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KBNNARD  t.  HATHAWAY. 

(Supreme  Judicial  Court  of  Maine.    Nov.  27, 
1912.) 

t  Chattel  Mortgages  ({  159*)— Right  of 

Possession  bt  Mortgagor. 
A  buyer,  executing  a  chattel  mortgage  to 
•ecure  the  price  of  goods  bought,  may,  on  re- 
winding the  contract  of  sale  on  the  ground  of 
fraud  of  the  seller  inducing  the  sale,  retain 
poasession  of  the  mortgaged  chattel. 

[Ed.  Note. — For  other  cases,  see  Chattel 
Mortgages,  Cent.  Dig.  ff  272-281;   Dec.  Dig.  § 

2.  Appeal  and  Ebbob  (|  1002*)— Vebdict— 

Conclusive  pi  ess. 
A  verdict  on  conflicting  evidence,  rendered 
under  instructions  to  which  no  exceptions  are 
taken,  will  not  be  disturbed,  In  the  absence  of 
bias,  misconduct,  or  prejudice  of  the  jury. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 

mm**"  Cent*  Dle"  *  s835-3937;  Dec-  D*  I 

On  Motion  from  Supreme  Judicial  Court, 
Aroostook  County,  at  Law. 

Action  by  Henry  Kennard  against  Reuben 
Hathaway.    Motion  for  new  trial  overruled. 

Argued  before  WHITEHOUSE,  C.  J.,  and 
SAVAGE,  SPEAR,  CORNISH,  KING,  and 
HALEY,  JJ. 

William  P.  Allen,  of  Caribou,  for  plaintiff. 
0.  L.  Keyes,  of  Cariboo,  for  defendant 

PEE  CURIAM.  [1]  This  Is  an  action  of 
replevin,  in  which  the  plaintiff  claimed  the 
fight  of  possession  of  a  horse  by  virtue  of 
a  mortgage.  The  horse  replevied  was  own- 
ed and  mortgaged  by  the  defendant,  as  se- 
curity for  notes  given  In  part  paymeut  for 

*  horse  sold  and  delivered  to  the  defendant 
by  the  plaintiff.  The  defendant  claimed  that 
the  plaintiff  fraudulently  misrepresented  the 
horse  purchased  by  him,  and  returned  the 
horse  to  the  plaintiff,  thereby  undertaking 
to  rescind  the  trade.     If  the  defendant  had 

*  right  to  rescind  the  trade,  then  It  is  evi- 
dent that  he  was  entitled  to  retain  the  pos- 
session of  the  horse  he  had  mortgaged  to 
the  plaintiff.  Whether  he  was  Justified  in 
his  act  of  rescission  depends  entirely  upon 
the  issue  of  whether.  In  fact,  such  false  and 
fraudulent  misrepresentation  were  made  by 


the  plaintiff,  as  to  the  character  and  quali- 
ties of  the  horse,  and  such  reliance  was 
placed  upon  them  by  the  defendant,  as  war- 
ranted him  In  returning  the  horse  and  can- 
celing the  contract  of  sale. 

[2]  This  Issue  was  fully  presented,  under 
Instructions  to  which  no  exceptions  were 
taken.  The  Jury,  who  saw  and  heard  the 
parties  and  their  witnesses,  were  peculiarly 
qualified  to  pass  upon  the  credibility  of  the 
testimony  and  the  effect  of  the  evidence, 
and  their  verdict  should  not  be  disturbed, 
unless  it  clearly  comes  within  the  rule  of 
law  that  requires  the  court  to  interfere.  A 
careful  reading  of  the  testimony  discloses  no 
such  error,  bias,  misconduct,  or  prejudice  in 
the  finding  of  the  jury  as  to  justify  the 
court  in  setting  it  aside. 

Motion  overruled. 


DYER  v.  COLLINS. 

(Supreme  Judicial  Court  of  Maine.    Nov.  30, 
1912.) 

1.  Appeal  and  Ebbob  (f  1001*)— Review— 

Questions  of  Fact. 

In  an  action  for  negligently  and  willfully 
deserting  plaintiff  while  on  a  fishing  trip,  the 
court  on  appeal  could  not  substitute  Its  judg- 
ment for  the  verdict  of  the  jury  for  plaintiff  al- 
though defendant's  negligence  was  not  very 
clearly  established. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  3922,  3928-3934;  Dec. 
Dig.  |  1001.*] 

2.  Negligence  (|  139*)—  Tbiai.— Instruc- 
tions. 

In  an  action  for  negligently  deserting  plain- 
tiff while  on  a  fishing  trip,  it  was  not  error  to 
refuse  an  instruction  that,  if  plaintiff  left  the 
locality  before  defendant  did.  defendant  was  not 
negligent,  and  to  charge  that,  if  plaintiff  left 
the  fishing  grounds  before  defendant  did,  the 
jury  might  consider  that  in  determining  wheth- 
er defendant  discharged  his  duty. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent.  Dig.  f|  371-377;   Dec  Dig.  {  139.*] 

Motion  and  Exceptions  from  Superior 
Court,   Cumberland   County. 

Action  by  Mark  Dyer  against  William  A. 
Collins.    Verdict  for  plaintiff,  and  defendant 
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excepts  and  mores  for  a  new  trial.    Motion 
and  exceptions  overruled. 

F.  W.  Hinckley,  of  Portland,  for  plaintiff. 
Benjamin  Thompson  and  F.  J.  Laughlln, 
both  of  Portland,  for  defendant 

PER  CURIAM.  The  plaintiff  recovered  a 
small  verdict  for  Injuries  alleged  to  have 
been  received  and  sufferings  endured  by  rea- 
son of  the  defendant's  failure  of  duty  to- 
wards him  on  a  fishing  trip  In  which  the 
parties  were  engaged  on  the  2d  day  of  Jan- 
uary last  outside  of  Portland  Harbor.  The 
plaintiff  claims  that  the  defendant  negli- 
gently and  willfully  deserted  him  on  the 
fishing  grounds  in  the  darkness  of  the  night, 
and  that  by  reason  of  such  desertion  he  was 
left  alone  in  his  dory,  and  was  compelled 
to  face  a  rough  and  choppy  sea  without  food 
or  water  for  about  eight  hours,  before  he 
reached  the  United  States  government  light- 
ship off  Cape  Elizabeth  shore. 

[1]  The  evidence  is  somewhat  conflicting, 
and  the  defendant's  negligence  is  not  very 
clearly  established.  But  after  the  defend- 
ant had  finished  his  task  and  reached  the 
power  boat,  there  was  only  one  dory  on  the 
ground  requiring  attention,  and-  the  Jury 
evidently  failed  to  discover  a  satisfactory 
explanation  of  the  defendant's  failure  to 
find  the  plaintiff,  since  he  had  passed  him 
In  hauling  his  trawl  to  leeward  only  a  short 
time  before,  and  ought  to  have  known  where 
he  could  be  found. 

It  may  also  have  seemed  to  the  Jury  Im- 
probable and  incredible,  if  the  defendant's 
power  boat  was  only  half  a  mile  distant 
from  the  plaintiff,  that  the  lights  of  the 
power  boat  should  not  have  been  discovered 
by  the  plaintiff. 

While  the  evidence  would  not  Justify  the 
conclusion  that  there  was  any  willful  deser- 
tion of  the  plaintiff,  the  Jury  evidently 
reached  the  conclusion  that  the  defendant 
did  not  exercise  that  diligence  and  prompti- 
tute  In  searching  for  him  that  due  care  re- 
quired under  the  circumstances  of  danger 
surrounding  him.  It  is  accordingly  the 
opinion  of  the  court  that  they  would  not  be 
Justified  in  substituting  their  own  Judgment 
for  that  of  the  Jury,  who  saw  and  heard  the 
witnesses. 

[2]  But  the  defendant  took  exceptions  to 
the  refusal  of  the  presiding  Justice  to  give 
the  following  instruction,  namely:  "If  the 
Jury  find  that  Dyer  had  started  for  the 
lightship  before  Capt  Collins  left  the  local- 
ity, then  the  Jury  must  find  that  Capt  Col- 
lins exercised  such  care  as  a  prudent  man 
would  have  done  under  the  circumstances." 
The  presiding  Justice  declined  to  give  this 
instruction,  but  did  Instruct  the  Jury  as  fol- 
lows: "I  instruct  you  that  if  you  find  from 
the  evidence  that  If  Dyer  left  the  fishing 
ground  before  Capt  Collins  did,  that  you 
may  consider  that    I  am  not  going  to  In- 


struct you  that  It  must  be  so,  but  yon  may 
consider  that  in  determining  whether  or  not 
Capt  Collins  had  discharged  his  duty  in 
the  premises."  There  is  obviously  no  error 
in  such  instruction  or  refusal  to  Instruct 

The  negligence  of  the  defendant  in  the 
management  of  the  power  boat  after  he 
came  aboard  may  have  been  such  as  to  jus- 
tify the  plaintiff  in  leaving  the  locality  be- 
fore the  defendant  did,  but  the  time  of  the 
plaintiff's  leaving  was  a  fact  proper  for  the 
Jury  to  consider. 

Motion  and  exceptions  overruled. 


SAYLES  v.  MADXE  CENT.  R.  CO. 

(Supreme  Judicial  Court  of  Maine.    Dec.  2, 
1912.) 

Carbiers  (f  318*)— Injuries  to  Passenger— 

Evidence—  Negligence. 

In  an  action  by  a  passenger,  injured  by 
falling  from  the  platform  of  a  car  while  alight- 
ing, evidence  held  to  show  that  the  Injury  was 
the  result  of  a  purely  accidental  occurrence  in 
catching  her  heel  on  the  upper  step  and  sliding 
down  to  the  ground. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  g,  1270,  1307-1340;  Dec.  Dig.  | 
318.»] 

On  Motion  from  Supreme  Judicial  Court 
Cumberland  County,  at  Law. 

Action  by  Frances  S.  Sayles  against  the 
Maine  Central  Railroad  Company.  There 
was  a  verdict  for  plaintiff,  and  defendant 
moved  to  set  aside  the  verdict  as  against  the 
evidence.  Sustained,  verdict  set  aside,  and 
new  trial  granted. 

Argued  before  WHITEHOUSE,  C.  J.,  and 
SAVAOE,  SPEAR,  CORNISH,  KING,  and 
HALEY,  JJ. 

Edwin  Stone,  of  Blddleford,  and  Ford 
White,  of  (Buffalo,  N.  Y.,  for  plaintiff.  N.  & 
H.  B.  Cleaves  and  Stephen  C.  Perry,  all  of 
Portland,  and  White  &  Carter,  of  Lewlston, 
for  defendant 

PER  CURIAM.  The  plaintiff  recovered  a 
verdict  of  $3,500  for  personal  injuries  re- 
ceived by  falling  on  the  steps  of  one  of  the 
defendant's  cars,  from  which  she  was  alight- 
ing, on  the  4th  day  of  September,  1909.  The 
case  comes  to  this  court  on  a  motion  to 
set  aside  the  verdict  as  against  the  evidence. 

It  is  alleged  In  the  declaration  that  the 
conductor  of  the  train  "with  great  force  and 
violence  seized  hold  of  the  dress  suit  case 
then  in  the  plaintiff's  hand,  and  with  so 
much  force  and  violence  pulled  and  jerked 
upon  the  same  that  the  plaintiff  was  thrown 
down  upon  the  platform  of  the  passenger 
car,  and  from  the  platform  down  and  upon 
and  over  each  and  all  of  the  steps  of  the 
car,  and  thence  onto  the  ground." 

The  plaintiff,  a  woman  39  years  of  age  and 
said  to  be  in  good  health  at  the  time  of  the 
accident,  testified  in  substance  as  follovrs  : 

"I  stood  on  the  platform,  with  my  right 
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foot  In  the  air,  ready  to  descend  to  the  next 
step,  when  the  conductor  reached  and  took 
my  salt  case,  which  I  was  holding  In  my 
hand  at  the  side,  and  he  snatched  it,  and  the 
next  I  remember  was  being  on  the  ground." 

"I  didn't  have  time  to  realize  what  he  was 
doing.  I  was  drawn  down  before  I  realized 
that  he  was  taking  it  oat  of  my  hand." 

"Q.  What  caused  you  to  go  down?  A. 
Well,  the  conductor  taking  the  suit  case." 

"I  most  hare  fallen  and  struck  the  steps, 
from  the  condition  of  my  back.    I  should  Bay 

I  went  down  on  my  back.  I  don't  remember 
anything  after  the  feeling  that  I  was  In 
midair." 

"There  was  a  piece  of  my  boot  heel  picked 
np  there  after  the  accident  It  was  scraped 
off  when  I  was  sliding  down  the  stairs." 

This  version  of  the  accident  is  corroborat- 
ed by  the  testimony  of  the  plaintiff's  niece, 

II  years  of  age,  who  states  that  the  conduc- 
tor reached  up  and  got  hold  of  her  satchel 
and  palled  her  down. 

In  defense,  the  conductor,  who  had  been  in 
the  employment  of  the  defendant  company 
in  that  capacity  for  18  years,  explains  the 
plaintiff's  accident  as  follows: 

"I  mentioned  to  all  the  passengers  as  they 
alighted  that  there  was  plenty  of  time,  and 
not  to  hurry.  I  made  that  announcement 
two  or  three  times.  I  looked  up,  and  there 
was  a  lady  stood  on  the  top  step  with  a  dress 
salt  case  In  her  hand.  I  thought  she  was 
waiting  for  assistance,  so  I  reached  and  took 
her  dress  suit  case  from  her  hand,  and  turn- 
ed round  and  placed  It  on  the  ground,  then 
turned  back  to  assist  her,  and  she  was  slid- 
ing down  the  steps;  that  Is,  feet  foremost 
She  gave  me  the  dress  suit  case;  that  is, 
passed  it  towards  me." 

"After  I  set  the  dress  suit  case  down,  I 
turned  back  to  her.  She  was  just  starting 
from  the  top  step  coming  down  from  the 
platform.  I  got  hold  of  her  as  quick  as  I 
could,  and  did  the  best  I  could  to  stop  her. 
I  think  that  all  that  touched  the  ground  was 
lust  her  feet  I  assisted  her  to  get  on  her 
feet" 

"I  picked  up  part  of  the  heel  there  near 
the  top  step,  and  asked  her  If  it  was  hers, 
»nd  she  says,  'I  guess  so.' " 

"Her  father  turned  round  and  said,  'Daugh- 
ter, what  Is  the  matter?"  She  says,  'I  slipped 
tod  fell.'" 

This  testimony  is  corroborated  by  four 
other  witnesses  called  by  the  defendant 

Mrs.  Emery,  another  passenger,  who  alight- 
ed at  the  same  station,  says : 

"Mrs.  Sayles  had  a  suit  case  in  her  hand, 
ud  I  saw  the  conductor  take  it  and  set  it 
on  the  ground,  and  then,  as  he  was  setting 
the  case  on  the  ground,  Mrs.  Sayles  tipped 
light  back  and  slid  right  down  the  step,  feet 
fat  I  heard  the  conductor  say,  'Take  your 
Une;  don't  hurry;  there  is  plenty  of  time.' " 

"Q.  Too  say  you  saw  the  conductor  take 


the  suit  case.  Did  he  pull  it?  A.  Well,  it 
didn't  look  that  way  to  me." 

"The  other  conductor  came  back  and  asked 
the  cause  of  her  falling,  and  she  says,  'I 
lost  my  balance.'" 

Ella  F.  Emery,  daughter  of  the  preceding 
witness,  says: 

"I  saw  the  conductor  take  the  dress  suit 
case  and  set  It  on  the  ground.  Then  he 
turned  round  to  the  rest  of  the  passengers, 
and  Mrs.  Sayles  was  then  coming  down  from 
the  steps— sliding  down.  She  didn't  pitch 
forward.  I  heard  her  say  she  lost  her  bal- 
ance." 

Two  stage  drivers,  Westgate  and  Chick, 
who  were  present  at  the  station,  gave  testi- 
mony substantially  to  the  same  effect 

In  view  of  the  physical  improbability  that 
the  plaintiff  could  have  been  thrown  upon 
her  back  in  the  manner  stated  by  her  by  the 
act  of  the  conductor  in  pulling  forward  and 
downward  on  the  dress  suit  case,  and  the 
positive  testimony  of  five  witnesses  to  the 
contrary,  the  conclusion  Is  Irresistible  that 
there  was  no  failure  of  duty  on  the  part  of 
the  defendant  towards  the  plaintiff,  but  that 
the  plaintiff's  fall  backwards  upon  the  steps 
was  the  result  of  a  purely  accidental  occur- 
rence in  catching  her  heel  upon  the  upper 
step  and  sliding  down  to  the  ground. 

The  verdict  was  manifestly  rendered  un- 
der the  influence  of  sympathy  for  an  injured 
woman,  and  was  not  the  legitimate  effect  of 
the  evidence  In  the  case  relating  to  the  cause 
of  the  accident  The  certificate  must  accord- 
ingly be: 

Motion  sustained ;  verdict  set  aside ;  new 
trial  granted. 


ALLEN  v.  ALDEN  et  aL 

(Supreme  Judicial  Court  of  Maine.    Dec.,  1912.) 

X.  Subrogation  (Si  17,  31*)—  Redemption  bt 
Junior  Mortgagee—  Assignment. 

A  junior  mortgagee,  who  redeems  a  sen- 
ior mortgage,  is  entitled  by  operation  of  law 
to  be  subrogated  to  the  rights  of  the  senior 
mortgagee,  so  as  to  bold  the  senior  mortgage 
as  quasi  assignee  to  obtain  reimbursement  for 
the  amount  paid  to  protect  his  interests  as  jun- 
ior mortgagee  in  the  event  of  the  redemption 
of  his  own  mortgage,  and  in  case  the  redeeming 
party  occupies  the  position  of  surety  for  the 
mortgage  debt  he  may  be  entitled  to  a  writ- 
ten assignment  of  the  mortgage. 

[Ed.  Note.— For  other  cases,  see  Subrogation, 
Cent  Dig.  H  44-16,  56,  70-91;  Dec.  Dig. 
U  17,  31.*] 

2.  Vendor  and  Purchases  (f  89*)  —  Con- 
tracts—Construction— Assignment. 

A  contract  for  the  conveyance  of  real  es- 
tate and  the  assignment  to  the  purchaser  by 
the  vendor  of  two  $5,000  mortgages,  the  first 
mortgage  being  held  by  a  third  person  and  the 
second  by  the  vendor,  provided  that,  in  the 
event  of  the  inability  of  the  vendor  to  obtain 
an  assignment  of  the  first  mortgage,  so  as  to 
assign  it  to  the  purchaser,  the  agreement  should 
be  void,  and  the  partial  payment  made  should 
be  returned  to  the  purchaser.  Before  the  exe- 
cution of  the  contract  the  vendor  had  been  ad- 
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vised  that  lie  could  not  compel  the  senior  mort- 
gagee to  make  a  regular  assignment,  bat  that 
a  second  mortgagee  could  pay  and  take  up  a 
senior  mortgage.  The  vendor  insisted  on  the 
insertion  of  the  provision.  Held,  that  the  as- 
signment in  the  provision  was  a  voluntary  legal 
assignment  only,  and  where  the  third  person 
refused  to  assign  the  mortgage  the  vendor 
could  declare  the  contract  void  and  tender  a 
return  of  the  partial  price  paid. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  f|  148,  140,  161,  166; 
Dec.  Dig.  §  89.*] 

Report  from  Supreme  Judicial  Court,  Knox 
County,  at  Law. 

Action  by  George  E.  Allen  against  Georgi- 
anna  Alden  and  another.  Cause  reported. 
Judgment  for  defendants. 

Argued  before  WHITEHODSB,  C.  J.,  and 
SAVAGE,  SPEAR,  CORNISH,  KING,  and 
HALEY,  JJ. 

Reuel  Robinson,  of  Camden,  Heath  &  An- 
drews, of  Augusta,  and  Alan  L.  Bird,  of 
Rockland,  for  plaintiff.  A.  S.  Littlefleld,  of 
Rockland,  for  defendant 

WHITEHOUSE,  C.  J.  This  is  an  action 
to  recover  damages  for  the  breach  of  a  con- 
tract for  the  conveyance  to  the  plaintiff  of 
certain  real  estate  in  Rockland  known  as 
the  Hiram  G.  Berry  Block,  and  the  assign- 
ment to  him  of  two  $5,000  mortgages  on  the 
Kimball  Block  adjoining;  the  first  mort- 
gage being  held  by  the  Rockland  Savings 
Bank,  and  the  second  by  the  defendant 
Georgianna  Alden.  The  consideration  of  the 
sale  was  $29,000,  of  which  the  sum  of  $500 
was  paid  at  the  time  of  the  execution  of  the 
contract 

The  provision  in  the  contract  directly  in- 
volved in  the  decision  of  the  question  pre- 
sented is  found  In  the  following  clause : 

"In  the  event  of  my  being  unable  to  get  an 
assignment  of  said  mortgage  to  said  Rock- 
land Savings  Bank,  so  as  to  assign  it  to  said 
Allen  as  aforesaid,  •  •  •  then  this  agree- 
ment shall  be  void,  and  said  $600  shall  be 
returned  to  said  Allen." 

The  defendants  seasonably  applied  to  the 
Rockland  Savings  Bank  to  secure  the  pur- 
chase and  legal  assignment  of  the  first  mort- 
gage on  the  Kimball  Block,  but  the  bank 
refused  to  sell  or  part  with  Its  mortgage, 
and  the  defendant  Georgianna  Alden  never 
sought  to  exercise  her  legal  right  as  second 
mortgagee,  to  pay  the  prior  mortgage,  and 
thereby  obtain  an  equitable  assignment  of  it. 

The  plaintiff  made  seasonable  tender  of 
$28,500  as  the  balance  of  the  purchase  price, 
and  the  defendants  made  seasonable  tender 
of  the  return  of  the  $500  received  at  the  date 
of  the  contract 

One  of  the  counsel  for  the  plaintiff  who 
drew  the  contract  states  in  his  testimony 
that  before  the  contract  was  made,  and  while 
they  were  discussing  the  possibility  that  the 
Savings  Bank  might  not  be  willing  to  make 
an   assignment  of  Its  mortgage  to  the  de- 


fendant he  advised  them  In  that  event  "he 
could  not  compel  them  to  make  a  regular  as- 
signment of  the  mortgage,  but  that  being  a 
junior  mortgagee,   holding  a   second   mort- 
gage, he  would  have  a  right  to  pay  the  first 
mortgage  to  the  bank,  take  it  up,  and  by  so 
doing  he  would  be  subrogated  to  the  rights 
of  the  bank,  and  that  in  legal  effect  would  be, 
so  far  as  he  was  concerned,  an  assignment  of 
the  mortgage."    It  is  a  fair  inference  from 
all  of  his  testimony  that  the  first  or  "tenta- 
tive" draft  of  the  contract  was  not  entirely 
satisfactory,  and  that  the  defendant,  Mr.  Al- 
den, wished  to  have  a  clause  inserted  ex- 
pressly  declaring  the  contract  void  in    the 
event  that  the  defendants  were  unable  to  ob- 
tain an  assignment  from  the  SavlngB  Bank  of 
the  first  mortgage  on  the  Kimball   Block, 
and  that  a  second  draft  was  made  in  the 
form  in  which  the  contract  now  appears, 
with  the  clause  in  question  duly  inserted.    It 
does  not  appear,  however,  to  have  been  ex- 
pressly stated  by  the  plaintiff,  or  any  one 
acting  in  his  behalf,  either  before  or  after 
the  contract  was  signed,  that  the  plaintiff 
would  be  willing  to  accept  the  fact  of  the 
payment  of  the  Savings  Bank  mortgage  as 
a  satisfactory  performance  of  the  contract; 
and  it  is  admitted  that  after  the  signing  of 
the  contract  there  was  never  any  conversa- 
tion whatever  between  the  parties  in  rela- 
tion to  the  Savings  Bank  mortgage. 
The  case  comes  to  the  law  court  on  report 
It  la  admitted  that  if  the  agreement  con- 
templates only  a  voluntary  legal  assignment 
of  the  mortgage  obtained  from  the  Savings 
Bank  by  purchase,  the  defendants  are  enti- 
tled to  judgment    But  it  is  contended  that 
the  plaintiff  or  his  assigns  would  have  been 
compelled  to  accept  an  assignment  of  the  sec- 
ond mortgage  upon  proof  that  the  defendants 
had  paid  the  first  mortgage,  even  if  not  ac- 
companied by  a  legal  assignment  of  it  from 
the  Savings  Bank,  and  that  such  assignment 
of  the  second  mortgage  by  the  defendants, 
after  payment  of  the  first  mortgage,  would 
have  operated  as  a  legal  performance  of  the 
contract  for  the  sale  to  the  plaintiff. 

[1]  It  is  undoubtedly  well-settled  law  that 
a  junior  mortgagee  of  property  who  redeems 
a  prior  mortgage  is  entitled  by  operation  of 
law  to  be  subrogated  to  the  rights  of  the 
first  mortgagee,  so  as  to  hold  the  first  mort- 
gage as  quasi  assignee  for  the  purpose  of  ob- 
taining reimbursement  for  the  amount  paid 
by  him  to  protect  his  Interests  as  second 
mortgagee  in  the  event  of  the  redemption  of 
his  own  mortgage.  Frisbee  v.  Frisbee,  86 
Me.  444,  29  Atl.  1116.  And  in  case  the  re- 
deeming party  occupies  the  position  of  sure- 
ty for  the  mortgage  debt  he  may  be  entitled 
to  have  a  written  assignment  of  the  mort- 
gage. Lumsden  v.  Manson,  96  Me.  357,  52 
Atl.  783;  Ellsworth  v.  Lockwood,  42  N.  Y. 
89.  But  in  the  last-named  case  it  was  held 
that  the  plaintiff  was  not  in  the  position   of 
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a  surety,  and  was  not  entitled  to  an  assign- 
ment  In  the  opinion  the  court  said : 

"Upon  the  whole,  I  do  not  think  It  can  be 
said  to  be  the  law  of  this  state  that  the  right 
to  redeem  a  mortgage — that  Is,  the  right  to 
compel  the  holder  of  it  to  accept  or  receive 
payment  of  it,  after  it  ia  due  and  payable 
—carries  with  It  the  right,  upon  such  re- 
demption, to  an  assignment  of  the  mortgage, 
unless  the  redeeming  party  has  the  position 
of  surety.'*  In  Jones  on  Mortgages,  |  792,  the 
author  says:  "A  mortgagee  cannot  be  com- 
pelled In  equity  to  assign  his  mortgage,  on 
receiving  payment,  In  order  that  subsequent 
parties  In  Interest  may  adjust  their  rights. 
He  Is  entitled  to  be  paid,  or  to  proceed  to 
foreclosure,  without  being  obliged  to  Investi- 
gate titles  arising  after  his  own.  He  may 
release  his  interest  on  receiving  payment, 
and  leave  after  claimants  to  the  preferences 
which  their  respective  titles  give  them  when 
his  mortgage  Is  discharged" 

"The  mere  fact  that  one  has  a  right  to  re- 
deem a  mortgage  does  not  enable  him  to  com- 
pel an  assignment  of  it  to  himself.  There 
may  be  some  equitable  reason  for  It,  as  that 
the  redeeming  party  is  in  the  position  of  a 
surety,  and  is  entitled  to  be  subrogated  to 
the  position  of  the  holder  of  the  mortgage. 
*  *  *  It  has  been  erroneously  assumed  In 
some  cases  that  the  right  to  compel  an  as- 
signment of  a  prior  mortgage,  and  the  debt, 
flows  from  the  right  of  redemption." 

[2]  But  it  is  unnecessary  to  determine 
whether  under  the  circumstances  of  this 
case  the  Junior  mortgagee  could  have  com- 
pelled an  assignment  of  the  prior  mortgage 
or  not,  and  reference  has  only  been  made  to 
the  state  of  the  law  upon  this  subject,  for 
the  purpose  of  suggesting  that  it  strength- 
ens the  probability  that  a  voluntary  assign- 
ment from  the  Savings  Bank,  and  no  other, 
must  have  been  contemplated  by  the  par- 
ties when  the  clause  In  question  was  insert- 
ed in  the  contract  They  were  advised  by 
counsel,  before  the  final  draft  of  the  con- 
tract was  made,  that  they  could  not  compel 
the  bank  to  "make  a  regular  assignment," 
but  that  the  second  mortgagee  had  the  right 
to  pay  and  "take  up"  the  bank  mortgage, 
and  that  the  practical  result  would  be  an  eq- 
uitable assignment  of  the  mortgage.  But 
the  defendants  were  evidently  unwilling  to 
be  placed  under  obligation  to  raise  $5,000  to 
pay  the  first  mortgage,  or  to  exhaust  legal 
remedies  In  the  effort  to  obtain  a  written 
assignment  In  order  to  avoid  all  such  bur- 
dens and  vexations,  they  insisted  upon  hav- 
ing the  clause  in  question  inserted  in  the 
contract  If  only  an  equitable  asssignment 
resulting  by  operation  of  law  from  the  pay- 
ment of  the  prior  mortgage  had  been  in  con- 
templation, the  Insertion  of  this  clause  in 
the  contract  was  wholly  superfluous.  They 
i  »U  knew  that  such  an  equitable  assignment 
could  be  obtained.    There  was  no  uncertain- 


ty in  relation  to  that  But  there  was  an  un- 
certainty In  regard  to  the  attitude  of  the 
prior  mortgagee.  The  bank  might  be  unwill- 
ing to  make  an  assignment  of  the  mortgage. 
This  was  obviously  the  contingency  against 
which  the  defendants  wished  to  provide,  and 
it  is  the  opinion  of  the  court  that  the  "as- 
signment" mentioned  In  that  clause  of  the 
contract  under  consideration  must  be  held  to 
signify  a  voluntary  legal  assignment  and  no 
other. 
Judgment  for  the  defendants. 


LAFOUNTAIN  &  STAPLES  v.  WILDER  & 

NICHOLS. 

(Supreme  Court  of  Vermont    Windsor.    Nov. 

16,  1912.) 

1.  Appeal  and  Ebbob  (§  370*)— Condition 
of  Appeal— Payment  of  Feb— Docketing: 
Case. 

That  the  "entry  fee"  required  by  P.  S. 
6208,  to  be  paid  to  the  clerk  of  court  before 
entry  of  the  case  in  the  Supreme  Court,  was 
not  paid  until  after  adjournment  of  the  term  of 
that  court  held  next  after  the  motion  for  ap- 
peal was  filed,  was  not  ground  for  refusing  to 
docket  the  appeal;  the  adjournment  of  the  court 
before  payment  of  the  fee  not  remanding  the 
case  to  the  chancery  court 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f  1999;  Dec,  Dig.  {  870.*] 

2.  Appeal  and  Ebbob  (f  465*)  —  Effect  of 
Motion  fob  Appeal. 

The  filing  of  a  motion  for  appeal  by  the 
clerk  of  the  court  of  chancery  instanti  trans- 
ferred the  cause  to  the  Supreme  Court. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  2214;  Dec  Dig.  J  455.*] 

Appeal  in  Chancery,  Windsor  County; 
Fred  M.  Butler,  Chancellor. 

Action  by  Lafountain  &  Staples  against 
Wilder  &  Nichols.  Case  ordered  entered  on 
Supreme  Court  docket 

Argued  before  HOWELL,  C.  J,  and  MUN- 
SON,  WATSON,  HASELTON,  and  POW- 
ERS,  JJ. 

Dunnett  ft  Slack,  of  St  Johnsbury,  for 
orators.  John  G.  Sargent  of  Ludlow,  and 
Gilbert  A.  Davis,  of  Windsor,  for  defendants. 

PER  CURIAM.  This  was  a  suit  in  chan- 
cery pending  In  Windsor  county,  wherein 
such  proceedings  were  had  that  a  decree  was 
rendered  for  the  defendants.  Thereupon  the 
orators  prepared  and  forwarded  to  the  clerk 
a  motion  for  an  appeal.  This  was  received 
and  filed  by  the  clerk  within  the  time  lim- 
ited therefor.  But  no  so-called  "entry  fee" 
was  paid  by  the  orators  until  after  the  ad- 
journment of  the  term  of  the  Supreme 
Court  held  next  after  this  motion  was  filed. 

[1]  The  claim  of  the  defendants  is  that 
such  a  fee  was  called  for  by  P.  S.  6208,  and 
that  this  attempted  appeal  was  unavailing, 
since  the  prepayment  of  this  fee  Is  required 
by  the  statute  referred  to.  It  was  said  by 
Ross,  O.  J.,  in  Smith  v.  Burton,  67  Vt  514, 
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32  Atl.  487,  in  speaking  of  chancery  appeals, 
that  "if  the  decree  was  one  from  which  an 
appeal  could  be  taken,  the  motion  brought 
the  case  before  this  court"  The  defendants 
do  not  overlook  this,  but  say  that  the  stat- 
ute did  not  then  require  the  prepayment  of 
the  entry  fee.  But  the  statute  which  pro- 
vides for  the  appeal  (P.  S.  1239,  1307)  is,  so 
far  as  here  involved,  the  same  now  as  it 
was  then  (V.  S.  981).  The  defendants  say, 
further,  that  the  statement  in  Smith  v.  Bur- 
ton is  a  mere  dictum,  and  only  entitled  to 
respect  as  such.  However  this  may  be,  It 
'is  a  correct  interpretation  of  the  statute, 
and  has  become  the  established  doctrine  of 
this  court;  for,  in  Hyde  Park  v.  St  J.  & 
L.  C.  R.  R.  Co.,  83  Vt  582,  77  Atl.  913,  we 
said  that  in  appeals  from  orders  of  the  Pub- 
lic Service  Commission  it  was  the  motion 
which  brought  the  case  to  this  court,  and 
that  this  was  so  because  it  was  so  in  chan- 
cery appeals,  citing  Smith  v.  Burton. 

[2]  When  the  motion  waS  filed  by  the  clerk 
of  the  court  of  chancery,  the  case  was  ln- 
stanti  transferred  to  the  Supreme  Court  for 
the  county  of  Windsor,  of  which  he  was  also 
clerk.  Tucker  v.  Eden,  88  Vt  168,  34  AU 
698.  To  be  sure,  the  next  term  of  that 
court  adjourned  before  the  fee  was  paid,  but 
that  did  not  remand  the  case  to  the  court  of 
chancery.  It  remained  in  the  Supreme  Court, 
though  it  was  omitted  from  the  docket  of  that 
court  When  the  motion  was  filed  it  became 
the  duty  of  the  clerk  of  the  court,  of  chancery 
to  transfer  the  cause  and  papers  agreeably 
to  the  provisions  of  P.  S.  1309.  Not  having 
done  so  then,  he  should  do  so  now.  Wheth- 
er an  "entry  fee"  was  required  on  such  an 
appeal,  and  what  the  situation  would  be  if 
the  fee  had  not  been  paid  at  all,  are  ques- 
tions which  are  not  Involved  nor  considered. 

Let  the  case  be  entered  on  the  docket. 


In  re  BIDGOOD'S  ESTATE. 

(Supreme  Court  of  Vermont.    Washington. 

Nov.  14,  1912.) 

CURTESY    (1   12*)— SALE   01   REALTY— RIGHTS 

or  Wife's  Creditors. 

The  one-third  interest  to  which  a  husband 
is,  by  P.  S.  2934  (Acts  1896,  No.  44,  {  15),  en- 
titled in  his  deceased  wife's  real  estate  where- 
of they  were  seised  in  her  right  in  fee  simple 
at  the  time  of  her  death,  having  been  given  in 
lieu  of  curtesy,  can  be  sold  under  a  license  of 
the  probate  court  for  the  payment  of  her  debts 
and  expenses  of  administration,  just  as  curtesy 
could  have  been. 

[Ed.  Note. — For  other  cases,  see  Curtesy, 
Cent  Dig.  if  43-64;   Dec  Dig.  5  12.*] 

Appeal  from  Washington  County  Court ;  E. 
L.  Waterman,  Judge. 

In  the  matter  of  Adelpha  Bidgood's  Es- 
tate. From  an  order  of  the  probate  court, 
granting  a  license  to  the  administrator  to 
sell  all  intestate's  realty  for  the  purpose  of 
paying  debts  and  expenses  of  such  estate, 
John  Bidgood,  the  surviving  husband,  ap- 
peals.    Affirmed. 


Argued  before  ROWELL,  0.  J.,  and  MTJN- 
SON,  WATSON,  HASELTON,  and  POW- 
ERS, JJ. 

E.  A  Heath,  of  Moretown,  and  R.  M.  Har- 
vey, of  Montpeller,  for  appellant  Fred  L. 
Laird,  of  Montpeller,  for  the  estate. 

ROWELL,  C.  J.  Appeal  from  probate. 
The  only  question  Is  whether  the  one-third 
interest  that  the  husband  Is  entitled  to  by 
P.  S.  2934,  In  his  deceased  wife's  real  es- 
tate whereof  they  are  seised  In  her  right  In 
fee  simple  at  the  time  of  her  death,  can  be 
sold  under  a  license  from  the  probate  court 
for  the  payment  of  her  debts  and  the  ex- 
penses of  administration.  It  is  clear  that 
It  can  be.  It  Is  given  in  lieu  of  curtesy,  as 
shown  by  the  statute  creating  the  right — No. 
44,  |  15,  Acts  of  1896 — and  curtesy  was  sub- 
ject to  be  defeated  by  such  a  Bale.  Bennett 
T.  Camp,  54  Vt  36.  And  there  is  nothing  in 
the  statute  to  indicate  that  thi»  Interest 
stands  any  better  In  this  respect  than  cur- 
tesy stood. 

Affirmed.    Let  a  certificate  go  down. 


THORWORTH  v.  BLANCHARD. 

(Supreme  Court  of  Vermont     Washington. 
Nov.  15,  1912.) 

1.  Pleading    (|  125*)— Plea  ob   Answer— 
Traverses— Inducement. 

Matter  of  inducement  is  not  traversable, 
unless  essential  to  make  out  the. case. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  ft  259,  260;    Dec.  Dig.  {  125.*] 

2.  Pleading    (|   58*)— Declarations— Mat- 
ter or  Inducement. 

Only  traversable  facts  need  be  laid  with 
time  and  place;  and  in  an  action  for  breach  of 
a  contract  to  pay  an  assessment  upon  property, 
a  former  assessment,  which  defendant  under- 
took to  pay,  but  which  was  vacated,  and  for 
which  he  was  never  liable,  is  matter  of  induce- 
ment, not  traversable,  and  hence  not  required 
to  be  laid  with  time  and  place. 

[Ed.  Note.— For  other  cases,  see  Pleading;, 
Cent  Dig.  |  123;   Dec  Dig.  |  58.*] 

8.  Pleading  (§  58*)— Declarations— Suffi- 
ciency—Matter of  Inducement. 

A  declaration  for  breach  of  a  contract  to 
pay  an  assessment,  alleging  that  the  assess- 
ment was  made  in  a  proceeding  for  the  con- 
demnation of  land,  and  for  assessments  for  ben- 
efits to  land,  sufficiently  alleges  the  nature  of 
the  proceeding,  that  being  mere  matter  of  in- 
ducement 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  f  123;   Dec  Dig.  f  58.* \ 

4.  Vendor  and  Purchaser  (|  349*)— Acnow 

fob  Breach— Promise. 

A  declaration  in  an  action  for  breach  of  a 
contract  to  pay  an  assessment  on  land  purchas- 
ed by  defendant  alleging  that,  as  part  of  the 
contract  of  purchase,  defendant  agreed  to  pay- 
any  assessment  growing  out  of  a  pending  pro- 
ceeding that  the  court  should  sustain,  and  that 
it  sustained  an  assessment,  alleges  a  sufficient 
promise. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  ff  1039-1042;  Dec  Dig. 
«  349.*] 
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5.  Appeal  and  Ebbob  (J  231*)— Objections 
-SumcmcT. 

An  objection  that  a  certain  allegation  U 
not  certain,  but  ia  indefinite  and  uncertain  and 
insufficient,  without  saying  wherein,  is  too  gen- 
eral (or  consideration. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent.  Dig.  |f  1289,  1352;   Dec.  Dig.  i 

6.  Pleading  (f  18*)— Certainty. 

A  declaration  in  an  action  for  breach  of  a 
contract  to  pay  an  assessment  on  land,  growing 
oat  of  a  pending  proceeding  for  condemnation 
and  the  assessment  of  benefits,  "provided  that 
it  was  sustained  by  the  court,"  when  read  in 
connection  with  the  words  preceding,  was  not 
objectionable  for  uncertainty. 

[Ed,  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  |  39;   Dec.  Dig.  {  18.*] 

7.  Pleading  (§  S5*>— Fobm  and  Allegations 
— Surplusage. 

Ia  an  action  for  breach  of  a  contract  to 
pay  as  assessment  growing  out  of  a  pending 
proceeding  for  the  assessment  of  benefits  when 
sustained  by  the  court,  an  allegation  that  such 
assessment,  after  being  sustained,  was  entered 
on  the  tax  records,  and  thereby  became  a  lien 
on  the  land,  was  wholly  dehors  the  contract, 
and  hence  superfluous,  and  could  be  rejected 
as  immaterial,  since  it  did  not  show  that  the 
plaintiff  had  no  cause  of  action, 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent.  Dig.  fj  78-80;  Dec.  Dig.  $  35.*] 

8.  Pleading  (|  34*)— Construction  Agains* 
Pleadeb. 

An  allegation,  in  an  action  for  breach  of  a 
contract  to  pay  an  assessment  on  lands  pur- 
chased by  defendant,  provided  it  was  sustained 
by  the  court,  that  the  assessment  was  sustained 
on  May  6,  1907,  and  was  payable  to  the  taxing 
authorities  "on  or  about"  July  6, 1907,  is  uncer- 
tain, as  leaving  it  in  doubt  whether  defendant 
was  to  pay  "when"  the  assessment  was  sus- 
tained, or  when  it  became  payable  to  the  dis- 
trict ;  and,  such  time  being  a  traversible  allega- 
tion, and,  in  view  of  the  doubt,  the  pleading 
being  construed  to  refer  to  the  date  last  men- 
tioned, and  that  date  not  being  stated  with  cer- 
tainty, the  declaration  was  insufficient. 
„[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent  Dig.  ||  66-75;    Dec.  Dig!  |  34.*] 

9.  Vendor  and  Purchaser  (J  349*)— Action 
job  Breach— Declaration— Cebtaintt. 

In  such  action,  an  allegation  as  to  the  time 
when  the  assessment  was  payable  by  defendant 
u  traversable,  and  hence  the  time  should  be 
stated  with  certainty. 

„[Ed.  Note.— For  other  cases,  Bee  Vendor  and 
farchaser,  Cent  Dig.  ||  1039-1042;  Dec.  Dig. 
1 349.*] 

10.  Vendor  and  Purchaser  (§  349*)— Ac- 
tion for   Breach— Declarations— Notice. 

In  such  action  it  was  not  necessary  to  al- 
lege that  defendant  had  notice  that  the  assess- 
ment bad  been  sustained  by  the  court,  since  he 
could  find  that  out  as  well  as  the  plaintiff. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  {§  1039-1042;  Dec.  Dig. 
1349.*] 

Exceptions  from  Washington  County  Court; 
&  L.  Waterman,  Judge. 

Special  assumpsit  by  Marlon  B.  Thor- 
worth  against  A.  N.  Blanchard.  Special  de- 
murrer sustained,  and  declaration  adjudged 
Insufficient     Cause  passed  to  the  Supreme 


Court,  before  trial  on  the  merits  or  final 
Judgment,  on  plaintiff's  exceptions.  Affirm- 
ed and  remanded. 

This  is  special  assumpsit  for  the  breach 
of  a  contract  of  bargain  and  sale  of  a  cer- 
tain piece  of  land  in  the  city  of  Washington, 
D.  O.  Heard  on  demurrer  to  the  declaration 
at  the  March  term  of  Washington  county 
court;  Waterman,  superior  Judge,  presiding. 
Demurrer  sustained,  declaration  adjudged  in- 
sufficient, and  cause  passed  to  the  Supreme 
Court  before  final  Judgment  on  plaintiff's 
exceptions. 

The  declaration  alleges  that  at  the  time 
of  said  bargain  and  sale  there  was  pending 
in  the  Supreme  Court  of  said  district  a  pro- 
ceeding under  the  laws  of  Congress  for  the 
condemnation  of  land  and  for  assessments 
against  land  for  the  extension  of  Eleventh 
Street  N.  W.,  in  said  city,  and  that  said 
court  had  Jurisdiction  thereof;  that  before 
and  at  said  time  said  piece  of  land  had  been 
assessed,  in  said  proceeding  for  benefits,  the 
sum  of  $812,  payable  to  said  district,  and 
that  the  validity  of  said  assessment  was  the 
subject  of  litigation  in  said  proceeding ;  that, 
as  a  part  consideration  for  said  purchase 
at  and  for  the  price  of  $6,000,  the  defend- 
ant then  and  there  agreed  to  pay  the  amount 
of  said  assessment  or  any  other  assessment 
growing  out  of  the  same  matter  or  the  same 
suit,  provided  said  assessment  or  assessments 
were  sustained  by  said  court;  that  in  con- 
sideration of  said  agreement  by  the  defend- 
ant to  pay  as  aforesaid,  the  plaintiff  purchas- 
ed said  land  of  the  defendant  and  took  a 
deed  thereof  from  him  at  the  time  aforesaid. 

The  declaration  further  alleges  that  said 
assessment  was  on  the  4th  of  March,  1004, 
vacated  by  said  court  in  said  proceeding,  and 
that  on  the  6th  day  of  June,  1906,  another 
assessment  of  $650  for  benefits  in  the  ex- 
tension of  said  street  was  made  and  levied 
by  the  court  in  said  proceeding,  and  that 
the  defendant  then  and  there,  again  con- 
firming his  previous  agreement,  agreed  to 
pay  the  same,  provided  it  was  sustained  by 
the  court,  and  that  afterwards,  to  wit,  on 
the  6th  day  of  May,  1907,  it  was  sustained 
by  the  court,  and  thereafter  entered  on  the 
tax  records  of  said  district,  thereby  making 
the  same  a  lien  on  said  land  for  the  amount 
thereof  with  interest  and  penalties,  the  same 
being  payable  to  said  district  "on  or  about" 
July  6,  1907,  and  that  at  divers  times  the 
plaintiff  notified  the  defendant  that  said  as- 
sessment had  been  sustained  and  was  a  val- 
id lien  upon  said  lot,  and  requested  him  to 
pay  the  same,  with  Interest  and  penalties, 
which  he  neglects  and  refuses  to  do,  and  that 
the  same  is  still  a  charge  and  lien  upon  said 
land. 

Argued  before  ROWELL,  C.  J.,  and  MUN- 
SON,  WATSON,  HASBLTON,  and  POW- 
ERS, JJ. 
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H.  C.  Shurtleff,  of  Montpeller,  for  plain- 
tiff. T.  J.  Dearltt  and  E.  M.  Harvey,  both 
of  Montpeller,  for  defendant. 

ROWELL,  C.  J.  The  declaration  Is  de- 
murred to  for  want  of  certainty  and  suffi- 
ciency In  divers  respects  specifically  stated. 

[1,2]  It  is  objected  that  there  Is  no  suf- 
ficient allegation  of  when  and  where  said 
first-mentioned  assessment  was  due  and  pay- 
able. But  It  Is  only  traversable  facts  that 
need  to  be  laid  with  time  and  place,  and  mat- 
ter of  Inducement  Is  not  traversable,  unless 
essential  to  make  out  the  case.  Steph.  PL 
243.  Here  the  allegation  objected  to  Is  mere 
matter  of  inducement,  as  said  assessment 
never  became  due  and  payable,  but  was  va- 
cated and  set  aside  by  the  court,  and  so  It 
is  not  Involved  In  the  special  charge  against 
the  defendant,  which  is  the  nonpayment  of 
the  subsequent  assessment,  which  was  sus- 
tained by  the  court 

[3]  It  is  further  objected  that  there  Is  no 
sufficient  allegation  as  to  the  nature  of  the 
proceeding  pending  In  said  court,  nor  by 
whom  the  assessment  was  made.  But  the 
proceeding  Is  alleged  to  have  been  for  the 
condemnation  of  land  and  for  assessments 
for  benefits  to  land  for  the  extension  of  a 
certain  street  In  said  district,  and  that  Is 
a  sufficient  allegation  of  Its  nature.  As  to 
who  made  the  assessment,  its  making  being 
matter  of  Inducement  not  essential  to  make 
out  the  case,  it  is  enough  to  allege  that  It 
was  made,  without  saying  by  whom.  Thus, 
speaking  of  matter  of  Inducement,  Mr.  Chit- 
ty  says  that,  in  declaring  upon  a  promise 
to  pay  money  in  consideration  of  the  for- 
bearance of  an  antecedent  debt,  It  Is  not  nec- 
essary to  state  the  particular  cause  or  sub- 
ject-matter of  the  debt,  nor  the  time  when 
nor  the  place  where  it  was  contracted.  1 
Chit  PL  281. 

It  is  further  objected  that  there  is  no  suf- 
ficient allegation  of  the  "other  assessment 
growing  out  of  the  same  matter  or  suit,"  nor 
what  the  same  was,  nor  by  whom  made,  and 
that  the  same  Is  not  alleged  with  sufficient 
certainty.  The  argument  in  support  of  this 
objection  Is  that  here  the  allegation  changes 
form,  and  the  "proceeding"  becomes  a  "mat- 
ter" or  "suit,",  but  that  the  allegation  of 
"some  matter"  may  or  may  not  be  coexten- 
sive with  the  "proceeding,"  and  that  the 
language  of  the  pleader  Is  too  uncertain  and 
general  to  define  a  legal  liability.  But  we 
think  that  the  language  of  the  allegation 
can  fairly  be  taken  only  in  a  natural  sense, 
and  that,  thus  taken,  It  has  the  requisite 
degree  of  certainty. 

As  to  the  objection  that  there  is  no  suf- 
ficient allegation  of  what  court  should  sus- 
tain the  assessment,  and  that  the  court  Is 
not  alleged  with  sufficient  certainty,  It  is 
plain  that  the  Supreme  Court  of  the  district 
Is  meant 

Nor  is  the  objection  good  that  there  is 


no  allegation  sufficiently  describing  the  "pro- 
ceeding" in  which  assessment  was  or  should 
be  made,  for  It  is  clear  that  the  proceeding 
then  pending  in  the  Supreme  Court  is  the 
one  meant  The  declaration  clearly  discloses 
one  proceeding  and  two  assessments  therein. 

It  is  objected  that  there  is  no  sufficient  al- 
legation of  the  assessment  made  June  6, 
1906,  for  that  it  is  not  alleged  for  what  pur- 
pose it  was  made  and  by  whom.  But  this 
objection  Is  groundless,  for  the  declaration 
expressly  alleges  that  said  assessment  was  by 
said  court  In  said  proceeding  for  benefits  to 
plaintiffs  land  by  the  extension  of  said 
street 

[4]  As  to  no  sufficient  promise  being  al- 
leged to  pay  said  assessment  the  declaration 
alleges  in  effect  that  as  part  of  the  contract 
of  purchase  the  defendant  agreed  to  pay  any 
assessment  growing  out  of  said  suit  that  the 
court  should  sustain,  and  that  It  sustained 
said  assessment  This  alleges  a  sufficient 
promise. 

[8]  The  objection  that  the  allegation  of 
the  proceeding  is  not  certain,  but  is  indefi- 
nite, uncertain,  and  Insufficient  without  say- 
ing wherein,  Is  too  general  for  consideration. 

[6]  The  objection  that  the  allegation,  "pro- 
vided it  was  sustained  by  the  court,"  is  un- 
certain, indefinite,  and  not  alleged  with  cer- 
tainty, is  without  merit;  for,  when  read  in 
connection  with  the  words  preceding  them, 
their  meaning  Is  perfectly  clear. 

[7]  The  allegation  that  said  assessment 
was  entered  on  the  tax  records  of  the  dis- 
trict and  thereby  became  a  lien  on  the  land. 
Is  wholly  dehors  the  promise  as  alleged,  and 
therefore  is  superfluous,  and  may  be  rejected 
as  Immaterial,  since  It  does  not  show  that 
the  plaintiff  has  no  cause  of  action. 

[I, »]  As  to  the  objection  that  the  allega- 
tion that  the  assessment  was  payable  "on  or 
about"  July  6,  1907,  is  not  sufficient  as  to 
time,  and  is  uncertain  in  that  respect  the 
plaintiff  says  that  the  allegation  is  surplus- 
age; for  that  according  to  the  declaration 
the  defendant  agreed  to  pay  the  assessment 
provided  It  was  sustained  by  the  court  re- 
gardless of  when  its  payment  became  a  legal 
obligation  upon  the  owner  of  the  land,  and 
so  a  good  cause  of  action  would  be  stated  if 
this  time  was  omitted  altogether,  for  then 
it  would  sufficiently  appear  that  the  cause 
of  action  accrued  before  suit  brought  as 
the  declaration  shows  that  the  assessment 
was  sustained  May  6,  1907.  But  as  the  dec- 
laration does  not  allege  that  the  defendant 
promised  to  pay  when  the  assessment  was 
sustained,  but  only  provided  it  wot  sustain- 
ed, and  then  goes  on  to  allege  that  it  was 
payable  to  the  district  "on  or  about"  July- 
6,  1907,  which  was  two  months  after  it  was 
sustained,  it  is  not  clear  according  to  rea- 
sonable intendment  and  construction  wheth- 
er the  pleader  intended  to  state  the  time 
of  payment  by  the  defendant  as  being  when 
the  assessment  was  sustained,  or  when  it  in 
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fact  became  payable  to  the  district.  But 
the  latter  seems  to  be  the  time  intended,  for 
otherwise  it  is  not  seen  why  he  should  have 
alleged  it  at  all.  There  being  this  obscurity, 
the  latter  is  taken  to  be  the  time  intended, 
and,  the  allegation  being  traversable,  Its 
time  should  have  been  stated  with  certainty, 
and  not  uncertainty. 

[11]  But  it  was  not  necessary  to  allege 
that  the  defendant  had  notice  that  fhe  as- 
sessment was  sustained,  for  he  could  And 
that  out  as  well  as  the  plaintiff.  Lamphere  v. 
Cowea,  42  Vt  175;  Drew  v.  Goodhue,  74 
Vt  436,  52  Aa  971. 

It  is  further  objected  that  no  cause  of  ac- 
tion is  shown,  nor  damage  sustained.  But 
it  is  manifest  that  a  cause  of  action  is  shown, 
and  nominal  damages  at  least 

Affirmed  and  remanded. 


KEILY  et  al.  v.  SAUNDERS. 

(Supreme   Court    of   Pennsylvania.      May    22,' 
1912.) 

1.  Vendor  .and  Purchaser  (J  303*)— Rime- 
dies  op  Vendor— Action  for  Price. 

Assumpsit  for  purchase  money  for  real  es- 
tate is  a  substitute  for  a  bill  in  equity  to  en- 
force specific  performance,  and  plaintiff,  in- 
voking the  equitable  powers  of  the  court,  must 
be  ready  and  willing:  to  couvey  the  land  pur- 
chased by  defendant 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  {§  851-861;  Dec.  Dig. 
J  303.*] 

2.  Executors  and  Administrators  (|  372*) 
—Management  op  Property— Sale  of 
Real  Estate— Performance  of  Contract. 

Where  a  decedent  had  received  by  convey- 
ance two  adjoining  city  lots  fronting  on  the 
time  street  and  there  had  been  built  on  the 
large  lot  a  stable  and  on  the  smaller  one  a 
house  which  encroached  three  feet  on  the  sta- 
ble lot  and  the  decedent's  executors  advertised 
the  stable  lot  for  sale  at  public  auction,  giving 
a  description  of  the  lot  by  its  distance  from  a 
cross  street  and  its  width  and  debt  by  conform- 
ing to  the  deed  to  decedent  a  purchaser  cannot 
be  compelled  to  take  a  deed  for  a  lot  three 
feet  less  in  width  than  that  advertised  and 
three  feet  more  in  distance  from  the  cross 
street  than  were  mentioned  in  the  advertise- 
ment 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  fi  1518,  1527 ; 
Dec  Dig.  |  372.*] 

3.  Executors  and  Administrators  ({  388*) 
—Management  of  Property— Sale  of 
Real  Estate— Performance  of  Contract. 

That  a  purchaser  at  an  executors'  sale  of 
a  lot  saw  toe  premises  and  the  condition  of 
the  grounds  does  not  prevent  him  from  de- 
manding a  conveyance  of  the  lot  of  the  full 
vidth  advertised,  where  the  decedent  had  own- 
ed the  lot  sold  and  the  adjoining  lot  and  the 
executors  bad  full  power  to  sell  all  the  real 
state,  subject  to  a  certain  condition  as  to  the 
adjoining  lot  and  where  a  simple  inspection 
would  not  nave  disclosed  to  the  purchaser  a 
discrepancy  in  the  frontage  of  the  lot  sold. 

[Ed.  Note.— For  other  cases,  see  Executors 
ud  Administrators,  Cent  Dig.  If  1573-1582 ; 
Dec  Dig.  |  38a*] 

Appeal  from  Court  of  Common  Pleas,  Phil- 
idelphia  County. 


Assumpsit  by  James  P.  Kelly  and  another 
against  Harry  T.  Saunders  to  recover  the 
balance  of  purchase  money  of  real  estate. 
From  an  order  making  an  absolute  rule  for 
Judgment  for  want  of  sufficient  affidavit  of 
defense,  defendant  appeals.  Reversed,  with 
a  procedendo. 

The  facts  are  stated  In  the  opinion  of  the 
Supreme  Court 

The  affidavit  of  defense  was  as  follows: 

"This  lot  I  was  desirous  of  purchasing,  and 
I  bid  for  the  same  the  sum  of  $9,600.  I  de- 
sired said  premises  for  the  purpose  of  an 
automobile  garage.  Its  width  as  advertised 
of  50  feet  was  barely  sufficient  for  said  pur- 
pose, and,  if  I  had  known  that  the  plaintiffs 
when  advertising  the  lot  they  had  to  sell  as 
50  feet  in  front  on  Lancaster  avenue  Intend- 
ed to  convey  a  lot  of  less  frontage,  I  would 
not  have  bid  for  the  same.  After  the  prop- 
erty had  been  knocked  down  to  me  by  the 
auctioneers  at  my  bid  of  $9,600,  plaintiffs 
delivered  to  me  the  title  deeds  to  the  prop- 
erty, in  order  that  I  might  have  the  deed  I 
desired  them  to  execute  prepared.  These 
title  deeds  described  the  property  as  situate 
on  the  northeasterly  side  of  Lancaster  av- 
enue 200  feet  southeasterly  from  Wyalusing 
street  and  containing  in  front  on  Lancaster 
avenue  50  feet 

"In  addition  to  the  lot  above  described, 
plaintiffs  were  the  owners  of  another  lot 
adjoining  the  same  on  the  west  and  describ- 
ed as  beginning  on  the  northeasterly  side  of 
Lancaster  avenue  at  a  distance  of  183  feet 
southeastwardly  from  the  southeasterly  side 
of  Wyalusing  street  and  containing  in  front 
on  Lancaster  avenue  16  feet  8  inches.  Sub- 
sequently to  the  date  when  I  bid  for  the 
property  first  above  described,  I  learned  that 
the  dwelling  house  which  was  erected  on  the 
lot  last  above  described  extended  nearly 
three  feet  eastwa'rdly  over  the  lot  first  above 
described,  for  which  I  had  bid  at  the  auction 
sale.  If  this  fact  had  been  known  to  me  at 
the  time  of  the  sale,  I  would  not  have  bid  for 
the  property.  Since  the  date  of  said  auction 
sale  I  have  also  learned  that  In  the  Wall 
between  the  lot  occupied  by  the  dwelling 
house  and  the  property  first  above  described 
there  are  a  number  of  windows  and  also  a 
door  opening  Into  the  yard  of  the  dwelling 
house,  and  thus  indicating  the  existence  of 
some  right  by  the  owner  of  the  property  first 
above  described  over  the  lot  adjoining  the 
dwelling  house. 

"For  the  first  time,  after  I  had  made  the  bid 
and  paid  in  the  $500  called  to  be  paid  at  the 
time  of  the  sale,  I  learned  that  plaintiffs  pro- 
posed to  convey  to  me  only  a  lot  beginning  at  a 
point  on  the  northeasterly  side  of  Lancaster 
avenue  202  feet  11%  inches  southeastwardly 
from  Wyalusing  street  Instead  of  200  feet 
southeastwardly  therefrom,  and  containing 
in  front  on  said  Lancaster  avenue  only  47 
feet  and  %  of  an  inch,  instead  of  50  feet 
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"As  the  plaintiffs  are  the  owners  of  prop- 
erty of  the  full  width  described  in  the  said 
advertisement  and  as  the  point  at  which 
their  property  as  described  in  said  advertise- 
ment commences  is  within  the  line  of  the 
properties  owned  by  them,  I  caused  to  be 
prepared  and  tendered  to  the  plaintiffs 
through  their  attorney,  Thomas  H.  McCaf- 
frey, at  the  same  time  that  they,  through 
said  attorney,  tendered  to  me  the  deed  de- 
scribed in  plaintiffs'  statement,  a  deed  for 
the  premises  which  they  had  advertised  for 
sale  and  which  I  purchased,  described  (as 
hereinbefore  set  forth)  as  commencing  on  the 
northeasterly  side  of  Lancaster  avenue  at 
the  distance  of  200  feet  southeastward^  from 
the  southeasterly  side  of  Wyalusing  street 
and  extending  southeastwardly  along  said 
northeasterly  side  of  said  Lancaster  avenue 
60  feet  to  a  point  The  plaintiffs,  through 
their  attorney,  declined  to  execute  said  deed. 
Through  my  attorney,  therefore,  I  declined 
to  accept  the  deed  tendered  by  plaintiffs  aa 
In  accordance  with  the  agreement  of  sale, 
and  demanded  from  the  plaintiffs  the  repay- 
ment of  the  $600  deposited  by  me  in  ac- 
cordance with  the  terms  of  sale.  The  plain- 
tiffs, through  their  attorney,  refused  to  repay 
me  said  sum. 

"I  deny  that  the  deed  tendered  by  the 
plaintiffs  to  me  is  in  accordance  with  the 
agreement  of  sale  to  which  I  was  a  party, 
or  that  I  am  in  any  way  bound  to  accept  a 
deed  for  the  property  described  therein,  or 
to  pay  the  plaintiffs  anything  with  respect 
thereto.  I  therefore  owe  the  plaintiffs  noth- 
ing at  the  present  time.  On  the  contrary, 
they  are  indebted  to  me  in  the  sum  of  $500, 
being  the  amount  of  the  deposit  which  I 
made  in  accordance  with  the  terms  of  sale. 
For  this  amount  I  shall  ask  a  certificate  at 
the  trial  of  this  cause. 

"I  make  the  foregoing  affidavit  in  part  of 
my  own  knowledge  and  in  part  upon  informa- 
tion received  from  others.  I  believe  all  the 
facts  herein  set  forth  to  be  true  and  expect 
to  be  able  to  prove  the  same  at  the  trial  of 
this 'cause." 

Argued  before  BROWN,  MESTREZAT, 
POTTER,  ELKIN,  and  MOSCHZISKER,  JJ. 

John  O.  Johnson  and  James  Wilson  Bayard, 
both  of  Philadelphia,  for  appellant  Thomas 
H.  McCaffrey,  of  Philadelphia,  for  appellees. 

MBSTREZAT,  J.  This  is  an  appeal  by 
the  defendant  from  a  Judgment  entered 
against  him  for  want  of  a  sufficient  affidavit 
of  defense.  The  action  was  assumpsit  to 
recover  the  purchase  money  alleged  by  the 
plaintiffs,  the  executors  of  Margaret  Don- 
nelly, deceased,  to  be  due  for  a  city  lot 
sold  by  them  to  the  defendant  Margaret 
Donnelly  died  in  September,  1909,  seised  of 
certain  premises  on  the  northeasterly  side 
of  Lancaster  avenue,  in  the  city  of  Phila- 
delphia, described  in  the  statement  as  fol- 
lows:   "Beginning  at  a  point  on  the  north- 


easterly side  of  Lancaster  avenue  at  the 
distance  of  183  feet  4  inches  southeastward- 
ly from  the  southeasterly  side  of  Wyalusing 
street  •  *  *  thence  extending  south- 
eastwardly 66  feet  8  Inches  to  a  point  thence 
along  the  line  parallel  with  Wyalusing  street 
228  feet  to  a  point  in  the  southwesterly  side 
of  Merlon  avenue,  *  *  *  at  the  distance 
of  250  feet  southeastwardly  from  Wyalusing 
street  thence  extending  northwestwardly 
along  the  southwesterly  side  of  the  said 
Merlon  avenue  fifty  feet  to  a  point  thence 
extending  southwestwardly  along  a  line  par- 
allel with  the  said  Wyalusing  street  114 
feet  to  a  point  thence  northwestwardly 
along  a  line  parallel  with  the  said  Lancaster 
avenue  16  feet  8  inches  to  a  point  thence 
extending  southwestwardly  along  a  line 
parallel  with  said  Wyalusing  street  114  feet 
to  a  point  In  the  said  northeastwardly  aide 
of  Lancaster  avenue  and  place  of  begin- 
ning." Lancaster  avenue  and  Merlon  avenue 
are  228  feet  apart  and  are  at  right  angles 
with  Wyalusing  street  which  Is  southwest  of 
the  premises  described.  On  the  northeasterly 
part  of  the  premises  Is  a  large  three-story 
brick  stable,  and  on  the  other  or  southwest- 
erly part  of  the  lot  is  a  brick  dwelling  house 
encroaching  nearly  three  feet  on  the  other 
part  of  the  premises,  both  buildings  front- 
ing on  Lancaster  avenue.  The  stable  has 
three  street  numbers,  and  the  dwelling  one 
street  number,  4558.  The  premises  were 
conveyed  to  the  decedent  in  two  parcels,  the 
eastern  part  fronting  or  having  a  width  of  50 
feet  on  Lancaster  avenue  and  extending  the 
same  width  228  feet  to  Merlon  avenue,  and 
the  western  part  fronting  16  feet  8  inches 
on  Lancaster  avenue  and  extending  back 
the  same  width  a  distance  of  114  feet 

The  decedent  by  her  will  empowered  her 
executors,  at  their  discretion,  to  sell  any  or 
all  of  her  real  estate  at  the  best  prices 
which  could  be  obtained  for  the  same,  pro- 
viding, however,  that  the  part  of  the  prem- 
ises numbered  4553  be  not  sold  until  her 
sister  was  provided  with  a  home  or  she  gave 
her  consent  to  the  sale.  In  pursuance  of 
this  authority,  the  executors  offered  for  sale 
at  public  auction  by  the  hands  of  an  auc- 
tioneer and  at  his  salesroom  in  the  city  a 
part  of  the  premises  above  described.  The 
sales  catalogue  of  the  auctioneer  and  the 
handbills  described  the  premises  to  be  sold 
as  follows:  "Valuable  Three-Story  Brick 
Stable  4545-4551  Lancaster  Avenue.  All 
that  certain  lot  or  piece  of  ground  with 
the  Improvements  thereon  erected,  situate 
on  the  northeasterly  side  of  Lancaster  av- 
enue, at  the  distance  of  200  feet  south- 
eastwardly from  the  southeasterly  side 
of  Wyalusing  street  in  the  Forty-fourth 
ward  of  the  city  of  Philadelphia;  contain- 
ing in  front  or  breadth  on  the  said  Lancas- 
ter avenue  50  feet  more  or  less,  and  extend- 
ing northeastwardly  between  lines  parallel 
with  Wyalusing  street  228  feet  more  or  lens, 
to  Merlon  avenue."    The  advertisement  then 
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describes  the  brick  stable  as  the  Improve- 
ment on  the  premises  to  be  sold.  The  terms 
provided  that  the  sale  should  not  be  Invali- 
dated by  errors  or  misdescription  of  the 
size  of  the  parcel  of  land  sold,  or  of  the 
improvements  which  may  be  thereon.  The 
defendant  was  present  at  the  sale,  purchased 
the  property  for  {9,600,  and  In  compliance 
with  the  terms  of  sale  paid  $500  on  the 
purchase  money.  Shortly  thereafter  the 
plaintiffs  tendered  to  the  defendant  a  duly 
executed  deed,  and  demanded  payment  of 
the  balance  of  purchase  money.  Payment 
was  refused  because  the  deed  did  not  convey 
to  the  defendant  the  premises  which  he  had 
purchased  at  the  sale.  This  action  was  then 
brought  by  the  plaintiffs  to  enforce  payment 
ot  the  purchase  money. 

The  deed  tendered  to  the  defendant  con- 
tained a  description  of  the  premises  accord- 
ing to  a  recent  survey.  Briefly  stated,  it 
describes  a  lot  beginning  at  a  point  In  the 
northeasterly  side  of  Lancaster  avenue  202 
feet  and  11%  inches  southeasterly  from 
Wyaluslng  street,  thence  47  feet  and  %  Inch- 
es along  the  north  side  of  Lancaster  ave- 
nue, thence  parallel  with  Wyaluslng  street 
228  feet  to  Merlon  avenue,  thence  60  feet 
along  Merlon  avenue,  then  southwestwardly 
on  a  broken  and  an  Irregular  line  to  Lan- 
caster avenue,  the  place  of  beginning. 

[1]  The  statement  of  facts  relieves  the 
solution  of  the  question  at  Issue  from  any 
difficulty.  This  Is  an  action  to  recover  pur- 
chase money,  and  hence  is  a,  substitute  for  a 
bill  to  enforce  specific  performance  of  the 
contract  for  the  sale  of  the  lot  purchased 
by  the  vendee.  If,  therefore,  the  plaintiffs 
invoke  the  equitable  powers  of  the  court 
to  compel  the  defendant  to  pay  the  purchase 
price,  they  must  be  ready  and  willing  to  con- 
vey the  lot  of  ground  which  they  sold  him. 
Equity  will  not  permit  them  to  recover  the 
price  agreed  to  be  paid  unless  they  can  and 
will  convey  to  the  vendee  the  lot  he  pur- 
chased. 

[2]  The  contention  of  the  plaintiffs  is  that 
the  defendant  bought  a  stable  property  reg- 
ularly numbered  according  to  the  system  of 
street  notation  established  by  the  city,  and 
that,  therefore,  he  Is  required  to  pay  for 
and  accept  the  lot  on  which  the  stable  Is 
erected.  That  contention,  In  the  light  of 
the  conceded  facts,  we  do  not  regard  as  ten- 
able. It  can  only  be  sustained  by  disregard- 
ing the  description  of  the  lot  contained  In 
the  sales  catalogue  and  handbills,  and  the 
other  important  facts  disclosed  by  the  plead- 
ings. The  decedent,  as  will  be  observed, 
owned  at  the  time  of  her  death  two  lots  of 
ground,  one  fronting  60  feet,  and  the  other 
16  feet  8  inches,  on  Lancaster  avenue,  or 
a  piece  of  ground  aggregating  a  frontage  on 
the  avenue  of  66  feet  and  8  Inches.  The  larg- 
er lot,  50  feet  In  width,  was  conveyed  to  her 
by  a  deed  describing  It  as  lying  at  a  point 
MO  feet    southeastwardly   from   Wyaluslng 


street,  and  extending  the  same  width  be- 
tween lines  parallel  with  Wyaluslng  street  to 
Merlon  avenue.  In  purchasing  the  other 
lot,  It  was  described  aa  beginning  at  a  point 
on  the  north  side  of  Lancaster  avenue  183 
feet  4  Inches  southeastwardly  from  Wyalus- 
lng street  In  advertising  the  60-foot  lot  for 
sale,  It  will  be  observed  that  the  plaintiffs 
described  the  lot  in  accordance  with  the  de- 
scription in  the  deed  to  their  testatrix.  The 
lot  sold  at  auction  was  described  as  begin- 
ning at  a  distance  of  200  feet  from  Wyalus- 
lng street  on  the  north  side  of  Lancaster 
avenue,  containing  in  front  or  breadth,  60 
feet,  more  or  less,  on  the  avenue,  and  extend- 
ing between  lines  parallel  with  Wyaluslng 
street  228  feet  to  Merlon  avenue.  That  Is 
the  lot  that  was  purchased  by  the  testatrix 
and  was  the  lot  sold  to  the  vendee.  Had  the 
description  In  the  handbills  described  the 
premises  simply  as  "a  valuable  three-story 
brick  stable  4545-1551  Lancaster  avenue," 
there  would  be  something  in  the  plaintiffs' 
contention  that  It  was  "the  brick  stable  prop- 
erty" which  was  advertised  and  which  was 
sold  to  the  vendee.  If  property  is  sold  by  a 
street  number,  the  vendee  takes  what  the 
number  represents,  and  he  cannot  complain 
if  there  is  a  slight  discrepancy  In  the  front- 
age of  the  lot  But  that  Is  not  this  case. 
What  we  have  quoted  was  simply  the  head- 
ing of  the  advertisement  and  the  description 
did  not  stop  with  it,  but  set  forth  specifical- 
ly the  size  of  the  lot  which  was  to  be  sold. 
To  locate  on  the  ground  the  lot  described  In 
the  handbills  It  Is  absolutely  necessary  to  be- 
gin at  a  point  200  feet  distant  from  Wy- 
aluslng street  The  lot  sold  at  auction  front- 
ed on  Lancaster  avenue  "50  feet  more  or 
less";  and,  there  being  no  monuments  on 
the  ground  referred  to  in  the  description  In 
the  handbills,  it  Is  obvious  that  the  precise 
frontage  on  the  avenue  could  not  be  definite- 
ly ascertained  without  commencing  the  sur- 
vey on  the  avenue  at  the  exact  distance 
southeast  of  Wyaluslng  street  named  in 
the  description.  Had  the  description  in  the 
handbills  described  the  property  aa  begin- 
ning at  a  distance  ot  260  feet  from  Wyalus- 
lng street  and  the  frontage  as  "50  feet 
more  or  less"  extending  southeasterly  from 
that  point  the  plaintiffs  might  have  some 
ground  for  their  contention.  The  vendee 
might  then  have  been  compelled  to  accept 
the  stable  lot  notwithstanding  it  Is  about 
three  feet  less  in  width  than  the  original 
lot  purchased  by  the  testatrix.  The  indefi- 
nite description  of  the  frontage  might  then 
have  been  determined  by  locating  it  between 
the  easterly  line  of  the  lot  and  the  wall  of 
the  dwelling  house  erected  principally  on 
the  other  lot  which  would  have  given  the 
vendee  about  S  feet  less  than  the  50-foot 
frontage  on  Lancaster  avenue  But  there 
is  no  such  description  In  the  advertisement 
of  the  premises  sold,  and,  unless  that  de- 
scription is  adhered  to  and  the  lot  sold  Is  lo- 
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eated  by  beginning  at  a  point  200  feet  dis- 
tant from  Wyalusing  street,  tbere  can  be 
no  location  of  the  lot  on  the  ground. 

It  Is  urged  on  the  part  of  the  plaintiffs 
that  the  description  in  the  handbills  stated 
that  the  Improvement  was  a  three-story 
brick  stable,  and  that,  therefore,  It  necessari- 
ly follows  that  it  was  the  lot  occupied  by 
the  stable  which  was  advertised  and  which 
was  sold  to  the  vendee.  That  contention, 
however,  has  no  merit.  The  advertisement 
does  not  state  the  length  of  the  stable,  nor 
what  part  of  the  lot  it  occupied.  It  might 
have  been  10  feet  or  it  might  have  been  50 
feet  In  length,  and  there  Is  nothing  whatever 
to  indicate  its  real  length.  When  improve- 
ments on  the  premises  are  referred  to  in  the 
advertisement  of  sale,  it  does  not  necessari- 
ly follow  that  they  cover  the  entire  property 
to  be  sold.  They  are  stated  in  the  adver- 
tisement for  the  purpose  of  showing  the 
value  and  not  the  size  of  the  premises. 

[8]  The  conditions  on  the  ground  and  the 
fact  that  the  vendee  saw  the  premises  are 
not  sufficient  to  prevent  the  latter  from  de- 
manding a  conveyance  of  the  50-foot  lot 
The  testatrix  owned  both  lots  and  empow- 
ered her  executors  to  sell  all  her  real  es- 
tate, coupled,  however,  with  the  condition 
that  they  should  furnish  her  sister  with  a 
home,  or  not  sell  the  other  lot  without  the 
sister's  permission.  When  the  purchaser 
saw  the  advertisement,  he  had  the  right  to 
presume  that,  In  the  exercise  of  the  power 
conferred  on'  the  executors,  they  had  pro- 
vided a  home  for  the  sister  and  intended  to 
sell  the  wbole  of  the  50-foot  lot  Nothing 
contrary  to  that  presumption  was  announced 
at  the  sale.  Again,  a  simple  inspection 
would  not  have  disclosed  to  the  defendant 
a  discrepancy  of  3  feet  in  the  frontage  of 
the  premises.  Nothing  short  of  an  actual 
measurement  on  the  ground  would  have 
told  him  that  the  lot  to  be  sold  was  less  than 
50  feet  frontage,  or  did  not  begin  at  a  point 
200  feet  east  of  Wyalusing  street  While 
the  difference  of  S  feet  in  the  frontage  of  the 
lot  on  Lancaster  avenue  unquestionably 
would  injuriously  affect  the  value  of  the 
lot  It  could  not  be  detected  without  a  close 
examination  made  for  the  special  purpose 
of  determining  the  exact  frontage  of  the 
premises. 

There  was  no  error  in  the  description  In 
the  sales  catalogue.  The  plaintiffs  owned 
the  land  therein  described  at  the  time  of 
the  sale.  The  deed  tendered  the  defendant 
does  not  contain  the  description  in  the  ad- 
vertisement but  a  description  from  a  re- 
cent survey  which  was  made  by  beginning  at 
a  point  on  the  north  aide  of  Lancaster  ave- 
nue, not  200  feet  east  of  Wyalusing  street 
as  set  forth  in  the  handbills,  but  at  a  point 
202  feet  11%  inches  east  of  Wyalusing  street 
The  deed  conveys  a  lot  uot  containing  a 
frontage  on  Lancaster  avenue  of  50  feet,  more 


or  less,  between  a  point  200  feet  east  of  Wy- 
alusing street  and  the  easterly  line  of  the 
plaintiffs'  premises,  and  extending  the  same 
width  to  Merlon  avenue,  but  a  lot  having  a 
frontage  of  only  47  feet  and  %  Inches  on 
Lancaster  avenue,  and  not  extending  the  like 
width  to  Merlon  avenue.  The  lot  sold  was 
necessarily  a  rectangular  piece  of  ground 
fronting  on  Lancaster  avenue,  and  extending 
back  to  Merlon  avenue,  as  it  is  described  In 
the  handbills  as  fronting  on  Lancaster  ave- 
nue and  extending  between  lines  parallel  with 
Wyalusing  street  to  Merion  avenue.  The  lot 
offered  to  be  conveyed  is  not  rectangular  in 
shape,  but  50  feet  wide  on  Merion  avenue, 
47.  feet  and  %  inches  on  Lancaster  avenue; 
having  a  broken  and  Irregular  western  line, 
and  containing  a  less  quantity  of  land  than 
the  lot  sold.  The  plaintiffs,  therefore,  ten- 
dered a  deed  conveying  to  the  defendant 
not  the  premises  described  in  the  advertise- 
ment of  the  sale  and  sold  to  him,  but  a  lot 
of  ground  described  from  a  recent  survey, 
and  substantially  different  in  description 
and  value  from  the  one  purchased  by  the 
vendee. 

The  purchaser,  through  his  counsel,  states 
that  he  Is  willing  to  carry  out  his  bargain 
and  take  the  lot  described  in  the  advertise- 
ment and  sold  to  him.  So  far  as  the  record 
discloses,  he  has  done  nothing  to  estop  him 
in  any  way  from  demanding  of  the  plaintiffs 
a  conveyance  of  the  lot  as  described  In  the 
handbills.  If  the  plaintiffs  are  unwilling  or 
unable  to  give  the  vendee  what  he  purchased, 
they  have  no  standing  in  law  or  equity  to 
demand  that  the  contract  of  sale  shall  be 
modified  to  the  extent  of  permitting  them  to 
convey  a  different  lot  and  recover  the  price 
bid  by  the  vendee  for  the  lot  advertised.  It 
is  the  contract  in  its  original  and  not  In  its 
modified  form  that  the  plaintiffs  have  the 
right  to  demand  shall  be  specifically  enforc- 
ed. When  they  tender  performance  of  the 
agreement  on  their  part,  equity  will  compel 
performance  on  the  part  of  the  vendee. 

The  learned  court  below  committed  reversi- 
ble error  in  entering  judgment  against  the 
defendant  for  want  of  a  sufficient  affidavit 
of  defense,  and  the  judgment  is  now  re- 
versed, with  a  procedendo. 


FRIEND  v.  KRAMER. 

(Supreme  Court  of  Pennsylvania.    May  22, 
1912.) 

Physicians  and  Subgeonb  (f  18*)— Malprac- 
tice—Evidence. 

In  an  action  against  a  dentist  to  recover 
for  physical  injuries,  plaintiff  alleging  that  de- 
fendant in  extracting  a  tooth  had  fractured  her 
jaw,  and  introduced  by  unclean  instruments 
poisonous  germs,  a  nonsuit  held  properly  en- 
tered. 

[Ed.  Note. — For  other  cases,  see  Physicians 
and  Surgeons,  Cent  Dig.  H  34-48;    Dec.  DiK. 
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Appeal  from  Court  of  Common  Pleas,  Fay- 
ette County. 

Action  by  Mary  B.  Friend  against  Arthur 
Raymond  Kramer.  From  an  order  refusing 
to  take  off  a  nonsuit,  plaintiff  appeals.  Af- 
firmed. 

Argued  before  FELL,  C.  J.,  and  MESTRE- 
ZAT,  POTTER,  ELKIN,  and  MOSCHZIS- 
KEK,  JJ. 

E  S.  Dumbauld  and  Robinson  &  McKean, 
all  of  Unlontown,  for  appellant  R.  P.  Ken- 
nedy and  George  Patterson,  both  of  Union- 
town,  for  appellee. 

AIOSCHZISKER,  J.  The  plaintiff  sued  In 
trespass  to  recover  damages  for  physical  in- 
juries suffered  by  her  through  the  alleged 
negligence  of  the  defendant,  a  practicing  den- 
tist She  averred  that  the  defendant  "negli- 
gently and  unskillfully"  injected  cocaine  in- 
to her  "gum  or  Jaw,''  and  applied  to  one  of 
her  teeth  "a  pair  of  powerful  forceps  which 
had  not  been  properly  cleansed,  and  extract- 
ed said  root  or  tooth,  or  a  part  thereof,  ap- 
plying such  force  as  to  fracture  the  plain- 
tiffs Jawbone  in  so  doing,"  and  that  "by  the 
use  of  the  unclean  instruments  aforesaid  her 
jaw  was  affected  by  poisonous  germs."  The 
court  below  nonsuited  the  plaintiff,  and  the 
error  assigned  is  the  refusal  to  take  off  the 
nonsuit 

The  plaintiff  showed  that  after  her  tooth 
cad  been  extracted  by  the  defendant,  she 
had  been  taken  111  and  obliged  to  spend  some 
time  in  a  hospital,  and  that  she  had  suffered 
peat  pain  in  the  part  of  the  Jaw  from  which 
the  tooth  had  been  removed ;  but  she  did  not 
prove  that  there  had  been  negligence  or  un- 
skiUfulness  In  administering  the  cocaine,  or 
that  her  Jawbone  had  been  fractured.  While 
she  claimed  that  she  did  not  see  the  defend- 
ant cleanse  or  sterilize  his  Instruments,  it  Is 
exceedingly  doubtful  from  the  testimony 
whether  she  was  In  a  position  to  know  wheth- 
er or  not  this  had  been  done ;  but  assuming 
that  there  was  sufficient  to  take  that  particu- 
lar point  to  the  Jury,  the  weakness  of  the 
plaintiff's  case  lies  In  the  fact  that  she  did 
aot  show  with  any  degree  of  certainty  that 
the  direful  results  attributed  by  her  to  the 
use  of  the  alleged  unclean  instruments  came 
from  that  cause.  The  hypothetical  question 
propounded  to  the  expert  witnesses,  the  an- 
swers to  which  were  depended  upon  by  the 
plaintiff  to  make  out  her  case,  stated  that 
she  was  "in  a  normal  state  of  health,  that 
her  Jaw  was  healthy  and  sound,  and  not  af- 
fected or  diseased  at  the  time  she  visited 
the  defendant's  office." 

Counsel  for  the  defendant  objected  that  the 
■laestion  assumed  facts  not  shown,  and  In 
'•wruling  the  objection  the  trial  Judge  stat- 
«d  that  unless  more  proof  was  produced  lat- 
er on,  the   testimony   would  not  avail   the 


plaintiff.  In  the  opinion  filed  by  the  court 
below  it  is  said:  "We  allowed  the  witness 
to  answer  indicating  at  the  time  that  we 
thought  there  was  merit  in  the  objection,  and 
that  the  answer  would  not  avail  the  plaintiff 
unless  other  and  further  proofs  were  submit- 
ted on  some  of  the  assumed  propositions, 
having'  in  mind  particularly  the  assumption 
that  plaintiff's  'Jaw  was  healthy  and  sound 
and  not  infected  or  diseased,  and  that  she 
was  In  a  normal  state  of  health.'  *  •  • 
Therefore,  instead  of  the  proof  in  point  in- 
uring to  the  benefit  of  the  plaintiff,  it  bore 
In  the  opposite  direction.  On  cross-examina- 
tion Dr.  Allen  says  that  if  there  were  a  dead 
root  of  a  tooth  in  the  mouth  of  the  plaintiff, 
and  that  if  some  time  before  she  went  to 
the  defendant  she  had  a  decayed  tooth  part- 
ly pulled,  leaving  the  root  of  that  tooth  in 
the  alveolar  process  that  the  teeth  are  Im- 
bedded in,  you  would  expect  that  root  to 
make  trouble,  and  that  the  gum  might  be- 
come infected  after  it  was  lacerated  by  the 
pulling  of  the  tooth  Just  where  it  could  not 
be  dressed  or  properly  treated.  He  says  it 
could  become  Infected  from  the  air,  from 
drinking  water,  or  from  food  taken  into  the 
mouth,  that  It  would  be  possible  for  other 
decayed  teeth  in  the  mouth  to  contribute  a 
germ  or  help  along  the  condition.  He  fur- 
ther says  the  defendant  might  have  treated 
the  plaintiff  to  the  highest  standard  of  pro- 
fessional dentistry,  leaving  a  lacerated  gum 
from  pulling  the  root,  and  yet  the  Jaw  be- 
come infected  with  a  germ  or  germs  after 
he  had  done  all  he  could  for  her."  The  tes- 
timony of  the  other  experts  was  substantial- 
ly the  same  as  that  given  by  Dr.  Allen.  The 
hypothetical  question  put  to  each  of  them 
was  not  a  fair  presentation  of  the  actual 
facts  concerning  the  plaintiff's  state  of  health. 
It  appears  in  the  evidence  that  her  vitality 
was  much  weakened  from  a  recent  attack  of 
typhoid  fever  with  complications  and  that 
her  Jaw  was  far  from  "healthy  and  sound," 
for  she  herself  testified  that  at  the  time  of 
the  operation  by  the  defendant  her  teeth 
were  in  such  a  state  that  she  wanted  to  get 
false  ones,  and  that  the  particular  tooth  ex- 
tracted had  been  broken  off  by  another  den- 
tist "was  decayed  a  little  in  the  middle, 
*  *  •  had  grown  over,"  and  hurt  her  when 
she  "was  eating  something  and  would  bite 
on  if  With  the  testimony  In  this  condition 
the  conclusion  that  the  plaintiff's  Illness  was 
properly  ascrlbable  to  the  alleged  negligence 
of  the  defendant  would  have  been  a  mere 
guess  and  not  a  finding  based  on  evidence 
which,  on  the  theory  of  reasonable  proba- 
bility, would  lead  the  mind  naturally  to  the 
conclusion  contended  for  by  the  plaintiff. 
Under  these  circumstances,  the  court  below 
committed  no  error  in  entering  the  nonsuit 
The  assignments  are  overruled,  and  the 
Judgment  is  affirmed. 
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DRAKE  v.   FENTON. 
(Supreme  Court  of  Pennsylvania.  July  2, 1012.) 

NbGLIGEHCE     (I    31*)— INJUEIBS    TO    FlBEMAN 

— Elevator  Guabds. 

A  fireman  entering  a  building  in. perform- 
ance of  his  duty  and  injured  by  neglect  of  the 
occupant  to  keep  elevator  guards  closed,  aB 
required  by  Act  April  25,  1903  (P.  L.  304), 
can  recover  damages  from  the  occupant. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  |  60;   Dec.  Dig.  |  31.*] 

Appeal  from  Court  of  Common  Pleas,  Phil- 
adelphia County. 

Action  by  Robert  Drake  against  J.  Monroe 
Fenton,  trading  as  the  Fenton  Storage  &  De- 
livery Company.  Judgment  for  plaintiff,  and 
defendant  appeals.    Affirmed. 

Argued  before  FELL,  0.  J.,  and  BROWN, 
POTTER  ELKIN,  and  STEWART,  JJ. 

Horace  M.  Schell  and  Frank  R.  Shattuck, 
both  of  Philadelphia,  for  appellant  I.  G. 
Gordon  Forster  and  Rowland  C.  Evans,  both 
of  Philadelphia,  for  appellee. 

FELL,  C.  J.  The  plaintiff  was  a  fireman  in 
the  service  of  the  city  of  Philadelphia,  and 
In  the  performance  of  his  duty  he  entered  at 
night  a  storage  warehouse,  owned  and  occu- 
pied by  the  defendant,  for  the  purpose  of  ex- 
tinguishing a  fire.  While  on  the  third  floor, 
he  fell  through  an  elevator  shaft  and  was  in- 
jured. The  defendant  testified  that  at  the 
close  of  business  on  the  day  of  the  fire  a 
platform  elevator  loaded  with  furniture  was 
left  at  the  third  floor  in  such  a  position  that 
it  closed  the  shaft,  and  that  It  fell,  after  the 
fire  started,  because  of  the  burning  of  a  rope 
that  kept  it  In  place.  This  testimony  was 
uncontradicted,  and  its  correctness  was  as- 
sumed by  the  court  In  submitting  the  case. 
The  verdict  rests  on  the  finding  by  the  jury 
that  there  was  no  guard  or  gate  at  the  ele- 
vator shaft  The  single  assignment  of  error 
is  to  the  refusal  of  the  court  to  direct  a  ver- 
dict for  the  defendant 

In  considering  the  case  on  the  ground  on 
which  it  was  submitted,  it  must  be  assumed 
that  the  premises  were  safe  at  the  close  of 
the  business  day,  and  that  they  afterwards 
became  unsafe  because  of  an  unforeseen  oc- 
currence; and  since,  at  common  law,  the  oc- 
cupier of  premises  Is  not  under  a  duty  of  ac- 
tive diligence  to  protect  from  harm  a  person 
who  enters  on  the  premises  under  a  license 
from  him,  or  under  one  given  by  the  law,  it 
follows  that  if  there  was  any  liability  on  the 
part  of  the  defendant  it  was  because  of  his 
failure  to  comply  with  the  act  of  April  26, 
1903  (P.  L.  804). 

The  act  is  entitled  "An  act  to  further  reg- 
ulate the  construction,  maintenance  and  in- 
spection of  buildings  and  party  walls  in  cities 
of  the  first  class."  Section  4  provides  that 
"In  any  building  now  existing,  in  which  there 
is  an  elevator,  dumb-waiter,  interior  light  or 


vent  shaft,  holstway,  hatchway,  chute,  well- 
hole,  or  shaft  of  any  description,  not  inclosed 
in  walls  constructed  and  arranged  as  requir- 
ed in  this  act,  the  openings  thereof,  through 
and  upon  each  floor  of  said  building,  shall 
be  provided  with  and  protected  by  a  sub- 
stantial guard  or  vertical  inclosure,  and  gate 
or  gates,  or  with  such  good  and  sufficient  trap 
doors,  or  both,  as  may  be  directed  and  ap- 
proved by  the  bureau  of  building  inspection. 
Such  guards  or  inclosure  gates  shall  be  kept 
closed  at  all  times  when  not  In  actual  use, 
and  trap  doors  shall  be  closed  at  the  close  of 
the  business  each  day,  by  the  occupant  or  oc- 
cupants of  the  building  having  the  use  or 
control  of  the  same." 

The  effect  to  be  given  to  acts  of  Assembly 
of  a  like  character,  requiring  the  guarding  of 
machinery  for  the  protection  of  employes,  has 
been  considered  in  the  recent  cases  of  Jones 
v.  Caramel  Co.,  225  Pa.  644,  74  Alt  613,  Val- 
Jago  v.  Steel  Co.,  226  Pa.  514,  75  Atl.  728,  and 
Bollinger  v.  Sabd  Co.,  232  Pa.  636,  81  Atl. 
712,  and  it  has  been  held  that  the  violation 
of  the  statute  is  at  least  evidence  of  negli- 
gence;   and  where  Its  violation  is  the  proxi- 
mate cause  of  the  injury  nothing  but  the  con- 
tributory negligence  of  the  employe  will  re- 
lieve the  employer  from  liability.    The  Su- 
preme Court  of  Massachusetts,  in  Parker  v. 
Barnard,  135  Mass.  116, 46  Am.  Rep.  450,  held 
that  under  an  act  strikingly  similar  to  our 
act  of  1903,  regulating  the  construction  of 
buildings,  a  policeman,  who  entered  a  build- 
ing at  night  and  was  injured  by  falling  into 
an  unguarded  elevator  shaft,  could  recover- 
In  the  opinion  of  the  court  it  was  said: 
"Where,   therefore,   in  the  construction  or 
management  of  the  building,  the  Legislature 
sees  fit  to  direct  by  statute  that  certain  pre- 
cautions shall   be  taken  or  certain  guards 
against  danger  provided,  his  unrestricted  use 
of  his  property  Is  rightfully  controlled,  and 
those  who  enter  in  the  performance  of  a  law- 
ful duty,  and  are  Injured  by  the  neglect  of 
the  party  responsible,  have  just  grounds  of 
action  against  him.    Were  the  case  at  bar 
that  of  a  fireman  who,  for  the  purpose  of 
saving  property  in  the  store,  or  for  the  pre- 
venting of  fire  to  other  buildings,  lawfully 
entered,  in  the  performance  of  his  duty,  and 
who  was  Injured  because  there  was  no  railing 
and    trapdoors    guarding    the    elevator,    he 
would  have  just  grounds  for  complaint  that 
the  protection  which  the  statute  had  made  it 
the  duty  of  the  owner  or  occupant  to  provide 
had  not  been  afforded  him." 

The  act  of  1903  was  passed  under  the  po- 
lice power  of  the  state.  It  Is  not  restricted 
to  a  specific  class,  but  Is  general  In  Its  terms; 
and  it  is  a  reasonable  construction  to  Jiold 
that  it  was  passed  for  the  benefit  of  all  per- 
sons lawfully  on  the  premises,  and  that  as 
to  them  It  creates  a  duty,  the  breach  of  which 
may  be  actionable  negligence.    The  provision 
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that  guards  and  lnclosure  gates  shall  be  kept 
dosed  at  all  times  when  not  In  actual  use, 
and  that  trapdoors  shall  be  closed  at  the  close 
of  each  business  day,  Indicates  a  purpose  to 
afford  protection  to  city  officers,  such  as  fire- 
men and  policemen,  who  at  any  time  may  be 
required  to  come  on  the  premises. 
The  judgment  is  affirmed. 


In  re  REED'S  ESTATE. 

(Supreme  Court  of  Pennsylvania.    May  22, 

1912.) 

Wills  (|  729*)— Construction-^ Annuities. 

Where  a  will  directs  the  payment  to  one 
mo  of  testatrix,  out  of  the  net  income  of  the 
residue  of  the  estate,  of  $8,000  per  annum  for 
life,  and  to  a  second  son  the  same  sum  per  an- 
num if  the  Income  shall  be  sufficient  therefor, 
and  also  directs  that  in  any  event  the  first  son 
shall  receive  all  the  income  up  to  $8,000  per 
annum  before  the  second  shall  receive  any,  the 
first  son  is  entitled  to  be  paid  arrearages  on 
his  annuity  ont  of  subsequent  income  in  excess 
of  $8,000  per  annum  before  the  second  son  re- 
cdres  anything. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  ||  1781-1784;    Dec.  Dig.  |  729.*T 

2.  Wills  (|  729*)— Deficiency  in  Income— 

ARREARAGES. 

On  the  failure  of  income  from  which  an 
annuity  Is  to  be  paid  in  any  year  or  years,  the 
arrearages  are  to  be  paid  out  of  the  subsequent 
accumulations  unless  there  is  a  plain  intent  ex- 
pressed in  the  will  to  the  contrary. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  II  1781-1784;   Dec  Dig.  I  729.*] 

Appeal  from  Orphans'  Court;  Erie  County. 

In  the  matter  of  the  estate  of  Harriet  W. 
Reed,  deceased.  From  a  decree  dismissing 
exceptions  to  an  auditor's  report,  C.  M.  Reed 
appeals.    Affirmed. 

Argued  before  BROWN,  POTTER,  BLKIN, 
STEWART,  and  MOSOHZISKER,  JJ. 

Bosslter  ft  Thompson,  of  Brie,  for  appel- 
lant Frank  Gunnison,  Henry  B.  Fish,  W. 
Pitts  Gifford,  and  A  O.  Chapin,  all  of  Erie, 
for  appellees. 

STEWART,  J.  The  testatrix,  after  mak- 
ing several  bequests  not  here  involved,  gave 
the  entire  residue  of  her  estate  In  trust,  with 
the  following  direction  as  to  the  expenditure 
and  appropriation  of  the  income  derived 
therefrom.  "All  the  rest,  residue  and  re- 
mainder of  my  estate,  *  *  *  I  give,  de- 
vise and  bequeath  unto  my  executors  here- 
inafter named,  and  to  the  survivor  of  them, 
•  •  •  In  trust,  *  *  •  to  pay  over  and 
distribute  the  net  Income  of  all  the  rest, 
residue  and  remainder  of  my  estate,  real, 
personal  and  mixed,  as  follows,  to  wit:  To 
Pty  therefrom  to  my  son  Iioyd  G.  Reed,  the 
mm  of  eight  thousand  ($8,000.00)  dollars  per 
annum  for  and  during  the  term  of  his  natu- 
ral life,  and  if  said  Income  shall  be  sufficient 
therefor,  then  to  pay  therefrom  to  my  son 
Charles  Id".  Reed,  for  and  during  the  term  of 
hia  natural  life,  the  sum  of  eight  thousand 
46.000.00)    dollars  per  annum;    and  If  my 


said  net  Income  from  all  the  rest,  residue 
and  remainder  shall  exceed  the  sum  of  six- 
teen thousand  ($16,000.00)  dollars  per  year 
then  and  In  that  case  I  direct  that  the 
amount  of  Income  In  excess  of  said  sixteen 
thousand  ($16,000.00)  dollars  shall  be  divided 
equally  between  my  said  sons  Charles  M. 
Reed  and  Lloyd  G.  Reed,  during  their  natu- 
ral lives,  but  in  any  event  I  direct  that  my 
said  son  Lloyd  G.  Reed  shall  receive  all  the 
Income  accruing  from  all  the  rest  residue 
and  remainder  of  my  estate  until  he  shall 
have  received  the  sum  of  eight  thousand  ($8,- 
000.00)  dollars  per  annum,  before  the  said 
Charles  M.  Reed  shall  receive  any  part  there- 
of whatsoever.  From  and  after  the  death  of 
my  said  son  Lloyd  G.  Reed,  I  direct  the  In- 
come to  which  he  shall  be  entitled  under  this 
my  will  for  his  natural  life,  shall  be  paid  by 
my  said  executors  to  his  children  In  equal 
shares  until  such  time  as  the  youngest  of 
them  shall  have  reached  the  age  of  twenty- 
one  years,  then  m'y  said  executors  shall  then 
assign  and  convey  the  portion  of  my  estate 
to  which  the  said  Lloyd  G.  Reed  shall  be  en- 
titled to  the  use  for  his  natural  life,  to  his 
said  children  in  equal  shares  absolutely. 
From  and  after  the  death  of  my  son  Charles 
M.  Reed  I  direct  that  the  income  to  which  he 
shall  be  entitled  under  this  my  will  for  and 
during  his  natural  life,  to  the  extent  of  two 
thousand  ($2,000.00)  dollars  shall  be  paid  over 
by  my  said  trustees  equally  to  my  two  grand- 
sons, Harrison  Reed  and  Carl  M.  Reed,  for 
and  during  the  term  of  their  natural  lives, 
and  that  all  of  said  Income  to  which  the  said 
Charles  M.  Reed  shall  be  entitled  for  and 
during  his  life  time.  In  excess  of  said  two 
thousand  ($2,000.00)  dollars  shall  be  paid 
over  to  my  grandson  Carl  M.  Reed,  for  and 
during  his  natural  life." 

[1]  We  have  given  as  much  of  the  will  as 
la  necessary  for  an  understanding  of  the 
question  here  raised.  Testatrix  died  Decem- 
ber 3,  1901.  It  was  not  until  1907  that  the 
trust  estate  yielded  any  net  Income.  In 
1907  it  yielded  $1,000;    in  1908,  $5,500;  Jn 

1909,  $6,450;    thereafter  up  to  February  1, 

1910,  $900— aggregating  for  this  period  the 
sum  of  $13,850,  all  of  which  was  paid  to 
Lloyd  G.  Reed,  Charles  receiving  nothing. 
Lloyd  G.  Reed  died  April  4,  1910.  The  in- 
come accruing  since  his  death  has  not  only 
been  sufficient  for  the  payment  to  Lloyd  G.'s 
children  of  the  income  which  their  father 
would  have  received  had  he  lived,  but  there 
remains  a  surplus  of  $9,924.  The  proper  dis- 
tribution of  this  surplus  was  the  matter  in 
controversy  before  the  court  in  adjudication 
proceedings  on  the  sixth  account  of  the 
trustees  in  which  they  had  charged  them- 
selves with  it  The  entire  fund  was  awarded 
to  the  estate  of  Lloyd  G.  on  the  theory  that 
Lloyd  G.,  by  the  terms  of  the  will,  was  en- 
titled to  receive  $8,000  annually  out  of  the 
income,  and,  falling  to'  receive  this  in  any 
year  because  of  insufficiency  of  Income  dur- 
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lug  the  year,  he  was  entitled  to  recover  the 
difference  out  of  any  excess  of  income  be- 
yond his  $8,000  In  any  subsequent  year  or 
years.  During  the  period  between  his  moth- 
er's death  and  his  own  he  had  received  but 
$13,850.  Under  the  view  adopted  by  the  au- 
ditor and  the  court,  no  part  of  the  annual 
income  thereafter  accruing,  no  matter  how 
much  in  excess  of  $8,000  In  any  year,  could 
be  claimed  by  Charles  until  the  difference 
between  what  Lloyd  G.  had  received,  and 
what  he  would  have  received  had  the  income 
each  year  been  as  much  as  $8,000,  shall  have 
been  paid.  From  the  decree  of  the  court 
awarding  the  fund  to  Lloyd  G.'s  estate. 
Charles  has  taken  this  appeal. 
•  The  effect  of  the  decree,  If  permitted  to 
stand,  will  be  to  postpone  indefinitely  any 
participation  of  Charles  M.  in  the  income, 
and  it  may  defeat  his  participation  entirely. 
He  can  have  no  share  in  it  until  the  arrear- 
ages due  Lloyd  O.  have  been  paid  thereout 
When,  if  ever,  accumulations  of  Income  shall 
be  equal  to  this  charge  depends  on  the  pro- 
ductiveness of  the  estate — a  matter  about 
which  there  can  be  nothing  but  speculation. 
At  first  blush  this  would  seem  inequitable, 
and  the  mind  would  be  inclined  to  resist  a 
conclusion  that  would  work  such  results.  It 
is  to  be  remembered,  however,  that  we  are 
not  making  a  will  for  this '  testatrix,  but 
simply  ascertaining  from  the  will  she  has 
herself  made  what  her  intentions  were  in 
this  respect  It  may  be  inequitable;  but  If 
she  so  designed  it  it  Is  not  for  us  to  give 
any  different  effect  to  it  What  may  seem 
inequitable  to  one  unfamiliar  with  circum- 
stances or  conditions  In  which  testatrix  was 
placed  may  by  another,  with  fuller  knowl- 
edge of  the  facts,  be  clearly  revealed  as  not 
only  equitable,  but  generous,  toward  the  par- 
ty apparently  discriminated  against  It  is 
impossible  to  read  this  will  and  not  observe 
the  radical  distinction  in  the  character  of 
the  gift  to  Lloyd  G.  and  that  to  Charles  M. 
The  former  la  a  gift  absolute  of  the  entire 
annual  Income  of  the  estate  within  the  limit 
of  $8,000.  Whatever  Is  yielded  within  this 
limit  is  to  be  his  and  his  alone;  whereas 
Charles  M.  becomes  a  beneficiary  only  in 
the  event  that  there.  Is  an  excess  of  income 
above  $8,000  In  any  year,  and  then  he  shares 
such  excess  with  Lloyd  G.  A  definite  sum  of 
$8,000  a  year  is  given  to  Lloyd  G.,  and  to  the 
payment  of  this  annual  sum  the  testatrix 
subjects  not  only  all  income  for  the  current 
year,  but  having  in  contemplation  a  possible 
failure  in  some  particular  year  or  years,  she 
provides  as  follows:  "But  In  any  event  I 
direct  that  my  said  son  Lloyd  G.  Reed  shall 
receive  all  of  the  Income  accruing  from  all 
the  rest,  residue  and  remainder  of  my  es- 
tate until  he  shall  have  received  the  sum  of 
eight  thousand  dollars  per  annum."  It  will 
be  observed  that  what  it  here  subjected  Is 
not  simply  the  Income  for  the  particular 
year,  but  all  the  income  accruing  from  the 


estate  without  a  limitation  as  to  time  other 
than  that  which  makes  an  end  when  Lloyd 
shall  have  received  the  sum  of  $8,000  per  an- 
num. Never  during  any  one  year  of  his  life 
did  he  receive  as  much  as  $8,000.  Had  he 
received  it  one  year  and  not  In  others,  it 
could  not  be  said  that  he  was  receiving  $8,- 
000  per  annum.  That  could  be  said  only  in 
case  he  received  it  uniformly  as  the  years 
went  by,  and  when. testatrix  ordered  that  he 
should  receive  this  much  per  annum,  and 
directed  that  the  entire  income  should  be 
subjected  to  this  charge,  and  that  It  was  to 
be  paid  before  Charles  M.  was  to  receive  any- 
thing therefrom,  she  could  have  intended 
nothing  else  than  that  any  deficit  of  Income 
in  any  year  or  years  was  to  be  made'  good 
out  of  Income  of  succeeding  yea  is,  should 
there  be  excess  sufficient  for  it  or  pro  tanto. 

[J]  We  take  the  general  rule  to  be — it  is 
at  least  one  resting  on  our  own  and  other 
authorities  (Rudolph's  App.,  10  Pa.  31 ;  Stew- 
art v.  Chambers,  2  Sandf.  Ch.  [N.  Y.]  382)— 
that  where  the  income  out  of  which  an  an- 
nuity Is  to  be  paid  fails  in  any  year  or  years, 
the  arrearages  on  the  annuity  are  to  be 
paid  out  of  subsequent  accumulations,  unless 
there  is  a  plain  Intent  expressed  in  the  will 
to  the  contrary.  In  the  first  case  above 
cited,  the  trust  was  to  apply  to  rents  and 
profits  to  one  for  life,  and,  in  case  he  should 
leave  a  widow,  to  pay  the  widow  an  annuity 
of  $1,000  out  of  the  net  income  or  proceeds 
during  widowhood,  and  the  residue  of  the 
income  to  a  third  party.  The  first  taker 
died  leaving  a  widow.  The  clear  income 
during  certain  years  was  Insufficient  to  pay 
the  widow  her  annuity.  It  was  held  that 
the  widow  was  entitled  to  the  arrearages 
out  of  income  accruing  during  subsequent 
years. 

But  we  do  not  need  to  rest  the  case  on 
general  rule,  sufficient  as  It  would  be,  since 
clearly  no  contrary  Intent  can  be  gathered 
from  this  will.  It  speaks  for  Itself  In  an  un-  I 
equivocal  way,  and  a  purpose  to  secure  to 
Lloyd  G.  $8,000.  a  year  during  bis  natural  life 
by  subjecting  the  income  during  the  whole 
of  that  period  to  this  liability  is,  we  think, 
unmistakable. 

The  appeal  is  dismissed  and  the  decree  is 
affirmed. 


In  re  REED'S  ESTATE. 

Appeal  of  HEMPHILL. 

(Supreme  Court  of  Pennsylvania.    May  22. 
1912.) 

Executors  and  Administrators  ({  47*) — Ax- 
.   nuities— Assets  of  Estate. 

Where  a  will  directs  that,  out  of  the  nej 
income  of  the  residue  of  the  estate,  there  shnl 
be  paid  to  a  son  of  testatrix  $8,000  per  annul 
for  life,  and  after  his  death  the  annuity   is 
be  paid  to  his  children  in  equal  shares   for 
specified   period,  and   arrearages  of  income 
any  one  year  are  to  be  made  up  out  of  the  ii 
come  in  subsequent  years  in  excess  of  $8. 
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any  excess  after  the  son's  death  over  $8,000  per 
annum,  applicable  to  the  payment  of  arrearag- 
es, goes  to  the  son's  personal  representatives, 
and  not  to  his  children  to  whom  the  annuity 
aurrives. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators.  Cent  Dig.  I  296;  Dec. 
Dig.  f  47.*] 

Appeal  from  Orphans'  Court,  Erie  County. 

In  the  matter  of  the  estate  of  Harriet  W. 
Reed,  deceased.  From  a  decree  dismissing 
exceptions  to  the  report  of  an  auditor, 
Thomas  M.  Hemphill,  guardian  of  Aaron 
Manning  Reed,  appeals.    Affirmed. 

Argued  before  BROWN,  POTTER,  BLKIN, 
STEWART,  and  MOSCHZISKER,  JJ. 

J.  R.  Haughney  and  C.  F.  Haughney,  both 
of  Erie,  for  appellant.  Frank  Gunnison,  Hen- 
ry E.  Fish,  W.  Pitt  Gifford,  and  A  O.  Chapln, 
all  of  Erie,  for  appellees. 

STEWART,  J.  It  follows  from  what  we 
have  said  in  the  appeal  of  Charles  M.  Reed 
(No.  161)  85  Atl.  16,  January  term,  1912,  in 
the  same  estate,  that  the  right  in  Lloyd  O. 
Reed  to  $8,000  out  of  the  income  from  the 
trust  fund  was  a  vested  right  In  him.  The 
right  to  receive  arrearages  due  on  this  an- 
nuity was  no  less  vested.  This  right  passed 
upon  the  death  of  Lloyd  G.  to  his  personal 
representatives.  Now  that  the  Income  from 
the  trust  estate  has  proved  sufficient  to  pay 
the  arrearages  in  part,  the  fund  so  applicable 
must  be  distributed  to  them,  rather  than  to 
the  children  of  Lloyd  O.,  to  whom  the  an- 
nuity survives. 

There  was  no  error  in  the  court  so  order- 
ing. The  appeal  is  dismissed,  and  the  decree 
Is  affirmed. 


REED  et  al  v.  BROAD  TOP  LUMBER  CO 
(Supreme  Court  of  Pennsylvania,    May  22, 
1912.) 
Tbespass  ($  46*)— Actions— Evidence— Title 
of  Plaintitf. 

Where  plaintiffs  in  an  action  for  damages 
for  catting  timber  relied  on  a  deed  made  in 
1854  for  title  to  two  tracts,  and  the  title  to 
one  tract  failed  because  a  survey  made  in  1787 
on  which  the  title  was  based  was  void,  and 
the  deed  recited  that  the  title  of  the  grantors 
to  the  second  tract  was  based  on  a  certain  im- 
provement right,  but  plaintiffs  disclaimed  any 
right  to  recover  on  the  improvement  right, 
Maiming  title  to  the  second  tract  based  on  the 
survey  made  in  1806.  but  produced  no  evidence 
to  contradict  the  recital  in  the  deed,  they  fail- 
ed to  establish  title  and  cannot  recover  damag- 
es for  the  timber  eat 

(Ed.  Note.— For  other  cases,  see  Trespass, 
Cent.  Dig.  H  123-127;    Dec  Dig.  «  46.*] 

Appeal  from  Court  of  Common  Pleas,  Hunt- 
ingdon County. 

Trespass  by  William  W.  Reed  and  others 
against  the  Broad  Top  Lumber  Company 
for  damages  for  cutting  of  timber.  From  a 
lodgment  for  defendant  non  obstante  vere- 
dicto, plaintiffs  appeal.    Affirmed. 


At  the  trial  the  Jury  returned  a  verdict 
for  plaintiffs.  Subsequently  the  court  enter- 
ed judgment  for  defendant  n.  o.  v.;  Woods, 
P.  J.,  filing  the  following  opinion: 

"The  plaintiff  brought  this  action  of  tres- 
pass to  recover  damages  alleged  to  have  been 
sustained  by  reason  of  cutting  timber  from 
land  which  they  claim.  The  statement  as 
filed  relied  upon  what  was  called  during  the 
trial  the  Ben].  Penn  survey,  and  upon  what 
has  been  called  the  Arnold  Houpt  improve- 
ment, relying,  in  their  chain  of  title,  upon  a 
deed  of  Arnold  Houpt's  heirs  to  Mlckley  & 
Cresswell  dated  May  5,  1854,  In  Deed  Book 
M,  No.  2,  page  12.  The  case  was  submitted 
to  a  jury  who  found  for  the  plaintiffs,  and  is 
now  before  us  on  a  motion  for  judgment  non 
obstante  veredicto.  This  being  the  only  ques- 
tion for  our  determination,  we  are  confined 
to  v  the  facts  as  they  appear  In  the  evidence. 
Did  the  plaintiffs  show  such  a  title  as  would 
justify  a  verdict  in  their  favor?  During 
the  progress  of  the  trial  the  plaintiffs  amend- 
ed their  statement  so  as  to  conform,  as  they 
allege,  to  what  was  called  in  the  trial  the 
Benj.  Penn  survey.  The  defendants  claim- 
ed under  the  John  Musser  title;  but,  under 
the  motion  for  judgment  non  obstante  vere- 
dicto, the  defendant's  title  need  not  be  con- 
sidered, the  question  being  the  sufficiency  of 
the  plaintiffs'  claim  to  recover  under  the 
pleadings  and  evidence.  Does  the  Benj. 
Penn  survey  relied  upon  conform  to  the  deed 
of  Arnold  Houpt's  heirs  to  Mlckley  &  Cress- 
well?  If  It  does,  then  the  motion  for  judg- 
ment cannot  prevail.  If  it  does  not,  then 
our  only  conclusion  would  be  to  sustain  the 
motion.  During  the  trial  of  the  case  there 
appeared  two  surveys  under  the  name  of 
Benj.  Penn,  one  containing  107  acres  and  87 
perches  and  allowance,  and  the  other  con- 
taining 101  acres  and  142  perches  and  al- 
lowance. .  In  the  courso  of  the  trial  the 
plaintiffs  amended  their  statement  and  ab- 
stract, shifting  their  position  from  one  sur- 
vey to  the  other.  The  land  was  unimproved, 
and  while  the  plaintiffs'  claim  to  part  of 
the  land  rested  upon  a  so-called  improve- 
ment, and  designated  Arnold  Houpt's  im- 
provement, we  determined  that  under  the 
evidence,  which  does  not  meet  the  require- 
ments upon  which  to  sustain  a  recovery  by 
reason  of  possession,  there  could  be  no  re- 
covery on  that  branch  of  the  case,  and,  if  an 
action  could  be  sustained,  it  must  be  through 
their  paper  title.  In  the  statement  as  orig- 
inally filed,  the  plaintiffs  rested  their  claim 
on  what  was  called  at  the  trial  the  first 
Benj.  Penn,  as  described  and  referred  to 
in  the  deed  to  Mlckley  &  Cresswell;  the  re- 
cital in  said  deed  being:  'Containing  one 
hundred  and  seven  acres,  eighty-seven  per- 
ches, and  allowance  of  six  per  cent,  surveyed 
the  second  day  of  October,  1787,  in  pursu- 
ance of  a  warrant  to  Benjamin  Penn,  dated 
July  9,  1787.'    This  description  of  the  survey 
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and  warrant  does  not  tally  with  the  second 
Benj.  Penn  on  which  the  plaintiffs  rely,  as 
shown  by  their  amended  statement  In  said 
deed  both  the  description  by  courses  and 
distances  and  the  reference  to  the  date  of 
the  warrant  and  surrey  conform  to  the  first 
Ben].  Penn,  and  In  no  place,  either  In  the 
deed,  pleadings,  or  abstract  of  title,  is  there 
any  reliance  by  the  plaintiff  on  the  second 
Benj.  Penn.  In  short,  the  proof  as  produced 
by  the  plaintiffs  does  not  conform  to  the 
pleadings,  as  can  be  readily  seen  by  exam- 
ining the  statement  as  amended,  the  deed 
to  Mickley  &  Cresswell  and  the  two  Penn 
surveys.  Under  the  evidence  as  produced, 
the  plaintiffs  have  failed  to  show  title  to 
the  locus  In  quo,  and  under  this  Btate  of 
facts,  as  shown  by  the  evidence,  it  becomes 
our  duty  to  sustain  the  motion  for  judgment 
non  obstante  veredicto.  Our  answer,  there- 
fore, to  the  first  point  submitted  to  us  by 
the  defendant  and  reserved  by  us  is  answer- 
ed In  the  affirmative;  also  we  affirm  the 
fourth  point  which  we  reserved.  The  fifth 
and  sixth  of  defendant's  points  have  refer- 
ence to  the  defendant's  title,  and  under  the 
conclusion  reached  by  us  it  is  not  necessary 
to  determine  these. 

"And  now,  November  8,  1911,  upon  due 
consideration,  it  is  ordered  and  directed  that 
judgment  be  entered  In  favor  of  defendant 
non  obstante  veredicto.  The  motion  of  the 
plaintiffs  to  double  the  verdict  is  overruled 
and  refused,  to  which  decree  the  plaintiffs 
except  and  bill  sealed." 

Argued  before  FELL,  O.  J.,  and  MESTRE- 
ZAT,  ELKIN,  STEWART,  and  MOSCHZIS- 
KER.  JJ. 

Thos.  F.  Bailey,  H.  H.  Walte,  and  Chas. 
C.  Brewster,  all  of  Huntingdon,  for  appel- 
lants. A  L.  Cole,  of  Du  Bote,  and  John  D. 
Dorrls,  of  Huntingdon,  for  appellee. 

MESTREZAT,  J.  We  have  examined  this 
record  very  carefully  and  are  not  convinced 
that  the  court  below  erred  in  entering  judg- 
ment for  the  defendant  notwithstanding  the 
verdict  In  his  opinion  the  learned  judge  In- 
advertently says  that  the  plaintiffs,  in  amend- 
ing the  statement  shifted  their  position. 
What  he  intended  to  say  was  that  the  plain- 
tiffs' testimony  did  not  sustain  their  title 
as  set  forth  in  the  statement  and  abstract 
The  action  was  brought  under  the  act  of 
March  29,  1824  (P.  L  152)  4  Purdon's  Dig. 
(13th  Ed.)  p.  4756,  to  recover  damages  which 
the  plaintiffs  allege  they  sustained  by  reason 
of  the  defendant  having  cut  timber  upon  a 
certain  tract  of  land  in  Carbon  township, 
Huntingdon  county.  The  cutting  Is  admit- 
ted, but  the  defendant  denies  that  the  plain- 
tiffs are  the  owners  of  the  land.  The  state- 
ment describes  the  land  by  courses  and  dis- 
tances, and  concludes  by  stating  that  the 
tract  contains  "208  acres  and  37  perches  and 
allowance,  being  composed  in  part  of  a  sur- 
vey of  101  acres  and  142  perches  and  allow- 


ance, made  the  19th  day  of  April,  1805,  In 
the  name  of  Benjamin  Penn,  and  by  some  ad- 
ditional lands  cleared,  cultivated,  and  held 
under  an  Improvement  by  Arnold  Houpt" 
The  plaintiffs  in  their  abstract  of  title  set 
forth  a  deed  from  Arnold  Houpt's  heirs  to 
Mickley  ft  Cresswell,  dated  May  5,  1854, 
through  which  they  claim  and  on  which  they 
rely  to  sustain  their  title.  That  deed  par- 
ports  to  convey  two  tracts  of  land,  one  con- 
taining 107  acres  and  87  perches,  "surveyed 
the  2d  day  of  October,  1787,  in  pursuance 
of  a  warrant  to  Benjamin  Penn,  dated  July 
9,  1787";  and  the  other,  an  adjoining  tract 
containing  101  acres  and  142  perches  and 
allowance,  be  the  same  more  or  less,  "being 
the  tract  on  which  John  Houpt  party  here- 
to, lately  resided  as  tenant  at  will  of  the 
other  heirs  and  legal  representatives  oti 
Arnold  Houpt  deceased,  and  which  tract  was 
first  improved  by  the  said  Arnold  Houpt 
about  the  year  A  D.  1804,  and  by  Improve- 
ment been  ever  since  held  by  actual  resi- 
dent settlement  and  occupancy,  title  there- 
to having  been  completed." 

It  Is  conceded  that  the  survey  of  October 
2,  1787,  was  void  for  want  of  jurisdiction 
In  the  officer  making  tt,  and  therefore  the 
land  contained  In  that  survey  is  eliminated 
from  the  plaintiffs'  title.  The  plaintiffs  also 
now  disclaim  any  right  to  recover  on  a  title 
under  the  Houpt  Improvement  right  Their 
claim  is  confined  to  the  title  under  the  Ben- 
jamin Penn  warrant  and  the  survey  of  April 
19,  1805.  If  the  claim  is  under  the  survey 
made  in  1805,  as  set  forth  in  the  statement, 
the  plaintiffs  failed  to  sustain  their  title  by 
evidence  in  the  case.  As  we  have  already 
said,  they  rely  upon  the  Mickley  &  Cresswell 
deed.  They  have  been  compelled  to  abandon 
the  first  tract  conveyed  by  that  deed  and 
which  was  surveyed  on  the  2d  of  October, 
1787,  in  pursuance  of  the  warrant  of  July 
9,  1787.  The  second  tract  was  not  held,  so 
far  as  the  evidence  discloses,  upon  the  sur- 
vey made  In  1805  in  pursuance  of  the  war- 
rant of  July  9,  1787,  but  was  held  under  the 
Houpt  Improvement  right  This  is  clearly 
and  distinctly  disclosed  by  the  quotation 
from  the  deed  which  we  have  made.  There 
is  nothing  in  that  deed  to  indicate,  as  set 
forth  in  the  plaintiffs'  statement  that  the 
101-acre  tract  was  included  In  the  survey 
made  on  April  19,  1805,  under  the  Benjamin 
Penn  warrant  On  the  contrary,  the  deed 
itself  avers  that  the  101-acre  tract  conveyed 
by  It  was  held  under  the  Houpt  improve- 
ment The  plaintiffs  have  therefore  failed 
to  show  title  to  the  land  on  which  the  tim- 
ber was  cut  and  it  follows  that  they  can- 
not recover  In  this  action. 

We  have  examined  the  testimony  in  this 
case,  and  entirely  agree  with  the  learned 
court  below  that  It  was  not  sufficient  to  Jus- 
tify the  Jury  in  finding  that  Houpt  had  the 
survey  of  1805  made  under  the  Benjamin 
Penn  warrant  or  that  the  land  on  which 
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the  cutting  was  done  Is  held  by  the  plain- 
tiffs under  that  official  survey.  A  discussion 
of  the  evidence  bearing  on  the  question  is 
regarded  as  unnecessary.  In  the  view  we 
take  of  the  case,  the  sufficiency  of  the  de- 
fendant's title  becomes  Immaterial,  as  the 
plaintiffs,  not  having  a  title  to  the  premises, 
cannot  complain  of  the  alleged  trespass. 
The  question  of  the  right  of  the  plaintiffs 
to  recover  double  damages,  raised  by  the 
third  assignment,  becomes  unimportant  and 
need  not  be  considered. 

We  are  of  the  opinion  that  the  learned 
court  below  committed  no  error  in  entering 
Judgment  for  the  defendant. 

The  Judgment  Is  affirmed. 


VETTEB  v.  CITY  OF  MEADVILLE. 

(Supreme  Court  of  Pennsylvania.     May  22, 
1912.) 

1  Assignments  (|  58*)  —  Partial  Assign- 
ment or  Debt — Validity. 

A  suit  cannot  be  maintained  on  a  partial 

aasignment  of  a  debt  unless  the  debtor  assented 

to  the  assignment 
[Ed.  Note. — For  other  cases,  see  Assignments, 

Cent  Dig.  iJ  121-123;   Dec.  Dig."  8  6a*] 

2.  Municipal    Cobpobations    (|    1003*)   — 
Claim  Against  Citt  —  Pabtial  Assign- 
ment. 
An  assignment  by  a  city  contractor  of  a 

portion  of  his  claim  against  the  city,  with  the 

assent  of  the  city  treasurer,  cannot  be  enforced 

unless   plaintiff   shows   authority   of   the   city 

treasurer  to  assent 
[Ed.  Note.— For  other  cases,   see  Municipal 

Corporations,  Cent  Dig.  §  2176;    Dec.  Dig.  | 

Appeal  from  Court  of  Common  Pleas, 
Crawford  County. 

Action  by  George  J.  Vetter,  for  use  of  the 
Pittsburgh-Buffalo  Company,  against  the  City 
of  Meadvllle.  From  a  judgment  sustaining 
demurrer  to  statement  of  claim,  plaintiff  ap- 
peals.   Affirmed. 

Plaintiffs  statement,  briefly  summarized, 
set  forth  that  George  J.  Vetter,  the  legal 
plaintiff,  on  or  about  the  13th  day  of  May, 
1807,  was  awarded  the  contract  by  the  de- 
fendant to  grade,  curb,  and  pave  a  certain 
street  in  the  city  of  Meadvllle,  using  Pitts- 
burgh-Buffalo block  paving  brick.  When  the 
<ne  plaintiff  was  notified  by  the  legal  plain- 
tiff that  he  had  secured  Bald  contract,  it  re- 
fused to  furnish  the  brick  to  him  until  about 
the  2d  day  of  May,  1907,  when  he  signed  an 
order,  authorizing  the  city  treasurer  of 
Meadvllle  to  pay  to  It  (the  use  plaintiff) 
moneys  becoming  due  on  account  of  said 
brick  to  be  furnished  and  used.'  That  said 
order  was  accepted  by  said  city  treasurer, 
tod  thereafter  the  use  plaintiff  furnished  to 
the  legal  plaintiff  the  brick  required  under 
said  contract  to  the  amount  of  $10,000  or 
upwards.  That  the  brick  so  furnished  were 
used  in  the  completion  of  said  contract; 
that  the  contract  was  completed  on  or  about 


the  7th  day  of  January,  1908;  that  the  fi- 
nal estimate  of  the  engineer,  snowing  a  bal- 
ance due  the  contractor  of  $6,781.86,  under 
date  of  January  8,  1908,  was  approved  by 
the  select  and  common  councils  of  said  city 
on  the  same  date;  that  on  the  15th  day  of 
January,  1908,  the  use  plaintiff  gave  to  the 
select  and  common  councils  of  the  city  of 
Meadvllle  notice  of  the  aforesaid  order,  di- 
rected to  its  city  treasurer,  and  duly  accept- 
ed by  him. 

The  said  order  and  acceptance  are  as  fol- 
lows: 

"Meadvllle,  Pa.,  May  2,  1907. 

"The  City  of  Meadvllle,  Meadvllle,  Pa.: 
You  are  hereby  authorized  and  directed  to 
retain  from  money  due  or  to  become  due  me 
under  my  contract  with  the  city  of  Meadvllle, 
Pa.,  dated  March  27,  1907,  for  the  grading, 
curbing  and  paving  of  Park  avenue  from 
Chestnut  street  south  to  the  city  limits,  and 
pay  to  the  order  of  the  Pittsburgh  &  Buffa- 
lo Coal  Company  eighty-five  per  cent  of  the 
amount  due  them,  as  shown  by  their  state- 
ments of  account  rendered  for  Pittsburgh  & 
Buffalo  repressed  block  furnished  on  my  or- 
der, for  paving  Park  avenue,  as  above  de- 
scribed. The  balance  to  be  paid  when  work 
Is  completed  and  final  estimate  Is  made  by 
the  city  engineer,  and  this  shall  be  your  full 
and  complete  authority  for  such  payments. 

"[Signed]    George  J.  Vetter,  Contractor. 

"I  hereby  accept  the  above  as  authority  for 
retaining  sufficient  funds  and  paying  sameto 
the  Pittsburgh  &  Buffalo  Coal  Company. 
"Charles  Schmidt,  City  Treasurer." 

Plaintiff's  statement  also  averred  that 
statements  had  been  rendered  from  time  to 
time  and  payments  made  on  account  of  its 
bill  for  said  brick  so  furnished  until  its  claim 
had  been  reduced  to  a  balance  of  $6,172.45, 
which  had  been  duly  demanded  from  the  de- 
fendant company  and  payment  refused. 

To  this  statement  of  claim  and  demand  the 
defendant  demurred,  assigning  Inter  alia,  the 
following  reason:  "(1)  It  is  not  shown  In  the 
statement  of  claim  that  the  defendant, 
through  Charles  H.  Schmidt,  or  through  any 
person  legally  authorized  or  having  the  power 
so  to  do,  ever  undertook,  agreed,  or  promised 
to  pay  the  claim  which  plaintiff  sets  forth 
in  his  statement  of  claim." 

Argued  before  BBOWN,  POTTER,  BL- 
KIN,  STEWABT,  and  MOSCHZISKER,  JJ. 

W.  A.  Stone,  of  Pittsburg,  and  A.  L.  Bates 
and  B.  B.  Pickett,  both  of  Meadvllle,  for  ap- 
pellant James  P.  Colter  and  Frank  J.  Thom- 
as, both  of  Meadvllle,  for  appellee. 

STEWABT,  J.  The  plaintiff's  statement 
of  claim  discloses  no  cause  of  action;  it  is 
lacking  in  an  essential  feature.  The  suit  was 
brought  for  and  on  behalf  of  the  use  plain- 
tiff to  recover  from  the  city  of  Meadvllle  a 
portion  of  the  contract  price  for  which  the 
legal   plaintiff,    Vetter,  had  undertaken   to 
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grade,  curb,  and  pave  a  portion  of  a  certain 
street  in  the  city,  and  which  amount  It  was 
averred  Tetter  had  assigned  to  the  use  plain- 
tiff. 

[1]  The  assignment  declared  on,  it  will  be 
observed,  was  but  a  partial  one.  The  right  of 
recovery,  therefore,  other  tilings  being  suf- 
ficient, depended  on  whether  the  city  of 
Meadvllle  had  assented  to  it  Jermyn  v. 
Moffltt,  75  Pa.  399;  Philadelphia's  Appeals, 
86  Pa.  179;  Geist's  Appeal,  104  Pa.  851.  Tbe 
averment  is  that  "on  or  about  May  2,  1907, 
George  J.  Vetter  made  and  signed  an  order  up- 
on the  city  of  Meadvllle,  or  its  city  treasurer, 
Charles  H.  Schmidt,  authorizing  and  direct- 
ing him  to  retain  money  due  said  contractor, 
and  pay  the  same  to  the  Pittsburgh-Buffalo 
Company  85  per  cent  as. shown  by  its  state- 
ment of  account  rendered;  •  •  •  .that  tbe 
said  city  treasurer  accepted  said  order  and 
agreed  to  retain  the  said  money  and  pay  the 
same  to  the  said  use  plaintiff,  the  Pittsburgh- 
Buffalo  Company  as  shown  by  the  assign- 
ment order,  or  acceptance,  copy  of  which 
assignment  order,  and  acceptance  Is  hereto 
attached." 

[2]  The  assignment — more  properly  speak- 
ing the  order — signed  by  Vetter  was  directed 
to  the  city  treasurer,  and  it  simply  authoriz- 
ed and  directed  him  to  retain  from  money 
due  or  to  become  due  under  his  contract  and 
pay  same  to  the  order  of  the  Pittsburgh-Buf- 
falo Company  as  set  out  In  the  averment  for 
repressed '  block  furnished  on  Vetter's  order. 
The  entry  on  the  order  by  tbe  city  treasurer 
was  as  follows:  "I  hereby  accept  the  above 
as  authority  for  retaining  sufficient  funds  and 
paying  the  same  to  Pittsburgh  &  Buffalo 
Coal  Company" — signed,  "Charles  H.  Schmidt 
city  treasurer."  Whether  this  acceptance 
constituted  a  contract  giving  rise  to  duties 
and  obligations  we  shall  not  discuss;  for, 
assuming  that  It  was  such  contract  it  cer- 
tainly could  give  rise  to  no  duty  or  obliga- 
tion upon  the  defendant  municipality,  except 
as  it  was  shown  that  the  city  treasurer  had 
authority  to  act  for  the  municipality  In  mak- 
ing the  contract  There  was  no  averment 
that  he  had  other  authority  than  that  Im- 
plied from  his  office.  Certainly  something 
more  was  required,  for  the  powers  and  func- 
tions of  that  official,  defined  by  act  of  as- 
sembly, are  limited  to  the  receiving  moneys 
payable  to  the  city  and  paying  all  warrants 
duly  countersigned  by  the  controller.  The 
exercise  of  any  authority  other  than  this, 
except  as  specially  authorized,  would  be  pure 
assumption  on  his  part  from  which  could 
arise  no  liability  on  the  part  of  the  city. 
In  the  case  of  First  National  Bank  v.  New- 
castle, 224  Pa.  285,  73  Atl.  331,  132  Am.  St 
Rep.  779,  where  the  act  of  a  city  treasurer 
was  the  basis  of  a  suit  we  said:  "The  duties 
of  B.  as  city  treasurer  were  limited  to  re- 
ceiving the  moneys  of  the  city  and  paying 
them  out  on  warrant    He  had  no  authority 


by"  virtue  of  his  office  to  do  anything  else  for 
it  or  in  Its  name,  and  was  powerless  to  make 
any  promise  on  Its  behalf.  An  obligation 
signed  by  him  as  city  treasurer  could  no  more 
commit  the  city  to  its  discharge  than  If  sign- 
ed by  himself  as  an  Individual"  The  state- 
ment here  avers  that  the  use  plaintiff  noti- 
fied the  city  council  of  Meadvllle  and  tbe 
mayor  of  "this  order  and  assignment  and  Its 
acceptance  by  tbe  city  treasurer,  and  his 
agreement  to  retain  the  money  mentioned 
and  pay  it  over  to  the  Pittsburgh-Buffalo 
Company."  But  this  of  Itself  would  not 
fasten  liability  on  the  city.  Had  It  been  an 
assignment  of  the  entire  sum  due  In  the  con- 
tract notice  to  the  city  under  the  authority 
of  Philadelphia  v.  Lockhardt  73  Pa.  211, 
would  have  been  sufficient  to  charge  the  city 
therewith;  but  where  the  assignment  is  only 
of  a  part  of  the  fund,  more  than  notice  Is 
required.  The  assent  of  the  city  must  be 
averred  and  shown. 

The  statement  of  claim  lacking  any  aver- 
ment of  assent  and  the  acceptance  by  the 
treasurer  being  Insufficient  to  Impose  liabili- 
ty on  the  city,  the  demurrer  was  properly 
sustained. 

The  assignments  of  error  are  overruled, 
and  the  judgment  affirmed. 


PITTSBURGH-BUFFALO  CO.  v.  SCHMIDT 

et  al. 

(Supreme  Court  of  Pennsylvania.    May  22, 
1912.) 

1.  muhcipal  corporations  (|  173*)— glaiks 
Against  City — Partial  Assionhknt— Lia- 
bility or  City  Treasurer. 

Neither  a  city  treasurer  nor  his  sureties 
are  liable  to  an  assignee  of  a  part  of  a  city 
contractor's  claim  because  he  assented  to  the 
assignment  for  the  city  without  authority. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  ||  399-409 ;  Dec.  Dig. 
S  173.»] 

2.  Municipal  Corporations  (|  173*)  —  Citt 
Treasures — Liability  or  Surety. 

The  bond  of  a  city  treasurer  imposes  no 
liability  on  his  surety  for  acts  not  done  in  con- 
nection with  his  official  duty. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §§  399-409 ;  Dec.  Di* 
|  173.*] 

3.  Municipal  Corporations  (|  173*)  —  Con- 
tracts—Personal  Liability  or  Officers. 

Where  a  man  deals  with  a  municipal  offi- 
cer, and  the  officer  simply  proposes  to  bind  the 
city,  but  the  contract  is  ultra  vires,  the  officer 
is  not  personally  liable. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  399-409 ;  Dec.  Dig. 
i  173.*] 

Appeal  from  Court  of  Common  Pleas,  Craw- 
ford County. 

Action  by  tbe  Pittsburgh-Buffalo  Com- 
pany against  Charles  H.  Schmidt  and  the 
United  States  Fidelity  &  Guaranty  Com- 
pany. Judgment  for  defendants  on  demur- 
rer to  statement  and  plaintiff  appeals.  Af- 
firmed. 
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Argued  before  BROWN,  POTTER,  EL- 
KIN,  STEWART,  and  MOSCHZISKER,  JJ. 

W.  A.  Stone,  of  Pittsburg,  and  Arthur  L. 
Bates  and  B.  B.  Pickett,  both,  of  Meadvllle, 
for  appellant  Frank  J.  Thomas,  Manley  O. 
Brown,  and  Fred  a  Klebort,  all  of  Mead- 
vllle, for  appellees. 

STEWART,  f.  In  this  action  the  effort 
was  to  charge  the  defendant,  Charles  H. 
Schmidt,  with  personal  liability  for  his  fail- 
ore  as  treasurer  of  the  city  of  Meadvllle  to 
retain  out  of  the  money  due  from  the  city 
to  George  J.  Vetter,  on  the  tatter's  contract, 
the  amount  Vetter  had  assigned  thereout  to 
this  plaintiff.  The  action  was  against  the 
bonding  company  that  had  become  surety 
for  Schmidt  as  treasurer  to  the  city  as  well. 
The  facts  appear  In  the  case  of  Vetter,  to 
Use,  v.  City  of  Meadvllle  (No.  128)  86  Atl. 
19,  January  term,  1912,  just  decided,  and 
they  need  not  be  repeated  here. 

[1]  The  appeal  is  from  a  Judgment  sus- 
taining a  demurrer  to  plaintiff's  statement. 
In  the  case  referred  to,  we  held  that,  in  ac- 
cepting the  order  or  assignment  as  authority 
for  retaining  so  much  of  the  money  as  might 
become  due  to  Vetter  on  his  contract,  and 
paying  it  to  the  plaintiff,  the  defendant, 
Schmidt  was  acting  outside  his  duty,  and 
that  therefore  his  act  imposed  no  liability 
on  the  city.  The  obligation  of  this  bond  was 
that  Schmidt  would  well,  faithfully,  and 
truly  discharge  his  official  duties  as  treas- 
urer. 

[2]  Such  an  obligation  Imposes  no  liability 
for  acts  not  done  as  part  of  or  In  connection 
with  official  duty.  It  sometimes  becomes  a 
question  whether  the  act  complained  of  is  a 
duty  appurtenant  to  the  office  when,  as  was 
the  case  of  McCaraher  v.  Commonwealth,  5 
Watts  &  S.  21,  89  Am.  Dec.  506,  the  charac- 
ter and  bounds  of  the  officer's  duty  are  left 
to  be  determined  by  the  nature  of  the  office, 
the  general  principles  of  convenience,  policy, 
and  public  security,  by  usage,  and  by  such 
matters  of  express  legislation  as  may  be 
connected  with  the  subject;  but  where,  as 
in  this  case,  the  duties  of  the  office  are  ex- 
pressly denned  by  law,  all  such  questions 
are  avoided.  Having  decided  that  the  act 
of  Schmidt  on  which  plaintiff  rests  its  pres- 
ent action  was  not  within  the  scope  of  his 
official  duty,  it  follows  that  no  cause  of  ac- 
tion was  shown  against  the  surety,  the  Unit- 
ed States  Fidelity  &  Guaranty  Company,  one 
of  the  defendants. 

[3]  There  is  like  insufficiency  in  the  state- 
ment of  cause  of  action  against  Schmidt, 
the  other  defendant.  The  plaintiff  must  be 
held  to  knowledge  of  the  fact  that,  in  ac- 
cepting the  order  from  Vetter,  Schmidt  was 
acting  without  authority.  "When  a  man 
deals  with  a  corporation  officer,  and  no  rep- 
resentations are  made  by  the  latter,  and  he 
simply  proposes  to  bind  the  corporation,  but 


as  matter  of  fact  the  corporation  is  not 
bound  because  the  contract  is  ultra  vires,  the 
officer  Is  under  no  liability."  This  was  said 
by  Mr.  Justice  Brewer  in  Holt  v.  Winneld 
Bank  (O.  C.)  25  Fed.  812.  The  principle  here 
asserted  cannot  be  disputed. 

The  assignments  are  accordingly  overrul- 
ed, and  the  Judgment  Is  affirmed. 


LEPSCH  v.  BARRETT. 

(Supreme  Court  of  Pennsylvania.     May  22, 
1912.) 

Execution  (J  18*)— Persons  Subject— Fobm 

or  Judgment. 

Where  a  New  York  joint-stock  association 
is  sued  under  its  association  name,  and,  after 
verdict  for  plaintiff,  the  name  of  defendant  is 
amended  to  make  it  that  of  an  individual  as 
president  of  the  association,  to  comply  with  the 
New  York  law,  and  thereafter  on  the  second 
trial  a  verdict  and  judgment  is  again  rendered 
for  plaintiff,  execution  may  properly  be  issued 
against  the  property  of  the  association. 

[Ed.  Note. — For  other  cases,  sea  Execution, 
Cent  Dig.  Si  44,  45 ;  Dec  Dig.  f  18.*] 

Appeal  from  Court  of  Common  Pleas,  Elk 
County. 

Action  by  J.  H.  Lepscb  against  William 
M.  Barrett,  president  of  the  Adams  Express 
Company.  From  an  order  discharging  rule 
to  vacate  judgment  and  stay  writ  of  fl.  fa.,  de- 
fendant appeals.   Dismissed. 

Argued  before  BROWN,  POTTER,  BLKIN, 
STEWART,  and  MOSCHZISKER,  J  J. 

A.  L.  Cole,  of  Du  Bois,  T.  De  Witt  Cuyler, 
of  Philadelphia,  John  G.  Whltmore,  of  Rldg- 
way,  and  John  Lewis  Evans,  of  Philadelphia, 
for  appellant  Fred  H.  Ely,  of  Ridgway,  and 
D.  J.  Driscoll,  of  St  Marys,  for  appellee. 

MOSCHZISKER,  J.  The  plaintiff  deliver- 
ed diamonds  to  the  defendant  company  for 
transportation  from  Ridgway  to  Philadelphia, 
and  they  were  lost  or  stolen  In  transit  An 
action  In  assumpsit  was  brought  against  the 
defendant  describing  it  as  Adams  Express 
Company,  and  service  was  had  on  its  local 
agent  at  Ridgway,  to  whom  the  diamonds 
had  been  delivered.  The  defendant  entered 
a  general  appearance,  and  filed  an  affidavit  of 
defense.  The  case  was  tried  and  defended 
on  Its  merits,  and  a  verdict  was  rendered  In 
favor  of  the  plaintiff  for  the  value  of  the 
diamonds.  Subsequently  on  application  of 
the  defendant  the  court  granted  a  new  trial. 
Pending  the  motion  for  a  new  trial,  an 
amendment  to  the  defendant's  name  was 
granted  so  that  it  was  made  to  read,  "Wil- 
liam M.  Barrett  President  of  Adams  Express 
Company."  The  petition  for  the  amendment 
averred  "that  the  Adams  Express  Company 
•  *  *  is  a  Joint-stock  association  organ- 
ized and  existing  under  the  laws  of  the  state 
of  New  York ;  *  *  *  that  under  the  laws 
of  the  said  state  of  New  York  a  suit  may 
be  maintained  against  the  president    •    •    • 
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of  such  association;  •  •  •  that  William 
M.  Barrett,  of  the  city  of  New  York,  Is  pres- 
ident of  the  Adams  Express  Company,  de- 
fendant above  named."  This  petition  was 
sworn  to  and  duly  served.  On  the  second 
trial  counsel  for  the  defendant  withdrew 
from  the  case,  stating:  "We  do  not  repre- 
sent Mr.  Barrett,  president  of  the  Adams 
Express  Company,  at  all  In  this  case,  and 
we  withdraw  from  any  further  participation 
in  the  case  as  the  record  now  stands."  A 
second  verdict  was  rendered  for  the  amount 
of  the  plaintiff's  claim.  After  the  entry  of 
judgment,  execution  was  Issued  and  the  prop- 
erty of  the  Adams  Express  Company  in.  Elk 
county,  Pa.,  was  levied  upon.  Thereupon  the 
express  company  served  notice  upon  the  sher- 
iff of  Elk  county  that  the  property  levied 
upon  belonged  to  it  and  not  to  William  M. 
Barrett,  president  of  Adams  Express  Com- 
pany. The  sheriff  asked  for  an  interpleader 
and  William  M.  Barrett  petitioned  the  court 
to  vacate  the  judgment  as  to  him.  After 
hearing,  both  applications  were  refused. 

In  disposing  of  these  matters  the  court 
below  filed  an  opinion.  In  which  it,  Inter  alia, 
said:  "The  Adams  Express  Company  Is  a 
joint-stock  association  organized  under  the 
laws  of  the  state  of  New  York.  Such  an 
association  organized  under  our  law  could  be 
sued  by  its  corporate  title  and  the  Adams 
Express  Company  has  always  been  sued  by 
that  title  In  this  state.  *  *  *  The  joint- 
stock  association  law  of  the  state  of  New 
York  (3  Con.  Laws  of  New  York,  1909,  p. 
1874,  c  84,  |  4)  provides  that  such  associa- 
tion shall  file  yearly  with  the  Secretary  of 
State  a  certificate  stating  the  names  and 
places  of  residence  of  its  officers,  but  there 
is  no  provision  requiring  the  names  of  its 
stockholders  to  be  filed.  Our  own  laws  pro- 
vide that  all  foreign  joint-stock  associations 
shall  file  annually  with  the  Auditor  General 
a  statement  giving  the  name  and  address  of 
its  president  and  treasurer  only.  See  Act 
May  8,  1901,  8  2  (P.  L.  160).  There  is  no 
means,  therefore,  of  knowing  who  are  the 
individual  stockholders  of  the  Adams  Express 
Company,  and  we  doubt  if  any  one  does  know, 
aside  from  its  own  officers.  Under  these  cir- 
cumstances we  are  satisfied  that  the  title 
'Adams  Express  Company'  was  a  sufficient 
designation  of  the  defendant  company,  and 
that  there  existed  no  necessity  for  amend- 
ment. Under  the  New  York  Code  of  Civil 
Procedure,  however,  it  is  provided  in  chapter 
15,  tit  5,  art  1,  |  1919,  that  in  any  case 
against  such  an  association,  in  which  the 
plaintiff  might  maintain  an  action  against 
all  the  members  of  the  association  jointly 
or  In  common,  an  action  may  be  maintained 
against  the  president  or  treasurer  of  each 
association,  and  section  1921  provides  that 
in  such  case  a  judgment  against  an  officer 
does  not  authorise  either  his  arrest  or  an 
execution  against  his  property,  but  only 
against  the  properly  of  the  association.    It 


was  for  this  reason  that  the  amendment  In 
the  name  of  the  defendant  in  this  case  was 
made.  *  •  *  It  is  not  denied  that  the 
goods  levied  upon  were  the  goods  of  the 
Adams  Express  Company.  The  shipment  In 
suit  was  made  by  the  Adams  Express  Com- 
pany, the  goods  were '  lost  by  it  suit  was 
brought  against  it  and  service  was  made 
upon  its  authorized  agent  William  M.  Bar- 
rett president  of  the  Adams  Express  Com- 
pany, was  not  sued  in  his  individual  capacity 
as  president  of  this  company.  The  amend- 
ment complained  of  works  no  change  In  the 
actual  parties,  but  only  a  change  In  their 
corporate  designation.  •  •  •  yfa  are  of 
the  opinion  that  for  the  purposes  of  this 
suit  the  agents  of  the  'Adams  Express  Com- 
pany' were  also  the  agents  of  'William  M. 
Barrett  president  of  the  Adams  Express 
Company.'  He  is  not  hurt  by  these  proceed- 
ings, as  no  property  of  his  Is  or  can  be  lev- 
led  upon  by  virtue  of  this  execution.  The 
company  that  did  the  damage  and  against 
whom  judgment  is  rendered  is  the  company 
whose  goods  are  to  be  sold,  and  this  meets 
the  demand  of  both  law  and  equity.  •  •  • 
We  consider  it  Immaterial  whether  the  title 
of  the  defendant  in  this  suit  is  the  'Adams 
Express  Company'  or  'William  M.  Barrett 
president  of  the  Adams  Express  Company.' 
The  result  is  the  same,  but  if  it  would  make 
any  difference,  we  would  permit  the  plaintiff 
now  to  amend,  either  by  withdrawing  his 
former  amendment  or  by  such  other  amend- 
ment as  may  be  necessary,  for  whatever  the 
proper  title  of  the  defendant  in  this  case  may 
be  service  has  been  regularly  made  on  the 
authorized  agent  of  such  defendant  •  •  • 
Under  the  facts  and  circumstances  of  this 
case,  we  are  satisfied  that  the  claim  Is  mala 
fides  and  collusive,  and,  as  there  are  no  facts 
in  dispute,  It  would  be  idle  to  grant  an  issue. 
There  is  no  dispute  here  between  rival  claim- 
ants. All  parties  admit  that  the  goods  lev- 
ied upon  are  the  goods  of  the  Adams  Ex- 
press Company.  The  claim  Is  that  these 
goods  are  subject  to  execution  under  this 
judgment  and,  as  we  concur  in  this  view, 
we  regard  these  proceedings  as  frivolous." 

We  agree  with  the  learned  court  below 
that  there  is  no  merit  in  the  contention  of 
the  appellant  and  upon  the  record  as  pre- 
sented we  are  not  convinced  of  any  reversi- 
ble error-  The  petition  of  the  plaintiff  to 
amend  the  name  of  the  defendant  expressly 
averred  the  status  of  the  Adams  Express 
Company  as  a  New  York  joint-stock  associa- 
tion; that  Barrett  was  its  president  and 
that  under  the  laws  of  New  York,  actions 
were  to  be  brought  in  the  name  of  and 
against  the  president  or  treasurer  of  such 
an  association;  and  upon  the  trial  of  the 
case  the  laws  of  New  York  were  proved.  It 
clearly  appears  from  this  petition  that  the 
purpose  was  not  to  sue  Barrett  personally 
but  simply  to  name  properly  the  defendant 
express  company.     While  under  our  laws 
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Joint-stock  associations  may  "be  sued  In  their 
association  name"  (Act  May  1,  1876,  {  3  [P. 
L.  89]),  and  service  may  be  made  on  an 
agent  (Act  June  10,  1881,  J  1  (P.  L.  115]), 
which  was  the  course  pursued  In  this  case, 
yet,  since  the  amendment  simply  designated 
the  defendant  for  the  purpose  of  the  suit  as 
provided  In  the  law  of  the  state  of  its  origin, 
we  fail  to  see  what  harm  was  done  to  either 
the  Adams  Express  Company  or  Barrett,  its 
president. 

In  Dinsmore,  President  of  Adams  Express 
Co.,  T.  Phila.  &  Reading  R  R  Co.,  2  Wkly. 
Notes  Cas.  275,  this  very  defendant  brought 
an  action  in  the  United  States  Circuit  Court 
for  the  Eastern  District  of  Pennsylvania, 
wherein,  for  the  purposes  of  the  suit,  it  des- 
ignated itself  in  the  manner  pursued  by 
the  plaintiff  in  the  present  case;  and  in 
Edgeworth  v.  Wood,  58  N.  J.  Law,  463,  33 
Ati.  940,  the  Supreme  Court  of  New  Jersey 
held  that  an  action  might  be  maintained  in 
New  Jersey  against  the  United  States  Ex- 
press Company,  a  joint-stock  association 
formed  under  the  laws  of  New  York,  in  the 
manner  prescribed  by  the  laws  of  the  latter 
state,  viz.,  in  the  name  of  its  treasurer.  Mc- 
Donnell v.  Apollo  Savings  Bank,  146  Pa.  79, 
23  Atl.  347,  cited  by  the  appellant,  is  readily 
distinguishable  from  the  present  case ;  there 
the  action  was  brought  against  "the  Apol- 
lo Savings  Bank,  a  corporation,"  etc  An 
amendment  was  allowed  striking  out  that 
part  of  the  title  which  alleged  the  defend- 
ant to  be  a  corporation,  and  there  was  noth- 
ing upon  the  record  to  show  In  what  capac- 
ity the  bank  was  sued;  whereas  in  the  case 
at  bar  the  petition  to  amend  plainly  sets 
forth  the  fact  that  the  Adams  Express  Com- 
pany is  a  Joint-stock  association  organized 
and  existing  under  the  laws  of  the  state  of 
New  York. 

Despite  the  fact  that  counsel  for  the  de- 
fendant refused  to  participate  in  the  trial, 
the  cause  seems  to  have  been  fairly  and 
properly  presented  to  the  Jury.  The  assign- 
ments of  error  are  overruled,  and  the  appeal 
Is  dismissed,  at  the  cost  of  the  appellant 


HADDOCK  v.  PLYMOUTH  COAL  CO. 

(Supreme  Court  of  Pennsylvania.     July  2, 
1912.) 

1.  Receivers  (i  196*)— Compensation— Con- 
tract fob  Sebvicks. 

Where  an  alleged  agreement  for  the  com- 
pensation of  a  receiver  was  either  never  con- 
summated or  was  subsequently  waived,  it  was 
proper  for  the  court  to  allow  reasonable  com- 
pensation for  the  services  notwithstanding  the 
agreement. 

[Ed.  Note.— For  other  cases,  see  Receivers; 
Cent  Dig.  $1  887,  389-891;  Dec.  Dig.  §  196.*] 

2.  rscetvebs  (j  101*)  —  monetb  —  deposit  — 
Interest. 

That  a  trust  company,  acting  aa  receiver, 
deposited  its  funds  In  its  own  bank  subject  to 
check,  did  not  justify  a  surcharge  of  the  re- 


ceiver's account  for  Interest  where  the  depos- 
it was  made  in  good  faith  with  knowledge  of 
the  debtor  and  creditors;  any  duties  accruing 
to  the  receiver  In  the  premises  being  considered 
in  making  claims  for  compensation. 

[Ed.  Note.— For  other  cases,  see  Receivers, 
Cent  Dig.  1 189;   Dec.  Dig.  |  lOL*] 

3.  Appeal  and  Erbob  (§  589*)— Scope  of  Re- 
view —  Questions  Not  Raised  bt  Excep- 
tion. 

On  appeal  from  a  decree  dismissing  ex- 
ceptions to  a  receiver's  account  objections  not 
referred  to  in  the  statement  of  the  claims  in- 
volved, in  appellant's  paper  book,  or  by  an  ex- 
ception to  the  account  and  made  the  subject  of 
an  assignment  of  error  would  not  be  considered. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  I  2690;   Dec,  Dig.  (  589.*] 

Appeal  from  Court  of  Common  Pleas,  Lu- 
zerne County. 

Bill  for  the  appointment  of  a  receiver  by 
J.  C.  Haddock  against  the  Plymouth  Coal 
Company.  From  a  decree  allowing  the  re- 
ceiver's fourth  and  final  account,  defendant 
appeals.    Affirmed. 

Argued  before  FELL,  O.  J.,  and  BROWN, 
MESTREZAT,  STEWART,  and  MOSCH- 
ZISKER,  JJ. 

Wm.  C.  Price,  of  Wllkes-Barre,  and  Joseph 
Phillips,  for  appellant  B.  R.  Jones,  and 
Thos.  Atherton,  both  of  Wllkes-Barre,  for 
appellee. 

BROWN,  J.  On  March  14,  1902,  the  Peo- 
ple's Bank  of  Wllkes-Barre  authorized  by 
its  charter  to  execute  trusts  of  all  sorts,  was 
appointed  receiver  of  the  Plymouth  Coal 
Company.  In  consequence  of  the  general 
strike  of  the  anthracite  miners  then  In  prog- 
ress, it  was  unable  during  the  first  six 
months  of  its  receivership  to  do  much  in  op- 
erating the  mines  of  the  company.  During 
that  period  its  efforts  were  chiefly  directed 
to  the  conservation  of  the  property,  which 
involved  an  expenditure  of  nearly  $60,000  In 
excess  of  receipts.  At  the  time  of  its  ap- 
pointment it  was,  and  for  several  years  prior 
thereto  had  been,  the  trustee  for  bondholders 
secured  by  a  mortgage  on  the  property  of 
the  coal  company.  The  total  Indebtedness 
of  that  company  at  the  time  the  receiver 
was  appointed  was  $681,000,  in  which  was 
included  unpaid  bonded  Indebtedness  secured 
by  the  mortgage,  amounting  to  $238,000.  At 
the  close  of  the  miners'  strike,  it  was  deem- 
ed advisable  that  the  corporate  property 
should  be  transferred  by  the  bank,  as  re- 
ceiver, to  Itself  as  trustee  under  the  mort- 
gage, and  that  mining  operations  should  be 
carried  on  by  it  as  trustee  until  the  bond- 
holders Were  paid.  Such  a  transfer  was  ac- 
cordingly made  October  26,  1902,  and  there- 
after the  bank,  as  trustee,  conducted  the 
mining  operations  of  the  company  until  April 
1,  1905,  when  the  last  of  the  bonded  indebt- 
edness was  paid  off.  On  that  day  the  bank 
resumed  charge  and  control  of  the  property 
as  receiver,  and  continued  mining  operations 
until  March  26,  1909,  when  the  receivership 
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was  terminated,  and  the  Plymouth  Coal 
Company  again  came  Into  possession  and 
control  of  its  property.  On  June  2,  1909,  the 
appellee  filed  Its  fourth  and  final  account  as 
receiver,  and  the  exceptions  to  It,  as  dispos- 
ed of  by  the  court  below,  are  the  subjects 
of  the  assignments  of  error,  upon  which  we 
are  to  pass  on  this  appeal.  But  two  ex- 
ceptions were  originally  filed  to  the  account, 
and  they  were  as  follows:  ''(1)  To  the  Item 
wherein  the  accountant  claims  credit  for 
$11,466.30  for  receiver's  commissions,  same 
being  1  per  cent  of  $1,146,623.05,  as  being 
excessive,  exorbitant,  and  unearned.  (2) 
To  the  item  of  $1,500  for  counsel  fees  for 
receiver's  counsel,  same  being  excessive,  ex- 
orbitant, and  unearned."  Subsequently,  by 
leave  of  court,  the  following  third  exception 
was  filed:  "Accountant  has  failed  to  charge 
itself  with  profits  arising  from  the  use  in  Its 
banking  business  of  trust  funds  received  by 
It  as  receiver  and  trustee  and  mingled  with 
Its  general  banking  funds,  or  to  charge  It- 
self with  Interest  for  the  use  of  such  money." 
The  second  and  third  exceptions  were  dis- 
missed and  the  first  sustained  to  the  extent 
of  reducing  the  receiver's  compensation  from 
$11,466.23  to  $9,975.62.  As  these  were  the 
only  exceptions  filed  to  the  account  and  rais- 
ed the  only  questions  passed  upon  by  the 
court  below,  counsel  for  appellant  seem  to 
misunderstand  the  scope  of  this  appeal  In 
insisting,  in  their  printed  brief,  that  the  ap- 
pellee ought  to  be  largely  surcharged  because 
It  had  not  been  active,  but  remained  neutral 
In  certain  litigation  over  a  sales  contract 
which  the  coal  company  had  entered  into 
with  a  sales  agent  No  such  question  hav- 
ing been  raised  in  the  court  below,  and  no 
such  question  being  raised  by  any  one  of  the 
seventeen  assignments  of  error,  a  discussion 
of  It  by  counsel  for  appellant  in  their  printed 
brief  is  entirely  out  of  place. 

[1]  The  first  complaint  of  the  appellant  Is 
over  the  allowance  of  $9,975.62  as  commis- 
sions or  compensation  to  the  appellee  for  Its 
services  as  receiver  during  the  period  cover- 
ed by  Its  fourth  and  final  account  During 
that  period  of  one  year  and  nearly  four 
months  it  received  the  sum  of  $1,146,623.05, 
upon  which  it  charged  1  per  centum.  Appel- 
lant's contention  Is  that  the  compensation 
ought  to  have  been  on  the  basis  of  bnly  $1,000 
per  year,  In  view  of  what  it  alleges  was  an 
agreement  on  the  part  of  the  appellee  to 
serve  for  such  compensation  as  receiver  from 
April  1,  1905 — the  date  upon  which  It  relin- 
quished control  of  the  coal  company's  prop- 
erty as  trustee  In  the  mortgage.  As  evidence 
of  such  an  agreement  the  appellant  offered 
a  letter,  addressed  to  the  attorneys  for  the 
creditors  of  the  coal  company  by  the  counsel 
for  the  receiver,  of  which  the  following  is  a 
copy:  "January  6,  1906.  Messrs.  W.  S.  Mc- 
Lean and  S.  J.  Strauss.  Gentlemen:  The 
suggestion  of  the  committee  of  the  board  of 
directors  of  the  People's  Bank  made  at  the 
conference  with  you,  had  last  Monday,  to 


the  effect  that  the  bank  would  probably  be 
willing  to  serve  as  receiver  of  the  Plymouth 
Coal  Co.,  for  an  annual  compensation  of  $1,- 
000  beginning  April  1,  1905,  has  been  ratified 
and  approved  by  the  board  of  directors,  at 
their  meeting  held  this  morning,  and  I  am 
now  authorized  to  say  that  unless  some  ex- 
traordinary conditions  or  exigencies  should 
arise,  largely  Increasing  the  labors  and  re- 
sponsibilities of  the  bank,  none  of  which  are 
now  foreseen,  the  bank  would  be  willing  to 
accept  In  lieu  of  commissions,  as  receiver  of 
the  Plymouth  Coal  Co.,  the  sum  of  $1,000 
annually,  beginning  April  1,  1905.  Tours 
respectfully,  Thomas  H.  Atherton,  of  counsel 
for  the  Receiver."  The  court  below,  however, 
found  as  follows:  "We  find  nothing  In  the 
notes  of  testimony  Indicating  that  this  prop- 
osition was  accepted  by  Messrs.  McLean  and 
Strauss  on  behalf  of  the  creditors  they  rep- 
resented. Mrt  Atherton  testifies  that  his  let- 
ter 'was  written  as  a  suggestion  of  compro- 
mise under  a  new  arrangement' — that  on 
July  9th  he  received  a  letter  from  Mr. 
Strauss  and  Mr.  McLean,  and  that  the  sug- 
gestion 'was  practically  declined  by  them.' 
(The  letter  of  July  9th  appears  to  have  been 
offered  in  evidence,  but  we  are  unable  to  find 
it  among  the  papers  submitted  to  the  court 
and  no  copy  of  it  appears  in  the  notes  of 
testimony.)"  We  have  not  been  convinced, 
after  our  own  review  of  the  testimony,  that 
this  finding  was  error,  and  It  may,  therefore, 
be  regarded  as  disposing  of  the  alleged  agree- 
ment by  the  appellant  to  serve  as  receiver  at 
an  annual  compensation  of  $1,000;  but  apart 
from  this  finding,  there  Is  an  undisputed  rec- 
ord fact  in  the  case  which  shows  conclusive- 
ly that  even  if  there  ever  had  been  such  an- 
agreement,  the  appellant  waived  It  on  Feb- 
ruary 4,  1908,  when,  by  its  agreement  the 
first  three  accounts  filed  by  the  appellee  as 
receiver  were  confirmed  absolutely  by  the 
court.  In  the  third  account  which  covered 
the  period  from  June  1,  1907,  to  January  24, 
1908 — less  than  eight  months— the  receipts  of 
the  appellee  as  receiver  amounted  to  $521,- 
988.22,  and  upon  this  sum  it  charged  a  com- 
mission of  one  per  centum,  amounting  to  $5,- 
219.88.  This  charge  for  compensation  was 
made  more  than  two  years  after  the  writing 
of  the  letter  upon  which  the  appellant  relies 
as  evidence  of  an  agreement  that  the  com- 
pensation of  the  receiver  should  be  but  $1,- 
000  a  year,  and  the  charge,  as  made  In  the 
account  was  allowed  by  agreement  of  the 
appellant  through  Its  president  In  open 
court,  as  the  records  of  the  court  show.  In, 
attempting  to  explain  away  this  agreement 
by  the  appellant  which  confronts  the  ef- 
fort of  Its  counsel  to  show  that  the  let- 
ter of  January  6,  1906,  was  an  agreement 
that  the  compensation  should  be  only  $1,000 
a  year,  they  refer  to  the  testimony  of  J.  C. 
Haddock,  president  of  the  coal  company,  In 
which  he  stated  his  reason  for  having  agreed 
to  the  charge  made  for  compensation  In  the- 
third  account    What  may  have  Induced  Mr. 
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Haddock,  as  president  of  his  company,  to 
agree  in  open  court  that  the  appellee  should 
be  paid  $9,219.88  as  compensation  for  Its  ser- 
vices during  a  period  of  less  than  eight 
months  is  not  foe  our  consideration  on  this 
appeal.  We  only  know  that  the  records  show 
his  agreement,  which  was  followed  by  the  ab- 
solute confirmation  of  the  account  In  pursu- 
ance of  It,  and  that  account  Is  conclusive  of 
all  things  embraced  within  it  McLellan's 
Appeal,  76  Pa.  231;  Appeals  of  Fross  and 
Loomls,  105  Pa.  258. 

With  the  letter  of  January  6,  1906,  out  of 
the  case,  the  only  question  that  remains  is 
as  to  the  alleged  ezcessiveness  of  the  com- 
pensation allowed  to  the  appellant  by  the 
court  below,  whose  duty  it  was  to  fix  it,  In 
the  absence  of  an  agreement  as  to  what 
should  be  charged.  During  the  seven  years 
that  the  bank  conducted  the  affairs  of  the 
appellant,  as  its  receiver  and  trustee  in  Its 
mortgage  given  to  secure  bondholders,  the 
gross  receipts  of  the  business  amounted  to 
15,582,041.  The  indebtedness  paid  off  by 
the  appellee  was  $974,980.  For  all  its  serv- 
ices during  that  period  as  trustee  and  re- 
ceiver, rendered  through  the  medium  of  a 
committee  of  its  directors,  composed  of  men 
of  large  experience  In  the  successful  admin- 
istration of  extensive  coal  mining  opera- 
tions in  the  anthracite  field,  Its  charges  for 
commissions  were  $44,311.34.  In  its  three 
accounts,  filed  as  trustee  it  charged  as  com- 
pensation eighty-seven  one  hundredths  of  one 
per  centum  upon  its  gross  receipts,  and  these 
charges  were  not  objected  to  in  any  instance, 
but  each  account  was  absolutely  confirmed 
by  agreement,  in  open  court,  of  all  parties 
In  Interest  The  compensation  charged  by 
the  appellee  In  its  last  account  was  reduced 
to  the  percentage  which  it  had  charged  as 
trustee,  and,  in  considering  the  responsibili- 
ty assumed  by  it  the  magnitude  of  its  un- 
dertaking and  its  success  in  wiping  out  near- 
ly a  million  dollars  of  indebtedness,  the  com- 
pensation allowed  by  the  court  below  can- 
not be  said  to  be  excessive.  On  the  con- 
trary, It  Is  the  most  moderate  of  which  the 
writer  has  any  knowledge.  It  was  fixed  by 
the  court  after  hearing  all  the  testimony  in 
support  of  the  exceptions  to  the  account 
and  at  a  figure  most  reasonable,  at  least 
so  far  as  the  appellant  was  concerned.  It 
fas,  therefore,  hardly  necessary  for  the  ap- 
pellee to  invoke  the  rule  as  to  Interfering 
with  the  compensation  of  a  receiver  when 
fixed  by  the  court  "When  the  court  has 
Axed  the  compensation  after  the  hearing  of 
testimony  and  the  allowance  made  is  war- 
ranted by  such  testimony  and  appears  to  be 
reasonable,  the  exercise  of  the  discretion 
of  the  court  will  not  be  Interfered  with  on 
appeal."    High  on  Receivers  (4th  Ed.)  p.  922. 

[2]  Appellant's  complaint  of  the  failure  of 
toe  court  below  to  sustain  its  third  excep- 
tion to  the  receiver's  account  is  sufficiently 


answered  by  the  three  facts  found  in  the 
opinion  dismissing  that  exception.  These 
facts  were  fully  sustained  by  the  testimony, 
and  we  need  add  nothing  to  them  in  dismiss- 
ing the  sixteenth  assignment  of  error.  They 
are  as  follows:  "(1)  The  depositing  of  trust 
funds  by  the  receiver  in  its  own  bank,  in  a 
business  account  subject  to  check,  was  dqne 
in  entire  good  faith  and  with  the  knowledge 
and  acquiescence  of  the  Plymouth  Coal  Com- 
pany and  Its  creditors,  was  Justified  by  the 
nature  of  the  receiver's  duties,  and  such 
benefits  if  any,  as  accrued  to  the  bank  there- 
from were  considered  in  making  the  claims 
for  compensation  in  the  several  accounts 
filed  and  confirmed  by  the  court;  and  objec- 
tions to  the  amounts  so  claimed  were  made 
by  the  president  of  the  Plymouth  Coal  Com-, 
pany  to  the  effect  that  they  were  excessive, 
partly  at  least,  because  of  the  fact  that  'the 
bank  had  the  use  of  the  balances  in  favor  of 
the  receiver'  on  its  books  (testimony  of  Mr. 
McLean);  but  it  does  not  appear  that  any 
objection  was  made  to  the  fact  of  the  use 
of  such  balances.  (2)  It  has  not  been  shown 
that  any  ascertainable  profits  were  derived 
by  the  receiver  from  the  use  in  its  banking 
business  of  the  trust  funds  so  deposited. 
(3)  In  view  of  the  hazardous  nature  of  the 
business  of  secondary  mining  In  which  the 
receiver  was  engaged,  the  necessity  for  the 
retention  of  working  capital  to  the  extent 
of,  Bay  $30,000,  available  for  use  at  any  time, 
the  fluctuating  nature  of  the  dally  balances, 
and  the  apparent  acquiescence  of  parties  in 
interest  In  such  use  of  these  balances  in  Its 
banking  business  as  it  was  able  to  make, 
together  with  the  rules  of  Its  own  and  oth- 
er institutions  doing  a  savings  bank  busi- 
ness as  to  Interest  on  deposits,  we  cannot 
say  that  the  receiver  was  guilty  of  such 
negligence  as  would  justify  a  surcharge 
in  that  regard." 

[3]  Appellant's  statement  of  the  questions 
involved  on  this  appeal  does  not  Include  the 
allowance  of  $1,500  as  counsel  fees,  which 
was  the  subject  of  the  second  exception  to 
the  account  The  allowance  was  reasonable 
and  moderate,  and,  as  the  formal  objection 
to  it  does  not  seem  to  be  seriously  pressed, 
it  is  overruled. 

All  of  the  assignments  of  error  are  dis- 
missed, and  the  decree  is  affirmed,  at  appel- 
lant's costs. 


THORNS  t.  PHILADELPHIA  RAPID 
TRANSIT  CO. 

(Supreme  Court  of  Pennsylvania.     July  2, 
1912.) 

1.  Cabbiebs  (S  847*)— Injuries  to  Intend- 
ing Passenoebs  —  CoNTRiBtrroBY  Negli- 
gence. 

Plaintiff  approached  a  street  car  with  the 
Intention  of  boarding  it  bat  the  car  not  hav- 
ing stopped  long  enough  to  enable  her  to  do  so, 
when  it  started  forward  again,  she  turned  to 
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go  farther  from  the  trade,  and  as  she  did  so 
a  pile  of  dirt  on  which  she  stood  gave  way, 
and  carried  her  foot  onto  the  track,  where  it 
was  run  over  by  the  car  wheel.  In  making 
repairs  at  the  point  defendant  had  excavated 
for  a  considerable  distance  along  the  line,  and 
had  cast  the  dirt  along  the  street  Held,  that 
plaintiff  was  not  negligent  as  a  matter  of  law. 

[Ed.   Note.— For  other  cases,  see  Carriers. 
Cent.  Dig.   H   1348-1397,   1402;    Dec  Dig.   | 
347.»] 
2.  Negligence  (f  186* )— Standard  of  Cabs 

— Question  fob  Cottbt  ob  Jt/bt. 

Where  the  standard  of  care  is  fixed  and 
the  standard  of  duty  denned  by  law  and  is  the 
same  under  all  circumstances,  failure  to  ob- 
serve it  may  be  declared  negligence  as  a  mat- 
ter of  law,  but,  when  the  standard  shifts  with 
the  circumstances  of  the  case,  the  question  of 
negligence  is  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  If  277-863;  Dec.  Dig.  |  186>] 

Appeal  from  Court  of  Common  Pleas,  Phil- 
adelphia County. 

Action  by  Anna  B.  Thome  against  the 
Philadelphia  Rapid  Transit  Company  for 
personal  Injuries.  The  trial  court,  at  the 
close  of  the  trial,  granted  a  nonsuit,  which  It 
subsequently  refused  to  take  off,  and  plain- 
tiff appeals.  Reversed,  and  a  venire  facias 
de  novo  awarded. 

Argued  before  FELL,  C.  J.,  and  BROWN, 
POTTER,  ELKIN,  and  STEWART,  JJ. 

Wm.  A.  Glasgow,  Jr.,  of  Pittsburg,  for  ap- 
pellant Layton  M.  Schoch,  of  Philadelphia, 
for  appellee. 

STEWART,  X  According  to  the  testimony 
adduced  In  support  of  plaintiff's  claim,  the 
accident  which  resulted  In  her  injuries  occur- 
red under  the  following  circumstances :  The 
plaintiff,  intending  to  take  a  south-bound 
car,  stood  on  the  northwest  corner  of  an  in- 
tersecting street,  at  a  public  crossing  which 
was  a  flagging  point.  While  there  some 
three  or  four  south-bound  cars,  with  passen- 
gers occupying  the  front  platform  of  each, 
passed  without  stopping.  With  a  view  to 
getting  accommodation  on  the  next  car  by 
approaching  it  at  the  rear,  plaintiff  moved 
northward  along  the  pavement  about  the 
length  of  a  car.  When  she  saw  a  car  com- 
ing which  she  thought  was  about  to  stop  at 
the  crossing,  she  advanced  from  the  pave- 
ment toward  the  track,  intending  to  enter 
upon  the  car  at  the  rear.  While  waiting  for 
the  car  to  stop  she  stood  upon  a  pile  of  dirt 
a  foot  or  more  In  height,  and  very  close  to 
the  track.  The  car  stopped,  but  not  long 
enough  to  permit  the  plaintiff  to  board  It; 
and,  when  it  again  started,  plaintiff  turned 
to  get  further  from  the  track.  As  she  did 
so,  the  dirt  pile  on  which  she  stood  gave 
way,  and  carried  her  foot  on  the  track  where 
It  was  run  over  by  the  wheel  of  the  car.  In 
making  repairs  and  alterations  to  its  track 
at  this  point  the  defendant  company  had  ex- 
cavated for  a  considerable  distance  along  its 
line,  and  had  cast  the  dirt  along  the  street 
This  street  obstruction,  says  one  of  the  wit- 


nesses, continued  along  five  squares,  the  dirt 
being  piled  to  a  height  of  from  eighteen 
inches  to  two  feet,  leaving  no  place  clear 
except  at  the  public  crossings.  The  learned 
trial  Judge  was  of  opinion  that  the  plaintiff 
In  standing  upon  the  ridge  of  dirt  to  await 
the  car  was  guilty  of  contributory  negligence 
as  a  matter  of  law.  In  this  view  of  the  case 
we  cannot  concur.  The  evidence  does  not 
disclose  a  disregard  by  the  plaintiff  of  any 
fixed  standard  of  duty  or  care.  It  may  have 
been  negligence  on  her  part  to  occupy  the 
position  she  did  before  she  fell;  but  that 
was  a  question  for  the  Jury  to  determine 
from  all  the  facts  in  the  case.  The  car  was 
of  a  pattern  that  invited  passengers  to  enter 
at  either  end.  It  does  not  appear  that  the 
position  the  plaintiff  occupied  was  too  close 
to  the  tracks  for  safety  under  ordinary  con- 
ditions; nor  does  it  appear,  apart  from  the 
accident  itself,  that  any  particular  danger 
attended  the  standing  upon  a  pile  or  ridge 
of  dirt  such  as  was  this. 

[1]  The  fact  that  plaintiff  attempted  a 
crossing  to  the  car  where  she  saw  she  most 
encounter  this  particular  ridge  of  dirt,  where- 
as she  knew  that  she  would  have  encounter- 
ed none  had  she  advanced  from  the  street  on 
the  public  crossing  in  the  front  of  the  car, 
is  a  circumstance  calling  for  consideration, 
but  whether  it  was  negligence  In  her  so  to 
do  depends  on  whether  such  accident  as  here 
befell  her  should  reasonably  have  been  an- 
ticipated; that  is,  the  giving  way  or  yield- 
ing of  the  dirt  which  was  the  immediate  and 
proximate  cause  of  plaintiff's  fall  and  injury. 
Whether  it  be  the  negligence  of  a  plaintiff  or 
defendant  that  is  the  subject  of  inquiry,  the 
same  rule  governs  in  either  case. 

[2]  Where  the  standard  of  care  is  fixed, 
and  the  standard  of  duty  is  defined  by  law 
and  is  the  same  under  all  circumstances,  the 
failure  to  observe  it  may  be  declared  negli- 
gence by  the  court;  but,  when  the  standard 
shifts  with  the  circumstances  of  the  case,  it 
must  be  submitted  to  the  Jury  to  determine 
what  it  Is,  and  whether  it  has  been  observed. 
West  Chester  &  Phila.  R.  R,  Co.  v.  McElwee, 
67  Pa.  311. 

The  appeal  is  from  the  refusal  of  the 
court  to  take  off  the  nonsuit  The  assign- 
ment of  error  is  sustained,  and  the  Judgment 
is  reversed,  with  a  venire  facias  de  novo. 


COMMONWEALTH  to  Use  of  MORE   r. 
MESSINGER  et  aL 

(Supreme  Court  of  Pennsylvania.    July  2. 
1912.) 

1.  Trusts   (|  194*)— Oonstrttotioic— Liabil- 
ity Or  SUBETT. 

In  an  action  against  the  personal  repre- 
sentatives of  a  deceased  surety  on  a  bond  to 
secure  application  of  purchase  money  by-  a 
trustee  appointed  by  the  court  to  sell  real  es- 
tate, binding  instructions  for  defendant  are 
proper,  where  it  appears  that  the  principal 
obligor  on  the  bond  was  testamentary  trustee 
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of  the  land*  so  told,  that  he,  as  trustee  under 
the  will,  received  the  sum  that  as  trustee  for 
the  sale  he  had  received,  and  that  the  particu- 
lar breach  declared  on  was  of  duty  as  trustee 
under  the  will. 

[JwL   Note.— For    other  cases,    see  Trusts, 
Cent  Dig.  f  249;   Dec.  Dig.  |  194.*] 
2.  Tbustb  (|  194*)— Liability  of  Strorrr. 

Surety  on  a  bond  of  a  trustee  selling  land 
under  an  order  of  sale  by  the  court  is  not  liable, 
where  after  such  sale  the  beneficiaries  under 
the  will,  of  which  the  trustee  making  the  sale 
was  testamentary  trustee,  received  from  him 
Interest  on  the  moneys  derived  from  the  sale 
of  the  realty. 

[Ed.  Note.— For  other  cases,  see  Trusts, 
Cent  Dig.  |  249;   Dec.  Dig.  |  194.*] 

Appeal  from  Court  of  Common  Pleas, 
Northampton  County. 

Action  by  the  Commonwealth  to  the  use 
of  Victor  V.  More,  Trustee  of  Emellne  M. 
More,  against  George  F.  Messinger  and  oth- 
ers. Judgment  for  plaintiff,  and  defendants 
appeal    Reversed. 

Argued  before  MESTREZAT,  POTTER, 
HLFJN,  STEWART,  and  MOSOHZISKBR, 
JJ. 

W.  a  Klrkpatrick,  of  Easton,  for  appel- 
lant E.  J.  Fox,  of  Easton,  and  James  T. 
Woodring,  of  South  Bethlehem,  for  appellee. 

STEWART,  J.  Michael  Meyers  by  bis 
last  will  devised  to  his  son  Oliver  H.  Mey- 
ers, whom  he  also  appointed  his  executor,  a 
certain  farm,  in  trust,  directing  that  the 
trustee  should  divide  It  In  four  purparts  of 
equal  value  as  nearly  as  might  be,  and  allot 
to  each  of  his  four  daughters  named  a  pur- 
part, giving  them  the  right  to  select  in  a 
prescribed  order.  This  further  provision 
followed:  "But  my  said  son  Oliver  Horatio 
Meyers  shall  hold  the  titles  to  the  four  sev- 
eral lots  In  trust  nevertheless  for  my  four 
hereinbefore  mentioned  respective  daugh- 
ters, during  their  respective  lifetime,  and 
after  the  death  of  my  respective  daughters, 
the  said  respective  devises  as  aforesaid 
shall  go  to  and  be  vested  in  the  children  of 
my  respective  daughters,  absolute  as  ten- 
ants In  common,  the  child  or  children  of 
each  of  my  respective  daughters  shall  take 
Its  or  their  parent's  lot  only.  Should  any 
one  or  more  of  my  said  daughters  die  with- 
out leaving  a  child  or  children;  or  such 
child  or  children  should  die  before  It  or 
they  should  arrive  at  the  age  of  twenty-one 
years  and  without  leaving  issue,  then  the  lot 
or  lots  of  which  any  of  my  said  daughters 
should  have  been  entitled-  to,  shall  go  to  and 
be  vested  in  the  others  of  my  said  daugh- 
ters and  be  parted  and  divided  by  my  said 
son  Oliver  Horatio  Meyers,  and  the  title 
shall  be  held  by  him  in  trust  nevertheless 
for  my  said  respective  surviving  daughters 
as  aforesaid."  Division  of  the  farm  follow- 
ed, and  the  several  allotments  were  made. 
We  are  here  concerned  only  with  that  ac- 
cepted by  the  daughter  Emellne  M  More. 
On  March  18,  1871,  Oliver  H   Meyers,  as 


executor  of  and  trustee  under  the  last  will 
and  testament  of  Michael  Meyers,  deceased, 
presented  to  the  orphans'  court  a  petition 
praying  for  an  order  to  sell  the  purpart  al- 
lotted Mrs.  More,  setting  forth  therein  such 
conditions  with  respect  to  the  purpart  and 
Mrs.  More's  circumstances  In  relation  there- 
to as  gave  Jurisdiction  to  the  court.  The 
order  issued,  bond  was  given  with  two  sure- 
ties, the  purpart  was  accordingly  sold,  and, 
return  having  been  made,  the  sale  was  duly 
confirmed.  Oliver  H.  Meyers  died  March  20, 
1907,  without  having  settled  any  account  as 
trustee  of  Mrs.  More,  and,  so  far  as  we 
are  informed,  without  having  filed  any  ac- 
count as  trustee  under  the  will  of  Michael 
Meyers.  On  March  2,  1908,  Victor  V.  More 
was  appointed  by  the  orphans'  court  trustee 
of  the  estate  of  Emellne  M  More,  and  at  his 
Instance  a  citation  issued  directed  to  the  per- 
sonal representative  of  Oliver  H.  Meyers,  de- 
ceased, to  file  an  account  of  her  intestate  as 
trustee  as  aforesaid.  No  account  having  been 
filed  pursuant  to  the  citation,  an  auditor  was 
appointed  to  settle  the  account  Nothing  en- 
tered into  the  account  of  the  auditor  except 
the  money  returned  by  the  former  trustee  as 
the  price  realized  for  the  purpart  sold  at  Ju- 
dicial sale,  and  with  that  amount,  $3,750, 
he  was  charged,  together  with  Interest  from 
1884 ;  it  having  been  admitted  that  all  prior 
Interest  had  been  paid  by  the  former  trus- 
tee to  Mrs.  More.  The  report  having  been 
confirmed  and  no  appeal  taken,  demand  for 
payment  was  made;  but,  the  estate  of  the 
former  trustee  proving  Insolvent,  the  whole 
amount  received  thereout  was  $188.36.  There- 
upon this  action  was  begun  by  the  present 
trustee  of  Mrs.  More  to  recover  on  the  bond 
given  by  the  former  trustee  in  connection 
with  the  order  granted  him  to  sell  the  real 
estate.  Samuel  S.  Messinger  was  one  of  the 
sureties  on  the  bond;  but,  having  died,  the 
suit  was  brought  against  his  personal  repre- 
sentatives. The  trial  resulted  in  a  Judgment 
for  the  full  amount  demanded,  and  we  have 
now  this  appeal. 

[1]  Of  the  numerous  assignments  of  error 
filed,  we  need  consider  but  one — the  refusal 
of  the  court  to  hold  that,  under  all  the  evi- 
dence, the  verdict  should  be  for  the  defend- 
ant The  decree  of  the  court  fixing  a  devista- 
vit  on  Oliver  H.  Meyers  is  based  upon  this 
express  finding:  "That  these  two  amounts 
(making  a  total  of  $3,750)  were  the  amounts 
that  came  Into  the  hands  of  Oliver  H  Mey- 
ers, trustee  of  Emellne  M.  More,  under  the 
last  will  and  testament  of  Michael  Meyers, 
deceased,  to  be*  applied  to  the  purposes  of 
the  trust,  as  set  forth  in  the  said  last  will 
and  testament"  The  breach  on  part  of  Ol- 
iver H.  Meyers,  declared  upon  In  plaintiffs 
statement,  is  as  follows:  "That  the  said  Ol- 
iver H.  Meyers  did  not  faithfully  execute  the 
trust  he  accepted  under  the  last  will  and  tes-  . 
tament  of  the  said  Michael  Meyers,  and  did 
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not  properly  apply  all  the  moneys  received 
by  him  as  trustee  as  aforesaid  to  the  said 
trust,  but  diverted  the  same  to  his  own  use, 
so  that  on  the  8th  day  of  February,  A  D. 
1909,  the  orphans'  court  of  this  county  ad- 
Judged  and  decreed  that  he  was  indebted  to 
the  cestui  que  trusts  in  the  sum  of  $9,161.88." 
Neither  as  trustee  under  the  will  of  Michael 
Meyers,  nor  as  trustee  of  Ennellne  M.  More, 
did  Oliver  H.  Meyers  ever  give  bond,  nor  was 
he  under  any  duty  to  do  so.  The  only  bond 
he  gave  was  a  special  one  in  connection  with 
the  order  directed  to  him  to  sell.  This  or- 
der was  not  directed  to  him  as  trustee  under 
the  will  of  Michael  Meyers,  however,  express- 
ed, for  the  court  could  add  nothing  to  his  du- 
ties and  powers  as  testamentary  trustee,  be- 
yond what  the  will  Itself  imposed  and  gave, 
but  to  him  as  representative  of  the  court. 

The  condition  of  that  bond,  In  which  de- 
fendant's decedent  Joined  as  surety,  was: 
"That  If  the  said  Oliver  H.  Meyers,  trustee 
as  aforesaid,  shall  faithfully  execute  said 
trust  and  shall  properly  apply  all  moneys  to 
be  received  according  to  the  trust  and  de- 
cree of  the  court,  then  this  obligation  to 
be  void,"  etc.  That  Oliver  H.  Meyers  com- 
mitted a  devlstavlt  Is  settled  conclusively  by 
the  decree  of  the  court  unappealed  from; 
but  In  what  capacity,  and  with  respect  to 
what  fund?  The  finding  of  the  auditor  on 
which  the  decree  was  based  was  that  it  was 
with  respect  to  funds  that  came  Into  his 
hands  as  trustee  of  Emellne  M.  More,  under 
the  last  will  and  testament  of  Michael  Mey- 
ers, deceased,  to  be  applied  to  the  purposes 
of  the  trust  as  set  forth  in  the  last  will  and 
testament  These  funds  could  only  have 
come  Into  his  hands  as  such  trustee  from 
himself  as  trustee  appointed  by  the  court  to 
make  sale  of  the  real  estate.  As  we  have 
seen,  the  declaration  follows  the  language  of 
the  auditor's  finding  and  charges  that  he  did 
not  faithfully  execute  the  trust  he  accepted 
under  the  will,  and  did  not  properly  apply 
the  money  received  by  him  as  such  trustee. 
Admitting  the  breach  as  averred,  did  liabil- 
ity result  to  the  sureties  on  the  bond  given 
to  sell  the  real  estate?  This  is  the  one  ques- 
tion in  the  case.  How,  as  trustee  to  sell,  O. 
H.  Meyers  paid  over  to  himself,  as  trustee 
under  the  will,  the  proceeds  of  sale  Is  not 
for  us  to  Inquire.  Neither  the  finding  of  the 
auditor  nor  the  statement  of  the  breach  will 
admit  of  other  construction  than  he  did 
somehow  or  other  pay  It  over  to  himself  as 
trustee  under  the  will.  For  the  purpose  of 
argument,  suppose  it  was  done  In  the  most 
formal  way  that  he  actually  received  In 
cash  as  trustee  under  the  will  the  full 
amount  of  the  proceeds  of  sale  from  himself 
as  trustee  to  sell,  It  certainly  could  not  be 
questioned  that  he  would  be  Irrevocably  fix- 
ed for  such  devlstavlt  by  this  decree  as  trus- 
tee under  the  will.  The  unfortunate  thing 
about  It  would  be  the  want  of  security  to 
answer  the  default;  but  the  decree  neverthe- 


less would  be  final  and  conclusive  against 
himself,  and  he  could  be  held  to  answer  to 
the  utmost  Now,  If  the  decree  against  him 
was  as  trustee  under  the  will,  It  entailed 
no- liability  on  the  bond  given  for  the  special 
purpose  of  sale.  It  could  not  be  a  decree 
covering  both  relations.  The  obligation  on 
the  bond  is  to  pay  all  moneys  received  ac- 
cording to  the  trust  and  the  decree  of  the 
court  The  trust  here  contemplated  was  that 
committed  to  him  by  the  court,  and  not  the 
trust  committed  to  him  by  the  will.  Reg- 
ularly an  account  of  such  special  trust 
should  have  been  filed,  and  a  decree  for  pay- 
ment obtained.  Had  such  account  been  filed, 
the  decree  would  have  been,  except  as  cause 
could  be  shown  to  the  contrary,  to  pay  over 
to  the  trustee  under  the  will.  However 
much  Oliver  H.  Meyers  was  delinquent  In 
this  regard,  since  the  fund  was  In  fact  paid 
over  to  the  party  who  was  entitled  to  re- 
ceive it  and  to  whom  he  would  have  been 
ordered  to  pay  It  such  delinquency  would 
not  work  a  forfeiture  of  the  bond  as  against 
the  sureties.  "When  an  executor  or  admin- 
istrator also  occupies  some  other  character 
with  regard  to  the  estate,  such  as  guardian 
or  trustee,  It  will  be  presumed  that  the  prop- 
erty in  bis  hands  Is  held  In  that  capacity  In 
which  he  ought  to  receive  It,  and,  upon  the 
termination  of  his  duties  In  one  capacity,  the 
property  is  transferred  by  operation  of  law 
to  his  possession  In  the  other  so  as  to  re- 
lease the  sureties  on  the  bond  In  the  former 
capacity  from  further  liability.  It  Is  in  some 
cases  difficult  to  say  when  the  transfer  of 
possession  from  one  capacity  to  another 
takes  place,  but  it  is  well  settled  that  when 
property  has  been  received  In  one  capacity, 
the  change,  in  order  to  shift  the  responsi- 
bility of  the  sureties,  must  be  evidenced  by 
some  overt  act  or  express  election  to  hold 
the  property  In  the  other  capacity."  18  Cyc. 
1258;  Seegar  v.  State,  6  Har.  &  J.  (Md)  162, 
14  Am.  Dec.  266;  Newcomb  v.  Williams,  50 
Mass.  (9  Mete.)  525;  Fish's  App.,  7  Atl.  222. 
[2]  We  are  relieved  of  all  inquiry  on  this 
point  by  the  clear  admission  In  the  plead- 
ings and  the  finding  of  the  auditor  to  the 
effect  that  Oliver  H.  Meyers,  as  trustee  un- 
der the  will,  received  the  full  sum  that  the 
trustee  under  appointment  of  the  court  re- 
ceived on  the  sale  of  the  real  estate.  But 
even  were  It  otherwise,  and  the  question 
were  to  be  resolved  by  the  evidence  in  the 
case,  the  mere  fact  that,  for  a  period  of  12 
years  following  the  execution  of  the  order 
of  sale,  Mrs.  More,  received  regularly  from- 
Oliver  H.  Meyers  the  Interest  on  the  money 
derived  from  the  sale  of  the  real  estate 
would  be  most  persuasive  of  an  understand- 
ing on  the  part  of  both  that  the  money  had 
passed  out  of  the  hands  of  the  trustee  to 
sell  and  Into  the  custody  of  the  trustee  un- 
der the  will,  the  only  party  to  whom  it  could 
be  paid.  What  then,  becomes  of  the  de- 
cree fixing  Oliver  H.  Meyers,  trustee  under- 
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the  will  of  Michael  Meyers,  with  a  devis- 
tavit?  The  answer  is  that  It  remains  un- 
affected by  what  is  done  in  this  case,  and 
stands,  except  as  it  may  hereafter  be  re- 
viewed, against  the  principal  debtor.  All 
we  here  decide  Is  that  no  bond  of  Oliver 
H.  Meyers,  as  trustee  under  the  will  of  Mi- 
chael Meyers)  in  which  the  appellant's  dece- 
dent joined  as  surety,  having  been  offered  In 
evidence,  there  is  nothing  upon  which  the 
judgment  in  the  case  could  rest 

The  assignment  of  error  is  sustained,  and 
the  judgment  is  reversed. 


MARTIN  t.  ATLANTIC  TRANSPORT  00. 

(Supreme  Court  of  Pennsylvania.    July  2, 
1912.) 

1.  Masteb  and  Sebvant  (8  150*)— Injueies 
to  Sebvant— Explosives— Duty  to  Wabn. 

Where  a  stevedore  was  unloading  casks  of 
explosives  in  ignorance  of  the  contents  thereof, 
and  was  injured  thereby,  he  can  recover  from 
his  employer  if  the  latter  had  knowledge  of 
such  danger  and  failed  to  warn  him  and 
give  proper  instruction  in  regard  thereto. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  ||  297,  299-802,  805-307; 
Dec.  Dig.  |  150.»T 

2.  Mastkb  and  Sebvant  (I  286*)— Injubies 
to  Sebvant  —  Explosives  —  Question  fob 
Juby. 

Where  a  stevedore  company  had  notice 
before  the  arrival  of  a  ship  that  part  of  the 
cargo  would  be  "knall  korke,"  the  German  for 
"explosive  corks,"  it  is  a  question  for  the 
jar;  whether  the  company  should  have  known 
of  the  dangerous  nature  of  the  explosives  and 
warned  an  employ*. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  U  1001,  1006,  1010-1050; 
Dec  Dig.  i  286.»] 

8.  Masteb  and  Sebvant  (f  265*)— Danger- 
ous Chabacteb  of  Wobk— Injubt  to  Em- 
ploye. 
What   an   employer   ought   reasonably    to 

know  to  be  dangeron*  to  bis  employes,  he  is 

presumed  to  know. 
[Ed.  Note. — For  other  cases,  see  Master  and 

Servant,  Cent  Dig.  {§  877-906,  955;   Dec  Dig. 

l265.»J 

Appeal  from  Court  of  Common  Pleas,  Phil- 
adelphia County. 

Action  by  Frank  Martin  against  the  Atlan- 
tic Transport  Company.  Judgment  for  plain- 
tiff, and  defendant  appeals.    Affirmed. 

Argued  before  FELL,  C.  J.,  and  BROWN, 
POTTER,  ELKIN,  and  STEWART,  JJ. 

Alfred  D.  Wiler  and  Charles  Blddle,  both 
of  Philadelphia,  for  appellant  Warren  C. 
Graham  of  Philadelphia,  for  appellee. 

BROWN,  J.  We  cannot  tell  whether  the 
probata  followed  the  allegata  In  this  case, 
as  the  statement  of  plaintiff's  cause  of  ac- 
tion does  not  appear  in  appellant's  paper 
book  nor  In  the  appendix  to  it  as  required  by 
rote  29.  We  must  therefore  assume  that 
the  averments  and  proofs  correspond;  and, 
with  the  latter  before  us,  we  cannot  sustain 


the  contention  of  the  appellant  that  the  ques- 
tion of  its  negligence  should  not  have  been 
submitted  to  the  Jury. 

[1,  2]  At  the  time  the  appellee  was  injured 
he  was  employed  as  a  stevedore  by  the  de- 
fendant company,  which  was  engaged  in  the 
business  of  loading  and  unloading  ships  of 
the  Hamburg-American  Line,  plying  between 
Hamburg,  Germany,  and  Philadelphia.  The 
freight  which  the  company  unloaded  was 
shipped  from  Germany  and  was  often  mark- 
ed in  German.  The  cargo  which  the  appellee 
was  helping  to  unload  Included  14  cases  ot 
"knall  korkes,"  marked  "knall  korkes,  vor- 
slcht"  Knall  korkes— dangerously  explosive 
corks — are  used  In  Germany  as  torpedoes 
and  are  well-known  articles  of  commerce. 
Prof.  Theodore  Shumacher,  a  German  profes- 
sor la  the  University  of  Pennsylvania,  tes- 
tified that  the  words  "knall  korke,  vorslcht" 
are  of  common  use  and  mean  "explosive 
corks,  should  be  handled  with  care."  A 
meaning  of  the  word  "vorslcht"  as  given  In 
Adler's  German  dictionary,  a  standard  au- 
thority, Is  "caution."  Five  days  before  the 
arrival  of  the  Arcadia,  the  ship  upon  which 
the  explosion  occurred,  the  defendant  had 
received  a  manifest  of  its  cargo  and  a  plan 
showing  where  each  article  of  freight  was 
stored.  This  manifest  showed  the  shipment 
of  the  14  cases  of  knall  korke,  and  the 
plan  showed  that  they  were  stowed  by  them- 
selves In  hatch  No.  3.  If  the  defendant  com- 
pany had  actually  known  that  this  consign- 
ment was  dangerous  to  handle,  the  obvious 
duty  would  have  rested  upon  it  of  notifying 
its  employes  of  the  danger  incident  to  han- 
dling it  and  of  the  care  to  be  exercised  In 
moving  the  cases;  and,  if  the  appellant  did 
not  have  actual  knowledge  of  this  danger, 
the  question  which  the  trial  Judge  was  called 
upon  to  submit  to  the  jury  was  whether  It 
as  the  employer,  by  the  exercise  of  reason- 
able diligence,  should  have  Known  the  danger, 
for  constructive  knowledge  by  an  employer 
of  danger  to  his  employes  imposes  upon  him, 
no  less  than,  actual  knowledge,  the  duty  of 
warning  his  employes  of  it  and  of  giving  them 
proper  instructions  as  to  how  to  avoid  it 

[3]  What  an  employer  ought  reasonably  to 
know  to  be  danger  to  his  employes  it  is  his 
duty  to  know,  and  he  is  therefore  presumed 
to  know  it  Tissue  v.  Baltimore  &  Ohio  Rail- 
road Co.,  112  Pa.  91,  3  AtL  667,  56  Am.  Rep. 
310;  Bier  v.  Standard  Manufacturing  Co., 
130  Pa.  446,  18  Ati.  637 ;  McGulgan  v.  Beat 
ty,  186  Pa.  329,  40  Ati.  490.  The  stevedores, 
according  to  their  testimony,  were  in  utter 
ignorance  of  the  dangerous  articles  they  were 
handling  when  they  undertook  to  unload  the 
cases  of  knall  korke.  But  with  the  informa- 
tion which  the  defendant  company  had  five 
days  before  the  arrival  of  the  ship  as  to  Its 
cargo,  in  which  were  included  the  14  cases  of 
knall  korke,  It  was  for  the  Jury  to  say  wheth- 
er it  ought  to  have  known  the  dangerous  na- 
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tore  of  the  explosives,  and,  If  so,  whether  It 
was  guilty  of  negligence  in  failing  to  notify 
Its  stevedores  of  the  danger  connected  with 
handling  the  cases  and  of  the  care  to  be 
exercised  In  moving  them. 

The  plaintiff  did  not  rest  merely  npon  the 
explosion,  without  testimony  as  to  what  caus- 
ed it  The  cases  exploded  ad  they  were  being 
handled.  One  had  been  placed  on  the  top 
of  another,  and  the  stevedores  were  placing 
a  third  on  top  of  the  two.  Just  as  they 
dropped  one  end  of  this  third  case  into  posi- 
tion it  exploded.  According  to  the  testimony 
of  William  O.  Robinson,  the  nature  of  the 
corks  was  such  that  a  case  of  them  might  be 
exploded  by  the  mere  Jar  caused  by  setting 
it  upon  the  ground.  He  testified  that  it  was 
exceedingly  dangerous  to  handle  the  cases 
without  extreme  care,  and  that  it  was  very 
dangerous  "to  lift  them  up  by  any  mechan- 
ical contrivance  and  deposit  them  In  the  hold 
of  a  vessel,  or  lift  them  out  of  the  hold  and 
deposit  them  on  the  wharf."  A  fair  inference 
to  be  drawn  by  the  Jury  from  this  testimony 
was  that  the  handling  of  the  cases  caused 
the  explosion;  and,  under  all  the  testimony, 
another,  fair  inference  to  be  drawn  was  that, 
If  the  defendant  company,  which  had  at  least 
constructive  knowledge  of  the  danger  Inci- 
dent to  the  handling  of  the  cases,  had  duly 
Instructed  and  cautioned  its  employes,  the 
handling  would  have  been  more  careful,  and 
the  explosion  would  have  been  avoided. 

The  case  was  for  the  Jury,  and  as  nothing 
In  the  assignments  of  error  calls  for  a  retrial, 
the  Judgment  upon  the  verdict  is  affirmed. 


BRENNAN  v.  KINGSTON  COAL  CO.  et  al 

(Supreme  Court  of  Pennsylvania.    July  2, 
1912.) 

Trial  (|  140*)— Injuries  to  Servant— Ques- 
tion for  Jury. 

In  an  action  by  a  widow  to  recover  for 
death  of  her  son,  under  the  age  of  16  years,  it 
was  error  to  direct  a  verdict  for  defendants  on 
the  ground  that  the  minor  was  guilty  of  fraud 
in  presenting  what  purported  to  be  a  written 
certificate  from  his  father  that  he  was  of  law- 
ful employment  age,  which  certificate  was  ad- 
mittedly forged,  where  the  only  evidence  that 
the  father's  name  was  written  on  the  certif- 
icate before  delivery  to  the  mine  foreman  was 
that  of  the  foreman  himself,  one  of  the  de- 
fendants. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  g|  334,  335;    Dec.   Dig.  f  140.»] 

Appeal  from  Court  of  Common  Pleas,  Lu- 
cerne County. 

Action  by  Catherine  Brennan  against  the 
Kingston  Coal  Company  and  Richard  Jones. 
Judgment  for  defendants,  and  plaintiff  ap- 
peals.   Reversed. 

Argued  before  FELL,  C  J.,  and  BROWN, 
MESTREZAT,  STEWART,  and  MOSCHZIS- 
KER,  JJ. 


Edward  A.  Lynch,  James  H.  Shea,  and 
William  H.  Hlnes,  all  of  Wllkes-Barre,  for 
appellant  Henry  A  Gordon,  and  Anthony 
L.  Williams,  both  of  Wllkes-Barre,  for  ap- 
pellees. 

STEWART,  J.  There  la  but  one  feature  of 
this  case  that  calls  for  consideration.  The 
plaintiff's  son,  a  minor  under  the  age  of  16 
years,  had  been  admitted  to  employment  in 
the  mine  of  the  defendant  company  by  Rich- 
ard Jones,  the  other  defendant  who  was  the 
company's  foreman.  While  in  this  employ- 
ment the  minor  met  his  death  by  accident 
in  the  mine,  and  the  salt  was  brought  by 
his  mother  for  the  recovery  of  damages  by 
reason  thereof.  Binding  Instructions  were 
given  in  favor  of  the  defendant  not  on  the 
ground  that  the  evidence  failed  to  disclose 
negligence  on  part  of  the  defendants  to  which 
the  accident  could  be  referred — a  feature  of 
the  case  into  which  we  need  not  inquire, 
since  it  was  not  discussed  on  the  argument — 
but  solely  on  the  ground  that  the  minor  had 
obtained  his  employment  in  the  mine  by  pre- 
senting to  the  mine  foreman  what  purported 
to  be  a  written  certificate  from  the  minor's 
father  to  the  effect  that  he  was  of  lawful 
employment  age,  which  certificate,  as  es- 
tablished by  the  evidence,  had  never  been 
signed  by  the  father.  The  following  extract 
from  the  charge  very  clearly  expresses  the 
view  taken  of  the  case  by  the  learned  trial 
Judge  and  the  consideration  which  led  him 
to  give  binding  Instructions:  "Suppose  that 
this  boy  had  not  been  killed,  but  had  been 
Injured.  He  would  have  had  a  cause  of  ac- 
tion against  this  company.  It  would  have 
been  a  personal  action  by  representation  of 
a  next  friend,  and  It  would  have  been  an  ac- 
tion by  his  parents.  If  that  case  had  come 
on  to  trial  here,  and  the  same  facts  had  been 
presented  here  with  reference  to  that  cer- 
tificate as  were  presented  with  reference  to 
the  certificate  in  this  case,  the  court  would 
not  hesitate  a  moment  to  say  that  that  was 
a  fraud,  and  on  the  basis  of  that  fraud  there 
could  be  no  recovery  by  this  boy  through  the 
representation  of  his  parents.  The  rule  In 
that  case  must  be  the  rule  In  this.  No  other 
conclusion  can  be  reached."  It  will  be  time 
enough  for  an  expression  of  view  from  us  as 
to  the  correctness  of  the  legal  proposition 
here  asserted,  when  the  question  shall  have 
been  raised  by  appropriate  assignment  and 
shall  have  been  made  the  subject  of  full 
consideration  and  discussion.  It  was  a  mat- 
ter but  briefly  referred  to  In  the  argument 
on  this  appeal. 

Assuming  for  present  purpose  Its  correct- 
ness, It  is  quite  clear  that  It  was  not  In  it- 
self a  sufficient  basis  on  which  to  rest  the 
binding  Instructions  which  followed.  That 
the  certificate  produced  and  offered  on  the 
trial  by  the  defendant  did  not  bear  the  gen- 
uine signature  of  the  boy's  father  may  he  ac- 
cepted as  an  established  fact  since  the  plaln- 
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tiff  herself  so  declared  in  the  course  of  her 
testimony,  and  It  thus  became  an  admission 
on  her  part.  Bnt  there  was  no  admission  by 
her,  nor  was  there  anything  In  the  evidence 
produced  by  her,  which  tended  in  the  least  to 
sbow  that  this  certificate  offered  on  the  part 
of  the  defendant  had  been  used  by  the  minor 
to  obtain  employment  with  the  defendant 
The  testimony  of  the  magistrate,  a  witness 
called  by  plaintiff,  and  therefore  to  be  ac- 
credited against  her,  who  attached  his  cer- 
tificate setting  forth  the  acknowledgment  of 
the  father  before  him  of  the  dne  execution 
of  the  paper,  to  the  effect  that  the  father  had 
never  in  fact  appeared  before  him,  and  that 
he  had  certlfled  to  the  acknowledgment  before 
the  father's  name  had  been  written  in,  at  the 
request  of  the  minor,  has  a  significance  which, 
while  It  is  not  to  be  underestimated,  cannot 
be  allowed  as  controlling.  Richard  Jones,  one 
of  the  defendants,  called  on  his  own  behalf 
and  on  behalf  of  his  codefendant,  testified 
In  an  unqualified  way  that  the  minor  had 
delivered  to  him  the  paper  in  the  shape  and 
condition  It  was  in  when  offered  on  the  trial, 
and  that  upon  the  strength  of  that  certificate, 
purporting  to  be  the  certificate  of  the  father, 
he  had  given  the  minor  employment.  The  ad- 
mitted fact  that  it  was  a  forged  signature, 
that  the  father's  name  had  not  been  inserted 
when  the  minor  secured  the  magistrate's  cer- 
tificate or  attestation — for  that  is  all  that 
It  was — together  with  Jones'  testimony  that 
the  paper  was  delivered  to  him  by  the  boy 
just  as  It  now  appears,  might  be  to  a  Jury 
strongly  persuasive  of  the  fact  that  the  mi- 
nor obtained  employment  by  the  practice  of 
a  fraud  upon  the  defendants.  But  it  could 
not  be  said  to  be  conclusive;  for,  after  all, 
the  one  fact  In  the  case,  as  it  then  stood  on 
the  trial,  was  whether  the  father's  name 
was  written  into  the  paper  before  the  paper 
wag  delivered  to  the  mine  foreman.  Except 
aa  it  was,  responsibility  for  the  fraud  would 
not  attach  to  the  minor.  The  latter,  who  is 
here  charged  with  the  forgery  of  the  name, 
Is  dead,  and  his  lips  are  closed.  Jones,  the 
foreman,  testifying  for  himself  and  his  co- 
defendant,  says  that  the  certificate  when 
handed  in  by  the  minor  contained  the  fa- 
ther's name  He  Is  the  only  witness  for  de- 
fendants who  testifies  to  this  point  In  the 
case.  In  view  of  his  Interest  in  the  result 
of  the  trial,  and  in  view  of  the  death  of  the 
only  other  party  to  the  transaction,  and  the 
person  to  whom  the  alleged  fraud  is  attribut- 
ed, we  are  of  opinion  that  the  Jury  should 
have  been  permitted  to  pass  upon  the  cred- 
ibility of  the  witness,  and  that  it  was  error 
to  give  binding  instructions  for  the  defend- 
ants. 

For  this  reason,  and  without  attempting  to 
pass  upon  the  more  serious  questions  of  law 
suggested  by  the  case,  but  not  specifically  as- 
signed, we  direct  a  reversal  of  the  Judgment, 
with  a  venire  facias  de  novo. 


BBOBST  v.  CITY  OF  READING  et  al 

(Supreme  Court  of  Pennsylvania.     July  2, 
1912.) 

X.  Municipal  Corporations  (|  360*) —  Pub- 
lic Improvements — Sewers — Substituted 
Material. 

Where  a  contractor  for  the  construction 
of  a  sewer  substituted  different  pipe  from  that 
called  for  by  the  specifications  resulting  in  leak- 
ages, he  was  not  entitled  to  compensation  for 
alleged  extra  work  done  to  prevent  such  leak- 
age, though  the  substitution  was  with  the  con- 
sent of  the  city  engineer. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations.  Cent  Dig.  {{  892,  892% ;  Dec. 
Dig.  §  800*] 

2.  Municipal  Corporations  (|  360*)  —  City 

Engineer— Powers. 

Where  a  contract  for  the  construction  of  a 
sewer  provided  for  pipe  of  a  particular  charac- 
ter, the  power  of  the  city  engineer  was  limited 
to  an  interpretation  of  the  contract,  and  he  had 
no  authority  to  authorize  the  contractor  to  sub- 
stitute a  pipe  of  different  material;  and  the 
contractor  was  bound  to  take  notice  of  the  en- 
gineer's lack  of  such  authority. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  ||  892,  892%;  Dec. 
Dig.  |  360.*] 

8.  Municipal  Corporations  (f  993*)  —  Pub- 
lic Improvements  —  Extra  Work  —  Pay- 
ment— Injunction— Taxpayer's  Liability. 
Where  extra  work  by  a  sewer  contractor 
was  required  to  stop  leakages  by  reason  of  a 
substitution  of  different  pipe  for  that  called  for 
in  the  contract  a  taxpayer  was  entitled  to  en- 
join payment  for  such  work  by  the  city,  even 
though  the  contractor  acted  in  good  faith. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {{  2168-2161;  Dec. 
Dig.  {  993.*] 

Appeal  /from  Court  of  Common  Pleas, 
Berks  County. 

Bill  by  Francis  H.  Brobst,  a  taxpayer, 
against  Caleb  Weidner,  Clerk,  Obadlah  Do- 
ward,  Controller,  and  Edward  H.  Filbert 
Treasurer,  of  the  City  of  Reading,  and  the 
City  of  Reading,  to  enjoin  payment  by  the 
City  to  a  contractor  for  alleged  extra  work 
required  to  prevent  leakage  of  sewer  pipes 
Installed  by  the  contractor.  Decree  for  com- 
plainant and  defendants  appeal.    Affirmed. 

Argued  before  FELL,  O.  J.,  and  BROWN, 
MESTREZAT,  ELK2N  and  STEWART,  JJ. 

Isaac  Hiester  and  Adam  B.  Rieser,  both 
of  Reading,  for  appellants.  John  B.  Stevens, 
of  Reading,  for  appellee, 

BROWN,  J.  [1]  No  one  of  the  17  facts 
found  by  the  learned  court  below  has  been 
assigned  as  error,  and  the  case,  as  presented 
by  them.  Is  a  very  simple  one,  Involving  the 
single  question  to  which  there  can  be  but  one 
answer.  In  entering  Into  the  contract  with 
the  city  of  Reading  for  the  construction  of  the 
sewer  pressure  pipe,  the  covenant  of  the  appel- 
lant was  that  he  would  perform  It  "In  strict 
and  exact  accordance  with  the  terms,  condi- 
tions, and  specifications''  attached  to  it  The 
specifications  called  for  a  re-enforced  concrete 
pipe,  built  monolithic,  and  the  express  stlpu- 


•For  otbar  cum  SM  mum  topic  and  section  NUMBHB  la  Dec.  Dig.  *  Am.  Dig.  Kay- No.  8«t1m  t-  Rap'r  Indexes 

Digitized  by  VjOOQ  IC 


32 


85  ATLANTIC  REPORTER 


<P»- 


latlon  was  that,  at  the  end  of  each  day's 
work  of  construction,  the  concrete  should  be 
finished  to  a  vertical  Joint,  against  which  the 
next  day's  work  should  butt,  the  Joint  to 
be  covered  with  a  concrete  ring  or  collar  of 
designated  width  and  thickness.  The  ap- 
pellant, Instead  of  Intending  to  comply  with 
that  stipulation,  entered  Into  the  contract 
with  the  deliberate  Intention  of  not  doing  so, 
but  of  substituting  a  pipe  known  as  the  Leet 
pipe,  made  up  of  short  sections,  manufac- 
tured outside  of  the  trench.  This  pipe  dif- 
fered materially  in  the  mode  of  re-enforce- 
ment from  that  required  by  the  specifica- 
tions, and  was  two-fifths  thinner.  The  pipe 
was  laid  by  the  appellant  in  palpable  disre- 
gard of  the  specifications  and  of  his  decla- 
ration in  his  proposal  for  the  work  that  he 
nad  examined  the  form  of  the  contract  as 
approved  by  the  city  solicitor,  and  would 
contract,  In  the  form  so  approved,  to  do  all 
the  work  "In  exact  conformity  with  the 
terms,  conditions,  and  covenants  contained 
In  said  agreement  and  the  specifications." 

[2]  As  a  consequence  of  the  appellant's 
failure  to  construct  the  pipe  as  he  had  con- 
tracted, it  leaked  at  most  of  its  Joints,  and, 
when  he  stopped  the  leaks  by  widening  the 
trench  and  building  concrete  rings  around 
the  Joints,  he  did  only  what  he  ought  original- 
ly to  have  done.  In  no  sense  can  this  last 
work  be  regarded  as  extra  work,  within  the 
contemplation  of  the  contract,  and  for  which 
compensation  ought  to  be  allowed ;  for  If  the 
appellant  had  laid  a  pipe  in  accordance  with 
the  specifications,  and  there  had  Seen  leaks, 
he  was  bound,  by  the  seventy-eighth  clause 
of  the  specifications,  to  stop  them  by  tear- 
ing up,  if  necessary,  the  entire  pipe  line  and 
relaying  it  at  his  own  expense.  The  answer 
made  to  this  is  that  the  city's  board  of  pub- 
lic works  had  assented  to  the  use  of  the 
Leet  pipe.  Suppose  it  had.  Leaks  in  the 
pipe  to  be  laid  were  to  be  stopped  "at  the 
expense  of  the  contractor."  But,  even  if 
this  were  not  so,  the  plea  of  the  appellant 
to  be  paid  Is  unavailing  for  another  reason. 
His  contract  was  with  the  city  of  Reading, 
and  not  with  Its  engineers  or  board  of  pub- 
lic works.  They  were  but  Its  agents  to  act 
for  it  in  the  preliminaries  leading  up  to  the 
contract,  to  formulate  the  terms  of  the  same, 
and  to  see  that  they  were  performed;   and 


the  appellant  was  bound  to  take  notice  of 
the  extent  and  limits  of  the  powers  of  these 
agents.  Roland  v.  Reading  School  District, 
161  Pa.  102,  28  AtL  995;  O'Malley  v.  Oly- 
phant  Borough,  198  Pa.  525,  48  AtL  483. 
What  the  city  engineer  and  the  board  of  pub- 
lic works  permitted  the  appellant  to  do  was 
not  the  city's  permission.  He  had  contract- 
ed, as  Just  stated,  not  with  them,  but  with 
It;  and  they  were  wltho~ut  authority  to 
make  a  new  contract  with  him  to  bind  It 
The  powers  of  the  engineer  were  to  inter- 
pret the  contract,  not  to  change  it;  and  yet 
this  is  what  he  undertook  to  do.  No  devia- 
tions from  the  approved  plans  and  specifica- 
tions were  to  be  allowed,  unless  by  the 
written  consent  of  the  city  engineer,  approv- 
ed by  the  board  of  public  works.  For,  what 
was  more  than  a  mere  deviation  by  the  ap- 
pellant from  his  contract  with  the  city,  he 
did  not  even  have  the  written  consent  of  the 
engineer. 

Nearly  50  years  ago  It  was  said  by  Mr. 
Justice  Agnew,  In  Hague  v.  Philadelphia,  48 
Pa.  627 :  "Now,  more  than  ever,  do  we  need 
a  rigid  enforcement  of  public  contracts,  and 
a  stricter  moral  discipline,  to  defeat  the 
varied  plans  by  which  money  Is  taken  from  ■ 
the  treasury  without  authority.  The  older 
we  grow  as  a  people,  the  more  systematized 
and  difficult  of  detection  do  the  schemes  be- 
come for  plundering  the  public ;  and,  among 
them  all,  none  are  more  prominent  or  suc- 
cessful than  those  which  concern  contracts 
and  Jobs."  If  this  was  true  then,  it  is  truer 
now;  and  the  learned  chancellor  below  well 
said  that,  unless  contractors  are  held  to 
specifications  and  calls  for  bids  upon  them, 
they  will,  instead  of  serving  to  guide  bidders 
and  protect  the  puolic,  become,  as  to  both, 
a  sham  and  a  snare. 

[3]  The  appellant  may  have  acted  in  entire 
good  faith ;  but  that  is  not  the  question  be- 
fore us.  By  his  contract  with  the  city,  he 
and  it  are  bound;  and  the  appellee,  a  tax- 
payer, has  the  right  to  ask  that  both  be 
held  to  their  agreement,  else  moneys  of  the 
public  will  be  unlawfully  paid  to  the  ap- 
pellant 

The  filing  of  this  bill  was  not  unduly  de- 
layed, and,  as  none  of  the  assignments  of  er- 
ror call  for  a  reversal  of  the  decree,  It  la 
affirmed  at  appellant's  costs. 
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3.  Phtbicianb  and   Surgeons  ({  6*)— Pbac 

TICING     WITHOUT     AUTHORITY— TBIALi—EVI 


SWABTS  t.  SIVENY. 

(Supreme    Court   of   Rhode    Island.     Dec.    6, 
1912.) 

1.  Physicians  and  Surgeons  (16*)— Prac- 
ticing Without  Authority— What  Con- 
stitutes—"Chibopbactob"  —  "Chibopbao- 
tics." 

One  not  a  licensed  physician,  who  held 
himself  out  as  a  "chiropractor"  (that  is,  one 
versed  in  the  science  of  ''chiropractics,"  said  to 
be  a  system  of  adjusting  the  cause  of  disease 
without  drugs,  based  on  a  thorough  knowledge 
of  the  nervous  system),  and  who,  by  means  oi 
pamphlets,  claimed  to  be  able  to  cure  all  the 
ills  to  which  the  flesh  is  heir,  is  guilty  of  a 
violation  of  Gen.  Laws  1909,  c.  193,  f  8,  mak- 
ing it  a  misdemeanor  for  any  person  not  law- 
fully authorized  and  registered  to  practice 
medicine  or  surgery;  the  practice  of  medicine 
or  surgery  in  itself  not  requiring  the  adminis- 
tration of  drugs. 

[Ed.  Note.— For  other  cases,  see  Physicians 
and  Surgeons,  Cent  Dig.  H  6-11;  Dec.  Dig. 
I  &■•] 

2.  Physicians  and  Subqeons  (f  6*)— Prac- 
ticing Without  Authority— Information 
—Sufficiency. 

An  information  charging  that  accused  held 
himself  out  as  a  practitioner  of  medicine,  will- 
ing to  practice  the  art  of  preventing,  curing, 
and  alleviating  disease  for  reward,  accused 
calling  himself  a  chiropractor,  instead  of  a 
physician  or  surgeon,  is  sufficiently  definite. 

[Ed.  Note.— For  other  cases,  see  Physicians 
and  Surgeons,  Cent  Dig.  {{  6-11;  Dec.  Dig. 
§6.»] 

AO- 

Dbial— Bvi 

DENCE. 

In  &  prosecution  for  practicing  medicine 
without  a  license,  brought  on  the  complaint  of 
the  secretary  of  the  board  of  health,  evidence 
as  to  the  secretary's  reason  for  making  his  com- 
plaint is  inadmissible. 

[Ed.  Note.— For  other  cases,  see  Physicians 
and  Surgeons,  Cent  Dig.  ${  6-11;    Dec  Dig. 

1  Physicians  and  Subqeons  (I  6*)— Prac- 
ticing Without  a  License — Evidence. 
In  a  prosecution  for  practicing  medicine 
without  a  license,  evidence  as  to  the  cures  ef- 
fected by  accused  is  inadmissible,  being  im- 
material. 

[Ed.  Note. — For  other  cases,  see  Physicians 
and  Surgeons,  Cent  Dig.  {I  6-11;    Dec.  Dig. 

5.  Physicians  and  Surgeons  (f  6*>— Prac- 
ticing  Without  a   License— Evidence. 

In  a  prosecution  for  practicing  medicine 
without  a  license,  where  accused  claimed  to  be 
a  chiropractor,  and  referred  to  books  and  pam- 
phlets as  descriptive  of  his  treatment  such 
works  were  properly  admitted  in  evidence. 

[Ed.  Note. — For  other  cases,  see  Physicians 
and  Surgeons,  Cent  Dig.  ft  6-11;    Dec  Dig. 

6.  Physicians  and  Subgeons  (J  6*)— Prac- 
ticing Without  a  License — Trial— In- 
structions. 

Where  a  chiropractor  was  prosecuted  for 
practicing  medicine  without  a  license,  the  ques- 
tion for  the  jury  is  whether  accused  was  guilty 
of  practicing  medicine  or  surgery  without  a 
license,  and  not  whether  the  chiropractic  sci- 
ence is  the  practice  of  medicine. 

[Ed.  Note. — For  other  cases,  see  Physicians 
and  Surgeons,  Cent  Dig.  |§  6-11;  Dec  Dig. 
I  8.*] 


Exceptions  from  Superior  Court,  Provi- 
dence and  Bristol  Counties;  Christopher  M. 
Lee,  Judge. 

On  the  complaint  of  Gardner  T.  Swarts, 
Frank  Siveny  was  found  guilty  of  practicing 
medicine  without  a  license,  and  he  excepts. 
Exceptions  overruled,  and  case  remitted  for 
sentence. 

Comstock  &  Canning  and  Patrick  P.  Cur- 
ran,  all  of  Providence,  for  the  State.  Cassius 
L.  Kneeland  and  George  A.  Breaden,  both  of 
Providence,  for  defendant 

VINCENT,  X  The  defendant  was  tried 
and  found  guilty  In  the  district  court  of  the 
Sixth  judicial  district,  and  In  the  superior 
court  in  Providence  county,  on  the  complaint 
of  Gardner  T.  Swarts,  secretary  of  the  State 
Board  of  Health,  which  alleged  that  "In 
said  county,  on  the  1st  day  of  January,  A.  D. 
1910,  and  from  that  day  to  the  day  of  the 
date  of  this  complaint,  with  force  and  arms 
Frank  Siveny,  alias  John  Doe,  of  said  Provi- 
dence, laborer,  did  open  an  office  with  intent 
to  practice  medicine,  and  did  hold  himself 
out  to  the  public  as  a  practitioner  of  medi- 
cine, by  appending  to  bis  name  the  title 
of  'Chiropractor,'  and  by  representing  that 
he  was  versed  in  and  willing  to  practice  for 
compensation  the  art  of  preventing,  curing, 
and  alleviating  disease  and  pain,  and  did 
attempt  to  and  did  practice  medicine  and 
surgery,  after  having  received  therefor,  and 
with  Intent  to  receive  therefor,  directly  and 
Indirectly,  a  bonus,  gift,  and  compensation; 
said  defendant  not  being  then  and  there  le- 
gally authorized  to  practice  medicine  within 
this  state,  and  not  being  then  and  there  reg- 
istered to  practice  medicine  according  to  law." 

The  scope  of  the  complaint  Is  to  charge  the 
defendant  with  holding  himself  out  as  a  prac- 
titioner of  medicine,  in  violation  of  chapter 
193,  |  8,  of  the  general  laws  of  Rhode  Island, 
without  having  a  license  from  the  State 
Board  of  Health.  After  a  verdict  of  guilty 
in  the  superior  court,  the  defendant  filed  his 
motion  for  a  new  trial,  on  the  ground  that 
such  verdict  was  against  the  law  and  the 
evidence.  This  motion  was  denied  by  the 
justice  presiding  at  the  trial,  whereupon  the 
defendant  filed  his  bill  of  exceptions.  These 
exceptions  cover  the  refusal  of  the  court  to 
quash  the  complaint  and  warrant,  the  denial 
of  a  motion  to  direct  a  verdict  the  refusal  to  , 
Instruct  the  Jury  as  requested,  and  the  rul- 
ings of  the  court  as  to  the  admission  and 
exclusion  of  testimony. 

[1]  The  necessity  for  some  legislation  de- 
signed to  regulate  the  practice  of  medicine 
and  surgery  has  been  very  generally  recog- 
nized. Legislatures  in  many  of  the  states 
have  enacted  laws  looking  to  the  protection 
of  the  public  from  unscrupulous  persons,  or 
persons  of  Insufficient  education  or  acquire- 
ment, who  might  seek  to  treat  disease  and 
bodily   aliments.     Under   the  laws   of  this 
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state  any  person  desiring  to  practice  medi- 
cine therein  must  first  observe  certain  regu- 
lations regarding  registration,  must  present 
satisfactory  evidence  of  fitness  to  practice 
and  pass  such  examination  as  the  State 
Board  of  Health  may  require.  Then,  If  the 
State  Board  of  Health  is  satisfied  that  the 
attainments  of  the  applicant  are  such  as 
would  warrant  it,  a  certificate  will  be  issued 
by  said  board  authorizing  him  to  practice 
medicine.  Without  such  certificate  no  one 
Is  authorized  to  practice  medicine  in  this 
state. 

Section  8,  c.  193,  Gen.  Laws,  is  as  follows : 
"Sec.  8.  Any  person  who,  not  being  then 
lawfully  authorized  to  practice  medicine 
within  this  state,  and  so  registered  according 
to  law,  shall  practice  medicine  or  surgery  or 
attempt  to  practice  meaicine  or  surgery,  or 
any  of  the  branches  of  medicine  or  surgery, 
after  having  received  therefor  or  with  the 
intent  of  receiving  therefor,  either  directly 
or  indirectly,  any  bonus,  gift,  or  compensa- 
tion, or  who  shall  open  an  office  with  intent 
to  practice  medicine  or  shall  hold  himself 
out  to  the  public  as  a  practitioner  of  medi- 
cine, whether  by  appending  to  his  name  the 
title  of  doctor  or  any  abbreviation  thereof, 
or  M.  D.,  or  any  other  title  or  designation 
implying  a  practitioner  of  medicine,  or  in 
any  other  way,  shall  be  deemed  guilty  of 
a  misdemeanor,  and  upon  conviction  thereof 
shall  be  fined  fifty  dollars,  and  upon  each 
and  every  subsequent  conviction  shall  be 
fined  one  hundred  dollars  and  Imprisoned 
thirty  days,  either  or  .both,  in  the  discretion 
of  the  court;  and  in  no  case  when  any  pro- 
vision of  this  chapter  has  been  violated  shall 
the  person  so  violating  such  provision  be 
entitled  to  receive  compensation  for  services 
rendered."  Upon  this  section  of  the  statute 
the  complaint  against  the  defendant  is  found- 
ed, and  under  It  he  was  convicted  in  the 
court  below. 

It  appears  from  the  testimony  of  the  de- 
fendant that  at  the  time  of  the  trial  he  was 
52  years  of  age;  that  in  his  boyhood  he 
attended  a  grammar  school,  which  he  left  at 
the  age  of  13  or  14  years,  and  he  thinks  that 
he  attended  for  two  terms  some  Institute,  the 
name  or  location  of  which  he  does  not  dis- 
close; that  after  leaving  the  Institute  he 
carried  on  the  business  of  a  mason  at  Brain- 
erd,  Minn.,  later  coming  to  Massachusetts, 
where  he  was  employed  as  a  bricklayer ;  that 
at  the  age  of  44  he  attended  for  3  or  4 
months  a  school  of  chlropractics  at  Brainerd, 
Minn.,  which  was  carried  on  by  a  Mrs.  Lynch, 
and  called  the  Lynch  School.  In  describing 
this  school  the  defendant  says  "there  was 
no  set  term,  no  set  time  for  anybody  to  prac- 
tice at  that  time.  There  was  no  establish- 
ed school  In  the  country,  bat  I  went  there 
and  stayed  3  or  4  months  in  it"  After 
leaving  the  Lynch  School  the  defendant  re- 
turned to  Massachusetts,  where  he  opened 
an  office  and  practiced  as  a  chiropractor  for 


a  year  or  more,  removing  from  there  to 
Providence,  where  he  has  since  remained  and 
continued  the  chiropractic  treatment  In  es- 
tablishing himself  In  Providence,  he  rented 
two  connected  rooms  in  the  Csesar  Miscli 
Building,  upon  the  door  of  one  of  which  he 
caused  to  be  inscribed  "Dr.  Frank  Siveny, 
Chiropractor,"  and  upon  a  table  In  the  room 
devoted  to  the  reception  of  patients  he  exposed 
for  distribution  certain  cards  and  pamphlets 
designed  to  convey  Information  as  to  the 
great  benefits  to  be  derived  from  the  chiro- 
practic treatment,  and  specifying  the  time 
within  which  certain  serious  diseases  and 
ailments  could  be  cured  thereby. 

The  word  "chiropractic"  or  "chiropractor," 
according  to  the  defendant,  is  coined  from 
two  Greek  words,  "chiro"  and  "practlcas,"  sig- 
nifying something  done  with  the  hands.  The 
defendant  in  his  testimony  makes  use  of  the 
words  "cure"  and  "cured"  two  or  three  times, 
apparently  in  a  moment  of  forgetfulness; 
but  on  the  whole  he.  seems  to  studiously 
avoid  the  use  of  these  words,  evidently  under 
the  Impression  that  any  attempt  to  care  dis- 
ease would  bring  him  within  the  practice  of 
medicine.  He  further  undertakes  to  exclude 
himself  from  the  practice  of  medicine  fcy 
showing  that  he  does  not  take  the  pulse  or 
ascertain  the  temperature  of  the  patient,  does 
not  administer  drugs,  and  does  not  other- 
wise employ  the  means  usually  resorted  to 
by  physicians  in  aid  of  their  diagnosis.  He 
claims  that  the  chiropractic  Idea  is  not  to 
cure  the  disease,  but  to  remove  the  cause, 
and  thus  allow  or  bring  about  a  recovery 
therefrom ;  a  distinction  which  we  find  some 
difficulty  In  appreciating.  The  real  design 
and  scope  of  this  treatment,  as  practiced  by 
the  defendant,  Is  succinctly  set  forth  in  the 
card  which  he  prepared  or  adopted  and  dis- 
tributed.   The  card  is  as  follows: 

"Hours,  9  to  5.  Sundays  and  evenings  by 
appointment  Frank  Siveny,  D.  C.  402  West- 
minster Street  Ceesar  Mlsch  Building,  Provi- 
dence, R.  I. 

"Chibopkactio:  A  new  science  of  adjust- 
ing the  causes  of  disease  without  drugs, 
based  on  a  thorough  knowledge  of  the  nerv- 
ous system.  Nerves  which  control  the  vari- 
ous functions  of  the  body  emerge  from  small 
openings  between  the  bony  segments  of  the 
spinal  column.  A  slight  variation  of  these 
bones  will  cause  pressure  on  a  nerve  and  cut 
off  the  flow  of  mental  Impulses,  the  result 
of  which  is  disease.  The  chiropractic  meth- 
od is  to  adjust  the  abnormality,  remove  the 
pressure,  and  thus  permit  the  nerve  to  re- 
gain its  normal  size  and  duty,  thereby  re- 
moving the  disease. 

"Because  it  is  new,  don't  say  'impossible.' 
That  Is  what  was  said  of  Marconi.  Do  not 
condemn  until  you  investigate.  I  am  the 
only  practitioner  of  this  science  In  New  Eng- 
land. 

"If  you  have  any  of  the  following  ail- 
ments, stop  taking  drugs.    Let  the  chiroprac- 
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tor  adjust  the  causes,  fie  knows  where  to 
find  the  causes  of  your  disease,  and  will 
prove  it  if  you  give  him  an  opportunity. 
Abscesses,  asthma,  appendicitis,  blindness, 
Bright's  disease,  brain  fever,  bladder  trou- 
bles, bronchitis,  cancer  (any  part  of  the 
body),  constipation,  cataract,  cholera  morbus, 
childbed  fever,  catarrh,  colic,  curvature,  dia- 
betes, diarrhoea,  dysmenorrhoea,  dropsy,  dys- 
entery, deafness,  diphtheria,  epilepsy,  ec- 
zema, erysipelas,  female  diseases,  fevers  (all 
types),  goitre,  gall  stones,  gout,  gastroynia, 
hernia,  hysteria,  hay  fever,  heart  disease, 
hydrocele,  lmpotency,  indigestion,  insanity, 
Jaundice,  kidney  trouble,  liver  diseases,  la 
grippe,  locomotor  ataxia,  lumbago,  lupus, 
mumps,  measles,  malarial  fever,  meningitis, 
neuralgia,  nervous  debility,  pharyngitis,  pal- 
sy, pleurisy,  paralysis,  pneumonia,  peritoni- 
tis, piles,  quinsy,  rheumatism,  sarcocele,  sci- 
atica, sight,  spleen,  scrofula,  St  Vitus  Dance, 
stuttering,  spinal  meningitis,  spinal  diseases, 
tomors  (any  part. of  the  body)  typhoid,  ver- 
tigo, worms. 

"Diseases  marked  with  asterisk  are  spe- 
cial. This  list  is  only  a  small  portion  of  the 
diseases  we  adjust  for.  Common  names  are 
nsed.  so  that  every  one  may  understand. 
Don't  be  discouraged  if  your  disease  is  not 
listed  here,  for  space  is  limited." 

The  pamphlet  by  G.  H.  Patchen,  M.  D.,  en- 
titled "The  Chiropractic  Idea,"  was  also  cir- 
culated by  the  defendant,  and  bears  upon  the 
back  of  it  in  large  type,  "Presented  by  Frank 
Siveny,  Chiropractor,  402  Westminster  St, 
Providence,  R.  I.,  Caesar  Mlsch  Bldg." 

This  pamphlet  contains,  among  other 
things,  the  following  statement:  "Abstract- 
edly, the  term  [chiropractor]  is  a  proper  one 
to  apply  to  any  trade  or  profession  in  which 
the  hands  are  the  tools  used  in  performing 
any  specified  work ;  but,  applied  to  the  study 
of  the  cause,  nature,  and  elimination  of  dis- 
ease, it  means  a  science  and  philosophy 
which  claims  to  be  able,  not  only  to  analyze 
and  locate,  unerringly,  the  physical  cause  of 
disease,  but  also  to  provide  an  original, 
unique,  and  adequate  means  of  adjusting  or 
removing  this  cause  more  promptly,  radical- 
ly, and  permanently  than  by  any  other  meth- 
od known  at  the  present  time."  Further  on, 
the  pamphlet  enumerates  some  30  or  more 
serious  diseases,  the  causes  of  which  can  be 
removed  and  a  recovery  accomplished  with- 
in eertaln  specified  periods  by  the  employ- 
ment of  the  chiropractic  treatment 

In  the  case  of  State  v.  Mylod,  20  R.  I.  632, 
40  AU.  753,  41  I*  R.  A.  428,  It  was  held  that 
in  the  construction  of  penal  statutes  It  was 
the  well-established  rule  that  words  and 
Phrases  must  be  taken  In  their  ordinary  ac- 
ceptation and  popular  meaning,  unless  a  con- 
trary intent  appears;  that  the  practice  of 
medicine,  as  ordinarily  or  popularly  under- 
stood, has  relation  to  the  art  of  preventing, 
curing,  or  alleviating  disease,  and  consists 
In  the  discovery  of  the  cause  and  nature  of 


disease,  and  the  administration  of  remedies 
or  the  prescribing  of  treatment  therefor. 
The  practice  of  medicine  does  not  wholly  de- 
pend upon  the  administration  ef  drugs.  It 
is  a  matter  of  common  knowledge  that  the 
use  of  drugs  by  doctors  of  medicine  has  ma- 
terially decreased,  especially  during  the  last 
20  years  or  more,  and  that  not  Infrequently 
the  medical  practitioner  limits  his  efforts  to 
cure  or  alleviate  disease  to.  the  regulation  of 
diet  and  exercise,  or  to  prescribing  .some 
change  of  scene,  climate,  or  environment 
reaching  a  conclusion  as  to  the  needs  of  his 
patient  after  learning  his  physical  condition 
through  a  proper  diagnosis,  in  which  he  Is 
materially  aided  by  his  knowledge  of  dis- 
ease, its  origin,  its  anatomical  and  physio- 
logical features,  and  its  causative  relations. 

The  question  now  Is:  Has  the  defendant 
been  guilty  of  practicing  medicine  within  the 
terms  of  the  statute,  the  phrase  "practice 
medicine"  to  be  taken  in  its  ordinary  ac- 
ceptation and  popular  meaning?  We  think 
he  has.  Be  has'  undertaken  by  a  certain  sys- 
tem or  method  of  treatment  to  cure  or  al- 
leviate disease  or  pain.  His  intentions  so  to 
do  are  clearly  evidenced  by  the  testimony  of 
witnesses  and  the  literature ,  which  he  has 
adopted  and  distributed  in  the  advertise- 
ment of  his  business,  and  he  has  exacted  a 
certain  compensation  for  each  treatment  or 
group  of  treatments.  To  refer  again  to  the 
Patchen  circular,  we  find  that  the  defendant 
boldly  claims  to  be  versed  in  that  science 
and  philosophy  which  enables  him  to  ana- 
lyze and  unerringly  locate  the  physical  cause 
of  disease,  and  to  be  capable  of  applying  the 
proper  remedy  therefor.  If  it  be  assumed 
that  the  method  or  system  practiced  by  the 
defendant  is  of  any  value,  it  must  also  be 
assumed  that  some  knowledge  of  disease,  its 
origin,  its  anatomical  and  physiological  fea- 
tures, and  its  causative  relations  must  be 
employed  to  locate  and  determine  Its  na- 
ture, unless  the  defendant  would  have  us  be- 
lieve that  all  the  ills  to  which  flesh  is  heir 
proceed  from  the  impingement  of  nerves  be- 
tween the  sectional  vertebrae  of  the  spine, 
and  that  whenever  one  or  more  displaced 
sections  are  brought  into  proper  alignment 
the  disease  will  disappear  without  the  need 
of  any  determination  on  the  part  of  the 
chiropractor  as  to  the  location  of  the  affect- 
ed part  or  the  nature  of  the  ailment  This 
view  of  the  matter  we  are  not  prepared  to 
accept 

[2]  The  defendant  has  taken  an  exception 
to  the  refusal  of  the  court  below  to  quash 
the  complaint  on  the  ground  that  the  of- 
fense is  not  stated  with  a  clearness  and  par- 
ticularity sufficient  to  apprise  him  of  the 
charge  against  him  and  enable  him  to  pre- 
pare his  defense.  We  do  not  see  any  merit 
in  this  exception.  There  is  no  dlmculty  in 
ascertaining  from  the  perusal  of  the  com- 
plaint that  the  defendant  is  charged  with 
holding  himself    out   as  a   practitioner  ot 
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medicine,  versed  In  and  willing  to  practice 
the  art  of  preventing,  caring,  and  alleviat- 
ing disease  and  pain,  for  a  reward  or  fee, 
without  the  authorization  of  the  State  Board 
of  Health.  The  defendant  sets  up  in  his 
brief  that  he  is  charged,  in  the  first  place, 
with  "opening  an  office  with  Intent  to  prac- 
tice medicine  and  surgery  by  appending  to 
his  name  'Chiropractor.' "  This  partial  state- 
ment is,  by  itself,  Incorrect  and  misleading. 
The  complaint  charges  that  the  defendant 
"did  open  an  office  with  Intent  to  practice 
medicine,  and  did  hold  himself  out  to  the 
public  as  a  practitioner  of  medicine  by  ap- 
pending to  his  name  the  title  of  'Chiroprac- 
tor' and  by  representing  that  he  was  versed 
in  and  willing  to  practice  for  compensation 
the  art  of  preventing,  curing,  and  alleviating 
disease  and  pain."  The  attempt  of  the  de- 
fendant to  divide  the  charge  in  the  com- 
plaint into  a  series  of  separate  charges,  and 
then  to  individualize  them  in  his  argument, 
does  not  seem  to  us  to  be  warranted  or  to 
serve  any  nseful  purpose. 

[3]  The  plaintiff's  exceptions  numbered  2 
3,  4,  and  6  relate  to  the  rulings  of  the  court 
as  to  the  admission  and  exclusion  of  evi- 
dence. The  defendant  asked  Dr.  Gardner  T. 
Swarts,  the  complainant,  if  he  issued  the 
complaint  on  the  strength,  alone,  of  the  word 
"Chiropractor."  This  was  objected  to,  and 
we  think  properly  excluded  by  the  court 
It  was  Immaterial.  The  complaint  speaks 
for  itself,  and  the  mental  attitude  of  Dr. 
Swarts  in  making  the  complaint  is  In  no 
way  important. 

[4]  The  defendant  also  interrogated  some 
of  the  witnesses  with  a  view  to  showing  the 
benefits  resulting  to  some  of  the  parties  who 
had  been  treated  by  the  defendant,  and  that 
in  some  cases  he  had  succeeded  In  alleviat- 
ing their  troubles  after  regular  doctors  of 
medicine  had  made  the  attempt  and  failed. 
These  questions  Were  objected  to,  #and  we 
think  properly  ruled  out  as  immaterial.  The 
result  of  defendant's  treatment  is  of  no  con- 
sequence in  the  present  Inquiry.  The  pur- 
port of  the  complaint  is  that  the  defendant 
had  been  practicing  medicine  without  au- 
thority. The  result  of  such  practice  to  the 
patient,  If  shown,  could  not  have  aided  the 
Jury  in  determining  the  question  submitted 
to  them. 

[S]  The  defendant  also  objected  to  the  in- 
troduction of  certain  books  and  pamphlets 
descriptive  of  the  chiropractic  treatment,  and 
setting  forth  its  advantages  and  beneficial 
results  to  those  who  might  be  suffering  from 
either  of  the  serious  diseases  and  ailments 
enumerated  therein.  We  do  not  find  any  er- 
ror In  the  introduction  of  this  evidence. 
These  books,  etc.,  related  to  chiropractic 
schools  and  methods,  to  which  the 'defend- 
ant had  referred  with  approval  in  his  testi- 
mony. 


[I]  The  defendant  requested  the  court  to 
charge  the  Jury  that,  "It  the  Jury  find  that 
a  chiropractic  is  not  a  practitioner  of  medi- 
cine and  surgery,  then  your  verdict  should 
be  for  the  defendant"  This  request  was 
rightly  refused.  The  question  for  the  Jury 
was  not  thus  limited.  The  real  question  was 
the  broader  one,  as  to  whether  the  defend- 
ant under  all  the  evidence  In  the  case,  had 
been  guilty  of  practicing  medicine  without 
authority. 

The  defendant's  exceptions  are  overruled, 
and  the  case  Is  remitted  to  the  superior 
court  for  sentence. 


DUFFY  et  al.  v.  McHALE. 

(Supreme  Court  of  Rhode  Island.    Dec.  6, 
1912.) 

1.  Limitation  of  Actions  (|  25*) — Judg- 
ments—Action on. 

Decrees  of  the  probate  court  allowing  ac- 
counts and  balances  in  favor  of  a  guardian, 
being  ex  parte  and  liable  to  be  reopened  for 
fraud  or  manifest  mistake,  do  not  constitute 
judgments  in  favor  of  the  guardian,  as  against 
the  ward,  so  as  to  make  the  statute  of  limita- 
tions concerning  judgments  applicable  to  claims 
allowed  the  guardian. 

[Ed.  Note.— For  other  cases,  Bee  Limitation 
of  Actions,  Cent.  Dig.  fg  118-131;  Dec  Dig.  S 
25.*] 

2.  Limitation  of  Actions  (8  102*)— Accrual 
or  Actions— Running  of  Statute. 

The  statute  of  limitations  does  not  begin 
to  run  on  a  claim  of  a  guardian  against  his 
ward  while  the  relation  of  guardian  and  ward 
continues;  that  relation  precluding  the  institu- 
tion of  a  suit  by  the  guardian  against  his  ward. 
[Ed.  Note. — For  other  cases,  see  Limitation 
of  Actions,  Cent.  Dig.  §§  404-505;  Dec  Dig.  J 
102  ;*  Guardian  and  Ward,  Cent.  Dig.  §  483.] 

3.  Guardian  and  Ward  (f  68*)— Advance- 
ments— Liability  or  Ward. 

Where  a  guardian  advances  money  to  pre- 
serve his  ward's  real  estate',  when  the  latter's 
income  is  insufficient  to  pay  his  debts  and  pro- 
vide for  his  maintenance,  such  advances  are 
proper  and  may  be  recovered. 

[Ed.  Note.— For  other  cases,  see  Guardian 
and  Ward,  Cent  Dig.  §§  264-282,  407;  Dec 
Dig.  S  68.*] 

4.  Executors  and  Administrators  (§  91*)— 
Guardian  and  Ward  (J  37*)— Policy  of 
Law— lrkeqular  Acts. 

It  is  the  policy  of  the  courts  to  sustain,  if 
possible,  the  acts  of  executors,  administrators, 
or  guardians,  when  their  action  has  been  in 
good  faith  and  without  detriment  to  the  estates 
'and  interests  Intrusted  to  them,  although  irreg- 
ular in  some  particulars. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  |g  397,  398, 
400-402:  Dec.  Dig.  §  91;*  Guardian  and  Ward, 
Cent  Dig.  |  168;    Dec  Dig.  |  37.*] 

5.  Guardian  and  Ward  (|  153*)— Accounts 
— Final  Account— What  Constitutes. 

Annual  partial  accounts  of  a  guardian,  not 
containing  all  the  disbursements  and  advance- 
ments, are  not  final  accounts. 

[Ed.  Note. — For  other  cases,  see  Guardian 
and  Ward,  Cent  Dig.  f  508;   Dec.  Dig.  f  153.*] 

6.  Executors  and  Administrators  (|  224*) 
—Filing  of  Claims— Statutes. 

While  Gen.  Laws  1896,  c  215,  |  2,  allow- 
ing the  presentation  of  claims  against  estates 
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of  deceased  persons  to  the  administrator,  and 
not  requiring  such  claims  to  be  filed  in  the  pro- 
bate court,  was  still  In  force,  it  was  not  neces- 
sary for  an  administrator  to  file  his  claim  in 
the  probate  court. 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  §{  708-788; 
Dec.  Dig.  g  224.*] 

Appeal  from  Superior  Court,  Providence 
and  Bristol  Counties;  Willard  B.  Tanner, 
Presiding  Justice. 

Proceeding  by  Thomas  McHale,  adminis- 
trator, for  settlement  of  his  accounts.  From 
a  judgment  allowing  his  accounts,  Margaret 
Duffy  and  others  appeal.   Affirmed. 

Cooney  &  Cahill,  of  Providence,  for  appel- 
lants. Doran  &  Flanagan,  of  Providence,  for 
appellee. 

SWEETLAND,  J.  This  is  an  appeal  from 
the  allowance  by  the  probate  court  of  Central 
Falls  of  the  final  account  of  the  appellee, 
Thomas  J.  McHale,  as  administrator  of 
James  McHale. 

In  1891  the  appellee  was  appointed  and 
qualified  as  guardian  of  his  nephew  and 
niece,  James  McHale  and  Margaret  McHale, 
minors.  These  wards  were  brother  and  sis- 
ter, orphans,  and  had  no  other  brothers  or 
sisters.  The  said  Margaret  died  in  Septem- 
ber, 1897,  and  the  said  James  in  1905.  No 
administration  was  taken  on  Margaret's  es- 
tate. The  appellee  as  guardian  of  the  said 
minors,  rendered  four  Joint  accounts  relative 
to  their  estates  in  his  bands,  and  the  same 
were  allowed  by  the  probate  court  of  Central 
Falls.  These  Joint  accounts  treated  every 
item  of  receipt  and  disbursement  as  the  same 
for  each  ward,  and  the  balances  as  equally 
in  favor  of  or  against  each  of  them.  The 
fourth  and  last  of  these  joint  accounts,  ren- 
dered Just  after  the  death  of  said  Margaret, 
Included  as  disbursements  all  the  debts  aris- 
ing from  the  last  sickness,  funeral,  and  bur- 
ial of  said  Margaret;  and  in  said  account  a 
balance  due  the  guardian  of  $783.45  was  de- 
clared, and  the  said  account  was  allowed  by 
said  probate  court  on  December  22,  1897. 
Without  approving  this  method  of  Joint  ac- 
counting, the  court  finds  that  during  the 
period  covered  by  said  fourth  Joint  account 
the  estates  of  the  two  wards  consisted  ex- 
clusively of  real  estate,  of  which  they  were 
tenants  in  common,  and  the  rents  derived 
therefrom,  in  which  each  of  the  two  wards 
had  an  equal  Interest,  and  that  the  said 
James  was  the  sole  heir  of  said  Margaret, 
and  took  her  Interest  in  said  real  estate,  sub- 
ject to  the  payment  of  her  debts  and  fu- 
neral expenses.  Furthermore,  the  appellants 
have  filed  in  the  papers  of  this  case  a  writ- 
ten withdrawal  of  their  objection  to  the 
charging  of  said  balance  of  9783.45  due  un- 
der said  fourth  account  entirely  against  the 
estate  of  said  James,  which  objection  they 
formerly  made  on  the  ground  that  It  was  a 
Joint  debt,  and  should  be  charged  one-half 


against  the  estate  of  said  Margaret  and  one- 
half  against  the  estate  of  said  James. 

Said  appellants,  however,  still  urge  upon 
other  grounds  their  objection  to  the  allow- 
ance of  said  balance  as  part  of  a  claim  in  the 
administrator's  account  now  under  consider- 
ation. After  said  fourth  joint  account  the 
appellee,  as  guardian  of  said  James,  render- 
ed six  accounts  to  said  probate  court,  in  none 
of  which  does  he  carry  forward  or  charge 
said  balance  of  $783.45.  The  seventh  of  the 
accounts  of  the  appellee  as  the  guardian  of 
said  James,  being  the  third  after  said  joint 
accounts,  was  allowed  by  said  probata  court 
on  December  10,  1002,  and  showed  a  balance 
of  $19.19  due  to  said  guardian.  This  bal- 
ance, also,  was  not  carried  forward  and  charg- 
ed in  the  subsequent  accounts.  The  last  ac- 
count of  the  appellee  as  guardian,'  rendered 
after  the  death  of  said  James  and  allowed 
by  said  probate  court,  showed  a  balance  of 
$127.91  In  the  hands  of  said  guardian.  The 
appellee  was  appointed  administrator  of  the 
estate'  of  said  James,  and  duly  qualified.  In 
his  final  account,  as  such  administrator,  now 
under  consideration,  the  appellee  has  allow- 
ed as  a  debt  against  the  estate,  and  states 
that  "he  has  paid  out,"  his  claim  "for  bal- 
ance due  him  on  guardian's  accounting  $674.- 
73."  This  item  alone  of  the  account  is  dis- 
puted by  the  appellants.  It  Is  made  up  by 
adding  together  the  balances  of  $783.45  and 
$19.19,  due  to  the  guardian  upon  the  two  ac- 
counts referred  to,  and  deducting  from  that 
sum  the  balanco  of  $127.91  found  in  his 
hands  upon  his  last  guardian's  account  The 
appellee's  final  account  as  administrator,  in- 
cluding said  item,  was  allowed  by  said  pro- 
bate court,  and  upon  appeal  it  was  allowed 
by  the  decision  of  the  presiding  justice  of 
the  superior  court  sitting  without  a  jury. 
The  matter  is  before  us  upon  exception  to 
Bald  decision  of  the  superior  court 

In  support  of  this  exception,  the  appel- 
lants urge  that  the  claim  of  the  appellee,  bas- 
ed upon  said  balances  of  $783.45  and  $19.19, 
should  not  be  allowed,  because  a  right  of 
action  as  to  each  of  these  balances  accrued 
to  the  appellee  at  the  time  of  the  allowance 
of  the  account  In  which  the  balance  Is  found, 
and  therefore  the  claim  is  barred  by'  the  stat- 
ute of  limitations.  Whatever  may  be  said  as 
to  the  balance  of  $783.45,  this  objection  of 
the  appellants  has  no  application  to  the  bal- 
ance of  $19.19,  as  that  was  allowed  by  the 
probate  court  on  November  29,  1902.  The 
said  James  McHale  died  in  1905.  The  appel- 
lee was  appointed  administrator  upon  the 
estate  of  said  James,  May  24,  1905,  and  as 
far  as  appears  at  once  allowed  said  claim 
against  the  estate. 

[1]  To  the  contention  of  the  appellants  the 
appellee  has  replied  that  the  decrees  of  the 
probate  -court  allowing  the  accounts  show- 
ing said  balances  have  the  force  of  judgments, 
and  that  the  claim  accruing  upon  each  de- 
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cree  would  not  be  barred  by  the  statute  of 
limitations  until  20  years  after  the  entry  of 
said  decree.  We  do  not  regard  the  decrees 
of  a  probate  court,  approving  the  annual  ac- 
counts rendered  by  a  guardian  during  the 
course  of  the  guardianship,  as  final  and  con- 
clusive upon  the  ward  These  partial,  pe- 
riodical accounts,  although  notices  of  their 
pendency  were  given  by  publication  In  a  pub- 
lic newspaper,  and  although  they  were  al- 
lowed by  the  probate  court,  are,  In  effect,  by 
reason  of  the  disability  of  the  ward,  ex  parte 
proceedings,  and  they  may  be  reopened  on 
the  ground  of  fraud  or  manifest  or  gross  mis- 
take. Such  decrees  furnish  prima  facie  evi- 
dence of  the  correctness  of  the  accounts  ap- 
proved; but  they  do  not  constitute  Judg- 
ments in.  favor  of  the  guardian  against  the 
ward. 

[2]  There  Is,  however,  an  ample  and  con- 
clusive answer  to  the  claim  and  argument  of 
the  appellants.  The  statute  of  limitations  Is 
not  applicable  to  the  circumstances  of  the 
matter  as  urged  by  the  appellants.  The  stat- 
ute does  not  begin  to  run  until  there  is  a 
claimant  capable  of  suing,  and  a  person  ca- 
pable of  being  sued.  The  position  of  suitor 
and  defendant  is  inconsistent  with  the  rela- 
tion existing  between  guardian  and  ward, 
which  relation  calls  for  the  exercise,  on  the 
part  of  the  guardian,  of  oversight,  control, 
and  defense  of  the  ward's  person  and  estate. 
We  know  of  no  authority  to  the  contrary, 
and  it  is  in  accord  with  reason  that  the  law 
will  not  permit  the  guardian  to  sue  his  ward 
while  that  relationship  continues.  Hence  no 
right  of  action  against  his  ward  can  be  said 
to  have  accrued  to  this  appellee  at  the  time 
when  either  of  said  accounts,  showing  a  bal- 
ance In  favor  of  the  appellee,  was  allowed  by 
the  probate  court  In  the  lifetime  of  the 
said  James  McHale  the  statute  did  not  begin 
to  run  against  any  claim  which  the  appellee 
had  for  advances  made  for  the  benefit  of 
said  James  during  the  guardianship. 

[S]  Any  such  advances  would  create  a  valid 
claim  against  the  estate  of  said  James  after 
his  death,  provided  such  advances  were  ones 
proper  to  be  made  by  the  guardian.  The 
balances  in  question  in  favor  of  the  guardi- 
an clearly  arose  by  reason  of  advances  made 
by  the  guardian  to  preserve  the  ward's  real 
estate,  when  the  ward's  Income  was  Insuf- 
ficient to  pay  the  debts  of  the  ward  and  to 
provide  for  his  maintenance.  The  action  of 
the  probate  court  in  approving  such  advances 
was  proper. 

If  the  guardian  had  been  of  greater  ex- 
perience in  such  matters  he  would  have  car- 
ried forward  the  balances  In  his  favor  Into 
his  subsequent  accounts;  and  the  amount 
that  he  now  claims  against  the  estate  of  his 
ward,  which  is  the  item  under  consideration, 
would  have  appeared  as  a  balance  in  his 
favor  in  his  last  account  rendered  as  guard- 
Ian  after  the  death  of  his  ward. 


[4]  We  would  not  commend  the  method 
of  accounting  adopted  by  the  appellee,  but  it 
was  employed  honestly  by  him.  From  an 
inspection  of  the  entire  series  of  his  ac- 
counts, approved  by  said  probate  court,  we 
can  find  without  difficulty  the  exact  record 
of  his  dealings  with  his  ward's  estate  and 
the  true  final  balance  of  his  account  From 
the  nature  of  probate  proceedings  It  frequent- 
ly happens  that  persons  without  experience 
or  training  In  such  matters  are  called  upon 
to  act  as  executors,  administrators,  or 
guardians.  They  may  be  the  persons  most 
available,  and  notwithstanding  their  lack  of 
experience  they  may  be  the  persons  most 
suitable  for  appointment  It  is  the  policy 
of  the  courts  to  sustain,  If  possible,  the  acts 
of  such  executors,  administrators,  or  guard- 
ians, when  the  court  finds  that  their  action 
has  been  In  good  faith,  and  without  detri- 
ment to  the  estates  and  interests  Intrusted 
to  them,  although,  perhaps,  such  action  has 
been  Irregular  In  some  particulars. 

[S]  According  to  the  true  Intent  of  a  final 
account,  the  appellee  has  never  rendered  his 
final  account  as  guardian  showing  the  con- 
dition of  his  account  with  his  ward's  estate 
at  the  termination  of  the  guardianship. 
However,  it  would  serve  no  good  purpose, 
In  connection  with  the  matter  that  Is  before 
us  now,  to  require  the  appellee  to  go  back  to 
the  probate  court  and  render  his  final  ac- 
count as  guardian.  The  question  before  us 
can  as  well  be  determined  from  an  examina- 
tion of  his  annual  partial  accounts.  Such 
question  is :  Did  the  appellee  make  the  ad- 
vances for  his  ward's  benefit  which  are  the 
basis  of  his  claim,  and  did  such  advances, 
if  made,  remain  unpaid  at  the  time  of  the 
ward's  death?  An  Inspection  of  all  said 
guardianship  accounts  approved  by  the  pro- 
bate court  furnishes  clear  prima  facte  proof 
of  the  validity  of  the  appellee's  claim.  No 
attempt  has  been  made  by  the  appellants 
to  discredit  these  accounts.  This  state  of 
the  evidence  warranted  the  finding  of  the 
probate  court  and  of  the  superior  court  that 
the  item  under  consideration  constituted  a 
valid   claim   against    the   intestate's    estate. 

[6]  The  appellants  further  object  to  the 
decision  of  the  Justice  of  the  superior  court 
on  the  ground  that  the  appellee  did  not  file 
his  claim  In  the  probate  court  within  one 
year  after  his  appointment  as  administrator. 
There  Is  no  force  In  this  objection.  At  the 
time  of  the  appellee's  appointment  as  ad- 
ministrator the  statute  permitted  the  presen- 
tation of  claims  against  estates  of  deceased 
persons  to  the  administrator,  and  did  not 
require  such  claims  to  be  filed  In  the  probate 
court    Gen.  Laws  1896,  C.  215,  |  2. 

The  appellants'  exception  is  overruled, 
and  the  case  is  remitted  to  the  superior 
court  for  further  proceedings  in  accordance 
with  the  decision  of  the  superior  court 
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(Supreme  Judicial  Court  of  Maine.    Dec.  4, 
1912.) 
L  Wnxs  (i  865*) — Probate— Appeal— Peti- 
tion—Motion  to  Dismiss. 

Motion  to  dismiss  a  petition  to  be  allowed 
to  appeal  from  a  decree  admitting  a  will  to 
probate,  based  on  the  petition  not  making  cer- 
tain allegations,  la  equivalent  to  a  demurrer  to 
the  petition. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  |  830;   Dec  Dig.  f  365.*] 

Z  Wills    (!   365*)— Probate— APPEAL— PETI- 
TION— JUBISDICTIONAL   AVEBMENTS. 

Under  Rev.  St  c.  65,  g  30,  providing  that 
if  a  person  entitled  to  appeal  from  a  probate 
decree  "from  accident,  mistake,  defect  of  notice 
or  otherwise  without  fault  on  his  part,  omits 
to  claim  or  prosecute  his  appeal"  as  provided, 
the  Supreme  Court,  "if  justice  requires  a  re- 
vision, may  allow  an  appeal,  the  jurisdictional 
facts,  which  a  petition  for  leave  to  appeal  must 
aver,  are  accident,  mistake,  defect  of  notice, 
and  want  of  fault  on  petitioner's  part,  and  do 
not  include  the  fact  that  "justice  requires  a 
revision";  this  being  a  mere  matter  of  proof. 
(Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  J  830;    Dec.  Dig.  8  365.*] 

3.  Wiixs  (|  365*)— Phob ate— Appeal— Peti- 
tion—Matters  or  Proof. 

The  petition  for  leave  to  appeal  from  a 
probate  decree,  because  of  petitioner,  through 
accident,  mistake  or  defect  of  notice,  without 
fault  on  his  part,  having  omitted  to  seasonably 
claim  or  prosecute  his  appeal,  need  not  state 
with  technical  precision  matters  of  proof  of 
such  excuses. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  J  830;  Dec.  Dig.  §  365.*] 

Exceptions  from  Supreme  Judicial  Court, 
Knox  County,  at  Law. 

Petition  by  Emma  Monroe  Carter  and  oth- 
ers to  enter  appeal  from  a  probate  decree. 
Petition  dismissed,  and  petitioners  bring  ex- 
ceptions.   Exceptions  sustained. 

Argued  before  WHITEHOUSE,  C.  J.,  and 
SAVAGE,  SPEAR,  CORNISH,  and  KING,  JJ. 

Coggan  &  Coggan,  of  Boston,  Mass.,  for  pe- 
titioners. R.  I.  Thompson,  of  Rockland,  for 
Inhabitants  of  South  Thomaston. 

SPEAR,  J.  This  case  comes  up  on  excep- 
tions by  both  the  petitioner  to  enter  an  ap- 
peal from  the  decree  of  the  judge  of  probate 
admitting  to  probate  the  will  of  Harriett  A. 
Monroe,  late  of  Rockland,  deceased,  and  by 
one  of  the  beneficiaries  named  In  the  will  to 
the  allowance  of  an  amendment  of  the  peti- 
tion.   The  petition  is  as  follows: 

"Respectfully  petitions  and  represents  to 
this  honorable  court  the  undersigned : 

"That  Harriett  A.  Monroe,  who  last  dwelt 
In  Rockland,  in  said  county,  died  on  the 
26th  day  of  January,  A.  D.  1911. 

"That  your  petitioners  are  heirs  at  law 
and  next  of  kin  of  the  deceased. 

'That  there  was  presented  to  the  pro- 
bate court  for  said  county  of  Knox  a  peti- 
tion asking  for  the  probate  of  a  certain  in- 
strument purporting  to  be  the  last  will  and 
testament  of  said  Harriett  A.  Monroe,  by 


David  V.  Smith,  the  executor  named  therein. 

"That  upon  said  petition  an  order  of 
notice  Issued  out  of  said  probate  court,  with 
order  thereon,  that  the  same  be  published 
for  three  weeks  successively  In  the  Rockland 
Opinion,  a  newspaper  published  at  said  Rock- 
land, giving  notice  to  all  parties  to  appear  at 
a  probate  court  to  be  held  at  Rockland  in 
and  for  said  county  on  the  21st  day  of  Feb- 
ruary, A.  D.  1911. 

"That  on  said  21st  day  of  February,  said 
petition  being  uncontested,  no  one  appearing 
to  oppose  the  granting  of  said  petition,  a 
decree  was  entered  in  said  probate  court 
proving  and  allowing  said  document  as  the 
last  will  and  testament  of  the  said  deceased, 
Harriett  A.  Monroe. 

"That  your  petitioners  live  in  a  remote 
part  of  the  state,  having  had  no  previous 
knowledge  of  the  sickness  or  death  of  the 
deceased,  nor  did  any  knowledge  of  the  pres- 
entation of  said  instrument  to  said  court 
come  to  their  notice. 

"That  they  were  entirely  ignorant  of  the 
death  of  the  deceased,  or  of  the  existence 
of  any  instrument  purporting  to  be  the  last 
will  of  the  deceased,  or  that  any  steps  had 
been  taken  In  the  settlement  of  her  estate. 

"That  through  accident,  mistake,  and  de- 
fective notice,  and  without  fanlt  on  your  pe- 
titioners' part,  they  omitted  to  claim  or  pros- 
ecute their  appeal,  or  to  appear  in  said  pro- 
ceedings. 

"And  your  petitioners  set  forth  as  the  rea- 
sons of  said  appeal  that  said  instrument  filed 
and  admitted  to  probate  as  the  last  will  and 
testament  of  the  said  deceased,  Harriett  A. 
Monroe,  was  not  the  will  of  the  said  Har- 
riett A.  Monroe,  and  that  the  same  was  not 
duly  executed,  that  the  said  deceased  was 
not  at  the  time  of  the  alleged  execution  of 
said  instrument  of  sound  and  disposing  mind, 
but  was  of  unsound  mind,  and  that  undue 
influence  was  exerted  upon  the  said  deceased, 
thereby  rendering  the  execution  of  said  in- 
strument, If  executed  at  all,  null  and  void. 

"Wherefore  your  petitioners  pray  that 
they  may  be  allowed  to  enter  an  appeal  from 
the  decree  of  said  court  of  probate  to  this 
honorable  Supreme  Court  of  Probate,  and  be 
allowed  to  prosecute  their  appeal  as  if  it 
had  been  seasonably  done,  and  that  due  no- 
tice to  all  parties  adversely  Interested  may 
be  given." 

The  inhabitants  of  South  Thomaston,  ben- 
eficiaries under  the  will,  moved  to  dismiss 
the  petition  for  the  following  reasons : 

"And  now  comes  the  inhabitants  of  the 
town  of  South  Thomaston,  beneficiaries  nam- 
ed in  the  will  of  said  Harriett  A.  Monroe, 
and  upon  whom  a  duly  attested  copy  of  said 
petition  has  been  served",  and  moved  that 
said  petition  be  dismissed  for  the  following 
reasons,  namely: 

"(1)  Because  said  petition  does  not  allege 
that  justice  required  a  revision. 


•For  other  easei  sea  same  topic  and  section  NUMBER  In  Dec.  Dig.  &  Am.  Dl*.  Key-No.  Series  A  Rep'r  Indexes 


Digitized  by 


Google 


40 


85  ATLANTIC  REPORTER 


(Me. 


"(2)  Because  said  petition  does  not  allege 
that  any  will  of  said  Harriett  A.  Monroe 
was  ever  presented  for  probate  in  the  pro- 
bate court  of  Knox  county.  It  alleges  only 
a  petition  therefor. 

"(3)  Because  said  petition  alleges  that  an 
order  of  notice  on  said  will  was  'Issued  out 
of  said  probate  court,'  but  does  not  allege 
that  said  order  was  not  complied  with. 

"(4)  Because  said  petition  does  not  allege 
in  what  part  of  the  state  said  petitioners 
lived  at  the  time  of  the  sickness  or  death  of 
said  Harriett  A  Monroe,  or  at  the  time  of 
the  presentation  of  her  will  for  probate,  or 
at  the  time  of  the  probate  thereof. 

"(5)  Because  said  petition  does  not  allege 
that  the  petitioners  named  therein  did  not 
have  Knowledge  of  the  presentation  of  said 
will  for  probate.  It  says  only  that  they  had 
no  knowledge  of  notice. 

"(6)  Because  there  is  nothing  in  said  pe- 
tition to  show  that  the  petitioners  did  not 
have  such  knowledge  within  20*  days  after 
the  probate  of  said  will  (February  21,  1911), 
so  that  they  or  either  of  them  might  have 
appealed  to  the  Supreme  Court  of  probate 
within  that  time  if  they  or  he  had  so  de- 
sired." 

[1-3]  The  justice  sitting  as  the  Supreme 
Court  of  probate  dismissed  the  petition  upon 
the  first,  fourth,  and  sixth  ground  alleged 
in  the  motion.  To  this  ruling  the  petitioners 
took  exceptions.  The  motion  to  dismiss  was 
equivalent  to  a  demurrer.  In  Gurdy,  Ap- 
pellant, 101  Me.  73,  63  Atl.  322,  Involving  a 
motion  to  dismiss,  the  court  held:  "This  is 
in  effect  a  demurrer.  In  passing  upon  the 
Issue  thus  raised  all  the  allegations  In  the 
appeal  and  reasons  of  appeal  must  be  taken 
as  true."  At  the  threshold,  therefore,  is 
raised  the  question  whether  this  petition  is 
sufficient,  assuming  every  statement  to  be 
true,  to  give  the  Supreme  Court  of  probate 
jurisdiction  to  hear  the  evidence  for  the 
purpose  of  determining  the  question  of  fact, 
whether  justice  required  such  revision  of  the 
decree,  as  would  authorize  the  appeal  to  be 
entered  and  prosecuted.  Tbe  language  of  the 
statute  (R.  S.  c.  65,  f  30),  authorizing  the 
appeal,  Is:  "If  any  such  person  from  ac- 
cident, mistake,  defect  of  notice,  or  other- 
wise without  fault  on  his  part,  omits  to 
claim  or  prosecute  his  appeal,  as  aforesaid, 
the  Supreme  Court,  if  justice  requires  a  re- 
vision, may,  upon  reasonable  terms,  allow 
an  appeal  to  be  entered  and  prosecuted. 
*  •  •  "  But  one  of  the  objections  to  the 
validity  of  the  petition  Is  because  It  "does 
not  allege  that  justice  requires  a  revision." 
It  is  not  necessary  that  it  should.    It  Is  not 


a  jurisdictional  fact  The  jurisdictional  aver- 
ments of  the  statute  are  accident,  mistake, 
defect  of  notice,  and  want  of  fault  on  the 
part  of  the  petitioner.  These  requirements 
are  conditions  precedent  to  any  further  in- 
quiry, and  hence  must  be  alleged.  Upon 
failure  to  aver  and  establish  them  the  case 
ends,  irrespective  of  its  merits.  But  upon 
proof  of  these  prerequisites  then  the  court 
may  go  further,  and  inquire  whether  "Jus- 
tice requires  a  revision;  this  being  a  matter 
of  proof  and  not  of  jurisdiction."  In  Dauby 
v.  Dawes,  81  Me.  30,  16  Atl.  256,  the  court 
say:  "Still  It  does  not  necessarily  follow 
that  the  petition  shall  aver  everything  which 
may  be  proved  to  authorize  jurisdiction. 
•  *  *  We  do  not  think  that  the  techni- 
cal rules  of  pleading  should  be  stringently 
applied  In  a  case  of  this  kind."  In  Gurdy, 
Appellant,  103  Me.  356,  69  AtL  546,  where 
the  question  of  jurisdiction  was  directly 
raised,  the  court  say :  "It  is  not  denied  that 
when  an  interested  party,  from  accident, 
mistake,  or  otherwise  without  fault  on  his 
part,  omits  to  claim  an  appeal,  the  Supreme 
Court  of  probate  has  authority  to  allow  an 
appeal  to  be  entered."  In  addition  to  these 
jurisdictional  averments,  it  was  held  In  Gur- 
dy, Appellant,  101  Me.  73,  63  Atl.  322,  su- 
pra, that,  to  justify  an  entry  of  an  appeal, 
two  things  are  indispensable:  "Appeal  must 
show  what  order,  sentence,  decree  or  denial 
of  the  judge  of  probate  is  appealed  from; 
and  taking  all  allegations  in  the  appeal  and 
the  reason  therefor  to  be  true,  it  must  ap- 
pear that  there  was  error."  These  are  both 
found  In  the  petition  before  us.  The  second 
reason  for  dismissal  Is  obviated  by  tbe  aver- 
ment in  another  paragraph  in  the  petition 
that  the  will  was  probated  on  the  21st  day 
of  February  following  the  date  of  the  peti- 
tion. The  other  objections  clearly  go  to  mat- 
ters of  proof  rather  than  averment.  In 
Gurdy,  Appellant,  101  Me.  73,  63  Atl.  322, 
supra,  the  rule  governing  this  class  of  cases 
was  stated  as  follows:  "Technical  precision 
of  statement  and  pleading  are  not  required 
in  probate  appeals  to  the  same  extent  as  in 
actions  at  law."  Danby  v.  Dawes,  81  Me. 
30,  16  Atl.  255 ;  Chase  v.  Bates,  81  Me.  182, 
16  Atl.  642. 

Under  this  rule  of  liberal  interpretation,  it 
is  the  opinion  of  tbe  court  that  the  petition 
was  sufficient  to  authorize  the  court  to  pro- 
ceed to  a  hearing  thereon.  Upon  this  con- 
clusion it  becomes  unnecessary  to  consider 
the  exceptions  to  the  allowance  of  the  amend- 
ment 

Exceptions  to  the  dismissal  of  the  petition 
sustained. 
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RODIOK  t.  MAINE  CENT.  R.  CO. 

(Supreme  Jndidal  Court  of  Maine.    Dec.  4, 
1912.) 

1.  New  Trial  (|  71*)— Conclusiveness  or 

VERDICT— CONFLICTING   EVIDENCE. 

In  an  action  against  a  carrier  for  personal 
injuries,  held,  that  a  finding,  on  conflicting  evi- 
dence, that  plaintiff  fell  upon  a  part  of  defend- 
ant's wharf  set  apart  for  passenger  travel  was 
not  so  manifestly  wrong  as  to  require  it  to  be 
let  aside. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  H  144,  145;   Dec.  Dig.  {  71.*] 

2  Carriers   (I   286*)— Carrier   or   Passen- 
gers—Personal  Injuries — Condition  and 
Use  or  Premises. 
Where  part  of  carrier's  wharf  was  used 
by  passengers  on  foot,  and  a  walk  led  up  the 
wharf  to  a  part  of  it  across  which  there  was 
no  barrier,  and  over  which  there  were  no  warn- 
ings, so  that  a  passenger  could  go  directly  to 
carriages  allowed  to  wait  on  that  part  of  the 
wharf,  on  the  carrier's  private  property  over 
which  it  had  control,  there  was  an  invitation 
to  a  passenger  to  use  that  way;   and  the  car- 
rier was  bound  to  use  due  care  toward  passen- 
gers upon  it. 

TEd.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  ||  1142-1148,  1150-1152;  Dee.  Dig. 
I  286.*] 

3.  Carriers  (|  286*)— Cabbieb  or  Passen- 
gers—Personal Injuries— Accumulation 
or  Ice. 

Where  a  carrier,  after  a  heavy  snowfall, 
removed  only  a  part  of  it  from  its  wharf,  and 
scraped  the  sidewalk  hi  front  of  it,  but  allowed 
ice  to  remain  in  places  on  the  walk  and  out- 
tide  of  it,  without  attempting  to  remove  or 
sand  it,  a  passenger's  fall  on  the  ice  was  due  to 
a  condition  for  which  the  carrier  was  respon- 
sible: 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  |f  1142-1152;    Dec.  Dig.  f  286.*] 

1  Carriers  ({  286*)— Carrier  or  Passen- 
gers—Personal  Injuries— Due  Care. 
A  passenger  walking  along  a  wharf  in  the 
usual  way  with  other  passengers  from  the  same 
boat  although  ahe  did  not  look  at  the  surface 
of  the  wharf  to  discover  ice,  and  who,  had  she 
to  looked,  would  not  have  seen  it,  because  it 
was  covered  by  snow,  was  in  the  exercise  of 
due  care,  since  she  had  a  right  to  assume  that 
the  carrier  had  provided  a  reasonably  safe 
walk. 

[Ed,  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  ||  1142-1152;  Dec.  Dig.  {  286.*] 

6.  Evidence    (|    859*)— Review— Discretion 
or  Trial  Court— Admission  or  Evidence— 
Photographs. 
The   admissibility   of  photographs   In   evi- 
dence, whether    they    are   sufficiently  verified, 
whether  they  appear  to  be  fairly  representative, 
of  the  object  portrayed,  and  whether  they  may 
be  useful  to  the  jury,  lies  largely  within  the 
discretion  of  the  trial  judge,  whose  discretion, 
unless  shown  by  the  facts  to  have  been  abused, 


u  not  the  subject  of  exception;  but  where  a 
photograph,  in  a  passengers  action  for  injuries 
instead  of  showing  simply  the  conditions  exist- 


ing at  the  time,  showed  the  plaintiff  standing 
at  the  place  where  she  claimed  to  have  fallen, 
that  place  being  a  controverted  point,  it  would 
hare  been  a  wiser  exercise  of  discretion  to  have 
excluded  the  photograph,  although  its  admis- 
sion was  not  such  an  abuse  of  discretion  as  to 
Justify  a  new  trial 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  ||  749-755;   Dec.  Dig.  |  859.*] 


6.  Evidence  (|  859*)— Document  art  Evi- 
dence—Photographs— Condition  or  Prem- 
ises. 

Photographs,  if  admissible  In  evidence, 
should  simply  show  the  conditions  existing  at 
the  time,  to  aid  the  jury  In  applying  the  oral 
evidence  to  the  particular  location.  They 
should  represent  inanimate,  not  animate,  ob- 
jects, as  otherwise  they  tend  to  unduly  empha- 
size the  claims  or  evidence  of  one  of  the  par- 
ties. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  ||  749-755;   Dec  Dig.  j  359.*] 

7.  Carriers  (8  286*)—- Carrier  of  Passen- 
gers—Personal Injuries— Condition  of 
Premises. 

It  is  the  duty  of  a  carrier  to  exercise  all 
ordinary  core  to  maintain  its  premises,  given 
to  the  use  of  passengers,  in  such  a  reasonable 
and  suitable  condition  that  passengers,  who 
are  themselves  in  the  exercise  of  ordinary  care, 
may  use  them  In  safety. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  §§  1142-1148,  1150-1152;  Dec.  Dig. 
1286.*] 

8.  Damages  (|  132*)— Measure— Exclusive 
Damages— Permanent  Injuries  to  Foot 
and  Ankle. 

A  verdict  of  $4,830,  In  an  action  against 
a  carrier  by  a  woman  employed  at  $1,400  a 
year,  whose  earning  capacity  bad  been  reduced, 
whose  injury  to  her  foot  and  ankle  was  serious, 
with  strong  probability,  if  not  absolute  cer- 
tainty, of  being  permanent,  whose  expenses  had 
been  large,  and  whose  suffering  had  been  se- 
vere, was  not  excessive. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  ||  872-385,  396;   Dec.  Dig.  |  132.*] 

On  Motion  and  Exceptions  from  Supreme 
Judicial  Court,  Hancock  County,  at  Law. 

Action  by  Elizabeth  M.  Rodick  against  the 
Maine  Central  Railroad  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  the 
case  up  on  motion  and  exceptions.  Motion 
and  exceptions  overruled. 

Argued  before  WHITEHOUSE,  C.  J.,  and 
SAVAGE,  SPEAR,  CORNISH,  KINO,  and 
HALEY,  JJ. 

Deasy  &  Lynani,  of  Bar  Harbor,  for  plain- 
tiff. Hale  &  Hamlin,  of  Elkworth,  and  For- 
rest Goodwin,  of  Skowhegan,  for  defendant 

CORNISH,  J.  On  the  evening  of  February 
8,  1911,  the  plaintiff,  a  passenger  on  a  steam- 
boat of  the  defendant  company,  landed  at  Its 
wharf  in  Bar  Harbor,  and,  while  passing 
along  and  upon  the  wharf  on  her  way  to 
take  a  public  conveyance,  slipped  upon  Ice, 
fell,  and  was  seriously  injured.  She  obtain- 
ed a  verdict  of  $4,830,  and  the  defendant  has 
brought  the  case  to  this  court  on  motion  and 
exceptions. 

Motion. 

[1, 2]  The  wharf  of  the  defendant  com- 
pany corresponded  to  the  station  grounds  of 
a  railroad  for  the  arrival  and  departure  of 
passengers.  It  covered  considerable  space ; 
a  portion  being  used  for  the  passenger  sta- 
tion, a  portion  for  the  freight  station,  and 
the  rest  for  passengers  on  foot,  or  for  con- 
veyances, which  were  permitted  to  drive  up- 
on the  wharf.    The  usual  course  of  passen- 
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ger  travel  from  an  Incoming  steamer  was  up 
the  slip  beneath  an  awning  toward  the  pas- 
senger station,  and  then  around  the  corner 
of  the  station  and  along  a  walk  12  feet  wide 
running  beside  the  station,  with  a  railing  or 
guard  on  the  outer  side.  This  walk  led  off 
the  wharf  to  the  public  highway;  and  out- 
side this  railing  carriages,  public  and  pri- 
vate, were  allowed  to  drive  upon  the  wharf 
to  bring  and  carry  away  passengers.  A 
space  of  about  4  or  5  feet  in  width,  slightly 
raised,  next  the  rail  formed  a  buffer  against 
which  the  rear  wheels  of  the  carriages  rest- 
ed. At  the  end  of  the  railing,  near  the  cor- 
ner of  the  station,  was  an  electric  light  pole. 
At  various  places  there  were  openings  in  the 
railing  to  enable  passengers  to  pass  through 
and  reach  their  carriages.  Between  the  end 
of  the  railing  at  the  electric  light  pole,  near 
the  northwest  corner  of  the  passenger  sta- 
tion, across  to  the  freight  station,  was  no 
guard  or  railing  to  prevent  a  passenger  going 
directly  to  a  team;  and  teams  were  permit- 
ted to  wait  at  that  portion  of  the  wharf.  In 
the  summer  a  barrier,  in  the  form  of  a  chain, 
was  stretched  across  from  the  light  pole  to 
one  of  the  posts  supporting  the  awning  to 
prevent  such  travel;  but  this  was  not  used 
in  the  winter. 

The  plaintiff,  on  the  evening  in  question, 
had  reached  a  point  near  the  light  pole, 
when  she  suddenly  slipped  on  ice  and  fell. 
The  sharp  issue  of  fact  submitted  to  the  jury 
in  the  charge  was  the  precise  spot  where  she 
fell;  the  case  apparently  having  been  tried 
upon  the  theory  that  if  she  was  injured  upon 
the  passenger  walk,  or  within  that  portion 
of  the  wharf  set  apart  for  passenger  travel, 
the  defendant  company  would  be  liable, 
while  if  she  was  injured  at  a  point  a  few 
feet  outside,  where  she  may  have  gone  to 
take  a  team,  the  company  would  be  free 
from  liability.  A  large  number  of  witnesses 
on  both  sides  testified  as  to  the  exact  spot 
where  she  fell,  and  where  she  was  found 
after  the  fall;  and  upon  the  issue  submit- 
ted the  jury  must  have  found  that  the  plain- 
tiff's contention  was  correct  The  evidence 
is  conflicting;  but  we  cannot  say,  after  care- 
fully studying  and  comparing  it,  that  the 
finding  on  this  point  is  so  manifestly  wrong 
as  to  be  set  aside.  Were  the  question  before 
the  court  without  the  verdict  of  a  jury,  we 
might  conclude  that  the  plaintiff,  when  she 
reached  the  pole,  instead  of  turning  to  the 
left  and  following  the  sidewalk,  took  a  step 
or  two  to  the  right  to  reach  her  team.  But 
we  are  not  prepared  to  say  that  even  then 
the  company  would  be  free  from  blame.  It 
knew  the  situation.  It  permitted  teams  to 
drive  upon  that  portion  of  the  wharf  and 
wait  for  passengers ;  and  it  might  naturally 
expect  these  passengers  would  be  obliged  to 
take  a  few  steps  beyond  the  sidewalk  to 
reach  the  waiting  teams.  No  rail  or  chain 
at  that  point  suggested  a  barrier.  No  sign 
warned  passengers  not  to  proceed  to  the 
teams.;  On  the  contrary,  the  situation  was 


such  as  to  imply  an  Invitation.  This  was 
not  a  pnblic  highway  in  which  the  teams 
were  waiting,  and  over  which  the  defendant 
would  have  neither  control  nor  responsibility. 
It  was  the  defendant's  private  property,  de- 
voted to  the  use  of  the  public;  and  it  was 
bound,  In  law,  to  use  due  care  toward  pas- 
sengers upon  it  Keefe  v.  B.  &  A.  R.  R.  Co., 
142  Mass.  251,  7  N.  E.  874. 

[3]  The  plaintiff's  fall  was  due  to  a  condi- 
tion for  which  the  defendant  was  respon- 
sible. A  heavy  snow  had  fallen  on  the  pre- 
ceding day.  A  portion  of  it  had  been  remov- 
ed from  the  wharf,  and  the  sidewalk  bad 
been  scraped.  But  the  evidence  leads  to  the 
conclusion  that  Ice  had  been  allowed  to  re- 
main at  points  both  on  the  walk  and  just 
outside  it;  and  no  attempt  was  made  to  re- 
move or  sand  it  until  after  the  accident. 

Upon  this  branch  of  the  case — the  want  of 
due  care  on  the  part  of  the  defendant — the 
verdict  should  not  be  disturbed. 

[4]  Nor  are  we  able  to  discover  any  want 
of  due  care  on  the  part  of  the  plaintiff.  Her 
conduct  was  that  of  the  ordinarily  prudent 
woman  under  similar  circumstances.  She 
was  walking  along  in  the  usual  way,  as  were 
the  other  passengers  from  the  same  steamer; 
and  it  was  not  Incumbent  upon  her  to  keep 
her  eyes  fastened  on  the  surface  of  the 
wharf  to  discover  Ice.  She  had  a  right  to  as- 
sume that  the  defendant  had  provided  a  rea- 
sonably safe  place  for  her  to  pass  over;  and 
had  she  looked  she  would  have  discovered 
nothing,  because  the  ice  was  concealed  by  a 
slight  covering  of  snow,  which  made  It*  still 
more  treacherous. 

The  motion  cannot  be  sustained. 

Exceptions. 

[5,  6]  1.  The  first  exception  lies  to  the  ad- 
mission of  two  photographs  of  the  locus,  In- 
troduced by  the  plaintiff  against  the  defend- 
ant's objection.  These  were  taken  In  the  fall 
after  the  accident  and  their  admissibility  is 
challenged  because  the  plaintiff  appears  In 
the  photographs  as  standing  in  the  place  In 
which  she  claims  to  have  fallen;  that  spot 
being,  as  we  have  already  said,  a  sharply 
controverted  point 

This  question  of  the  admissibility  of  photo- 
graphs in  evidence  has  been  several  times, 
considered  by  this  court;  and  the  rule  of 
practice  in  this  state  has  been  firmly  estab- 
lished. Their  admission  or  rejection  lies 
largely  within  the  discretion  of  the  presiding 
justice;  and  the  exercise  of  that  discretion, 
unless  the  court  finds  the  facts  such  as  to 
show  an  abuse  of  discretion,  is  not  the  sub- 
ject of  exception. 

"Whether  It  is  sufficiently  verified,  wheth- 
er it  appears  to  be  fairly  representative  of 
the  object  portrayed,  and  whether  it  may 
be  useful  to  the  Jury,  are  preliminary  ques- 
tions addressed  to  him  and  his  determination 
thereon  is  not  open  to  exceptions."  Jameson 
v.  Weld,  93  Me.  345,  45  Atl.  299.  In  the  ap- 
plication of  this  rule,  a  wide  latitude  Is  left 
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to  the  presiding  Justice,  and  we  find  that  no 
exceptions  were  sustained  by  the  law  court 
to  the  admission  of  photographs  In  State  v. 
Hersom,  90  Me.  273,  38  Atl.  160,  and  Jame- 
son 7.  Weld,  83  Me.  345,  46  Atl.  299,  nor 
to  their  exclusion  In  Stone  v.  Street  Rail- 
way, 99  Me.  243,  59  Atl.  56,  and  Babb  v. 
Paper  Co.,  99  Me.  298,  59  Atl.  290. 

The  same  rule  prevails  In  Massachusetts. 
Blair  t.  Pelham,  118  Mass.  420;  Verran  v. 
Balrd,  150  Mass.  141,  22  N.  B.  630;  Carey  v. 
Hubbardston,  172  Mass.  106,  51  N.  E.  521; 
Field  v.  Gowdy,  199  Mass.  568,  85  N.  E. 
884,  19  L.  R.  A.  (N.  S.)  236;  Everson  v.  Cas- 
ualty Co.  of  America,  208  Mass.  214,  94  N.  E. 
459. 

Photographs,  however,  should  show  simply 
the  conditions  existing  at  the  time.  They 
should  aid  the  jury  in  better  applying  the 
oral  evidence  to  the  particular  location.  In 
a  case  like  the  one  under  consideration,  they 
should  represent  inanimate,  not  animate,  ob- 
jects; and  when  they  go  further  than  this 
and  represent  the  parties  in  various  claimed 
positions  they  may  more  properly  be  exclud- 
ed than  admitted,  on  the  ground  that  they 
have  passed  beyond  their  legitimate  function 
and  tend  to  emphasize  unduly  the  claims  or 
the  evidence  of  one  party  or  the  other.  It 
was  on  this  ground  that  the  photographs  were 
excluded  in  Babb  v.  Paper  Co.,  supra,  where 
the  court  say:  "To  be  admissible,  photo- 
graphs should  simply  show  conditions  exist- 
ing at  the  time  In  question.  But  photographs 
taken  to  show  more  than  this,  with  men  in 
various  assumed  positions,  and  things  in  va- 
rious assumed  situations,  in  order  to  Illus- 
trate the  claims  and  contentions  of  the  par- 
ties, should  not  be  admitted.  An  examina- 
tion of  the  excluded  photographs  shows  that 
they  fall  within  the  latter  class.  They  would 
serve  merely  to  illustrate  certain  theories  of 
the  defendant  as  to  how  the  accident  hap- 
pened. They  were  properly  excluded  as  a 
matter  ofc  law." 

So  in  Stone  v.  Street  Railway,  99  Me.  243, 
59  AtL  56,  the  photograph  showed  a  man  In 
the  position  on  the  car  in  which  some  of  the 
witnesses  said  the  plaintiff  was  at  the  time 
of  the  accident ;  and  It  was  held  to  have  been 
properly  excluded. 

In  the  case  at  bar,  therefore,  It  would  have 
been  a  wiser  use  of  discretion  to  have  exclud- 
ed the  photographs;  but  we  do  not  think 
their  admission,  In  connection  with  all  the 
facts  in  the  case,  was  such  an  abuse  of  dis- 
cretionary power  as  to  warrant  the  sustain- 
ing of  exceptions.  It  may  have  been  error, 
but  not  such  exceptionable  error  as  would 
justify  the  ordering  of  a  new  trial. 

We  are  aware  that  In  other  jurisdictions 
there  is  a  conflict  of  authority  on  the  admis- 
sibility of  photographs  showing  persons  or 
parties  In  certain  assumed  positions. 

In  Fore  v.  State,  75  Miss.  727,  23  South. 
710,  their  admission  was  held  exceptionable 
error,  being  in  the  nature  of  tableaux  vi- 


vants;  while  In  Shaw  v.  State,  83  Ga.  92, 
9  8.  E.  768,  State  v.  O'Rellley,  126  Mo.  597, 
29  S.  W.  577,  State  v.  Kelley,  46  S.  a  55,  24 
S.  E.  60,  Harrison  v.  Green,  157  Mich.  690, 
122  N.  W.  205,  and  Bowling  Green  Gaslight 
Co.  v.  Dean  (1911)  142  Ky.  678,  134  S.  W. 
1115,  their  admission  la  approved. 

After  carefully  considering  all  these  cases, 
we  adhere  to  and  reaffirm  the  rule  already 
established  In  this  state  and  Massachusetts. 

[7]  2.  The  second  exception  lies  to  the  re- 
fusal of  the  presiding  justice  to  charge  the 
jury  that  at  the  time  of  the  alleged  Injury 
the  relation  of  common  carrier  and  passen- 
ger did  not  exist  between  the  plaintiff  and 
the  defendant  In  this  case. 

The  request  was  properly  refused.  The 
presiding  justice  had  already  clearly  and 
comprehensively  charged  the  jury  as  to  the 
exact  legal  relations  existing  between  the 
parties  at  the  time  of  the  accident,  giving 
In  substance,  If  not  In  words,  the  rule  laid 
down  by  this  court  In  the  recent  case  of  Max- 
field  v.  Railroad  Co.,  100  Me.  79,  60  Atl. 
710,  that  It  was  the  duty  of  the  railroad  com- 
pany "to  exercise  all  ordinary  care  to  main- 
tain the  platform  in  question  in  such  a  rea- 
sonably safe  and  suitable  condition  that 
passengers,  who  were  themselves  In  the  ex- 
ercise of  ordinary  care,  could  walk  over  it  In 
safety."  To  have  given  the  requested  in- 
struction would  have  misled  rather  than  have 
assisted  the  jury  in  their  comprehension  of 
the  legal  obligations  of  the  parties. 
This  exception  Is  also  without  merit 

Damages. 

[(]  The  plaintiff  had  been  employed  as  a 
clerk  in  the  Bar  Harbor  Post  Office  for  a 
period  of  14  years,  and  was  so  employed,  at 
a  salary  of  $1,400,  at  the  time  of  the  acci- 
dent Her  earning  power  has  been  reduced. 
The  Injury  to  the  ankle,  foot,  and  leg  was 
a  serious  one,  with  the  strong  probability,  if 
not  the  absolute  certainty,  of  being  perma- 
nent The  expenses  have  necessarily  been 
large.  The  suffering,  as  described  by  the 
physicians  as  well  as  the  plaintiff,  was  se- 
vere. 

After  careful  consideration  of  the  entire 
case,  we  are  unable  to  say  that  the  damages 
are  excessive. 

Motion  and  exceptions  overruled. 


WILLIAMS  v.  WILLIAMS. 

(Supreme   Judicial  Court  of  Maine.     Dee.  4, 
1912.) 

1.  Executors  and  Administbatobs  (|  52*)— 

Burden  or  Pboof— Payment. 

In  an  action  by  an  executrix  for  money 
due  the  testator  from  the  sale  of  certain  prop- 
erty and  admitted  to  have  been  received  by  de- 
fendant as  testator's  agent,  the  burden  was  on 
the  defendant  to  prove  payment 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  {  1873;  Dec. 
Dig.  |  52.*] 
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2.  Executors  and  Administrators  (f  52*)— 
Evidence  of  Payment— Executrix. 

Evidence,  in  an  action  by  an  executrix  for 
a  share  of  the  money  received  by  defendant 
from  the  sale  of  certain  property  of  an  estate 
of  which  he  and  testator  were  owners  in  com- 
mon, held  to  show  nonpayment  and  that  the 
testator's  purported  receipts  to  defendant  for 
the  amount  of  the  principal  debt  were  for- 
geries. 

lEd.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  g  1873;  Dec. 
Dig.  g  52.*] 

3.  Executors  and  Administrators  (|  52*)— 
Debts  Due  Decedent  —  Evidence  —  Pay- 
ment. 

Where,  in  an  action  by  an  executrix 
against  the  testator's  agent  for  money  receiv- 
ed, defendant  claimed  to  have  paid  the  testator 
large  sums,  testimony  that  testator  had  bor- 
rowed small  sums  from  the  witness  should 
have  been  admitted  as  tending  to  show  the 
testator's   financial  condition. 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  (  1873;  Dec. 
Dig.  {  52.*] 

4.  Appeal  and  Error  (I  1058*)— Harmless 
Error— Exclusion  of  Evidence. 

The  exclusion  of  such  evidence  was  harm- 
less, however,  where  other  evidence  of  the 
same   financial  condition  was  admitted. 

[Ed.  Note.— For  other  cases,,  see  Appeal  and 
Error,  Cent.  Dig.  gg  4195.  4200-1204,  4206; 
Dec.  Dig.  g  1058.*] 

5.  Evidence    (f  271*)— Self-Serving   Acts. 

In  an  action  by  an  executrix  against  an 
agent  of  the  testator  for  money  received  on 
the  testator's  behalf,  and  which"  the  defend- 
ant claimed  to  have  paid,  the  testimony  of  an 
attorney,  employed  by  the  testator  after  the 
alleged  payments,  as  to  what  he  did  by  virtue 
of  that  employment  was  properly  excluded, 
where  it  was  not  contended  that  anything  done 
by  him  was  brought  to  the  defendant's  knowl- 
edge; it  being  at  most  evidence  of  a  self-serv- 
ing act. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  gg  1068-1079,  1081-1104;  Dec.  Dig. 
§  271.*) 

6.  Evidence  (gf  271,  474%*)  —  Opinion  — 
Declarations  of  Decedent. 

In  an  action  by  an  executrix  against  the 
testator's  agent  for  money  received,  evidence 
which  involved  either  the  witness'  opinion  or 
some  declaration  of  the  testator  was  properly 
excluded. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  If  1068-1079,  1081-1104,  2220- 
2233;    Dec.  Dig.  gg  271,  474%.*] 

7.  Evidence  (g  197*)— Proof  of  Handwrit- 
ing— Comparison. 

The  genuineness  of  handwriting  may  be 
proved  by  comparison  with  other  handwriting 
admitted  or  proved  to  be  genuine. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  gg  681,  681%;    Dec.  Dig.  g  197.*] 

8.  Evidence  (g  197*)—  Proof  of  Handwrit- 
ing by  Comparison  —  Admissibility  of 
Standard. 

A  writing  need  not  be  relevant  to  the 
other  issues  of  the  case  to  be  admissible  as  a 
standard  for  comparison  in  proof  of  handwrit- 
ing. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  gg  681,  681%;    Dec.  Dig.  g  197.*] 

9.  Appeal  and  Error  (g  970*)— Admission 
of  Evidence—Handwriting — Standard  of 
Comparison. 

The  trial  conrt's  admission  of  a  writing  as 
a  standard  of  comparison  will  not  be  disturbed 


unless  it  clearly  appears  that  there  was  some 
error  of  law,  or  that  the  evidence  was  admitted 
without  proper  proof  of  the  qualifications  req- 
uisite for  its  competency. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  gg  3849-3851;  Dec.  Dig.  g 
970.*] 

10.  Evidence  (g  197*)  —Handwriting — Ad- 
missibility  of   Standard— Discretion. 

The  admissibility  of  a  writing  as  a  stand- 
ard of  comparison  in  proof  of  handwriting  is 
a  preliminary  question  addressed  to  the  sound, 
but  not  arbitrary,  discretion  of  the  trial  court 
[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  g§  681,  681%;    Dec.  Dig.   g  197.*) 

11.  Evidence  (g  197*)— Handwriting  — 
Standard  of  Comparison — Proof  of  Gen- 
uineness. 

The  genuineness  of  a  standard  of  com- 
parison in  proof  of  handwriting  may  be  proved 
by  any  person  who  has  knowledge  of  the  par- 
ty's handwriting  from  having  seen  him  'write, 
or  from  having  corresponded  with  him,  or  from 
having  seen  handwriting  acknowledged  or  prov- 
ed to  be  his. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  gg  681,  681%;   Dec  Dig.  g  197.*] 

12.  Evidence  (i  511*)— Expert  Testimony 
—Handwriting  —  Standard  of  Comtabi- 
80N— Proof  of  Genuineness. 

Where  the  presiding  justice,  while  decid- 
ing that  the  question  of  genuineness  of  stand- 
ards to  prove  handwriting  was  for  his  deter- 
mination alone,  heard  defendant's  opinion 
thereon,  it  was  error  to  exclude  expert  evi- 
dence to  the  contrary,  although  expert  evi- 
dence may  be  insufficient  alone  to  establish  the 
genuineness  of  a  standard. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  g  2315;   Dec.  Dig.  g  511.*] 

13.  Evidence  (g  271*)— Jury— Use  of  Micro- 
scope— Examination  of  Handwriting. 

It  is  largely  a  matter  of  discretion  with 
the  presiding  justice  whether  he  shall  permit 
the  jury  to  examine  disputed  handwriting  with 
a  microscope. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  gg  1068-1079,  1081-1104;   Dec.  Dig. 

14.  Trial  (J  236*) —Instructions  — Testi- 
mony of  Party. 

In  an  action  for  money  received  by  an 
agent  on  behalf  of  bis  principal,  it  was  error 
to  instruct  that  defendant  was  a  competent 
witness,  and  that  his  being  an  adverse  party 
should  not  detract  from  the  weight  of  his  tes- 
timony; the  effect  of  such  instruction  being  to 
tell  the  jury  to  make  no  allowance  for  the 
fact  that  defendant  had  interests  adverse  to 
plaintiff. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  gg  531-533;    Dec.  Dig.  |  236.*] 

On  Motion  and  Exceptions  from  Supreme 
Judicial  Court,  Knox  County,  at  Law. 

Action  of  trover  by  Cora  Williams,  exec- 
utrix, against  Maynard  S.  Williams.  A  ver- 
dict was  rendered  for  defendant,  and  the 
case  Is  before  the  law  court  on  motion  and 
exceptions  by  plaintiff.  Motion  and  excep- 
tions sustained. 

Argued  before  WHITEHOUSE,  C.  J.,  and 
SAVAGE,  SPEAR,  CORNISH,  and  KINO, 
JJ. 

A.  S.  Llttlefleld,  of  Rockland,  for  plain- 
tiff. L.  M.  Staples,  of  Washington,  Me.,  for 
defendant 
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CORNISH,  J.  Tills  Is  an  action  of  trover 
brought  by  tbe  executrix  of  the  last  will  and 
testament  of  Warren  G.  Will  lams  to  recover 
from  the  defendant  the  sum  of  $18,760,  with 
Interest  A  verdict  having  been  rendered  for 
tbe  defendant,  the  case  Is  before  the  law 
court  on  motion  and  exceptions  by  the  plain- 
tiff. 

Tbe  following  facts  an  practically  con- 
ceded: 

Tbe  testator,  Warren  G.  Williams,  the  de- 
fendant, Maynard  S.  Williams,  and  Mrs. 
Mary  J.  Frohock  were  the  children  of  Tim- 
othy Williams,  and  as  his  heirs  at  law  were 
tbe  owners  in  common  of  a  certain  lime 
quarry  in  Rockland  which  In  March,  1900, 
was  conveyed  to  the  Rockland-Rockport  Lime 
Company  for  the  sum  of  $56,250,  one-third 
of  which  belonged  to  each  of  the  three  heirs. 

Tbe  entire  purchase  price  was  paid  to  the 
defendant,  who  was  the  active  agent  In  mak- 
ing tbe  sale,  and  on  March  19,  1900,  was  de- 
posited by  him  in  his  own  name  with  Kid- 
der, Peabody  &  Co.  of  Boston,  with  the  full 
consent  of  his  brother  and  sister. 

Warren  G.  Williams  died  testate  in  1910, 
and  this  suit  is  brought  by  his  wife,  the 
executrix,  who  claims  that. the  defendant 
never  paid  over  to  her  husband  the  portion 
that  was  due  him,  and  seeks  to  recover  the 
same,  with  interest,  while  tbe  defendant; 
claims  that  he  paid  the  testator  In  full,  one- 
half,  $9,375,  on  September  10,  1901,  and  the 
remaining  one-half  $9,375,  on  April  18,  1903. 
In  support  of  his  contention,  he  presents 
two  receipts  purporting  to  be  signed  by 
Warren  G.  Williams,  bearing  those  dates 
and  for  those  amounts.  Tbe  plaintiff  replies 
that  these  receipts  are  forgeries.  Here  is 
the  Issue. 

Motion. 

[1]  The  $18,750  belonging  to  Warren  G. 
Williams  having  been  admittedly  received 
by  the  defendant,  the  burden  rested  upon 
him  to  prove  its  payment  to  the  owner. 

[2]  His  story  is  this:  That  he  deposited 
the  entire  $56,250  with  Kidder,  Peabody  & 
Co.  in  his  own  name  by  agreement  with  his 
brother  and  sister,  and  received  interest 
thereon  at  rates  varying  from  2  to  4  per 
cent,  the  dividends  being  paid  to  him  semi- 
annually, and  then  checks  were  sent  by  him 
to  his  brother  and  sister  for  their  respective 
shares;  that  the  first  half  of  the  principal, 
¥9.375,  was  paid  by  him  to  his  brother  on 
September  10,  1901,  at  his  Bister's  home  in 
Rockland,  and  in  her  presence,  and  was  paid 
In  money  at  Warren's  request  because,  to  use 
his  own  words,  "he  said  he  wanted  it  in 
cash,  bills,  or  money,  and  not  checks  or 
bonds  or  anything  of  that  nature,"  and  the 
first  receipt  was  given  at  that  time. 

His  explanation  of  having  so  large  an 
amount  of  bills  on  hand  is  that  he  had  drawn 
about  $12,000  in  cash  in  November,  1900, 
from  Kidder,  Peabody  &  Co.,  and  had  drawn 


it  partly  with  the  idea  of  meeting  this  claim. 

That  subsequently  Warren  requested  pay- 
ment of  the  remaining  $9,375,  and  again  they 
met  at  Mrs.  Frohock's  house  on  April  18, 
1903,  and  again,  at  Warren's  request,  he 
paid  him  the  full  amount  in  bills  of  large 
denomination,  and  Warren  put  them  in  his 
pocket  and  went  away.  He  accounts  for 
the  possession  of  so  large  an  amount  of  cash 
on  the  second  occasion  by  saying  that  he  had 
purchased  $12,000  worth  of  bonds  of  Kidder, 
Peabody  ft  Co.  in  January,  1903,  and  had 
turned  over  8,000  or  9,000  or  10,000  of  them 
to  his  sister,  for  which  she  had  paid  him 
in  bills,  and  it  was  these  same  bills  that  he 
had  kept  on  hand  .until  April  18,  1903,  when 
he  made  this  final  payment  to  his  brother 
and  took  the  second  receipt 

That  -after  that  second  payment  Warren 
never  mentioned  the  quarry  matter  to  him 
nor  Informed  him  of  what  he  had  done  with 
the  money  or  how  he  had  invested  it 

The  sister  corroborates  the  defendant  in 
a  large  part  of  his  testimony,  especially  as 
to  the  cash  payments  made  to  Warren  in 
her  home;  and  this  with  the  two  receipts,  the 
genuineness  of  which  Is  seriously  denied, 
makes  up  the  defendant's  explanation. 

After  a  careful  study  of  the  entire  testi- 
mony, we  fail  to  find  this  explanation  satis- 
factory or  convincing;  on  the  contrary,  it 
lacks  the  elements  of  credibility. 

The  transactions,  as  related  by  tbe  defend- 
ant, are  possible,  but  they  seem  hardly  prob- 
able. They  are  so  at  variance  with  the 
usual  course  of  business  as  to  be  well-nigh 
Inherently  incredible.  The  drawing  of  $12,- 
000  in  cash  from  the  bankers  In  November, 
1900,  and  keeping  it  on  hand  in  order  to 
pay  Warren  the  $9,375  10  months  later,  in 
September,  1901,  and  that,  too,'  when,  as 
the  plaintiff  testifies  on  cross-examination, 
Warren  did  not  ask  for  the  payment  until 
two  months  before  it  was  made,  or  about 
July,  1901,  overtaxes  one's  credulity.  The 
idea  of  keeping  that  large  amount  of  money 
in  idle  bills  for  so  long  a  time  to  meet  a 
claim  that  had  not  as  yet  been  made,  lacks 
reasonableness. 

Then,  too,  every  other  payment  during  all 
the  progress  of  this  business  had  been  made 
by  the  defendant  in  checks.  He  apparently 
knew  their  value  as  receipts,  and,  when 
the  rent  of  the  quarry  had  been  received  by 
the  defendant  prior  to  the  sale,  he  had  re- 
mitted to  the  plaintiff  and  his  sister  checks 
for  their  share.  According  to  his  own  state- 
ment, after  the  sale  and  before  the  payment 
of  the  first  half  of  the  principal — that  is, 
from  March,  1900,  to  September,  1901 — he 
had  used  checks  with  which  to  pay  the  plain- 
tiff his  share  of  the  earned  dividends,  and 
between  tbe  payment  of  the  first  half  and 
of  the  second— that  is,  between  September 
10,  1901,  and  April  18,  1903 — he  continued  to 
pay  the  plaintiff  his  dividends  on  that  re- 
maining half  in  checks.    They  lived  In  the 
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same  city  and  only  a  mile  and  a  half  apart, 
but  these  business  transactions  between  them 
were  conducted  in  the  usual  way.  The  de- 
fendant paid  by  check,  and  Warren  appar- 
ently received  the  checks  without  objection. 

Yet  when  It  came  to  the  payment  of  $9,375 
on  two  occasions,  making  a  total  of  $18,750, 
It  was  counted  out  In  bills.  From  the  stand- 
point of  both  the  man  who  made  the  pay- 
ment and  the  man  who  received  it,  checks 
would  seem  to  have  been  not  only  the  natu- 
ral, but  the  necessary,  form  of  payment 

The  second  payment  is  in  the  same  cate- 
gory. The  cash  which  he  used  in  this  pay- 
ment he  says  he  obtained  from  his  sister 
as  the  price  of  certain  bonds  that  he  sold 
her ;  that  she  paid  him  In  cash  at  her  house ; 
that  be  does  not  know  where  she  obtained 
the  bills,  but  that  he  took  them  and-  placed 
them  in  his  safety  deposit  box  at  the  Rock- 
land Trust  Company,  and  kept  them  there 
until  he  made  the  second  payment  in  April, 
1903.  This  Involves  two  cash  payments  of 
$9,000  or  more;  the  one  from  the  sister  to 
the  defendant,  and  the  other  from  the  de- 
fendant to  Warren,  and  that,  too,  although 
he  had  not  asked  his  sister  to  pay  him  in 
cash — a  most  unnatural  transaction. 

It  may  be  that  the  defendant  attempted  to 
connect  his  alleged  payments  with  two 
checks  drawn  by  him  on  Kidder,  Peabody 
&  Co.,  the  first  on  November  6,  1900,  for 
$12,418.56,  and  the  second  on  January  19, 
1903,  for  $12,403.50,  the  only  two  large 
amounts  drawn  from  that  account  prior  to 
April,  1903;  but  the  first  of  these  shows  that 
it  was  drawn  to  the  order  of  J.  R.  Frohock, 
and  has  no  connection  with  Warren.  It 
may  have  been  In  part  payment  of  Mrs. 
Frohock's  share,  while  the  second  appears 
in  the  account  merely  as  a  draft  Outside 
of  these  two  withdrawals,  the  other  with- 
drawals from  Kidder,  Peabody  &  Co.,  ex- 
cluding a  purchase  and  sale  of  some  Unit- 
ed States  bonds  that  appear  on  both  sides 
of  the  account  and  do  not  affect  it,  aggre- 
gate only  $4,184.89  between  the  time  of  first 
deposit  and  the  alleged  final  settlement 

The  question  naturally  arises,  therefore, 
From  what  source  did  the  defendant  obtain 
his  money  to  make  the  payments? 

Again  these  two  receipts  represent  only 
the  principal.  What  of  the  accrued  interest? 
The  defendant  says  he  paid  it  as  It  accrued, 
but  on  April  18,  1903,  there  must  have  been 
Interest  due  from  January  1,  1903,  and  that 
did  not  enter  into  the  settlement  Would 
it  not  have  done  so  If  a  final  settlement  was 
then  made?  We  have  simply  two  naked  re- 
ceipts each  for  exactly  one-half  the  princi- 
pal. All  these  suggestions  arise  so  naturally 
from  the  circumstances  and  probabilities 
that  they  cannot  be  ignored  in  attempting  to 
reach  the  truth. 

It  is  further  in  evidence  that  Warren  was 
a  day  laborer  all  bis  life,  industrious  and 
frugal.    There  was  never  any  outward  sign 


of  his  having  received  what  to  him  would 
have  been  a  fortune.  His  dealings  with  the 
traders  disclose  a  man  of  very  moderate 
means.  He  had  about  $7,000  In  bonds  that 
apparently  came  from  some  other  portion  of 
his  father's  estate,  but  there  is  no  evidence 
of  any  Investment  or  deposit  or  use  of  the 
large  amount  In  controversy  which  the  de- 
fendant says  he  paid  him.  All  this  is  sig- 
nificant 

On  the  other  hand,  however,  it  should  be 
said  that  Warren  was  married  in  1903  to 
the  plaintiff,  and  that  there  is  no  evidence 
of  any  demand  being  made  upon  the  defend- 
ant for  payment  until  after  Warren's  decease 
in  1910.  The  relations  of  the  two  brothers 
apparently  continued  friendly. 

This  brings  us  to  the  two  receipts,  the 
genuineness  of  which  is  in  dispute. 

The  plaintiff  attacks  them  as  forgeries, 
not  free-hand  imitations,  but  tracings  from 
some  genuine  original. 

An  Inspection  of  these  two  receipts  them- 
selves, without  comparison  with  any  other 
standards,  arouses  suspicion.  The  two  blank 
forms  used  are  identical,  the  same  paper. 
the  same  printing.  The  written  portions  of 
the  body  are  as  nearly  identical  as  the  hu- 
man hand  could  make  them,  with  the  excep- 
tion of  one  or  two  words.  The  ink  is  ap- 
parently the  same;  the  handwriting  the 
same.  In  fact  the  two  receipts  are  so  simi- 
lar in  form  and  substance  that  it  seems  im- 
possible that  one  was  written  on  September 
10,  1901,  and  the  other  on  April  18,  1903. 
Their  appearance  would  indicate  strongly 
that  they  were  prepared  at  one  sitting. 

When  we  come  to  the  signatures,  "War- 
ren G.  Williams,"  these  too,  are  practically 
Identical.  It  must  of  course  be  remembered 
In  this  connection  that  Warren  could  not 
read  and  could  write  nothing  except  his 
name.  He  had  learned  to  do  this  in  a  me- 
chanical way,  so  that  an  unusual  similarity 
in  his  signatures  might  be  expected.  Bat 
the  similarity  here  is  more  marked  than 
even  that  There  Is  some  variety  In  the 
signatures  Introduced  as  standards  of  com- 
parison especially  when  superimposed,  but 
these  two,  when  one  is  superimposed  upon 
the  other,  correspond  in  practically  every 
detail,  a  correspondence  not  to  be  expected 
when  they  were  written  more  than  a  year 
and  a  half  apart  Moreover,  the  experts  for 
the  plaintiff  testified  that  the  Ink  on  the  two 
receipts  was  identical  in  color  and  analysis ; 
that  it  was  of  practically  the  same  age ;  and, 
when  compared  with  the  same  kind  of  Ink 
in  signatures  nearly  10  years  old  and  admit- 
tedly genuine,  the  latter  had  a  dark,  thor- 
oughly rusted,  burnished  red  appearance  a* 
they  should  have  at  that  age,  with  an  elimi- 
nation of  black  or  blue,  while  the  ink  on 
these  two  disputed  receipts  was  of  "a  fairly 
bright  methylene  blue  color,  with  no  rusty 
appearance,  only  a  dullness,  the  blue  still 
prominent" 
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In  other  words,  If  these  receipts  had  ac- 
tually been  written  at  their  purported  dates 
in  1901  and  1908,  the  ink  should  have  the 
appearance  of  ink  of  that  age,  while  in  fact 
It  had  the  appearance  of  being  recently  used. 

This  expert  evidence  is  corroborated  by 
the  positive  testimony  of  the  judge  of  probate 
and  the  register  of  probate  who  noted  the 
freshness  of  the  Ink  when  these  receipts 
were  first  presented  in  the  probate  court, 
and  the  change  from  a  blue  black  to  a 
darker  color,  with  a  loss  of  the  fresh  appear- 
ance and  a  taking  on  of  dullness,  within  a 
comparatively  6hort  time;  changes  that 
could  not  have  taken  place  between  the  two 
Inspections  had  the  receipts  actually  been 
written  about  10  years  before. 

It  is  true  that  the  defense  presented  two 
experts,  the  same  number  offered  by  the 
plaintiff,  who  testified  that  in  their  opinion 
the  signatures  to  the  receipts  were  genuine; 
but  their  attention  seems  to  have  been  di- 
rected more  to  the  question  of  forgery  by 
imitation  than  by  tracing,  so  that  the  very 
similarities  which  would  Indicate  genuine- 
ness from  the  former  standpoint  might  tend 
to  prove  forgery  from  the  latter.  Nor  did 
they  make  any  analysis  or  test  of  the  ink, 
or  attempt  to  controvert  the  convincing  tes- 
timony of  the  plaintiffs  witnesses  on  that 
point 

Without  going  Into  further  detail,  It  Is 
sufficient  to  say  that  it  is  our  opinion  from 
the  testimony,  the  exhibits,  the  circumstanc- 
es, and  the  probabilities,  that  the  verdict  in 
this  case  was  so  clearly  wrong  as  to  indicate 
bias  or  prejudice  on  the  part  of  the  jury,  or 
failure  to  appreciate  .the  facts,  and  for  that 
reason  it  cannot  be  allowed  to  stand. 

Exceptions. 

These  should  be  briefly  considered  because 
the  same  questions  may  arise  if  this  case  is 
tried  again. 

[I,  4]  1.  The  exclusion  of  the  testimony 
of  Herbert  L.  Clmer  tending  to  show  that 
Warren  Q.  Williams  borrowed  small  Bums 
from  him  during  the  past  10  years.  We 
think  this  testimony  was  legally  admissible 
as  having  some  tendency  to  show  the  finan- 
cial condition  of  Warren;  its  weight  being 
for  the  Jury.  But  inasmuch  as  other  wit- 
nesses, such  as  traders,  were  permitted  to 
show  the  manner  In  which  Warren  carried 
small  accounts  at  their  stores  and  paid  In 
installments,  which  was  evidence  tending  to 
prove  the  same  general  condition,  we  do  not 
think  the  exclusion  of  TJlmer*s  evidence  con- 
stituted prejudicial  error. 

[I]  2.  The  exclusion  of  the  testimony  of 
Merrltt  A  Johnson,  an  attorney,  who  was 
employed  by  Warren  after  these  alleged  pay- 
ments, and  was  asked  what  he  did  by  virtue 
of  that  employment'  It  Is  not  contended  that 
anything  done  was  brought  to  the  attention 
or  knowledge  of  the  defendant     It  would 


be  at  the  most  a  self-serving  act,  and  the 
evidence  was  properly  excluded. 

[6]  Johnson  was  further  Interrogated  as 
to  a  trip  with  Warren  to  the  Pan-American 
Exposition  In  October,  1901,  after  the  first 
alleged  payment,  and  stated  that  the  trip 
was  under  consideration  for  two  or  three 
weeks,  but  Warren  did  not  decide  to  go  until 
the  day  before  they  started.  Being  asked, 
"What  was  the  reason  that  it  was  not  earlier 
decided?"  and  "Had  you  delayed  your  going 
for  any  reason  on  account  of  Mr.  Williams?" 
the  answers  were  excluded. 

We  think  there  is  no  error  here.  The  evi- 
dence sought  so  necessarily  involved  either 
the  opinion  of  the  witness  or  some  declara- 
tion of  Warren  that  it  was  properly  excluded. 

[7-10]  3.  The  exclusion  of  expert  testimo- 
ny offered  by  the  plaintiff  to  prove  to  the 
court  that  certain  exhibits  offered  by  the  de- 
fendant as  standards  of  the  handwriting  of 
Warren  were  not  themselves  genuine. 

Whatever  the  rule  may  be  in  other  Jurisdic- 
tions, the  general  rule  adopted  in  this  state 
is  that,  when  the  genuineness  of  handwriting 
is  In  question,  it  may  be  proved  by  compari- 
son with  other  handwriting  of  the  party 
sought  to  be  charged,  admitted,  or  proved 
to  be  genuine ;  that  such  writing  is  admissi- 
ble as  a  standard  for  the  purpose  of  compar- 
ison, whether  relevant  to  the  Issue  or  not; 
that,  before  It  can  be  admitted  as  a  stand- 
ard, it  must  be  proved  or  admitted  to  be  gen- 
uine; that  the  question  of  its  admissibility 
as  a  standard  is  to  be  determined  by  the  pre- 
siding justice,  and  exceptions  to  its  admis- 
sion will  not  be  sustained  unless  it  clearly 
appears  that  there  was  some  error  In  law,  or 
that  the  evidence  was  admitted  without  prop- 
er proof  of  the  qualifications  requisite  for 
its  competency.  State  v.  Thompson,  80  Me. 
194,  13  AU.  892,  6  Am.  St  Rep.  172. 

The  Massachusetts  court  has  adopted  the 
same  rule  as  in  this  state  that  exceptions 
will  not  lie  to  the  findings  of  the  presiding 
Justice  unless  his  decision  is  founded  upon 
error  in  law  or  upon  evidence  which  is,  as  a 
matter  of  law,  insufficient  to  justify  the  find- 
ings. Nunes  v.  Perry,  113  Mass.  276;  Gostelo 
v.  CroweU,  139  Mass,  590,  2  N.  E.  698,  cited 
In  State  v.  Thompson,  supra. 

In  other  words,  the  genuineness  of  the 
standard  is  a  preliminary  question  of  fact 
to  be  determined  by  the  presiding  justice, 
and  its  admissibility  as  a  standard  is  a  mat- 
ter within  his  discretion.  This  does  not  mean, 
however,  an  arbitrary  exercise  of  power, 
which  is  sometimes  termed  "an  abuse  of  dis- 
cretion." To  Illustrate:  "Whether  a  witness 
called  as  an  expert  possesses  the  necessary 
qualifications  to  enable  him  to  testify  Is  a  pre- 
liminary question  to  be  decided  by  the  court. 
That  decision  must  be  final  and  conclusive  un- 
less It  is  made  clearly  to  appear  from  the  evi- 
dence that  it  was  not  justified,  or  that  It 
was  based  upon  some  error  in  law."  Mars- 
ton  v.  Dingley,  88  Me.  546,  34  AtL  414.    So, 
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In  cases  of  handwriting,  "proper  proof  of 
the  qualifications  requisite  for  the  compe- 
tency of  the  standard -must  be  adduced  to  the 
court  Great  consideration  must  necessarily 
be  given  to  the  decision  of  the  presiding  Jus- 
tice; but  the  question  remains,  What  Is 
"proper  proof*  or  "evidence  sufficient  In  law." 
and  when  can  It  be  made  to  appear  that  "the 
ruling  was  not  justified  by  the  state  of  the 
evidence  as  presented  to  the  judge  at  the 
time,"  all  of  which  tests  have  been  recognized 
by  the  courts  of  Massachusetts  and  Maine? 

[11]  The  general  rule  is  that  "it  may  be 
proved  by  any  person  who  has  acquired  a 
knowledge  of  the  handwriting  by  having  seen 
the  party  write,  or  from  having  carried  on  a 
correspondence  with  him,  or,  as  decided  in 
Hammond's  Case,  2  Me.  (2  Greenl.t  32,  11 
Am.  Dec.  39,  from  having  seen  handwriting 
acknowledged  or  proved  to  be  his."  State  v. 
Thompson,  supra. 

[12]  Applying  these  principles  to  the  pre- 
cise point  at  issue,  we  find  the  situation  to 
be  this:  Several  specimens  of  Warren's  sig- 
nature were  Introduced  by  both  plaintiff  and 
defendant,  which  were  admitted  to  be  true, 
and  were  therefore  accepted  as  standards. 
The  defendant  offered  certain  other  speci- 
mens, to  the  admission  of  which  the  plain- 
tiff objected  on  the  ground  that  they  were 
not  genuine.  Thereupon  the  court  put  this 
question  to  the  defendant: 

"Q.  The  question  is,  examine  those  papers, 
Noa.  13  to  27,  the  signature  of  Warren  O. 
Williams,  and  state  whether,  in  your  opin- 
ion, It  Is  his  genuine  handwriting. 

"A.  I  should  say  they  were. 

"The  Court:  I  will  admit  them.  Whether 
they  are  or  not  we  will  see  afterwards." 

Some  discussion  followed  between  court 
and  counsel  as  to  withdrawing  these  exhibits, 
but  they  were  not  withdrawn.  The  plaintiff 
then  offered  an  expert  in  handwriting  to 
state  whether,  in  his  opinion,  the  party  who 
wrote  the  admitted  standards  wrote  the  sig- 
natures on  these  exhibits,  Nos.  13  to  27,  and 
whether  he  had  any  way  of  demonstrating 
the  grounds  of  his  belief.  This  evidence 
was  excluded  and  exceptions  reserved. 

So  that  the  presiding  justice,  while  decid- 
ing that  the  question  of  the  genuineness  of 
the  offered  standards  was  a  matter  for  his 
determination  alone,  heard  the  opinion  of  the 
defendant  himself,  but  declined  to  hear  ex- 
pert evidence  to  the  contrary. 

It  is  the  opinion  of  the  court  that  this 
evidence  should  have  been  received.  While 
mere  expert  evidence  may  not  be  sufficient 
alone  to  establish  the  genuineness  of  a  stand- 
ard, under  the  decision  In  Commonwealth  v. 
Tucker,  189  Mass.  457-472,  76  N.  E.  127,  7  L. 
R.  A.  (N.  S.)  1056,  yet  it  does  not  follow  that 
it  should  not  be  heard  by  the  presiding  jus- 
tice when  offered  to  attack  the  genuineness 
(Costello  v.  Crowell,  133  Mass.  352),  especial- 
ly when  the  only  evidence  of  that  genuine- 


ness is  the  opinion  of  the  defendant  himself, 
uncorroborated — the  party  who  la'  claiming 
under  the  alleged  forged  receipts. 

The  source  being  somewhat  open  to  sus- 
picion, we  think  the  other  side  should  be 
allowed  to  offer  any  competent  evidence,  In- 
cluding expert,  to  meet  the  claim,  and  that 
"the  ruling  was  not  Justified  by  the  state 
of  the  evidence  as  presented  to  the  judge  at 
the  time." 

This  exception  should  be  sustained. 

[IS]  4.  Refusal  of  the  presiding  justice  to 
allow  the  jury  to  make  examination  with  the 
microscope,  used  by  one  of  the  experts,  who 
testified  as  to  the  results  of  his  examination. 

This  is  largely  a  matter  of  discretion  with 
the  presiding  justice,  and,  while  it  is  cus- 
tomary to  permit  the  jury  to  use  such  an  aid 
in  the  investigation  of  the  facts,  we  are  not 
prepared  to  say  that  the  refusal  to  do  so  in 
this  case  was  reversible  error. 

[14]  5.  The  court,  after  explaining  the  stat- 
ute which  prevents  the  defendant  from  tes- 
tifying unless  the  plaintiff,  as  a  representa- 
tive party,  had  testified,  used  this  language: 
"Therefore,  in  law,  the  defendant  became  a 
competent  witness,  and  his  testimony  is  en- 
titled to  as  much  weight  as  you  find  it  en- 
titled to,  and  you  should  not  detract  from  it 
on  account  of  his  being  an  adverse  party  to 
the  estate  because  the  plaintiff  has  waived 
that  rule."  This  may  not  have  accurately 
expressed  the  meaning  of  the  court;  but,  as 
it  stands,  it  practically  says  to  the  jury  that 
they  are  to  make  no  allowance  for  the  fact 
that  the  defendant  la  an  interested  party 
with  interests  adverse  to  the  plaintiff.  It 
was  an  Incorrect  statement  of  the  rule  by 
which  the  defendant's' evidence  was  to  be 
weighed,  and  its  effect  may  have  been  harm- 
ful. 

It  Is  unnecessary  to  consider  the  other  ex- 
ceptions, many  of  which  are  of  minor  im- 
portance. 

The  conclusion  of  the  court  is  that  the 
entry  should  be: 

Motion  and  exceptions  sustained. 


WILBUR  t.  FORGIONB  ft  ROMANO 
CO.  et  aL 

(Supreme  Judicial  Court  of  Maine.    Dec.  4, 
1912.) 

1.  Master  and  Servant  (§  330*)— Injuries 
to  Tiiiro  Person— Burden  of  Proof— 
Proximate  Cause. 

In  an  action  for  personal  injuries  by  a 
third  person  against  a  master  for  alleged  negli- 
gence of  a  servant,  the  burden  of  proving'  the 
proximate  cause  of  the  accident  was  on  the 
plaintiff. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  5§  1270-1272;  Dec.  Dig.  J 
330.*] 

2.  Masteb  and  Servant  (|  301*)— Injuries 
to  Third  Person— Relation  of  Parties — 
Servant  Lent  or  Hired. 

While  a  servant  in  the  employ  of  one  per* 
son  may  be  lent  or  hired  to  another  so  as  to 
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become  the  servant  of  the  other  for  the  time 
being  and  In  a  particular  transaction,  with  all 
the  legal  consequences  of  the  new  relation,  the 
mere  fact  that  a  servant  is  sent  to  do  work 
pointed  ont  to  him  by  a  person  who  has  made 
a  bargain  with  his  master  does  not  make  him 
that  person's  servant;  but,  in  the  absence  of 
a  special  contract  to  the  contrary  or  of  inter- 
ference by  such  other  perron,  he  remains  the 
servant  of  his  original  master. 

[Ed,  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §{  1210-1216;  Dec.  Dig.  I 
301."] 

3.  Master  and  Servant  (f  301*)— Injuries 
to  Third  Person— Relation  ot  Parties— 
Drives  of  Hiked  Team. 
The  driver  of  a  coal  company's  team  hired 
by  the  day  to  a  contractor,  and  told  by  the  coal 
company's  manager  to  report  to  the  contractor 
for  work,  after  which  he  had  nothing  to  say 
ai  to  what  the  team  should  do,  was,  while  so 
engaged,  the  servant  of  the  coal  company,  and 
not  of  the  contractor,  notwithstanding  the  driv- 
er obeyed  the  orders  of  the  contractor  as  to 
where  the  team  should  be  loaded,  and  the  sig- 
nals or  direction  of  the  contractor's  employes 
as  to  when  the  team  should  be  started,  such 
orders  not  applying  to  the  handling  of  the 
team,  and  the  contractor  was  not  liable  for  in- 
iaries  to  a  third  person  resulting  from  the  neg- 
ligence of  the  driver  in  handling  the  team. 

lEd.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  ,f  1210-1216;  Dec.  Dig.  I 
301.»J 

Beport  from  Supreme  Judicial  Court, 
Cumberland  County,   at  Law. 

Action  by  David  J.  Wilbur  against  the 
Forglone  &  Romano  Company,  the  Tyson 
Construction  Company,  trustee.  On  report, 
with  the  stipulation  that,  if  in  the  opinion 
of  the  law  court  there  is  sufficient  evidence 
to  establish  the  liability  of  the  defendant, 
the  case  Is  to  be  remanded  for  assessment 
of  damages  by  a  commission  of  three  to  be 
appointed  by  the  court.  Judgment  for  de- 
fendant 

Argued  before  WHITEHOUSE,  a  J.,  and 
SAVAGE,  SPEAR,  CORNISH,  KINO,  and 
HALEY,  JJ. 

Symonds,  Snow,  Cook  ie  Hutchinson,  of 
Portland,  for  plaintiff.  Arthur  Chapman 
and  Foster  &  Foster,  all  of  Portland,  for 
principal  defendant  Eaton,  Keene  &  Gard- 
ner, of  Portland,  for  trustee. 

CORNISH,  J.  On  report,  with  the  stipu- 
lation that  If  In  the  opinion  of  the  law 
court  there  Is  sufficient  evidence  to  establish 
the  liability  of  the  defendant  the  case  is 
to  be  remanded  for  assessment  of  damages 
by  a  commission  of  three  to  be  appointed  by 
the  court 

The  conceded  facts  are  these:  In  July, 
1911,  the  Tyson  Construction  Company  were 
the  general  contractors  in  erecting  an  addi- 
tion to  the  store  of  Porteous,  Mitchell  & 
Braun  Company  on  Congress  street  in  the 
dty  of  Portland  and  in  extending  the  rear 
of  the  store  to  Free  street  The  work  of 
making  the  necessary  excavation  was  sublet 
to  the  defendant  The  shoring  of  the  ad- 
jacent buildings  was   sublet  to  the  Isaac 


Blair  Company,  and  the  plaintiff  was  one  of 
the  Blair  Company  employes. 

On  the  day  of  the  accident  the  plaintiff, 
in  the  course  of  his  employment  was  work- 
ing upon  a  ladder  at  a  height  of  about  28 
feet  from  the  ground,  the  bottom  of  the  lad- 
der resting  In  the  excavation  on  the  Free 
street  lot  and  the  top  against  the  wall  or 
chimney  of  an  adjoining  house.  A  team 
consisting  of  a  pair  of  horses  and  a  dump 
cart,  loaded  with  rock,  on  its  way  out  from 
the  excavation,  came  in  contact  with  this 
ladder  throwing  the  plaintiff  to  the  ground. 
This  team  was  owned  by  the  Cash  Fuel 
Company,  and  with  its  driver,  Marston,  had 
been  left  by  the  Cash  Fuel  Company  to  the 
defendant  to  assist  in  the  removal  of  rock. 
It  was  one  of  several  employed  in  the  same 
work,  one  being  owned  by  the  defendant, 
two  by  the  Cash  Fuel  Company,  and  the  oth- 
ers by  various  other  persons  or  concerns. 

The  Cash  Fuel  Company  was  engaged  In 
the  sale  of  coal  and  wood,  but  as  there  was 
little  for  Its  teams  to  do  at  that  season,  it 
entered  Into  an  agreement  with  the  defend- 
ant whereby  the  defendant  was  to  pay  it 
the  sum  of  95  per  day  for  the  use  of  each 
team  and  driver  as  long  as  the  defendant 
saw  fit  to  employ  them.  The  general  man- 
ager of  the  Cash  Fuel  Company,  a  witness 
for  the  plaintiff,  on  being  asked  what  ar- 
rangement he  made  with  the  defendant  re- 
plied: "To  hire  two  teams  to  him  with 
dump  carts,  two  horses  and  a  man.  He  was 
to  pay  for  the  use  of  them  $5  a  day."  On 
being  asked  what  instructions  he  gave  the 
drivers,  he  replied  that  he  told  them  to  re- 
port to  Forglone,  and  to  tell  him  whose 
teams  they  were,  where  they  came  from,  but 
he  had  nothing  to  say  as  to  what  the  teams 
should  do  after  arrival.  It  was  a  typical 
case  of  letting  a  team  with  driver  for  spe- 
cial work.  The  Fuel  Company  selected, 
hired,  and  paid  the  drivers  for  its  teams, 
and  with  that  the  defendant  had  nothing 
to  do.  If  the  defendant  was  not  satisfied 
with  a  driver,  It  could  doubtless  have  sent 
back  the  team  and  driver,  but  could  not  have 
substituted  a  driver  of  its  own  selection. 

This  being  the  state  of  facts,  the  plaintiff 
rests  his  contention  upon  one  of  two  propo- 
sitions. First  that  the  defendant  was  neg- 
ligent in  ordering  the  team  in  question  to 
be  loaded  and  driven  In  such  close  proximity 
to  the  ladder  as  to  cause  the  accident;  or, 
second,  that  Marston,  the  driver  of  the 
team,  was  at  the  time  In  the  performance  or 
the  defendant's  business  as  Its  servant  and 
his  negligence  was  In  law  the  defendant's 
negligence. 

11]  The  first  step  to  be  taken  in  the  solu- 
tion of  this  problem  Is  to  ascertain  what 
was  the  proximate  cause  of  the  accident 
That  is  a  question  of  fact  It  to  undisputed 
that  this  team  had  been  loading  with  rocks 
in  the  rear  of  the  Free  street  excavation, 
with  the  horses'  heads  pointed  toward  Con- 
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greas  street  On  the  way  oat  it  passed  the 
ladder  on  which  the  plaintiff  stood.  The 
plaintiff  claimed  that  the  rear  end  of  the 
?art  was  at  an  elevation  of  two  or  three 
feet  while  being  loaded,  the  rear  wheels  be- 
ing trigged;  that,  when  the  cart  was  full, 
the  trig  was  removed,  and  the  driver  started 
on  his  way;  that,  as  he  was  nearly  abreast 
the  ladder,  the  left  forward  wheel  struck  a 
solid  projecting  rock  about  the  size  of  a 
derby  hat,  causing  the  pole  and  the  yoke  to 
swerve  toward  the  left  and  strike  the  lad- 
der. The  burden  was  upon  the  plaintiff  to 
establish  this  claim  by  a  preponderance  of 
the  evidence.  This  we  think  he  failed  to 
do,  but,  on  the  contrary,  the  fair  conclu- 
sion to  be  reached  from  all  the  evidence  in 
the  case  is  that  no  projecting  rock  caused 
the  accident,  but,  when  the  cart  was  full, 
the  driver  In  leaping  upon  the  seat  and 
gathering  up  the  reins  In  some  way,  perhaps 
accidentally,  pulled  on  the  wrong  rein,  turn- 
ed the  horses  toward  the  left,  and  thereby 
came  in  contact  with  the  ladder.  It  would 
be  profitless  to  discuss  In  detail  the  evidence 
leading  to  this  conclusion.  It  Is  sufficient 
to  state  the  conclusion  Itself.  The  direct 
and  immediate  cause,  therefore,  was  the 
manner  In  which  the  team  was  handled  by 
the  driver,  and  not  a  condition  of  the 
ground  In  the  excavated  cellar. 

It  Is  not  necessary  to  decide  in  this  action 
whether,  under  all  the  circumstances  of  the 
case,  the  kind  of  work  that  was  going  on, 
and  the  rough  place  In  which  it  was  neces- 
sarily performed,  the  driver  was  or  not  In 
the  exercise  of  due  care,  but,  assuming  that 
his  act  was  a  negligent  one,  was  the  defend- 
ant legally  responsible  for  that  act?  That 
depends  upon  whether  the  driver  was,  at 
the  moment  of  the  Injury  to  the  plaintiff, 
and  in  the  particular  work  he  was  then  en- 
gaged upon,  the  servant  of  the  defendant, 
the  general  contractor,  or  of  the  Cash  Fuel 
Company,  his  immediate  employer. 

Under  the  long  line  of  decisions  both  in 
this  country  and  England  the  court  is  of  the 
opinion  that  he  was  not  at  the  time  the  serv- 
ant of  the  defendant 

[2]  It  is  true  that  a  person  admittedly  in 
the  general  employment  of  one  person  may 
be  lent  or  hired  to  another  in  such  a  way 
as  to  become  the  servant  of  the  other  for 
the  time  being  and  In  a  particular  transac- 
tion, with  all  the  legal  consequences  of  the 
new  relation.  Wyman  v.  Berry,  106  Me.  43, 
75  Atl.  123,  20  Ann.  Cas.  439.  But,  as  was 
stated  by  Chief  Justice  Holmes  in  Driscoll 
v.  Towle,  181  Mass.  416,  63  N.  E.  922:  "The 
mere  fact  that  a  servant  Is  sent  to  do  work 
pointed  out  to  him  by  a  person  who  has 
made  a  bargain  with  his  master  does  not 
make  him  that  person's  servant  More  than 
that  Is  necessary  to  take  him  out  of  the  re- 
lation established  by  the  only  contract  which 
he  has  made  and  to  make  him  a  voluntary 
subject  of  a  new  sovereign — as  the  master 
sometimes  was  called  in  the  old  books." 


We  must  therefore  determine  whether  In 
the  particular  act  which  caused  the  Injury  in 
this  case,  namely,  the  handling  of  the  team, 
the  driver  was  the  servant  of  his  original 
master,  the  Cash  Fuel  Company,  or  of  the 
person  to  whom,  with  the  team,  he  had  been 
furnished,  namely,  the  defendant  the  gen- 
eral contractor. 

[3]  The  authorities  give  but  one  answer  to 
this  question.  They  hold  that  in  the  absence 
of  a  special  contract  to  the  contrary  or  of 
interference,  he  remains  the  servant  of  his 
original  master.  The  reason  for  this  is  ap- 
parent Take  the  case  at  bar.  The  Cash 
Fuel  Company  hired  whom  it  pleased  to  care 
for,  manage,  and  drive  its  teams.  It  paid 
them  and  discharged  them.  With  their  selec- 
tion, payment  and  discharge  the  defendant 
had  nothing  whatever  to  do,  and  It  was  no 
part  of  the  duty  of  the  defendant  to  deter- 
mine upon  the  fitness  or  unfitness  of  such 
drivers.  It  took  the  teams  as  manned  and 
furnished,  and  the  responsibility  for  the 
proper  handling  of  the  teams  in  the  absence 
of  any  contract  to  the  contrary  or  of  any 
express  direction  of  the  defendant  still  re- 
mained upon  the  owner  of  the  team.  It  is 
doubtless  true  that  if  the  defendant  in  the 
case  at  bar  had  given  directions  to  Marston 
to  drive  against  the  plaintiff's  ladder,  and  he 
had  obeyed,  the  defendant  would  have  been 
liable.  In  such  case  the  defendant  would 
have  assumed  to  Interfere  with  the  general 
employment  of  the  driver,  and  must  there- 
fore be  responsible  for  the  result  of  his 
own  acts.  But  so  long  as  the  directions  giv- 
en by  the  defendant  pertained  to  the  general 
progress  of  the  work,  as  the  places  from 
which  the  rock  was  to  be  taken  and  those 
to  which  it  was  to  be  carried  and  dumped, 
leaving  the  management  of  the  team  in  doing 
that  work  still  In  the  hands  of  the  driver, 
that  driver  remained  the  servant  of  the  par- 
ty who  hired,  and  paid  him  for  that  particu- 
lar kind  of  labor  presumably  with  the  knowl- 
edge of  his  experience  and  skill.  That  was 
the  situation  here.  It  was  the  usual  con- 
tract of  hiring  a  team  with  driver,  with  no 
special  limitations.  So  far  as  the  evidence 
shows  the  defendant  in  a  general  way  sent 
the  teams  to  different  parts  of  the  excava- 
tion for  their  loads,  and  gave  orders  as  to 
the  places  where  the  loads  should  be  dump- 
ed, but  the  evidence  fails  to  prove  that  the 
defendant  controlled  or  directed  the  driv- 
er in  the  management  and  handling  of  the 
team  at  any  point  in  the  work.  While  driving 
out  of  the  excavation,  the  driver  remained 
the  servant  of  the  Cash  Fuel  Company,  and 
that  company  was  responsible  for  his  acts 
the  same  as  on  Congress  street  on  Its  way 
to  or  from  the  dumping  ground. 

In  the  absence  of  express  contract  the 
law  leaves  the  responsibility  for  the  acts  of 
the  servant  upon  the  person  who  was  respon- 
sible for  his  selection  and  retention.  "The 
health  and  safety  of  the  horses,  and  the 
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protection  of  the  whole  team  by  careful  man- 
agement, are  of  so  much  Importance  to  the 
owner  that,  In  the  absence  of  an  express 
contract,  he  will  not  be  presumed  to  have 
given  up  their  management  to  the  hirer 
when  he  has  sent  his  own  servant  for  the 
special  purpose  of  retaining  this  manage- 
ment," is  the  language  of  Chief  Justice 
Knowlton  In  Shepard  v.  Jacobs,  204  Mass. 
110,  90  N.  E.  392,  26  L.  R.  A.  (N.  S.)  442,  134 
Am.  St  Rep.  648. 

Stress  Is  laid  upon  the  fact  that  the  driv- 
er obeyed  the  orders  of  the  defendant's  boss 
as  to  where  the  team  should  be  loaded  and 
the  signals  or  directions  of  the  defendant's 
employes  as  to  when  the  team  should  be 
started,  but  that  is  not  sufficient  to  show 
there  has  been  a  change  of  masters  so  far 
as  the  handling  of  the  team  is  concerned. 
The  order  did  not  apply  to  the  handling  of 
the  team  and  the  signals  were  more  in  the 
nature  of  information  than  of  orders,  and 
obedience  to  them  showed  co-operation  in  one 
extensive  work  rather  than  subordination  to 
another  employer.  Standard  Oil  Co.  v.  An- 
derson, 212  U.  S.  216-226,  29  Sup.  Ct  252,  53 
L  Ed.  480.  The  authorities  are  abundant. 
Only  a  few  need  be  referred  to. 

In  Jones  v.  Corporation  of  Liverpool,  L. 
R.  142  B  Dlv.  890,  the  defendant  contracted 
with  one  D  to  supply  by  the  day  a  driver 
and  horse  to  drive  and  draw  a  watering 
cart  belonging  to  the  defendant.  The  de- 
fendant's Inspector  gave  general  direction 
as  to  what  streets  should  be  watered.  In  an 
action  to  recover  damages  for  injuries  sus- 
tained by  a  third  person  through  negligent 
conduct  of  the  driver  while  in  charge  of  the 
team,  it  was  held  that  the  hirer  was  not  lia- 
ble. This  decision  follows  the  leading  Eng- 
lish cases  of  Laugher  v.  Pointer,  5  Barn.  & 
Ct.  560,  Smith  v.  Lawrence,  2  Man.  &  Ry. 
1,  and  Quarman  v.  Burnett,  6  Mees.  &  W. 
497/ 

In  Hlgham  v.  Waterman  Co.,  32  R.  I. 
578,  80  Atl.  178,  a  truckman  let  his  truck 
and  driver  to  haul  lumber  at  a  certain  price 
per  hour.  Held  that  the  driver  continued 
to  be  the  servant  of  the  truckman  in  all 
matters  pertaining  to  the  performance  of  the 
contract,  unless  by  special  arrangement  he 
was  placed  directly  under  the  control  of  the 
hirer  or  by  the  hirer's  interference  he  makes 
the  driver  his  servant  as  to  the  particular 
matter  with  which  he  interferes. 

In  Morris  v.  Trndo,  83  Vt.  44,  74  Atl.  887, 
25  L.  B.  A.  (N.  S.)  33,  the  superintendent  of 
streets  of  the  city  of  Vergennes  hired  of  the 
defendant  a  double  team  with  driver.  By 
the  terms  of  the  contract,  the  driver  was  to 
do  with  the  team  whatever  work  he  was  set 
to  do  by  the  superintendent,  whether  moving 
stones,  or  using  a  scraper,  or  hauling  gravel. 
In  the  hauling  of  the  gravel  the  superintend- 
ent directed  where  it  should  be  taken  from, 
where  It  should  be  unloaded,  and  how  it 
should  be  placed.    The  plaintiff  was  assisting 


the  driver  to  unload,  when  the  horses  either 
started  suddenly  or  were  started  by  the 
driver,  and  the  plaintiff,  who  was  at  the  rear 
end  of  the  wagon  body,  was  thrown  to  the 
ground  and  Injured.  Suit  was  brought 
against  the  original  employer,  and  the  court 
in  the  course  of  the  opinion  said: 

The  precise  question  Is  whether  or  not, 
though  the  team  and  driver  had  been  tem- 
porarily hired  out  by  the  defendant,  the 
driver  In  the  specific  detail  of  managing  or 
handling  the  team  remained  the  servant  ot 
the  defendant  of  whom  the  team  was  hired. 
*  *  *  One  to  whom  the  servant  of  another 
is  temporarily  lent  or  hired  has  for  the  time 
being  the  responsibility  of  a  master  in  so 
far,  and  only  in  so  far  as  he  may  exercise 
the  authority  of  a  master.  The  testimony 
tends  to  show  that  in  respect  to  the  driving 
of  the  team  the  defendant  committed  noth- 
ing to  the  city  or  its  superintendent.  *  *  * 
The  doctrine  of  respondeat  superior  fastens 
liability  upon  the  defendant,  since  the  negli- 
gent wrongdoing  Inhered  in  a  thing  in  re- 
spect to  which  the  relation  of  master  and 
servant  between  him  and  the  driver  had 
never  been  suspended.  *  •  •  If  the  con- 
tract had  been  such  that  Lavalley  (the  super- 
intendent) might  have  put  a  driver  of  his 
own  choosing  in  charge  of  the  team,  and 
have  put  the  driver  furnished  at  some  other 
work,  the  defendant  would  be  held  to  have 
relinquished  the  right  of  a  master  and  to 
have  been  freed  from  responsibilities  as  such 
in  all  respects.  Such  a  contract,  however, 
the  evidence  does  not  show." 

This  language  applies  with  equal  force  to 
the  case  at  bar;  the  facts  being  essentially 
similar. 

The  Supreme  Court  of  Massachusetts  has 
affirmed  and  reaffirmed  the  same  doctrine  In 
the  following  cases  among  others : 

In  Huff  v.  Ford,  126  Mass.  24,  30  Am.  Rep. 
645,  where  a  horse  and  wagon  were  let  by 
the  day  by  a  contractor  to  the  city  of  Boston 
to  be  used  in  the  work  of  paving  a  street; 
in  Reagan  v.  Oasey,  160  Mass.  374,  36  N.  E. 
58,  where  the  owner  let  a  double  team  and 
driver  to  the  city  of  Boston  for  work  upon 
a  sewer  extension,  under  the  general  super- 
vision of  the  foreman  who  bad  the  right  to 
direct  where  the  teams  should  back  up  for 
their  load  and  the  place  where  they  should 
be  unloaded ;  in  Driscoll  v.  Towle,  181  Mass. 
416,  63  N.  E.  922,  where  the  team  with  driver 
was  let  to  an  electric  lighting-  company  to 
be  employed  In  general  construction  work; 
in  Shepard  v.  Jacobs,  204  Mass.  110,  90  N.  E. 
392,  26  L.  R.  A.  (N.  S.)  442,  134  Am.  St  Rep. 
648,  which  involved  the  letting  of  an  auto- 
mobile with  chauffeur;  and  in  Hussey  v. 
Franey,  205  Mass.  413,  91  N.  E.  391,  137 
Am.  St  Rep.  460,  involving  the  letting  of  a 
hack  with  driver. 

It  is  unnecessary  to  multiply  the  citation 
of  authorities,  which  are  numerous  and  uni- 
form. 


Digitized  by 


Google 


52 


86  ATLANTIC  REPORTER 


(Me, 


The  very  recent  cam  in  this  State  of  Ire- 
land v.  Clark,  109  Me.  238,  83  Atl.  667,  In- 
volved the  question  between  the  servant  and 
master,  and  the  rights  of  no  third  person 
were  affected.  But  the  principle  now  at 
issue  was  there  under  discussion,  and  many 
of  the  cases  above  referred  to  were  cited  with 
approval  That  case  is  an  authority  in  point. 
See,  also,  Ames  v.  Jordan,  71  Me.  640,  36 
Am.  Rep.  352. 

The  plaintiff  seeks  to  escape  the  force  of 
these  decisions  by  distinguishing  between 
livery  stable  keepers,  truckmen,  and  persons 
carrying  on  a  general  livery  of  teaming  busi- 
ness, and  who,  he  claims,  are  therefore  in  a 
sense  common  carriers,  and  those  persons  or 
corporations  who,  like  the  Cash  Fuel  Com- 
pany, are  engaged  in  a  different  occupation, 
but  in  a  single  instance,  or  even  occasionally, 
let  their  teams  with  drivers  for  the  perform- 
ance of  certain  work.  This  distinction,  how- 
ever, is  not  made  in  the  cases,  and  we  are 
unable  to  perceive  the  logical  line  of  cleavage. 
In  every  case,  no  matter  what  the  general 
business  of  the  owner  may  be,  the  rights  and 
liabilities  of  the  parties  depend  upon  the 
contract  under  which  the  teams  are  let.  This 
and  this  alone  Is  the  test,  and  whether  one 
of  the  parties  makes  the  contract  as  a  part 
of  bis  regular  occupation,  or  outside  it  and 
in  a  special  instance,  should  make  no  differ- 
ence. The  question  1b,  who  was  the  master 
at  the  particular  time  and  in  the  particular 
transaction,  the  owner  or  the  contractor,  not 
whether  the  owner  is  accustomed  to  make 
these  contracts.  Otherwise  two  teams  might 
be  working  side  by  side,  and  under  the  same 
general  arrangement  between  the  parties, 
and  the  contractor  be  held  liable  for  the 
negligent  acts  of  one  driver  in  the  handling 
of  his  team,  and  not  for  those  of  the  other 
under  precisely  the  same  circumstances.  It 
would  not  seem  that  liability  could  shift  on 
such  artificial  grounds.  It  rests  upon  con- 
tract, and  not  upon  occupation. 

Our  conclusion,  therefore,  is  that  the  in- 
jury In  question  was  caused  by  the  driver  in 
the  management  of  his  team,  and  that  in 
that  phase  of  his  work  he  was  not  the  serv- 
ant of  the  defendant 

The  entry  must  therefore  be: 

Judgment  for  defendant 


I/UNION  MUSICALS  v.  CHEVALIER  rt  «L 

(Supreme  Judicial   Court  of  Maine.     Dec.  S, 
1912.) 

1.  Damages  (f  45*)— Breach  or  Contract 
bt  Building  Contractor  —  Failure  to 
Furnish  Labor  and  Materials. 

Where  an  owner  paid  a  building  contract- 
or, who  had  agreed  to  tarnish  all  labor  and  ma- 
terials, for  the  labor  and  materials  furnished 
according  to  the  architect's  certificates  before 
the  contractor's  abandonment  of  the  work,  he 
was  entitled  to  recover  from  the  contractor  out- 


standing lien  claims  on  the  property  for  labor 
and  materials  which  he  was  required  to  pay. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  §§  92-98;   Dec.  Dig.  {  45.*] 

2.  Damages  (I  45*) — Breach  or  Contract 
bt  Building  Contractor— Expenses  or 
Repairing. 

Where  a  building  contractor  failed  to  com- 
ply with  the  specifications  of  the  contract  and 
subsequently  abandoned  it,  the  owner's  neces- 
sary expenditures  in  repairing  and  strengthen- 
ing the  part  of  the  building  constructed  were 
recoverable  from  the  contractor. 

IEd.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  {{  92-98;   Dec  Dig.  5  45.*] 

Report  from  Supreme  Judicial  Court,  An- 
droscoggin County,  at  Law. 

Action  by  L'Unlon  Muslcale  against  Ovide 
Chevalier  and  another.  On  report  Judg- 
ment for  plaintiff. 

Argued  before  WHITEHOUSE,  C.  J.,  and 
SAVAGE,  SPEAR,  CORNISH,  KINO,  and 
HALEY,  JJ. 

McGilllcuddy  &  Morey,  of  Lewiston,  for 
plaintiff.  J.  O.  Chabot,  of  Lewiston,  and 
George  C.  Wing,  of  Auburn,  for  defendants. 

WHITEHOUSE,  C.  J.  This  Is  an  action  to 
recover  damages  for  the  alleged  breach  of 
a  bond  given  by  the  defendant  Chevalier, 
as  principal,  and  the  Fidelity  &  Deposit  Com- 
pany of  Maryland,  as  surety,  to  secure  the 
faithful  performance  of  a  contract  with  the 
plaintiff  for  the  erection  of  a  brick  building 
at  the  corner  of  Cook  and  Second  streets, 
In  Auburn,  to  be  used  as  a  clubhouse.  The 
contractor  was  to  provide  all  the  materials 
and  perform  all  the  labor  required  to  con- 
struct the  building  according  to  the  terms 
of  the  contract  and  of  all  the  drawings,  spec- 
ifications, and  stipulations  which  were  made 
a  part  of  the  contract  'or  the  agreed  price 
of  $29,500.  This  contract  bears  date  May 
23,  1910,  and  the  bond  in  suit  signed  by 
the  contractor,  Chevalier,  and  the  surety 
company  is  dated  July  5,  1910.  Work  on 
the  building  was  begun  two  or  three  weeks 
after  the  date  of  the  contract  and  was  con- 
tinued under  the  supervision  of  Architect 
Desjardlnes  until  August  15th,  when,  as  the 
defendants  claim,  a  heavy  fall  of  rain  un- 
dermined the  stone  foundation  at  one  cor- 
ner of  the  building,  and  caused  two  of  the 
partially  constructed  walls  near  that  corner 
to  settle  and  crack.  The  plaintiff  contends 
that  the  settling  and  cracking  of  the  walls 
were  due  to  the  failure  of  the  contractor  to 
lay  the  foundation  and  protect  the  work, 
according  to  the  plans  and  specifications, 
and  that  It  was  known  to  the  contractor  that 
the  foundation  at  that  point  was  settling  be- 
fore the  rainfall.  On  the  23d  day  of  August 
the  architect  notified  the  contractor  to  tear 
down  these  "brick  walls  and  stone  founda- 
tions and  rebuild  them  according  to  con- 
tract and  specifications."  On  the  same  day 
the  plaintiff  by  its  attorneys  caused  the  fol- 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dec  Dl«.  ft  Am.  Dig.  Key-No.  Series  *  Rep'r  Indexes 
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lowing  notice  to  be  delivered  to  the  surety 
company: 

"In  accordance  with  the  terms  of  the  bond 
furnished  to  the  L'Union  Muslcale  of  Au- 
burn, Me.  (a  corporation),  for  the  faithful 
performance  of  the  contract  for  their  build- 
ing by  the  contractor,  Ovide  Chevalier,  we 
hereby  notify  you  that,  through  the  neglect 
of  the  said  Ovide  Chevalier  to  properly  pro- 
tect his  work,  rain  caused  a  damage  (Mon- 
day the  15th)  of  twelve  to  fifteen  hundred 
dollars." 

And  on  the  27th  day  of  the  same  month 
the  plaintiff  caused  a  second  notice  to  be 
given  to  the  surety  company,  as  follows: 

"Too  are  hereby  notified  that  the  L'Union 
Muslcale  to  whom  Ovide  Chevalier  gave  a 
bond  as  principal  and  yourself  as  surety 
hereby  notify  you  of  the  following  defects 
and  failure  to  perform  the  contract  on  the 
part  of  Chevalier  that  has  come  to  their 
notice,  to  wit : 

"The  depth  of  their  block  at  the  corner 
of  Cook  and  Second  streets  in  Auburn  at  a 
point  six  feet  west  from  the  northeast  cor- 
ner of  the  wall,  that  the  depth  is  three  feet 
and  two  Inches  and  also  at  a  point  twenty- 
five  feet  from  the  same  corner  the  depth 
is  three  feet  and  three  Inches;  at  a  point 
twenty  feet  east  from  the  northwest  corner 
the  depth  is  four  feet  and  six  Inches  and 
ten  feet  south  of  the  northeast  corner  the 
depth  is  three  feet  and  four  inches  and  at 
the  southeast  corner  the  depth  is  four  feet. 

"You  are  hereby  notified  to  at  once  cause 
aald  foundations  to  be  put  In  according  to 
the  contract  and  pay  the  damages  occasioned 
by  the  defective  work." 

It  Is  not  In  controversy  that,  according  to 
the  specifications  in.  the  contract  relating  to 
the  "height  of  stone  work,"  the  foundations 
In  the  sections  comprising  the  corner  where 
the  walls  settled  and  cracked  were  to  be  six 
feet  in  height,  "the  top  of  the  wall  being 
figured  one  foot  from  present  grade."  The 
third  paragraph  of  the  contract  provides  that 
"no  alterations  shall  be  made  in.  the  work 
except  upon  written  order  of  the  architect" 
In  the  stipulations  in  regard  to  "general 
conditions"  is  the  following  provision: 

"And  the  contractor  Is  to  amend  and  make 
good  at  his  own  cost  any  defects,  injuries, 
shrinkage,  settlements  or  other  faults  in  his 
work  arising  from  defective  or  improper  ma- 
terials and  workmanship  which  may  appear 
within  one  year  after  the  completion  of  the 
building,  is  to  clear  away  from  time  to  time 
the  dirt  and  rubbish  resulting  from  his  op- 
erations and  cover  and  protect  his  work  and 
materials  from  all  damage  during  the  prog- 
ress of  the  building,  and  deliver  the  whole 
in  a  clean  and  perfect  condition." 

It  appears  from  the  evidence  that  the 
statements  made  by  the  plaintiff  In  the  no- 
tification to  the  surety  company  of  August 
27th,  respecting  the  depth  of  the  stone  foun- 


dations were  entirely  correct,  and.  that  In- 
stead of  being  six  feet  In  depth,  as  required 
by  the  specifications,  the  foundation  actual- 
ly laid  by  the  contractor  varied  from  three 
feet  two  inches  to  four  feet  six  inches;  and 
It  is  admitted  by  the  contractor  that  no  writ- 
ten order  was  ever  given  by  the  architect 
authorizing  such  a  change  to  be  made  In 
the  depth  of  the  foundation. 

It  is  also  satisfactorily  shown  by  the  tes- 
timony that  the  contractor,  who  was  re- 
quired by  the  terms  of  the  contract  to  pro- 
tect his  work  against  all  damage  during  the 
building,  negligently  allowed  the  ditch,  which 
should  have  carried  off  the  water,  to  become 
obstructed  so  that  at  the  time  of  the  heavy 
rain  the  water  flowed  into  the  cellar  and  un- 
dermined the  wall  which  at  this  point  was 
built  upon  the  sand.  It  appears,  however, 
that  the  foundation  had  settled  and  the 
wall  cracked  somewhat  before  the  rain,  and 
that  the  cracks  bad  been  "jointed"  by  the 
contractor;  and  that  after  the  rain  the  foun- 
dations settled  still  more  and  the  cracks  in 
the  walls  were  reopened. 

On  the  12th  day  of  September  the  archi- 
tect, Desjardines,  in  the  discharge  of  his 
duty  under  the  provisions  of  the  contract, 
signed  a  certificate  stating  that  the  contrac- 
tor, Chevalier,  had  "refused  and  neglected 
to  supply  a  sufficiency  of  properly  skilled 
workmen  or  of  materials  of  the  proper  qual- 
ity, and  has  failed  to  prosecute  the  work 
*  *  *  with  diligence,  and  has  failed  in 
the  performance  of  the  agreements  contain- 
ed in  such  contract"  He  further  certified 
that  such  neglect  refusal,  and  failure  on 
the  part  of  the  contractor  were  sufficient 
cause  for  the  plaintiff  "to  terminate  the  em- 
ployment of  the  contractor  under  said  con- 
tract and  is  also  sufficient  ground  for  the 
said  Union  to  enter  upon  the  premises  and 
take  possession  for  the  purpose  of  complet- 
ing the  work,  *  *  *  and  to  employ  any 
other  person  or  persons  to  finish  the  work 
and  to  provide  the  materials  therefor." 

The  next  day,  September  13th,  the  plain- 
tiff gave  the  contractor  a  written  notice  that 
this  certificate  had  been  received  from  the 
architect  and  that  at  the  expiration  of  three 
days  from  the  service  of  that  notice  upon 
Chevalier  the  owner  would  be  at  liberty  to 
terminate  the  employment  of  the  contractor 
and  employ  any  other  person  or  persons  to 
finish  the  work,  In  pursuance  of  the  provi- 
sions of  the  contract 

After  the  contractor  had  received  from  the 
architect  the  notification  of  August  23d,  and 
this  had  been  reinforced  by  a  like  notice  from 
the  plaintiff  demanding  that  he  tear  down 
the  brick  walls  and  stone  foundations  in 
question  and  rebuild  them  according  to  the 
contract  he  accepted  the  inevitable  result 
and  surrendered  the  contract  He  bad  mani- 
festly become  convinced  prior  to  August  16th 
that  the  building  could  not  be  erected  In  a 
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workmanlike  manner,  according  to  the  plans 
and  specifications,  for  the  contract  price  of 
$29,500;  but,  after  the  discovery  of  the  de- 
fective foundations  and  the  demand  by  the 
owner  for  a  rebuilding  of  the  walls,  he  real- 
ized that  compliance  with  this  demand  and 
a  full  performance  of  the  contract  would  In- 
volve a  heavy  loss  to  him. 

The  surety  company  thereupon  formally 
waived  the  privilege  to  assume  the  contract 

The  situation  which  then  confronted  the 
plaintiff  was  not  free  from  practical  diffi- 
culty. It  had  paid  the  contractor  $6,000, 
and  become  liable  to  pay  valid  lien  claims 
for  $1,286  more.  As  a  result  of  the  contrac- 
tor's failure  to  perform  his  work  according 
to  the  contract,  the  foundations  were  not 
sufficiently  substantial  and  secure  to  sustain 
a  building  of  the  height  called  for  by  the 
original  plan.  After  expending  all  of  its  cash 
on  hand  upon  Chevalier's  rejected  work,  it 
was  not  practicable  to  raise  sufficient  funds 
to  tear  down  his  work,  and,  commencing 
anew,  construct  the  building  according  to  the 
original  plan.  The  society  therefore  adopted 
the  only  course  remaining.  It  procured  the 
services  of  another  architect,  redrafted  and 
altered  the  plans,  and  proceeded  to  erect  a 
building  one  story  lower  and  otherwise  ma- 
terially different  from  that  originally  plan- 
ned. Chevalier's  foundation  and  walls,  as 
strengthened  and  repaired,  were  deemed  suf-. 
flcient  to  support  a  building  erected  accord- 
ing to  the  modified  plan,  and  they  were  ac- 
cordingly allowed  to  stand,  and  were  utilized 
In  the  building  finally  erected.  Thus  the 
amount  of  the  damage  caused  by  the  con- 
tractor's failure  to  perform  his  contract  ac- 
cording to  the  specifications,  for  which  the 
defendants  would  be  legally  responsible,  was 
reduced  to  the  lowest  practicable  figure. 

[1]  The  plaintiff  claims  to  recover  only  the 
damages  resulting  from  the  contractor's 
breach  of  the  contract  before  it  was  surren- 
dered. It  has  paid  him  for  the  labor  and 
materials  furnished  according  to  the  certifi- 
cates of  the  architect,  but  subsequently  dis- 
covered outstanding  lien  claims  on  the  prop- 
erty to  the  amount  of  $1,286.17  which  it  was 
compelled  to  pay.  The  plaintiff  was  damag- 
ed to  that  extent  by  reason  of  Chevalier's 
failure  to  furnish  the  labor  and  materials  ac- 
cording to  the  contract 

[2]  The  amount  actually  expended  by  the 
plaintiff  In  repairing  and  strengthening  the 
foundation  and  walls  is  also  a  legitimate  ele- 
ment of  damage.  The  Items  of  labor  for 
these  repairs  are  not  definitely  separated  by 
the  testimony  from  the  other  work  on  the 
building;  but,  upon  the  estimates  made  by 
the  contractor  himself  and  other  witnesses, 
It  Is  considered  by  the  court  that  the  sum  of 
$300  would  be  a  reasonable  allowance  for  this 
item.  The  certificate  must  accordingly  be: 
.  Judgment  for  the  plaintiff  for  $1,586.17, 
with  interest  from  the  date  of  the  writ. 


AVERT  v.  AVERT. 

(Supreme  Judicial  Court  of  Maine.    Dec.  6, 
1912.) 

Bills  and  Notes  ({  103*)— Consideration 

— Legality. 

A  note  given  by  a  party  after  bis  settle- 
ment of  several  of  his  notes  on  the  payee's 
false  statement,  recklessly  made  without  know- 
ing it  to  be  true,  that  the  law  required  him 
to  pay  the  fees  or  commissions  of  the  payee's 
attorney  for  collecting  the  other  notes,  was 
without  legal  consideration. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,   Cent   Dig.   SI   233-240;    Dec.   Dig.   I 

On  motion  from  Supreme  Judicial  Court, 
Lincoln  County,  at  Law. 

Action  by  Newell  E.  Avery  against  Albert 
J.  Avery.  Judgment  for  plaintiff,  and  de- 
fendant moves  to  set  aside  the  verdict  as 
against  the  evidence.  Motion  sustained,  and 
verdict  set  aside. 

Argued  before  WHITEHOOSE,  C.  J,  and 
SAVAGE,  SPEAR,  CORNISH,  KINO,  and 
HALEY,   JJ. 

R.  S.  Patrldge,  for  plaintiff.  W.  H.  Hilton, 
of  New  Castle,  for  defendant 

PER  CURIAM.  In  this  action  the  plain- 
tiff recovered  a  verdict  for  $39.72  on  a  prom- 
issory note  bearing  date  November  7,  1905. 
for  the  sum  of  $29.25.  The  case  comes  to 
this  court  on  motion  to  set  aside  the  verdict 
as  against  the  evidence. 

The  motion  must  be  sustained.  The  ver- 
dict Is  clearly  wrong,  and  should  be  set  aside. 
There  Is  no  legal  consideration  for  the  note 
upon  which  the  verdict  was  rendered. 

At  the  October  term  of  court  in  Lincoln 
county  for  1905  the  plaintiff  had  an  action 
pending  against  the  defendant  on  four  prom- 
issory notes  for  $25,  $200,  $40,  and  $80,  re- 
spectively. Upon  the  note  for  $40  there  was 
an  indorsement  of  $35,  and  upon  the  note 
for  $80  there  was  an  indorsement  of  $75. 

It  appears  that  both  parties  had  computed 
the  Interest  on  the  notes,  and  that  the  results 
were  slightly  different.  Thereupon  Mr.  Rich- 
ards, the  register  of  deeds  at  Wlscasset,  at 
the  request  of  the  parties,  made  another 
computation,  and  the  result  reported  by  him 
was  accepted;  and  the  defendant  testifies 
that  be  paid  the  full  amount  due  on  the 
notes  according  to  the  computation  of  Mr. 
Richards,  "two  hundred  and  ninety  odd  dol- 
lars, and  the  costs,  eleven  dollars  and  some- 
thing." 

But  the  plaintiff  then  claimed  that  the 
defendant  should  pay  the  fees  or  commissions 
which  he,  the  plaintiff,  must  pay  his  attor- 
ney for  collecting  the  notes.  The  defendant 
expressed  the  opinion  that  it  "didn't  belong 
to  him"  to  pay  the  plaintiff's  lawyer,  bat 
the  plaintiff  insisted  that  the  law  required 
him  to  do  so,  and  stated  that  the  amount  of 
the  commission  was  $2925. 

The  defendant  did  not  have  money  enough 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec  Dig.  *  Am.  Dig.  Key-No.  Series  *  Bep'r  Indexes 
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left,  after  paying  the  notes,  to  pay  this  claim 
for  commission,  but  was  induced  by  the 
plaintiff  to  give  his  note  for  the  amount 

The  plaintiff  denies  that  this  note  had  any 
reference  whatever  to  attorney's  fees  or  at- 
torney's commissions ;  and  testified  that  the 
defendant  did  not  have  money  enough  to 
lay  the  amount  due  on  the  notes  and  taxable 
costs,  and  gave  this  note  to  supply  the  de- 
ficiency. 

Bat  unfortunately  tor  the  plaintiff  the 
original  notes  themselves,  with  the  payments 
Indorsed  upon  them,  are  in  evidence,  and 
a  computation  of  the  Interest  to  the  time  of 
the  settlement  in  question  shows  the  amount 
doe  to  be  $292.59,  and  the  taxable  costs  of 
$11  would  Increase  the  amount  to  $303.59. 
This  is  in  exact  accordance  with  the  testi- 
mony of  the  defendant,  and  at  variance  with 
that  of  the  plaintiff.  It  is  highly  significant 
also  that  the  commission  of  10  per  cent  up- 
on $292.50  would  be  $29.25,  precisely  the 
amount  for  which  the  note  in  suit  was  given. 

The  defendant  was  entirely  without  ex- 
perience or  knowledge  in  relation  to  ques- 
tions of  that  character.  The  parties  were 
cousins,  and  the  plaintiff  well  understood 
that  the  defendant  would  accept  his  state- 
ment in  regard  to  his  liability  for  commis- 
sions, and  the  defendant  was  Induced  to  be- 
lieve that  he  was  liable  for  attorney's  com- 
missions precisely  the  same  as  for  taxable 
costs. 

If  the  plaintiff  knew  that  his  statement 
to  the  defendant  was  false,  he  intended  to 
deceive  and  defraud  him.  He  did  not  know 
it  to  be  correct,  but  recklessly  stated  as  a 
fact  what  he  did  not  know  to  be  true. 

Under  such  circumstances,  it  must  be  held 
that  there  was  no  legal  consideration  for  the 
note. 

Motion  sustained;    verdict  set  aside. 


SULLIVAN  v.  ROCKLAND,  T.  &  C.  ST.  RY. 

(Supreme  Judicial  Court  of  Maine.    Dec.  6, 
1912.) 

Master  and  Sebvant   (|  177*)— Injuby  to 
Servant— Negligence-    or    Fellow    Serv- 
ant. 
The  injury  to  a  servant  being  due  to  one 
working  in  the  crew  a*  a  member  thereof,  a 
fellow  servant  giving  an  order  to  hoist  before 
other  fellow  servants  had  properly  readjusted 
damps,  thereby  allowing  the  load  to  be  thrown 
on  a  part  of  the  hoisting  apparatus   not  in- 
tended to  carry  it  the  master  is  not  liable. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Serrant,  Cent.  Dig.  H  307,  352,  853;  Dec.  Dig. 
1  177.*] 

Exceptions  from  Supreme  Judicial  Court, 
Knox  County,  at  Law. 

Action  by  Thomas  H.  Sullivan,  adminis- 
trator, against  the  Rockland,  Thomaston  8c 
Camden  Street  Railway.  Nonsuit  was  order- 
ed, and  plaintiff  brings  exceptions.  Excep- 
tions overruled. 


Argued  before  WHITEHOUSE,  C.  J.,  and 
SAVAGE,  SPEAR,  CORNISH,  and  KINO, 
JJ. 

Philip  Howard,  of  Rockland,  for  plaintiff. 
A  S.  Littlefield,  of  Rockland,  for  defendant 

PER  CURIAM.  This  is  an  action  for  per- 
sonal injuries  resulting  in  the  death  of  Sor- 
tir  Theodos,  the  plaintiff's  intestate.  At  the 
conclusion  of  the  plaintiff's  testimony,  the 
presiding  judge  ordered  a  nonsuit 

Sortir  was  one  of  a  crew  of  men  who, 
on  the  23d  day  of  December,  1910,  under 
the  charge  of  William  Walker  as  foreman, 
went  to  work  for  the  defendant  corporation 
discharging  a  cargo  of  coal  in  the  defend- 
ant's cars  at  its  wharf  at  Glencove  in  the 
town  of  Rockport,  Me.  The  declaration  Is 
not  before  us.  We  are  therefore  unable  to 
determine  precisely  what  the  allegations  in 
the  writ  covered,  but  evidence  was  offered 
tending  to  prove  both  the  improper  use  of 
the  tackle  and  the  decayed  condition  of  the 
piling  to  which  one  end  was  attached.  The 
hoisting  apparatus  Is  briefly  described  as  fol- 
lows: A  guy  wire  was  used  to  support  a 
pair  of  shears  extended  over  the  hole  of  the 
vessel  for  the  purpose  of  'discharging  coal  by 
the  use  of  tubs,  weighing,  when  filled,  from 
700  to  800  pounds.  It  was  necessary,  in 
unloading  vessels  of  different  widths,  to  ad- 
just the  shears  by  letting  them  up  so  that 
the  cable  attached  to  the  tubs  would  come 
directly  over  the  hole  of  the  vessel. 

The  guy  wire  was  accordingly  securely 
fastened  to  the  top  of  the  shears  and  then 
run  back  to  the  end  of  a  narrow  projection 
of  the  wharf,  and  there  passed  around  sev- 
eral piling  driven  near  together,  was  then 
brought  back  upon  itself  and  clamped  to  the 
guy  by  Iron  clamps — some  witnesses  say  two, 
others  three.  About  one-fourth  of  the  dis- 
tance up  the  guy  from  its  lower  end,  one  end 
of  the  tackle  was  secured  to  the  guy,  the 
other  end  fastened  to  a  piling  about  10  feet 
in  from  and  somewhat  to  one  side  of  the 
bunch  of  piling  just  mentioned.  The  object 
of  this  tackle  was  to-  raise  and  lower  the 
shears  for  the  purpose  of  adjusting  them  to 
the  width  of  the  vessel  being  discharged. 
The  lower  end  of  the  guy  wire  was  securely 
fastened  by  the  clamps  to  prevent  the  end 
of  the  wire  which  was  clamped  upon  Itself 
from  slipping  and  letting  the  shears  fall. 
There  is  no  complaint  of  any  defect  In  this 
part  of  the  apparatus.  The  office  of  the 
tackle  was  to  hold  the  guy  wire  from  slip- 
ping, letting  the  shears  fall,  while  tbu 
clamps  were  being  removed,  or  partially  re- 
moved, for  the  purpose  of  lengthening  or 
shortening  the  guy  wires,  as  the  case  might 
require,  in  order  to  adjust  the  tubs  to  the 
hole  of  the  vessel.  There  is  no  contention 
that  this  tackle  was  ever  calculated  for  hold- 
ing the  shears  with  a  load  upon  them;  but, 
on   the   contrary,   the   plaintiff's   testimony 
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clearly  shows  that  It  was  not  intended  for 
that  purpose.  Just  before  the  accident  It 
was  discovered  that  the  tub  was  coming  In 
contact  with  the  end  of  the  platform  so  that 
some  of  the  coal  tipped  out,  and  the  steve- 
dore stopped  the  operation  of  hoisting  for 
the  purpose  of  letting  out  the  guy  wire  and 
obviating  the  difficulty  discovered.  The 
tackle  was  used  as  it  was  intended  to  be; 
the  clamps  were  loosened,  the  tackle  let  out, 
and  the  guy  wire  lengthened.'  Hut  before 
the  clamps  were  again  tightened  so  as  to 
hold  the  wire  from  slipping,  the  stevedore 
directed  the  hoisting  to  proceed  for  the  pur- 
pose of  seeing  whether  the  shears  were  prop- 
erly adjus.ed.  Tbe  attempt  to  lift  the  load- 
ed tub  from  the  hole  palled  the  tackle  from 
the  piling  to  which  it  was  attached  and  se- 
cured by  a  long  spike  of  round  iron.  When 
this  happened,  the  clamps,  not  being  fast 
upon  the  guy  wire,  allowed  it  to  slip,  tbe 
shears  to  fall,  and  the  tub  to  descend,  strik- 
ing the  plaintiff's  intestate,  who  was  in- 
stantly killed.  A  witness  testified  that  the 
'capsll  was  rotten  where  the  iron  entered  it 

A  careful  reading  of  the  testimony,  which 
it  will  serve  no  purpose  to  analyze,  clearly 
shows  that  the  accident  which  caused  the 
death  of  the  plaintiff's  intestate  was  due  to, 
or  contributed  to  by,  a  fellow  servant 
There  is  no  claim  In  this  case  that  the  steve- 
dore was  a  superintendent  of  the  defendant 
He  says,  in  answer  to  a  question,  that  he 
"was  working  in  the  crew  as  one  of  the 
crew."  The  only  conclusion  which  can  be 
fairly  drawn  from  the  testimony  is  that  this 
tackle  was  intended  for  the  sole  purpose  of 
lengthening  the  guy  for  the  adjustment  of 
the  shears,  and  never  contemplated  for  use 
in  hoisting  loaded  buckets  from  the  hole 
of  the  vessel.  It  is  also  evident  that  the 
attempt  to  lift  the  loaded  buckets  was  the 
proximate  cause  of  the  accident  The  order 
to  hoist  was  directed  by  a  fellow  servant  be- 
fore his  other  fellow  servants  had  properly 
readjusted  tbe  clamps  upon  the  guy  wires 
after  they  were  loosened,  thereby  allowing 
the  wire  to  slip  and  throw  the  load  upon 
that  part  of  the  apparatus  not  calculated  to 
carry  It  It  is  the  opinion  of  the  court  that 
a  nonsuit  was  properly  ordered. 

Exceptions  overruled. 


MURPHY  v.  PATTEN  et  at 

(Supreme  Court  of  New  Jersey.     Oct  29, 
1912.) 

1.  Pleading  (1841*)— Mode  or  Making  Ob- 
jections to  Pleadings. 

Practice  Act  (P.  L.  1912,  p.  377)  sched- 
ule A,  rule  20,  provides  that  pleadings  may 
be  struck  out  on  motion  where  they  disclose 
no  cause  of  action.  Rule  27  authorizes  objec- 
tions to  pleadings  other  than  those  provided 
for  in  rule  26  to  be  made  by  motion.  Held, 
that  a  motion  on  the  ground  of  misjoinder  of 

Jiarties  and  causes  may  be  treated  as  an  ob- 
ection  covered  by  rule  27,  although  designated 


by  the  moving  party  as  a  motion  to  strike  ont 
the  complaint 

[Ed.   Note.— For   other  cases,    see  Pleading, 
Cent  Dig.  |{  1046,  1047;  Dec.  Dig.  |  341.*] 

2.  Action  (|  47*)—  Joinder  or  Causes  — 
Wrongful  Distress  and  Breach  or  Cov- 
enant. 

Under  Practice  Act  (P.  L.  1912,  p.  377) 
|  11,  providing  that  tbe  plaintiff  may  join  any 
causes  of  action,  causes  of  action  against  a 
landlord  for  wrongful  distress  and  for  breach 
of  covenant  may  be  joined. 

[Ed.    Note.— For    other    cases,    see    Action, 
Cent  Dig.  §|  469-489;    Dec.  Dig.  f  47.*] 

3.  Action  ((  60*)— Joinder  or  Causes— Pas- 
ties and  Interests  Involved. 

Under  Practice  Act  (P.  L.  1912,  p.  877) 
|  11,  authorizing  a  plaintiff  to  join  any  causes 
of  action,  and  section  6,  providing  that  sep- 
arate causes  of  action  against  several  defend- 
ants may  be  joined  if  the  causes  have  a  com- 
mon question  of  law  or  fact  and  arise  out  of 
the  same  transaction  or  series  of  transactions, 
causes  of  action  against  a  landlord  for  breach 
of  the  covenants  of  the  lease  and  causes  against 
the  landlord  and  a  third  person  for  wrongful 
distress  in  the  collection  of  rent  under  the 
same  lease  may  be  joined,  the  legality  of  the 
distress  being  dependent  upon  the  obligation 
to  pay  rent,  which  may  be  controverted  by  a 
recoupment  of  damages  from  breach  of  cov- 
enant, especially  in  view  of  schedule  A,  rule 
13,  of  that  act,  providing  that  the  transactions 
referred  to  in  section  6  include  any  transac- 
tions growing  out  of  the  subject-matter  in  re- 
gard to  which   the  controversy  arises. 

[Ed.    Note.— For    other    cases,    see    Action, 
Cent  Dig.  |{  511-647;    Dec.  Dig.  j  60.*] 

4.  Pleading  (|  34*)  —Construction— Con- 
struing Against  Pleader. 

Tbe  rule  for  construing  pleadings  that 
when  there  are  two  intendments,  the  one  must 
be  taken  which  is  most  against  the  pleader,  is 
not  expressly  or  impliedly  abolished  by  the 
Practice  Act  (P.  L.  1912,  p.  377),  especially 
in  view  of  schedule  A,  rule  25,  providing  that 
unnecessary  repetition,  etc.,  and  other  viola- 
tions of  the  rules  of  pleading,  are  objection- 
able, which  Impliedly  continues  all  rules  of 
pleading  except  those  so  purely  technical  that 
they  are  contrary  to  the  spirit  of  the  act 

[Ed.   Note.— For   other   cases,   see   Pleading, 
Cent  Dig.  §$  66-75;    Dec  Dig.  |  34.*] 

5.  Pleading  (|  862*)— Misjoinder  or  Caus- 
es—Determination or  Objection. 

Under  the  Practice  Act  (P.  L.  1912,  p. 
377)  schedule  A,  rule  14,  subd.  "f,"  authoriz- 
ing tbe  court  to  strike  out  causes  of  action 
which  cannot  be  conveniently  tried  with  other 
causes  Joined  in  the  same  suit,  and  rule  15, 
providing  that  objections  for  misjoinder  are 
waived  unless  made  on  motion  before  answer 
or  reply,  an  objection  to  a  complaint  for  mis- 
joinder must  be  determined  solely  on  the  «!-  ■ 
legations  of  the  complaint 

[Ed.  Note.— For  other  cases,   see  Pleading. 
Cent  Dig.  |§  1147-1155;  Dec.  Dig.  |  862.*! 

6.  Pleading  (|  369*)  —Defects  —  Election 
to  Amend  or  Discontinue. 

Where  causes  of  action  against  a  land- 
lord for  breach  of  covenant  and  causes  against 
the  landlord  and  another  for  wrongful  distress 
are  joined  without  allegations  that  the  distress 
was  in  the  collection  of  rent  under  the  lease 
containing  the  broken  covenants  necessary  to 
justify  such  joinder,  plaintiff  will  be  permitted 
to  elect  whether  he  will  amend  by  alleging  such 
facts,  or  will  discontinue  as  to  the  third  per- 
son. 

[Ed.  Note.— For  other  cases,   see  Pleading; 
Cent.  Dig.  i|  1199-1209;   Dec  Dig.  |  869.*) 
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Action  by  Joseph  F.  Murphy  against  Thom- 
«r  G.  Patten  and  others.  On  motion  to  strike 
oat  complaint.    Motion  granted  In  part 

The  complaint  was  as  follows: 

"Plaintiff,  residing  In  the  dry  of  Long 
Branch,  county  of  Monmouth,  and  state  of 
New  Jersey,  says: 

"First  Count 
"(1)  Heretofore,  to  wit,  on  the  81st  day  of 
August,  1912,  to  wit  at  the  city  of  Long 
Branch,  in  the  county  of  Monmouth,  the  said 
defendants  unlawfully  seized,  took,  and  dis- 
trained certain  goods  and  chattels,  to  wit,  10 
barrels  of  Budweiser  beer,  1  barrel  of  whisky, 
2  barrels  of  sherry,  1  barrel  of  port,  4  cases 
of  Pommery  Sec.  wine,  84  buttles  of  Cllquot 
wine,  24  bottles  of  whisky,  0  bags  of  potatoes, 
and  7  barrels  of  bottled  beer,  of  great  value, 
to  wit,  of  the  value  of  $2,000,  and  unlawfully 
kept  and  detained  the  same  for  a  long  space 
of  time,  to  wit  for  the  space  of  three  days, 
then  next  following,  whereby  plaintiff  for 
and  during  all  that  time  lost  and  was  de- 
prived of  the  use,  benefit  and  advantage  of 
said  goods  and  chattels  and  the  profits  to 
be  derived  by  him  from  the  sale  thereof, 
and  the  same  thereby  became  and  were  great- 
ly damaged,  lessened  In  value,  and  spoiled. 

"Second  Count 

"Said  plaintiff  further  says: 

"(1)  The  said  above-named  defendants  aft- 
erwards, to  wit  on  the  31st  day  of  August 
1912,  to  wit  In  the  city  of  Long  Branch,  in 
said  county  of  Monmouth,  unlawfully  seized, 
took,  and  carried  away  certain  goods  and 
chattels  of  the  said  plaintiff  of  the  like  num- 
ber, quautity,  quality,  description,  and  value 
of  the  said  goods  and  chattels  in  the  said 
first  count  of  this  complaint  mentioned,  then 
and  there  found  and  being,  and  unlawfully 
converted  and  disposed  of  the  same  to  their 
own  use,  thus  depriving  the  plaintiff  of  the 
tree,  benefit  and  advantage  of  the  same, 
and  causing  him  the  loss  of  profits,  which 
would  Inure  to  him  through  the  sale  thereof 
In  his  business. 

"(2)  Plaintiff  demands  as  damages  on  the 
foregoing  counts  from  said  defendants,  Thom- 
as G.  Patten,  Walter  R.  Patten,  and  Charles 
W.  Seller,  $3,000. 

"Third  Count 

"The  said  plaintiff  further  says:  * 
"(1)  That  the  said  defendants  Thomas  O. 
Patten  and  Walter  R.  Patten,  to  wit  on  or 
about  the  1st  day  of  April,  1912,  let  and 
rented  to  the  plaintiff  a  certain  hotel,  and 
premises  with  the  appurtenances,  situate,  in 
the  city  of  Long  Branch,  in  said  county  of 
Monmouth,  and  undertook  and  agreed  that 
the  said  hotel  and  premises,  with  the  appur- 
tenances and  its  surroundings,  were  fit  and 
suitable  for  hotel  purposes,  free  from  nui- 
sance of  every  kind,  and  would  at  all  times 
during  the  continuance  of  the  lease  whereby 
the  same  was  let  and  rented  be  suitable  and 


fit  for  the  purposes  aforesaid,  and  that  they, 
the  said  defendants,  would  at  their  own  cost 
and  charges  support,  uphold,  maintain,  and 
keep  the  said  hotel  and  premises,  with  its 
appurtenances  and  surroundings,  in  good  and 
tenantable  state,  order,  and  condition,  »• 
that  plaintiff  might  peaceably  and  quietly 
have,  hold,  use,  and  enjoy  the  demised  prem- 
ises, without  detriment  or  damage  to  plain- 
tiff, his  family,  and  guests. 

"(2)  The  said  defendants  Thomas  O.  Pat- 
tep  and  Walter  R.  Patten  failed  in  the  per- 
formance of  their  said  undertaking  and 
agreement,  in  that  they  suffered  and  permit- 
ted to  exist  and  maintained  on  other  lands 
owned  and  controlled  by  said  defendants  by 
them  devoted  to  public  uses,  and  adjacent 
to  said  hotel  and  premises,  so  as  aforesaid 
demised  to  plaintiff,  a  public  privy,  or  wa- 
ter-closet the  stenches  arising  from  which 
Jeopardized  the  health  of  plaintiff,  his  fam- 
ily, and  guests  to  such  extent  that  many  of 
the  plaintiff's  guests  refused  to  stay  at  said 
hotel,  and  left  the  same,  thus  depriving 
plaintiff  of  the  large  profits  which  would 
have  Inured  to  him  had  his  said  guests  re- 
mained. 

"Fourth  Count 

The  said  plaintiff  further  says: 

"(1)  That  at  the  time  of  the  letting  of  said 
hotel  premises  and  appurtenances,  and  there- 
after, the  said  defendants  Thomas  G.  Patten 
and  Walter  R.  Patten  undertook  and  agreed 
with  plaintiff  to  cover  with  asbestos  or  some 
other  proper  nonconducting  heat  device  a  cer- 
tain boiler  and  furnace  and  the  pipes  connect- 
ed therewith  In  the  cellar  of  said  hotel  and  one 
of  the  appurtenances  thereof,  in  order  to  in- 
sure protection  from  spoil  or  damage  to  the 
wines,  ales,  beers,  and  other  liquors,  the 
meats,  fish,  and  other  food  stuffs  belonging 
to  plaintiff,  to  be  kept  in  said  cellar,  by  rea- 
son of  the  heat  which  would  arise  from  the 
said  boiler  and  furnace  and  the  pipes  incident 
thereto  and  connected  therewith. 

"(2)  The  said  defendants  Thomas  G.  Pat- 
ten and  Walter  R.  Patten  wholly  failed  in 
the  performance  of  this  undertaking  and 
agreement 

"(3)  As  a  result  of  this  failure  In  per- 
formance on  the  part  of  the  said  defend- 
ants, plaintiff  was  obliged  to  expend  unnec- 
essary moneys  in  the  purchase  of  larger  quan- 
tities of  ice  than  should  have  been  required, 
notwithstanding  which  the  wines,  ales,  beers, 
and  other  liquors,  the  meats,  fish,  and  other 
food  stuffs  intended  to  be  and  necessarily 
kept  In  said  cellar  of  said  hotel,  to  be  used 
and  employed  by  him  in  his  business,  were 
damaged,  spoiled,  destroyed,  and  rendered 
valueless. 

"Fifth  Count 

"Said  plaintiff  further  says: 

"(1)  That  at  the  time  of  the  letting  of  said  ho- 
tel and  premises  and  appurtenances,  and  there- 
after, the  said  defendants  Thomas  G.  Patten 
and  Walter  R.  Patten  undertook  and  agreed 
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with  plaintiff  that  they  would,  at  their  own 
costs  and  charges,  put  the  cesspools,  sewers, 
toilets,  services,  and  plumbing  In  the  said 
hotel,  and  appurtenant  thereto  in  sanitary 
condition  and  good  and  tenantable  order  and 
repair,  and  would  uphold,  maintain,  and  keep 
the  same  In  such  condition  and  repair. 

"(2)  The  said  defendants  Thomas  G.  Pat- 
ten and  Walter  R.  Patten  failed  In  the  per- 
formance of  this  last-mentioned  undertaking 
and  agreement,  and  suffered  and  permitted 
the  said  cesspools,  sewers,  toilets,  services, 
and  plumbing  to  be  and  remain  In  such  un- 
sanitary state  and  in  such  condition  of  dis- 
order and  disrepair  that  the  cellar  of  said 
hotel  became  flooded  with  sewage,  from 
which  noxious  odors  arose,  whereby  the 
health  of  plaintiff,  his  family,  and  guests 
was  Impaired  and  the  food  stuffs  aforesaid 
of  plaintiff  spoiled  and  rendered  unfit  for 
use. 

"(3)  By  reason  of  the  premises,  guests  in- 
tending to  remain  at  the  said  hotel  of  plain- 
tiff refused  so  to  do,  and  left  said  hotel, 
thereby  depriving  plaintiff  of  large  profits. 

"Sixth  Count 

"The  said  plaintiff  further  says: 

"(1>  That  at  the  time  of  the  letting  of  the 
said  hotel,  the  premises,  and  appurtenances, 
and  thereafter,  the  said  defendants  Thomas 
G.  Patten  and  Walter  R.  Patten  undertook 
and  agreed  to  supply  certain  lights  for  use 
in  said  hotel  and  upon  the  said  premises, 
and  to  properly  equip  and  maintain  the  same ; 
and  further  undertook  and  agreed  to  finish 
and  paint  the  stairways,  toilets,  and  bath- 
rooms in  said  hotel. 

"(2)  The  said  defendants  failed  to  do  so. 

"Plaintiff,  under  the  third,  fourth,  fifth, 
and  sixth  counts,  above  set  forth,  demands 
from  the  said  defendants  Thomas  G.  Pat- 
ten and  Walter  R.  Patten  as  damages  $10,- 
000." 

Motion  is  to  strike  out  the  complaint  up- 
on the  specified  grounds  that:  "First  Be- 
cause by  the  said  complaint  there  appears 
to  be  a  misjoinder  of  parties  defendant  Sec- 
ond. Because  by  the  said  complaint  there 
appears  to  be  a  misjoinder  of  causes  of  ac- 
tion. Third.  Because  the  said  complaint  is 
In  divers  other  respects  illegal  and  im- 
proper." 

Argued  before  VOORHEES,  J.,  at  Cham- 
bers. 

George  W.  C.  McCarter  and  McCarter  & 
English,  all  of  Newark,  for  the  motion.  Jo- 
seph Reilly,  of  Red  Bank,  opposed. 

VOORHEES,  J.  In  the  consideration  of 
this  motion,  which  arises  under  the  Practice 
Act  of  1912  (P.  U  1912,  p.  377),  we  must 
keep  In  mind  the  liberal  construction  enjoin- 
ed by  its  first  section,  In  order  that  substan- 
tial rights  may  be  speedily  and  finally  de- 
termined, and  the  fact  that  it  abrogates  the 
rule  of  strict  construction,  which,  before  Its 


passage,  prevailed  concerning  statutes  in 
derogation  of  the  common  law. 

We  must  likewise  be  mindful  of  the  struc- 
ture of  this  legislation.  It  consists  of  a  stat- 
ute short  and  general  in  Its  character,  con- 
ferring upon  the  court  power  to  prescribe 
rules.  Section  32.  These  rules  are  of  such  a 
nature  that  they  supersede  both  statutory 
and  common  law  when  In  conflict  therewith. 
I  take  it,  however,  that  the  rules  provided 
for  may  not  supersede  the  statute  which 
confers  the  power  for  their  enactment  The 
rules  which  were  enacted  with  the  statute 
become  the  first  rules  promulgated.  This  mo- 
tion is,  in  terms,  as  Bhown  by  the  notice, 
"for  an  order  striking  out  the  complaint." 
Under  rule  26,  therefore,  it  takes  the  place 
of  a  demurrer,  and  may  prevail  if  the  plead- 
ing "discloses  no  cause  of  action."  It  is 
quite  evident  that  a  strict  construction  of 
the  rule,  treating  the  notice  according  to 
its  terms  as  simply  to  strike  out  will  lead 
to  a  denial  of  the  motion,  for  the  whole 
complaint  does  set  out  a  cause  or  causes 
of  action,  as  well  as  each  count  thereof. 

[1]  Because  the  object  of  the  motion  is 
clearly  stated  In  the  notice,  It  may  be  treat- 
ed as  an  objection  to  a  pleading  (rule  27) 
other  than  those  objections  provided  for  in 
rule  26,  made  by  motion,  the  practice  being 
laid  down  by  rules  27,  28,  and  29.  We  may 
assume  this  latitude  according  to  the  spirit 
of  liberality  enjoined  by  the  statute,  although 
at  the  risk  of  encountering  the  provisions  of 
rule  29,  for  in  thus  moulding  the  notice  it 
becomes  one  simply  alleging  misjoinder,  and 
does  not  "specify  the  grounds  thereof."  The 
motion,  therefore,  considered  in  this  aspect, 
presents  the  questions  of  misjoinder  of  par- 
ties and  misjoinder  of  causes  of  action.  The 
provisions  of  the  statute  regulating  joinder 
of  causes  of  action  and  of  parties  defendant 
(sections  6,  11)  are  very  liberal.  As  to  the 
latter,  any  defendant  may  be  joined  "who, 
either  jointly,  severally  or  In  the  alternative, 
is  alleged  to  have  or  claim  an  interest  in 
the  controversy,  or  any  part  thereof,  adverse 
to  the  plaintiff,  or  whom  It  is  necessary  to 
make  a  party  for  the  complete  determina- 
tion or  settlement  of  any  question  Involved 
therein."  As  to  the  former,  there  may  be 
joined  "separate  causes  of  action  against  sev- 
eral defendants  if  the  causes  of  action  have 
a  common  question  of  law  or  fact  and 
arose  out  of  the  same  transaction,  or  series 
of  transactions,"  and  (section  11)  "the  plain- 
tiff may  Join  any  causes  of  action." 

It  might  be  argued  that  the  power  to 
join  is  practically  unlimited  as  applied  to 
parties  defendant  but  that  separate  causes 
of  action  against  several  defendants,  to  be 
capable  of  being  joined,  must  possess  a  com- 
mon question  of  law  or  fact  arising  out  of 
the  same  transaction,  as  prescribed  by  sec- 
tion 6.  The  statutory  leave  to  Join  parties 
defendant  under  the  same  section,  is  given 
expressly  "subject  to  rules."  The  rules  reg- 
ulating this  subject  pertinent  to  this  case 
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are  7  and  8,  and  they  do  not  materially  re- 
strict the  joinder  of  parties  defendant  If 
the  objection  to  the  joinder  of  causes  of  ac- 
tion Is  groundless,  then  it  would  appear  that 
tbe  parties  defendant,  not  being  several,  can- 
not be  objected  to. 

Six  counts  are  contained  In  the  declaration, 
and  they  form  two  groups. '  The  first  two 
counts  constitute  the  first  group,  and  the  re- 
mainder of  the  counts  the  second  group. 
Tbe  first  group  embraces  actions  of  tort 
arising  from  unlawful  distraint  of  chattels, 
and  the  second  group  comprises  actions 
brought  against  two  only  of  the  three  de- 
fendants, for  breaches  of  covenant  in  a  lease. 

[2]  In  view  of  the  general  right  given  by 
section  11  to  "join  any  causes  of  action" 
limited  only  by  rules  (see  rules  14  and  15), 
it  will  be  conceded  that,  if  the  defendant 
Seller  had  not  been  brought  in,  there  could 
be  no  objection  urged  against  the  two  groups 
of  actions  being  litigated  In  the  same  suit 
against  the  same  defendants.  The  restric- 
tion contained  In  section  6  concerns  "separate 
causes  of  action  against  several  defendants." 
Seller  Is  in  this  case  the  only  several  de- 
fendant With  regard,  then,  to  this  several 
defendant  have  these  two  groups  a  com- 
mon question  of  law  or  fact,  and  do  they 
arise  out  of  the  same  series  of  transactions? 
That  must  be  the  test. 

[3]  It  must  be  apparent  that  if  the  dis- 
tress was  made  in  order  to  collect  rent  un- 
der the  demise  referred  to  in  the  second 
group,  then  there  might  be  a  common  ques- 
tion of  fact  or  law  arising  out  of  the  same 
series  of  transactions;  for,  although  for- 
merly In  an  action  for  rent  due  on  a  lease 
uoder  seal  the  tenant  was  not  allowed  to 
recoup  his  damages  for  a  breach  of  covenant 
In  such  lease  (Hunter  v.  Reiley,  43  N.  J. 
Law,  480),  yet  under  Practice  Act  1903,  | 
105,  the  law  was  changed  so  as  to  permit 
the  defendant  to  recoup  even  against  a  sealed 
instrument.  This  section  was  repealed  by 
the  Practice  Act  of  1912,  yet,  In  place  of  the 
abrogated  section,  by  the  1912  Act  I  12,  a 
defendant  may  "counterclaim  or  set  off  any 
cause  of  action." 

The  legality  of  the  distress  Is,  in  one  as- 
pect, dependent  upon  the  obligation  of  the 
tenant  to  pay  rent,  and  that  may  be  con- 
troverted by  a  recoupment  of  damages  aris- 
ing from  a  breach  of  a  covenant  in  that 
very  lease.  So  that  as  a  result  it  would 
seem  that  if  the  complaint  had  alleged  that 
the  distress,  which  is  claimed  to  be  unlaw- 
ful, was  made  In  the  enforcement  of  a  claim 
for  rent  accruing  under  the  same  demise  re- 
ferred to  in  the  second  group  of  counts,  there 
would  appear  upon  the  face  of  the  plead- 
ing the  necessary  recitals  to  warrant  a  Join- 
der of  these  causes  of  action. 

This  is  the  more  apparent  from  rule  13, 
•where  it  Is  said  that  transactions  Include 
those  "which  grew  out  of  the  same  subject- 
matter  In  regard  to  which  the  controversy 
has  arisen,"  and  from  the  illustration  con- 


tained in  that  rule,  to  make  its  meaning  more 
complete. 

[4, 1]  The  mover  of  the  motion,  however, 
insists  that  the  fundamental  and  familiar 
rule  of  pleading — that,  when  there  are  two 
intendments,  that  one  must  be  taken  which 
is  most  against  the  party  pleading — must 
be  considered  to  be  in  full  force ;  that  there 
Is  nothing  in  the  Practice  Act  of  1912  which 
expressly  or  impliedly  abolishes  this  rule  of 
pleading;  that  rule  25  Impliedly  continues 
all  rules  of  pleading  except  such  which  are 
purely  of  so  technical  a  nature  that  they 
may  be  said  to  be  contrary  to  the  spirit  of 
the  act;  and  that  in  the  case  in  hand  an 
argument  in  favor  of  the  upholding  In  the 
present  case  of  this  principle  is  irresistibly  to 
be  drawn  from  the  following  sections  of  the 
act  The  reasoning  is  this:  Subdivision  "f" 
of  rule  14  authorizes  the  court  to  "strike  out 
causes  of  action  which  cannot  be  convenient- 
ly tried  with  other  causes  of  action  joined 
in  the  same  suit"  and  rule  15  obliges  the 
defendant  to  move  regarding  objections  for 
misjoinder  of  causes  of  action  before  he  an- 
swers the  complaint  The  insistence,  there- 
fore, is  that  such  motion  of  necessity  must 
be  based  solely  upon  the  complaint,  and 
that  the  allegations  of  the  complaint  fur- 
nish a  complete  statement  upon  such  ap- 
plication, of  the  test  set  out  in  section  6 
of  the  statute.  This  reasoning  Is  satisfac- 
tory. But  the  fault  complained  of  would  be 
remedied  either  by  the  elimination  of  Seller 
as  a  party  defendant  for  then  there  would 
not  exist  a  separate  cause  of  action  against  a 
"several  defendant"  or  by  Incorporating  in 
the  complaint  allegations  of  the  general  im- 
port of  those  above  suggested. 

[6]  It  would  seem  to  be  going  too  far  to 
turn  this  proceeding  into  a  motion  to  strike 
out  one  or  the  other  of  these  causes  of  ac- 
tion on  the  ground  that  they  cannot  be  con- 
veniently tried  together  under  rule  14f.  The 
first  group  may  be  tried  together,  and  the 
second  group  may  be  tried  together.  Which 
group  shall  be  stricken  out?  It  would  of 
necessity  result  in  putting  the  plaintiff  to 
his  election  which  of  the  two  groups  he  would 
try. 

The  better  result  will  be  reached  by  grant- 
ing the  motion  by  declaring  that  upon  the 
face  of  the  pleading  there  appears  to  be  a 
misjoinder  of  causes  of  action,  because  the 
court  cannot  say  by  reading  the  complaint 
that  there  is  any  connection  between  the 
two  groups  of  causes  alleged  therein,  which 
authorizes  tbe  bringing  In  of  the  "several 
defendant"  but  that  the  plaintiff  may  be 
permitted  to  amend  his  complaint  as  before 
suggested,  under  the  power  given  by  the  Prac- 
tice Act  of  1912,  so  as  to  make  certain  to 
the  court  that  the  transactions  do  arise  out 
of  the  same  subject-matter,  and  that  there 
Is  a  common  question  of  law  or  fact  thus 
presented,  or  by  discontinuing  against  Seller. 

An  order  will,  therefore,  be  made  that  the 
motion  shall  prevail  to  the  extent  aforesaid, 
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and  that  the  plaintiff  make  such  amend- 
ments as  he  may  be  advised  within  20  days 
after  the  date  of  the  order  to  be  entered 
herein,  and  shall  file  and  serve  upon  the  de- 
fendant's attorney  within  that  time  his  amend- 
ed complaint,  or,  if  be  so  elect,  his  order  of 
discontinuance  against  the  defendant  Seller. 
Costs  will  be  allowed  upon  this  motion  to 
the  defendants. 


EQUITABLE   GUARANTEE   &   TRUST 
CO.  v.  HUKILL  et  ai. 

(Court  of  Chancery  of  Delaware.    Dec.  9, 
1912.) 

Fixtures  (f  18*)— Between  Mortgage*  and 

Lessee  of  Mortgagor. 

A  lease  of  land,  made  after  mortgage  of 
it,  having  authorized  the  lessee  to  erect  on  the 
premises  a  building  for  trade  purpose  and  re- 
move it  during  the  term,  the  lessee  may,  as 
against  the  mortgagee,  during  the  term,  the 
mortgage  not  having  been  foreclosed,  remove 
it ;  it  not  being  shown  the  original  security  will 
be  thus  impaired. 

[Ed.  Note. — For  other  cases,  see  Fixtures, 
Cent  Dig.  g§  32-46 ;   Dec.  Dig.  {  18. *} 

Suit  for  injunction  by  the  Equitable  Guar- 
antee &  Trust  Company,  trustee,  against  Mar- 
garet W.  Hukill,  administratrix,  and  anoth- 
er.   Bill  dismissed. 

Injunction  bill.  On  November  10,  1875, 
Letitla  L.  Green  purchased  from  Joshua  B. 
Fennlmore  certain  land  situate  In  the  town 
of  Middletown  and  gave  to  him  a  bond  and 
mortgage  for  the  full  amount  of  the  purchase 
price  thereof.  Through  sundry  assignments 
the  said  bond  and  mortgage  were  assigned  to 
the  trustees  under  the  will  of  Victor  Green, 
and  are  now  held  by  the  Equitable  Guaran- 
tee &  Trust  Company,  the  present  trustee 
under  said  will  by  appointment  of  the  Chan- 
cellor. 

Subsequent  to  the  purchase  of  said  prem- 
ises the  said  Letitla  L.  Green  leased  a  por- 
tion of  said  lands,  from  year  to  year  from 
January  1st,  to  Gideon  E.  Hukill  for  the  pur- 
pose of  conducting  a  lumber  yard  and  for  the 
sale  of  general  building  material.  On  March 
29,  1881,  the  said  Letitla  L.  Green  entered 
into  an  agreement  with  the  said  Gideon  E. 
Hukill,  who  at  that  time  was  a  holding  over 
tenant  from  year  to  year,  whereby  he  was 
granted  "the  privilege  of  erecting  at  his  in- 
dividual expense  on  the  said  lumber  yard  a 
frame  building  suitable  for  the  storage  of 
moldings,  sash,  doors  and  other  mill  work,  to- 
gether with  other  cumbrous  or  heavy  articles 
of  merchandise  in  connection  with  his  busi- 
ness. Also  to  build  at  his  expense  such  shed- 
ding as  he  may  require  to  protect  his  lumber 
from  rain  and  storms,  and  that  he  may  at 
any  time  when  he  may  so  desire,  remove 
without  objection  or  hindrance  from  the  land 
of  the  said  party  of  the  first  part  [the  les- 
sor] any,  or  all,  of  the  buildings  or  shedding 
that  he  may  have  erected  thereon  at  his  in- 


dividual expense  under  this  agreement"  On 
December  8,  1881,  a  further  agreement  was 
entered  Into  by  the  lessor  and  lessee,  where- 
by the  lessee  was  granted  the  privilege  of 
erecting  on  said  premises  a  frame  building 
to  be  used  for  a  stable  and  carriage  house, 
with  the  privilege  of  removing  It  at  any  time. 

Subsequent  to  the  execution  of  said  agree- 
ments the  said  lessee  erected,  at  his  own  ex- 
pense, a  large  warehouse,  sheds  for  storing 
lumber  and  a  stable  and  carriage  house.  The 
bill  alleged  that  all  of  said  buildings  are  well 
and  substantially  built,  have  shingle  roofs, 
and  are  annexed  to  the  soil  by  brick  or  stone 
piers  or  foundations  let  into  the  ground  about 
1%  feet;  that  said  buildings  were  appraised 
by  the  appraisers  of  the  personal  estate  of 
the  said  Gideon  E.  Hukill,  who  died  October 
27,  1911,  at  the  sum  of  $450,  but  have  a  much 
greater  value  if  permitted  to  remain  attached 
to  the  freehold. 

After  the  death  of  the  said  Gideon  E.  Huk- 
ill, his  administratrix,  Margaret  W.  Hukill, 
who  is  in  possession  of  said  premises  for  a 
term  ending  January  1,  1913,  offered  said 
buildings  and  sheds  for  sale,  under  protest 
of  the  complainant,  as  part  of  the  personal 
estate  of  the  said  Gideon  E.  Hukill,  and 
were  purchased  by  Short  &  Walls  Lumber 
Company. 

The  bill  also  alleged  that  one  or  more 
children  of  Victor  Green,  who  are  the  bene- 
ficiaries in  remainder  under  said  will,  are 
now  living;  that  said  buildings  are  fixtures, 
and  when  erected  became  subject  to  the  lien 
of  said  mortgage  and  still  remain  subject  to 
the  lien  thereof,  notwithstanding  said  agree- 
ments of  the  mortgagor  with  said  lessee; 
that  the  property  covered  by  said  mortgage, 
including  the  lands  described  in  the  bill,  Is 
not  of  sufficient  value  to  pay  said  mortgage, 
and  the  removal  of  said  buildings  would  sub- 
ject tbe  complainant  to  great  and  Irreparable 
injury;  and  that  the  said  Margaret  W.  Huk- 
ill, administratrix  as  aforesaid,  and  Short 
&  Walls  Lumber  Company  threaten  to  re- 
move said  buildings  unless  restrained. 

The  prayers  of  the  bill,  other  than  those 
for  answer,  subpoena  and  other  relief,  are: 

"That  the  Chancellor  may  make  and  enter 
a  decree  finding  that  the  said  buildings  are 
fixtures  and,  when  erected,  became  subject 
to  tbe  lien  of  said  mortgage,  and  still  remain 
subject  to  the  lien  thereof. 

"That  the  said  defendants,  and  each  of 
them,  may  be  perpetually  enjoined  and  re- 
strained by  the  injunction  of  this  honorable 
court  from  removing,  or  attempting  to  re- 
move, said  buildings,  or  any  of  them,  from 
the  premises  hereinbefore  described,  or  other- 
wise Interfering  therewith." 

The  answer  averred  that  said  buildings 
were  necessary  for  carrying  on  the  business 
and  trade  for  which  said  premises  were  de-. 
mlsed  to  the  said  Gideon  E.  Hukill,  and 
were  erected  thereon  and  used  for  no  other 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  A  Am.  Dig.  Key-No.  Series  a  Rep'r  Indexes 
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purpose  than  that  of  trade  fixtures;  that  said 
buildings  are  not  attached  to  the  freehold 
any  further  than  by  their  own  weight  rest- 
ing upon  stone  or  brick  piers;  and  are  ca- 
pable of  being  removed  without  any  damage 
to  the  freehold. 

Upon  motion  of  the  solicitors  for  the  com- 
plainant, the  cause  was  heard  on  bill  and 
answer. 

Saulsbury  &  Morris,  of  Wilmington,  for 
complainant  Martin  B.  Burris,  of  Middle- 
town,  for  defendants. 

TI1E  CHANCELLOR.  The  point  involved 
to  whether  a  mortgagee  can  enjoin  the  re- 
moval of  buildings  erected  for  a  trade  or 
business  purpose  upon  the  mortgaged  prem- 
ises by  authority  of  the  lessor,  who  was  also 
the  mortgagor,  given  to  the  lessee  under  a 
lease  made  subsequent  to  the  mortgage  and 
by  the  terms  of  which  the  lessee  had  a  right 
to  sever  and  remove  the  buildings  during  the 
term,  which  has  not  yet  expired  but  is  still 
continuing  and  unsurrendered. 

It  does  not  appear  whether  the  value  of 
the  security  for  the  mortgage  debt  will  be 
depreciated  by  the  removal  below  that  which 
existed  when  the  mortgage  was  made.  By 
the  bill  it  is  alleged  that  the  mortgaged 
premises  are  not  sufficient  security,  meaning 
thereby  probably  that  it  is  insufficient  if  the 
buildings  be  removed;  and  it  is  further  al- 
leged that  the  removal  would  cause  great 
and  Irreparable  injury  to  the  complainant. 
From  the  answer  It  appears  that  the  build- 
ings can  be  removed  without  damage  to  the 
freehold.  Whether,  or  not,  the  complainant 
had  notice  or  knowledge  of  the  lease  and 
the  erection  of  the  buildings  Is  not  alleged 
or  denied  by  either  party.  Nor  is  it,  of 
course,  alleged  that  the  mortgagee  consent- 
ed to  the  annexation,  or  assented  to  the  lease 
in  any  way.  It  is  unnecessary  to  consider 
whether  there  was,  in  legal  effect,  an  an- 
nexation, for  it  appears  that  there  was  an 
actual  physical  annexation  to  the  land  of 
the  buildings  in  question.  The  first  con- 
sideration la  whether  by  the  decisions  of  our 
own  courts  the  case  can  be  decided  and  a 
review  of  them  is  necessary. 

The  case  of  Rice  v.  Adams,  4  Har.  332 
(1845),  is  an  early  decision  that  real  fixtures 
such  as  steam  engines,  boilers,  cupola  and 
other  equipment  for  a  foundry  erected  by 
the  owner  and  by  him  attached  to  the  land, 
not  for  a  temporary  purpose,  but  as  a  fixed 
establishment,  acquired  the  character  of  real 
property,  and  as  such  subject  to  the  Hen  of 
a  Judgment  against  such  owner.  Prior  to  the 
entry  of  the  judgment  the  owner  made  a  pa- 
rol sale  of  the  equipment  to  a  new  firm,  of 
which  he  became  a  member.  Subsequently 
a  second  judgment  creditor  of  the  owner  of 
the  land  levied  on  the  equipment  as  personal 
property.  But  it  was  held  that  being  realty 
the  equipment  waa  not  subject  to  be  so  seized 
**  personalty. 


This  case  does  not  control  the  case  under 
consideration,  in  which  the  tenant  by  author- 
ity of  a  written  agreement  with  his  lessor 
attached  improvements  for  trade  purposes, 
with  an  express  right  to  remove  them. 

The  case  of  Watertown,  eta,  Co.  v.  Davis. 
5  Houst.  192  (1877),  would  seem  at  first  to  be 
conclusive  of  the  question  in  this  case.  There 
the  plaintiff  agreed  with  Holmes,  who  had 
previously  mortgaged  his  land  to  Davis,  to 
erect  on  the  mortgaged  premises  a  saw  mill 
and  equipment.  Including  an  engine  and 
boiler,  which  equipment  it  was  agreed  should 
continue  to  be  the  property  of  the  vendor 
until  paid  for  and  in  case  of  default  in  the 
payment  of  the  purchase  price  the  vendor 
could,  by  the  agreement,  enter  and  remove 
the  property  sold.  Subsequently  the  mort- 
gage was  foreclosed  and  the  mortgagee,  Da- 
vis, became  the  purchaser.  The  vendor,  the 
plaintiff,  demanded  redelivery  of  the  equip- 
ment because  of  default  of  payment  by  its 
vendee  and  on  refusal  brought  an  action  of 
trover  for  the  value  thereof.  The  court  did 
not  find  fault  with,  but  upheld  the  form  of 
the  action.  It  sustained  the  contract  of  sale 
as  valid.  It  was  held,  however,  that  if  the 
vendee,  who  had  no  title  to  the  equipment  as 
against  bis  vendor,  annexed  the  equipment 
to  the  mortgaged  land  in  such  way  as  to 
make  it  a  part  of  the  realty  in  legal  contem- 
plation, the  rights  of  the  prior  mortgagee 
would  attach,  not  only  as  against  the  mort- 
gagor, but  also  as  against  the  vendor  of  the 
mortgagor.  It  would  seem  to  follow  that  if 
a  mortgagor  has  no  power  to  make  an  agree- 
ment with  a  third  person,  such  as  a  vendor 
of  a  chattel,  by  which  the  chattel  annexed 
shall  remain  the  property  of  the  vendor  as 
against  the  mortgagee,  then  the  mortgagor 
could  not,  by  lease  made  subsequent  to  the 
mortgage,  grant  to  the  lessee  the  right  to 
remove  trade  fixtures  as  against  the  mort- 
gagee. Tiffany  on  Landlord  and  Tenant,  p. 
1619.  But  the  two  cases  are  distinguishable. 
Clearly  the  theory  on  which  the  court  in 
Watertown,  etc.,  Co.  v.  Davis,  reached  its 
conclusion  was  that  established  in  Rice  v. 
Adams.  After  referring  to  that  case,  the 
court,  alluding  to  fixtures  such  as  machinery, 
fixed  by  the  owner  to  his  land,  said: 

"When  these  are  attached  to  the  land  by 
the  owner  in  a  permanent  manner,  and  not 
for  a  mere  transitory  purpose,  with  such  cir- 
cumstances as  Indicate  a  purpose  or  Inten- 
tion on  his  part  to  connect  them  permanent- 
ly with  the  soil  or  buildings  upon  it  in  order 
to  the  pursuit  of  a  permanent  employment 
or  occupation,  they  cease  to  have  the  char- 
acter of  chattels  or  movable  goods,  and  be- 
come part  and  parcel  of  the  land,  Just  as 
much  as  the  doors  or  window-shutters  upon 
the  house  are,  which,  though  removable  In 
most  cases,  by  simply  lifting  them  from  their 
hinges,  are  yet  as  much  part  of  the  land  it- 
self as  a  tree  growing  upon  it  or  a  rock  un- 
der its  surface." 
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And  again  it  was  said  later: 

"And  in  the  case  of  machinery  set  upon 
the  premises  by  the  owner,  as  in  this  case, 
the  question  rather  is,  are  the  things  affixed, 
set  or  erected  or  fastened  to  the  freehold 
for  a  temporary  or  permanent  purpose?  and 
if  the  purpose  is  shown  to  be  permanent,  as 
to  carry  on  an  employment  or  business,  or  if 
it  be  an  improvement  to  the  property  enhanc- 
ing Its  value,  it  should  be  treated,  especially 
If  the  adaptation  of  the  means  to  the  end 
Is  shown  to  be  appropriate  and  fit,  as  being 
Indicative  of  a  design  to  Incorporate  the 
machinery  with  the  freehold  and  make  it 
part  of  it,  and  as  such  you  should  regard  It. 
When  the  attachment  of  the  chattels  Is  thus 
complete,  so  that  they  become  part  and  parcel 
of  the  freehold,  like  the  buildings,  the  fences, 
and  other  Improvements  of  a  permanent  char- 
acter, the  owner  of  the  land  himself  cannot 
detach  or  remove  them  and  change  their 
character  back  into  personalty  to  the  preju- 
dice of  a  creditor  who  has  a  mortgage  upon 
the  premises;  for  to  do  so,  if  the  value  of 
the  lien  of  the  mortgage  should  be  seriously 
impaired  thereby,  would  be  an  act  of  waste, 
to  prevent  the  commission  of  which  the  mort- 
gagee could  obtain  relief  in  equity  by  in- 
junction or  by  writ  out  of  the  Superior 
Court." 

From  this  It  will  be  seen  that  from  the 
facts  In  such  cases  the  court  makes  a  legal 
Inference  of  an  Intention  to  annex  the  struc- 
ture, equipment  or  Improvement  and  so  make 
it  a  part  of  the  land  Such  facts,  as  the 
court  said,  Indicate  a  design  to  incorporate 
Into  the  freehold  the  thing  placed  on  it  As 
between  the  mortgagor  and  mortgagee  this 
would  be  held  to  be  the  legal  Intention,  what- 
ever the  mortgagor  might  declare,  unless  the 
mortgagee  assent  thereto  in  some  binding 
way  other  than  by  having  notice  of  such 
declaration. 

But  it  is  clear  that  an  intention  to  make 
fixtures  a  part  of  the  land  is  necessarily  ab- 
sent where  the  mortgagor  gives  to  his  lessee 
a  right  to  attach  an  equipment  for  carrying 
on  a  trade  on  the  mortgaged  premises  with 
a  right  of  removal  thereof  by  the  tenant. 
The  necessary  legal  Implication  would  be 
that  the  attachment  was  for  a  temporary, 
and  not  a  permanent  purpose,  and  that  the 
thing  affixed  would  be  separated  and  re- 
moved by  the  tenant  from  the  premises  at 
the  termination  of  the  demise.  It  would  be 
implied  that  the  use  was  for  the  tenant  dur- 
ing the  term  and  not  for  landlord,  or  those  to 
claim  under  him. 

In  H1U  v.  Sewald,  63  Pa.  271,  91  Am.  Dec. 
209,  Agnew,  J.,  said  that  the  character  of 
the  physical  connection  of  a  chattel  to  real 
estate  did  not  constitute  the  criterion  of  an- 
nexation, but  the  intention  to  annex. 

"The  same  want  of  intention  to  connect  is 
implied  to  a  tenant  who  attaches  to  the  land 
fixtures  for  the  use  of  his  business,  the  law 
presuming  in  favor  of  trade  that  he  meant 


to  remove  them  before  the  end  of  his  term; 
and  it  is  only  on  leaving  without  removal 
the  intention  to  make  a  gift  of  them  to  the 
landlord  is  Imputed  to  him." 

Inasmuch  as  the  theory  on  which  the  case 
of  Watertown,  etc.,  Co.  v.  Davis  was  decided 
does  not  apply  to  the  case  at  bar,  this  court 
is  free  to  reach  a  conclusion  without  being 
controlled  by  the  cited  case  as  a  precedent, 
though  a  court  should  not  fritter  away  es- 
tablished rules  of  law  by  refining  distinction. 
It  is  better  to  disregard  or  disapprove  de- 
cisions of  other  courts  than  to  unnecessarily 
and  unwisely  differentiate  them,  unless  one 
finds  a  clear  and  controlling  element  of  dif- 
ference.    " 

In  the  case  of  Equitable  Guarantee  &  Trust 
Co.  v.  Knowles,  8  Del.  Ch.  106,  67  Atl.  961. 
and  also  in  the  case  of  Atkinson  v.  Patter- 
son, heard  by  Judge  Spruance  while  at  the 
bar,  as  referee,  and  reported  in  8  Del.  Ch. 
539,  as  an  appendix  thereto,  the  question  as 
to  fixtures  arose  between  a  mortgagee  of  a 
mill  and  creditors  of  the  mortgagor  who  had 
levied  on  articles  in  the  mill  as  personal 
property  subject  to  seizure  and  sale  on  a  S. 
fa.  writ  Judge  Spruance  said  that  the  mort- 
gagee takes  all  the  fixtures  which  would  pass 
to  the  heir,  and,  as  between  the  heir  at  lave 
and  the  executor  of  the  owner  of  the  fee,  the 
inheritance  is  favored.  His  opinion  largely 
relates  to  applications  of  general  principles 
as  to  the  mode  of  attachment  of  articles  of 
which  the  mill  was  composed,  and  has  little 
of  Instruction  for  this  case. 

Chancellor  Nicholson,  in  the  other  case, 
adopted  for  a  like  purpose  the  guides  adopted 
by  Judge  Spruance  and  applied  them  to  the 
circumstances  before  him  as  to  the  particular 
mill.  He  quoted,  however,  with  approval 
from  the  opinion  of  Judge  Knowlton  in  Hope- 
well Mills  v.  Taunton,  150  Mass.  519,  521,  23 
N.  B.  327,  6  L.  R.  A.  249,  15  Am.  St  Rep. 
235,  as  to  the  Intention  of  the  owner  in  the 
annexation  and  method  of  ascertaining  such 
Intention.  The  character  of  the  property,  as 
real  or  personal,  may  be  fixed  by  contract 
with  the  owner  of  the  real  estate  when  the 
article  Is  put  in  position.  In  the  absence  of 
a  contract  the  intent  is  to  be  found,  not  in 
the  undisclosed  purpose  of  the  owner,  but 
that  Implied  and  manifested  by  his  act  In 
neither  of  these  cases  was  the  point  under 
consideration  here  touched  on  in  any  such 
way  as  to  show  the  mind  of  the  court  In 
neither  case  does  the  court  announce  any 
principle  which  would  deny  the  right  of  a 
mortgagor  after  making  the  mortgage  to  so 
lease  the  mortgaged  premises  as  that  the 
lessee  could  attach  a  building  fitted  and  in- 
tended and  appropriate  for  a  trade  purpose, 
and  have  a  right  as  against  the  mortgagee  to 
remove  it  provided  the  value  of  the  security, 
as  it  was  when  the  mortgage  was  made,  was 
not  Impaired  by  the  removal.  Nor  is  either 
case  an  authority  where  there  is  such  a  lease. 
The  giving  of  the  right  to  remove  did  indi- 
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cate  unmistakably  the  intention  of  the  par- 
ties thereto,  both  the  mortgagor  lessor  and 
the  lessee,  that  there  should  be  no  permanent 
annexation  such  as  would  constitute  the 
building  a  part  of  the  real  estate. 

There  are  no  other  cases  In  Delaware  hav- 
ing an  Important  bearing.  In  Ott  v.  Specht, 
8  Houst  61  (1887),  the  vendor  of  machinery 
under  a  conditional  sale,  with  right  to  remove 
for  non-payment  of  the  price,  maintained 
against  the  vendee  of  the  chattels  an  action 
of  replevin  for  the  chattels  sold,  though  they 
were  annexed  to  the  buildings  in  a  permanent 
manner. 

The  case  of  Taylor  v.  Plunkett,  4  Pennewlll, 
467,  56  AtL  384  (1903),  concerned  the  right  of 
a  grantee  of  real  estate,  on  which  there  was 
a  bakery,  to  such  articles  as  were  actually 
affixed  or  fastened  to  the  freehold,  as  against 
an  execution  creditor  of  the  grantor,  the  an- 
nexation having  been  made  by  the  grantor 
for  his  own  use  while  owner. 

Viewing  the  particular  questions  raised  in 
this  case  as  without  controlling  precedent  in 
this  state,  though  there  are  illuminating  de- 
cisions here,  It  will  be  found  that  in  the 
courts  elsewhere  there  is  an  irreconcilable 
conflict  On  the  one  hand,  some  courts  hold 
that  the  mortgagor  cannot  grant  to  another 
a  greater  right  than  he  himself  has,  and, 
therefore,  as  he  cannot,  as  against  the  mort- 
gagee, or  any  claiming  under  the  mortgagee, 
remove  things  attached  to  the  land,  even  for 
trade  purposes,  he  cannot,  as  against  the 
mortgagee,  grant  such  right  to  his  lessee, 
and  the  lessee  can  be  restrained  from  remov- 
ing chattels  after  an  annexation  thereof,  even 
though  the  original  value  of  the  security  of 
the  mortgage  be  not  impaired.  This  rule  does 
not  seem  to  be  equitable,  or  to  be  based  on 
sound  reason  and  good  policy.  It  may  seem 
logical,  and  is  clearly  denned  and  easily  ap- 
plied. It  Is  also  true  that  In  this  country 
the  lessee  takes  his  lease  and  makes  his  im- 
provements with  constructive  notice  of  the 
mortgage  and  other  record  liens  and  erects 
Improvements  for  trade  purposes  at  his  peril. 
Courts  of  high  standing  take  this  view. 

In  Massachusetts  the  courts  have  consist- 
ently held  that  as  against  the  mortgagee  the 
mortgagor  cannot,  subsequent  to  the  mort- 
gage, give  to  a  third  person  a  right  greater 
than  the  mortgagor  had.  Clary  v.  Owen,  15 
Gray,  522;  Lynde  v.  Rowe,  12  Allen,  100 
(where  the  court  said  that  a  mortgagor  can- 
not create  a  tenancy  after  making  the  mort- 
gage which  will  be  valid  against  the  mort- 
gagee); Butler  v.  Page,  48  Mass.  (6  Mete.) 
40,  30  Am.  Dec.  757;  Meagher  v.  Hayes,  152 
Mass.  228,  25  N.  E.  105,  23  Am.  St  Rep.  819. 
Indeed  the  rule  against  the  lessee  has  been 
called  the  Massachusetts  rule.  In  the  minds 
of  some  it  may  be  deemed  Important  that  in 
Massachusetts  the  mortgagee  takes  the  legal 
title  and  not  a  lien  only. 

The  courts  of  Maine  follow  those  In  Massa- 
chusetts.   Wight  v.  Gray,  73  Me.  297;    Ek- 


strom  v.  Hall,  90  Me.  186,  38  AtL  106;  Young 
v.  Chandler,  102  Me.  251,  66  Atl.  539.  But 
in  none  of  these  cases  did  the  question  arise 
as  to  a  lessee. 

On  the  other  hand,  other  courts  have  held 
that  if  the  original  value  of  the  security  for 
the  payment  of  the  mortgage  debt  Is  not  af- 
fected by  the  removal  of  the  fixture  during 
the  term  of  the  lease,  then  the  mortgagee 
has  no  Just  ground  of  complaint  against  such 
removal.  This  latter  view  meets  the  approv- 
al of  this  court  as  being  based  on  the  better 
reason  and  supported  by  the  weight  of  au- 
thority. If  the  mortgagee  is  not  injured  by 
the  removal  during  the  term,  his  standing  to 
prevent  the  removal  is  without  merit.  To 
allow  such  power  is  to  unreasonably  limit  the 
use  which  a  mortgagor  may  make  of  the 
mortgaged  premises,  and  would  tend  to  pre- 
vent the  development  and  improvement  of 
land  for  commercial  and  trade  purposes. 

This  is  the  view  of  the  courts  of  New  Jersey. 
In  Campbell  v.  Roddy,  44  N.  J.  Eq.  244,  14 
Atl.  279,  6  Am.  St  Rep.  889  (1888),  the  Court 
of  Errors  and  Appeals  held  that  a  mortgagee 
of  chattels,  afterwards  annexed  by  the  mort- 
gagor to  his  land,  did  not  lose  his  lien  on  the 
chattels  after  annexation,  as  against  a  mort- 
gagee of  the  land,  made  prior  to  the  chattel 
mortgage,  where  the  security  of  the  real  es- 
tate mortgage  was  not  diminished.  The  prin- 
ciple on  which  the  court  based  Its  ruling  was 
thus  stated  by  It : 

"Any  property  belonging  to  the  mortgagor 
which  he  chooses  to  annex  to  the  mortgaged 
premises,  becomes  realty.  But  it  is  difficult 
to  perceive  any  equitable  ground  upon  which 
the  property  of  another,  which  the  mortgagor 
annexes  to  the  mortgaged  premises,  should 
inure  to  the  benefit  of  the  prior  mortgagee  of 
the  realty.  •  •  *  So  long  therefore  as  he 
is  secured  the  full  amount  of  the  indemnity 
which  he  took,  he  has  no  ground  for  com- 
plaint." 

This  reason  applies  with  even  more  force 
in  the  case  at  bar  than  in  the  case  cited. 
This  case  has  been  followed  by  later  cases 
In  New  Jersey.  Palmatree  v.  Robinson,  60 
N.  J.  Law,  433,  38  AtL  957,  and  Oil  City,  etc., 
Works  v.  N.  J.,  etc.,  Co.,  81  N.  J.  Law,  491, 79 
Atl.  451  (1911),  both  cases  in  the  Court  of 
Errors  and  Appeals,  and  Falaenau  v.  Reli- 
ance Steel  Co.  (1908)  74  N.  J.  Eq.  325,  69  Atl. 
1098. 

In  Indiana,  in  Blnkley  v.  Forkner,  117  Ind. 
176,  19  N.  E.  753,  3  L.  R.  A.  33,  a  chattel 
mortgage  on  property  annexed  to  land  pre- 
served the  character  of  a  chattel  as  against 
a  mortgage  on  the  real  estate  made  prior  to 
the  chattel  mortgage  and  to  the  annexation 
of  the  chattel  If  It  could  be  removed  without 
impairing  the  original  value  of  the  real  es- 
tate. Whether  the  security  of  the  prior  mort- 
gage on  the  real  estate  would  be  impaired,  or 
not,  was  deemed  to  be  controlling. 

"Whether  the  chattel  mortgage  shall  be 
postponed,    notwithstanding    the    agreement 
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between  the  owner  of  the  land  and  the  mort- 
gagee, must  depend  upon  the  Inquiry  wheth- 
er or  not  the  preservation  of  the  rights  of 
the  holder  of  the  chattel  mortgage  will  Im- 
pair or  diminish  the  security  of  the  real 
estate  mortgage,  as  it  was  when  he  took 
it  If  it  will  not,  then  it  would  be  inequi- 
table that  the  latter  should  defeat  or  destroy 
the  security  of  the  former.  If  it  will,  then 
it  was  the  folly  or  misfortune  of  the  hold- 
er of  the  chattel  mortgage  that  he  permitted 
the  property  to  be  annexed  to  a  freehold 
from  which  it  cannot  be  removed  without 
diminishing  or  impairing  the  existing  mort- 
gage thereon." 

In  Belvln  v.  Raleigh  Paper  Co.,  123  N. 
C.  139,  31  S.  E.  655  (1898),  it  was  held  that 
the  lessee  of  mortgaged  premises  who  put 
Improvements,  including  a  building  and  ma- 
chinery for  a  paper  mill,  can  hold  them  free 
of  the  mortgage,  though  the  mortgagee  did 
not  Join  in  the  lease,  or  consent  This  was 
based  not  only  on  the  law  of  fixtures,  but 
because  the  lease  provided  that  the  prop- 
erty should  remain  that  of  the  lessee  and 
be  removable  by  him.  The  court  based  their 
conclusion  on  the  principle  that  property  an- 
nexed did  not  become  the  property  of  the 
mortgagor,  who  was  also  the  lessor,  and, 
therefore,  the  mortgagee  could  not  acquire 
greater  rights.  By  the  agreement  between 
the  lessor  and  the  lessee  the  things  did  not 
become  a  part  of  the  land.  One  Judge  dis- 
sented. It  did  not  appear  whether  the  orig- 
inal value  of  the  security  for  the  mortgage 
was  impaired,  or  not 

In  Alabama,  In  Broaddus  v.  Smith,  121 
Ala.  335,  26  South.  34,  77  Am.  St  Rep.  61, 
the  court  said: 

"The  following  propositions  seem  to  be 
supported  by  the  weight  of  authorities  in 
well-considered  cases:  (1)  Where  the  owner 
of  real  estate  contracts  or  agrees  with  a 
tenant  that  the  tenant  may  erect  or  affix 
anything  on  the  realty,  and  that  the  thing 
so  affixed  shall  remain  the  property  of  the 
tenant  and  be  removed  by  him,  such  article 
never  becomes  a  fixture,  but  remains  per- 
sonal property,  and  the  property  of  the  ten- 
ant and  may  be  removed  by  him,  Just  as 
any  other  article  of  personal  property  left 
by  him  on  the  land  unattached  to  the  realty. 
•  *  *  (4)  A  prior  mortgagee  of  the  real 
estate  acquires  no  interest  in  the  chattel  at- 
tached, subject  however,  to  the  limitations 
that  the  mortgagor  and  tenant  may  not  by 
their  acts,  do  anything  to  impair  the  mort- 
gagee's security." 

In  New  York  the  decisions  seem  to  be 
conflicting.  In  Sprague,  etc.,  Bank  v.  Erie, 
etc.,  Co.,  22  App.  Div.  526,  48  N.  T.  Supp. 
65,  and  in  Bernhelmer'  v.  Adams,  70  App. 
Div,  114,  75  N.  T.  Supp.  93,  affirmed  with- 
out an  opinion  in  175  N.  T.  472,  67  N.  E. 
1080,  the  tenant  of  the  mortgagor  could  re- 
move, while  in  McFadden  v.  Allen,  134  N. 
T.  489,  32  N.  E.  21,  19  L.  R.  A.  446,  the 


right  of  the  prior  mortgagee  of  the  land 
prevailed  against  the  person  who  had  an- 
nexed fixtures  by  authority  of  the  mort- 
gagor. 

Other  cases  give  to  a  vendor  of  chattels 
annexed  to  the  land  by  the  owner  a  right 
to  the  chattels,  based  on  the  contract  of 
sale,  as  against  the  prior  mortgagee,  where 
the  original  security  for  the  mortgage  is 
not  impaired.  These  cases,  even  if  they  be 
treated  as  opposed  to  the  case  of  Water- 
town,  etc.,  Co.  v.  Davis,  supra,  yet  sustain 
the  view  taken  herein.  Ellis  v.  Glover, 
[1908]  1  K.  B.  388,  13  Ann.  Cas.  666,  a  de- 
cision of  the  Court  of  Appeals,  based  on 
Gough  v.  Wood,  [1894]  1  Q.  B.  713,  which 
latter  case  was  one  where  a  tenant  of  a 
mortgagor  was  a  conditional  vendee  of  chat- 
tels annexed  after  the  mortgage.  It  should 
be  observed,  however,  that  there  is  more 
reason  for  so  holding  in  England  than  here, 
because  there  the  mortgages  are  not  record- 
ed and  the  lessee  has  not  therefore,  the 
same  opportunity  for  receiving  notice  of  the 
mortgage.  See,  also,  Cochran  v.  Flint  57 
N.  H.  514;  Pioneer,  etc.  Bank  v.  Fuller, 
57  Minn.  60,  58  N.  W.  831;  Paine  v.  McDow- 
ell, 71  Vt  28,  41  Atl.  1042. 

In  Tiffany  on  Landlord  and  Tenant  P- 
1618,  the  matter  Is  thus  stated: 

"In  case  the  lease  was  made  after  the 
mortgage,  the  question  whether  the  tenaut 
annexing  an  article  should  be  allowed  to  re- 
move it  as  against  the  mortgagee  might  It 
seems,  depend  to  some  extent  on  the  legal 
character  of  a  mortgage  in  that  Jurisdiction. 
If  the  mortgage  constitutes  merely  a  lien, 
the  mortgagor,  retaining  the  legal  title,  has 
the  right  to  make  a  lease,  which  is  valid  as 
against  the  mortgagee,  in  so  far  as  it  does 
not  affect  his  security,  and  a  tenant  holding 
under  the  lease  would  have  the  same  right 
to  annex  and  remove  fixtures  as  If  no  mort- 
gage had  been  given,  provided  only  that  their 
removal  does  not  render  the  premises  less 
valuable  as  a  security  than  they  were  at  the 
date  of  the  mortgage.  But  this  view,  that  if 
the  mortgage  creates  merely  a  lien  the  mort- 
gagor's tenant  has  the  right  of  removal,  is 
not  In  accord  with  a  number  of  decisions, 
rendered  in  states  where  such  is  the  effect 
of  a  mortgage,  that  a  mortgagor  cannot  re- 
move articles  annexed  by  himself,  since,  it 
would  seem,  the  mortgagor's  tenant  can  have 
no  greater  rights  as  to  removal  than  the 
mortgagor." 

This  view,  that  the  legal  character  of  the 
interest  of  the  mortgagee  in  the  mortgaged 
premises  has  a  bearing,  does  not  seem  to  be 
sound.  It  would  seem  to  be  unimportant 
whether  the  interest  of  the  mortgagee,  prior 
to  default  of  the  mortgagor,  be  that  of  a  Hen 
holder  only,  or  whether  the  mortgage  op- 
erates as  a  conveyance  of  the  legal  estate 
to  the  mortgagee.  In  the  latter  case  it  Is  a 
qualified  interest  and  in  both  cases  the  mort- 
gagee is  treated  in  equity  and  at  law  as  the 
real  owner. 
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It  Is  settled  In  Delaware  that  the  interest 
of  the  mortgagee  in  the  mortgaged  premises 
Is  only  that  of  a  lien  holder  and  that  he  does 
not  take  the  legal  title.  Fox  T.  Wharton,  5 
•Del.  Gh.  200. 

Questions  similar  to  those  in  this  case  have 
arisen  where  the  chattel  is  annexed  by  an 
owner  who  has  preTiously  given  a  chattel 
mortgage  on  the  property  annexed,  and  also 
where  a  vendee  of  land,  put  in  possession 
under  a  contract  of  sale,  makes  improve- 
ments, and  in  such  cases  the  courts  differ  as 
td  the  rights  of  a  prior  mortgagee  relating  to 
the  removal  of  such  fixtures  after  the  an- 
nexation thereof.  But  it  seems  that  in  both 
cases  the  Intention  with  which  the  annexa- 
tions were  made  might  reasonably  be  consid- 
ered controlling. 

No  opinion  is  here  expressed  as  to  the  ef- 
fect upon  the  rights  of  a  lessee  in  case  of  a 
foreclosure  of  the  mortgage  and  a  sale  of  the 
mortgaged  premises  during  the  term,  for  in 
the  case  under  consideration  the  term  is 
pending  and  the  mortgage  has  not  been  fore- 
closed. 

There  is,  then,  in  this  case  a  legal  inten- 
tion of  both"  lessor  and  lessee  not  to  make  the 
trade  fixtures,  or  improvements,  a  part  of 
the  land,  and  as  between  these  persons  the 
buildings  remained  chattels,  removable  dur- 
ing the  term,  and  the  complainant,  the  mort- 
gagee, has  no  equitable  ground  of  complaint, 
because  it  is  not  alleged,  or  shown,  that  the 
value  of  the  security  which  he  had  when  the 
mortgage  was  made,  and  on  which  he  re- 
lied, is  impaired  by  the  annexation  and  re- 
moval of  the  buildings  by  the  tenant  dur- 
ing the  term  and  prior  to  a  foreclosure  of 
the  mortgage.  The  bill  should,  therefore,  be 
dismissed. 

Let  a  decree  be  entered  accordingly. 


In  re  GOETZ'S  ESTATE. 

Appeal  of  FERDINAND  GOETZ  SONS  00. 

(Supreme  Court  of  Pennsylvania.    July  2, 

1912. ) 

1.  EXBCTJTOB8    AND  ADKINISTBATOBS    (|  607*) 
—  ACCOUNTING  —  JUBISDIOTION  —  COBPOBA- 

Where  executors  with  the  consent  of  the 
beneficiaries  organized  a  corporation  to  con- 
tinue testator's  business,  and  transferred  to 
tie  corporation  the  property  of  the  estate,  the 
orphans'  court,  in  auditing  the  executors'  ac- 
counts, had  no  jurisdiction  to  ascertain  and 
distribute  the  profits  made  by  the  corporation, 
nor  to  allow  compensation  to  one  of  the  execu- 
tors of  the  estate  for  his  services  to  the  corpo- 
ration. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  fg  2004,  2005, 
2178-2191;   Dec.  Dig.  |  607.*] 

2.  COBPOBATIONS      (|      182*)   —  INTBBBST     OF 

Shamholdeb. 
A  shareholder  in  a  corporation  has  no  dis- 
tinct and  individual  title  to  the  property  of  the 
corporation  nor  any  actual  control  over  it; 
the  shares  being  distinct  from  the  corporate 
property,  under  the  rule  that  the  fact  that  a 


person   owns  all   the   stock   of  a  corporation 
does  not  make  him  the  corporation. 

[Ed.  Note.— For  other  cases,  see  Corpora- 
tions. Cent  Dig.  i!  686-693;  Dec.  Dig.  | 
182.*] 

3.  Cobpobations   (§  152*)— Pbofits— Distbi- 

BUTION. 

Where  a  corporation  was  organized  to 
continue  testator's  business  and  his  property 
was  transferred  to  it,  its  profits  could  only  be 
distributed  by  its  directors,  and  not  by  the 
orphans'  court 

[Ed.  Note.— For  other  cases,  see  Corpora- 
tions, Cent  Dig.  tf  621-628;  Dec.  Dig.  ! 
152.*] 

4.  Cobpobations  (§  161*)  —  Psoitis  —  Divi- 
dends. 

Until  a  dividend  of  the  profits  of  a  corpo- 
ration has  been  declared  by  its  board  of  di- 
rectors a  stockholder  has  no  legal  title  to  any 
interest  in  them,  his  shares  only  representing 
a  right  to  participate  in  the  profits  and  en- 
forceable only  after  a  dividend  has  been  de- 
clared by  the  directors. 

[Ed.  Note.— For  other  cases,  see  Corpora- 
tions, Cent  Dig.  |i  614-620;  Dec.  Dig.  f 
151.*] 

5.  Cobpobations    (|   808*)  —  OFFICERS— COM- 
PENSATION FOB  SERVICES. 

Where  a  corporation  was  organized  to 
take  over  and  continue  testator's  business  and 
one  of  the  executors  acted  as  business  man- 
ager, compensation  for  his  services  as  such 
could  only  be  provided  by  the  corporation's 
board  of  directors  or  trustees  under  Act  April 
29,  1874  (P.  L.  73),  providing  that  a  corpora- 
tion shall  be  managed  and  conducted  by  a  pres- 
ident and  a  board  of  directors  or  trustees. 

[Ed.  Note. — For  other  cases,  see  Corpora- 
tions, Cent  Dig.  f|  1257,  1258,  1263,  12«3%; 
Dec.  Dig.  i  308.*] 

Appeal  from  Orphans'  Court,  Berks  County. 

Judicial  account  by  Fred.  W.  Goetz,  execu- 
tor of  the  estate  of  Ferdinand  Goetz,  de- 
ceased.   From  a  decree  dismissing  exceptions  - 
to   the   adjudication,   the   Ferdinand   Goetz 
Sons  Company  appeals.     Reversed. 

See,  also,  85  Atl.  67. 

Ferdinand  Goetz,  a  member  of  the  firm  of 
Winter  &  Goetz,  tanners,  died  leaving  a 
will  wherein  he  gave  to  his  widow  for  life 
the  entire  Income  of  his  estate.  He  named 
his  son,  Fred.  W.  Goetz,  and  his  son-in-law, 
William  C  Blllman,  executors.  He  left  six 
children,  two  of  whom  were  minors.  The 
executors,  with  the  consent  of  the  widow 
and  adult  children,  purchased  the  interest 
of  the  surviving  partner  In  the  tanning  busi- 
ness for  $80,500,  and  organized  a  corpora- 
tion under  the  laws  of  Pennsylvania,  "The 
Ferdinand  Goetz  Sons'  Company,"  with  a 
capital  of  $76,000,  divided  into  1,500  shares 
of  the  par  value  of  $50  each. 

In  the  application  for  a  charter  the  Bald 
shares  were  set  forth  thus: 

"Fred.  W.  Goetz. 747  shares. 

"W.  C  Blllman 747  shares. 

"Charles  E.  Miller 2        " 

"Karl  Goetz 2        " 

"George   Rumer 2        "      " 

Fred.  W.  Goetz  and  Wm.  0.  Blllman  were 
the  executors  as  aforesaid,  and  Karl  Goetz 


•For  otter  cases  m  same  topic  and  section  NUMBER  In  Dec.  Dig.  ft  Am.  Dig.  Key-No.  Series  *  RepT  Indexes 
85A.-6 
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was  a  son  of  the  testator,  while  Charles 
E.  Miller  and  George  Rtuner  were  workmen 
in  the  tannery. 

None  of  the  said  parties  paid  any  money 
for  their  shares;  the  capital  being  paid  In 
full  by  a  transfer  of  the  tanning  business 
which  had  for  many  years  been  prosperous 
and  then  belonged  entirely  to  the  testator's 
estate.  Fred.  W.  Goetz  was  made  president 
and  Wm.  C.  Billman  treasurer  of  the  cor- 
poration. In  June,  1910,  Mr.  Billman,  claim- 
ing to  own  in  his  own  right  the  747  shares 
standing  in  his  name,  took  the  certificates 
therefor  from  the  corporation's  safe.  George 
Z.  Goetz,  a  son  of  the^ testator,  a  minor,  hav- 
ing for  his  guardian  the  Reading  Trust  Com- 
pany, compelled  the  filing  of  an  inventory 
and  account  Mr.  Billman  filed  the  account, 
refusing  to  charge  himself  with  the  747 
shares  of  stock.  Fred.  W.  Goetz,  his  coexecu- 
tor,  Joined  in  the  account  with  a  protest 
that  not  only  the  747  shares,  but  all  the 
shares,  should  be  embraced  as  part  of  the 
assets  of  the  estate.  George  Z.  Goetz,  by  his 
guardian,  filed  an  exception  to  the  account 
based  on  the  omission  of  the  shares  of  stock. 
The  controversy  was  as  to  the  747  shares 
claimed  by  Mr.  Billman.  Testimony  was 
submitted,  Mr.  Billman  claiming  the  stock 
under  an  alleged  arrangement  with  the  wid- 
ow, and  the  widow  testified  that  she  under- 
stood that  the  stock  was  to  belong  to  the 
estate.  The  court  below  found  the  transac- 
tion a  fraud  upon  the  widow  and  children, 
and  adjudged  the  shares  of  stock  to  belong 
to  the  estate.  The  court  further  proceeded 
to  ascertain  the  profits  which  the  corpo- 
ration had  made  from  the  12th  day  of  No- 
vember, 1904,  to  January  1,  1910,  the  amount 
thereof  being  $171,144.02.  To  this  the  court 
added  the  balance  of  the  income  account, 
$790.11,  making  a  grand  total  of  $171,934.13. 
The  court  then  deducted  the  $80,500  paid  for 
Mr.  Winter's  interest,  leaving  a  balance  of 
$91,434.13,  which  the  court  distributed  to  the 
widow.  In  a  subsequent  distribution  the 
court  distributed  $18,428.80  of  the  said  sum 
to  Mr.  Billman  as  compensation  for  services 
rendered  to  the  corporation.  Fred.  W.  Goetz, 
executor,  filed  exceptions  to  the  adjudica- 
tion. 

The  exceptions  were  dismissed.  Both  the 
Ferdinand  Goetz  Sons  Company  and  Fred. 
W.  Goetz,  executor,  appealed. 

Argued  before  FELL,  C.  X,  and  BROWN, 
MESTREZAT,  ELKIN,  and  STEWART,  JJ. 

Cyrus  G.  Derr,  of  Reading,  for  appellants. 
Jefferson  Snyder,  of  Snyder  &  Zleber,  of 
Reading,  for  William  C.  Billman,  appellee. 

BROWN,  J.  These  two  appeals  will  be 
disposed  of  together.  The  same  questions 
are  raised  by  each  and  the  assignments  of 
error  are  identical.  It  is  not  necessary  that 
we  decide  whether  the  Ferdinand  Goetz  Sons' 
Company  has  any  standing  as  an  appellant, 


as  the  appeal  of  Frederick  W.  Goetz,  exec- 
utor, must  be  sustained. 

[1]  What  the  court  had  before  it  in  adju- 
dicating the  account  of  the  executors  of  Fer- 
dinand Goetz,  deceased,  was  his  estate,  and 
the  parties  before  it  were  his  executors,  his 
widow,  and  children ;  but  in  awarding  to  the 
widow  what  It  found  to  be  the  net  income 
of  the  estate  of  the  testator  it  undertook  to 
find  what  the  net  profits  of  the  Ferdinand 
Goetz  Sons'  Company,  a  corporation,  bad 
amounted  to  from  November  12,  1904,  to  Jan- 
uary 1,  1910,  and,  after  fixing  the  compen- 
sation to  be  paid  out  of  them  to  the  business 
manager  of  that  corporation,  awarded  the 
balance  to  the  widow.  In  other  words,  with- 
out having  before  it  the  Ferdinand  Goetz 
Sons'  Company,  the  court  below  found  that 
the  balance  of  Its  net  profits  during  the  peri- 
od stated,  after  paying  the  purchase  price  of 
the  Interest  of  Ferdinand  Winter  in  the  part- 
nership, amounted  to  $90,644.02,  and  decreed 
that  of  this  sum  W.  O.  Billman,  the  business 
manager  of  the  corporation,  should  receive 
$18,428.80  as  the  balance  due  htm  for  serv- 
ices to  the  corporation,  and  that  the  remain- 
der of  the  said  net  profits  should  be  paid  to 
the  widow.  This  anomalous  adjudication 
was  made  because  the  court  found  that  the 
estate  of  the  testator  was  the  owner  of  1,494 
of  the  1,500  shares  of  the  capital  stock  of 
the  Ferdinand  Goetz  Sons'  Company,  or  6 
shares  less  than  the  entire  stock  issue.  Sup- 
pose the  estate  was  the  owner  of  all  the 
stock,  what  the  court  below  did  would  be 
none  the  less  anomalous.  The  estate,  as  a 
holder  of  all  the  stock,  would  not  be  the  own- 
er of  the  corporation,  but  only  of  the  shares 
of  Its  capital  stock,  which  constitute  a  spe- 
cies of  property  entirely  distinct  from  the 
corporate  property. 

[2]  A  shareholder  has  no  distinct  and  in- 
dividual title  to  the  moneys  or  property  of 
the  corporation,  nor  any  actual  control  over 
it  Bldwell  v.  Pittsburgh,  Oakland  &  East 
Liberty  Passenger  Railway  Co.,  114  Pa.  535,  6 
Atl.  729.  "We  have  been  referred  to  no  au- 
thority, and  we  know  of  none,  that  asserts 
the  doctrine  that  the  purchaser  of  all  the 
shares  of  the  capital  stock  of  a  corporation 
thereby  becomes  the  owner  of  its  property. 
On  the  contrary,  the  principle  is  well  estab- 
lished that  the  shares  of  the  capital  stock  of 
a  corporation  are  essentially  distinct  and 
different  from  the  corporate  property,  and 
that  the  owner  of  all  the  stock  of  a  corpora- 
tion does  not  own  the  corporate  property  or 
become  entitled  to  manage  or  control  It  'A 
corporation,'  says  Mr.  Cook  in  his  work  on 
Corporations  (section  6)  'is  an  entity,  an  ex- 
istence, irrespective  of  the  persons  who  own 
all  its  stock.  The  fact  that  one  person  owns 
all  of  the  stock  does  not  make  him  and  the 
corporation  one  and  the  same  person.'  In 
Morawetz  on  Private  Corporations,  1 1009,  it 
is  said  that  It  Is  well  settled  that  all  the 
shares  in  a  corporation  may  be  held  by  a 
single  person,  and  yet  the  corporation  con- 
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amies  to  exist ;  and,  If  the  charter  or  by-  j 
laws  should  require  certain  acts  to  be  done 
by  more  than  one  shareholder,  the  sole  own- 
er may  transfer  a  portion  of  his  shares  to 
other  persons,  bo  as  to  conform  to  the  letter 
of  the  rule.'  In  Bidwell  v.  Pittsburgh,  etc., 
Pass.  Railway  Company,  114  Pa.  535  [6  AtL 
729],  Mr.  Justice  Clark,  delivering  the  opin- 
ion of  the  court,  says:  'The  shares  in  a  cor- 
poration constitute  a  species  of  property  en- 
tirely distinct  from  the  corporate  property. 
A  shareholder  has  no  distinct  and  individual 
title  to  the  moneys  or  property  of  the  cor- 
poration, nor  any  actual  control  over  it  The 
shares  represent  a  right  to  participate  In 
profits  only.'"  Mr.  Justice  Mestrezat,  in 
Monongahela  Bridge  Co.  v.  Pittsburgh  &  Bir- 
mingham Traction  Co.,  186  Pa.  25,  46  Atl.  99, 
79  Am.  St  Bep.  686. 

[I]  How  are  corporate  profits  to  be  ascer- 
tained and  by  whom  are  they  to  be  distrib- 
uted? Surely  not  by  an  orphans'  court  to 
which  no  living  manufacturing  company  is 
ever  answerable  for  the  management  of  its 
affairs,  and  whose  jurisdiction  and  superviso- 
ry powers  do  not  extend  to  representatives 
of  such  a  dead  corporation.  The  affairs  of 
a  corporation  are  managed  by  a  board  of  di- 
rectors, who,  in  tbe  first  instance,  are  to  de- 
termine whether  profits  have  been  earned 
and  whether,  in  their  discretion,  they  ought 
to  be  divided  among  the  shareholders;  and, 
if  such  discretion  is  abused,  the  remedy  for 
its  correction  is  not  to  be  found  in  an  or- 
phans' court 

[4]  Until  a  dividend  of  the  profits  of  a  cor- 
poration has  been  declared  by  its  board  of 
directors,  a  stockholder  has  no  legal  title  to 
any  interest  in  them.  The  shares  of  stock 
which  he  holds  represent  only  a  right  to  par- 
ticipate in  the  profits,  and  that  right  is  to  be 
enforced  ordinarily  only  after  a  dividend  of 
the  profits  has  been  declared.  Corgan  v.  Lee 
Goal  Co.,  218  Pa.  886,  67  Atl.  655,  120  Am. 
St  Rep.  891, 11  Ann.  Cas.  838;  Hyatt  v.  Allen, 
56  N.  T.  553,  15  Am.  Rep.  449;  Goodwin  v. 
Hardy,  57  Me.  143,  99  Am.  Dec.  758 ;  Phelps 
v.  Farmers'  &  Mechanics'  Bank,  26  Conn. 
269;  Cook  on  Stock  and  Stockholders  and 
Corporation  Law,  |  4.  As  Just  stated,  the 
Ferdinand  Goetz  Sons'  Company  was  not 
even  before  the  court  at  the  adjudication, 
and  yet  it  assumed  to  ascertain  its  profits, 
and,  in  effect  to  make  a  cash  distribution  of 
them,  though  they  were  not  represented  by 
money  In  the  treasury,  but  existed  only  in 
tbe  form  of  materials  on  hand,  manufactured 
goods,  accounts  receivable,  etc. 

[6]  And  even  more  than  this  was  done,  for 
the  court  assumed  to  fix  the  compensation  of 
William  C.  Billman,  the  business  manager  of 
the  corporation,  for  his  services,  and  ordered 
that  out  of  the  profits  he  should  be  paid  the 
sum  of  118,428.80,  in  addition  to  what  he  had 
already  received.  All  this  was  coram  non 
Jndice.     The  common  law  was  ignored,  as 


were  the  express  words  of  the  act  of  May  14, 
1891  (P.  L.  61),  which  declare  that  the  busi- 
ness of  every  corporation  created  under  the 
general  corporation  act  of  April  29,  1874  (P. 
L.  73),  shall  be  managed  and  conducted  by  a 
president  and  a  board  of  directors  or  trus- 
tees. 

If  profits  have  been  earned  by  the  Ferdi- 
nand Goetz  Sons'  Company,  to  which  the 
widow  of  the  testator  is  entitled  through 
dividends  paid,  or  to  be  paid,  to  his  exec- 
utors, she  will  receive  them ;  and,  if  William 
C.  Billman  Is  entitled  to  compensation  for 
his  services  as  business  manager  of  the  cor- 
poration, he  has  his  remedy  to  compel  it  to 
pay  him.  Neither  he  nor  Mrs.  Goetz  will  be 
prejudiced  by  reversing  the  decree  which  the 
court  below  was  powerless  to  make. 

The  first  second,  thirteenth,  and  four- 
teenth assignments  of  error  filed  in  the  ap- 
peal of  Frederick  W.  Goetz  are  sustained, 
and  the  decree  of  the  court  below,  in  sur- 
charging the  accountants  with  profits  of  the 
Ferdinand  Goetz  Sons'  Company,  and  in  di- 
recting that  William  C.  Billman  be  paid  out 
of  the  same,  as  compensation  for  his  services 
as  business  manager,  is  reversed,  the  costs 
on  these  two  appeals  to  be  paid  out  of  the 
funds  of  the  estate. 


In  re  GOETZ'S  ESTATE. 

(Supreme  Court  of  Pennsylvania.    July  2, 
1912.) 

Appeal  from  Orphans'  Court,  Berks  County. 

In  the  matter  of  the  estate  of  Ferdinand 
Goetz,  deceased.  From  a  decree  dismissing  ex- 
ceptions to  adjudication,  George  A.  Goets  and 
Anna  K.  Goetz  appeal  separately.    Reversed. 

See,  also,  85  Atl.  65. 

Argued  before  FELL,  C.  J.,  and  BROWN, 
MESTREZAT,  ELKIN,  and  STEWART,  JJ. 

Cyrus  G.  Derr,  of  Reading,  for  appellant 
George  Z.  Goetz.  Henry  P.  Keiser,  of  Reading, 
for  appellant  Anna  E.  Goetz.  Jefferson  Snyder, 
of  Reading,  for  appellee  William  C.  Billman. 

BROWN,  J.  The  assignments  of  error  filed 
in  these  two  appeals  are  sustained,  so  far  as 
they  complain  of  the  decree  of  the  court  below 
directing  that  out  of  the  profits  of  the  Ferdi- 
nand Goetz  Sons'  Company,  William  C.  Billman 
he  paid  the  sum  of  $18,428.80  as  the  balance 
due  him  for  compensation  as  the  business  man- 
ager of  the  corporation,  the  costs  on  each  appeal 
to  be  paid  by  the  estate. 


In  re  GOETZ'S  ESTATE. 

Appeal  of  BILLMAN. 

(Supreme  Court  of  Pennsylvania.     July  2, 
1912.) 

Appeal  and  Ebbob  (|  1010*)— Rjbviiw— Fiicd- 

ihgs  of  Fact. 

Findings  of  fact  by  the  orphans'  court  that 
executors  held  stock  in  a  corporation  carrying 
on  the  business  of  the  decedent  as  trustees  for 
the  estate  will  not  be  reversed  when  based  on 
sufficient  evidence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  8979-8982;  Dec.  Dig.  | 
1010.*] 
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Appeal  from  Orphans*  Court,  Berks  County. 

In  the  matter  of  the  adjudication  of  the 
estate  of  Ferdinand  Goetz,  deceased.  From 
a  decree  dismissing  exceptions  of  William  C. 
Billman,  he  appeals.     Reversed. 

See,  also,  85  Atl.  65,  67. 

Argued  before  FELL,  C.  J.,  and  BROWN, 
MESTREZAT,  ELKIN,  and  STEWART,  JJ. 

Jefferson  Snyder,  of  Snyder  &  Zeiber,  of 
Reading,  for  appellant  Henry  P.  Reiser  and 
Cyrus  G.  Derr,  both  of  Reading,  for  Anna  K. 
Goetz  et  aL,  appellees. 

BROWN,  J.  In  view  of  the  admitted  and 
undisputed  facts  in  this  case — to  say  nothing 
of  those  correctly  found  by  the  court  below — 
not  a  word  Is  needed  from  us  in  vindication 
of  its  surcharge  of  the  executors  with  1,494 
shares  of  the  capital  stock  of  the  Ferdinand 
Goetz  Sons'  Company.  From  the  time  the 
inventory  was  filed  Frederick  W.  Goetz,  one 
of  the  executors,  with  a  due  sense  of  fidelity 
to  his  father's  estate,  insisted  that  these 
shares  belonged  to  It,  and  not  to  them,  and 
It  Is  almost  inconceivable  that  his  coexecutor, 
the  appellant,  should  claim  to  be  the  in- 
dividual owner  of  one-half  of  them.  From 
the  day  the  1,494  shares  were  Issued  they 
formed  part  of  the  estate  of  the  testator, 
and  were  held  in  trust  for  it  by  his  son  and 
son-in-law.  To  enter  upon  any  discussion  to 
show  that  this  Is  so  would  be  a  work  of 
supererogation.  The  facts  speak  for  them- 
selves, and,  without  saying  more,  appellant's 
complaint  of  the  surcharge  is  dismissed. 

For  the  reasons  stated  in  sustaining  the 
appeal  of  Frederick  W.  Goetz,  Executor,  85 
Atl.  67,  filed  herewith,  appellant's  fifth  and 
seventh  assignments  are  sustained.  The  first, 
second,  third,  fourth,  sixth,  and  eighth  are 
dismissed,  the  costs  on  this  appeal  to  be  paid 
by  the  estate. 


FOUST  et  aL  v.  DRBUTLBIN. 

(Supreme  Court  of  Pennsylvania.     July  2, 
1912.)      r 

Eminent  Domain  (|  317*)  —  Submerged 
Lands  —  Title  Acquired  by  Common- 
wealth. 

Where  canal  commissioners,  under  Acts 
Feb.  25,  1826  (P.  L.  55)  and  April  9,  1827  (P. 
L.  192),  took  lands  for  the  erection  of  a  dam 
for  the  purpose  of  storing  water  for  the  Penn- 
sylvania Canal,  the  title  in  fee  to  the  land  was 
vested  In  the  commonwealth  in  perpetuity. 

[Ed.  Note. — For  other  cases,  see  Eminent 
Domain,  Cent  Dig.  U  834-840;  Dec.  Dig.  i 
817.*] 

Appeal  from  Court  of  Common  Pleas, 
Crawford  County. 

Action  by  Andrew  Foust  and  another 
against  Henry  Dreutleln.  Judgment  for  de- 
fendant and  plaintiffs  appeal.     Affirmed. 

In  1833  Cornelius  Foust  and  William  Pow- 
er were  adjoining  riparian  owners  on  the 
shore  of  Conneaut  Lake.     They  each  held 


under  patents,  the  dividing  line  between 
which  was  a  north  and  south  Hue  which 
touched  the  shore  of  the  lake  at  an  acute 
angle.  In  1833  the  canal  commissioners  of 
Pennsylvania  dammed  the  outlet  of  Con- 
neaut Lake,  by  this  means  raising  the  water 
about  12  feet  and  causing  an  overflow  of 
the  lands  of  both  Power  and  Foust  The 
land  of  Foust,  which  was  thus  submerged, 
amounted  to  about  nine  acres.  The  flowage 
covered  all  the  property  which  is  now  in  dis- 
pute. The  water  thus  stored  was  a  reser- 
voir for  the  suppply  of  the  Erie  division  of 
the  Pennsylvania  CanaL  This  was  the  pur- 
pose of  its  construction,  and  this  use  was  the 
reason  of  the  construction  of  the  dam. 

In  course  of  time  the  state  sold  the  canal 
to  a  corporation,  and  the  property  of  the  cor- 
poration was  sold  at  judicial  sale  to  a  pri- 
vate purchaser,  and  the  use  of  the  canal  as 
a  highway  or  means  of  transportation  was 
abandoned.  In  1872  the  dam  across  the  out- 
let was  broken  down,  and  the  water  receded 
to  what  had  practically  been  the  former 
level. 

In  1873  Foust  and  Power  established  a  con- 
sentable  line,  which  bisected  the  patent  or 
division  line  between  their  properties,  as 
above  described,  in  a  direction  at  right  angles 
to  the  lak&  By  this  arrangement  Foust 
ceded  to  Power  his  title,  whatever  it  was,  to 
a  wedge-shaped  piece  of  land  lying  back 
from  the  lake,  and  Power,  In  like  manner, 
ceded  to  Foust  a  wedge-shaped  piece  of  land 
abutting  on  the  lake.  As  a  result  each  tract 
preserved  the  same  acreage;  but  the  divi- 
sion line  ran  at  right  angles,  instead  of  ob- 
liquely, to  the  lake.  There  was  no  dispute 
as  to  the  consentable  line  thus  established. 
By  various  conveyances,  not  necessary  to  re- 
fer to,  such  title  as  the  commonwealth  ac- 
quired to  the  lands  in  dispute  passed  to  Hen- 
ry Dreutleln,  the  petitioner  in  this  proceed- 
ing, who  became  the  defendant  under  the  la- 
sue  framed  by  the  court  and  the  title  of 
Cornelius  Foust  passed  to  the  respondents, 
Andrew  Foust  and  Alva  Foust  who  were 
made  plaintiffs  in  the  Issue. 

The  plaintiffs  in  the  issue  framed  claimed 
title  in  two  ways:  In  the  first  place,  they 
claimed  that  the  state  had  not  taken  a  fee 
in  the  strip,  but  only  an  easement  or  right 
of  support  to  the  water  so  long  as  it  might 
be  there.  In  the  second  place,  the  plaintiffs 
contended  that  they  and  their  predecessors 
In  title  had  been  in  adverse  possession  of  the 
land  In  dispute  from  1873,  when  the  waters 
receded. 

Upon  the  first  question  thus  raised  the 
court  charged  the  jury  that  the  state  took 
a  fee  in  the  lands  In  question,  and  that  this 
fee  had  passed  to  the  defendant  Upon  the 
second  question  the  court  first  charged  the 
jury  that,  while  no  one  of  the  acts  or  series 
of  acts  shown  by  the  plaintiff  was  sufficient 
to  establish  title  by  adverse  possession,  yet 
the  jury,  taking  all  the  acts  together,  might 
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find  that  such  possession  had  been  estab- 
lished. The  Jury  having  remained  out  for 
several  hours,  the  court  sent  for  them  and 
gave  binding  Instructions  for  the  defendant 
The  plaintiffs  appealed. 

Argued  before  BROWN,  POTTER,  HLKIN, 
STEWART,  and  MOSCHZISKER,  JJ. 

Patterson,  Sterrett  &  Acheron,  of  Pitts- 
burgh, and  Manley  O.  Brown,  of  Meadville, 
for  appellants.  Frank  J.  Thomas,  of  Mead- 
ville, for  appellee. 

BROWN,  J.  In  1833  the  canal  commis- 
sioners of  the  commonwealth  dammed  the 
outlet  of  Conneaut  Lake  for  the  purpose  of 
storing  a  supply  of  water  for  the  Erie  divi- 
sion of  the  Pennsylvania  Canal.  In  thus 
raising  the  waters  of  the  lake,  the  land 
which  is  the  subject  of  this  issue  was  sub- 
merged. Subsequently  the  state  sold  the  ca- 
nal, and  Its  use  as  a  highway  or  means  of 
transportation  was  abandoned.  In  1872  the 
dam  across  the  outlet  of  the  lake  was  remov- 
ed, and  the  waters  receded  to  their  former 
level.  Whatever  title  the  commonwealth  ac- 
quired in  the  submerged  land  involved  in 
this  controversy  has  passed,  by  various  con- 
veyances, to  Henry  Dreutleln,  the  appellee. 

The  first  contention  of  the  appellants  is 
that  the  state  did  not  take  the  submerged 
land  for  permanent  and  continuous  use  in 
connection  with  the  operation  of  the  canal, 
and  did  not,  therefore,  acquire  title  to  it  in 
perpetuity.  If  it  be  true  that  the  occupa- 
tion of  the  land  by  the  commonwealth  was 
not  permanent  and  continuing,  but  only  of 
temporary  or  limited  duration,  it  reverted, 
upon  the  abandonment  of  the  canal,  to  the 
original  riparian  owner,  under  whom  the 
appellants  claim.  On  the  other  hand,  if  the 
canal  commissioners,  by  submerging  the  land, 
took  it  from  the  owner  for  the  purpose  of 
permanently  increasing  the  water  supply  to 
be  stored  in  the  lake  for  the  permanent  use 
of  the  canal,  the  commonwealth  took  a  fee 
in  the  land,  Just  as  It  did  in  the  bed  of  the 
canal  itself.  This  is  to  be  regarded  as  set- 
tled by  an  unbroken  line  of  cases,  among 
which  are  Haldeman  v.  Penna.  Central  R  R 
Co.,  60  Pa.  425;  Craig  v.  Allegheny,  53  Pa. 
477;  Robinson  v.  West  Penna.  R  R  Co., 
72  Pa.  316;  Wyoming  Coal  &  Trans.  Co.  v. 
Price,  81  Pa.  156.  In  Robinson  v.  West 
Penna.  Railroad  Company  the  question  was 
whether  the  commonwealth  had  acquired  a 
fee  in  a  certain  track  of  land  or  a  mere 
easement  in  it,  to  be  used  as  a  basin  in  con- 
nection with  the  canal,  which,  upon  the  aban- 
donment of  the  canal,  reverted  to  the  orig- 
inal owners;  and,  in  holding  that  it  did  not 
so  revert,  this  court  said :  "Why  should  the 
commonwealth  consent  to  take  and  hold  a 
less  estate  or  interest  in  the  basin  than  in 
the  bed  of  the  canal  or  towing  path?  The 
basin  was  as  necessary  a  part  of  the  im- 
provement as  either,  and  its  use  was  intend- 
ed to  be  aa  permanent    There  was,  then, 


the  same  reason  for  taking  an  absolute  es- 
tate In  one  as  the  other.  *  *  *  There  can 
be  no  doubt  of  the  right  of  the  common- 
wealth, under  the  acts  of  February  25,  1826 
(P.  L.  56)  and  of  April  9,  1827  (P.  L.  192),  to 
take  the  land  for  the  purpose  of  construct- 
ing the  basin,  nor  of  the  owner's  right  to 
have  the  damages  which  he  sustained  by  rea- 
son thereof  assessed  under  the  provision  of 
the  latter  act  But  the  right  of  the  com- 
monwealth to  the  land  so  taken  was  an  ab- 
solute estate  in  perpetuity  (Commonwealth  v. 
McAllister,  2  Watts,  190;  Haldeman  v. 
Penna.  Central  R.  R  Co.,  50  Pa.  425),  and 
could  not  be  defeated  or  impaired  by  the 
owner's  neglect  or  refusal  to  make  applica- 
tion for  the  assessment  of  his  damages  with- 
in the  time  limited  by  the  act"  All  of  this 
applies  to  the  present  case.  Another  case  in 
which  It  was  held  that  the  commonwealth 
had  taken  an  estate  in  perpetuity  in  a  piece 
of  land,  which  it  had  appropriated  for  the 
purpose  of  constructing  a  reservoir  to  fur- 
nish a  supply  of  water  to  a  canal,  is  Delo&ter 
et  al.  v.  Pennsylvania  Canal  Company,  11 
Ati.  400.  It  was  there  contended  that  an  es- 
tate in  perpetuity  had  not  been  taken  by 
the  commonwealth;  that  it  was  the  owner 
only  of  that  portion  of  the  land  which  form- 
ed the  bed  of  the  canal  proper;  that  the 
statute  expressly  stipulated  that  nothing  but 
an  easement  could  be  acquired  to  any  other 
land  taken,  and,  as  the  reservoir  formed  no 
part  of  the  bed  of  the  canal,  on  Its  aban- 
donment the  land  reverted  to  the  former 
owners.  This  contention  was  not  sustained 
by  our  late  Brother  Dean,  who  presided  at 
the  trial  of  the  case  In  the  court  below,  and, 
in  affirming  the  Judgment  upon  a  verdict  di- 
rected by  him,  we  said:  "The  boundaries  of 
the  land  seized  for  the  use  of  the  state  were 
sufficiently  denned;  and  that  the  fee  there- 
to vested  in  the  commonwealth  is  a  matter 
now  so  well  settled  by  previous  decisions  that 
discussion  concerning  it  is  unnecessary." 

When  it  was  discovered  by  the  canal  com- 
missioners that  the  waters  of  Conneaut  Lake, 
in  its  natural  state,  would  be  insufficient  for 
the  purpose  of  supplying  the  canal,  the  dam 
was  erected.  This  necessarily  caused  an 
overflow  on  the  strip  of  land  surrounding 
the  lake,  which  included  the  part  here  In 
dispute.  When  it  was  submerged,  it  was 
taken  from  the  then  owner  by  the  common- 
wealth for  permanent  use,  and  therefore  in 
perpetuity,  Just  as  the  land  for  the  bed  of 
the  canal  had  been  taken.  The  land  taken 
for  that  bed  would  have  been  permanently 
useless,  unless  water  permanently  flowed 
through  It;  and,  that  water  might  so  flow 
through  It  the  canal  commissioners  took,  not 
temporarily,  but  permanently,  the  strip  of 
land  surrounding  the  lake.  The  three  acres 
claimed  by  the  appellants  are  part  of  that 
land,  and  were  included  In  the  strip  of  which 
we  said.  In  Conneaut  Lake  Ice  Co.  v.  Quig- 
ley,  225  Pa.  605,  74  Aa  648:     "When  the 
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commonwealth  enlarged  the  lake  and  raised 
Its  level,  It  overflowed  a  strip  of  ground  all 
around  the  lake.  After  the  abandonment  of 
the  canal  and  the  return  of  the  waters  to  the 
former  level,  the  question  of  the  ownership 
of  the  strip  of  land  thus  uncovered  arose; 
and  It  seems  to  have  been  decided  that  the 
fee  to  this  land  had  become  vested  In  the 
commonwealth." 

A  second  contention  of  the  appellants  Is 
that,  even  If  the  commonwealth  did  acquire 
an  absolute  title  to  the  land,  in  dispute,  they 
now  have  a  title  to  it,  as  against  the  appel- 
lee, by  adverse  possession.  In  charging  the 
Jury,  the  learned  trial  Judge  below  submit- 
ted to  them  the  question  of  the  sufficiency 
of  the  evidence  to  establish  such  title,  but 
subsequently,  upon  being  informed  that  they 
could  not  agree  upon  a  verdict,  he  instructed 
them  that  the  evidence  was  insufficient  to 
establish  title  by  adverse  possession,  and 
they  were  directed  to  find  for  the  defendant 
It  would  serve  no  useful  purpose  to  review 
In  detail  the  evidence  upon  which  the  appel- 
lants rely  to  establish  title  by  adverse  pos- 
session. It  is  sufficient  to  say  that,  tested 
by  the  well-known  rules  as  to  the  proof  re- 
quired to  establish  such  a  title,  the  ultimate 
conclusion  of  the  learned  trial  judge  was  cor- 
rect that  the  appellants  had  failed  to  show 
such  adverse,  hostile,  exclusive,  continuous, 
and  notorious  possession  as  had  ripened  into 
a  title  in  them. 

The  assignments  of  error  are  overruled, 
and  the  judgment  Is  affirmed. 


GREEN  v.  GREEN. 

(Supreme  Court  of  Pennsylvania.    July  2, 
1912.) 

1.  Descent  and  Distribution  (|  130*)  — 
Liens  Against  Estate — Establishment. 

Where,  in  proceedings  under  Act  June  14, 
1901,  to  continue  a  lien  against  a  decedent's 
estate,  there  is  a  failure  to  conform  to  the 
statutory  requirements,  the  court'can  strike  the 
instrument,  filed  with  a  view  to  create  the  lien, 
from  the  record. 

[Ed.  Note. — For  other  cases,  see  Descent  and 
Distribution,  Cent  Dig.  {{  472,  478-487;  Dec. 
Dig.  |  180.*] 

2.  Liens  (|  8*)— Vacation — Evidence. 

Whether  an  instrument  filed  for  record  to 
create  a  statutory  lien,  is  defective  must  be  de- 
termined solely  by  what  appears  of  record. 

[Eld.  Note.— For  other  cases,  see  Liens,  Cent 
Dig.  I  2;  Dec.  Dig.  |  8.*] 

3.  Descent  and  Distribution  (|  130*)  — 
Lien  or  Creditor— Record — Self-Sustain- 
ing Covenant. 

Decedent's  wife  in  her  lifetime  entered  into 
a  covenant  with  plaintiff,  wherein  she  agreed 
that  in  the  event  of  the  sale  of  certain  real  es- 
tate, in  which  both  parties  were  interested,  for 
$30,000  or  more,  plaintiff  should  first  be  paid 
113,000,  less  any  sum  that  might  be  received 
by  the  obligor  for  releases  of  a  certain  mort- 
gage held  by  her  against  her  husband.  On  the 
same  day  the  obligor  and  certain  others  grant- 
ed to  the  husband  an  option  for  six  months  to 
sell  the  land,  which  agreement  also  provided 
that  plaintiff  should  receive  $13,000,  less,  etc., 


in  accordance  with  the  covenant  with  plaintiff. 
Held,  that  the  latter  covenant  was  self-sustain- 
ing without  the  former,  in  that  the  filing  thereof 
constituted  a  valid  lien,  under  Act  Jnne  14, 
1901  (P.  L.  062),  providing  that  in  order  to 
prolong  the  lien  of  a  general  debt  there  should 
be  filed  with  the  prothonotary  of  the  proper 
county  and  indexed  in  the  judgment  index,  with- 
in two  years  after  the  decedent's  death,  a  copy 
or  particular  written  statement  of  any  bond, 
covenant  deed,  or  demand,  when  the  same  is  not 
payable  within  two  years. 

[Ed.  Note.— For  other  cases,  see  Descent  and 
Distribution,  Cent  Dig.  I!  472,  478-487;  Dec. 
Dig.  i  130.*] 

4.  Quieting  Title  (|  7*) — Clouded  Title- 
In  validity. 

Where  invalidity  of  a  disputed  title  ap- 
pears on  the  face  of  the  conveyance,  or  in  proof 
which  the  claimant  is  required  to  produce  in 
order  to  maintain  an  action  to  establish  it  no 
suit  in  equity  can  be  maintained  to  set  it  aside, 
under  the  rule  that  a  title  obviously  void  does 
not  constitute  a  cloud. 

[Ed.  Note.— For  other  cases,  see  Quieting 
Title,  Cent  Dig.  |f  14-33;    Dec.  Dig.  1  7.*] 

5.  Husband    and   Wife   ft   152*) — Married 
Woman — Capacity— Covenant. 

Coverture  of  a  covenantor  in  an  instrument 
filed  to  continue  a  lien  on  real  property  was 
not  ground  for  striking  the  covenant  from  the 
record. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,    Cent   Dig.   |f   696-602;     Dec   Dig.    f 

Appeal  from  Court  of  Common  Pleas, 
Huntingdon  County. 

Action  on  a  covenant  by  Hannah  B.  Green, 
as  executrix,  etc,  against  Dr.  Edward  H. 
Green,  as  executor  of  the  will  of  Eliza  H. 
Green,  deceased,  on  rule  to  show  cause  why 
a  copy  of  the  covenant  should  not  be  stricken 
from  the  record.  From  a  decree  granting 
such  relief,  plaintiff  appeals.    Reversed. 

On  the  29th  of  December,  1908,  Eliza  H. 
Green,  wife  of  Edward  A.  Green,  entered 
into  a  covenant  with  appellant,  wherein  she 
agreed  that  in  the  event  of  a  sale  of  certain 
lands,  In  which  both  parties  were  interested, 
being  made  for  the  sum  of  $30,000  or  more, 
the  appellant  should  first  be  paid  the  sum 
of  $18,000,  less  any  sum  that  might  be  re- 
ceived by  her  for  releases  of  a  certain  mort- 
gage that  she  held  against  Edward  A.  Green. 
On  the  same  day  of  the  execution  of  the 
foregoing  covenant  an  agreement  was  en- 
tered into  between  appellant  Eliza  H.  Green, 
and  Edward  A.  Green,  her  husband,  J.  Miles 
Green,  and  F.  Potts  Green,  executors  of  Jo- 
seph Green's  estate,  and  J.  Miles  Green,  In- 
dividually, granting  to  Dr.  Edward  H.  Green 
an  option  for  the  period  of  six  months  to  sell 
the  same  lands  mentioned  In  the  covenant 
between  Eliza  H.  Green  and  appellant  which 
agreement  also  contained  a  provision  that 
appellant  should  receive  $13,000,  less  any 
moneys  received  for  releases  of  a  certain 
mortgage,  in  the  event  of  a  sale  of  Bald  lands 
being  made  for  $30,000  or  more.  Eliza  H. 
Green  died  on  or  about  August  15, 1908,  and, 
in  order  that  appellant  might  obtain  a  lien 
on  her  real  estate,  a  copy  of  her  covenant 
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with  appellant,  dated  December  29,  1903, 
was  filed  In  the  court  of  common  pleas  of 
Huntingdon  county  on  January  18,  1910,  In 
accordance  with  the  act  of  June  14,  1901  (P. 
U  662).  The  copy  of  covenant  filed  by  ap- 
pellant made  reference  to  the  agreement 
granting  an  option  to  Dr.  Edward  H.  Green. 

The  appellee,  on  September  19,  1910,  pre- 
sented his  petition,  praying  that  the  copy  of 
covenant  filed  by  appellant  be  set  aside  and 
annulled  and  the  record  thereof  marked  sat- 
isfied; whereupon  a  rule  to  show  cause  was 
granted.  After  hearing  the  court  below  filed 
a  decree  which  set  aside  and  annulled  the 
covenant  filed  by  appellant,  and  directed  the 
record  to  be  marked  satisfied. 

Argued  before  FELL,  0.  J.,  and  MESTRE- 
ZAT,  BLKIN,  STEWART,  and  MOSCHZIS- 
KEE,  JJ. 

B.  A.  Orblson  and  T.  F.  Bailey,  both  of 
Huntingdon,  for  appellant  James  S.  Woods 
and  J.  R.  &  W.  B.  Simpson,  all  of  Hunting- 
don, for  appellee. 

STEWART,  J.  [1]  It  is  not  to  be  ques- 
tioned that,  where  a  plain  statutory  require- 
ment, upon  which  rests  the  right  to  acquire 
or  continue  a  lien,  has  been  disregarded,  it 
Is  in  the  power  of  the  court  to  declare  void 
the  Instrument  which  has  been  filed  with  a 
view  to  create  the  lien,  and  strike  It  from  the 
record.  This  power  has  tune  and  again  been 
asserted,  most  frequently  In  connection  with 
mechanics'  liens.  The  fact  that  in  this  case 
the  original  proceeding  was  not  to  acquire  a 
statutory  lien  after  the  manner  of  a  me- 
chanic's Hen,  but  to  continue  a  common-law 
lien  already  existing  against  the  estate  of  a 
decedent,  denotes  a  distinction,  but  a  dis- 
tinction which  suggests  no  difference,  or 
any  reason  for  difference,  so  far  as  concerns 
the  power  of  the  court  over  its  records.  The 
right  in  either  case  Is  purely  statutory; 
and  if,  because  the  instrument  by  which  a 
mechanic's  lien  is  sought  does  not  conform 
to  statutory  requirements,  the  court  may 
strike  it  down,  it  follows  that  .where  like 
want  of  conformity  appears  in  a  proceeding 
to  continue  a  lien  against  a  decedent's  estate, 
under  the  act  of  June  14,  1901  (P.  L.  562), 
the  same  power  Inheres  In  the  court  The 
power  of  the  court  Is  neither  greater  nor 
less  In  one  case  than  in  the  other,  and  Its 
exercise  must  be  regulated  by  like  rules. 

[2]  An  established  rule,  too  familiar  to  re- 
quire citation  of  authority,  is  that,  in  de- 
termining whether  any  proceeding  of  this 
character  Is  defective  by  reason  of  failure 
to  comply  with  statutory  requirements,  re- 
gard must  be  had  solely  to  what  appears  on 
the  record ;  by  what  there  appears  its  suffi- 
ciency is  to  be  adjudged,  and  by  that  alone. 
-  This  rule  the  court  below  plainly  disregard- 
ed. The  appellant  within  two  years  after 
the  death  of  Mrs.  Eliza  H.  Green,  filed  in  the 
office  of  the  prothonotary  a  copy  of  a  cove- 
nant entered  into  by  Mrs.  Green,  with  di- 


rections to  the  prothonotary  to  Index  the 
same  in  the  Judgment  docket  The  paper 
was  filed  January  18,  1910,  and  was  prop- 
erly indexed.  Thereupon,  September  19th 
foUowlng,  on  petition  of  Dr.  Edward  Green, 
executor  of  Eliza  H.  Green,  in  which  it 
was  averred  that  the  paper  so  filed  "is  not 
the  entire  agreement  or  covenant  but  that 
it  shows  upon  its  face  that  there  Is  another 
agreement  to  which  this  agreement  is  a  sup- 
plement and  that  said  original  agreement 
is  not  filed  of  record,"  and  in  addition  there- 
to, that  the  covenant  set  out  "was  signed  by 
Eliza  H.  Green  during  the  lifetime  of  her 
husband,  and,  as  the  same  relates  to  real 
estate,  would  not  be  binding  on  her  or  her 
estate,"  a  rule  issued  to  show  cause  why 
the  copy  of  the  covenant  should  not  be  an- 
nulled  and  stricken  from  the  record.  The 
answer  averred  that  the  paper  filed  "is  an 
entire  and  separate  covenant,  and  that  one 
of  the  considerations  passing,  as  appears  In 
the  said  paper,  was  different  and  distinct 
from  the  consideration  named  in  the  other 
agreement."  The  evidence  submitted  in- 
cluded nothing  more  than  a  prior  agreement 
between  the  parties,  referred  to  both  in  the 
paper  filed  and  the  petition  to  annul,  and 
was  here  introduced  by  deposition.  The 
learned  court  in  the  opinion  filed  In  the 
case,  nowhere  finds  that  the  covenant  set 
out  In  the  paper  filed  Is  not  self-sustaining, 
but  holds  that  to  discover  the  Intention  of 
the  parties  thereto  it  Is  necessary  to  con- 
sider both  Instruments.  This  was  simply 
using  evidence  dehors  the  record  to  discov- 
er a  supposed  irregularity  or  defect  The 
fact  that  the  record  makes  reference  to  an 
earlier  agreement  does  not  bring  such  agree- 
ment upon  the  record,  except  so  much  of  it 
as  Is  recited ;  nor  does  It  open  up  Inquiry 
with  respect  to  such  other  agreement  "We 
see  no  reason,"  is  the  deliverance  of  the 
court  in  a  per  curiam  in  France  v.  Ruddl- 
man,  126  Pa.  257,  17  Atl.  611,  "for  depart- 
ing from  our  numerous,  well-considered  de- 
cisions to  the  effect  that  a  Judgment  can- 
not be  stricken  off  for  Irregularity,  unless 
It  appear  upon  the  record;  and  the  deposi- 
tions taken  in  the  court  below  upon  a  rule 
to  open  a  Judgment  cannot  be  considered 
here." 

[3]  But  even  though  it  were  warranted 
to  go  outside  the  record  to  solve  doubt  and 
uncertainty  as  to  the  Intention  of  the  par- 
ties as  expressed  In  the  paper,  there  could 
have  been  no  excuse  for  so  doing  In  this 
case.  That  the  covenant  filed  is  self-sustain- 
ing admits  of  no  question.  It  recited  so 
much  of  the  earlier  agreement  as  was  neces- 
sary, in  connection  with  the  covenant  Itself, 
to  Inform  fully  all  interested,  whether  heirs 
or  creditors,  of  the  nature,  extent  and 
character  of  the  demand;  and,  as  a  state- 
ment in  an  action  brought  for  breach,  the 
paper  filed  with  the  prothonotary  would 
have  answered  every  legal  requirement    And 
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so  It  does  here.  The  act  of  June  14,  1901, 
simply  requires  In  such  case,  In  order  to 
prolong  the  lien  of  a  general  debt,  that  there 
be  filed  with  the  prothonotnry  of  the  prop- 
er county  and  indexed  In  the  judgment  in- 
dex, within  two  years  after  the  death  of 
the  decedent,  "a  copy  or  particular  written 
statement  of  any  bond,  covenant,  debt  or  de- 
mand, when  the  same  is  not  payable  within 
the  said  period  of  two  years."  Every  re- 
quirement was  here  fully  met  It  comes  to 
nothing  that  the  object  in  declaring  void  the 
instrument  filed,  and  ordering  it  to  be  strick- 
en from  the  record,  was,  as  stated  In  the 
opinion  filed,  to  remove  a  cloud  from  the 
petitioner's  title.  Relief  of  this  kind  is 
never  given  where  the  instrument  or  pro- 
ceeding complained  against  Is  void  on  Its 
face;  nor  where  the  instrument  can  be  sup- 
ported only  as  supplemented  by  proofs.  It 
was  because  the  instrument  here  filed  was, 
In  the  Judgment  of  the  court,  Incomplete, 
and  could  not  be  made  enforceable  as  a  lien, 
except  as  supported  by  something  outside  the 
record,  that  the  present  order  appealed  from 
was  made. 

[4]  As  we  have  said,  we  cannot  agree  to 
this  view;  but,  even  were  It  correct,  It  would 
not  warrant  the  relief  prayed  for.  "Where 
Invalidity  of  the  disputed  title  appears  up- 
on the  face  of  the  conveyance,  or  In  proof 
which  the  claimant  Is  required  to  produce  In 
order  to  maintain  an  action  to  establish  It, 
no  suit  can  be  maintained  In  equity  to  set 
It  aside,  because,  as  it  is  said,  a  title  obvi- 
ously void  does  not  constitute  a  cloud  upon 
the  title  of  the  true  owner."  Beach's  Mod- 
ern Equity,  i  509. 

[(]  If  the  fact  that  the  covenantor  was  a 
married  woman  contributed  to  the  court's 
conclusion,  It  Is  only  necessary,  to  show 
how  Immaterial  the  fact  was  in  this  connec- 
tion, to  refer  to  the  case  of  Adams  v.  Grey, 
154  Pa.  258,  26  Atl.  423,  where  an  allega- 
tion of  coverture  was  held  Insufficient  to 
warrant  the  striking  down  of  a  record. 

We  decide  nothing  with  respect  to  this 
case,  except  that  the  paper  filed  shows  no  de- 
fect on  Its  face.  It  follows  that  It  was  er- 
ror in  the  court  to  enter  the  decree  appeal- 
ed from.  The  assignment  of  error  is  sus- 
tained and  the  decree  reversed. 


BOYD  et  aL 

July  2, 


SBIGFRIED  v. 

(Supreme  Court  of  Pennsylvania. 
1912.) 

1.  Bound abies    ft    40*)— Treks— Location— 

Question  fob  Juby. 

In  ejectment  to  determine  a  disputed 
boundary  line,  whether  certain  trees,  claimed 
to  be  on  the  boundary,  corresponded  with  the 
official  surrey,  whether  they  were  original  or 
otherwise,  their  boxing,  number,  date,  and  lo- 
cation, were  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent  Dig.  ||  196-204;    Dec.  Dig.  f  40.*] 


2.  Appeal  and  Esbob  ft  204*)— Evidence— 

Necessity  of  Objections. 

Evidence  of  declarations  of  a  third  person, 
when  not  the  owner  of  premises  in  dispute, 
which  was  merely  corroborative  and  admitted 
without  objection,  was  not  ground  for  reversal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ff  1258-1280;  Dec.  Dig.  { 
204.*] 

8.  Judgment    (|    584*)— "Res    Judicata"— 

Requisites. 

In  order  that  a  judgment  may  be  "res  ju- 
dicata," there  must  be  identity  in  the  thing 
sued  for,  in  the  cause  of  action,  in  the  parties, 
and  in  the  quality  in  the  persons  for  or  against 
whom  the  claim  is  made. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  if  1063-1065,  106T,  1079,  1081, 
1083;    Dec.  Dig.  {  584.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  7,  pp.  6126-6130;  voL  8,  pp.  7786, 
7787.] 

4.  Judgment  (§  707*)— Res  Judicata— Iden- 
tity of  Pabties. 

A  judgment  in  an  action  for  trespass  on 
land,  is  not  res  judicata  of  a  subsequent  action 
in  ejectment  to  recover  possession  of  the  same 
land,  brought  by  one  who  was  not  a  party  to 
the  action  in  trespass. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  |  1230;   Dec.  Dig.  f  707.  *1 

5.  Judgment    (|    675*)— Res    Judicata— Ac- 
tion— Pasties. 

One  who  has  been  summoned  as  a  witness 
is  not  by  reason  of  that  fact  alone,  concluded 
by  a  judgment  rendered  in  the  action,  unless 
he  was  in  fact  directly  connected  with  the  liti- 
gation. 

[Ed.  Note. — For  other  cases,  see  Judgment 
Cent  Dig.  H  1190,  1191,  1194;  Dec.  Dig.  f 
675.*] 

6.  Judgment   (|   743*)— Res   Judicata— Na- 
ture of  Action. 

While  a  judgment  in  trespass  is  conclu- 
sive in  a  second  action  of  trespass,  wherein  a 
freehold  of  the  same  class  is  attempted  to  be 
put  in  controversy,  such  judgment  is  not  con- 
clusive of  the  title  in  a  subsequent  ejectment 
suit  for  the  same  land. 

[Ed.  Note. — For  other  cases,  see  Judgment 
Cent  Dig.  ||  1253,  1275-1277;  Dec.  Di*.  f 
743.*] 

Appeal  from  Court  of  Common  Pleas,  Lu- 
zerne County. 

Ejectment  by  Susan  Seigfried  against  J. 
A.  Boyd  and  others.  From  a  judgment  for 
plaintiff,  defendants  appeal.     Affirmed. 

Argued  before  FELL,  C.  J.,  and  BROWN, 
MESTREZAT,  STEWART,  and  MOSCHZIS- 
KER,  JJ. 

D.  O.  Coughlln,  of  Wilkes-Barre,  and  J.  Q. 
Creveling,  of  Plymouth,  for  appellants.  Ar- 
thur H.  James  and  James  L.  Lenaban,  both 
of  Wilkes-Barre,  for  appellee. 


BROWN,  J.  [1]  The  single  question  of 
fact  in  this  ejectment  is  the  location  of  the 
northerly  line  of  what  was  known  on  the 
trial  as  the  Mary  Custard  tract  The  plain- 
tiff claims  title  to  a  portion  of  it;  for  the 
whole  of  which  a  warrant  was  issued  to 
Mary  Custard  on  August  17,  1792,  and  a 
survey  of  the  same  was  made  for  her  on 
June  27,  1793.    The  dispute  between  the  ap- 
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pellee  and  appellants  la  solely  as  to  the  loca- 
tion of  the  northerly  line  of  this  tract;  the 
contention  of  the  appellants  being  that  it  is 
about  SO  rods  south  of  where  the  appellee 
claims  It  was  originally  ran.  If  the  appel- 
lants are  right,  the  land  In  controversy  Is 
embraced  in  what  Is  known  as  the  McNeal 
tract,  adjoining  the  Mary  Costard  tract  on 
the  north.  A  warrant  was  issued  to  James 
McNeal,  under  whom  the  appellants  claim, 
for  what  is  known  as  the  McNeal  tract  on 
August  6,  1793,  and  the  same  was  surveyed 
for  him  on  August  12,  1794,  a  little  more 
than  a  year  after  the  survey  of  the  Mary 
Costard  tract 

The  location  of  the  northerly  line  of  the 
Mary  Custard  tract  was  admittedly  a  pure 
question  of  fact  for  the  Jury ;  but  the  main 
contention  of  the  appellants  is  that,  in  view 
of  all  the  testimony  in  the  case,  the  court 
should  have  directed  a  verdict  In  their  fa- 
vor. In  a  case  like  this  it  is  neither  neces- 
sary nor  proper  that  we  recite  the  volumi- 
nous testimony  on  the  disputed  question  of 
fact  Our  duty  is  to  review  such  testimony ; 
and  if,  after  having  done  so,  our  Judgment 
is  that  it  called  for  a  submission '  of  the 
question  to  the  Jury,  it  is  sufficient  that  we 
merely  say  so,  without  more.  While  the  Ju- 
ry might  very  fairly  have  found  for  the  de- 
fendants, the  court  could  not  under  all  the 
evidence,  have  directed  them  to  do  so.  If 
they  believed  the  northerly  line  of  the  Mary 
Custard  tract  was  what  the  court  referred 
to  in  its  charge  as  the  "Crockett  line,"  run 
by  Crockett  the  surveyor  called  by  the  plain- 
tiff, she  was  entitled  to  a  verdict;  while, 
on  the  other  hand,  if  what  was  known  as 
the  "Cook  line"  was  the  true  southerly  line 
of  the  McNeal  tract  the  verdict  ought  to 
have  been  for  the  defendants.  Nothing  more 
need  be  said  in  answer  to  appellants'  com- 
plaint of  the  refusal  of  the  trial  Judge  to  af- 
firm their  eighth  point  and  to  direct  a  ver- 
dict In  their  favor,  than  the  following  from 
the  opinion  of  the  court  refusing  them  Judg- 
ment non  obstante  veredicto  and  discharg- 
ing the  rule  for  a  new  trial:  "The  question 
of  trees,  whether  original  or  otherwise,  their 
boxing,  their  date,  their  location,  the  num- 
ber of  such  trees,  whether  they  correspond 
with  the  official  survey,  were  all  questions 
of  fact  for  the  Jury.  While  they  could  have 
found,  under  the  testimony,  a  verdict  in  fa- 
vor of  the  defendants  which  could  be  sus- 
tained by  the  court,  we  cannot  say  that  the 
verdict  in  this  case  was  perverse,  and  should 
be  set  aside."  The  affirmance  of  defendants' 
eighth  point  would  have  been  practically  a 
direction  to  the  Jury  to  ignore  the  "Crockett 
line"  and  to  find  that  the  "Cook  line"  was 
the  true  one. 

[2]  No  reversible  error  appears  In  the 
seventh  assignment  While  Crockett  may 
have  testified  to  declarations  of  Aaron  Boyd, 
when  the  latter  was  not  the  owner  of  the 
premises,  he  did  so  without  objection,  and 


Smith's  testimony  was  merely  corroborative. 
We  cannot  see  that  It  substantially  harmed 
the  defendants. 

In  1901  Aaron  Boyd,  the  father  of  defend- 
ants, under  whom  they  claim  title,  brought 
an  action  of  trespass  In  the  court  below 
against  H.  E.  Mayby  and  Aaron  Seigfried. 
Boyd  having  died  after  the  Institution  of 
the  suit  Susan  Boyd,  his  administratrix, 
was  substituted  as  plaintiff,  and,  on  the  trial 
of  the  cause,  Susan  Seigfried,  this  appellee, 
was  called  as  a  witness  by  the  defendants 
to  prove  that  the  land  upon  which  the  al- 
leged trespass  had  been  committed  was  part 
of  the  Mary  Custard  tract  and  belonged  to 
her.  The  matter  In  dispute  in  that  action 
seems  to  have  been  the  same  as  the  one  in 
controversy  here;  but  Susan  Seigfried  was 
not  allowed  to  testify,  for  the  reason  that 
Aaron  Boyd's  death  made  her  an  incompe- 
tent witness  against  his  estate,  in  whose  fa- 
vor a  verdict  was  returned.  On  the  trial  of 
the  present  case  the  record  in  that  case  was 
offered  In  evidence,  for  the  purpose  of  show- 
ing that  as  to  the  appellee,  the  northerly 
line  of  the  Mary  Custard  tract  Is  res  adjudi- 
cata,  because  she  had  attempted  to  testify, 
in  the  action  of  trespass,  that  the  true  line 
between  the  tracts  was  the  one  which  she 
now  claims,  and  the  Jury  found  that  it  was 
not  The  record  in  the  action  of  trespass 
was  admitted  under  plaintiff's  objection,  the 
learned  trial  judge  reserving  the  question  to 
the  effect  of  it;  and,  by  the  seventh  assign- 
ment error  is  alleged  to  have  been  commit- 
ted by  the  court  in  refusing  judgment  for 
the  defendants  non  obstante  veredicto,  "be- 
cause the  question  at  issue,  namely,  the  line 
of  the  Mary  Custard  survey  and  the  title 
to  George  B.  Stackhouse,  through  whom  the 
plaintiff  now  claims  title,  was  fully  adjudi- 
cated by  trial,  verdict  and  judgment  In  the 
case  of  Aaron  Boyd  v.  H.  E.  Mayby  and 
Aaron  Seigfried,  No.  66,  February  term,  1901, 
on  which  trial,  according  to  the  record, 
Susan  Seigfried  was  sworn  and  offered  her 
title  in  Justification  of  the  trespass,  deduc- 
ing that  title  through  George  B.  Stackhouse, 
through  whom  she  now  deduces  her  title." 

[S-l]  In  order  to  make  a  matter  res  ad- 
judicate, there  must  be  a  concurrence  of  the 
four  following  conditions:  (1)  Identity  in 
the  thing  sued  for ;  (2)  identity  of  the  cause 
of  action;  (3)  identity  of  persons  and  of 
parties  to  the  action;  (4)  identity  of  the 
quality  in  the  persons  for  or  against  whom 
the  claim  is  made.  Vide  cases  cited  in  2 
Bouvler  (Rawle's  Edition)  898.  There  is  no 
identity  of  any  one  of  these  four  conditions 
In  the  two  actions.  The  one  between  Boyd 
and  Mayby  and  Seigfried  was  trespass  for 
the  recovery  of  damages,  while  the  case  at 
bar  is  ejectment  to  recover  possession  of 
land,  brought  by  a  plaintiff  who  was  no  par- 
ty to  the  former  action.  She  was  not  even 
allowed  to  testify;  but  even  if  she  had  tes- 
tified, her  testimony  would  not  estop  her 
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from  setting  up  her  title  In  this  action.  "I 
know  of  no  case  where  one  who  has  been 
summoned  as  a  witness  Is,  by  reason  of  that 
fact  alone,  concluded  by  the  Judgment  or 
decree  rendered  In  the  case.  There  must 
be  other  circumstances  shown  connecting 
him  directly  with  the  litigation,  as  In  fact  a 
party  to  it,  before  he  can  be  held  bound  by 
the  result"  Williams,  J.,  in  Miller's  Estate, 
159  Pa.  562,  28  Atl.  441. 

[6]  But,  even  if  the  appellee  had  been  an 
actual  party  to  the  action  of  trespass  brought 
by  Boyd,  the  judgment  recovered  by  his  ad- 
ministratrix would  not  be  conclusive  against 
her  in  this  proceeding.  While  a  Judgment 
in  trespass  is  conclusive  in  a  second  action 
of  trespass,  wherein  a  freehold  of  the  same 
class  Is  attempted  to  be  pat  in  controversy, 
such  judgment  is  not  conclusive  of  the  title 
in  a  subsequent  ejectment  for  the  same  land. 
McKnight  v.  Bell,  135  Pa.  S58,  19  Atl.  1036. 

No  error  la  discoverable  In  those  portions 
of  the  charge  which  are  the  subjects  of  the 
fifth  and  sixth  assignments;  for  nothing  Is 
to  be  found  in  them  which  improperly  com- 
mented upon  the  testimony  of  any  witness, 
or  upon  any  admitted  or  disputed  fact  in  the 
case. 

The  assignments  are  all  overruled,  and  the 
judgment  is  affirmed. 


WEISBNBERG  v.  LACKAWANNA  &  W. 
V.  R.  CO. 

(Supreme  Court  of  Pennsylvania.    July  2, 
1912.) 

Cabbiebs  (I  333*)— Opebation— Injubies  to 
Pebsons  on  Tbaok— Contbibutoby  Negli- 
gence. 

A  passenger,  who,  after  alighting  from  a 
car  to  the  east  platform  of  a  double-track  rail- 
road, attempts  to  cross  to  the  west  platform 
on  a  plank  crossing  provided  for  the  public  use, 
and  is  struck  by  a  train  on  the  west  track, 
where  he  had  an  unobstructed  view  for  1,200 
feet,  Is  conclusively  presumed  negligent. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  H  1385-1397;   Dec.  Dig.  {  333.»] 

Appeal  from  Court  of  Common  Pleas,  Lu- 
zerne County. 

Trespass  for  personal  Injuries  by  ,  Tony 
Weisenberg  against  the  Lackawanna  &  Wy- 
oming Valley  Railroad  Company.  From  an 
order  refusing  to  take  off  nonsuit,  plaintiff 
appeals.    Affirmed. 

Argued  before  FELL,  C  J.,  and  BROWN, 
MESTREZAT,  STEWART,  and  MOSCH- 
ZISKER,  JJ. 

Frank  A  McGuigan,  B.  R.  Jones,  and 
Evan  O.  Jones,  all  of  Wilkes-Barre,  for  ap- 
pellant John  T.  Lenahan  and  Richard  B. 
Sheridan,  both  of  Wilkes-Barre,  for  appellee. 

FELL,  C.  J.  At  Mldvale  station,  on  the  line 
of  the  defendant's  double-track  electric  rail- 
road, there  is  a  platform  on  either  side  of 
the  tracks,  raised  a  few  inches  above  them. 


A  plank  walk  7  feet  wide  and  22  feet  long, 
level  with  the  tracks,  extends  from  one  plat- 
form to  the  other.  Between  the  tracks  there 
is  a  picket  fence  250  feet  In  length,  with  an 
opening  at  the  plank  walk.  The  town  of 
Mldvale  is  west  of  the  railroad,  and  persons 
going  from  it  to  the  east  platform,  or  to  it 
from  that  platform,  are  required  to  use  the 
plank  walk  in  crossing  the  tracks.  The 
plaintiffs  husband  got  off  the  rear  end  of 
a  car  on  the  east  platform,  between  2  and 
3  o'clock  p.  m.,  walked  back  6  or  7  feet 
stepped  down  to  the  plank  walk,  went  back 
of  the  car  that  had  not  moved  from  the 
station,  through  the  opening  in  the  fence, 
and  stepped  directly  in  front  of  a  train  on 
the  west  track.  At  the  opening  there  was 
a  clear  view  of  the  track  for  1,200  feet  He 
did  not  look  or  exercise  any  care  whatever. 
The  question  on  which  the  case  turns  is 
whether,  under  the  circumstances,  he  was 
relieved  from  the  duty  of  care. 

The  duty  of  a  person  about  to  cross  a 
railroad  track  to  stop,  look,  and  listen  for 
an  approaching  train  is  not  always  appli- 
cable to  a  passenger  at  a  station  going  to  or 
from  his  train.  If  the  way  provided  to  pass 
between  the  station  and  the  train  is  across 
a  track,  or  the  place  to  alight  1b  between 
tracks,  he  may  rely  on  the  place  being  kept 
safe  while  he  Is  in  the  act  of  passing  or 
alighting.  Flanagan  v.  Railroad  Co.,  181 
Pa.  237,  37  Atl.  341 ;  Betts  v.  Railroad  Co., 
191  Pa.  575,  43  Atl.  362,  45  L.  R.  A.  261; 
Harper  v.  Railroad  Co.,  219  Pa.  368,  68  Atl. 
831;  Besecker  v.  Railroad  Co.,  220  Pa.  507, 
69  Atl.  1039,  123  Am.  St  Rep.  714,  14  Ann. 
Cas.  21 ;  Kelfner  v.  Railway  Co.,  223  Pa.  50, 
72  Atl.  253;  Struble  v.  Penna.  Co.,  226  Pa. 
118,  75  Atl.  17.  The  reason  of  the  rule  is 
that  a  carrier  is  required  to  provide  a  safe 
place  to  receive  and  discharge  passengers; 
and  hence  passengers  may  assume  that  the 
place  provided  will  be  kept  safe  from  trains 
on  Intervening  tracks.  Besecker  v.  Railroad 
Co.,  supra.  The  rule  does  not  apply  to  the 
approaches  to  a  station  from  a  street  unless 
the  approaches  are  of  such  a  character  that 
they  may  be  considered  a  part  of  the  sta- 
tion. In  this  case  the  plank  walk  was  not 
intended  for  any  one  to  stand  on  in  getting 
on  or  off  a  train.  It  was  a  way  provided  for 
the  convenience  of  passengers  going  to  or 
from  the  east  platform. 

It  may  be  that  the  situation  was  danger- 
ous, and  that  some  other  means  should  have 
been  provided  by  the  defendant  but  with  its 
negligence  we  are  not  concerned;  it  may  be 
conceded.  The  single  question  is  whether 
the  deceased  was  relieved  from  all  duty  of 
care;  for  he  exercised  none.  In  Yersack  v. 
Railroad  Co.,  221  Pa.  493,  70  Atl.  837,  18  L. 
R.  A  (N.  S.)  519,  128  Am.  St  Rep.  746,  a 
judgment  for  the  plaintiff,  who  was  injured 
at  the  same  station  and  under  circumstanc- 
es differing  but  slightly  from  those  in  this 


•For  other  cases  see  asm*  topic  and  section  NUMBER  la  Dae.  Dig.  A  Am.  Die.  Key-No.  Series  *  Rep'r  Indexes 


Digitized  by 


Google 


Pi.) 


IK  RE  PATTERSON'S  ESTATE 


76 


case,  was  reversed  because  of  his  negligence 
In  not  observing  an  approaching  train,  or  In 
taking  the  chance  of  crossing  In  front  of  It 
It  was  said  In  the  opinion :  "That  the  pas- 
sageway over  the  tracks  was  provided  by 
the  defendant  company  for  the  use  of  per- 
sons going  to  or  from  the  east  platform  was 
a  fact  to  be  considered  in  determining  the 
plaintiffs  negligence;  bnt  It  did  not  relieve 
him  from  the  exercise  of  reasonable  care. 
It  was  not  a  place  where  passengers  alight- 
ed, nor  a  way  leading  from  the  place  where 
they  alighted  to  the  station  to  which  they 
were  going,  which  they  might  assume  would 
be  kept  clear  of  trains  and  be  safe  at  the 
time.  It  led  from  the  platform  on  the  east 
to  the  street ;  and,  while  its  use  was  a  con- 
venience and,  it  may  be,  a  necessity,  It  was 
not  a  place  where  passengers  stood  in  getting 
on  or  off  cars.  The  care  required  In  its  use 
was  not  the  ordinary  care  required  of  a 
passenger  who  must  cross  a  track  between 
his  train  and  the  station,  but  the  greater 
care  of  a  person  at  a  crossing  over  which 
be  knows  trains  constantly  pass."  These 
cases  cannot  be  distinguished  from  each  oth- 
er. In  the  recent  case  of  Goller  v.  Railroad 
Co.,  229  Pa.  412,  78  Atl.  929,  it  was  held  the 
rule  of  Carroll  v.  Railroad  Co.,  12  Wkly. 
Xotes  Caa  348,  and  the  numerous  cases  that 
have  followed  it,  that  a  person  who  steps 
In  front  of  a  moving  train  that  he  saw  or 
would  have  seen,  If  he  bad  taken  the  care 
which  the  law  and  common  prudence  require, 
will  be  conclusively  presumed  to  have  been 
negligent,  applies  to  a  passenger  who  at- 
tempts to  cross  a  double-track  railroad,  at 
a  station,  on  a  plank  crossing,  and  had  an 
unobstructed  view  of  the  train  by  which  he 
was  struck. 
The  judgment  Is  affirmed. 


In  re   PATTERSON'S  ESTATE. 
(Supreme  Court  of  Pennsylvania.     July  2, 
1912.) 
1  Appeal  and  Ebbob  («  1006,  1011*)— Re- 
view— Questions  or  fact— Oohixiotiho 
Evidence. 
Where  the  testimony  is  conflicting,  or  the 
credibility  of  witnesses  involved,  a  finding  that 
a  marriage,    claimed   to   exist,   did   not   exist 
will  not  be  set  aside,  unless  manifest  error  is 
ibown. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,   Cent    Dig.    ||    3955-3960,    3962-3909, 
3983-3989;    Dec.  Dig.  ||  1008,  1011.*] 
2.  Mabbiaoe    (i  50*)—  Evidence  —  Weight 

AND  8UFTICIENCT. 

Evidence  *eM  to  sustain  a  finding  that  a 
woman  had  not  sustained  her  claim  to  be  the 
common-law  wife  of  decedent,  notwithstanding 
evidence  of  cohabitation. 

[Ed.  Note.— For  other  cases,  see  Marriage, 
Cent  Dig.  H  79-89;   Dec.  Dig.  |  60.*] 

a.  Mabbiaoe  (I  40*)  —Evidence—  Pbesuxp- 
noNs— Cohabitation  and  Refutation. 
In  order  to  give  rise  to  a  presumption  of 
marriage,  cohabitation  must  be  such  as  is  con- 


sistent with  and  would  naturally  result  from 
the  marriage  relation,  and  reputation  of  mar- 
riage must  be  general. 

[Ed.  Note.— For  other  cases,  see  Marriage, 
Cent  Dig.  SI  68-69,  79;   Dec.  Dig.  {  40.*] 

4.  Mabbiaoe  (|  40*)— Evidence  —  Presump- 
tions—Cohabitation and  Reputation. 
Where  the  relation  between  parties  was 
illicit  in  its  inception,  a  marriage  will  not  be 
presumed,  because  of  cohabitation  and  reputa- 
tion, without  proof  of  a  change  of  the  rela- 
tion. 

[Ed.  Note. — For  other  cases,  see  Marriage, 
Cent  Dig.  {f  68-69,  79;    Dec.  Dig.  f  40.*] 

Appeal  from  Orphans'  Court,  Philadelphia 
County. 

In  the  matter  of  the  estate  of  William  E 
Patterson.  From  a  decree  dismissing  excep- 
tions to  adjudication,  Jennie  E.  Patterson 
appeals.    Affirmed. 

Argued  before  FELL,  O.  J.,  and  BROWN, 
MKSTKKZAT,  POTTER,  ELKIN,  STEW- 
ART, and  MOSCHZISEER,  JJ. 

Charles  L.  Smyth  and  Russell  Duane,  both 
of  Philadelphia,  for  appellant  Ruby  R 
Tale,  of  Philadelphia,  for  appellee. 

FELL,  C.  J.  [1]  The  learned  auditing 
judge  found  that  the  appellant  had  not  sus- 
tained her  claim,  as  the  widow  of  the  de- 
cedent, to  share  in  the  distribution  of  his 
estate ;  and  this  finding  was  sustained  by  the 
court  in  banc  Such  a  finding  of  fact  from 
conflicting  testimony,  or  when  the  credibili- 
ty of  witnesses  is  involved,  will  not  be  set 
aside  by  an  appellate  court,  unless  mani- 
fest error  is  shown.  Moore's  Estate,  211  Pa. 
338,  60  Atl.  987;  Furbush's  Estate,  220  Pa. 
166,  69  Atl.  592.  Our  examination  of  the 
testimony  has  not  convinced  us  of  error,  or 
even  raised  a  doubt  as  to  the  correctness  of 
the  conclusion  reached. 

[2]  There  was  no  proof  of  the  marriage 
of  the  decedent  and  the  appellant  Her  case 
rested  entirely  on  the  presumption  of  mar- 
riage arising  from  cohabitation  and  reputa- 
tion. The  voluminous  testimony  may  be 
summarized  by  the  statement  that  the  dece- 
dent was  a  man  of  dissipated  habits,  who 
frequently  went  on  drinking  sprees  that 
lasted  for  weeks,  and  at  times  for  months. 
During  these  periods  he  lived  in  various 
parts  of  the  city  and  avoided  meeting  the 
members  of  his  family.  He  was  supported 
by  a  weekly  allowance  from  his  father's 
estate;  and  all  his  life  he  had  a  home  at 
the  house  of  his  mother,  where  a  room  was 
set  apart  for  him.  To  this  home  he  went 
shortly  before  his  death,  and  from  It  he  was 
buried. 

Before  the  appellant  met  the  decedent,  she 
had  lived  in  a  number  of  towns  in  different 
parts  of  the  state,  and  had  been  divorced  at 
the  stilt  of  her  husband.  She  came  to  Phila- 
delphia in  1901,  and  during  the  following 
three  years  lived  under  different  names  at 
different  houses,  the  character  of  which  she 
declined  to  disclose,  on  the  ground  that  her 
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answers  would  Incriminate  and  disgrace  her. 
She  had  been  once  convicted  and  sentenced 
In  Philadelphia  for  keeping  a  bawdyhouse. 
She  first  met  the  decedent  on  his  visit  to  a 
house  of  ill  fame  that  she  conducted;  and 
they  subsequently  lived  together  at  times  In 
houses  where  she  conducted  the  business  of 
letting  apartments.  While  living  together, 
she  was  known  to  persons  who  furnished 
supplies  to  the  house  and  to  the  servants  as 
Mrs.  Patterson;  and  to  them  and  to  some 
others  the  decedent  spoke  of  her  and  Intro- 
duced her  as  his  wife.  When  they  stopped 
at  hotels  In  other  cities,  they  were  registered 
as  man  and  wife.  Some  two  years  before 
his  death  be  made  a  will,  in  which  he  men- 
tioned her  as  "my  Intended  wife."  But  dur- 
ing the  whole  of  this  time  he  was  known  to 
his  kindred  and  friends  as  -a  single  man,  and 
she  as  his  mistress.  In  their  relations  to 
each  other  while  occupying  rooms  In  houses 
rented  or  owned  by  her,  there  was  nothing 
to  indicate  that  they  regarded  their  cohabita- 
tion as  matrimonial.  During  this  time  she 
purchased  and  sold  real  estate  In  her  maiden 
name,  describing  herself  as  a  single  woman, 
kept  her  bank  account  In  the  name  of  the 
man  from  whom  she  was  divorced,  and  loan- 
ed money  to  the  decedent,  and  receipted  for 
collateral  securities  received  from  him  to 
secure  the  loan,  in  her  maiden  name. 

[S,4]  Cohabitation  and  reputation  are  cir- 
cumstances which,  when  conjoined,  may  give 
rise  to  a  presumption  of  marriage;  but  the 
cohabitation  must  be  such  as  is  consistent 
with  and  would  naturally  result  from  the 
marriage  relation,  and  the  reputation  must 
be  general.  An  irregular  or  Inconstant  co- 
habitation and  a  partial  or  divided  reputa- 
tion will  not  sustain  a  presumption  of  mar- 
riage. Moreover,  when,  as  in  this  case,  the 
relation  between  the  parties  was  Illicit  In 
its  inception,  a  marriage  will  not  be  pre- 
sumed, because  of  cohabitation  and  reputa- 
tion, without  proof  of  a  change  of  the  rela- 
tion. Yardley's  Estate,  75  Pa.  207;  Hunt's 
Appeal,  86  Pa.  294;  Grimm's  Estate,  131  Pa. 
199,  18  AO.  1061,  6  L.  R.  A.  717,  17  Am.  St 
Rep.  796. 

The  decree  Is  affirmed  at  the  cost  of  the 
appellant 


In  re  SMITH'S  ESTATE. 
Appeal  of  ALWARD. 

(Supreme  Court  of  Pennsylvania.    July  2, 
.     1912.) 
1.  Girra  (|  49*)— Evidence. 

Where  an  administrator,  a  grandson  of  the 
decedent,  claims  a  balance  of  money  which 
came  into  his  possession  as  attorney  in  fact 
of  his  decedent  before  her  death  as  a  gift  from 
her,  the  claim  will  be  disallowed,  and  the  ad- 
ministrator surcharged  with  the  amount,  where 
one-half  the  sum  received  by  him  was  paid 
over  to  decedent  by  check,  and  the  only  evi- 
dence to  establish  the  gift  of  the  balance  was 
a  writing  of  the  decedent  not  under  seal,  with- 


out consideration,  by  which  she  did  "agree  to 
give"  the  accountant  one-half  of  the  sum  re- 
ceived by  him  for  her,  and  the  acceptance  by 
the  decedent  of  the  check  for  one-half. 

[Ed.  Note.— For  other  cases,  see  Gifts,  Cent 
Dig.  H  95-100;    Dec  Dig.  |  49.*] 

2.  Gifts   (|  47*)— Inteb  Vivos— Evidehcb- 

BtTBDEN    OP   PBOOF. 

One  who,  after  death  of  an  alleged  donor, 
claims  money  as  a  sift  has  the  bnrden  of  show- 
ins;  an  executed  gift  by  clear  and  convincing 
evidence,  consisting  either  of  the  declarations 
or  admissions  of  the  alleged  donor  or  his  acts 
accompanied  by  other  indicia  of  a  gift,  espe- 
cially where  the  claimant  stood  in  a  fiduciary 
relation  to  the  donor. 

[Ed.  Note.— For  other  cases,  see  Gifts,  Cent 
Dig.  ||  81-86;    Dec.  Dig.  {  47.*] 

Appeal  from  Orphans'  Court  Erie  County. 

In  the  matter  of  the  estate  of  Maria  Smith. 
From  a  decree  dismissing  an  exception  to  an 
adjudication  of  the  final  account  of  Forest  J. 
Alward,  administrator,  he  appeals.    Affirmed. 

The  auditor  filed  a  report  of  distribution 
showing  a  surcharge  against  the  accountant 
of  12,345.75,  which  report  was  confirmed. 

Argued  before  BROWN,  POTTER,  ELKIN, 
STEWART,  and  MOSCHZISKER,  JJ. 

B.  L.  Whittelsey,  of  Erie,  and  James  R. 
Andrews,  of  Meadville,  for  appellant  H.  C. 
Yard  and  T.  A.  Lamb,  both  of  Erie,  for  ap- 
pellees. 

STEWART,  J.  In  the  adjudication  of  his 
final  account  as  administrator  of  the  estate 
of  Maria  Smith,  deceased,  appellant  was  sur- 
charged with  the  sum  of  $2,345.75  for  money 
which,  as  the  court  found,  belonged  to  the 
estate  of  his  decedent  and  which  was  unac- 
counted for.  The  appeal  is  from  this  decree 
of  surcharge,  and  its  correctness  is  the  only 
matter  for  our  consideration.  The  appellant 
was  a  grandson  of  Maria  Smith,  and  for 
nearly  a  year  before  the  latter's  death  he  had 
held  a  written  power  of  attorney  as  her  at- 
torney in  fact.  It  does  not  appear  what  du- 
ties he  discharged,  or  what  service  he  ren- 
dered as  such  attorney,  but  since  Maria 
Smith  was  absolutely  without  property,  ex- 
cept as  she  was  entitled  to  share  in  the  es- 
tate of  a  deceased  son,  then  in  process  of 
settlement,  It  may  be  assumed  that  whatever 
he  did  was  in  connection  with  the  settlement 
of  that  estate.  The  money  with  which  he  Is 
here  surcharged  was  derived  by  Maria  Smith 
from  that  estate.  Upon  her  death  In  Febru- 
ary, 1908,  letters  of  administration  upon 
her  estate  were  granted  to  the  appellant 
The  account  which  was  before  the  court  for 
adjudication  was  his  second  and  final  ac- 
count The  contention  which  resulted  In  the 
surcharge  arose  on  the  following  facts:  On 
January  13,  1908,  a  month  preceding  the 
death  of  Mrs.  Smith,  the  attorney  who  rep- 
resented her  In  the  settlement  of  her  son's 
estate,  James  R.  Andrews,  Esq.,  received  as 
her  share  in  the  estate  a  check  from  the  Erie 
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Trust  Company  for  14.571.50,  payable  to  his 
order  as  "attorney  for  Maria  Smith."  Mr. 
Andrews  indorsed  the  check  as  follows:  "Pay 
to  the  order  of  Maria  Smith,  James  R.  An- 
drews, attorney  for  Maria  Smith,"  and  de- 
livered it  to  Mrs.  Smith.  The  same  day 
Mrs.  Smith  Indorsed  the  check,  "Pay  to  the 
order  of  F.  J.  Alward,  attorney  In  fact,  Maria 
Smith,"  and  delivered  It  to  appellant,  who  In- 
dorsed the  check  "F.  J.  Alward,  attorney  in 
fact,"  and  deposited  the  fall  amount  to  his 
own  credit  in  the  Trust  Company.  Appellant 
then  drew  his  Individual  check  in  favor  of 
Mrs.  Smith  for  $2,225.75,  part  of  the  $4,571.- 
50  which  he  had  received  as  her  attorney  In 
fact  All  this  occurred  on  the  same  date, 
January  13, 1906.  Appellant's  check  In  favor 
of  Mrs.  Smith  was  deposited  to  her  credit  in 
the  Trust  Company  seven  days  thereafter, 
three  weeks  prior  to  the  death  of  Mrs.  Smith. 
That  the  difference  between  the  amount  re- 
ceived by  the  appellant  in  this  transaction  as 
attorney  in  fact  and  the  amount  paid  there- 
oat  to  Mrs.  Smith  does  not  enter  into  the  ac- 
count as  filed  by  him  is  not  disputed.  So 
far  as  his  account  shows,  he  did  not  con- 
sider this  difference  as  any  part  of  the  de- 
cedent's estate,  but  regarded  it  as  his  own 
property.  And  this  was  the  claim  asserted' 
by  him  when  the  surcharge  against  him  was 
demanded. 

[1]  In  support  of  this  claim,  he  produced  a 
paper  signed  by  Mrs.  Smith,  of  which  the 
following  Is  a  copy:  "Edlnboro,  Pa.  4/8/07. 
I,  Maria  Smith,  party  of  the  first  part,  do  by 
these  presents  hereby  agree  to  give,  transfer 
and  set  over  to  Forest  Jerome  Alward,  party 
of  the  second  part,  fifty  per  cent  or  one-half  of 
whatever  I  receive  from  the  estate  of  my  de- 
ceased son  E.  C.  Gibson."  Relying  upon  the 
sufficiency  of  this  paper  to  invest  him  with 
the  ownership  of  one-half  the  fund  he  receiv- 
ed as  attorney  In  fact  appellant  made  no  re- 
turn of  it  The  insufficiency  of  the  paper  for 
such  purpose- is  too  manifest  to  call  for  dis- 
cussion. The  paper  does  not  by  its  terms  pur- 
port to  be  a  present  gift  or  investiture.  The 
language  is:  "I  *  *  •  do  hereby  agree 
to  give,  transfer  and  set  over,"  etc.  Inter- 
preted by  its  own  terms,  it  Is  but  an  ex- 
pression of  a  purpose  to  make  a  gift  In  the 
future.  It  expresses  no  consideration,  is  un- 
sealed, and  was  therefore  revocable  at  the 
pleasure  of  the  party  signing  it  The  actual 
giving  and  transferring  necessary  to  make  it 
a  gift  remained  in  fieri;  and,  without  actual 
delivery  of  the  subject  of  the  proposed  gift 
It  was  nudum  pactum.  The  one  question  in 
the  case  is,  Was  the  paper  followed  by  an 
actual  delivery?  If  It  was,  then  appellant 
Mood  on  solid  ground  in  declining  to  account 
for  anything  derived  by  Mrs.  Smith  from  the 
estate  of  her  deceased  son.  The  one-half  of 
the  distributive  share  awarded  her  from  her 
•on's  estate,  and  which  came  Into  his  hands 
u  her  attorney  in  fact  had  been  paid  over 
to  her  In  her  lifetime.    So  much  of  the  fund 


therefore  in  its  specific  character  was  not 
to  be  accounted  for. 

[2]  The  residue  was  to  be  accounted  for, 
except  as  the  accountant  could  show  an  ex- 
ecuted gift  of  it  to  himself;  and  the  bur- 
den of  so  showing  was  upon  him.  First  as 
to  the  measure  of  proof  required  in  such 
cases.  We  have  said  in  Fross's  App.,  105 
Pa.  258,  that  the  evidence  of  a  gift  inter 
vivos  must  after  the  death  of  the  alleged 
donor,  be  clear  and  satisfactory;  and  in 
Wise's  Estate,  182  Pa.  168,  37  Atl.  936,  that 
it  is  required  to  be  clear  and  convincing. 
Numerous  other  cases  might  be  cited  to  show 
that  a  mere  preponderance  of  evidence  will 
not  suffice  to  sustain  a  gift  where  the  ques- 
tion arises  after  the  death  of  the  alleged 
donor.  The  execution  of  the  purpose  to  give 
— that  is,  by  delivery — may  be  shown  either 
by  declarations  or  admissions  of  the  alleged 
donor,  or  it  may  be  gathered  from  his  acts 
when  accompanied  by  other  indicia  of  a  gift; 
but  whether  in  one  way  or  the  other,  or 
both,  the  evidence  must  disclose  a  clear  and 
unmistakable  intention  on  the  part  of  the 
donor  at  the  time  to  withdraw  or  surrender 
his  dominion  over  the  subject  of  the  gift. 
Except  as  such  intention  is  shown  to  accom- 
pany the  act  relied  on,  the  delivery  is  in- 
complete. In  the  present  case,  no  verbal  ex- 
pressions of  the  testatrix  in  connection  with 
the  alleged  delivery  were  shown,  and  appel- 
lant's whole  case  rested  upon  a  single  undis- 
puted circumstance — the  acceptance  by  Mrs. 
Smith  of  appellant's  check  for  the  one-half 
the  sum  received  by  him  as  her  attorney  in 
fact — a  circumstance  which  would  be  entire- 
ly without  significance  as  evidence  except  for 
its  correspondence  with  her  earlier  promise 
In  writing  to  give  the  appellant  the  one-half 
of  the  total  sum  she  might  receive  from  her 
son's  estate.  Thus  associated,  the  most  that 
can  be  urged  for  the  combined  effect  would 
be  that  if  Mrs.  Smith  intended  by  the  ac- 
ceptance of  the  check  to  indicate  Her  relin- 
quishment of  all  claims  to  what  remained  of 
the  fund  in  the  hands  of  her  attorney  in 
fact  the  method  adopted  was  adequate  to 
the  end.  Such  may  have  been  her  intention ; 
but  with  no  degree  of  certainty  could  we  de- 
rive the  fact  of  intention  from  this  mere 
circumstance  standing  alone,  not  reinforced 
by  any  verbal  expressions  from  her,  or  oth- 
er corroborating  facts.  The  question  at  once 
arises  In  the  mind,  if  this  was  Intended  as 
an  act  of  delivery,  why  did  the  donor  adopt 
any  such  vague  and  equivocal  method  of  as- 
serting it  when  so  many  more  direct  un- 
qualified, and  equally  convenient  methods 
were  open  to  her?  To  Invest  the  ordinary 
purchaser  of  personal  property  with  right  of 
ownership  as  against  third  parties,  the  law 
requires  that  the  vendor  shall  have  done  ev- 
erything in  his  power  to  effect  a  delivery  to 
his  vendee.  Shall  we  say  that  any  less  strin- 
gent rule  is  required  for  the  protection  of 
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dead  men's  estates  against  claims  resting 
upon  alleged  gift?  It  Is  quite  true  that  the 
acceptance  of  the  appellant's  check  for  the 
one-half  the  fund  Is  entirely  consistent  with 
his  present  claim ;  but  the  question  is,  What 
does  It  prove?  It  is  not  enough  that  it  be 
consistent  with  the  claim  made;  the  act,  to 
be  effective,  must  show  unequivocally  an  In- 
tention thereby  to  invest  the  donee  with  the 
right  of  disposition  beyond  the  recall  of  the 
donor.  And  herein  the  appellant's  case  fails. 
The  rules  we  have  asserted  are  to  be  ap- 
plied with  Increased  strictness  when  the 
claimant  stands  in  such  relation  to  the  al- 
leged donor  as  here  existed  between  Mrs. 
Smith  and  the  appellant  Not  only  so;  but 
a  much  heavier  burden  with  respect  to  the 
sufficiency  of  evidence  rests  upon  the  claim- 
ant because  of  the  relation.  The  burden  is 
on  him  to  show  that  the  gift  was  executed 
fairly,  advisedly,  and  that  no  advantage 
was  taken  of  the  donor  in  its  procurement 
Upon  this  feature  of  the  case,  we  need  not 
enlarge,  since,  without  regard  to  it  the  evi- 
dence in  support  of  the  gift  was  clearly  In- 
sufficient 

The  contention  that  the  matter  of  the  sur- 
charge was  res  adjudicate  because  a  like  ef- 
fort had  been  made  in  connection  with  ad- 
judication of  appellant's  first  account  and 
failed  is  without'  merit  The  record  discloses 
the  fact  that  the  question  was  not  then 
passed  upon,  but  was  expressly  reserved  for 
consideration  with  the  final  account 

The  assignments  of  error  are  overruled, 
and  the  decree  is  affirmed  at  the  cost  of  ap- 
pellant 


WESTINGHOUSE  AIR  BRAKE  CO.  v. 
HARRIS. 

(Supreme  Court  of  Pennsylvania.     July  2, 
1912.) 

1.  Saxes  (I  209*)  —  Construction  or  Con- 

TBAOT — TBANSFBB  OF  TITLE. 

Where  5,200  ton  of  pig  iron  constituted 
part  of  a  larger  amount  owned  by  a  furnace 
company  and  pledged  to  its  selling  agent  and 
stored  on  a  lot  of  ground  owned  by  the  furnace 
company,  but  leased  to  the  selling  agent  and 
under  the  contract  the  selling  company  sold 
the  pig  iron  in  question,  received  the  price,  and 
issued  certificates  of  ownership,  but  before  any 
separation  from  the  bulk  had  been  made  the 
furnace  company  passed  into  the  hands  of  a 
receiver,  after  which  some  one  interested  in  the 
sale,  without  the  receiver's  authority,  separated 
the  5,200  ton  and  marked  them  with  the  pur- 
chaser's initials,  title  vested  in  the  purchaser  as 
against  the  furnace  company. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent 
Dig.  H  562-566;   Dec.  Dig.  f  209.*] 

2.  Replevin  (I  8*)  —  Right  of  Action  — 
Plaintiff's  Right  of  Possession. 

Where  plaintiff  has  the  right  of  possession 
of  personalty  in  the  possession  of  another,  re- 
plevin lies  even  if  the  plaintiff  never  had  pos- 
session. 

[Ed.    Note. — For   other    cases,   see   Replevin, 
Cent  Dig.  S!  45-68;   Dec  Dig.  f  a*] 


8.  Damages  (J  197*)— Assessment  —  Writ  or 

Inqutbt. 

A  judgment  for  want  of  a  sufficient  affida- 
vit of  defense  in  replevin  authorized  by  act 
April  19,  1901  (P.  L.  89)  I  5,  merely  determines 
the  title  to  the  property  in  dispute,  and  plain- 
tiff must  resort  to  a  writ  of  inquiry  for  the 
assessment  of  damages. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  f!  518,  519;   Dec.  Dig.  |  197.*] 

Appeal  from  Court  of  Common  Pleas,  Fay- 
ette County. 

Action  by  the  Westinghouse  Air  Brake 
Company  against  Walter  C.  Harris,  receiv- 
er of  the  Dunbar  Furnace  Company.  From 
an  order  making  absolute  a  rule  for  Judg- 
ment for  want  of  sufficient  affidavit  of  de- 
fense, 'defendant  appeals.    Affirmed. 

Argued  before  FELL,  C.  J.,  and  MESTKE- 
ZAT,  POTTER,  ELKIN,  and  MOSCHZ1S- 
KER,  JJ. 

Abraham  H.  Beitler,  of  Philadelphia,  and 
Johnson  &  Rush,  of  Unlontown,  for  appel- 
lant H.  S.  Dumbauld,  of  Unlontown,  and 
John  A.  Emery,  of  Pittsburg,  for  appellee. 

ELKIN,  J.  [1]  This  is  an  appeal  from  an 
order  making  absolute  a  rule  for  judgment 
for  want  of  a  sufficient  affidavit  of  defense. 
It  is  an  action  of  replevin;  the  property  re- 
plevied being  5,200  tons  of  pig  Iron.  The  Air 
Brake  Company  purchased  this  pig  iron  and 
paid  $74,050  in  cash  for  it  It  was  stored 
on  a  lot  of  ground  owned  by  the  Furnace 
Company,  but  leased  to  and  in  the  posses- 
sion of  the  Wister  Company.  The  Wister 
Company  was  the  selling  agent  of  the  Fur- 
nace Company,  and  from  time  to  time  ad- 
vanced moneys  to  that  company  as  working 
capital,  taking  title  to  the  pig  iron  as  a 
pledge  of  security  for  the  loans  thus  made. 
The  Wister  Company  took  possession  of  the 
pledged  pig  iron  -by  storing  it  upon  the 
leased  premises  over  which  it  exercised  ab- 
solute control  and  supervision.  Under  its 
contract  with  the  Furnace  Company,  the 
Wister  Company  took  title  to  the  pig  Iron, 
held  possession  and  made  sale  of  the  same, 
giving  proper  credits  as  sales  were  made 
from  time  to  time  after  deducting  commis- 
sions. The  right  of  the  Wister  Company 
to  sell  the  pig  iron  and  make  title  to  the 
purchaser  is  not  questioned,  and  this  is 
what  was  done  in  the  present  case.  At  the 
time  of  the  sale  of  the  pig  iron,  52  certifi- 
cates of  ownership,  each  certificate  calling 
for  100  tons  of  pig  iron,  were  issued  to  the 
Air  Brake  Company.  When  the  certificates 
were  Issued  and  the  purchase  price  paid 
in  full,  the  transaction  between  the  parties 
was  closed  in  all  respects  except  as  to  de- 
livery. It  is  contended  for  appellant  that, 
at  the  time  of  the  sale  in  question,  there 
were  stored  on  the  Wister  lot  30,000  tons 
of  pig  Iron,  and  that  the  5,200  tons  were  a 
part  of  the  total  mass,  not  marked,  nor  sep- 
arated, nor  identified  for  the  purpose  of  de- 
livery so  as  to  pass  title.    In  support  of  this 
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contention,  the  rule  Is  urged  tbat  goods  sold 
must  be  ascertained,  designated,  and  sep- 
arated from  the  stock  or  quantity  with 
which  they  are  mixed  before  there  Is  a  com- 
pleted transfer  of  the  title;  and,  until  this 
la  done,  the  title  remains  in  the  vendor  and 
the  property  does  not  pass  to  the  vendee.  It 
must  be  conceded  that  this  is  a  correct  state- 
ment of  a  general  rule  of  law  established  in 
this  state  and  recognized  In  most  Jurisdic- 
tions. Its  application  must  necessarily  de- 
pend to  a  considerable  extent  upon  the  na- 
ture of  the  transaction,  the  course  of  deal- 
ing relating  to  the  subject-matter  of  the 
sale,  and  the  facts  of  each  particular  case. 
When  so  viewed,  we  have  reached  the  con- 
clusion that  the  appellant  is  not  in  position 
to  assert  the  general  rule  relied  on  so  as  to 
defeat  the  right  of  the  appellee  to  claim  and 
recover  the  property  which  it  bought  and 
paid  for  prior  to  the  appointment  of  the  re- 
ceiver. 

We  think  it  sufficiently  appears  from  the 
pleadings  that  title  to  the  pledged  pig  Iron 
stored  on  the  Wister  lot,  Including  the  5,200 
tons  sold  to  appellee,  passed  from  the  Fur- 
nace Company  to  the  Wister  Company  under 
the  agreement  entered  into  between  these 
parties.  It  is  true  that  the  Wister  Company 
wag  the  general  selling  agent  of  the  Fur- 
nace Company;  but,  as  to  the  pledged  pig 
iron  stored  on  the  Wister  lot,  it  is  equally 
true  that  It  held  title  and  possession,  with 
the  right  to  sell  at  such  prices  and  upon 
such  terms  as  It  might  choose  to  make.  The 
legal  status  of  the  Wister  Company  and  the 
Furnace  Company  was  fixed  by  their  own 
agreement  prior  to  the  institution  of  receiv- 
ership proceedings,  and  the  appointment  of 
a  receiver  did  not  change  that  status  at 
least  as  to  acts  consummated  and  as  to  ti- 
tle to  property  which  had  passed  prior  to 
that  time.  Neither  the  Furnace  Company 
nor  the  receiver  could  have  maintained  an 
action  of  replevin  against  the  Wister  Com- 
pany for  the  pig  iron  stored  on  the  Wister 
lot,  the  title  to  which  bad  passed  under  the 
agreement  between  these  two  companies,  be- 
cause the  latter  company  held  both  title  and 
possession.  When,  therefore,  the  Wister 
Company  sold  the  iron  In  dispute  to  the  Air 
Brake  Company,  neither  the  Furnace  Com- 
pany In  the  first  Instance,  nor  the  receiver 
subsequently,  was  In  position  to  Interfere 
with  the  sale  and  delivery  to  the  Air  Brake 
Company.  In  this  view  of  the  case,  the  Wis- 
ter Company  alone  was  the  only  party  in 
position  to  raise  the  question  that  the  pig 
iron  was  not  so  marked  and  identified  as  to 
pass  title  to  the  Air  Brake  Company.  It  Is 
important  to  keep  this  fact  in  mind  in  con- 
sidering what  the  sheriff  did  in  executing 
the  writ  of  replevin.  The  sheriff  was  com- 
manded to  replevy  and  deliver  to  the  Air 
Brake  Company  the  5,200  tons  of  pig  iron  In 
dispute.  He  made  return  that  he  had  taken 
possession  of  the  goods,  and  chattels  as  com- 
manded by  writ  of  replevin,  and  that  he 


found  the  pig  Iron  marked  "A  B."  piled  In 
separate  lots  upon  the  premises  where  stor- 
ed. He  attached  to  his  return  the  number 
of  each  separate  lot  of  pig  iron  so  marked. 
Here,  then,  is  the  official  return  of  a  sworn 
officer  to  the  effect  that,  in  the  execution  of 
the  writ,  he  went  upon  the  ground,  found 
the  pig  iron  in  dispute  piled  In  separate  lots, 
each  lot  numbered  and  marked  "A  B.,"  and 
that  he  seized  and  took  possession  of  the 
same.  It  Is  apparent  that  the  letters  "A. 
B."  stood  for  Air  Brake  Company.  If  these 
facts  be  true,  it  would  seem  to  necessarily 
follow  that  there  was  a  sufficient  identifica- 
tion and  marking  of  the  property  to  pass 
title  even  under  the  general  rule  relied  on 
by  appellant  It  Is  argued,  however,  and 
it  is  bo  averred  in  the  affidavit  of  defense, 
that  the  separation  and  marking  of  the  pig 
iron  was  done  after  the  appointment  and 
without  the  authority  of  the  receiver.  This 
point  would  have  much  force  If  the  receiv- 
er had  the  authority  either  to  mark  or  pre- 
vent the  marking  of  the  pledged  pig  iron 
stored  on  the  Wister  lot;  but,  as  hereinbe- 
fore Indicated,  the  title  to  this  pig  iron  was 
in  the  Wister  Company,  which  company 
sold  It  to  the  Air  Brake  Company  with  full 
authority  not  only  to  sell  but  to  make  de- 
livery, and  therefore  it  is  of  no  avail  for 
the  receiver  to  say  that  he  did  not  assent  to 
the  marking  for  the  purpose  of  delivery. 
He  had  nothing  to  do  with  the  sale  and  de- 
livery of  this  pig  iron,  and  no  one  else  ques- 
tioned It'  The  pig  Iron  was  Initialed  and 
set  apart  by  some  one,  presumably  by  par- 
ties interested  in  the  sale  and  purchase; 
and,  when  the  sheriff  went  upon  the  prem- 
ises, he  found  the  pig  iron  called  for  by  his 
writ  of  replevin  set  apart  in  separate  lots 
and  properly  marked.  Under  these  dream- 
stances,  the  Air  Brake  Company  made  out 
a  prima  fade  case  of  title  and  right  of  pos- 
session which  the  averments  of  the  affidavit 
of  defense  were  not  sufficient  to  overcome. 

[2]  In  this  state,  the  action  of  replevin 
lies  for  property  of  one  person  in  the  posses- 
sion of  another,  even  if  the  claimant  never 
had  possession,  provided  he  has  the  right  of 
possession.  Ferguson  v.  Lauterstein,  160 
Pa.  427,  28  Ati  862.  In  the  present  case, 
the  Air  Brake  Company,  having  purchased 
and  paid  for  the  pig  iron,  had  the  right  of 
possession  and  can  properly  maintain  the  ac- 
tion. Appellant  strongly  urges  that  there 
were  stored  upon  the  Wister  lot  in  addition 
to  that  pledged  to  the  Wister  Company,  sev- 
eral hundred  tons,  perhaps  a  few  thousand, 
of  pig  Iron,  over  which  the  Wister  Company 
did  not  have  dominion,  and  that  this,  being 
a  part  of  the  general  mass,  gave  the  receiv- 
er the  right  to  assert  title  to  and  take  pos- 
session of  all  the  unpledged  pig  Iron,  even  If 
stored  upon  the  Wister  lot  This  may  be 
true ;  but  that  would  be  a  question  between 
the  Wister,  Company  and  the  receiver,  or 
perhaps  other  claimants.  It  is  certainly 
true  that  the  receiver  had  the  right  of  pos- 
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session  to  all  the  pig  iron  not  pledged,  and 
oif  all  other  pig  iron,  the  title  to  which  re- 
mained In  the  Furnace  Company  at  the  time 
of  his  appointment  as  receiver.  But  this 
does  not  affect  the  rights  of  the  Air  Brake 
Company  in  the  present  action.  It  1b  con- 
ceded that  the  5,200  tons  in  dispute  here 
were  a  part  of  the  pig  iron  held  in  pledge 
by  the  Wlster  Company;  that  It  was  in  the 
possession  of  the  Wlster  Company  on  the 
leased  premises;  that  It  was  sold  to  the  Air 
Brake  Company  by  the  Wlster  Company  as 
part  of  the  Iron  pledged  to  it;  and  that  the 
Wlster  Company  bad  the  right  to  sell  and 
make  delivery.  Under  these  facts,  it  Is  Im- 
material, in  determining  the  question  of 
ownership  and  right  of  possession  in  the  Air 
Brake  Company,  that  the  Furnace  Company 
may  have  had  other  pig  iron  stored  on  the 
Wiser  lot 

[S]  It  is  suggested  by  the  learned  counsel 
for  appellant  that  the  order  making  abso- 
lute the  rule  for  Judgment  for  want  of  a 
sufficient  affidavit  of  defense  Is  Irregular 
under  the  pleadings,  and  that  it  not  only 
settled  the  question  of  title,  but  bad  the  ef- 
fect of  entering  Judgment  for  the  amount  of 
damages  claimed.  If  the  Judgment  had  this 
effect,  we  would  feel  called  npon  to  reverse 
it  in  order  that  the  damages,  if  there  be 
any,  could  be  properly  assessed.  But  we 
quite  agree  with  the  learned  counsel  for  ap- 
pellee as  to  the  effect  of  Judgment  for  want 
of  a  sufficient  affidavit  of  defense  under  sec- 
tion 5  of  the  act  of  April  19,  1901  (P.  L. 
88),  the  form  and  effect  of  which  are  regu- 
lated by  this  section  of  the  replevin  act  It 
seems  perfectly  clear  that  a  rule  absolute 
for  want  of  a  sufficient  affidavit  of  defense 
under  the  provisions  of  this  section  does 
nothing  more  than  determine  the  title  to  the 
property  in  dispute.  The  plaintiff  must  re- 
sort to  a  writ  of  inquiry  for  the  assessment 
of  damages.  Painter  v.  Snyder,  22  Pa.  Su- 
per. Ct  603.  In  the  present  case  the  plain- 
tiff did  not  attempt  to  assess  damages,  and, 
making  the  rule  absolute,  did  not  include 
damages.  There  is  therefore  no  necessity 
to  strike  off  the  assessment  of  damages,  or 
to  reverse  the  Judgment  on  this  ground.  If 
the  plaintiff  claims  damages,  It  must  resort 
to  a  writ  of  inquiry  to  have  them  assessed. 

Judgment  affirmed. 


In  re  LEISENRING'S  ESTATE. 

APPEAL.  OP  DODSON. 

(Supreme  Court  of  Pennsylvania.    July  2, 
1912.) 

1.  Wills  (|  728*)— Construction— Accumu 

LATIONS. 

A  will  provided  for  annuities  payable  out 
of  the  income  of  the  estate,  and  that  any  bal- 
ance of  income  should  be  divided  between  the 
children  of  M.,  if  any,  and  that  on  her  death, 
the  principal  subject  to  the  annuities  should  be 
divided  between  the  children  of  M.   then  liv- 


ing, with  remainder  over  if  she  left  no  chil- 
dren. When  the  will  took  effect  M.  was  un- 
married, but  three  years  later  became  married, 
and  two  years  later  had  one  son.  The  same 
year  there  was  a  fund  for  distribution  con- 
sisting of  a  balance  of  surplus  income,  which 
arose  in  part  prior  to  the  birth  of  the  son  and 
in  part  subsequent  thereto.  Enid,  that  the 
son  took  both  the  part  accruing  after  his  birth 
and  that  accruing  before  it. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  ||  1759-1780;    Dec.  Dig.  |  728.*J 

2.  Wnxs  (|  783*)— Construction— Accumu- 
lations. 

The  gift  of  the  surplus  income  was  im- 
mediate, not  being  built  upon  the  determina- 
tion of  any  prior  estate,  but  given  directly  to 
the  beneficiaries  who  were  made  primary  leg- 
atees, and  it  is  of  no  -consequence  that  the 
testatrix  knew  of  the  nonexistence  of  the  ben- 
eficiaries when  she  wrote  the  will 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  ||  1819-1846;   Dec  Dig.  {  783.*] 

3.  Wnxs    (|  587*)— Construction— Residu- 
abt  Bequest— Accumulations. 

A  general  residuary  bequest  contingent  in 
terms,  carries  the  intermediate  income  which 
is  not  disposed  of,  but  accumulates,  and,  if 
the  will  contains  no  direction  as  to  accumu- 
lation, the  law  will  supply  the  intention  and 
permit  the  accumulation  within  the  statutory 
period. 

[Ed.  Note. — For  other  cases,  see  Wills,  Cent 
Dig.  ||  1279,  1281-1291;   Dec.  Dig.  {  587.»] 

4.  Perpetuities   (|  9*)—  Accumulations  — 
Excess  Above  Limitation. 

While  a  limitation  violating  the  rule 
against  perpetuities  is  wholly  void,  a  provi- 
sion for  accumulation  contrary  to  the  statute 
is  void  only  for  the  excess. 

[Ed.  Note. — For  other  cases,  see  Perpetuities. 
Cent  Dig.  ||  67-78;  Dec.  Dig.  |  9.»J 

Appeal  from  Court  of  Common  Pleas,  Lu- 
zerne County. 

In  the  matter  of  the  estate  of  Mary  S.  Lelsen- 
rlng.  From  a  decree  dismissing  exceptions 
to  an  adjudication,  Truman  M.  Dodson,  fa- 
ther and  next  friend  of  Charles  M.  Dodson, 
Jr.,  a  minor,  appeals.    Reversed. 

Argued  before  FELL,  C.  J.,  and  MBSTRE- 
ZAT,  POTTER,  STEWART,  and  MOSCHZIS- 
KER,  JJ. 

Wesley  K.  Woodbury,  of  Pottsville,  and 
William  W.  Porter,  of  Philadelphia,  and 
Andrew  H.  McClintock,  of  Wilkes-Barre,  for 
appellant  Laird  H.  Barber,  of  Mauch  Chunk, 
and  William  8.  McLean,  of  Wilkes-Barre, 
for  appellee. 

STEWART,  J.  The  testatrix,  a  widow, 
died  September  25,  1904,  childless.  Her  last 
will  was  executed  December  9, 1903.  By  this 
will  she  placed  the  larger  part  of  her  estate 
in  trust,  and  provided  for  certain  annuities 
for  life  out  of  the  income  therefrom.  To 
her  mother,  Mrs.  Matilda  Shippen,  she  gave 
an  annuity  of  $1,500,  in  quarterly  payments; 
to  her  sister,  Mrs.  Isabel  Esser,  an  annuity 
of  $1,200,  in  quarterly  payments;  to  her 
niece,  Mary  S.  Esser,  an  annuity  of  $2,500, 
In  quarterly  payments,  to  be  Increased  to 
the  Bum  of  $10,000  in  case  she  should  marry. 
This  further  provision  follows:   "Subject  to 
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the  foregoing  annuities,  any  balance  of  In- 
come shall  be  divided  between  the  children  of 
Mary  S.  Esser,  If  any,  and  upon  her  death 
the  principal  of  said  estate,  subject  to  the 
payment  of  the  aforesaid  annuities,  shall  be 
divided  between  the  children  of  Mary  S.  Es- 
ser then  living.  If  upon  the  death  of  Mary 
S.  Esser  there  be  no  living  children  of  the 
said  Mary  S.  Esser,  then  the  principal  of 
said  estate,  subject  to  the  annuities  afore- 
said, shall  go  to  Keith  Esser,  and  if  he  be 
dead  the  same  shall  be  divided  between  the 
children  then  living  of  her  brother  Keith 
Esser,  if  there  be  any,  and  if  there  should 
be  no  children  of  Keith  Esser  then  living, 
then  the  principal  of  the  said  estate  shall  be 
divided  among  the  heirs  at  law  of  the  said 
Mary  S.  Lelsenring."  It  is  this  provision 
which  gives  rise  to  the  present  controversy. 
When  the  will  became  operative,  the  niece, 
Mary  S.  Esser,  was  18  years  of  age  and  un- 
married. Three  years  thereafter  she  married 
Truman  M.  Dodson,  and  as  the  fruit  of  this 
marriage  one  son,  Charles  M.  Dodson,  was 
born  August  2,  1909.  On  December  17,  1909, 
the  Fidelity  Trust  Company,  trustee  under 
the  will,  filed  its  first  account  charging  itself 
therein  with  a  balance  of  $7,403.17  of  income 
remaining  after  the  payment  of  the  specific 
annuities.  Of  this  sum  $5,798.83  represents 
surplus  income  derived  after  the  birth  of  the 
son  to  Mrs.  Dodson.  By  the  adjudication 
this  entire  balance  was  awarded  the  legal 
representative  of  the  deceased  mother  of  tes- 
tatrix, Matilda  Simpson,  who  was  next  of 
kin,  on  the  ground  that  the  gift  of  the  bal- 
ance of  income  of  the  trust  fund,  after  pay- 
ment of  the  annuities,  to  the  children,  of 
Mary  S.  Esser  transgresses  the  act  of  April 
18,  1853  (P.  L.  503),  which  forbids  accumu- 
lations of  income  beyond  statutory  period, 
and  Is  therefore  void.  The  appeal  from  this 
decree  is  on  behalf  of  the  Infant  son  of  Mary 
8.  Esser,  now  Dodson,  by  his  father  and  next 
friend 

[1,1]  "We  cannot  adopt  the  view  taken  of 
this  case  in  the  court  below.  By  a  process  of 
reasoning  not  warranted  by  settled  rules  of 
construction,  the  learned  Judge  of  the  or- 
phans' court  reached  the  conclusion  that  the 
testatrix  did  not  Intend  an  immediate  gift  of 
the  surplus  income  to  the  children  of  Mary 
8.  Esser,  and  from  this  conclusion  he  de- 
rives the  inference  that  testatrix  intended 
an  accumulation  of  income  for  their  benefit 
Clearly  there  was  no  occasion  here  to  look 
beyond  the  letter  of  the  bequest  to  determine 
its  character.  That  the  gift  was  immediate 
admits  of  no  dispute.  Language  could  not 
have  made  It  plainer.  No  prior  estate  or  in- 
terest In  the  surplus  Income  is  created,  and. 
had  child  or  children  of  Mary  S.  Esser  been 
In  existence  at  the  death  of  testatrix,  such 
child  or  children  would  have  at  once  taken. 
The  fact  that  testatrix  knew  of  their  non- 
existence when  she  wrote  her  will  is  a  mat- 
ter of  no  consequence  so  far  as  regards  this 
particular  inquiry.  It  is  enough  to  know 
85  A.— 0 


that  the  gift  is  not  limited  upon  the  deter 
mlnation  of  any  prior  estate,  but  Is  direct 
and  immediate  to  the  beneficiaries  indicated, 
who  are  made  primary  legatees.  Whether  a 
gift  to  a  primary  legatee  is  absolute  or  quali- 
fied becomes  a  question  of  Intention  on  the 
part  of  the  testator  only  where  the  first  ex- 
pressions are  ambiguous.  Where  the  Inten- 
tion Is  expressed,  nothing  that  afterwards 
follows  can  affect  the  construction  of  the 
positive  gift.  Gifts  such  as  that  we  are 
here  considering — that  is  to  say,  to  objects 
not  in  existence — may  be  unusual,  but  they 
are  quite  as  strictly  legal  as  any  other,  and 
their  incidents  and  legal  consequences  are  as> 
clearly  defined.  For  instance,  it  is  well  set- 
tled that  where  there  is  an  immediate  gift 
to  children,  and  there  is  no  object  in  esse 
at  the  death  of  the  testator,  the  gift  will 
embrace  all  the  children  who  may  subsequent- 
ly come  Into  existence  by  way  of  executory 
bequests.  2  Jarman  on  Wills,  721;  Haw- 
kins on  Wills,  70;  Williams  on  Executors, 
1175.  The  disposition  the  law  will  make 
of  intermediate  Income  accruing  before  the 
takers  come  Into  existence,  where  the  wlU 
Is  silent  on  the  subject,  is  quite  as  well 
settled.  In  Harris  v.  Lloyd,  Turner  &  Rus- 
sell, Ch.  Rep.  310,  a  leading  authority  on 
the  subject,  the  legacy  was  In  trust  for  the 
children  of  A.  A.  had  no  children  at  the 
death  of  the  testator.  It  was  held  by  Lord 
Elden  that  after-born  children  would  take, 
and  that  the  interest  until  the  birth  of  a 
child  fell  into  the  residue.  This  latter  rule 
has  a  double  significance  in  the  present  case, 
since  It  settles  as  well  the  controversy  we 
have  here  with  respect  to  so  much  of  the 
fund  for  distribution  as  accrued  before  the 
birth  of  Mary  S.  Esser's  child.  As  to  that 
part  of  the  fund  which  accrued  after  the 
birth — except  as  the  gift  is  void  for  the  rea- 
sons stated  by  the  learned  judge  of  the  or- 
phans' court — the  appellant's  right  to  it  Is 
not  open  to  controversy.  No  more  is  that 
part  which  accrued  prior  to  his  birth  under 
the  authority  of  the  case  above  cited.  The 
subject  of  the  gift  was  the  income  of  the 
trust  estate.  After  directing  that  certain 
specific  legacies  in  the  shape  of  annuities, 
and  therefore  not  variable,  should  be  paid 
thereout,  testatrix  ordered  that,  "subject  to 
the  foregoing  annuities,  any  balance  of  in- 
come shall  be  divided  between  the  children 
of  Mary  S.  Esser  if  any."  Here  we  have  a 
general  residuary  bequest,  contingent  in 
terms. 

[3]  The  rule  in  such  cases,  as  stated  by 
Mr.  Hawkins  In  his  work  on  Wills,  p.  43, 
Is  as  follows:  "A  general  residuary  bequest, 
contingent  in  terms,  carries  the  intermediate 
Income,  which  is  not  undisposed  of,  but  ac- 
cumulates." Thus,  he  says,  in  supporting  the 
rule:  "If  the  testator  bequeathed  the  residue 
of  his  personal  estate  to  such  son  of  A.  as 
shall  first  attain  21,  and  A.  has  no  son  at 
testator's  death,  the  Income  of  the  residue 
does  not  go  to  the  next  of  kin,  but  accumu- 
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lates  Id  trust  for  a  son  of  A.  who  may  come 
iuto  existence.  The  same  rule  seems  to  have 
been  extended  In  Bullock  v.  Stones,  2  Vesey, 
Sen.  521,  to  a  bequest  of  'all  my  personal  es- 
tate at  A.'  But  with  respect  to  specific  be- 
quests generally  the  rule  appears  to  be  that 
the  Intermediate  Income  does  not  pass  to  the 
legatee  until  the  period  of  vesting."  The 
rule  and  distinction  here  Indicated  between 
specific  and  residuary  bequests  Is  generally 
recognized.  Mr.  Jarman  states  the  rule  quite 
as  explicitly.  We  quote  from  the  text  ap- 
pearing on  page  246,  vol.  2:  "A  residuary 
bequest  of  personalty,  It  Is  well  known,  does 
(though  contingent  on  its  terms)  carry  the 
prior  income ;"  and  for  this  he  cites  a  number 
of  cases. 

[4]  Now,  it  Is  wholly  immaterial  to  inquire 
whether  the  testatrix  contemplated  an  ac- 
cumulation of  Income  between  the  period  of 
her  death  and  the  birth  of  a  child  to  Mary 
S.  Esser.  If  the  will  Is  silent  on  the  sub- 
ject, the  law  will  supply  such  intention,  and 
allow  the  accumulation  within  statutory  pe- 
riod Should  the  construction  of  the  will 
carry  the  accumulation  beyond  the  statutory 
period  within  which  accumulations  are  per- 
missible, the  law  will  stop  the  accumulations 
at  this  point,  and  thenceforth  give  the  in- 
come to  the  next  of  kin.  It  will  not  declare 
the  gift  void  because  of  such  transgression, 
but  will  avoid  so  much  of  it  as  does  trans- 
gress the  restrictions  of  the  act  of  1853. 
Brown  v.  Williamson,  36  Pa.  338;  Conrow's 
Appeal,  3  Penny.  356.  It  was  therefore  er- 
ror to  bold  that  the  gift  In  this  instance 
was  void  because  of  the  act  of  1853  forbid- 
ding accumulations,  no  matter  what  the  pur- 
pose of  the  testatrix  was  in  this  respect,  an 
error  which  resulted  from  failure  to  distin- 
guish between  the  rule  governing  perpetuities 
and  the  rule  governing  accumulations.  "A 
-limitation  which  transgresses  the  rule  against 
perpetuities  Is  void  altogether,  differing  In 
this  respect  from  a  provision  for  accumula- 
tion contrary  to  the  statute,  which  Is  void 
only  for  the  excess."  Hillyard  v.  Miller, 
10  Pa.  326;  Brown  v.  Williamson,  supra; 
Rhodes'  Estate,  147  Pa.  227,  23  AU.  553. 

We  need  only  repeat  that,  notwithstanding 
the  object  of  the  gift  here  was  not  in  ex- 
istence at  the  death  of  the  testatrix,  the  gift 
was  a  perfectly  valid  and  legal  one;  and 
that,  though  the  period  of  enjoyment  was 
necessarily  delayed  to  await  the  coming  into 
existence  of  the  beneficiary,  yet,  being  a  gift 
of  a  residuary  fund,  whatever  intermediate 
accumulations  accrued  passed  with  the  gift 
to  the  beneficiary.  Here  the  beneficiary  came 
into  existence  within  five  years  from  the 
death  of  the  testatrix,  and  there  Is  there- 
fore no  excess  In  accumulation  to  be  avoided. 
Other  reasons  might  readily  be  given  for  ex- 
cluding from  all  consideration  in  this  case 
the  statute  against  accumulations  were  it 
necessary.  We  have  limited  the  discussion 
to  the  features  urged  upon  our  attention  as 


supporting  the  decree  entered.  For  the  rea- 
sons stated,  the  decree  Is  reversed,  and  dis- 
tribution of  the  fund  Is  ordered  to  be  made 
in  accordance  with  the  views  here  expressed. 


ERBECK  v.  MEADVILLE  &  CONNEACT 
LAKE  TRACTION  CO. 

(Supreme  Court  of  Pennsylvania.     July  2, 
1912.) 

Contracts  (|  352*)  — Actions  — Evidbncx— 

Nonsuit. 

In  an  action  for  work  and  materials  fur- 
nished in  the  construction  of  a  railway  under  i 
contract  providing  that  the  contractors  should 
be  entitled  to  payment  in  full  10  days  after  the 
completion  of  the  work  and  its  acceptance  by 
the  railway  company's  engineer  and  certificate 
thereto  in  writing,  the  statement,  though  not 
demurred  to,  did  not  allege  that  the  work  had 
been  accepted  by  the  engineer  or  the  certificate 
given  or  waived.  The  plaintiff  offered  in  evi- 
dence a  paper  furnished  by  the  president  of  the 
defendant  company,  containing  a  list  of  the 
moneys  paid  out  by  defendant  for  plaintiff  and 
to  plaintiff  on  his  contract,  and  a  statement  of 
intention  to  recheck  so  as  to  make  sure  that 
all  the  figures  were  correct  The  object  of  this 
offer  was  to  show  an  estimate  by  defendant's 
engineer  in  favor  of  plaintiff  in  a  given  sum. 
Neither  the  paper  nor  the  letters  transmitting 
it  warranted  an  inference  that  the  construction 
of  the  road  had  been  completed  according  to  the 
contract  or  accepted  by  the  engineer  in  charge. 
Held,  that  the  pap->r  was  properly  excluded  and 
a  nonsuit  properly  entered. 

[Ed.  Note. — For  other  cases,  see  Contracts. 
Cent.  Dig.  |{  1200,  1824-1828;  Dec  Dig.  I 
852.*] 

Appeal  from  Court  of  Common  Pleas, 
Crawford  County. 

Assumpsit  by  Frank  J.  Erbeck  against  the 
Meadvllle  &  Conneaut  Lake  Traction  Com- 
pany on  a  construction  contract  From  a 
judgment  for  defendant,  plaintiff  appeals. 
Affirmed. 

Argued  before  BROWN,  POTTER,  EL- 
KIN,  STEWART  and  MOSCHZISKER,  JJ. 

John  S.  Ferguson,  of  Pittsburg,  John  O. 
McClintock,  of  Meadvllle,  and  Ralph  C.  Da- 
vis, of  Pittsburg,  for  appellant  G.  K.  Wright 
and  McKee,  Mitchell  &  Alter,  all  of  Pitts- 
burg, and  George  F.  Davenport,  of  Meadvllle, 
for  appellee. 

STEWART,  J.  A  compulsory  nonsuit  in 
this  case  followed  logically  and  inevitably 
upon  the  rejection  of  plaintiff's  offer  of  a 
certain  paper  to  show  compliance  on  his  part 
with  the  terms  of  the  written  contract  on 
which  his  action  was  based,  and  thereby  to 
establish  his  right  of  action.  The  suit  was 
for  the  recovery  for  work  and  labor  done 
and  materials  furnished  in  the  construction 
of  a  railway  under  a  written  contract  which 
provided,  among  other  things,  that  "In  ten 
days  after  the  work  shall  have  been  finished 
and  completed  the  contractor  shall  be  enti- 
tled to  be  paid  in  full,  including  the  balance 
due  on  the  aggregate  of  all  amounts  reserv- 
ed, provided  said  work  shall  be  accepted  by 
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said  engineer,  and  he  shall  certify  thereto 
In  writing."  The  engineer  here  referred  to 
was  the  engineer  of  the  defendant  company 
under  whose  supervision,  by  the  terms  of  the 
contract,  the  road  was  to  be  constructed. 
The  declaration  In  the  case  contained  no 
averment  that  the  work  done  by  the  plaintiff 
bad  been  accepted  by  the  engineer,  or  that 
any  certificate  from  him  had  ever  been  re- 
quested, or  that  this  provision  of  the  con- 
tract had  been  waived.  The  defendants 
promise  to  pay  was  conditioned  on  an  ac- 
ceptance of  the  work  by  the  engineer  cer- 
tified in  writing.  Except  as  the  declaration 
averred  such  acceptance,  or  a  waiver,  or  oth- 
er facts  sufficient  in  law  to  dispense  with  this 
particular  requirement  of  the  contract,  It  dis- 
closed no  cause  of  action.  It  was  not  demur- 
red to,  however,  and  on  the  trial  plaintiff  of- 
fered a  paper  furnished  at  the  request  of 
plaintiff  by  the  president  of  the  defendant 
company,  which,  as  explained  by  the  letter 
accompanying  was  a  "list  of  moneys  paid 
out  for  you  (the  plaintiff)  and  to  you  on  your 
contract,"  with  this  statement  following :  ''It 
is  my  Intention  to  recheck  the  entire  matter 
so  as  to  make  sure  that  all  figures  are  cor- 
rect" The  purpose  of  the  offer  as  stated 
was  to  show  "an  estimate  by  defendant's  en- 
gineer in  favor  of  the  plaintiff  amounting  to 
$160,305.01  rendered  In  pursuance  of  plain- 
tiff's final  estimate  furnished  to  plaintiff  in 
pursuance  to  his  request  as  such  estimate." 
It  was  objected  to  for  the  reason  "that  the 
so-called  estimate  does  not  purport  to  be  In 
accordance  with  the  provision  of  the  con- 
tract, which  is  in  this  language:  'Provided 
said  work  shall  be  accepted  by  said  engineer, 
and  he  shall  certify  thereto  In  writing.' "  The 
objection  was  sustained,  and  the  evidence 
excluded. 

It  was  not  proposed  in  the  offer  to  follow 
it  up  by  evidence  supplementing  it  in  any 
way ;  we  have  therefore  the  ruling  of  the 
court  on  the  naked  offer  as  It  stood  to  con- 
sider. In  the  first  place,  the  paper  does  not 
purport  to  be  an  estimate  made  by  the  en- 
gineer, but  one  furnished  by  the  president  of 
the  company,  from  what  data  does  not  ap- 
pear. In  the  second  place,  it  does  not  pur- 
port to  be  a  final  estimate.  And  again  noth- 
ing in  the  paper  itself  or  In  the  letters  trans- 
mitting it,  would  warrant  an  Inference  that 
the  construction  of  the  road  had  been  com- 
pleted under  the  contract,  or  that  It  had  been 
accepted  by  the  engineer  In  charge.  If  the 
purpose  of  the  offer  was  to  derive  from  this 
evidence  an  inference  that  the  road  had  been 
in  fact  accepted  by  the  engineer,  and  that 
showing  a  certificate  in  writing  from  him 
wag  therefore  unessential,  or  that  the  com- 
pany had  substituted  Its  own  acceptance  for 
that  of  the  engineer,  it  should  have  been  so 
stated.  The  court  ruled  on  the  offer  as  It 
was  made,' and  correctly,  because  of  the  man- 
ifest want  of  correspondence  between  the  pa- 
per and  the  offer.    But  even  allowing  a  wi- 


der purpose  in  the!  offer  than  that  stated,  and 
assuming  that  it  was  intended  to  derive 
therefrom  the  inference  above  suggested,  nei- 
ther the  paper  itself  nor  the  correspondence 
in  connection  therewith  would  support  any 
such  finding.  Together  they  do  not  tend  to 
show  a  completion  of  the  road  pursuant  to 
the  terms  of  the  contract,  any  acceptance  of 
it  by  the  company  as  a  completed  construc- 
tion, or  any  abandonment  or  relinquishment 
on  its  part  of  the  requirement  as  to  the  cer- 
tificate of  the  engineer  In  writing.  The  pa- 
per itself  would  be  competent  as  an  admis- 
sion by  the  defendant  of!  the  amount  of  work 
done  and  material  provided  by  plaintiff  and 
the  moneys  paid  him;  but,  before  It  could 
have  been  introduced  for  such  purpose,  the 
way  must  have  been  prepared  by  evidence 
showing  compliance  by  the  plaintiff  with  the 
terms  of  the  contract,  or  a  waiver  by  de- 
fendant of  the  omitted  requirements.  We 
see  no  error  in  the  ruling  of  the  court  ex- 
cluding the  offer,  and  this  assignment  is 
overruled.  Since  the  rejection  of  the  evi- 
dence left  the  plaintiff  without  right  of  ac- 
tion, the  other  assignments  need  not  be  con- 
sidered. 
The  judgment  Is  affirmed. 


KUREL  v.  BOROUGH  OP  SHAMOKIN. 

(Supreme  Court  of  Pennsylvania.     July  2, 
1912.) 

Municipal  Corporations  (f  803*)  —  Action 
fob  Personal  Injuries  —  Contbibutoey 
Negligence. 

In  an  action  against  a  borough  for  personal 
injuries,  plaintiff  cannot  recover  where  the  acci- 
dent was  caused  by  plaintiff  stopping  his  wagon 
so  near  the  tracks  of  a  steam  railroad  on  a  bor- 
ough street  that  it  was  struck  by  a  train, 
though  there  was  ample  room  to  stand  on  the 
street  at  a  safe  distance  from  the  tracks. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  if,  1673,  1682;  Dec. 
Dig.  i  803.*] 

Appeal  from  Court  of  Common  Pleas,  Nor- 
thumberland County. 

Action  by  Frank  Kurel  against  the  Bor- 
ough of  Shamokin.  Judgment  of  nonsuit, 
and  plaintiff  appeals.    Affirmed. 

Argued  before  FELL,  O.  J.,  and  MES- 
TREZAT,  POTTER,  ELKIN,  and  MOSCH- 
ZISKER,  JJ. 

Charles  C.  Lark,  of  Shamokin,  and  George 
B.  Reimensnyder,  of  Sunbury,  for  appellant 
J.  W.  Gillespie  and  J.  Mai.  Gillespie,  both  of 
Shamokin,  for  appellee. 

PER  CURIAM.  On  the  side  of  the  bor- 
ough street  on  which  the  plaintiff  was  Injur- 
ed, there  were  the  tracks  of  a  steam  rail- 
road, and  at  the  place  of  the  accident  there 
was  on  the  other  side  a  guy  pole,  the  outer 
surface  of  which  was  in  line  with  the  outer 
edge  of  the  footwalk.  There  was  a  clear 
space  between  the  railroad  tracks  and  the 
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footwalk  of  more  than  11  feet  The  plain- 
tiff was  selling  farm  produce  and  stopped  his 
wagon  so  near  the  tracks  that  it  was  struck 
by  a  train  and  pushed  against  the  pole. 
There  was  ample  room  for  his  wagon  to 
stand  on  the  street  at  a  safe  distance  from 
the  tracks,  and  It  is  too  evident  to  admit  of 
doubt  that  his  Injuries  resulted  entirely  from 
his  own  negligence. 
The  judgment  of  nonsuit  is  affirmed. 


REID  v.  REID  et  aL    (No.  1). 

(Supreme  Court  of  Pennsylvania.     July  2, 
1912.) 

Tbxai.  (|  392*)  —  Findings  of  Facts  and 
Conclusions  of  Law— Practice— Answer 
to  Requests. 

Where  a  court  of  equity  replies  to  re- 
quests for  findings  of  fact  or  conclusions  of 
law  with  an  answer  that  they  are  "refused  to 
the  extent  that  they  are  inconsistent  with"  the 
findings  of  fact  and  conclusions  of  law  filed  by 
the  court  of  its  own  motion,  it  is  reversible  er- 
ror, under  equity  rule  No.  62. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  iS  916-919;   Dec.  Dig.  i  392.*] 

Appeal  from  Court  of  Common  Pleas,  Fay- 
ette County. 

Action  by  J.  M.  Reld  against  E.  H.  Reld 
and  others.  From  a  decree  awarding  distri- 
bution, plaintiff  appeals.    Reversed. 

See,  also,  Reid  v.  Reid  (No.  2)  85  Ati.  85, 
and  Reid  v.  Reld  (No.  3)  85  Atl.  87. 

Argued  before  FELL,  C.  J.,  and  MESTRE- 
ZAT,  POTTER,  ELKIN,  and  MOSCHZISK- 
ER,  J  J. 

B.  O.  Higbee,  of  Uniontown,  for  appellant 
James  S.  Moorhead,  of  Greensburg,  John 
Duggan,  Jr.,  of  Uniontown,  and  Robert  W. 
Smith,  of  Hollidaysburg,  for  appellee  Reid 

MOSCHZISKER,  J.  The  Connellsville  & 
Ursina  Coal  &  Coke  Company  and  the  Ursina 
&  Norfolk  Railway  were  joint  enterprises,  the 
capital  stock  of  which  was  owned  as  follows: 
E.  H.  Reid,  eighteen-fortieths;  J.  M.  Reid, 
ten-fortieths;  B.  F.  Boyts,  nine-fortieths; 
and  the  Scull  estate,  three-fortieths — for 
which  certificates  were  never  actually  Issued. 
On  January  27,  1900,  J.  M.  Reid,  by  a  writ- 
ing, formally  transferred  his  Interest  In  this 
stock,  and  all  claims  and  accounts  that  he 
might  have  against  the  two  companies,  to 
E.  EL  Reid,  and  the  latter  signed  an  agree- 
ment acknowledging  that  he  had  received 
from  the  former  "a  transfer  of  his  stock, 
•  *  *  -  for  which  I  will  pay  him  four 
months  from  date  the  sum  of  $22,695.88,  or 
If  not  paid  will  return  this  transfer."  The 
consideration  was  not  paid  within  the  four 
months,  and  J.  M.  Reid  claims  that  all  rights 
under  the  assignment  were  forfeited,  as 
though  it  had  never  been  executed  On  the 
other  hand,  E.  H.  Reid  contends  that  his 
rights  were  not  impaired  by  the  nonpayment 
of  the  consideration  within  the  four  months. 


since  J.  M.  Reid  had  waived  the  time  limit, 
and  had  thereafter  recognized  the  validity 
of  the  assignment 

A  fund  was  realized  from  a  sale  of  the  prop- 
erty of  the  two  companies,  as  more  particu- 
larly set  forth  in  the  opinion  this  day  filed  in 
Reid  r.  Reld  et  al.  (No.  2)  85  Atl.  85,  and 
after  the  payment  of  certain  obligations  there 
remained  a  considerable  balance  for  distri- 
bution to  the  stockholders.  This  was  In  the 
hands  of  the  Somerset  Trust  Company,  which 
declared  its  purpose  to  recognize  E.  H.  Reld 
to  the  exclusion  of  J.  M.  Reld  In  making  di- 
vision thereof;  whereupon  the  latter  com- 
menced these  proceedings  to  restrain  the  pro- 
posed distribution,  and  to  secure  a  division 
of  the  fund  by  a  decree  of  court  In  his  bill 
the  plaintiff  claimed  that  he  owned  the  stock 
In  question;  and  the  defendant  B.  H.  Reid 
answered,  denying  this  claim  of  ownership 
and  averring  that  the  stock,  etc.,  had  pass- 
ed to  him  by  virtue  of  the  aforesaid  assign- 
ment At  hearing  the  court  below  found  in 
favor  of  E.  H.  Reld  and  made  the  award  ac- 
cordingly. J.  M.  Reid  appealed.  He  states 
but  two  questions  Involved,  which  we  will 
take  up  in  order: 

First  "Is  It  error  for  the  court  not  to 
answer  requests  for  findings  of  fact  and  con- 
clusions of  law?"  The  trial  judge  wrote  an 
adjudication  in  which  he  made  his  own  find- 
ings and  conclusions,  and  he  subsequently 
filed  an  order  placing  the  plaintiffs  formal 
requests  upon  the  record,  stating,  "These  re- 
quests have  been  delivered  to  the  prothono- 
tary  by  the  trial  judge  with  his  own  findings 
and  conclusions,"  and  adding:  "It  is  order- 
ed that  they  be  marked  as  filed  as  of  the 
date  of  the  filing  of  the  said  findings  of  fact 
and  conclusions ;  *  •  *  and  it  Is  further 
ordered  that  to  the  extent  that  they  are  in- 
consistent with  such  findings  of  fact  and  con- 
clusions of  law,  they  be  and  are  hereby  re- 
fused." This  was  the  only  direct  answer 
made  to  the  plaintiff's  requests.  We  have 
read  all  the  findings  of  the  court  below,  and 
also  the  unanswered  requests,  and  we  do 
not  find  anything  In  the  former  which  specif- 
ically covers  the  facts  asserted  in  certain  of 
the  latter.  For  Instance,  the  plaintiff  asked 
the  court  to  say  that  E.  H.  Reid  had  not 
claimed  ownership  of  the  appellant's  Inter- 
est in  these  corporations  until  a  short  time 
prior  to  November  4, 1909,  and  that  after  the 
expiration  of  the  four  months  E.  H.  Reid 
had  repeatedly  assured  the  appellant  that 
he  would  get  his  full  share  of  the  proceeds 
from  the  sale  of  the  property  of  the  two  com- 
panies. Although  these  facts  asserted  by  the 
plaintiff  may  appear  inconsistent  with  cer- 
tain of  his  actions  in  connection  with  the 
stock  In  question,  whereby  he  apparently  ad- 
mitted the  ownership  of  E.  H.  Reld,  yet  his 
explanation  is  that  these  so-called  acknowl- 
edgments of  ownership  out  of  himself  were 
only  for  the  purpose  of  protecting  the  trust 
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company,  which  was  holding  the  stock,  and 
which  had  Issued  a  declaration  of  trust  rec- 
ognizing E.  H.  Reld  as  the  owner  of  the  part 
now  claimed  by  the  appellant,  and  that  they 
were  made  upon  the  express  assurance  of 
E.  H.  Reld  that  in  the  final  distribution  by 
the  trust  company  the  appellant  should  re- 
ceive his  full  share  of  the  fund.  In  this  con- 
nection the  plaintiff  requested  the  court  be- 
low to  find  "that  no  act  had  been  done  or 
performed  by  any  of  the  parties  mentioned 
In  said  deed  of  trust  on  the  strength  there- 
of;" no  doubt  in  order  to  shut  off  an  asser- 
tion of  estoppel  against  him. 

The  appellant  was  entitled  to  specific  an- 
swers to  his  requests;  and,  if  the  facts  as- 
serted in  those  to  which  we  have  particularly 
called  attention  were  found  as  therein  stat- 
ed, the  court  should  have  dealt  with  the  le- 
gal effect  of  such  facts  in  its  conclusions  of 
law,  and  should  hare  given  us  the  benefit  of 
a  discussion  thereof  in  its  opinion.  In  fact, 
the  court  should  hare  answered  all  the  re- 
quests made  by  the  appellant,  either  by  af- 
firming or  denying  them,  or,  if  its  own  find- 
ings sufficiently  covered  any  of  them,  then, 
In  every  such  instance,  by  an  express  refer- 
ence designating  such  findings.  Equity  rule 
62  provides:  "The  counsel  for  the  respective 
parties  may  present  *  *  *  requests  for 
findings  both  of  facts  and  law.  *  *  • 
The  judge  may  adopt  or  affirm  these  re- 
quests, or  any  of  them,  qualify  or  deny  them, 
or  state  his  findings  of  fact  or  of  law  in  his 
own  language."  There  can  be  no  dispute  at 
the  present  day  over  the  meaning  of  this 
role;  for  we  have  more  than  once  construed 
It  In  plain  language.  In  Lehigh  Valley  Coal 
Co.  v.  Everhart,  206  Pa.  118,  55  Atl.  864,  we 
determined:  "The  language  of  the  rule  ap- 
plies to  each  request;  and  it  is  the  duty  of 
the  Judge  to  make  a  separate  and  distinct 
answer  to  each  request,  as  directed  by  the 
rale."  Again,  In  Hoyt  v.  Kingston  Coal  Go., 
203  Pa.  509,  53  Atl.  348,  we  said:  "Each 
request  should  be  formally  disposed  of;  and, 
If  the  Judge  feels  that  in  the  findings  in  his 
own  language  he  has  answered  It,  he  should 
say  go  by  Indicating,  In  connection  with  the 
request  itself,  what  he  regards  as  his  answer, 
to  be  found  in  his  own  Independent  findings. 
The  letter  and  the  spirit  of  the  rule  require 
this.  With  answers  and  requests  brought  up 
on  appeal,  it  is  not  for  us,  after  reading 
each,  to  turn  to  the  independent  findings  of 
the  judge  to  discover  whether  he  has  con- 
sidered it,  and  then  to  determine  what  he 
wishes  to  be  considered  as  his  answer." 

If  the  court  below  thought  the  requests  bad 
in  form,  or  that  the  facts  asserted  therein 
were  immaterial,  the  chancellor  should  have 
so  stated,  and  on  review  the  only  questions 
would  be  as  to  their  form  or  materiality. 
Hoyt  v.  Kingston  Coal  Co.,  203  Pa.  509,  53 
Atl.  34a  But,  In  view  of  the  fact  that  the 
chancellor  seems  to  have  based  his  conclu- 


sion largely  upon  the  apparent  admissions 
of  the  appellant  to  the  effect  that  the  stock 
in  question  belonged  to  E.  H.  Reld,  it  Is  es- 
sential, on  review,  to  have  findings  concern- 
ing the  real  understanding  between  the  par- 
ties when  these  declarations  were  made;  for 
if,  as  the  appellant  contends,  the  so-called  ad- 
missions were  merely  for  the  purpose  of  re- 
assuring the  trust  company,  without  preju- 
dice to  any  one,  and  upon  an  understanding 
that,  as  between  E.  H.  Reid  and  J.  M.  Reld, 
the  rights  of  the  latter  were  acknowledged 
by  the  former,  then  the  facts  in  the  appel- 
lant's requests  might  have  a  distinct  bear- 
ing, and  should  have  been  found  one  way  or 
the  other.  The  only  safe  course  for  a  chan- 
cellor to  pursue  in  writing  an  adjudication  Is 
to  follow  the  equity  rules  as  they  have  been 
construed  by  this  court. 

The  second  question  stated  as  Involved  in 
this  appeal  goes  directly  to  the  merits  of  the 
case;  hence  it  cannot  be  considered  until 
the  appellant's  requests  have  been  dealt  with 
by  the  learned  court  below.  The  decree  is 
vacated  and  set  aside,  and  the  record  is  re- 
mitted, with  directions  that  the  requests  for 
findings  of  fact  and  conclusions  of  law  pre- 
sented by  J.  M.  Reld  be  answered,  as  requir- 
ed by  the  equity  rules  and  as  indicated  in 
this  opinion;  and  that,  after  the  requests 
have  been  answered  and  made  part  of  the 
record,  a  decree  be  entered.  The  costs  of 
this  appeal  to  be  paid  by  E.  H.  Reld,  appel- 
lee. 


REID  v.  REID  et  al    (No.  2). 

(Supreme  Court  of  Pennsylvania.     July  2, 
1912.) 

1.  CORPORATIONS    (|   629*)— DISTRIBUTION    OF 

Corporate  Assets  —  Outlawed  Claim  or 

Stockholder. 

In  proceedings  for  distribution  of  proceeds 
of  sale  of  property  of  a  corporation  under  a 
scheme  of  distribution  arranged  by  the  parties, 
the  claim  of  a  stockholder,  outlawed  when  as- 
serted, was  properly  disallowed. 

[Ed.  Note. — For  other  cases,  see  Corpora- 
tions, Cent  Dig.  §|  2478-2481;  Dec.  Dig.  f 
629.*] 

2.  Trusts  (g  219*)— Trust  Cohf art— Inter- 
est on  Trust  Funds. 

Where  a  trust  company  mingles  funds  held 
by  it  In  trust  for  certain  uses  with  its  gener- 
al deposits,  it  should  pay  the  same  interest 
thereon  as  it  would  pay  to  a  third  party  car- 
rying a  deposit  of  like  character. 

[Ed.  Note. — For  other  cases,  see  Trusts,  Cent. 
Dig.  H  314-317;   Dec  Dig.  f  219.*] 

Appeal  from  Court  of  Common  Pleas,  Fay- 
ette County. 

Action  by  J.  M.  Reid  against  E.  H.  Reld 
and  others.  From  a  decree  directing  dis- 
tribution, Cella  M.  R.  Boyts,  executrix  of 
B.  F.  Boyts,  deceased,  appeals.    Modified. 

The  facts  appear  by  the  opinion  of  the 
Supreme  Court 

See,  also,  Reid  v.  Reld  (No.  1)  85  Atl. 
84,  and  Reld  v.  Reid  (No.  3)  85  Atl.  87. 
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The  fifth  conclusion  of  law  reached  by  the 
trial  court  was  as  follows:  "V.  The  Somerset 
Trust  Company,  trustee,  having  accepted  the 
trust  for  the  mere  purpose  of  converting  the 
property  Into  money  and  distributing  it  among 
those  entitled  thereto,  and  for  the  collection 
of  the  mortgage  against  Wilfred  Johnson, 
and  having  been  ready  and  willing  at  all 
times  to  pay  over  the  money  when  thereun- 
to required,  and  having  made  repeated  ef- 
forts from  the  time  it  received  the  trust 
fund  into  Its  custody  to  get  the  parties  to 
agree  upon  a  proper  distribution,  and  the  de- 
lay having  been  occasioned  by  the  acts  and 
disagreements  of  the  cestuis  que  trust,  with- 
out fault  or  dereliction  of  any  kind  on  the 
part  of  the  trustee,  therefore,  under  all  the 
evidence,  the  trustee  Is  not  liable  for  the 
payment  of  any  interest  of  said  fund." 

Argued  before  FELL,  a  J.,  and  MESTRB- 
ZAT,  POTTER  ELKIN,  and  MOSCHZIS- 
KER  JJ. 

D.  W.  McDonald  and  Reppert,  Sturgis  & 
Morrow,  for  appellant  Ed.  B.  Scull,  of  Pitts- 
burgh, John  Duggan,  Jr.,  of  Uniontown,  and 
Chas.  F.  Uhl,  Jr.,  of  Somerset,  for  appellee 
Somerset  Trust  Co.  James  S.  Moorhead,  of 
Greensburg,  John  Duggan,  Jr.,  of  Uniontown, 
and  Robert  W.  Smith,  of  Hollldaysburg,  for 
appellee  E.  ix.  Reid. 

MOSCHZISKBR,  J.  E.  H.  Reid,  B.  F. 
Boyts,  and  the  estate  of  Edward  Scull,  de- 
ceased, held  control  of  the  entire  capital 
stock  of  the  two  corporations  named  and 
more  particularly  described  In  the  opinion 
filed  this  day  in  Reid  v.  Reid  et  al.  (No.  1) 
85  Atl.  84.  By  an  amicable  arrangement, 
all  the  property  of  both  of  these  corporations 
was  sold  to  one  Johnson,  and  a  mortgage 
was  taken  in  part  payment  of  the  purchase 
money  in  the  name  of  the  Somerset  Trust 
Company,  as  trustee,  which  company,  on 
April  6,  1903,  executed  a  deed  of  trust, 
wherein  it  declared  that  this  mortgage  was 
held  for  the  three  stockholders  before  named. 
Subsequently  the  trust  company  collected  the 
mortgage,  with  accrued  Interest,  and  made 
certain  payments,  not  in  controversy,  out  of 
the  fund  In  December,  1905,  the  three  cen- 
tals que  trustent  met  and  agreed  upon  a 
scheme  of  distribution  for  the  balance  held 
by  the  trust  company;  but  afterwards  B. 
F.  Boyts  declined  to  abide  by  this  arrange- 
ment Later,  in  December,  1905,  Cella  M. 
R.  Boyts,  the  wife  of  B.  F.  Boyts,  notified 
the  trust  company  that  she  had  a  claim  on 
the  fund,  which  she  would  bring  a  suit  to 
establish,  and  that  it  should  not  pay  out  any 
of  the  money  In  Its  hands.  Mrs.  Boyts  In- 
stituted the  suit;  but  when  the  case  was 
called  for  trial  in  1909  she  failed  to  main- 
tain her  action,  and  the  Judgment  went 
against  her.  On  March  5,  1910,  the  trust 
company  notified  the  three  cestuis  que  trus- 
tent and  also  J.  M.  Reid,  who  likewise  had 
given  notice  that  he  had  an  Interest  in  the 


fund,  that  it  would  pay  out  the  money  In 
accordance  with  the  scheme  of  distribution 
agreed  upon  in  December,  1905,  unless  re- 
strained from  so  doing;  whereupon,  on  March 
18,  1910,  J.  M.  Reid  filed  the  bill  which  gave 
rise  to   the  adjudication   from   which  this 
and  the  two  other  appeals  in  the  present 
case  were  taken.    The  purpose  of  the  bill 
was  to  restrain  the  trust  company  from  mak- 
ing the  proposed  distribution,  and  to  have 
the  court  control  the  division  of  the  fund- 
In  his  answer  filed  May  2,  1910,  the  defend 
ant  B.  F.  Boyts,  who  subsequently  died  and 
was  succeeded  upon  the  record  by  his  ex- 
ecutrix,   the  present  appellant    asserted  a 
claim  against  the  fund  for  $7,726.56,  which 
he  sought  to  maintain  at  hearing.    But  the 
learned  court  below  disallowed  the  claim  and 
made   the  awards    in   accordance   with   the 
scheme  of  distribution  previously   arranged 
between  the  parties;  and  In  so  doing  it  failed 
to  charge  the  Somerset  Trust  Company  with 
any  interest  on  the  fund,  saying,  in  this  con- 
nection:  "The  Somerset  Trust  Company,  trus- 
tee, having  accepted  the  trust  for  the  mere 
purpose  of  converting  the  property  into  mon- 
ey and  distributing  it  among  those  entitled 
thereto,  and  for  the  collection  of  the  mort- 
gage against  Wilfred  Johnson,  and  having 
been  ready  and  willing  at  all  times  to  pay 
over  the  money   when  thereunto  required, 
and  having  made  repeated  efforts  from  the 
time  it  received  the  trust  fund  Into  its  cus- 
tody to  get  the  parties  to  agree  upon  a  prop- 
er distribution,  and  the  delay  having  been 
occasioned  by  the  acts  and  disagreements  of 
the  cestuis  que  trust  without  fault  or  derelic- 
tion of  any  kind  on  the  part  of  the  trustee, 
therefore,  under  all  the  evidence,  the  trustee 
is  not  liable  for  the  payment  of  any  Interest 
on  said  fund"     Cella  M  R  Boyts,  execu- 
trix, has  appealed,  and  states  two  questions 
involved:   (a)  Did  the  arrangement  for  dis- 
tribution,  agreed  upon  in  December,   1905, 
constitute  a  contract  binding  upon  the  par- 
ties thereto?    (b)  Should  the  trust  company 
have  been  charged  with  interest? 

[1]  In  the  absence  of  specific  answers  to 
the  requests  for  findings  made  by  J.  M.  Reid, 
the  filing  of  which  is  directed  by  this  court 
in  the  before-mentioned  opinion  disposing  of 
his  appeal,  we  cannot  pass  final  Judgment 
upon  the  distribution  ordered  by  the  court 
below.  But  without  considering  or  In  any 
manner  adjudicating  the  question  of  the  in- 
terest of  the  said  J.  M.  Reid,  we  may  say 
that  the  distribution  appears  to  be  In  ac- 
cord with  what  was  the  desire  of  all  the 
parties  who  held  control  of  the  stock  of  the 
two  corporations  in  December,  1905,  Includ- 
ing the  appellant's  decedent;  and,  even 
though  their  agreement  that  the  fund  should 
be  bo  divided  may  not  have  constituted  a 
binding  contract  yet  we  would  not  set  aside 
the  distribution,  unless  satisfied  that  It  work- 
ed a  wrong  or  Injustice  to  some  one  entitled 
to  complain.    Therefore,  In  this  connection. 
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the  point  to  be  first  determined  is:  Was 
error  committed  in  disregarding  the  claim 
asserted  by  B.  P.  Boyts?  For  if  no  error 
was  committed  in  that  regard,  the  appellant 
Is  not  in  a  position  to  complain  of  the  dis- 
tribution. The  claim  nnder  consideration 
was  "for  moneys  advanced  to  the  two  com- 
panies prior  to  the  sale  of  their  properties," 
and  the  last  Item  in  each  of  the  three  sever- 
al statements  of  the  account  upon  which  It 
rests,  as  set  forth  In  the  answer  filed  by 
Boyts,  is  dated  July  7,  1908,  July  25,  1904, 
and  January  26,  1900,  respectively.  These 
dates  show  that  the  claim  was  stale  and 
outlawed  when  asserted  in  1910;  hence  we 
cannot  say  that  the  learned  court  below 
committed  error  in  disregarding  it  See  our 
opinion  in  Held  v.  Held  et  al.  (No.  3)  infra, 
filed  this  day.  Under  these  circumstances  it 
is  unnecessary  to  rule  the  first  question  stat- 
ed by  the  appellant 

[1]  The  court  below  round  "that  the  Somer- 
set Company,  trustee,  did  not  keep  the  moneys 
arising  from  this  fond  in  the  trust  depart- 
ment of  the  said  corporation,  but  commin- 
gled the  funds  with  the  general  deposits  in 
the  said  institution,  in  the  form  of  a  general 
checking  account;  and  that  all  of  the  said 
trust  funds,  from  the  time  they  were  receiv- 
ed unto  portions  were  actually  paid  out  has 
constituted  a  portion  of  the  assets  of  the 
said  corporation,  and  has  been  used  either 
as  a  reserve,  or  as  money  loaned  out,  being 
Included  either  in  the  cash  on  hand,  balance 
with  reserve  agents,  balance  due  from  banks, 
loans,  and  discounts,  notes  or  mortgages,  held 
by  the  said  company."  As  we  understand 
the  case  from  the  above  findings  and  the 
testimony  upon  the  subject,  the  defendant 
trust  company  treated  the  fund  In  question 
as  though  deposited  with  it  by  a  third  party 
in  a  general  checking  account  The  moneys 
of  the  two  corporations  were  kept  in  a  sep- 
arate account  designated  in  the  books  of  the 
trust  company  as  the  account  of  "Somerset 
Trust  Company,  Trustee,  for  E.  H.  Reid,  B. 
T.  Boyts,  and  Edward  Scull  Estate."  Wheth- 
er or  not  a  trustee  should  be  made  to  pay  in- 
terest depends  largely  upon  the  circumstanc- 
es in  each  case,  and  no  general  rule  can  be 
laid  down  upon  the  subject  In  the  present 
Instance,  while  we  cannot  say  that  the  de- 
fendant trust  company  was  bound  to  Invest 
the  funds,  or  that  it  was  chargeable  with 
negligence  for  not  so  doing,  yet  we  feel  that 
it  should  pay  the  same  interest  thereon  that 
it  would  pay  to  a  third  party  who  carried 
with  It  a  deposit  of  a  like  character;  that 
is,  an  account  subject  to  check.  The  court 
below  should  ascertain  the  rate  of  interest 
paid  on  such  accounts  and  the  relevant  facts 
in  connection  with  this  particular  deposit 
and  charge  the  defendant  trust  company 
accordingly. 

We  have  already,  in  the  appeal  of  J.  M. 
Held,  entered  an  order  vacating  the  decree 


In  this  case  and  remitting  the  record,  so 
that  certain  requests  for  findings  may  be  an- 
swered before  a  final  decree  is  entered. 
When  that  is  done,  It  is  ordered  that  the 
court  below  charge  the  defendant  trust  com- 
pany with  interest  in  accordance  with  its 
findings  in  regard  thereto  and  with  the  views 
herein  expressed;  said  company  to  pay  the 
costs  of  this  appeal. 


REID  v.  REID  et  al     (No.  8). 

(Supreme  Court  of  Pennsylvania.    July  2, 
1912.) 

Corporations  (|  565*)— Insolvency— Claims 

Barred  bt  Limitations. 

A  fund  arising  from  the  sale  of  property  of 
certain  corporations  was  held  in  trust  to  be  ap- 
plied to  the  liquidation  of  the  debts  of  a  corpo- 
ration, payable  to  persons  not  stockholders. 
Beld,  that  a  creditor  under  a  claim  based  on  a 
book  account  barred  by  limitations  was  not  en- 
titled to  share  in  the  fund. 

[Ed.  Note. — For  other  cases,  see  Corpora- 
tions, Cent  Dig.  f$  2281,  2282;    Dec.  Dig.  { 

Appeal  from  Court  of  Common  Pleas,  Fay* 
ette  County. 

Suit  by  J.  M.  Reid  against  B.  H.  Reid  and 
others.  Judgment  for  defendants,  and  plain- 
tiff appeals.     Dismissed. 

See,  also,  Reid  v.  Reid  (No.  1)  85  Atl. 
84,  and  Reid  v.  Reid  (No.  2)  85  AU.  85. 

Argued  before  FELL,  a  J.,  and  MESTRE- 
ZAT,  POTTER,  ELKIN,  and  MOSCHZIS- 
KER,  JJ. 

E.  O.  HIgbee,  of  Unlontown,  for  appellant. 
Jas.  S.  Moorhead,  of  Greensburg,  John  Dug- 
gan,  Jr.,  of  Unlontown,  and  Robert  W.  Smith, 
of  Hollidaysburg,  for  appellee  Reid.  Ed.  B. 
Scull,  of  Pittsburgh,  John  Duggan,  Jr.,  of  Un- 
lontown, and  Cbas.  F.  Uhl,  Jr.,  of  Somerset 
for  appellee  Scull. 

MOSCHZISKER,  J.  The  Somerset  Trust 
Company  had  in  its  hands  a  sum  of  money 
arising  from  the  sale  of  the  property  of  the 
two  corporations  named  and  more  particular- 
ly described  in  the  opinion  filed  this  day  in 
Reid  v.  Reid  et  al.  (No.  1)  85  AtL  84.  The 
fund  came  to  the  defendant  trust  company 
under  an  arrangement  entered  into  In  Jan- 
uary or  February,  1901,  by  the  several  per- 
sons who  had  control  of  the  entire  capital 
stock  of  these  two  companies,  and,  it  was  to 
be  applied,  first  to  the  liquidation  of  the 
debts  of  the  corporations  "payable  to  per- 
sons not  stockholders."  A  proceeding  was 
instituted  looking  to  the  proper  distribution 
of  the  fund,  and  the  appellant  J.  M.  Reid, 
as  surviving  partner  of  the  firm  of  Boyts, 
Porter  &  Co.,  put  in  a  claim  for  alleged  in- 
debtedness to  his  said  firm  arising  out  of 
two  accounts  against  these  corporations. 

The  property  of  the  two  companies  was 
sold  in  April,  1901.  A  declaration  by  the 
defendant  trust  company,  setting  forth  for 
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whom  It  held  such  property,  was  made  April 
6,  1003,  and  the  bill  instituting  the  present 
proceedings  for  the  proper  distribution  of 
the  proceeds  thereof  was  filed  March  18, 
1910,  as  more  specifically  detailed  in  the 
opinion  this  day  filed  in  Reid  v.  Reid  et  al. 
(No.  2)  86  Atl.  86.  The  two  book  accounts 
which  form  the  basis  of  the  appellant's  claim 
began,  the  first  of  them,  November  22,  1887, 
and  ended  August  22,  1894,  and  the  second 
August  16,  1888,  and  ended  March  25,  1901. 
No  effort  was  made  to  collect  either  of  these 
accounts  until  the  year  1910,  when  the  ap- 
pellant filed  a  petition  averring  that  Boyts, 
Porter  &  Co.  were  creditors  of  the  two  cor- 
porations whose  funds  were  about  to  be  di- 
vided, and  praying  leave  to  intervene  In  the 
distribution  proceedings.  To  this  petition 
two  of  the  stockholders  of  these  corporations, 
representing  more  than  half  of  their  capital 
stock,  filed  answers,  averring,  Inter  alia,  the 
bar  of  the  statute  of  limitations;  and  at 
hearing  the  court  below  disallowed  the  ap- 
pellant's claim.  But  one  question  is  stat- 
ed as  involved  in  this  appeal,  i.  e.:  Under 
the  circumstances  of  the  present  case,  was 
it  proper  to  apply  the  bar  of  the  statute  to 
the  claim? 

The  declaration  by  the  defendant  company, 
and  all  of  the  surrounding  facts,  show  that 
the  trust  was  Intended  for  the  benefit  of  the 
stockholders  of  the  two  corporations  whose 
property  had  been  sold,  and  that  its  real 
purpose  was  to  secure  a  proper  distribution 
to  them  of  the  net  assets  arising  therefrom; 
but,  of  course,  the  trust  could  not  have  been 
sustained  In  law,  had  it  failed  to  give  prior- 
ity to  all  creditors  holding  enforceable 
claims  against  these  corporations.  There 
is,  however,  no  evidence  that  the  trust  was 
ever  intended  to  apply  so  as  to  revive  stale, 
unenforceable  claims,  or  to  have  the  effect 
of  keeping  alive  claims  that  otherwise  would 
have  become  outlawed;  and  we  cannot  agree 
with  the  appellant's  contention  that  it  should 
be  so  viewed.  Certainly,  so  far  as  creditors 
are  concerned,  it  cannot  be  maintained  that 
the  defendant  company  held  the  funds  upon 
a  technical  trust  falling  exclusively  within 
the  jurisdiction  of  equity,  as  to  which  the 
statute  of  limitations  would  have  no  appli- 
cation. It  was  a  trust  primarily  for  the 
stockholders  of  the  two  corporations,  and 
incidentally  for  the  benefit  of  creditors  who 
had  enforceable  claims  against  these  corpo- 
rations; and  all  such  claims  could  have  been 
enforced  by  actions  at  law,  as  well  as  in 
equity.  Cases  of  this  character  are  "not 
without  the  operation  of  the  statute  of  lim- 
itations under  the  notion  of  a  trust,  although 
they  are  cases  of  express  and  direct  trusts." 
Lyon  v.  Marclay,  1  Watts,  271,  275.  Also 
see  Zacharias  v.  Zacharias,  23  Pa.  452; 
Barton  v.  Dickens,  48  Pa.  518;  York's  Appeal, 
110  Pa.  '69,  1  Atl.  162,  2  Atl.  65 ;  Hostetter 
r.  Holllnger,  117  Pa.  60S.  12  Atl.  741;  Miller 


v.  Fulton,  206  Pa.  696,  66  Atl.  74;  and  Dor- 
rance  v.  Ryon,  35  Pa.  Super.  Ct  180. 

The  corporations  whose  funds  were  in 
course  of  distribution  might  well  have  plead- 
ed the  statute  against  the  appellant's  claim ; 
and,  had  this  been  a  statutory  proceeding  for 
the  dissolution  of  these  concerns  and  the  di- 
vision of  their  assets,  we  must  assume  from 
the  findings  and  conclusions  of  the  learned 
court  below  that  such  a  plea  would  have 
been  allowed.  But  instead  of  dissolving  the 
corporations  and  dividing  the  assets  in  ac- 
cordance with  the  statutory  method,  those 
who  had  control  of  the  capital  stock  under- 
took, in  good  faith,  to  secure  a  proper  di- 
vision of  such  assets  by  the  course  here  pur- 
sued ;  and  the  legality  or  justice  of  this  has 
not  been  questioned  by  any  of  the  appellants. 
In  fact,  the  present  appellant,  in  his  petition 
to  intervene,  expressly  states  "that  your  pe- 
titioner is  willing  that  the  said  fund  be  dis- 
tributed, and  desires  that  the  suit  already 
Instituted  for  the  purpose  may  be  maintain- 
ed." Under  the  peculiar  circumstances  of 
this  case,  since  the  statute  of  limitations 
was  formally  pleaded  by  parties  to  the  rec- 
ord in  a  proceeding  in  which  the  appellant 
asked  leave  to  intervene  and  expressed  his 
desire  to  maintain,  we  cannot  rule  that  the 
court  below  committed  error  in  sustaining 
the  pleas  and  disallowing  the  claim  present- 
ed by  him. 

This  appeal  Is  dismissed  at  the  cost  of  the 
appellant 


In  re  MARTIN  et  aL 

(Supreme  Court  of  Pennsylvania.    July  2,' 
1912.) 

1.  Attorney  and  Client  (f  153*)— Compeh- 
bation— Forfeiture. 

Anything  showing  lack  of  good  faith  of 
an  attorney,  such  as  receipt  of  money  without 
giving  notice  to  client  within  a  reasonable 
time,  or  the  refusal  or  neglect  to  pay  over 
promptly  on  demand,  requires  a  forfeiture  of 
all  claim  to  compensation. 

[Ed.  Note. — For  other  cases,  see  Attorney 
and  Client,  Cent  Dig.  ff  299,  300;  Dec.  Dig. 
i  153.*) 

2.  Attorney  and  Client  (|  153*)— Compen- 
sation—Forfeiture. 

Where  attorneys  brought  suits  at  law  for 
foreigners  having  poor  command  of  the  Eng- 
lish language,  which  the  attorneys  settled  with- 
out trial,  and  during  the  negotiations  they  did 
not  disclose  to  their  clients  the  amount  of 
money  expected  in  settlement  nor,  after  re- 
ceiving a  considerable  amount,  the  amount  so 
received,  an  award  of  $2,459  out  of  a  collec- 
tion of  $8,125,  of  which  only  $1,156  had  been 
turned  over,  will  be  set  aside,  and  the  at- 
torneys will  not  be  allowed  any  compensation. 
[Ed.  Note. — For  other  cases,  see  Attorney 
and  Client,  Cent  Dig.  {{  299,  300;  Dec.  Dig. 
S  153.*] 

Appeal  from  Court  of  Common  Pleas,  Fay- 
ette County. 

Petition  by  Frank  Martin  and  others  for 
rule  on   Lee  B.  Brownfield  and  others  to 
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show  cause  why  the  respondent  should  not 
pay  over  certain  moneys  to  the  petitioner. 
Rule  made  absolute,  and  money  paid  Into 
court  From  a  decree  distributing  the  fund, 
tbe  petitioners  appeal.  Reversed,  with  direc- 
tions. 

Argued  before  FELL,  C.  X,  and  MESTRE- 
ZAT,  POTTER,  ELKIN,  and  MOSCHZIS- 
KER,  JJ. 

E.  D.  Fulton  and  Wm.  W.  Parshall,  both 
of  Unlontown,  for  appellants.  W.  G.  McKean 
and  A.  F.  Cooper,  both  of  Unlontown,  for  ap- 
pellees. 

POTTER,  J.  [1]  Without  going  into  de- 
tails, it  is  sufficient  to  say  that  we  are  all  of 
opinion  that  tbe  record  in  this  case  discloses, 
conduct  upon  the  part  of  the  appellees  which 
is  not  in  accord  with  tbe  recognized  stand- 
ard of  duty  to  which  attorneys  must  conform 
In  dealing  with  clients.  That  relation  is  so 
confidential  In  its  nature  that  it  calls  for 
tbe  exercise  of  the  most  perfect  good  faith. 
In  transactions  between  counsel  and  client, 
no  shadow  of  anything  like  deception  or  un- 
fair dealing  upon  the  part  of  an  attorney 
can  be  countenanced.  In  every  case  in  which 
complaint  is  made,  the  courts  will  scrutinize 
tbe  transaction  with  jealous  care  to  see  that 
there  is  no  relaxation  of  the  rule.  Owing  to 
tbe  confidence  bestowed  upon  him,  the  attor- 
ney is  presumed  to  be  able  to  strongly  in- 
fluence his  client,  "hence  the  law  often  de- 
clares transactions  between  them  void,  which 
between  other  persons  would  be  unobjection- 
able. Unless  the  transaction  is  fair  and  con- 
Mlonable,  it  is  deemed  a  constructive  fraud." 
Shoemaker  v.  Stiles,  102  Pa.  549.  Anything 
which  savors  of  lack  of  good  faith  upon  the 
part  of  an  attorney,  such  as  the  receipt  of 
money  without  giving  notice  to  the  client 
within  a  reasonable  time,  or  the  refusal  or 
neglect  to  pay  over  promptly  upon  demand, 
calls  for  forfeiture  of  all  claim  to  compensa- 
tion.   Balsbaugh  v.  Frazer,  19  Pa.  95. 

[2]  In  the  present  case  it  appears  that  the 
appellees  brought  certain  suits  at  law  to  re- 
cover damages  on  behalf  of  their  clients, 
who  were  foreigners  with  poor  command  of 
the  English  language,  which  suits  were  aft- 
erwards settled  by  the  attorneys  without  pro- 
ceeding to  trial.  The  answer  of  respondents 
shows  that  at  no  time  during  the  negotiations 
did  the  attorneys  disclose  to  their  clients  the 
•mount  of  money  they  expected  to  receive  In 
settlement  of.  the  cases,  nor  did  they,  after 
having  secured  the  sum  of  $8,000  and  costs  in 
the  settlement,  disclose  the  amount  of  money 
n  received  to  any  of  their  clients.  The  only 
reason  suggested  as  an  excuse  for.  so  doln; 
was  that  the  clients  did  not  Inquire  as  to 
the  amount  received  In  settlement  of  the 
cases.  The  court  below  In  its  opinion  said 
that  it  could  not  indorse  the  course  of  coun- 
sel in  their  conduct  of  these  cases,  in  the 
manner  in  which  they  were  compromised,  in 
their  failure  to  advise  and  consult  frankly, 


freely,  and  fully  with  their  clients  In  that 
regard,  whether  It  was  favorable  or  not,  In 
never  advising  them  of  the  amount  received, 
and  in  settling  four  cases  varying  materially 
in  amounts  for  a  lump  sum,  when  they  felt 
and  knew  that  they  would  have  trouble  with 
the  clients  in  making  distribution  and  in  set- 
tling with  them.  If  it  be  taken  for  granted 
that  counsel  were  authorized  to  make  a  set- 
tlement of  the  cases,  the  least  that  they 
should  have  done  in  the  proper  discharge  of . 
their  duty  to  their  clients  would  have  been 
to  have  promptly  notified  them  of  the  full 
amount  of  money  received  by  tbem  in  settle- 
ment, and  which  was  then  in  their  hands  for 
division,  and  to  nave  moved  promptly  to- 
wards a  distribution  of  that  amount  to  and 
among  their  clients.  Admittedly  this  was  not 
dona 

It  appears  from  the  testimony  that  meet- 
ings were  held  and  schedules  of  distribution 
among  the  various  parties  in  interest  were 
prepared  and  discussed  without  any  apparent 
reference  to  the  total  sum  on  hand  which 
was  to  be  divided,  and  without  any  apparent 
knowledge  upon  the  part  of  the  clients  of  the 
amount  of  that  sum.  Naturally  that  would 
have  been  the  first  Item  of  information 
which,  at  that  stage  of  the  proceeding,  the 
clients  were  entitled  to  receive.  The  aggre- 
gate of  the  amounts  named  In  the  schedules 
that  were  submitted  as  being  for  distribution 
was  only  $1,156  out  of  $8,125  which  had  been 
collected.  This  left  a  balance  of  $6,969  to  be 
accounted  for  by  counsel  to  their  clients. 

Various  matters  appear  In  the  opinion  of 
the  court  below,  which  have  been  discussed 
by  counsel,  which  we  do  not  deem  necessary 
to  consider  at  this  time.  Without  regard  to 
anything  but  the  admitted  dereliction  of 
counsel,  as  shown  In  their  answer,  and  as 
pointed  out  in  the  opinion  of  the  court  be- 
low, we  are  all  agreed  that  it  was  of  such  a 
character  as  to  justly  forfeit  all  claim  to 
compensation  upon  their  part.  We  find  noth- 
ing in  the  record  to  warrant  the  criticism 
which  is  expressed  in  the  opinion  of  the 
court  below  upon  the  conduct  of  counsel  for 
the  petitioners  in  this  case.  They  were  not 
upon  trial  in  any  way.  It  was  the  conduct 
of  the  respondents  which  was  under  scrutiny. 
Doubtless  the  duty  of  bringing  such  matters 
to  the  attention  of  the  court  was  unpleasant 
But  the  courageous  discharge  of  duty  in  an 
effort  to  uphold  correct  standards  of  profes- 
sional conduct  calls  for  commendation  rather 
than  censure. 

We  sustain  the  fifth  assignment  which  al- 
leges error  in  awarding  any  part  of  the  fund 
for  distribution  to  counsel.  The  tenth  assign- 
ment, which  specifies  error  in  the  final  order 
of  the  court  below,  is  also  sustained;  and  it 
is  further  ordered  that  the  sum  of  $2,459.23, 
which  was  awarded  as  counsel  fees,  be  added 
to  the  sum  remaining  for  distribution  among 
the  parties  entitled  thereto.  The  costs  of  this 
appeal  to  be  borne  by  the  appellees. 
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In  re  LONG'S  ESTATE. 

(Supreme  Court  of  Pennsylvania.    July  2, 
1012.) 

Wills   (J  316*)— Testamentaby  Capacity— 

Issue  Devisavit  Vel  Non. 

An  issue  devisavit  vel  non  lor  lack  of 
testamentary  capacity  is  properly  refused 
where  the  will  was  executed  eight  months  be- 
fore the  death  of  testator,  and  differed  slight- 
ly from  three  prior  wills  made  by  him  when 
there  was  no  question  of  his  testamentary  ca- 
pacity, and  witnesses  testified  that  at  its  ex- 
ecution he  was  in  full  possession  of  his  fac- 
ulties, though  during  the  last  three  months  of 
his  life  his  mind  was  impaired  by  a  progressive 
disease. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  H  742-749;   Dec.  Dig.  8  316.»] 

Appeal  from  Orphans'  Court,  Fayette 
County. 

In  the  matter  of  the  estate  of  Samuel  M. 
Long,  deceased.  From  a  decree  refusing  Is- 
sue devisavit  vel  non,  George  R.  Long  and 
others   appeal.     Affirmed. 

Argued  before  FELL,  a  J.,  and  MESTRE- 
ZAT,  POTTER,  ELKIN,  and  MOSCHZIS- 
KER,  JJ. 

D.  W.  MacDonald,  John  M.  Core,  and 
James  R.  Cray,  all  of  Unlontown,  for  appel- 
lants. B.  C  Hlgbee,  P.  S.  Newmyer,  and  D. 
M.  Hertzog,  all  of  Unlontown,  for  appellees. 

PER  CURIAM.  This  appeal  Is  from  the 
refusal  of  an  issue  devisavit  vel  non  asked 
for  on  the  ground  of  want  of  testamentary 
capacity.  The  testator  died  at  the  age  of 
86  years,  leaving  to  survive  him  a  widow, 
5  children,  and  17  grandchildren.  By  his 
will  he  gave  his  wife  one-third  of  his  estate 
in  money,  to  each  of  his  children  small  be- 
quests varying  in  amount,  and  gave  the  re- 
mainder of  his  estate  in  equal  parts  to  14 
of  his  grandchildren.  There  was  a  dispute  as 
to  the  date  of  the  execution  of  the  will,  but 
the  court  found  on  sufficient  evidence  that 
it  was  executed  on  the  day  of  its  date,  near- 
ly eight  months  before  the  death  of  the  tes- 
tator. This  will  differed  but  slightly  from 
three  prior  wills  made  by  the  testator  at 
times  when  there  could  be  no  question  as  to 
his  testamentary  capacity,  and  It  expressed 
the  testator's  deliberately  formed,  long  con- 
tinued, and  oft  expressed  purpose  in  dispos- 
ing of  his  estate.  The  last  will  made  no 
change  in  the  amount  of  bequests  to  the  con- 
testants. The  only  change  made  was  to  en- 
large the  gift  to  his  widow  and  to  appoint 
one,  instead  of  two  executors. 

During  the  last  three  or  four  months  of 
the  testator's  life  his  mind  was  impaired  by 
a  progressive  disease,  but  It  was  shown  by 
witnesses  who  were  in  close  relation  to  him 
and  had  the  fullest  opportunity  to  observe 
him  that  at  the  date  of  the  execution  of  the 
will  he  was  in  full  possession  of  his  facul- 
ties, and  attended  to  his  business  affairs. 
Among  these  witnesses  were  his  dentist,  his 
pastor,  his  physicians,  the  collector  to  whom 


he  paid  his  taxes,  business  men  with  whom 
he  had  dealings,  the  cashier  of  the  bank 
where  he  kept  his  account  and  with  whom 
he  consulted  In  relation  to  his  investments 
and  the  counsel  who  drew  and  witnessed  his 
will.  The  testimony  in  support  of  the  peti- 
tion for  an  issue  was  to  the  effect  that  the 
testator's  memory  was  Impaired,  that  he  was 
Irritable  and  petulant,  and  that  he  was  un- 
der a  delusion  in  relation  to  the  conduct  of 
his  wife  towards  him.  This  delusion  certain- 
ly had  no  Influence  on  the  testator  In  mak- 
ing his  will,  since  the  gift  to  his  wife  was 
larger  than  the  gifts  made  in  prior  wills 
and  the  other  facts  shown  were  trivial  and 
unimportant  In  determining  testamentary  ca- 
pacity. 

Applying  to  all  the  testimony  the  authorita- 
tive test  whether  a  verdict  against  the  pro- 
ponents of  the  will  should  be  allowed  to 
stand,  we  are  of  opinion  that  the"  order  refus- 
ing an  issue  should  be  affirmed. 

Order  affirmed. 


WEAVERLING  v.  THROPP. 

(Supreme  Court  of  Pennsylvania.     July  2, 
1012.) 

Masteb  and  Servant  ({  276*)— Injury  to 
Sebvant—  Unguabded  Machinery. 

Where  plaintiff  was  an  all  around  laborer 
at  defendant's  furnace,  and  while  going  to  the 
furnace  building  to  eat  he  was  asked  by  a 
fellow  servant  to  hand  him  a  hose,  and  step- 
ped into  an  unguarded  section  of  a  metal  trunk, 
in  which  a  screw-shaped  shaft  revolved,  and 
which  was  hidden  from  view  by  steam,  and 
was  injured,  a  verdict  for  plaintiff  was  jus- 
tified. 

[Bid.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  If  950-952,  954,  959,  970, 
076;    Dec.  Dig.  §  276.*] 

Appeal  from  Court  of  Common  Pleas,  Bed- 
ford County. 

Action  by  Harold  Weaverllng,  by  his  grand- 
father and  next  friend,  George  Smith,  against 
Joseph  E.  Thropp.  Judgment  for  plaintiff, 
and  defendant  appeals.    Affirmed. 

Argued  before  FELL,  C.  J.,  and  MESTRE- 
ZAT,  POTTER,  ELKIN,  and  MOSCHZISK- 
ER,  JJ. 

Alvln  L.  Little,  of  Bedford,  for  appellant. 
J.  H.  Longenecker,  of  Bedford,  for  appellee. 

PER  CURIAM.  The  plaintiff  was  employ- 
ed as  a  laborer  at  the  defendant's  furnace,  to 
do  whatever  kind  of  work  might  be  assigned 
to  him.  On  the  night  he  was  injured  he  had 
been  digging  down  ore  in  the  stockhouse,  and, 
having  finished  his  work  there,  he  went  to 
the  furnace  building,  where  he  and  other 
workmen  kept  their  dinner  buckets,  to  get 
something  to  eat  In  this  building  there  was 
a  screw-shaped  shaft,  that  revolved  in  a  met- 
al trunk  In  the  floor,  and  removed  waste  from 
the  dust  flue  to  the  outside  of  the  building. 
A  section  of  this  trunk,  at  the  side  of  a  walk, 
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was  uncovered  and  unguarded.  As  the  plain- 
tiff was  passing  this  section,  be  was  asked  by 
a  fellow  workman  to  band  blin  a  bose,  and 
while  doing  this  be  stepped  Into  the  trunk 
and  was  injured. 

The  negligence  alleged  was  in  not  guarding 
the  machinery  in  the  furnace  building  as  re- 
quired by  the  act  of  assembly.  The  main 
grounds  of  defense  were:  (1)  Contributory 
negligence;  (2)  that  the  plaintiff  was  at  a 
place  where  he  was  not  employed  to  be,  and 
was  doing  something  out  of  the  scope  of  his 
employment  Under  the  plaintiff's  testimony, 
the  trunk  was  bid  from  view  by  steam  and 
dost,  and  the  danger  was  unseen,  and  he  was 
in  the  furnace  building  for  a  proper  purpose, 
and  did  what  it  was  customary  for  one  work- 
man to  do  at  the  request  of  another.  This 
testimony  necessarily  carried  the  case  to  the 
jury.  'While  some  parts  of  the  charge  are 
open  to  criticism,  considering  it  as  a  whole, 
we  find  no  error  that  calls  for  reversal. 

The  Judgment  Is  affirmed. 


SAX  ft  ABBOTT  CONST.  CO.  v.  SCHOOL 
DIST.  OP  CITY  OF  WILKES-BABRE. 

(Supreme    Court    of   Pennsylvania.      July    2, 
1012.) 

L  Statutes  (|  94*)— Special  Laws— Munic- 
ipal CORPORATIONS. 

Act  May  6,  1900  (P.  L.  441),  providing  a 
method  for  securing  and  recovering  moneys  due 
subcontractors  for  labor  and  materials  fur- 
nished for  the  construction  of  municipal  work 
or  public  improvements,  is  violative  of  Const. 
art.  3,  |  7,  prohibiting  the  passage  of  any  local 
or  special  law  authorizing  the  creation,  ex- 
tension, or  impairment  of  liens,  or  regulating 
the  affairs  of  counties,  cities,  or  townships, 
or  providing  or  changing  methods  for  the  col- 
lection of  debts. 

[Ed.   Note. — For  other  cases,   see   Statutes, 
Cent  Dig.  H  103,  104;    Dec  Dig.  |  94.*] 


2.  Statutes    (j  94*)— Special  Laws— Col- 
lection op  Debts. 

Act  May  6,  1909  (P.  L  441),  providing 
for  securing  moneys  due  subcontractors  for 
labor  and  materials  for  municipal  work  or 
public  improvements,  provides  a  new  method 
by  which  a  special  class  of  creditors  may  col- 
lect a  special  class  of  debts,  and  so  is  clearly 
divergent  from  and  an  advance  on  the  law  as 
it  existed  prior  to  Const  1874,  and  is  void. 

[Ed.  Note. — For  other  caBes,  see  Statutes, 
Cent  Dig.  ||  103,  104;    Dec.  Dig.  |  94.*] 

3.  Schools  and  School  Districts  ({  86*)— 
Contracts — Statutory  Provisions. 

A  school  district  is  not  authorized  to  with- 
hold payment  of  a  balance  due  a  contractor 
(or  labor  and  materials  furnished  in  the  erec- 
tion of  a  school  building  on  account  of  a  notice 
of  lien  by  a  subcontractor  under  Act  May  6, 
1900  (P.  L.  441),  providing  for  the  securing 
of  moneys  due  subcontractors  for  labor  and 
materials  for  municipal  work  or  public  improve- 
ments. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  ||  208-206;  Dec 
Dig.  I  8**J 

Appeal  from  Court  of  Common  Pleas,  Lu- 
zerne County. 


Action  of  assumpsit  by  the  Sax  &  Abbott 
Construction  Company  against  the  School 
'District  of  the  City  of  Wilkes-Barre.  From 
a  Judgment  for  plaintiff  on  case  stated,  de- 
fendant appeals.    Affirmed. 

Before  Fuller,  J.  Hon.  George  S.  Ferris, 
as  referee,  found  for  the  plaintiff  on  the  case 
stated,  and  the  court  subsequently  overruled 
defendant's  exceptions  to  bis  report  and  di- 
rected that  judgment  be  entered  In  accord- 
ance therewith.  The  case  turned  upon  the 
constitutionality  of  the  act  of  May  6,  1909 
(P.  L.  441). 

Argued  before  FELL,  C.  J.,  and  MES- 
TKEZAT,  PdTTEB,  STEWABT,  and  MO- 
SCHZISKER,  JJ. 

John  H.  Dando,  of  Wllkes-Barre,  for  ap- 
pellant Ira  J.  Williams,  of  Philadelphia, 
and  Evan  O.  Jones  and  George  R.  Bedford, 
both  of  Wllkes-Barre,  for  appellee. 

FELL,  C.  J.  [1,  J]  The  defendant  was  ad- 
mittedly indebted  to  the  plaintiff  In  the  sum 
of  $30,990.47,  the  balance  due  on  a  contract 
for  the  erection  of  a  school  building.  The 
only  reason  for  withholding  payment  was 
that  a  notice  of  a  lien  in  conformity  with  the 
provisions  of  the  act  of  May  6,  1909  (P.  L. 
441),  had  been  served  upon  its  treasurer  by 
a  subcontractor  under  the  plaintiff.  The  case 
turned  on  the  effect  of  this  notice.  The 
learned  referee  reported  that  the  notice  was 
inoperative  and  without  legal  effect  because 
the  act  of  May  6,  1909,  under  which  it  was 
given,  is  unconstitutional.  His  report  was 
confirmed  by  the  court,  and  Judgment  was 
entered  in  accordance  therewith. 

The  act  of  1909  Is  in  direct  violation  of 
section  7  of  article  3  of  the  Constitution, 
which  provides,  among  other  things,  that  the 
General  Assembly  shall  not  pass  any  local 
Or  special  law  "authorizing  the  creation,  ex- 
tension or  impairment  of  liens,"  "regulating 
the  affairs  of  counties,  cities,  townships,  etc., 
*  •  *.  or  providing  or  changing  methods 
for  the  collection  of  debts."  The  act  Is  en- 
titled: "An  act  providing  a  method  where- 
by moneys  due  subcontractors  for  labor  and 
materials  furnished  for  and  in  the  construc- 
tion of  municipal  work  or  public  improve- 
ments may  be  secured  and  recovered."  Sec- 
tion 1  provides  inter  alia :  "That  when  labor 
or  materials  are  furnished  for,  and  in  the 
construction  of,  any  municipal  work  or  pub-  ° 
He  improvement  any  subcontractor  who  has 
furnished  labor  or  materials  therefor  may, 
at  any  time  before  the  construction  of  such 
work  or  improvement  is  completed,  and  ac- 
cepted by  the  municipality,  file  a  written  no- 
tice of  a  lien,  duly  sworn  to  by  the  subcon- 
tractor, or  by  one  of  bis  or  its  agents  or 
officers,  with  the  head  of  the  department  or 
bureau,  if  any  having  charge  of  such  construc- 
tion, and  with  the  controller  or  financial  of- 
ficer of  the  municipality,  or  other  person  or 
officer   charged  with  the  custody  and  dls- 
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bursement  of  the  municipal  funds  applicable 
to  the  contract  under  which  the  claim  is 
made."  Section  2  provides:  "Such  claim,  so 
filed,  shall  be  a  lien  for  the  principal  and  in- 
terest of  the  value  or  agreed  price  of  such 
labor  or  materials,  and  unpaid,  upon  the 
moneys  of  the  city,  borough,  or  other  munic- 
ipal or  quasi  municipal  corporation,  appli- 
cable to  the  construction  of  such  improve- 
ment." Section  3  provides:  "Such  a  lien 
shall  not  continue  for  a  longer  period  than 
sixty  days  from  the  time  of  the  filing  of  the 
aforesaid  notice,  unless  an  action  in  assump- 
sit to  recover  the  amount  so  claimed  is  com- 
mended within  that  time  by  the  claimant  or 
claimants,  against  the  contractor,  and  writ- 
ten notice  of  the  pendency  of  such  action,  Is 
filed  with  the  financial  ofllcer  of  the  munic- 
ipality, with  whom  the  notice  of  the  claim 
is,  by  this  act,  required  to  be  filed."  Section 
4  provides  for  the  discharge  of  the  lien,  and 
section  5  relates  to  the  subject  of  priority. 

[2]  By  its  express  terms  this  is  a  special 
law  passed  for  the  benefit  of  a  special  class  ; 
it  authorizes  the  creation  of  a  Hen  for  the 
price  of  labor  and  material  upon  moneys  of 
municipal  and  quasi  municipal  corporations 
applicable  to  the  construction  of  public  im- 
provements; It  provides  a  new  method  by 
which  a  special  class  of  creditors  may  col- 
lect a  special  class  of  debts.  The  act  was 
apparently  Intended  as  an  extension  of  the 
Mechanics'  Lien  Act  of  June  4,  1901  (P.  L. 
431).  A  number  of  the  sections  of  that  act 
have  been  declared  unconstitutional  for1  the 
reason  that,  since  the  adoption  of  the  Con- 
stitution of  1874,  any  statute  which  extends 
the  law  as  It  then  stood  by  providing  new 
methods  for  the  collection  of  debts  due  a 
special  class  of  creditors  is  void.  Vulcanite 
Portland  Cement  Co.  v.  Allison,  220  Pa.  382, 
69  Atl.  855,  Vulcanite  Paving  Co.  v.  Rapid 
Transit  Co.,  220  Pa.  603,  69  Atl.  1117,  17  L. 
R.  A.  (N.  S.)  884;  Taylor  Lumber  Co.  v.  Car- 
negie Institute,  225  Pa.  486,  74  Atl.  357; 
Sterling  Bronze  Co.  v.  Improvement  Co.,  226 
Pa.  475,  75  Atl.  668 ;  Page  v.  Carr,  232  Pa. 
371,  81  Atl.  430.  In  the  case  last  cited  it  was 
said  that  any  provision  of  the  act  of  1901 
which  is  clearly  divergent  from,  and  an  ad- 
vance upon,  the  law  as  it  stood  prior  to  the 
Constitution  of  1874  is  invalid. 

The  Judgment  is  affirmed. 


SHEETS  v.  8UNBURT  &  NORTHUMBER- 
LAND ELECTRIC  RY.  CO. 

(Supreme  Court  of  Pennsylvania.     July  2, 
1912.) 

Carriers  ft  320*)  —  Injury  to  Passenger  — 
Evidence. 

In  an  action  against  a  street  railway  com- 
pany to  recover  for  injuries  to  a  passenger  by 
the  fall  of  a  limb  of  an  oak  tree,  which  was  dis- 
covered to  be  decayed,  binding  instructions  for 
defendant  were  proper,  where  on  the  day  after 
a  severe  storm  defendant's  employe's  examined 


the  particular  tree,  and  there  was  nothing  to- 
indicate  that  it  was  not  in  Buund  condition. 

[Ed.    Note.— For    other   cases,    see    Carriers, 
Cent.   Dig.   M   1118,    1126,   1149.    1153,   ll(K), 

1167,  1179,  1190,  1217,  1233,  """ "" 

1325 ;    Dec  Dig.  |  320.*] 


1244,  1248,  1315- 


Appeal  from  Court  of  Common  Pleas, 
Northumberland  County. 

Action  by  Philip  Sheets  against  the  Sun- 
bury  &  Northumberland  Electric  Railway 
Company.  From  a  judgment  notwithstand- 
ing the  verdict,  plaintiff  appeals.     Affirmed. 

The  following  opinion  was  filed  by  Auten, 
J.,  in  the  court  of  common  pleas,  grancing 
judgment  for  the  defendant  non  obstante 
veredicto: 

"On  the  evening  of  July  14, 1908,  the  plain- 
tiff boarded  one  of  defendant's  cars  In  the 
borough  of  Sunbury  and  became  a  passenger 
for  hire  to  Island  Park,  then,  and  for  some 
time  prior  thereto,  In  the  possession  of  the 
defendant  as  lessee.  At  this  time  the  park 
was  a  place  of  public  resort,  and  a  large 
electric  sign,  located  in  Sunbury,  announced 
'Big  Show  at  Island  Park.'  While  at  this 
park,  later  In  the  evening,  a  limb  of  a  large 
oak  tree,  under  which  plaintiff  was  standing, 
fell,  striking  and  seriously  injuring  him. 

"The  only  material  question  now  requiring 
our  consideration  is  whether  the  Injury  sus- 
tained was  caused  by  the  negligence  of  the 
defendant  company. 

"Witnesses  for  the  plaintiff,  who  saw  the 
fallen  limb  lying  on  the  ground  the  morning 
after  the  accident,  testify  it  had  broken  Into 
several  pieces,  and  that  It  was  spongy  aud 
decayed,  except  a  small  portion  of  the  heart. 
Witnesses  for  the  defendant,  however,  declare 
that  the  portions  of  the  limb  were  alive,  and 
that  it  had  green  twigs  and  leaves  on  it- 
Two  days  before  the  accident  the  neighbor- 
hood was  visited  by  a  severe  electric  storm, 
accompanied  by  high  winds. 

"It  appears  from  the  uncontradicted  evi- 
dence that  on  July  13th,  the  day  intervening 
between  the  date  of  the  storm  and  that  of 
the  accident,  several  employes  of  the  com- 
pany made  an  inspection  of  the  park  for 
the  purpose  of  discovering  and  removing  dan- 
gerous conditions,  if  any,  and  that  in  this 
course  of  their  work  they  made  an  examina- 
tion from  the  ground  of  this  particular  tree, 
and  of  the  limb  which,  on  the  evening  of  the 
following  day,  fell  and  caused  the  Injury  to 
the  plaintiff.  These  witnesses  state  positive- 
ly that  as  they  observed  the  tree  from  the 
ground,  there  was  nothing  whatever  to  In- 
dicate that  it  was  not  In  a  perfectly  sound 
and  healthy  condition,  though  it  was  noticed 
that  an  outer  portion  of  it  bad  previously 
broken  off  and  disappeared.  It  is  further 
testified  on  behalf  of  the  defendant,  and  uot 
denied  by  the  plaintiff,  that  the  opening  of 
the  park  season,  about  the  15th  of  May,  1908, 
the  defendant  had  several  men  engaged  for 
a  period  of  about  two  weeks  in  cleaning  up 
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the  park,  cutting  down  decayed  trees,  and 
taking  off  limbs  tbat  were  In  bad  condition ; 
and  that  other  and  later  Inspections  were 
made,  from  time  to  time,  before  the  accident. 
The  portion  of  the  limb  which  caused  the 
Injury  was  from  7  to  9  feet  in  length  and  8 
or  0  inches  In  diameter,  and  fell  from  a 
height  variously  estimated  at  from  40  to  70 
feet 

"In  Glase  v.  Philadelphia,  169  Pa.  488,  32 
AtL  600,  It  appeared  that  a  number  of  ad- 
Joining  buildings  on  the  Schuylkill  river, 
known  as  Falrmount  Waterworks,  were 
erected  and  owned  by  the  city  of  Philadel- 
phia. The  large  roof  surface  was  used  by 
the  public,  upon  the  Invitation  of  the  city, 
as  a  place  of  rest  and  pleasure.  Plaintiff 
was  injured  by  a  fall  caused  by  stepping  up- 
on a  loose  plate  covering  a  manhole  in  this 
roof.  The  Supreme  Court  say:  'It  [the  city] 
was  not  compelled  to  provide  any  such  place 
of  rest  and  pleasure;  but  when  it  did  so, 
and  invited  the  public  to  go  upon  it,  clearly, 
according  to  all  the  cases,  It  owed  to  the 
public  the  duty  of,'  at  least,  ordinary  care.' 

"In  1  Thomp.  Neg.  i  996,  the  rule  appli- 
cable to  cases  such  as  the  one  we  are  now 
considering  Is  thus  stated:  The  duty  assum- 
ed by  the  owners  of  places  to  which  the  pub- 
lic thus  resort  In  large  numbers  is  manifestly 
analogous  to  that  which  the  law  imposes  on 
carriers  of  passengers.  Nevertheless  It  has 
been  measured  by  the  standard  of  ordinary 
care.  Doubtless  the  true  theory  is  that  such 
persons  assume  the  obligation  of  exercising 
reasonable  care,  and  that  what  will  be  rea- 
sonable care  will  be  a  degree  of  care  pro- 
portioned to  the  danger  incurred  and  the 
number  of  persons  who  will  be  subjected  to 
that  danger.  A  good  expression  of  the  rule 
of  liability,  applicable  to  such  cases,  is  found 
in  the  English  case  to  the  effect  that  the 
proprietor  of  such  structure  Is  not  a  war- 
rantor or  insurer  that  it  Is  absolutely  safe, 
bnt  that  he  impliedly  warrants  that  it  is  safe 
for  the  purpose  Intended,  save  only  as  to 
those  defects  which .  are  unseen,  unknown, 
and  undiscoverable — not  only  unknown  to 
himself,  but  undiscoverable  by  the  exercise 
of  any  reasonable  skill  and  diligence,  or  by 
any  ordinary  and,  reasonable  means  of  in- 
jury and  examination.  Such  being  the  na- 
ture of  the  obligation,  it  Is  obvious  that  the 
proprietor  of  such  a  building  Is  under  a  con- 
tinuing duty  of  inspection,  to  the  end  of  see- 
ing that  it  is  reasonably  safe  for  the  protec- 
tion of  those  whom  he  invites  to  come  into 
it;  and  that  if  be  neglects  his  duty  in  this 
respect,  so  that  it  becomes  unsafe,  the  ques- 
tion of  his  knowledge  or  ignorance  of  the 
defects  which  render  it  unsafe  is  immate- 
rial.' 

"Under  the  foregoing  authorities,  defend- 
ant was  not  obliged  to  warrant  or  Insure  the 
absolute  safety  of  Island  Park.  It  did,  how- 
ever, impliedly  warrant  that  the  park  was 
safe  for  the  purpose  for  which  the  resort 
was  used,  save  as  to  those  defects  which 


were  undiscoverable  by  the  exercise  of  rea- 
sonable skill  and  diligence,  or  by  ordinary 
and  reasonable  means  by  inquiry  and  ex- 
amination. The  defendant  was  also  under 
the  obligation  of  a  continuing  duty  of  Inspec- 
tion, so  that  the  park  would  be  reasonably 
safe  for  the  protection  of  those  to  whom  the 
invitation  to  visit  it  was  given. 

"Did  the  defendant  comply  with  these  re- 
quirements? Was  there  absence  of  the  care 
required  by  the  circumstances? 

"At  the  request  of  counsel  for  the  defend- 
ant, the  jury  were  asked  to  find  specifically 
whether  the  decay  was  open  and  obvious,  or 
concealed  and  latent,  and  whether  the  in- 
spections and  examinations  were  the  ordi- 
nary and  reasonable  inspections  and  exami- 
nations in  common  use.  They  found  tbat 
the  decay  was  open  and  obvious,  and  that 
the  inspections  were  not  the  ordinary  and 
reasonable  ones  In  common  use.  The  ques- 
tions propounded  to  the  jury,  to  which  they 
were  requested  to  make  special  findings,  did 
not  indicate  whether  the  observable  condi- 
tion of  decay  mentioned  related  to  a  time  be- 
fore or  after  the  fall;  and  there  is  nothing 
in  any  of  the  answers  to  indicate  that  the 
Jury  found  that  the  defect  in  the  limb  was 
open  and  obvious  while  it  remained  on  the 
tree.  Of  course,  the  decayed  condition  was 
obvious  after  it  had  fallen,  but  there  is  not 
a  scintilla  of  testimony  tending  to  show  that 
such  condition  was  observable  while  it  was 
attached  to  the  tree;  nor  is  there  any  evi- 
dence from  which  such  inference  could  have 
been  drawn.  The  question  of  the  defendant's 
negligence  in  that  regard  is  to  be  determined, 
not  by  what  was  discovered  in  the  limb  after 
the  fall,  but  by  what  it  did,  or  omitted  to 
do,  before  the  accident;  and  the  uncontra- 
dicted testimony  of  several  witnesses  estab- 
lishes the  fact  that  upon  an  examination 
made  by  them  from  the  ground  the  day  be- 
fore the  accident  there  was  no  observable 
appearance  of  unsoundness  In  the  limb ;  that 
it.  In  fact,  then  had  a  sound  and  healthy  ap- 
pearance. Likewise,  the  special  finding  as 
to  the  method  of  inspection  employed  was 
absolutely  without  evidence  to  support  it 
And  what  other  or  different  method  should 
the  defendant  have  adopted?  The  only  other 
we  can  conceive  of  would  have  been  by 
climbing  the  tree  for  the  purpose  of  exami- 
nation. But  why  require  that  the  tree  be 
mounted  for  such  purpose,  when  the  limb  ap- 
peared to  be  healthy  and  strong?  If  it 
were  defendant's  duty  to  employ  such 
method  of  examination  for  this  particular 
limb,  then,  in  order  to  protect  itself  from  the 
charge  of  negligence,  it  would  be  obliged  to 
climb  every  tree  and  inspect  every  limb 
thereon,  it  matters  not  how  healthy  or  strong 
might  be  Its  appearance  upon  inspection  from 
the  ground.  This,  in  our  judgment,  would 
be  an  unreasonable  requirement,  and  would 
impose  upon  the  defendant  a  greater  degree 
of  care,  under  the  circumstances,  than  It  was 
required  to  observe. 
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"The  jury  evidently  found  from  the  testi- 
mony that  the  limb  was  decayed,  and  there- 
fore dangerous.  As  the  only  evidence  show- 
ing a  condition  of  decay  was  that  which  re- 
lated to  its  appearance  after  the  accident, 
they  must  hare  Inferred  that  by  a  proper 
method  of  Inspection  the  danger  was  observ- 
able before  the  fall.  If,  as  we  have  already 
indicated,  the  method  of  inspection  was  all 
that  was  reasonably  required,  the  jury  must 
have  further  inferred  that  the  dangerous  de- 
fect In  the  limb  was  observable  by  that  in- 
spection. Such  inference,  however,  is  but  a 
presumption,  with  nothing  but  another  pre- 
sumption to  support  it;  and  this  is  never 
allowed.  It  is  a  matter  of  common  knowl- 
edge that  the  limbs  sometimes  do  decay, 
while  attached  to  the  tree,  without  any  ex- 
ternal evidence  of  such  condition.  The  jury 
might,  with  at  least  equal  reason,  have  in- 
ferred that,  when  Inspected  the  day  prior  to 
the  accident,  the  limb  had  the  appearance  of 
being  perfectly  sound. 

"After  a  careful  consideration  of  this  case, 
we  are  of  the  opinion  that  we  should  have 
directed  a  verdict  for  the  defendant,  and 
that  our  failure  to  do  so  was  error.  It  is 
therefore  now  directed  that  judgment  be  en- 
tered for  the  defendant  non  obstante  vere- 
dicto." 

Argued  before  FELL,  G.  J.,  and  MESTRE- 
ZAT,  POTTER,  ELKIN,  and  MOSCHZISK- 
ER,  JJ. 

George  B.  Relmensnyder,  of  Sunbury,  for 
appellant  J.  Fred  Schaffer,  of  Sunbury,  for 
appellee. 

PER  CURIAM.  The  judgment  Is  affirmed 
for  the  reasons  stated  in  the  opinion  of  the 
learned  judge  of  the  common  pleas. 


SCHAEFFER  v.  HERMAN  et  aL 


(Supreme  Court  of  Pennsylvania. 
1912.) 


July  2, 


1.  Pasties  (|  40*)  —  Intervention  —  As- 
signees. 

Where  one  who  has  exercised  an  option  to 
purchase  land  sues  for  specific  performance,  his 
assignees  may  be  permitted  to  Intervene  as  par- 
ties plaintiff. 

[Ed.  Note. — For  other  cases  see  Parties,  Gent. 
Dig.  IS  60-67;    Dec.  Dig.  |  40.*] 

2.  Specific  Performance  ({  106*)  —  Proceed- 
inos — Pasties  Defendant. 

A  bill  for  specific  performance  against  the 
vendor  in  an  option  to  purchase  land  should  not 
include  as  defendants  parties  who  claim  no 
right  or  title  under  the  contract,  but  assert 
rights  springing  out  of  a  subsequent  option  rep- 
resenting a  different  transaction ;  the  only 
question  involved  between  such  parties  and  the 
plaintiffs  being  the  title  to  the  land,  as  to  which 
equity  has  no  jurisdiction. 

[Ed.  Note. — For  other  cases,  see  Specific  Per- 
formance, Cent.  Dig.  ||  342-351;  Dec.  Dig.  I 
106.*] 


Dig 


3.  Specific  Performance  (|  106*)— Proceed- 
ings—Parties Plaintiff. 

Where  one  of  two  joint  holders  of  an  op- 
tion to  purchase  land  repudiates  the  contract, 
and  in  connection  with  other  adverse  parties  se- 
cures another  option  for  the  same  land,  the  oth- 
er optionee,  upon  tender  of  the  entire  purchase 
price  within  the  period  of  the  option,  is  entitled 
to  sue  for  specific  performance  without  joining 
the  first  optionee  as  plaintiff. 

[Ed.  Note. — For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  gf  342-351;  Dec.  Dig.  | 
106.*] 

4.  Specific  Performance  (|  57*) — Contracts 
Enforceable— Consideration. 

An  option  under  seal  in  the  nature  of  a 
unilateral  nudum  pactum  becomes  binding  be- 
tween the  parties  on  acceptance,  and  subject  to 
specific  performance. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent' Dig.  {  178;    Dec.  Dig.  |  57.*] 

5.  Tender  (|  14*)— Requisites— Conditions. 

That  a  tender  is  coupled  with  a  condition 
on  which  the  debtor  has  a  right  to  insist  and 
to  which  the  creditor  cannot  reasonably  object 
does  not  invalidate  it 

Ed.  Note.— For  other  cases,  see  Tender,  Cent 
ig.  If  33-38;  Dec.  Dig.  |  14.*] 

6.  Specific  Performance  (|  126*) — Proceed- 
ing b — Relief. 

Where  one  of  two  joint  optionees  to  pur- 
chase land  repudiates  the  contract,  and  the  oth- 
er sues  for  specific  performance  after  tendering 
the  entire  purchase  price,  it  is  within  the  power 
of  the  court  to  direct  a  conveyance  directly  to 
the  plaintiff's  assignees,  who  have  intervened  as 
parties  plaintiff. 

[Ed.  Note. — For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  H  401-405;  Dec.  Dig.  | 
126.*] 

Appeal  from  Court  of  Common  Pleas,  Cen- 
tre County. 

Bill  In  equity  by  Lewis  A.  Schaeffer,  now 
for  use  of  Rembrandt  Peale  and  another, 
against  John  H.  Herman  and  others  for 
specific  performance.  From  a  decree  for 
plaintiff,  defendant  American  Lime  &  Stone 
Company .  appeals.    Modified. 

Argued  before  FELL,  C.  J.,  and  MESTRE- 
ZAT,  ELKIN,  STEWART,  and  MOSCH- 
ZISKER,  JJ. 

Stevens  &  Pascoe,  of  Tyrone,  and  T.  C. 
Hippie,  of  Lock  Haven,  for  appellant  John 
Blanchard,  of  Bellefonte,  Edmund  Blanchard, 
of  Bellefonte,  and  C.  La  Rue  Munson,  of 
Willlamsport  for  appellee. 

ELKIN,  J.  The  consideration  of  this  case 
has  been  approached  from  so  many  angles 
that  It  is  difficult  to  blaze  a  correct  line 
through  the  underbrush  of  legal  technicali- 
ties to  the  material  points  necessary  to  a 
proper  solution  of  the  questions  here  involv- 
ed. It  will  be  Impossible,  within  anything 
like  the  proper  limits  of  an  opinion,  to  dis- 
cuss consecutively  and  separately  each  of  the 
34  assignments  of  error,  and  It  is  not  neces- 
sary to  do  so  In  order  to  determine  the 
rights  of  the  parties.  The  original  bill  was 
filed  by  Schaeffer,  plaintiff,  against  John  H. 
Herman,  Alice  E.  Herman,  and  Samuel  Shef- 
fer,   defendants.     The  primary  purpose   of 
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tie  bill  was  to  compel  specific  performance 
of  an  agreement  In  writing  for  the  sale  of 
land.  The  Hermans  and  Sheffer  eacb  filed  a 
demurrer  to  the  bill,  which  was  overruled. 
After  the  filing  of  the  original  bill,  Peale 
and  Shoemaker  presented  a  petition  asking 
leave  to  intervene  as  parties  plaintiff,  and 
were  permitted  to  do  so.  Subsequently  the 
bill  was  further  amended  by  including  War- 
field,  Harris,  and  the  American  Lime  &  Stone 
Company  as  parties  defendant,  and,  as 
against  the  defendants  thus  included,  certain 
additional  relief  was  prayed  for.  Warfleld, 
Harris,  and  the  American  Lime  &  Stone 
Company  filed  a  separate  demurrer,  which 
was  also  overruled.  The  case  then  went  to 
a  bearing  with  all  of  the  parties  included, 
either  as  plaintiffs  or  defendants.  At  the 
outset  it  is  necessary  to  determine  whether 
the  learned  court  below  committed  error  in 
overruling  the  demurrers,  or  any  of  them. 
Without  going  into  an  elaborate  discussion, 
we  think  the  demurrers  filed  by  Herman  and 
bis  wife,  and  by  Sheffer,  were  properly  over- 
ruled. They  were  all  parties  to  the  original 
optional  agreement,  which  it  was  sought  to 
have  specifically  enforced.  They  were  all 
interested  In,  or  at  least  had  a  connection 
with,  the  same  transaction.  The  matters 
complained  of  in  the  bill  related  to  the  op- 
tional agreement  with  which  all  of  these  par- 
ties were  either  directly  or  incidentally  con- 
nected. If  the  plaintiff  was  entitled  to  relief 
at  all,  and  this  depended  upon  the  facts,  he 
certainly  had  the  right  to  proceed  against 
all  of  the  defendants  named  in  the  original 
MIL  If  the  facts  warranted  the  relief  sought, 
Schaeffer  clearly  waB  within  his  legal  rights 
In  asking  the  relief  prayed  for. 

[1]  It  is  equally  clear  that  Peale  and  Shoe- 
maker were  entitled  to  Intervene  as  parties 
plaintiff.  They  were  the  assignees  of  what- 
ever rights  Schaeffer  had  under  the  agree- 
ment If  Schaeffer's  title  was  good,  so  was 
theirs,  and  their  intervention  in  no  way  af- 
fected the  rights  of  the  defendants,  who  could 
as  well  defend  against  all  of  the  plaintiffs 
tins  Joined  as  against  the  original  complain- 
ant Under  the  facts,  their  rights  were  no 
greater  and  no  less  than  those  of  Schaeffer. 
As  assignees  they  were  Interested  in  the 
transaction  growing  out  of  the  original  agree- 
ment, and  as  such  bad  a  right,  with  the 
permission  of  the  court,  to  be  heard.  There 
was  therefore  no  error  in  permitting  them 
to  intervene. 

[2]  As  to  Warfleld,  Harris,  and  the  Ameri- 
can Lime  4  Stone  Company,  a  very  different 
question  arises.  These  parties  did  not  claim 
any  rights  under  the  original  agreement,  and 
were  not  asserting  any  title  depending  upon 
that  agreement  Whatever  claim  of  title 
they  bad,  or  thought  they  had,  grew  out  of  a 
different  transaction  and  a  subsequent  op- 
tion. If  for  any  reason  the  original  optional 
agreement  should  be  declared  invalid,  their 
option  no  doubt  would  have  been  good;   but 


this  all  depended  upon  a  transaction  with 
which  they  bad  no  connection.  The  rights  of 
the  parties  under  the  original  agreement 
on  the  other  hand,  did  not  depend  In  the 
remotest  degree  upon  what  was  done  by  these 
parties  in  securing  rights  under  a  subsequent 
option.  Each  agreement  represented  a  sepa- 
rate transaction,  and,  while  title  to  the  same 
land  was  involved,  the  rights  of  the  parties 
grew  out  of  independent  contracts.  As  be- 
tween these  parties,  the  only  question  In- 
volved was  title  to  the  land  in  dispute,  and 
equity  does  not  have  jurisdiction  to  deter- 
mine questions  of  disputed  title.  This  has 
been  decided  over  and  over  again  in  Penn- 
sylvania. As  between  the  plaintiffs  and  War- 
field,  Harris,  and  the  American  Lime  &  Stone 
Company,  we  cannot  regard  this  as  any- 
thing but  an  ejectment  bill  Involving  the 
question  of  disputed  title,  which  must  be 
tried,  if  at  all,  on  the  law  side  of  the  court 
Chambersburg  Boro.  School  District  v.  School 
District  228  Pa.  119,  77  Atl.  414.  Of  course, 
if  it  now  be  determined  in  this  proceeding 
that  the  original  optional  agreement  was 
properly  exercised  within  the  time  specified, 
a  good  title  passed  to  the  optionee,  who  could 
assign  it  to  others,  and  it  would  necessarily 
follow  that  no  title  passed  under  the  subse- 
quent option,  but  this  question  cannot  be 
raised  by  a  bill  in  equity  to  specifically  en- 
force the  original  contract  The  bill  should 
have  been  dismissed  as  to  Warfleld,  Harris, 
and  the  American  Lime  &  Stone  Company, 
and  we  think  the  learned  court  below  erred 
in  overruling  their  demurrer.  This  does  not 
affect  the  proceeding  as  to  the  other  parties, 
because  the  dismissal  of  the  bill  as  to  these 
defendants  leaves  a  distinct  cause  of  action, 
growing  out  of  a  single  transaction,  to  be 
determined  between  the  parties  to  that  trans- 
action, or  those  having  the  right  to  legally 
represent  them,  and,  over  the  subject-matter 
of  this  controversy,  equity  has  jurisdiction  to 
give  relief. 

[3]  The  important  question  of  fact  in  the 
case  is  whether  the  original  option  was  prop- 
erly exercised  within  the  time  specified  in  the 
agreement  for  the  sale  of  the  land  in  dispute. 
The  agreement  dated  December  30,  1904, 
was  in  writing  and  under  seal.  It  was  sign- 
ed by  Herman  and  his  wife,  who  agreed  to 
convey,  and  by  Schaeffer,  who  had  the  op- 
tion to  purchase.  The  conveyance,  in  the 
event  of  the  option  being  exercised,  was  to 
be  made  to  Schaeffer  and  Sheffer,  their  heirs 
and  assigns.  The  purchase  price  was  to  be 
paid  on  or  before  January  1,  1908,  and  the 
agreement  was  to  be  deemed  null  and  void 
if  the  consideration  was  not  paid  within  the 
time  specified.  Time  was  of  the  essence  of 
the  contract;  it  being  necessary,  in  order  to 
exercise  the  option,  to  make  or  tender  pay- 
ment in  accordance  with  the  terms  of  the 
agreement  This  means  that  the  optionees 
bad  until  the  1st  day  of  January,  1908,  to 
make  or  tender  payment    The  contract  was 
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binding  upon  the  Hermans  from  the  date  of 
its  execution,  and  became  a  contract  Inter 
partes,  binding  on  all  concerned,  if  proper- 
ly exercised  on  or  before  January  1,  1908. 
Barnes  v.  Rea,  219  Pa.  279,  68  Atl.  836; 
Barnes  v.  Rea,  219  Pa.  287,  68  Atl.  839.  On 
this  branch  of  the  case,  the  only  question 
that  can  arise  is  whether  the  option  was 
properly  exercised.  The  facts-  have  all  been 
found  In  favor  of  Schaeffer,  and  the  evidence 
fully  warrants  the  findings;  but,  with  the 
facts  so  found,  there  still  remains  a  mixed 
question  of  law  and  fact  to  be  determined. 
The  name  of  Sheffer,  by  direction  of  Schaef- 
fer, was  inserted  as  an  optionee  in  the  agree- 
ment, and  in  that  sense  he  became  a  party  to 
the  contract,  although  he  did  not  sign  it  Dif- 
ferences arose  between  Schaeffer  and  Sheffer 
respecting  the  option  and  their  rights  under 
it;  and,  these  differences  remaining  unad- 
justed, Sheffer  on  August  17,  1905,  declared 
that  he  had  no  further  interest  In  the  op- 
tion and  refused  to  take  any  steps  looking  to 
an  exercise  of  it,  or  to  assist  Shaeffer  in  so 
doing.  After  his  disagreement  with  Schaef- 
fer, Sheffer,  In  connection  with  other  adverse 
parties,  began  negotiations  wlththe  Hermans 
for  a  new  option  on  the  same  land,  and  final- 
ly succeeded  In  obtaining  it.  He  had  full 
knowledge  of  the  former  option,  and  knew 
that  Schaeffer  insisted  upon  his  right  to  ex- 
ercise It;  but,  notwithstanding,  he  and  those 
associated  with  him  persisted  in  their  efforts 
to  secure  another  option.  In  so  doing  they 
took  their  chances,  and  cannot  plead  want  of 
knowledge  In  extenuation  of  their  conduct. 
The  learned  court  below  found  as  a  fact  that 
Sheffer  In  taking  the  new  option,  and  Her- 
man in  giving  It,  acted  In  bad  faith  and  in 
willful  disregard  of  the  rights  of  Schaeffer 
under  the  original  agreement.  Under  this 
state  of  tacts,  It  is  perfectly  clear  that  the 
rights  of  Schaeffer  under  the  original  agree- 
ment should  be  protected,  provided  he  was 
in  position  to  assert  them  without  the  co-op- 
eration of  Sheffer.  It  is  contended  for  appel- 
lants that,  when  a  contract  for  the  purchase 
of  real  estate  recites  that  the  conveyance 
shall  be  made  to  two  persons,  a  bill  cannot 
be  maintained  by  one  to  compel  the  vendor  to 
convey  the  entire  title  to  that  one.  This 
would  certainly  be  true  If  both  vendees  were 
asserting  rights  under  the  contract,  and  If 
neither  vendee  was  In  position  to  demand  the 
conveyance  of  the  entire  title  to  him.  On  the 
other  hand,  it  would  be  most  unconscionable 
to  permit  a  vendor,  for  purposes  of  his  own, 
to  enter  into  an  arrangement  with  one  of  two 
vendees,  by  which  the  right  to  a  conveyance 
was  not  to  be  demanded,  and  thus  defeat  the 
right  of  the  other  vendee  to  have  his  con- 
tract enforced.  In  cases  of  this  kind,  much 
depends  upon  the  facts.  Acts  of  one  in  rela- 
tion to  the  common  estate,  so  far  as  bene- 
ficial thereto,  will  be  presumed  to  Inure  to 
the  benefit  of  all  who  may  be  interested 
therein.  17  Am  &  Eng.  Ency.  of  Law  (2d 
Ed.)  COS.    In  our  own  state  it  has  been  held 


that,  where  a  joint  purchaser's  share  of  the 
purchase  money  under  a  contract  for  the 
sale  of  land  Is  paid  by  his  associates,  and  he 
falls  to  pay  his  share  of  the  purchase  money, 
the  other  joint  purchasers  acquire  an  equita- 
ble title,  and  neither  he  nor  those  claiming 
under  him  can  recover  in  ejectment  against 
the  joint  purchasers  who  do  pay,  without 
paying  or  tendering  before  suit  brought,  his 
share  of  the  purchase  money.  Deitzler  v. 
Mishler,  37  Pa.  82. 

Even  If  Schaeffer  be  considered  nothing 
more  than  a  joint  purchaser  with  Sheffer, 
he  had  the  right  to  pay,  or  tender  payment 
of,  the  entire  purchase  price,  and,  when  he 
did  so,  the  most  Sheffer  could  insist  upon 
was  that,  as  to  his  share,  Shaeffer  held  an 
equitable  title,  which  could  not  be  asserted 
without  Sheffer  either  paid  or  tendered    his 
share  of  the  purchase  money,  and  this  he  fail- 
ed to  do.    There  Is  a  fiduciary  relation  ex  1st i  g 
between  joint  tenants,  joint  vendees,  and  Joint 
optionees,  which  gives  to  one  the  right  to  per- 
form acts  beneficial  to  the  common  estate. 
Surely  Schaeffer,  one  of  the  optionees,  had 
the  right  to  pay,  or  tender  payment  of,  the 
enure  purchase  price,  and  when  he  did  so, 
as  the  court  below  found  he  did,  the  optlon- 
ors  were  not  in  position  to  say,  "We  will  not 
comply  with  our  covenant  to  convey  because 
both  of  the  optionees  did  not  join  in  making 
the  tender."     Either  one  of  the  optionees  could 
tender  the  entire  purchase  price  and  thus  ex- 
ercise the  option.     The  only  question   that 
could  then  arise  is.  as  to  whom  the  convey- 
ance should  be  made;  but,  when  either  one 
of  the  optionees  tendered  the  purchase  price 
within  the  time  specified  in  the  agreement, 
there  was  an  election  to  purchase,  and  the 
contract  became  binding  inter  partes.     We 
agree  that  if  Sheffer  had  any  rights  under 
the  original  agreement,  or  if  he  had  done 
nothing  to  forfeit  his  rights  thereunder,  or  if 
he  had  not  joined  with  Herman  In  executing 
a  new  option  for  the  purpose  of  avoiding  a 
conveyance  under   the  original   option,    he 
might  be  in  position  to  ask  equitable  relief 
or  perhaps  to  demand  that  his  rights  be  rec- 
ognized in  the  conveyance.    But  the  court  be- 
low has  found  that  Sheffer  and  Herman  ig- 
nored the  original  agreement  and  that  Shef- 
fer not  only  declared  that  he  did  not  claim 
any  rights  under  it  but  by  his  acts  forfeited 
whatever  rights  he  might  otherwise  hare  as- 
serted.    Certainly  Sheffer  and   Herman    by 
thus  acting  could  not  defeat  the  right   of 
Schaeffer  to  insist  upon  a  performance   of 
the  contract  when  be  had  complied  with  its 
terms.     We  therefore  conclude,   under    the 
facts  as  found,  that  Shaeffer  was  In  position 
to  compel  specific  performance  of  the  con- 
tract 

[4]  It  is  also  urged  that  the  original  agree- 
ment was  a  unilateral  nudum  pactum,  with- 
out any  consideration  to  support  it  and 
therefore  not  specifically  enforceable.  We 
cannot  accept  this  position  as  pound.  .  We 
agree  that  there  is  a  sharp  conflict  of  author- 
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(ty  as  to  the  effect  to  be  given  an  option  un- 
der seal  when  the  courts  are  asked  to  de- 
cree specific  performance  of  such  a  contract 
On  one  side  It  Is  held  that  the  seal  renders 
the  option  Irrevocable,  and  on  the  other  that 
the  courts,  looking  to  the  substance  and  not 
the  form,  should  disregard  the  seal,  and  treat 
the  option  as  revocable  until  accepted.  But 
even  in  this  conflict  of  authority,  both  sides 
agree  that  when  the  option  Is  accepted — 
that  is,  when  it  is  exercised  according  to  its 
terms— it  becomes  a  valid  binding  contract 
and  necessarily  the  subject  of  specific  per- 
formance. The  conflict  of  authority  as  to 
the  effect  of  the  seal  is  limited  to  the  rights 
of  the  parties  during  the  option  period,  and 
before  there  has  been  an  acceptance.  After 
acceptance,  the  contract  then  being  Inter 
partes,  Is  to  be  treated  like  any  other  con- 
tract made  between  contracting  parties,  and 
subject  to  the  same  rules  of  law.  In  the  case 
at  bar  the  court  has  found  as  a  fact  that 
there  was  an  acceptance,  and  therefore  what 
was  In  the  first  Instance  a  unilateral  agree- 
ment because  an  absolute  contract  binding 
upon  both  parties  according  to  its  terms1. 

[i]  Nor  can  we  agree  with  the  contention 
of  appellants  that  the  tender  made  by 
Schaeffer  to  Herman  was  accompanied  with 
sncb  conditions  as  to  make  it  invalid.  The 
general  rule  no  doubt  is  that  a  tender  must 
be  absolute  and  without  condition;  but  in 
this  broad  sense  the  rule  must  necessarily 
be  subject  to  some  qualifications  as  applied 
to  the  facts  of  a  particular  case.  It  is  more 
accurate  to  say  that  a  tender,  to  be  good, 
most  not  be  accompanied  by  any  condition 
to  which  the  creditor  has  a  right  to  object 
and  Is  not  invalidated  if  coupled  with  a  con- 
dition upon  which  the  debtor  has  a  right  to 
Insist  and  to  which  the  creditor  cannot 
reasonably  object  28  Am.  &  Eng.  Ency.  of 
Uw  (2d  Ed.)  pp.  31  and  32,  and  notes.  It 
Is  proper  to  accompany  the  tender  with  an 
explanation  of  the  transaction.  In  the  pres- 
ent case,  Herman  had  the  right  to  insist  up- 
on the  payment  of  the  purchase  price,  and  it 
was  necessary  for  the  optionees,  or  one  of 
them,  to  tender  the  entire  amount  and  this 
was  done.  It  is  true  that  the  tender  was 
accompanied  by  an  explanation  that  Shef- 
fer  had  forfeited  his  rights  under  the  con- 
tract, and  that  it  was  being  exercised  by 
Schaeffer  alone.  If  this  explanation  were 
true  in  point  of  fact  and  Herman  knew  that 
Sheffer  had  relinquished  his  rights  under 
the  original  agreement  he  would  not  be 
warranted  in  refusing  to  convey  to  Schaef- 
fer, if  the  latter  was  in  position  to  insist 
on  performance.  This  is  especially  true  in 
view  of  the  findings  of  the  court  that  Her- 
man and  Sheffer  had  Joined  hands  in  an 
attempt  to  render  the  first  agreement  null 
and  void  In  order  to  secure  a  better  price 
nnder  the  new  option.  The  learned  court 
Mow  found  all  the  facts  relating  to  the 
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validity  of  the  tender  in  favor  of  Schaeffer ; 
and,  upon  the  facts  as  found,  we  conclude 
there  was  a  sufficient  tender  to  meet  the 
requirements  of  the  contract  and  to  preserve 
the  rights  of  the  parties  under  it 

[I]  Again  it  is  urged  with  much  force 
that  even  if  the  tender  be  held  good,  the 
contract  can  only  be  specifically  enforced 
In  favor  of  both  optionees,  and  that  the 
court  erred  in  decreeing  a  conveyance  to 
Peale  and  Shoemaker,  their  heirs  and  as- 
signs. This  objection  is  more  apparent  than 
real.  The  original  agreement  required  a  con- 
veyance to  the  optionees,  their  heirs  and 
assigns.  No  one  will  doubt  that  if  both 
optionees  had  assigned  their  interest  in  the 
contract  to  other  parties,  those  parties,  by 
complying  with  the  terms  of  the  agreement, 
could  demand  performance ;  or  if  one  of  the 
optionees  had  formally  relinquished  his 
rights  under  the  agreement  in  favor  of  the 
other,  and  the  remaining  optionee  had  then 
assigned  all  rights  resulting  to  him  to  third 
parties,  they  would  be  in  position  to  Insist 
upon  specific  performance.  This,  in  sub- 
stance, is  what  the  learned  court  below 
found  the  parties  did.  Sheffer  forfeited  all 
his  rights  under  the  contract  and  this  left 
Schaeffer  in  position  to  carry  out  the  con- 
tract to  tender  the  entire  purchase  price, 
and  to  demand  performance.  Schaeffer  was 
therefore  in  position  to  assign  his  interest  to 
Peale  and  Shoemaker,  and  they,  as  his  as- 
signees, could  assert  whatever  rights  he  bad 
under  the  contract  Equity  regards  that  as 
done  which  should  have  been  done.  When 
all  the  parties  were  before  the  court  and 
their  rights  determined  under  the  facts,  It 
was  within  the  power  of  the  court  to  decree 
a  conveyance  direct  to  Peale  and  Shoemaker, 
the  real  owners  of  the  title,  without  re- 
sorting to  the  circumlocution  of  directing  a 
conveyance  to  the  different  parties  repre- 
senting the  various  steps  in  the  transaction. 
This  is  what  the  court  did,  and,  under  the 
facts,  we  see  no  error  in  the  course  taken. 

Many  other  questions  have  been  raised 
and  discussed ;  but  we  do  not  consider  them 
vital  in  the  consideration  of  the  case.  The 
facts  fully  warranted  the  findings,  and  the 
conclusion  reached,  respecting  the  original 
parties  to  the  transaction,  was  equitable 
and  Just  We  sustain  those  assignments 
which  relate  to  the  order  of  the  court  below 
refusing  to  sustain  the  demurrer  filed  by 
rVarfleld,  Harris,  and  the  American  Lime  & 
Stone  Company.  As  to  these  defendants, 
the  bill  is  dismissed  with  costs.  The  plain- 
tiffs, having  improperly  included  these  de- 
fendants in  the  bill,  should  pay  these  costs. 

Decree  modified  so  as  to  exclude  clauses 
3,  4,  and  5  from  Its  requirements,  and,  as 
modified,  it  is  affirmed.  The  costs  of  War- 
field,  Harris,  and  the  American  Lime  &  Stone 
Company  to  be  paid  by  appellees,  and  all 
other  costs  by  appellants. 
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SCHAEFFBR  v.  COLDREN  et  al 

(Supreme  Court  of  Pennsylvania.     July  2, 
1912.) 

1.  Specific  Pebfobmance  (I  97*)— PEBFOBM- 
ANCE BY  PLAINTIFF— SUFFICIENCY  OF  TEN- 
DEB. 

Where  the  purchaser  of  land  on  the  last 
day  for  exercising  his  option  made  an  effort  to 
comply  with  the  terms  of  the  agreement,  leav- 
ing a  certified  check  with  the  seller's  wife  in 
the  absence  of  the  seller,  and  returning  at  night 
to  make  the  tender,  but  being  unable  to  gain 
admission,  though  the  seller  was  at  home,  and 
at  the  earliest  opportunity  the  purchaser  in- 
formed the  seller  of  what  he  had  done  and  ten- 
dered a  certified-  check  for  the  balance,  which 
was  refused  without  objection  to  the  form  of 
the  tender,  and  without  any  offer  to  return 
the  check  left  with  the  seller's  wife,  there  was  a 
sufficient  tender  to  warrant  a  decree  for  specific 
performance  of  the  contract. 

[Ed.  Note. — For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  §§  286-298;  Dec.  Dig.  f 
97.*] 

2.  Estoppel  (|  78*) — Equitable  Estoppel— 
Grounds. 

One  party  to  a  contract  may  not  by  agree- 
ing to  a  modification  of  the  terms  of  payment, 
mislead  the  other  party  and  then,  when  too  late 
to  make  other  arrangements,  refuse  to  accept 
the  terms  agreed  upon  and  defeat  the  right  to 
exercise  an  option. 

[Ed.  Note. — For  other  cases,  see  Estoppel, 
Cent.  Dig.  If  204-210;    Dec.  Dig.  f  78.*] 

3.  Tender  (I  16*)  —  Requisites  and  Suffi- 
ciency. 

Acts  which  are  in  themselves  insufficient 
to  make  a  complete  tender  may  constitute  proof 
of  readiness  to  perform  so  as  to  protect  the 
rights  of  a  party  under  a  contract,  where  a 
proper  tender  is  rendered  impossible  by  circum- 
stances not  due  to  the  fault  of  the  tenderer. 

[Ed.  Note. — For  other  cases,  see  Tender,  Cent 
Dig.  H  47-68;   Dec  Dig.  |  16.*] 

4.  Tender  (|  15*)  —  Requisites  and  Suffi- 
ciency. 

If  no  objection  is  made  to  a  tender  of  the 
certificate  of  deposit  or  certified  check  on  the 
ground  that  it  is  not  lawful  money,  such  tender 
is  sufficient 

[Ed.  Note. — For  other  cases,  see  Tender,  Cent 
Dig.  H  39-46;    Dec.  Dig.  f  15.*] 

5.  Judgment  (|  273*)— Death  of  Pabty — En- 
try of  Judgment  Nunc  Pbo  Tunc. 

Where  a  plaintiff  or  defendant  dies  after 
final  argument,  but  before  the  entry  of  the  de- 
cree, the  court  may  direct  the  decree  to  be  en- 
tered as  prior  to  the  death  of  the  party. 

[Ed.  Note. — For  other  cases,  see  Judgment 
Cent  Dig.  Si  525-541;   Dec.  Dig.  g  273.*] 

Appeal  from  Court  of  Common  Pleas,  Cen- 
tre County. 

Bill  by  Lewis  A  Schaeffer,  now  for  use 
of  Rembrandt  Peale  and  another,  against  W. 
H.  Coldren  and  others  for  specific  perform- 
ance. From  a  decree  for  plaintiff,  defendants 
appeal.    Modified. 

Argued  before  FELL,  C  J.,  and  MES- 
TREZAT,  ELKIN,  STEWART,  and  MOSCH- 
ZISKER,  JJ. 

T.  C.  Hippie,  of  Lock  Haven,  and  Stevens 
ft  Pascoe,  of  Tyrone,  for  appellants.  C.  La 
Rue  Munson,  of  Williamsport,  and  John 
Blanchard  and  Edmund  Blanchard,  both  of 
Bellefonte,  for  appellee. 


ELKIN,  J.  Before  proceeding  to  a  discus- 
sion of  the  questions  relating  to  the  merits 
of  the  controversy  between  the  parties  to 
the  original  bill,  It  is  necessary  to  consider 
whether  the  demurrer  filed  by  Warfleld,  Har- 
ris, and  the  American  Lime  &  Stone  Compa- 
ny should  have  been  sustained.  This  ques- 
tion has  been  discussed  at  length  in  the  case 
of  Schaeffer  v.  Herman  et  al.,  85  Atl.  94,  in 
an  opinion  this  day  handed  down.  It  will  not 
be  necessary  to  elaborate  the  discussion  for 
the  purposes  of  the  present  case;  it  Is  suffi- 
cient to  say  that  nothing  done  by  Warfleld, 
Harris,  and  the  American  Lime  A  Stone  Com- 
pany in  connection  with  the  second  option 
has  anything  to  do  with  the  rights  of  the 
parties  under  the  first  agreement  The  pri- 
mary purpose  of  the  bill  Is  to  enforce  as 
against  the  Coldrens  the  specific  perform- 
ance of  the  first  agreement  by  compelling  a 
conveyance  of  the  land  to  the  parties  who 
are  asserting  title  thereto.  Matters  relating 
to  the  second  option  grew  out  of  a  separate 
transaction  with  which  different  parties  are 
connected.  The  demurrer  should  have  been 
sustained  and  the  bill  dismissed  as  to  War- 
fleld, Harris,  and  the  American  Lime  &  Stone 
Company.  This,  however,  does  not  affect  the 
right  of  the  plaintiffs  to  demand  specific  per- 
formance and  secure  equitable  relief  as 
against  the  other  parties  properly  included  in 
the  bill.  As  to  the  remaining  parties,  the 
bill  may  be  maintained  If  the  facts  war- 
rant it 

[1]  It  Is  a  bill  for  specific  performance  of 
an  optional  agreement  for  the  sale  of  land. 
In  order  to  understand  the  questions  Involv- 
ed, It  is  necessary  to  recite  the  material  facts 
upon  which  the  rights  of  the  parties  depend. 
Coldren  and  his  wife,  by  a  contract  in  writ- 
ing, agreed  to  sell  and  convey  a  certain  de- 
scribed tract  of  land  to  Schaeffer,  his  heirs 
and  assigns,  for  the  sum  of  $8,000.  The 
covenant  to  sell  and  convey  was  absolute  on 
its  face,  but  the  entire  agreement  became 
optional  by  reason  of  a  subsequent  clause 
which  provided  that  the  contract  shall  be 
deemed  null  and  void  If  the  $8,000  be  not 
paid  on  a  day  specified.  On  the  last  day  for 
exercising  the  option,  Schaeffer  paid  $100  for 
an  extension  of  10  days,  which  extension  is 
in  writing,  signed  by  Coldren  and  his  wife, 
as  was  the  original  agreement  By  this  ex- 
tension, for  which  there  was  ample  consider- 
ation, Schaeffer  clearly  had  the  right  to  ex- 
ercise the  option  according  to  the  terms  of 
the  agreement  on  or  before  July  15,  1905. 
A  few  days  after  Schaeffer  secured  the  ex- 
tension, he  began  negotiations  with  Coldren 
for  the  purpose  of  arranging  different  terms  of 
payment  He  desired  to  make  a  cash  payment 
of  $2,500  and  to  secure  the  balance  by  a  mort- 
gage upon  the  property.  The  learned  court 
below,  sitting  as  a  chancellor,  found  as  a 
fact  that  Coldren  agreed  to  the  modified 
terms  of  payment  several  days  before  the 
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option  expired,  and  that,  according  to  the 
arrangement,  Schaeffer  was  to  have  all  the 
necessary  papers  prepared  so  that  the  trans- 
action could  be  closed  oat  on  the  following 
Saturday,  when  Goldren  was  to  come  to 
Bellefonte  for  this  purpose.  This  was  the 
last  day  upon  which  the  option  could  be  ex- 
ercised, and  the  parties  had  agreed  that 
Schaeffer  should  have  a  certified  check  for 
the  cash  payment  of  $2,500,  and  be  prepared 
to  execute  the  necessary  papers  to  secure  the 
balance  of  the  purchase  money  when  the  deed 
was  delivered.  Goldren  did  not  appear  in 
Bellefonte  on  the  day  appointed,  and  all  of  his 
actions  indicate,  as  the  chancellor  has  found, 
that  his  purpose  was  to  prevent  the  consum- 
mation of  the  contract  by  evading  Schaeffer 
in  his  effort  to  exercise  the  option  within  the 
time  limited.  When  Coldren  failed  to  appear 
in  Bellefonte  on  the  day  agreed  upon,  Schaef- 
fer drove  oat  into  the  country,  a  distance  of 
several  miles,  to  tender  performance  of  his 
part  of  the  agreement  in  order  to  exercise 
the  option.  It  is  also  found  as  a  fact  that 
Coldren  had  agreed  to  accept  the  certified 
check  as  part  payment  of  the  purchase  mon- 
ey, and  did  not  insist  at  any  time  upon  a 
tender  in  money.  Coldren  was  away  from 
home,  'and  Schaeffer  was  thus  prevented 
from  tendering  the  check  and  serving  per- 
sonal notice  on  him.  He  endeavored  to  as- 
certain the  whereabouts  of  Coldren,  and  drove 
to  a  neighbor's  house  for  the  purpose  of  mak- 
ing inquiry,  but  without  avail.  Not  being 
able  to  find  Coldren,  he  returned  to  his  resi- 
dence and  left  the  certified  check  with  Mrs. 
Coldren,  who  had  joined  her  husband  in  the 
agreement,  explaining  to  her  that  he  was 
ready  to  consummate  the  purchase  according 
to  the  terms  argeed  upon,  and  that  he  was 
there  for  that  purpose.  Schaeffer  returned 
to  Bellefonte  late  In  the  afternoon,  without 
being  able  to  find  Coldren  to  make  a  tender 
or  serve  notice  upon  him  in  person.  He  then 
concluded  that  he  would  take  no  chances 
as  to  a  possible  controversy  with  Coldren 
upon  the  question  of  the  modified  terms  of 
payment,  and  that  he  would  return  to  his 
residence  and  tender  payment  of  the  pur- 
chase money  in  full  according  to  the  original 
agreement  He  secured  another  certified 
check  for  the  balance  of  the  purchase  money, 
less  a  sum  sufficient  to  satisfy  a  mortgage 
upon  the  property,  which  Coldren  had  agreed 
should  be  paid  out  of  the  proceeds.  He  again 
drove  out  to  the  home  of  Coldren  for  the  pur- 
pose of  making  a  tender  for  the  full  amount 
of  the  purchase  money  and  thus  serve  notice 
ot  his  election  to  exercise  the  option.  When 
he  arrived  the  house  was  dark,  and  the  fam- 
ily apparently  in  bed.  He  knocked  at  the 
door,  made  noise,  and  called  loudly  in  order 
to  attract  the  attention  of  Coldren,  who 
either  did  not  hear,  or  would  not  respond. 
After  making  all  possible  efforts  to  tender 
the  check  and  serve  notice  on  Coldren,  he 
drove  away.     This  occurred   on    Saturday 


night,  the  last  day  for  exercising  the  option. 
On  the  following  Monday  morning  Schaeffer 
again  returned  to  the  residence  of  Coldren 
and  notified  him  In  person  of  all  he  had  done 
on  the  Saturday  previous  in  making  an  effort 
to  exercise  the  option  and  tender  the  pur- 
chase price.  He  then  renewed  his  tender  of 
a  certified  check  for  the  entire  balance  of 
the  $8,000,  less  a  sum  sufficient  to  satisfy 
the  mortgage,  and  notified  him  that  he  had 
left  the  other  certified  check  for  $2,500  with 
Mrs.  Coldren  when  he  called  on  Saturday. 
Coldren  refused  to  accept  the  check  so  tender- 
ed, or  to  do  anything  else  looking  to  a  con- 
summation of  the  transaction  until  he  had 
consulted  counsel.  He  made  no  objection  to 
the  form  of  the  tender,  or  to  the  certified 
checks,  nor  did  he  offer  at  that  time  to  re- 
turn the  certified  check  for  $2,500  left  with 
his  wife  on  the  previous  Saturday.  Five 
days  later  Coldren,  through  his  attorney,  re- 
turned the  certified  check  for  $2,500  and 
other  papers  to  Schaeffer,  stating  that  the 
option  had  not  been  exercised  according  to 
Its  terms  and  had  expired  by  limitation.  All 
of  these  facts  were  found  by  the  chancellor, 
who  decreed  specific  performance. 

[2]  Appellant  asks  a  reversal  upon  the 
ground  that  the  option  was  not  exercised 
within  the  time  specified  and  according  to 
the  terms  of  the  agreement  This  position 
is  technical  in  the  extreme  and  looks  to  the 
form  rather  than  the  substance  of  the  trans- 
action. If  Coldren  agreed  to  the  modified 
terms  of  payment,  as  the  chancellor  found  he 
did,  and  thus  misled  Schaeffer  in  exercising 
his  rights  under  the  option,  he  would  be  es- 
topped from  setting  up  his  own  bad  faith 
as  a  defense  in  a  proceeding  instituted  to  en- 
force the  contract  It  would  be  most  inequi- 
table and  unjust  to  permit  one  party  to  a 
contract  to  mislead  the  other  party  by  agree- 
ing to  a  modification  of  the  terms  of  pay- 
ment and  then  at  the  last  moment  when  it 
was  too  late  to  make  other  arrangements,  re- 
fuse to  accept  the  terms  agreed  upon  and 
thus  defeat  the  right  to  exercise  the  option. 
Such  a  course  of  dealing  would  make  the 
rights  of  parties  under  a  contract  depend  up- 
on a  hide  and  seek  game  of  chance,  which 
equity  will  not  tolerate. 

[3]  But  aside  from  all  questions  relating  to 
the  modified  terms  of  payment  what  was 
done  by  Schaeffer  at  the  last  moment  when 
he  found  that  he  was  being  misled  by  Col- 
dren, was  a  sufficient  notice  and  tender  of 
performance  to  protect  his  rights  under  the 
original  agreement  Under  the  circumstanc- 
es, be  was  fully  warranted  in  returning  to 
the  residence  of  Coldren  at  night  on  the 
last  day  for  exercising  the  option,  prepared 
to  tender  the  purchase  money  in  full.  He  did 
everything  that  could  be  reasonably  expected 
of  him  in  serving  notice  of  his  election  to 
exercise  the  option,  and  in  making  tender  of 
the  purchase  money.  That  he  did  not  suc- 
ceed was  not  his  fault,  but  the  fault  of  Col- 
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dren,  who,  for  purposes  of  his  own,  was  at- 
tempting to  evade  performance  of  his  part 
of  the  contract  Schaeffer  showed  his  good 
faith  by  renewing  the  tender  the  next  Mon- 
day morning,  and  by  following  it  up  when 
the  case  came  on  for  hearing  In  the  court 
below.  We  are  all  of  opinion  that,  nnder  the 
facts  of  this  case,  Schaeffer  made  a  sufficient 
tender  of  performance  within  the  time  spec- 
ifled  to  exercise  his  rights  under  the  origi- 
nal optional  agreement,  and  that  he  was 
entitled  to  have  that  written  contract  spe- 
cifically enforced  In  a  court  of  equity.  It 
has  been  frequently  held  that  acts,  insuffi- 
cient In  themselves  to  make  a  complete  ten- 
der, may  operate  as  proof  of  readiness  to 
perform,  so  as  to  protect  the  rights  of  a  par- 
ty under  a  contract,  where  a  proper  tender 
is  made  impossible  by  reason  of  circum- 
stances not  due  to  the  fault  of  the  tenderer. 
29  Am.  &  English  Ency.  of  Law  (2d  Ed.)  687; 
Case  t.  Green,  5  Watts,  262,  30  Am.  Dec. 
311;  Haupt  v.  Dnger,  222  Pa.  439,  71  AtL 
843. 

[4]  It  is  also  objected  that  the  tender  of 
certified  checks  was  not  a  valid  legal  tender 
within  the  meaning  of  the  law.  It  Is  true  it 
was  not  a  legal  tender  in  money,  but  it  has 
been  frequently  held  that  objection  to  the 
medium  in  which  the  tender  is  made  may  be 
waived.  If  no  objection  be  made  on  the 
ground  that  it  is  not  lawful  money,  a  certifi- 
cate of  deposit  Is  a  sufficient  tender.  So, 
too,  if  a  check  be  tendered  by  a  debtor  who 
has  sufficient  money  in  bank  to  pay  it,  and 
the  creditor  refuses  to  receive  it  for  some 
other  reason,  but  not  because  It  is  a  check, 
the  tender  is  valid.  28  Am.  &  English  Ency. 
of  Law  (2d  Ed.)  26;  Pershing  v.  Feinberg, 
203  Pa.  144,  52  AtL  22.  See,  also,  Tiernan  v. 
Roland,  15  Pa.  429.  Something  Is  said  about 
the  effect  and  manner  of  the  certification 
of  the  checks  in  the  present  case.  In  view 
of  the  finding  of  the  court  below  that  Col- 
dren  agreed  to  accept  a  certified  check,  and 
made  no  objection  of  to  the  tender  on  this 
ground,  it  is  not  material  to  this  controversy 
how  it  was  certified. 

[S]  It  is  also  urged  that  the  learned  court 
below  erred  In  directing  the  decree  to  be  en- 
tered nunc  pro  tunc  as  of  the  day  when  the 
case  was  submitted  for  decision  after  final 
argument  After  final  hearing  and  argu- 
ment, but  before  filing  the  opinion,  Coldren, 
one  of  the  defendants,  died.'  The  court  upon 
request  directed  the  decree  to  be  entered 
nunc  pro  tunc  as  of  the  date  of  the  argu- 
ment The  general  rule  Is  that  the  death  of 
either  party  operates  as  an  abatement  of 
the  suit  or  a  suspension  of  the  proceeding, 
until  it  is  properly  revived.  This  general 
rule,  however,  is  subject  to  a  very  important 
exception,  and  the  case  at  bar  Is  within 
that  exception.  Where  a  plaintiff  or  de- 
fendant dies  after  final  argument  but  be- 
fore the  entry  of  the  decree,  the  court  may 


direct  the  decree  to  be  entered  as  of  a  date 
prior  to  the  death  of  the  party.  This  is  al- 
most universally  recognized  as  proper  prac- 
tice. 2  Daniel's  Chancery  (4th  Am.  Ed.) 
1544;  5  Ency.  of  Pleading  and  Practice, 
968;  Mitchell  v.  Overman,  103  U.  S.  .62,  26 
L.  Ed.  369;  Gunderman  v.  Gunnison,  39 
Mich.  315;  Vroom  v.  Ditmas,  5  Paige  (N. 
T.)  528;  Griffith  v.  Ogle,  1  Binn.  172.  Nu- 
merous other  cases  could  be  cited  to  the 
same  effect  It  may  be  stated,  as  a  general 
rule,  that  a  nunc  pro  tunc  order  may  always 
be  made  when  the  delay  has  arisen  from  the 
act  of  the  court  and  has  not  been  occasioned 
by  the  parties.  After  a  careful  examination 
of  the  record,  we  find  no  substantial  merit 
in  the  contention  that  the  equity  rules  were 
disregarded  in  not  entering  a  decree  nisi  and 
in  what  followed  when  the  final  decree  was 
entered  nunc  pro  tunc.  The  record  shows 
that  there  was  substantial  compliance  with 
all  of  these  rules,  and  that  the  objections 
are  not  only  technical,  but  without  merit  as 
disclosed  by  the  facts. 

In  view  of  what  has  been  said  at  the  be- 
ginning of  this  opinion,  the  first  assignment 
of  error  must  be  sustained,  and  the  bill  dis- 
missed as  to  Warfleld,  Harris,  and  the  Amer- 
ican Lime  &  Stone  Company.  The  plaintiffs, 
having  improperly  Included  these  defendants 
in  the  bill,  should  pay  their  costs,  and  it  is 
so  ordered.  Those  parts  of  the  decree  that 
relate  to  these  defendants  against  whom  the 
bill  has  been  dismissed  must  also  be  exclud- 
ed. The  decree  as  it  affects  the  remaining 
parties,  and  as  it  relates  to  the  specific  per- 
formance of  the  original  agreement  should 
be,  and  is,  affirmed. 

Decree  modified  so  as  to  exclude  clauses 
2  and  3,  and,  as  modified,  it  is  affirmed. 
Costs  of  Warfleld,  Harris,  and  the  American 
Lime  &  Stone  Company  to  be  paid  by  appel- 
lees, and  all  other  costs  to  be  paid  by  the 
remaining  appellants. 


MACHEN  v.  MACHEN  &  MAYER  ELEC- 
TRICAL MFG.  CO.  et  al. 

(Supreme  Court  of  Pennsylvania.     July  2, 
1912.) 

L  Corporations  (I  311*)— Omcras  —  Right 

to  Inspection  of  Books. 

A  director  has  the  unqualified  right  to  in- 
spect corporate  books  upon  the  mere  showing 
that  he  is  a  director  and  has  demanded  permis- 
sion to  examine  and  been  refused. 

[Ed.  Note.— For  other  cases,  see  Corporations. 
Cent.  Dig.  H  1374-1375%;   Dec.  Dig.  f  311.»] 

2.  Corporations  (|  311*) — Officers —  Right 
to  Inspection  of  Books. 

It  is  no  justification  for  refusing  a  corpo- 
ration director's  request  to  inspect  the  books 
that  prior  to  his  last  election  as  director,  he 
had  neglected  his  duties  as  an  officer  of  the  cor- 
poration, interfered  with  its  management,  and 
promoted   a  competing  company   of  which  he 
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was   president,   and   that   he   docs    not   allege 
wrongdoing  on  the  part  of  defendants. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  §§  1374-1375% ;    Dec.  Dig.  §  311. •] 

3.  Mandamus  (§  129*)— Subjects  of  Relief 

—Acts  of  Cobpobate  Officebs. 

Resident  directors  and  officers  of  a  foreign 
corporation,  which  is  registered  and  has  its 
plant  and  principal  office  and  all  its  books  with- 
in the  state,  may  be  compelled  by  mandamus  to 
permit  another  director  to  inspect  the  corporate 
books  and  papers  to  enable  him  to  perform  his 
duties  as  director,  and  the  grant  of  the  writ  in 
such  case  is  not  an  interference  with  the  man- 
agement of  the  internal  affairs  of  the  corpora- 
tion, and  it  is  the  only  adequate  remedy  where 
the  books  and  directors  having  custody  of  them 
are  in  the  jurisdiction  of  the  court,  and  a  for- 
eign court  cannot  grant  the  relief. 

[Ed.  Note. — For  other  cases,  see  Mandamus, 
Cent.  Dig.  8  264;   Dec  Dig.  f  129.*] 

Appeal  from  Court  of  Common  Pleas,  Phil- 
adelphia County. 

Application  by  Charles  Hudson  Machen  for 
mandamus  against  the  Machen  &  Mayer 
Electrical  Manufacturing  Company  and  oth- 
ers to  compel  Inspection  of  corporation  rec- 
ords. From  a  Judgment  refusing  peremptory 
mandamus,  plaintiff  appeals.  Aeversed,  with 
directions. 

Argued  before  FELL,  C.  J.,  and  MESTRE- 
ZAT,  POTTER,  ELKIN,  and  MOSCHZIS- 
KER,  JJ. 

Garrett  A.  Brownback  and  Roberts,  Mont- 
gomery &  McKeehan,  all  of  Philadelphia,  for 
appellant.  D.  J.  Callagban,  of  Philadelphia, 
for  appellees. 

MESTREZAT,  J.  This  was  a  petition  filed 
in  the  court  below  for  a  mandamus  by  one  of 
the  seven  directors  of  a  foreign  corporation, 
doing  business  In  this  state,  requiring  the 
six  other  directors  and  the  officers  of  the 
corporation  to  permit  the  petitioner  to  In- 
spect the  books,  documents,  and  papers  of 
the  corporation  to  the  end  that  he  might  be 
able  to  perform  his  duties  as  a  director 
thereof. 

The  petition  and  amended  petition  for  the 
writ  set  forth  the  facts  in  detail,  but  they 
may  be  summarized  as  follows :  The  Machen 
A  Mayer  Electrical  Manufacturing  Company 
was  organized  in  1907  under  the  laws  of 
Xew  Jersey  for  the  purpose  of  manufactur- 
ing and  selling  electrical  specialties  and  sup- 
plies in  the  city  and  county  of  Philadelphia, 
Pa.,  and  was  duly  registered  under  the  laws 
of  Pennsylvania  as  a  foreign  corporation  do- 
ing business  within  the  state.  The  manu- 
facturing plant,  and  substantially  all  of  the 
property  of  the  corporation,  as  well  as  its 
chief  place  of  business  and  its  books  of  ac- 
count, minute  books,  the  stock  books,  and 
all  of  its  papers  and  documents,  are  and  al- 
ways bare  been  in  the  county  of  Philadel- 
phia. The  plaintiff  and  the  six  individual 
defendants  are  directors  of  the  corporation, 
and  he  owns  156  of  the  633  outstanding 
shares  of  its  capital  stock.    Charles  Horn  is 


the  president,  general  manager,  and  assist- 
ant treasurer,  Walter  D.  Bryson  is  the  sec- 
retary, and  Alfred  Brannen  is  the  treas- 
urer, of  the  company.  The  plaintiff,  the  in- 
dividual defendants,  except  J.  Edward  Fa- 
gen,  and  all  of  the  stockholders  are  and  have 
been  since  the  incorporation  of  the  company 
citizens  and  residents  of  Pennsylvania.  The 
individual  defendants  residing  in  Pennsyl- 
vania have  the  custody  and  possession  of  all 
the  books  of  account,  records,  papers,  and 
documents  of  the  corporation.  The  plaintiff 
is  the  registered  agent  of  the  corporation 
in  Pennslyvania.  There  Is  no  statute  or  law 
of  New  Jersey  or  by-law  of  the  corporation 
regulating  the  inspection  of  books,  documents, 
papers,  and  records  thereof  by  the  directors. 
The  by-laws  provide  that  the  business  affairs 
of  the  company  shall  be  managed  and  con- 
trolled by  the  board  of  directors,  and  that 
regular  meetings  of  the  board  shall  be  held 
on  the  first  Monday  of  each  month.  The 
only  meetings  of  the  directors  held  since 
March  13,  1911,  at  which  there  was  a  quo- 
rum, were  the  regular  meetings  held  in  the 
months  of  July  and  October.  Defendants 
Herman,  Horn,  and  James  Brannen  hold 
but  one  share  each  in  the  stock  of  the  com- 
pany, and  Bryson  owns  ten  shares.  Fagen 
is  a  resident  of  New  Jersey  and  was  elected 
a  director  in  order  to  comply  with  the  laws 
of  that  state.  One  share  of  the  stock  stands 
In  his  name,  but  he  Is  not  the  real  owner  of 
it,  and  it  was  transferred  to  him  to  qualify 
him  as  a  director. 

The  business  affairs  of  the  company  have 
not  been  managed  by  the  board  of  directors, 
but  by  the  executive  committee  in  conjunc- 
tion with  Charles  Horn,  the  president  On 
several  occasions  the  plaintiff  asked  permis- 
sion of  the  other  directors  and  officers  of  the 
company  to  inspect  the  books,  documents, 
and  papers  thereof  in  order  to  enable  him  to 
properly  perform  his  duties  as  director.  He 
also  requested  information  as  to  the  man- 
ner in  which  the  affairs  of  the  company  had 
been  conducted,  and  asked  to  see  a  financial 
statement  of  the  company.  All  of  his  re- 
quests were  refused.  He  then  instituted  this 
proceeding  for  a  mandamus  requiring  the  de- 
fendants, at  such  times  as  might  be  reason- 
able and  convenient  for  the  purpose,  to  per- 
mit him  to  inspect  the  books,  documents,  and 
papers  of  the  corporation  to  the  end  that  he 
might  be  able  to  perform  his  duties  as  direc- 
tor. An  alternative  writ  was  awarded  and 
served  on  all  the  directors  except  Fagen.  A 
motion  was  made  to  quash  the  writ  on  the 
ground  that  the  court  was  without  juris- 
diction, but  it  was  overruled. 

The  defendants  then  filed  a  return  to  the 
alternative  writ  It  does  not  deny  the  facts 
set  forth  in  the  petition  except  the  averment 
that  there  is  no  statute  or  law  in  New  Jer- 
sey regulating  the  inspection  of  the  books, 
documents,  and  records  of  the  company  by 
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the  directors  of  the  company.  It  alleges,  as 
a  justification  for  refusing  the  plaintiff's 
request  for  permission  to  Inspect  the  books 
and  documents,  that,  prior  to  his  last  elec- 
tion as  director,  the  plaintiff  neglected  his 
duties  as  president  and  secretary  of  the  com- 
pany, Interfered  with  the  general  manage- 
ment of  its  affairs,  prevented  the  general 
manager  from  attending  to  his  duties,  can- 
celed Instructions  given  by  the  general  man- 
ager as  to  selling  goods,  that  he  was  promot- 
ing a  competing  concern,  that  he  put  in  cir- 
culation a  printed  card  stating  that  he  had 
resigned  from  the  defendant  corporation,  that 
he  had  not  made  any  charges  or  allegations 
of  wrongdoing  or  irregularities  on  the  part 
of  the  officers  of  the  company,  and  that  In  a 
report  from  Bradstreet  it  was  set  forth  that 
the  plaintiff  was  president  of  another  com- 
pany. The  plaintiff  demurred  to  the  return, 
which  was  overruled,  and  the  court  entered 
Judgment  for  the  defendants.  From  that 
judgment,  this  appeal  was  taken. 

The  appellant  states  and  discusses  two 
propositions :  (a)  The  sufficiency  of  the  facts 
averred  in  the  petition  to  warrant  the  court 
below  in  granting  the  relief  prayed  for ;  and 
(b)  the  Jurisdiction  of  the  court  to  grant  the 
relief. 

[1]  The  appellees  confine  their  argument  to 
the  second  proposition,  and  thereby  concede 
that,  if  the  court  had  jurisdiction,  the  undis- 
puted facts  were  sufficient  to  justify  it  in 
awarding  a  peremptory  mandamus.  We  have 
stated  the  material  facts  set  forth  In  the  pe- 
tition, and  they  are  not  denied  in  the  return 
to  the  alternative  writ  They  show  that  six 
of  the  seven  directors  of  the  corporation,  by 
the  means  disclosed  in  the  petition,  have 
deprived  the  plaintiff,  the  other  director,  of 
access  to  the  books,  documents,  and  papers 
of  the  corporation,  and  of  the  opportunity  of 
exercising  the  legitimate  functions  of  a  di- 
rector. We  know  of  no  authority,  and  have 
been  referred  to  none,  that  sustains  such  con- 
duct on  the  part  of  a  majority  of  a  board  of 
directors  of  a  corporation.  It  1b  the  duty 
of  directors  to  manage  the  affairs  of  the 
corporation  and  to  keep  in  touch  with  the 
acts  of  its  executive  officers,  and  for  that 
purpose  they  should  secure  all  the  Informa- 
tion affecting  the  corporation  obtainable  from 
every  available  source.  An  Important  and 
essential  part  of  this  Information  must  neces- 
sarily come  from  the  books  and  documents  of 
the  corporation  Itself.  They  should  disclose 
the  true  condition  of  the  corporation,  and 
thereby  enable  the  directors  to  obtain  correct 
Information  as  to  the  management  of  Its 
affairs  by  the  officers  whom  they  have  se- 
lected for  that  purpose.  It  is  therefore  ap- 
parent that  the  directors  should  at  all  rea- 
sonable times  be  permitted  to  inspect  the 
books  of  the  corporation.  Judge  Thompson, 
in  sustaining  the  right  of  a  director  to  such 
inspection,  says  In  his  admirable  work  on 
Corporations  (2d  Ed.)  vol.  4,  p.  993:  "Of  this 
right  of  the  director  it  has  been  said:   'The 


duty  of  a  director  is  to  direct,  and  if  he 
neglects  this  duty  he  is  certainly  guilty  of 
a  moral  wrong,  if  not  a  legal  one.  To  per- 
form this  duty  intelligently  it  is  essential 
that  he  should  keep  himself  informed  as  to 
the  business  affairs  of  the  corporation  and 
as  to  the  acts  of  all  its  executive  officers, 
and,  in  order  to  keep  himself  so  informed, 
he  has  the  unqualified  right  to  inspect  its 
books,  records  and  documents."' 

[2]  The  duty  to  manage  the  corporation 
rests  alike  upon  each  and  every  one  of  the 
directors,  and  therefore  it  is  the  right  of 
each  director  to  inspect  its  hooks  and  doc- 
uments. There  doubtless  may  be  differences 
of  opinion  among  directors  as  to  the  manage- 
ment of  the  affairs  of  the  corporation;  but, 
while  the  majority  will  control,  they  have 
not  the  authority  and  cannot  be  permitted  to 
deprive  the  minority,  by  refusing  an  inspec- 
tion of  the  books  and  papers,  of  the  right  to 
obtain  information  as  to  the  affairs  of  the 
company.  As  said  by  Chief  Justice  Savage 
in  People  v.  Throop,  12  Wend.  (N.  Y.)  183: 
"Surely  such  an  outrage  could  not  be  de- 
fended, nor  can  we  perceive  any  plausible 
apology  for  it"  The  appellees  set  up  in  the 
return  to  the  alternative  writ  several  rea- 
sons for  refusing  the  appellant  access  to  the 
books  of  the  company;  but,  conceding  the 
truth  of  the  matters  alleged  in  the  return, 
it  does  not  deprive  him  of  the  right  of  In- 
spection. These  reasons  might  be  sufficient 
grounds  to  justify  the  stockholders  in  refus- 
ing to  elect  the  appellant  a  director  to  man- 
age the  company's  affairs,  but  that  is  a 
question  to  be  considered  and  determined  by 
the  owners  of  the  assets  of  the  company, 
the  stockholders,  and  not  for  the  majority  of 
the  board  of  directors.  Certainly  the  right 
of  a  director  to  inspect  Is  superior  to  that 
of  a  stockholder,  and  we  have  sustained  the 
latter's  right  in  the  face  of  an  averment  in 
the  return  of  a  belief  that  the  demand  for 
inspection  was  not  in  good  faith  but  for  the 
purpose  of  using  the  information  as  a  di- 
rector in  a  competing  company.  Kuhbach 
v.  Cut  Glass  Co.,  220  Pa.  427,  69  AtL  881, 
20  L.  R.  A  (N.  S.)  185.  The  other  matters 
alleged,  as  reasons  for  denying  the  plaintiff 
the  right  of  inspection,  are  likewise  without 
merit  They  are  for  the  consideration  of  the 
stockholders,  not  for  the  plaintiff's  codirec- 
tors.  He  is  responsible  to  the  stockholders, 
and  not  to  his  fellow  directors,  for  the  faith- 
ful discharge  of  his  duties  as  a  director. 
He  has  an  unqualified  right  to  Inspect  the 
books  of  the  corporation,  and  all  that  he 
need  show  to  entitle  him  to  an  inspection  is 
that  he  is  a  director  of  the  company,  that 
he  has  demanded  permission  to  examine,  and 
that  his  demand  has  been  refused.  People  v. 
Central  Pish  Co.,  117  App.  Div.  77,  101  N.  T. 
Supp.  1108. 

[3]  The  other  and  important  question  in 
this  case  is  res  nova  in  this  jurisdiction. 
It  Is  whether  the  courts  of  the  state  have  ju- 
risdiction by  mandamus,  under  the  facts  dis- 
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closed  by  the  record,  to  compel  the  directors 
and  officers  of  a  foreign  corporation,  regis- 
tered to  do  business  In  this  state,  to  permit 
a  codlrector  to  Inspect  the  records,  books, 
and  documents  of  the  corporation  which  are 
within  the  state  and  the  Jurisdiction  of  the 
court  The  objection  to  the  Jurisdiction  Is 
that  the  corporation  was  chartered  under 
the  law  of  another  state,  and  that  the  ex- 
ercise of  the  power  would  be  to  interfere  in 
the  management  of  the  Internal  affairs  of  a 
foreign  corporation.  This  contention,  we 
think,  la  without  merit  In  view  of  the  undis- 
puted facts  of  the  case.  We  have  already 
stated  the  facts,  and  they  need  not  be  re- 
peated here  in  detalL  The  plaintiff  and  the 
individual  defendants,  against  whom  relief 
is  asked,  are  citizens  and  residents  of  the 
city  of  Philadelphia,  and  all  the  books  de- 
sired for  inspection  are  at  the  office  of  the 
company  in  the  city,  and  the  refusal  to  per- 
mit an  examination  of  the  books  by  the  pe- 
titioner occurred  at  the  company's  office  in 
the  city.  The  company's  manufacturing  plant 
is  likewise  in  the  city,  and  the  sales  of  its 
products  are  made  in  this  and  other  states. 
Almost  immediately  after  the  company  was 
Incorporated,  it  registered  in  this  state,  as 
required  by  our  act  of  Assembly,  and  has 
since  continued  its  business  in  the  city  of 
Philadelphia.  Its  chief  place  of  business  is 
in  Philadelphia,  with  a  nominal  office  in  Cam- 
den, which  is  required  by  the  statute  of  New 
Jersey.  Fagen,  a  nominal  stockholder,  re- 
sides In  New  Jersey,  as  required  by  the  stat- 
ute of  that  state ;  but  he  has  not  been  served, 
and  no  relief  In  this  proceeding  Is  asked 
against  him.  The  share  of  stock  standing  in 
his  name  belongs  to  one  of  the  other  de- 
fendants, and  all  of  the  other  stock  of  the 
company  is  therefore  owned  by  citizens  and 
residents  of  this  state.  Personal  service  of 
the  alternative  writ  was  made  on  all  of  the 
Individual  defendants  except  Fagen. 

The  facts  clearly  show  that  there  is  no  at- 
tempt on  the  part  of  the  plaintiff  to  inter- 
fere with  the  internal  affairs  of  the  corpo- 
ration. There  is  no  demand  for  -  relief 
against  the  corporation,  but  against  its  di- 
rectors and  officers,  who  are  citizens  and 
residents  of  the  state  and  within  the  Juris- 
diction of  the  court  It  is  not  an  attempt 
to  enforce  a  claim  against  the  corporation, 
nor  to  test  the  right  of  any  officer  or  di- 
rector to  his  office,  nor  to  enforce  a  local 
law  of  the  domiciliary  Jurisdiction  of  the 
company.  The  relief  sought  does  not  re- 
quire the  court  to  construe  or  enforce  any 
law  of  New  Jersey,  or  to  Interfere  in  any 
way  in  determining  the  rights  or  duties  of 
the  directors  or  officers  of  the  corporation 
under  the  laws  of  the  foreign  Jurisdiction. 
There  is  no  demand  here  that  the  corpora- 
tion be  compelled  to  do  anything,  nor  does 
the  proceeding  seek  to  adjudicate  the  rights 
of  the  stockholders  in  any  matter  concern- 
ing them.  The  plaintiff  does  not  ask  the 
court  to  exercise  any  vlaitorlal  power  over 


the  corporation  or  control  its  management. 
We  are  therefore  at  a  loss  to  see  how  the 
granting  of  the  relief  sought  In  this  proceed- 
ing will  regulate  or  Interfere  in  any  way 
with  the  internal  affairs  of  the  corporation. 
It  is  simply  a  demand  on  the  part  of  the 
plaintiff  that  he  be  permitted  to  see  the 
books,  records,  and  documents  of  the  corpo- 
ration that  he  may  perform  the  duties  of  di- 
rector which  the  stockholders  and  others 
interested  In  the  corporation  have  the  right 
to  demand  of  him.  To  deny  him  this  right 
is,  in  effect,  to  exclude  him  from  the  directo- 
rate of  the  corporation,  as  well  as  to  an- 
nounce the  principle  that  a  majority  of  the 
directors  may,  at  their  pleasure,  exclude  the 
minority  from  all  participation  in  the  man- 
agement of  the  corporation.  Unless  the 
court  assumes  Jurisdiction  and  grants  the 
relief  prayed  for,  the  plaintiff  Is  without 
any  adequate  remedy  to  enforce  a  manifest 
right  The  books  desired  and  the  officers 
and  directors  having  the  custody  of  them, 
are  within  the  Jurisdiction  of  the  court,  and 
a  foreign  court  could  not  grant  the  relief 
which  the  plaintiff  seeks  and  to  which  he  is 
entitled.  It  would  be  worse  than  idle  to 
compel  the  plaintiff,  a  citizen  of  this  state, 
to  go  to  the  domiciliary  Jurisdiction  to  seek 
the  relief  he  asks  here. 

The  New  Jersey  statute,  which  confers  Ju- 
risdiction upon  its  courts  to  compel  the 
books  of  the  corporation  to  be  returned  to 
the  state,  cannot  give  the  plaintiff  proper 
and  efficient  relief.  The  decisions  of  the 
New  Jersey  court  clearly  disclose  that  fact. 
Huylar  v.  Cragln  Cattle  Co.,  42  N.  J.  Eq. 
139,  7  AtL  521;  Fuller  v.  Hollander  &  Co., 
61  N.  J.  Eq.  648,  47  Atl.  646,  88  Am.  St  Rep. 
456.  The  courts  of  that  state  have  no  Ju- 
risdiction over  the  persons  of  the  directors  ■ 
and  officers  except  director  Fagen,  a  resi- 
dent of  New  Jersey,  and  It  Is  admitted  that 
the  books  of  the  corporation  are  within  this 
Jurisdiction.  If,  indeed,  the  courts  of  New 
Jersey  could  compel  the  return  to  that  state 
of  the  books,  as  well  as  the  directors  and 
officers  of  the  company  who  have  charge  of 
them  in  this  state,  the  relief  obtained,  if 
any,  would  be  attended  with  such  delay  and 
Inconvenience  as  would  practically  be  a  de- 
nial of  it  In  an  efficient  form.  The  plaintiff 
Is  attempting  to  enforce  a  common-law,  and 
not  a  statutory,  right  In  which  the  courts 
of  this  commonwealth,  under  the  facts  of 
the  case,  have  undoubted  Jurisdiction.  In 
such  cases  the  remedy  is  properly  enforce- 
able in  the  forum  where  the  records  and 
their  custodians  are  located.  The  writ  goes 
against  the  officers  who  have  possession  of 
the  books,  and  it  necessarily  must  be  Issued 
In  the  forum  where  the  books  and  their  cus- 
todians may  be  found.  They  cannot  be 
reached  directly  by  process  Issued  in  any 
other  Jurisdiction.  The  enforcement  of  the 
writ,  compelling  the  production  of  the  books, 
will  not  result  in  the  Investigation  of  or  In- 
terference with  the  Internal  affairs  of  the 
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corporation,  nor  will  It  affect  the  manage- 
ment of  the  corporation  In  any  way  what- 
ever. We  are  therefore  clear  that  the  court 
below  had  Jurisdiction  to  grant  the  relief 
prayed  for  In  the  petition  and  to  compel  the 
production  of  the  books,  documents,  and  pa- 
pers of  the  corporation  In  the  city  of  Phila- 
delphia for  Inspection  by  the  plaintiff. 

The  courts  In  other  states  have  sustained 
the  Jurisdiction  and  granted  such  relief  on 
the  application  of  a  stockholder  of  a  private 
corporation.  Richardson  v.  Swift,  7  Houst 
(Del.)  137,  30  AtL  781 ;  State  ex  rel.  English 
v.  Lazarus,  127  Mo.  App.  401,  105  S.  W.  780 ; 
Andrews  v.  Mines  Corporation,  205  Mass. 
121,  91  N.  E.  122,  137  Am.  St  Rep.  428;  5 
Thomp.  on  Corp.  (2d  Ed.)  |  6742.  In  the 
Andrews  Case,  Chief  Justice  Knowlton,  de- 
livering the  opinion,  said  (205  Mass.  122, 
91  N.  E.  123,  137  Am.  St  Rep.  428) :  "The 
right  which  is  sought  to  be  enforced  here 
is  one  of  general,  if  not  universal,  recognition 
from  early  times.  It  Is  referred  to  In  dif- 
ferent cases  as  a  right  existing  at  common 
law.  In  order  to  enforce  It,  the  court  is  not 
called  upon  to  investigate  the  internal  af- 
fairs of  the  corporation,  or  to  make  any  or- 
der that  affects  it  in  the  management  of  its 
business,  or  In  the  relations  of  stockholders 
to  one  another."  In  the  Lazarus  Case, 
Goode,  J.,  said  (127  Mo.  App.  407,  105  S.  W. 
782) :  "It  (the  proceeding)  is  simply  Intended 
to  enforce  a  common-law  right  enjoyed  by 
the  relator  as  shareholder  to  examine  the 
corporate  records  for  proper  purposes;  and 
such  remedy  may  be,  and  properly  is,  sought 
in  the  forum  where  the  records  are  kept  by 
their  custodians ;  and  it  Is  our  opinion  that 
by  accepting  the  provisions  of  the  Missouri 
statutes  enabling  foreign  .corporations  to  do 
business  in  the  state,  the  respondent  com- 
pany, so  far  became  subject  to  the  Jurisdic- 
tion of  the  Missouri  courts  that  they  may 
afford  relief  of  the  kind  sought,  if  the  cir- 
cumstances are  appropriate." 

The  right  of  a  director  to  Inspect  the 
books  of  the  corporation,  like  that  of  a 
stockholder,  exists  at  common  law;  but  the 
right  of  the  former  is  unqualified,  while  the 
latter,  to  a  certain  extent,  Is  a  qualified 
right  The  reason  is  that  the  duties  of  a 
director  require  him  to  be  familiar  with  the 
affairs  of  the  company  in  order  that  he 
may  have  sufficient  Information  to  enable 
him  to  Join  intelligently  in  the  management 
of  the  concern.  The  protection  of  the  inter- 
ests of  the  company,  therefore,  require  that 
his  right  to  an  Inspection  of  the  books  be 
absolute.  The  Inspection  by  a  stockholder 
is  primarily  for  the  purpose  of  protecting 
his  individual  interest,  and  is  not  with  the 
view  of  enabling  him  to  perform  his  duty  as 
a  manager  of  the  corporation.  It  is  there- 
fore a  qualified  right  and  depends  in  each 
instance  upon  the  facts  of  the  particular 
case.  It  may,  and  frequently  does,  interfere 
with  and  affect  the  internal  affairs  of  the 


corporation ;  and,  when  It  does,  the  domestic 
court  will  withhold  its  aid  and  not  grant  the 
relief. 

We  have  carefully  examined  the  cases 
cited  by  the  learned  counsel  for  the  appel- 
lees and  are  convinced  that  they  do  not 
rule  the  case  at  bar  against  the  appellant 
Their  facts  differentiate  them  clearly  from 
the  present  case.*  They  are  cases  of  a  stock- 
holder and  not  of  a  director,  and,  as  pointed 
out  above,  relief  will  frequently  not  be 
granted  In  such  cases  to  a  stockholder  where 
it  would  be  granted  to  a  director.  We  think 
in  the  present  case  the  plaintiff  has,  both 
by  reason  and  precedent  In  other  Jurisdic- 
tions, established  his  right  to  the  relief  he 
seeks,  and  that  the  authorities  cited  by  the 
appellees  do  not  rule  the  case  against  him. 
We  are  all  of  the  opinion  that  the  court 
should  have  granted  a  peremptory  writ 

The  Judgment  of  the  court  below  Is  revers- 
ed, and  it  Is  now  ordered,  adjudged,  and  de- 
creed that  that  court  Issue  a  peremptory 
writ  of  mandamus  directed  to  the  individual 
defendants  served  and  each  of  them,  requir- 
ing and  commanding  them  and  each  of  them, 
at  such  times  as  may  be  reasonable  and  con- 
venient for  the  purpose,  to  give  to  Charles 
Hudson  Machen,  the  plaintiff,  with  his  clerk 
or  clerks,  access  to  all  the  books,  documents, 
and  papers  of  the  defendant  corporation  in 
their  possession,  with  the  opportunity  to 
make  abstracts  and  copies  therefrom.  It  Is 
further  ordered  that  the  individual  defend- 
ants, served  in  this  case,  pay  the  costs  in 
this  and  the  court  below. 


In  re  THOMPSON'S  ESTATE. 

(Supreme  Court  of  Pennsylvania.     July  2, 
1912.) 

Wills  (8  545*)— Construction— Residue — 
Estate  bequeathed— "Balance  of  Mr  Es- 
tate." 

Testator  directed  that  the  residue  of  his 
estate,  after  deducting.  $5,000  for  his  widow, 
should  be  divided  into  three  equal  shares,  one 
of  which  was  to  go  to  his  daughter  H.,  or  her 
issue,  and,  In  case  she  died  subsequent  to  testa- 
tor's death  without  lawful  issue,  then  her 
shares  should  revert  to  the  estate,  to  be  dis- 
tributed as  the  balance  of  bis  estate.  Held, 
that  H.  took  a  life  estate  only  in  the  share  of 
the  estate  bequeathed  to  her,  the  words  "bal- 
ance of  my  estate"  being  used  In  the  sense  of 
the  rest  or  residue  of  testator's  estate,  so  that 
on  the  death  of  H.  after  the  death  of  testator, 
and  without  issue,  but  leaving  a  surviving  hus- 
band, her  share  passed  to  testator's  other 
daughters  as  a  part  of  the  residue  of  his  estate 
under  the  trust  created  of  their  shares,  and 
the  husband  took  no  interest  therein. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent- 
Dig.  (|  1171-1176;    Dec  Dig.  f  545.* 

For     other     definitions,     see     Words '  and 
Phrases,  vol.  1,  pp.  678,  679.] 


Appeal  from  Orphans'  Court,  Juniata 
County. 

Judicial  accounting  by  the  executor  of  the 
Estate   of  Homer   S.    Thompson,   deceased. 


•For  other  caioo  sm  same  topic  and  section  NUMBER  la  Dec.  Dig.  *  Am.  Dig-  Key-No.  Bales  A  Rcp'r  Index** 
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From  an  order  dismissing  exceptions  to  the 
report  of  Wilberforoe  Schweyer,  auditor, 
Lydia  Blake  Thompson  appeals.  Reversed 
and  remanded,  with  directions. 

Argued  before  FELL,  O.  J.,  and  MESTRB- 
ZAT,  POTTER,  ELKIN,  and  MOSCHZISK- 
ER,  JJ. 

Mortimer  C  Rhone,  A.  R.  Jackson,  both  of 
Willlamsport,  and  Will  L.  Hoopes,  of  Mifflin- 
town,  for  appellant.  J.  Howard  Neely,  of 
Mlffllntown,  for  appellee. 

MESTREZAT,  J..  Homer  S.  Thompson  died 
testate  on  the  2d  day  of  March,  1909,  leav- 
ing to  survive  him  his  widow,  Harriet,  and 
three  daughters,  Anna  May,  intermarried 
with  Wilson  A.  Evert,  Hannah  Elsie,  inter- 
married with  H.  B.  Foresman,  and  Lydia 
Blake,  unmarried,  and  certain  collateral 
heirs.  The  daughters  were  all  of  full  age  at 
the  death  of  the  testator.  By  his  will,  dated 
July  24,  1901,  the  testator,  after  bequeath- 
ing to  his  wife  all  his  household  goods  and 
kitchen  furniture,  directed  that  the  residue 
and  remainder  of  his  entire  estate  should 
be  converted  into  money.  He  then  bequeaths 
$5,000  to  Dr.  James  F.  Thompson,  in  trust 
to  invest  the  same  and  pay  over  the  Interest 
thereof  to  his  wife,  Harriet,  during  her  life, 
"and  if  her  necessities  require  it,  such  por- 
tion of  the  principal  as  my  said  trustee  may 
deem  necessary,  and  from  and  immediately 
after  the  death  of  my  said  wife,  I  direct  that 
the  principal,  •  •  *  or  so  much  thereof 
as  may  remain,  shall  be  distributed  as  herein- 
after set  forth."  By  the  next  or  sixth  item 
of  his  will  he  directs  that  the  residue  of  his 
estate  be  divided  into  three  equal  parts  or 
shares.  One  share  he  bequeaths  to  Dr.  James 
F.  Thompson,  in  trust  to  pay  the  interest  or 
dividends  thereof  to  his  daughter  Anna  May, 
Intermarried  with  Wilson  A  Evert,  during 
the  life  of  the  said  Wilson  A.  Evert,  or 
their  issue,  in  the  event  of  her  death,  and 
at  his  death  the  principal  to  Anna  May  or 
her  lawful  issue,  and  providing  that,  should 
she  die  without  lawful  Issue,  then  the  "share 
shall  revert  to  my  estate  and  be  distributed 
as  the  balance  of  my  estate."  He  then  di- 
rects as  follows:  "One  other  of  the  full, 
equal  third  parts  or  shares  of  my  residuary 
estate  I  give,  devise  and  bequeath  unto  my 
(laughter,  Hannah  Elsie,  Intermarried  with 
H.  B.  Foresman,  or  their  issue.  Should  my 
daughter,  Hannah  Elsie,  die  subsequent  to 
my  own  death  without  lawful  Issue,  then  the 
said  one-third  part  or  share  shall  revert  to 
my  estate  and  be  distributed  as  the  balance 
of  my  estate.  The  remaining  of  the  other  of 
the  full,  equal  one-third  part  or  share,  I  give, 
devise  and  bequeath  unto  my  daughter,  Lydia 
Blake,  or  her  issue.  Should  my  said  daugh- 
ter, Lydia  Blake,  die  subsequent  to  my  own 
death  without  lawful  Issue,  then  the  said 
one-third  part  or  share  shall  revert  to  my 
estate  and  be  distributed  as  the  balance  of 
my  estate." 


By  Item  7  the  testator  directs  that  at  the 
death  of  his  wife  the  $5,000  held  In  trust  for 
her,  or  so  much  thereof  as  shall  remain, 
shall  be  distributed  In  the  same  manner  and 
be  subject  to  the  same  conditions  and  limita- 
tions as  in  the  preceding  (sixth)  item  of  his 
will;  and  in  item  10  be  directs  that  if  his 
wife,  Harriet,  be  living  at  the  death  of  Anna 
May,  the  latter  leaving  no  issue,  the  income 
of  Anna  May's  share  shall  be  paid  to  Har- 
riet during  her  life.  By  item  9,  the  testator 
directs  that,  "should  all  my  daughters  be 
dead  without  issue  at  the  time  of  the  death 
of  my  wife,  I  will  and  direct  that  whatever 
of  my  estate  remain,  shall  be  divided  into 
four  equal  parts  or  shares  and  disposed  or' 
to  testator's  brothers  and  nephews.  Letters 
testamentary  were  duly  granted  to  Dr.  James 
F.  Thompson.  As  directed  by  the  will,  Dr. 
Thompson,  as  trustee,  invested  the  sum  of 
$5,000,  the  Interest  of  which  is  payable  to 
the  widow  during  her  life.  He  has  filed  an 
account,  as  executor,  in  which  he  has  taken 
credit  for  the  sum  invested  for  the  widow. 
The  balance  in  his  hands,  as  shown  by  his 
account,  is  for  distribution. 

The  widow  and  children,  alive  at  the  death 
of  the  testator,  are  all  now  living,  except 
Hannah  Elsie,  who  died  on  the  14th  day  of 
April,  1910,  intestate  and  without  issue,  leav- 
ing to  survive  her  her  husband,  H  B.  Fores- 
man. The  only  question  for  determination 
here  is  the  disposition  of  that  part  of  the 
testator's  estate  which  was  bequeathed  to 
his  daughter  Hannah  Elsie.  The  interpreta- 
tion of  the  other  parts  of  the  will  and  the 
disposition  of  the  interests  given  to  the  other 
legatees  may  await  the  time  when,  if  ever,  a 
Judicial  adjudication  becomes  necessary. 
There  is  little  or  no  ambiguity  in  the  will. 
The  testator  has  expressed  himself  so  clear- 
ly and  plainly  that  there  should  be  little 
difficulty  In  distributing  the  estate  in  the 
future.  For  the  present,  we  are  only  con- 
cerned with  Hannah  Elsie's  share. 

It  needs  a  very  brief  discussion  to  deter- 
mine the  proper  disposition  of  the  one-third 
of  the  residue  of  the  testator's  estate  given 
to  his  daughter  Hannah  Elsie.  It  is  or  must 
be  conceded,  as  held  by  the  learned  auditor, 
that  the  language  of  the  will  Imports  a  def- 
inite, and  not  an  indefinite,  failure  of  issue; 
and  that  therefore  Hannah  Elsie  took  a  life 
interest  only  in  the  money  bequeathed  to  her. 
Of  this  there  can  be  no  doubt,  and  it  is  un- 
necessary to  refer  to  the  authorities  on  the 
subject.  The  difficulty  with  the  learned  court 
below  seems  to  have  arisen  in  the  construc- 
tion of  the  words  "balance  of  my  estate." 
The  bequest  to  Hannah  Elsie  was  to  her  or 
her  issue,  with  the  direction  that,  if  she  "die 
subsequent  to  my  own  death  without  lawful 
issue,  then  the  said  one-third  part  or  share 
shall  revert  to  my  estate  and  be  distributed 
as  the  balance  of  my  estate."  The  bequest 
to  each  of  the  three  daughters  concludes 
with  the  words,  "then  the  said  one-third  part 
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or  share  shall  revert  to  my  estate  and  be  dis- 
tributed as  the  balance  of  my  estate."  The 
residue  of  his  estate,  after  the  bequest  of  the 
Income  of  $5,000  to  his  wife,  was  given,  as 
will  be  observed,  to  his  three  daughters;  the 
share  to  one  daughter  being  placed  In  trust. 
It  Is  apparent,  we  think,  that  he  used  the 
words  "balance  of  my  estate"  in  the  sense  of 
the  rest  or  residue  of  his  estate.  The  In- 
tention of  the  testator  was  that  after  the  life 
estate  of  his  daughter,  Hannah  Elsie,  with- 
out Issue,  that  her  share  or  Interest  should 
be  distributed  as  he  had  disposed  of  the  rest 
or  residue  of  his  estate.  The  purpose  of  the 
testator  was  that  his  daughter  should  have 
the  use  of  the  one-third  of  the  estate  during 
her  life,  and  that  It  should  then  go  to  her 
issue;  but,  falling  Issue,  It  should  go,  as  he 
directed  in  that  item  of  his  will,  to  his  two 
surviving  daughters.  He  declares  that  the 
share  of  the  deceased  child  "shall  revert  to 
my  estate,"  and  as  part  of  the  residue  of  his 
estate  he  bequeaths  It  In  the  same  Item  of 
the  will  to  the  two  living  daughters.  The 
testator  has  made  the  same  provision  as  to 
the  interests  given  the  other  two  daughters. 
The  share  of  the  testator's  estate  to  Hannah 
Elsie,  she  having  died  without  issue  subse- 
quent to  her  father's  death,  became  again,  at 
her  death,  a  part  of  the  testator's  estate,  and 
passed  to  the  other  two  daughters  as  though 
it  had  never  been  bequeathed  to  her.  Her 
husband  takes  no  interest  in  the  share  of  the 
fund  bequeathed  to  his  wife  for  life. 

There  Is  no  ground  whatever  for  the  con- 
tention that  the  testator  died  intestate  as  to 
the  remainder  after  the  life  estate  in  Han- 
nah Elsie's  share.  In  apt  terms  the  testator 
disposes  of  the  remainder  as  well  as  the  life 
interest  given  the  daughter.  To  declare  an 
intestacy  as  to  the  remainder  of  Hannah 
Elsie's  share  would  be  to  ignore  the  plain 
language  of  the  will.  He  anticipated  the 
death  of  his  daughter  without  issue,  and  pro- 
vided, in  that  event,  what  should  be  done 
with  the  remainder.  His  intention  Is  as 
clear  and  manifest  as  If,  Instead  of  the  words 
used  by  him,  he  had  directed  that  the  re- 
mainder be  distributed  between  his  surviv- 
ing daughters.  They  take  the  share  In  equal 
proportions,  and  hold  It  as  each  held  the 
share  originally  given  her. 

It  follows  that  the  remainder  of  the  share 
bequeathed  to  Hannah  Elsie  should  be  divid- 
ed into  two  equal  parts,  and  be  held  for  her 
two  sisters  under  the  terms  of  the  will.  The 
income  on  her  share  due  and  unpaid  at  the 
time  of  her  death  is,  of  course,  payable  to 
her  husband.  If  the  two  remaining  legatees 
desire  to  enter  security  and  obtain  possession 
of  the  fund  bequeathed  them,  they  can  make 
the  proper  application  to  the  orphans'  court, 
aa  required  by  the  act  of  May  17, 1871  (P.  L. 
269),  and  their  right  to  the  possession  of  the 
fund  by  entering  security  can  then  be  ad- 
judicated.   It  may  be  that  the  parties  may 


desire  the  bequest  to  remain  in  the  hands  of 
the  executor;  but  it  will  be  time  enough  to 
determine  their  right  to  the  fund  when  the 
question  is  raised  on  a  proper  application  to 
the  court  for  that  purpose. 

The  decree  of  the  court  below  is  reversed ; 
and  It  is  now  ordered  that  the  share  of  the 
deceased  daughter  in  the  residue  of  the  tes- 
tator's estate,  as  shown  by  the  account  of  the 
executor,  be  divided  Into  two  equal  parts, 
and  be  held,  under  the  terms  of  the  will,  for 
Anna  May  Evert  and  Lydla  Blake  Thomp- 
son. Tne  costs  of  this  appeal  to  be  paid  out 
of  the  estate. 


DUNBAR  FURNACE  CO.  et  aL  v.  PENN- 
SYLVANIA R.  CO. 

(Supreme  Court  of  Pennsylvania.     July  2, 
1912.) 

1.  Corporations  (f  645*)—  Foreign  Corpo- 
rations— Registration — Statutory  Provi- 
sions. 

Where  a  corporation  has  its  principal  of- 
fice in  Ohio,  four  mines  in  Michigan,  a  business 
office  in  Pittsburgh,  and  a  registered  agent  in 
Pennsylvania,  it  hag  sufficiently  complied  with 
tho  constitutional  requirement  that  no  foreign 
corporation  shall  do  any  business  in  the  state 
without  having  one  or  more  known  places  of 
business  and  an  authorized  agent  or  agents  on 
whom  process  may  be  served,  and  Act  April 
22,  1871  (P.  L.  108),  putting  such  provision  into 
effect,  though  it  has  not  registered  an  addi- 
tional agent  or  established  another  place  of 
business  where  it  stores  its  ores  in  yards  leased 
for  the  purpose,  to  be  smelted  by  a  furnace 
company  under  a  contract  made  in  Ohio  by 
which  the  ores  were  to  be  sold  and  delivered 
to  the  furnace  company  from  time  to  time,  and 
paid  for  by  pig  iron  delivered  to  the  iron  com- 
pany and  stored  in  the  yards  which  it  leased. 
[Ed.  Note. — For  other  cases,  see  Corpora- 
tions, Cent  Dig.  ff  2513,  2514;  Dec.  Dig.  f 
645.*] 

2.  Corporations  (§  645*)— Foreign  Corpora- 
tions—Registration. 

The  law  merely  requires  an  agent  to  be 
registered  by  a  foreign  corporation  for  each 
separate  office  or  place  of  business  established 
within  the  state,  and  requires  additional  agents 
only  when  additional  places  of  business  nave 
been  established,  and  is  not  concerned  about  the 
number  of  places  of  business,  which  is  deter- 
mined by  the  corporation  itself. 

[Ed.  Note. — For  other  cases,  see  Corpora- 
tions, Cent  Dig.  If  2513,  2514;  Dec.  Dig.  | 
645.*] 

Appeal  from  Common  Pleas  Court,  Fay- 
ette County. 

Replevin  by  the  Dunbar  Furnace  Com- 
pany and  another  against  the  Pennsylvania 
Railroad  Company.  From  the  judgment, 
plaintiffs  appeal.    Affirmed. 

See,  also,  85  Atl.  109. 

From  the  record  it  appeared  that  the  Dun- 
bar Furnace  Company  owned  and  operated 
an  Iron  furnace  at  Dunbar.  The  Cleveland- 
Cliffs  Iron  Company  Is  a  foreign  corporation 
with  ore  mines  In  Michigan  and  Its  financial 
offices  In  Pittsburgh. 

The   Iron   Company   furnished    from    Its 


•For  other  cases  m  same  topic  and  section  NUMBER  In  Dec.  Dig.  k  Am.  Dig.  Key-No.  Series  ft  Rap'r  Indexes 


Digitized  by 


Google 


p*> 


DUNBAR  FURNACE  CO.  ▼.  PENNSYLVANIA  R.  00. 


107 


mines  In  Michigan  to  the  Furnace  Company 
at  Dunbar  the  ore  which  the  latter  desired 
to  boy.  The  Furnace  Company  leased  to  the 
Iron  Company  storage  yards  at  Dunbar. 
The  yards  were  all  marked  with  signs  show- 
ing that  they  were  the  storage  yards  of  the 
Iron  Company.  Under  the  contracts,  the  ore 
was  shipped  to  Wlster  &  Co.  as  agents  of 
the  Iron  Company,  and  stored  on  said  yards. 
As  It  was  needed  from  time  to  time,  it  was 
delivered  by  Wlster  &  Co.  to  the  Furnace 
Company  and  paid  for.  Payment  was  some- 
times made  in  pig  iron,  delivered  to  the  Iron 
Company's  agents  and  stored  on  the  yards, 
and  sometimes  by  notes  secured  by  pig  iron 
delivered  and  stored  In  the  same  manner, 
but  only  as  collateral.  The  contracts  and 
leases  were  first  made  orally  in  Cleveland, 
and  subsequently  the  written  evidences  there- 
of were  signed  by  the  Iron  Company  in 
Cleveland  and  by  the  Furnace  Company  at 
Dunbar.  The  Iron  Company  had  no  office  at 
Dunbar.  After  the  receiver  was  appointed, 
the  Iron  Company  put  watchmen  In  charge 
of  the  yards  and  Iron.  Prior  to  that  time 
the  ore  and  Iron  had  been  in  the  custody 
and  control  of  Wlster  &  Co.  and  Reginald 
Palmer  as  agents  of  the  Iron  Company. 

On  February  13,  1311,  the  court  of  the  re- 
ceiver's appointment  directed  him  to  forbid 
the  removal  of  any  iron  and  in  the  event 
of  removal  to  bring  replevin.  Thereupon 
the  Iron  Company  proceeded  to  remove  some 
of  each  of  three  classes  of  Iron,  In  order 
that  the  questions  raised  by  the  creditors 
might  be  determined.  Twenty-nine  tons  of 
No.  2  foundary  pig  iron  were  taken  from 
6,539  tons  of  iron  which  had  been  manufac- 
tured by  the  receiver  out  of  ore  on  the  ore 
yard  at  the  date  of  the  receivership  under 
a  contract  and  order  of  court  providing  that 
the  iron  should  take  the  place  of  the  ore  as 
to  the  rights  and  titles  of  all  parties.  One 
hundred  and  seventy-two  tons  of  No.  1 
foundry  pig  iron  were  taken  from  about  25,- 
000  tons  of  iron  which  had  prior  to  the  re- 
ceivership been  delivered  by  the  Furnace 
Company  to  the  Iron  Company  and  stored 
on  one  of  the  yards  in  payment  for  ore  used. 
Thirty  tons  of  Gray  Forge  iron  were  taken 
from  13311  tons  of  iron  which  had  been  de- 
livered by  the  Furnace  Company  to  the  Iron 
Company  as  above,  save  that  this  iron  was 
delivered  not  In  payment  for  ore,  but  as  col- 
lateral for  notes  given  In  payment  for  the 
ore  as  it  was  delivered.  After  default  in 
payment  of  the  Indebtedness  thereby  secured, 
the  Iron  Company  gave  notice  and  sold  pur- 
suant to  the  terms  of  the  pledge. 

The  court  below  held  that  the  plaintiff 
was  entitled  to  recover  as  to  the  30  tons  of 
Gray  Forge  iron,  and  the  defendant  as  to 
the  172  tons  of  No.  1  foundry  and  29  tons 
of  Mo.  2  foundry  iron.  Both  parties  appeal- 
ed. The  present  appeal  was  taken  by  the 
receiver  of  the  Furnace  Company. 


Argued  before  FELL,  C.  J.,  and  MBS- 
TRHZAT,  POTTER,  ELKIN,  and  MOSCH- 
ZISKER,  JJ. 

Abraham  M.  Beltler,  of  Philadelphia,  A. 
Leo  Well,  of  Pittsburgh,  and  Johnson  & 
Rush,  of  Uniontown,  for  appellants.  Q.  W. 
Pepper  and  W.  B.  Bodlne,  Jr.,  both  of  Phil- 
adelphia, D.  M.  Hertzog,  of  Uniontown,  and 
Hoyt,  Dustin,  Kelly,  McKeehan  &  Andrews, 
all  of  Cleveland,  Ohio,  for  appellee. 

ELKIN,  J.  [i]  While  the  railroad  compa- 
ny is  named  as  the  defendant  In  this  action 
of  replevin,  it  simply  stands  In  the  position 
of  a  stakeholder,  not  having  any  interest 
In  the  result  of  the  litigation.  The  real 
parties  are  the  receiver  of  the  Furnace  Com- 
pany, on  the  one  side,  and  the  Iron  Compa- 
ny, claiming  title  to  the  property  In  dis- 
pute, on  the  other.  The  Iron  Company  is 
a  foreign  corporation,  having  ore  mines  in 
Michigan,  a  principal  office  in  Ohio,  an  of- 
fice for  the  transaction  of  business  in  the 
city  of  Pittsburgh,  and  a  registered  agent  in 
the  state  of  Pennsylvania.  It  Is  found  as  a 
fact,  and  the  evidence  shows  It  to  be  a 
fact,  that  the  Pittsburgh  office  was  estab- 
lished and  the  authorized  agent  registered 
long  before  the  execution  of  the  contracts 
involved  in  the  present  controversy.  If  the 
establishing  of  an  office  In  Pittsburgh  and 
the  registration  of  an  agent  in  the  office  of 
the  Secretary  of  the  commonwealth  are  suf- 
ficient to  meet  the  requirements  of  the  Con- 
stitution and  the  act  of  1874,  there  is  no 
foundation  upon  which  to  base  the  conten- 
tions of  appellant  The  sole  and  only  ground 
upon  which  the  receiver  undertakes  to  jus- 
tify his  assertion  of  title  to  the  property  in 
dispute  is  that  the  Iron  Company,  a  foreign 
corporation,  was  not  properly  registered  in 
Pennsylvania,  and  that,  by  reason  of  failure 
to  comply  with  this  requirement  of  the  con- 
stitution and  the  statute,  all  business  trans- 
acted In  our  state  was  unlawful,  and  all  con- 
tracts made  here  Illegal  and  void.  If  there 
had  been  no  registration  of  an  agent,  or  if 
an  additional  agent  had  not  been  registered 
for  each  separate  and  Independent  place  of 
business,  the  position  of  appellant  would  be 
well  taken,  If  the  Furnace  Company  had 
title  to  the  iron;  but  in  the  present  case 
there  was  a  properly  registered  agent  and  a 
designated  place  of  business  in  the  state. 
Under  this  statement  of  facts,  the  only  ques- 
tion that  can  possibly  arise  is  whether  it 
was  absolutely  necessary,  In  order  to  comply 
with  the  law,  to  register  an  additional  agent 
and  establish  another  place  of  business  at 
Dunbar  where  the  ore  was  smelted  and  the 
pig  iron  produced.  The  Constitution  pro- 
vides that  no  foreign  corporation  shall  do 
any  business  in  this  state  "without  having 
one  or  more  known  places  of  business,  and 
an  authorized  agent  or  agents  in  the  same, 
upon  whom  process  may  be  served."  The 
primary   purpose  of   the   constitutional   re- 
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quirement  Is  to  bring  foreign  corporations 
doing  business  in  our  state  within  the  reach 
of  legal  process.  Construction  Co.  v.  Pas- 
senger Railway  Co.,  204  Pa.  22,  53  Att.  633. 
In  the  case  at  bar  this  primary  purpose  was 
served  by  registering  an  agent  and  establish- 
ing a  place  of  business.  Neither  the  Con- 
stitution, nor  the  act  of  1874,  requires  more 
than  one  registered  agent  and  one  office  or 
place  of  business,  unless  the  foreign  corpo- 
ration has  established  two  or  more  offices  or 
places  of  business  In  the  state,  in  which 
event  there  must  be  a  registered  agent  in 
each  office  or  place  of  business  so  established. 
De  La  Vergne  Refrigerating  &  Machine  Co. 
v.  Kolischer,  214  Pa.  400,  63  Att.  971. 

[2]  The  state  is  not  concerned  about  the 
number  of  offices,  or  places  of  business,  a 
foreign  corporation  may  choose  to  establish, 
but,  when  two  or  more  are  established,  the 
law  requires  an  agent  to  be  registered  for 
each  separate  office  or  place  of  business.  The 
corporation,  and  not  the  state,  determines 
whether  in  the  conduct  of  its  business  more 
than  one  office,  or  place  of  business,  is  re- 
quired. In  the  present  case  the  Iron  Com- 
pany, in  view  of  the  business  transacted  by 
It  in  Pennsylvania,  only  deemed  it  necessary 
to  establish  one  office  and  register  one  agent, 
and  It  did  so.  Certainly  after  it  had  estab- 
lished an  office  and  registered  an  agent,  it 
had  the  prima  facie  right  to  do  business  in 
Pennsylvania.  Up  to  this  point  It  had  com- 
plied with  the  requirements  of  the  law.  Of 
course,  If  it  had  established  another  place 
of  business,  it  would  have  been  necessary  to 
register  another  agent,  but  It  did  not  do  so, 
and,  unless  It  be  now  held  that  the  law  re- 
quired it  to  establish  an  office  or  place  of 
business  at  Dunbar,  this  appeal  Is  without 
any  merit  at  all.  After  a  careful  examina- 
tion of  all  our  cases,  we  have  reached  the 
conclusion  that  nothing  decided  In  any  one 
of  them  requires  us  to  hold  as  a  matter  of 
law  that  it  was  the  duty  of  the  Iron  Com- 
pany to  establish  a  separate  and  independ- 
ent office,  or  place  of  business,  and  to  reg- 
ister an  additional  agent  at  Dunbar.  To  so 
hold  would  practically  mean  that  every  for- 
eign corporation  doing  business  in  Pennsyl- 
vania would  be  required  to  establish  an  office 
and  register  an  agent  in  each  county  of  the 
state  in  which  it  transacted  any  business. 
Neither  the  Constitution,  nor  the  act  of  1874 
(P.  L.  108),  nor  the  trend  of  Judicial  deci- 
sions, contemplates  the  necessity  for  such  a 
harsh  and  confiscatory  rule  simply  to  bring 
a  foreign  corporation  within  the  reach  of 
legal  process  here.  In  those  cases  In  which 
it  was  held  to  be  necessary  to  register  an- 
other agent  there  was  in  fact,  separate  and 
apart  from  the  originally  designated  place 
of  business,  a  separate  business  place,  or  a 
branch  store,  or  an  Independent  establish- 
ment, opened  for  the  general  transaction  of 
business  In  the  community  where  the  new 
place  was  established.  This  was  true  In  the 
case  strongly  relied  on  by  appellant  here. 


Phoenix  Silk  Mfg.  Co.  ▼.  Reilly,  187  Pa.  526, 
41  Att.  523.  In  the  case  at  bar  the  Iron 
Company  was  not  engaged  in  the  transac- 
tion of  business  with  the  general  public  at 
Dunbar,  and  there  was  no  necessity,  legal 
or  commercial,  to  establish  a  place  of  busi- 
ness there  In  order  to  have  its  ores  smelted 
by  the  Furnace  Company.  The  contracts  re- 
lating to  the  smelting  of  the  ore  were  ex- 
ecuted by  the  officers  of  the  Iron  Company 
In  another  state,  and  the  validity  of  their 
acts  in  this  respect  have  not  been,  and  could 
not  be,  successfully  challenged.  Contracts 
for  the  sale  of  the  pig  iron  in  the  natural 
course  of  business  would  be  made  at  the 
principal  office  of  the  company  located  in 
another  state,  or  could  Just  as  well  be  made 
at  the  office  established  in  Pittsburgh  as  at 
Dunbar.  There  was  no  business  necessity 
for  a  separate  office,  or  place  of  business, 
at  Dunbar,  and  we  can  see  no  valid  reason 
why  the  law  should  Impose  the  duty  of 
establishing  a  separate  office  there  upon  a 
foreign  corporation  which  in  the  transaction 
of  its  business  was  not  required,  when  It 
already  had  established  a  business  office  and 
registered  an  agent  in  the  state.  In  morals, 
In  right,  and  according  to  our  view  in  law, 
the  pig  iron  in  dispute  here  Is  the  property 
of  the  Iron  Company,  and  nothing  short  of 
a  violation  of  Imperative  rules  of  law  would 
justify  an  act  of  confiscation  In  the  Interest 
of  those,  not  the  owners,  as  against  the  real 
owners.  There  is  no  such  imperative  neces- 
sity In  the  present  case,  and  therefore  no 
sufficient  reason  why  this  thing  should  be 
done.  Appellant  testified  that  prior  to  the 
receivership  the  title  and  ownership  of  the 
Iron  Company  to  the  ore  and  iron  In  dispute 
here  had  never  been  questioned  by  the  Fur- 
nace Company.  In  other  words,  the  Furnace 
Company  did  not  then  claim  title  to  this  prop- 
erty, but  did  fully  recognize  the  ownership 
of  the  Iron  Company  In  the  same.  If  the 
Furnace  Company  did  not  have  title  to  the 
property  before  the  receivership,  it  Is  dif- 
ficult to  understand  how  the  receiver  ac- 
quired title  afterward,  nothing  having  oc- 
curred to  interfere  with  the  rights  of  the 
parties  in  the  meantime.  In  an  action  of 
replevin  the  plaintiff  must  show  title,  or  right 
of  possession,  and,  while  the  decision  of 
this  point  is  not  necessary  to  the  determina- 
tion of  the  rights  of  the  parties  Involved  In 
the  present  proceeding,  It  Is  very  doubtful, 
to  say  the  least,  whether  appellant  met  this 
burden,  even  if  there  had  not  been  a  proper 
registration.  Without  further  discussion,  it 
remains  to  be  said  that  the  registration  of 
an  authorized  agent  and  the  establishing  of 
an  office  In  the  state  were  sufficient  under 
the  facts  of  the  present  case  to  meet  the  re- 
quirements of  the  law  in  this  respect,  and, 
the  title  to  the  property  in  dispute  being  In 
the  Iron  Company,  it  Is  entitled  to  pos- 
session of  the  same.  The  learned  court  below 
erred  In  holding  that  the  Iron  Company  had 
not  been  properly  registered  as  a  foreign  cor- 
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poration  In  Pennsylvania,  but,  Inasmuch  as 
the  title  to  the  Iron  In  dispute  In  this  ap- 
peal was  held  to  be  In  tbe  Iron  Company  on 
other  grounds,  the  conclusion  reached  must 
be  sustained. 
Judgment  affirmed. 


DUNBAB  FURNACE  CO.  et  al  T.  PENN- 
SYLVANIA R.  CO. 

(Supreme  Court  of  Pennsylvania.     July  2, 
1012.) 

Corporations  (J  645*)  —  Foreign  Corpora- 
nous— Registration— Statutory  Provi- 
sions. 

Where  a  corporation  has  its  principal  of- 
fice in  Ohio,  four  mines  in  Michigan,  a  business 
office  in  Pittsburgh,  and  a  registered  agent  in 
Pennsylvania,  it  has  sufficiently  complied  with 
the  constitutional  requirement  that  no  foreign 
corporation  shall  do  any  business  in  the  state 
without  having  one  or  more  known  places  of 
business,  and  an  authorized  agent  or  agents  on 
whom  process  may  be  served,  and  Act  April 
22,  1874  (P.  I*  108),  putting  such  provision 
into  effect,  though  it  has  not  registered  an  ad- 
ditional agent  or  established  another  place  of 
business  where  It  stores  its  ores  in  yards 
leased  for  the  purpose,  to  be  smelted  by  a  fur- 
nace company  under  a  contract  made  in  Ohio 
by  which  the  ores  were  to  be  sold  and  delivered 
to  the  furnace  company  from  time  to  time  and 
paid  for  by  .pig  iron  delivered  to  the  iron  com- 
pany, and  stored  in  the  yards  which  it  leased. 
[Ed.  Note.— For  other  cases,  see  Corpora- 
tions, Cent  Dig.  if  2513,  2514;  Dec.  Dig.  f 
645.*] 

Appeal  from  Common  Pleas  Court,  Fayette 
County. 

Replevin  by  the  Dunbar  Furnace  Company 
and  another  against  the  Pennsylvania  Rail- 
road Company.  From  the  judgment,  the 
Cleveland  Cliffs  Iron  Company  files  a  cross- 
appeal.     Reversed  with  directions. 

The'  facts  appear  In  Dunbar  Furnace  Co. 
t.  Pennsylvania  Railroad  Co.,  85  AtL  106, 
and  the  opinion  of  the  Supreme  Court. 

Argued  before  FELL,  O.  J.,  and  MESTRE- 
ZAT,  POTTER,  ELKIN,  and  MOSCHZIS- 
KEB,  JJ. 

6.  W.  Pepper  and  W.  B.  Bodlne,  Jr.,  both 
of  Philadelphia,  D.  M.  Hertzog,  of  Union  town, 
and  Hoyt,  Dustln,  Kelly,  McKeehan  &  An- 
drews, all  of  Cleveland,  Ohio,  for  appellant 
Abraham  M.  Pettier,  of  Philadelphia,  and  A. 
Leo  Weil,  of  Pittsburgh,  for  appellee. 

ELKIN,  J.  This  Is  a  cross-appeal  by  the 
Cleveland  Cliffs  Iron  Company  from  the 
judgment  entered  by  the  court  below  In  the 
ease  above  stated.  The  trial  court  decided 
that  a  certain  portion  of  the  iron  in  dispute 
belonged  to  the  Iron  Company  and  a  certain 
other  portion  to  the  receiver  of  the  Furnace 
Company,  and  entered  Judgment  accordingly. 
The  Furnace  Company  took  an  appeal  to 
this  court,  and  the  Iron  Company  to  tbe  Su- 
perior Court,  because  tbe  amount  Involved  In 
the  judgment  In  favor  of  the  receiver  and 


against  the  Iron  Company  was  less  than 
$1,500.  Under  these  circumstances,  tbe  Su- 
perior Court  certified  the  case  Involving  the 
smaller  amount  to  this  court  Both  cases 
are  now  before  us  for  decision,  but  the  legal 
principles  upon  which  the  rights  of  the  par- 
ties depend  do  not  materially  differ.  In  tbe 
appeal  of  tbe  Furnace  Company  we  have 
just  decided  that  the  Iron  Company  had 
properly  registered  an  authorized  agent  in 
Pennsylvania  on  whom  legal  process  could  be 
served,  and  that  an  office,  or  place  of  busi- 
ness, within  the  meaning  of  the  law,  had 
been  established.  What  was  said  in  that 
case  applies  to  this  one.  The  title  to  the 
property  In  dispute  here  is  In  the  Iron  Com- 
pany, and  there  is  no  distinction  In  prin- 
ciple between  the  two  cases.  The  Iron  Is 
piled  on  ground  leased  by  tbe  Iron  Company 
and  is  set  apart  and  marked  as  its  property. 
The  Iron  Company  through  Its  employes  has 
possession  of  the  gray  forge  Iron  just  as  it 
has  possession  of  tbe  other  iron  In  dispute. 
There  is  no  doubt  that  it  took  the  title  and 
possession  of  this  Iron  under  a  contract  with 
the  Furnace  Company  prior  to  the  receiver- 
ship, and  that  it  has  complied  with  the  law 
as  to  indicia  of  ownership  and  right  of  pos- 
session. The  gray  forge  Iron,  like  the  other 
iron  in  dispute,  belongs  to  the  Iron  Company, 
and  the  learned  court  erred  In  holding  that 
it  did  not 

Judgment  reversed  and  record  remitted, 
with  directions  to  enter  Judgment  in  favor 
of  appellant  for  tbe  amount  involved. 


In  re  KORTRIGHT'S  ESTATE. 

Appeal  of  STORRS  et  aL 

(Supreme  Court  of  Pennsylvania.     July  2, 
1912.) 
Executors  and  Administrators   (|  218*)— 
"Testamentary  Expenses"— CoNsrancTioN 
of  Will. 
Where  a  woman  domiciled  in  England  died 
possessed  of  personal  property  in  England  and 
Pennsylvania,  and  left  two  wills,  one  disposing 
of  her  Pennsylvania  property  and  the  other  of 
her  English  property,  and  the  latter  provided 
that  testamentary  expenses  and  the  duty  on  all 
legacies  bequeathed  free  of  duty  should  be  paid 
out   of   the  English  property,  the  estate   duty 

§ayabie  to  the   British  government   under  St 
7  and  58  Vict  c.  30,  Is  a  testamentary  ex- 
pense payable  out  of  the  English  property  alone. 
(Ed.   Note.— For   other  cases,   see   Executors 
and   Administrators,  Cent   Dig.   I  759:    Dec 
Dig.  5  218.*] 

Appeal  from  Orphans'  Court  Philadelphia 
County. 

In  the  matter  of  the  adjudication  of  the 
estate  of  Martha  Ellen  Kortrlght  deceased. 
From  a  decree  dismissing  exceptions  thereto, 
John  Storrs  and  Percy  Leigh  Pemberton,  ex- 
ecutor, appeal.     Affirmed. 

See,  also,  85  Atl.  111. 

Argued  before  BROWN,  MESTREZAT, 
POTTER,  ELKIN,  and  MOSOHZISKER,  JJ. 
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W.  W.  Montgomery,  Jr.,  of  Radnor,  for  ap- 
pellants. John  G.  Johnson,  H.  S.  Prentiss 
Nichols,  Charles  H.  Mathews,  and  Chapman 
8c  Chapman,  all  of  Philadelphia,  for  appel- 


BROWN,  J.  Lady  Martha  Ellen  Kort- 
right,  at  the  time  of  her  death,  January  18, 
1907,  was  domiciled  In  England.  Before  her 
marriage  to  Sir  Charles  Edward  Keith  Kort- 
right,  she  was  a  resident  of  Philadelphia. 
She  died- possessed  of  personal  property  val- 
ued at  $1,320,108.62,  about  one-fifth  of  which, 
amounting  to  $240,244.38,  was  in  London. 
The  balance,  valued  at  $1,079,864.24,  was  in 
Philadelphia.  She  left  two  wills,  one  dated 
June  21,  1893,  to  which  she  added  a  codicil 
June  13,  1906.  The  other  was  executed  in 
England  February  27,  1905.  The  expressed 
purpose  of  the  testatrix  in  executing  this  lat- 
ter will  was  to  dispose  only  of  her  property 
situated  in  England,  and  her  expressed  in- 
tent is  In  the  following  words:  "The  same 
shall  take  effect  concurrently  with  and  in- 
dependently of  another  will  which  I  have 
made  so  far  as  the  same  relates  to  or  dis- 
poses of  my  property  in  America  and  invest- 
ments belonging  to  me  the  dividend  or  inter- 
est on  which  are  received  by  the  Pennsyl- 
vania Company  for  Insurances  on  Lives  and 
Granting  Annuities  or  other  my  agents  in 
America  or  any  other  property  than  my  Eng- 
lish property."  By  the  sixth  clause  of  her 
second  will  the  testatrix  directed  that  out 
of  the  proceeds  of  her  English  property, 
which  she  authorized  her  executors,  the  ap- 
pellants, to  sell,  they  should  pay  her  "funer- 
al and  testamentary  expenses  and  debts  in 
England  and  the  legacies  hereinbefore  or  by 
any  codicil  hereto  bequeathed  and  the  duty 
on  all  legacies  hereinbefore  or  by  any  codicil 
hereto  bequeathed  free  of  duty." 

By  the  British  finance  act  of  1894  (St.  57 
and  58,  Vict  c.  30),  It  is  made  the  duty  of 
an  executor  to  pay  to  the  government  an 
"estate  duty,"  declared  by  the  act  to  be  a 
"stamp  duty"  on  "all  personal  property 
(wheresoever  situate)  of  which  the  deceased 
was  competent  to  dispose  at  his  death."  This 
estate  duty  on  an  estate  exceeding  £250,000 
and  less  than  £500,000  is  7  per  centum  of  its 
valuation,  as  ascertained  in  accordance  with 
the  provision  of  the  finance  act  The  amount 
of  the  estate  duty  to  be  paid  to  the  British 
government  on  the  estate  of  Mrs.  Kortright 
was  ascertained  to  be  $92,407.60,  a  portion  of 
which  the  appellants  have  paid,  and  their 
claim,  disallowed  by  the  court  below,  was 
for  contribution  out  of  the  American  estate 
of  a  proportionate  share  of  the  amount  due 
to  the  English  government  as  estate  duty. 
This  claim  was  disallowed  because  the  learn- 
ed adjudicating  judge  below,  sustained  by 
the  court  in  banc,  construed  the  sixth  clause 
of  the  English  will  as  creating  a  fund  out  of 
the  English  property  for  the  purpose  of  pay- 
ing the  funeral  and  testamentary  expenses 


of  the  testatrix,  and  as  exonerating  her 
American  estate  from  such  charges.  If  such 
was  her  Intent,  the  appellants  had  no  claim 
upon  the  fund  before  the  court  below  for 
distribution,  for,  in  dispensing  her  bounties, 
the  will  of  the  testatrix  was  supreme-  as  to 
which  of  her  beneficiaries  should  bear  the 
burden  imposed  by  the  act  of  parliament  up 
on  her  entire  estate.  The  English  govern- 
ment must  be  paid  its  estate  duty  on  all  of 
her  property,  wherever  it  was  situated  at 
the  time  of  her  death,  but  it  was  her  right 
to  provide  a  special  and  sufficient  fund  for 
the  payment  of  that  duty,  and  neither  those 
taking  the  balance  of  that  fund  nor  her  per- 
sonal representatives  can  question  her  right 
to  provide  that  her  American  estate  should 
pass  to  the  beneficiaries  named  in  her  Amer- 
ican will  free  from  the  payment  of  the  estate 
duty  or  tax  to  the  English  government 

The  testatrix  intended  that  there  should 
be  two  separate  independent  administrations 
of  her  estate,  and  that  her  property  In  Eng- 
land should  be  distributed  in  one  way  and 
that  In  America  in  another.  By  the  English 
will  she  expressly  directed  that  out  of  the 
funds  to  be  realized  from  the  sale  of  ner 
property  In  England  there  should  be  paid  her 
"funeral  and  testamentary  expenses."  What 
did  she  mean  by  "testamentary  expenses"? 
She  is  presumed  to  have  known  what  the 
English  courts  had  declared  these  words  to 
mean  five  years  before  she  executed  her  will, 
and,  having  executed  it  with  such  knowledge, 
she  must  be  understood  as  having  intended 
to  use  the  words  in  the  sense  given  to  them 
by  the  courts  when  applying  the  finance  act 
of  1894  to  them.  In  1900,  in  Yeo  v.  Clemow. 
2  L.  R.  Chancery  Division  (1900)  182,  It  was 
expressly  decided  by  Sir  Arthur  Kekewlch 
that  the  words  "estate  duty,"  as  used  in  the 
act  of  1S94,  was  a  testamentary  expense.  In 
so  holding  he  said:  "I  am  reluctant  to  in- 
troduce a  new  rule  to  add  to  testamentary 
expenses,'  which  term  has  been  generously 
Interpreted.  But  having  arrived  at  the  con- 
clusion that  the  court  could  not  have  refused 
to  treat  probate  duty  as  a  testamentary  ex- 
pense, I  cannot  avoid  saying  that  estate  duty 
which  takes  Its  place  Is  also  a  testamentary 
expense.  *  *  *  I  come  to  this  conclusion 
with  reluctance,  for  I  do  not  know  where  it 
will  lead  us  in  some  cases ;  but  at  the  same 
time  I  do  not  see  my  way  practically  to  say 
that  this  duty  is  not  a  testamentary  ex- 
pense." The  same  learned  judge,  in  the 
same  year,  in  Wild  v.  Stanham,  reported  in 
the  same  volume  of  reports,  page  648,  again 
held  that  an  estate  duty  was  within  the 
meaning  of  the  words  "testamentary  ex- 
pense." The  estate  duty  on  the  estate  of  the 
testatrix  is  therefore  to  be  paid  out  of  the 
fund  which  she  created  by  her  English  will 
for  the  payment  of  testamentary  expenses, 
and  the  fund  representing  her  American 
property,  not  being  chargeable  with  any  of 
the  expenses  connected  with  the  admlnlstra- 
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Oon  of  iter  English  estate,  the  claim  of  the 
appellants  was  properly  disallowed. 
Decree  affirmed,  at  their  costs. 


In  re  KORTRIOHT'S  ESTATE. 
Appeal  of  COVINGTON  et  al. 

(Supreme  Court  of  Pennsylvania.     July  2, ' 

1812.) 

Charities   (§  27*)— Validity — Capacity  to 

Take  Charitable  Gift. 

Act  April  26,  1855  (P.  L.  828),  Act  May  9, 
1889  (P.  L.  173),  and  Act  May  23,  1885  (P.  L. 
114),  provide  for  carrying  into  effect  any  dis- 
position of  property  for  charitable  purposes  in 
excess  of  the  annual  income  which  the  corpora- 
tion to  which  the  transfer  is  made  is  permitted 
to  receive  aa  far  as  practicable.  Act  July  7, 
1885  (P.  L.  259),  provides  that  property  dis- 
posed of  by  will  for  a  charitable  use,  if  void  for 
uncertainty  or  certain  causes  other  than  that 
it  is  in  excess  of  the  power  of  the  corporation 
to  receive,  shall  go  to  the  heirs  and  next  of  kin 
of  the  decedent  Held,  that  where  a  testatrix 
gives  the  residue  of  her  estate  to  four  charitable 
and  religious  corporations,  and  at  her  death 
two  of  them  hold  assets  equal  to  or  exceeding 
the  amounts  permitted  by  their  charters,  the 
next  of  kin  have  no  standing  to  object  to  a 
decree  before  adjudication  of  the  estate  increas- 
ing the  limit  of  assets  of  the  two  corporations 
sufficiently  to  permit  them  to  take  the  bequests, 
nor  to  the  distribution  to  the  corporations  in 
accordance  with  the  bequest 

[Bid.  Note. — For  other  cases,  see  Charities, 
Cent  Dig.  f  14;   Dec.  Dig.  f  27.*] 

Appeal  from  Orphans'  Court,  Philadel- 
phia County. 

In  the  matter  of  the  estate  of  Martha  El- 
len Eortrlght  From  a  decree  dismissing  ex- 
ceptions to  adjudication,  George  W.  Coving- 
ton and  others  appeal.    Affirmed. 

See,  also,  85  Atl.  109. 

Argued  before  BROWN,  MESTREZAT, 
POTTER,  ELKIN,  and  MOSCHZISKER,  JJ. 

Alex.  Simpson,  Jr.,  and  J.  Morris  Teakle, 
both  of  Philadelphia,  and  George  B.  Coving- 
ton, of  New  York  City,  for  appellants.  John 
0.  Johnson,  H.  S.  Prentiss  Nichols,  and 
Charles  H.  Mathews,  all  of  Philadelphia,  for 
appellees. 

BROWN,  J.  The  testatrix  gave  the  resi- 
due of  her  estate,  amounting  to  $1,236,889.25, 
equally  to  the  Presbyterian  Hospital  in  Phil- 
adelphia, the  Board  of  Home  Missions  of 
the  Presbyterian  Church  in  the  United  States 
of  America,  the  Board  of  Education  of  the 
Presbyterian  Church  in  the  United  States  of 
America,  and  the  Presbyterian  Board  of  Re- 
lief for  Disabled  Ministers  and  the  Widows 
and  Orphans  of  Deceased  Ministers.  Two 
of  these  organizations — the  first  and  fourth 
—held  assets  at  the  time  of  the  death  of 
testatrix  equal  to  or  exceeding  the  amounts 
which  their  respective  charters  authorized 
them  to  hold,  but,  after  her  death,  the  pow- 
ers of  each  were  enlarged  by  a  decree  of 
one  of  the  courts  of  common  pleas  of  Phila- 
delphia county,  and  at  the  time  of  the  ad- 


judication in  the  court  below  each  was  au- 
thorized to  receive  an  annual  Income  in 
excess  of  what  would  be  realized  from  one- 
fourth  of  the  residuary  estate  of  the  tes- 
tatrix. The  appellants,  her  next  of  kin,  ob- 
jected to  the  award  of  one-fourth  of  the  re- 
siduary estate  to  either  the  Presbyterian 
Hospital  in  Philadelphia  or  the  Presbyterian 
Board  of  Relief  for  Disabled  Ministers  and 
the  Widows  and  Orphans  of  Deceased  Min- 
isters, on  the  ground  of  its  incapacity  to 
take  the  bequest,  and  their  contention  Is 
that,  as  the  two  bequests  have  failed,  the 
testatrix  died  Intestate  as  to  one-half  of  her 
residuary  estate,  and  the  same  has  passed 
to  them  as  her  next  of  kin.  The  court  be- 
low refused  to  sustain  this  contention,  and 
from  the  decree  awarding  to  each  of  the  ap- 
pellees one-fourth  of  the  residuary  estate 
there  have  come  these  appeals  by  the  next 
of  kin  of  the  testatrix. 

If  the  bequests  to  the  appellees  had  not 
failed  at  the  time  of  the  adjudication,  the 
appellants  had  no  standing  in  the  court  be- 
low, and  have  none  here;  and,  if  their  ap- 
peals are  to  be  dismissed  because  the  be- 
quests had  not  failed,  no  other  question 
raised  by  them  or  the  appellees  will  call  for 
any  discussion. 

It  is  first  to  be  noted  that  the  bequests  to 
the  appellees  are  not  void  because  they  are 
given  by  a  will  not  executed  In  compliance 
with  the  requirements  of  the  statute  regu- 
lating the  execution  of  a  will  making  a  char- 
itable or  religious  bequest  It  was  executed 
more  than  one  calendar  month  before  the 
decease  of  the  testatrix,  and  was  attested 
by  two  credible  and,  at  the  time,  disinterest- 
ed witnesses. 

The  sole  contention  of  the  appellants  is 
that  the  bequests  failed  because  they  gave 
to  each  of  the  appellees  an  annual  income  in 
excess  of  what  it  was  entitled  to  receive. 
Did  the  bequest  fail  for  that  reason?  Start- 
ing with  the  act  of  April  26,  1855  (P.  L. 
328),  there  is  found  in  it  an  express  decla- 
ration of  legislative  intention  that  no  dis- 
position of  property  for  any  religious,  char- 
itable, literary,  or  scientific  use  shall  fall 
by  reason  of  its  being  in  excess  of  the  an- 
nual Income  which  the  corporation  to  which 
the  bequest  is  made  is  permitted  to  receive; 
but,  where  such  a  disposition  is  made,  the 
duty  of  the  orphans'  court  is,  by  its  decree, 
to  carry  into  effect  the  intent  of  the  testa- 
tor so  far  as  the  same  can  be  ascertained 
and  carried  into  effect  consistently  with  law 
or  equity,  and,  if  the  disposition  be  in  ex- 
cess of  the  annual  value  permitted  to  the 
corporation  by  law,  "such  disposition,  so  far 
as  exceeding  the  power  of  the  courts  to  de- 
termine the  same  by  the  rules  of  law  or  eq- 
uity, shall  be  taken  to  be  further  regulated 
and  disposed  of  by  the  Legislature  of  the 
commonwealth  In  manner  as  nearly  in  con- 
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formity  with  the  intent  of  the  donor  or  tes- 
tator as  practicable."  Following  the  act  of 
1855  Is  the  act  of  July  7,  1885  (P.  L.  259), 
which  provides  that  In  the  disposition  of 
property  by  will,  made  or  to  be  made  for 
any  religious,  charitable,  literary,  education- 
al, or  scientific  use  or  purpose,  if  the  same 
shall  be  void  for  uncertainty,  or  the  object 
of  the  trust  be  not  ascertainable,  or  has 
ceased  to  exist  or  be  an  unlawful  perpetuity, 
such  property  shall  go  to  the  heirs  at  law 
and  next  of  kin  of  the  decedent,  as  in  the 
case  of  persons  who  have  died  or  may  die 
Intestate.  It  is  to  be  observed  that  this  act, 
in  enumerating  the  cases  in  which  bequests 
shall  fail  and  go  to  the  next  of  kin  of  the 
testator  under  the  Intestate  laws,  is  silent 
as  to  a  bequest  or  gift  to  an  organization  or 
corporation  in  excess  of  the  annual  value  al- 
lowed to  it  by  law.  There  next  comes  the 
act  of  May  9,  1889  (P.  L.  173),  which  de- 
clares "that  no  disposition  of  property  here- 
tofore or  hereafter  made  for  any  religious  or 
charitable  use,  shall  fail  for  want  of  a  trus- 
tee or  by  reason  of  the  objects  ceasing,  or 
depending  upon  the  discretion  of  a  last  trus- 
tee, or  being  given  in  perpetuity,  or  In  ex- 
cess of  the  annual  value  limited  by  law ;  but 
it  shall  be  the  duty  of  any  court  having  eq- 
uity Jurisdiction  in  the  proper  county,  to 
supply  a.  trustee,  and  by  Its  decrees  to  carry 
Into  effect  the  Intent  of  the  donor  or  tes- 
tator, so  far  as  the  same  can  be  ascertained 
and  carried  into  effect  consistently  with  law 
or  equity,  subject  to  an  appeal  as  In  other 
cases  in  said  courts  respectively,  and  to  be 
reviewed,  reversed,  affirmed  or  modified  by 
the  supreme  coart  of  this  state." 

Finally,  there  is  the  act  of  May  23,  1895 
(P.  L.  114),  slightly  amending  the  tenth  sec- 
tion of  the  act  of  1855,  but  expressly  pre- 
serving the  intention  expressed  In  that  sec- 
tion to  save  a  bequest  to  a  charitable  use 
from  failure  when  the  same  may  be  in  ex- 
cess of  the  annual  value  which  the  charita- 
ble legatee  may  be  permitted  to  receive. 
With  the  express  legislative  Intention  found 
in  the  acts  of  1855,  1889,  and  1895,  that  a 
disposition  to  a  charitable  use  shall  not  fail 
because  It  may  be  in  excess  of  the  annual 
value  permitted  by  law  to  the  legatee,  the 
court  below  proceeded  to  discbarge  the  duty 
Imposed  upon  it  of  making  a  decree  to  carry 
Into  effect  the  intent  of  the  testatrix.  If 
the  decree  made  is  not  a  proper  one,  it  Is 
not  open  to  objection  by  the  appellants,  for 
the  acts  of  assembly  referred  to  will  not 
permit  the  bequests  to  fall  and  pass  to  the 
next  of  kin  of  the  testatrix.    There  was 


therefore  no  right  In  them  at  the  time  of 
her  death  to  demand  that  any  portion  of 
her  residuary  estate  should  dsbs  to  them  be- 
cause of  an  alleged  disregard  of  the  law, 
for  the  very  act  under  which  they  claim  pro- 
vided how  the  bequests  should  be  saved; 
and,  If  the  disposition  made  by  the  testatrix 
exceeded  "the  power  of  the  court  to  deter- 
mine the  same  by  the  rules  of  law  or  eq- 
uity," then  the  bequests  are  to  be  taken  as 
having  "been  made  subject  to  be  further 
regulated  and  disposed  of  by  the  Legisla- 
ture of  this  commonwealth,"  in  manner  as 
nearly  in  conformity  with  the  Intent  of  the 
testatrix  as  practicable.  When  the  appellees 
claimed  their  respective  bequests  at  the  ad- 
judication in  the  court  below,  each  had  be- 
come empowered  to  receive  it  by  decree  of 
the  court  of  common  pleas,  and,  even  if  the 
learned  court  below  did  err  in  awarding  the 
bequests  to  them — which  we  do  not  even  in- 
timate— the  next  of  kin  and  heirs  at  law  of 
the  testatrix  have  no  standing  to  protest. 
The  acts  of  1889  and  1895  have  taken  away 
from  them  all  right  to  object  In  Frazier  v. 
St  Luke's  Church,  147  Pa.  256,  23  Atl.  442, 
it  was  said  by  Mr.  Chief  Justice  Paxson: 
"A  gift  to  the  lame,  the  halt  and  the  blind. 
Is  not  to  fail  in  the  nineteenth  century,  be- 
cause the  legal  title  Is  given  to  the  person  or 
corporation  incapable  of  taking  it  or  even 
forbidden  by  law  to  take  it"  While  this 
may  have  been  drastic,  we  may  now  conserv- 
atively say  that  under  our  statutes,  the  be- 
quests of  the  testatrix  to  the  appellees  could 
not  fail,  and  It  became  the  duty  of  the  court 
below  to  save  them.  The  only  answer  of 
learned  counsel  for  appellants  to  this  is 
that  the  acts  of  1855,  1889,  and  1895  relate 
only  to  bequests  for  religious  or  charitable 
uses,  and  do  not  apply  to  gifts  to  religious  or 
charitable  organizations  or  corporations.  Of 
this  the  learned  court  below  said:  "The  dis- 
tinction between  a  gift  to  a  charitable  cor- 
poration already  in  existence  or  to  be  or- 
ganized and  a  gift  for  a  charitable  use  seems 
to  be  without  a  difference."  To  this  we  may 
add  that  as  the  appellees  were  created  for 
religious  and  charitable  purposes,  and  for 
such  purposes  alone,  the  bequests  to  them 
are  for  charitable  and  religious  uses  alone, 
and  cannot  be  devoted  to  or  used  for  any  oth- 
er purposes.  And,  in  addition,  the  eighth 
section  of  the  act  of  1855  speaks  not  of  re- 
ligious or  charitable  uses,  but  of  charitable 
or  religious  societies,  congregations,  associa- 
tions or  corporations. 

The  appellants  having  no  right  to  complain 
of  the  decree  made  by  the  court  below,  their 
appeals  from  it  are  dismissed,  with  costs. 
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BIiACKMER  t.  McCABB  «t  aL 
(Supreme  Court  of  Vermont     Addison.     Dee, 
11,  1912.) 

1.  Release  (f  28*)  —  Operation  —  Joint 

WboNODOERK 
A  release  of  one  Joint  tort-feasor  by  an 
instrument  under  seal  is  a  conclusive  discharge 
of  all;  but  an  unsealed  discharge  of  one  will 
not  operate  as  a  discharge  of  all,  unless  it  ap- 
pears that  the  payment  made  was  received  in 
full  satisfaction. 

[Ed.  Note. — For  other  cases,  see  Release, 
Cent  Dig.  H  64-70;    Dec.  Dig.  f  29.*] 

2.  Relxabs  (§  29*)— Construction  and  Op- 
eration — Joint  Wrongdoers  —  Release 
Not  Under  Seal. 

In  trover  for  an  automobile,  taken  by  the 
two  defendants  and  by  one  B.  and  one  S.F  the 
defendants  set  up  a  parol  writing  by  which  the 
plaintiff,  in  consideration  of  $50  paid  by  B. 
and  $50  to  be  paid,  released  B.,  upon  an  under- 
standing that  the  release  was  for  only  a  part 
of  the  plaintiff's  damages,  and  was  not  to  re- 
lease his  claim  for  compensation  as  against 
others,  and  a  parol  receipt  and  agreement  given 
to  S.,  after  recovery  against  him  in  trover,  re- 
citing the  receipt  of  $100  from  him  as  damages 
for  the  conversion,  fixing  the  damages  at  $400, 
and  providing  that  the  damages  remaining  un- 
satisfied, for  which  S.  remained  liable,  were  re- 
duced to  $200  and  the  case  continued.  Held, 
that  the  receipt  and  agreement  given  to  S.  left 
the  plaintiff  the  right  to  proceed  for  unsatisfied 
damages  either  against.  S.  or  the  defendants. 

[Ed.  Note.— For  other  cases,  see  Release. 
Cent  Dig.  ff  64-70;  Dec,  Dig;  |  29.*] 

Exceptions  from  Addison  County  Court; 
Frank  L.  Fish,  Judge. 

Trover  by  Arthur  J.  Blackmer  against 
Charles  EX  MeCabe  and  William  Tisdale. 
Judgment  for  plaintiff,  and  defendants  bring 
exceptions.    Affirmed. 

Argued  before  ROWELL,  O.  J.,  and  MUN- 
80N,  WIATSON,  HASELTON,  and  POW- 
ERS, JJ. 

Charles  I.  Button,  of  Mlddlebury,  for  plain- 
tiff. J.  B.  Donoway,  of  Mlddlebury,  for  de- 
fendants. 

MUNSON,  J.  The  two  defendants,  with 
one  Bearor  and  Smith,  the  plaintiff's  chauf- 
feur, took  the  plaintiff's  automobile  without 
his  consent  and  wrecked  It  by  mismanage- 
ment. The  defendants  introduced  in  evi- 
dence a  parol  writing,  by  which  the  plaintiff, 
in  consideration  of  $50  paid  by  Bearor  and 
$50  to  be  paid,  agreed  to  release  Bearor  from 
all  further  expense  by  reason  of  such  tak- 
ing, upon  an  expressed  understanding  that 
the  release  was  for  only  a  part  of  the  plain- 
tiff's damages,  and  did  not  release  his  claim 
for  compensation  as  against  the  other  mem- 
bers of  the  party.  It  also  appeared  that  the 
plaintiff  had  sued  Smith  in  trover,  and  had 
received  $100  from  him  as  damages  for  the 
conversion,  and  had  given  him  a  parol  re- 
ceipt and  agreement,  which  stated  that  the 
damages  in  the  case  were  established  at  $400, 
and  that  by  reason  of  this  payment  the  dam- 
ages remaining  unsatisfied,  for  which  Smith 
remained  holden,  were  reduced  to  $200,  and 


that  the  case  was  to  be  continued.  Relying 
upon  these  writings,  the  defendants  moved 
for  the  direction  of  a  verdict 

[1 , 2]  The  defendants  make  no  contention 
regarding  the  general  doctrines  applicable  to 
the  discharge  of  Joint  tort-feasors,  as  set 
forth,  in  several  of  our  cases.  See  Eastman 
v.  Grant,  34  Vt  387;  Sloan  v.  Herrick,  49 
Vt  327;  Dufur  t.  Boston  &  Maine  Rd.,  75 
Vt.  165,  53  AU.  1068;  Robinson  v.  St  Johns- 
bury,  etc.,  R.  R.  Co.,  80  Vt  129,  66  Ati.  814, 
9LB.A.  (N.  S.)  1249,  12  Ann.  Cas.  1060.  A 
release  of  one  joint  tort-feasor  by  an  instru- 
ment under  seal  is  a  conclusive  discharge  of 
all;  but  an  unsealed  discharge  of  one  will 
not  operate  as  a  discharge  of  all,  unless  it 
appears  that  the  payment  made  was  received 
in  full  satisfaction.  This  case  is  not  one  of 
technical  release,  for  the  writings  are  not 
under  seal.  The  writings  do  not  acknowledge 
the  receipt  of  full  satisfaction,  but  affirm  the 
contrary.  Neither  writing  contains  anything 
that  imports  a  discharge  of  the  cause  of  ac- 
tion. The  first  expressly  reserves  the  right 
to  proceed  against  the  other  delinquents. 
The  second  is  without  reservation,  and  speaks 
of  the  unpaid  balance  as  something  for  which 
Smith  remains  nolden.  It  is  upon  this  fea- 
ture of  the  case  that  the  defendants  base  their 
claim.  They  contend  that  the  only  possible 
construction  of  this  agreement  Is  that  the 
plaintiff  holds  Smith's  promise  to  pay  the 
balance,'  and  accepts  that  promise  in  full  sat- 
isfaction. .  It  is  said  that  this  arrangement 
has  the  same  force  as  If  the  plaintiff  had  ac- 
cepted Smith's  note  in  satisfaction  of  the  un- 
paid balance.  We  think  this  position  is  un- 
tenable, and  that  the  agreement,  properly 
construed,  leaves  the  plaintiff  at  liberty  to 
proceed  for  unsatisfied  damages  against  ei- 
ther Smith  or  the  defendants.  It  was  prop- 
er to  submit  the  case  to  the  jury. 

Judgment  affirmed. 


STIMSON   ▼.    WHITMORB. 

(Supreme  Court  of  Rhode  Island.     Dec. 

6,  1912.) 

1.  Master  and  Servant  ({  219*)— Injuries 
to  Servant— Assumption  of  Risk— Latent 
Defects. 

While  a  servant  assumes  the  risk  of  dan- 
gers which  are  so  patent  and  obvious  that  he 
either  knows,  or  in  the  exercise  of  ordinary 
care  should  know,  of  their  existence,  he  is  un- 
der no  primary  obligation  to  investigate  for 
latent  defects,  and  to  test  the  fitness  and  safe- 
ty of  the  place,  fixtures,  or  appliances  provided 
him  by  the  master. 
[Ed.  Note.— For  other  cases,  see  Master  and 

fervant,  Cent.  Dig.  K  610-624;    Dec  Dig.  | 
19.*] 

2.  Master  and  Servant  (8  288*) — Injuries 
to  Servant— Assumption  of  Risk— Simple 
Tools— Question  for  Jury. 

The  mere  fact  that  a  tool  is  a  simple  one 
will  not  raise  a  presumption  of  assumption  of 
risk  by  the  servant  using  it  and  relieve  the  em- 
ployer from  all  obligation  as   to  care  for  its 
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safety  for  use  by  his  employee,  bat  the  relative 
simplicity  of  the  appliance  and  all  the  circum- 
stances of  the  case  must  be  considered,  and  the 
question  presented  to  the  jury,  where  the  case 
is  not  so  plain  that  bat  one  conclusion  can 
properly  be  drawn. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  ft  1068-1088;  Dec  Dig. 
i   288.*] 

3.  Master  and  Sebvant  (|  219*)— Injuries 
to  Sebvant— Hidden  Defects— Inspection 
—Question  fob  Jubt. 

A  stool  used  in  a  shoe  store  for  the  pur- 
pose of  reaching  shoes  and  boxes  of  shoes 
which  could  not  be  reached  from  the  floor, 
which  consisted  of  a  horizontal  top  with  one 
side  consisting  of  a  board  extending  slantingly 
downward  from  said  top  at  an  angle  of  46 
degrees,  with  the  legs  attached  both  to  the  hor- 
izontal and  slanting  sides  by  means  of  screws 
underneath  and  concealed  from  view,  in  the  ab- 
sence of  a  special  inspection,  was  not  such  a 
simple  contrivance  that  an  employs  assumed 
risk  of  injury  from  the  loosening  of  the  screws 
and  the  coming  loose  of  a  leg  while  she  was 
standing  thereon. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  Si  610-624;  Dec.  Dig.  | 
219.»] 

Exceptions  from  Superior  Court,  Provi- 
dence and  Bristol  Counties ;  Willard  B.  Tan- 
ner, Presiding  Justice. 

Action  by  May  Stlmson  against  Swanton 
C.  Whitmore.  From  a  Judgment  for  the  de- 
fendant, plaintiff  brings  exceptions.  Excep- 
tions sustained  and  cause  remitted,  with  di- 
rections. 

Bassett  ft  Raymond,  of  Providence  (R.  W. 
Richmond,  of  Providence,  of  counsel),  for 
plaintiff.  Boss  ft  Barnefield,  of  Providence, 
for  defendant 

JOHNSON,  J.  This  Is  an  action  of  tres- 
pass on  the  case  for  negligence,  wherein  the 
plaintiff  sues  for  permanent  injuries  received 
by  her  while  in  the  employ  of  the  defendant ; 
such  injuries  being  caused  by  the  breaking 
or  collapsing  of  a  stool  furnished  by  the  de- 
fendant to  his  employes,  among  other  fix- 
tures, appliances,  and  apparatus,  means  and 
instruments,  which  he  used  In  his  business 
of  retail  shoe  dealer. 

The  plaintiff's  amended  declaration  Is  In 
two  counts.  The  first  count  avers,  among 
other  things,  that  it  was  the  duty  of  the 
defendant  to  keep  and  maintain  In  safe  and 
reasonable  repair  the  fixtures,  appliances,  ap- 
paratus, means,  and  Instruments  with  which 
he  carried  on  his  said  business,  so  that  the 
plaintiff,  while  In  the  exercise  of  due  care, 
and  while  engaged  in  performing  the  duties 
of  her  employment  should  not  be  injured. 
It  then  alleges  that  among  such  Instruments 
and  appliances  furnished  the  plaintiff  were 
certain  stools  to  step  upon,  for  the  purpose 
of  reaching  shoes  and  boxes  of  shoes  which 
could  not  be  reached  from  the  floor.  The 
declaration  further  avers  that  said  stools 
consisted  of  a  horizontal  top,  and  that  one 
side  consisted  of  a  board  extending  slanting- 
ly downward  from  said  top  at  an  angle  of, 


to  wit,  45  degrees;  and,  farther,  that  the 
legs  of  said  stools  were  situated  underneath 
said  stools,  some  attached  to  the  horizontal 
top,  and  one  or  more  to  the  slanting  side. 
"And  the  plaintiff  further  avers  that  the 
legs  of  said  stools  were  held  in  place  and 
tightened  by  means  of  a  screw  or  screws 
underneath  said  stools,  as  aforesaid,  so  that 
the  connections  of  the  same  were  concealed 
from  view,  and  not  obvious  to  the  plaintiff 
without  a  special  inspection." 

The  declaration  goes  on  to  state  that  one 
of  the  stools,  and  especially  the  connections 
of  the  legs  thereon  with  the  body  of  the 
same,  was  permitted  to  become  worn  and  out 
of  repair  and  unsafe  for  use,  which  the  de- 
fendant knew,  or  by  the  exercise  of  reason- 
able care  could  have  known,  and  which  the 
plaintiff  did  not  know,  and  could  not  have 
known  by  the  exercise  of  reasonable  care; 
that  on  the  2d  day  of  February,  1911,  while 
in  the  exercise  of  due  care,  and  while  stand- 
ing upon  one  of  said  stools  furnished  by  the 
defendant  the  stool  toppled  over,  throwing 
her  to  the  ground  and  seriously  Injuring  her, 
caused  by  the  Insecure  fastening  of  the  stool 
to  Its  legs. 

The  second  count  sets  forth  practically  the 
same  facts,  but  alleges  a  duty  of  Inspection. 

To  this  amended  declaration  the  defendant 
demurred:  First  Because  it  does  not  ap- 
pear In  said  counts  that  the  plaintiff  could 
not  In  the  exercise  of  reasonable  diligence, 
have  known  that  the  stool  and  the  connec- 
tions of  its  legs  were  worn,  out  of  repair, 
and  unsafe,  before  she  placed  herself  upon 
said  stool.  Second.  Because  it  appears  In 
and  by  said  counts  that  the  plaintiff  had  an 
equal  opportunity  with  the  defendant  of 
knowing  of  the  condition  of  said  stool  and 
its  legs.  Third  Because  it  appears  in  and  by 
said  counts  that  the  plaintiff  was  not  In  the 
exercise  of  due  care.  Fourth.  Because  each 
of  said  counts  falls  to  state  a  cause  of  ac- 
tion. 

The  case  was  heard  on  the  7th  day  of  Feb- 
ruary, 1912,  before  a  Justice  of  the  superior 
court  on  the  demurrer  to  the  defendant's 
amended  declaration,  and  said  demurrer  was 
sustained.  The  plaintiff  excepted  thereto, 
and  the  case  is  now  before  this  court  on  the 
plaintiff's  bill  of  exceptions;  the  only  ex- 
ception relied  upon  being  to  the  decision  sus- 
taining said  demurrer. 

[1]  The  plaintiff's  counsel  contend  that  the 
alleged  defective  condition  of  the  stool  was 
necessarily  hidden  by  reason  of  Us  peculiar 
construction,  as  set  forth  In  the  declaration, 
calling  attention  to  the  averments  that  the 
connections  of  the  legs  with  the  seat  of  the 
stool  were  hidden  from  view,  and  were  not 
obvious  to  the  plaintiff  without  a  special 
inspection,  and  argue  that  a  servant  Is  not 
deemed  to  have  notice  of  or  assume  the  risks 
of  such  defects  as  can  be  ascertained  only 
by  investigation  and  inspection,  for  the  pur- 
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pose  of  ascertaining  that  there  Is  no  danger. 
The  rule  Is  stated  In  26  Cyc.  1213,  as  fol- 
lows: "  A  person  assumes  the  risk  of  In- 
jury from  dangers  and  defects  which  are  so 
patent  and  obvious  that  he  either  knew,  or 
in  the  exercise  of  ordinary  care  should  have 
known,  of  their  existence.  On  the  other  hand, 
a  servant  Is  under  no  primary  obligation  to 
investigate  for  latent  defects  and  test  the  fit- 
ness and  safety  of  the  place,  fixtures  or  appli- 
ances provided  him  by  the  master.  He  has 
a  right  to  rely  upon  the  obligation  resting 
upon  the  master  to  exercise  reasonable  care 
to  see  that  they  are  fit  and  safe;  and,  al- 
though the  circumstances  may  be  such  that  a 
servant  Is  chargeable  with  knowledge  of  such 
defects  as  are  patent  and  obvious,  and  of 
such  defects  as,  in  the  exercise  of  ordinary 
care,  he  ought  to  have  knowledge  of,  he  Is 
not  to  be  deemed  as  having  notice,  or  as 
assuming  the  risks,  of  such  defects  and  in- 
sufficiencies as  can  be  ascertained  only  by 
investigation  and  Inspection,  for  the  purpose 
of  ascertaining  that  there  Is  no  danger." 

Among  the  cases  cited  Is  Whipple  v.  N. 
Y„  N.  H.  k  H.  R.  B  Co.,  19  B  I.  687, 
601,  692,  86  Atl.  805,  306,  307  (61  Am.  St 
Eep.  796),  where  the  plaintiff,  a  brakeman, 
was  injured,  while  climbing  the  side  of  a 
car,  by  reason  of  the  proximity  of  a  tele- 
graph pole  to  the  track.  The  court  says: 
"It  Is  urged  that  If  the  proximity  of  the 
pole  to  the  track,  which  made  it  dangerous, 
was  not  sufficiently  obvious  to.  the  plaintiff 
to  put  him  on  his  guard  against  Injury  from 
the  pole,  it  was  not  sufficiently  obvious  to 
the  officers  of  the  defendant  for  them  to  ob- 
serve It  In  the  exercise  of  reasonable  care; 
and  hence  that  It  cannot  be  held  that  the  de- 
fendant was  negligent  In  maintaining  the 
pole  In  Its  position.  But  the  answer  Is  that 
the  officers  of  the  defendant  located  the 
pole;  that  It  was  their  duty  to  have  so  lo- 
cated It  as  to  make  it  safe;  and,  conse- 
quently, that  If  they  failed  In  that  respect 
the  defendant  must  be  held  chargeable  for 
their  default  The  defendant  further  con- 
tends that  the  plaintiff  was  guilty  of  con- 
tributory negligence  in  attempting  to  climb 
the  ladder  of  the  car  while  the  train  was 
in  motion,  without  looking  to  see  whether  he 
was  in  danger  from  the  pole,  Instead  of 
climbing  to  the  top  of  the  car  before  giving 
the  signal  to  the  engineer  to  go  ahead,  or 
remaining  on  the  footboard  of  the  tender  un- 
til the  car  had  passed  the  pole.  But  If  the 
dangerous  proximity  of  the  pole  to  the  track 
was  not  so  obvious  as  to  be  discoverable  by 
observation,  and  the  plaintiff  had  no  notice 
of  the  danger,  we  do  not  think  that  it  can  be 
held,  as  a  matter  of  law,  that  he  was  guilty 
of  negligence  In  not  looking  forward  to  see 
whether  he  was  in  danger  from  the  pole 
before  starting  to  climb  the  ladder." 

In  Wrisley  Co.  T.  Burke,  203  I1L  260,  257, 
67  N.  E.  818,  820,  the  court  says:  "The 
servant  is  under  no  primary  obligation  to 


investigate  for  latent  defects  and  test  the 

fitness  and  safety  of  the  place,  fixtures,  or 
appliances  provided  him  by  the  master.  He 
may  assume  that  they  are  fit  and  safe,  and, 
though  the  circumstances  may  be  such  a 
servant  Is  chargeable  with  knowledge  of  such 
defects  as  are  patent  and  obvious,  and  of 
such  defects  as,  in  the  exercise  of  ordinary 
care,  he  ought  to  have  knowledge  of,  the 
servant  Is  not  to  be  deemed  as  having  notice 
or  knowledge  of  such  defects  and  insuffi- 
ciencies as  can  be  ascertained  only  by  in- 
vestigation and  inspection,  for  the  purpose  of 
ascertaining  that  there  Is  no  danger."  See, 
also,  Armour  v.  Brazeau,  191  HL  117,  60  N. 
E.  904;  Green  v.  Sansom,  41  Fla.  94,  26 
South.  332;  Murphy  v.  Marston  Coal  Co., 
183  Mass.  385,  67  N.  B.  342;  Adams  Express 
Co.  v.  Smith,  72  S.  W.  762,  24  Ky.  Law  Bep. 
1916;  Illinois  Steel  Co.  v.  Mann,  100  111. 
App.  367,  affirmed  in  197  111.  186,  64  N.  E. 
328. 

[2]  Counsel  for  defendant  further  argue 
that  the  stool  was  an  appliance  of  such  sim- 
ple character  that  the  employer  Is  not  liable 
for  an  Injury  to  an  employe  using  It  due  to 
its  obviously  defective  condition.  Counsel 
cite,  Inter  alia,  Sheridan  v.  Gorham  Mfg.  Co., 
28  B  I.  256,  66  At!  676,  13  U  B  A."  (N.  S.) 
687.  In  that  case  the  allegation  was  "that 
the  ladder  which  the  defendant  provided  and 
gave  to  the  plaintiff  was  unsafe  and  defec- 
tive, in  that  certain  iron  points,  or  spurs, 
with  which  said  ladder  was  equipped  at  its 
lower  ends,  had  become  dull  and  smooth,  so 
that  said  ladder  while  In  use  was  likely  to 
slip  on  the  floor;  and  that  while  plaintiff 
In  using  said  ladder  was  standing  on  one  of 
its  rounds  said  ladder  slipped  and  precipi- 
tated the  plaintiff  to  the  floor,  thereby  in- 
juring him."  The  plaintiff  in  that  case  con- 
tended that  Inasmuch  as  he  had  alleged  in 
his  declaration  that  he  was  in  the  exercise 
of  due  care,  ana  bad  no  knowledge  of  the. 
danger  of  slipping  incident  to  the  use  of 
the  ladder,  he  had  tendered  proper  Issues  of 
fact  upon  these  points,  and  that  his  dec- 
laration was  not  for  that  reason,  demurrable. 
The  court  held  contra,  citing,  inter  alia, 
Baumler  v.  Narragansett  Brewing  Co.,  23  B 
I.  430,  433,  50  Atl.  841,  842.  In  that  case 
the  court  said:  "The  plaintiff's  declaration 
in  effect  in  so  far  as  It  states  the  condition 
of  things  existing  at  the  time  of  the  acci- 
dent, comes  to  this,  viz.:  that  there  were 
certain  large  vats  in  the  defendant's  brewery 
which  were  so  situated  as  to  leave  an  open 
space  underneath,  between  them  and  the  floor, 
of  about  13  Inches,  which  vats  rested  on 
supports  through  or  between  which  there 
was  an  opening  into  said  space.  That  no  ma- 
chine or  implement  occupied  any  part  of  said 
space,  and  no  pitfall  or  defect  of  any  sort 
existed  therein,  but  that  it  was  simply  an 
open  space,  with  a  floor  beneath  and  the  vats 
above,  supported  as  aforesaid,  and  that  the 
plaintiff,  being  ordered  to  clean  out  aald 
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spate,:  crawled  through  the  opening  leading 
thereto,  and,  while  working  therein,- became 
wedged  and  bound,  as  aforesaid."  And  at 
page  435  of  28  B.  I.,  at  page  842  of  60  AtL: 
"The  plaintiff  further  argues  that  the  allega- 
tion In  the  declaration  that  he  was  In  the 
exercise  of  due  care  Is  sufficient  to  rebut 
the  claim  made  by  defendant  that  plaintiff 
assumed  the  risk.  We  do  not  think  so.  The 
court  must  take  the  declaration  In  a  case  of 
this  sort  as  a  whole  In  determining  whether 
It  states  a  case;  and,  if  it  appears  from  all 
the  facts  stated  therein  that  the  plaintiff 
could  uot  have  been  in  the  exercise  of  due 
care,  the  mere  fact  that  it  alleges  that  he 
was  does  not  save  It  from  being  demurrable. 
We  may  also  add  that  we  do  not  agree  with 
the  plaintiff's  contention  that  the  allegations 
of  lack  of  knowledge  of  the  work,  and  the 
location  and  lack  of  warning  regarding  the 
same,  prohibit  the  assumption  that  the  dan- 
ger was  obvious,  and  that  the  plaintiff  as- 
sumed the  risk.  When  It  is  apparent,  from 
the  facts  stated  in  a  case  of  this  sort,  that 
If  the  plaintiff  had  used  his  senses  he  must 
have  known  of  the  danger  complained  of,  no 
allegations  which  he  may  incorporate  In  hla 
declaration  as  to  lack  of  knowledge,  lack  of 
warning,  or  -duty  of  the  master  will  be  allow- 
ed to  overcome  and  rebut  said  facts  and  ren- 
der the  declaration  sustainable.  Such  a  dec- 
laration is  inconsistent,  and  therefore  de- 
murrable." 

It  does  not,  however,  necessarily  follow 
,  that,  because  the  appliance  involved  in  a 
case  Is  a  simple  one,  the  master  Is  therefore 
ipso  facto  relieved  of  all  obligation  as  to 
care  for  Its  safety  for  use  by  his  employes, 
or  that  the  risk  must  be  presumed  to  have 
been  assumed  by  the  servant  In  each  of 
the  cases  last  mentioned  the  simplicity  of 
the  appliance  was  clear.  In  any  case  under 
consideration  the  relative  simplicity  of  the 
appliance  and  all  the  circumstances  of  the 
case  must  be  taken  Into  consideration.  The 
case  may  be  so  plain  that  but  one  conclusion 
can  properly  be  drawn,  as  in  the  cases  last 
mentioned;  or  It  may  be  such  as,  under  the 
facts  disclosed,  to  require  Its  submission  to 
the  Jury* 

In  the  note  to  Vanderpool  v.  Partridge 
(Neb.  1907),  13  L.  B.  A.  (N.  S.)  668,  the  an- 
notator  gives  the  rule  as  to  the  liability  of 
the  master  for  injury  by  defect  in  common 
tools  thus:  "The  rule  of  respondeat  superior 
rests  upon  the  assumption  that  the  employer 
has  a  better  and  more  comprehensive  knowl- 
edge than  the  employe,  and  therefore  ceases 
to  be  applicable  where  the  employe's  means 
of  knowledge  of  the  danger  to  be  Incurred  is 
equal  to  that  of  the  employer.  Such  is  the 
case  where  the  Instrument  or  tool,  the  de- 
fect in  which  is  the  cause  of  the  injury,  is  of 
so  simple  a  character  that  a  person  accus- 
tomed to  Its  use  cannot  fail  to  appreciate  the 
risks  incident  thereto.  The  mere  simplicity 
of  a  tool,  as  is  apparent  upon  consideration 
of  the  basis,  above  stated,  of  the  rule  of 


respondeat  superior,  will  not  exempt  the  mas- 
ter from  all  care,  or  relieve  him  from  lia- 
bility under  all  circumstances;  but  the  ca- 
pacity, intelligence,  and  experience  of  the 
servant,  the  character  of  the  defects,  his  op- 
portunity for  detecting  them,  his  situation 
and  the  circumstances  calculated  to  withdraw 
his  attention  from  them,  as  well  as  the  fact 
that  the  servant  has  a  right  to  rely  upon  the 
master  to  protect  him  from  danger  and  in- 
jury, and  in  selecting  the  agent  from  which 
it  may  arise,  are  factors  of  varying  Impor- 
tance, which  must  also  be  taken  into  account" 
In  Williams  v.  Garbutt  Lumber  Co.,  132 
Ga.  230,  231,  64  S.  E.  69,  70,  the  court  says: 
"While  in  a  number  of  cases,  in  dealing  with 
the  particular  facts  involved,  it  has  been  held 
that  the  tool  then  being  used,  such  as  a 
stick  with  which  to  push  cars,  an  ordinary 
hammer,  or  the  like,  was  so  simple  in  Its 
character  that  the  servant  had,  at  least 
equal  opportunity  with  the  master  for  ob- 
serving it  and  that  he  was  at  fault  for  not 
doing  so,  or  that  the  master  could  not  be 
charged  with  negligence,  as  a  matter  of 
law,  for  not  Inspecting  it,  and  that  therefore 
in  such  cases  there  could  be  no  recovery, 
no  arbitrary  and  invariable  rule  can  be  laid 
down  by  which  It  can  be  declared  that  a 
master  Is  relieved  from  the  duty  of  Inspect- 
ing certain  specified  tools,  regardless  of  the 
circumstances  of  the  case.  Nor  can  a  court 
well  undertake  to  make  a  catalogue  of  tools 
by  name,  and  say  that  as  to  injuries  caused 
by  them  there  shall  be  an  arbitrary  exemp- 
tion from  liability  on  the  part  of  the  master. 
At  least  the  duty  of  the  master  must  neces- 
sarily to  some  extent  depend,  not  merely 
upon  the  name  of  the  tool,  but  also  the  cir- 
cumstances under  which  It  Is  furnished  or 
kept  for  use,  and  under  which  it  is  used. 
The  underlying  principle,  rather  than  the 
name  of  the  tool,  is  the  important  matter. 
*  *  *  We  do  not  And  it  necessary  in 
this  state  to  adopt  any  arbitrary  rule  as  to 
tools  bearing  certain  names,  or  described 
somewhat  Indefinitely  as  'simple  tools.'  If 
what  is  called  the  'simple  tool  rule'  is  based 
on  the  principle  of  equality  or  superiority  of 
opportunity  for  knowledge  on  the  part  of  a 
servant  that  principle  forms  a  part  o'f  the 
test  applied  by  our  Civil  Code  (sections  2611, 
2612)  in  a  suit  against  a  master  by  a  servant 
for  an  Inquiry  claimed  to  have  arisen  from 
the  negligence  of  the  master  in  falling  to 
comply  with  the  duties  imposed  on  him  in 
regard  to  machinery,  and  which,  as  already 
seen,  has  been  held  to  apply  in  principle  to 
cases  arising  from  defective  tools.  The  ap- 
plication of  the  rule  that  It  must  appear  that 
the  master  knew,  or  ought  to  have  known, 
of  the  defect  or  danger,  and  that  the  servant 
injured  did  not  know,  and  had  not  equal 
means  of  knowing,  such  fact  and  by  the  ex- 
ercise of  ordinary  care  could  not  have  known 
thereof,  to  the  facts  of  the  particular  case 
under  investigation  will  furnish  a  solution 
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of  the  question  of  liability  or  nonliability. 
In  the  determination  of  each  case,  the  na- 
ture, character  and  simplicity  or  com- 
plexity of  the  tool  Is,  of  course,  an  important 
factor  for  consideration.  The  case  may  be 
bo  plain,  on  the  pleadings  or  evidence,  that 
bat  one  conclusion  can  legitimately  be  drawn, 
as  In  decisions  of  this  court  cited  below ;  or 
it  may  be  of  such  a  character  as,  under  the 
facts  disclosed,  requires  submission  to  the 
Jury." 

[1]  In  our  opinion,  the  stool,  as  described 
in  the  declaration  in  the  case  at  bar,  cannot 
be  said  to  be  an  appliance  so  simple  that 
the  master  was  under  no  duty  to  inspect  or 
to  keep  the  same  In  safe  condition  for  use 
by  the  plaintiff. 

Applying  to  this  case  the  test  applied  in 
the  Baumler  Case,  we  cannot  say  that  it 
appears  from  the  facts  stated  In  the  declara- 
tion that  the  plaintiff  could  not  have  been  in 
the  exercise  of  due  care,  or  that  it  is  appar- 
ent from  the  allegations  of  said  declaration 
that  if  the  plaintiff  had  used  her  senses  she 
most  have  known  of  the  danger  complained 
of.  The  evidence,  when  Introduced,  may  or 
may  not  make  out  a  case  upon  which  the 
plaintiff  can  recover;  but,  in  our  opinion,  it 
cannot  be  said  that  the  allegations  of  the 
declaration  fail  to  state  a  case  upon  which 
a  recovery  may  be  had. 

Our  conclusion  is  that  the  decision  of  the 
superior  court  sustaining  the  demurrer  was 
error. 

The  plaintiff's  exception  to  said  decision 
Is  sustained,  and  the  case  is  remitted  to  the 
superior  court,  with  direction  to  overrule  the 
demurrer  and  for  further  proceedings. 


MAGOON  v.  MARSHALL  et  aL 

(Supreme  Court  of  Rhode  Island.    Dec.  18, 
1812.) 

Cancellation   or  Inbtbtjiients    (J  37*)  — 
Grounds— Pleadings — Stjotichsncy. 

A  bill  to  set  aside  a  voluntary  conveyance, 
which  alleges  that  complainant  is  some  70  years 
of  age,  that  for  20  years  she  has  required  the 
frequent  attentions  of  a  physician,  that  for  a 
long  period  after  the  death  of  her  husband  one 
defendant  stood  in  the  relation  of  special  trust, 
assisting  her  in  business  matters,  including  the 
preparation  of  a  will  devising  her  estate  to  a 
eodefendant,  that  defendant  brought  to  her  two 
deeds,  one  conveying  her  real  estate  in  fee  to 
eodefendant  and  the  other  a  deed  from  eodefend- 
ant and  bis  wife  to  complainant  conveying  to 
her  a  life  interest,  that  defendant  explained 
that  the  deeds  would  take  the  place  of  the  will 
and  would  prevent  any  contest  over  "her  estate, 
that  the  disposition  of  her  property  through  the 
deeds  would  protect  her  from  liability  on 
notes,  and  that  the  statement  of  defendant  re- 
tarding her  relief  from  liability  was  untrue, 
bnt  which  does  not  show  that  complainant's 
mind  had  become  so  weakened  as  to  render  her 
in  any  way  incapable  of  making  a  deed,  and 
which  does  not  allege  that  defendant  had  any 
personal  interest  in  the  real  estate  conveyed,  or 


that  he  would  profit  by  the  transaction,  states 

no  cause  of  action  against  either  defendants. 

[Ed.  Note.— For  other  cases,  see  Cancellation 
of  Instruments,  Cent  Dig.  ||  6&-81;  Dec  Dig. 
I  87.»] 

Appeal  from  Superior  Court,  Providence 
and  Bristol  Counties;  Willard  B.  Tanner, 
Presiding  Justice. 

Suit  by  Betsey  Magoon  against  John  Mar- 
shall and  others.  From  a  decree  dismissing 
the  bill,  complainant  appeals.  Affirmed,  and 
case  remanded. 

Howard  B.  Gorham  and  Waterman  & 
Greenlaw,  all  of  Providence,  for  complainant 
Littlefleld  &  Barrows,  of  Providence,  for  re- 
spondents. 

PER  CURIAM.  This  Is  a  bill  In  equity, 
brought  by  the  complainant  against  John 
Marshall,  Evelyn  Marshall,  his  wife,  and 
Charles  R.  Magoon,  in  which  the  complainant 
seeks  to  set  aside  her  voluntary  conveyance 
of  certain  real  estate.  The  complainant  rep- 
resents that  she  Is  some  70  years  of  age,  and 
for  upwards  of  20  years  has  been  in  a  state 
of  health  requiring  the  frequent  ministra- 
tions and  attentions  of  a  physician;  that  for 
a  long  period  subsequent  to  the  death  of 
her  husband  the  respondent  Charles  R.  Ma- 
goon had  stood  in  the  relation  of  special  con- 
fidence and  trust,  assisting  her  from  time  to 
time  In  a  variety  of  business  matters,  includ- 
ing the  preparation  of  a'  will  devising  her  - 
estate  to  the  respondent  Marshall,  named 
therein  as  John  Marshall  Magoon;  that  in 
May,  1910,  the  respondent  Magoon  brought 
to.  her  two  deeds,  one  conveying  her  real 
estate  in  fee  simple  to  said  respondent  Mar- 
shall, and  the  other  conveying  back  to  the 
complainant  from  said  Marshall  and  wife  a 
life  Interest  therein;  that  the  presentation 
of  these  deeds  to  her  was  accompanied  by 
an  explanation  on  the  part  of  the  respondent 
Magoon  that  they  were  to  take  the  place 
of  the  will,  which  had  not  been  executed, 
and  would  serve  to  prevent  any  contest  over 
the  complainant's  estate  after  her  death,  as 
the  respondent  Marshall  was  not  a  blood  re- 
lation, and,  further,  that  the  disposition  of 
her  property  through  the  medium  of  the 
deeds  would  protect  her  from  liability  on  her 
personal  notes  to  Jane  B.  Knapp  and  the  re- 
spondent Charles  R.  Magoon;  that  the  state- 
ments of  the  said  respondent  Magoon  re- 
garding her  relief  from  liability  on  the  notes 
aforesaid  were  untrue,  for  the  reason  that 
the  said  Jane  B.  Knapp  did  not  know  of  or 
consent  to  such  an  arrangement  The  com- 
plainant further  represents  that,  being  un- 
learned in  such  matters,  and  relying  wholly 
upon  the  representations  of  the  respondent 
Magoon,  she  signed  the  deed  conveying  her 
real  estate  to  the  respondent  Marshall  with- 
out consideration  and  without  understanding 
that  she  was  giving  an  absolute  title.  The 
deed  from  the  respondent  Marshall  and  wife 
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to  the  complainant,  conveying  back  a  life 
estate  In  the  same  property,  was  also  ex- 
ecuted and  delivered.  The  complainant  prays 
that  the  deed  made  by  her  to  the  respondent 
Marshall  may  be  decreed  to  be  void  and  of 
no  effect,  or  that  the  respondents  may  be  de- 
creed to  reconvey  said  estate  to  her  In  fee 
simple. 

To  the  complainant's  bill  the  respondent 
Magoon  demurred  upon  the  following  grounds: 
"First.  Said  bill  does  not  allege  any  fraud 
committed  or  undue  Influence  exerted  by 
the  respondent  Charles  R  Magoon  upon  the 
complainant,  nor  any  conspiracy  between 
him  and  any  other  person  to  defraud  the 
complainant  in  the  transactions  set  forth  in 
said  bill.  Second.  Said  bill  does  not  set 
forth  that  the  respondent  Charles  R  Magoon 
in  any  way  profited  by  the  transactions  com- 
plained of  in  the  bill,  nor  does  said  bill  of 
complaint  ask  for  any  specific  relief  against 
said  Charles  R  Magoon.  Third.  Because  the 
only  relief  prayed  in  said  bill  against  the 
respondent  Charles  R  Magoon  is  that  he 
together  with  his  two  co-respondents,  be  or- 
dered to  reconvey  the  premises  mentioned  in 
the  bill,  and  the  bill  shows  upon  Its  face 
that  this  respondent  has  no  legal  or  equita- 
ble right  to  make  or  to  join  in  making  such 
conveyance." 

The  respondent  Marshall  also  demurred  to 
the  bill  assigning  as  causes:  "First  Because 
said  bill  does  not  set  forth  any  fraud  com- 
mitted or  any  undue  influence  exerted  by  the 
respondent  upon  the  complainant,  nor  any 
conspiracy  between  him  and  any  other  per- 
son to  defraud  the  complainant  in  the  trans- 
actions set  forth  in  said  bill.  Second.  Be- 
cause said  bill  does  not  set  forth  any  mis- 
take of  fact  by  the  complainant  in  making 
and  executing  the  conveyance  mentioned  in 
said  bill,  but  the  only  mistake  which  she 
alleges  relates  to  the  legal  effect  of  the  deed 
which  she  executed,  and  is  clearly  a  mistake 
of  law,  against  which  equity  affords  no  re- 
lief. Third.  Because,  if  any  such  mistake 
was  made  by  the  complainant,  as  alleged  in 
said  bill,  it  appears  by  said  bill  that  it  was 
not  a  mutual  mistake  of  the  complainant  and 
this  respondent  or  any  other  person.  Fourth. 
Because,  if  any  such  mistake  was  made  by 
the  complainant,  as  alleged  in  said  bill,  it 
does  not  appear  by  said  bill  that  such  mis- 
take was  caused  by  this  respondent,  nor 
with  his  knowledge  and  consent." 

These  demurrers  were  sustained  by  the 
court  below  on  the  ground  that  the  com- 
plainant's bill  failed  to  state  a  case  of  fraud 
or  to  show  any  collusion  between  the  re~ 
•  spondents.  While  the  bill  contains  some 
statements  as  to  the  complainant's  ill  health, 
extending  over  a  period  of  20  years  or  more, 
It  Is  not  claimed  that  her  mind  had  become 
so  weakened  thereby  as  to  render  her  in  any 
way  or  to  any  extent  Incapable  of  making  a 
deed  or  transacting  business.     It  does  not 


appear  that  the  respondent  Magoon  had  any 
personal  interest  In  the  subject-matter  of 
the  controversy,  or  that  he  was  in  any  way 
to  profit  by  the  transaction.  It  is  evident 
that  the  complainant  was  desirous  that  the 
respondent  Marshall  should  eventually  suc- 
ceed to  her  property.  To  that  end  she  had 
had  a  will  prepared,  and  the  deeds  before 
mentioned  were  understood  by  her  to  be  a 
desirable  substitute  therefor,  although  she 
says  that  she  was  not  aware  of  the  full 
effect  of  the  deeds,  and  was  in  that  regard 
ill-advised  by  the  respondent  Magoon,  upon 
whom  she  relied  for  advice  in  her  business 
matters.  We  cannot  infer  that  the  respond- 
ent Magoon  acted  fraudulently,  simply  from 
the  fact  that  he  gave  erroneous  advice  to 
the  complainant,  in  the  absence  of  anything 
showing  collusion  or  personal  interest.  So 
far  as  the  respondent  Marshall  is  concerned, 
there  is  no  allegation  of  fraud  in  the  com- 
plainant's bill,  and  none  therefore  can  be 
Inferred. 

After  a  careful  scrutiny  of  the  complain- 
ant's bill,  and  the  demurrerB  filed  thereto, 
we  think  that  the  court  was  without  error 
in  sustaining  said  demurrers  and  dismissing 
the  bill. 

The  decree  of  the  superior  court  dismiss- 
ing the  bill  is  therefore  affirmed,  and  the 
case  is  remanded  to  said  superior  court  for 
further  proceedings. 


GREENE)  v.  MABEY  et  at 

(Supreme  Court  of  Rhode  Island.     Dec.  IS, 
1912.) 

1.  Infants   (8   84*)— Guardian  Ad  Litem— 
Powers. 

Though  a  guardian  ad  litem  of  air  infant 
defendant  may  do  such  things  as  are  dearly*  to 
the  advantage  of  the  infant,  and  may  make 
agreements  in  regard  to  formal  matters  in  the 
cause,  he  cannot  admit  anything  against  the  in- 
fant or  waive  anything  in  his  favor,  but  plain- 
tiff mast  prove  his  whole  case;  and  any  admis- 
sion or  waiver  is  ineffectual,  though  contained 
in  the  answer  filed  by  such  guardian. 

[Ed.  Note. — For  other  cases,  see  Infants, 
Cent.  Dig.  {§  236-244 ;    Dec.  Dig.  {  84.*] 

2.  Infants  (|  84*)— Guardian  Ad  Litem  — 
Powers. 

A  guardian  ad  litem  of  an  infant  may  not 
enter  into  an  agreement  stating  facts  on  which 
the  decision  of  the  court  and  its  decree  admit- 
ting a  will  to  probate  must  be  based,  where,  un- 
der the  will,  if  valid,  the  estate  will  pass  to  the 
widow  of  decedent,  while  otherwise  it  will 
pass,  subject  to  dower  and  widow's  interest,  to 
the  infant 

[Ed.  Note.— For  other  cases,  see  Infanta, 
Cent  Dig.  §8  236-244 ;   Dec  Dig.  J  84.*] 

Case  Certified  from  Superior  Court,  Provi- 
dence and  Bristol  Counties. 

Proceedings  by  Chas.  W.  Greene  against 
Leon  A.  Mabey  and  others  for  the  probate  of 
the  will  of  Chas.  N.  Mabey,  deceased.  There 
was  a  decree  of  the  probate  court  denying 
probate,  and  the  executor  appealed  to  the 
superior  court  which  certified  the  case  to  the 
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Supreme  Court  under  Gen.  Laws  1900,  c. 
298,  |  4.    Case  remitted  to  superior  court 

George  L.  Cooke,  of  Providence,  for  plain- 
tiff. Charles  B.  Mason,  of  Warren,  for  guard- 
Ian  ad  litem. 

VINCENT,  X  This  case  comes  originally 
from  the  probate  court  of  the  town  of  War- 
ren, from  which  It  was  appealed  to  the 
superior  court  for  the  counties  of  Provi- 
dence and  Bristol,  and  is  now  certified  to 
this  court  by  said  superior  court  upon  the 
following: 

"Agreed  Statement  of  Facta 

"In  the  above-entitled  cause,  which  is  at 
issue  upon  its  merits,  the  said  Charles  W. 
Greene,  appellant,  the  said  Mabel  T.  Mabey, 
an  appellee,  and  the  said  Leon  Arthur  Mabey, 
Clinton  Lee  Mabey,  and  Clayton  Ray  Mabey, 
Infants,  by  Charles  B.  Mason,  their  guardian 
ad  litem  duly  appointed,  hereby  agree  upon 
and  herewith  submit  to  this  court  the  follow- 
ing as  a  true  statement  of  the  facts  in  said 
action,  to  wit: 

"Charles  N.  Mabey,  late  of  said  Warren, 
deceased,  was  the  husband  of  said  Mabel  T. 
Mabey.  The  said  Leon  Arthur  Mabey,  Clinton 
Lee  Mabey,  and  Clayton  Ray  Mabey  are  the 
children  of  said  Charles  N.  Mabey  and  said 
Mabel  T.  Mabey.  The  said  Mabel  T.  Mabey, 
after  the  decease  of  the  said  Charles  N.  Mabey, 
duly  presented  a  petition  to  the  probate  court 
of  the  town  of  Warren,  together  with  an  In- 
strument in  writing  purporting  to  be  the  last 
will  and  testament  of  the  said  Charles  N. 
Mabey,  and  praying. that  the  said  will  be 
proved  and  allowed,  and  that  letters  testa- 
mentary be  Issued  to  Charles  W.  Greene  said 
appellant  The  said  probate  court  there- 
after, upon  consideration  thereof,  decreed 
that  said  instrument  was  not  the  last  will 
and  testament  of  said  Charles  N.  Mabey,  and 
then  and  there  denied  and  dismissed  her 
aforesaid  petition.  From  this  decree  the 
said  Charles  W.  Greene,  named  and  appoint- 
ed executor  in  said  Instrument  duly  appealed 
to  this  court,  which  said  appeal,  together 
with  said  instrument  itself,  which  Is  here- 
with produced,  is  now  before  this  court 

The  said  Instrument  in  writing  purport- 
ing to  be  the  last  will  and  testament  of 
the  said  Charles  N.  Mabey,  Including  the 
attestation  clause  thereof,  is  wholly  In  the 
handwriting  of  the  said  Charles  N.  Mabey, 
except  the  signatures  of  the  witnesses  there- 
to. On  the  afternoon  of  the  8th  day  of  July, 
A  D.  1911,  being  the  day,  month,  and  year 
named  in  said  instrument  David  H.  Potter, 
one  of  the  witnesses  to  said  Instrument  was 
In  his  garage  at  his  place  of  residence  In 
said  Warren,  with  the  other  witness  thereto, 
to  wit  John  P.  Brownell,  both  of  whom  were 
Intimately  acquainted  with  the  said  Charles 
M.  Mabey,  and  the  said  Charles  N.  Mabey 
then  came  over  from  his  own  house,  which 
was  near  by,  bringing  with  him  a  pen,  a 


bottle  of  ink,  and  the  said  instrument  in 
writing.  He  had  Just  previously  to  that  in- 
formed the  said  David  H.  Potter  that  be 
was  going  to  bring  his  will  over  to  sign  and 
have  him,  said  David  H.  Potter  and  the  said 
John  P.  Brownell,  witness  it  and  the  said 
David  H.  Potter  had  thereupon  cleaned  off 
a  place  on  the  work  bench  and  put  a  news- 
paper thereon  for  the  purpose.  The  said 
Charles  N.  Mabey  then  showed  both  of  them, 
the  said  David  H.  Potter  and  John  P.  Brow- 
nell, the  said  instrument  in  writing  and  told 
them  that  It  was  his  will,  and  that  he  wished 
them  to  be  witnesses  to  it  The  said  in- 
strument as  then  shown  to  them,  contained 
all  the  writing  that  is  now  thereon,  except 
the  attestation  clause  thereof  and  the  sig- 
natures of  the  witnesses  thereto.  Thereupon 
the  said  Charles  N.  Mabey,  saying,  'I  must 
first  sign  this  myself,'  placed  the  said  instru- 
ment upon  the  newspaper  on  the  said  work 
bench,  and  then,  In  the  presence  of  the  said 
David  H.  Potter  and  John  P.  Brownell,  wrote 
upon  said  Instrument  the  attestation  clause 
thereof,  to  wit  these  words :  'Signed,  sealed, 
published,  pronounced  and  declared  by 
Charles  N.  Mabey  as  and  for  his  last  will 
and  testament  in  our  presence  who  have  at 
bis  request  In  his  presence  and  in  presence 
of  each  other  hereunto  set  our  names  as  wit- 


"As  soon  as  he  had  finished  writing,  first 
the  said  witness  John  P.  Brownell,  and  next 
the  said  witness  David  H.  Potter,  signed 
their  names  to  said  instrument  as  said  sig- 
natures now  appear  thereon,  both  in  the 
presence  of  each  other  and  in  the  presence 
of  the  said  Charles  N.  Mabey.  The  said 
Charles  N.  Mabey  thereupon  took  the  said 
Instrument  and  carried  It  away  with  him. 
He  was  then  over  21  years  of  age  and  of 
sound  mind  and  memory." 

The  appellant's  reasons  of  appeal  are  as 
follows:  (1)  "Said  Instrument  [to  wit  said 
will]  was  the  last  will  and  testament  of  said 
Charles  N.  Mabey."  (2)  "Said  instrument 
[to  wit  said  will]  should  have  been  proved 
and  allowed  by  said  probate  court  of  Warren 
as  the  last  will  and  testament  of  said  Charles 
N.  Mabey."  (3)  "Letters  testamentary  should 
have  been  issued  by  said  probate  court  of 
Warren  to  said  Charles  W.  Greene."  (4) 
"Said  order  and  decree  ought  to  be  reversed." 

The  statement  of  facts  which  Is  now  pre- 
sented to  this  court  by  way  of  certification 
from  the  court  below,  is  signed  by  Charles 
W.  Greene,  who  Is  named  as  executor  in 
the  will,  by  Mabel  T.  Mabey,  the  widow  of 
Charles  N.  Mabey,  and  by  Charles  B.  Mason 
as  guardian  ad  litem  of  Leon  Arthur  Mabey, 
Clinton  Lee  Mabey,  and  Clayton  Ray  Mabey, 
who  are  the  minor  children  of  the  said 
Charles  N.  and  Mabel  T.  Mabey. 

The  agreed  statement  of  facts  was  evi- 
dently designed  to  hasten  the  disposition  of 
the  case  and  obtain  an  early  settlement  of 
the  question  involved  with  the  least  possible 
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expense,  all  of  Which  would  be  most  desirable 
If  It  could  be  accomplished  in  accordance 
with  the  law  governing  such  matters. 

The  question,  however,  arises,  In  the  out- 
set, as  to  whether  a  guardian  ad  litem  has 
any  power  or  authority  to  make  an  agree- 
ment stating  facts  which  shall  be  binding 
upon  his  wards,  and  upon  which  the  court 
would  be  justified  In  entering  a  decree. 

[1]  Courts  have  always  been  exceedingly 
zealous  In  guarding  the  rights  and  interests 
of  minors.  They  have  usually  permitted 
guardians  and  guardians  ad  litem  to  do  such 
things  as  were  clearly  to  the  advantage  of 
the  ward,  and  when  the  advantage  to  the 
ward  was  not  clear  they  have  instituted  in- 
quiry, and  have  sometimes  referred  the 
question  of  advantage  to  a  master,  before 
giving  heed  to  the  agreement  of  such  guard- 
ian. The  agreement  of  the  guardian  ad 
litem  in  regard  to  mere  formal  matters,  such 
as  relate  to  the  speeding  of  the  cause,  as, 
for  instance,  entering  Into  a  stipulation  to 
transfer  the  case  from  one  court  to  another 
court  of  like  jurisdiction,  has  been  sanction- 
ed. Lemmon  v.  Herbert,  92  Va.  653,  24  8.  E. 
249.  On  the  other  hand,  courts  have  refused 
to  permit  a  guardian  ad  litem  to  make  an 
agreement  that  the  decision  in  one  case  shall 
determine  that  in  another,  although  the 
cases  involve  precisely  the  same  facts  and 
the  same  parties,  and  substantially  the  same 
points  of .  controversy,  on  the  ground  that  a 
guardian  ad  litem  had  but  one  duty  to  per- 
form, and  that  was  to  defend  the  suit  Mc- 
Clure  v.  Farthing,  61  Mo.  109. 

The  courts  have  been  practically  unani- 
mous in  holding  that  a  guardian  ad  litem  can 
admit  nothing  against  and  waive  nothing  In 
favor  of  his  ward,  but  that  the  adversary 
of  such  Infant  must  prove  his  whole  case, 
whether  It  be  in  law  or  in  equity;  and  it 
makes  no  difference  if  such  admission  or 
waiver  is  contained  In  and  forms  a  part  of 
the  answer  filed  by  such  guardian.  Collins 
v.  Trotter,  81  Mo.  276;  Mills  v.  Dennis,  3 
Johns.  Cb.  (N.  T.)  367;  Johnson  v.  McCabe, 
42  Miss.  265;  Litchfield  v.  Burwell,  5  How. 
Prac.  (N.  Y.)  341;  Massie  v.  Donaldson,  8 
Ohio,  377;  Shultz  v.  Sanders,  38  N.  J.  Eq. 
156;  Stinson  v.  Pickering,  70  Me.  273;  Grain 
v.  Parker,  1  Ind.  374;  Tuttle  v.  Garrett,  16 
111.  354;  Holden  v.  Hearn,  l  Beavan,  445; 
'Claxton  v.  Claxton,  56  Mich.  557,  23  N.  W. 
310. 

The  same  doctrine  has  been  held  by  the 
federal  courts.  In  Kingsbury  v.  Buckner, 
134  U.  S.  650,  10  Sup.  Ct  638,  33  L.  Ed. 
1047,  it  was  held  that  a  next  friend  or  guard- 
ian cannot,  by  admissions  or  stipulations, 
surrender  the  rights  of  the  Infant;  and  in 
White  v.  Joyce,  168  U.  S.  128,  15  Sup.  Ct 
788,  39  L.  Ed.  921,  the  court  held  that  where 
there  are  Infant  defendants,  and  it  Is  neces- 
sary, in  order  to  entitle  the  complainant  to 
the  relief  be  prays,  that  certain  facts  should 


be  before  the  court,  such  facts,  although  they 
might  be  the  subject  of  admission  on  the  part 
of  adults,  must  be  proved  against  infants; 
and  that  is  also  the  doctrine  which  hag  re- 
ceived the  approval  and  sanction  of  this 
court  In  the  case  of  Baton  v.  Tllllnghast  4 
R.  I.  276. 

[2]  If  the  will  of  Charles  N.  Mabey  should 
be  held  to  be  a  good  and  valid  will,  the  es- 
tate of  said  decedent  would  pass  to  his  wid- 
ow, Mabel  T.  Mabey;  otherwise  it  would 
pass,  subject  to  dower  and  the  widow's  in- 
terest In  the  personal  estate,  to  the  three 
minor  children  before  mentioned.  The  ques- 
tions therefore  submitted  to  this  court  un- 
der the  statement  of  facts,  Involve  the  dis- 
position of  the  bulk  of  the  decedent's  prop- 
erty; that  Is,  whether  it  shall  go  to  the  wid- 
ow under  the  will,  or  to  the  children  as  heirs 
at  law. 

We  think  that  it  Is  clear,  under  the  au- 
thorities cited,  that  a  guardian  ad  litem  can- 
not lawfully  enter  into  an  agreement  stat- 
ing facts  upon  which  the  decision  of  the 
court  and  its  decree  must  be  based,  and  that 
full  proof  of  all  facts  which  do  not  clearly 
appear  to  the  court  as  advantageous  to  the 
Infants  must  be  established  by  proper  testi- 
mony. 

The  case  is  remitted  to  the  superior  court 
for  further  proceedings  in  accordance  with 
this  opinion. 


BASABO  ▼.  SALTATION  ARMY, 
Incorporated. 

(Supreme  Court  of  Rhode  Island.    Dec.  16, 
1912.) 

1.  Charities  ({  89*)— Charitable  Corpora- 
tions—Salvation  Abut. 

The  Salvation  Army  Is  a  charitable  cor- 
poration. 

[Ed.  Note.— For  other  cases,  see  Charities, 
Cent  Dig.  (  100;   Dec.  Dig.  |  39.*] 

2.  Charities  (f  45*)— Charitable  Corpora- 
tions—Liabilities  for  Torts  of  Servants. 

A  charitable  corporation  is  liable  like  any 
other  corporation  for  injuries  to  third  persons 
caused  by  the  negligence  of  its  servants  in  the 
driving  of. its  teams  for  its  purposes,  though  it 
has  not  lacked  diligence  in  the  selection  or  re- 
tention of  its  servants,  since  the  true  relation 
of  master  and  servant  exists  between  it  and  its 
servants. 

[Ed.  Note.— For  other  cases,  see  Charities. 
Cent.  Dig.  8f  80,  81,  102-104;  Dec  Dig.  ( 
46.*] 

Case  certified  from  Superior  Court,  Provi- 
dence and  Bristol  Counties. 

Action  by  Juliano  C  Basabo  against  the 
Salvation  Army,  Incorporated.  There  was 
a  demurrer  to  the  declaration,  and  the  cause 
was  certified  to  the  Supreme  Court  under 
Gen.  Laws  1909,  c.  298,  I  5,  for  determina- 
tion of  the  question  raised  by  the  demurrer. 
Question  answered  in  the  affirmative,  and 
cause  remitted. 
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A  B.  Crafts,  of  Providence,  for  plaintiff. 
Gardner,  Pirce  &  Thornley,  of  Providence 
(Henry  W.  Gardner,  of  Providence,  of  coun- 
sel), for  defendant. 

PABKHURST,  J.  This  Is  an  action  at 
law  by  the  plaintiff  for  the  death  of  bis  mi- 
nor daughter  alleged  to  have  been  due  to 
the  negligence  of  a  servant  of  the  defendant 
To  this  declaration  the  defendant  demurred 
on  the  ground  that  the  defendant  corporation 
was  described  In  said  declaration  as  a  char- 
itable and  eleemosynary  corporation,  and 
that  it  was  as  such  not  liable  for  the  torts 
of  Its  servants  and  agents.  After  arguments 
upon  the  demurrer  had  been  heard  In  the 
superior  court,  the  case  was  certified  to  the 
Supreme  Court  for  the  determination  of  the 
question  raised  by  said  demurrer,  as  being 
a  question  of  such  doubt  and  importance,  so 
affecting  the  merits  of  the  controversy  that 
It  ought  to  Ce  determined  by  the  Supreme 
Court  before  further  proceedings,  under  the 
provisions  of  chapter  298,  |  5,  of  the  Gener- 
al Laws  of  1909.  The  question  certified  was 
framed  on  the  language  descriptive  of  said 
defendant  corporation  used  by  the  plaintiff 
In  his  amended  declaration,  and  is  as  fol- 
lows: "Is  a  corporation,  which  is  lawfully 
under  its  charter  and  In  accordance  with  the 
purposes  therein  prescribed  and  authorized, 
doing  business  in  the  city  of  Providence  for 
the  purposes  of  distributing  charity  and  as- 
sistance, and  supplies  of  food  and  clothing 
and  medicine  to  persons  needy  or  sick  or 
suffering  In  said  Providence,  and  for  the 
purposes  of  giving  religious  entertainments 
and  instructions  In  said  Providence  and  Im- 
proving the  morality  of  the  people  living  in 
said  city,  and  for  all  said  purposes  employ- 
ing divers  horses  and  teams  and  servants 
and  agents  In  and  about  the  streets  and 
highways  of  said  Providence  in  collecting 
clothing,  food,  supplies,  medicines,  and  char- 
ities, and  in  distributing  the  same,  and  for 
its  other  purposes,  liable  for  Injuries  to  per- 
sons caused  by  the  negligence  of  such  serv- 
ants and  agents  in  the  care  and  management 
of  said  horses  and  teams  while  employed 
for  such  purposes,  where  It  is  not  shown  or 
alleged  that  there  has  been  any  lack  of  care 
or  diligence  on  the  part  of  such  corporation 
in  the  selection  or  retention  of  such  servants 
or  agents  ?' 

The  defendant's  counsel  contends  that,  un- 
der the  facts  stated  in  the  question  above 
quoted,  the  defendant  Is  a  charitable  corpo- 
ration, as  to  which  no  dispute  Is  made  by 
the  plaintiff's  counsel;  and  we  are  of  the 
opinion  that  the  defendant  is  a  charitable 
corporation  in  accordance  with  definitions  so 
often  repeated  In  the  cases  that  no  citation 
of  authority  is  necessary.  The  defendant's 
counsel  further  contends  that,  as  such  char- 
itable corporation,  it  Is  not  liable  for  the 
torts  or  negligence  of  Its  servants  or  agents, 
where,  as  Is  shown  by  the  question,  It  has 


not  been  guilty  of  negligence  in  the  selec- 
tion or  retention  of  its  servants  or  agents, 
and  where  there  Is  no  duty  undertaken  re- 
quiring the  exercise  of  special  care  or  skill 
such  as  that  of  a  physician  or  surgeon.  And 
the  defendant's  counsel  cites  numerous  cas- 
es In  support  of  its  contention;  but  It  will 
be  found  upon  examination  of  the  cases  cit- 
ed, where  It  has  been  held  that  a  charitable 
corporation  or  institution  Is  not  liable,  that 
the  great  majority  of  them  are  cases  where 
suit  was  brought  by  a  patient  or  Inmate  of 
the  hospital  or  Institution,  who  was  receiv- 
ing the  benefit  of  the  charity  at  the  time  of 
the  alleged  Injury.  Some  of  the  cases  cited 
absolutely  deny  the  liability  of  a  charitable 
corporation  In  any  event  to  pay  damages  for 
Injuries  arising  from  the  negligence  of  Its 
servants  or  agents,  either  to  a  patient  or  in- 
mate or  to  a  third  party,  on  the  ground  of 
public  policy,  saying  (as  In  Fire  Ins.  Patrol 
v.  Boyd,  Infra)  that  "it  would  be  against  all 
law  and  all  equity  to  take  those  trust  funds, 
so  contributed  for  a  special,  charitable  pur- 
pose, to  compensate  Injuries  inflicted  or  oc- 
casioned by  the  negligence  of  the  agents  or 
servants"  of  the  charity,  and  arguing  that, 
If  such  damages  were  to  be  allowed  to  be 
paid  out  of-  the  trust  funds,  it  would  tend  to 
destroy  the  charity,  and  to  discourage  the 
giving  of  money  or  other  property  for  the 
establishment  of  charities.  Fire  Ins.  Patrol 
v.  Boyd,  120  Pa.  624,  647, 15  AtL  653,  1LB. 
A.  417,  6  Am.  St  Rep.  745;  Gable  v.  Sisters 
of  St  Francis,  227  Pa.  254,  75  Atl.  1087,  136 
Am.  St  Rep.  879;  Whlttaker  v.  St  Luke's 
Hospital,  137  Mo.  App.  116,  117  S.  W.  1189; 
Jensen  v.  Maine  Eye  &  Bar  Infirmary,  107 
Me.  408,  78  AtL  898,  33  L.  R.  A  (N.  S.)  141; 
Downes  v.  Harper  Hospital,  101  Mich.  555, 
60  N.  W.  42,  25  L.  H,  A  602,  45  Am.  St 
Rep.  427;  Pepke  v.  Grace  Hospital,  130 
Mich.  493, 90  N.  W.  278  (no  negligence  shown, 
but  approves  Downes  Case) ;  Perry  v.  House 
of  Refuge,  63  Md.  20,  62  Am.  Rep.  495; 
Parks  v.  Northwestern  University,  218  111. 
381,  76  N.  B.  991,  2  L.  R.  A  (N.  S.)  656,  4 
Ann.  Gas.  103;  Abston  v.  Waldon  Academy, 
118  Tenn.  24,  102  S.  W.  851,  11  L.  R  A. 
(N.  S.)  1179;  Adams  v.  University  Hospital, 
122  Mo.  App.  675,  99  S.  W.  453.  Other  cases 
cited,  while  arguing  along  the  same  general 
lines  of  public  policy,  limit  the  exemption  of  ' 
charitable  corporations  from  liability  for  In- 
juries occasioned  by  the  negligence  of  phy- 
sicians, surgeons,  nurses,  and  servants,  and 
agents  to  cases  where  there  has  been  no 
negligence  on  the  part  of  the  defendants  in 
the  selection  or  retention  of  such  .persons. 
Hearns  v.  Waterbury  Hospital,  66  Conn.  98, 
33  Atl.  595,  81  L.  R  A  224;  Union  Pacific 
R  Co.  v.  Artist  19  U.  &  App.  612,  60  Fed. 
365,  9  O.  O.  A.  14;  Van  Tassell  v.  Manhat- 
tan Eye  &  Ear  Hospital,  15  N.  Y.  Supp. 
620;i    Eighmy  v.  Union  Pacific  R.  Co.,  93 


>  Reported  Id  fall  In  the  New  York  Supplement; 
reported  as  a  memorandum  decision  without  opin- 
ion In  60  Hun,  ESS. 
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Iowa,  688,  61  N.  W.  1066,  27  I*  R.  A.  206; 
Plant  System,  eta,  v.  Diekerson,  118  Ga. 
647,  45  S.  E.  483 ;  Railway  Co.  v.  Buchanan, 
126  Ky.  288,  103  S.  W.  272,  11  L.  R  A.  (N. 
S.)  711;  McDonald  ▼.  Mass.  General  Hospi- 
tal, 120  Mass.  432,  21  Am.  Rep.  629;  Benton 
v.  City  Hospital,  140  Mass.  13,  1  N.  E.  836, 
64  Am.  Rep.  436;  Farrlgan  v.  Pevear,  193 
Mass.  147,  78  N.  B.  855,  7  L,  R  A.  (N.  S.) 
481,  118  Am.  St  Rep.  484,  8  Ann.  Cas.  1109; 
Thornton  v.  Franklin  Square  House,  200 
Mass.  465,  86  N.  E.  909,  22  L.  R  A.  (N.  8.) 
486. 

-  We  think  these  latter  cases  must  be  re- 
garded as  entirely  inconsistent  with  the  gen- 
eral proposition  of  the  exemption  of  char- 
itable corporations  on  grounds  of  public  pol- 
icy set  forth  in  the  previous  cases,  as  was 
said  In  reference  to  many  of  these  cases  by 
Gaynor,  J.,  in  Kellogg  v.  Church  Charity 
Foundation,  128  App.  Dlv.  214,  at  page  217, 
112  N.  Y.  Supp.  566,  at  page  569:  "In  many 
If  not  most  of  the  cases  a  ground  for  the 
nonliability  for  the  torts  of  agents  or  serv- 
ants of  charitable  institutions  is  that  to  pay 
damages  for  such  torts  would  be  a  diver- 
sion of  their  funds  from  the  trust  purposes 
for  which  they  are  donated  by  the  charita- 
ble, and  thus  a  contravention  of  the  trust, 
and  that  as  such  Institutions  have  no  other 
funds  It  would  be  futile  to  allow  Judgments 
to  be  taken  against  them  in  such  cases.  But 
the  opinions  of  the  Judges  in  these  same 
cases  almost  invariably  except  cases  where 
the  agent  or  servant  was  incompetent  and 
there  was  negligence  in  his  selection;  fail- 
ing to  take  note  that  it  would  be  as  much 
a  diversion  of  the  trust  funds  to  pay  dam- 
ages for  the  tort  of  negligence  in  selection 
as  for  any  other  tort  If  the  rule  exist  it 
must  necessarily  apply  to  all  torts  and  in 
all  cases.  The  only  support  for  the  argu- 
ment that  it  does  exist  is  found  In  the  re- 
marks of  Judges  in  certain  rather  old  Eng- 
lish cases,  which  were  repudiated  in  later 
cases,  and  never  had  a  direct  application  to 
actions  of  tort  against  charitable  corpora- 
tions such  as  are  now  common.  It  is  true 
that  an  action  does  not  lie  against  a  trustee 
under  a  will,  or  the  like,  as  such,  for  his 
torts  or  those  of  his  servants  in  the  affairs 
or  administration  of  the  trust  He  has  to 
be  sued  individually;  but  the  reUson  is  pure- 
ly technical,  and  the  courts  allow  the  Judg- 
ment against  him  individually  for  damages 
to  be  paid  out  of  the  trust  funds,  if  he  was 
free  from  willful  misconduct  in  the  tort  No 
rule,  therefore,  that  trust  funds  may  not  be 
used  to  pay  damages  for  .torts  in  the  adminis- 
tration of  the  trust  exists  even  in  the  case  of 
ordinary  express  trusts,  let  alone  in  the  gen- 
eral trusts  of  charitable  corporations.  Pow- 
ers v.  Mass.  Homeopathic  Hospital,  109  Fed. 
294  [47  C.  a  A.  122,  66  I*  R.  A.  372];  Bruce 
v.  Central  Meth.  Ep.  Oh.,  147  Mich.  230  [110 
N.  W.  951, 10  L.  R.  A.  (N.  S.)  74,  11  Ann.  Cas. 
150];  Hewett  v.  Association,  73  N.H  656  [64 


Atl.  ISO,  7  L.  R.  A.  (N.  8.)  496].  The  posi- 
tion of  such  a  corporation  in  respect  of  its 
torts  would  seem  to  be  the  same  as  that  of 
an  individual  carrying  on  similar  charitable 
work  with  donated  funds  or  with  his  own 
funds.  I  do  not  understand  that  if  my  serv- 
ant sent  out  by  me  on  an  errand  of  mercy 
or  charity,  negligently  runs  over  one  in  the 
street,  I  am  not  liable  for  his  act"  These 
views  were  approved  by  the  Court  of  Ap- 
peals of  New  York  (although  the  decision  was 
reversed  on  other  grounds)  in  Kellogg  v. 
Church  Charity  Foundation,  203  N.  Y.  191, 
194,  96  N.  E.  406  (38  L.  R.  A.  [N.  8.]  481). 
We  are  of  the  opinion  that  the  doctrine 
of  the  absolute  exemption  of  charitable  cor- 
porations is  very  much  weakened  by  the 
position  taken  by  the  courts  in  these  later 
citations,  and  is  practically  repudiated  by 
them,  whatever  general  remarks  the  courts 
may  have  made  in  regard  thereto,  when  the 
same  are  submitted  to  a  careful  and  logical 
consideration.  And  this  is  all  the  more  ap- 
parent when  we  consider  the  doctrine  laid 
down  in  Powers  v.  Massachusetts  Homeo- 
pathic Hospital,  109  Fed.  294,  303,  47  C.  C. 
A.  122,  132  (65  I*  R.  A.  372),  where,  after  a 
very  careful  review  of  the  authorities  up  to 
the  date  of  decision  (1901),  the  United  States 
Circuit  Court  of  Appeals  repudiated  the  doc- 
trine of  general  exemption  on  the  ground  of 
public  policy,  and  placed  the  exemption  of 
the  defendant  in  the  case  at  bar,  where  It 
was  sued  for  negligence  of  a  nurse  by  a 
patient  injured,  upon  the  ground  that:  "One 
who  accepts  the  benefit  either  of  a  public  or 
of  a  private  charity  enters  into  a  relation 
which  exempts  his  benefactor  from  liability 
for  the  negligence  of  his  servants  in  admin- 
istering the  charity ;  at  any  rate,  if  the  bene- 
factor has  used  due  care  in  selecting  those 
servants./ To  paraphrase  the  illustration  put 
by  the  learned  Judge  before  whom  this  case 
was  tried,  it  would  be  intolerable  that  a 
good  Samaritan,  who  takes  to  his  home  a 
wounded  stranger  for  surgical  care,  should 
be  held  personally  liable  for  the  negligence 
of  his  servant  in  caring  for  that  stranger. 
Were  the  heart  and  means  of  that  Samaritan 
so  large  that  he  was  able,  not  only  to  pro- 
vide for  one  wounded  man,  but  to  establish 
a  hospital  for  the  care  of  a  thousand,  it 
would  be  no  less  intolerable  that  he  should 
be  held  personally  liable  for  the  negligence 
of  his  servant  in  caring  for  any  one  of  those 
thousand  wounded  men.  We  cannot  perceive 
that  the  position  of  the  defendant  differs 
from  the  case  supposed  The  persons  whose 
money  has  established  this  hospital  are  good 
Samaritans,  perhaps  giving  less  of  personal 
devotion  than  did  he,  but  by  combining  their 
liberality,  thus  enabled  to  deal  with  suffer- 
ing on  a  larger  scala  If,  in  their  dealings 
with  their  property  appropriated  to  charity, 
they  create  a  nuisance  by  themselves  or  by 
their  servants,  if  they  dig  pitfalls  in  their 
grounds  and  the  like,  there  are  strong  rea- 
sons for  holding  them  liable  to  outsiders,  like 
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any  other  Individual  or  corporation.  The 
parity  of  their  aims  may  not  justify  their 
torts ;  but,  if  a  suffering  man  avails  himself 
of  their  charity,  he  takes  the  risks  of  mal- 
practice, if  their  charitable  agents  have  been 
carefully  selected." V  The  same  doctrine  was 
hinted  at,  though  not  fully  developed,  in  the 
case  of  Hearns  v.  Waterbury  Hospital  (1895) 
supra,  66  Conn.  98,  on  page  125,  33  Atl.  595, 
on  page  604  (31  L.  E.  A.  224),  where  it  says: 
"Such  patient,  who  may  be  injured  by  the 
wrongful  act  of  a  hospital  servant,  Is  not 
a  mere  third  party — a  stranger  to  the  trans- 
action— he  is  rather  a  participant"  So  in 
Downes  v.  Harper  Hospital  (1894)  supra,  101 
Mich.  555,  on  pages  559,  560,  60  N.  W.  42, 
on  page  43  (25  L.  B.  A.  602,  45  Am.  St  Eep. 
427),  the  court  seems  to  recognize  the  same 
principle  where  it  says:  "It  certainly  fol- 
lows that  the  fund  cannot  be  indirectly 
diverted  by  the  tortious  or  negligent  acts  of 
the  managers  of  the  fund,  or  their  employes, 
though  such  acts  result  In  damage  to  an 
Innocent  beneficiary.  Those  voluntarily  ac- 
cepting the  benefit  of  the  charity  accept  it 
upon  this  condition."  Certain  other  cases 
have  been  cited  on  behalf  of  the  defendant 
which  relate  solely  to  the  denial  of  the  right 
of  recovery  for  Injuries  arising  from  negli- 
gence of  agents  and  servants  of  public  in- 
stitutions, some  of  which  are  hospitals,  some 
penal  or  reformatory  institutions,  where  the 
functions  performed  are  those  of  a  state  or 
of  a  municipal  corporation,  and  where  the 
ground  of  exemption  is  that  the  defendant 
Is  performing  a  public  function  of  the  state, 
or  of  a  municipal  corporation,  and  shares  the 
Immunity  of  the  state  or  of  such  municipal 
corporation  from  suit  Benton  v.  City  Hos- 
pital, 140  Mass.  13,  1  N.  E.  836,  54  Am.  Eep. 
438  (in  one  aspect);  Noble  v.  Hahnemann 
Hospital,  112  App.  Div.  663,  98  N.  Y.  Supp. 
605;  Williamson  v.  Louisville  Industrial 
School,  etc.,  95  Ky.  251,  24  S.  W.  1065,  23 
L.B.A.  200,  44  Am.  St  Eep.  243;  Corbett 
v.  8t  Vincent's,  etc,  177  N.  T.  16,  68  N. 
B.  997.  The  case  of  Fordyce  et  al.  v.  Wo- 
men's C.  N.  Library  Ass'n,  79  Ark.  550,  96 
S.  W.  155,  7  L.  B.  A.  (N.  S.)  485,  cited  by 
defendant  is  to  the  effect  that  the  real  es- 
tate of  a  charitable  corporation  dedicated 
to  charitable  uses  cannot  be  sold  under  exe- 
cution on  a  judgment  against  the  corpora- 
tion. These  latter  cases  are  not  In  point  in 
this  Inquiry- 

We  have  referred  at  some  length  to  the 
above  cases,  which  are  cited  on  behalf  of  the 
defendant  1b  order  to  classify  them,  and  in 
the  endeavor  to  show  that  the  doctrine  of 
the  general  immunity  of  charitable  corpora- 
tions from  liability  for  damages  occasioned 
by  the  negligence  of  servants  and  agents  on 
grounds  of  public  policy  is  not  so  widely  held 
as  was  contended  In  argument  but  In  its 
broadest  sense,  Is  confined  to  seven  states, 
from  which  the  cases  first  referred  to  are 
taken;  and  that  the  doctrine  of  qualified 
Immunity,  In  cases  where  no  negligence  ap- 


pears in  the  selection  or  retention  of  agents 
or  servants,  does  not  logically  rest  upon 
grounds  of  public  policy,  as  somewhat  loose- 
ly argued  in  the  second  list  of  cases,  above 
referred  to,  but  could  properly  and  logically 
be  rested  in  most  cases  upon  the  doctrine 
that  the  physicians  and  surgeons  in  attend- 
ance upon  patients  in  hospitals,  or  the  nurses 
who  are  under  the  direction  of  such  phy- 
sicians or  surgeons,  are  not  in  general  the 
servants  of  the  defendant  charity  in  the  true 
sense  of  the  relation  of  master  and  servant 
because,  as  to  the  nature  and  manner  of 
their  services,  they  are  not  under  the  direc- 
tion of  the  defendant  but  that  they  become 
and  remain  the  servants  of  the  patient  so 
long  as  they  are  in  attendance  upon  such 
patient;  and  that  the  full  duty  of  the  de- 
fendant charity  has  been  performed  if  it 
has  exercised  due  care  in  the  selection  of 
competent  persons  for  such  service. 

It  has  been  suggested  on  behalf  of  the  de- 
fendant that  the  principles  set  forth  by  this 
court  In  Glavln  v.  Rhode  Island  Hospital, 
12  E.  I.  411,  34  Am.  Eep.  673,  are  not  appli- 
cable in  the  decision  of  the  case  at  bar  and 
should  not  be  applied;  and  that  In  .view  of 
the  numerous  decisions  of  other  courts,  ren- 
dered since  that  case  was  decided,  this  court 
should  not  adhere  to  that  decision.  That 
case  has  been  carefully  re-examined  in  the 
light  of  all  the  cases  cited  by  the  parties 
hereto,  and  of  some  other  cases  which  are 
cited  by  neither  party,  and  this  court  sees 
no  reason  to  modify  the  conclusions  reached 
In  said  decision,  or  in  any  respect  to  recede 
from  them  or  to  doubt  their  correctness,  up- 
on the  facts  of  that  case  as  reported.  It  is 
true  that,  in  many  of  the  cases  decided  by 
other  courts  since  1879,  the  Glavln  Case  has 
been  referred  to,  in  some  it  has  been  criti- 
cised, but  in  none  of  them  has  it  been  fully 
and  correctly  stated,  nor  do  we  find  any 
case  which  Is  quite  on  all  fours  with  it 

,As  we  have  already  Indicated  above,  In 
speaking  of  the  relation  between  a  charitable 
hospital  corporation  and  Its  physicians  and 
surgeons,  that  such  relation  is  in  general  not 
that  of  master  and  servants,  we  find  in  the 
Glavln  Case,  12  B.  I.  page  423,  34  Am.  Eep. 
675,  the  following  discussion:  "It  is  quite 
conceivable  that  a  corporation  might  not 
agree  to  do  more  than  furnish  hospital  ac- 
commodations, leaving  the  patient  to  find  his 
own  physician  or  surgeon.  In  such  a  case 
the  corporation  would  plainly  not  be  liable 
for  the  torts  of  the  physicians  or  surgeons, 
for  in  such  a  case  they  would  not  be  its 
servants,  and  It  would  not  have  assumed 
any  responsibility  In  their  selection.  But 
that  is  not  this  case.  Here  the  physicians  or 
surgeons  are  selected  by  the  corporation  or 
the  trustees.  But  does  It  follow  from  this 
that  they  are  the  servants  of  the  corporation? 
We  think  not  If  A  out  of  charity  employs 
a  physician  to  attend  B.,  his  sick  neighbor, 
the  physician  does  not  become  A's  servant 
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and  A.,  if  he  has  been  duly  careful  In  select- 
ing him,  will  not  be  answerable  to  B.  for  his 
malpractice.  The  reason  is  that  A.  does  not 
undertake  to  treat  B.  through  the  agency  of 
the  physician,  but  only  to  procure  for  B. 
the  services  of  the  physician.  The  relation 
of  master  and  servant  Is  not  established  be- 
tween A.  and  the  physician.  And  so  there  Is 
no  such  relation  between  the  corporation  and 
the  physicians  and  surgeons  who  give  their 
services  at  the  hospital.  It  is  true  the  cor- 
poration has  power  to  dismiss  them;  but  It 
has  this  power,  not  because  they  are  its 
servants,  but  because  of  Its  control  of  the 
hospital  where  their  services  are  rendered. 
They  would  not  recognize  the  right  of  the 
corporation,  while  retaining  them,  to  direct 
them  In  their  treatment  of  patients.  But, 
though  the  relation  of  master 'and  servant 
cannot  be  said  to  exist  between  the  hospital 
and  the  physicians  and  surgeons  attendant 
on  it,  the  hospital  does  nevertheless  assume 
a  responsibility  in  that  it  uses  it  own  judg- 
ment, or  that  of  its  trustees,  in  selecting  them, 
and  impliedly,  therefore,  undertakes  to  exer- 
cise reasonable  care  to  get  such  as  are  skill- 
ful and  trustworthy  In  their  professions.  A 
patient  has  a  right  to  rely  on  the  exercise 
of  such  care,  and  consequently  If,  through 
the  neglect  of  the  hospital  to  exercise  it,  he 
receives  an  injury,  he  is  entitled  to  look  to 
the  hospital  for  indemnity,  unless  the  hos- 
pital enjoys  some  extraordinary  exemption 
from  liability.  In  the  case  at  bar,  however, 
the  injury  was  not  received  from  a  physician 
or  surgeon,  but  from  a  surgical  Interne,  and 
it  may  be  that  a  surgical  Interne  stands  on 
a  different  footing.  There  are  some  cases 
of  minor  Importance  in  which  the  internes 
are  allowed  to  act  as  physicians  and  sur- 
geons, and  in  such  cases  I  think  that  their 
relation  to  the  corporation  does  not  differ 
from  that  of  a  visiting  physician  or  surgeon. 
But  the  Internes  act  in  still  another  capacity. 
The  corporation  undertakes  to  furnish  phy- 
sicians and  Burgeons  for  all  kinds  of  cases, 
including  the  most  critical.  It  has  a  regular 
staff  of  physicians  and  surgeons.  But  inas- 
much as  these  are  not,  like  the  internes, 
constantly  In  attendance  at  the  hospital,  they 
must  frequently  be  sent  for.  The  corpora- 
tion undertakes  -to  send  for  them,  and  of 
course  it  must  do  it  through  an  agent  The 
internes  are  the  persona  appointed  to  per- 
form this  duty  for  it  A  rule  of  the  hospi- 
tal prescribes  that  in  all  cases  requiring  Im- 
mediate and  Important  action,  in  all  doubt- 
ful cases,  and  In  all  cases  requiring  an  Im- 
mediate operation,  the  Interne  shall  send  for 
the  surgeon  of  the  day,  and,  if  he  cannot  be 
found,  for  one  of  the  other  surgeons.  Here, 
then,  we  have  the  relation  of  principal  and 
agent,  or  master  and  servant  If  the  Interne 
neglects  to  call  the  surgeon  in  the  class  of  cas- 
es designated,  his  neglect  Is  the  neglect  of  the 
corporation.  Now  the  plaintiff  contends  that 
his  injury  was  such  that  under  the  rule,  a  sur- 


geon should  have  been  immediately  sent  for, 
and  that  the  interne's  neglect  to  do  It  cost  him 
his  arm.    He  also  contends  that  the  corpora- 
tion did  not  use  proper  care  in  selecting  the 
Interne,  who  was  incompetent  for  his  position, 
and  thereby  he  suffered  the  injury  complain- 
ed of.    He  contends  that  he  was  entitled  to 
recover  on  both  these  grounds,  and,  If  the 
evidence  was  sufficient  to  establish  them,  we 
think  that  he  was  entitled  to  recover  on  both 
grounds,   unless   the   hospital   enjoys   some 
peculiar  Immunity.     This  brings  us  to  the 
important  question  whether  the  hospital  does 
enjoy  any  peculiar  exemption  from  liability. 
The  claim  that  it  enjoys  such  an  exemption 
rests  upon  two  grounds,  to  wit  on  the  ground 
of  public  policy,  and  on  the  ground  that  the 
hospital  had  no  funds  except  such  as  are 
exclusively  dedicated  to  the  charitable  uses 
for   which   it  was   established,   and    which 
therefore  cannot  be  applied  to  Indemnify  a 
patient  who  has  been  injured  by  the  negli- 
gence or  malpractice  of  a  physician  or  sur- 
geon, or  of  a  medical  or  surgical  interne. 
The  first  ground  is  the  ground  on  which  the 
plaintiff  was  nonsuited.     The  argument  is 
that  hospitals,  like  the  Rhode  Island  Hospi- 
tal, are  a  public  benefit;    but  if  they  are 
liable  for  the  torts  of  the  physicians  or  sur- 
geons attendant  on  them,  or  of  the  medical 
or  surgical  Internes,  or  of  their  nurses  and 
other  servants,  people  will   be  discouraged 
from  voluntarily  contributing  to  their  foun- 
dation  and    support    and   therefore    public 
policy  demands  that  they  shall  be  exempted 
from  liability.    In  our  opinion  the  argument 
will  not  bear  examination.     The  public  is 
doubtless  interested  In  the  maintenance  of  a 
great  public  charity  such  as  the  Rhode  Island 
Hospital  Is,  but  it  also  has  an  interest  in 
obliging  every  person  and  every  corporation 
which  undertakes  the  performance  of  a"  duty 
to  perform  it  carefully,  and  to  that  extent 
therefore,  It  has  an  interest  against  exempt- 
ing any  such  person  and  any  such  corporation 
from  liability  for  Its  negligences.    The  court 
cannot  undertake  to  say  that  the  former  in- 
terest is  so  supreme  that  the  latter  must  be 
sacrificed  to  It    Whether  it  shall  be  or  not 
is  not  a  question  for  the  court  but  for  the 
Legislature."    The  court  then  proceeds  to  a 
critical  examination  of  the  earlier  authorities 
in  England  upon  which  it  was  supposed  that 
the  doctrine  of  the  absolute  immunity   of 
trust  funds  was  founded,  and  shows  satis- 
factorily, to  this  court  at  least  that  such 
doctrine  of  absolute  immunity  has  no  logical 
foundation. 

The  Glavln  Case  is  peculiar  in  this :  That 
while  by  the  rules  of  the  defendant  corpo- 
ration It  was  provided  that  "In  all  cases  re- 
quiring immediate  and  Important  action,  in 
all  doubtful  cases,  and  In  all  cases  requiring 
an  immediate  operation,  the  Interne  shall 
send  for  the  surgeon  of  the  day,  and.  If  he 
cannot  be  found,  for  one  of  the  other  sur- 
geons" (12  R.  L  page  425,  31  Am.  Rep.  675), 
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the  case  shows  that  this  was  not  done;  but 
that  after  the  abortive  attempts  of  an  in- 
competent interne  to  stop  the  hemorrhage  by 
Ugatlng  certain  arteries,  and  after  the  plac- 
ing of  a  tourniquet  upon  the  arm  to  stop  the 
hemorrhage  so  tightly  as  to  stop  the  circula- 
tion, the  patient  was  left  in  this  condition 
for  nearly  17  hours  before  the  arrival  of 
a  surgeon  who  was  skillful  enough  to  ligate 
the  arteries,  whereby  the  injury  complained 
of,  resulting  in  gangrene  and  loss  of  the 
arm,  was  caused.  We  find  no  such  case 
among  all  the  numerous  cases  cited,  nor  do 
we  find  that  any  court,  in  referring  to  the 
Glavin  Case,  has  adequately  set  forth  the 
peculiar  features  of  the  negligence  complain- 
ed of  as  the  cause  of  the  injury.  The  Glavin 
Case  thus  stands  for  four  things:  First,  it 
sets  forth  the  true  relation  of  a  charitable 
corporation  to  the  skilled  attendants,  such 
as  physicians,  surgeons,  and  nurses,  whose 
services  are  furnished  to  its  patients,  show- 
ing that  such  skilled  attendants  are  not  in 
general  the  servants  of  the  corporation  in 
that  they  are  not  under  the  control  of  the 
corporation  as  to  their  treatment  of  patients, 
and  that,  if  they  are  selected  with  due  care, 
their  negligence  is  not  the  negligence  of  the 
corporation,  and  we  are  of  the  opinion  that 
npon  this  principle,  in  most  of  the  cases 
cited  relating  to  such  corporations,  their  im- 
munity from  responsibility  for  damages  might 
have  been  more  logically  and  properly  found- 
ed; second,  that  there  are  certain  duties  to 
patients  which  are  corporate  duties,  such  as 
the  exercise  of  due  care  in  the  selection  of 
skilled  and  competent  attendants  and  the 
exercise  of  due  care  in  the  summoning  of 
such  attendants  in  a  case  where  the  condition 
of  the  patient  requires  such  service, '  and 
that  the  agent  of  the  corporation,  whose  duty 
it  is  to  summon  such  attendants,  is  in  such 
case  the  agent  and  representative  of  the 
corporation,  whose  negligence  is  deemed  to 
be  that  of  the  corporation  itself ;  third,  that 
the  doctrine  of  the  general  immunity  of  a 
charitable  corporation  from  liability  for  dam- 
ages, on  the  ground  of  public  policy  as  in- 
volving the  diversion  of  trust  funds  from  the 
purposes  of  the  trust,  has  no  logical  founda- 
tion; fourth,  that,  where  such  a  corporation 
has  funds  available  for  the  general  purposes 
of  the  corporation,  it  may  apply  such  funds 
to  pay  damages  for  which  it  is  held  liable 
"notwithstanding  the  trusts  for  which  they 
are  held,  because  the  liability  is  incurred  In 
carrying  out  the  trusts  and  is  incident  to 
them"  (12  B.  I.  page  428,  34  Am.  Rep.  675), 
even  though  certain  property,  such  as  its 
real  estate,  may  be  "subject  to  so  strict  a 
dedication  that  it  cannot  be  diverted  to  the 
payment  of  damages."  12  R.  I.  page  429, 
,  34  Am.  Rep.  67S.  So  much  for  the  general 
principles  of  liability  as  they  are  to  be  and 
bare  been  applied  -as  between  a  charitable 
corporation  and  its  beneficiaries. 
When  we  come  to  the  question  of  liabili- 


ties of  such  corporations  for  their  negligence 
or  the  negligence  of  their  servants  or  agents 
resulting  in  injuries  to  third  parties,  who 
are  not  in  the  relation  of  inmates,  patients, 
or  beneficiaries,  we  find  comparatively  little 
clear  authority.  Among  all  the  cases  here- 
tofore referred  to,  where  charitable  corpora- 
tions have  been  held  to  be  immune  from  lia- 
bility, we  find  only  one  clear  case  which 
declares  such  immunity  in  relation  to  injury 
suffered  by  a  third  party  by  reason  of  the 
negligence  of  its  servants.  This  case  is  Fire 
Ins.  Patrol  v.  Boyd,  120  Pa.  624,  lb  Atl. 
553,  1  L.  R  A  417,  6  Am.  St  Rep.  745,  where 
it  appeared  that  plaintiffs  Intestate,  while 
walking  on  the  street,  was  killed  by  the  neg- 
ligent act  of  a  servant  of  the  patrol  in 
throwing  a  bundle  of  tarpaulins,  which  had 
been  used  to  cover  goods  at  a  fire,  from  a 
window  in  the  building  where  the  fire  had 
occurred  upon  Boyd,  the  plaintiff's  intestate. 
The  court  held  that  the  Fire  Insurance  Pa- 
trol was  a  charity  and  not  liable  snder  the 
doctrine  of  general  immunity  heretofore  dis- 
cussed (and  which  this  court  has  repudiated). 
This  case  la  to  some  extent  offset  by  the 
case  of  Newcomb  v.  Boston  Protective  Dept, 
151  Mass.  215,  24  N.  K.  89,  6  L.  R.  A.  778, 
where  a  similar  corporation  was  sued  in  tort 
for  personal  Injuries  occasioned  to  the  plain- 
tiff, a  cab  driver,  by  a  collision  between  his 
cab  and  a  wagon  of  the  defendant,  through 
the  alleged  negligence  of  the  driver  of  the 
wagon,  a  servant  of  the  defendant.  The 
Massachusetts  court  held  that  the  defendant 
was  a  private  corporation,  not  a  charity, 
and  attempted  to  distinguish  the  defendant 
from  the  Fire  Insurance  Patrol  in  the  pre- 
vious case,  but  we  think  the  distinction  is 
not  well  made  out  In  the  Newcomb  Case 
the  plaintiff  was  held  entitled  to  recover. 
We  are  of  the  opinion  that  the  Newcomb 
Case,  in  holding  that  the  defendant  was  not 
a  charity,  is  a  better  reasoned  case  than  that 
of  Fire  Ins.  Patrol  v.  Boyd,  supra.  Certain 
other  cases  which  hold  that  such  charitable 
corporations  are  not  liable  for  injuries  to 
employes  due  to  negligence  in  having  ma- 
chines out  of  order,  or  in  not  giving  proper 
warning  or  instruction,  are  Whlttaker  v.  St. 
Luke's  Hospital,  137  Mo.  App.  116,  117  S.  W. 
1189,  where  the  doctrine  of  general  immunity 
Is  held;  Cunningham  v.  '  Sheltering  Arms, 
61  Misc.  Rep.  501,  115  N.  Y.  Supp.  576,  and 
Farrigan  v.  Pevear,  193  Mass.  147,  78  N.  E. 
865,  7  L.  B,  A.  (N.  S.)  481,  118  Am.  St 
Rep.  484,  8  Ann.  Cas.  1109,  in  which  two 
latter  cases  the  plaintiffs  appear  to  have 
been  Inmates  and  beneficiaries  of  the  char- 
ity. In  the  case  of  Noble  v.  Hahnemann 
Hospital,  112  App.  Div.  663,  98  N.  Y.  Supp. 
605,  where  the  plaintiff  sued  for  Injuries  suf- 
fered by  reason  of  the  negligence  of  the 
driver  of  defendant's  ambulance  in  colliding 
with  a  wagon  in  which  the  plaintiff  was  sit- 
ting, the  defendant  was  a  charity  and  was 
representing   the   city   in  the  performance 
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of  a  municipal  function,  and  was  held  not 
liable  on  both  grounds.  And  see  Kellogg  v. 
Church  Charity  Foundation,  128  App.  Dlv. 
214,  112  N.  X.  Supp.  666,  Id.,  203  N.  Y. 
191,  191,  96  N.  E.  406,  38  L.  R.  A.  (N.  S.)  481, 
supra,  where,  under  similar  circumstances, 
the  liability  of  a  charitable  corporation  was 
sustained.  With  these  exceptions,  which  we 
do  not  find  to  be  of  even  persuasive  author- 
ity in  the  case  at  bar,  we  find  that  the  ad- 
judicated cases,  which  have  dealt  with  the 
question  of  the  liability  of  a  charitable  cor- 
poration to  Its  servants  or  to  third  parties 
for  injuries  arising  from  negligence,  have 
held  in  favor  of  the  plaintiffs. 

In  the  case  of  Hewett  v.  Association  (1906) 
73  N.  H.  666,  64  Atl.  190,  193  (7  L.  R.  A.  [N. 
S.]  496),  a  nurse  in  the  employ  of  the  de- 
fendant, a  charitable  corporation,  who  was 
receiving  wages  and  Instruction  in  considera- 
tion of  her  services  as  such  nurse,  was  plac- 
ed by  the  superintendent  In  charge  of  a  pa- 
tient suffering  from  diphtheria,  of  which  the 
superintendent  had  notice,  bnt  neglected  to 
give  notice  to  the  nurse.  The  nurse,  not 
knowing  the  nature  of  the  case,  took  the 
disease,  and,  for  the  injury  to  her  caused 
thereby,  brought  suit  She  was  held  entitled 
to  recover.  Exemption  from  liability  was 
claimed  by  the  defendant  on  the  same  grounds 
of  exemption  as  set  forth  in  many  of  the 
cases  above  cited.  After  examining  the  stat- 
utes of  New  Hampshire  under  which  the  de- 
fendant was  incorporated,  and  finding  there- 
in, no  express  exemption  from  liability,  the 
court  proceeds  to  a  careful  examination  of 
the  cases  holding  such  corporations  exempt 
from  liability  on  general  grounds  of  public 
policy,  and  the  court  finds  from  the  evidence 
that  the  plaintiff  was  a  servant  or  employe 
of  the  defendant  corporation.  In  stating  its 
conclusions  upon  this  branch  of  the  case,  the 
court  says  as  follows:  "If  she  had  been  em- 
ployed by  an  individual  to  attend  a  member 
of  his  family  afflicted  with  smallpox,  of 
which  he  had  knowledge,  but  of  which  he  did 
not  inform  her,  and  she  took  the  disease 
without  fault  on  her  part  and  suffered  dam- 
age therefrom,  it  would  not  be  seriously  de- 
nied that  he  was  guilty  of  actionable  negli- 
gence in  not  Informing  her  of  the  danger  to 
which  he  exposed  her.  It  was  his  duty  aris- 
ing from  his  employment  of  her,  or  from 
the  contractual  relation  of  master  and  serv- 
ant existing  between  them,  to  warn  her  of 
the  danger  incident  to  the  service  which  he 
knew,  or  under  the  circumstances  ought  to 
have  known,  and  of  which  he  knew  she  was 
ignorant,  though  in  the  exercise  of  ordinary 
care;  And  this  duty  is  a  nondelegable  one. 
Hamel  v.  Company,  78  N.  H.  386  [62  AtL 
692];  English  v.  Amldon,  72  N.  H.  301  [66 
AtL  648];  Wallace  v.  Railroad,  72  N.  H. 
604,  614  [67  Atl.  913].  To  say  that  a  similar 
duty  was  not  imposed  upon  the  defendant 
for  the  benefit  and  protection  of  the  plaintiff, 
because  it  is  a  charitable  corporation,  la  to 


relieve  such  corporations  from  the  reason- 
able obligation  of  exercising  the  care  ordi- 
narily required  of,  or  contractually  assumed 
by,  men  in  general  in  the  prosecution  of 
their  legitimate  business.    The  necessity  for 
such  an  exceptional  holding  is  not  apparent 
Since  the  property  of  the  defendant  is  held 
for  the  general  purpose  of  maintaining  a 
hospital,  without  other  specific  limitation.  It 
is  no  more  exempt  from  being  appropriated 
to  the  payment  of  damages  occasioned  by 
the  negligence  of  the  hospital  than  is  the 
property  of  an  individual,  which  he  holds 
for  commercial  or  charitable  purposes,  for 
the  consequences  of  his  negligence.    In  con- 
ducting the  affairs  of  a  hospital,  its  officers 
and  agents  are  as  liable  to  commit  acts  of 
negligence  as  are  the  officers  and  agents  of 
a    railroad    or   other   business   corporation. 
Men  in  general  are  not  uniformly  careful. 
Experience  shows  that  negligence— the  fail- 
ure to  exercise  ordinary  care — is  to  be  ex- 
pected when  men  engage  In  industrial  pur- 
suits.    It  may  not  inappropriately  be  said 
to  be  necessarily  incidental  In  the  accom- 
plishment of  most  practical  results  through 
the  agency  of  men.    The  donors  of  the  de- 
fendant's property  for  hospital  purposes  were 
not  Ignorant  of  this  fact,  and  are  presumed 
to  have  given  the  trust  property,  knowing 
that  it  might  be  required  for  the  liquidation 
of  claims  in  tort,  as  well  as  for  claims  in 
contract,  incurred  In  carrying  out  the  pur- 
poses of  the  corporation.    Indeed,  Its  conced- 
ed authority  to  contract  for  the  employment 
of  nurses  and  other  necessary  agents  would 
seem  to  include  power  to  respond  in  dam- 
ages for  all  breaches  of  such  contracts,  one 
essential  or  Incidental  element  of  which  is 
its  duty  to  exercise  care  as  well  as  its  duty 
to    pay    the    stipulated    compensation.     No 
conditions  were  imposed  upon  the  defendant, 
either  by  Its  charter  or  by  the  donors  of  its 
property,  by  which  the  contracts  of  employ- 
ment it  was  obliged  to  make  with  its  serv- 
ants should  have  a  different  effect  from  that 
usually  given  to  such  contracts,  or  that  the 
relations  between  it  and  its  employes  should 
be  legally  different  from  those  usually  sub- 
sisting between  master  and  servant.    There 
is  therefore  no  substantial  reason  for  hold- 
ing that  It  did  not  owe  the  duty  to  the  plain- 
tiff of  warning  her  of  the  dangers  of  her 
employment  under  the  law  as  applied  to  the 
ordinary  relation  of  master  and  servant.    In 
this  respect  the  Legislature  has  not  invested 
it,  either  expressly  or  inferentially,  with  pe- 
culiar powers."    This  case  was  not  cited  by 
either  party  in  the  case  at  bar,  but  It  Is  evi- 
dently referred  to  in  the  defendant's  supple- 
mental brief,  where  it  is  said:    "In  New 
Hampshire  a  charitable  corporation  Is  now 
liable  for  the  acts  of  its  servants  and  agents 
to  the  same  extent  as  a  business  corporation, 
and  there  are  decisions  to  this  effect,  but 
they  are  based  solely  upon  the  New  Hamp- 
shire statute,  which  declares  in  plain  terms 
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that  such  corporation  shall  be  so  liable. 
These  decisions  In  New  Hampshire  are  there- 
fore not  in  point  upon  this  question,  although 
they  have  been  cited  by  the  Michigan  and 
New- York  courts  In  the  decisions  above  re- 
ferred to."  There  is  no  ground  for  such 
a  statement.  The  New  Hampshire  Supreme 
Court  refers  to  the  statutes  only  to  show 
that  the  defendant  was  incorporated  as  a 
charitable  corporation,  and  that  there  was 
so  express  statutory  exemption  from  liabili- 
ty. The  decision  of  the  case  Is  based  entire- 
ly upon  general  considerations  as  above  set 
forth. 

In  Bruce  v.  Central  M.  E.  Church  (1807) 
147  Mich.  230,  110  N.  W.  961,  10  L.  R.  A 
(X.  S.)  74,  11  Ann.  Cas.  160,  two  members 
of  the  court  found  that  the  defendant  was 
not  a  charitable  corporation  and  therefore 
not  exempt  But  six  members  of  the  court 
agreed  that  the  defendant  was  a  charitable 
corporation,  and  proceeded  to  examine  the 
doctrine  of  the  exemption  of  such  charitable 
corporation  from  liability  for  negligence.  In 
this  case  plaintiff  was  an  employe  of  a  con- 
tractor engaged  In  decorating  the  church 
building,  and  sued  for  injuries  sustained  by 
reason  of  the  breaking  of  defective  scaffold- 
ing furnished  by  the  agents  of  the  defend- 
ant The  majority  opinion,  after  setting 
forth  the  reasons  for  holding  the  defendant 
to  be  a  charitable  corporation,  proceeds  to 
the  examination  of  the  case  of  Downes  v. 
Harper  Hospital,  101  Mich.  555,  60  N.  W. 
42,  25  U  B,  A.  602,  45  Am.  St  Rep.  427, 
supra,  where  some  of  the  language  used  was 
consistent  with  the  doctrine  of  general  ex- 
emption on  -grounds  of  public  policy,  and 
says  as  follows:  "I  conclude,  therefore,  that 
we  cannot  hold  the  principle  of  the  decision 
in  Downes  v.  Harper  Hospital,  supra,  Inap- 
plicable, upon  the  ground  that  the  funds  of 
the  church  are  not  charitable  trust  funds. 
This  leads  us  to  the  inquiry,  Is  there  any 
other  ground  upon  which  we  should  hold 
Downes  v.  Harper  Hospital  Inapplicable? 
There  is  this  distinction  between  Downes  v. 
Harper  Hospital  and  this  case,  vis.,  in  the 
Downes  Case  plaintiff  was  a  patient  In  de- 
fendant's hospital,  and  therefore  a  benefi- 
ciary of  the  charitable  trust  administered  by 
the  hospital  corporation,  while  in  this  case 
he  was  an  employe  of  defendant's  contractor, 
and  not  a  beneficiary  of  the  trust  administer- 
ed by  defendant  If  we  hold  that  the  princi- 
ple of  the  Downes  Case  applies  to  the  case 
at  bar,  we  must  declare  that  that  principle 
exempts  a  corporation  administering  a  char- 
itable trust  from  all  liability  for  the  torts  of 
its  agents,  and,  as  a  corporation  can  act  only 
by  and  through  its  agents,  that  it  is  exempt 
from  an  liability  whatsoever  for  torts.  What 
U  the  principle  underlying  the  Downes  Case? 
Does  It  exempt  a  corporation  administering 
a  charitable  trust  from  all  liability  for  torts? 
Those  who  answer  this  question  in  the  af- 
firmative cannot  support  their  position  by 


appealing  to  the  reasoning  of  the  opinion  in 
that  case.  While  that  opinion  says,  'The  law 
Jealously  guards  the  charitable  trust  fund, 
and  does  not  permit  it  to  be  frittered  away 
by  the  negligent  acts  of  those  employed  in 
its  execution,'  the  pith  of  Its  reasoning  in 
my  Judgment  is  contained  in  the  following 
words :  'It  certainly  follows  that  the  fund 
cannot  be  Indirectly  diverted  by  the  tortious 
or  negligent  acts  of  the  managers  of  the 
fund,  or  their  employes,  though  such  acts  re- 
sult in  damages  to  an  innocent  beneficiary. 
Those  voluntarily  accepting  the  benefit  of 
the  charity  accept  it  upon  this  condition.'" 
And  after  referring  to  a  large  number  of  the 
cases  heretofore  cited,  the  opinion  goes  on 
(page  252  Of  147  Mich.,  page  953  of  110  N. 
W.,  10  L.  R.  A  [N.  S.]  74, 11  Ann.  Cas.  150) : 
"In  the  latest  of  these  cases  (Powers  v. 
Homeopathic  Hospital),  the  opinion  Is  ex- 
haustive and  elaborate,  and  discusses  near- 
ly all  the  authorities.  It  is  held  that  the 
ground  upon  which  liability  is  denied  is 
that  of  assumed  risk;  the  court  saying: 
'One  who  accepts  the  benefit  of  a  public  or 
of  a  private  charity  enters  into  a  relation 
which  exempts  his  benefactor  from  liabil- 
ity for  the  negligence  of  his  servants  in 
administering  the  charity;  at  any  rate,  if 
the  benefactor  has  used  due  care,  in  select- 
ing those  servants.'  If  this  is  correct  it  is 
scarcely  necessary  to  say  that  that  princi- 
ple has  no  application  to  the  case  at  bar. 
Is  it  correct?  The  ground  upon  which  lia- 
bility is  .denied  in  nearly  all  the  foregoing 
cases  is  that  stated  In  the  Downes  Case,  viz., 
that  it  would  thwart  the  purpose  of  the 
trust;  that  is,  it  would  oppose  the  will  of 
the  founder  of  the  trust  to  pay  from  the 
trust  funds  damages  caused  by  an  agent's 
torts.  It  is  entirely  logical  to  say  that  this 
will  must  be  recognized  by  beneficiaries  of 
the  trust  It  may  justly  be  said  that  the 
benefit  of  the  trust  is  extended  to  them  and 
accepted  by  them  upon  the  implied  condition 
that  they  shall  recognize  that  will.  By  be- 
coming beneficiaries,  they  agree  to  recognize 
It  But  I  can  see  no  ground  upon  which  it 
may  be  held  that  the  rights  of  those  who 
are  not  beneficiaries  of  a  trust  can  In  any 
way  be  affected  by  the  will  of  its  founder. 
The  rights  of  such  persons  are  those  created 
by  general  laws,  and  the  duties  of  those 
administering  the  trust  to  respect  those 
rights  are  also  created  by  general  laws.  The 
doctrine  that  the  will  of  an  individual  shall 
exempt  either  persons  or  property  from  the 
operation  of  general  laws  is  Inconsistent 
with  the  fundamental  idea  of  government 
It  permits  the  will  of  the  subject  to  nullify 
the  will  of  the  people.  Nor  can  I  conceive 
any  ground  upon  which  a  court  can  hold 
that  effect  can  be  given  to  that  will  when  it 
relates  to  property  devised  or  conveyed  for 
the  purpose  of  a  charitable  trust  Such  a 
holding  must  rest  upon  the  argument  that 
the  advantages  reaped  by  the  public  from 
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such  trusts  Justify  the  exemption;  that  la, 
as  applied  to  this  case,  the  advantages  to  the 
public  justify  defendant's  exemption  from 
liability  for  wrongs  done  to  Individuals.  If 
this  argument  Is  sound — and  Its  soundness 
may  be  questioned,  for  there  are  those  who 
will  deny  that  the  advantages  to  the  public 
Justify  the  wrong  to  the  Individual — It  should 
be  addressed  to  the  legislative,  and  not  to 
the  judicial,  department  of  the  government. 
It  Is  our  duty  as  judges  to  apply  the  law. 
We  have  no  authority  to  create  exemptions 
or  to  declare  Immunity."  The  opinion  then 
further  very  carefully  examines  the  under- 
lying authorities  In  the  English  cases  of 
Duncan  v.  Findlater,  6  Clark  &  F.  894,  and 
Mersey  Docks  v.  Gibbs,  11  H.  L.  Cas.  686, 
with  the  subsequent  cases,  and  shows  that 
the  doctrine  stated  In  many  of  the  cases  that 
those  administering  a  trust  fund  are  not  re- 
sponsible for  the  torts  of  their  agents,  be- 
cause damages  for  such  torts  cannot  be  paid 
from  the  trust  fund,  is  not  well  founded,  as 
this  court  has  already  held  In  the  Glavin 
Case,  supra.  And  finally,  In  disposing  of 
this  question,  the  opinion  says  (page  266  of 
147  Mich.,  page  954  of  110  N.  W.,  10  L.  R.  A 
IN.  S.]  74,  11  Ann.  Cas.  150):  "I  conclude 
from  this  reasoning  that  corporations  admin- 
istering a  charitable  trust,  like  all  other 
corporations,  are  subject  to  the  general  laws 
of  the  land,  and  cannot  therefore  claim  ex- 
emption from  responsibility  for  the  torts  of 
their  agents,  unless  that  claim  is  based  on  a 
contract  with  the  person  Injured  by  such  a 
tort,  and  that  Downes  v.  Harper  Hospital 
and  other  similar  cases  are  consistent  with 
this  rule.  They  rest  upon  the  principle,  cor- 
rectly stated  In  Powers  v.  Homeopathic  Hos* 
pltal,  supra,  viz.,  that  the  beneficiary  of  such 
charitable  trust  enters  into  a  contract  where- 
by he  assumes  the  risk  of  such  torts.  It  is 
not  surprising  that  years  should  have  elaps- 
ed before  the  correct  legal  principle  govern- 
ing these  cases  was  announced  in  Powers 
v.  Homeopathic  Hospital.  The  discovery  of 
correct  legal  principles,  like  the  discovery  of 
scientific  and  social  truths,  requires  time 
and  patient  investigation." 

In  Hordern  v.  Salvation  Army  (1010)  199 
N.  Y.  233,  237,  92  N.  B.  626,  627  (32  L.  R.  A 
[N.  S.]  62,  139  Am.  St  Rep.  889),  the  action 
was  brought  to  recover  for  personal  injuries 
sustained  by  the  plaintiff,  a  journeyman  me- 
chanic, who  was  engaged  in  making  repairs 
upon  a  boiler  upon  defendant's  premises, 
through  the  defective  condition  of  a  runway 
or  staging  leading  from  a  door  in  the  boiler 
room.  The  defendant  claimed  exemption 
from  liability  as  being  a  religious  or  chari- 
table corporation.  The  court  cites  many  of 
the  cases  above  referred  to  where  such  corpo- 
rations have  bnen  held  to  be  totally  Immune 
from  liability,  as  well  as  those  where  they 
have  been  held  Immune  on  the  ground  that 
they  were  performing  governmental  func- 
tions, and  also  those  where  the  immunity  is 


made  dependent  upon  the  relation  the  plain- 
tiff bears  to  the1  defendant,  and  says:  "In  all 
it  is  recognized  that  the  beneficiary  of  a 
charitable  trust  may  not  hold  the  corpora- 
tion liable  for  the  neglect  of  its  servants. 
This  is  unquestionably  the  law  of  this  state" 
(citing  cases).  And  after  discussing  certain 
other  cases  In  New  York,  where  defendant 
charitable  corporations  have  been  held  liable 
to  third  persons  for  negligence,  repudiates  the 
doctrine  of  the  nonliability  of  trust  funds 
for  payment  of  damages  arising  from  negli- 
gence, citing  with  approval  from  Hewett  v. 
Association,  supra,  Bruce  v.  Central  M.  E. 
Church,  supra,  Powers  v.  Mass.  H.  Hospital, 
supra,  and  concludes:  "We  can  add  nothing 
to  the  force  of  this  reasoning,  but  simply  ex- 
press our  concurrence  therein,  as  well  as  in 
the  argument  of  Judge  Lowell."  This  case 
was  subsequently  approved  by  the  New  York 
Court  of  Appeals  in  Kellogg  v.  Church  Char- 
ity Foundation,  203  N.  Y.  191,  194,  96  N.  E. 
406,  407  (38  L.  R.  A.  [N.  S.]  481),  where  the 
court  says:  "It  must  now  be  regarded  as 
settled  that  a  charitable  corporation  is  not 
exempt  from  liability  for  a  tort  against  a 
stranger  because  of  the  fact  that  it  holds  its 
property  in  trust  to  be  applied  to  the  pur- 
poses of  charity." 

In  Kellogg  v.  Church  Charity  Foundation 
(1908)  128  App.  DIv.  214,  112  N.  Y.  Supp.  566, 
we  find  circumstances  somewhat  analogous 
to  those  In  the  case  at  bar.  There  a  driver 
of  an  ambulance  belonging  to  the  defendant, 
a  charitable  hospital,  negligently  ran  down  a 
person  who  was  traveling  on  a  highway,  and 
who  was  in  the  exercise  of  due  care.  Judge 
Gaynor  made  a  careful  review  of  the  au- 
thorities, classifying  them  as  to  the  reasons 
assigned  for  the  Immunity  of  charitable  cor- 
porations from  liability,  and  we  have  already 
quoted  from  this  opinion  where  the  doctrine 
of  the  Immunity  of  trust  funds  from  liabil- 
ity for  damages  is  repudiated.  It  is  sufficient 
to  say  that  the  conclusion  of  the  court  is 
that  a  charitable  Institution  is  liable  for  the 
negligence  of  its  servants  resulting  in  injury 
to  persons  who  are  not  patients  or  beneficia- 
ries. 

These  doctrines  were  approved  by  the  New 
York  Court  of  Appeals  In  Kellogg  ▼.  Church 
Charity  Foundation,  203  N.  Y.  191,  194,  96 
N.  E.  406,  38  L.  R.  A.  (N.  S.)  481,  supra,  al- 
though in  that  court  the  judgment  of  the  Ap- 
pellate Division  was  reversed  on  the  ground 
that  the  evidence  showed  that  the  ambulancw 
driver  was  not  the  servant  of  the  defendant, 
but  was"  the  servant  of  the  livery  stable  keep- 
er who  furnished  the  horse  and  driver  for 
the  use  of  the  defendant  See,  also,  Gartland 
v.  N.  Y.  Zoological  Society,  185  App.  r>iv. 
163, 120  N.  Y.  Supp.  24;  "Donaldson  v.  Com'rs 
of  Hospital,  SO  New  Br.  279.  It  is  to  be 
noted,'  also,  that  while  it  was  held  by  the 
Supreme  Judicial  Court  of  Massachusetts  In 
McDonald  v.  Mass.  General  Hospital  (1876) 
120  Mass.  432,  21  Am.  Rep.  529,  that  a  public  j 
charitable  hospital  was  not  liable  for  an  In- 
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jury  to  a  patient  caused  by  negligence  of  its 
agents,  and  this  doctrine  was  approved  In 
Benton  y.  City  Hospital  (1885)  140  Mass.  13, 
1  N.  B.  8S6,  64  Am.  Rep.  436,  and  in  Farrigan 
t.  Pevear  (1906)  193  Mass.  147,  78  N.  B.  855, 

7  L.  B.  A  (N.  S.)  481,  118  Am.  St  Rep.  484, 

8  Ann.  Cas.  1109,  yet  the  same  court,  In  salts 
against  religions  and  other  charitable  corpo- 
rations, has,  In  several  Instances  in  contem- 
poraneous cases,  held  the  defendants  liable 
for  injuries  to  third  parties  arising  from  the 
negligence  of  agents  and  servants  of  the  de- 
fendants. Mulchey  v.  Methodist,  etc,  Soc*y  et 
aL  (1878)  125  Mass.  487;  Davis  v.  Central,  etc., 
SoCy  (1880)  129  Mass.  367,  37  Am.  Rep.  368; 
Smethurst  v.  Barton  Square  Church  (1889) 
148  Mass.  261,  19  N.  E.  387,  2  L  R.  A  695, 
12  Am.  St  Rep.  550;  Stewart  v.  Harvard 
College  (1866)  12  Allen,  58.  And  while  the 
court  says  In  Farrigan  v.  Pevear,  193  Mass. 
147, 149,  78  N.  B.  855,  7  L.  R.  A.  (N.  S.)  481, 
118  Am.  St  Rep.  484,  8  Ann.  Cas.  1109,  supra, 
that  the  question  of  the  liability  of  a  public 
charity  for  the  negligence  of  its  servants  or 
agents  does  not  appear  to  have  been  raised  or 
decided  in  either  the  Davis  Case  or  the 
Smethurst  Case,  it  is  remarkable  that  such 
ground  of  exemption  was  not  suggested  ei- 
ther by  counsel  or  court,  if  the  doctrine  of 
exemption  could  by  any  possibility  have  been 
thought  to  apply  in  cases  where  the  parties 
injured  were  third  parties  standing  in  no 
beneficiary  relation  to  the  defendants.  We 
cannot  believe  that  counsel  In  those  cases 
would  have  failed  to  raise  the  question  so 
recently  decided  In  favor  of  defendants  In 
the  hospital  cases  If  they  had  not  seen  the 
distinction  which  we  believe  to  exist  between 
the  two  classes  of  cases. 

In  view  of  the  principles  above  set  forth, 
this  court  Is  of  the  opinion  that  both  upon 
reason  and  upon  authority,  so  far  as  the 
cases  directly  apply  to  the  case  at  bar,  the 
defendant  corporation,  although  it  is  a  char- 
itable corporation,  is  liable,  as  any  other)  cor- 
poration, for  Injuries  to  third  persons  caused 
by  the  negligence  of  Its  servants  and  agents 
in  the  care  and  management  of  its  horses  and 
teams  while  employed  for  its  purposes,  even 
though  It  la  not  shown  or  alleged  that  there 
has  been  any  lack  of  care  or  diligence  on  the 
part  of  the  defendant  in  the  selection  or  re- 
tention of  such  servants  or  agents.  We  be- 
lieve that  public  policy  does  not  require  any 
«uch  exemption  from  liability  as  Is  claimed 
by  the  defendant  In  this  case,  but,  on  the  con- 
trary, that  such  exemption  would  be  contrary 
to  true  public  policy.  We  are  clearly  of  the 
opinion  that  the  true  legal  relation  of  mas- 
ter and  servant  existed  between  the  defend- 
ant and  the  drivers  in  its  employ  at  the  time 
of  the  alleged  injury,  and  that  Just  as  such 
a  servant  has  a  lawful  right  to  recover  his 
stipulated  wages  for  his  services  and  to  re- 
cover damages  for  breach  of  his  contract  of 
service  on  the  part  of  bis  master,  so,  also, 
would  he  be  entitled  to  recover  for  injuries 


true  to  the  negligence  of  his  master  as  in  oth- 
er cases  of  master  and  servant  and  so,  also, 
would  his  master  be  liable  for  his  torts  and 
negligence  while  in  the  service  of  the  master 
as  in  any  other  case.  It  would,  in  our  opin- 
ion, be  manifestly  unjust  and  contrary  to 
public  policy  to  hold  that  a  person  run  over 
and  injured  on  a  public  highway  by  a  horse 
and  wagon  belonging  to  the  defendant  and 
driven  by  the  defendant's  servant  through 
the  negligent  acts  of  such  servant  would  not 
be  entitled  to  recover  against  the  master,  but 
could  only  recover  against  the  negligent  serv- 
ant while  a  person  injured  under  similar  cir- 
cumstances by  the  servant  of  an  expressman, 
or  the  driver  of  a  cab  belonging  to  a  livery- 
man, would  be  allowed  to  recover  against  the 
master.  There  is  no  reason  or  logic  In  the 
attempted  distinction  between  the  servant  of 
the  defendant  and  the  servant  of  any  other 
person  or  corporation.  We  answer  the  ques- 
tion submitted  to  this  court  in  the  affirmative. 
The  papers  in  the  case  will  be  sent  back  to 
the  superior  court  sitting  within  and  for  the 
counties  of  Providence  and  Bristol,  with  our 
decision  certified  thereon  for  further  proceed- 
ings. 


GOLLIGHER  v.   PENNSYLVANIA  R.   CO. 

(Supreme  Court  of  Pennsylvania.    July  2, 
1912.) 

Courts  (i  489*)— Injuries  to  Railroad  Em- 
ploye—Jurisdiction op  State  Court. 
Under  Act  of  Congress  April  22,  1908,  c. 
149,  35  Stat  65,  known  as  the  Federal  Em- 
ployer's liability  Act  and  amendment  of 
April  5,  1910,  c.  143,  86  Stat  291  (D.  S. 
Oomp.  St  Supp.  1911,  p.  1324),  a  state  court 
has  jurisdiction  of  an  action  by  a  railroad 
employ*  for  personal  injuries  while  working  on 
the  train  of  defendant  railroad  company  en- 
gaged in  interstate  business. 

[Ed.  Note. — For  other  cases,  see  Courts.  Cent. 
D&    H   1324-1341,   1372-1374 ;    Dec.   Dig.    { 

Appeal  from  Court  of  Common  Pleas,  Fay- 
ette County. 

Action  by  Ralph  B.  Golllgher  against  the 
Pennsylvania  Railroad  Company.  Judgment 
for  defendant  on  demurrer,  and  plaintiff  ap- 
peals.   Reversed. 

Argued  before  FELL',  C.  J.,  and  MESTRE- 
ZAT,  POTTER,  ELKIN,  and  MOSCHZIS- 
KER,  JJ. 

D.  W.  McDonald,  of  Unlontown,  B.  T.  Lev- 
engood,  of  Youngstown,  Ohio,  and  James  R. 
Cray,  of  Unlontown,  for  appellant  S.  B. 
Lloyd,  of  Philadelphia,  and  R.  W.  Playford, 
of  Unlontown,  for  appellee. 

PER  CURIAM.  It  is  alleged  in  the  state- 
ment of  claim  that  the  plaintiff  was  a  brake- 
man  In  the  employ  of  the  defendant  com- 
pany, and  that  he  was  injured  because  of 
the  negligence  of  the  engineer  and  fireman 
of  a  train  engaged  in  the  transportation  of 
interstate  commerce.    The  defendant  demur- 
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red  on  the  ground  that  the  statement  was 
Insufficient  In  law.  The  demurrer  was  sus- 
tained, and  judgment  was  entered  for  the 
defendant,  for  the  reasons  that  there  could 
not  be  a  recovery  in  the  action  under  the 
laws  of  this  state,  and  that  an  action  under 
the  Federal  Railroad  Employer's  Liability 
Act  of  April  22,  1908,  c.  149,  35  U.  S.  Stat 
65,  or  its  amendment  of  April  5, 1910,  c.  143, 
36  U.  S.  Stat.  291,  could  not  be  maintained  in 
the  courts  of  this  state.  Since  the  decision 
of  the  court  of  common  pleas,  the  question 
involved  has  been  authoritatively  settled  by 
the  decision  of  the  Supreme  Court  of  the 
United  States  in  Mondou  v.  New  York,  New 
Haven  ft  Hartford  Railroad  Co.,  223  U.  S. 
1,  32  Sup.  Ct.  169,  56  L.  Ed.  327,  38  L.  R. 
A.  (N.  S.)  44,  in  favor  of  the  plaintiff. 

The  Judgment  is  reversed,  and  the  record 
is  remitted  to  the  common  pleas  for  further 
proceedings,  with  leave  to  the  defendant  to 
plead 


O'BRIEN   v.    PENNSYLVANIA   COAL  00. 

(Supreme  Court  of  Pennsylvania.     July  2, 
1912.) 

1.  Masteb  and  Sebvant  (8  286*)— Injuries 
to  sebvant— pa88ageway8—  insufficient 
Width  —  Statutes  —  Negligence  —  Ques- 
tion FOB  JURY. 

In  an  action  for  injuries  to  a  track  repair- 
er by  being  struck  by  a  passing  "trip"  of  load- 
ed cars  coming  down  the  slope  of  a  mine, .  by 
reason  of  the  insufficient  width  of  the  slope, 
defendant's  negligence  in  failing  to  make  the 
passageway  of  sufficient  width,  or  provide  es- 
cape holes  in  the  sides,  as  required  by  Mining 
Act  June  2,  1891  (P.  L.  176),  art  12,  rule  43, 
was  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  ff  1001,  1008,  1010-1050; 
Dec.  Dig.  8  286.*] 

2.  Master  and  Sebvant  ({  228*)— Injuries 
to  Trackman  in  Mine. 

Mining  Act  June  2,  1891  (P.  L.  176),  art. 
12,  rule  21,  provides  that  when  any  person  is 
about  to  ascend  or  descend  a  shaft  or  slope  the 
headman  or  footman  shall  inform  the  engineer 
by  signal,  and,  in  the  absence  of  a  headman 
or  footman,  the  person  or  persons  about  to 
ascend  or  descend  shall  give  and  receive  the 
signals  in  the  same  manner.  Held,  that  such 
rule  was  limited  to  persons  about  to  ascend 
and  descend;  and  that. a  track  repairer  in  the 
slope,  who  was  injured  by  being  struck  by  a 
descending  trip  of  loaded  cars,  was  not  guilty 
of  contributory  negligence  in  failing  to  comply 
therewith. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  H  670,  671;  Dec.  Dig.  $ 
228.*] 

3.  Mabteb  and  Sebvant  (|  286*)— Width  of 
Slope— Statutory  Requirements. 

Mining  Act  June  2,  1891  (P.  L.  176),  art 
12,  rule  43,  provides  that  every  passageway 
used  by  persons  in  a  mine,  and  also  for  the 
transportation  of  coal  or  other  material,  shall 
be  of  sufficient  width  to  permit  persons  to  pass 
moving  cars  with  safety,  or  safety  holes  in  the 
sides  shall  be  constructed.  Held,  that  the  con- 
struction of  a  safe  passageway  on  one  side 
of  the  slope,  without  regard  to  its  width  or 
number  of  tracks,  is  not  as  a  matter  of  law,  a 
sufficient   compliance   with    the   statute,   since 


whether  such  a  passageway  Is  sufficient  depends 
on  the  circumstances  of  the  case. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  ||  1001,  1006,  1010-1050 ; 
Dec.  Dig.  {  286.*] 

4.  Damages   (i  216*)— Pebsonal   Injubus— 
Earning   Power— Instructions. 

In  an  action  for  injuries  to  a  servant,  it 
was  proper  for  the  court  to  direct  the  jury 
that  the  measure  of  damages  was  the  present 
worth  of  plaintiff's  future  earnings. 

[EM.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  {{  548-555;    Dec.  Dig.  |  216.*] 

5.  Damages  (|  216*)— Instructions— Preju- 
dice. 

In  an  action  for  injuries  to  a  servant  de- 
fendant could  not  complain  on  appeal  because 
the  court  warned  the  jury  not  to  consider  a 
claim,  made  by  plaintiff's  counsel,  that  the 
capitalization  of  plaintiff's  future  earnings 
would  be  from  five  to  six  thousand  dollars. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  §{  548-555;    Dec.  Dig.  $  216.*] 

6.  Witnesses  (|  268*)— Cboss-Examination. 

Where  no  request  had  been  made  that  the 
jury  view  the  premises  where  plaintiff  was  in- 
jured, it  was  error  for  defendant's  counsel  to 
ask  plaintiff's  witness,  on  cross-examination, 
whether  he  was  willing  to  accompany  a  per- 
son whom  the  court  would  designate  to  the 
premises  to  verify  the  correction  of  measure- 
ments to  which  the  witness  testified. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  ft  931-948;   Dec  Dig.  {  26a*] 

Appeal  from  Court  of  Common  Pleas,  Lu- 
zerne County. 

Action  by  John  O'Brien  against  the  Penn- 
sylvania Coal  Company  in  trespass  to  re- 
cover damages  for  personal  Injuries.  From 
a  Judgment  for  plaintiff  for  $4,000,  defend- 
ant appeals.    Affirmed. 

While  plaintiff's  witness  James  Flynn  was 
on  the  stand,  he  was  asked  the  following 
question  on  cross-examination:  "By  Mr.  Me- 
Gahren:  Q.  You  are  willing  to  go  there 
with  any  engineer  or  person  whom  the  court 
will  designate  and  verify  this,  are  yon?  By 
Mr.  Lenahan:  I  object  as  highly  improper. 
By  Mr.  McGahren :  Q.  Are  you  willing  to  ac- 
company any  man  whom  the  court  will  desig- 
nate to  make  this  measurement  at  the  point 
where  you  say  to  prove  the  correctness  of 
this?  The  Court:  I  sustain  the  objection. 
Note  an  exception  and  seal  a  bill  for  defend- 
ant." 

The  court  charged  in  part  as  follows: 
"Counsel  for  plaintiff  has  argued  to  yon 
upon  the  reasonableness  of  the  supposition 
that,  earning  $1.80  a  day,  he  would  probably 
live  13  or  16  years;  that  he  would  earn 
$540  a  year ;  and  that  during  that  tune  he 
would  earn  possibly  five  to  six  thousand 
dollars.  The  stenographer  says  that  coun- 
sel stated  that  he  had  capitalized  it  at  Ave 
to  six  thousand  dollars.  You  will  observe 
that  the  Interest  on  the  amount  capitalized 
at  five  to  six  thousand  dollars  would  be 
from  $300  to  $360  a  year,  and  that  would 
cover  almost  or  at  least  three-quarters  of 
the  amount  of  his  earnings  for  a  year,  and 
that  would  still  leave  him  the  principal,  at 
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the  end  of  hla  life,  possibly  Intact  It  la 
clear,  gentlemen,  yon  cannot  apply  any  snch 
arithmetical  rale.  You  are  to  consider, 
along  with  the  argument  of  counsel,  the  ad- 
vantage to  the  plaintiff  of  a  present  pay- 
ment to  cover  the  whole  period.  It  is  the 
present^  worth — I  repeat  it,  it  is  the  present 
worth— of  his  future  earnings  which  is  the 
measure  of  damages." 

Defendant  introduced  the  following  point: 
"Ninth.  The  court  is  requested  to  Instruct 
the  Jury,  in  the  event  that  they  find  the 
plaintiff  is  entitled  to  recover  damages  on 
account  of  loss  of  earning  power,  as  to  the 
manner  of  ascertaining  the  present  worth 
of  the  same,  and  how  the  verdict  as  to  dam- 
ages should  be  capitalized  in  fixing  the 
amount  of  the  same.  By  the  Court:  As  I 
stated  to  you,  gentlemen,  in  passing  upon 
this  question  on  the  loss  of  earning  power, 
it  is  your  duty,  first,  to  consider  whether 
the  injury  is  permanent  or  temporary,  and 
whether  it  will  affect  his  earning  capacity, 
how  long  he  may  reasonably  be  expected  to 
live  and  to  work,  what  amount  of  work  he 
will  probably  perform,  and  what  wages  he 
will  probably  earn,  and  what  amount  they 
will  probably  have  Increased  or  diminished 
above  or  below  $1.80,  which  he  was  earn- 
ing, as  he  said,  at  the  time  of  the  accident, 
and,  having  arrived  at  his  future  earnings, 
then  you  determine  from  that  what  these 
future  earnings  are  worth  to-day.  What  is 
the  present  worth  of  these  earnings?  De- 
termine, as  I  say,  the  future  earnings  in 
the  manner  which  I  have  detailed  to  you. 
Having  determined  that,  then  it  is  for  you  to 
say  what  is  the  present  worth  of  these  fu- 
ture earnings." 

Argued  before  FELL,  C.  X,  and  BROWN, 
MESTREZAT,  STEWART,  and  MOSCHZIS- 
KER,  JJ. 

John  McOahren,  of  Wilkes-Barre,  and 
Warren,  Knapp  &  O'Malley,  of  Scranton,  for 
appellant.  C.  B.  Lenahan  and  John  T.  Len- 
ahan,  both  of  Wilkes-Barre,  for  appellee. 

BROWN,  J.  [1]  At  the  time  the  appellee 
was  injured,  he  was  in  the  employ  of  the 
appellant  as  a  track  repairer.  It  owned  and 
operated  a  colliery,  in  which  there  was  a 
rock  slope  212  feet  in  length.  On  this  there 
were  two  railways  having  a  gauge  of  3  feet 
each,  with  a  space  between  them  of  2  feet, 
to  allow  ascending  and  descending  cars  to 
pass.  The  bodies  of  the  mine  cars  projected 
8ifc  inches  beyond  the  outside  rail  of  each 
track.  The  space  between  the  bodies  of 
these  cars  and  the  side  or  rib  of  the  slope 
was  a  matter  in  dispute  on  the  trial.  As 
the  appellee  was  at  work  on  one  of  the 
tracks,  a  "trip"  of  loaded  cars  came  down 
towards  him,  and  he  attempted  to  escape 
it  by  rushing  to  the  side  or  rib  next  to  the 
track  upon  which  he  was  working.  He  stood 
upright  there,  with  his  back  against  the 
aide;    bat  the  cars  struck  him,  and  he  was 


seriously  Injured.  The  negligence  of  which 
he  complains  was  the  failure  of  the  appel- 
lant to  observe  rule  43,  art  12,  of  the  mining 
act  of  June  2,  1891  (P.  L.  176),  which  pro- 
vides that  "every  passageway  used  by  per- 
sons in  any  mines,  and  also  used  for  trans- 
portation of  coal  or  other  material,  shall  be 
made  of  sufficient  width  to  permit  persons 
to  pass  moving  cars  with  safety,  but  if 
found  Impracticable  to  make  any  passage- 
way of  sufficient  width,  then  holes  of  ample 
dimensions,  and  not  more  than  one  hundred 
and  fifty  (150)  feet  apart,  shall  be  made  on 
one  side  of  said  passageway.  The  said  pas- 
sageway and  safety  holes  shall  be  kept  free 
from  obstructions  and  shall  he  well  drained." 
The  statement  specifically  charges  a  disre- 
gard of  this  statutory  duty,  and  avers  that 
as  a  consequence  of  appellant's  neglect  in 
this  respect  the  appellee  was  injured.  The 
Jury  found — and  upon  sufficient  evidence — 
that  the  appellant  had  not  regarded  its  duty 
as  imposed  upon  it  by  the  act  of  assembly. 

Counsel  for  appellant  seem  to  think,  and 
earnestly  so  contend,  that  the  appellee's  case 
could  not  have  gone  to  the  Jury  but  for  the 
testimony  of  James  Flynn  as  to  the  width  of 
the  slope;  and  that  his  testimony  ought  not 
to  be  regarded  as  sufficient  to  show  that 
there  had  not  been  a  safe  passageway  be- 
tween a  moving  car  and  the  rib  or  side  of 
the  slope.  In  asking  this  court  to  so  hold, 
reasons  are  given  which  might  very  fairly 
have  been  addressed  to  the  Jury  in  asking 
them  not  to  credit  Flynn'B  testimony;  but  it 
is  not  for  us  to  say  that  "a  reading  of  the 
testimony  of  this  witness  will  show  that  the 
means  which  be  adopted  to  qualify  himself 
for  his  task  were  not  such  as  any  fair,  un- 
biased, or  reasonable  man  would  sanction  or 
approve  to  arrive  at  a  correct  result  in  a 
matter  of  so  much  Importance."  Whether  a 
witness  is  fair  and  unbiased,  or  unfair  and 
biased,  is  exclusively  for  a  Jury;  and  if 
Flynn  was  to  be  believed  by  the  jury  In  this 
case  they  could  fairly  have  found,  as  they 
probably  did,  notwithstanding  what  counsel 
for  appellant  regard  as  discrepancies  in  his 
testimony,  that  he  knew,  not  only  from  his 
long  familiarity  with  the  slope,  but  from 
actual  measurements,  that  it  was  not  of  the 
width  testified  to  by  the  witnesses  for  the 
appellant  and  that  a  safe  passageway  had 
not  been  maintained,  as  required  by  the  act 
of  1881.  But  the  case  was  not  "finally  sub- 
mitted" to  the  Jury  on  the  testimony  of 
Flynn,  as  counsel  for  appellant  contend.  Its 
negligence  was  made  out  by  the  testimony  of 
the  plaintiff  and  one  Luke  Connors,  as  brief 
extracts  from  it  will  show. 

The  plaintiff  testified  in  part,  as  follows: 
"Q.  When  you  saw  the  car  coming  down — 
the  loaded  trip  coming  down — how  far  were 
you  from  it?  A.  I  was,  maybe,  about  30 
feet;  might  be  a  little  more.  Q.  How  far 
was  the  unloaded  trip  coming  up  from  you; 
about  the  same  distance?  A  About  the 
same  distance.    Q.  Then,  when  you  saw  the 
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car  coming  down  and  the  one  coming  up, 
what  did  yon  do?  A.  I  made  for  the  rib.  Q. 
That  Is,  you  made  for  the  side?  A.  Yes;  the 
side — that  Is,  the  rib.  Q.  Then  what  did  you 
do?  A.  I  stood  up  to  it.  Q.  Just  come  down 
and  show  the  jury  how  you  stood  up  against 
the  rib.  Suppose,  coming  along  here —  A. 
I  had  not  time.  I  stood  up  this  way;  tried 
to  save  myself.  Car  come  hit  me,  and  that 
is  all  I  know.  Q.  Walt  About  what  was1 
the  distance  from  the  track  to  the  rib  at  the 
place  whore  you  were  struck?  Q.  About  how 
far?  A.  About  8  inches.  .The  Court:  By 
the  'track'  you  .mean  the  outside  rail?  Mr. 
Lenahan:  From  the  outside  rail,  yes;  the 
rail  nearest  the  rib.  Q.  What,  then,  did  the 
car  do  to  you  as  you  were  standing  there 
against  the  rib?  A.  It  hit  me,  and  it  drag- 
ged -me  a  piece  until  I  fell  under  the  car." 
On  cross-examination,  In  describing  the  dis- 
tance between  the  rib  and  the  outside  rail  on 
the  opposite  track,  the  following  appears  in 
his  testimony:  "Q.  There  was  a  rope  at- 
tached to  this  empty  car  that  was  coming 
up?  A.  Yes,  sir.  Q.  You  could  have  stepped 
over  that  rope?  A.  Yes;  but  I  would  be 
Just  as  bad  that  side  as —  I  would  be  hit 
one  side  as  bad  as  the  other.  Q.  You  would 
have  been  hit?  A.  Yes1;  the  other  trip  would 
have  hit  me.  Q.  The  body  of  the  car  on  the 
light  track  did  not  run  up  against  the  rib; 
there  was  some  space  between  the  rib  and 
the  body  of  the  car  on  the  other  side?  A. 
Was  not  a  foot  Q.  You  did  not  measure  it 
to  know?  A.  Of  course  I  did,  because  the 
end  of  the  tie  went  up  against  the  rib.  From 
the  rail  to  the  rib  is  no  more  than  seven  or 
eight  Inches.  Q.  The  space  on  the  other 
side— that  is,  the  light  track — between  that 
and  the  rib,  between  the  car  and  the  rib, 
was  wider  than  the  right-hand  side,  was  it 
not?    A.  Not  a  bit" 

Connors,  who  had  worked  on  the  slope 
from  the  time  it  was  first  operated  up  to 
the  time  of  the  accident  and  was  entirely 
familiar  with  the  situation,  testified  as  fol- 
lows: "Q.  Whether  or  not  you  are  familiar 
with  the  plane  there?  A.  I  am.  Q.  Taking 
a  point  about  the  middle  of  that  slope  or 
plane,  what  was  the  distance  from  the  rail 
nearest  the  rib,  what  was  the  distance  from 
that  rail  to  the  rib?  Q.  (Defendant's  coun- 
sel) Did  you  measure  it?  A.  No,  sir.  Q. 
(Plaintiff's  counsel)  Saw  it  frequently?  A 
Saw  it  often.  I  was  going  to  mention  how 
near  I  could  do  it  by  the  eye.  Q.  What  was 
the  distance?  A.  I  would  call  it  about  10 
inches.  Q.  How  about  on  the  other  side?  A. 
Much  the  same." 

The  defendant's  negligence  having  been 
thus  made  out  by  the  testimony  of  the  plaintiff 
and  his  witness,  if  they  were  to  be  believed 
by  the  jury,  the  court  submitted  to  them 
that  question,  as  well  as  the  contributory  neg- 
ligence of  the  plaintiff  in  not  going  over  to 
the  other  side  of  the  slope,  in  the  following 
clear  and  correct  Instruction:  "If,  after  a 
careful  consideration  of  all  the  testimony, 


you  are  satisfied  that  there  was  no  safe  pas- 
sageway of  sufficient  width  to  permit  per- 
sons to  pass  moving  cars,  and  that  the  plain- 
tiff was  not  guilty  of  contributory  negligence 
— that  is,  any  negligence  on  his  part  which 
contributed  to  the  injury;  that  he  was  using 
due  and  reasonable  care  under  the  circum- 
stances— then  your  verdict  should  be  for  the 
plaintiff.    If,  on  the  other  hand,  you  believe 
that  there  was  no  space  of  sufficient  width 
to  permit  persons  to  pass  moving  cars  with 
safety  on  the  left-hand  side,  but  that  there 
was  a  space  of  sufficient  width  to  permit  per- 
sons to  pass  with  safety  on  the  right-hand 
side,   even  though   the   defendant  company 
were  negligent  and  violated  the  statute  in 
not  providing  a  passageway  on  the  left-hand 
side,  if  the  plaintiff  could  by  reasonable  care 
and  diligence  reach  the  right-hand  side  and 
secure  a  place  of  safety,  it  was  his  duty  to 
do  so,  and,  even  though  the  defendant  was 
guilty  of  negligence,  the  plaintiff  could  not 
recover!  because  it  was  his  duty,  if  he  could 
by  exercising  reasonable  diligence  and  due 
care,  to  go  to  the  side  where  a  safe  passage- 
way  was  provided.     In   passing   upon    this 
question  as  to  whether  he  exercised  due  care 
and  diligence,  It  is  your  duty  to  take  Into 
consideration  the  conditions  as  they  existed 
at  the  time  of  the  accident— the  plaintiff's 
age,  his  ability  to  reach  the  passageway,  If 
such  there  were,  the  location  of  the   two 
tracks,  the  two  moving  ropes,  one  moving  up 
and  the  other  moving  down  the  plane  over 
which  he  would  have  to  cross,  and  the  dan- 
ger, as  he  stated,  of  encountering  the  car  on 
the  other  side — all  these  facts  are  for  you 
to  take  Into  consideration  in  passing  on  the 
question  of  the  plaintiff's  contributory  negli- 
gence and  his  duty  to  take  reasonable  care 
of  himself,  and  whether  or  not  he  could  have 
reached  the  other  side,  if  there  was  a  safe 
place  at  that  point  bearing  In  mind  the  plain- 
tiff was  not  obliged  to  put  himself  in  danger 
In  reaching  that  side." 

[2]  It  is  further  contended  that  appellee 
was  guilty  of  contributory  negligence,  and 
that  the  court  should  have  so  instructed  the 
jury,  because  he  had  disregarded  rule  21  of 
the  act  of  1891,  which  is  as  follows:  "When 
any  person  is  about  to  descend  or  ascend  a 
shaft  or  slope,  the  headman  or  footman,  as 
the  case  may  be,  shall  Inform  the  engineer 
by  signal  or  otherwise  of  the  fact  and  the 
engineer  shall  return  a  signal  before  moving 
or  starting  the  engine.  In  the  absence  of 
a  headman  or  footman  the  person  or  persons 
about  to  descend  or  ascend  shall  give  and 
receive  the  signals  in  the  same  manner." 
At  the  time  the  appellee  was  injured,  he 
was  not  about  to  descend  or  ascend  the 
slope.  For  two  hours  prior  thereto  he  had 
been  at  work  about  midway  between  the  top 
and  bottom.  Rule  21  is,  on  its  face,  appli- 
cable to  one  who  Is  about  to  "descend  or 
ascend  a  shaft  or  slope,"  and  the  four  rules 
immediately  preceding  it  to  be  read  In  con- 
nection with  It  clearly  show  that  It  applies 
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only  to  persons  at  the  head  or  foot  of  a  slope 
or  shaft  Rule  17  prescribes  the  number  of 
persons  to  be  hoisted  or  lowered  at  one 
time;  rule  18  the  qualification  of  the  en- 
gineer in  charge  of  the  engine;  rule  19  how 
be  shall  work  it;  and  rule  20  the  signals  for 
ascending  or  descending.  The  first,  second, 
third,  fourth,  fifth,  and  ninth  assignments 
are  overruled. 

[3]  The  sixth  assignment  complains  of  the 
refusal  of  the  court  to  instruct  the  jury  that 
tbe  defendant  company  was  not  required  to 
maintain  a  safe  passageway  on  both  sides 
of  the  slope  to  permit  a  moving  car  to  pass 
persons  in  safety.  The  purpose  of  the  act 
of  1891  is  to  provide  for  the  safety  of  per- 
sons passing  mining  cars  in  coal  mines.  It 
is  silent  as  to  a  passageway  on  each  side 
of  a  slope.  It  says  nothing  of  the  number 
of  passageways  to  be  maintained  in  mines. 
What  it  requires  is  that  every  passageway 
nsed  by  persons  in  mines  shall  be  of  suffi- 
cient width  to  permit  them  to  pass  moving 
cars  with  safety.  In  the  present  case  there 
were  two  tracks,  and  the  act  of  1891  was 
for  the  safety  of  those  upon  either  of  them. 
To  provide  for  such  safety,  a  passageway 
on  only  one  side  of  a  slope  might  be  in- 
sufficient; for  here,  even  If  there  had  been 
a  safe  one  on  the  opposite  side,  the  plain- 
tiff could  not,  according  to  his  testimony, 
have  reached  It  without  danger  of  being 
struck  by  the  ascending  car.  A  safe  passage- 
way on  one  side  of  a  slope,  without  regard 
to  its  width  or  the  number  of  tracks  upon 
it,  is  not  all  that  the  act  of  1891  requires; 
and  it  has  never  been  so  held.  One  such 
passageway  may  or  may  not  be  sufficient,  and 
whether  it  is  or  is  not  must  depend  upon 
circumstances.  In  the  present  case  the  ap- 
pellee was  working  on  the  track  next  to 
the  side  of  the  slope  which  did  not  have  a 
safe  passageway.  Suppose  there  had  been 
a  safe  one  on  the  other  side,  he  could  not 
have  reached  it  In  safety;  and  the  affirmance 
of  defendant's  eighth  point  would  have  re- 
lieved the  defendant  entirely  of  the  charge 
of  negligence,  If  the  Jury  should  have  found 
that  there  was  a  safe  passageway  on  the  op- 
posite side.  In  Reeder  v.  Lehigh  Valley  Coal 
Co.,  231  Pa.  663,  80  AU.  112L  cited  as  an  au- 
thority calling  for  the  affirmance  of  the  de- 
fendant's eighth  point,  there  was  but  a  single 
track ;  and  a  passageway  on  one  side  of  it,  if 
of  sufficient  width  and  unobstructed,  was 
all  that  the  act  required.  The  question  rais- 
ed by  defendant's  eighth  point  was  neither 
raised  nor  passed  upon  In  that  case. 

[4-1]  While  the  court's  answer  to  defend- 
ant's eighth  point,  which  Is  the  subject  of 
tbe  seventh  assignment,  might  have  been 
fuller  on  the  instruction  asked  for,  we  do 
not  regard  it  as  reversible  error,  in  view  of 
what  was  said  in  portions  of  the  general 
charge,  not  assigned  as  error,  on  the  question 
of  the  measure  of  damages.    That  portion  of 


the  charge  complained  of  by  the  eighth  as- 
signment was  an  instruction  to  the  jury  not 
to  regard  tbe  "arithmetical  rale"  which 
counsel  for  plaintiff  had  given  them  for  their 
guidance  in  passing  upon  the  measure  of 
damages.  There  is  no  reason  why  appel- 
lant should  complain  of  this.  The  offer,  the 
exclusion  of  which  Is  the  subject  of  the 
tenth  assignment,  might,  if  it  bad  been  al- 
lowed, have  been  the  first  step  in  a  depar- 
ture from  tbe  orderly  trial  of  the  cause, 
and  there  was  no  abuse  of  the  court's  discre- 
tion in  overruling  it  If  the  appellant  had 
so  desired,  the  premises  might,  under  the 
rules  of  court,  have  been  viewed  by  the 
jury. 

The  assignments  are  all  overruled,  and  the 
judgment  is  affirmed. 


LINCOLN  et  al  v.  WAKEFIELD  et  al. 

(Supreme  Court  of  Pennsylvania.     July  2, 
1912.) 

1.  Appeal  and  Erbob  (f  724*)— Assignments 
or  Erbob— Necessary  Assignments. 

Where  one  assignment  of  error  fairly  rais- 
es the  question  desired  to  be  reviewed,  it  is  im- 
proper to  file  other  assignments  in  different 
forms  presenting  the  same  question. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  it  2997-3001,  3022;  Dec. 
Dig.  |  724.*] 

2.  Conversion  (f  22*)— Reconversion—'  "De- 
sire." 

Where  all  the  parties  interested  in  cer- 
tain real  estate,  which  had  been  converted  in- 
to personalty,  joined  in  a  petition  for  the  dis- 
charge of  the  executor  under  the  decedent's 
will,  in  whom  legal  title  to  the  land  was  then 
vested,  on  the  ground  that  they  '"desired"  to 
hold  the  property  as  real  estate,  and  the  heirs 
subsequently  joined  in  a  conveyance  of  part  of 
the  land,  such  acts  constituted  a  reconversion, 
regardless  of  the  fact  that  they  used  the  word 
"desire"  Instead  of  "intend." 

[Ed.  Note. — For  other  cases,  see  Conversion, 
Cent.  Dig.  f|  66-72 ;   Dec.  Dig.  §  22.* 

For  other  definitions,  see  Words  and  Phras- 
es, voL  3,  pp.  2028-2030;  vol.  8,  pp.  7636, 
7636.] 

3.  Conversion  ({  22*)— Reconversion— Par- 
ties—Married  Woman— Minors. 

An  agreement  for  reconversion  of  personal 
property  into  realty  was  not  invalid  because 
one  of  the  parties  in  interest  was  a  married 
woman,  and  her  husband  did  not  join,  the 
agreement  having  been  executed  subsequent  to 
Act  June  3,  1887  {P.  L  332),  providing  that  a 
married  woman  may  acquire  and  dispose  of 
property  in  the  same  manner  as  if  she  were 
sole,  nor  because  the  guardian  of  a  minor  heir 
joined  in  the  agreement  without  leave  of  court; 
his  act  having  been  subsequently  approved  by 
the  court  and  by  the  minor  on  arriving  at  age. 
[Ed.  Note. — For  other  cases,  see  Conversion, 
Cent  Dig.  ff  66-72;    Dec.  Dig.  |  22.*] 

4.  Pabtition  (I  63*) — Findings— Evidence. 

A  finding  in  a  partition  suit  that  a  mar- 
ried woman  had  sold  her  interest  to  a  cotenant 
held  not  sustained  by  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Partition, 
Cent  Dig.  H  183-186;    Dec.  Dig.  {  63.*] 
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5.  Pabtttion  (8  SB*)— Right  to  Rents— AD- 
JUSTMENT. 

An  adjustment  of  rente  between  tenants 
in  common  must  be  had  as  of  the  date  of  the 
final  partition  of  the  real  estate  or  distribu- 
tion of  the  proceeds  realized  from  the  sale 
thereof,  as  provided  by  Act  June  24,  1896  (P. 
L.  237). 

[Ed.  Note.— For  other  cases,  see  Partition, 
Cent  Dig.  |§  247-249,  262 ;    Dec.  Dig.  f  86.*] 

6.  Pabtttion  (J  86*)— Adjustment  or  Rents 
— Hearing. 

The  office  of  master  in  chancery  having 
been  abolished,  an  adjustment  of  rents  between 
tenants  in  common  in  partition  must  be  made 
before  the  trial  court,  unless  the  parties  agree 
that  the  master  in  partition  shall  act  as  a 
referee  for  that  purpose. 

[Ed.  Note.— For  other  cases,  see  Partition, 
Cent.  Dig.  {§  247-249,  252 ;   Dec  Dig.  §  86.*] 

7.  Appeal  and  Ebbob  (|  742*)— Assignments 
ot  Ebbob — Statement  of  Claims. 

Ail  questions  covered  by  assignments  of 
error  which  appellant  desires  the  Supreme 
Court  to  consider  must  be  comprehended  by  or 
referred  to  in  appellant's  statement  of  the 
questions  involved. 

[Ed.  Note. — For  Other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §  3000 ;  Dec  Dig.  {  742.*] 

Appeal  from  Court  of  Common  Pleas, 
Huntingdon  County. 

Bill  by  J.  G.  Lincoln  and  others  against 
Harry  G.  Wakefield  and  others  for  parti- 
tion. From  a  decree  for  complainants,  de- 
fendants appeal.    Modified  and  afllrmed. 

The  following  letter,  purporting  to  be 
signed  by  Jane  Miller  and  William  Miller, 
her  husband,  was  offered  in  evidence: 

"Dwlght,  March  28,  1903. 

"Dear  Brother:  I  received  the  deed  a 
few  days  ago  but  I  have  not  heard  from  yon 
to  know  if  you  accepted  my  proposition.  If 
you  have,  you  send  notes,  $500.00  in  each 
note,  payable  as  soon  as  you  think  you  can 
do  It  but  I  want  one  in  a  year  from  May. 
Have  Tommy  sign  them.  Then  we  will  send 
deed  as  H.  B.  Dunn  wants  it  I  will  send 
you  what  he  wrote  to  me. 

"Postscript  John,  if  It  costs  anything  for 
me  to  sign  the  deed  before  a  notary  public, 
send  the  cost  of  it  for  pay  day  is  a  good  way 
off." 

Argued  before  FELL,  O.  J.,  and  MES- 
TREZAT,  ELKIN,  STEWART,  and  MOSCH- 
ZISKBR,  JJ. 

L.  H.  Beers  and  Howard  L.  Henderson, 
both  of  Huntingdon,  for  appellants.  R.  W. 
Williamson,  J.  F.  Schock,  and  J.  R.  &  W.  B. 
Simpson,  all  of  Huntingdon,  for  appellees. 

MOSCHZISKER,  J.  This  is  a  proceeding 
in  partition  on  the  equity  side  of  the  court 
When  the  case  was  here  before  (Lincoln  v. 
Africa,  228  Pa.  646,  77  Atl.  918),  we  were 
obliged  to  send  it  back  for  a  retrial.  The 
defendant  who  entered  the  former  appeal  Is 
again  the  appellant  and  the  few  points  es- 
sential to  a  determination  of  the  case  are 
involved  in  a  maze  of  50  assignments  of 
error. 


[1]  Before  entering  upon  a  discussion  of 
these  points,  we  take  occasion  to  say  that 
the  practice  of  multiplying  specifications  ot 
error  tends  to  hurt  rather  than  to  help  the 
proper  consideration  of  a  cause.  When  one 
assignment  squarely  raises  a  point  it  is  un- 
necessary and  bad  practice  subsequently  to 
reiterate  It  in  different  forms,  as  was  done 
in  this  case.  Here  we  have  been  obliged  to 
read  and  digest  56  printed  pages,  when  but 
comparatively  few  would  have  been  ample 
for  the  purpose  of  bringing  the  real  issues 
upon  the  record.  We  shall  not  attempt  to 
pass  upon  each  of  the  60  assignments,  but 
shall  take  up  and  determine  the  essential 
points  which  they  bring  before  us. 

[2]  It  is  contended  that  there  could  be  no 
partition,  because  the  real  estate  in  question 
was  converted  into  personalty  by  the  will 
of  Andrew  Heffner.    The  testator  died  Au- 
gust 16,  1872,  leaving  a  widow  and  six  chil- 
dren.   He  appointed  executors,  and  directed 
them  to  sell  his  real  estate  and  divide  the 
proceeds.    All  concede  that  this  was  a  con- 
version;  but  the  appellees  contend  that  the 
parties  in  interest  effected  a  reconversion  of 
the  property  in  1888  by  formally  agreeing  to 
hold  the  same  as  real  estate.    To  which  the 
appellant  replies  that  the  evidence  depended 
upon  was  not  sufficient  to  show  a  reconver- 
sion;   that  she  was  a  married  woman,  and 
her  husband  did  not  join  in  the  alleged  agree- 
ment to  reconvert    Further,  that  another  of 
the  heirs  was  a  minor  at  the  time,  and  her 
guardian  had  no  authority  to  join  In  such 
an  agreement    The  record  shows  the  facts 
to  have  been  as  follows:    On  December  8, 
1888,  Benjamin  Heffner,  surviving  executor 
under  the  will  of  Andrew  Heffner,  presented 
a  petition  to  the  orphans'  court  praying  for 
his  discharge,  In  which  he  averred,  inter  alia, 
that  his  accounts  were  settled  to  date,  and 
that  the  only  debt  of  the  estate  was  a  mort- 
gage, which  he  had  no  funds  to  pay;    that 
the  time  had  come  for  him  to  sell  the  re- 
maining real  estate  in  order  to  carry  oat  the 
provisions  of  the  testator's  will;    but  that 
the  heirs  were  "desirous  of   retaining   the 
same  as   real  estate  in  place  of  personal 
property  as  contemplated  by  said  will,"  and 
therefore  he  had  no  duties  to  perform.    To 
this  paper  was  attached  the  following:   "We, 
the   undersigned,   widow,   children,  etc,   of 
Andrew  Heffner,  of  the  township  of  Walker, 
deceased,  do  hereby  join  in  the  petition  of 
Benjamin  Heffner,  hereto  attached,  and  agree 
that  we  desire  the  real  estate  mentioned  in 
the  will  of  the  said  Andrew  Heffner  to  re- 
main unsold,  and  to  be  held  by  us  as  real 
estate,  and  also  that  the  said  Benjamin  Heff- 
ner, shall  be  discharged  as  executor  of  said 
will  according  to  the  prayer  of  his  petition." 
This  was  signed  by  all  parties  in  interest, 
including  the   appellant  and   the  guardian 
of  a  minor  child  of  one  of  the  heirs,  who  had 
died  after  the  decease  of  the  testator.     The 
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court  granted  the  prayer  of  the  petition  and 
discharged  the  executor. 

Did  the  joint  execution  of  this  paper  serve 
to  work  a  conversion?  "It  was  competent 
for  the  heirs,  formally,  or  by  some  decisive 
act  to  that  effect,  to  take  the  land  in  lien  of 
the  money,"  and  thus  to  reconvert  their  in- 
terests into  real  estate.  Henderson  v. 
Henderson,  133  Pa.  390,  408,  19  Atl.  424 
(19  Am.  St  Rep.  660).  Bach  reconversion 
could  be  worked  "by  acts  in  pals,  *  •  * 
of  such  a  character  as  to  leave  no  reason- 
able donbt  of  the  intent"  Beatty  v.  Byers, 
18  Pa.  105,  108.  If  the  document  under 
consideration  expresses  any  Intent  there  can 
be  no  doubt  that  it  was  to  hold  the  property 
referred  to  as  real  estate.  It  appears  that 
since  the  time  of  its  execution  the  heirs  gen- 
erally have  treated  such  property  as  real 
estate,  and  that  in  1903  all  of  them,  includ- 
ing the  appellant  and  her  husband,  joined 
In  a  deed  for  part  thereof,  which  they  had 
sold  to  one  Hamer,  and  that  they  had  used 
the  purchase  money  to  pay  off  the  mortgage 
mentioned  in  the  petition  for  the  discharge 
et  the  executor.  While  this  conveyance  of 
a  part  of  the  testator's  real  estate  might  not 
in  Itself,  have  been  sufficient  to  work  a  re- 
conversion of  the  Interests  of  the  heirs  in 
the  particular  land  now  in  controversy,  "it 
is  very  evident  from  the  tenor  of  the  deed 
that  the  grantors  considered  themselves  as 
having  an  interest  in  the  land  as  land"  (Bice 
v.  Blxler,  1  Watts  A  S.  446,  466) ;  and  the 
court  below  had  the  right  to  take  cognizance 
of  this,  as  also  of  the  fact  that  the  pur- 
chase money  was  used  to  pay  off  the  mort- 
gage on  the  balance  of  the  property.  We 
are  of  the  opinion  that  the'  act  of  all  the 
heirs  in  joining  in  the  request  for  the  dis- 
charge of  the  executor,  in  whom  the  legal  ti- 
tle to  the  land  was  then  vested,  upon  the 
express  ground  that  they  desired  to  hold 
the  property  as  real  estate,  together  with 
their  subsequent  acts  in  relation  thereto, 
was  sufficient  to  justify  the  conclusion  that 
a  reconversion  had  been  accomplished. 

The  fact  that  in  expressing  the  Intent  to 
hold  the  property  as  real  estate  the  heirs 
used  the  words  "we  desire"  instead  of  "we 
intend"  has  no  particular  significance,  when 
we  consider  the  words  employed  In  connec- 
tion with  their  context  and  the  circumstanc- 
es under  which  they  were  used.  Even  in  a 
will  words  precatory  in  form,  when  plainly 
used  to  express  an  Intention,  will  be  con- 
strued as  mandatory.  Stinson's  Estate,  No. 
1,  232  Pa.  218,  81  AH  207,  36  I*  B.  A  (N. 
S.)  504. 

[I]  Bat  we  have  to  consider  the  appellant's 
contention  that  since  she  was  a  married 
woman  at  the  time  she  joined  in  the  execu- 
tion of  the  paper  In  which  the  intent  was  ex- 
pressed, her  act  was  of  no  avail.  Some 
early  cases  from  other  jurisdictions,  such  as 
Baker  v.  Copenbarger,  16  111.  103,  58  Am. 
Dec.  600,  decided  in  1853,  have  been  cited 


to  us  to  the  effect  "that  it  is  competent  for 
a  feme  covert  to  elect  to  take  the  land  in- 
stead of  the  money,  but  that  such  an  election 
can  only  be  made  under  such  forms  and  so- 
lemnities as  by  law  are  required  to  enable 
her  to  convey  her  fee."  It  is  to  be  noted, 
however,  that  these  cases  were  decided  at  a 
time  when  a  married  woman  was  "incapable 
of  changing  the  nature  of  her  estate,  because 
of  her  being  under  coverture  and  unable  to 
contract"  Oldham  v.  Hughes,  2  Atkyns,  452.. 
With  us  in  1888,  the  date  of  the  reconver- 
sion, while  a  married  woman  could  not  mort- 
gage or  sell  her  real  estate,  unless  her  hus- 
band joined  in  the  deed,  generally  speaking, 
she  had  full  power  to  contract  In  relation  to 
and  "acquire  •  •  *  or  dispose  of  proper- 
ty *  *  *  in  the  same  manner  as  if  she 
were  a  feme  sole"  (Act  June  8,  1887  [P.  L. 
332]) ;  and  an  election  by  those  entitled,  to 
take  land  instead  of  the  money  to  be  derived 
from  its  sale,  is  but  "an  appropriation  of 
their  interests  under  the  will  to  the  acquisi- 
tion of  the  land,  as  upon  a  purchase."  Mel- 
lon v.  Heed,  123  Pa.  L  17,  15  Atl.  90S,  909. 
Under  the  circumstances,  we  do  not  feel  that 
the  coverture  of  Mrs.  Miller  would  affect  the 
reconversion. 

It  is  true  that  the  agreement  to  reconvert 
was  signed  by  the  guardian  of  a  minor;  but 
that  fact  cannot  avail  this  appellant  Al- 
though the  guardian  did  not  ask  leave  to 
join  with  the  other  heirs,  nevertheless,  when 
the  orphans'  court  acted  upon  the  petition  for 
the  discharge  of  the  executor,  it  in  effect  ap- 
proved the  action  of  the  guardian.  Again, 
when  the  court  granted  him  leave  to  join  in 
a  subsequent  sale  of  a  part  of  the  real  es- 
tate, it  once  more,  in  effect  approved  his  act 
But  more  than  this,  the  minor  herself,  upon 
arriving  at  age,  did  not  disaffirm  or  raise 
any  objection  to  the  acts  of  her  guardian; 
and,  when  Included  as  a  defendant  In  these 
proceedings,  neither  she,  nor  those  who  rep- 
resent her,  riled  any  answer,  or  otherwise 
joined  in  the  contentions  urged  by  the  ap- 
pellant On  the  whole,  we  conclude  that  the 
evidence  was  sufficient  to  justify  the  court 
below  in  determining  that  the  Interests  of 
the  several  heirs  had  been  converted  into 
real  estate  in  the  year  1888,  and  in  assum- 
ing jurisdiction  of  the  petition  for  partition 
thereof. 

[4]  The  plaintiffs  averred,  and  the  trial 
judge  found,  that  the  appellant  had  sold  her 
interest  in  this  real  estate  to  one  of  the 
other  heirs  in  1906.  In  the  first  place,  It  is 
doubtful  if  the  evidence  depended  upon  was 
sufficient  to  prove  a  sale  of  any  character. 
It  certainly  was  not  sufficient  to  support  a 
parol  sale  of  real  estate  between  tenants  in 
common  and  by  a  feme  covert  The  oral 
testimony  was  neither  clear,  direct  nor  spe- 
cific; no  actual  contract  was  shown;  and 
the  possession  and  use  of  the  property  after 
the  date  of  the  alleged  sale  appears  to  have 
continued  Just  about  as  before.    The  letter 
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from  the  appellant  to  her  brother,  relied  up- 
on by  the  plaintiffs,  was  written  In  1903.  It 
is  vague  and  indefinite,  and  makes  no  direct 
reference  to  the  land  in  question  or  to  a  sale 
of  the  appellant's  interest  therein;  and  the 
testimony  concerning  the  $450  draft  and  the 
$50  in  cash  sent  by  the  supposed  purchaser 
to  the  appellant  fails  to  show  that  the  $500 
was  in  payment  of  purchase  money.  This  let- 
ter and  the  indorsement  of  the  draft  by  the 
appellant  and  her  husband  were  the  only 
writings  in  relation  to  the  alleged  purchase 
of  Mrs.  Miller's  Interest;  and,  under  the 
circumstances,  they  were  not  sufficient  to 
take  the  transaction  out  of  the  statute  of 
frauds,  or  to  support  a  sale  of  real  estate 
by  a  married  woman.  Hence  the  learned 
court  below  erred  In  holding  that  the  appel- 
lant's share  or  Interest  in  the  property  in 
partition  had  passed  to  the  plaintiffs,  and 
the  assignments  which  cover  the  rulings  to 
that  effect  must  be  sustained. 

[8-7]  In  the  answer  filed  by  the  appellant, 
she  avers:  "I  deny  that  the  alleged  purchas- 
ers by  the  alleged  parol  sale  ever  paid  to  me 
the  sum  of  $460  on  May  31,  1006,  and  there- 
after the  sum  of  $50  more,  as  purchase  mon- 
ey; but,  on  the  contrary,  I  aver  that  the 
said  sums  *  •  •  were  paid  to  me  on  ac- 
count of  my  share  of  the  income,  which  in 
equity  was  due  me  from  the  said  farm  and 
mill  [the  real  estate  In  partition],  •  •  • 
and  that  there  Is  still  due  me  as  an  equitable 
share  of  the  income  •  •  •  about  $900." 
The  trial  Judge  was  asked  to  make  specific 
findings  as  to  the  income  and  rental  value 
of  the  land,  and  that  the  appellant  was  en- 
titled to  $981.66  thereof.  This  was  refused. 
We  are  not  prepared  to  say  that  the  evidence 
depended  upon  was  sufficient  to  Justify  the 
appellant's  requests;  and,  in  addition,  this 
was  not  the  proper  time  to  make  an  adjust- 
ment of  the  profits  of  the  land.  The  act  of 
June  24,  1895  (P.  L.  237)  provides:  "In  all 
cases  in  which  any  real  estate  Is  now  or 
shall  be  hereafter  held  by  two  or  more  per- 
sons as  tenants  in  common,  *  *  •  in 
case  of  partition  of  such  real  estate  held  in 
common  as  aforesaid,  the  parties  in  posses- 
sion shall  have  deducted  from  their  distrib- 
utive shares  of  said  real  estate  the  rental 
value  thereof  to  which  their  cotenant  or  co- 
tenants  are  entitled."  But  the  adjustment 
must  take  place  as  of  the  date  of  the  final 
partition  of  the  real  estate  or  distribution 
of  the  proceeds  realized  from  a  sale  thereof ; 
and,  since  the  office  of  master  in  chancery 
is  abolished  (Palethorp  v.  Palethorp,  184  Pa. 
586,  39  Atl.  489;  Lincoln  v.  Africa,  228  Pa. 
546,  77  Atl.  918),  the  trial  court  must  make 
the  necessary  findings,  unless  the  parties 
agree  that  the  master  in  partition  shall  act 
as  a  referee  for  that  purpose,  as  provided 
in  the  equity  rules.  At  the  proper  time,  if 
the  facts  show  a  present  enforceable  liability 
from  any  of  the  other  tenants  in  common  to 


the  appellant,  the  court  below  should  ascer- 
tain the  amounts  due  and  make  the  adjust- 
ment according  to  the  respective  legal  tights 
as  they  may  then  appear.  We  shall  not 
undertake  to  forecast  or  adjudge  those  rights 
at  the  present  time,  since  the  questions  axe 
not  properly  before  us;  but  if  they  are  to 
be  tried  cases  shedding  light  upon  most  of 
them  can  be  found  in  the  books.  In  point 
of  fact,  although  assigned  for  error  and 
argued,  these  questions  concerning  the  ad- 
justment of  the  profits  or  rental  value  of  the 
real  estate  are  not  comprehended  in  the  ap- 
pellant's statement  of  the  questions  Involved, 
as  they  should  have  been  if  her  counsel  de- 
sired them  considered.  Wlllock  v.  Beaver 
Valley  Railroad  Co.,  229  Pa.  526,  79  AtL  138; 
Smith  v.  Lehigh  Valley  Railroad  Co.,  232 
Pa.  456,  81  Atl.  664. 

The  record  Is  remitted  to  the  court  below, 
with  directions  to  modify  its  orders  and  de- 
crees so  as  to  include  the  appellant  In  the 
partition,  in  accordance  with  the  views  here- 
in expressed.  The  costs  to  be  paid  by  the 
appellee. 


In  re  TIMMES'   ESTATE. 

APPEAL  OF  SHIPE  et  al. 

(Supreme  Court  of  Pennsylvania.     July 
2,  1912.) 

1.  Wills  (I  816*) — Testamentabt  Capacity 
—Issue  Devisavit  Vel  Non. 

Under  Act  March  15,  1832  (P.  I*  146)  i 
41,  an  issue  devisavit  vel  non  is  a  matter  of 
right,  where  there  is  a  substantial  dispute  on 
a  material  question  of  fact 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  H  742-749 ;    Dec.  Dig.  f  316.*] 

2.  Wills  (|  816*)— Testamentabt  Oapacitt 
—Devisavit  Vkl  Non. 

Where  testator  was  an  old  man,  and  the 
evidence  is  uncertain  as  to  whether  he  was  in 
possession  of  his  faculties  at  the  time  he  adopt- 
ed a  writing  as  his  will,  and  whether  he  knew 
what  property  he  owned  and  what  disposition 
he  desired  to  make  of  it,  an  issue  devisavit  vel 
non  should  be  granted. 

[Ed.  Note.— For  other  cases,  see  Wills.  Cent 
Dig.  H  742-749;    Dec.  Dig.  |  816.*] 

Appeal  from  Orphans'  Court,  Northumber- 
land County. 

In  the  matter  of  the  estate  of  Nicholas 
Timmes.  From  an  order  refusing  an  issue 
devisavit  vel  non,  George  A.  Snipe  and 
Claude  Shipe  appeal.    Reversed. 

Argued  before  FELL,  C.  J.,  and  MKSTRE- 
ZAT,  POTTER,  ELKIN,  and  MOSCHZiS- 
KER,  JJ. 

W.  H.  M.  Oram,  of  Shamokin,  for  appel- 
lant J.  A.  Welsh,  John  I.  Welsh,  and  C.  K. 
Morganroth,  all  of  Shamokin,  for  appellee. 

FELL,  C.  J.  At  the  time  the  decedent 
signed  the  writing  offered  for  probate  as  his 
will,  he  was  an  old  man,  greatly  enfeebled 
In  body  and  mind,  and  lying  in  a  hospital 
where  he  had  been  taken  for  treatment.   Ac- 
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cording  to  the  testimony  of  the  hospital  phy- 
sicians, he  had  cerebral  hemorrhages  and 
hardening  of  the  reins  and  was  suffering 
with  dementia  that  accompanied  paralysis, 
lie  was  dull,  apathetic,  hard  to  arouse,  ob- 
livions of  his  surroundings,  and  Incapable 
of  any  Intelligent  act  He  had  an  estate  of 
about  $70,000  and  no  relatives  living  In  this 
country  of  whom  he  knew.  For  a  number 
of  years  he  had  lived  In  the  family  of  the 
petitioners  for  an  issue  devlsavlt  vel  non 
and  later  In  the  family  of  the  proponents  of 
the  will.  None  of  these  persons  was  related 
to  him,  nor  had  any  of  them  a  claim  on  his 
bounty.  As  his  life  was  fading  away,  and 
he  was  In  a  state  of  mind  to  assent  to  what- 
ever was  asked,  there  was  a  race  between 
them  to  procure  the  last  will. 

In  1887,  the  decedent  made  a  will  giving 
all  of  his  estate  to  Claude  Snipe,  one  of  the 
petitioners,  and  named  the  other  petitioner 
as  executor.  This  will  continued  unrevoked 
until  December  6,  1909,  when  a  second  will 
was  made  dividing  the  estate  between  Claude 
Shipe  and  Annie  Williams,  in  whose  house 
the  decedent  was  then  living.  On  Decem- 
ber 29,  1909,  the  decedent  was  taken  from 
his  home  In  Shamokln  to  a  hospital  in  Phil- 
adelphia, and  while  there,  on  January  5, 
1910,  he  signed  the  third  will,  In  which 
Claude  Shipe  was  named  as  the  sole  bene- 
ficiary. Having  learned  by  Inquiry  of  the 
making  of  this  will,  Annie  Williams  went 
from  Shamokln  to  Philadelphia,  and  on  the 
next  day,  January  6th,  procured  the  sign- 
ing of  a  fourth  will,  the  one  offered  for  pro- 
Late,  by  which  the  whole  estate  Is  left  to 
her  and  her  children.  On  January  12th  the 
decedent  was  removed  from  the  hospital  to 
her  home  In  Shamokln,  and  he  never  after- 
wards left  Ills  bed.  On  January  29th  he 
.signed  what  is  called  a  ratification  of  the 
fourth  will,  that  of  January  6th,  confirming 
the  gifts  made  thereby.  He  died  February 
4th. 

[1,2]  The  testimony  in  relation  to  the  con- 
dition of  the  decedent,  while  at  the  hospital, 
from  December  29, 1909,  till  January  12, 1910, 
was  of  such  a  character  as  to  justify  the 
Jodge  of  the  orphans'  court  that,  standing 
alone,  it  required  the  granting  of  an  issue, 
but  an  Issue  was  refused  because  of  the  so- 
called  ratification  of  the  will  on  January 
29th.  The  writing  of  January  6th  was  not, 
according  to  the  testimony,  a  will  made  by 
the  decedent,  but  a  will  made  by  others, 
when  he  did  not  know  where  he  was  or  what 
he  was  doing.  The  circumstances  under 
which  the  decedent's  signature  was  obtained 
on  January  6th,  and  the  fact  that  an  adop- 
tion of  the  writing  was  deemed  essential,  in- 
dicate Indirection  that  calls  for  the  closest 
scrutiny,  and  requires  clear  proof  that  the 
decedent  adopted  the  writing  as  his  own  at 
a  time  when  he  was  in  possession  of  his 
faculties  and  knew  what  property  he  owned, 
and  what  disposition  he  desired  to  make  of 


it  Such  proof  was  not  furnished,  and  the 
Issue  should  have  been  allowed.  Under  sec- 
tion 41  of  the  act  of  March  15,  1882  (P.  L. 
146),  an  issue  devlsavlt  vel  non  is  of  right 
where  there  is  a  substantial  dispute  upon  a 
material  question  of  fact,  and  the  test  is 
whether,  under  all  the  testimony,  a  verdict 
against  the  will  should  be  allowed  to  stand. 
Graham's  Estate,  225  Pa.  314,  74  Att  169. 

The  order  of  the  court  is  reversed,  and 
the  record  is  remitted,  with  direction  that 
an  issue  be  granted  in  accordance  with  the 
prayer  of  the  petition. 


BOROUGH  OP   MOUNT  CARMEL  v. 
LEHIGH  VALLEY  COAL  CO.  et  aL 

(Supreme  Court  of  Pennsylvania.    July  2, 
1912.) 

Appeal  and  Ebeob  (|  1165*)  —  Reveesal — 

Gbounds. 

A  decree  will  be  reversed  and  the  cause  re- 
manded where  the  record  is  voluminous  and  the 
findings  of  facta  or  law  are  numerous  and  the 
answers  of  the  court  to  requests  are  confusing 
and  conflicting,  leaving  it  uncertain  as  to  what, 
in  the  judgment  of  the  court  below,  were  the 
facts  or  the  law. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  4522;  Dec  Dig.  §  1165.*] 

Appeal  from  Court  of  Common  Pleas,  Nor- 
thumberland County. 

Bill  by  the  Borough  of  Mount  Carrnel 
against  the  Lehigh  Valley  Coal  Company  and 
others.  From  the  decree,  the  Lehigh  Valley 
Coal  Company  appeals.  Reversed  and  re- 
manded. 

Argued  before  PELL,  O.  J.,  and  MESTRE- 
ZAT,  POTTER,  ELKIN,  and  MOSCHZIS- 
KER,  JJ. 

D.  W.  Kaercher,  of  PottsvUle,  S.  P.  Wol- 
verton,  Jr.,  of  Sunbury,  and  F.  W.  Wheaton, 
of  Wilkes-Barre,  for  appellant  George  B. 
Relmensnyder,  of  Sunbury,  and  D.  W.  Keh- 
ler,  of  Mt  Carmel,  for  appellee. 

MESTREZAT,  X  Owing  to  the  unprece- 
dented delay  In  disposing  of  this  case  In  the 
court  below,  it  is  with  much  regret  that  we 
are  compelled  to  remand  it  and  direct  that 
it  be  heard  anew  by  that  tribunal.  The  bill 
was  filed  in  September,  1902,  and  the  final 
decree  was  not  entered  until  October,  1911. 
If  we  were  to  dispose  of  the  case  in  the 
present  condition  of  the  record,  it  would  be 
at  the  risk  of  doing  Injustice  to  one  or  the 
other  of  the  parties,  and  possibly  to  both. 
The  record  is  voluninous,  the  requests  for 
findings  of  facts  and  law  are  numerous  and 
complicated,  and  the  answers  of  the  court 
thereto  are  in  many  instances  confused  and 
conflicting,  leaving  It  uncertain  as  to  what, 
In  the  judgment  of  the  court  below,  are  the 
facts  or  the  law  of  the  case.  In  his  findings, 
the  learned  judge  seems  to  have  overlooked 
or  disregarded  several  of  the  questions  le- 
gitimately raised  in  the  case,  and  failed  to 
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note  the  obvious  difference  shown  by  the 
facts  between  some  of  the  defendants  named 
In  the  bill.  In  some  Instances,  there  are  no 
specific  findings  of  certain  facts  as  to  some 
of  the  defendants  which  are  necessary  to 
a  just  disposition  of  the  case  as  to  them. 
The  decree  is  manifestly  erroneous  In  that 
It  requires  the  two  appellants  to  forever  keep 
free  of  culm  and  open  the  channel  of  the 
creek  whether  they  or  the  other  defendants 
deposit  the  culm  and  cause  the  channel  to 
be  closed.  The  relief  prayed  for  In  the  bill 
was  necessarily  that  each  defendant  be  en- 
joined from  continuing  the  wrongful  acts  be- 
ing committed  by  himself,  and  the  relief 
granted  must  conform  to  the  prayer  of  the 
MIL  The  appellants  are  not  responsible  for 
the  acts  of  other  parties. 

The  question  of  multifariousness  will  de- 
pend on  the  parties  defendant  as  they  stand 
on  the  record  at  the  time  of  the  trial,  and 
the  facts  as  they  appear  from  the  evidence 
and  are  found  by  the  court  The  plaintiff 
company  can  determine  by  amending  the  rec- 
ord, if  necessary,  the  parties  against  whom 
It  can  and  will  ask  relief  in  this  proceeding. 
As  to  multifariousness  in  pleading,  Judge 
Freeman,  in  an  extended  note  to  Mansfield  v. 
Bristor,  76  Ohio  St  270,  81  N.  E.  631,  10  L. 
R.  A.  (N.  S.)  806,  118  Am.  St  Rep.  852,  10 
Ann.  Cas.  767,  points  out  the  distinction  be- 
tween an  action  at  law  for  damages  for 
maintaining  a  private  nuisance  and  a  bill 
for  injunctive  relief,  and  cites  numerous 
American  and  English  authorities  sustaining 
the  distinction. 

The  case  will  be  tried  de  novo,  without 
reference  to  the  findings  and  rulings  on  the 
former  trial.  The  facts  and  the  law  should 
be  found  and  stated  paragraphically  as  re- 
quired by  the  equity  rules,  with  such  dis- 
cussion as  the  court  may  deem  necessary  to 
a  proper  disposition  of  the  case.  We  see  no 
necessity  for  the  175  requests  for  findings  of 
facts  and  law  which  were  submitted  on  the 
former  trial.  The  requests  should  be  fewer 
in  number  and  stated  more  clearly  and  con- 
cisely. The  case  has  been  pending  for  10 
years,  and  should  speedily  be  disposed  of. 
The  testimony  on  the  former  trial  may  be 
used  with  such  other  evidence  as  the  par- 
ties may  desire  to  submit 

The  decree  of  the  court  below  is  vacated 
and  set  aside,  and  the  case  Is  remanded  for 
a  rehearing. 


KAUFPMAN  et  al.  v.  PENNSYLVANIA 
R.  CO. 

(Supreme  Court  of  Pennsylvania.     July  2, 
1912.) 

1.  Railroads  (I  848*)— Accident  at  Gross- 
ing—Evidence. 

A  verdict  for  plaintiff  in  an  action  for  in- 
juries at  a  railroad  crossing  should  be  sustained, 
where  the  evidence  of  plaintiff  showed  that  she 
stopped,    looked,    and    listened   when   100   feet 


from  the  tracks,  that  she  continued  to  look  and 
listen  a*  she  drove  on  the  crossing,  and  first 
saw  the  train  800  feet  away,  running  75  miles 
an  hour,  and  no  warning  was  heard,  and  that 
the  rear  of  the  wagon  was  struck  on  the  last 
rail  of  the  last  track. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  if  1138-1150;  Dec.  Dig.  g  34a*] 

2.  Railroads  (g  350*)— Accident  at  Cross- 
ing— Contributory  Negligence  —  Ques- 
tion fob  Jury. 

In  an  action  for  Injuries  at  a  railroad 
crossing,  the  question  of  the  contributory  neg- 
ligence of  plaintiff  held  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  tf  1152-1192;   Dec.  Dig.  §  350.*] 

Appeal  from  Court  of  Common  Pleas,  Lan- 
caster County. 

Action  by  Daniel  O.  Kauffman  and  Flanna 
B.  Kauffman  against  the  Pennsylvania  Rail- 
road Company.  Judgment  for  plaintiffs,  and 
defendant  appeals.    Affirmed. 

Argued  before  FELL,  C.  J.,  and  BROWN, 
MESTREZAT,    POTTER,   and    ELKIK,    JJ. 

W.  C.  Hensel,  of  Lancaster,  for  appellant 
J.  W.  Appel  and  T.  Roberts  Appel,  both  of 
Lancaster,  for  appellees. 

PER  CURIAM.  One  of  the  plaintiffs,  Flan- 
na B.  Kauffman,  was  injured  at  a  diagonal 
grade  crossing  of  the  defendant's  road,  where 
there  were  four  tracks.  According  to  her 
testimony,  and  that  of  her  witnesses,  she 
stopped,  looked,  and  listened  100  feet  from 
the  tracks,  where  there  was  a  danger  signal 
erected  by  the  defendant  This  was  the  usu- 
al place  for  stopping,  and  from  it  she  could 
see  the  tracks  for  the  distance  of  1,600  feet 
in  the  direction  from  which  the  train  came. 
She  continued  to  look  and  listen  as  she  drove 
on  the  crossing,  and  first  saw  the  train  when 
she  was  halfway  over  the  tracks,  and  when 
It  was  800  feet  from  her  and  running  75 
miles  an  hour.  The  rear  of  her  wagon  was 
struck  on  the  last  rail  of  the  last  track.  The 
crossing  was  unguarded  by  gate  or  flagman, 
and  no  warning  of  the  approach  of  the  train. 
If  given,  was  heard  by  her.  Since  the  train 
may  have  come  Into  view  after  she  was  com- 
mitted to  the  act  of  crossing,  it  could  not  be 
said  by  the  court  that  she  negligently  went 
on  in  the  presence  of  danger,  which  she  ei- 
ther saw  or  should  have  seen.  The  question 
of  negligence  was  therefore  for  the  jury. 

The  judgment  is  affirmed. 


In  re  REED'S  ESTATE. 

Appeal  of  WARNER  et  aL 

(Supreme  Court  of  Pennsylvania.    July  2, 
1912.) 

1.  Descent  and  Distribution  (f  45*) — Ef- 
fect of  Will—Property  Affected. 

While  the  testator's  intention  as  to  that 
part  of  his  estate  disposed  of  by  win  should 
prevail,  and  may  even  be  controlling  as  to  the 
manner  of  holding  and  converting  the  entire  es- 
tate, including  a  share  which  has  lapsed,  it  will 
not   alter   the   course   of    inheritance,   or   the 
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character  of  a  part  of  the  estate  which  passes 
under  the  intestate  law. 

[Ed.  Note. — For  other  cases,  see  Descent  and 
Distribution,  Cent  Dig.  |  123;  DecDig.  f  45.*] 

2.  Conversion  (|  15*)— Nature  and  Eli- 
ments— statutory  provisions. 

Conversion  is  a  fiction  of  equity,  applied 
to  carry  out  the  intention  of  the  testator,  but, 
where  that  intention  or  purpose  fails,  it  will 
not  be  applied,  and,  if  there  be  a  total  failure 
of  purpose,  the  heir  at  law  takes,  and  may  not 
only  prevent  a  sale,  but  may  compel  the  trus- 
tee, if  any,  to  convey  the  real  estate  to  him; 
while  in  case  of  a  partial  failure  the  heir  takes 
his  share  according  to  the  course  of  inherit- 
ance under  the  intestate  law. 

[Ed.  Note.— For  other  cases,  see  Conversion, 
Cent.  Dig.  §&  28-37,  52;  Dec.  Dig.  $  15.* 

For  other  definitions,  see  Words  and  Phrases, 
voL  2,  pp.  1562-1570;  voL  8,  p.  7618.] 

3.  Conversion  (f  15*)—  Direction  in  Wiia 
—Lapse  of  Legacy. 

Where  a  will  provides  for  the  conversion 
of  testator's  realty,  and  for  its  distribution  as 
personalty,  but  a  beneficiary  dies  before  tes- 
tator, the  lapsed  share  passes  under  the  intes- 
tate laws  to  heirs  of  the  testator,  and  is  not 
distributed  as  personalty  to  his  next  of  kin. 

[Ed.  Note.— For  other  cases,  see  Conversion, 
Cent.  Dig.  ff  28-37,  52;  Deo.  Dig.  §  15.*] 

4.  Executors  and  Administrators  (|  310*) 
— Distribution  of  Estate— Partial  Dis- 
tribution. 

Where,  in  the  distribution  of  a  partial  ac- 
count, a  distributee  does  not  appear,  on  a  sub- 
sequent distribution  when  he  does  appear,  the 
inequality  will  be  corrected  by  awarding  him 
enough  to  make  up  his  portion  of  the  distribu- 
tive share  of  both  funds. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  ||  1264-1266; 
Dec  Dig.  |  310.*] 

Appeal  from  Orphans'  Court,  Erie  County. 

Adjudication  of  the  third  and  fourth  par- 
tial accounts  of  the  trustee  and  administra- 
tor d.  b.  n.  c  t  a.  of  Charles  M.  Reed.  From 
a  decree  awarding  distribution,  Charles  M. 
Warner  and  another,  executors  of  Harriet 
W.  Reed  appeal.    Affirmed, 

The  accounts  were  presented  in  open  court 
and  confirmed  nied,  and  upon  exceptions  be- 
ing filed  thereto  E.  L.  Wbittelsey,  Esq.,  was 
appointed  auditor. 

The  auditor  filed  a  report,  in  which  among 
others  the  following  conclusion  of  law  was 
reached:  "Third.  The  lapsed  legacy  of  the 
said  Nellie  Reed  became  on  the  death  of  the 
testator  vested  in  the  heirs  at  law  of  the 
said  Charles  M.  Reed  subject  to  the  rights 
of  Harriet  W.  Reed,  widow,  under  the  in- 
testate laws  of  Pennsylvania."  Exceptions 
to  the  auditor's  report  were  subsequently 
dismissed,  and  the  report  confirmed  abso- 
lutely. 

Argued  before  FELL,  0.  J.,  and  POTTER, 
ELKIN,  STEWART,  and  MOSCHZISKER, 
JJ. 

C.  L.  Baker,  L.  Rosenzwelg,  and  J.  R 
Haughney,  and  C.  F.  Haughney,  all  of  Erie, 
for  appellants.  G.  W.  Pepper,  W.  B.  Bodlne, 
Jr.,  and  H.  Lausat  Geyelln,  all  of  Philadel- 
phia, and  Gunnison,  Fish  Gilford  &  Chapin, 
of  Erie,  for  appellees. 


ELKIN,  J.  [1]  The  first  question  raised 
by  this  appeal  is  whether  the  lapsed  share 
of  Nellie  Reed  goes  under  the  Intestate  laws 
as  real  estate  to  the  heirs  of  the  testator, 
or  as  personal  property  to  his  next  of  kin. 
Nellie  Reed  predeceased  the  testator  several 
months,  unmarried,  and  without  issue.  That 
the  gift  to  her  lapsed  and  passed  under  the 
Intestate  laws  was  expressly  decided  by  this 
court  in  Reed's  Estate,  82  Pa.  428,  and  there- 
fore this  cannot  be  treated  as  an  open  ques- 
tion. It  is  contended  for  appellants  that  the 
will  worked  a  conversion  of  the  real  estate, 
and  that  it  was  not  the  Intention  of  the  tes- 
tator to  give  the  residuary  legatees  an  in- 
terest in  land,  but  that  they  should  take  the 
proceeds  of  the  sale  of  real  estate  as  money. 
There  can  be  no  doubt  that  this  was  the  In- 
tention of  the  testator,  and,  If  no  lapse  had 
occurred,  the  entire  estate  would  have  been 
so  distributed.  But  a  lapse,  not  contemplat- 
ed by  the  testator,  did  occur,  and  as  to  this 
share  the  will  made  no  provision.  It  passed 
under  the  intestate  laws,  which  must  neces- 
sarily govern  Its  distribution,  no  matter 
what  the  intention  of  the  testator  may  have 
been  as  to  those  beneficiaries  of  his  bounty 
who  took  under  the  will.  As  was  said  by 
this  court  In  Reed's  Estate,  supra:  "This 
lapsed  legacy  (in  this  case  two-twelfths  of 
the  residuary  estate)  became  distributable 
under  the  intestate  law,  as  part  of  the  estate 
not  disposed  of  by  the  will,  when  it  took  ef- 
fect by  and  at  the  death  of  the  testator.  Of 
this  he  died  intestate.  His  testacy  was 
therefore  of  only  a  part  of  his  estate." 
While  the  Intention  of  the  testator  should 
prevail  as  to  all  that  part  of  the  estate  dis- 
posed of  by  will,  and  even  may  be  controlling 
as  to  the  manner  of  holding  and  converting 
the  entire  estate,  including  the  lapsed  share, 
it  cannot  be  held  to  alter  the  course  of  inher- 
itance, or  the  character  of  that  part  of  the 
estate  which  passed  under  the  Intestate  law. 
This  seems  to  be  the  settled  law  of  Pennsyl- 
vania. 

[2]  Conversion  is  a  fiction  of  equity  ap- 
plied in  proper  cases  in  order  to  carry  out 
the  intention  of  the  testator,  but,  where  the 
intention,  or  purpose,  falls,  the  fiction  will 
not  be  applied.  If  there  be  a  total  failure 
of  purpose,  the  heir  at  law  takes,  and  may 
not  only  prevent  a  sale,  but  may  compel  the 
trustee,  if  the  estate  be  so  held,  to  make  a 
conveyance  of  the  real  estate  to  him.  In 
case  of  a  partial  failure  of  purpose,  while 
the  heir  cannot  prevent  the  sale,  he  takes 
his  share  according  to  the  course  of  inheri- 
tance under  the  Intestate  law  as  if  no  will 
had  been  made.  The  authority  of  Ackroyd 
v.  Smlthson,  1  Bro.  C.  C.  503,  has  made  this 
the  settled  law  of  England  for  more  than  a 
century.  As  far  back  as  1823  this  court 
adopted  the  same  rule  and  it  has  been  fol- 
lowed In  our  state  from  that  time  to  the 
present    Wilson  v.  Hamilton,  9  Serg.  ft  R. 
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424;  Luffberry*s  Appeal,  125  Pa.  518,  17  AtL 
447;  Rudy's  Estate,  185  Pa.  359,  39  Atl.  968, 
64  Am.  St  Rep.  654;  Painter  v.  Painter,  220 
Pa.  82,  69  AU.  323,  20  L.  R.  A.  (N.  S.)  117; 
Thompson's  Estate,  229  Pa.  542,  79  Atl.  173 ; 
Muderspaugh's  Estate,  231  Pa.  376,  80  AU. 
87a 

[3]  In  the  light  of  these  decisions,  there 
is  no  escape  from  the  conclusion  that  the 
lapsed  share  of  Nellie  Reed  in  the  real  es- 
tate of  her  father  passed  under  the  Intestate 
law  to  the  heirs  of  the  testator,  and  was  not 
distributable  as  personalty  to  his  next  of  kin. 

[4]  While  the  second  question  relates,  pri- 
marily, to  the  distribution  of  the  balances 
accounted  for  in  the  third  and  fourth  partial 
accounts,  the  distribution  under  former  par- 
tial accounts  is  incidentally  involved.  In 
other  words,  the  widow  having  received  more 
than  she  was  entitled  to  in  the  former  dis- 
tributions, and  the  legatees  and  heirs  less 
than  their  shares  under  the  will  and  the 
law,  can  there  be  such  an  equitable  distribu- 
tion under  present  and  future  accounts  as  to 
give  each  distributee  his  or  her  proper  share 
in  the  entire  estate?  We  cannot  regard  this 
as  even  a  doubtful  question  under  the  au- 
thority of  our  own  cases.  Where  in  the  dis- 
tribution of  a  partial  account  a  distributee 
does  not  appear,  and  the  entire  fund  then 
for  distribution  is  awarded  to  those  distribu- 
tees who  do  appear,  the  inequality  will  be 
corrected  in  a  subsequent  distribution  of 
other  funds  belonging  to  the  same  estate  by 
awarding  him  who  received  nothing  on  the 
first  distribution  enough  to  make  up  his  pro- 
portionate distributive  share  of  both  funds. 
Grim's  Appeal,  109  Pa.  391, 1  AU.  212.  Where 
the  next  of  kin  are  awarded  an  amount  of  void 
accumulations  In  excess  of  their  share,  and 
the  widow  is  thereby  deprived  of  her  share, 
the  inequality  will  be  corrected  by  subse- 
quently awarding  her  out  of  the  principal  a 
sum  sufficient  to  make  good  her  share  of  the 
void  accumulations.  Grim's  Estate,  147  Pa. 
190, 23  Atl.  802.  To  the  same  effect  are  Tetter's 
Estate,  160  Pa.  506, 28  AtL  847 ;  Landmesser's 
Estate,  13  Pa.  Super.  Ct  467;  Stahl's  Es- 
tate, 25  Pa.  Super.  Ct  402.  There  is  nothing 
new  or  novel  In  the  principle  underlying  these 
cases.  It  is  Just  reasonable,  and  equitable. 
It  is  predicated  upon  the  theory  that  in  the 
distribution  of  a  partial  account  the  rights 
of  distributees  are  not  finally  adjudicated. 
In  an  accounting  by  a  trustee,  it  is  recogniz- 
ed as  an  elementary  principle  that  it  is  prop- 
er to  compute  the  share  of  each  distributee 
in  the  entire  net  fund  accounted  for,  no  mat- 
ter whether  there  be  one  or  several  accounts, 
and  to  deduct  from  each  share  all  former 
payments.  It  should  not  be  overlooked  that 
we  are  dealing  with  the  estate  of  the  testator 
and  the  rights  of  the  beneficiaries.  Each 
beneficiary  is  entitled  to  a  certain  share  of 
the  entire  estate  and  the  amount  of  that 
share  can  only  be  definitely  ascertained  when 


all  of  the  accounts  are  finally  settled.  All 
payments  on  account  to  a  distributee,  wheth- 
er made  direct  by  the  executor,  or  trustee, 
or  awarded  on  distribution  of  partial  ac- 
counts, are  to  be  deducted  from  his  or  her 
share  when  it  is  finally  ascertained.  This 
is  what  the  rule  of  the  above-cited  cases 
means,  and  there  is  no  reason  in  law  or 
equity  why  it  should  be  disturbed.  The  doc- 
trine of  res  adjudicata  in  the  sense  urged  by 
the  learned  counsel  for  appellants  has  no  ap- 
plication to  the  facts  of  the  present  case. 
The  adjudication  of  a  partial  account  simply 
awards  distribution  of  the  fund  then  in  court, 
and  is  not  a  final  determination  of  the  rights 
of  the  parties.  Leslie's  Appeal,  63  Pa.  355; 
Lease  v.  Ensminger,  5  Pa.  Super.  Ct  329. 
The  numerous  cases  called  to  our  attention 
by  the  learned  counsel  for  appellants,  and 
upon  which  they  rely  to  ask  a  reversal,  can  be 
easily  distinguished  from  the  case  at  bar.  In 
the  present  case  there  is  no  effort  to  sur- 
charge the  accountants,  or  to  open  former 
adjudications,  or  to  raise  any  question  now 
that  was  litigated  and  decided  in  the  dis- 
tribution of  former  partial  accounts,  and 
nothing  attempted  to  be  done  here  gives  rise 
to  an  equitable  estoppel. 

Decree  affirmed,  costs  to  be  paid  out  of  th« 
funds  for  distribution. 


CHRONISTER  v.  YORK  RYS.  CO. 

(Supreme  Court  of  Pennsylvania.     July  2, 
1912.) 

Street  Railboaos  ({  117*)— Collision  with 

Wagon — Question  fob  Juby. 

In  an  action  against  a  street  railway  to 
recover  for  injuries  received  in  a  collision  with 
plaintiffs  milk  wagon,  question  of  the  rail- 
road company's  negligence  and  of  plaintiffs  con- 
tributory negligence  held  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  it  239-257;  Dec.  Dig.  I 
117.*] 

Appeal  from  Court  of  Common  Pleas,  York 
County. 

Action  by  John  E.  Chronister  against  the 
York  Railways  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.     Affirmed. 

Argued  before  FELL,  C.  J.,  and  BROWN, 
MESTREZAT,   POTTER,    and   ELKIN,    JJ. 

Richard  B.  Cochran,  John  A.  Hoober, 
George  S.  Schmidt  and  Smyser  Williams, 
all  of  York,  for  appellant  Joseph  R.  Straw- 
bridge  and  J.  St  Clair  McCall,  both  of  York, 
for  appellee. 

PER  CURIAM.  The  right  of  the  plaintiff 
to  recover  depended  entirely  upon  the  finding 
of  facts  by  the  Jury.  No  question  of  law  was 
involved,  and  there  is  nothing  in  the  appeal 
that  requires  discussion.  The  case,  as  made 
out  by  the  plaintiff's  testimony,  was  that  he 
was  riding  in  his  milk  wagon  on  a  borough 
street  on  which  the  defendant  had  a  single- 
track  road.     Because  of  the  unevenness  of 


•For  other  eaaei  mo  sum  toplo  and  section  NUMBER  in  Dec  Dig.  a  Am.  Dig-  Key-No.  Series  t  Bep'r  Indexes 


Digitized  by 


Google 


Pt.) 


IK  RE  GROTHE'S  ESTATE 


141 


the  surface  of  the  street  at  the  aides,  he 
drove  in  the  middle,  with  the  wheels  of  his 
wagon  astride  one  of  the  rails;  that  before 
turning  on  the  track  he  looked  back,  wben 
he  could  see  1,000  feet,  and  saw  no  car.  Aft- 
er driving  360  feet,  his  wagon  was  struck  by 
a  work  car,  which  came  rapidly  behind  it, 
and  of  the  approach  of  which  no  warning 
was  given.  If  these  were  the  facts,  as  the 
jury  found  them  to  be,  he  was  entitled  to 
recover.  It  was  his  right  to  drive  on  any 
pert  of  the  street,  subject  to  the  superior 
right  of  the  defendant  to  the  use  of  its  track, 
and  he  should  have  had  warning  and  ample 
time  to  get  off  the  track.  If,  as  testified  to 
by  the  defendant's  witnesses,  the  plaintiff 
had  warning  by  gong,  and  turned  so  as  to 
clear  the  track,  and  then  suddenly  turned 
back  on  the  track  in  front  of  the  car,  his 
negligence  would  be  a  bar  to  recovery.  This 
Issue  of  fact  is  all  there  was  in  the  case. 
The  Judgment  is  affirmed. 


In  re  OROTHE'S  ESTATE. 
Appeal  of  LOGAN. 

(Supreme  Court  of  Pennsylvania.     July  2, 

1912.) 

L  Appeal  and  Ebbob  (f  1022*) — Review— 

Questions  or  Fact. 
Where  the  finding  of  an  auditor  confirmed 
by  the  orphans'  court  that  a  testator  did  not 
stand  In  loco  parentis  to  his  grandsons,  lega- 
tees under  his  will,  is  based  on  competent  evi- 
dence and  there  is  no  manifest  error,  it  will 
lot  be  reversed  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {§  4015-1018;  Dec.  Dig.  8 
1022.*] 

2.  Wills    (f  630*)— Constructions— Vested 

asd  Contingent  Estates. 

Where  a  contingency  is  annexed  to  the 
time  of  payment  of  a  legacy  only,  and  the  lee- 
scy  hag  been  made  by  a  previous  request,  it  is 
vested;  but,  if  annexed  to  the  legacy,  it  does 
not  vest  till  the  contingency  happens. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  H  1464-1480,  I486,  1487;  Dec.  Dig.  § 
830.*) 

8.  Wills    (f  630*)— Constructions— Vested 

and  Contingent  Estates. 
The  legacies  to  the  children  of  testator's 
son  living  at  testator's  death  of  $1,000  each  as 
they  become  25  years  of  age  are  contingent  on 
reaching  the  age  of  25  years,  and  the  admin- 
istrator of  a  grandson  dying  subsequently  to 
the  decedent  but  before  reaching  that  age,  la 
not  entitled  to  the  legacy. 

TEd.  Note.— For  other  cases,  see  Wills,  Cent 
W*  H  1404-1480,  1488,  1487;    Dec.  big.   ( 

1  Executors  and  Administrators  (§  815*) 
— Distribution    of    Estate — Obdeb— Con- 

CLUSIVKNBSS— PEBSONS  CONCLUDED. 

The  report  of  an  auditor  in  distributing 
the  balance  in  the  hands  of  a  former  adminis- 
trator, which  undertook  to  construe  a  legacy 
to  testator's  grandchildren  of  $1,000  each  as 
they  became  25  years  of  age,  awarding  to  each 
of  the  grandchildren  then  living  including  one 
Jbo  subsequently  died  under  25  years  of  age 
11.000  to  be  paid  out  of  the  proceeds  of  real 
estate  remaining  unsold  when  they  should  reach 
the  age  of  26  years,  though  absolutely  confirm- 


ed by  the  court  and  though  no  appeal  was 
taken  from  the  decree  of  confirmation,  was  not 
conclusive  on  the  living  grandchildren  of  the 
testator  as  to  the  share  of  the  grandchild  who 
died  before  reaching  25,  where  they,  if  in  ex- 
istence at  the  time  of  the  audit  were  minors 
without  guardians. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  §{  1298-1314; 
Dec.  Dig.  |  315.*] 

5.  Executors  and  Administrators  (f  315*) 
— Distribution  of  Estate— Ordkb— Con- 
clusiveness— Matters  Concluded. 

A  distribution  by  an  auditor  of  funds  in 
the  hands  of  an  administrator,  though  absolute- 
ly confirmed  by  the  court  without  any  appeal 
being  taken,  is  conclusive  only  as  to  the  fund 
he  was  appointed  to  distribute;  and  an  at- 
tempt to  make  an  award  out  of  the  proceeds 
of  real  estate  not  yet  sold  was  beyond  his 
power. 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  H  1298-1314; 
Dec.  Dig.  |  815.*] 

Appeal  from  Orphans'  Court,  York  County. 

In  the  matter  of  the  estate  of  Frederick 
Grothe.  From  a  decree  dismissing  excep- 
tions to  the  recommitted  report  of  Ed.  Chap- 
in,  auditor,  distributing  the  balance  on  the 
several  accounts  of  the  Security  Title  & 
Trust  Company,  administrator  d.  b.  n.  c.  t  a., 
James  J.  Logan,  administrator  of  the  estate 
of  Grover  F.  Orothe,  appeals.    Affirmed. 

Argued  before  FELL,  C.  J.,  and  BROWN, 
MESTREZAT,  POTTER,  and  ELKIN,  JJ. 

James  J.  Logan  and  John  N.  Logan,  both 
of  York,  for  appellant  Frederick  B.  Gerber 
and  W.  F.  Bay  Stewart,  both  of  York,  for  ap- 
pellee. 

BROWN,  J.  Frederick  Grothe  died  Febru- 
ary 2,  1894.  In  the  preceding  month  he  ex- 
ecuted a  codicil  to  his  will,  and  the  follow- 
ing clause  in  it  gives  rise  to  the  question 
raised  on  this  appeal:  "I  give  and  bequeath 
unto  the  male  children  of  my  son  Frederick 
W.  Grothe  living  at  the  time  of  my  death, 
the  sum  of  one  thousand  dollars  each  as 
they  become  twenty-five  years  of  age."  At 
the  time  of  the  testator's  death  three  sons 
of  his  son,  Frederick  W.,  survived  him: 
Frederick  C,  who  became  25  years  of  age 
November  14, 1908,  and  has  received  his  mon- 
ey; Roy  A.,  who  Is  still  living,  under  25 
years  of  age,  and  Grover  F.,  who  died  Feb- 
ruary 12,  1910,  in  the  eighteenth  year  of  his 
age.  James  J.  Logan,  the  appellant  is  his 
administrator  and  claims  (1)  that  the  legacies 
given  by  the  testator  vested  at  the  time  of 
his  death;  and  (2)  that  as  he  stood  in  loco 
parentis  to  the  legatees,  the  legacies  bore  in- 
terest from  his  death. 

[1]  The  second  contention  Involves  a  pure 
question  of  fact  and,  the  auditor  and  court 
below  having  found  that  the  appellant  had 
failed  to  show  that  the  relation  of  parent 
and  child  had  existed  between  the  testator 
and  his  grandchildren,  that  finding  would  not 
be  disturbed,  even  If  appellant's  first  con- 
tention should  be  sustained. 
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[2]  Upon  the  subject  of  vested  and  contin- 
gent legacies  the  rule  of  the  civil  law  adopt- 
ed In  England  and  followed  here  is  that, 
where  the  contingency  Is  annexed  to  the  time 
of  payment  only,  and  the  legacy  has  been 
given  by  a  previous  bequest,  It  Is  vested ;  but, 
If  the  contingency  Is  annexed  to  the  legacy, 
It  does  not  vest  until  the  contingency  hap- 
pens. Reed  v.  Buckley,  5  Watts,  &  S.  617, 
40  Am.  Dec.  631.  "On  the  subject  of  what 
constitutes  a  vested  or  contingent  legacy, 
this  court  has,  In  many  cases,  Iterated  and 
reiterated  the  rule  of  the  courts  In  England 
that  where  there  Is  a  substantive  bequest  or 
gift  of  a  sum  of  money,  to  be  paid  at  a 
future  time,  there  the  bequest  or  legacy  Is 
vested.  But  where  there  is  no  antecedent 
gift  or  bequest,  independent  of  the  period 
fixed  for  payment,  then  it  is  not  vested,  but 
contingent"  Bowman's  Appeal,  84  Pa.  19. 
This  rule  is  more  elaborately  stated  In  Smith 
on  Executory  Interests,  58  286,  286:  "Where 
real  or  personal  estate  Is  devised  or  be- 
queathed to  a  person,  when  or  as  soon  as  he 
shall  attain  a  given  age,  or  when  an  event 
shall  happen  which  may  never  occur  at  all, 
or  at,  or  upon,  or  from  and  after  his  attain- 
ing such  age,  or  the  happening  of  such  event, 
and  there  are  no  other  words  indicative  of 
an  intent  to  confer  a  vested  interest  and 
nothing,  in  the  form  of  the  limitation  itself, 
to  indicate  an  Intent  merely  to  delay  the 
vesting  In  possession  or  enjoyment  and  no 
disposition  of  the  Intermediate  income.  In 
such  case,  the  interest  of  the  devisee  or  leg- 
atee will  be  contingent  until  he  attains  the 
age  specified,  or  the  event  described  has 
happened;  for,  although  In  Oils  case  the  per- 
son is  ascertained,  yet  the  property  is  only 
given  to  him  at  a  future  period  which  may 
never  arrive,  and  the  gift  can  no  more  attach 
upon  him  before  that  period  than  it  could  If 
the  testator,  continuing  to  live,  were  to  de- 
fer making  any  devise  or  bequest  till  such 
.  period  had  actually  arrived." 

[3]  Frederick  Grothe  made  no  substantive 
bequest  or  gift  to  each  of  the  sons  of  his 
son,  Frederick  W.,  living  at  the  time  of  his 
death,  to  be  paid  to  a  future  time.  He  gave 
to  the  male  children  of  his  son,  Frederick  W., 
$1,000  each,  but  no  one  of  them  was  to  take 
the  bequest  at  the  time  of  his  death,  the  pay- 
ment of  it  only  being  postponed  to  a  later 
period.  The  bequest  of  $1,000  is  to  "each  as 
they  become  twenty-five  years  of  age."  Un- 
til each  reaches  that  age  the  legacy  of  $1,000 
is  but  a  contingency,  and,  in  the  case  of  the 
grandson,  Grover  F.,  the  contingency  upon 
which  his  grandfather  directed  he  should 
take  never  happened,  for  he  died  before  he 
was  25  years  old.  His  attainment  to  that  age 
was  the  condition  which  the  grandfather  an- 
nexed to  the  vesting  of  the  gift,  and,  if  he 
were  living  now  and  not  yet  26,  his  bequest 
would  still  be  in  the  air.  He  died  when  he 
was  but  a  little  over  17  years  of  age,  and 
with  his  death  the  contingent  legacy  ceased 


to  exist  Up  to  the  time  of  his  death  he  had 
not  under  the  terms  of  his  grandfather's  will, 
become  eligible  to  take. 

But  It  is  urged  that  under  Reed  v.  Buck- 
ley, supra,  there  ought  to  be  read  into  the 
bequests  to  the  grandsons  of  the  testator  the 
words  "to  be  paid,"  or  "payable,"  making 
the  codicil  read  as  follows:  "I  give  and  be- 
queath unto  the  male  children  of  my  son 
Frederick  W.  Grothe  living  at  the  time  of  my 
death,  the  sum  of  one  thousand  dollars  each, 
to  be  paid  as  they  become  twenty-five  years 
of  age."  It  is  true  that  in  Reed  v.  Buck- 
ley an  ellipsis  was  supplied,  but  this  was 
done  because  the  testator  had  made  an  un- 
conditional, substantive  bequest  to  each  of 
his  children  by  the  following  clause  in  his 
will:  "I  direct,  that  the  net  proceeds  of  my 
estate  heretofore  ordered  by  me  to  be  dis- 
posed of,  shall  be  equally  divided  between 
my  remaining  children,  share  and  share 
alike,  and  at  the  times  of  their  severally  ar- 
riving at  the  age  dl  twenty-one  years."  As 
the  manifest  intention  of  the  testator  was 
that  each  child  was  to  be  paid  the  bequest 
when  he  or  she  should  attain  the  age  of  21 
years,  the  ellipsis  after  the  word  "and"  was 
filled  up  by  Inserting  the  word  "paid."  This 
did  not  go  to  the  intention  of  the  testator, 
but  simply  made  clear  the  sense  of  an  uncom- 
pleted sentence.  Nothing  need  be  Interpolat- 
ed in  the  clause  of  the  codicil  before  us  to 
make  it  clear  or  to  give  It  sense.  The  plain 
meaning  of  the  testator's  language  Is  that 
only  such  grandsons  as  shall  reach  the  age 
of  25  are  to  receive  $1,000  from  his  estate, 
and  the  eleventh  clause  of  his  will  is  con- 
firmatory of  the  intention  thus  expressed  in 
the  codicil.  That  clause  is:  "Eleventh:  I 
will  and  bequeath  unto  my  grandson  Fred- 
erick Grothe,  the  sum  of  four  thousand  dol- 
lars ($4,000.00)  to  be  paid  out  of  my  estate 
by  my  hereinafter  named  executor  one  year 
after  my  death  to  the  guardian  (of  Frederick 
Grothe)  appointed  by  the  orphans  court  of 
York  county,  Pennsylvania."  This  grand- 
son, Frederick  Grothe,  is  one  of  the  grand- 
sons to  whom  the  codicil  refers,  and  the  gift 
to  him  in  the  will  was  a  present  substan- 
tive one,  with  payment  of  it  postponed.  If 
the  testator  had  Intended  to  make  such  gifts 
by  his  codicil,  he  would  naturally  have  used 
the  same,  and  not  different  language,  clearly 
expressive  of  a  different  intent 

[4]  Another  contention  of  the  appellant  Is 
that  the  question  of  the  vesting  of  the  leg- 
acy in  his  decedent  Is  res  adjudlcata.  A 
former  auditor  In  distributing  the  balance  In 
the  bands  of  a  former  administrator  d.  b. 
n.  c.  t  a.  undertook  to  construe  the  codicil 
to  the  testator's  will,  and  awarded  to  each 
of  the  three  grandsons  the  sum  of  $1,000, 
to  be  paid  to  them  out  of  the  proceeds  of 
real  estate  of  the  testator  remaining  unsold, 
when  they,  respectively,  reach  the  age  of  25 
years.  The  report  of  this  auditor  was  abso- 
lutely confirmed  by  the  court  below  In  1896, 
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and,  as  no  appeal  from  the  decree  of  con- 
firmation was  taken,  it  may  nave  become  Anal 
and  conclusive  upon  all  parties  sul  Juris  who 
appeared  in  person  or  by  counsel  before  the 
auditor,  or  who  had  due,  legal  notice,  actual 
or  constructive,  of  the  time  and  place  of  the 
hearings  before  him,  and  he  acted  within  the 
scope  of  his  authority.  But,  as  the  learned 
court  below  correctly  held,  this  adjudication 
was  not  conclusive  upon  the  grandchildren  of 
the  testator,  who,  if  they  were  In  existence 
at  the  time  of  the  audit,  were  minors  with- 
out guardians.  It  is  for  tbem  that  the  pres- 
ent trustee  Is  to  collect  and  preserve  the 
funds  of  the  estate,  and  It  is  his  right  to  now 
raise  the  question  of  the  vestiog  of  the  leg- 
acies to  the  three  grandsons  of  the  testator. 

[t]  For  another  reason,  the  matter  now  In 
dispute  Is  not  res  adjudlcata.  The  distribu- 
tion made  by  the  former  auditor  is  conclusive 
only  as  to  the  fund  which  he  was  appointed 
to  distribute.  When  he  attempted  to  make 
an  award  to  the  grandsons  of  the  testator 
ont  of  the  proceeds  of  real  estate  not  yet 
sold,  he  acted  beyond  the  scope  of  his  powers. 
Guenther's  Appeal,  4  Wkly.  Notes  Caa.  41; 
Kline's  Appeal,  86  Pa.  303. 

The  assignments  of  error  are  all  overruled, 
and  the  decree  is  affirmed  at  appellant's  costs. 


TORK  TRUST  CO.  t.  PULLMAN  AUTO- 
MATIC VENTILATOR  MFG.  CO. 

(Supreme  Oourt  of  Pennsylvania.     July  2, 
1912.) 

Receivers  (f  198*)— Compensation— Coun- 
sel Fees. 
Where  compensation  of  a  receiver  and  al- 
lowance of  counsel  fees  were  based  on  the  re- 
sponsibility assumed,  and  successful  manage- 
ment of  the  affairs  of  the  corporation,  an  order 
filing  the  amount  will  not  be  reversed  without 
clear  proof  of  error. 

fEd.  Note. — For  other  cases,  see  Receivers, 
Cent  Dig.  ff  392-396;   Dec.  Dig.  f  198.*] 

Appeal  from  Court  of  Common  Pleas,  York 
County. 

Action  by  the  York  Trust  Company  against 
the  Pullman  Automatic  Ventilator  Manufac- 
turing Company.  From  an  order  fixing  the 
amount  of  receiver's  compensation  and  coun- 
sel fees,  defendant  appeals.    Affirmed. 

Argued  before  FELL,  C.  J.,  and  BROWN, 
MESTBEZAT,  POTTER,  and  ELKIN,  JJ. 

V.  K.  Keesey,  of  York,  for  appellant  H. 
C.  Brenneman  and  John  J.  Bollinger,  both 
of  York,  for  appellee. 

PER  CURIAM.  This  appeal  is  from  an 
order  fixing  the  amount  of  the  commissions 
of  a  receiver  and  allowing  counsel  fees.  The 
whole  subject  was  carefully  considered  by 
the  court,  and  the  compensation  of  the  re- 
aver and  his  counsel  was  based  on  the 
work  done,  the  responsibility  assumed,  and 
the  successful  management  by  them  of  the 
affairs  of  the  corporation,  by  which  It  was 


enabled  to  resume  business.  Such  a  finding 
as  this  will  not  be  reversed  by  an  appellate 
court,  except  on  clear  proof  of  error.  We 
find  nothing  In  the  testimony  that  raises  a 
doubt  as  to  the  correctness  of  the  order 
made. 

The  order  Is  affirmed,  at  the  cost  of  the 
appellant. 


In  re  AMERICAN  TRANSFER  CO. 

(Supreme  Court  of  Pennsylvania.     July  2, 
1912.) 

1.  Eminent  Domain  (J  10*)  —  Extent  of 
Right — Statutory  Pbovibions. 

Act  April  11,  1866  (P.  L.  1867,  p.  1447), 
incorporating  the  Dispatch  Company,  provided 
that  it  should  have  power  to  provide  and  main- 
tain machinery  and  apparatus  necessary  for  the 
transmission  of  property  intrusted  to  its  care, 
whether  on  the  surface  of  the  earth  or  under  It, 
and  to  enter  on  such  lands  and  inclosnres, 
streets,  etc.,  as  necessary  for  the  purposes  stat- 
ed. Act  March  16,  1868  (P.  L.  331),  supple- 
mentary to  the  former  act,  provided  that  noth- 
ing contained  therein  should  be  held  to  prohibit 
the  corporation  from  transporting  persons  with- 
in their  pneumatic  tubes.  Act  April  26,  1870 
(P.  I*  1872,  p.  1240),  incorporating  the  Novelty 
Power  Company,  provided  that  the  business  of 
that  company  should  be  the  receipt  delivery, 
transportation,  and  storage  of  goods  of  any 
kind,  field,  that  the  American  Transfer  Com- 
pany, possessing  the  powers  conferred  by  these 
acts,  cannot  exercise  the  power  of  eminent  do- 
main to  appropriate  rights  of  way  over  private 
property  to  transmit  electric  power. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  §§  35-48;  Dec.  Dig.  1 10.*] 

2.  Corporations  (I  370*)— Powers— Implica- 
tion. 

Corporate  powers  are  not  created  by  im- 
plication nor  extended  by  construction,  and  no 
privilege  is  granted,  unless  expressed  in  plain 
and  unequivocal  words;  and  when  a  corporate 
body  asserts  its  right  to  do  a  thing  or  to  de- 
prive an  Individual  of  his  property  for  an  ade- 
quate compensation  it  must  he  able  to  show 
that  the  right  is  conferred  by  unequivocal  lan- 
guage of  its  charter. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  g§  1511-1518;   Dec.  Dig.  |  370.*] 

Appeal  from  Court  of  Common  Pleas,  Lan- 
caster County. 

Petition  by  the  American  Transfer  Compa- 
ny to  file  a  bond  for  the  appropriation  of 
lands.  From  a  decree  dismissing  rule  for  the 
approval  of  the  bond,  the  Transfer  Company 
appeals.    Affirmed. 

Landis,  P.  J.,  filed  the  following  opinion  in 
the  common  pleas,  dismissing  the  rule  to 
show  cause  why  a  bond  should  not  be  ap- 
proved: 

[1]  "Robert  B.  Risk  Is  the  owner  of  a  tract 
of  land,  situated  In  Drumore  township,  In 
this  county,  and  the  petitioner,  the  American 
Transfer  Company,  is  desirous  of  obtaining 
a  right  of  way  over  the  same,  in  order  to  con- 
struct, maintain,  and  operate  thereon  a  line 
of  wires,  towers,  and  other  structures,  for 
the  purpose  of  transmitting  electric  power. 
The  said  company  has  tendered  to  said  Risk 
a  bond  in  the  sum  of  $3,200,  but  he  has  re- 
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fused  to  accept  it,  on  the  ground  that  this 
company  Is  attempting  to  exercise  powers 
which  it  does  not  now  possess.  Therefore, 
that  this  question  may  be  settled,  a  bond  has 
been  presented  to  this  court,  and  we  are  ask- 
ed to  give  it  our  approval.  In  order  to  come 
to  a  correct  conclusion,  it  is  first  necessary 
to  fully  consider  the  respective  acts  of  as- 
sembly relating  to  the  Incorporation  of  this 
company,  to  ascertain  the  extent  of  its  cor- 
porate rights. 

"By  a  special  act  of  the  General  Assembly 
of  Pennsylvania,  prior  to  the  Constitution  of 
1873,  vis.,  the  act  of  April  11,  1866  (P.  L. 
1867,  p.  1447),  the  Dispatch  Company  was 
duly  incorporated.  The  capital  stock  of  the 
company  was  to  be  6,000  shares  of  $25  each ; 
and  section  3  of  the  act  provided  that  it  shall 
have  power  'to  provide,  erect,  operate  and 
maintain  machinery,  engines,  tubes  and  ap- 
paratus, which  may  be  deemed  necessary  for 
the  transmission  of  property  of  any  kind,  In- 
trusted to  the  care  of  said  corporation, 
whether  upon  the  surface  of  the  earth,  or 
under  the  same;  and  for  this  purpose  they 
are  authorized  and  empowered,  by  them- 
selves, their  agents,  engineers,  and  workmen. 
and  with  their  tools,  wagons,  carts  and  hors- 
es, to  enter  upon  such  lands  and  lnclosures, 
streets,  lanes,  and  alleys,  roads,  highways. 
and  bridges  as  it  may  be  necessary  to  occupy, 
for  the  purposes  aforesaid,  or  to  obtain  ma- 
terials for  the  construction  of  said  works, 
and  to  occupy,  ditch,  and  lay  pipes  through 
the  same,  and  the  same  to  repair  from  time 
to  time;  and  if  any  injury  be  done  to  private 
property  the  said  company  shall  make  com- 
pensation therefor,  or  give  security  for  such 
compensation,  according  to  the  provisions  of 
the  eleventh  section  of  an  act  entitled  "An 
act  regulating  railroads,"  approved  February 
19,  1849  (P.  L.  79):  Provided,  that  before 
commencing  the  construction  of  their  works, 
the  said  company  shall  file,  In  the  office  of 
the  secretary  of  the  commonwealth,  a  copy 
of  the  route  of  such  works;  and  provided 
further,  that  the  tubes  or  pipes  of  said  com- 
pany shall  not  be  used  for  the  conveyance  of 
petroleum  oil,  and  that  nothing  herein  con- 
tained shall  be  construed  to  authorize  the 
construction  of  an  ordinary  track  locomotive 
railroad,  with  ordinary  passenger  and  freight 
cars,  upon  the  surface  of  the  ground.' 

"By  the  act  of  March  16,  186S  (P.  L.  831), 
entitled  'A  supplement  to  an  act  to  incorpo- 
rate the  Dispatch  Company,  approved  April 
eleventh,  one  thousand  eight  hundred  and 
sixty-six,'  it  was  provided  'that  the  Dispatch 
company,  In  lieu  of  filing  in  the  office  of  the 
secretary  of  the  commonwealth  a  copy  of  the 
entire  route  of  their  work  as  provided  in  the 
third  section  of  the  act  incorporating  said 
company,  shall  be  required,  before  the  con- 
struction of  any  section,  to  file  a  copy  of  the 
route  of  such  section:  Provided,  that  noth- 
ing contained  in  said  act  shall  be  held  to  pro- 
hibit the  said  corporation  from  transporting 


persons  within  their  pneumatic  tubes,  bat 
that  the  corporation  shall  have  no  power  to 
construct  any  ordinary  steam  locomotive  or 
horse  power  railroad  or  railway  upon  the 
surface  of  the  ground  and  that  this  act  shall 
not  be  operative,  unless  approved  by  all  the 
stockholders  of  the  company,  either  in  per- 
son or  by  proxy,  within  thirty  days  after  its 
passage.' 

"Under  the  act  of  April  26,  1870  (P.  L. 
1872,  p.  1240),  the  Novelty  Power  Company 
was  incorporated.-    The  third  section  of  this 
act  declared  'that  the  business  of  said  corpo- 
ration shall  be  the  receipt,  delivery,  trans- 
portation, storage,  transmission,  conveyance 
of  goods,  merchandise,  letters,  packages,  mes- 
sages, parcels,  property  of  any  and  every 
kind  and  description;  and  It  shall  have  pow- 
er to  provide  such  means,  offices,  structures, 
agencies,  and  appliances,  mechanical  and  oth- 
erwise, and  to  use,  hire,  operate,  construct  and 
maintain  the  same  as  it  may  deem  necessary 
for  Its  purposes,  and  shall  be  entitled  to  all 
the  provisions  and  privileges  and  subject  to  all 
the  restrictions  (except  tbe  proviso  at  the  end 
hereof)  which  are  conferred,  set  forth,  refer- 
red to  and  granted  In  and  by  the  third  sec- 
tion of  an  act  to  incorporate  the  Dispatch 
Company,  approved  the  eleventh  day  of  April, 
eighteen  hundred  and  sixty-six,  as  fully  as  if 
all  of  said  privileges  had  been  herein  specific- 
ally set  forth  and  recited  at  length;  and  may 
make  and  enforce  its  contracts,  and  establish, 
regulate  and  collect  Its  charges,  and  shall 
have,  enjoy  and  exercise  all  the  rights,  pow- 
ers and  privileges  granted  in  and  by  this  act, 
and  the  third  section  of  the  act  incorporating 
the  Dispatch  Company  as  aforesaid,  any  law 
or  ordinance  to  the  contrary  notwithstand- 
ing:   Provided,  that  nothing  herein  contained 
shall  be  construed  to  authorize  the  construc- 
tion of  an  ordinary  locomotive  railroad  for 
the  conveyance  of  passengers  upon  the  sur- 
face of  the  ground.' 

"The  respondent,  in  his  answer,  declares, 
first,  that  the  corporation  has  forfeited  its 
franchises  by  nonuser;  second,  that  at  the 
time  of  the  passage  of  the  special  acts  elec- 
tricity or  electric  power  was  not  contemplat- 
ed, that  It  was  not  intended  to  be  included 
within  the  scope  of  tbe  petitioner's  charter, 
nor  was  it  such  property  as  the  petitioner 
was  given  the  right  to  receive,  deliver,  trans- 
port, store,  transmit,  and  convey;  third, 
that  the  petitioner  had  no  right,  under  its 
charter,  to  exercise  the  power  of  eminent 
domain,  for  the  purpose  of  appropriating 
rights  of  way  over  private  property,  to  con- 
struct a  line  and  apparatus  for  the  purpose 
of  transmitting  electric  power;  and,  fourth, 
that  tbe  petitioner  was  at  one  time  engaged 
In  transporting  oil,  and,  as  it  had  elected  to 
engage  in  this  kind  of  business,  it  la  not 
enabled  to  exercise  any  of  its  corporate  pow- 
ers to  engage  in  the  business  of  transporting 
electric  power." 
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The  court,  having  decided  that  there  was 
no  forfeiture,  proceeded  as  follows: 

[2]  "The  second  proposition  is  that,  at  the 
time  the  special  acts  were  passed,  electricity 
or  electric  power  was  not  contemplated,  and 
that  it  was  not  intended  to  be  Included  wlcn- 
In  the  scope  of  the  petitioner's  charter;   and 
this  is  the  only  one  which  we  need  now 
discuss.    We  are  disposed  to  think  that  there 
is  merit  In  this  proposition.    'Grants  of  fran- 
chises are  usually  prepared  by  those  inter- 
ested In  them,  and  submitted  to  the  Legisla- 
tures with  a  view  to  obtain  the  most  liberal 
grant  obtainable;  and  for  this  and  other  rea- 
sons such  grants  should  be  in  plain  language, 
certain,  definite  in  nature,  and  contain  no 
ambiguity  in  their  terms,  and  will  be  strictly 
construed  against  the  grantee.'     Cleveland 
Electric  Railway  Co.  v.  Cleveland,  204  C.  S. 
116,  27  Sup.  Ct  202,  51  L.  Ed.  399;    Blair 
v.  Chicago,  201  U.  S.  400,  26  Sup.  Ct.  427,  60 
L.  Ed.  801.    'It  is  a  general  rule  that  "every 
public  grant  of  property  or  of  privileges  or 
franchises,  If  ambiguous,  la  to  be  construed 
against  the  grantee  and  In  favor  of  the  pub- 
lic." '     1    Cook  on   Corporations    (6th   Ed.) 
I  2 ;    Knoxville  Water  Co.  v.  Knoxville,  200 
U.  S.  22,  26  Sup.  Ct.  224,  50  L.  Ed.  353.    In 
Pennsylvania   Railroad  Co.   v.   Canal   Com- 
missioners, 21  Pa.  9,  Mr.  Justice  Black,  de- 
livering the  opinion  of  the  court,  said:    'It 
may  be  that  the  privilege  which  the  relators 
claim  might  arise  by  implication  out  of  their 
charter,  or  some  other  of  the  acts  cited  by 
their  counsel.  If  we  were  at  liberty  to  give 
to  them  the  broad  construction  which  we 
sometimes  apply  to  other  laws  of  a  different 
character.     But  corporate  powers  can  never 
be  created  by  implication  nor  extended  by 
const ruqtlon.     No   privilege  Is  granted,   un- 
less it  be  expressed  In  plain  and  unequivocal 
words,  testifying  the  intention  of  the  Legis- 
lature in  a  manner  too  plain  to  be  misunder- 
stood.    When  the  state  means  to  clothe  a 
corporate  body  with  a  portion  of  her  own 
sovereignty,  and  to  disarm  herself  to  that  ex- 
tent of  the  powers  which  belong  to  her,  it  is 
so  easy  to  say  so  that  we  will  never  believe 
it  to  be  meant  when  it  is  not  said;    and 
words  of  equivocal  import  are  so  easily  in- 
serted by  mistake  or  fraud  that  every  con- 
sideration of  justice  and  policy  requires  that 
they  should  be  treated  as  nugatory,  when 
they  do  find  their  way  into  the  enactments 
of  the  Legislature.    In  the  construction  of  a 
charter,   to  be  in  doubt  Is  to  be  resolved; 
and   every    resolution    which    springs    from 
doubt  Is   against  the  corporation.     This  is 
the  rule  sustained  by  all  the  courts  In  this 
country  and  in  England.    No  other  has  ever 
received   the  sanction  of  any  authority   to 
which  we  owe  much  deference.'    See,  also, 
Brown   v.   Radnor  Township  Electric  Light 
Co.,  208   Fa.  453,  57  Atl,  904.     In  accord- 
ance with  this  well-known  rule,  it  was  held, 
in  Bly  v.  White  Deer  Mountain  Water  Co., 
197  Pa.  80,  46  AtL  929,  that,  'as  a  water 
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company  has  no  right  to  supply  water,  in 
territory  adjacent  to  the  place  in  which  it  Is 
located,  it  has  no  authority,  under  its  right 
of  eminent  domain,  to  condemn  and  appro- 
priate waters  for  such  purposes;  and  if  It 
attempts  to  do  so  a  landowner  who  Is  threat- 
ened with  injury  has  a  standing,  under  the 
act  of  June  19,  1871  (P.  L.  1360),  in  equity, 
for  an  Injunction  to  restrain  such  act.'  It 
was  also  held  that  'there  can  be  no  authority 
or  power  conferred  upon  a  corporation  by 
the  certificate  or  letters  patent,  except  such 
as  are  clearly  given  by  or  necessarily  im- 
plied, from  the  language  of  the  statute  under 
which  they  are  granted.  Equally  true  is  It 
that  the  rights  and  privileges  of  a  corpora- 
tion must  be  written  in  the  charter,  or  they 
do  not  exist  When  a  corporate  body  asserts 
its  right  to  do  a  thing  or  deprive  an  Individ- 
ual of  its  property,  even  for  an  adequate 
compensation,  it  must  be  able  to  show  that 
the  right  is  conferred  by  the  plain  and  un- 
equivocal language  of  Its  charter.'  See,  also, 
Schroeder  v.  Scranton  Gas  &  Water  Co.,  20 
Pa.  Super.  Ct.  255. 

"The  corporation  act  of  April  29,  1874  (P. 
L.  73),  provided  for  the  incorporation  of 
companies  for  'the  manufacture  and  supply 
of  gas  or  the  supply  of  light  or  heat  to  the 
public  by  any  other  means.'  In  Scranton 
Electric  Light  &  Heat  Co.'s  Appeal,  122  Pa. 
154, 15  Atl.  446,  1  L.  R.  A.  285, 9  Am.  St  Rep. 
79,  It  was  held  that  this  did  not  authorize  the 
Incorporation  of  companies  for  the  supply  of 
electric  light  to  consumers.  Mr.  Justice  Gor- 
don, delivering  the  opinion  of  the  court,  said: 
'Did  the  Legislature  Intend  to  embrace  elec- 
tric lighting  in  the  language,  "companies  in- 
corporated under  the  provisions  of  this  stat- 
ute, for  the  supply  of  water  to  the  public, 
or  for  the  manufacture  of  gas,  or  the  supply 
of  light  or  heat  to  the  public  by  any  other 
tneantr'  Before  answering  this  question. 
we  must  call  attention  to  what  has  hereto- 
fore been  regarded  as  an  unalterable  rule; 
that  is,  that  a  legislative  grant  to  a  corpora- 
tion of  exclusive  privileges  is,  as  said  by 
Mr.  Justice  Green,  in  Emerson  v.  Common- 
wealth, 108  Pa.  Ill,  to  be  construed  most 
strictly,  and  we  may  add  that  every  intend- 
ment not  obviously  in  favor  of  the  grant 
must  be  construed  against  it  Monopolies 
are  favorites  neither  with  courts  nor  people. 
They  operate  in  restraint  of  competition,  and 
are,  hence,  as  a  rule,  detrimental  to  the  pub- 
lic welfare;  nor  are  they  at  all  allowable, 
except  where  the  resultant  advantage  is  in 
favor  of  the  public,  as,  for  Instance,  where 
a  water  or  gas  company  could  not  exist  ex- 
cept as  a  monopoly.  *  *  *  .  In  the  case 
above  cited  the  sharpest  technicality  of  con- 
struction was  adopted  In  order  to  defeat  the 
extravagant  demand  of  the  corporation  claim- 
ing the  exclusive  privilege  to  furnish  the  city 
of  Pittsburgh  with  natural  gas  for  the  pur- 
poses of  fuel.    But  In  the  case  before  us  It 
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Is  apparent  that  the  Legislature  did  not,  In 
the  making  of  the  act  of  1874,  Intend  to  em- 
brace lighting  by  electricity.  It  Is  true  that 
the  language  of  this  statute  seems,  at  first 
sight,  to  be  broad  enough  to  embrace  all 
methods  of  lighting  and  heating  then  known, 
or  that  might  thereafter  become  known,  yet 
we  suppose  it  will  not  be  contended  that  the 
Intention  was  to  grant  to  this  company  the 
exclusive  privilege  of  furnishing  to  the  cit- 
izens of  Scranton  coal,  wood,  oil,  and  other 
Well-known  and  ordinary  materials  for  light- 
ing and  heating.  Not,  Indeed,  that  the  law- 
makers could  not  have  conferred  such  power, 
but  because  it  is  not  probable  that  they  In- 
tended to  confer  a  power  so  unreasonable. 
It  Is  therefore  obvious  that  we  must  consult 
not  only  the  letter  of  the  act,  but  also  the 
intention  of  its  makers.  If,  however,  It 
were  designed  to  embrace  a  method  of  light- 
ing by  electricity — a  method  not  then  In  use 
for  economic  purposes — it  is  remarkable  that 
the  means  necessary  for  its  proper  distribu- 
tion were  not  provided  for.  Under  the  thir- 
ty-fourth section  of  the  act.  the  only  one 
upon  which  the  plaintiff  relies  for  its  ex- 
clusive right,  there  is  no  power  conferred 
to  enter  upon  the  public  streets  for  the  erec- 
tion of  poles  and  placing  of  wires ;  the  priv- 
ilege of  so  entering  being  confined  to  the 
laying  of  pipes  only.  From  this  it  is  clear 
that  the  Legislature  had  In  mind,  not  a  then 
unknown  process  of  public  lighting  and  heat- 
ing, but  a  process  involving  the  use  of  gas, 
or  some  similar  material,  for  the  distribu- 
tion of  which  pipes  only  were  necessary.' 

"In  Allegheny  County  Light  Co.  v.  Booth, 
216  Pa.  664,  66  Atl.  72,  9  L.  R.  A.  (N.  S.)  404, 
the  company  was  Incorporated  In  1880  under 
the  act  of  1874,  for  the  purpose  of  the  man- 
ufacture and  supply  of  light.  Afterwards 
the  company  surrendered  its  original  charter, 
and  took  out  letters  patent  under  the  act  of 
May  8,  1889  (P.  L.  136),  providing  for  the  in- 
corporation of  companies  for  the  supply  of 
light,  heat,  and  power  by  electricity.  It  was 
held  that  the  right  of  the  company  to  change 
its  system  from  poles  and  wires  to  conduits 
was  expressly  provided  for  in  the  act  of 
1880.  Mr.  Justice  Brown  said:  'But  the  ap- 
pellant was  not  authorized,  under  its  orig- 
inal charter,  to  supply  light  by  electricity. 
*  *  *  In  locating  and  installing  their  sys- 
tems of  distributing  electricity,  electric  light 
companies  are  given,  by  this  section,  the 
right  of  eminent  domain  upon  public  streets, 
lanes,  alleys,  or  highways  outside  of  city  or 
borough  limits,  and  within  such  limits  they 
may  use  the  streets  with  municipal. consent 
This  is  a  limited  right  of  eminent  domain; 
the  limitation  upon  it  being  found  in  the 
words  of  the  grant  of  it' 

"The  act  of  May  8,  1889  (P.  L.  136),  pro- 
vides: 'Clause  1.  Every  such  corporation 
shall  have  the  authority  to  supply  light,  heat 
and  power,  or  any  of  them,  by  electricity,  to 
the  public  in  the  borough,  town,  city  or  dis- 


trict where  it  may  be  located,  and  to  such 
persons,  partnerships  and  corporations,  resid- 
ing therein  or  adjacent  thereto,  as  may  de- 
sire the  same,  at  such  prices  as  may  be 
agreed  upon,  and  the  power,  also,  to  make, 
erect  and  maintain  the  necessary  buildings, 
machinery  and  apparatus  for  supplying  such 
light,  heat  and  power,  or  any  of  them,  and  to 
distribute  the  same,  with  the  right  to  enter 
upon  any  public  street,  lane,  alley  or  high- 
way for  such  purpose,  to  alter,  Inspect  and 
repair  its  system  of  distribution.' 

"In  Brown  v.  Radnor  Township  Electric 
Light  Co.,  208  Pa.  453,  67  AtL  904,  It  was 
held  that  an  electric  light  company  might  be 
incorporated  for  a  township,  and  that  the 
word  'district'  was  not  to  be  restricted  mere- 
ly to  a  division  of  a  city  or  borough.  It  was 
also  decided  that  such  an  Incorporated  com- 
pany, by  the  express  terms  of  the  act,  had  a 
limited  power  of  eminent  domain,  and,  under 
such  power,  might  enter  upon  the  bed  of  a 
turnpike  road  and  erect  its  poles  and  string 
Its  wires,  notwithstanding  the  objection  of 
abutting  owners,  who  own  the  fee  in  the  bed 
of  the  road.  Mr.  Justice  Dean,  In  delivering 
the  opinion  of  the  court,  said:  'It  is  difficult 
to  see  how  the  power  thus  conferred  can  be 
said  to  be  by  Implication  or  construction. 
True  no  power  to  actually  take  and  appropri- 
ate land  is  given;  but  an  additional  servi- 
tude is  imposed  upon  the  land,  a  servitude 
additional  to  that  of  the  turnpike  company, 
and  this  by  express  positive  grant'  It  is  not, 
however,  decided  that  such  a  company  has 
the  right  generally,  to  enter  upon  and  oc- 
cupy land;  and  that  right  would  appear  to 
be  confined  by  the  act  of  assembly  to  the 
public  streets,  lanes,-  alleys,  or  highways. 

"It  is  a  well-known  fact  that  although  the^ 
force  of  electricity  was  known  When  the 
special  acts  of  1866  and  1870  were  passed 
by  the  Legislature,  yet  it  had  never  been  ap- 
plied for  the  purposes  of  light  heat  or  pow- 
er, In  a  public  way;  nor  were  any  struc- 
tures, such  as1  are  now  contemplated,  nor 
transmission  lines  for  conducting  electricity, 
then  In  use.  In  addition,  the  acts  themselves 
seem  to  us  to  designate  as  the  purposes  in- 
tended something  in  the  nature  of  pneumatic 
tubes,  through  which  specific  articles  might 
be  carried.  The  act  of  1866  states  the  pur- 
pose of  the  Dispatch  Company  to  be  'to  pro- 
vide, erect  operate  and  maintain  machinery, 
engines,  tubes  and  apparatus,  which  may  be 
deemed  necessary  for  the  transmission  of 
property  of  any  kind  intrusted  to  the  care 
of  said  corporation,  whether  upon  the  surface 
of  the  earth,  or  under  the  same,'  and  the 
right  is  given  to  it  to  enter  upon  such  lands 
and  lnclosures,  streets,  lanes  and  alleys, 
roads,  highways  and  bridges,  as  it  may  be 
necessary  to  occupy,  for  the  purposes  afore- 
said.' The  act  of  1870  declares  'that  the 
business  of  said  corporation  [the  Novelty 
Power  Company]  shall  be  the  receipt  deliv- 
ery, transportation,  storage,  transmission, 
conveyance   of  goods,   merchandise,    letters. 
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packages,  messages,  parcels,  property  of  any 
and  every  kind  and  description.'  And  the 
act  of  1868,  which  is  a  supplement  to  the  act 
of  1866,  declares  'that  nothing  contained  In 
said  act  shall  be  held  to  prohibit  the  said 
corporation  from  transporting  persons  with- 
in their  pneumatic  tubes.'  It  cannot  be  con- 
tended that  the  electric  wires  which  the  com- 
pany now  intends  to  erect  extend  either  upon 
the  surface  of  the  earth  or  under  the  same; 
and,  as  the  general  right  of  eminent  domain 
Is  such  an  act  of  sovereign  authority  which 
even  electric  light  companies  do  not,  as  we 
have  shown,  now  possess,  can  it  be  reason- 
ably supposed  that  the  Legislature,  In  passing 
these  special  acts,  had  in  contemplation  the 
grant  of  any  such  power?  If  it  had  so 
meant,  we  think  It  would  have  said  so,  and 
that  a  failure  to  so  declare  Is  a  denial  of 
the  right. 

"Fully  appreciating  the  importance  of  the 
question  that  is  here  raised,  we  are  of  opin- 
ion that  the  good  of  the  public  demands  that 
such  corporate  powers  shall  not  be  consider- 
ed as  granted  In  charters  of  this  character, 
unless  express  authority  for  their  exercise  is 
therein  plainly  Indicated.  As  we  are  of  the 
opinion,  that  this  company  is  not  endowed 
with  the  power  of  eminent  domain  in  respect 
to  the  purposes  for  which  it  seeks  to  exercise 
It,  we  discharge  the  rule  to  show  cause  why 
this  bond  should  not  be  approved,  and  dis- 
miss the  petition,  at  the  cost  of  the  peti- 
tioner." 

Argued  before  FELL,  C.  J.,  and  BROWN, 
MESTREZAT,  POTTER*  and  ELKIN,  JJ. 

W.  TJ.  Hensel,  of  Lancaster,  for  appellant 
John  E.  Malone  and  Spencer  O.  Nauman, 
both  of  Lancaster,  for  appellee. 

PER  CURIAM.  The  order  dismissing  the 
appellant's  petition  is  affirmed  on  the  opin- 
ion of  Judge  Landls. 


In  re  FRET'S  ESTATE. 

Appeal  of  NELSON. 

(Supreme  Court  of  Pennsylvania.    July  2, 
1812.) 

1.  Bankbuftct  (J  299*)— Accounting  with 
Tbustee  in  Bankruptcy  or  Bbweficiaby 
— Intervention. 

Right  of  beneficiary  to  intervene  in  a  pro- 
reeding  by  petitioner's  trustees  in  bankruptcy 
to  compel  her  testamentary  trustee  to  account, 
where  it  is  alleged  that  through  losses  not 
chargeable  to  the  trustee  the  principal  of  the 
trot  fund  had  been  reduced  and  the  loss  made 
op  from  the  income,  and  the  petitioner  might 
•how  that  before  she  became  insolvent  she  and 
her  trustee  entered  Into  an  agreement  under 
which  her  trustees  in  bankruptcy  have  no  right 
to  ask  for  an  account,  was  improperly  refused. 
(Ed.  Note. — For  other  cases,  see  Bankruptcy, 
Cent.  Dig.  I  488;    Dec.  Dig.  |  299.»] 

2.  Appeal  and  Erbor  (|  78*)— Leavi  to  In- 
tebvkne — Final  Obdeb. 

Where  a  denial  of  a  petition  to  intervene 
would  be  a  practical  denial  of  relief  to  which 
petitioner  for  intervention  is  entitled,  and  can 


obtain  in  no  other  way,  refusal  to  permit  inter- 
vention is  a  final  order  and  appealable. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  426,  484-488 ;  Dec  Dig.  f 

Appeal  from  Orphans'  Court,  York  County. 

In  the  matter  of  the  estate  of  Alexander.  J. 
Frey.  From  an  order  dismissing  petition  of 
Mary  Nelson,  who  intervened,  she  appeals. 
Reversed. 

Argued  before  FELL,  C  J.,  and  BROWN, 
MESTREZAT,  POTTER,  and  ELKIN,  JJ. 

John  F.  Kell  and  McClean  Stock,  both  of 
York,  for  appellant.  Henry  0.  Niles,  George 
E.  Neil,  and  James  St  Clair  McCall,  all  of 
York,  for  appellees. 

BROWN,  J.  In  asking  that  this  appeal  be 
quashed,  counsel  for  appellees  seem  to  think 
that  it  is  from  the  decree  directing  an  ac- 
count to  be  filed  by  the  testamentary  trustee 
of  the  appellant  If  It  were  from  that  de^ 
cree,  and  the  appellant  had  been  heard  in 
the  proceedings  in  the  court  below  leading 
up  to  it  the  motion  to  quash  would  have  to 
prevail,  for  a  decree  citing  an  executor  or 
testamentary  trustee  to  file  an  account  is 
Interlocutory,  from  which  no  appeal  lies. 
Palethorp's  Est,  160  Pa.  316,  28  Atl.  689. 
The  appeal  is  not  from  the  decree  to  file  the 
account  but  from  the  refusal  to  allow  the 
appellant  to  Intervene  In  the  proceedings  in- 
stituted to  compel  her  trustee  to  file  It 

[1]  To  her  petition,  asking  leave  to  inter- 
vene and  show  cause  why  an  account  should 
not  <be  filed  at  the.  Instance  of  the  appellees, 
no  answer  was  filed,  and  its  averments  are 
therefore  to  be  taken  as  true.  One  of  them 
is  that  through  losses  not  chargeable  to  the 
trustee,  the  principal  of  the  trust  fund  has 
been  reduced  and  the  loss  Is  to  be  made  up 
from  the  Income.  If  the  appellant  had  been 
permitted  to  intervene,  she  might  have  been 
able  to  show  that  before  she  became  Insol- 
vent she  and  her  trustee  entered  Into  an 
agreement  in  the  face  of  which  her  trustees 
in  bankruptcy  have  no  right  to  ask  for  an. 
account  at  this  time,  if  at  all ;  but  her  peti- 
tion to  be  heard  was  denied  and  her  trustee 
has  been  ordered  to  file  an  account  the  costs 
and  expenses  of  which  will  come  out  of  the 
Income  provided  for  her  by  her  father.  She 
was  directly  interested  and  clearly  had  a 
right  to  be  heard  in  the  citation  proceedings 
against  her  trustee,  and,  if  the  decree  denying 
her  a  hearing  as  an  intervener  has  done  her 
a  wrong  for  which  she  now  has  no  remedy, 
it  was  final  as  to  her,  and  she  has  a  right  to 
be  heard  on  appeal  from  it  How  is  she  now. 
to  be  relieved  from  the  costs  and  expenses 
of  filing  the  account  if  it  ought  not  to  have 
been  filed,  unless  she  is  heard  on  this  appeal? 
She  was  given  no  opportunity  to  show  cause 
why  it  should  not  be  filed,  and  it  is  too  late 
for  her  to  do  so  now,  If  she  has  been  wrong- 
ed by  it  She,  as  well  as  the  trustee,  ought 
to  have  been  heard.    The  decree  as  to  him 
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Is  but  interlocutory,  and,  on  appeal  from  tbe 
decree  Anally  confirming  his  account,  he  can 
renew  his  objections  to  being  compelled  to 
file  it,  and  he  will  be  heard ;  but  not  so  with 
the  appellant,  to  whom,  no  opportunity  was 
given  to  be  heard  why  it  should  not  be  filed 

12]  While,  as  a  rule,  an  appeal  will  not  lie 
from  an  order  refusing  leave  to  intervene, 
because  such  order  is  not  a  final  one,  cases 
may  arise  where  a  denial  of  a  petition  to 
intervene  would  be  a  practical  denial  of  re- 
lief to  which  the  petitioner  for  Intervention 
Is  entitled  and  can  obtain  in  no  other  way ; 
and  in  such  cases  the  refusal  to  permit  an 
intervention  is  a  final  order  or  decree  as  to 
the  petitioner.  Henry  v.  Travelers'  Insur- 
ance Co.,  16  Colo.  179.  26  Pac.  318;  Credits' 
Commutation  Co.  v.  United  States,  91  Fed. 
570,  34  C  a  A.  12. 

The  order  denying  tbe  appellant  the  right 
to  intervene  was',  as  to  her,  In  the  face  of  her 
unanswered  petition,  final,  and,  as  she  should 
have  been  permitted  to  Intervene,  the  decree 
of  the  court  below  Is  reversed  and  the  record 
remitted,  with  direction  that  she  be  made  a 
corespondent  with  her  testamentary  trustee 
in  the  citation  proceedings;  the  costs  on 
this  appeal  to  be  paid  by  the  appellees. 


In  re  PARMER'S  ESTATE. 

Appeal  of  PALMER. 

(Supreme  Court  of  Pennsylvania.    July  2, 
1912.) 

1.  Appeal  and  Error  (J  77*)— Right  of  .Ap- 
peal—Intkhlocutobt  Decree. 

An  appeal  will  not  lie  from  a  decree  direct- 
ing executors  to  file  an  account,  it  not  being 
final. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§  444-463;  Dec.  Dig.  |  77.*] 

2.  Executors  and  Administrators  (§  472*)— 
Decree  fob  Accounting  —  Surcharging 
Executors. 

The  orphans'  court,  in  making  absolute  a 
rule  to  show  cause  why  citation  to  executors  to 
file  an  account  should  not  issue,  cannot  direct 
in  the  same  decree  that  the  executors  shall 
charge  themselves  with  a  stated  sum  and  inter- 
est, and  with  everything  else  with  which  they 
may  be  properly  charged,  after  which  the  court 
will  make  distribution. 

[Ed.  Note. — For  other  cases,  Bee  Executors 
and  Administrators,  Cent  Dig.  §5  2025-2040; 
Dec.  Dig.  |  472.*] 

Appeal  from  Orphans'  Court,  Lancaster 
County. 

In  the  matter  of  the  estate  of  Henry 
J.  Parmer.  From  a  decree  ordering  Henry 
K.  Palmer  and  Emanuel  R.  Palmer,  execu- 
tors, to  file  an  account,  Henry  K.  Palmer 
appeals.    Reversed  in  part. 

Argued  before  FELL,  C.  J.,  and  BROWN, 
MESTREZAT,    POTTER,   and   ELKIN,    JJ. 

B.  F.  Davis,  of  Lancaster,  for  appellant 
H.  Frank  Eshleman,  of  Lancaster,  for  appel- 
lee. 

MESTREZAT,  J.  Henry  J.  Parmer  died 
May  25,  1905,  testate,  and  letters  testamen- 


tary were  duly  issued  to  Emanuel  H.  Pal- 
mer and  Henry  K.  Palmer.  No  Inventory  of 
the  estate  was  filed  by  the  executors,  and  no 
account  has  yet  been  filed  by  them.  On 
March  2,  1911,  Eva  Huss  Stigelman,  a  niece 
and  legatee  under  the  will  of  the  decedent, 
presented  her  petition  to  the  orphans'  court 
setting  forth,  Inter  alia,  her  Interest  In  the 
estate,  the  names  of  the  other  parties  in- 
terested therein,  that  a  certain  sum  was  due 
her  from  the  executors,  and  praying  that  a 
citation  be  Issued  to  Henry  K.  Palmer,  ex- 
ecutor, who  had  charge  of  all  of  the  funds 
of  the  estate,  commanding  him  to  file  an 
account,  and  upon  adjudication  thereof  to 
pay  over  to  her  the  amount  shown  to  be  due. 
The  court  granted  a  rule  to  show  cause  why 
a  citation  to  file  an  account'  should  not  issue. 
A  copy  of  the  rule  is  not  printed,  and  there 
is  nothing  in  the  paper  book  to  show  against 
whom  it  was  issued.  Henry  K.  Palmer 
filed  an  answer  and  supplemental  answer, 
and,  for  the  reasons  therein  set  forth,  pray- 
ed that  the  rule  be  discharged  at  the  costs 
of  the  petitioner.  The  case  was  heard  on 
the  petition,  answer,  and  depositions,  and 
the  learned  court  below  made  the  rule  abso- 
lute. In  the  opinion  of  the  court  making 
the  rule  absolute  it  is  said :  "In  making  this 
rule  absolute  we  order  Emanuel  R  Palmer 
and  Henry  K.  Palmer,  as  executors  of  the 
will  of  Henry  J.  Parmer,  deceased,  to  charge 
themselves  with  $2,500  and  interest,  and  with 
any  and  every  thing  else  with  which  they 
may  be  properly  charged,  after  which  the 
court  will  make  the  distribution." 

This  appeal  is  taken  by  Henry  K.  Palmer 
from  the  decree  of  the  court  making  the  rule 
absolute  and  awarding  a  citation,  and  sur- 
charging the  executors,  with  $2,500.  The 
first  assignment  alleges  that  the  court  erred 
in  making  the  rule  absolute,  and  the  second 
assignment  alleges  error  In  that  part  of  the 
opinion  and  order  which  we  have  quoted. 

[1]  The  first  assignment  cannot  be  sustain- 
ed. The  decree  making  the  rule  absolute 
and  directing  the  executors  to  file  an  ac- 
count is  not  a  final  decree,  from  which  an 
appeal  lies.  Palethorp's  Estate,  160  Pa. 
316,  28  Atl.  689;  Starr's  Estate,  3  Pa.  Super. 
Ct  212;    Allen's  Estate,  20  Pa.  Super.  Ct  32. 

[2]  The  second  assignment  of  error  must 
be  sustained.  The  court  manifestly  misun- 
derstood the  purpose  of  the  proceeding  in- 
stituted by  the  legatee.  The  executors  had 
not  filed  an  account  of  tbelr  administration 
of  the  estate,  and  it  was  solely  for  the  pur- 
pose of  compelling  them  to  do  so  that  Mrs. 
Stigelman  could  and  did  institute  these  pro- 
ceedings. As  we  have  just  ruled,  no  appeal 
lies  from  that  decree,  and  hence  H  must  be 
obeyed.  The  court,  however,  in  directing 
the  executors  to  charge  themselves  with  any 
specific  sum,  was  in  error.  That  question 
will  arise  when  the  account  is  filed.  If  the 
executors  fail  to  charge  themselves  with  any 
part  of  the  assets  of  the  estate,  the  court 
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will,  on  proper  exceptions  being  filed,  sur- 
charge them.  Whether  they  should  be  sur- 
charged with  any  assets  In  addition  to  the 
estate  shown  by  the  account  to  be  in  their 
hands  Is  a  question  to  be  determined  on  the 
adjudication  of  the  account,  and  not  on  an 
application  for  a  citation  to  compel  the  exec- 
utors to  file  an  account  The  order  direct- 
ing the  executors  to  charge  themselves  with 
an;  sum  whatever  was  therefore  premature, 
and  should  not  have  been  Included  in  the 
decree  making  absolute  the  rule  to  show 
cause  why  a  citation  should  not  issue  re- 
quiring the  executors  to  file  an  account 
The  surcharge  fixed  the  executors  for  the 
amount  and  therefore  that  part  of  the  de- 
cree was  final,  and  an  appeal  lies. 

The  appeal  from  the  part  of  the  decree 
making  the  rule  absolute  and  directing  the 
executors  to  file  an  account  is  quashed,  and 
the  part  of 'the  decree  directing  the  execu- 
tors to  charge  themselves  with  $2,600  and 
Interest  is  reversed. 


In  re  MACOLUSO'S  NATURALIZATION. 

(Supreme  Court  of  Pennsylvania.     July  2, 
1912.) 

1.  Judgment  f|  340*)— Vacation  —  Author- 
ity of  Court. 

All  courts  of  record  possessed  as  incident 
to  their  general  jurisdiction  authority  to  vacate 
or  set  aside  a  judgment  or  decree  which  is  void 
and  a  mere  nullity,  and  such  authority  may  be 
successfully  invoked  wherever  the  action  of  the 
court  has  Been  procured  by  fraud,  deception,  or 
collusion. 

TEd.   Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  {  666;    Dec.  Dig.  8  340.*] 

2.  Aliens  (J  71%.  New,  vol.  7  Key-No.  Series) 
— Naturalization  —  Vacation  of  Judg- 
ment. « 

The  court's  power  to  correct  or  purge  its 
records  may  be  exercised  in  the  caBe  of  the 
naturalization  of  an  alien  as  well  as  in  any 
other  case  where  the  court  has  jurisdiction  to 
act 

3.  Aliens  (§  71%.  New,  vol.  7  Key-No.  Series) 
— Naturalization— Cancellation  of  Cer- 
xificate. 

From  a  petition  to  the  court  of  common 
pleas  of  one  county  for  a  rule  to  show  cause  why 
a  certificate  of  naturalization  should  not  be  can- 
celed where  it  appears  that  the  party  whose 
name  appeared  on  the  certificate  is  dead  and 
that  his  son  resided  in  another  county,  service 
upon  the  son  will  be  held  sufficient  where  the 
hearing  is  continued  and  ten  days'  notice  is 
personally  served  on  him  by  the  justice  of  the 
peace  of  the  county  in  which  be  resided. 

4.  Aliens  (J  71%,  New,  vol.  7  Key-No.  Series) 
—Naturalization— Cancellation  of  Cer- 
tificate. 

Act  Cong.  June  29,  1906,  c.  3592.  34  Stat 
596  (TJ.  S.  Comp.  St.  Supp.  1911,  p.  124),  pre- 
scribing the  procedure  for  setting  aside  a  cer- 
tificate of  naturalization  in  case  of  fraud,  does 
Dot  deprive  a  state  court  of  the  power  to  enter 
a  decree  annulling  a  forged  certificate  and  di- 
recting that  it  be  surrendered  for  cancellation 
upon  a  private  petition  joined  in  by  the  district 
attorney  of  the  county  where  the  decree  was 
tnterea. 


Appeal  from  Court  of  Common  Pleas,  Lu- 
zerne County. 

Petition  by  Frank  Lucino  for  cancellation 
of  the  certificate  of  naturalization  of  Calo- 
gero  Macoluso.  From  a  decree  granting  the 
petition,  John  Macoluso  appeals.    Affirmed. 

The  court  decreed  that  the  certificate  of 
naturalization  should  be  surrendered  for 
cancellation,  and  declared  the  same  null  and 
void.  John  Macoluso,  a  son  of  the  person 
named  in  the  certificate  of  naturalization, 
appealed. 

Argued  before  FELL,  C.  J.,  and  BROWN, 
MESTREZAT,  POTTER,  ELK1N,  STEW- 
ART, and  MOSCUZ1SKER,  JJ. 

William  Wllhelm,  of  Pottsville,  for  appel- 
lant 

MESTREZAT,  J.  The  desire  of  John  Ma- 
coluso, the  appellant  to  hold  and  exercise  the 
functions  of  the  office  of  supervisor  of  Kline 
township,  Schuylkill  county,  has  resulted  in 
a  judicial  decree  that  he  is  not  a  citizen  of 
the  United  States.  John  was  born  in  Italy 
and  came  to  this  country  in  his  childhood. 
Since  he  became  of  age  he  has  voted  on  an 
alleged  naturalization  certificate  purporting 
to  have  been  issued  to  his  father,  Calogero 
Macoluso,  dated'  September  26,  1896,  and 
bearing  the  seal  of  the  court  of  common 
pleas  of  Luzerne  county.  John  was  elected 
supervisor  of  Kline  township,  Schuylkill 
county,  in  1910.  His  countryman  and  op- 
ponent Frank  Lucino,  Instituted  quo  war- 
ranto proceedings  against  him  in  the  com- 
mon pleas  of  Schuylkill  county  on  the  ground 
that  the  alleged  naturalization  certificate  of 
his  father  was  fraudulent  and  void,  and  that 
therefore  John  was  not  a  citizen.  The  court 
declined  to  proceed  with  the  hearing  and 
continued  it  until  the  court  of  common  pleas 
of  Luzerne  county  had  passed  upon  the 
validity  of  the  certificate  of  citizenship  of 
Calogero  Macoluso.  Lucino  then  presented 
a  petition  to  the  common  pleas  of  Luzerne 
county,  in  which  the  district  attorney  of 
that  county  joined,  praying  for  a  rule  on 
the  Macolusos  to  show  cause  why  an  or- 
der should  not  issue  directing  the  certificate 
of  naturalization  issued  to  Calogero  Macoluso 
to  be  delivered  to  the  prothonotary  for  can- 
cellation and  that  a  decree  annulling  the 
same  be  entered  by  the  court  A  rule  was 
granted  on  Calogero  Macoluso  to  show  cause 
why  the  decree  of  naturalization  should  not 
be  annulled  and  the  certificate  thereof  sur- 
rendered for  cancellation.  Subsequently  an 
affidavit  was  filed  by  which  it  appeared  that 
Calogero  Macoluso  was  dead,  and  that  his 
son  resided  in  Schuylkill  county.  The  hear- 
ing of  the  rule  was  then  continued,  and  ten 
days'  notice  thereof  was  directed  to  be  giv- 
en John  Macoluso.  The  rule  and  a  notice 
of  taking  depositions  were  personally  serv- 
ed on  John  by  a  justice  of  the  peace  In 
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Schuylkill  county  at  least  10  days  before  the 
hearing  on  the  rule  to  show  cause  and  the 
time  for  taking  depositions.  John  did  not 
appear  at  the  hearing  of  the  rule  nor  when 
the  depositions  were  taken.  The  depositions 
and  record  of  the  proceedings  on  the  quo 
warranto  in  Schuylkill  county  were  submit- 
ted to  the  court  on  the  hearing  of  the  rule, 
and  after  due  consideration  the  court  made 
"the  rule  absolute  to  surrender  such  certifi- 
cate for  cancellation,  hereby  adjudging  the 
same  to  be  null  and  void."  From  this  or- 
der or  decree,  John  Macoluso  took  this  ap- 
peal. 

The  appellant  contends  that  the  court  er- 
red in  making  the  order  or  decree  in  ques- 
tion because  (a)  the  service  of  the  rule  on 
him  was  defective,  and  (b)  the  Act  of  Con- 
gress of  June  29,  1906,  c.  3592,  34  Stat.  596 
(U.  S.  Comp.  St  Supp.  1911,  p.  124),  hav- 
ing provided  a  definite  and  specific  mode  of 
procedure  to  procure  the  cancellation  of  the 
naturalization  certificate,  it  was  exclusive 
and  must  be  pursued. 

[1]  We  see  no  merit  in  either  of  these 
positions.  The  learned  court  found  on  am- 
ple evidence  that  "no  judgment  or  decree  of 
this  court  was  ever  made  naturalizing  the 
said  Calogero  Macoluso,  who  is  now  dead; 
nor  was  any  certificate  ever  Issued  by  this 
court  or  under  its  authority  certifying  such 
naturalization,  but  the  said  certificate  In  the 
possession  of  the  said  John  Macoluso  is  a 
forged  and  fraudulent  certificate  bearing  the 
seal  of  this  court  without  its  authority." 
Under  these  facts,  the  court  had  the  power 
and  it  was  its  duty  to  adjudge  the  certificate 
to  be  void  and  compel  its  surrender  for  can- 
cellation. The  certificate  was  not  sustained 
by  any  record  or  entry  of  the  court,  and  is 
therefore  a  nullity.  In  re  O'Sullivan,  137 
Mo.  App.  214,  216,  117  S.  W.  651.  The  au- 
thority to  vacate,  open,  or  set  aside  a  judg- 
ment or  decree  is  incident  to  all  courts  of 
record,  of  general  jurisdiction,  and  extends 
to  granting  relief  by  opening  or  vacating 
such  judgments  or  decrees  as  are  utterly 
■void  and  mere  nullities.  23  Cyc.  893.  Such 
relief  Is  granted  by  virtue  of  the  equitable 
powers  of  the  court  which  may  be  success- 
fully invoked  in  all  cases  when  the  action  of 
the  court  has  been  procured  by  fraud,  de- 
ception, or  collusion.  This  court  has  fre- 
quently recognized  the  doctrine.  Hambleton 
v.  Yocurn,  108  Pa.  304;  Smaltz  v.  Hancock, 
118  Pa.  560,  12  Atl.  464;  Fisher  v.  Heston- 
ville,  etc.,  Passenger  Ry.  Co.,  185  Pa.  602, 
40  Atl.  97;  Cochran  v.  Eldridge,  49  Pa.  365, 
370.  In  the  last  cited  case,  Woodward,  C. 
J.,  delivering  the  opinion,  said :  "Whether  the 
principles  of  these  cases  be  applied  by  courts 
of  chancery  as  an  Independent  jurisdiction 
or  by  courts  of  law  exercising  equity  pow- 
ers is  a  matter  of  no  significance.  The  ma- 
terial point  is  that  such  principles  do  per- 
vade our  Jurisprudence,  and  it  is  well  they 


do,  for  they  are  only  the  dictates  of  natural 
justice  and  common  sense.  That  wholesome 
maxim  of  the  common  law,  that  fraud  viti- 
ates whatever  it  touches,  makes  no  excep- 
tion of  judgments  at  law.  No  court  of  jus- 
tice will  set  aside  or  even  be  led  to  look 
into  a  solemn  judgment  on  light  or  trivial 
grounds;  but  when  It  is  alleged  upon  ade- 
quate proofs  that  a  judgment  in  whole  or 
In  part  has  been  obtained  by  a  suppression 
of  truth  which  It  was  the  duty  of  the  par- 
ty to  disclose  or  by  the  suggestion  of  a  false- 
hood or  by  any  of  the  infinite  and  there- 
fore undefinable  means  by  which  fraud  may 
be  practiced,  no  court  will  allow  itself,  its 
records,  and  the  process  of  law  to  be  used 
as  instruments  of  fraud." 

[J]  Naturalization  is  a  judicial  act  Spratt 
v.  Spratt  4  Pet.  (29  U.  S.)  393,  7  L.  Ed.  897. 
For  it  is  a  cause  to  be  heard  and  decided  on 
evidence,  and  involves  a  question  of  legal 
right    Rump  v.  Commonwealth,  30  Pa.  475. 

It  follows  that  the  doctrine  of  the  above 
cases  applies  to  setting  aside  or  vacating 
orders  or  decrees  of  naturalization  and  can- 
cellation of  certificates  of  naturalization, 
and  it  has  been  so  held.  2  Cyc.  115,  and 
notes. 

It  Is  clear  therefore  that  the  court  had 
the  authority  to  prevent  the  continued 
fraudulent  use  of  its  seal  by  requiring  the 
surrender  of  the  certificate  of  naturalization 
which  was  a  forgery  and  not  authorized  by 
a  judgment  or  decree  of  the  court 

[3]  The  appellant  has  no  just  ground  to 
complain  of  the  service  of  the  rule  made 
upon  him.  The  rule  and  notice  of  the  time 
and  place  of  taking  depositions  under  a  rule 
issued  for  the  purpose  were  served  person- 
ally on  appellant  In  Schuylkill  county  at 
least  10  days  prior  to  the  hearing  by  giving 
him  true  and  attested  copies  thereof.  It  is 
true  that  the  service  was  made  by  a  justice 
of  the  peace  of  Schuylkill  county,  and  not 
by  a  sheriff  or  constable;  but  that  is  im- 
material. The  service'  was  not  required  to 
be  made  under  the  act  of  July  9,  1901  (P. 
I*  614).  This  is  not  an  original  proceeding, 
nor  was  the  rule  awarded  against  John 
Macoluso,  the  appellant.  After  the  rule  was 
Issued  against  his  father  and  the  tatter's 
death  was  suggested  by  an  affidavit,  the 
court  continued  the  hearing  on  the  rule  and 
directed  "ten  days'  notice  thereof  to  be  giv- 
en John  Macoluso."  The  service  of  this  no- 
tice could  be  made  by  a  justice  of  the  peace 
or  any  other  citizen  of  Schuylkill  county. 
It  was  sufficient  if  notice  of  the  proceedings 
were  required  to  be  given  the  appellant  at 
all,  which  we  must  not  be  understood  as 
conceding. 

[4]  The  act  of  Congress  of  June  29,  1906, 
provides  a  procedure  for  setting  aside  and 
canceling  certificates  of  citizenship  obtained 
by  fraud  or  otherwise  illegally  procured  in 
any  court  exercising  jurisdiction  In  natural- 
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fzation  proceedings.  Section  15  enacts,  Inter 
alia,  that  "It  shall  be  the  duty  of  the  Unit- 
ed States  district  attorneys  for  the  respec- 
tive districts,  upon  affidavit  showing  good 
cause  therefor,  to  Institute  proceedings  in 
any  court  having  Jurisdiction  to  naturalize 
aliens  in  the  Judicial  district  in  which  the 
naturalized  citizen  may  reside  at  the  time 
of  bringing  the  suit,  for  the  purpose  of  set- 
ting aside  and  canceling  the  certificate  of 
citizenship  on  the  ground  of  fraud  or  on  the 
ground  that  such  certificate  of  citizenship 
was  illegally  procured."  This  section,  It 
will  be  observed,  simply  Imposes  the  duty 
upon  the  United  States  district  attorney  of 
the  proper  district,  when  cause  is  shown  by 
affidavit,  to  institute  proceedings  for  can- 
celing a  certificate  of  citizenship.  It  does 
not,  directly  or  lnferentially,  make  the  pro- 
cedure exclusive  or  prohibit  the  enforcement 
of  other  remedies  for  striking  down  fraudu- 
lent naturalization  certificates.  The  statute 
furnishes  a  new  remedy  for  a  wrong  for 
which  there  was  an  existing  appropriate 
remedy,  and  hence  it  is  cumulative  and  not 
exclusive.  King  v.  Pomeroy,  121  Fed.  287, 
292,  58  C.  C.  A.  209.  In  the  case  of  United 
States  v.  Spohrer  (C.  C.)  175  Fed.  440,  447, 
It  is  said:  "The  legislation  of  1906  simply 
permits  to  be  done  by  different  courts  and 
somewhat  different  procedure  what  before 
could,  under  like  conditions,  in  my  judg- 
ment, have  been  done  by  a  bill  In  equity." 

Whatever  may  be  the  proper  interpreta- 
tion of  the  act  of  1906,  we  think  It  clear 
that  It  does  not  prevent  a  state  court  from 
controlling  its  own  records  In  any  case  in 
which  it  has  jurisdiction  to  act  If  a  state 
court  has  authority  to  naturalize  aliens 
and  issue  certificates  of  citizenship,  it  is 
not  within  the  power  of  Congress  to  deprive 
It  of  its  equitable  powers  to  correct  any 
fraud  upon,  or  fraudulent  use  of,  its  pro- 
cess. Congress  may  establish  a  uniform 
role  of  naturalization,  as  authorized  by  the 
federal  Constitution;  but  it  certainly  will 
not  be  presumed,  in  the  absence  of  a  decla- 
ration to  the  contrary,  that  such  legislation 
prevents  any  court,  state  or  federal,  from 
annulling  a  certificate  of  citizenship  bear- 
ing Its  seal  which  is  a  forgery.  The  power 
to  correct  and  purge  its  records  Is  inherent 
in  every  state  court  of  general  jurisdiction, 
and  it  may  be  exercised  In  the  case  of  the 
naturalization  of  an  alien  as  well  as  In  any 
other  case  In  which  it  has  jurisdiction  to 
act  It  therefore  follows  that  the  act  of 
1906,  relied  on  by  the  appellant,  did  not  de- 
prive the  court  below  from  entering  Its  de- 
cree annulling  the  forged  certificate  of  citi- 
zenship and  directing  that  it  be  surrendered 
for  cancellation. 

The  decree  Is  affirmed. 


HERR  v.  S.  R  MOSS  CIGAR  CO.  et  aL 

(Supreme  Court  of  Pennsylvania.    July  2, 
1912.) 

1.  Mechanics'    Liens    (f   207")  —  Waiveb  — 
Time  fob  Filino  Notice. 

Shortly  before  May  23d  a  materialman  fur- 
nished to  a  prospective  contractor  estimates 
for  lumber  to  be  used  in  the  erection  of  a 
building.  On  May  23d  the  contractor  submit- 
ted to  the  owner  a  proposition  for  the  erection, 
which  was  marked  "Accepted,"  and  which  con- 
tained a  proposition  for  the  execution  of  a  fur- 
ther formal  contract  On  the  same  day  the 
contractor  verbally  instructed  the  materialman 
to  furnish  the  lumber  as  required  in  accord- 
ance with  his  estimate.  On  May  81st  work  was 
begun  on  the  foundations  by  the  owner  on  his 
own  account.  On  June  1st,  a  formal  contract 
between  the  contractor  and  owner  was  execut- 
ed, and  on  the  same  day  a  stipulation  against 
mechanics'  liens  was  executed  and  delivered  to 
the  owner,  and  on  Monday,  June  3d,  it  was  put 
on  record.  Act  June  4,  1901  (P.  L.  438)  t 
15,  as  amended  by  Act  April  24,  1903  (P.  L. 
207),  provides  that  tb*  right  to  file  a  claim 
may  be  waived  by  agreement  between  the 
claimant  and  the  party  with  whom  he  con- 
tracts, and  that  proof  that  a  duly  signed  con- 
tract to  that  effect  has  been  filed  in  the  office 
of  the  prothonotary  of  the  court  of  common 
pleas  within  10  days  after  the  execution  of  the 
principal  contract  shall  be  evidence  of  such 
waiver.  Act  June  20,  1883  (P.  L.  136),  ex- 
cludes Sunday  from  computation  when  it  is  the 
last  day  of  a  period  within  which  a  legal  act 
is  to  be  done.  Held,  that  the  stipulation  was 
filed  within  the  time  required. 

[Ed.  Note. — For  other  cases,  see  Mechanics' 
Liens,  Cent.  Dig.  f  381;  Dec  Dig.  |  207.*] 

2.  Mechanics'  Liens  (|  122*)— Proceedings 
to  Perfect— Notice  of  Intention. 

A  materialman's  notice  of  intention  to  file 
a  mechanic's  lien  which  fails  to  set  forth  the 
contract  under  which  be  claims  is  insufficient 
[Ed.  Note. — For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  g§  165-170;  Dec.  Dig.  | 
122.*] 

Appeal  from  Court  of  Common  Pleas, 
Lancaster  County. 

Scire  facias  sur  mechanic's  lien  by  John 
F.  Herr  against  the  S.  R.  Moss  Cigar  Com- 
pany, owner,  or  reputed  owner,  and  others. 
From  a  judgment  for  defendants  on  special 
verdict,  plaintiff  appeals.    Affirmed. 

The  jury  found  a  special  verdict  by  direc- 
tion, upon  which  the  court  entered  judgment 
for  the  defendant,  and  filed  the  following 
opinion  by  Landls,  P.  J.: 

"In  this  case,  a  special  verdict  was  ren- 
dered by  the  jury,  in  which  all  the  material 
facts  were  with  particularity  found,  and 
we  are  now  asked  respectively  by  the  par- 
ties to  enter  judgment  upon  it 

[1]  "It  appears  that  H.  G.  &  L.  J.  Dill, 
contractors,  evidently  contemplating  the  se- 
curing of  a  contract  with  the  S.  R.  Moss 
Cigar  Company,  Incorporated,  a  short  time 
prior  to  May  23,  1907,  met  John  F.  Herr,  the 
plaintiff,  and  secured  from  him  prices  for 
lumber  to  be  used  in  a  building  which  was 
about  to  be  erected,  known  as  the  Moss 
building.  .  On  May  23,  1907,  the  Dills  sub- 
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mltted  to  the  Moss  Company  a  proposition 
In  writing  for  the  erection  of  tbls  building, 
and  the  offer  thus  made  was  marked  'ac- 
cepted.' Contained  in  this  offer,  however, 
were  the  words:  'We  sign  the  within  agree- 
ment, guaranteeing  to  execute  a  legal  con- 
tract as  soon  as  same  can  be  properly  drawn 
op,  and  herewith  agree  to  furnish  bond  in 
the  sum  of  sixty-nine  thousand  ($69,000.00) 
dollars.  Said  bond  to  be  approved  by-  you 
and  your  architect  and  engineer.'  On  May 
23,  1907,  the  Dill  brothers  had  a  conversation 
with  Herr,  In  which  they  instructed  him  to 
furnish  the  lumber  for  the  Moss  building, 
to  be  delivered  from  time  to  time,  on  ver- 
bal orders,  at  the  prices  which  had  been 
submitted  to  them  by  Herr  prior  to  May  23, 
1907.  They  gave  Herr  the  approximate  quan- 
tities to  be  furnished,  but,  at  that  time,  gave 
no  definite  orders  as  to  classes  of  lumber,  or 
dimensions,  or  lengths.  On  June  1,  1907,  a 
regular  contract  was  signed  by  the  Dills  and 
the  S.  R.  Moss  Cigar  Company,  Incorporated, 
for  the  construction  of  this  building,  and  on 
the  same  day  a  paper  was  executed  and  de- 
livered to  the  S.  R.  Moss  Cigar  Company, 
In  which  was  the  following  stipulation: 
'Now,  for  a  valuable  consideration,  the  said 
parties  of  the  first  part  agree  that  no  lien 
or  claim  of  mechanics  or  materialmen,  or  of 
any  other  nature  whatsoever,  shall  be  filed 
by  any  one  whatsoever,  including  the  con- 
tractor himself,  the  parties  of  the  first  part 
hereto,  or  any  subcontractor  or  materialman, 
against  the  building  herein  mentioned  and 
contracted  to  be  erected  on  the  premises 
above  described.'  Between  June  7,  1907,  and 
December  26,  1907,  Inclusive,  materials  were 
furnished  by  Herr  to  the  Dill  Bros,  for  use 
in  the  Moss  building,  amounting  to  $1,877.21, 
and  all  of  these  items  make  up  the  amount 
In  the  Hen  filed.  Subsequently  notice  was 
given  by  Herr  that  be  Intended  to  file  a 
lien,  and  on  the  11th  day  of  May,  1908,  a  lien 
was  duly  filed  against  the  said  building,  and 
the  present  scire  facias  was  Issued  to  col- 
lect it  It  was  also  found  that  on  May  31, 
1907,  work  was  being  done  at  the  founda- 
tions of  the  building,  but  that  tbls  work  was 
done  by  the  S.  R.  Moss  Cigar  Company  on  its 
own  account,  and  it  was  not  Included  In  the 
Dill  contract  for  the  erection  of  the  build- 
ing. Can  the  plaintiff,  under  this  state  of 
facts,  maintain  his  lien? 

"By  section  15,  Act  June  4, 1901  (P.  L.  431), 
and  Its  amendment  of  April  24,  1903  (P.  L. 
297),  it  is  declared  that  the  right  to  file  a 
claim  may  be  waived  by  agreement  between 
the  claimant  and  the  party  with  whom  he 
contracts,  or  by  any  conduct  which  operates 
to  equitably  estop  the  claimant  if  the  legal 
effect  of  the  coutract  between  the  owner  and 
the  contractor  Is,  that  no  claim  shall  be  filed 
by  any  oue,  such  provision  shall  be  binding; 
but  the  only  admissible  evidence  thereof,  as 
against  a  subcontractor,  shall  be  proof  of 
actual  notice  thereof  to  him,  before  any  la- 


bor or  materials  furnished  by  him;  or  proof 
that  a  duly  written  and  signed  contract  to 
that  effect  has  been  filed  In  the  office  of  the 
prothonotary  of  the  court  of  common  pleas 
of  the  county  or  counties  where  the  structure 
or  other  improvement  is  situate,  prior  to  the 
commencement  of  the  work  upon  the  ground, 
or  within  ten  days  after  the  execution  of 
the  principal  contract,  or  not  less  than  ten 
days  prior  to  the  contract  with  the  claimant' 
It  has  been  found  by  the  special  verdict  that 
the  paper  which  is  claimed  to  have  been  a 
waiver  of  the  right  to  file  liens  against  this 
building  was  filed  in  the  prothonotary's  of- 
fice on  Monday,  June  3,  1907,  and  it  has  al- 
ready been  decided  by  the  Supreme  Court 
In  Burger  v.  Moss  Cigar  Co.,  225  Pa.  400,  74 
Atl.  219,  that  this  agreement  was  a  valid  con- 
tract by  which  every  person  entitled  by  law 
to  file  a  mechanic's  lien  was  prohibited  from 
so  doing.  Therefore,  it  follows  that  If  this 
paper  was  filed  within  the  time  stipulated 
by  the  acts  of  1901  and  1903,  the  plaintiff 
has  no  right  to  judgment 

"As  we  have  before  stated,  the  founda- 
tions of  this  building  were  constructed  by 
the  S.  R  Moss  Cigar  Company  for  Itself,  and 
they  were  not  included  within  the  Dill  con- 
tract While  the  act  of  assembly  provides 
that  there  shall  be  'proof  that  a  duly  written 
and  signed  contract  to  that  effect  has  been 
filed  in  the  office  of  the  prothonotary  of  the 
court  of  common  pleas  of  the  county  or  coun- 
ties where  the  structure  or  other  Improve- 
ment is  situate,  prior  to  the  commencement 
of  the  work  upon  the  ground,  or  within  ten 
days  after  the  execution  of  the  principal 
contract  or  not  less  than  ten  days  prior  to 
the  contract  with  the  claimant'  (this  is  evi- 
dently intended  to  mean  the  work  on  the 
ground  under  the  contract  by  virtue  of  which 
the  subcontractor  claims,  and  it  certainly 
cannot  mean  work  done  independently  of  that 
contract  by  the  owners  for  themselves).  If 
this  interpretation  of  the  act  of  assembly  is 
correct  then  no  work  was  done  in  or  about 
the  construction  of  this  building  before  the 
agreement  or  waiver  was  placed  upon  the 
record.  But  in  any  event  the  agreement 
waiving  the  right  to  file  liens  was  filed  in 
the  prothonotary's  office  of  this  county  with- 
in 10  days  after  the  execution  of  the  prin- 
cipal contract  and  not  less  then  10  days 
prior  to  the  contract  with  the  claimant  The 
original  proposition  accepted  by  the  Moss 
Company  was  dated  May  23,  1907.  The 
agreement  of  waiver  of  liens  was  filed  In  the 
prothonotary's  office  on  Monday,  June  3, 1907. 
The  10  days  mentioned  in  the  act  of  assem- 
bly would  have  expired  on  Sunday,  June  2, 
1907.  But  Act  June  20,  1883  (P.  L.  136), 
enacts:  That  where  by  any  existing  law 
or  rule  of  court  or  by  any  law  or  rule  of 
court  that  may  hereafter  be  enacted  and 
maue,  the  performance  or  doing  of  any  act 
duty,  matter,  payment  or  thing,  shall  be 
ordered  and  directed,  and  where  any  court 
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shall,  by  special  or  other  order,  direct  tbe 
performance  or  doing  of  any  act,  matter, 
payment,  sentence  or  decree,  and  the  period 
of  time  or  duration  tor  the  performance  or 
doing  thereof  shall  be  prescribed  or  fixed, 
such  time  In  all  cases  shall  be  so  computed 
as  to  exclude  the  first,  and  include  the  last 
days  of  any  such  prescribed  or  fixed  period, 
or  duration  of  time;  provided,  that  when- 
ever the  last  day  of  any  such  period  shall 
fall  on  Sunday,  or  on  any  day  made  a 
legal  holiday  by  the  laws  of  this  common- 
wealth, or  of  the  United  States,  such  day 
.  shall  be  omitted  from  the  computation:  And 
provided,  that  this  act  shall  not  apply  to 
tbe  payment  of  negotiable  paper.'  There- 
fore, as  it  is  found  that  the  agreement  was 
filed  on  Monday,  June  3,  1907  (and,  if  it  is 
concluded  that  the  acceptance  of  the  Dill 
proposition  constitutes  tbe  contract  as  made 
May  23,  1907,  then  that  day  was  within  the 
10  days  allowed  by  the  act  of  assembly  for 
the  filing  of  the  same,  and  it  was  a  bar  to 
the  recovery  of  any  claims  by  subcontractors 
under  the  Dill  contract),  if  it  is  conceded 
(and  it  must  be,  for  it  has  been  so  found  by 
the  jury)  that  the  contract,  though  dated 
May  23,  1907,  was  executed  on  June  1,  1907, 
and  that  this  was  the  real  contract  between 
the  parties,  then  there  can  be  no  question  In 
this  regard,  because  the  agreement  of  waiver 
was  filed  the  second  day  thereafter. 

[2]  "Section  8,  Act  June  4,  1901,  provides 
that  'any  subcontractor,  intending  to  file  a 
claim,  must  give  to  the  owner  written  notice 
to  that  effect,  together  with  a  sworn  state- 
ment setting  forth  the  contract  under  which 
he  claims,  the  amount  alleged  to  be  still  due 
and  how  made  up,  the  kind  of  labor  or  ma- 
terials furnished,  and  the  date  when  the  last 
work  was  done  or  materials  furnished.'  It 
Is  contended,  on  the  part  of  the  defendant, 
that  no  copy  of  the  contract  was  set  forth  in 
the  notice  or  statement  which  was  served  up- 
on the  S.  R.  Moss  Cigar  Company.  The  notice 
was  to  the  effect  that  the  plaintiff  claimed  a 
lien  against  the  building  erected  'by  H.  G. 
4  L.  J.  Dill,  for  material  and  lumber  furnish- 
ed by  me  to  the  said  H.  G.  4  L.  J.  Dill, 
and  used  by  them  in  the  construction  of  your 
said  building,  the  said  lumber  being  furnished 
noon  their  verbal  order,  as  shown  by  the 
sworn  statement  attached  hereto.'  The  affl- 
davlt  stated  that  'H.  G.  &  L.  J.  Dill,  con- 
tractors, by  various  verbal  orders,  given  at 
different  times,  ordered  from  him  lumber  and 
material  which  was  used  by  the  said  H.  G.  & 
h.  J.  Dill  in  the  construction  of  the  building 
for  the  S.  R.  Moss  Cigar  Company  at  the 
corner  of  North  Prince  and  West  Lemon 
streets,  and  that  the  material  furnished  and 
tbe  amounts  paid  and  the  amount  still  dne 
and  how  made  up,  together  with  the  date  of 
the  furnishing  of  the  last  material  upon  the 
aid  verbal  order  and  contract,  is  as  per  the 
schedule  attached  hereto  and  marked  "Sched- 
ule A."* 


"In  McVey  v.  Kaufman,  223  Pa  126,  72 
Atl.  503,  it  was  decided  that  'a  condition  pre- 
cedent to  the  right  of  a  subcontractor  to  file 
a  lien  is  that  he  has  given  to  the  owners  of 
the  building  written  notice  of  his  intention 
to  file  it,  together  with  a  sworn  statement 
setting  forth  the  contract  under  which  he 
claims,  the  amount  alleged  to  be  still  due  and 
how  made  up,  the  kind  of  labor  or  -materials 
furnished,  and  the  date  when  the  last  work 
was  done  or  materials  were  furnished;'  that, 
'if  a  notice  by  a  subcontractor  of  an  inten- 
tion to  file  a  lien  is  defective,  the  owner  does 
not,  by  pleading  to  the  scire  facias  on  it, 
waive  his  right  to  make  defense  on  the  trial 
that  a.  condition  of  the  right  to  file  the  lien 
had  not  been  complied  with.'  It  was  also 
held  that  'a  mere  statement  in  the  notice  that 
a  contract  existed,  without  stating  the  date, 
or  any  of  its  terms,  or  whether  it  was  writ- 
ten or  oral,  is  insufficient.'  In  Hart  v.  Le- 
high Valley  Railroad  Company,  41  Pa.  Super. 
Ct  R.  224,  the  contract  was  set  forth  in  the 
following  terms:  The  contract  under  which 
I  claim  is  as  follows,  to  wit:  Verbal  and 
written  orders  and  orders  by  telephone,  by 
H.  O.  Hanson,  contractor,  to  whom  the  above 
material  was  sold,  or  by  orders  by  his  fore- 
man.' Under  this  notice,  a  rule  to  strike  off 
the  mechanic's  lien  was  made  absolute,  and 
Henderson,  J.,  delivering  the  opinion  of  the 
court,  said:  'It  is  expressly  required  by  this 
statute  that  the  notice  contain  a  sworn  state- 
ment "setting  forth  the  contract"  and  the 
amount  alleged  to  be  still  due  "and  how  made 
up."  This  provision  is  obligatory  on  him  who 
would  claim  the  benefits  of  the  statute.  Com- 
pliance with  that  which  is  specifically  direct- 
ed is  necessary  to  secure  a  lien.  Substantial 
conformity  will  not  answer  as  to  that.'  He 
later  added:  The  notice  given  in  this  case 
does  not  set  forth  the  contract  within  the 
meaning  of  the  statute,  and  the  lien  was, 
therefore,  properly  stricken  from  the  record.* 
In  Miller  v.  Fits,  41  Pa.  Super.  Ct.  R  582, 
it  was  stated  by  Morrison,  J.:  'Persons  can 
only  enjoy  the  benefits  of  the  mechanic's  lien 
law  by  complying  with  Its  requirements.  If 
a  notice  by  a  subcontractor  of  an  intention 
to  file  a  Hen  is  defective,  tbe  owner  does  not, 
by  pleading  to  the  scire  facias  on  it,  waive 
his  right  to  make  defense  on  the  trial  that 
a  condition  of  the  right  to  file  a  lien  had  not 
been  complied  with.'  See,  also,  Tenth  Nation- 
al Bank  of  Phila.  v.  Smith  Construction  Co., 
218  Pa  581,  67  Atl.  872;  Wolf  v.  Penna.  R 
R.  Co.,  29  Pa.  Super.  Ct  R  439;  Guarantee 
Building  &  Loan  Association  v.  Connor,  210 
Pa.  543,  65  Atl.  1089. 

"It  is  true  that  the  bill  attached  to  tbe 
statement  in  this  case  contains  dates,  quanti- 
ties, and  prices;  but  these  are  at  variance 
with  the  contract  which  the  plaintiff  now  al- 
leges was  made  between  him  and  the  con- 
tractors, In  that  he  now  claims  a  verbal  con- 
tract entered  into  on  May  23,  1907,  although 
no  indication  of  such  a  contract  appears  elth- 
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er  in  the  notice  or  In  the  statement  attached. 
It  would  appear,  therefore,  that  he  has  no 
right  at  this  time  to  allege  and  prove  a  con- 
tract not  contained  In  the  notice  or  state- 
ment, and,  for  this  reason  also,  his  present 
action  would  seem  to  be  not  supportable.  Be 
this,  however,  as  it  may,  the  first  reason  is 
all  sufficient,  and  we  now  direct  judgment  to 
be  entered  on  the  special  verdict  In  favor  of 
the  defendant 

"Judgment  for  defendant." 

Argued  before  FELL,  G.  J.,  and  BROWN, 
MESTREZAT,  POTTER,  and  ELKIN,  JJ. 

John  M.  Groff,  of  Lancaster,  for  appellant 
W.  U.  Hensel  and  Ooyle  &  Keller,  all  of  Lan- 
caster, for  appellees. 

PER  CURIAM.  The  Judgment  is  affirmed 
for  the  reason  stated  in  the  opinion  of  the 
learned  president  judge  of  the  common  pleas. 


KRIMMEL  v.  S.  R.  MOSS  CIGAR  CO. 

(Supreme  Court  of  Pennsylvania.    July  2, 
1912.) 

1.  COBPORATIONS     (g     621*)— ACTIONS— QUES- 
TION FOB  JUBT. 

In  an  action  on  a  verbal  contract  entered 
into  by  a  corporation's  president  as  its  agent 
with  a  subcontractor  to  erect  brick  work  on  a 
building  of  the  corporation  to  pay  the  subcon- 
tractor an  amount  due  by  the  principal  con- 
tractor, who  bad  failed,  and  a  sum  necessary 
for  his  completion  of  his  work  at  the  contract 
price,  evidence  held  to  present  a  case  for  the 
jury. 

[Ed.  Note.— For  other  cases,  see  Corpora- 
tions, Cent  Dig.  ftg  2094-2098;  Dec.  Dig.  { 
521.*] 

2.  Corporations    (|   521*)— Actions— Ques- 
tion fob  Jury. 

In  an  action  against  a  corporation  by  a 
subcontractor  on  an  agreement  to  pay  him  an 
amount  due  by  the  principal  contractor,  who 
had  failed,  and  the  contract  price  for  complet- 
ing the  work,  evidence  held  to  present  a  ques- 
tion for  the  jury  whether  a  receipt  by  the  sub- 
contractor "in  full  payment  of  account  to  date," 
and  an  attempt  by  him  to  collect  the  sum  due 
from  the  principal  contractor  by  mechanic's 
Hen  were  inconsistent  with  the  contract  alleg- 
ed by  the  subcontractor. 

[Ed.  Note. — For  other  cases,  see  Corpora- 
tions, Cent  Dig.  {§  2094-2098;  Dec.  Dig.  | 
521.*] 

3.  New  Trial   (8  32*)— Grounds— Remarks 
of  Counsel. 

A  new  trial  will  not  be  granted  for  refus- 
al to  withdraw  a  juror  on  account  of  improper 
remarks  of  counsel,  where  the  court  compelled 
counsel  to  withdraw  his  statement  and  the  op- 
posing counsel  made  no  further  objection,  and 
took  no  exception. 

[Ed.  Note. — For  other  cases,  see  New  Trial 
Cent  Dig.  (  47;  Dec.  Dig.  {  32.*] 

Appeal  from  Court  of  Common  Pleas, 
Lancaster  County. 

Assumpsit  by  Charles  Krimmel  against 
the  S.  R.  Moss  Cigar  Company  on  a  parol 
contract  From  a  judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 


The  defendant  offered  in  evidence  the  fol- 
lowing letter,  which  was  ruled  out  by  the 
court:  "Lancaster,  Pa.,  Feb.  28,  1908.  To 
the  S.  R.  Moss  Cigar  Company,  Lancaster, 
Pa.— We  hereby  notify  you  that  we  are  un- 
able to  meet  the  current  pay  roll  for  labor 
on  the  building  which  we  are  erecting  for 
you  at  the  northeast  corner  of  North  Prince 
and  West  Lemon  streets,  Lancaster,  Pa.,  and 
that  on  account  of  unexpected  financial  de- 
velopments, we  are  unable  to  complete  the 
same.  And  we  hereby  waive  any  notice  or 
certificate,  that  may  be  required  under  said 
contract  previous  to  your  entry  upon  said 
premises  for  the  purpose  of  completing  said 
building.  H.  G.  &  L.  J.  Dill.  .  H.  Gilbert 
Dill." 

Argued  before  FELL,  C.  J.,  and  BROWN, 
MESTREZAT,  POTTER,  and  ELKIN,  JJ. 

W.  U.  Hensel  and  Ooyle  &  Keller,  all  of 
Lancaster,  for  appellant  C.  Eugene  Mont- 
gomery and  B.  F.  Davis,  both  of  Lancaster, 
for  appellee. 

MESTREZAT,  J.  [1]  In  the  court  below 
the  only  question  In  dispute  was,  as  conced- 
ed by  both  parties,  whether  the  defendant 
company  had  made  a  contract  with  Krim- 
mel, the  plaintiff,  to  pay  him  the  balance 
due  for  brick  already  laid  under  the  Dill 
agreement  and  for  laying  the  brick  to  com- 
plete the  buildings.  We  think  the  testimony 
ample  to  support  the  plaintiff's  contention 
that  the  defendant  company  through  S.  R. 
Moss,  its  president  made  the  agreement 
with  him  as  alleged  in  his  statement  of 
claim.  We  do  not  know  that  the  defendant 
company  seriously  denies  that  such  contract 
was  made  with  the  plaintiff,  but  it  strenu- 
ously contends  that  the  contract  was  made 
with  S.  R.  Moss  individually,  and  not  with 
him  for  the  defendant  company.  In  the 
light  of  (he  facts  disclosed  by  the  evidence, 
we  see  little  ground  for  such  claim.  The 
Dills,  who  were  the  contractors,  had  failed, 
and  were  unable  to  complete  their  contract. 
The  plaintiff  was  a  subcontractor  under  the 
Dills  for  laying  the  brick  in  the  construction 
of  a  warehouse  and  factory.  In  December, 
1907,  there  was  a  balance  due  Krimmel  from 
the  contractors  which  they  did  not  and  pos- 
sibly could  not  pay,  and  he  refused  to  proceed 
with  the  work  because  the  contractors  bad 
not  paid  him  in  accordance  with  the  terms 
of  tbelr  agreement  If  the  testimony  of  the 
plaintiff  is  credible,  S.  R.  Moss,  the  presi- 
dent of  the  defendant  company  and  actively 
engaged  In  completing  the  warehouse  and 
factory,  saw  the  plaintiff,  and  requested  him 
to  proceed  with  laying  the  brick.  The  lat- 
ter declined.  Moss  then  told  the  plaintiff 
that  "he  was  president  for  the  company,  and 
ought  to  see  that  the  building  gets  finished." 
He  said  he  had  "$22,000  laying  bach  for  as 
to  pay,  for  me  to  pay,  If  I  will  finish  the 
building."  Shortly  thereafter,  about  Decem- 
ber 20,  1907,  Moss  and  the  plaintiff  had  an- 
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other  Interview,  Moss  again  requested  the 
plaintiff  to  complete  the  work,  but  he  de- 
clined until,  as  he  says,  "Somebody  will  pay 
me."  Moss  then  told  him  that  he  would  pay 
him  the  balance  due  from  the  Dills,  and  pay 
him  the  contract  price  for  completing  the 
work.  Under  that  agreement,  the  work  was 
resumed  by  the  plaintiff  on  December  20, 
1907,  and  was  finished  in  the  spring  of  1808. 

Several  witnesses  on  the  part  of  the  plain- 
tiff, In  addition  to  himself,  testified  substan- 
tially that  Moss  made  the  contract  with  the 
plaintiff.  The  latter's  testimony,  If  believed, 
can  leave  little,  if  any,  doubt  that  Moss  was 
acting  for  the  company  and  not  for  himself 
In  making  the  agreement  All  the  facts 
point  to  that  conclusion.  Moss  was  the  pres- 
ident of  the  company,  and  gave  the  building 
operation  his  personal  attention.  It  appears 
that  be  made  a  contract  with  the  plaintiff 
for  some  additional  work  on  the  buildings, 
outside  of  the  latter's  contract  with  the 
Dills.  This  was  accepted  and  paid  for  by 
the  company.  It  Is  true  Moss  was  a  large 
stockholder  and  interested  In  the  success  of 
the  company,  but  the  evidence  discloses  no 
reason  why  he  Individually  should  pay  the 
Dill  deficit  and  the  balance  necessary  to 
complete  the  brickwork.  It  does  not  appear 
that  the  company  was  not  able  financially 
to  compensate  the  bricklayer  for  his  work. 
It  Is  wholly  improbable  that  Moss  would  In- 
dividually have  assumed  to'  pay  such  Indebt- 
edness In  view  of  the  facts  disclosed  by  the 
testimony.  We  think  there  was  sufficient 
evidence  to  warrant  the  court  in  submitting 
the  question,  and  the  jury  in  finding  that 
the  contract  was  made  by  Moss  .for  the 
company. 

[2]  We  agree  with-  the  learned  court  below 
that  whether  the  receipt  and  mechanic's  lien 
contradicted  the  plaintiff's  position  that  the 
defendant  company  had  entered  Into  an 
agreement  with  him  to  pay  for  the  brick- 
work was  an  argument  to  be  addressed  to 
the  Jury,  and  was  not  a  sufficient  reason  for 
the  court  to  direct  a  verdict  for  the  defend- 
ant The  receipt  given  by  the  plaintiff  was 
"In  full  payment  of  account  to  date,"  but  it 
was  conclusively  shown  that  it  was  given 
for  money  due  the  plaintiff  on  a  contract 
made  by  Moss  with  him  to  do  work  outside 
that  to  be  done  under  the  Dill  contract 
While  tbe  court  submitted  for  the  jury's  con- 
sideration the  receipt  as  bearing  upon  the 
question  of  whether  a  new  contract  had  been 
entered  Into  by  the  parties,  it  necessarily 
could  have  little  or  no  weight  under  the  cir- 
cumstances in  determining  that  fact  Tbe 
mechanic's  lien  and  the  affidavits  thereto 
attached  were  evidence  to  go  to  the  jury 
on  tbe  question  of  the  new  contract,  and 
the  learned  judge  submitted  them  with  prop- 
er instructions. 

There  was  no  barm  done  the  defendant  by 
excluding  the  Dill  letter.  We  can  see  no 
good  reason  under  the  evidence  why  the 
plaintiff  should  recover  for  one  portion  of 


his  claim  and  not  for  the  other.  By  tbe 
contract  on  which  he  relies  tbe  defendant 
company  agreed  not  only  to  pay  him  for  the 
work  yet  to  be  done  on  the  buildings,  but 
also  to  pay  him  the  money  yet  due  him  from 
the  Dills.  The  contract  is  entire,  and,  If 
the  plaintiff  has  failed  to  establish  any  part 
of  It  he  has  failed  to  establish  the  whole 
agreement  The  amount  recoverable  under 
the  new  contract  would  be  the  Dill  deficit 
and  the  money  to  be  paid  on  the  subsequent- 
ly completed  work.  It  was  therefore  im- 
material what  time  the  letter  was  written 
notifying  the  defendant  company  that  the 
Dills  were  unable,  by  reason  of  unexpected 
financial  developments,  to  proceed  with  the 
work. 

[3]  In  the  condition  of  the  record  we  can- 
not sustain  the  fifth  assignment,  alleging 
error  by  the  court  in  refusing  to  withdraw 
a  juror  by  reason  of  the  use  of  Improper 
language  by  plaintiff's  counsel  in  addressing 
the  jury.  When  the  objection  was  first 
made,  the  learned  judge  announced  that  he 
would  withdraw  a  juror,  unless  the  plain- 
tiff's counsel  stated  there  was  no  evidence 
upon  the  subject  of  the  remarks  complained 
of.  No  definite  ruling  was  then  requested 
by  defendant's  counsel  nor  was  any  excep- 
tion taken.  Subsequently  in  his  address  to 
the  jury  a  remark  was  made  by  plaintiff's 
counsel,  which  the  defendant's  counsel  asked 
him  to  withdraw.  The  plaintiff's  counsel 
then  said  he  would  modify  the  statement 
and  did  so.  The  defendant's  counsel  made 
no  further  objection,  made  no  request  for 
the  withdrawal  of  a  juror,  and  no  exception 
was  asked  for.  Under  these  circumstances, 
we  must  Infer  that  the  counsel  waived  any 
objection  they  might  have  made  to  the. .re- 
marks of  plaintiff's  counsel.  In  dismissing 
the  motion  for  a  new  trial,  the  court  speak- 
ing of  the  alleged  improper  remarks  of  coun- 
sel, said:  "It  has  been  our  custom,  even 
when  no  objections  have  been  raised  by  coun- 
sel, to  Interpose,  st>  as  to  restrain  conduct  of 
this  character;  but  we  do  not  think  in  this 
case  defendant's  counsel  are  quite  fair  In 
urging  the  objection  at  this  time.  Though  the 
remarks  made  to  the  jury  were  not  sup- 
ported by  evidence,  the  jury  were  at  once 
not  only  told  so  by  the  court  but  upon  its 
insistence,  by  the  counsel  who  uttered  them. 
The  case,  as  we  have  stated,  was  then  pro- 
ceeded with,  without  further  interruption, 
and  now,  after  seemingly  acquiescing  in  the 
settlement  of  the  dispute  and  after  taking 
the  chance  with  the  jury  of  a  favorable  out- 
come, such  alleged  misconduct  should  not  re- 
lieve them  from  the  adverse  verdict  Know- 
ing that  a  juror  would  be  withdrawn  if  the 
retraction  was  not  considered  sufficient  by 
them,  they  took  their  chances." 

In  several  recent  cases  we  have  reversed 
because  of  improper  remarks  made  by  coun- 
sel to  the  jury,  and  we  have  no  Intention  of 
relaxing  the  rule  announced  In  those  cases. 
But  U  opposing  counsel  desire  to  invoke  the 
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protection  of  the  trial  court,  they  most  act 
promptly,  and  call  the  court's  attention  to 
the  objectionable  language  and  give  it  an 
opportunity  to  deal  with  the  offender  aa  tbe 
facta  may  require.  This  is  only  fair  to  the 
court  If  It  then  declines  to  act,  the  Injured 
party  should  Insist  on  his  objection,  and  take 
an  exception  to  the  ruling.  He  cannot,  by 
his  silence,  be  permitted  to  leave  the  im- 
pression that  be  is  satisfied  with  the  court's 
action  In  the  premises,  and,  after  the  ren- 
dition of  an  adverse  verdict,  have  the  ver- 
dict set  aside,  or  the  Judgment  thereon  re- 
versed by  the  appellate  court.  In  the  case 
at  bar  the  court  would  have  withdrawn  a 
Juror  had  tbe  defendant's  counsel  Insisted  on 
their  objection.  Having  failed  to  do  so,  they 
are  not  In  a  position  to  ask  this  court  to  re- 
verse for  an  error  In  which  they  impliedly 
at  least  acquiesced. 
The  Judgment  Is  affirmed. 


HEALY  et  aL  v.  HEALY  et  al. 
(Supreme   Court   of   New    Hampshire.      Hills- 
borough.    Nov.  6,  1912.) 

1.  Contracts  (I  93*)— Rescission  —  Mutuai. 
Mistake. 

A  written  contract  may  be  rescinded  for  a 
mutual  mistake  as  to  the  legal  rights  of  the  par- 
ties, though  the  mistake  la  one  of  law,  provided 
tbe  party  jeopardized  can  be  relieved  without 
substantial  injustice  to  the  other  side. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  {§  416-419;   Dec.  Dig.  §  93.*] 

2.  Principal  and  Agent  (§  37*)— Poweb  or 
Attobnet— Mistake— Rescission. 

The  sons  and  daughters  of  deceased  uncles 
and  aunts  and  two  of  the  surviving  uncles  and 
aunts  of  intestate,  acting  on  the  erroneous  as- 
sumption that  the  cousins  of  the  intestate  aa 
well  as  tbe  uncle  and  aunt  participated  in  tbe 
distribution  of  intestate's  estate,  petitioned  for 
tbe  appointment  of  one  of  the  cousins  as  ad- 
ministrator, and,  acting  on  tbe  same  erroneous 
assumption,  all  the  parties  and  another  uncle 
subsequently  joined  in  a  power  of  attorney  to 
the  administrator  in  his  individual  capacity 
however,  authorizing  him  to  sell  the  real  estate 
and  erroneously  describing  the  parties  to  the 
power  as  heirs  of  intestate.  Defendants,  sub- 
sequently ascertaining  their  legal  rights,  revoked 
the  power  of  attorney  at  a  time  when  nothing 
had  been  done  thereunder  except  to  employ  an 
auctioneer,  for  whose  services  plaintiffs  had 
paid.  Held,  that  defendants  were  entitled  to 
rescind  for  mutual  mistake  on  condition  of  re- 
paying to  plaintiffs  the  amount  advanced  for 
the  auctioneer's  services. 

[Ed.  Note. — For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  (  69 ;  Dec.  Dig.  {  37.*] 

Exceptions  from  Superior  Court,  Hills- 
borough County;  Mitchell,  Judge. 

Bill  for  specific  performance  by  John  F. 
Healy  and  others  against  Michael  Healy  and 
others.  The  bill  was  dismissed,  and  plain- 
tiffs Lrlng  exceptions.    Overruled. 

The  plaintiffs  are  sons  and  daughters  of 
deceased  uncles  and  aunts,  and  the  defend- 
ants are  two  of  the  surviving  uncles  and 
aunts,  of  John  M.  Harrington,  who  died  in 


February,  1908,  intestate.    On  the  petition 
of  the  plaintiffs,  one  of  the  cousins  was  ap- 
pointed  administrator   of   Harrington's  es- 
tate, notwithstanding  the  defendants  object- 
ed and  petitioned  for  the  appointment  of  an- 
other   qualified    person.     The   appointment 
was  made  upon  the  erroneous  assumption 
that  the  cousins  of  the  decedent  as  well  as 
the  uncle  and  aunt  participated  in  the  dis- 
tribution of  the  estate.    Acting  on  the  same 
erroneous  assumption,   all   tbe  parties  and 
another  uncle  subsequently  joined  in  a  pow- 
er of  attorney  to  the  administrator,  but  in 
his  individual  capacity,  authorizing  bun  to 
sell  the  real  estate,  and  erroneously  describ- 
ing the   parties  to   the  power  as  heirs  of 
Harrington.    This  power  was  revoked  April 
6,  1909,  by  the  defendants.     At  tbe  date  of 
revocation  nothing  had  been  done  under  the 
power  except  the  employment  of  an  auc- 
tioneer whose  bill  for  services,  amounting  to 
$10,  has  been  paid  by  one  of  the  plaintiffs. 
The  plaintiffs  claim  that  all  the  parties  to 
the  power  of  attorney  assented  to  the  mis- 
taken view  of  the  law  upon  which  the  ad- 
ministrator   was    appointed,    and    that   bis 
power  was  given  to  facilitate  distribution  of 
the  estate  among  the  parties.    This  the  de- 
fendants deny,  claiming  that  such  was  not 
the  purpose  of  tbe  power.    This  Issue  has 
not  been  tried,  the  court  having  ruled  that, 
even  If  the  defendants  signed  tbe  power  ot 
attorney  for  that  purpose,  they  are  not  con- 
cluded thereby  since  they  acted  under  a  mis- 
taken   apprehension   of   the   law,   and   that 
they  may  now  controvert  it;  that  the  sign- 
ing of  such  power  of  attorney,  under  such 
misapprehension  of  their  legal  rights,  does 
not  conclude  tbe  real  owners  of  the  property 
from  now  Insisting  upon  a  distribution  in 
accordance  with  the  law.    Tbe  court  ordered 
that   the   bill   be   dismissed,   and   that   tbe 
nieces  and  nephews  who  became  parties  to 
the  power  of  attorney  should  be   relieved 
of  any  obligation  Incident  thereto.     To  the 
order  of  dismissal  the  plaintiffs  excepted. 

James  A.  Broderlck,  of  Manchester,  for 
plaintiffs.  Andrews  ft  Andrews  and  Arthur 
S.  Healy,  all  of  Manchester,  for  defendants. 

PEASLEE,  J.  The  only  exception  taken 
Is  to  the  order  that  the  bill  be  dismissed. 
This  order  was  apparently  based  upon  the 
ruling  that  the  defendants  were  entitled  to 
rescind  their  agreement  and  the  question 
relating  to  rescission  is  thus  presented.  The 
plaintiffs  Insist  that  there  was  a  contractfor 
the  distribution  of  the  estate,  and  that  the 
defendants  are  estopped  to  now  deny  that 
tbe  plaintiffs  are  heirs  thereto.  As  the  de- 
cision rests  upon  tbe  theory  of  rescission, 
there  Is  no  occasion  to  consider  the  claim 
of  an  estoppel  by  deed.  If  the  agreement 
has  been  rescinded,  its  effect  Is  abrogated. 
The  parties  stand  as  they  would  If  it  bad 
not  been  made.  Tbe  question  is  not  what 
such  an  agreement  would  mean,  or   of  Its 
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effect,  bat  whether  the  agreement  ex- 
ists. 

[1]  That  a  rescission  may  be  bad  for  a 
mutual  mistake  as  to  the  legal  rights  of  the 
parties  seems  to  be  well  settled.  In  some 
cases  this  has  been  put  upon  the  ground  that 
there  was  no  consideration  for  the  promise, 
In  others  that  there  was  a  mistake  as  to  tbe 
subject-matter,  but  usually  upon  the  broad 
principle  that  Justice  and  equity  require 
such  a  rule.  The  dividing  line  between  cas- 
es where  these  considerations  sbould  control 
and  those  which  should  be  governed  by  the 
maxim  that  Ignorance  of  the  law  excuses  no 
one  has  not  always  been  clearly  defined. 
Pomeroy  describes  It  thus:  "Whenever  a 
person  la  Ignorant  or  mistaken  with  respect 
to  his  own  antecedent  and  existing  private 
legal  rights,  Interests,  estates,  duties,  liabil- 
ities, or  other  relation,  either  of  property, 
or  contract,  or  personal  status,  and  enters 
into  some  transaction  the  legal  scope  and 
operation  of  which  he  correctly  apprehends 
and  understands,  for  the  purpose  of  affect- 
ing such  assumed  rights,  interests,  or  rela- 
tions, or  of  carrying  out  such  assumed  du- 
ties or  liabilities,  equity  will  grant  its  re- 
lief, defensive  or  affirmative,  treating  the 
mistake  as  analogous,  If  not  identical  with, 
a  mistake  of  fact"  Of  this  rule  he  says: 
"The  number  of  decisions  which  support  it, 
and  which  it  explains,  is  very  great"  Pom. 
Eq.  Jur.  f  840.  "Whenever  the  mistake  of 
law  is  mutual,  and  the  party  jeopardized 
thereby  can  be  relieved  without  substantial 
Injustice  to  the  other  side,  then  equity  will 
afford  redress,  especially  if  the  party  to  be 
benefited  by  tbe  mistake  Invokes  tbe  aid  of 
equity  to  put  him  In  a  position  where  the 
mistake  will  become  advantageous  to  him." 
Freichnecht  v.  Meyer,  39  N.  J.  Eq.  551,  661 ; 
Gerdlne  v.  Menage,  41  Minn.  417,  43  N.  W. 
91;  State  ▼.  Paup,  13  Ark.  129,  56  Am.  Dec 
303;  Warder  v.  Tucker,  7  Mass.  440,  5  Am. 
Dec  62.  And  In  this  jurisdiction  the  fact 
that  a  mistake  was  one  of  law  has  not  been 
ttnsidered  as  necessarily  a  bar  to  treating 
It  as  a  ground  for  granting  relief.  Parker's 
Appeal,  15  N.  H.  24;  Tilton  v.  Tllton,  35  N. 
H.  430;  Holies  v.  Dalton,  59  N.  H.  479;  Par- 
sons v.  Durham,  70  N.  H.  44,  47  Atl.  600; 
Dame  ▼.  Wood,  74  N.  H.  212,  66  Atl.  484. 

[2]  Judged  by  any  of  the  tests  above  sug- 
gested, these  defendants  were  entitled  to 
withdraw  from  their  agreement  Assuming, 
as  the  plaintiffs  claim,  that  the  agreement 
covers  a  division  of  the  estate  with  them, 
there  was  no  consideration  for  the  promise. 
The  subject-matter — their  interest  in  the  es- 
tate— had  no  existence.  And  they  are  here 
seeking  relief  from  a  court  of  equity  to  the 
end  that  they  may  enforce  an  Inequitable 
bargain.  It  may  be  conceded,  as  the  plain- 
tiffs argue,  that  the  rule  as  to  rescission 
does  not  apply  where  the  agreement  was 
entered  Into  to  settle  disputed  or  doubtful 
claims.     The  arrangement  here  made  was 


not  In  any  sense  a  settlement  of  a  controver- 
sy. It  was  made  because  all  the  parties 
then  supposed  that  the  nephews  and  nieces 
were  entitled  to  share  in  the  distribution. 
Ther.e  was  no  difference  of  opinion  which 
was  compromised,  but  simply  a  mutual  mis- 
take as  to  their  rights  In  the  premises.  Be- 
lieving that  all  were  entitled  to  share  in  tbe 
estate,  the  parties  made  this  agreement  for 
the  convenient  disposal  of  the  property.  No 
action  has  been  taken  under  the  agreement 
save  tbe  payment  of  $10  by  one  of  tbe  plain- 
tiffs. By  the  decree  which  was  entered  this 
is  to  be  returned  to  him.  The  contract.  If 
one  was  made,  Is  still  executory.  Upon  these 
facts,  equity  plainly  requires  tbe  order  which 
was  made  in  the  superior  court 
Exception  overruled.     All  concurred. 


DTJCBARMB  v.  CITT  OF  BIDDEFORD. 

(Supreme  Judicial  Court  of  Maine.    Dec.  11, 
1912.) 

1.  Municipal  Corporations  (|  186*)— Db 
Facto  Patrolman  —  Right  to  Compensa- 
tion. 

A  de  facto  patrolman  is  not  entitled  to  a 
salary  for  duties  performed  under  color  of  an 
appointment,  but  without  legal  title  to  the  of- 
fice. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {§  510-517;  Dec  Dig. 
i  186.*] 

2.  Municipal  Cobpobations  (§  184*)— Of- 
ficers—Removal  and  Appointment. 

When  the  board  of  police  assumed  control 
under  Private  Laws  1893,  c.  625  (approved  and 
taking  effect  March  28,  1893),  providing  for 
a  board  of  police  for  tbe  city  of  Biddeford,  and 
providing  in  section  5  that  the  board  shall  not 
increase  the  number  of  police  unless  authoriz- 
ed by  the  city,  in  section  2,  that  tbe  board  may 
appoint  and  remove  for  cause,  and  in  section  3 
that  the  members  of  the  police  force  shall  con- 
tinue in  office  unless  removed  by  the  board  of 
police,  the  full  number  of  patrolmen  provided 
for  by  ordinance  were  legally  in  office.  Held, 
that  the  removal  of  a  patrolman  of  the  board 
without  cause,  and  the  appointment  of  another 
in  his  stead,  was  illegal,  and  conferred  no  title 
to  the  office  upon  the  appointee. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  &§  482-486,  488-491; 
Dec  Dig.  {  184.*] 

3.  Municipal  Cobpobations  (f  186*)— Of- 
ficers—Action FOB  SALARY  —  BUBDKN  OP 
Pboof. 

Where,  in  a  patrolman's  action  against  the 
city  of  Biddeford  for  salary,  it  appeared  that 
the  full  number  of  patrolmen  were  legally  in 
office  at  the  time  the  board  of  police  assumed 
control  and  that  bis  appointment  was  subse- 
quent thereto,  the  burden  was  on  plaintiff  to 
show  death,  resignation,  or  legal  removal  creat- 
ing a  vacancy  to  fill  which  he  could  have  legal- 
ly been  appointed. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  ||  510-517;  Dec.  Dig. 
§  186.*] 

Action  by  Napoleon  Ducharme  against  the 
City  of  Biddeford  for  salary  as  patrolman. 
Judgment  for  defendant 
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Argued  before  WHITEHOUSE,  C.  J.,  and 
SAVAGE,  SPEAR,  CORNISH,  KING,  and 
HALEY,  JJ. 

John  P.  Deering,  of  Saco,  for  plaintiff.  Ar- 
thur J.  B.  CarUer,  of  Fall  River,  Mass.,' and 
Robert  B.  Seldel,  of  Biddeford,  for  defend- 
ant 

CORNISH,  J.  The  plaintiff  seeks  to  re- 
cover the  sum  of  $49.50,  the  amount  of  his 
salary  as  patrolman  In  the  defendant  city 
from  September  5  to  September  27,  1911, 
having  been  prevented  from  serving  during 
that  time  by  the  chief  of  police. 

[1]  His  right  of  action  depends  upon 
whether  or  not  he  was  an  officer  de  Jure. 
His  continued  service  for  the  17  previous 
years  may  have  made  him  an  officer  de  fac- 
to, but  a  de  facto  officer  has  no  legal  right 
to  the  emoluments  of  an  office  the  duties  of 
which  he  may  have  performed  under  color 
of  an  appointment,  but  without  legal  title. 
Andrews  v.  Portland,  79  Me.  484,  10  Atl. 
458,  10  Am.  St  Rep.  280;  Dolliver  v.  Parks, 
136  Mass.  499;  Phelon  v.  Granville,  140 
Mass.  386,  5  N.  E  269.  An  action  for  sal- 
ary therefore  puts  in  issue  the  legality  of 
the  title  to  the  office,  and  the  vital  question 
here  is,  not  how  long  the  plaintiff  may  have 
acted  as  patrolman,  but  whether  he  had  a 
legal  title  to  the  office  during  the  period 
covered  by  his  writ 

[2]  We  think  he  had  not.  The  following 
facts  which  appear  m  the  agreed  statement 
are  conclusive  upon  this  question: 

On  March  27,  1893,  the  city  government 
of  Biddeford,  acting  within  its  legal  pow- 
ers, passed  an  ordinance  restricting  the 
number  of  regular  policemen  to  four,  which 
ordinance  Is  still  in  force.  On  the  same 
date,  Messrs.  Newcomb,  Mogan,  Polardls, 
and  Rumery  were  duly  appointed  and  quali- 
fied as  the  four  regular  policemen  of  the 
city,  and  no  one  of  them  resigned  or  was 
removed  prior  to  July  3,  1893. 

By  chapter  625  of  the  Private  Laws  of 
1893,  approved  and  taking  effect  March  28, 
1893,  a  board  of  police  was  created  for  the 
city  of  Biddeford,  with  the  same  powers 
previously  vested  in  the  city  government 
except  as  provided  in  the  act 

Section  5  of  that  act  provided  that  "said 
board  of  police  shall  not  appoint  any  larger 
number  of  police  officers  than  the  present 
mayor  or  board  of  mayor  and  aldermen,  by 
the  statutes  of  the  state,  city  charter,  ordi- 
nance, by-laws  and  rules  of  said  city  are 
now  authorized  to  appoint  except  as  may  be 
from  time  to  time  authorized  by  said  city." 

The  effect  of  this  section  was  to  keep  the 
number  of  regular  policemen  at  four,  as 
fixed  by  the  city  ordinance  of  March  27th, 
and  no  action  has  since  been  taken  by  the 
city  increasing  that  number. 

Section  2  of  said  act  provides  that  "said 
board  of  police  of  the  city  of  Biddeford 
shall  have  authority  to  appoint  establish  or 


organize  the  police  force  of  said  city,  In- 
cluding the  marshal  and  deputy  marshal, 
and  to  remove  the  same  for  cause."  And 
section  3  further  provides  that  "the  mem- 
bers of  the  police  force  of  said  city  of  Bid- 
deford in  office  when  said  board  of  police 
are  first  appointed,  shall  continue  to  hold 
their  several  offices  unless  removed  by  said 
board  of  police." 

So  that  when  the  board  of  police  assumed 
control  of  the  police  department  on  July  1, 
1893,  they  assumed  it  with  the  four  regular 
policemen  appointed  on  March  27th,  ail  of 
whom,  were  legally  entitled  to  continue  In 
office,  and  none  of  whom  could  be  removed 
by  the  board  of  police  except  for  cause. 

How  did  Ducharme  receive  his  appoint- 
ment? 

[3]  The  records  of  the  police  board  show 
that  on  July  1,  1893,  the  board  on  assuming 
control  appointed  Messrs.  Goodwin,  Mogan, 
Rumery,  and  Napoleon  Ducharme  regular 
patrolmen.  Two  of  these,  Mogan  and  Ru- 
mery, were  two  of  the  four  appointed  on 
March  27th  by  the  city,  but  the  case  no- 
where shows  that  the  other  two  men  previ- 
ously appointed,  viz.,  Messrs.  Newcomb  and 
Polardls,  had  either  resigned,  died,  or  been 
removed  from  office.  If  not  and  the  burden 
was  on  the  plaintiff  to  show  death,  resigna- 
tion, or  legal  removal,  there  was  no  vacancy 
in  the  existing  police  force,  and  the  board 
had  no  authority  to  appoint  either  Goodwin 
or  Ducharme.  The  board  apparently  re- 
garded the  appointment  of  Ducharme  on 
July  1st  as  unauthorized  and  void,  because 
two  days  later,  on  July  3d,  the  record  reads, 
"It  was  voted  that  the  following  persons  be 
removed  from  the  police  force,  viz.  Joseph 
Polardls,"  and  five  others  who  were  appar- 
ently special  police.  "The  following  per- 
sons were  elected  police  officers:  Napoleon 
Ducharme.     •    •    *" 

It  is  evident  that  the  board  attempted  by 
this  vote  to  remove  Polardls  and  appoint 
the  plaintiff  in  his  place,  bnt  such  removal 
was  illegal,  and  therefore  the  plaintiff's  ap- 
pointment was  void  The  board  could  re- 
move Polardls  only  for  cause  after  charges 
preferred,  notice  given,  and  hearing  had. 
This  arbitrary  act  on  their  part  was  utterly 
void.  This  was  squarely  decided  in  the 
case  of  Andrews  v.  Police  Board  of  Bidde- 
ford, 94  Me.  68,  46  Atl.  801,  where  this  same 
act  establishing  the  police  board  of  Bidde- 
ford and  the  powers  of  the  board  thereun- 
der were  fully  considered  by  the  court 
That  case  is  decisive  of  this.  In  Cote  v. 
Biddeford,  96  Me.  491,  62  Atl.  1019,  90  Am. 
St  Rep.  417,  the  court  In  reaffirming  the 
doctrine  of  Andrews  v.  Police  Board,  supra, 
say:  "It  is  undoubtedly  true  that  the  action 
of  the  police  board  in  attempting  to  remove 
the  plaintiff  and  to  elect  a  successor  In  the 
office  was  unauthorized  and  void  The 
plaintiff  had  been  elected  to  the  office  Just 
prior  to  the  time  when  the  act  creating  the 
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board  of  police  went  Into  effect,  and  he 
could  only  be  removed  for  cause." 

The  burden  resting  upon  the  plaintiff  to 
prove  that  he  was  an  officer  de  Jure  has  not 
been  met,  and  the  entry  must  therefore  be: 

Judgment  for  the  defendant 


HOI/T  t.  NEW  ENGLAND  TELEPHONE  ft 
TELEGRAPH  CO. 

(Supreme  Judicial  Court  of  Maine.     Dec  11, 
1912.) 

1.  Wobds  Ain>  Phrases— "Waive*.  " 

"Waiver"  is  a  voluntary  relinquishment  of 
a  known  right,  benefit,  or  advantage  which 
would  have  otherwise  been  enjoyed.  It  is  es- 
lentially  a  matter  of  intention,  which  may  be 
proved  by  a  course  of  acts  or  conduct  or  by 
each  neglect  or  failure  to  act  as  to  induce  the 
belief  that  it  was  the  intention  and  purpose  to 
waive. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  vol.  8,  pp.  7375-7381.) 

2.  Estoppel  (f  52*)— Grounds  of  Equitable 
"Estoppel"— Inconsistency  of  Conduct 
and  Claim. 

Estoppel  is  a  rule  of  law  which  prevents  a 
party  from  asserting  his  right  When  he  has  so 
conducted  himself  that  it  would  be  contrary  to 
equity  and  good  conscience  for  him  to  allege  and 
prove  the  truth.  His  conduct  need  not  be  such 
M  to  deceive  or  mislead,  but  his  acts,  declara- 
tions, or  silence  must  be  of  such  a  character 
at  to  have  the  natural  effect  of  influencing  the 
person  to  whom  they  are  addressed  to  do  or  not 
to  do,  to  his  detriment,  what  he  would  not  have 
otherwise  done. 

[Ed.  Note. — For  other  cases,  see  Estoppel, 
Cent  Dig.  §§  121-125,  127 ;    Dec.  Dig.  f  52.* 

For  other  definitions,  see  Words  and  Phrases, 
vol  8,  pp.  2494-2496;   vol.  8,  p.  7654.] 

3.  Bbtopphl  (I  119*)— Trial  and  Evidence— 
Qttestion  for  Jury. 

Estoppel  is  a  question  of  law. 
[Bd.   Note. — For   other   cases,   see   Estoppel, 
Cent  Dig.  |  309;   Dec.  Dig.  §  119.*] 

4.  Estoppel  (J  78*)— Equitable  Estoppel— 
Grounds  —  Inconsistency  Between  Con- 
duct and  Claims. 

Plaintiff  transferred  stock  of  the  Central 
Maine  Telephone  Company  to  defendant  under 
t  contract  by  which  defendant  was  to  transfer 
its  own  equipment  at  S.  to  the  Central  Maine 
Telephone  Company  within  two  years  or  forfeit 
(500,  and  in  two  years  the  defendant's  plan  for 
consolidation  was  ratified  at  a  meeting  at  which 
plaintiff  presided,  under  which  the  transfer  was 
made  to  the  Maine  Telephone  &  Telegraph  Com- 
pany, securing  to  all  parties  interested  prac- 
tically the  same  results  as  a  transfer  to  the 
Central  Maine  would  have  done,  and  plaintiff 
thereafter  participated  in  the  reorganization  in 
pursuance  of  the  election  at  such  meeting. 
Held,  In  an  action  to  recover  the  $500,  as  a  for- 
feiture, that  plaintiff  by  his  conduct  was  estop- 
ped from  claiming  a  forfeiture. 

[Bt  Note.— For  other  cases,  see  Estoppel, 
Cent  Dig.  H  204-210;  Dec.  Dig.  f  78.*] 

Exceptions  from  Supreme  Judicial  Court, 
Somerset  County,  at  Law. 

Action  by  Carl  M.  Holt  against  the  New 
Bigland  Telephone  ft  Telegraph  Company. 
Judgment  for  defendant,  and  plaintiff  ex- 
cepts.   Exceptions  overruled. 


Argued  before  WHITEHOUSE,  C.  J.,  and 
SAVAGE,  SPEAR,  CORNISH,  KING,  and 
HALEY,  JJ. 

Gould  ft  Lawrence,  of  Skowhegan,  for 
plaintiff.  Norman  L  Bassett,  of  Augusta, 
for  defendant. 

SPEAR,  J.  This  is  an  action  of  assump- 
sit in  which  the  plaintiff  seeks  to  recover 
|500  for  an  alleged  breach  of  contract  The 
plaintiff  avers:  That  he  was  the  owner  of 
351  shares  of  the  capital  stock  of  the  Central 
Maine  Telephone  Company,  a  corporation  or- 
ganized under  the  laws  of  Maine,  and  hav- 
ing a  place  of  business  at  Skowhegan,  Me. 
That  on  the  27th  day  of  February,  1905,  he 
entered  into  a  contract  whereby  he  agreed 
to  sell  351  shares,  a  majority,  of  the  capital 
stock  of  the  Central  Maine  Telephone  Com- 
pany to  the  New  England  Telephone  ft  Tele- 
graph Company,  also  a  corporation  duly  or- 
ganized by  law.  That  the  contract  contained 
the  following  stipulation:  "It  la  farther 
agreed  by  the  Telephone  Company  that  If 
It  shall  not  within  two  years  from  the  date 
of  this  agreement  transfer  to  said  Central 
Maine  Telephone  Company  its  plant  and 
equipment  connected  with  the  operation  of 
its  present  telephone  exchange  at  Skowhegan, 
Maine,  It  will  pay  to  said  Holt  the  further 
sum  of  five  hundred  dollars  ($500.00)."  That 
on  the  14th  day  of  March,  1905,  he  transfer- 
red to  the  defendant  the  351  shares,  as  stip- 
ulated, and  that  In  all  other  respects  he  did 
fully  perform  all  the  requirements  of  the 
contract  of  sale  between  himself  and  the 
defendant,  but  that  the  defendant,  notwith- 
standing the  plaintiff's  compliance  with  all 
the  terms  of  the  contract,  failed  and  refused 
to  perform  its  agreement  and  promise  con- 
tained in  the  written  memorandum  above  set 
forth,  that,  If  it  did  not  within  two  years  from 
the  date  of  the  agreement  transfer  its  equip- 
ment and  exchange,  it  would  forfeit  to  the 
plaintiff  the  sum  of  $500.  All  these  allega- 
tions are  admitted  by  the  defendant,  but  are 
sought  to  be  avoided  upon  the  averment  of 
waiver  and  estoppel.  We  think  this  conten- 
tion must  prevail. 

[1]  1.  Waiver  is  a  voluntary  relinquish- 
ment of  a  known  right,  benefit,  or  advantage 
which  would  otherwise  have  been  enjoyed. 
Berman  v.  Fraternities  H.  ft  A.  Ass'n,  107 
Me.  368,  78  Atl.  462.  It  Is  essentially  a  mat- 
ter of  intention,  which  may  be  proved  by  a 
course  of  acts  and  conduct  or  by  such  neg- 
lect or  failure  to  act  as  to  Induce  the  belief 
that  it  was  the  intention  and  purpose  to 
waive.  Burnham  v.  Austin,  105  Me.  196,  73 
Atl.  1089.  It  is  also  a  question  of  fact  lib- 
by  v.  Haley,  91  Me.  331, 39  Atl.  1004. 

[2,  3]  2.  Estoppel  is  a  rule  of  law  which 
prevents  a  party  from  asserting  his  rights 
when  he  has  so  conducted  himself  that  It 
would  be  contrary  to  equity  and  good  con- 
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science  tor  Mm  to  allege  and  prove  the  truth. 
His  conduct  need  not  be  characterized  by  an 
actual  intent,  to  mislead  or  deceive.  His 
acts,  declarations,  or  silence  must  be  of  such 
a  character  as  to  have  the  natural  effect  of 
Influencing  the  person  to  whom  it  is  address- 
ed to  do,  or  not  to  do,  to  his1  detriment,  what 
he  would  not  otherwise  have  done.  Rogers 
v.  Portland  &  Brunswick  St,  Ry.,  100  Me. 
86,  60  Atl.  713,  TO  L.  R.  A.  574.  Estoppel  is 
o  question  of  law.  Libby  v.  Haley,  supra. 
It  will  be  seen  from  these  rules  that  waiver 
Is  a  voluntary  relinquishment  of  a  known 
right;  yet,  if  a  party  without  such  Intention 
by  his  conduct  or  silence  misleads  the  other 
party,  he  then  is  estopped. 

[4]  Applying  these  familiar  principles  of 
law  to  the  conduct,  acts,  and  necessary  un- 
derstanding of  the  plaintiff,  touching  the 
transaction  of  which  he  complains,  we  can- 
not avoid  the  conclusion  that  his  attitude 
towards  these  proceedings,  "all  of  which  he 
saw,  and  a  part  of  which  he  was,"  might 
well  lead  the  defendant  to  the  natural  be- 
lief that  he  fully  acquiesced  in  the  result. 

It  appears  that  within  two  years  from  the 
date  of  the  agreement  the  defendant  had, 
with  the  knowledge  and  consent  of  the  plain- 
tiff, transferred  its  plant  and  equipment  con- 
nected with  the  operation  of  its  then  exist- 
ing telephone  exchange  at  Skowhegan,  Me., 
to  the  Maine  Telephone  &  Telegraph  Com- 
pany, instead  of  to  the  Central  Maine  Tele- 
phone Company,  as  was  stipulated  in  that 
paragraph  of  the  contract  already  quoted. 
Without  going  into  the  evidence  in  detail,  it 
would  seem  that  the  plan  of  consolidation 
which  had  been  conceived  by  the  defendant 
company  was  finally  consummated  by  this 
transfer.  On  May  10, 1906,  the  annual  meet- 
ing of  the  stockholders  of  the  Central  Maine 
Telephone  Company  was  called  at  its  office  at 
Hinckley,  Me.  This  meeting  was  adjourned 
to  May  24,  1906,  at  Hotel  Gerald  Fairfield. 
The  adjourned  meeting  was  called  to  order 
by  C.  M.  Holt,  the  plaintiff.  A  report  of 
different  officers  was  presented,  and  then  di- 
rectors for  the  succeeding  year  were  chosen, 
of  whom  C.  M.  Holt,  the  plaintiff,  was  one. 
At  this  meeting,  over  which  the  plaintiff 
presided  and  in  which  he  was  elected  a  di- 
rector, and  in  all  the  deliberations  of  which 
he  took  a  part,  action  was  taken  which 
provided  for  the  transfer  of  the  Central 
Maine,  the  plaintiff's  own  company,  to  the 
Maine  Telephone  &  Telegraph  Company,  and 
contemplated  the  transfer  of  the  defendant 
company's  exchange  at  Skowhegan.  The 
various  votes  which  were  passed  to  carry 
this  consolidation  into  effect  covered  in  de- 
tail all  the  requirements  necessary  to  fully 
consummate  the  purposes  of  the  transaction. 
The  plaintiff  presided  over  the  meeting  dur- 
ing which  were  presented  all  the  discussions, 
conversations,  purposes,  and  votes,  calculated 
to  consummate  the  reorganization,  represent- 


ed In  this  change  in  the  original  contract, 
and  understood  everything  that  was  going 
on ;  yet  he  did  not  protest  anything  that  was 
being  done,  never  intimated  that  he  did  not 
approve  of  the  scheme,  nor  hint  that  It  was 
not  perfectly  satisfactory  to  him.  He  re- 
mained silent,  although  an  active  participant 
In  the  whole  transaction  from  beginning  to 
end.  The  transfer  to  the  Maine  Telephone 
&  Telegraph  Company  operated  to  secure  to 
all  parties  interested  practically  the  same  re- 
sults as  a  transfer  to  the  Central  Maine 
would  have  done.  He  also  fully  participated 
In  the  accomplishment  of  the  reorganization, 
after  the  stockholders'  meeting  was  held,  la 
pursuance  of  the  action  thereof. 

We  cannot  avoid  the  conclusion  that,  by 
this  silent  acquiescence  and  active  participa- 
tion, the  plaintiff  waived  his  right  under  the 
original  contract,  or  was  estopped  to  assert  It 

Exceptions  overruled. 


HOWE  t.  ASHLAND  LUMBER  CO. 

(Supreme  Judicial  Court  of  Maine.     Dec.  11, 
1912.) 

1.  Navigable  Waters  (J  39*)  —  Riparian 
Ownebb— Injuries  Resulting  from  Raft- 
ing Logs— Liability. 

The  remedy  of  one  whose  land,  bordering 
on  a  river,  has  been  damaged  by  another  negli- 
gently allowing  its  logs  to  jam  on  piers  to /such 
an  extent  as  to  cause  the  water  to  overflow 
the  land  and  deposit  thereon  logs  and  other  de- 
bris floating  down  the  river  is,  under  Rev.  St 
c.  43,  55  7,  8,  providing  for  the  forfeiture  of 
logs  lodging  on  land  adjoining  any  waters,  and 
authorizing  an  owner  of  land  to  recover  dam- 
ages caused  by  logs  of  another  lodging  on  his 
lands. 

[Ed.  Note. — For  other  cases,  see  Navigable 
Waters,  Cent.  Dig.  §1  21,  53,  82,  103,  117,  127, 
239-244;    Dec.  Dig.  1  39. •] 

2.  Navigable  Waters  (J  39*)  —  Injuries  to 
Riparian  Owners— Rafting  Logs—  Liabil- 
ity. 

A  lumber  company  authorised  by  special 
act  to  erect  piers  and  booms  for  the  holding 
and  sorting  of  logs  floating  down  a  river,  pro- 
vided the  piers  and  booms  do  not  obstruct  nav- 
igation, and  to  condemn  necessary  land  for  the 
location  and  maintenance  of  the  piers,  may,  in 
the  exercise  of  due  care,  use  its  piers  and 
booms  for  all  purposes  they  are  intended  to 
subserve,  without  liability  for  any  damage  in- 
cident to  or  consequent  on  the  result  of  such 
use. 

W'Ed.  Note.— For  other  cases,  see  Navigable 
aters,  Cent.  Dig.  H  21,  53,  82,  103,  117,  127. 
239-244;    Dec.  Dig.  \  39.*] 

3.  Navigable  Waters  (J  39*)— Injuries  to 
Riparian  Owners— Floating  Logs. 

Where  the  negligence  of  a  lumber  com- 
pany, authorized  by  special  act  to  erect  and 
maintain  piers  and  booms  to  collect  and  sort 
logs  coming  down  a  river,  in  maintaining   its 

Siers  and  booms  co-operated  with  an  unusual 
ood  in  overflowing  riparian  land,  the  company 
must  compensate  the  owner  thereof  for  the 
damages  sustained;  and  it  could  not  escape 
liability  on  the  ground  that  the  flood  was  an 
act  of  God. 

[Ed.  Note.— For  other  cases,  see  Navigable 
Waters,  Cent  Di*.  §g  21.  53,  82,  108,  117,  127, 
239-244;    Deo.  Dig.  •  39.»] 
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1  NAVIGABLE  WATERS   (|  89*)— INJTTBIES  TO 
RIPARIAN  OWNERS— FLOATING  LOOS. 

Evidence  AeM  to  support  a  finding  that  a 
lumber  company  maintaining,  as  authorized  by 
special  act,  piers  and  booms  for  the  collect- 
ing and  sorting  of  logs  floating  down  a  river 
negligently  allowed  an  accumulation  of  logs 
and  (Ubris  on  the  piers,  though  it  was  practi- 
cable for  it  to  run  the  logs  through  the  open- 
inn  between  the  piers  to  the  booming  ground 
below. 

[Ed.  Note. — For  other  cases,  see  Navigable 
Waters,  Cent.  Dig.  H  21,  53,  82,  103, 117,  127, 
239-244;   Dec  Dig.  |  39.*] 

8.  Navigable  Watehs  (|  39*)— Maintain- 
ing Piers  and  Booms— Injuries  to  Ri- 
parian Owners— Liability. 
An  owner  of  land  bordering  on  a  river  may 
not  recover  from  a  lumber  company  maintain- 
ing, as  authorized  by  special  act,  piers  and 
booms  to  collect  and  sort  logs  floating  down 
a  river  damages  caused  by  an  overflow  of  the 
land  by  merely  proving  negligence  of  the  com- 
pany m  allowing  an  accumulation  of  logs  and 
debris  on  the  piers;  but  he  must  show  that 
tie  company,  in  connection  with  the  accumu- 
lation, was  charged  with  a  duty  of  anticipat- 
ing that  such  a  rainfall  as  caused  the  damage 
might  occur,  and  that  in  anticipation  of  such 
an  event  it  failed  to  remove  the  logs  to  the 
extent,  at  least,  of  preventing  die  flood  which 
occurred. 

[Ed.  Note.— For  other  cases,  see  Navigable 
Waters.  Cent.  Dig.  «  21,  53,  82,  103,  117,  127, 
239-244;   Dec  Dig.  8  39.*] 

8.  Navigable  Waters  (J  39*)— Maintaining 
Piers  and  Booms— Injuries  to  Riparian 
Owners— Liability. 
In  an  action  against  a  lumber  company 
maintaining,  as  authorized  by  special  act,  piers 
and  booms  for  the  collection  and  sorting  of 
logs  floating  down  a  river,  for  damages  to  ri- 
parian owner  caused  by  an  overflow  of  his 
land,  evidence  field  to  show  that  the  rainfall 
causing  the  overflow,  with  the  aid  of  the  negli- 
gence of  the  company  in  allowing  the  forma- 
tion of  a  jam  on  the  piers,  was  not  so  unprec- 
edented that  the  company  was  not  required  to 
anticipate  it;  and  it  was  liable  for  the  damag- 
es sustained. 

_JEd.  Note.— For  other  cases,  see  Navigable 
Waters,  Cent.  Dig.  ft  21,  53,  82,  103,  117,  127, 
239-244;    Dec  Dig.  §  39.*] 

7.  Appeal   and   Error   (f   843*)— Review- 
Matters  Unnecessary  to  Decision. 

Where  the  declaration  demanded  damages 
to  soil,  grass,  and  crops  to  the  amount  of  $500, 
and  the  uncontradicted  evidence  sustained  a 
claim  of  $600,  the  question  of  the  amount  of 
additional  damages  was  immaterial. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  fj  3331-3341;    Dec.  Dig.  f 

Report  from  Supreme  Judicial  Court, 
Aroostook  Comity,  at  Law. 

Action  by  Nathaniel  C.  Howe  against  the 
Ashland  Lumber  Company.  Cause  reported 
to  Supreme  Judicial  Court  Judgment  for 
Plaintiff. 

Argued  before  WHITEHOUSE,  C.  J.,  and 
SAVAGE,  SPEAR,  CORNISH,  KINO,  and 
HALEY,  JJ. 

Heroey  A  Barnes,  of  Houlton,  for  plaintiff. 
Powers  &  Archibald,  of  Houlton,  for  defend- 
ant 

SPEAR,  J.  This  case  comes  on  report 
The  facts  show  that  the  plaintiff,  during  the 


period  covered  by  his  writ  was  the  owner  of 
a  farm  upon  the  west  side  of  the  Aroostook 
river,  containing  an  intervale  of  about  14 
acres  bordering  upon  the  river.  The  defend- 
ant is  a  corporation  operating  lumber  mills  at 
a  dam  across  the  Aroostook  river  near  the 
village  of  Ashland,  and  about  6)6  miles  down 
the  river  from  the  land  of  the  plaintiff. 
Bearce  Island  is  a  short  distance  north  of 
the  plaintiff's  land.  Near  the  upper  end  of 
the  island  are  erected  three  large  piers, 
known  as  the  "Upper  Jam  Piers."  The  wa- 
ter space  from  the  west  shore  to  the  first 
pier  is  70  feet;  from  the  first  pier  to  the  sec- 
ond pier,  120  feet;  from  the  second  pier  to 
the  third  pier,  120;  from  the  third  to  the 
east  shore,  65  feet  |  The  defendant  for  about 
6  years,  has  used  the  river  exclusively,  for 
a  distance  of  over  6  miles  below  the  jam  piers 
and  about  8  miles  above  them,  for  the  driv- 
ing and  booming  of  its  logs  coming  Into  the 
river  from  above.  There  was  a  large  boom- 
ing privilege  below  the  piers,  which,  during 
the  period  covered  by  the  plaintiff's  declara- 
tion, was  entirely  unused.  It  consisted  of  3 
miles  of  dead  water,  and  was  easily  avail- 
able for,  booming  purposes. 

[1]  The  plaintiff,  in  his  writ  declares  that 
in  the  years  1906, 1907,  and  1908  the  defend- 
ant negligently  allowed  Its  logs  to  Jam  and 
accumulate  upon  the  Jam  piers  immediately 
north  of  his  land  to  such  an  extent  as  to 
cause  the  water  to  overflow  his  Intervale  and 
deposit  thereon  logs  and  other  debris  float- 
ing down  the  river,  to  such  a  degree  that  he 
was  damaged  in  each  of  these  years  and  put 
to  considerable  expense  in  removing  these 
deposits  from  his  land. 

It  is  the  opinion  of;  the  court  that  the  rem- 
edy for  damages  for  these  three  years,  under 
the  plaintiff's  declaration,  if  any  there  were, 
should  have  been  sought  under  R  8.  c  43, 
II  7,  & 

But  the  plaintiff  further  alleges  In  his  writ 
that  "on  the  1st  day  of  April,  1909,  and  on 
divers  other  days  and  tunes  between  that 
day  and  the  1st  day  of  November,  1909,"  the 
defendant  carelessly  and  negligently  allowed 
its  logs  to  accumulate  and  Jam  upon  these 
piers  to  the  extent  of  causing  the  water  to 
rise  to  an  unusual  height  and  flow  back  over 
his  Intervale,  and  to  remain  there  for  so  long 
a  time  as  to  destroy  and  render  worthless  a 
large  field  of  potatoes. 

[2]  The  defendant  however,  while  not  con- 
troverting the  overflow  of  the  plaintiff's  land 
and  the  destruction  of  his  crops  by  water, 
contends  that  by  virtue  of  a  special  act  of 
the  Legislature  It  was  authorized  to  erect, 
at  the  place  where  located,  piers  and  booms 
to  collect  hold,  separate,  and  sort  logs,  pulp- 
wood,  and  other  lumber  coming  down  the 
Aroostook  river.  The  act  also  provides  that 
they  shall  not  be  so  constructed  as  to  im- 
pede navigation  or  unreasonably  obstruct  the 
common  use  of  the  river.  It  further  gave 
the  defendant  company  the  right  of  eminent 
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domain  to  take  and  hold  Bach  lands  as  might 
be  necessary  for  the  location,  erection,  and 
maintenance  of  Its  piers  and  booms.  But 
this  provision  of  the  act  Is  immaterial  to  the 
consideration  of  the  question  in  issue.  We 
are  unable  to  discover  from  the  evidence  that 
the  defendant  had  In  any  way  violated  the 
provisions  of  this  act  in  the  location,  erec- 
tion, and  maintenance  of  its  piers. 

[3]  The  only  issue  which,  therefore,  seems 
to  be  raised  upon  the  law  and  the  evidence  is 
whether  the  defendant  exercised  reasonable 
care  In  the  execution  of  the  privileges  confer- 
red upon  It  by  the  Legislature.  There  can  be 
no  question  that  the  defendant,  within  the 
exercise  of  due  care,  had  a  right  to  use  its 
piers  and  booms  for  all  the  purposes  they 
were  Intended  to  subserve,  without  liability 
for  any  damages  Incident  to  or  consequent 
upon  the  result  of  such  use.  The  intent  and 
purpose  of  a  legislative  act  conferring  such 
privileges  is  to  protect  the  exercise  of  those 
privileges  to  the  full  extent  of  the  grant.  This 
rule  was  stated  In  Cushman  v.  Smith,  34  Me. 
247,  as  follows :  "When  a  company  only  does 
what,  by  Its  charter,  it  is  authorized  to,  and 
Is  free  from  fault  and  negligence  it  is  not 
liable  for  consequences  and  damages." 
Boothby  v.  Androscoggin  &  K.  Railroad  Co., 
SI  Me.  318,  and  Lawler  v.  Baring  Boom  Co., 
56  Me.  443,  and  cases  cited.  From  these  very 
cases  Itj  is  equally  well  established  that  there 
may  be  a  negligent  use  of  a  lawful  right 
The  decisions  are  numerous  and  varied  In 
declaring  the  application  of  this  principle  of 
law  to  the  use  of  piers  and  booms.  It  is 
found  in  Lawler  v.  Baring  Boom  Co.,  supra, 
on  page  447,  In  this  language:  "The  test 
of  exemption  from  liability  for  Injury  aris- 
ing from  the  use  of  one's  property  Is  said  to 
be  the  legitimate  use  or  appropriation  of  the 
property  in  a  a  reasonable,  usual,  and  prop- 
er manner,  without  any  unsklllfulness,  neg- 
ligence, or  malice."  In  applying  this  general 
statement  of  the  law  to  the  specific  use  of  a 
boom,  the  headnote  In  this  case  fairly  sum- 
marizes the  law  as  follows:  "A  boom  com- 
pany, being  without  fault  or  negligence  In  the 
erection  and  management  of  Its  boom,  is  not 
liable  for  the  fiowage  of  land  not  taken  un- 
der its  charter,  caused  by  the  boom,  in  co- 
operation of  an  unusual  accumulation  of  logs 
and)  a  large  rise  of  water."  Stated  In  the  af- 
firmative way,  the  converse  of  this  principle 
is  that,  If  land  not  taken  under  a  charter  is 
flowed  by  the  co-operation  of  an  unusual  ac- 
cumulation of  logs  and  a  large  rise  of  wa- 
ter, through  the  fault  or  negligence  of  the 
boom  company  in  the  erection  and  mainte- 
nance of  its  booms,  it  is  then  liable  for  such 
fiowage.  In  Trevitt  v.  Barnes,  21  N.  Y. 
Wkly.  Dig.  660,  it  is  said:  "One  driving  or 
floating  logs  on  a  navigable  stream  is  re- 
quired to  exercise  ordinary  care  to  prevent 
the  same  from  doing  damage  to  the  property 
of  riparian  owners."  This  rule  is  also  ex- 
tended to  the  exercise  of  such  care  as  to 
prevent  logs  delivered  in  the  stream  from 


creating  Jams  sufficient  to  cause  injury.   In 
Minnesota  is  found  the  same  rule.    In  Mich- 
igan, in  White  River  Log  Co.  v.  Nelson,  45 
Mich.  578, 8  N.  W.  587,  909,  It  is  held:   "When 
logs  are  allowed  to  form  jams  and  came 
fiowage  more  than  would  otherwise  exist,  the 
person  or  company  driving  the  logs  is  liable 
for  damages  to  lands  or  crops  resulting  from 
such  excessive  fiowage,  when  want  of  ordi- 
nary care  is  shown  in  not  breaking  up  the 
jam."    It  is  unnecessary  to  multiply  quota- 
tions.    In  every  state  in  the  Union  where 
lumbering  operations  have  been  made  and 
floatable  streams  driven,   this  rule  of  law 
touching  the  negligent  use  of  a  lawful  right 
has  been  declared.    But  the  defendant,  while 
not  controverting  the  application  of  these 
well-established  rules  of  law  to  the  negligent 
management  of  a  boom  or  piers,  goes  further 
and  contends  that,  even  though  found  negli- 
gent In  permitting  the  logs  to  accumulate 
upon  the  piers,  as  claimed"  by  the  plaintiff,  be 
should  even  then  be  excused  from,  liability, 
upon  the  ground  that  the  rise  of  water  which 
overflowed  the  plaintiff's  land  was  due  to 
vis  major.    The  rule  of  law  pertinent  to  the 
issue  of  vis  major,  while  familiar,  haa  been 
very  recently  stated  In  Emille  Willson  v. 
Boise  City,  20  Idaho,  183,  117  Pac.  115,  36 
L.   R.  A.   (N.   S.)   1162.     Suit   was  brought 
against  the  defendant  dty  for  flooding  cer- 
tain lands  and  cellars  where  the  city  Insist- 
ed that  it  was  not  liable  for  damages,  bas- 
ing Its  contention  upon  the  claim  that  the 
flood  was  unprecedented  and  unusual,  and 
therefore  attributable  to  vis  major,  or  act  of 
God.     Upon  this  contention  the  court  say: 
"The  decisive  qnestlon,  however,  arises  In 
this  case  as  to  what  constitutes  vis  major, 
or  the  act  of  God,  within  the  meaning  of  the 
law  of  negligence.    Black,  in  his  law  diction- 
ary, defines  it  thus:    'Any  misadventure  or 
casualty  Is  said  to  be  caused  by  the  act  of 
God  when  it  happens  by  the  direct,  immedi- 
ate, and  exclusive  operation  of  the  forces  of 
nature,  uncontrolled  or  uninfluenced  by  the 
power  of  man,  and  without  human  interven- 
tion, and  Is  of  such  a  character  that  It  could 
not  have  been  prevented  or  escaped  from  by 
any  amount  of  foresight  or  prudence,  or  by 
any  reasonable  degree  of  care  or  diligence, 
or  by  the  aid  of  any  appliances  which  the 
situation  of  the  party  might  reasonably  re- 
quire him  to  use.' " 

In  Gulf  Red  Cedar  Co.  v.  Walker,  132  Ala. 
553,  31  South.  374,  the  same  court  also  says: 
"The  term  'act  of  God,'  in  its  legal  sense,  ap- 
plies only  to  events  in  nature  so  extraordi- 
nary'that  the  history  of  climatic  variations 
and  other  conditions  in  the  particular  local- 
ity affords  no  reasonable  warning  of  them." 
In  Kansas  City  v.  King,  65  Kan.  64,  68  Pac. 
1093,  the  court  hold  that  an  unusual  flood, 
but  such  as  had  occasionally  occurred,  and 
of  rare  occurrence  in  that  vicinity,  yet,  un- 
der the  laws  of  nature,  might  be  anticipated 
to  occur  again,  was  not  within  the  role  of 
vis  major.    In  Ohio  4  M.  E.  Co.  t.  Barney, 
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139  111.  9,  28  N.  E.  1087,  82  Am.  St  Hep.  176, 
the  same  doctrine  Is  declared;  the  court  say- 
ing: "Though  of  rare  occurrence,  such  rain- 
falls are  not  phenomenal,  and  therefore  not 
bey  ond  reasonable  anticipation."  It  was  here 
held  that  a  cloudburst,  which  has  irregularly 
and  infrequently  occurred,  within  the  mem- 
ory of  man,  in  a  particular  locality,  was  not 
classed  as  vis  major. 

Upon  the  rules  of  law  governing  this  case, 
there  seems  to  be  no  particular  controversy 
between  the  plaintiff  and  the  defendant 
The  defendant  In  his  brief,  says:  "The 
propositions  of  law  which  are  applicable  to 
the  case  at  bar  are:  First  'If  an  inevitable 
accident  each  as  a  flood  which  the  defend- 
ant could  not  reasonably  anticipate,  caused 
the  damage,  and  the  acts  of  the  defendant  in 
no  way  contributed  to  the  injury,  he  would 
not  be  liable.'  That  is,  if  the  unusual  flood 
and  the  defendant's  negligence  co-operated, 
the  defendant  would  then  be  liable.  Sec- 
ond. That  the  method  provided  in  the  spe- 
cial act  of  1897  provides  for  the  compensa- 
tion of  the  plaintiff  for  such  damage  as  he 
would  suffer  from  the  reasonable  and  proper 
use  of  the  rights  granted.'  That  is,  for  an 
unreasonable  use  it  would  be  liable.  Upon 
the  application  of  these  two  principles  of  law 
to  the  facts,  the  rights  of  these  parties  are 
to  be  determined." 

[4]  The  first  question  accordingly  Is:  Did 
the  defendant  in  allowing  its  logs  to  drift 
down  and  accumulate  upon  the  piers,  as  the 
evidence  tends  to  show  they  did,  make  a  rea- 
sonable use  of  the  privileges  granted  It  by 
the  Legislature?  It  is  the  opinion  of  the 
court  that  It  did  not  We  cannot  avoid  the 
conclusion,  based  upon  fair  Inferences  from 
the  testimony,  that  the  plaintiff  has  sustain- 
ed the  burden  of  showing  that  the  defend- 
ant's logs,  together  with  the  driftwood  and 
other  debris  which  would  naturally  flow  down 
the  river  with  the  logs,  accumulated  and  Jam- 
med upon  the  piers  until  they  filled  the  river 
from  the  very  bottom  to  a  height  even  with 
the  top  of  the  piers,  which  were  2  or  3  feet 
above  high-water  mark.  The  uncontradicted 
testimony  shows  that  from  the  bottom  of  the 
river  this  Jam  was  24  to  80  feet  high  at  the 
piers,  and  extended  back  about  40  rods.  It 
also  appears  that  this  Jam  had  been  for  a 
long  time  upon  these  piers,  with  no  effort  on 
the  part  of  the  defendant  corporation  to  re- 
move it  although  Mr.  West  who  had  driven 
the  river  nearly  50  years,  says  the  logs 
"could  be  put  down  very  easy."  It  should 
also  be  charged  with  the  common  knowledge 
that  waste  from  the  mills  above — shingle 
butts,  billets,  shingle  hair,  sawdust  bark — 
and  the  natural  debris  of  the  stream,  coming 
dou-n  against  the  Jam  and  sifting  into  the 
Interstices  of  the  logs  would  construct  what 
was  a  comparatively  tight  dam  across  the 
river.  Nor  is  any  valid  reason  shown  by  the 
defendant  why  it  was  not  entirely  practica- 
ble for  It  to  have  run  these  logs  through  the 
large  openings  between  these  piers  to  the 


ample  booming  ground  below.  On  the  oilier 
hand,  its  manager  admits  that  it  was  practi- 
cable, and  that  there  was  plenty  of  room. 
While  ordinarily  this  condition  occasioned  no 
particular  damage,  as  the  water  would  perco- 
late through  this  Jam  of  logs  sufficiently  to 
prevent  the  formation  of  a  pond  above,  we 
cannot  believe  that  the  defendant  had  a 
right  under  the  act  of  the  Legislature,  to  al- 
low this  large  accumulation  of  logs  and  de- 
bris to  completely  close  this  river  for  an  in- 
definite time,  so  far  as  any  act  on  its  part 
seems  to  have  been  contemplated  for  Its  re- 
moval. 

[5,6]  But  the  mere  negligence  of  the  de- 
fendant in  allowing  this  accumulation  would 
not  be  sufficient  to  enable  the  plaintiff  to 
maintain  his  action.  It  is  Incumbent  upon  him 
to  show  that  the  defendant  in  connection  with  " 
this  Jam  of  logs  across  the  river,  was  charg- 
ed with  the  duty  of  anticipating  that  such  a 
rainfall  as  had  actually  come  and  caused  the 
damage  complained  of  might  occur,  and  that 
in  anticipation  of  such  an  event  It  should 
have  removed  these  logs  to  the  extent  at 
least  of  preventing  the  flood  which  occurred. 
Upon  this  phase  of  the  case  the  defendant 
raised  the  question  of  vis  major,  or  act  of 
God,  claiming  that  the  rainfall  was  so  un- 
usual and  unprecedented  that  the  defendant 
was  not  required  to  anticipate  it  and  that 
consequently  the  flood  was  vis  major.  But 
we  are  unable  to  see  the  force  of  defendant's 
contention,  either  that  the  flood  was  vis  ma- 
jor, or  that  if  vis  major,  it  relieves  the  de- 
fendant 

The  first  proposition  may  be  decided  Inde- 
pendent of  the  evidence  by  reference  to  that 
great  fountain  of  all  information — common 
knowledge.  There  is  no  claim  in  this  case 
that  there  was  a  cloudburst  that  this  was  a 
mountain  stream,  but  simply  that  there  was 
a  heavy  rain  for  three  days  in  the  month  of 
September,  1909.  There  is  scarcely  a  year 
when,  during  some  month  in  the  year,  such 
a  rainstorm  does  not  occur;  and  it  will  be 
observed  that  there  was  not  an  element  con- 
tributory to  this  flood,  as  it  is  called,  out- 
side the  water  of  a  very  heavy  rainfall. 

It  Is  attempted,  however,  to  show  that  this 
rise  of  water  above  the  piers  was  no  higher 
than  all  along  the  river.  But  this  contention 
is  clearly  negatived  by  the  testimony  of  the 
plaintiff,  who  says  the  river  itself  In  front 
of  his  Intervales  rose  from  12  to  15  feet 
"from  the  natural  condition  of  the  river  be- 
fore it  started  to  rain."  While  at  other  plac- 
es along  the  river  defendant's  witnesses  say 
the  water  was,  at  the  ordinary  freshet  height 
"somewhere  in  the  neighborhood  of  4  feet, 
a  little  strong,  I  should  think,"  as  stated  by 
Mr.  Churchill.  We  think  that  it  requires  no 
evidence  to  establish  the  conclusion  that 
every  man  of  mature  age  and  common  ex- 
perience must  be  held  to  anticipate  that  In 
this  climate  a  rainstorm  for  three  or  four 
days  may  occur  in  any  month  of  the  year. 
We  think  it  can  even  be  said  that  it  is  not 
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unlikely  to  occur.  Therefore  our  conclusion 
Is  that  the  rainfall  which  overflowed  the  riv- 
er and  flooded  the  plaintiff's  intervale  was 
not  vis  major.  But,  even  if  it  was  vis  ma- 
jor, It  does  not  relieve  the  defendant.  It  al- 
ready appears  that  the  accumulation  of  logs 
upon  the  piers  was  negligence  and  beyond 
the  protection  of  the  legislative  act  If, 
therefore,  the  rainfall  was  unprecedented, 
the  defendant's  negligence  co-operated  with  It 
to  produce  the  rise  of  water  above  the  piers 
and  the  overflow  of  the  plaintiff's  land. 
Without  the  jam,  It  is  evident  that  the  flood 
would  not  have  been  so  great,  and  certainly 
could  not  have  continued  for  any  great  length 
of  time.  This  situation  falls  directly  within 
the  rule  laid  down  In  Smith  v.  Western  R. 
R.  Co.,  91  Ala.  456,  8  South.  754,  11  L.  R.  A. 
619,  24  Am.  St.  Rep.  929,  In  which  the  court 
said:  "While  it  Is  true  that  no  human  agency 
can  prevent  or  stay  an  act  of  God,  the  act 
itself  being  that  of  omnipotence  and  irresist- 
ible, it  Is  frequently  the  case  that  the  results 
or  natural  consequences  of  an  act  of  God, 
by  the  exercise  of  reasonable  foresight  and 
prudence,  may  be  foreseen  and  guarded 
against  Where  this  can  be  done  by  the  ex- 
ercise of  reasonable  diligence  and  prudence, 
a  failure  to  do  so  would  be  negligence,  and 
subject  the  party  upon  whom  this  duty  de- 
volved to  damages,  although  the  original 
cause  was  an  act  of  God."  This  rule  was 
also  declared  in  Lake  v.  Milliken  et  aL,  62 
Me.  240,  16  Am.  Rep.  456,  In  which  the  head- 
note  fairly  states  the  result  of  the  opinion, 
as  follows:  "Every  wrongdoer  is,  at  least, 
responsible  for  all  the  mischievous  conse- 
quences that  might  be  reasonably  expected, 
under  the  circumstances,  to  result  from  his 
misconduct  Where  an  injury  is  the  result 
of  two  concurring  causes,  the  party  respon- 
sible for  one  of  these  causes  is  not  exempt 
from  liability,  because  the  person  who  Is  re- 
sponsible for  the  other  cause  may  be  equally 
culpable."  Hence  it  could  hardly  be  said  that 
where  the  defendant's  own  negligence  con- 
tributed that  the  consequences  could  be 
charged  to  the  act  of  God. 

At  this  point  it  is  interesting  to  note  that 
there  is  an  apparent  Inconsistency  in  the  de- 
cisions of  the  different  courts  In  declaring, 
as  was  said  in  the  Alabama  case,  that,  al- 
though the  original  cause  was  an  act  of  God, 
yet,  If  it  could  be  avoided  with  the  exercise 
of  reasonable  diligence  and  prudence,  a  fail- 
ure to  do  so  would  be  negligence.  But,  strict- 
ly speaking,  vis  major  or  act  of  God  is  such 
an  unprecedented  and  extraordinary  operation 
of  the  forces  of  nature  that  human  provi- 
dence is  not  required  to  anticipate  its  hap- 
pening. Therefore,  to  say  that  vis  major  or 
act  of  God  does  not  excuse,  when  negligence 
co-operates  with  it  to  produce  Injury,  would 
seem  to  imply  that  human  foresight  should 
be  held  to  anticipate  the  act  of  God.  But  in 
the  practical  application  of  these  decisions  it 
will  be  seen  that,  although  the  operation  of 


the  forces  of  nature  may  be  unprecedented, 
and  In  that  sense  the  act  of  God,  yet,  if  they 
are  not  the  proximate  cause  of  the  injury, 
but  are  aided  in  producing  it  by  the  negli- 
gence of  human  agency,  then  such  agency  la 
not  excused. 

In  other  words,  the  fury  of  the  elements 
may  be  the  act  of  God;  but  its  effect  may  be 
governed  by  the  act  of  man. 

Upon  all  of  the  evidence,  it  is  the  opinion 
of  the  court  that  the  plaintiff  has  sustained 
the  burden  of  showing  that  the  defendant, 
in  allowing  its  logs  to  accumulate  and  remain, 
as  they  did,  upon  the  piers  in  1909,  was  guilty 
of  negligence. 

The  plaintiff  also  charges  the  defendant 
with  negligence  in  allowing  its  logs  to  ac- 
cumulate and  remain  upon  the  piers  in  the 
spring  of  1910,  when,  on  account  of  the  fresh- 
et In  June  of  that  year,  his  meadow  was 
again  overflowed,  and  his  growing  grass,  oat, 
and  potato  crop  materially  injured.  From 
the  evidence  it  is  also  the  conclusion  of  the 
court  that  In  1910  the  defendant  was  guilty 
of  negligence  in  allowing  these  logs  to  ac- 
cumulate entirely  across  the  river  and  form 
a  dam  sufficient  to  cause  the  rise  of  water 
that  produced  the  overflow  upon  the  plain- 
tiffs land.  It  appears  from  the  evidence  that 
it  was  entirely  feasible  for  the  defendant 
company  to  have  run  these  logs  down  be- 
tween these  piers,  so  as  to  have  prevented  the 
jam  which  completely  filled  the  river.  Nor 
was  it  permitted  to  let  the  logs  so  jam  by 
its  legislative  favor.  While  a  mere  violation 
of  the  act  would  not  inure  to  the  benefit  of 
the  plaintiff  In  this  case,  it  may  properly  be 
recalled  to  show  that  the  defendant,  in  ac- 
cepting the  legislative  act,  regarded  with  ap- 
proval the  feasibility  of  keeping  the  chan- 
nel clear,  as  required  by  the  act 

[7]  Upon  the  question  of  damages  alleged 
to  have  been  sustained  by  the  plaintiff  in 
1909,  he  declares  upon  an  injury  to  the  soil 
and  grass  then  growing,  upon  which  no  evi- 
dence, seems  to  have  been  offered,  and  upon 
damages  to  his  potato  crop,  to  the  amount  of 
|500.  Upon  this  allegation  evidence  was  of- 
fered tending  to  show  damages  to  the  amount 
of  over  $1,200  for  the  market  value  of  the 
potatoes  in  the  field,  and  additional  damages 
for  labor,  phosphate,  etc.  Under  the  plain- 
tiff's declaration  it  becomes  unnecessary  to 
discuss  the  question  of  amount,  inasmuch  as 
the  uncontradicted  evidence  sustains  this 
claim  of  $500.  The  plaintiff  also  alleges  in- 
jury to  his  grass,  oat  crop,  and  potato  crop 
growing  at  the  time  of  the  freshet  in  1910, 
and  upon  this  we  are  inclined  to,  take  his 
figures  upon  the  damages.  He  claims  that 
the  loss  upon  his  potato  crop  was  $162,  and 
upon  his  oat  crop  $155,  making  a  total  of 
$317.  In  accordance  with  the  stipulation  of 
the  report,  the  entry  must  be: 

Judgment  for  the  plaintiff  for  $867  and  In- 
terest from  the  date  of  the  writ 

CORNISH,  J.,  concurred  in  the  result. 
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JOHNSON  t.   PUBLIC  SERVICE  RY.  CO. 

(Court  of  Error*  and  Appeals  of  New v  Jersey. 

Not.  21, 1912.) 

(Syllabus  oy  the  Court.) 
Stjukt  Railboads  (I  86*)  —  Constbtjotiow 

AND  MAIHTBNAHCB  —  LlABIIJTY  FOB  IlWTJ- 
BXJBS. 

While  it  is  a  rule  that  a  railway  company 
having  the  right  to  lay  tracks  in  a  public  street, 
hy  the  general  principles  of  the  common  law 
and  without  either  statute  or  ordinance  or  con- 
tractual obligation,  is  bound  to  lay  its  tracks  in 
a  proper  manner,  and  to  keep  them  in  a  proper 
■tate  of  repair,  nevertheless  liability  of  such  a 
company  for  failing  to  keep  the  surface  of  the 
street  in  repair  does  not  result  from  the  mere 
fact  that  the  corporation  has  been  vested  with  a 
franchise  or  license  to  use  the  public  street 
The  liability  to  ""■<"«•»!"  the  pavement,  as  such, 
if  it  exists,  must  rest  upon  some  statute  or  ordi- 
nance imposing  such  a  duty,  or  must  arise  out 
of  the  obligations  of  a  contract;  and,  in  the 
absence  of  statute,  ordinance,  or  contractual  ob- 
ligation creating  such  duty,  a  railway  company 
is  not  liable  to  one  of  the  traveling  public,  who 
is  injured  by  stumbling  over  one  of  its  tracks 
which  is  exposed  by  reason  of  the  highway  be- 
coming depressed  at  the  place  of  the  accident, 
when  such  depression  in  the  street  has  not  been 
occasioned  by  the  negligence  of  the  company. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  If  150,  173,  183-186,  187;  Dec  Dig. 

Kalisch  and  Treacy,  JJ.,  dissenting. 

Error  to  Circuit  Court,  Hudson  County. 

Action  by  Martha  Johnson  against  the 
Public  Service  Railway  Company.  Judg- 
ment for  defendant,  and  plaintiff  brings  er- 
ror.   Affirmed.  I 

Weller  ft  Lichtenstein,  of  Hoboken,  for 
plaintiff  In  error.  Edwards  &  Smith,  of  Jer- 
sey City,  for  defendant  in  error. 

WALKER,  Ch.  This  writ  of  error  brings 
op  for  review  the  propriety  of  a  judgment 
of  nonsuit  granted  by  the  Hudson  circuit 
court  The  case  was  one  in  tort  for  an  in- 
jury received  by  the  plaintiff  while  walk- 
ing across  Courtland  street  at  Its  Intersec- 
tion with  Central  avenue,  Jersey  City,  on 
the  night  of  November  17,  1910.  At  the 
point  In  question  a  flagstone  on  the  street 
crossing  had  become  depressed,  and  the 
plaintiff  caught  her  foot  on  the  north  rail  of 
the  defendant  company's  trolley  track,  and 
fell  with  such  force  that  both  her  arms  were 
broken.  The  street  at  tbe  point  in  question 
had  been  In  the  same  condition  about  a  year 
and  a  half. 

The  nonsuit  was  ordered  upon  the  ground 
that  no  negligence  had  been  shown  on  the 
part  of  the  defendant,  and  this,  In  turn, 
was  rested  upon  the  ground  that  the  defend- 
ant company  owed  no  duty  to  the  traveling 
public  for  the  condition  of  the  highway  at 
the  locus  In  quo.  The  case  of  Fielders  v. 
North  Jersey  St  Ry.  Co.,  68  N.  J.  Law,  343, 
63  AU.  404,  54  AU.  822,  59  L.  R.  A.  455,  96 
Am.  St  Rep.  552,  Is  controlling.  Counsel  for 
both  plaintiff  and  defendant  seem  to  con- 


cede this.  It  Is  tbe  only  case  but  one,  in 
our  own  courts,  cited  by  counsel  for  tbe 
plaintiff  in  error,  and  is  the  only  case  cited 
by  counsel  for  the  defendant  In  error.  In 
that  case  (Fielders  v.  North  Jersey  St  Ry. 
Co.)  It  was  held  that  the  liability  of  a  rail- 
way company  to  maintain  the  pavement  of  a 
public  street  on  which  its  tracks  are  laid 
does  not  result  from  the  mere  fact  that  the 
corporation  has  been  vested  with  a  fran- 
chise or  license  to  use  the  street;  that  such 
liability,  if  it  exists,  must  either  rest  upon 
some  valid  statute  or  ordinance  imposing 
such  duty  or  must  arise  out  of  contractual 
obligations.  68  N.  J.  Law,  346,  53  AU.  404, 
54  AU.  822,  59  L.  R.  A.  455,  96  Am.  St 
Rep.  552. 

The  case  at  bar  Is  barren  of  evidence 
showing  any  municipal  ordinance  requiring 
the  defendant  company  to  repair  the  street 
or  maintain  it  at  grade,  nor  have  we  been 
pointed  to  an  act  of  the  Legislature  mak- 
ing such  a  requirement  of  the  defendant 
company.  The  actionable  negligence  includes 
the  notion  that  a  legal  duty  has  been  violat- 
ed, and  as  no  legal  duty  by  the  defendant 
to  repair  the  street  Is  shown  to  exist  in  this 
case  in  virtue  of  a  statute  or  an  ordinance, 
that  duty,  if  any,  must  arise  out  of  the 
common  law.  The  general  principles  of  the 
common  law  require  a  street  railway  com- 
pany which  is  authorized  to  lay  its  tracks 
In  the  public  street,  to  lay  them  in  a  prop- 
er manner  and  keep  them  in  a  state  of 
proper  repair.  68  N.  J.  Law,  346,  53  AtL 
404,  54  AU.  822,  59  L.  R.  A.  455,  96  Am.  St 
Rep.  552.  This  doctrine,  however,  does  not 
come  in  aid  of  the  plaintiff's  case,  because 
tbe  proofs  fail  to  disclose  improper  laying 
of,  or  want  of  repair  In,  the  tracks  of  the 
defendant  company.  The  Injury  to  the 
plaintiff  happened  solely  from  the  fact  that 
one  of  the  stones  or  flags  forming  a  cross- 
walk had  sunk,  leaving  a  depression  of  2% 
feet  in  length  and  1%  feet  In  width,  and 
about  2%  inches  In  depth,  running  up  to  the 
northerly  side  of  the  north  rail  of  the  track 
and  extending  northerly  between  the  rail 
and  the  curbstone. 

Counsel  for  the  plalnUff  in  error  seeks  to 
avoid  the  effect  of  Fielders  v.  North  Jer- 
sey St  Ry.  Co.  by  saying  that  this  language 
in  the  opinion  of  this  court  in  that  case: 
"Nor  is  there  anything  to  connect  the  de- 
fect with  the  defendant's  rails  or  sleepers, 
or  to  show  that  anything  done  or  omitted  In 
the  construction,  maintenance,  or  operation 
of  the  railway  produced  the  defect" — meant 
in  that  case  that  if  the  Injury  to  the  plain- 
tiff had  been  the  result  of  falling  over  a 
rail  or  sleeper  which  the  company  had  al- 
lowed to  extend  above  the  adjacent  pave- 
ment (as  In  the  case  at  bar),  it  would  have 
been  liable.  In  our  opinion  the  language 
quoted  from  the  Fielders  Case  is  no  author- 
ity for  the  position  of  the  plaintiff  In  er- 
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ror,  but  on  the  contrary,  affords  ground 
upon  which  to  rest  the  Judgment  of  non- 
suit There  Is  nothing  In  this  case  to  con- 
nect the  defect  (the  sunken  flagstone)  with 
the  defendant's  rails  or  other  construction, 
or  to  show  that  anything  was  done  or  omit- 
ted In  the  construction,  maintenance,  or  op- 
eration of  the  railway,  which  produced  the 
defect  The  municipal  authorities  having 
charge  of  the  highway  appear  to  have  been 
responsible  for  Its  condition  at  the  time  of 
the  accident 

There  must  be  an  affirmance  of  the  Judg- 
ment of  the  court  below. 

KALISOH  and  TREACY,  JJ.,  dissent 


WALKER  ▼.  BOARD  OF  CHOSEN  FREE- 
HOLDERS OF  ESSEX  COUNTY  et  al 
(Court  of  Errors  and  Appeals  of  New  Jersey. 
Nov.  18, 1812.) 

(SyUaou*  by  the  Court.) 

Counties  (t  65*)— Terms  or  Office — Clerk- 
ships— "Office." 

The  provisions  of  section  6  of  "an  act  to 
reduce  the  number  of  members  of  boards  of 
chosen  freeholders,"  etc.  (the  Strong  Act  [P.  L. 
190*2,  p.  67]),  concerning  the  terms  of  office  of 
certain  officers,  do  not  apply  to  a  mere  clerk- 
ship in  a  county  institution. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent  Dig.  {{  87,  98;  Dec.  Dig.  |  66.* 

For  other  definitions,  see  Words  and  Phrases, 
voL  6,  pp.  4921-4931;   voL  8,  p.  7736.] 

Error  to  Supreme  Court 

Action  by  Herbert  Walker  against  the 
Board  of  Chosen  Freeholders  of  the  County 
of  Essex  and  others.  Judgment  for  defend- 
ants, and  plaintiff  brings  error.    Affirmed. 

Benjamin  F.  Jones,  of  Orange,  for  plain- 
tiff in  error.  Frank  H.  Sommer,  of  Newark, 
for  defendants  in  error. 

GARRISON,  J.  The  Judgment  of  the  Su- 
preme Court  is  affirmed. 

We  do  not  find  it  necessary  to  consider 
the  question  decided  by  that  court  respect- 
ing the  conflict  between  the  provisions  of 
the  Strong  Act  (P.  L.  1902,  p.  6(5)  and  the 
Civil  Service  Act  (P.  L.  1909,  p.  294),  for 
the  reason  that  the  provision  of  the  Strong 
Act  upon  which  the  plaintiffs  in  error  rely 
applies  only  to  "offices"  and  "officers,"  where- 
as the  appointment  they  seek  to  sustain  con- 
cerns a  mere  clerkship  In  one  of  the  county 
institutions.  That  such  an  employment 
Judged  by  the  nature  of  its  duties,  as  shown 
by  a  stipulation,  Is  not  an  office,  is  clear 
from  our  decisions,  which  are  collected  In 
the  opinion  recently  filed  in  the  case  of 
Fredericks  v.  Board  of  Health  (Sup.)  82  AtL 
628. 

Even  conceding  that  the  holdover  officers 
recognized  by  the  Strong  Act  are  to  be  treat- 
ed as  such  by  force  of  the  language  of  the 
act  under  which  they  are  appointed  (P.  L. 


1900,  p.  168),  such  construction  does  not  ex- 
tend beyond  the  officers  and  heads  of  depart- 
ments specifically  enumerated  in  section  6 
of  that  act  and  "such  other  officers"  as  may 
be  determined  by  the  resolution  of  the 
board.  The  duties  appertaining  to  the  clerk- 
ship In  question  are  performed  by  an  agent 
employed  by  the  board,  and  not  by  virtue  of 
any  office  recognized  by  this  act 

The  effect  of  the  Strong  Act  is  not  to  in- 
vest this  employment  with  the  attributes  of 
a  position,  still  less  to  constitute  it  an  office. 

Upon  this  ground  the  Judgment  of  the 
court  below  Is  affirmed. 


STEVENSON  v.  AKARMAN. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

Nov.  18, 1912.) 

Husband  and  Win  (I  208*)— Services  of 
Wife — Nursing  and  Board  Furnished  to 
Third  Person— Right  of  Action — "Domes- 
tic  DUTIEB." 

Services  rendered  by  a  wife  in  the  borne 
of  her  husband  to  a  lodger  residing  with  them, 
though  consisting  largely  of  personal  attendance 
of  the  wife  and  including  the  nursing  of  the 
lodger  when  sick,  were  '"domestic  duties^"  for 
which,  in  the  absence  of  an  express  promise  by 
the  lodger  to  pay  the  wife,  she  could  not  re- 
cover; the  implied  promise  being  to  pay  the 
husband,  and  not  the  wife. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  88  760-764;   Dec  Dig.  |  208.*] 

Error  to  Supreme  Court 

Action  by  Exllda  M.  Stevenson  against 
John  N.  Akarman.  Judgment  for  plaintiff, 
and  defendant  brings  error.    Reversed. 

Bourgeois  ft  Coulomb,  of  Atlantic  City,  for 
plaintiff  In  error.  Rullf  V.  Lawrence,  of 
Freehold,  for  defendant  In  error. 

GUMMERE,  C.  J.  This  suit  was  brought 
by  Mrs.  Stevenson  against  the  executor  of 
Mrs.  Annoria  Pawl,  deceased,  to  recover  for 
services  rendered  to  her  as  a  nurse  during 
the  last  17  months  of  her  life.  The  trial 
resulted  In  a  verdict  for  the  plaintiff,  and 
the  present  writ  of  error  is  sued  out  by  Mrs. 
Pawl's  executor  to  review  the  Judgment 
entered  thereon. 

The  proofs  on  the  part  of  the  plaintiff 
showed  that  she  Is  a  married  woman,  and 
that  during  the  period  covered  by  the  serv- 
ices which  are  the  basis  of  her  claim  she  re- 
sided with  her  husband  at  their  home  in  the 
village  of  Frenau;  that  Mrs.  Pawl  came  to 
live  with  them  as  a  boarder  in  March,  1909, 
and  remained  there  until  her  death  in  July, 
1910,  paying  her  board  each  week;  that  dar- 
ing all  of  that  period  Mrs.  Pawl  was  suf- 
fering with  sciatic  rheumatism,  and  requir- 
ed considerable  care  and  attention,  which 
was  given  to  her  by  the  plaintiff,  who  also 
acted  as  nurse  for  the  invalid  when  occasion 
required;  and  that  those  services  were  ren- 
dered to  her  by  the  plaintiff  without  any 
promise  on  the  part  of  Mrs.  Pawl  to  make 
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any  compensation  therefor.  At  the  close  of 
the  plaintiff's  case  there  was  a  motion  to 
nonsuit,  upon  the  ground  that  the  proofs 
disclosed  no  right  of  action  on  the  part  of 
the  plaintiff  against  the  executor  of  the  de- 
cedent. The  motion  was  refused,  and  In 
this  we  think  there  was  error. 

Services  rendered  by  a  wife  In  the  home  of 
her  husband  to  a  lodger  residing  with  them, 
even  though  they  consist  largely  of  the  per- 
sonal attendance  of  the  wife,  and.  include 
the  nursing  of  the  lodger  when  sick,  are 
within  the  range  of  her  domestic  duties, 
and,  without  an  express  contract  or  promise 
made  by  the  lodger  to  the  wife,  the  latter 
cannot  maintain  an  action  against  him,  or, 
In  the  case  of  his  death,  his  executor,  for 
the  recovery  of  compensation  for  such  serv- 
ices. The  Implied  contract  which  the  law 
raises  In  such  a  case  Is  that  the  person  to 
whom  such  services  are  rendered  will  make 
reasonable  compensation  therefor  to  the  hus- 
band, and  not  to  the  wife.  Garretson  v.  Ap- 
pleton,  58  N.  J.  Law,  886,  37  Atl.  160;  Peter- 
son v.  Chrlstlanson,  68  N.  J.  Law,  382,  66 
Aa  288;  Oakley  v.  Emmons,  73  N.  J.  Law, 
206,  62  Atl.  996. 

There  having  been  nothing  in  the  proofs 
offered  on  the  part  of  the  defendant  to  vary 
the  situation  as  exhibited  by  the  testimony 
in  the  plaintiffs  case,  the  Judgment  under 
review  must  be  reversed. 


AMERICAN  MALLEABLES    CO.   ▼.   TOWN 
OP  BLOOMPIELD. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
Nov.  18,  1912.) 

(Syllabut  oy  the  Court.) 

1.  Railroads  (|  99*)  —  Construction  and 
Maintenance— Grade  Crossings— Amend- 
kknt  of  Contract. 

There  is  power  to  alter  or  amend  a  con- 
tract entered  into  between  a  railroad  company 
and  a  municipality  under  statutes  (3  C.  8.  1910. 
PP.  4234,  4266,  4258)  for  the  elimination  of 
grade  crossings,  provided  such  alterations  or 
amendments  concern  those  matters  which  are 
included  in  the  objects  of  the  said  legislation, 
namely,  the  security  of  life  and  property  to 
be  affected  by  a  change  of  grade  in  railroad 
tracks  or  streets. 

[Ed.  Note. — Por  other  cases,  see  Railroads, 
Cent  Dig.  H  293-296,  297-304;    Dec.  Dig.  | 

2.  Municipal  Corporations  (8  226*)— Con- 
tracts—Power  to  Contract. 

A  municipal  body  has  no  power  to  indem- 
nify one  against  his  own  act  which  may  result 
in  damage  to  the  property  of  another,  where 
public  rights  are  not  concerned. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  if  646-650;   Dec.  Dig. 

im*] 

3.  Municipal  Corporations  (f  115*)— Ordi- 
nances—Repeal. 

A  mere  resolution  of  the  governing  body 
of  a  municipality  will  not  serve  to  repeal  or 
modify  a  duly  enacted  ordinance.  To  do  so 
necessitates  action  of  like  formality  to  that  re* 


quired  for  the  enactment  of  the  original  ordi- 
nance. 

[Ed.  Note. — Por  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  ||  266%,  267;  Deo. 
Dig.  |  115.*] 

4.  Municipal  Corporations  (f  115*)— Ordi- 
nances— Repeat.. 

An  ordinance  judicial  in  Its  nature  cannot 

be  repealed  wholly  or  in  part,  except  upon  due 

and  proper  notice. 
[Ed.  Note.— Por  other  cases,   see  Municipal 

Corporations,  Cent  Dig.  ff  266%,  267;    Dec. 

Dig.  |  115.*] 

Garrison  and  Trenchard,  JJ.,  dissenting. 

Error  to  Supreme  Court 

Action  by  the  American  Malleables  Com- 
pany against  the  Town  of  Bloomfleld,  In  the 
county  of  Essex.  Judgment  for  plaintiff  (81 
Ati.  500),  and  defendant  brings  error.  Af- 
firmed. 

Charles  P.  Kocher  and  Edward  M.  Colle, 
both  of  Newark,  for  plaintiff  in  error.  Pitney, 
Hardin  ft  Skinner,  of  Newark,  for  defendant 
In  error. 

VOORHEES,  J.  This  writ  of  error,  run- 
ning to  the  Supreme  Court,  brings  to  test  the 
judgment  of  that  court  In  setting  aside  a  res- 
olution of  the  town  council  of  the  town  of 
Bloomfleld,  adopted  March  6,  1911,  and  all 
proceedings  thereunder.  The  resolution  thus 
removed  authorized  and  directed  the  mayor 
and  clerk  to  enter  into  and  execute  on  be- 
half of  the  municipality  a  supplementary 
agreement  with  the  railroads,  providing  for 
the  modification  of  a  previous  contract  be- 
tween them,  dated  July  12,  1910,  for  the 
elimination  of  grade  crossings,  made  pur- 
suant to  certain  acts  of  the  Legislature,  viz., 
General  Railroad  Act  1903  (C.  S.  p.  4234),  "An 
act  to  authorize  any  town  or  city  to  enter 
into  contracts  with  railroad  companies,"  etc., 
approved  March  20,  1901  (C.  S.  p.  4266),  and 
"An  act  to  provide  funds,"  etc.,  approved 
March  SO,  1904  (O.  S.  p.  4258).  The  original 
contract,  dated  July  12, 1910,  had  been  sanc- 
tioned by  an  ordinance,  and  had  for  its  pur- 
pose the  abolition  of  grade  crossings  in  the 
town. 

The  prosecutor,  the  defendant  in  error  In 
this  court,  owned  the  land  upon  which  Its 
manufacturing  plant  is  located,  abutting  on 
Mechanic  street,  which  ran  between  the  rail- 
road and  the  prosecutor's  property,  and  en- 
Joyed  the  use  of  a  switch  or  Industrial  Biding 
from  the  main  line  of  the  railroad  across  Me- 
chanic street  at  grade  to  the  prosecutor's 
lands.  The  scheme  to  elevate  embodied  the 
vacation  of  Mechanic  street,  and  the  sub- 
stitution In  lieu  of  the  former  Industrial 
switch  of  an  elevated  siding  to  leave  the 
main  line  in  its  elevated  position,  and  thence 
to  be  carried  upon  abutments  to  the  prose- 
cutor's lands.  The  vacation  of  Mechanic 
street  was  in  fact  accomplished  before  the 
date  of  the  resolution  under  review,  and  the 
work  under  the  original  contract  had  pro- 
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greased  ao  tar  that  the  railroad  tracks  had 
been  moved  westerly  within  the  limits  of 
what  was  formerly  Mechanic  street  The 
work  of  replacing  the  industrial  siding  in  its 
proposed  elevated  position  had  so  far  advanc- 
ed that  the  abutments  had  been  completed 
for  it  to  pass  from  the  main  tracks.  Posses- 
sion of  the  land,  lying  within  the  bounds  of 
Mechanic  street  (vacated),  reverting  to  the 
prosecutor  upon  its  vacation,  had  been  per- 
mitted to  the  railroad  company,  and  the  in- 
dustrial sidings  formerly  existing  had  been 
removed. 

A  petition  had  been  presented  to  the  coun- 
cil on  January  3,  1911,  for  the  opening  of  a 
new  street,  which,  for  convenience,  may  be 
called  New  Mechanic  street,  to  run  practical- 
ly parallel  to  old  Mechanic  street,  close  to, 
but  westerly  of  its  site,  and  through  lands 
of  the  prosecutor.  Because  of  an  incorrect 
description  of  the  new  street,  the  petition 
was  withdrawn,  and  again,  in  corrected  form, 
presented  on  January  16,  1911.  The  proceed- 
ings to  open  this  new  street  were  restrained 
by  injunction  out  of  the  Court  of  Chancery 
on  April  8,  1911,  still  in  full  force.  Such 
was  substantially  the  condition  of  affairs  at 
the  time  of  the  passage  of  the  resolution,  and 
the  execution  on  the  date  of  its  passage  of 
the  supplementary  contract,  which  modified 
the  original  contract  by  eliminating  the  in- 
dustrial sidings  of  the  prosecutor.  In  this 
resolution  and  contract  the  railroad  stipulat- 
ed "to  purchase  and  acquire  by  condemnation 
or  agreement  all  the  lands  required  by 
them  for  the  said  Improvement,  lying  with- 
in the  boundary  lines  of  said  Mechanic  street 
as  heretofore  existing,  being  specifically  all 
of  the  land  lying  within  the  lines  of  Mechanic 
street  abutting  the  lands  of  the  American 
Malleables  Company  and  the  Hedden  Iron 
Construction  Company  and  which  would  re- 
vert to  the  full  possession,  use  and  enjoy- 
ment of  the  said  American  Malleables  Com- 
pany and  the  said  Hedden  Iron  Construction 
Company  upon  the  vacation  of  Mechanic 
street  as  aforesaid.  The  town  shall  pay  to 
the  railroad  companies  all  money,  costs  and 
expenses  in  excess  of  twenty-five  hundred 
dollars  which  the  railroad  companies  shall 
be  required  to  pay  out  and  expend  in  and  for 
the  acquiring  of  all  the  said  lands  acquired 
by  it  within  the  lines  of  said  Mechanic  street 
for  the  purpose  aforesaid.  *  *  *  The 
town  shall  indemnify  and  save  harmless  the 
railroad  companies  and  their  respective  suc- 
cessors and  assigns  from  and  against  all 
claims,  demands,  suits,  actions,  damages, 
costs  and  expenses  which  the  railroad  com- 
panies or  either  of  them  shall  incur  or  be 
subjected  to  by  or  on  account  of  the  Ameri- 
can Malleables  Company  and  the  Hedden  Iron 
Construction  Company  and  all  persons  whom- 
soever by  reason  of  the  omission  or  elimina- 
tion or  failure  to  reconstruct  and  maintain 
an  Industrial  siding  or  switch  leading  from 
the  main  tracks  of  the  railroad  companies  to 


the  lands  and  property  of  the  American  Mal- 
leables Company.  No  other  or  farther 
amendment,  alteration,  or  change  in  the 
Bald  agreement  between  the  parties  hereto 
dated  July  12,  1910,  or  in  the  work  therein 
provided  for  as  contemplated  by  this  supple- 
mental agreement  except  as  herein  specifical- 
ly described  and  in  all  other  respects  the 
aforesaid  agreement,  dated  July  12,  1910, 
shall  be  and  remain  in  full  force,  virtue  and 
effect" 

[1]  It  is  argued  in  behalf  of  the  town  that 
by  the  decision  of  the  Supreme  Court  there 
has  been  a  denial  of  power,  under  the  exist- 
ing legislation,  to  enter  Into  a  contract,  such 
as  the  one  under  consideration  is.  Undoubt- 
edly sufficient  power  has  been  given  by  the 
Legislature  to  enable  the  town  to  contract 
for  changes  in  streets,  their  vacation  or  open- 
ing, for  the  purposes  of  securing  safety  to 
the  public  by  means  of  the  elimination  of 
grade  crossings,  and  thereby  promote  the  in- 
terest of  the  municipalities.  Such  contracts, 
when  properly  made,  the  municipalities  have 
plenary  power  to  carry  into  execution  by 
proper  municipal  proceedings  in  the  manner 
provided  by  their  respective  charters  (Morris 
&  Cummlngs  Dredg.  Co.  v.  Jersey  City,  64 
N.  J.  Law,  587,  46  AtL  609),  and,  of  course,  in- 
cidentally the  structures  to  be  erected  may 
be  made  sightly,  perhaps  to  the  point  of  be- 
ing ornamental  (Morris  &  Essex  B,  R.  Co.  ▼. 
Newark,  76  N.  J.  Law,  569,  70  Atl.  194).  Nor 
can  the  power  to  alter  and  amend  such  a  con- 
tract be  doubted,  provided  such  alterations 
and  amendments  concern  those  matters  which 
are  Included  In  the  objects  of  the  legislation 
in  question,  namely,  the  security  of  life  and 
property,  effected  by  change  of  grade  in  rail- 
road tracks.  But  the  abandonment  of  the 
proposed  industrial  sidings,  at  the  time  of 
the  change  In  the  original  contract  did  not 
tend  to  this  purpose.  Their  proposed  recon- 
struction was  to  be  upon  private  properties, 
and  thus  the  agreement  to  do  away  with 
them  did  not  tend  to  promote  the  public  good, 
or  to  confer  any  advantage  upon  the  public. 

Moreover,  the  opening  of  New  Mechanic 
street  was  no  part  of  the  proposed  work,  as 
set  forth  in  the  original  ordinance.  It  may 
be  true  that  the  subject  bad  been  mooted 
during  the  progress  of  the  development  of 
the  elevation  scheme,  and  that  certain  in- 
dependent steps  may  have  been  instituted, 
looking  to  the  opening  of  such  a  street  and 
there  may  have  been  In  contemplation  that 
if  the  new  street  should  be  opened,  the  sid- 
ings would  constitute  an  obstruction  to  it 
But  for  aught  that  appears,  the  street  might 
never  be  opened.  True,  an  application  by 
property  owners,  pursuant  to  the  Town  Act 
(P.  L.  1895,  p.  218),  under  which  Bloomfield 
has  its  legal  existence,  to  open  the  new  street 
was  made,  and  is  under  consideration,  but 
as  before  remarked,  formed  no  part  of  the 
work,  as  originally  contemplated  In  the  ordi- 
nance and  contract,  nor  is  its  location  and 
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opening  now  provided  for  In  the  supple: 
mental  contract  It  may  never  be  opened, 
and  the  siding  upon  prosecutor's  private 
property  may  nevertheless  be  destroyed.  If 
the  contracting  parties  had,  in  their  supple- 
mental agreement,  provided  for  the  opening 
of  the  new  street,  as  Incidental  to  the  work 
of  the  elevation,  and  for  the  abolition  of  the 
sidings,  as  obstructive  to  such  new  street, 
and  dangerous  to  the  public,  a  different  ques- 
tion would  have  been  presented  for  decision. 

The  present  agreement  deals  only  with 
structures  upon  private  property,  except  that 
it  provides  for  the  expenditure  of  public 
money  for  the  benefit  of  the  railroad  com- 
panies in  their  acquisition,  for  their  own  pur- 
poses, of  the  lands  formerly  constituting  the 
site  of  the  vacated  street  to  the  amount  of 
the  cost  of  such  acquisition,  in  excess  of  $2,- 
500,  at  which  price  the  companies  had  there- 
tofore secured  an  option  to  purchase  con- 
tingent upon  the  construction  of  the  indus- 
trial sidings.  The  town  under  the  terms  of 
the  former  agreement  was  free  from  liabili- 
ty for  damage  for  vacation  of  Mechanic 
street  in  excess  of  $2,500,  and  was  not  oblig- 
ed to  stand  the  cost  of  acquiring  land  in 
that  street  after  its  vacation  for  the  benefit 
of  the  railroad  company.  In  addition  to 
the  foregoing,  the  town  agreed  to  indemnify 
the  railroad  companies  for  damages  which 
might  accrue  to  them  by  reason  of  the  omis- 
sion of  the  switches.  The  amendment  to  the 
contract,  as  matters  stood  at  the  time  of 
Its  execution,  in  effect,  compels  the  town  to 
pay  for  the  prosecutor's  damages,  caused  by 
the  removal  of  Its  private  siding  by  the  rail- 
road companies. 

[2]  A  municipal  body  has  no  power  to  in- 
demnify one  against  his  own  act  which  may 
result  In  damage  to  the  property  of  another, 
where  public  rights  are  not  concerned.  2 
Dillon,  Mun.  Corp.  {  814.  There  may  be 
cases  where  the  grade  crossing  legislation 
may  give  such  authority,  when  the  act  re- 
salting  in  damages  Is  Inseparably  connected 
with  the  agreed  plan  to  carry  out  the  object 
of  such  legislation,  but  that  Is  not  this  case. 

[t]  The  point  has  been  made  that  an  ordi- 
nance as  distinguished  from  a  resolution  is 
required  to  authorise  a  contract,  on  the 
part  of  the  municipality  for  the  opening  or 
nesting  highways,  or  altering  the  lines  or 
grades  of  streets,  Inasmuch  as  these  acts  are 
required  by  the  statute  under  which  Bloom- 
field  is  incorporated,  to  be  done  by  ordinance, 
and  such  contracts  are  not  self-executing. 
Clark  v.  Elisabeth,  81  N.  J.  Law,  666,  40 
Atl.  616,  787.  It  Is  conceded  that  we  have  no 
authoritative  decision  In  this  state  upon  this 
Point  It  Is  not  necessary  to  recount  the 
arguments  made  for  and  against  limiting  the 
exercise  of  such  power  by  ordinance  only, 
for  the  original  contract  had  In  fact  sprung 
from  an  authorization  in  the  form  of  an 
ordinance.  The  further  Insistence  is  that 
the  supplemental  resolution  assuming  to  al- 


ter an  ordinance  and  the  contract  cannot 
stand.  That  proposition  must  be  sound  If 
the  original  contract  needed  municipal  action 
by  way  of  ordinance  to  support  it 

The  plaintiff  in  error  asserts  authority  in 
the  original  contract  itself  for  Its  modifica- 
tion by  mere  resolution,  In  the  following 
clause:  "As  it  may  be  found  necessary  by 
both  parties  hereto,  during  the  progress  of 
said  work,  to  make  changes  In  plans  or  parts 
of  plans,  or  in  the  construction  of  said  work, 
it  Is  hereby  agreed  that  when  such  changes 
are  approved  by  resolution  of  the  town  coun- 
cil of  Bloomfleld  the  work  shall  proceed  in 
accordance  therewith.  A  copy  of  such  resolu- 
tion shall  be  made  a  part  of  this  agreement, 
and  a  certified  copy  thereof  shall  be  furnish- 
ed to  the  companies."  And  In  another  para- 
graph as  follows:  "It  is  further  understood 
and  agreed  that  either  party  hereto  shall  not 
be  required  to  assume  or  participate  In  any 
expense  or  pay  any  sum  of  money  what- 
ever or  do  any  work  whatever,  or  contribute 
any  lands  or  property  In  connection  with  any 
work,  matters  or  things  In  this  agreement 
mentioned  or  referred  to,  or  shown  upon  the 
annnexed  plans,  except  the  expenses,  mon- 
eys, work,  land  and  property  which  In  this 
agreement  are  specifically  provided  to  be 
borne,  paid,  done,  performed  or  contributed 
by  said  respective  parties,  unless  same  shall 
be  hereafter  otherwise  agreed  to  by  a  sup- 
plemental agreement  duly  executed."  It  ar- 
gues that  by  reading  these  two  paragraphs 
together  it  Is  to  be  gathered  that  changes 
by  resolution,  not  involving  extra  expense  or 
work,  on  the  part  of  the  railroad  company, 
would  be  binding  upon  It  but  if  extra  ex- 
pense and  work  were  thus  rendered  neces- 
sary, then,  to  obligate  the  .railroad  to  per- 
form, there  must  be  "a  supplemental  agree- 
ment duly  executed."  The  argument  is  not 
persuasive.  The  contrasting  provisions  In- 
dicate rather  that  the  railroad  and  the  town 
in  carrying  on  the  work  may  find  minor 
changes  necessary,  and,  when  such  changes 
have  the  approving  resolution  of  the  munici- 
pal body,  It  shall  be  sufficient  authority,  on 
the  part  of  the  town,  for  the  company  to 
proceed  accordingly.  These  changes  evident- 
ly refer  to  those  not  substantially  altering 
the  scheme,  or  In  any  way  involving  the 
rights  of  third  parties.  The  later  quoted 
provisions  bind  the  contracting  parties  to 
adhere  closely  to  the  terms  of  the  original 
contract  except  where  a  duly  executed  sup- 
plemental agreement  shall  change  it  We 
conclude  that  these  provisions  are  not  suffi- 
cient to  warrant  by  resolution  an  alteration 
of  the  scope  and  magnitude  of  that  here 
presented. 

To  return,  then,  to  a  consideration  of  the 
effect  of  a  resolution  working  a  modification 
of  an  ordinance.  The  latter  is  of  a  higher 
grade  than  the  former.  There  is  abundance 
of  authority  holding  that  an  ordinance  can- 
not be  amended,  repealed,  or  suspended,  ex- 
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cept  by  an  act  of  equal  dignity.  2  Dill.  Man. 
Corp.  (5th  Ed.)  |  572;  1  Smith,  Mod.  L.  Corp. 
i  548 ;  28  Cye.  880;  21  Am.  ft  Eng.  Enc.  of  L. 
1003 ;  City  of  Pazton  v.  Bogardus  (1903)  201 
111.  628,  66  N.  E.  853;  Bills  v.  City  of  Goshen, 
117  Ind.  221,  20  N.  E.  115,  3  L.  R  A.  261 ; 
Cascaden  v.  City  of  Waterloo,  106  Iowa, 
673,  77  N.  W.  333.  We  are  of  opinion  that 
by  the  weight  of  authority  a  mere  resolution 
will  not  serve  to  repeal  or  modify  a  duly 
enacted  ordinance,  and  that  to  do  so  neces- 
sitates action  of  like  formality  to  that  re- 
quired for  the  enactment  of  the  original 
ordinance. 

[4]  But,  if  we  are  in  error  In  this  regard, 
yet  there  is  an  insuperable  obstacle  to  sus- 
tain the  modified  agreement  In  this  case.  It 
interfered  with  private  rights;  and  there- 
fore was  Judicial  in  Its  character.  Its  ex- 
press object  was  to  abolish  a  private  siding 
existing  at  the  time  of  its  passage  upon  pri- 
vate property.  It  Is  settled  by  a  long  line 
of  decisions  that  municipal  action  which 
affects  or  adjudicates  regarding  property 
rights,  to  be  valid,  can  be  taken  only  after 
notice  actual  or  constructive  has  been  given 
to  those  whose  rights  are  affected.  Cape 
May  v.  R.  R.  Co.,  60  N.  J.  Law,  224,  87 
Atl.  892,  39  L.  R  A.  609 ;  Camden  v.  Mul- 
ford,  26  N.  J.  Law,  49;  Moore  v.  Haddon- 
field,  62  N.  J.  Law,  386,  41  Atl.  946.  In  the 
last  case  it  was  held  by  this  court  that,  "If 
the  original  ordinance  was  a  Judicial  act,  It 
could  not  be  abrogated  even  in  part,  save 
upon  notice."  The  prosecutor  was  a  prop- 
erty owner,  and  It  does  not  appear  that  it, 
or  any  other  property  owner,  had  actual  no- 
tice or  notice  by  construction  of  the  contem- 
plated resolution,  or  of  the  execution  of  the 
contract  which  followed  Immediately  upon 
its  passage.  Every  Intendment  must  be 
made  against  the  fact  that  any  notice  was 
given.  This  Is  sufficient  to  set  aside  the  res- 
olution. 

The  town,  however,  contends  In  opposition 
that  the  prosecutor  has,  in  fact,  no  prop- 
erty rights  to  be  affected,  and  that  nowhere 
do  any  facts  appear  supporting  such  right 
in  the  siding,  and  that  the  passage  of  the 
resolution  and  the  making  of  the  contract 
were  in  no  sense  Judicial  acts.  The  argu- 
ment is  that  the  prosecutor  has  failed  to 
show  any  contractual  relation  with  the  rail- 
road companies  either  with  regard  to  the 
original  switch  or  the  proposed  switch  to  be 
substituted.  It  does  appear  that  a  switch 
existed  there  originally,  and  the  agreement 
shows  that  a  new  one  was  to  be  substituted. 
The  contention  Is  that  because  a  switch  ex- 
isted gave  no  right  to  Its  continuance,  that 
it  is  there  by  sufferance,  and  cites  Swift  v. 
D.  L.  &  W.,  66  N.  J.  Eq.  48,  67  Atl.  456,  as 


authority  for  the  claim  that  no  right  to 
maintain  the  switch  originally  existed  in  the 
prosecutor,  and  that,  in  fact,  it  was  unlaw- 
ful, because  crossing  a  public  highway. 

Whatever  may  have  been  the  relation  be- 
tween these  parties  before  the  making  of  the 
agreement  of  July  12,  1910,  the  railroad  com- 
panies, by  that  contract,  agreed  to  construct 
a  substituted  siding,  and  the  city  assented 
to  It,  and  In  the  carrying  out  of  the  general 
scheme  of  elevation  It  may  be  that  sufficient 
authority  was  vested  in  the  town,  as  well 
as  In  the  railroad  companies,  to  make  a  val- 
id contract  for  the  preservation  of  the  pros- 
ecutor's access  to  the  railroad  tracks  in 
this  manner,  and  under  the  existing  condi- 
tions. Moreover,  by  the  terms  of  the  agree- 
ment, a  benefit  was  conferred  upon  the 
prosecutor  in  consideration  for  which  the 
railroad  companies  had  been  enabled  to  ac- 
quire their  option  to  purchase  the  lands  of 
the  prosecutor  required  for  their  improve- 
ment at  a  lower  price  than  they  otherwise 
would.  So  that,  whatever  may  have  been 
the  status  of  the  siding  originally,  It  seems 
clear  now  that  the  prosecutor  has  a  prop- 
erty right  to  Its  construction.  In  Styles  v. 
Long,  70  N.  X  Law,  801,  57  Aa  448,  this 
court  held  that  one,  not  a  party  to  a  con- 
tract, has  no  status  to  sue  upon  it,  if  he  be 
a  person  with  whom  the  contracting  par- 
ties never  meant  to  come  Into  contractual 
relations,  and  that  a  possible  benefit  to  each 
party  by  the  performance  of  a  contract  is 
not  enough  to  give  him  the  right  to  main- 
tain an  action  upon  It  To  have  that  effect 
it  must  appear  that  the  contract  was  made 
for  his  benefit  The  agreement  fairly  shows, 
not  only  that  the  railroad  companies  and 
the  town  did  contemplate  contractual  rela- 
tions with  the  prosecutor,  but  that  the  for- 
mer actually  contracted  for  its  benefit  by 
agreeing  to  the  construction  of  the  substi- 
tuted sidings,  as  delineated  upon  the  plans 
accompanying  that  Instrument 

It  seems  to  us  to  be  plain  that  property 
rights  flowed  to  the  prosecutor  from  tt,  and 
that,  by  the  enforcement  of  the  supplemen- 
tal resolution,  they  will  be  swept  away 
without  notice.  It  is  not  an  Instance  of 
third  parties,  being  merely  indirectly  and 
Incidentally  advantaged  through  perform- 
ance of  the  contract  To  permit  the  blot- 
ting out  of  the  rights  of  the  prosecutor  In 
this  summary  way  would  be  equivalent  to 
appropriating  property  without  compensa- 
tion and  without  due  process  of  law. 

The  judgment  of  the  Supreme  Court  un- 
der review  will  be  affirmed. 

GARRISON  and  TRBNCHARD,  JJ,  dis- 
sent 
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FBELINGHUTSEN  v.  FBELINGHUTSEN 

•t  aL 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

Nov.  18,  1812.) 

(SvttaUme  bp  the  Cowri.) 

Wills   (j  634*)— Constbuotion— Vbbtbd  ob 

CoirrrNQKNT  Intbbxsts— "Dibect  Descend- 

AKTB." 

A  testator  directed  that  the  remainder  of 
his  estate  be  held  by  his  executor  upon  trust 
to  pay  the  income  to  his  wife  until  the  young- 
est child  then  living  reach  the  age  of  21  years, 
and  on  the  death  of  his  wife  to  pay  income  to 
his  four  children,  naming  them,  T'or  to  the  di- 
rect descendant  or  descendants  of  either  of 
them  in  equal  shares,"  or  if  the  youngest  child 
should  reach  the  age  of  21  years  during  the 
life  of  the  wife,  to  pay  one-third  of  the  income 
to  his  wife  and  two-thirds  to  his  said  children, 
"or  such  of  them  as  may  then  be  living,  or 
to  their  direct  descendant  or  descendants  share 
and  share  alike."  Held,  that  the  children  took 
a  vested  interest  in  the  income,  subject  to  the 
trusts  created,  and  that  on  the  death  of  the 
widow,  there;  being  no  gift  over  of  the  corpus, 
the  children  or  the  direct  descendants  of  those 
deceased  would  take  the  trust  fund  absolutely, 
and  that  the  words  "direct  descendants,"  as 
used  by  the  testator,  mean  descendants  of  any 
child  dying  during  the  existence  of  the  trust, 
and  not  descendants  of  those  of  the  children 
living  at  the  death  of  testator's  wife  and  the 
termination  of  the  trust. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  f|  1488-1510;    Dec.  Dig.  |  634.*] 

Bill  In  equity  by  George  G.  Frelinghuysen, 
executor,  against  Sara  I*  B.  Frelinghuysen 
and  others  for  the  construction  of  the  will  of 
Peter  H.  Ballantlne.  From  the  decree,  de- 
fendants appeal    Affirmed. 

Hie  bill  of  complaint  In  this  cause  prays 
the  construction  of  the  last  will  and  testa- 
ment of  Peter  H.  Ballantlne,  deceased.  He 
■died  leaving  a  widow  and  four  children, 
three  daughters  and  a  son.  The  widow  and 
testator's  son,  George,  are  now  deceased.  The 
latter  left  no  descendants.  Of  the  three 
daughters,  two  have  children  living,  and 
whatever  interest  George  had  in  the  estate 
under  the  will  was  sold  by  his  trustee  in 
bankruptcy  and  purchased  by  two  of  his  sis- 
ters. 

So  much  of  the  will  as  is  necessary  for  the 
determination  of  the  questions  raised  reads 
as  follows: 

"(5)  The  remainder  of  my  estate  shall  be 
held  In  trust  by  my  executors,  and  the  in- 
come thereof  paid  to  my  beloved  wife,  Isa- 
bella Linen  Ballantlne,  until  the  youngest 
child  then  living  shall  reach  the  age  of  twen- 
ty-one years  and  on  the  death  of  my  beloved 
wife,  my  executors  shall  hold  for  the  bene- 
fit of  and  pay  the  income  thereof  to  my 
children,  Sara  Linen,  Isabel  A.,  George  A. 
and  Mary  C,  or  to  the  direct  descendant  or 
descendants  of  either  of  them  In  equal 
shares,  subject  to  the  provisions  of  section 
7  hereinafter  as  to  the  share  of  George  A. 
Ballantlne. 

"(6)  That  when  my  youngest  child  then 


living  shall  reach  the  age  of  twenty-one 
years,  the  executors  shall  pay  to  my  beloved 
wife  one-third  (1/3)  of  the  Income  of  my  es- 
tate, and  divide  the  other  two-thirds  (2/3)  in 
equal  shares  between  my  children,  Sara,  Is- 
abel, George  and  Mary,  or  such  of  them  as 
may  be  then  living,  or  to  their  direct  de- 
scendant or  descendants,  share  and  share 
alike  per  stirpes,  provided,  however,  that  the 
payment  of  the  Income  to  any  child  or  chil- 
dren aforesaid,  or  to  a  descendant  or  de- 
scendants of  either  shall  be  first  approved 
by  my  beloved  wife,  otherwise  the  same  shall 
be  withheld  for  the  benefit  of  that  child 
from  whom  It  may  be  bo  withheld. 

"(7)  That  one-fifth  (1/6)  part  of  the  share 
of  my  son,  George  A  Ballantlne  (provided  for 
in  section  6),  in  my  estate  shall  be  made  over 
to  him  absolutely  on  his  reaching  the  age  of 
twenty-one  years,  and  that  in  addition  there- 
to three-fifths  (3/5)  of  his  share  in  my  estate 
be  made  over  to  him  on  his  reaching  the  age 
of  twenty-eight  years,  provided  the  executors, 
with  the  approval  of  my  beloved  wife,  if  she 
Is  then  living,  may  delay  the  payment  of  the 
last-mentioned  part  of  his  share,  to  wit,  the 
three-fifths  (3/5)  part  until  such  time  as  they 
may  approve,  and  that  the  remaining  one* 
fifth  (1/5)  part  of  his  share  be  held  in  trust 
by  executors  for  the  benefit  of  my  said  son, 
George  A  Ballantlne,  and  his  direct  descend- 
ants." 

"(9)  I  request  that  my  executors  sell  all 
my  unimproved  real  estate  for  the  benefit 
of  my  estate." 

"(11)  That  the  house  and  lot  No.  29  (27) 
Washington  street,  Newark,  New  Jersey,  I 
will  and  bequeath  to  my  daughter  Sara  Linen 
Ballantlne  Frelinghuysen,  the  amount  paid 
for  the  same  by  me  to  be  deducted  from  any 
share  or  portion  which  may  hereafter  be 
allotted  or  paid  to  her  from  my  estate  by  my 
executors. 

"(12)  I  hereby  authorize  my  executors, 
with  the  consent  of  my  beloved  wife,  to  sell 
and  dispose  of  any  and  all  of  my  real  estate, 
Improved  or  unimproved,  for  the  benefit  of 
my  estate." 

By  the  decree  appealed  from  It  was  ad- 
judged that  the  trust  provided  In  the  fifth 
and  sixth  paragraphs  terminated'  on  the 
death  of  the  widow  of  the  testator,  and  that 
thereupon  each  of  the  three  of  the  surviving 
children  of  the  testator  became  vested  with 
an  absolute  estate  in  one-fourth  of  the  prin- 
cipal fund;  that  the  assignees  of  testator's 
son,  George,  to  whom  his  Interest  was  con- 
veyed by  his  trustee  in  bankruptcy  proceed- 
ings, are  vested  with  the  remaining  one- 
fourth  part;  and  that  the  power  of  sale 
provided  in  paragraph  12  of  the  will  ceased 
on  the  death  of  the  widow.  The  grandchil- 
dren of  the  testator,  claiming  that  they  take 
the  corpus  of  the  estate  after  the  death  of 
testator's  children,  have  appealed  from  this 
decree. 
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Collins  ft  Oorbtn  and  Ohas.  B.  Bradley,  all 
of  Jersey  City,  for  appellants.  Pitney,  Hard- 
in ft  Skinner,  of  Newark,  for  respondent. 
John  O.  H.  Pitney,  of  Newark,  for  children  of 
testator. 

BERGEN,  J.  (after  stating  the  facts  as 
above).  The  contention  of  the  grandchildren 
of  the  testator  Is  that  under  the  foregoing 
will  the  residuary  estate  must  be  held  by  the 
executors,  after  the  death  of  the  widow,  In 
trust  to  pay  the  Income,  during  life,  to  the 
children,  and  the  corpus  of  the  fund  there- 
after to  the  grandchildren  of  testator.  The 
correctness  of  this  claim  depends  upon  the 
solution  of  the  question  whether  the  chil- 
dren take  under  the  will  a  vested  Interest 
in  the  corpus  of  the  trust  fund  or  simply  a 
life  estate  with  remainder  to  the  grand- 
children. 

There  is  no  express  gift  of  the  principal; 
but  there  Is  a  gift  of  the  Income  of  the  re- 
siduary estate  to  the  children  without  limita- 
tion, and  without  disposition  of  the  remain- 
der, which  confers  an  absolute  title  in  the 
fund  from  which  the  income  arises,  unless 
It  clearly  appears  that  a  contrary  disposi- 
tion is  Intended.  Guliek  v.  Gullck,  27  N.  J. 
Eq.  498;    Post  v.  Rivers,  40  N.  J.  Eq.  21. 

The  appellants  Insist  that  the  true  con- 
struction of  this  will  limits  the  right  of  tes- 
tator's children  to  a  life  estate  with  remain- 
der over  to  them  as  the  direct  descendants 
of  the  children,  and  rest  this  claim  upon  the 
direction  in  paragraphs  5  and  6  that  on  the 
death  of  testator's  wife  his  executors  should 
hold  the  fund  for  the  benefit  of,  and  to  pay 
the  income  thereof  to,  his  four  children, 
"or  to  the  direct  descendant  or  descendants 
of  either  of  them  in  equal  shares." 

We  fail  to  find  anything  in  these  para- 
graphs which  Indicates  an  intention  to  give 
the  principal  to  the  grandchildren,  but,  on 
the  contrary,  when  read  with  other  parts 
of  the  will,  their  clear  meaning  Is  that  di- 
rect descendants  of  any  child  dying  during 
the  existence  of  the  trust  shall  take  as  a  sub- 
stitute for  a  deceased  parent,  and  in  no 
way  limits  the  estate  of  a  child  in  the  prin- 
cipal. That  it  was  the  intention  of  the  tes- 
tator to  give  his  estate  to  his  children  in 
equal  shares  Is  manifested  by  other  provi- 
sions In  his  will.  In  paragraph  7  he  directs 
that  one-fifth  "of  the  share  of  my  son, 
George,"  shall  be  made  over  to  him  abso- 
lutely on  his  reaching  the  age  of  21  years, 
and  in  paragraph  11  he  gives  to  his  daughter 
Sara  a  house  and  lot,  and  then  directs  that 
the  amount  he  had  paid  for  it  should  be 
"deducted  from  any  share  or  portion  which 
may  be  hereafter  allotted  and  paid  to  her 
from  my  estate."  If  it  was  not  Intended  to 
give  his  children  the  principal  of  the  fund 
from  which  the  income  waa  to  be  derived 
during  the  continuance  of  the  trust,  then 
neither  of  the  children  last  mentioned  had 
been  given  any  share,  one-fifth  of  which 
could  be  paid  to  one  when  he  reached  21 


years,  or  from  which  the  value  of  the  bouse 
given  the  other  could  be  deducted. 

In  addition  to  the  foregoing,  we  are  of 
opinion  that  by  using  the  words  "held  for 
the  benefit  of,  and  pay  the  Income  thereof 
to  my  children,"  in  paragraph  5,  he  Intended 
to  give  to  his  children  the  sole  beneficial 
interest  in  the  residue  of  his  estate  in  equal 
shares;  the  principal  being  held  In  trust 
for  a  limited  period,  during  which  the  in- 
come therefrom  was  payable  as  directed. 

Reading  paragraphs  5,  6,  and  7  togeth- 
er, the  purpose  of  the  testator  as  therein 
expressed  was  that,  during  the  life  of  his 
wife  and  the  minority  of  bis  youngest  liv- 
ing child,  his  estate  should  be  held  in  trust, 
to  pay  the  entire  Income  to  the  widow  until 
the  youngest  child  reach  the  age  of  21  years, 
and  thereafter  to  pay  the  Income  to  the 
widow  and  the  children  in  the  proportions 
set  out  In  paragraph  6,  during  the  infancy 
of  his  youngest  child  and  the  life  of  the 
widow,  and  thereafter  the  principal  to  his 
children  to  be  their  absolute  property,  ex- 
cept as  to  the  share  given  to  George,  one- 
fifth  of  which  was  to  be  paid  to  him  when  be 
reached  the  age  of  21  years,  and  three-fifths 
to  be  made  over  to  .him  on  reaching  the  age 
of  28  years,  subject  to  the  approval  of  his 
wife,  if  she  should  then  be  living,  and  that 
the  remaining  one-fifth  was  to  be  held  in 
trust  by  bis  executors  for  the  benefit  of 
George  and  his  direct  descendants;  in  other- 
words,  the  last  one-fifth  was  to  be  held  on 
the  same  terms  as  the  shares  given  to  his 
three  daughters,  to  become  payable  when 
the  trust  terminated 

We  are  also  of  opinion  that  the  active 
trust  ended  on  the  death  o(  the  wife,  or  at 
such  time  thereafter  as  the  youngest  living 
child  reached  the  age  of  21  years,  and  it 
being  admitted  that  the  youngest  child  has 
reached  that  age,  and  that  the  widow  la 
dead,  the  shares  of  the  children  in  the  prin- 
cipal fund  are  now  absolute  and  subject  to 
payment. 

The  appellants  rely  upon  the  construction 
given  to  this  will  by  the  federal  courts  In  a 
contest  between  George  and  the  purchasers 
of  his  Interest  In  the  estate,  sold  through 
proceedings  In  bankruptcy.  Ballentine  v. 
Ballentlne  (O.  O.)  152  Fed  775.  But  while 
the  court  In  that  case  declared  that  George 
took  a  life  estate  with  a  remainder  in  his 
children,  that  was  not  necessary  to  the  deci- 
sion of  the  question  before  the  court,  and 
was  so  considered  by  the  judge  who  deliver- 
ed its  opinion,  for  .he  said:  "In  conclusion 
I  would  say  that,  whatever  construction  Is 
put  upon  the  clause  under  consideration.  It 
seems  to  me  that  the  fund  must  continue  to 
be  held  in  trust,  at  least  during  the  life- 
time of  George,  and  that  is  all  that  need 
now  be  determined." 

From  this  adjudication  an  appeal  was  tak- 
en to  the  United  States  Circuit  Court  of 
Appeals,  where  the  court  at  first  affirmed  the 
decree,  but  upon  rehearing  modified  it  to 
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read  as  follows :  That  the  bill  be  and  the 
game  la  hereby  dismissed,  without  prejudice 
to  complainant's  rights  to  hereafter  claim 
that  the  trust  as  to  the  last  one-flfth  of 
George  A.  Ballantlne's  share  will  cease  upon 
the  death  of  testator's  widow."  Ballantlne 
et  aL.  ▼.  Ballantlne  et  aU  160  Fed.  027,  88  C. 
C.  A.  109.  So  it  was  left  undecided  whether 
the  trust  as  to  the  last  one-flfth  of  George's 
share  should  cease  upon  the  death  of  the 
testator's  widow,  which  Is  one  of  the  ques- 
tions now  before  us,  and  we  hold  that  the 
trust  terminated  with  the  life  of  the  widow, 
and  George's  share  then  became  payable. 

Regarding  the  only  other  matter  argued 
by  the  appellants,  viz.,  whether  the  execu- 
tor is  Tested  with  an  unconditional  power 
of  sale  over*  the  Improved  real  estate,  we 
are  of  opinion  that  the  decree  correctly  ad- 
Judged  that  the  power  ceased  on  the  death 
of  the  widow  whose  approval  Is  required. 

The  decree  -will  be  affirmed. 


STATE!  v.  CLAYTON. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

Nov.  18,  1912.) 

(ByUabu*  by  the  Court.) 
L  Homicide    (|    286*)— Instructions— "Ds- 

LIBEKATTON." 

Upon  the  trial  of  on  indictment  for  mur- 
der, the  defendant  was  convicted  of  murder  In 
the  first  degree  by  a  jury  who  had  been  In- 
structed that  "the  human  mind  acta  so  quickly 
that  If  you  find  that  this  man  shot,  and  had 
the  interval  of  time,  however  short,  to  form 
that  intention,  It  is  enough,  if  he  formed  the 
intention  and  carried  it  out,  that  is  what  is 
meant  by  deliberation  In  the  law."  Held,  that 
this  instruction  was  erroneous  under  State  v. 
Dellso,  75  N.  J.  Law,  808,  68  AtL  218,  and 
State  v.  Mangano,  77  N.  J.  Lew,  644,  72  AtL 
366. 

[Ed.  Note.— For  other  eases,  see  Homicide, 
Cent  Dig.  H  586-691;   Dec.  Dig.  §  286.*] 

Walker,  Ch.,  and  Bergen  and  Vredenburgh, 
JJ.,  dissenting. 

(Additional  ByUabtu  oy  Editorial  Btaff.) 

2.  Hoiooidk  (1  840*)— Writ  of  Ebbor— Pbrj- 
cdice  fsom  ebbor— instruction. 

An  instruction  that  if  defendant  had  any 
interval  of  time,  however  short,  to  form  the 
ictention  to  shoot,  and  did  form  the  intention 
and  carried  it  out,  that  is  what-  is  meant  by 
deliberation  in  the  law,  is  not  rendered  harm- 
less by  a  correct  definition  in  the  body  of  the 
charge  of  the  degrees  of  mnrder. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent.  Dig.  H  716-717,  720;   Dee.  Dig.  f  340.*] 

Error  to  Court  of  Oyer  and  Terminer, 
Monmouth  County. 

Charles  D.  Clayton  was  convicted  of  mur- 
der in  the  first  degree,  and  brings  error. 
Reversed,  and  venire  de  novo  ordered. 

R.  Ten  Broeck  Stout,  of  Lakewood,  for 
plaintiff  in  error.  John  S.  Applegate,  Jr.,  of 
Bed  Bank,  for  the  State. 

GARRISON,  J.  The  plaintiff  In  error  was 
tried  for  the  shooting  and  killing  of  a  police 


officer  who  was  in  the  act  of  placing  a  band 
upon  his  shoulder  either  to  arrest  him  or  to 
detain  him,  or  to  expostulate  with  him.  The 
shot  may  have  been  fired  on  a  sudden  Im- 
pulse or  after  premeditation  and  with  a 
deliberate  intent  to  kill.  The  jury  found  the 
latter. 

[1]  Upon  the  question  of  murder  In  the 
first  degree,  the  following  Instruction  to  the 
jury  Is  brought  before  us  upon  error  assigned 
on  a  bill  of  exceptions:  "If  the  shooting  was 
done  with  deliberation  and  premeditation, 
if  you  find  that  beyond  a  reasonable  doubt 
as  I  told  you,  then  the  crime  Is  murder  in  the 
first  degree.  Now,  as  to  the  premeditation 
and  deliberation,  there  need  be  no  particular 
interval  of  time,  as  I  told  you.  The  human 
mind  acts  so  quickly  that  if  you  find  that 
this  man  shot,  and  had  the  Interval  of  time, 
however  short,  to  form  that  intention,  it  is 
enough  if  he  formed  the  intention  and  car- 
ried it  out.  That  is  what  is  meant  by  de- 
liberation in  the  law." 

Of  the  error  of  this  Instruction  there  can 
be  no  doubt  In  so  far  as  it  instructed  the 
Jury  that  the  formation  and  execution  of  an 
intention  to  kill  was  what  was  meant  by 
deliberation  in  the  law  it  was  directly  op- 
posed to  what  we  decided  in  State  v.  Dellso, 
76  N.  J.  Law,  808,  69  Atl.  218;  and  in  so  far 
as  it  Instructed  them  that  the  Interval  of 
time,  however  short,  required  to  form  the 
Intention  to  kill  Included  sufficient  time  for 
premeditation  and  deliberation,  it  was  op- 
posed to  what  we  decided  in  State  v.  Man- 
gano, 77  N.  J.  Law,  544,  72  Atl.  866,  as  well 
as  to  the  plainest  dictates  of  reason^  for, 
however  brief  may  be  the  interval  of  time  re- 
quired for  the  performance  of  any  one  of  the 
three  mental  acts  involved  In  murder  in  the 
first  degree,  viz.,  premeditation,  willfulness 
(1.  e.,  Intention),  and  deliberation,  the  fact 
remains  that  .they  are  not  only  distinct 
mental  acts,  but  also  that  one  succeeds  an- 
other as  was  pointed  out  In  State  v.  Dellso. 
They  cannot  therefore  be  synchronous  as  is 
Implied  in  this  instruction. 

As  was  said  by  Chancellor  Magle  in  State 
v.  Zdanowlcz,  69  N.  J.  Law,  627,  55  AtL  743, 
each  requires  "some  appreciable  time,"  if, 
therefore  the  briefest  period  of  time  ap- 
preciable be  assigned  for  the  performance 
of  each  of  these  mental  acts  they  could  not 
all  be  performed  In  the  time  thus  required 
for  the  performance  of  one  of  them.  Such 
a  construction  necessarily  emasculates  the 
statute  In  which  the  Legislature  has  defined 
the  degrees  of  murder,  and,  in  interpreting 
this  statute,  we  are  dealing  with  the  most 
solemn  subject  to  which  language  can  be  ap- 
plied— the  extinction  of  a  human  life  by 
judicial  decree.  This  extreme  penalty  the 
Legislature  has  declared  in  unmistakable 
language  shall  not  be  visited  upon  one  who 
has  committed  the  crime  of  murder  unles. 
It  be  found  by  a  Jury  that  he  contemplated 
its  commission  (1.  e.,  premeditated  it),  then 
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determined  upon  Its  commission  (L  e.,  In- 
tended it),  and  then  weighed  such  Intent  be- 
fore carrying  it  into  effect  (L  e.,  deliberated). 
One  who  Is  capable  of  taking  human  life  un- 
der these  circumstances  Is  In  the  eye  of  the 
law  no  longer  fit  to  live. 

Society  has  taken  upon  Itself  the  responsi- 
bility for  this  decree,  and  the  Legislature  is 
responsible  for  the  words  In  which  it  is 
couched,  but  upon  us  falls  the  responsibility 
of  seeing  that  words  having  this  awful  Im- 
port are  given  their  actual  meaning.  The 
words  used  are  "willful,  deliberate,  and 
premeditated."  It  Is  true  that  these  words 
do  not  import  any  prescribable  period  of 
time,  and  that  the  mental  acts  to  which  they 
severally  refer  are  capable  of  being  per- 
formed with  that  degree  of  celerity  with 
which  the  human  mind  is  proverbially  capa- 
ble of  acting. 

An  instruction  to  this  effect,  therefore,  nei- 
ther minimizes  the  words  of  the  statute  nor 
subtracts  from  their  meaning  and  effect 
On  the  other  hand,  an  instruction  that 
crowded  the  performance  of  these  mental 
acts  or  of  any  two  of  them  Into  the  interval 
of  time  necessary  for  the  performance  of  one 
of  them  ipso  facto  eliminates  some  part  of 
the  legislative  definition,  and  to  that  extent 
detracts  from  the  prescribed  condition  for 
which  alone  the  law  reserves  Its  supreme 
penalty.  Such  was  the'  error  of  the  instruc- 
tion before  us. 

[2]  It  is  argued  that  this  error  was  harm- 
less because  In  the  body  of  the  charge  the 
degrees  of  murder  had  been  accurately  de- 
fined. So  they  had;  but  how  were  the  Jury 
to  know  which  was  the  law?  Our  theory  of 
Jury  trials  proceeds  upon  the  fundamental 
assumption  that  the  Jury  will  take  the  law 
from  the  court,  not  that  they  shall  be  Judges 
of  its  correctness  or  that  as  between  two 
conflicting  statements  of  the  law  they  will 
unerringly  single  out  the  correct  one. 

Moreover,  the  circumstances  under  which 
the  present  instruction  was  given  were  cal- 
culated to  impress  it  upon  the  Jury  as  ex- 
pressly Intended  for  their  guidance.  The  bill 
of  exceptions  shows  that,  after  the  Jury  had 
been  charged  and  had  retired,  they  came  in- 
to court,  and  announced  to  the  Judge  that 
they  were  unable  to  agree  upon  a  verdict 
The  court  was  not  willing  to  discharge  them, 
but  expressed  a  willingness  to  give  them  any 
instructions  that  they  thought  might  aid 
them  in  their  difficulties.  Thereupon  the 
foreman  said :  "Well,  I  think  if  you  give  us 
a  little  information  upon  premeditation,  your 
honor,  and  also  the  laws  as  to  first  and  sec- 
ond degree."  An  instruction  given  in  re- 
sponse to  this  suggestion  would  naturally  im- 
press the  Jury  strongly  upon  the  point  which 
the  foreman's  request  showed  was  the  de- 
batable one  In  their  minds.  It  is  clear  to  us 
that  the  trial  Judge  assumed  that  the  Jury 
would  regard  what  he  said  as  supplementing 
part  of  what  he  had  already  charged  them 


and  not  as  a  substitute  for  the  whole  of  it, 
but  he  did  not  tell  them  so,  and  they  could 
not  know  what  was  in  his  mind.  The  result 
was  that  the  Jury  was  misinstructed  upon 
the  critical  feature  of  the  case,  for,  while  the 
commission  of  murder  was  fairly  clear,  Its 
commission  after  premeditation  and  delibera- 
tion was  by  no  means  so  clear. 

The  Judgment  must  be  reversed  and  a 
venire  de  novo  awarded. 

The  plaintiff  in  error  has  argued  that  the 
trial  judge  erroneously  charged  the  jury 
that  a  verdict  of  manslaughter  could  not  be 
rendered,  and  also  that  he  took  from  the 
Jury  the  question  whether  or  not  the  officer 
was  killed  while  in  the  performance  of  his 
office  and  duty.  An  examination  of  the 
charge  shows  that  neither  of  these  criticisms 
is  well  founded.  Each  of  these  matters  was 
left  to  the  jury,  as  It  was  proper  that  it 
should  be,  the  trial  Judge  expressing  his  opin- 
ion upon  the  testimony,  as  It  was  his  right 
to  do.  Such  expressions  are  not  subject  to 
review.  State  v.  Hummer,  78  N.  J.  Law,  714, 
66  Atl.  249. 

WALKER,  Cb,,  and  BERGEN  and  VRB- 
DENBURGH,  JJ.,  dissent 


OITTADINO  t.  SCHACKTBR. 

(Conrt  of  Errors  and  Appeals  of  New  Jersey. 

Nov.  18,  1912.) 

(Syllalut  ly  the  Court) 

1.  Landm>bd  and  Tenant  (J  164*)— Injuries 
to  Tenants— Fire  Escapes— Regulations 
—Waiver. 

The  plaintiff,  a  widow,  was  a  tenant  and 
had  been  such  of  the  top  floor  of  an  apartment 
house  for  more  than  a  year  at  the  time  of  its 
partial  destruction  by  fire,  and  endeavored  to 
escape  from  a  window,  in  the  rear  of  her  apart- 
ment, by  means  of  a  rope  lowered  from  the 
roof  (the  house  not  being  equipped  with  fire 
escapes,  as  required  by  the  tenement  house  act 
of  1904  [P.  L.  p.  101]),  fell  to  the  roof  of  an 
extension,  and  sustained  injuries  for  which  she 
brought  her  action,  against  the  landlord,  the 
owner  of  the  premises,  for  damages  and  ob- 
tained a  judgment  Held,  that  there  was  no 
conclusive  legal  presumption  arising  from  her 
conduct  in  remaining  as  a  tenant  that  she  had 
knowledge  that  there  were  no  Are  escapes  and 
waived  their  erection. 

[Ed.  Note. — For  other  cases,  see'  Landlord 
and  Tenant  Gent  Dig.  H  630-641;  Dec  Dig. 
8  164.*] 

2.  Landlobd  and  Tenant  (|  169*)— Injuries 
to  Tenants — Regulations— Waives. 

Whether  or  not  the  plaintiff  had  made  any 
observations  or  had  knowledge  of  the  absence 
of  fire  escapes  prior  to  the  fire  was  for  the 
jury  to  determine  from  the  facts  and  circum- 
stances of  the  case. 

[Ed.  Note. — For  other  cases,  see  Landlord 
and  Tenant  Cent  Dig.  H  644-646,  663-667, 
681-684;    Dec.  Dig.  |  169.*] 

S.  Landlord  and  Tenant  (|  164*)— Injuries 
to  Tenants— Regulations— Waiver. 

Mere  length  of  time  of  occupancy,  unac- 
companied by  some  affirmative  act  or  circum- 
stance,  on  the  tenant's  part  showing  an  in- 
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tent  to  relieve  the  landlord  from  the  conse- 
quences that  might  result  to  the  tenant  from 
the  landlord's  failure  to  perform  the  statutory 
duty  Imposed  upon  him,  cannot  relieve  the 
landlord  from  responding  In  damages,  in  case  a 
fire  breaks  out  and  the  tenant  suffers  injury  by 
reason  of  the  absence  of  fire  escapes. 

JEd.  Mote. — For  other  cases,  see  Landlord 
and  Tenant,  Cent.  Dig.  ft  630-641;  Dec.  Dig. 
i  164.*] 

4.  landlobd  and  tenant  (|  164*) — injuries 
to  Tenants— Regulations — Waives. 
The  tenant  owed  no  duty  to  the  landlord 
to  examine  and  ascertain  whether  any  fire  es- 
capes had  been  provided  and  might  reasonably 
assume  that  the  landlord  had  performed  the 
duty  imposed  upon  him  by  statute. 

[Ed.  Note.— For  other  cases,  see  Landlord 
and  Tenant,  Cent  Dig.  ft  630-641;  Dec.  Dig. 
{  164.*] 

6.  Landlobd  and  Tenant  (|  164*)— Injuries 
to  Tenants— Regulations— Waives. 

Even  though  the  plaintiff  had  discovered 
that  the  landlord  failed  to  perform  his  statu- 
tory duty,  she  might  reasonably  assume  that 
he  would  perform  that  duty  at  any  time  and 
not  continue  to  disregard  the  law. 

[Ed.  Note.— For  other  cases,  see  Landlord 
and  Tenant,  Cent  Dig.  |  630-641;   Dec.  Dig  f 

6.  Landlobd  and  Tenant  (|  169*)— Injubdm 
to  tenants— regulations — waiveb. 
It  was  not  error  for  the  trial  court  to  per- 
mit the  jury  to  find  from  the  evidence  that  the 
absence  of  fire  escapes  was  the  proximate  cause 
of  the  plaintiff's  injuries. 

[Ed.  Note. — For  other  cases,  see  Landlord 
and  Tenant,  Cent  Dig.  ft  644-646,  663-667, 
681-684;    Dec.  Dig.  {  169.*] 

Error  to  Circuit  Court,  Hudson  County. 

Action  by  Ortenzo  Clttadlno  against  Isaac 
M.  Schackter.  Judgment  for  plaintiff,  and 
defendant  brings  error.    Affirmed. 

Edwards  &  Smith,  of  Jersey  City,  for 
plaintiff  in  error.  Myron  Ernst  and  Mc- 
Dermott  &  Ed  right,  all  of  Jersey  City,  for 
defendant  in  error. 

KALISCH,  J.  The  plaintiff,  a  widow,  with 
her  family  of  children,  was  a  tenant  occupy- 
ing the  top  floor  of  defendant's  tenement 
house  In  Jersey  City  at  the  time  of  its  par- 
tial destruction  by  Are,  in  April,  1910.  The 
house  was  not  equipped  with  fire  escapes;  as 
required  by  the  tenement  house  act  of  1904 
(P.  L.  p.  101).  The  plaintiff,  in  endeavoring 
to  escape  from  a  window  in  the  rear  of  her 
apartment  by  hanging  to  a  rope  lowered  from 
the  roof,  fell  to  the  roof  of  an  extension  to 
the  premises  and  suffered  the  injuries  for 
which  she  brought  this  action. 

[1]  The  plaintiff  seeks  to  hold  the  defend- 
ant liable  for  failing  to  provide  fire  escapes, 
as  required  by  the  provisions  of  the  act  of 
1904.  It  was  conceded  that  the  building  was 
of  the  character,  which,  under  the  statute, 
made  It  necessary  to  be  equipped  with  fire 
escapes.  The  plaintiff  obtained  a  judgment 
against  the  defendant,  and  It  is  this  judg- 
ment that  the. defendant  below,  who  Is  the 
plaintiff  in  error,  seeks  to  reverse,  assigning 
as  error  the  failure  of  the  trial  judge  to  non- 
suit the  plaintiff,  and,  at  the  close  of  the 


case,  to  direct  a  verdict  for  the  defendant' 
upon  the  ground  that  the  plaintiff,  having 
occupied  the  premises  for  a  year  prior  to  the 
accident,  must  be  deemed  to  have  had  knowl- 
edge that  there  were  no  fire  escapes  provided, 
and  to  have  waived  the  erection  thereof. 
Particular  stress  was  laid  upon  the  fact,  by 
the  plaintiff  in  error,  that  because  it  appear- 
ed in  evidence  that,  the  plaintiff  having  hung 
clothes  out  of  the  rear  window  once  a  week 
during  that  year,  it  must  be  deemed  that 
she  had  knowledge  that  there  were  no  fire 
escapes  and  hence  acquiesced  in  the  failure 
of  the  landlord  to  provide  them.  The  plain- 
tiff's testimony  makes  it  uncertain  whether 
or  not  she  had  observed  the  absence  of  fire 
escapes  prior  to  the  time  of  the  fire,  for,  in 
answer  to  a  question  as  to  how  long  before 
the  fire  she  observed  that  there  were  no  fire 
escapes,  she  answered,  "We  never  think  it 
before  until  the  fire  come."  And  there  is  oth- 
er testimony  given  by  the  plaintiff  that  tend- 
ed to  show  that  she  never  gave  the  matter 
any  thought  until  the  fire  broke  out 

[2]  Whether  or  not  the  plaintiff  had  made 
any  observation  or  had  knowledge  of  the  ab- 
sence of  fire  escapes  prior  to  the  fire  was 
for  the  jury  to  determine  from  the  facts  and 
circumstances  In  evidence.  It  follows,  as  a 
matter  of  course,  if  she  made  no  observations 
or  had  no  knowledge  of  the  absence  of  fire 
escapes,  her  conduct  in  remaining  as  a  tenant 
does  not  give  rise  to  a  conclusive  legal  pre- 
sumption that  she  knew  and  therefore  waiv- 
ed their  erection,  but  at  most  Is  simply  a 
circumstance  which,  together  with  the  testi- 
mony and  other  circumstances  in  the  case, 
was  for  the  consideration  of  the  jury  wheth- 
er the  plaintiff  had  knowledge  of  the  absence 
of  fire  escapes.  Even  though  it  appeared 
that  the  plaintiff  had  made  observations,  so 
that  she  knew  before  the  fire  occurred  that 
the  landlord  had  failed  to  provide  fire  es- 
capes, it  did  not  give  rise  to  a  conclusive  le- 
gal presumption  that  she  acquiesced  in  the 
landlord's  violation  of  duty,  for  It  does  not 
appear  what  the  character  of  the  lease  was 
under  which  she  occupied  her  apartments. 
It  may  be  that  her  original  term  had  not  ex- 
pired at  the  time  of  the  fire.  If  she  became 
a  tenant  for  a  term  longer  than  a  year  (she 
had  occupied  the  premises  for  a  year  at  the 
time  of  the  fire),  and  bad  not  known  of  the 
absence  of  lire  escapes  at  the  time  she  con- 
tracted for  the  apartments,  we  do  not  think 
that  her  remaining  In  possession  under  the 
lease,  after  becoming  apprised  of  the  absence 
of  fire  escapes,  can  be  considered  as  a  waiver 
of  the  duty  of  the  landlord  That  she  would 
have  been  justified  in  attempting  to  termi- 
nate the  lease  because  of  the  absence  of  Are 
escapes,  the  lease  containing  no  provision  re- 
lating thereto,  is  doubtful.  Viewed  in  any 
aspect  It  would  require  the  Intervention  of  a 
judicial  tribunal  to  determine  the  matter, 
and  she  was  not  bound  to  so  conduct  herself 
as  to  Invite  a  lawsuit 
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[3]  It  Is  congruous  with  reason  to  bold 
that  mere  length  of  time  of  occupancy,  unac- 
companied by  some  affirmative  act  or  cir- 
cumstance, on  the  tenant's  part,  showing  an 
Intent  to  relieve  the  landlord  from  the  con- 
sequences that  might  result  to  the  tenant 
from  the  landlord's  failure  to  perform  the 
statutory  duty  imposed  upon  him,  cannot  re- 
lieve the  landlord  from  responding  in  dam- 
ages, in  case  a  fire  breaks  out  and  the  tenant 
suffers  an  injury  by  reason  of  the  absence  of 
Are  escapes. 

[4]  The  tenant  owed  no  duty  to  the  land- 
lord to  examine  and  ascertain  whether  any 
fire  escapes  had  been  provided  by  the  land- 
lord. 

[6]  The  tenant  might  reasonably  assume 
that  the  landlord  had  performed  the  duty  Im- 
posed upon  hiai  by  statute.  Willy  v.  Mulledy, 
78  N.  Y.  310,  34  Am.  Rep.  536.  And  even  If 
the  plaintiff  had  discovered  that  the  landlord 
had  failed  to  perform  his  statutory  duty,  she 
might  reasonably  assume  that  he  would  per- 
form that  duty  at  any  time.  The  landlord 
was  entitled  to  the  presumption  In  his  favor 
that  he  would  obey  the  law  and  not  disregard 
it  It  was  the  defendant's  plain  disregard 
of  his  duty,  under  the  statute,  in  failing  to 
provide  fire  escapes,  that  resulted  in  the 
plaintiff's  injury. 

[6]  The  Jury  was  permitted  by  the  trial 
court  to  find  that  their  absence  was  the 
proximate  cause  of  the  plaintiff's  injury. 
There  was  no  error  In  this.' 

The  Judgment  of  the  circuit  court  will  be 
affirmed. 


In  re  VBAZETS  WILL. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

Nov.  18,  1912.) 

(Syllalut  by  the  Court.) 

1.  Witnesses  ({  131*)— Competency— Trans- 
actions with  Persons  Since  Deceased— 
"Judicial  Inquiry." 

Proceedings  for  the  probate  of  a  will  are 
not  a  civil  action,  bnt  a  Judicial  inquiry  to  as- 
certain whether  the  instrument  before  the 
court  is  the  last  will  and  testament  of  the  de- 
ceased, and  section  4  of  the  Evidence  Act 
(2  Comp.  St  1910,  p.  2218)  is  inapplicable. 

[Ed.  Note.— For  other  cases,  see  Witnesses. 
Cent.  Dig.  |  665;    Dec.  Dig.  {  131.*] 

2.  Witnesses  «  202*)— Competency/— Privi- 
leged Communications— Attorney  and 
Client. 

One  who  acts  as  attorney  and  counsel  of 
a  testator  in  the  execution  of  a  will  may  testify 
with  reference  thereto  in  a  proceeding  for  pro- 
bate thereof. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  {{  756,  757;  Dec.  Dig.  8  202.*] 

Appeal  from  Prerogative  Court 
In  the  matter  of  probate  of  the  will  of 
Thomas  W.  Veazey.    From  a  decree  admit- 
ting the  will  to  probate,  an  appeal  is  taken. 
Affirmed. 


The  Camden  orphans'  court  admitted  the 
will  to  probate  for  reasons  stated  by  Joline, 
J.,  as  follows: 

"Having  determined  to  admit  the  above- 
named  paper,  to .  probate,  It  seems  fitting 
that  I  should  shortly  make  known  my  rea- 
sons for  so  doing. 

"On  the  11th  day  of  May,  1910,  Elizabeth 
L.  Shaw  filed  with  the  surrogate  a  caveat 
against  admitting  to  probate  any  paper  pur- 
porting to  be  the  last  will  and  testament 
of  Thomas  W.  Veazey,  deceased.  The  testi- 
mony of  the  three  witnesses  to  the  will,  of 
the  scrivener,  and  of  an  architect  was  taken. 
It  is  unnecessary  to  consider  the  testimony 
of  this  last  witness,  as  I  conceive  It  to  have 
no  bearing  upon  the  main  issue,  which  Is, 
Was  this  will  executed  in  conformity  with 
the  laws  of  this  state? 

"Before  considering  the  testimony  of  the 
witnesses,  it  may  be  well  to  ascertain  the 
law  relating  to  the  attestation  clause  In  cases 
where  the  recollection  of  the  witnesses  is 
not  exact  as  to  the  execution  of  the  will. 

"In  Allaire  v.  Allaire,  87  N.  J.  Law,  325, 
326,  affirmed  In  39  N.  J.  Law,  113,  it  Is 
held  that  the  attestation  clause  is  prima 
fade  evidence  of  all  the  facts  stated  in  It 
and  if  the  attesting  witnesses,  when  called, 
admit  their  signatures,  but  through  defect 
In  memory,  or  for  any  other  reason,  fall  to 
testify  to  the  due  execution  of  the  will,  it 
may  be  established  on  the  presumption  aris- 
ing from  the  form  of  the  attestation  clause, 
unless  there  be  affirmative  evidence  given  to 
disprove  its  statements,  and  the  court  fur- 
ther on  cites  the  language  of  Lord  Lenzance 
in  Wright  v.  Rogers,  1  L.  R.  Prob.  and  Div. 
678,  practically  to  the  same  effect 

"In  Mundy  t.  Mundy,  16  N.  J.  Bq.  290- 
293,  Chancellor  Green  states  the  law  to  be 
that  the  attestation  clause  with  the  signa- 
tures of  the  witnesses  is  prima  fade  evi- 
dence of  the  facts  stated  In  it  It  may  be 
overcome  by  witnesses  themselves,  or  by 
other  witnesses,  or  by  facts  and  circum- 
stances irreconcilable  with  Its  verity.  In 
Tappan  v.  Davidson,  27  N.  J.  Bq.  459-462,  the 
court  said,  if  It  Is  doubtful  on  the  evidence 
whether  the  will  was  not  signed  at  the  table, 
under  such  circumstances  the  presumption 
arising  from  the  statement  the  attestation 
clause  is  not  overcome.  Ayres  v.  Ayres,  43 
N.  J.  Eq.  569,  12  Atl.  621;  Elklnton  v. 
Brick,  44  N.  J.  Eq.  167,  15  AtL  391,  1  Is. 
It.  A.  161;  Turnure  v.  Turnure,  35  N.  J. 
Eq.  440.  In  McCurdy  v.  Neall,  42  N.  J.  Eq. 
334,  7  Atl.  566,  it  was  held  that  where  the 
attestation  clause  is  perfect  the  court  must 
have  clear  proof  to  warrant  the  conclusion 
that  the  will  was  not  duly  executed. 

"Other  cases  to  the  same  purport  are: 
Farley  v.  Farley,  50  N.  J.  Eq.  434,  439,  26 
AtL  178 ;  Darnell  v.  Buzby,  50  N.  J.  Eq.  727, 
26  Atl.  676;  Stewart  v.  Stewart,  56  N.  J. 
Eq.  765,  40  Atl.  438;  Lacey  v.  Dobbs,  61 
N.  J.  Eq.  583,  47  AU.  481 ;   Lacey  v.  Dobbs, 
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63  N.  X  Eq.  827,  60  A&  497,  66  L.  R.  A.  580, 
92  Am.  St  Rep.  667;  Beggans'  Case,  68 
N.  J.  Eq.  574,  50  AtL  874. 

"The  attestation  clause  In  the  case  sub 
Judiee  Is  as  follows: 

"  'Signed,  sealed,  published  and  declared  by 
said  Thomas  W.  Veazey,  the  testator  above 
named,  as  and  for  his  last  will  and  testa- 
ment In  the  presence  of  us  who  In  his  pres- 
ence and  In  the  presence  of  each  other  have 
hereunto  subscribed  our  names  as  witnesses 
thereto.' " 

The  signature  of  Thomas  W.  Veazey  ap- 
pears opposite  a  seal  above  this  attestation 
clause,  and  the  signatures  of  B.  Fullerton 
Cook,  J.  W.  England,  and  Jacob  S.  Beetem, 
in  the  order  named,  appear  thereunder.  It 
Is  admitted  that  the  will  was  taken  Into  an- 
other room  for  Mr.  Beetem's  signature,  but 
that  is  Immaterial  if  Cook  and  England  ex- 
ecuted it  properly.  Allaire  v.  Allaire,  37  N. 
J.  Law,  32a 

The  attestation  clause  cited  above  is  per- 
fect, and  it  follows  that  It  Is  prima  fade 
evidence  of  all  the  facts  stated  in  It,  not  to 
be  overcome  by  lapse  of  memory  of  the  wlt- 


"Now  an  examination  of  the  testimony 
shows  in  substance  the  following  facts:  Eng- 
land admits  that  the  signature  of  J.  W. 
England  to  the  will  is  his ;  that  he  saw  Mr. 
Veazey  sign  it;  that  Prof.  Cook,  Mr.  Vea- 
zey, the  attorney,  and  Mr.  Beetem  were  pres- 
ent; that  it  was  in  the  College  Library; 
that  he  was  passing  through  the  library  at 
noon,  and  was  asked  to  sign  it,  and  that  he 
then  signed  as  a  witness ;  that .  he  said  it 
was  a  will;  and  that  he  remained  present 
nntil  all  the  other  witnesses  signed  their 
names. 

"Cook  admits  his  signature;  that  he  has 
do  recollection  of  seeing  Veazey  sign;  that 
he  was  passing  through  the  library,  and  Vea- 
zey asked  him  to  sign  or  witness  his  will ;  that 
some  one  who  was  in  the  library  was  pres- 
ent, but  that  he  cannot  recall  who  it  was; 
that  he  cannot  say  that  it  was  England; 
that  he  does  not  remember  seeing  either 
England  or  Beetem  sign  tbeir  names;  that 
he  cannot  say  whether  Veazey  signed  prior 
to  him;  that  he  has  no  recollection  of  the 
attestation  clause  being  read  over  to  him. 

"Beetem  admits  his  signature,  but  is  gener- 
ally Ignorant  of  what  occurred.  He  said  that, 
if  any  one  had  asked  him  if  he  signed  Vea- 
zey's  will,  he  would  have  said  no;  that  he 
has  not  the  slightest  recollection  of  it 

"It  will  be  noticed  that  there  is  nothing 
In  the  testimony  of  either  of  these  witnesses 
to  negative  the  facts  stated  in  the  attesta- 
tion clause.  The  first  two  admit  that  they 
were  asked  to  sign  a  wilL  They  all  admit 
tbeir  signature.  England  says  they  were  all 
present  Cook  says  that  some  one  connected 
with  the  college  was  present  They  do  not 
say  that  they  did  not  execute  the  will  legally. 
There  is  a  defect  a  lapse  of  memory.  They 
do  not  remember.  There  Is  nothing  lnher- 
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ent  In  the  case  to  lead  to  the  belief  that  the 
attestation  clause  does  not  correctly  state 
the  facts.  There  are  no  facts  shown  ir- 
reconcilable with  its  verity,  and  I  must  con- 
clude that  in  so  far  as  these  witnesses  are 
concerned,  the  will  is  proved  by  the  pre- 
sumption arising  from  the  form  of  the  at- 
testation clause.  Mundy  v.  Mundy,  15  N. 
J.  Eq.  293 ;  Allaire  v.  Allaire,  37  N.  J.  Law, 
326.  If,  however,  I  were  in  doubt  such 
doubt  would  be  resolved  in  favor  of  the 
due  execution  of  the  will  by  the  evidence  of 
John  D.  Baltz,  who  drew  it  He  is  a  law- 
yer, a  brother-in-law  of  the  testator.  He 
took  the  will  to  him  to  be  executed,  attended 
to  its  execution,  and  swears  in  detail  to  Its 
execution,  according  to  the  law  of  New  Jer- 
sey. Supplemented  as  his  testimony  is  by 
the  attestation  clause,  I  cannot  doubt  that 
this  will  was  duly  executed  by  at  least  Cook 
and  England,  and  that  it  should  be  admitted 
to  probate. 

"No  evidence  was  offered  to  overcome  the 
presumption  afforded  by  the  verity  of  the 
attestation  clause.  The  effect  of  this,  the 
verity  of  the  attestation  clause,  Is  to  throw 
the  burden  of  proof  upon  the  opponents  of 
the  will  Turnure  v.  Turnure,  35  N.  J.  Eq. 
440;  Tappan  v.  Davidson,  27  N.  J.  Eq.  460; 
Mundy  v.  Mundy,  15  N.  J.  Eq.  290;  Allaire 
v.  Allaire,  37  N.  J.  Law,  312.  The  only  evi- 
dence offered  by  the  caveatriz  was  that  of 
the  architect  as  to  the  rooms  and  this  af- 
fected the  signature  of  Beetem  alone.  As 
before  shown,  this  was  unnecessary  to  the 
due  execution  of  the  will;  I  being  satisfied 
that  Cook  and  England  had  duly  executed  it 
Allaire  v.  Allaire,  37  N.  J.  Law,  328."  ' 

French  &  Richards,  of  Camden,  for  appel- 
lant Lewis  Starr,  of  Camden,  for  respond- 
ent 

SWAYZE,  J.  [1, 1]  The  ordinary  affirmed 
the  decree  upon  the  opinion  of  Judge  Jollne. 
We  concur  in  the  opinion,  and  would  add 
nothing  were  it  not  for  the  fact  that  two 
objections  to  the  admission  of  the  testimony 
of  Mr.  Baltz  are  urged  in  this  court  The 
first  is  that,  as  he  is  an  executor  and  one 
of  the  proponents  of  the  will,  he  Is  Incom- 
petent under  the  statute  to  testify  as  to  trans- 
actions with  the  deceased.  The  second  is 
that  as  he  was  the  attorney  and  counsel  of 
the  testator  in  the  execution  of  the  will,  his 
evidence  is  Incompetent  for  that  reason. 
The  first  question  raised  has  not  been  de- 
cided by  this  court  It  has  been  the  sub- 
ject of  decision  in  three  cases  In  the  prerog- 
ative court  Mackin  v.  Mackln,  37  N.  J.  Eq. 
528;  Grant  v.  Stamler,  68  N.  J.  Eq.  555,  59 
AtL  890;  McLaughlin's  Will,  59  Att.  469.  In 
all  of  these  cases  the  testimony  is  held  to 
be  admissible.  The  reason  was  well  stated 
by  Chancellor  Runyon  in  the  case  first  cited. 
The  statute  applies  only  In  the  case  of  civil 
actions.  Proceedings  for  the  probate  of  a 
will  are  not  a  civil  action,  but  a  judicial 
inquiry  to  ascertain  whether  the  instrument 
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before  the  court  is  the  last  will  and  testa- 
ment of  the  deceased.  We  think  the  evi- 
dence was  properly  admitted  so  far  as  this 
objection  is  concerned.  The  other  objection 
is  equally  untenable.  The  reasons  are  stated 
in  Wigmore  on  Evidence,  t  2314.  We  have 
nothing  to  add.  The  decree  is  affirmed, 
with  costs. 


SCHAUFFELE  v.  GREENBURG  et  al. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

Nov.  18,  1912.) 

(Bytlabu*  by  the  Court.) 

Contracts  (|  284*)— Construction— Perfor- 
mance— Approval. 

A  contract  providing  for  a  certificate  of 
approval  to  be  given  by  a  third  person  will  be 
construed  to  mean  an  approval  of  the  subject- 
matter  comprised  within  the  terms  of  the  con- 
tract, unless  a  contrary  meaning  clearly  ap- 
pear. 

[EM.  Note.— For  other  cases,  see  Contracts, 
Cent  Difr.  «  1292-1302,  1308-1317,  1326- 
1338,  1340-1346,  1360,  1351;  Dec  Dig.  I 
284.*] 

Error  to  Supreme  Court 

Action  by  Conrad  W.  Schauflele  against 
Abraham  Greenburg  and  others.  Judgment 
for  plaintiff  was  affirmed  by  the  Supreme 
Court  (82  Atl.  921),  and  defendants  bring  er- 
ror.   Affirmed. 

Stackhouse  &  Kramer,  of  Camden,  for 
plaintiffs  in  error.  Joseph  Beck  Tyler,  of 
Camden,  for  defendant  in  error. 

VOOREtHBS,  J.  The  plaintiff  made  two 
contracts  in  writing  with  the  defendant  to 
wire  his  "moving  picture  parlor"  in  Camden. 
Each  of  these  contracts  specified  what  work 
was  to  be  done,  and  the  consideration  to  be 
paid.  In  one  of  the  contracts  this  clause 
appears:  "Making  the  total  198  lights  and 
wiring  done  for  arc  machines  passed  by 
Phlla.  Suburban  Underwriters  Association, 
and  certificates  for  the  same."  In  the  other 
contract  was  Incorporated  the  provision :  "All 
work  to  be  first  class  best  of  material  used, 
passed  by  Phlla.  Suburban  Underwriters  As- 
sociation." The  suit  was  brought  to  recover 
the  entire  consideration  of  each  contract,  to- 
gether with  certain  extra  work.  Judgment 
was  entered  in  favor  of  the  plaintiff  for 
the  full  amount.  This  Judgment  was  affirm- 
ed by  the  Supreme  Court. 

At  the  trial  the  plaintiff  admitted  his  in- 
ability to  obtain  a  formal  certificate  from 
the  Underwriters  Association,  and  testified 
that  the  association  insisted  that  there  were 
defects  in  the  building,  not,  however,  con- 
nected with  the  work  done  by  him,  or  com- 
prehended in  his  contracts.  He  then  offered 
three  letters,  addressed  to  the  plaintiff  by 
the  association,  signed  by  its  managers,  the 
first  two  pointing  out  why  it  refused  to  issue 
a  formal  certificate,  and  the  last  specifying 


certain  requirements  yet  to  be  performed, 
and  stating:  "Our  Inspector  reports  that 
this  Is  not  up  to  Mr.  Schauffele,  but  to  the 
owner,  therefore  Mr.  Schauffele's  work  is 
approved."  The  letters  were  admitted  over 
defendant's  objection,  but  no  grounds  were 
stated.  The  only  valid  reasons  assigned  for 
reversal  bear  solely  upon  the  legality  of 
the  admission  of  these  letters. 

The  contracts  were  informal  and  indefinite, 
and  differ  from  the  usual  form  of  build- 
ing contracts,  which  generally  provide  for  the 
production  of  an  architect's  certificate,  as 
a  condition  precedent  to  entitle  payments  to 
be  made.  A  contract  providing  for  a  cer- 
tificate of  approval  to  Be  given  by  a  third 
person  will  be  .construed  to  mean  an  ap- 
proval of  the  subject-matter  comprised  with- 
in the  terms  of  the  contract,  unless  a  con- 
trary meaning  clearly  appear. 

A  fair  reading  of  these  contracts  dem- 
onstrates that  the  plaintiff's  engagement  was 
to  produce  an  approval  of  the  material  and 
work  which  he  agreed  to  furnish  and  per- 
form, and  that  such  engagement  did  not 
relate  to  other  conditions  which  might  exist 
in  the  building.  The  letters  were  evidential 
upon  this  point  and  were  properly  admitted 
by  the  trial  court 

The  judgment  of  the  Supreme  Court  will 
be  affirmed. 


RUANE  v.  ERIE  R.  CO. 

(Supreme  Court  of  New  Jersey.     Nov.  18, 
1912.) 

(Byllaoui  by  the  Court.) 

Master  and  Servant  (J  124*) — Injuries  to 
Employe— Duty  as  to  Inspection. 

In  a  suit  for  damages  arising  from  the 
death  of  a  locomotive  fireman,  caused  by  the 
explosion  of  the  boiler  of  the  locomotive,  the 
court  charged  that  the  duty  of  the  defendant 
was  to  see  that  the  inspection  was  so  thorough 
as  to  disclose  any  defects  in  the  locomotive, 
and  to  see  that  the  machine  was  kept  as  far 
as  human  ability  can  keep  it  in  perfect  condi- 
tion for  the  work  which  it  is  designed  to  do. 
Held  erroneous,  since  the  legal  duty  imposed 
upon  the  master  is  limited  to  the  use  of  rea- 
sonable care  and  ordinary  prudence  under  the 
circumstances. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  H  236-242;  Dec  Dig.  | 
124.*] 

Error  to  Circuit  Court,  Hudson  County. 

Action  by  Martin  Ruane  against  the  Erie 
Railroad  Company.  Judgment  for  plaintiff, 
and  defendant  brings  error.    Reversed. 

Argued  June  term,  1912,  before  TRBNCH- 
ARD,  PARKER,  and  MINTURN,  JJ. 

Collins  &  Corbln,  of  Jersey  City,  tor  plain- 
tiff in  error.  George  L.  Record,  of  Jersey 
City,  for  defendant  In  error. 

MINTURN,  J.  The  plaintiff,  an  adminis- 
trator, brought  suit  against  defendant  to  re- 
cover damages  as  the  result  of  the  death  of 
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Patrick  Ruane,  a  fireman  employed  by  de- 
fendant upon  one  of  Its  locomotives.  The 
decedent  met  bis  death  while  engaged  In 
his  occupation  by  the  exploding  of  the  boiler 
In  the  locomotive  upon  which  he  was  em- 
ployed; the  explosion  having  been  caused, 
as  plaintiff  alleged,  by  the  want  of  proper 
Inspection  and  repair  by  the  defendant  The 
jury  found  for  the  plaintiff,  and  we  are 
asked  to  reverse  the  Judgment  upon  various 
reasons  assigned  for  error. 

Our  examination  of  the  case  has  led  us  to 
the  conclusion  that  In  one  respect  only  can 
It  be  said  that  there  was  legal  error,  which 
may  have  worked  to  the  detriment  of  the 
defendant  The  defendant  met  the  Insistence 
of  the  plaintiff  with  proof  of  Inspection  and 
repair,  which  It  contended  was  as  thorough 
and  as  reasonable  as  the  law  required,  and 
as  circumstances  would  permit  and  the 
trial  at  circuit  was  conducted  practically 
upon  that  Issue.  The  learned  trial  court  in 
its  instruction  to  the  jury  used  this  lan- 
guage: "The  law  charges  upon  every  one 
owning  machines  of  any  kind,  locomotives 
or  anything  else,  to  inspect  them  properly  at 
reasonable  times,  .and  to  see  that  the  in- 
spection is  so  thorough  as  to  disclose  any 
defects  in  the  machines  or  in  the  locomotives 
as  it  was  in  this  case,"  and  again,  regard- 
ing the  character  of  the  inspection,  "to  see 
that  the  machine  Is  kept  so  far  as  human 
ability  can  keep  it  In  perfect  condition  for 
the  work  which  It  Is  designed  to  do."  These 
instructions,  we  conceive,  Imposed  an  ob- 
ligation of  legal  duty  upon  the  defendant 
greater  than  the  rule  of  law  requires,  and 
placed  the  defendant  as  to  the  care  and 
inspection  of  its  locomotives,  substantially 
in  the  status  of  an  insurer  against  defects 
which  human  ability  might  be  able  to  dis- 
cover. 

The  legal  rule  of  duty  In  such  cases  has 
been  the  subject  of  frequent  consideration 
in  this  court  and  in  the  Court  of  Errors,  and 
has  been  circumscribed  invariably  by  the 
limitation  of  "reasonable  care."  Thus  In  the 
case  of  Randolph  v.  N.  Y.  Central  R  R.  Co., 
69  N.  J.  Law,  422,  56  Atl.  241,  Mr.  Justice 
Swayae,  speaking  for  the  Court  of  Errors, 
says:  "The  duty  of  the  employer  is  to  ex- 
ercise reasonable  care  and  skill  in  making  in- 
spections and  tests  at  proper  intervals.  This 
duty  Is  satisfied  if  the  master  use  such  rea- 
sonable precautions  as  a  man  of  ordinary 
prudence  would  use  for  the  safety  of  him- 
self and  bis  workmen  under  the  circumstanc- 
es. We  think  this  duty  is  satisfied  If  the 
master  exercises  the  same  care  that  Is  or- 
dinarily exercised,  and  that  one  engaged  in 
practical  operations  Is  not  bound  to  make 
either  the  Inspection  or  the  tests  which  may 
be  possible  in  a  laboratory  or  upon  a  small 
scale,  and  outside  of  the  practical  conduct 
of  affairs."  To  the  same  effect  is  the  lan- 
guage employed  by  Mr.  Justice  Magie  In  this 


court  in  Ate  v.  Manufacturing  Co.,  59  N.  J. 
Law,  43,  34  Atl.  980,  subsequently  approved 
In  the  Court  of  Errors  in  Baldwin  v.  At; 
lantic  City  Railroad  Co.,  64  N.  J.  Law,  232, 
45  Atl.  810:  "The  master  does  not  Insure 
the  safety  of  the  machine,  nor  is  he  bound  to 
extraordinary  or  the  highest  diligence  re* 
spectlng'lt,  but  only  to  use  such  reasonable 
precautions  as  a  man  of  ordinary  prudence 
would  use  for  the  safety  of  himself  and  his 
workmen  under  the  circumstances."  To  the 
same  effect  is  the  recent  case  of  Blelwlse  v. 
P.  R  R.  Co.,  81  N.  J.  Law,  160,  78  Atl  1058, 
In.  this  court 

For  this  reason,  we  are  of  the  opinion  that 
the  Judgment  below  should  be  reversed,  and 
that  a  venire  de  novo  should  issue. 


ELDRIDGE   v.    PHILADELPHIA  ft   R. 

R  CO.  et  al. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

Nov.  18,  1912.) 

(Syttalut  hv  the  Court.) 
Death  (J  38*)— Limitation  of  Action. 

The  one-year  limitation  in  actions  for 
death  contained  in  General  Railroad  Law  (P. 
L  1903,  p.  674)  {  58,  is  superseded  and  in  ef- 
fect repealed  by  the  Death  Act  of  1907  (P.  L 
p.  386),  by  which  actions  for  death  may  be 
brought  at  any  time  within  two  years,  upon 
the  doctrine  that  when  the  Legislature  frames 
a  new  and  general  rule  covering  an  entire  sub- 
ject-matter, all  earlier  and  different  rules 
touching  the  same  matter,  are  to  be  discarded 
in  favor  of  such  later  rule. 

[Ed.  Note. — For  other  cases,  see  Death.  Cent 
Dig.  f  53;   Dec  Dig.  f  3&»] 

Bergen,  J.,  dissenting. 

Error  to  Supreme  Court 

Action  by  Sidney  W.  Eldridge  against  the 
Philadelphia  ft  Reading  Railroad  Company. 
From  a  judgment  of  the  Supreme  Court 
(80  N.  J.  Law,  478,  79  AU.  423)  upon  demur- 
rer, plaintiff  brings  error.  Reversed,  and 
judgment  entered  for  plaintiff. 

C.  McK.  Whittemore,  of  Elizabeth,  for 
plaintiff  In  error.  George  Holmes,  of  Jersey 
City,  and  John  F.  Reger,  of  Somervllle,  for 
defendants  In  error. 

GARRISON,  J.  Briefly  stated,  the  ques- 
tion Is  whether  the  one-year  limitation  for 
actions  for  death  contained  in  the  fifty-eighth 
section  of  the  General  Railroad  Law  (Pam- 
phlet Law  1903,  p.  674)  is  superseded  by  the ' 
Death  Act  (Pamphlet  Law  1907,  p.  386),  by 
which  actions  for  death  may  be  brought  at 
any  time  within  two  years. 

This  question  is  we  think  controlled  by  the 
rule  that,  "When  the  Legislature  frames  a 
new  and  general  rule  covering  an  entire  sub- 
ject-matter, all  earlier  and  different  rules' 
touching  the  same  matter  are  to  be  discarded 
in  favor  of  such  later  rule."  Harrington's 
Sons  Co.  v.  Jersey  City  (1909)  78  N.  J.  Law, 
610,  75  Atl.  943. 
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In  an  earlier  case  the  same  rule  is  thus 
stated  by  Chancellor  Magie:  "It  is  the  set- 
tled doctrine  of  our  courts  that  general 
laws,  passed  in  compliance  with  the  consti- 
tutional mandate,  are  to  be  construed  as  re- 
pealing inconsistent  provisions  of  previous 
local  or  special  laws,  whether  they  contain 
an  express  repealer  or  not,  and,  if  they 
deal  with  the  subject-matter  of  such  previ- 
ous laws,  a  legislative  Intent  is  disclosed 
to  supersede  and  abrogate  the  latter."  Smith 
v.  Hightstown,  71  N.  J.  Law,  536,  60  AtL 


We  have  many  other  decisions  to  the  same 
effect 

The  application  of  this  rule  to  the  present 
case  does  not  admit  of  the  slightest  doubt 
In  the  Death  Act  of  1907  (P.  L.  386)  the  Leg- 
islature by  a  general  law  framed  a  new  and 
different  rule  covering  an  entire  subject-mat- 
ter which  consisted  in  the  giving  of  a  right 
of  action  and  of  the  right  to  bring  such  ac- 
tion at  any  time  within  the  period  of  two 
years.  That  this  is  a  general  law  covering 
the  entire  subject-matter  with  which  it  deals 
cannot  be  questioned  any  more  than  that  it 
lays  down  a  new  and  different  rule  from 
that  contained  in  earlier  statutes ;  and,  when 
these  two  things  concur,  "all  earlier  and  dif- 
ferent rules  touching  the  same  subject-mat- 
ter are,"  in  the  language  of  our  decisions, 
"to  be  discarded  in  favor  of  such  later  rule." 
One  earlier  and  different  rule  Is  that  con- 
tained in  section  68  of  the  Railroad  Act  by 
virtue  of  which,  if  effect  be  given  to  It  the 
right  to  bring  the  action  within  two  years 
given  by  the  Death  Act  of  1907  is  curtailed 
to  one  year.  This  Is  repugnant  to  the  rule 
we  have  adopted. 

In  the  Supreme  Court  the  case  was  thought 
to  be  controlled  by  the  decision  of  that  court 
In  Vail  v.  Easton  ft  Amboy  R.  R.  Co.,  44 
N.  X  Law,  237,  in  which  it  was  held  that  the 
provision  of  the  special  charter  of  the  Rail- 
road Company  that  actions  for  fire  damages 
must  be  brought  in  one  year  was  not  affect- 
ed by  the  subsequent  re-enactment  of  the 
general  statute  of  limitations.  The  principle 
applied  was  that  where  the  Legislature  has 
taken  a  special  class  out  of  the  operation  of 
a  general  law,  such  class  is  not  affected  by 
the  subsequent  re-enactment  of  the  law  to 
which  they  had  been  made  an  exception. 
"This  decision,"  in  the  language  of  the  opin- 
ion below,  "controls  the  present  case." 

This  conclusion  falls  to  note  that  In  the 
Vail  Case  the  special  limitation  granted  to 
the  Railroad  Company  was  for  a  less  period 
than  that  allowed  for  other  actions  on  the 
case  by  the  general  statute  of  limitations 
then  in  force,  thereby  showing  that  the  Leg- 
islature Intended  to  give  a  different  and  more 
favorable  statute  of  limitations  than  that 
given  by  the  general  statute;  whereas,  in 
the  present  case  the  limitation  as  to  actions 
for  death  contained  in  the  fifty-eighth  sec- 
tion of  the  General  Railroad  Law  was  iden- 


tical with  that  contained  at  the  time  In  the 
Death  Act  thereby,  upon  the  reasoning  of 
the  Vail  Case,  showing  that  the  Legislature 
Intended  that  the  limitation  under  each  stat- 
ute should  be  the  same,  certainly  not  show- 
ing, what  was  shown  in  the  Vail  Case,  that 
the  Legislature  intended  that  the  class  cov- 
ered by  the  Railroad  Act  should  have  a  dif- 
ferent and  more  favorable  statute  of  limita- 
tions than  that  given  by  the  Death  Act 

There  is  also  another  obstacle  to  the  appli- 
cation of  the  Vail  Case,  and  that  is  that  the 
Death  Act  is  not  a  a  statute  of  limitations. 
The  principle  laid  down  by  the  Vail  Case  had 
reference  to  the  conflict  between  two  statutes 
of  limitation,  one  special,  the  other  general, 
where  the  special  class  had  been  excepted 
from  the  operation  of  the  general  law.  In 
the  present  case  there  is  no  such  conflict; 
for,  while  section  68  of  the  Railroad  Law 
may  perhaps  be  treated  as  a  special  statute 
of  limitations,  it  is  impossible  to  treat  the 
Death  Act  as  a  statute  of  limitations  without 
doing  violence  to  all  that  has  been  decided 
upon  that  precise  point 

It  has  been  repeatedly  and  consistently 
held  by  the  Supreme  Court  that  the  period 
within  which  the  action  given  by  the  Death 
Act  must  be  brought  is  an  integral  part  of 
the  remedy  given  by  the  statute,  not  a  stat- 
ute of  limitations  In  the  ordinary  or  gener- 
al sense.  This  has  been  held  both  In  ques- 
tions of  pleading  and  in  matters  of  sub- 
stance. 

In  County,  Adm'x,  v.  Pacific,  etc.,  67  N.  X 
Law,  48, 50  Atl.  906,  it  was  said:  "This  special 
limitation  is  so  closely  related  to  the  statu- 
tory remedy  given  as  to  be  a  part  of  It  It 
is  created  solely  with  the  object  of  qualify- 
ing the  right  of  action."  This  language 
was  quoted  with  approval  and  applied  by 
Cummere,  C.  X,  In  bis  opinion  in  Lapsley, 
Adm'x,  v.  Public  Service,  etc.,  76  N.  J.  Law, 
266,  68  Atl.  1113,  and  In  Bretthauer,  Adm'r, 
v.  Jacobson,  79  N.  J.  Law,  223,  75  Atl.  560,  he 
says,  "This  provision  of  the  Death  Act  is  not 
an  ordinary  statute  of  limitations."  All  of 
the  decisions  upon  this  point  are  to  the  same 
effect 

It  is  evident  therefore,  that  the  conflict 
between  two  statutes  of  limitations  to  which 
the  principle  of  the  Vail  Case  might  be  deem- 
ed to  be  applicable,  does  not  exist  In  the 
present  case  in  which  the  conflict  is  between 
an  earlier  statute  of  limitations  of  actions 
for  death  and  a  later  statute  covering  the 
entire  subject-matter  of  such  actions  and  lay- 
ing down  a  new  and  different  rule  with  re- 
spect thereto. 

The  doctrine  applicable  to  such  a  conflict 
has  been  already  stated. 

The  Judgment  of  the  Supreme  Court  should 
be  reversed  and  Judgment  upon  demurrer  en- 
tered for  the  plaintiff  In  error  who  was  the 
plaintiff  below. 


BERGEN,  J,  dissents. 
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HISOR  ▼.  VANDIVER. 
(Supreme  Court  of  New  Jersey.    Not.  18, 1912.) 

(Syllabus  by  the  Court.) 
L  Attachment     (I    47*)— NONEESIDENC*    0» 

Defendant — Evidence. 

In  actions  of  tort  where  the  special  cause 
relied  on  is  that  the  defendant  is  not  a  resident 
and  that  a  summons  cannot  be  served,  the  ab- 
sence of  evidence  that  a  summons  cannot  be 
served,  from  the  affidavit  or  proof  presented  to 
the  judge  or  commissioner  for  the  award  of  a 
writ  of  attachment,  is  the  absence  of  a  neces- 
sary jurisdictional  fact  prescribed  by  the  stat- 
ute empowering  the  judge  or  commissioner  to 
make  the  order,  and  vitiates  the  entire  proceed- 
ings. 

[Ed.  Note.— For  other  cases,  see  Attachment, 
Cent  Dig.  {8  120,  861-876 ;    Dec  Dig.  {  47.*] 

2.  Attachment    ({    142*)— Jurisdiction    of 
Commissioner. 

The  jurisdiction  by  the  commissioner  upon 
the  proofs  presented  to  him  must  be  as  formal 
and  precise  and  appear  in  the  order  as  is  re- 

?uired   in  actions   upon  contract  where  a  de- 
endant  is  held  to  bail. 

[Ed.  Note.— For  other  cases,  see  Attachment, 
Cent  Dig.  fg  392-394;   Dec.  Dig.  |  142.*] 

Action  by  William  B.  Hlsor  against  Rob- 
ert M.  Vandlver.  Motion  by  defendant  to 
quash  the  writ  of  attachment  was  denied, 
and  he  brings  certiorari.  Writ  quashed,  and 
proceedings  set  aside. 

See,  also,  82  AtL  526. 

Argued  before  KALISCH,  SWAYZE,  and 
V00RHEE8,  JJ. 

Hugh  B.  Reed,  of  Newark,  for  prosecutor. 
David  W.  McCrea,  of  Jersey  City,  for  de- 
fendant. 

KALISCH,  J.  This  certiorari  brings  un- 
der review  an  application  made  by  the  prose- 
cutor, the  defendant  below,  to  quash  the  writ 
of  attachment  and  the  proceedings  had  there- 
under, and  to  release  and  discharge  the  bond 
given  by  the  defendant  in  attachment  for 
the  release  of  the  goods  attached,  and  an 
order  of  the  circuit  court  denying  the  ap- 
plication. The  proceedings  instituted  by  the 
defendant  in  certiorari,  who  is  the  plain- 
tiff in  attachment,  against  the  prosecutor 
were  by  virtue  of  the  provisions  of  section 
84  of  the  practice  act  of  1903  (Laws  1903,  p. 
537),  as  amended  by  the  act  of  1907  (P.  I* 
1907,  p.  273).  The  plaintiff's  action  against 
the  prosecutor  was  based  upon  damages 
caused  to  his  automobile  by  the  alleged  neg- 
ligence of  the  defendant  The  order  of  the 
Supreme  Court  commissioner  was  to  the  ef- 
fect that  it  appeared  to  his  satisfaction  that 
the  plaintiff  Is  entitled  to  an  order  to  hold 
R.  M.  Vandlver,  the  defendant,  to  ball,  and 
that  the  ball  be  in  the  sum  of  $  1,200,  and 
that  a  writ  of  attachment  do  Issue  out  of  the 
circuit  court,  etc.,  at  the  suit  of  W.  E.  Hlsor 
against  R.  M.  Vandlver  in  the  sum  of  $1,200. 
A  writ  of  attachment  was  Issued,  and  the 
Property  of. the  defendant  attached.  The 
defendant  gave  a  bond  under  section  92  of 


the  practice  act  of  1903,  and  the  property  at- 
tached was  released  Although  the  action 
is  founded  upon  a  pure  tort,  the  attachment 
sued  out  summons  the  defendant  to  answer 
In  an  action  upon  contract  The  materiality 
of  this  variance  lies  in  the  fact  that  by  sec- 
tion 92  of  the  practice  act,  if  the  action  is 
founded  upon  a  contract,  it  Is  required  that 
the  bond  shall  be  in  double  the  amount  of 
the  plaintiff's  claim  or  cause  of  action,  or 
In  double  the  value  of  the  property  attached, 
whereas,  If  the  action  is  founded  upon  a 
tort,  the  court  or  judge  fixes  the  amount  of 
the  bond  as  shall,  under  all  the  circumstanc- 
es, be  deemed  reasonably  conditioned  for  the 
payment  of  any  Judgment  recovered  in  the 
action.  It  follows,  therefore,  that  the  bond 
given  by  the  defendant  was  not  in  compli- 
ance with  the  statute,  but  this  irregularity 
was  due  to  plaintiff's  own  act  in  issuing  the 
writ  of  attachment  as  If  It  were  upon  con- 
tract and  not  of  tort. 

The  principal  contention  of  the  defendant 
In  certiorari  is  that,  the  prosecutor  having 
given  a  bond  to  secure  the  release  of  the 
goods,  it  was  in  effect  a  general  appearance, 
and  thereby  waives  a  defect  in  the  issuance 
of  the  writ,  or  at  least,  the  object  of  the 
writ  considered  as  process  having  been  ob- 
tained, the  writ  Itself  will  not  he  quashed. 
The  giving  of  a  bond  to  secure  the  release 
of  the  automobile  did  not  constitute  a  gen- 
eral appearance.  Aside  from  any  considera- 
tion of  the  irregularity  in  giving  the  bond 
in  question,  and  though  it  is  conditioned  for 
the  payment  of  such  moneys  as  shall  be  ad- 
judged due  to  the  plaintiff  in  attachment,  It 
is  to  be  observed,  from  the  reading  of  the 
entire  condition,  that  it  expressly  limits  the 
effect  of  it  to  a  special  appearance.  And 
arguendo,  it  is  difficult  to  perceive  how  It 
can  be  asserted,  with  any  show  of  reason, 
that  the  giving  of  a  bond  to  secure  the  re- 
lease of  goods  attached  constitutes  a  gen- 
eral appearance  operating  as  a  waiver  of  all 
Irregularities  in  the  issuance  of  the  writ  any 
more  than  if  the  owner  of  attached  goods 
had  substituted  money  for  the  same.  If  the 
bond  contained  a  condition  for  the  appear- 
ance of  the  defendant,  undoubtedly,  at  com- 
mon law,  it  would  have  constituted  a  waiver 
of  irregularities  In  the  original  process.  But 
this  is  not  the  case  here.  Moreover,  in  the 
case  sub  judlce,  the  condition  of  the  bond 
given  by  the  defendant  in  attachment,  among 
other  things,  recites  that  he  (R.  M.  Vandlver) 
having  entered  his  appearance  (specially)  at 
the  suit  of  said  plaintiff,  and  the  said  R. 
M.  Vandlver  is  about  to  apply  to  the  said 
court  to  set  aside  the  said  writ  and  dis- 
cbarge bis  property  from  the  lien  thereof. 
This  was  a  clear  declaration  of  the  defend- 
ant that  he  appeared  specially  and  that  he 
denied  the  legality  of  the  issuance  of  the 
writ  and  of  the  proceedings  instituted  by  the 
plaintiff  In  attachment    It  is  apparent  that 


•For  other  cases  m  sun* 
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this  case  differs  essentially  from  the  case  of 
Watson  v.  Noblett,  65  N.  J.  Law,  506,  47  AU. 
438,  which  held  that,  after  a  general  appear- 
ance to  an  attachment,  the  writ  will  not  be 
quashed.  Upon  the  authority  of  the  case 
cited;  the  attachment  In  the  case  sub  judice 
Is  a  common-law  attachment  with  the  usual 
common-law  Incidents.  This  being  so,  the 
common-law  rules  prevail,  and  there  may  be 
a  special  appearance.  But  if  any  doubt 
could  exist  regarding  the  common-law  rule 
as  to  the  effect  of  the  filing  of  the  bond  by 
the  defendant  and  limiting  It  to  a  special  ap- 
pearance, section  91  of  the  practice  act  ex- 
pressly provides  for  a  special  appearance. 
We  think  that,  by  virtue  of  section  86  of 
the  practice  act,  It  becomes  wholly  Imma- 
terial whether  or  not  a  geueral  appearance 
has  been  entered  by  the  defendant,  since  that 
section  expressly  provides  that :  "The  practice 
and  procedure  in  relation  to  the  said  writ, 
its  effect,  levy  and  return  •  •  *  shall 
be  the  same  as  in  cases  of  attachment  against 
nonresident  debtors,  and  in  relation  to  the 
vacation  thereof  when  Improperly  Issued, 
the  same  as  for  setting  aside  an  order  for 
bail."  Section  61  of  the  practice  act  of  1903 
provides :  "Any  justice  of  the  Supreme  Court 
or  judge  of  the  court  out  of  which  a  capias 
ad  respondendum  shall  issue  may  *  *  • 
determine  upon  the  legality  of  orders  for  ball 
and  discharged  persons  illegally  arrested  in 
civil  actions  whether  ball  has  been  given  or 
not  •  •  *  If  an  order  for  ball  is  set 
aside,  the  action  shall  not  abate  but  the  de- 
fendant shall  be  discharged  from  arrest  and 
his  bail  discharged  and  the  action  shall  pro- 
ceed as  if  commenced  by  summons,  unless 
otherwise  ordered  by  the  court  or  judge." 
It  is  therefore  obvious,  In  view  of  this  stat- 
ute, that  the  filing  of  the  bond  by  the  de- 
fendant in  attachment  did  not  operate  as  a 
waiver  of  any  right  which  he  had  to  apply 
to  the  court  for  the  vacation  of  the  pro- 
ceedings had  against  him  because  of  their  ir- 
regularity and  Insufficiency.  Whether  or  not 
the  action  shall  proceed  as  if  commenced  by 
summons  or  be  quashed  altogether  rests  in 
the  discretion  of  the  court 

The  legal  vitality  of  the  writ  of  attach- 
ment is  questioned  upon  the  ground  that  it 
was  issued  in  violation  of  sections  85  and  86 
of  the  practice  act.  The  eighty-fifth  section, 
among  other  things,  provides  that  the  com- 
missioner shall  make  an  order  awarding  the 
plaintiff  a  writ  of  attachment  which  order 
shall  prescribe  the  amount  of  the  bond  to  be 
given  on  behalf  of  the  plaintiff  to  the  de- 
fendant, with  sufficient  sureties  to  indemni- 
fy the  defendant  for  all  damages  resulting 
from  the  attachment,  and  taxed  costs  of  suit 
if  the  suit  shall  be  discontinued  or  dismiss- 
ed, or  if  judgment  therein  shall  be  given. 
No  such  order  was  made  by  the  commis- 
sioner. The  eighty-sixth  section,  among  oth- 
er things,  provides:  "Upon  filing  with  the 
clerk  of  a  court  out  of  which  a  writ  of  at- 


tachment may  issue  the  order  awarding  such 
writ  and  the  proof  upon  which  the  same  is 
founded  and  the  bond  approved  by  the  court 
judge  or  commissioner,  such  clerk  shall  is- 
sue to  the  sheriff  or  other  officer  a  writ  of 
attachment"  etc.  The  plaintiff  filed  with 
the  clerk  the  order  awarding  the  writ  and 
the  proof  upon  which  the  same  is  founded, 
but  no  bond.  To  what  extent  these  Irreg- 
ularities would  affect  the  validity  of  the  writ 
as  a  writ  of  attachment  or  as.  a  summons 
was  not  argued,  and  therefore  does  not  call 
for  the  expression  of  an  opinion  thereon. 

It  Is  familiar  law  that  where  the  irregu- 
larity consists  in  the  omission  to  state  a  ju- 
risdictional fact  such  omission  is  fatal  to  the 
validity  of  the  entire  proceedings.  Such  an 
attack  is  made  by  the  prosecutor  upon  the 
affidavit  and  the  order  made  thereon  by 
the  commissioner  awarding  the  attachment 
The  affidavit  is  clearly  defective  in  falling 
to  set  out  facts  required  by  the  act  which 
authorize  a  commissioner  to  award  a  writ 
of  attachment  If  the  affidavit  which  is  made 
the  basis  for  the  order  of  the  commission- 
er Is  under  the  first  subdivision  of  section 
84,  it  must  set  out  facts  which  would  bring 
the  defendant  within  sections  56  or  57  of  the 
practice  act 

Mr.  Justice  Voorhees  In  Hufty  v.  Wilson, 
78  N.  J.  Law,  on  page  242,  74  AtL  on  page 
137,  in  considering  sections  56  and  57  in 
their  application  to  proceedings  Instituted  un- 
der section  84  of  the  practice  act  says:  "In 
actions  of  tort  the  rule  Is 'that  there  must 
be  an  order  to  hold  to  ball  by  a  judge  or 
commissioner,  but  only  upon  proof  by  affida- 
vit disclosing  a  ■  good  cause  of  action  and 
some  special  circumstances  why  the  order 
should  be  made.  Bennett  v.  Benson,  25  N. 
J.  Law,  166.  Actions  for  outrageous  bat- 
tery or  mayhem  and  actions  for  seduction 
are  said  to  be  exceptions  to  this  rule.  Wert 
v.  Strouse,  38  N.  J.  Law,  184.  Special  rea- 
sons ordinarily  cited  are  nonresidence  of  the 
defendant  or  facts  and  circumstances  from 
which  it  may  be  Inferred  that  the  defendant 
may  not  be  in  the  jurisdiction  to  answer  to 
a  judgment  when  rendered."  The  order  to 
hold  to  bail  was  Indorsed  upon  the  writ  and 
was  held  to  be  sufficient  It  was  not  required 
that  the  order  to  hold  to  bail  in  actions  of  tort 
must  show  upon  its  face  that  the  commis- 
sioner had  adjudicated  upon  the  facts  before 
him.  This  practice  has  been  radically  chang- 
ed by  the  practice  act  of  1903.  Section  56 
provides:  "The  writ  of  capias  ad  responden- 
dum shall  not  be  issued  in  any  action  found- 
ed upon  a  tort,  except  upon  proof  by  af- 
fidavit or  otherwise  to  the  satisfaction  of  the 
court  in  which  the  action  is  about  to  be  com- 
menced or  to  a  judge  or  Supreme  Court 
commissioner,  of  the  grounds  upon  which 
ball  Is   required,  and  thereupon  the  court 

•  *    *    shall    make    an    order    for    bail. 

*  *  *  but  no  such  order  shall  be  made 
unless:    •    *    •    Third,    The    proof    estab- 
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lisbes  special  cause  as  heretofore  for  holding 
the  defendant  to  ball."  Thus  it  Is  to  be  ob- 
served that  the  Legislature  has  established 
the  same  procedure  prescribed  In  holding 
to  ball  in  actions  upon  contract  This  being 
bo,  It  follows  that,  before  awarding  the 
writ  either  of  capias  ad  respondendum  or 
attachment,  the  Judge  or  commissioner  must 
adjudicate  upon  the  facts  before  him,  and 
that  he  did  so  must  appear  upon  the  face  of 
the  order  awarding  the  writ  In  the  same  man- 
ner as  In  actions  upon  contract  to  hold  the 
defendant  to  ball.  Hufty  v.  Wilson,  supra, 
78  N.  J.  Law,  243,  74  Atl.  137.  Before  dis- 
posing of  the  question  relating  to  the  validity 
of  the  order,  It  will  be  serviceable  to  exam- 
ine into  the  sufficiency  of  the  proof  upon 
which  the  order  Is  based. 

[1]  The  special  circumstances  relied  on 
for  the  issuance  of  tbe  attachment  is  the 
statement  In  the  affidavit  to  this  effect: 
"That  said  B.  M.  Vandiver  Is  a  nonresident 
of  the  state  of  New  Jersey,  and,  as  depo- 
nent verily  believes,  a  resident  of  Alabama." 
We  think  the  affidavit  is  fatally  defective  in 
that  it  falls  to  set  out  that  a  summons  can- 
not be  served.  The  language  of  paragraph 
2  of  section  84  of  the  practice  act  of  1907, 
as  amended,  Is  to  this  effect:  "Or  Is  not  a 
resident  of  this  state,  and  that  summons 
cannot  be  served."  Not  only  must  it  appear 
by  legal  evidence  that  the  defendant  is  not 
a  resident  of  this  state,  but  also  that  a 
summons  cannot  be  served.  The  nonresi- 
dence of  a  defendant  against  whom  an  ac- 
tion of  tort  was  about  to  be  brought  was 
a  special  reason  justifying  an  order  to  hold 
to  bail.    Bennett  v.  Benson,  25  N.  J.  Law,  166. 

By  the  amendment  of  the  eighty-fourth 
section  of  the  practice  act  of  1907,  the  first 
subdivision  thereof  provides  that  an  attach- 
ment may  Issue  where  the  plaintiff  would 
be  entitled  to  an  order  to  bold  a  defendant 
to  bail  under  the  provisions  of  the  act  Now 
we  have  seen  that  in  a  tort  case,  where  it 
was  necessary  to  allege  a  special  reason  for 
holding  a  defendant  to  ball,  the  allegation  of 
nonresidence  was  sufficient  for  that  purpose. 
What  constitutes  a  nonresidence  as  will  Jus- 
tify the  Issuance  of  a  writ  of  attachment  la 
well  stated  by  Deput,  J-,  in  Baldwin  v.  Flagg, 
43  N.  J.  Law,  498,  as  follows:  "Evans  v. 
Perrine,  in  this  court,  35  N.  J.  Law,  221,  and 
Stout  v.  Leonard,  in  the  Court  of  Errors,  37 
N.  3.  Law,  492,  have  placed  this  subject  on 
a  rational  basis.  A  debtor  may  have  his 
domicile  In  another  state,  and  yet  be  ex- 
empt from  process  of  attachment  In  this 
state.  He  may  be  in  the  habit  of  coming 
into  this  state  so  frequently  and  openly  that 
a  creditor,  by  watching  an  opportunity,  may 
obtain  a  personal  service  of  process  upon 
him,  and  still  he  will  be  liable  to  process  of 
attachment  A  residence  or  place  of  abode 
In  this  state  of  a  temporary  or  permanent 
character,  at  which  a  summons  might  law- 
fully be  served,  Is'  the  condition  on  which 


process  of  attachment  cannot  be  Issued.  If 
the  debtor  has  not  such  a  place  of  abode 
that  a  summons  cannot  be  served  at  it  he 
Is  a  nonresident  within  the  meaning  of  the 
statute,  and  may  be  proceeded  against  by 
attachment"  Coles  v.  Blythe,  69  N.  J.  Law, 
204,  54  Atl.  240.  Thus  we  observe  that 
our  courts  have  denned  a  nonresident  with- 
in the  meaning  of  the  attachment  act  to  be 
one  who  is  not  a  resident  of  this  state  or 
has  no  place  of  abode  in  this  state,  either 
of  a  permanent  or  a  temporary  character. 

From  the  reasoning  of  the  cases  referred 
to,  If  a  defendant  came  daily  into  this  state 
to  transact  his  business  here  and  had  his 
residence  or  place  of  abode  in  New  York, 
he  would  be  a  nonresident  within  tbe  mean- 
ing of  the  attachment  act  and  amenable  to 
the  process  of  attachment  This  was  the 
state  of  the  law  at  the  time  of  the  passage 
of  the  amendment  of  the  eighty-fourth  sec- 
tion of  the  practice  act  in  1907.  It  is  high-, 
ly  important  to  bear  this  in  mind,  in  view  of 
the  fact  that  under  the  first  subdivision  of 
section  84,  an  order  to  hold  a  defendant  to 
ball  may  be  made  In  an  action  of  tort  where, 
as  a  special  cause,  there  Is  an  affirmation  of 
his  nonresidence. 

We  now  turn  to  the  second  subdivision  of 
section  84  which  reads:  "That  the  plaintiff 
has  a  cause  of  action  the  nature  and  par- 
ticulars of  which  he  shall  specify  and  that 
the  defendant  absconds  from  his  creditors  of 
is  not  a  resident  of  this  state,  and  that  sum- 
mons cannot  be  served.  •  •  * "  This 
subdivision  also  applies  to  actions  of  tort 
Now,  since  a  summons  may  be  served  per- 
sonally upon,  as  well  as  at  the  place  of 
abode  of,  a  defendant  the  legislative  declar- 
ation that  an  attachment  may  issue  where 
it  appears  that  the  defendant  is  a  nonresi- 
dent and  summons  cannot  be  served,  mani- 
festly requires  that  the  affidavit  upon  which 
the  process  of  attachment  Is  applied  for 
shall  contain  legal  evidence  of  the  facts  show- 
ing that  the  defendant  is  not  only  a  nonresi- 
dent of  this  state,  but  also  that  a  summons 
cannot  be  served.  The  first  and  second  sub- 
divisions of  section  84,  being  in  pari  ma- 
teria, must  be  read  together,  and  then  at  once 
It  becomes  obvious  that  the  Legislature,  in 
affording  this  new  remedy  In  actions  of  tort 
intended  that  the  naked  affirmation  of  non- 
residence  shall  not  be  a  sufficient  basis  to 
obtain  a  writ  of  attachment  unless  It  is  ac- 
companied by  an  affirmation  of  facts  show- 
ing that  a  summons  cannot  be  served.  Of 
course  what  has  been  said  does  not  apply 
to  cases  where  the  tort  complained  of  is  an 
outrageous  assault  and  battery,  mayhem,  or 
seduction.  For  proof  of  the  commission  of 
any  of  these  acts  warrants  an  order  to  hold 
to  ball  without  any  other  special  cause,  and 
consequently  will  suffice  for  the  award  of  the 
writ  of  attachment  upon  the  same  basis. 
We  are  of  the  opinion  that  In  those  cases  of 
tort  where  the  special  cause  relied  on  is  that 
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the  defendant  Is  not  a  resident  and  that  a 
summons  cannot  be  served,  the  absence  of  evi- 
dence that  a  summons  cannot  be  served  from 
the  affidavit  or  proof  presented  to  the  Judge 
or  commissioner  for  the  award  of  a  writ  of  at- 
tachment is  the  absence  of  a  necessary  juris- 
dictional fact  prescribed  by  the  statute  em- 
powering the  judge  or  commissioner  to  make 
the  order,  and  vitiates  the  entire  proceed- 
ings. 

[2]  The  validity  of  the  order  awarding  the 
writ  of  attachment  Is  also  attacked  upon  the 
ground  that  It  does  not  show  upon  Its  face 
that  the  commissioner  has  exercised  his  ju- 
dicial discretion  and  made  a  decision  upon 
It,  and  that  the  proof  of  the  particulars 
necessary  to  authorize  the  awarding  of  the 
writ  was  satisfactory.  The  contention  of  the 
prosecutor  Is  that,  since  the  passage  of  the 
act  of  1903,  such  adjudication  is  necessary 
to  the  validity  of  the  order.  This  phase  of 
the  case  was  present  In  Hufty  v.  Wilson, 
78  N.  J.  Law,  241,  74  Atl.  137,  and  was  sat- 
isfactorily dealt  with  In  an  opinion  by  Voor- 
hees,  J.,  holding  that,  "under  the  act  of  1903, 
the  order  of  the  judge  or  commissioner  must 
show  upon  its  face  that  he  has  adjudicated 
upon  the  proofs  presented  to  him,  and  that 
the  proof  of  the  particulars  necessary  to  au- 
thorize the  awarding  of  the  writ  was  satis- 
factory." The  adjudication  by  the  commis- 
sioner upon  the  proofs  presented  to  him  must 
be  as  formal  and  precise  and  appear  In  the 
order  as  is  required  In  actions  upon  contract 
where  the  defendant  may  be  held  to  bail. 
The  order  under  review  wholly  fails  in  that 
regard.  Furthermore  it  appears  by  the  or- 
der that  it  awards  a  writ  of  attachment 
against  R.  M.  Vandiver,  whereas  the  act 
requires  that  it  shall  be  awarded  against  the 
goods  and  chattels  of  the  defendant 

The  writ  of  attachment  will  be  quashed, 
and  the  proceedings  had  thereunder  set  aside. 


JARMAN  v.  FREEMAN. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

Nov.  20,  1912.) 

(Bylldbut  ly  the  Court.) 

1.  Dedication    (t  33*)— Elements— Accept- 
ance. 

The  city  of  Atlantic  City,  as  trustee  for 
the  public,  has  a  right  to  accept  a  dedication  of 
lands  as  and  for  a  public  street,  granted  to  the 
city  by  deed  from  the  owner  of  the  fee. 

[Ed.  Note. — For  other  cases,  see  Dedication, 
Cent  Dig.  |  66;   Dec.  Dig.  |  33.*] 

2.  Dedication  ({  53*)— Riqhts  Acquired— 
Merges. 

When  a  dty  accepts  a  grant  of  dedication 
of  lands  for  a  public  street  from  the  owner  of 
the  fee,  the  private  right  of  way  therein  of  an 
abutting  owner  granted  him  by  a  prior  owner 
of  the  dedicated  lands  becomes  merged  in  the 
public  easement,  or  is  suspended  thereby. 

[Ed.  Note.— For  other  cases,  see  Dedication, 
Cent.  Dig.  |  96;  Dec.  Dig.  {  53.*] 


3.  Highways  (g  86*)— Rights  o»  Abutting 
Ow  nebs— Use. 

A  member  of  the  general  public,  and  an 
abutting  owner,  has  a  privilege  of  passage  and 
use  of  the  public  highway  not  incongruous  with 
the  purpose  for  which  it  was  created. 

[Ed.  Note. — For  other  cases,  see  Highways, 
Cent.  Dig.  {  296;   Dec.  Dig.  |  86.*] 

4.  Highways    (J  86*)— Streets— Rights   or 
Abutting  Ownebs. 

A  member  of  the  general  public,  and  an 
abutting  owner,  cannot  be  enjoined  from  using 
a  public  highway,  so  long  as  he  so  regulates  his 
use  of  the  common  right  as  not  to  unreason- 
ably interfere  with  other  persons  in  their  en- 
joyment of  it 

[Ed.  Note.— For  other  cases,  see  Highways. 
Cent.  Dig.  |  296;   Dec,  Dig.  J  86.*] 

5.  Appeal  and  Erbob  (|  1108*)— Disposition 
of  Cause— Reversal. 

When  it  appears  to  this  court  by  proofs 
taken  in  the  court  below  and  the  admission  of 
counsel  that,  between  the  time  of  filing  the  an- 
swer in  the  Court  of  Chancery  and  the  date  of 
the  decree  under  review,  the  alley  in  question 
had  been  dedicated  and  accepted,  by  the  city  as 
a  public  street  a  decree  restraining  the  de- 
fendant from  using  the  alley  for  the  purpose 
of  hauling  goods  to  and  from  his  warehouse 
abutting  the  interior  end  of  the  alley  will  be 
reversed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  %  4410;   Dec.  Dig.  »  1108.*] 

Appeal  from  Court  of  Chancery. 

Bill  in  equity  by  Thomas  J.  Jarman,  exec- 
utor, against  Abe  Freeman.  From  a  decree 
for  complainant  (83  AtL  872),  defendant  ap- 
peals.   Reversed. 

Bourgeois  &  Coulomb,  of  Atlantic  City,  for 
appellant.  Chandler  &  Robertson,  of  Atlan- 
tic City,  for  respondent 


TRENCHARD,  J.  This  appeal  brings  np 
for  review  a  decree  of  the  Court  of  Chan- 
cery, directing  that  an  Injunction  issue  re- 
straining the  defendant  from  using  a  cer- 
tain alley,  called  "Sherman  Place,"  leading 
to  his  premises,  in  the  city  of  Atlantic  City. 

The  alley  in  question  extends  from  the 
westerly  side  of  New  York  avenue,  a  dis- 
tance of  100  feet,  to  the  easterly  line  of  de- 
fendant's premises,  and  Is  paved  with  brick. 
The  complainant  owns  the  land  along  the 
southerly  side  of  the  alleyway  for  a  distance 
of  100  feet 

The  bill  was  filed  by  Jarman  to  restrain 
Freeman,  the  defendant  from  using  this  al- 
leyway. Upon  a  preliminary  application  re- 
lief was  denied,  because  the  learned  Vice 
Chancellor  then  thought  that  "complainant's 
conduct  had  induced  the  defendant  to  erect 
his  warehouse  at  the  end  of  a  certain  alley 
in  the  belief  that  he  would  be  permitted  by 
complainant  to  use  the  alley."  78  N.  J.  Eq. 
464,  79  Atl.  1065.  Upon  the  final  hearing 
an  injunction  was  issued  according  to  the 
prayer  of  the  bill;  it  being  then,  in  the 
opinion  of  the  Vice  Chancellor,  "established 
as  a  fact  that  defendant  erected  his  ware- 
house with  full  knowledge  that  complainant 
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would  contest  any  effort  upon  the  defend- 
ant's part  to  use  the  alley." 

In  order  to  Intelligently  discuss  the  pro- 
priety of  the  award  of  the  Injunction,  It 
will  be  necessary  to  relate  briefly  the  his- 
tory of  the  alley. 

The  land  owned  by  the  complainant  and 
the  land  traversed  by  the  alley  are  part  of 
a  plot  of  land  100  feet  in  width  on  the 
south  side  of  Atlantic  avenue,  and  150  feet 
In  depth  on  the  west  side  of  New  York  ave- 
nue, which  was  formerly  owned  by  Mrs. 
George  Kelly.  Her  title  thereto  descended 
and  became  vested  in  John  L.  Kelly.  John 
L.  Kelly  and  his  wife,  on  June  27,  1898, 
conveyed  to  Mary  G.  Jarman,  the  predecessor 
In  title  of  the  complainant,  a  portion  of 
that  land,  being  40  feet  in  width  on  New 
York  a  venae;  the  beginning  corner  being 
110  feet  south  of  the  southerly  line  of  At- 
lantic avenue.  The  deed  from  Kelly  to  Jar- 
man  contained  the  following  grant:  "To- 
gether with  the  free  and  common  use,  right, 
liberty  and  privilege  of  an  alley  ten  feet  in 
width  Intended  to  be  laid  out  and  opened 
by  the  said  grantor,  parallel  with  and  one 
hundred  feet  southwardly  from  the  south 
line  of  Atlantic  avenue,  and  extending  west- 
wardly  from  said  New  York  avenue  one 
hundred  feet  in  depth,  in  common  with  the 
owners,  tenants  and  occupiers  of  the  lots  of 
ground  of  the  said  grantor,  and  the  said 
grantee,  or  their  heirs,  bounding  thereon,  as 
and  for  a  passageway  and  water  course,  at 
all  times  hereafter  forever,  subject,  howev- 
er, to  the  payment  of  a  proportionate  part 
of  the  expense  of  keeping  said  alley  in  good 
order  and  repair  at  all  times  hereafter  for- 
ever." 

On  January  21,  1901,  David  C.  Folwell  et 
al.  conveyed  to  John  L.  Kelly  the  property 
now  owned  by  the  defendant,  being  39  feet 
6  inches  in  width  on  the  south  side  of  At- 
lantic avenue  by  160  feet  in  depth ;  the  be- 
ginning corner  being  100  feet  west  of  the 
westerly  corner  of  New  York  and  Atlantic 
avenues.  On  December  20,  1908,  John  L. 
Kelly  conveyed  to  the  Atlantic  Safe  Deposit 
k  Trust  Company  a  block  of  land  situate 
at  the  southwest  corner  of  Atlantic  and 
New  York  avenues,  being  100  feet  in  width 
on  Atlantic  avenue  by  100  feet  in  depth  on 
New  York  avenue,  and  extending  to  the 
northerly  line  of  the  10-foot  wide  alley  cre- 
ated in  the  deed  to  Jarman.  In  this  deed 
Kelly  granted  to  the  trust  company  his 
right  in  said  10-foot  wide  alley  in  the  fol- 
lowing language:  "Together  with  all  the 
right,  title  and  interest  of  the  said  party  of 
the  first  part  hereto  in  the  ten-feet  wide 
alley  on  the  rear  of  said  premises,  to  the 
depth  of  one  hundred  feet  westwardly  from 
New  York  avenue,  reserving  thereout,  how- 
ever, onto  the  grantor,  his  heirs  and  as- 
signs, the  use,  privilege  and  liberty  of  all 
of  aaid  ten-feet  wide  alley,  as  and  for  a 
passageway  and  water  course  thereover,  at 


all  times  hereafter  forever,  for  the  benefit 
of  the  lands  of  said  grantor,  adjoining  the 
lands  herein  described  on  the  westerly  side 
thereof." 

The  lands  referred  to  as  being  on  the 
westerly  side  of  the  alley  in  the  grant  to  the 
trust  company  are  the  lands  now  owned  by 
the  defendant,  Freeman;  for  on  January 
25,  1911,  John  h.  Kelly  and  bis  wife  con- 
veyed to  the  defendant  the  plot  of  land 
which  he  had  theretofore  purchased  from 
Folwell.  In  this  deed  to  Freeman  Kelly 
granted  to  Freeman  the  right  to  use  said 
10-foot  wide  alley  in  the  following  lan- 
guage: "Together  with  the  use,  right,  privi- 
lege and  liberty  in  common  with  others  of, 
in  and  to  that  certain  ten-feet  wide  alley  or 
passageway  known  as  Sherman  Place,  lead- 
ing eastwardly  from  said  lands  and  prem- 
ises to  New  York  avenue,  the  northerly  line 
of  which  runs  parallel  with  and  one  hun- 
dred feet  southwardly  from  the  southerly 
line  of  Atlantic  avenue,  as  and  for  a  pas- 
sageway and  water  course,  and  to  have  in- 
gress and  egress  thereover  hereafter,  for- 
ever." 

The  Vice  Chancellor  seems  to  have  regard- 
ed the  foregoing  as  the  only  material  facts 
In  the  history  of  the  title  of  the  alley.  But 
the  record  presented  here  for  review  contains 
other  material  matters,  as  we  shall  herein- 
after point  out  So  regarding  the  situation, 
be  proceeded  in  his  conclusions  to  say:  "The 
evidence  discloses  that  the  use  which  the  de- 
fendant has  been  making  of  the  alley,  and 
which  he  proposes  to  continue  to  make  of  it, 
Is  under  claim  of  right  to  use  it  in  such 
manner  and  at  such  times  as  bis  convenience 
and  business  needs  shall  occasion  for  the 
purpose  of  hauling  goods  to  and  from  his 
warehouse."  Continuing  he  says:  "It  is 
now  manifest  that  the  continued  use  of  the 
alley  by  the  defendant  for  the  purpose  of 
hauling  goods  to  and  from  his  warehouse  will 
not  only  interfere  with  the  full  enjoyment 
by  the  complainant  of  the  easement  as  con- 
templated by  the  grant,  but  will  also  neces- 
sarily increase  his  burden  of  repair.  The 
grant  to  complainant  vests  In  him  the  right 
to  use  the  alley  as  a  way  for  the  benefit  of 
his  adjacent  land  at  any  time.  This  right 
Is  In  common  with,  and  is  to  be  exercised  in 
connection  with,  a  similar  right  of  use  of  the 
alley  by  the  owner  of  the  fee  for  the  benefit 
of  his  adjacent  land.  It  follows  that  the 
right  of  use  of  the  alley  thus  vested  in  com- 
plainant Is  only  restricted  by  the  similar 
right  of  the  owner  of  the  fee,  and  any  ex- 
tension of  the  use  of  the  alley  by  the  own- 
er of  the  fee  for  the  benefit  of  other  lands  is 
necessarily  operative  as  a  restriction  of  com- 
plainant's privileges  coextensive  with  the 
magnitude  of  the  extension;  and  the  burden 
of  repair  is  in  like  manner  Increased  by  the 
extended  use."  Whether,  if  we  limited  our 
consideration  to  such  facts  as  the  Vice  Chan- 
cellor seems  to  have  limited  his,  we  should 
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reach  the  same  conclusion,  It  Is  not  now 
necessary  to  determine. 

We  find  the  following  matters  of  fact  dis- 
closed by  the  proofs  and  the  admissions  of 
counsel,  which  we  think  must  be  met  before 
this  decree  can  be  affirmed:  The  proofs  pre- 
sented to  us  show  that  the  fee  in  the  alley 
in  question  has  been  dedicated  to  the  city  of 
Atlantic  City  as  and  for  a  public  street,  and 
has  been  accepted  by  the  city.  On  July  3, 
1911,  the  Atlantic  Safe  Deposit  A  Trust 
Company  (the  owner  of  the  fee  of  the  alley 
tn  question),  by  deed,  granted  and  dedicated 
the  alley  in  question  (describing  it  by  metes 
and  bounds)  to  the  city  of  Atlantic  City  "as 
and  for  a  public  alley,  street  or  highway, 
for  all  persons,  at  all  times,  freely  to  pass 
and  repass  on  foot  or  with  vehicles,  animals, 
loads  or  otherwise,  to,  along,  over  and  upon 
the  same."  There  is  among  the  exhibits  re- 
turned to  us  a  resolution  accepting  this  dedi- 
cation, apparently  passed  by  the  city  council 
of  Atlantic  City,  as  follows:  "Whereas,  it  is 
to  the  Interests  of  Atlantic  City  that  the 
ten  feet  wide  alley  off  of  New  York  avenue, 
and  one  hundred  feet  southerly  of  Atlantic 
avenue,  thence  extending  westerly  parallel 
with  Atlantic  avenue  and  one  hundred  feet 
distant  therefrom,  a  distance  of  one  hundred 
feet,  should  be  under  municipal  control;  and 
whereas,  Atlantic  City,  at  public  expense  has 
for  a  number  of  years  past  lighted  said  al- 
ley; and  whereas,  the  owners  of  the  legal 
fee  to  the  land  in  said  alley  have  conveyed 
and  dedicated  the  same  to  Atlantic  City,  by 
deed  bearing  date  the  third  day  of  July,  A. 
D.  nineteen  hundred  and  eleven:  therefore, 
be  it  resolved  that  Atlantic  City  accept  such 
dedication,  and  hereafter  maintain  said  al- 
ley as  one  of  the  public  streets  of  said  city." 

[1]  Proceeding  now  to  a  consideration  of 
the  effect  of  this  proof,  we  think  there  can  be 
no  question  that  the  city  of  Atlantic  City,  as 
trustee  for  the  public,  had  a  right  to  accept 
the  dedication  of  the  lands  in  question  as 
and  for  a  public  street.  Atlantic  City  v. 
Associated  Realties  Corp.,  73  N.  J.  Bq.  721, 
70  Atl.  345,  17  Ann.  Cas.  743;  Atlantic  City 
r.  Atlantic  City  Steel  Pier  Co.,  62  N.  J.  Eq. 
139,  49  Atl.  822. 

[2]  The  city  having  accepted  such  dedica- 
tion, the  complainant's  private  right  of  way 
granted  to  him  by  Kelly  became  merged  In 
the  public  easement,  or  was  suspended  there- 
by. Dodge  v.  Pennsylvania  R.  Co.,  43  N.  J. 
Eq.  361,  11  Atl.  751. 

In  the  present  case,  by  the  consummation' 
of  the  dedication,  the  complainant  has  been 
relieved  of  the  burden  "of  a  proportionate 
part  of  the  expense  of  keeping  said  alley  In 
good  order  and  repair"  imposed  in  and  by 
the  grant  to  him. 

[3, 4]  Now  the  defendant,  as  a  member  of 
the  general  public,  and  as  the  owner  of  lands 
abutting  the  Interior  end  of  the  alley,  has 
a  privilege  of  passage  and  use  of  this  pub- 


lic highway  not  Incongruous  with  the  pur- 
pose for  which  it  was  created.  That  right, 
we  think,  this  injunction  denied  him.  Be 
was  enjoined  from  using  the  alley  for  the 
purpose  of  hauling  goods  to  and  from  his 
warehouse  abutting  the  Interior  end  of  the 
alley. 

Of  course,  every  one  using  an  easement  In 
common  with  others  is  bound  to  so  regulate 
his  own  use  of  the  common  right  that  he 
does  not  unreasonably  interfere  with  other 
persons  in  their  enjoyment  of  it.  Camden, 
etc.,  R.  Co.  v.  U.  S.  Cast  Iron,  etc.,  Co.,  78 
N.  J.  Eq.  279,  59  AtL  523.  And  for  the  un- 
authorized obstruction  of  a  public  highway 
there  is  ample  remedy,  ordinarily  by  Indict- 
ment (Attorney  General  v.  Helahon,  18  N. 
J.  Eq.  410),  and  by  injunction  In  a  proper 
case.  Morris  &  Essex  R.  Co.  v.  Prudden,  20 
N.  J.  Eq.  530.  But  this  case  does  not  pro- 
ceed upon  the  theory  of  an  unauthorized  ob- 
struction of  the  public  highway ;  nor  Is  there 
any  adequate  proof  of  it 

[5]  The  only  hesitation  we  have  in  revers- 
ing the  decree  below  arises  because  the  col- 
loquy between  court  and  counsel,  when  the 
dedicatory  deed  was  put  in  evidence,  indi- 
cated that  the  true  significance  of  the  proof 
was  not  pressed  upon  the  attention  of  the 
Vice  Chancellor.  It  seems  that  neither  the 
dedication  nor  the  acceptance  had  occurred 
at  the  time  the  bill  was  filed.  It  appears 
that  the  deed  of  dedication  had  been  execut- 
ed to  the  city  at  the  time  the  answer  was 
filed,  and  it  was  set  up  therein,  and  that  it 
had  been  accepted  before  the  taking  of  proof 
was  concluded ;  for  the  resolution  of  accept- 
ance is  returned  with  proofs.  It  thereby 
appears  that  the  dedication  had  been  ac- 
cepted by  the  city  before  the  order  under 
review  was  made.  Moreover,  we  find  this 
admission  in  the  printed  brief  of  counsel  for 
defendant:  "At  this  time  the  owner  of  the 
fee  hat  conveyed  the  tight  of  the  fee  to  the 
city,  and  on  January  8, 1912,  the  city  accept- 
ed the  grant."  By  reference  to  the  order 
awarding  the  injunction,  we  find  that  it  is 
dated  April  2,  1912.  Since,  therefore,  be- 
tween the  time  of  the  filing  of  the  answer  in 
the  court  below  and  the  date  of  the  decree 
under  review,  the  alley  in  question  had  been 
dedicated  and  accepted  as  a  public  street, 
we  think  the  injunction  should  not  issue. 

The  result  is  that  the  decree  under  review 
will  be  reversed. 


McDEVITT  v.  DEACON. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

Nov.  18,  1912.) 

(Syllabus  ly  the  Court.) 

Wills  (f  433*)— Pbobatb— AHNXJuairr. 

The  statute  (section  20  of  the  orphans' 
court  act  [3  Comp.  St  p.  3819])  declares  that 
a  transcript  of  any  will  duly  proved  shall  be 
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competent  evidence  in  any  suit  relating  to  real 
or  personal  estate,  the  same  as  if  the  will  had 
been  produced  and  duly  proved.  Such  tran- 
script, if  it  shows  that  the  statutory  require- 
ments have  been  complied  with,  is  prima  facie 
proof  of  due  execution  of  the  will ;  and  where, 
jn  an  action  of  ejectment,  the  subscribing  wit- 
nesses to  the  will  testify  to  facts  inconsistent 
with  the  attestation  clause,  and  their  testimony 
given  in  proceedings  to  probate  the  will,  which, 
if  believed,  would  overthrow  the  prima  facie 
case,  it  was  not  error  to  refuse  a  direction  in 
favor  of  the  party  seeking  to  invalidate  the 
will,  for  whether  the  prima  facie  case  had  been 
destroyed  was  a  jury  question. 

[Ed.  Note.— For  other  rases,  see  Wills,  Cent 
Dig.  H  924-936;  Dec  Dig.  f  433."] 

-  Error  to  Supreme  Court. 

Action  by  Thomas  D.  McDevitt  against 
Harriet  May  Deacon.  Judgment  for  defend- 
ant, and  plaintiff  brings  error.   Affirmed. 

Charles  C.  Babcock  and  Garrison  &  Voor- 
hees,  all  of  Atlantic  City,  for  plaintiff  In  er- 
ror. Theodore  W.  SchUnpf  and  James  M. 
Sheen,  both  of  Atlantic  City,  for  defendant 
in  error. 

BEBGEN,  J.  The  plaintiff  in  error 
brought  an  action  In  ejectment  against  the 
defendant  In  error  to  recover  the  possession 
of  an  equal  undivided  eighth  part  of  lands 
located  In  the  county  of  Atlantic  in  this 
state.  At  the  opening  of  the  trial  it  was 
admitted  that  one  James  J.  McDevitt  died 
seised  of  the  lands  described  in  the  plain- 
tiff's declaration,  and  that  he  left  a  paper, 
purporting  to  be  his  last  will  and  testament, 
which  was  admitted  to  probate  in  due  form 
by  the  surrogate  of  the  county  of  Atlantic, 
under  which  the  defendant,  as  devisee,  had 
taken  possession  of  the  lands  to  the  exclu- 
sion of  the  plaintiff. 

James  J.  McDevitt  left  fou»  children,  of 
whom  the  plaintiff  was  one;  and  it  is  not 
disputed  that  If  his  father  died  Intestate  he 
would  be  entitled  to  recover. 

A  certified  copy  of  the  will  and  of  all  of 
the  proceedings  relating  to  its  probate  were 
put  In  evidence,  and  it  appears  that  the  at- 
testation clause  was  in  due  form,  and  that 
the  subscribing  witnesses  certified  that  it 
wag  "signed,  sealed,  published,  and  declared 
by  the  above-named  testator  as  and  for  his 
last  will  and  testament  in  the  presence  of 
os,  who  in  his  presence  and  at  his  request, 
and  in  the  presence  of  each  other,  have 
hereunto  subscribed  our  names  as  witnesses 
thereto."  In  the  proceedings  relating  to  the 
probate,  it  appears  that  each  of  the  subscrib- 
ing witnesses  declared,  under  oath,  "that  he 
saw  the  testator  therein  named  sign  and  seal 
the  same,  and  heard  him  publish,  pronounce 
and  declare  the  within  writing  to  be  his  last 
will  and  testament,"  and  that  the  other  sub- 
scribing witness  was  present  at  the  same 
time  and  signed  his  name  as  a  witness,  to- 
gether with  the  deponent,  In  the  presence  of 
the  testator  and  at  his  request,  and  In  the 
presence  of  each  other.    The  decree  of  the 


surrogate  admitting  the  will  to  probate  was 
also  produced  and  offered  in  evidence. 

The  plaintiff  assailed  the  validity  of  the 
will  upon  three  grounds,  viz.:  The  mental 
Incapacity  of  the  testator;  that  he  was  un- 
duly influenced  in  the  making  of  the  will; 
and  that  it  was  not  executed  according  to 
the  requirements  of  the  statute.  The  jury 
found  against  the  plaintiff  on  these  Issues, 
and  the  review  now  sought  is  based  upon  al- 
leged errors  committed  at  the  trial. 

The  first,  second,  and  third  assignments  of 
error  are  too  indefinite  and  general  In  char- 
acter to  warrant  a  consideration  of  them. 
They  refer  to  the  exclusion  and  admission 
of  testimony  without  pointing  out  what  the 
testimony  complained  of  was;  and  It  is 
therefore  impossible  to  ascertain  whether 
there  was  any  exception  sealed  to  support 
them. 

The  fourth  assignment  challenges  the  re- 
fusal of  the  court  to  direct  a  verdict  In  fa- 
vor of  the  plaintiff,  and  this  Is  rested  prin- 
cipally upon  the  claim  that  the  plaintiff  had 
shown  by  the  testimony  of  the  subscribing 
witnesses  called  at  the  trial  that  the  will 
was  not  properly  executed;  for  the  questions 
as  to  mental  Incapacity  and  undue  Influence 
were  clearly  for  the  jury.  One  of  the  sub- 
scribing witnesses,  Leland  French,  was  ask- 
ed: "Q.  Now,  will  you  please  tell  the  court 
and  Jury  just  what  happened  and  what  was 
said  respecting  the  placing  of  your  name  up- 
on this  paper?  A.  Why,  I  come  In  off  my 
work  around  5  o'clock.  I  was  working  703 
Atlantic  avenue,  or  706,  and  I  went  back  In 
the  shop  and  came  out,  and  Jim  McDevitt 
says:  'Lee,  come  here,  I  want  you  to  sign  a 
paper.'  I  says,  'All  right'  Jim  got  up  out 
of  the  chair,  and  I  sat  down  and  signed  my 
name,  not  knowing  what  It  was,  and  Jim 
went  and  sat  on  the  platform.  I  signed  my 
name  and  got  up  and  went  out  back,  and 
then  he  called  on  Samuel  Dodson  to  sign  his 
name  Q.  Did  you  see  Mr.  Dodson  sign  his 
name  to  the  paper?  A.  Yes;  and  after  that 
I  forget  exactly  just  what  did  take  place  aft- 
er that  I  know  I  went  back.  Well,  I  went 
back  in  the  shop,  and  I  came  out  and  bought 
oysters  and  went  home.  That  is  all  I  know. 
Q.  Did  Jim  McDevitt  say  what  it  was?  A. 
No.  Q.  Did  he  sign  his  name  to  it  while 
you  were  there?  A.  Not  In  my  presence; 
no."  When  this  witness  was  asked  about 
the  deposition  which  he  signed  in  the  surro- 
gate's office  concerning  the  execution  of  the 
will,  he  said  that  he  did  not  understand  what 
it  was;  that  it  was  read  "off  fast"  On 
cross-examination  the  oath  was  read  to  him, 
and  he  was  asked  whether  he  understood  It 
and  he  answered:  "Why,  I  suppose  so;  yes, 
sir."  And  he  further  testified  with  refer- 
ence to  the  oath:  "Q.  When  it  was  read  to 
you  that  you  saw  the  testator  therein  nam- 
ed sign  and  seal  the  same,  didn't  you  know 
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what  that  meant?  A.  Yes,  sir.  Q.  When 
you  heard  the  words  'publish,  pronounce  and 
declare  the  within  writing  to  be  his  last  will 
and  testament,'  didn't  yon  know  what  that 
meant?   A.  Yes,  sir." 

Samuel  Dodson,  the  other  subscribing  wit- 
ness, testified  that  at  the  time  he  signed  as 
a  witness  that  Mr.  French,  the  other  sub- 
scribing witness,  was  present;  that  the  tes- 
tator said,  "  'Boys,  I  got  a  paper  here  I  want 
you  to  sign,'  and  produced  the  paper  and  we 
signed  it"  He  further  testified  that  he  knew 
he  was  signing  Mr.  McDevitt's  will,  because 
he  had  spoken  to  him  about  it  before.  On 
cross-examination  he  was  asked:  "Q.  Now, 
was  that  signature  on  there  at  the  time  the 
will  was  presented  to  you  for  signature?  A. 
Yes,  sir.  Q.  Did  he  say  anything  about  it 
at  all?  A.  Not  to  my  recollection;  no,  sir. 
Q.  Are  you  positive  that  he  didn't  say  any- 
thing about  it?  A.  No,  sir;  I  am  not  posi- 
tive that  he  didn't" 

The  affidavit  which  the  witness  Dodson 
made  when  the  will  was  probated  being  read 
to  him,  he  was  asked:  "Q.  Now,  freeing  that 
of  its  verbiage,  did  you  know  that  the  sub- 
stance of  that  affidavit  was  as  I  have  read 
it  when  you  signed  It?  A.  Yes,  sir.  Q.  And 
did  you  believe  at  the  time'  you  were  sign- 
ing that  affidavit  that  the  facts  were  as 
therein  stated?  A.  Yes,  sir.  Q.  Then  you 
are  not  willing  to  swear  that  your  recollec- 
tion of  the  facts  at  this  time  is  better  than 
they  were  at  that  time,  are  yon?  A.  No, 
sir.  Q.  And  you  believe  now  that  the  facts 
that  were  stated  therein  were  true  at  the 
time  you  stated  them?  A.  Yes,  sir."  This 
witness  also  testified:  "Q.  You  also  under- 
stood that  you  were  swearing  that  Jim,  at 
the  time  he  made  the  will,  was  of  sound  and 
disposing  mind  and  memory,  didn't  you?  A. 
Yes,  sir.  Q.  And  you  believe  that  too,  don't 
you?  A.  Yes,  sir.  Q.  And  the  other  facts 
as  stated  In  the  affidavit?  A.  Generally, 
yes;  as  far  as  I  understand  them,  yes." 
The  court  then  read  to  this  witness  that 
portion  of  the  attestation  clause  which  stat- 
ed that  the  wilt  was  "signed,  sealed,  pub- 
lished, and  declared  by  the  above-named 
testator  as  and  for  his  last  will  and  testa- 
ment in  the  presence  of  us,  who  in  his  pres- 
ence and  at  his  request  and  in  the  presence 
of  each  other,  have  hereunto  subscribed  our 
names  as  witnesses  thereto,"  and  he  was 
then  asked:  "Q.  Was  what  was  above  your 
signature  and  what  I  have  read  to  you  true? 
A.  He  told  me  that  it  was  already  signed  by 
him — not  at  that  time.  I  could  not  swear 
to  that  time.  Q.  What  I  want  to  know  is 
whether  the  statements  made,  as  I  have  read 
them  to  you  In  this  will  and  to  which  you 
subscribed,  are  true?  A.  He  declared  It  to 
me;  yes,  sir.  I  can't  swear  to  whether  be 
declared  it  In  the  presence  of  Leland  French 
or  not"  This  testimony  was  given  June  20, 
1911,  the  will  was  dated  December  18,  1909, 
and  the  affidavit  taken  July  25,  1910. 


Section  20  of  the  orphans  court  act  (3  0. 
8.  8819)  declares  that  "the  transcript  of  any 
will  regularly  proved  and  recorded  in  the 
prerogative  office  or  In  the  office  of  the  sur- 
rogate of  any  county  In  this  state,  and  duly 
certified  by  the  register  or  surrogate  under 
his  official  seal,  shall  be  competent  evidence 
in  any  court  of  this  state  in  any  suit  or 
controversy  In  relation  to  the  title  to  any 
estate,  real  or  personal,  devised  or  bequeath- 
ed thereby,  the  same  as  if  the  original  will 
had  been  produced  and  proved  by  the  at- 
testing witness." 

It  was  held,  in  Allaire  v.  Allaire,  87  N.  J. 
Law,  312,  that  a  transcript  of  the  record  of  a 
probate  of  a  will  devising  lands,  made  before 
the  surrogate,  is  competent  evidence  In  an  ac- 
tion of  ejectment  if  the  record  is  In  proper 
form;  and,  while  the  heir  may  contend  that 
upon  the  proof  made  before  the  surrogate  the 
will  has  not  been  executed  in  compliance  with 
the  statute,  still,  If  the  proofs  contained  In 
the  record  show  that  the  will  was  executed 
with  all  the  formalities  required  by  the  stat- 
ute, the  probate  will  be  prima  facie  evidence, 
and  will,  of  itself,  be  sufficient  to  establish  the 
title,  If  not  overcome  by  counterproof.  The 
record  in  this  case  is  in  complete  form,  and 
Is  prima  facie  evidence  of  the  defendant's 
title.  Darnell  v.  Buzby,  50  N.  J.  Eq.  725,  26 
Atl.  676,  and  cases  there  cited. 

In  Mundy  v.  Mundy,  15  N.  J.  Eq.  290,  Chan- 
cellor Green,  sitting  as  ordinary,  speaking  of 
the  effect  of  the  attestation  clause  said: 
"The  attestation  clause,  with  the  signatures 
of  the  witnesses,  is  prima  fade  evidence  of 
the  facts  stated  In  it  It  may  be  overcome 
by  the  witnesses  themselves,  or  by  other  wit- 
nesses, or  by  facts  and  circumstances  irrecon- 
cilable with  its  verity.  If  there  is  no  attesta- 
tion clause,  the  case  is  different  In  one  case 
there  must  be  affirmative  proof  of  publication 
and  of  the  other  requisites;  in  the  other, 
there  must  be  affirmative  proof  of  the  want 
of  those  requirements." 

In  the  case  now  under  consideration  there 
was  a  proper  attestation  clause,  as  well  as 
a  record  In  due  form  of  the  admission  of 
this  wilt  to  probate:  and  the  present  con- 
tention of  the  plaintiff  in  error  is  that  the 
trial  court  should,  as  a  matter  of  law,  have 
directed  the  jury  that  it  conclusively  ap- 
peared that  this  prima  facie  case  bad  been 
overthrown  by  the  testimony  of  the  subscrib- 
ing witnesses.  In  the  case  of  Allaire  v. 
Allaire,  supra,  the  matter  was  before  the 
Supreme  Court  on  a  rule  to  show  cause, 
where  the  court  might  properly  pass  upon 
the  question  of  preponderance  of  evidence; 
while  in  the  present  case  strict  rules  of  law 
are  to  be  applied,  one  of  which  Is  that  all 
debatable  questions  of  fact  must  be  deter- 
mined by  the  jury,  and  whether  the  plaintiff 
had  overthrown  the  prima  facie  case  which 
the  record  established  in  favor  of  the  defend- 
ant was  clearly  a  jury  question.  This  will 
was  executed  In  December,  1909.    In  July 
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following  the  subscribing  witnesses  declared, 
under  oath,  that  all  the  formalities  necessary 
to  constitute  a  due  execution  of  this  will 
had  been  observed;  and  whether  they  were 
then  testifying  to  the  truth,  or  correctly 
remembered  the  facts  in  June,  1911,  a  year 
after  they  had  testified  as  they  did  before 
the  surrogate,  seems  to  us  to  be  essentially 
a  Jury  question,  and  the  trial  court  commit- 
ted no  error  in  submitting  it  to  the  jury 
for  their  consideration. 

To  assume  as  conclusive  and  as  sufficient 
to  withdraw  from  the  Jury  the  question 
whether  a  will  with  a  perfect  attestation 
clause,  duly  admitted  to  probate  upon  the 
oath  of  the  subscribing  witnesses  affirming 
the  observance  of  all  statutory  requirements, 
the  testimony  of  such  witnesses  given  long 
after  they  assisted  in  the  execution  of  a 
will,  even  u  Inconsistent  with  the  attestation 
clause,  and  their  testimony  given  In  the  pro- 
ceedings admitting  the  will  to  probate,  de- 
prives the  jury  of  the  right  to  determine 
whether  the  prima  facie  case  arising  from 
the  attestation  clause  and  the  decree  of  pro- 
bate has  been  overcome,  and  removes  from 
their  consideration  what  is  essentially  a 
jury  question;  for  the  presumption  of  law 
is  largely  In  favor  of  the  due  execution  of 
a  will  so  attested,  and  a  perfect  attestation 
clause  is  a  most  Important  element  of  proof, 
and  whether  it  has  been  destroyed  by  coun- 
terproof  is  a  question  of  fact 

We  think  there  was  no  error  In  refusing  to 
direct  a  verdict  for  the  plaintiff  under  the 
circumstances  disclosed  in  this  case. 

We  have  examined  the  other  assignments 
of  error  argued  by  the  plaintiff  in  error  and 
find  nothing  in  them  which  requires  con- 
sideration. 

No  error  appearing  In  this  record,  the 
judgment  below  will  be  affirmed. 


CLARK  v.  PUBLIC  SERVICE  R.  CO. 

(Supreme  Court  of  New  Jersey.    Nov.  21, 
1912.) 

(Syllabtu  oy  the  Court.) 

J_  Street  Railways    (f  90*)— Operation- 
Cake    REQUIHED—  INSTRUCTIONS. 

Upon  the  authority  of  the  case  of  Van 
Blarcom  v.  Central  R.  R  Co.,  73  N.  J.  Law, 
540,  64  AtL  Ill,  it  was  error  to  instruct  the 
jury  that  it  was  the  duty  of  the  motorman  and 
conductor  to  use  "a  high  degree  of  care"  to 
avoid  a  collision  with  plaintiff's  automobile. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent.  Dig.  f{  190-192;  Dec  Dig.  §  90.*] 

2.  New  Trial  (I  40*)— Proceedings  to  Pbo- 
eos*- Necessity  fob  Exceptions. 

A  verdict  based  upon  an  erroneous  rale  of 
law  as  to  the  defendant's  liability  may  be  set 
aside  on  role  to  show  cause,  although  no  excep- 
tion to  the  erroneous  instruction  wf»  taken  at 
the  trial. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  f|  62-60:    Dec.  Dig.  {  40.*] 


Action  by  Mary  J.  Clark  against  the  Pub- 
lic Service  Railroad  .Company.  Verdict  for 
plaintiff.  Heard  on  rule  to  show  cause. 
Rule  made  absolute. 

Argued  June  term,  1912.  before  GUM- 
MERE,  C.  J.,  and  GARRISON  and  BER- 
GEN, JJ. 

Lefferts  &  Hoffman  and  Leonard  J.  Ty- 
nan, all  of  Newark,  for  the  rule.  Lintott, 
Kahrs  &  Young,  opposed. 

GARRISON,  J.  The  plaintiffs  contribu- 
tory negligence  was  theoretically  a  question 
for  the  jury,  but  as  she  was  seated  on  the 
rear  seat  of  the  automobile,  and  there  Is  no 
testimony  as  to  any  situation  or  circum- 
stance bearing  upon  her  negligence,  the  fail- 
ure to  leave  the  question  to  the  Jury  should 
not  disturb  the  verdict 

[1]  The  verdict,  however,  must  be  set 
aside  because  of  an  erroneous  instruction  to 
the  jury  on  the  question  of  the  defendant's 
liability.  The  trial  court  in  the  charge, 
speaking  of  the  duty  of  the  defendant's 
servants,  L  e.,  the  motorman  and  conduc- 
tor, said:  "They  should  have  exercised  their 
faculties  of  observation ;  that  Is,  they  should 
have  used  a  high  degree  of  care."  This 
characterization  of  the  duty  of  the  defend- 
ant's servants  Is  directly  opposed  to  the 
case  of  Van  Blarcom  v.  Central  R.  R.  Co., 
73  N.  J.  Law,  640,  64  Atl.  Ill,  In  which  the 
Court  of  Errors  and  Appeals  held  that  to 
use  the  words  "a  high  degree  of  care"  in 
this  connection  was  an  Injurious  error  that 
required  a  reversal. 

[2]  The  circumstance  that  no  exception  to 
the  charge  In  this  respect  was  taken  at  the 
trial  is  no  bar  to  the  setting  aside  of  the 
verdict  upon  a  rule  to  show  cause,  If  a  rule 
of  law  Injurious  to  the  defendant  has  been 
erroneously  charged  to  the  jury  upon  au  es- 
sential feature  of  the  case.  Hatfield  v.  Cen- 
tral R  R  Co.,  33  N.  J.  Law,  251;  Butter  v. 
Hoboken,  etc.,  Co.,  73  N.  J.  Law,  45,  62  Atl, 
272;  Otis  Elevator  Co.  v.  Headley,  81  N.  J. 
Law,  173,  80  Atl.  109.  The  fact  that  the 
cases  cited  were  concerned  with  the  rule 
of  damages  is  insignificant,  as  the  doctrine 
in  question  is  of  general  application. 

The  rule  to  show  cause  Is  made  absolute. 


DRANOW  v.  SHERRY  et  aL 

(Court  of  Errors  and  Arpeaia  of  New  Jersey. 

Oct  1, 1912.) 

.    (Syllabut  by  the  Court.) 

Willb  (|  538*)— Construction— Gift  Ovei 

—Time  of  Taking  Effect. 

Where  there  is  a  bequest  to  one  person, 
and,  in  case  of  his  death,  to  another,  the  gift 
over  will  be  construed  to  take  effect  only  in 
the  event  of  the  death  of  the  first  legatee  prior 
to  the  period  of  distribution,  unless  a  contrary 
intention  appears  In  the  will. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  !  11(52;    Dec  Dig.  {  538.*] 
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Appeal  from  Cotirt  of  Chancery. 

Bill  by  Harry  Dranow  against  Cassie  Sher- 
ry and  others.  From  an  order  In  chancery, 
complainant  appeals.    Affirmed. 

John  Bentley,  of  Jersey  City,  for  appellant 
Charles  B.  Bradley,  of  Jersey  City,  for  re- 
spondents. 

GUMMERE,  C.  J.  The  complainant  by  his 
bill  In  this  cause  seeks  to  have  a  judgment, 
which  he  recovered  against  the  defendant 
Cassie  Sherry,  decreed  to  be  a  lien  upon  cer- 
tain lands  which  stand  in  her  name  as  the 
guardian  of  Joseph  Gerard  Sherry,  now  de- 
ceased. 

The  rights  of  the  parties  to  the  litigation 
depend  upon  the  true  construction  of  the  will 
of  Owen  Sherry,  who  died  in  November,  1907, 
and  who  was  the  father  of  Joseph  Gerard 
Sherry.  The  pertinent  parts  of  the  will  are 
as  follows: 

"(2)  I  give,  devise  and  bequeath  to  my 
son,  Joseph  Gerard  Sherry,  and  to  his  heirs 
and  assigns  forever,  any  and  all  property 
real  or  personal  which  I  now  possess,  or 
which  I  may  become  entitled  to. 

"(3)  That  the  income  thereof  shall  be  de- 
voted to  the  support  and  maintenance  of 
the  said  Joseph  Gerard  Sherry,  and  if  the 
income  shall  not  be  sufficient  to  support  him, 
then  so  much  of  the  principal  shall  be  used 
as  may  be  necessary  for  his  support 

"(4)  That  in  the  event  of  the  death  of  my 
said  son  Joseph  Gerard  Sherry  I  give,  devise 
and  bequeath  to  Cassie  Sherry,  and  to  her 
heirs  and  assigns  forever,  all  property  real 
or  personal  which  I  may  be  possessed  of  at 
the  time  of  my  death." 

"(6)  I  hereby  appoint  my  executrix  Cassie 
Sherry  hereinbefore  named  guardian  of  my 
said  son  Joseph  Gerard  Sherry." 

The  land  upon  which  the  complainant  seeks 
to  have  his  judgment  impressed  as  a  Hen 
was  purchased  by  the  defendant  Cassie  Sher- 
ry during  the  lifetime  of  her  ward,  Joseph 
Gerard  Sherry,  with  funds  out  of  the  person- 
al estate  of  the  testator.  Shortly  after  the 
investment  was  made,  Joseph  Gerard  Sherry, 
who  was  an  Infant  only  three  years  of  age, 
died;  and  the  question  for  determination  Is 
whether  the  funds  which  are  now  represent- 
ed by  the  lands  In  controversy  are  a  part  of 
his  estate,  or  whether,  upon  his  death,  they 
passed  under  Item  4  of  the  testator's  will 
to  the  defendant  Cassie  Sherry. 

By  the  use  of  the  words  "In  the  event  of 
the  death  of  my  said  son,"  appearing  in 
paragraph  4  of  the  will,  the  testator  applied 
terms  of  contingency  to  an  event  of  all  others 
the  most  certain  and  Inevitable ;  and  to  sat- 
isfy them  it  is  necessary  to  connect  the  son's 
death  with  some  occurrence  In  association 
with  which  it  is  contingent 

When  the  occurrence  which  the  testator 
has  in  mind  in  using  language  like  that  quot- 
ed is  not  specified  in  the  will,  and  the  be- 


quest is  immediate  (L  e.,  in  possession),  the 
words  used  can  only  refer  to  the  contingen- 
cy of  the  death  of  the  first  legatee  happen- 
ing during  the  lifetime  of  the  testator ;  and 
so,  in  construing  bequests  of  this  character, 
it  has  become  a  settled  rule  in  the  law  of 
wills  that  the  first  legatee  takes  absolutely 
if  be  survives  the  testator,  and  the  gift  over 
is  defeated.  Jarm.  on  Wills  (6th  Eng.  Ed.) 
C.  66,  {  1 ;   Hawkins  on  Wills,  p.  254. 

Counsel  for  the  appellant,  while  conced- 
ing the  rule  to  be  as  stated,  contends  that  it 
Is  not  applicable  to  the  present  case  because, 
as  he  claims,  it  appears  from  the  context  of 
the  will  that  it  was  the  purpose  of  the  tes- 
tator that  his  estate  should  not  become  abso- 
lute In  his  son  until  the  latter  should  reach 
the  age  of  21,  and  that  the  contingency  which 
he  had  in  mind  in  framing  the  fourth  para- 
graph of  his  will  was  the  death  of  his  son 
before  reaching  that  age.  This  contention 
is  based  on  the  language  of  the  third  para- 
graph of  the  will,  which  authorises  the  ex- 
penditure of  income,  and  so  much  as  may  be 
necessary  of  the  principal,  for  the  support 
and  maintenance  of  the  son.  But  to  give  to 
this  provision  the  meaning  claimed  for  It  is 
not  only  to  nullify  the  absolute  gift  to  the 
son  contained  in  the  second  paragraph  of 
the  will,  but  ahw  to  radically  change  the 
provision  of  the  legacy  to  Cassie,  in  the 
event  of  the  son's  death,  from  a  gift  of  all 
the  testator's  property  of  which  he  might  be 
possessed  at  the  time  of  his  death,  to  so 
much  thereof  as  should  not  have  been  used, 
for  the  maintenance  and  support  of  the  son. 

The  plain  and  only  purpose  of  the  third 
paragraph  of  the  will  was,  as  it  seems  to  us. 
to  leave  the  guardian  of  the  son  free  to  use 
her  own  judgment  in  the  matter  of  the  sums, 
to  be  expended  for  his  maintenance  and  sup- 
port during  his  minority,  even  to  the  extent 
of  the  using  of  the  corpus  for  that  purpose 
if  the  guardian   should  deem   it   advisable. 

It  follows  therefore  that  the  contention  of 
the  appellant  is  not  justified  by  the  language 
of  the  testator,  that  the  legacy  to  Joseph 
Gerard  Sherry  became  absolute  upon  the 
death  of  his  father,  and  that  the  defendant 
Cassie  Sherry  has  no  interest  In  the  testa- 
tor's estate. 

The  order  appealed  from  will  be  affirmed. 


SMITH  v.  PRUDENTIAL  INS.  CO.  OF 

AMERICA. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

Nov.  18,  1912.) 

(ByUdbut  ly  the  Court.) 

1.  Inburahoe  (i  291*)— Application— State- 
ments as  to  Health. 

Where  the  applicant  for  life  ianurance 
certifies  that  his  health  is  good  according  to  the 
best  of  his  knowledge  and  belief,  a  recovery 
may  be  had,  on  the  death  of  the  assured,  If  it 
appear  that  he  had  reason  to  believe,  and  did 
believe,  that  at  the  time  he  was  in  good  health. 
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although  it  subsequently  develops  that  this  was 
not  in  fact  his  condition,  for  his  statement  was 
not  unqualified,  but  only  to  the  extent  of  his 
knowledge  and  belief. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  {J  681-690,  694-696;    Dec.  Dig.  f 

2.  Evidence  (f  322*)— Reputation  of  Appu- 

caiyt  for  Insurance. 

The  applicant's  reputation  "for  being  an 
intemperate  user  of  alcoholic  beverages"  is  not 
admissible  to  contradict  a  statement  in  his  ap- 
plication for  life  insurance  that,  while  he  used 
intoxicating  liquors,  he  did  so  temperately,  for 
it  is  not  offered  to  affect  credibility,  but  in 
denial  of  a  fact,  pertinent  to  the  issue  raised, 
and  not  difficult  to  prove,  if  true,  by  the  acts 
of  the  insured. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  {{  1203-1213;    Dec.  Dig.  |  322.*] 

Error  to  Supreme  Court 

Action  by  Delphlne  Smith  against  the  Pru- 
dential Insurance  Company  of  America. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Affirmed. 

Louta  H.  Miller,  of  Millville,  and  Edward 
D.  Duffleld,  of  Newark,  for  plaintiff  in  error. 
Howard  Carrow  and  William  J.  Kraft,  both 
of  Camden,  for  defendant  in  error. 


BERGEN,  X  This  writ  was  brought  to 
correct  alleged  errors  at  the  trial  of  the  is- 
sues embraced  in  a  Supreme  Court  record, 
sent  to  the  Cumberland  county  circuit  court 
for  trial,  at  which  the  plaintiff  recovered  a 
verdict  for  the  amount  due  on  a  life  insur- 
ance policy,  on  which  the  Judgment  under  re- 
view was  entered  in  the  Supreme  Court 

The  errors  assigned  are  directed  to  the 
charge  of  the  court;  to  the  construction  by 
the  court  of  the  policy  and  the  written  ap- 
plication therefor,  which  by  its  terms  is 
made  a  part  of  the  contract  of  insurance; 
and  to  rulings  on  the  admission  and  rejec- 
tion of  testimony.  The  application  contain- 
ed m.  number  of  questions,  and  answers  made 
to  them  by  the  applicant  the  correctness  of 
which  he  affirmed  by  the  following  declara- 
tion: "I  hereby  declare  that  all  the  state- 
ments and  answers  to  the  above  questions 
are  complete  and  true  to  the  best  of  my 
knowledge  and  belief,  and  I  agree  that  the 
foregoing,  together  with  this  declaration, 
shall  constitute  the  application  and  become 
a  part  of  the  contract  of  insurance  hereby 
applied  for,  and  it  is  further  agreed  that 
the  policy  herein  applied  for  shall  be  ac- 
cepted subject  to  the  privileges  and  provi- 
sions therein  contained,  and  the  said  policy 
shall  not  take  effect  until  the  same  shall 
be  issued  and  delivered  by  the  company,  and 
the  first  premium  paid  thereon  In  full,  while 
my  health  Is  in  the  same  condition  as  de- 
scribed In  this  application."  This  certificate 
was  signed  by  the  applicant  July  12,  1909, 
and  on  August  12,  1909,  he  was  examined  by 
the  physician  of  the  defendant  who  report- 
ed   the    applicant   to   be  a    first-class  risk. 


The  first  premium  was  paid  by  the  Insured, 
and  the  policy  delivered  to  him  on  August 
20,  1909.    He  died  July  2,  1910. 

The  first  point  argued  as  a  ground  for 
reversal  Is  based  upon  an  exception  taken 
to  the  refusal  by  the  court  to  charge  the 
following  request:  "That  the  burden  of  proof 
is  upon  the  plaintiff  to  show  that  at  the 
date  of  delivery  of  the  policy  and  payment 
of  the  first  premium,  the  Insured  was  in 
good  health."  What  the  court  charged  was: 
"The  plaintiff  In  this  case  does  accept  the 
burden  of  proving  to  your  satisfaction  that 
Mr.  Smith  was,  on  the  date  of  the  Issuance 
of  the  policy,  in  the  same  condition  of  health 
as  described  In  the  application  blank,  but 
In  the  application  and  in  the  declaration  he 
says,  'The  statements  and  answers  to  the 
above  questions  are  complete  and  true  to  the 
best  of  my  knowledge  and  belief,'  so  that 
when  he  said  in  the  application  in  answer 
to  the  question:  'Q.  Are  you  in  good  health?' 
'A  Good' — he  declared  that  was  true  to  the 
best  of  his  knowledge  and  belief.  And  I 
charge  you,  therefore,  that  all  you  have  to 
find,  ■  in  order  to  make  this  policy  effective 
against  the  company,  is  that  he  answered 
truly  to  the  best  of  his  knowledge  and  belief 
that  he  was  In  good  health.  In  other  words, 
he  need  not  necessarily  have  been  In  good 
health,  if  he  honestly  believed  he  was  in 
good  health  when  this  policy  was  issued  and 
when  he  made  the  application  and  the  dec- 
laration." 

[1]  We  are  of  opinion  that  the  statement 
regarding  condition  of  health  when  the  ap- 
plication was  signed  being  upon  knowledge 
and  belief,  all  the  plaintiff  was  required  to 
show  was  that  the  applicant  when  he  signed 
the  application,  and  the  policy  was  delivered 
to  him,  had  reason  to,  and  did,  believe  that 
be  was  in  good  health.  It  Is  not  necessary 
in  this  case  to  consider  which  of  the  state- 
ments are  to  be  deemed  warranties  and  which 
not  within  the  fair  meaning  of  the  contract 
based  upon  the  bona  fide  opinion  and  belief 
of  the  applicant  as  might  be  required  where 
the  applicant  has  unqualifiedly  certified  that 
all  the  statements  are  true,  as  In  Dlmlck  v. 
Met.  Life  Ins.  Co.,  69  N.  J.  Law,  384,  66  Atl. 
291,  62  L.  R.  A  774,  for  in  this  case  aU  of 
the  statements  were  certified  to  be  upon 
knowledge  and  belief,  and  It  falls  within 
that  class  of  cases  Illustrated  by  Anders  v. 
Knights  of  Honor,  61  N.  J.  Law,  175,  17 
Atl.  119,  In  which  Chief  Justice  Beasley  said, 
regarding  the  certification  of  truth  upon 
knowledge  and  belief:  "It  seems  to  the  court 
that  this  accepted  declaration  by  the  assured 
that  he  has  answered  the  questions  to  the 
best  of  bis  knowledge  and  belief  must  be 
held  to  exclude  the  Idea  that  he  had  under- 
taken to  answer  them  in  a  more  unqualified 
manner.  If  his  statement  was  an  engage- 
ment that  his  answers  were  absolutely  true, 
no  reason  appears  for  the  presence  of  this 


•For  otbar  cases  see  Mm*  topic  and  section  NUMBER  In  Dec  Dig.  *  Am.  Dig.  Key-No.  Series  *  Rep'r  Indexes 
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subsequent  statement  that  such  answers 
were  but  relatively  true.  In  fine,  the  sev- 
eral parts  of  this  contract  will  not  consist 
unless  upon  the  theory  that  the  assured 
warranted,  not  the  absolute  truth  of  his  an- 
swers, but  only  their  truth  to  the  extent  of 
his  knowledge." 

The  cases  which  the  plaintiff  in  error  has 
cited  on  his  brief  are  not  applicable  to  a 
case  where  the  condition  of  health  at  the 
time  of  the  application  and  its  remaining 
unchanged  until  the  policy  was  Issued  Is 
upon  information  and  belief.  In  Gallant  v. 
Met  Life  Ins.  Co.,  167  Mass.  70,  44  N.  E. 
1073,  the  contract  was  that  no  obligation 
was  assumed  by  the  company,  unless  at  the 
time  the  policy  was  Issued  the  insured  was 
alive  and  in  sound  health,  and  It  did  not  ap- 
pear that  the  statements  of  the  Insured  were, 
by  the  terms  of  the  contract,  limited  to 
knowledge  and  belief. 

So,  also,  in  the  case  of  Barker  v.  Met 
Life  Ins.  Co.,  188  Mass.  542,  74  N.  B.  045, 
the  statement  of  the  applicant  was  "that  I 
further  declare,  warrant  and  agree  that 
the  representations  and  answers  made  above 
are  strictly  correct  and  wholly  true,"  which 
was  a  warranty  that  they  were  true,  and 
not  that  the  applicant  believed  they  were 
true. 

In  Packard  v.  Met  Life  Ins.  Co.,  72  N.  H. 
1,  54  Atl.  2t>7,  Judgment  was  rested  upon  the 
same  sort  of  a  policy.  And  so  examination 
of  all  the  cases  cited  show  that  the  condi- 
tion of  health  was  warranted  unqualifiedly, 
and  not  upon  knowledge  and  belief. 

We  are  of  opinion  that  the  trial  court  cor- 
rectly interpreted  the  legal  effect  of  this  con- 
tract and  that  the  question  whether,  to  the 
knowledge  and  belief  of  the  applicant,  he  was 
in  good  health,  was  properly  submitted  to 
the  jury.  On  this  question  there  was  con- 
flicting testimony,  and  the  verdict  of  the 
jury  establishes  the  fact  that  the  applicant 
according  to  the  best  of  his  knowledge,  be- 
lieved he  was  In  good  health  when  he  made 
the  application  and  when  the  policy  was  is- 
sued. 

The  next  point  pressed  on  the  argument 
rests  upon  the  refusal  of  the  court  to  direct 
a  verdict  for  the  defendant  because  the  in- 
sured represented  to  the  defendant  that  no 
application  for  insurance  on  his  life  was 
pending  In  any  other  company  at  the  time 
he  applied  for  Insurance  in  the  defendant 
company,  while  the  testimony  was  conclu- 
sive that  between  the  application  to  the  de- 
fendant company  and  the  Issuing  of  the  pol- 
icy deceased  had  made  an  application  to  an- 
other company  for  life  Insurance,  which  was 
yet  pending  when  the  defendant's  policy  was 
delivered,  although  afterwards  refused. 

There  Is  nothing  in  the  contract  which 
requires  that,  at  the  time  when  the  policy 
was  delivered,  the  condition  that  no  appli- 
cation to  another  company  was  pending 
should  continue  until  the  policy  was  Issued, 


as  in  the  case  of  the  health  of  the  insured, 
and  such  a  covenant  will  not  be  implied  to 
work  a  forfeiture  of  a  life  Insurance  policy. 
The  only  situation  which  the  application  In 
this  case  required  to  remain  unchanged  was 
the  condition  of  the  health  of  the  applicant 

The  trial  court  submitted  to  the  jury  (or 
their  determination  the  question  whether 
the  applicant  when  he  answered  truthful- 
ly that  no  application  was  pending  In  any 
other  insurance  company,  acted  honestly,  or 
whether  he  signed  the  defendant's  applica- 
tion intending  to  make  an  application  to 
another  company,  and  concealed  that  fact 
from  the  defendant  and  instructed  the  Jury 
that  if,  "under  all  the  testimony  In  this 
case,  you  find  that  when  Mr.  Smith  gave 
that  answer  he  did  intend  to  make  another 
application  to  another  company,  and  after 
having  made  that  application  he  did  Intend 
to  withhold  that  from  this  company  in 
fraud,  then  I  charge  you  that  It  is  Just  as 
though  there  had  actually  been  another  ap- 
plication pending  at  the  time  and  he  knew 
it ;  but  it  is  a  question  of  what  was  his  men- 
tal attitude.  Was  he  honest  when  he  made 
the  statement  or  was  he  dishonest  f 

This  charge  in  no  way  injured  the  defend- 
ant for  the  conditions  that  were  to  remain 
unchanged  until  the  policy  was  delivered 
were  limited  to  "while  my  health  Is  In  the 
same  condition  as  described  in  this  applica- 
tion." 

The  next  point  argued  Is  that  It  was  er- 
ror to  refuse  a  direction  for  the  defendant 
because  the  insured  In  the  application  had 
falsely  answered  the  following  question,  "CJ. 
Have  you,  so  far  as  you  know,  ever  had  any 
serious  Illness  or  disease?"  to  which  be  an- 
swered, "No."  This  the  defendant  argues 
was  conclusively  shown  to  be  false,  be- 
cause, in  replying  to  a  question  put  by  the 
medical  examiner  of  the  defendant  the  in- 
sured stated  that  he  was  last  attended  by 
a  physician  five  years  before  for  pneumonia, 
at  which  time  he  was  sick  in  bed  for  two 
weeks,  and  then  completely  recovered,  while 
at  the  trial  it  developed  he  had  had  three 
attacks  of  pneumonia,  one  twelve  years  be- 
fore, another  about  five  years  before,  lasting 
about  four  weeks,  and  the  third  three  or 
four  years  prior  to  his  death. 

We  think  the  trial  court  properly  refused 
to  direct  a  verdict  on  this  ground,  because, 
while  in  his  application  the  insured  was 
not  of  opinion  that  he  had  had  a  serious  ill- 
ness, still  in  answer  to  the  question  put  by 
the  medical  examiner  representing  the  de- 
fendant company  he  stated  the  facts. 
Whether  an  illness  Is  serious  or  not  Is  a 
question  of  fact  and  not  of  law,  and  to 
forfeit  a  policy  by  directing  a  verdict,  sim- 
ply because  the  applicant  upon  a  state- 
ment of  facts  made  known  to  the  company 
from  which  a  serious  Illness  might  be  In- 
ferred, W88  of  opinion  that  the  illness  was 
not  serious,  could  not  be  supported.  The 
question  in  our  opinion  was  one  of  fact  and 
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justified  the  refusal  of  the  trial  court  to 
direct  a  verdict  for  the  defendant 

The  next  point  argued  Is  that  the  court 
committed  an  error  In  submitting  the  ques- 
tion of  fact  to  the  Jury  which  he  did  In  the 
following  language:  "Now,  there  again, 
gentlemen,  you  take  into  consideration  the 
question  of  what  Mr.  Smith  had  in  his  mind. 
Did  he  regard  the  illness  as  serious?  If  he 
did,  and  he  told  the  company  he  had  no 
serious  Illness  and  he  knew  It  at  the  time 
he  signed  this  application,  that  worked  a 
fraud  upon  the  company.  But  even  if  he 
remembered  he  had  pneumonia,  and-  he  did 
not  think  it  was  a  serious  illness  and  that 
he  spoke  the  truth  as  he  saw  It,  then  the 
company  cannot  escape  on  that  defense." 

The  argument  against  this  Is  that  It  re- 
quires the  defendant  to  carry  the  burden  of 
showing  not  only  that  the  insured  had  suf- 
fered serious  Illness,  but  that  he  had  not 
forgotten  the  fact  We  do  not  think  this  a 
fair  criticism,  for  knowledge  and  Intent  can 
be  established  by  proof  of  circumstances 
from  which  it  may  be  Inferred,  and  all  the 
defendant  was  required  to  do  was  to  show 
a  condition  which  would  charge  the  defend- 
ant with  knowledge  that  his  Illness  was  a 
serious  one.  In  this  case  the  circumstances 
relating  to  this  question  were  presented  to 
the  Jury,  and  they  were  told  that,  if  the  in- 
sured knew  that  the  Illness  was  a  serious 
one,  then  his  denial  in  his  application  that 
he  had  ever  had  a  serious  illness  worked  a 
fraud  upon  the  defendant  company. 

When  the  company  accepted  this  risk,  they 
knew  the  precise  extent  of  the  illness  of  the 
applicant,  which  they  now  desire  to  have 
this  court  hold,  as  a  matter  of  law,  was  a 
serious  one.  It  did  not  then  deem  It  suffi- 
ciently serious  to  prevent  It  from  issuing 
the  policy,  and  as  forfeitures  are  not  favor- 
ed In  the  law,  if  by  any  Intendment  a  ground 
can  be  found  to  defeat  them,  we  are  of 
opinion  that  the  defendant  company,  in  ac- 
cepting this  risk  with  knowledge  of  the  con- 
ditions which  the  Insured  Interpreted  not  to 
be  a  serious  illness,  raises  the  presumption 
that  the  company  Itself  did  not  consider 
that  he  had  been  seriously  ill,  and  that  this 
presumption  remained  until  they  had  satis- 
fled  the  Jury  that  the  Insured  knew,  or 
ought  to  have  known,  that  his  Illness  had 
been  serious. 

[2]  It  is  next  argued  that  the  trial  court 
improperly  excluded  testimony  offered  by 
the  defendant  relating  to  the  reputation  of 
the  Insured  for  Intemperance.  The  Insured 
In  his  application  stated  that  he  had  never 
been  Intemperate  in  his  habits,  and  In  his 
declaration  to  the  medical  examiner  that 
he  had  never  used  malt  or  spirituous  liq- 
uors to  excess. 

The  defendant  produced  several  witnesses 
who  testified  to  particular  Instances  from 
which  it  was  claimed  that  It  might  be  in- 
ferred the  Insured  was  accustomed  to  use  in- 
toxicating  liquors  to  excess,  and  that  he 
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was  intemperate  in  such  use.  That  he  did 
use  intoxicating  liquors  was  not  denied,  but 
to  what  extent  was  a  question  of  fact  to 
be  determined  from  the  testimony,  for  there 
was  testimony  on  the  part  of  the  plaintiff 
that  while  the  insured  drank  Intoxicants  oc- 
casionally, the  use  was  never  intemperate. 
The  witnesses  on  both  sides  had  known  the 
insured  for  many  years,  and  the  jury  had 
before  it  the  facts  regarding  the  conduct  of 
the  insured  in  the  use  of  liquor,  from  which 
they  could  Judge  whether  the  use  was  in- 
temperate or  to  excess. 

The  defendant  then  offered  to  prove  the 
reputation  of  the  insured  in  the  community 
where  he  lived  "for  being  an  Intemperate 
user  of  alcoholic  beverages."  This,  and  oth- 
er questions  of  like  tendency,  were  reject- 
ed, and  the  ruling  is  the  subject  of  several 
assignments  of  error.  We  are  of  opinion 
that  the  questions  were  properly  rejected. 
Reputation  as  proof  of  a  fact  that  cannot 
otherwise  be  conveniently  shown  is  permit- 
ted in  certain  cases  as  one  of  the  exceptions 
to  the  rule  forbidding  hearsay  testimony, 
an  exception  which  courts  are  not  incline* 
to  extend. 

The  testimony  in  this  case  was  offered,  not. 
to  affect  credibility,  but  as  substantive  proof 
of  a  fact  viz.,  that  the  Insured  was  addicted 
to  the  Intemperate  use  of  intoxicating  liquor 
contrary  to  his  statement  that  he  was  not 
Evidence  of  general  reputation  is  original 
and  not  hearsay  "so  far  as  it  is  offered,  not 
to  prove  the  fact  reputed  to  be  true,  but 
merely  the  probability  that  through  the  rep- 
utation, rumor,  or  other  communication,  a 
party  has  become  aware  of  a  certain  fact  If 
it  existed."  1  Oreenleaf,  HJv.  1 101.  But  In 
order  that  an  exception  to  the  rule  exist 
there  must  be  some  kind  of  necessity  for  its 
recognition,  the  usual  one  being  the  difficul- 
ty of  getting  better  evidence.  Such  a  diffi- 
culty cannot  be  said  to  exist  where  the 
reputation  called  for  depends  upon  provable 
facts,  or  where,  as  In  this  case,  they  are 
proved  In  denial  of  a  statement  pertinent  to 
plaintiff's  case.  The  issue  here  Is:  Did  the 
Insured  tell  the  truth  when  he  said  that 
while  he  used  Intoxicants,  he  did  so  tem- 
perately? 

To  admit  evidence  of  general  reputation 
on  this  Issue  would  result  In  allowing  hear- 
say testimony  to  be  given  regarding  a  ma- 
terial question,  the  determination  of  which 
would  settle  the  Issue  presented.  The  plain- 
tiff in  error  refers  to  the  case  of  Neudeck  v. 
Grand  Lodge,  01  Mo.  App.  97,  and  if  we 
could  approve  the  reasoning  It  would  have 
some  bearing  on  this  case.  In  that  case 
the  applicant  denied  that  he  had  ever  been 
addicted  to  the  intemperate  use  of  intoxi- 
cating liquors,  or  that  he  did  use  them 
either  dally  or  habitually.  The  trial  court 
refused  proof  of  reputation,  and  the  ap- 
pellate court  In  reversing  this  ruling  held 
that  reputation  of  such  character,  standing 
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alone,,  was  not  admissible,  but,  taken  In  con- 
nection with  proof  of  acta  which  tended  to 
show  that  the  Insured  was  addicted  to  the 
Intemperate  nse  of  liquors,  It  would  possess 
some  slight  probative  force  and  therefore 
become  admissible.  No  cases  are  cited  which 
support  this  view. 

We  are  not  persuaded  that  where  proof  of 
reputation,  standing  alone,  Is  inadmissible,  it 
becomes  admissible  whenever  there  is  proof 
of  facts  from  which  a  Jury  might  Infer  a 
foundation  for  the  alleged  reputation.  Proof 
of  the  acts  of  a  party  Is  the  best  evidence  of 
the  fact  ultimately  to  be  proved,  viz.,  intem- 
perance, and,  having  that  proof,  the  neces- 
sity for  resorting  to  a  weaker  grade  does 
not  exist,  and  the  principal  reason  for  mak- 
ing an  exception  to  the  hearsay  rule  Is  ab- 
sent After  a  careful  -examination  of  the 
case  last  cited,  we  are  not  convinced  that  It 
expresses  the  true  rule  which  should  be 
applied  to  the  case  under  review. 

We  are  of  opinion  that  reputation  for  In- 
temperance Is  not  admissible  evidence  to 
contradict  a  statement,  made  by  an  applicant 
for  life  insurance,  that  while  he  used  intoxi- 
cating liquors  he  did  so  temperately,  for  It 
is  not  offered  to  affect  credibility,  but  in  de- 
nial of  a  fact,  pertinent  to  the  issue  raised 
and  not  difficult  to  prove,  if  true,  by  the  acts 
of  the  insured,  which  is  the  best  evidence, 
and  therefore  find  no  error  was  committed 
on  this  branch  of  the  case. 

We  have  examined  the  other  assignments 
of  error  and  find  In  them  nothing  which  re- 
quired a  reversal  of  this  Judgment,  and  it  is 
affirmed. 


HARRIS  v.  AMERICAN  CASUALTY  CO.  OF 
READING,  PA. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
Nov.  21,  1912.) 

(ByUabut  J>v  the  Court.) 

1.  insurance  (j  424*) —construction  of 
Policy— "Collision." 

"Collision"  means  the  act  of  colliding,  and 
imports  striking  together;  violent  contact 
Both  bodies  need  not  be  in  motion. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Dec.  Dig.  |  424.  • 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  pp.  1258,  1250.] 

2.  Insurance  ({  424*)— Risks— Collision— 
"Objects." 

Water  and  land  are  "objects,"  and  an  au- 
tomobile which  rung  into  either  or  both  collides 
with  an  object  or  objects. 

[Ed:  Note.— For  other  cases,  see  Insurance, 
Dec.  Dig.  |  424.*J 

3.  Insubanci  ({ 146*)— Construction  of  Con- 
tract—  Construction  in  Favor  of  As- 
sured. 

It  is  a  familiar  rule  that  if  a  policy  of  in- 
surance be  susceptible  of  two  meanings,  that 
construction  is  to  be  adopted  which  is  most  fa- 
vorable to  the  Insured.     Conditions  and  stipu- 


lations In  such  a  policy  are  to  b»  constrned 
most  strongly  against  the  insurer. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  {j  202,  204-208;  Dec  Dig.  |  146.* 

For  other  definitions,  see  Words  and  Phrases, 
voL  6,  pp.  7875,  7876;   vol.  8,  pp.  7735.] 

4.  Insurance   (I  424*)— Risks— Collision- 
Upset. 

A  provision  in  an  Insurance  policy  that 
damages  to  an  automobile  resulting  from  colli- 
sion dne  wholly  or  in  part  to  npsets  shall  be 
excluded  does  not  operate  to  defeat  recovery 
where  an  automobile  ran  off  a  highway  bridge, 
was  precipitated  into  the  water  below,  and  land- 
ed at  the  bottom  of  the  stream  upside  down, 
the  collision  not  being  due  to  the  upset;  the 
upset  being  rather  the  result  of  the  collision. 
When  the  car  ran  off  the  bridge,  dynamic  force 
and  gravitation  determined  the  position  in  which 
it  would  strike  first  the  water  and  then  the 
bed  of  the  stream;  its  final  position  being 
merely  incidental  to  collision  with  the  water 
and  the  land. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Dec.  Dig.  |  424.*] 

Vredenburgh,  J.,  dissenting. 

Error  to  Supreme  Court 

Action  by  Howard  G.  Harris  against  the 
American  Casualty  Company  of  Reading,  Pa. 
Judgment  for  defendant  and  plaintiff  brings 
error.     Reversed,  and  venire  de  novo  awarded. 

Wilson  &  Carr,  of  Camden,  for  plaintiff  in 
error.  John  H.  Backes,  of  Trenton,  for  de- 
fendant in  error. 

WALKER,  Ch.  The  writ  of  error  In  this 
case  brings  under  review  the  propriety  o( 
the  direction  of  a  verdict  for  the  defendant 
in  the  Atlantic  circuit  where  the  Issue  be- 
tween the  parties  was  tried  before  a  jury. 
The  plaintiff  in  error  was  the  owner  of  an 
automobile  which  was  being  driven  by  his 
chauffeur  over  a  bridge  on  the  highway 
between  Atlantic  City  and  Pleasantville.  The 
Bides  of  the  bridge  were  protected  by  guard 
rails  made  of  posts  and  planking.  The  car 
crashed  through  the  rail  on  one  side,  and  was 
precipitated  into  the  stream  below.  The 
machine  turned  upside  down  after  leaving 
the  bridge,  and  rested  in  an  inverted  posi- 
tion on  the  bed  of  the  stream.  By  agreement 
of  counsel,  it  was  stipulated  that  the  liabili- 
ty of  the  defendant  insurance  company,  if 
any,  was  the  sum  of  $1,200.  There  were  no 
disputed  facts,  and  the  question  turned  upon 
the  construction  of  the  contract  of  indemnity 
by  which  the  plaintiff  was  Insured  by  the 
defendant  company.  The  policy  was  one  in- 
suring the  plaintiff  against  loss  and  ex- 
pense or  both  arising  from  ownership,  main- 
tenance, or  use  of  an  automobile,  with  an 
indorsement  on  the  policy  Insuring  against 
damage  resulting  from  an  automobile  colli- 
sion, which  Indorsement,  so  far  as  pertinent 
reads  as  follows:  "In  consideration  of  an 
additional  premium  of  seventy-five  dollars 
($75.00)  this  policy,  subject  to  all  Its  provi- 
sions and  conditions,  Is  hereby  extended  to 
Include  lots  or  damage  to  any  automobile 
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(including  equipment)  enumerated  and  de- 
scribed In  the  warranties,  resulting  solely 
from  collision  with  any  moving  or  station- 
ary object ;  (excluding  however)  *  •  *  (c) 
damage  resulting  from  collision  due  wholly 
or  In  part  to  upsets."  At  the  conclusion  of 
the  case  each  side  moved  for  the  direction  of 
a  verdict;  the  plaintiff,  because  the  car  col- 
lided with  a  moving  and  a  stationary  ob- 
ject, namely,  the  water  and  the  earth  under 
the  water  at  the  point  where  It  ran  off  the 
bridge,  and  the  defendant,  because  the  mov- 
ing water  and  stationary  earth  beneath,  with 
which  the  machine  came  In  contact,  were  not 
moving  and  stationary  objects  contemplated 
in  the  policy,  and  because,  further,  the  ma- 
chine upset,  and  the  company  was  not,  under 
the  terms  of  the  policy,  liable  for  damages 
caused  by  an  npset  The  learned  trial  judge 
observed  that  he  was  unable  to  conclude  that 
the  damage  to  the  plaintiffs  automobile  was 
the  result  of  a  collision  with  a  moving  or 
stationary  object  within  the  meaning  of  the 
policy,  and  therefore  directed  a  verdict,  for 
the  defendant ;  whereupon  the  plaintiff  pray- 
ed an  exception,  which  was  granted  and  seal- 
ed accordingly. 

Counsel  for  the  defendant  In  error  argues 
that  there  was  no  Injury  occasioned  by  rea- 
son of  the  collision  of  the  automobile  with 
the  guard  rail  on  the  bridge,  that  whatever 
Uijury  occurred  was  sustained  by  immersion 
and  contact  with  the  bed  of  the  stream,  and 
that  the  plaintiff's  counsel  at  the  trial  dis- 
affirmed any  right  of  recovery  on  account  of 
the  collision  with  the  guard  rail.  An  in- 
spection of  the  record  does  not  show  that 
the  plaintiff's  counsel  unequivocally  commit- 
ted himself  to  that  position.  True,  In  argu- 
ing against  defendant's  motion  for  the  di- 
rection of  a  verdict,  the  plaintiff's  counsel 
remarked' that  the  guard  rail  was  not  a  fac- 
tor except  so  far  as  it  may  have  retarded  the 
accident,  but  was  not  a  factor  in  causing  the 
accident,  so  that  the  situation  was  as  though 
the  machine  had  fallen  off  an  unguarded 
rcadway.  Prior,  however,  to  the  motion  for 
direction  of  a  verdict,  counsel  for  the  plain- 
tiff •  was  asked  by  the  court  If  he  made 
any  claim  for  damage  by  reason  of  the  con- 
tact or  collision  with  the  rail,  and  he  an- 
swered there  would  be  some  incidental  dam- 
age that  the  car  in  colliding  with  the  rail 
probably  suffered,  breaking  lamps  and  so  on, 
but  that  the  question  of  damage  was  fixed  at 
(1,200,  and.  If  they  were  entitled  to  any- 
thing, It  was  $1,200,  so  he  did  not  think  It 
necessary  to  prove  damages  In  any  way. 
This  was  consistent  with  the  declaration 
which  counts  for  an  injury  occasioned  by 
the  automobile  being  brought  Into  collision 
with  the  guard  rail  of  the  bridge  as  well  as 
by  collision  with  a  certain  moving  object, 
namely,  the  water  of  the  stream  below,  and 
a  certain  stationary  object,  namely,  the  bed 
of  the  stream  below  the  water.  It  might  well 
be  decided  upon  this  state  of  facts  that  the 


collision  with  the  guard  rail  occasioned  at 
least  nominal  damages,  and  that  as  the  par- 
ties had  stipulated  that,  if  there  were  dam- 
ages, they  should  be  assessed  at  $1,200,  the 
judgment  should  be  reversed  and  a  venire 
do  novo  awarded;  but  this  question  is  not 
decided,  as  the  same  result  Is  reached  upon 
other  grounds,  which  will  shortly  be  stated. 

[2]  As  there  could  have  been  no  collision 
without  the  presence  of  an  object  with  which 
to  collide,  we  will  first  consider  whether  the 
water  of  the  stream  and  the  earth  beneath 
it  were  objects  within  the  meaning  of  the 
policy.  The  Standard  Dictionary  defines 
"object"-  as  "anything  which  comes  within 
the  cognizance  or  scrutiny  of  the  senses; 
especially  anything  tangible  or  visible. 
*  *  •  Anything,  whether  concrete  or  ab- 
stract, real  or  imaginary,  that  may  be  per- 
ceived or  apprehended  by  the  mind ;  that  of 
which  the  understanding  has  knowledge." 
Water  and  land,  therefore,  are  objects — phys- 
ical objects.  They  are  not  abstract  or  Im- 
aginary, but  tangible,  visible,  concrete,  and 
real,  and  may  be  perceived  and  apprehended 
by  the  mind  The  understanding  has  knowl- 
edge of  them. 

[1]  "Collision"  means  the  act  of  colliding; 
a  striking  together;  violent  contact  See 
Standard  Dictionary.  The  Supreme  Court 
of  the  United  States  In  London  Assurance 
Co.  v.  Companhia  De  Moagens  Do  Barreiro, 
167  U.  S.  149,  at  page  155,  17  Sup.  Ct  785, 
at  page  787,  42  L.  Ed.  112,  at  page  119, 
speaking  to  the  subject  of  collision  in  ad- 
miralty law,  said:  "As  to  the  first,  we  think 
that  the  vessel  was  'in  collision'  within  the 
meaning  of  the  language  used  in  the  cer- 
tificate which  represented  and  took  the  place, 
of  the  policy.  It  was  not  necessary  that  the 
vessel  should  itself  be  In  motion  at  the  time 
of  the  collision.  If  while  anchored  in  the 
harbor  a  vessel  is  run  into  by  another  ves- 
sel, It  would  certainly  be  said  that  the  two 
vessels  had  been  In  collision,  although  one 
was  at  anchorage  and  the  other  was  in  mo- 
tion. •  *  *  It  Is  Impossible,  as  we  think, 
to  give  a  certain  and  definite  meaning  to  the 
words  'in  collision,'  or  to  so  limit  their  mean- 
ing as  to  plainly  describe  in  advance  that 
which  shall  and  that  which  shall  not  amount 
to  a  collision,  within  the  meaning  of  this 
policy."  Equally  so  with  reference  to  any 
other  form  of  policy.  Just  as  certainly  so 
with  reference  to  an  automobile  insurance 
policy.  Both  bodies  need  not  be  in  motion ; 
but,  if  both  had  to  be  moving  in  order  that 
there  be  a  collision  ordinarily,  it  would  not 
be  so  in  this  case,  for,  by  the  very  terms  of 
the  policy  sued  on,  the  plaintiff  Is  entitled 
to  recover  damages  resulting  solely  from 
collision  with  any  moving  or  stationary  ob- 
ject Therefore  he  Is  entitled  to  damages 
(stipulated  as  to  amount),  unless  within  the 
meaning  of  the  policy  the  moving  or  sta- 
tionary object  must  be  perpendicular,  In- 
stead of  horizontal    There  are  no  words  In 
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the  policy  which  limit  the  meaning  of  the 
object  to  a  perpendicular  one. 

Suppose  a  person  driving  an  automobile 
along  a  road  comes  to  a  place  where  a  high- 
way bridge  over  a  chasm  had  fallen  away, 
and  the  machine  be  precipitated  to  the 
ground  below,  can  It  be  said  that  there  could 
be  no  recovery  under  such  a  policy  as  is 
here  sued  on  because  the  damage  to  the  ma- 
chine was  caused  by  collision  with  the  flat 
earth,  Instead  of  some  upright  or  perpendic- 
ular object  on  the  earth?  We  think  not 
To  hold  that  there  could  be  no  recovery  un- 
der such  circumstances  would  be  to  miscon- 
strue terms  of  a  contract  concerning  which 
there  is  no  room  for  construction,  because 
the  meaning  is  perfectly  plain.  Again,  sup- 
pose an  automobile  ran  off  a  bridge  over  a 
stream,  and  one  of  the  rear  wheels  caught 
on  an  upright,  and  the  car  hung  suspended 
In  the  water,  and  was  considerably  damag- 
ed by  the  flow  of  the  water,  can  It  be  assert- 
ed that  no  compensation  could  be  recovered 
for  that  damage  under  the  terms  of  a  pol- 
icy such  as  sued  on,  because,  forsooth,  the 
car  did  not  collide  with  a  moving  object? 
Water  is  certainly  an  "object,"  and  It 
"moves,"  and  the  policy  undertakes  to  In- 
sure against  damage  occasioned  by  collision 
with  a  moving  object.  The  liability  it  seems 
would  be  within  the  express  terms  of  the 
policy. 

[I]  But,  assuming  that  there  Is  such  am- 
biguity In  the  terms  of  the  policy,  that  would 
make  It  at  least  doubtful  as  to  whether  col- 
llslon  with  water  and  land,  horizontal  ob- 
jects, was  within  the  terms  of  the  policy, 
still  it  is  a  familiar  rule  that  the  words  used 
in  a  policy  of  insurance  should  be  interpret- 
ed most  strongly  against  the  insurer  where 
the  policy  is  so  framed  as  to  leave  room  for 
two  constructions.  Liverpool,  etc.,  Ins.  do. 
v.  Kearney,  180  D.  S.  132,  21  Sup.  Ct  326, 
46  L.  Ed.  460.  Therefore,  If  there  be  any 
doubt  as  to  whether  moving  water  or  the 
surface  of  the  land  under  it,  being  horizon- 
tal objects,  are  within  the  terms  fit  the  pol- 
icy, which  doubt  is  not  conceded  to  exist, 
still  the  law  governing  the  construction  of 
the  sort  of  contract  under  consideration 
comes  In  aid  of  the  plaintiff's  contention, 
and  makes  the  defendant's  liability  plain. 

[4]  It  remains  only  to  discuss  the  question 
of  "upset";  defendant's  counsel  contending 
that,  damages  due  to  that  cause  not  being 
recoverable  within  the  terms  of  the  policy, 
the  direction  of  a  verdict  for  defendant  was 
right  It  is  true  that  It  is  provided  In  the 
Indorsement  insuring  against  damage  result, 
lng  from  collision  that  "damage  resulting 
from  collision  due  wholly  or  In  part  to  up- 
sets" shall  be  excluded.  But  It  cannot  be 
said  that  the  collision  of  the  plaintiff's  au- 
tomobile with  the  water  and  land  under  the 
water  was  caused  by  an  upset    It  may  be 


that  the  car  upset  by  reason  of  contact  with 
the  water  or  the  earth,  but  the  collision  was 
not  due  to  an  upset — the  upset  may  have  been 
the  result  of  the  collision.  The  provision  in 
the  policy  cannot  mean  that,  where  collision 
has  first  taken  place,  there  can  be  no  recov- 
ery because,  as  the  result  of  the  collision, 
the  machine  is  upset  When  the  car  ran  off 
the  bridge,  dynamic  force  and  gravitation  de- 
termined the  position  in  which  it  would 
strike  first  the  water  and  then  the  bed  of  the 
stream.  Its  final  position  was  merely  Inci- 
dental to  the  collision. 

The  above  views  lead  to  a  reversal  of  the 
Judgment  of  the  circuit  court  and  to  the  re- 
ward of  a  venire  de  nova 

VRHDENBURGH,  J.,  dissents. 


MORSE  v.  OONLBY. 
(Supreme  Oburt  of  New  Jersey. 
18,  1912.) 


Not. 


fSvUabu*  by  the  Court.) 

Brokers   (|   76*)— Oompinsatioic— "Cosaxm- 

mation"  of  Sale. 

Where  the  contract  between  the  purchaser 
and  seller  of  real  estate  contained  a  provision 
fixing  the  compensation  of  the  agent  who  pro- 
cured the  purchaser,  and  also  fixing  the  period 
of  payment  of  such  compensation  as  the  time 
"of  the  consummation"  of  the  sale,  held,  in  an 
action  by  the  agent  to  recover  his  commissions, 
that  the  consummation  of  the  sale  contemplated 
by  the  parties  was  the  passing  of  the  title,  and 
that  the  agent's  compensation  under  the  con- 
tract was  contingent  upon  that 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Dec  Dig.  |  75.* 

For  other  definitions,  see  Words  and  Phras- 
es, voL  2,  p.  1482.] 

Appeal  from  District  Court  of  Newark. 

Action  by  Myron  W.  Morse  against  Grace 
O.  Conley.  From  a  Judgment  for  defendant 
plaintiff  appeals.     Affirmed. 

Argued  June  term,  1912,  before  TREN- 
OHARD,  PARKER,  and  MINTURN,  JJ. 

Jay  Ten  Eyck,  of  Newark,  for  appellant 
Gifford  &  Miller,  of  Newark,  for  appellee. 

MINTURN,  J.  On  April  14, 1904,  the  plain- 
tiff, a  real  estate  agent  in  Newark,  and  de- 
fendant entered  Into  a  written  contract  for 
the  sale  of  certain  real  estate,  the  property 
of  defendant,  in  that  city  at  the  figure  of 
130,000.  On  July  13,  1911,  in  pursuance  of 
the  plaintiff's  negotiations,  the  defendant  en- 
tered into  a  written  contract  of  sale  of  the 
premises  with  one  Victor  F.  Struck  for  $20,- 
000,  on  account  of  which  price  Struck  paid 
$600  to  defendant;  the  remainder  of  the 
purchase  price  to  be  paid  on  the  day  of  pass- 
ing title  by  another  cash  installment  and  the 
execution  and  delivery  of  a  bond  and  mort- 
gage for  the  balance.  The  agreement  con- 
tained in  Its  final  paragraph  this  provision 
relative  to  the  plaintiff's  services,  "And  Mrs. 


•For  other  cases  ««e  same  topic  sad  Motion  NUMBER  in  Dm.  Dig.  4  Am.  Dig.  Key-No.  Series  a  Hep'r  Indexes) 
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B.  V.  Conley  agrees  to  pay  to  Myron  W. 
Hone  a  commission  of  two  and  a  half  per 
cent  for  services  In  the  matter  of  the  con- 
summation of  the  sale  at  the  time  of  the  con- 
summation of  the  same."  The  proposed  pur- 
chaser, Struck,  was  unable,  by  reason  of 
financial  inability,  to  conclude  the  sale  and 
consummate  the  transaction  in  accordance 
with  his  contract,  and  the  defendant  still  re- 
mains the  owner  of  the  property.  The  plain- 
tiff brought  this  suit  to  recover  his  commis- 
sions upon  the  theory  that  he  had  perform- 
ed his  part  of  the  contract,  and  that  the 
defendant  had  not  shown  that  she  had  per- 
formed her  part  by  attempting  to  compel 
Struck  to  perform  his.  The  trial  court  gave 
Judgment  for  defendant.  It  is  clear  that  the 
second  contract  was  intended  to  take  the 
place  of  the  first  between  these  parties  as 
a  practical  concrete  business  proposition  de- 
fining their  respective  rights  in  view  of  the 
fact  that,  after  an  interim  of  seven  years 
between  the  execution  of  the  two  documents, 
a  new  condition  had  arisen  which  brought 
forth  a  bidder  for  the  property,  and  the  re- 
daction of  the  consideration  of  sale  from 
(30,000  to  $20,000,  and  the  fixing  of  the  plain- 
tiff's compensation  at  the  old  rate,  but  upon 
new  conditions.  The  trial  court  properly 
viewed  the  contract  as  a  substitute  for  the 
earlier  agreement  Crowley  v.  Myers,  69  N. 
J.  Law,  245,  55  Atl.  305.  The  question  as 
to  the  plaintiff's  right  to  maintain  a  claim 
for  commissions  under  a  contract  to  which 
he  was  not  a  party  was  determined  by  this 
court  in  the  affirmation  In  Tapsoott  v.  Me- 
Vey,  81  AtL  348.  The  principle  is  familiar 
that  the  plaintiff  becomes  entitled  to  his 
commissions  upon  procuring  a  person  able 
and  willing  to  purchase.  Ryer  v.  Turkel,  75 
N.  J.  Law,  677,  70  Atl  68. 

In  the  case  at  bar  the  person  procured  as 
a  purchaser  was  apparently  willing,  but  un- 
der the  testimony  unable,  to  purchase,  so  that 
one  of  the  essentials  to  compliance  with  the 
terms  of  the  contract  under  the  legal  rule 
imposing  liability  upon  the  owner  was  here 
manifestly  lacking.  In  addition  to  that  bar- 
rier to  recovery,  the  plaintiff,  who  drew  the 
contract  in  question,  limited  his  right  to  the 
payment  of  commissions  to  the  period  *V>f 
the  consummation  of  the  sale  at  the  time  of 
the  consummation  of  the  same."  The  con- 
tract In  question  was  entered  into  by  the 
proposed  buyer  and  seller,  and  the  plaintiff 
was  not  a  party  to  it  In  construing  its  lan- 
guage, therefore,  we  have  to  apply  to  it  a 
meaning  such  as  the  parties  to  the  contract 
intended  giving  to  it  and  for  that  purpose 
we  find  it  unnecessary  to  Invoke  testimony 
or  evidence  aliunde  the  writing.  Their  mean- 
ing of  the  period  of  consummation  Is  speci- 
fied and  denned  in  the  contract  itself,  and  we 
are  not  left  to  conjecture  regarding  It  Man- 
ifestly as  to  them,  the  only  parties  to  the 
contract.  Its  consummation  was  fixed  as  the 
time  when  the  balance  of  the  purchase  money 


would  be  paid,  a  bond  and  mortgage  deliver- 
ed, and  a  deed  of  conveyance  executed  and 
delivered  to  the  purchaser.  After  stating 
this  consummation  of  the  contract  the  pro- 
vision regarding  plaintiff's  compensation  con- 
cludes the  agreement  and  must  be  read 'and 
construed  In  the  light  of  the  entire  document 
and  the  transaction  In  contemplation  between 
the  parties,  which  was  the  passing  of  the 
title.  The  plaintiff,  having  thus  fixed  the 
period  of  payment  is  bound  by  his  agree- 
ment 

The  case  of  Hinds  v.  Henry,  36  N.  J.  Law, 
328,  settled  the  rule  in  this  state,  and  upon 
that  adjudication  has  afforded  the  ratio  de- 
cidendi of  all  subsequent  adjudications  In 
this  state  dealing  with  the  subject  that  a 
broker  may  by  special  agreement  with  his 
principal,  so  contract  as  to  make  his  com- 
pensation dependent  on  a  contingency  which 
his  efforts  cannot  control,  even  though  it 
relates  to  the  acts  of  his  principal.  Dresser 
v.  Gilbert,  81  N.  J.  Law,  358,  79  AtL  1044; 
Rauchwanger  v.  Katzin,  82  AtL  510. 

The  Judgment  will  be  affirmed. 


OTJRLEY  et  al  v.  MAYOR  AND  ALDER- 
MEN OF  JERSEY   OITT. 
(Court  of  Errors  and  Appeals  of  New  Jersey. 
Nov.  18,  1912.) 

(ByVahut  by  tU  Court.) 

Eviration      (|      142*)— Rbxkvarot— Vautz— 
Amount  Paid  fob  Other  Pbopebtt. 

In  the  trial  of  an  Issue  before  a  jury  to 
determine  the  amount  to  be  paid  for  lands 
condemned  by  a  municipality  for  park  purpos- 
es, evidence  is  admissible  of  the  price  paid  by 
such  municipality  at  private  purchase  without 
condemnation  proceedings  for  other  lands  to 
become  part  of  the  same  park,  where  such 
other  lands  are  substantially  similar  to  the 
land  In  question,  and  it  does  not  appear  that 
there  was  any  special  circumstance,  not  appli- 
cable to  the  latter,  which  made  the  price  paid 
for  the  former  abnormal.  The  mere  fact  that 
the  municipality,  making  such  purchase  at  pri- 
vate sale,  nad  the  power  of  condemnation  is 
not  such  a  special  circumstance. 

fEd.  Note. — For   other   cases,   see  Evidence, 
Cent  Dig.  M  416-423 ;   Dec.  Dig.  1 142.*] 
Walker,  Ch.,  and  Garrison,  J.,  dissenting. 

Error  to  Circuit  Court,  Hudson  County. 

Appeal  by  Michael  J.  Curley  and  others 
from  the  award  of  commissioners  in  condem- 
nation proceedings  by  the  Mayor  and  Alder- 
men of  Jersey  City.  Judgment  for  the  con- 
demnors, and  the  landowners  bring  error. 
Affirmed. 

Collins  &  Corbin,  of  Jersey  City,  for  plain- 
tiffs In  error.  James  J.  Murphy,  of  Jersey 
City,  for  defendants  In  error. 

WHITE,  J.  The  defendant  in  error  (here- 
inafter called  the  city)  brought  condemnation 
proceedings  against  the  plaintiff  In  error 
(hereinafter  called  the  landowners),  owner 
and  mortgagee  respectively  of  lands  condemn- 
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ed  by  the  city  tor  park  purposes  In  Jersey 
City.  The  landowners  appealed  from  the 
award  of  the  commissioners,  and  an  Issue 
was  formed  as  to  what  amount  should  be 
paid  to  the  landowners,  which  Issue  was  tried 
in  the  Hudson  county  circuit  court  before  a 
Jury.  The  trial  court  admitted  evidence  of 
the  price  paid  by  the  city  at  private  sale  to 
It,  without  condemnation  proceedings  being 
Instituted,  for  two  properties  immediately 
adjoining  the  property  in  question,  and  ad- 
mittedly substantially  similar  to  It,  which  the 
city  had  purchased  to  become  a  part  of  the 
same  park.  It  Is  contended,  on  the  part  of 
the  landowners,  that  this  evidence  was  inad- 
missible, not  because  of  dissimilarity,  but 
because  the  purchaser  (the  city)  had  the  pow- 
er to  condemn  the  lands  purchased  if  the 
owner  had  refused  to  sell  them  at  the  price 
in  question.  It  is  argued  that  because  of 
this  circumstance  the  sale  was,  In  a  sense, 
a  forced  sale,  or  at  least  that  the  price  was 
the  result  of  a  compromise,  and  is  not  there- 
fore evidence  of  fair  market  value.  This  con- 
tention Is  the  only  point  involved  in  the  case. 
In  condemnation  proceedings  the  landown- 
er la  entitled  to  receive,  and  the  party  con- 
demning Is  bound  to  pay,  the  fair  market  val- 
ue of  the  property.  That  fair  market  value 
Is  what  a  willing  purchaser  would  pay  and 
a  willing  seller  would  take  for  the  property 
under  circumstances'  reasonably  calculated  to 
produce  a  fair  sale.  In  order  to  ascertain 
what  would  be  such  a  fair  market  value,  evi- 
dence of  the  price  at  which  sales  have  taken 
place  by  willing  sellers  to  willing  purchasers, 
under  such  circumstances,  of  properties  of 
substantial  similarity  in  the  neighborhood, 
and  of  recent  occurrence,  Is  admissible.  This 
is  so  because  such  sales  are  supposed  to  have 
been  made  at  the  fair  market  value.  Sub- 
stantially this  Is  true,  and,  from  a  practical 
standpoint,  the  result  Is  as  satisfactory  as  Is 
possible  with  reference  to  anything  of  such  a 
shifting  and  uncertain  nature  as  market  val- 
ue of  real  estate.  Almost  all  sales,  however, 
are  necessarily  Influenced  on  one  side  or  the 
other  by  considerations  outside  of  the  fair 
market  value  of  the  property.  Either  the 
seller  Is  Influenced  by  the  circumstances  of 
his  affairs,  which  make  It  desirable  for  him 
to  sell  even  at  some  sacrifice,  or  else  he  thinks 
he  Is  getting  more  for  his  property  than  its 
real  worth;  and,  on  the  other  hand,  the  pur- 
chaser has  some  special  need  or  use  tor  the 
property  which  makes  it  more  valuable  to 
him  than  to  others  not  having  such  need,  or 
else  he  thinks  he  is  buying  at  less  than  the 
property  is  really  worth.  If  the  sale,  as 
here,  takes  place  between  parties,  one  of 
whom  has  the  power  to  condemn,  it  may  like- 
wise be  that  the  seller  or  the  buyer,  and  pos- 
sibly both,  are  Influenced  by  other  considera- 
tions as  well  as  by  what  they  think  is  the 
fair  market  value  of  the  property.  The  sell- 
er may  think  that  if  he  does  not  sell  amicably 
he  will  be  put  to  the  expense  of  being  properly 


represented  at  the  condemnation  proceed- 
ings; but,  on  the  other  hand,  he  doubtless 
weighs  against  this  the  fact  that  a  Jury  is 
very  apt  to  give  a  liberal  market  value  for 
properties  taken  under  condemnation  for  the 
very  reason  that  the'  owner  Is  being  com- 
pelled to  sell  against  his  will.  The  purchas- 
er, on  the  other  hand,  knowing  that  what  the 
law  requires  him  to  pay  Is  at  least  a  fair 
value,  and  knowing  that  a  Jury  is  inclined  to 
construe  this  as  meaning  a  value  particular- 
ly "fair"  to  the  man  who  sells  against  his 
will,  may  also  be  somewhat  influenced.  But, 
In  the  absence  of  extraordinary  circumstanc- 
es, we  are  unable  to  see,  as  a  general  rule, 
why  private  sales  to  parties  having  the  right 
to  condemn  do  not  come  quite  as  near  repre- 
senting in  their  results  true  market  value  as 
do  such  sales  made  between  parties,  neither 
of  whom  have  this  power.  It  Is  easy  enough 
to  imagine  special  circumstances,  falling  in 
each  class,  where  the  result  In  the  price  ob- 
tained is,  because  of  such  special  circum- 
stances, so  clearly  abnormal  as  to  destroy  the 
similarity  which  must  exist  in  order  that  the 
evidence  shall  be  admissible.  In  other  cases 
where  the  special  circumstances  are  not  of 
sufficient  importance  to  produce  this  result, 
they  may  nevertheless  affect  the  weight  of 
the  evidence,  and  be  used  for  that  purpose 
before  a  Jury.  This  Is  so  whether  the  pur- 
chaser is  or  Is  not  a  party  having  the  power 
to  condemn. 

In  Hadley  v.  Freeholders  of  Passaic  Coun- 
ty, 73  N.  J.  Law,  197,  62  Atl.  1132,  certain 
property  was  condemned  by  the  board  of  free- 
holders for  the  purpose  of  constructing  there- 
on the  approach  to  a  bridge  over  the  river. 
Evidence  was  admitted  of  the  price  which 
the  same  board  of  freeholders  had,  at  private 
purchase,  paid  for  the  property  on  the  other 
side  of  the  river  for  the  other  approach.  The 
Supreme  Court,  In  an  opinion  by  Chief  Jus- 
tice Oummere,  said  in  that  case:  "The  first 
error  assigned  Is  to  the  admission  of  the  tes- 
timony of  one  Zabrlskie  as  to  the  price  which 
he  received  from  the  board  of  freeholders  of 
Bergen  county  tor  land  directly  across  the 
river  from  Mrs.  Hadley's,  and  upon  which 
the  other  abutment  of  the  bridge  apparently 
was  to  rest  This  testimony  seems  to  us  to 
have  been  competent"  In  the  present  case, 
not  only  does  It  not  appear  that  the  con- 
demnation power  had  any  undue  Influence  In 
fixing  the  price  at  which  the  sales  In  ques- 
tion were  made,  but,  on  the  contrary,  It  af- 
firmatively appears  that,  as  to  one  of  these 
sales.  It  was  made  at  the  asking  price  of  the 
seller,  and  was  not  therefore  either  a  compro- 
mise or  the  result  of  any  oppressive  Influence. 
Under  these  circumstances,  we  think  the  evi- 
dence was  properly  admitted. 

The  Judgment  under  review  should  be  af 
firmed. 

WALKER,  Oh,  and  GARRISON,  J„  dis- 
sent. 


Digitized  by 


Google 


N.J.) 


ELMENDORF  T.  AMERICAN  COMBUSTION  OX 


199 


ELMENDORF  et  aL  T.  AMEBICAN  COM- 
BUSTION 00.  et  aX 
(Court  of  Errors  and  Appeals  of  New  Jersey. 
Not.  18,   1912.) 

(SyUabu*  by  the  Court.) 

OOTTBT8      (I    19*)—  JUBISDIOTION  —  Personal 

Rights. 

The  owner  of  a  patent,  a  New  Jersey  cor- 
poration, licensed  one  of  the  defendants  to 
manufacture  the  patented  device.  He  assign- 
ed  the  license  to  a  New  York  corporation. 
Stockholders  of  the  New  Jersey  corporation 
filed  a  bill  to  set  aside  the  license  as  fraudu- 
lent No  notice  was  served  upon  the  licensee 
or  his  assignee,  the  New  York  corporation,  and 
neither  was  amenable  to  process  of  New  Jer- 
sey. Held,  that  the  subject-matter  of  the  suit 
was  the  right  claimed  by  the  New  York  corpo- 
ration and  questioned  by  the  complainants,  and 
that  this  right  had  no  situs  in  New  Jersey 
which  would  sustain  the  bill  as  a  proceeding 
in  rem. 

FEd.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  f|  47-52;   Dec.  Dig.  f  19.  •] 

Appeal  from  Court  of  Chancery. 

Bill  by  John  E.  Elmendorf  and  others 
against  tne  American  Combustion  Company 
and  others.  From  an  order  denying  a  pre- 
liminary Injunction  complainants  appeal.  Af- 
firmed. 

The  American  Combustion  Company  own- 
ed certain  patent  rights,  and  licensed  the  de- 
fendant Lucas  to  manufacture  the  patented 
devices.  Lucas  assigned  to  the  defendant 
the  Anthony  Company,  a  New  York  corpora- 
tion. The  charge  of  the  bill  is  that  the  trans- 
action was  fraudulent  to  the  injury  of  the 
stockholders  of  the  American  Combustion 
Company,  who  are  the  present  complainants, 
that  the  American  Combustion  Company  was 
substantially  controlled  by  the  defendants, 
and  that  the  directors  have  refused  to  com- 
ply with  the  request  of  the  complainants  to 
institute  actions  to  set  aside  the  license.  The 
American  Combustion  Company  alone  ap- 
peared. No  notice  was  served  upon  the  An- 
thony Company  or  Lucas  within  this  state, 
and  neither  is  amenable  to  our  process.  The 
Vice  Chancellor  thereupon  denied  a  prelim- 
inary Injunction. 

Vredenburgh,  Wall  &  Carey,  of  Jersey 
City,  for  appellants.  George  W.  Flaacke,  of 
Jersey  City,  and  John  S.  Parker,  of  New 
York  City,  for  respondents. 

SWAYZE,  J.  (after  stating  the  facts  as 
above).  The  contention  of  the  appellants  is 
that  the  suit  is  a  proceeding  In  rem.  They 
disclaim  the  idea  that  the  license  or  even 
the  letters  patent  are  a  res  within  this  state, 
and  Insist  that  the  rights  secured  under  the 
letters  patent  are  the  res  over  which  the 
court  has  jurisdiction.  The  owner,  they  ar- 
gue, 4s  the  New  Jersey  Company.  Since  the 
license  agreement  did  not  transfer  the  own- 
ership of  the  patent,  the  situs  Is  the  domicile 
of  the  owner.  This  argument,  however,  con- 
fuses the  patent  right  with  the  right  under 


the  license,  which  is  in  derogation  of  the  ex- 
clusive right  of  the  patentee,  and  is  in  fact 
so  much  subtracted  from  that  right  It  is 
begging  the  Question  to  say  that  the  license 
agreement  did  not  transfer  the  ownership  of 
the  patent  It  transferred  at  any  rate  a 
right  under  the  patent  by  way  of  license,  and 
whether  or  not  that  transfer  is  valid  is  the 
question  to  be  decided.  Jurisdiction  to  de- 
cide that  question  cannot  be  predicated  upon 
the  assumption  of  the  very  point  in  issue — 
the  validity  or  invalidity  of  the  license. 

The  subject-matter  of  this  suit  is  the  right 
claimed  by  the  Anthony  Company,  and  ques- 
tioned by  the  complainant  Unless  that  sub- 
ject-matter is  within  the  jurisdiction  of  this 
court,  the  learned  Vice  Chancellor  was  right 
in  denying  the  Injunction.  A  patent  right 
Is  not  a  right  to  manufacture  the  patented 
article.  Any  one  may  do  that  in  the  absence 
of  the  patent  The  right  is  to  prevent  others 
from  manufacturing.  The  effect  of  a  license 
Is  merely  to  permit  the  manufacture  of  what 
would  otherwise  be  subject  to  restraint  at 
the  suit  of  the  patentee.  It  is  in  effect  an 
agreement  exempting  the  licensee  from  liabil- 
ity for  infringement,  a  privilege  which  he  may 
set  up  In  defense  in  an  action  against  him 
for  infringement  by  the  owner  of  the  patent 
Assuming  that  it  has.  a  situs  In  any  proper 
sense  of  the  word,  that  situs  must  be  at  the 
domicile  of  the  owner  of  the  privilege  who 
alone  can  avail  himself  of  it,  and  can  have 
no  occasion  to  do  so  until  he  is  sued  for  in- 
fringement The  situs  cannot  be  at  the  dom- 
icile of  the  owner  of  the  patent,  for  It  is  an 
Interest  adverse  to  his,  and  comes  Into  play 
only  when  he  asserts  an  exclusive  right  un- 
der the  patent  It  might  as  well  be  argued 
that  a  right  to  manufacture  the  patented  ar- 
ticle in  England,  when  It  is  patented  only 
in  the  United  States,  had  a  situs  here,  and 
that  the  right  of  the  English  manufacturer 
could  be  determined  in  his  absence  by  a  suit 
against  the  American  patentee. 

The  assumption  that  the  right  of  the  pat- 
entee has  a  situs  is  moreover  unwarranted. 
The  right  is  granted  by  the  federal  govern- 
ment and  Is  as  broad  as  its  Jurisdiction.  It 
exists  in  California  and  Alaska  as  well  as  in 
New  Jersey,  and  has  no  situs  in  any  particu- 
lar state.  Upon  this  subject  the  decisions  of 
the  federal  courts  must  be  followed.  In 
Stevens  v.  Gladding,  17  How.  447,  15  L.  Ed. 
155,  the  court  held  in  a  copyright  case  that 
there  was  nothing  in  any  act  of  Congress  or 
in  the  nature  of  the  rights  themselves  to 
give  them  locality  anywhere,  so  as  to  subject 
them  to  the  process  of  courts  having  juris- 
diction limited  by  the  lines  of  states  and  dis- 
tricts. The  same  reasoning  applies  to  pat- 
ent rights,  as  the  Supreme  Court  of  Mas- 
sachusetts held  in  Carver  v.  Peck,  131  Mass. 
291.  In  Jewett  v.  Atwood  Suspender  Co. 
(G.  O.)  100  Fed.  647,  a  judge  of  an  insolven- 
cy court  in  Vermont  had  assigned  a  patent 
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belonging  to  the  Insolvent  debtor;  the  com- 
plainant claiming  title  under  that  assignment 
sued  for  infringement  and  the  defendant 
pleaded  want  of  title  to  the  patent  in  the 
complainant  The  court  said:  "Patents  can 
be  reached  under  the  bankrupt  law  because 
they  are  wholly  subject  to  the  laws  of  the 
United  States.  They  cannot  be  reached  oth- 
erwise for  debts  except  by  proceedings  which 
compel  a  personal  assignment"  In  Wilson 
v.  Martin-Wilson  Automatic  Fire  Alarm  Co., 
151  Mass.  515,  24  N.  B.  784,  8  L.  R  A.  309, 
the  Massachusetts  court  sustained  an  assign- 
ment by  a  court  officer  of  a  patent  belonging 
to  a  debtor  under  statutory  proceedings  for 
that  purpose,  but  they  rested  the  power  up- 
on the  personal  Jurisdiction  of  the  debtor. 
The  court  said:  "A  patent  right  is  not  like 
a  material  substance.  So  far  as  it  has  loca- 
tion at  all,  It  is  within  every  part  of  the 
United  States.  But  it  has  no  such  location 
anywhere  that  a  particular  state  can  say  this 
property  Is  within  my  jurisdiction.  I  will 
not  allow  any  other  state  to  deal  with  it 
but  I  will  control  it  by  my  own  laws  for 
the  benefit  of  my  own  people."  In  the  recent 
case  of  P.  H.  &  F.  M.  Roots  Co.  v.  Decker, 
111  Minn.  458,  127  N.  W.  417,  the  Minnesota 
court  had  to  deal  with  the  validity  of  an 
assignment  from  the  patentee  to  his  wife, 
both  of  whom  were  residents  of  Missouri. 
The  attempt  of  counsel  was  to  sustain  the 
jurisdiction  by  reason  of  the  fact  that  a 
Minnesota  corporation  was  manufacturing 
the  patented  article  and  paying  a  royalty 
for  the  privilege.  The  court  said:  '"Hie 
validity  of  the  transfer  of  the  letters  patent 
from  Decker  to  his  wife  is  therefore  the  first 
essential  question  to  be  determined  In  the  ac- 
tion. The  government  grants  to  an  Inventor 
the  exclusive  privilege  of  manufacturing  and 
selling  a  certain  named  article.  It  is  an  In- 
corporeal right  franchise,  or  privilege  at- 
tached to  the  person,  protected  by  law  as  a 
property  right  but  having  no  situs  separate 
from  the  individual  who  possesses  It  This 
right  may  be  transferred,  In  which  case  the 
assignee  occupies  the  position  of  the  pat- 
entee; but  the  character  of  the  privilege  re- 
mains the  same.  It  follows  that  before  the 
court  can  deprive  an  Individual  of  this  priv- 
ilege, It  must  have  complete  jurisdiction  of 
him  personally.  No  statute  could  eliminate 
this  requisite;  for,  to  permit  a  court  in  the 
absence  of  jurisdiction  over  defendant  per- 
sonally, to  determine  his  personal  privileges, 
would  not  constitute  due  process,  but  would 
deprive  one  of  property  without  notice  or 
hearing."  "An  action  to  determine  the  own- 
ership of  letters  patent  la  strictly  in  person- 
am, jurisdiction  to  determine  which  must  be 
obtained  by  personal  service  of  process  upon 
the  defendant  within  the  territorial  limits 
of  the  court's  Jurisdiction."  The  case  of  Hll- 
dreth  v.  Thlbodeau,  186  Mass.  83,  71  N.  B. 
Ill,  104  Am.  St  Rep.  560,  is  very  similar  to 
the  case  at  bar.   The  title  of  the  nonresident 


defendant  to  the  letters  patent  was  assailed 
as  fraudulent  The  jurisdiction  of  the  Mas- 
sachusetts court  was  sought  to  be  sustained 
on  the  ground  that  the  proceeding  was  in 
rem.  The  court,  however,  held:  "To  give 
jurisdiction  over  this  patent  It  would  be 
necessary  to  show  that  the  title  of  Dun*  & 
Kltzmlller  is  fraudulent  as  against  the  plain- 
tiff, or  Is  subject  J»  equities  in  his  favor 
which  give  him  a  right  to  control  the  patent 
Such  proof  is  a  condition  precedent  to  the 
proper  exercise  by  the  court  of  any  Jurisdic- 
tion over  the  patent  To  a  suit  to  determine 
a  question  of  this  kind  the  owners  of  record 
are  necessary  parties.  Jurisdiction  over  them 
which  will  authorize  a  trial  of  the  question 
must  be  obtained  before  a  court  can  deal  di- 
rectly with  the  patent  as  property." 

The  utmost  claim  that  can  be  made  under 
these  cases  Is  that  our  courts  having  juris- 
diction of  the  New  Jersey  corporation  can 
determine  as  against  it  the  title  to  the  patent 
and  compel  its  assignment;  but  that  is  very 
different  from  determining  in  Its  favor  the 
question  of  title  without  personal  jurisdic- 
tion of  the  adverse  claimant  The  last  two 
cases  above  cited  are  authority  for  the  posi- 
tion that  it  cannot  be  done.  Where  there 
are  adverse  claims  to  the  title,  and  the  situs 
depends  upon  the  fiction  that  movables  fol- 
low the  person,  the  very  question  to  be  de- 
termined Is  who  Is  the  owner  whose  owner- 
ship draws  to  it  the  situs.  If  in  the  present 
case  our  courts  have  Jurisdiction  because  one 
claimant  of  the  patent  right  is  domiciled 
here,  the  courts  of  New  York  would  have 
jurisdiction  if  an  adverse  claimant  was  dom- 
iciled there.  The  existence  of  the  claim  does 
not  determine  the  situs  in  any  event  It  can 
only  be  the  rightfulness  of  the  claim,  and 
that  rightfulness  is  the  very  point  to  be  de- 
termined. 

In  Amparo  Mining  Co.  v.  Fidelity  Trust 
Co.,  75  N.  J.  Eq.  555,  78  Atl.  249,  we  held 
that  so  far  as  such  intangible  rights  could 
be  said  to  have  a  situs,  It  must  be  where 
they  could  be  effectually  dealt  with.  The 
right  to  be  dealt  with  In  the  present  case  Is 
a  right  of  defense,  and  not  a  right  of  action. 
The  defendant  the  Anthony  Company,  would 
never  need  to  bring  a  suit  against  the  Amer- 
ican Combustion  Company  upon  the  license. 
That  license  is  of  moment  when  the  owner 
of  the  patent  asserts  a  right  to  enjoin  the 
licensee ;  but  the  right  of  injunction  can  only 
be  effectually  dealt  with  in  a  Jurisdiction 
where  the  licensee  is  subject  to  process  and 
the  method  of  dealing  effectively  with  the 
license  is  by  plea  In  defense  of  the  action 
and  by  replication  thereto  averring  its  in- 
validity. If  the  courts  of  the  domicile  of 
the  owner  of  the  patent  have  jurisdiction  in 
the  absence  of  personal  service  upon  one 
licensee  they  have  jurisdiction  over  all  licen- 
sees, no  matter  how  numerous,  and  thus  by 
virtue  of  the  same  res  have  jurisdiction  over 
licensees  claiming  under  entirely  distinct 
rights.    This  cannot  be. 
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We  think  the  Vice  Chancellor  was  right  In 
denying  the  Injunction.  The  order  la  affirm- 
ed, with  costs.  It  la  unnecessary  to  decide 
what  decree  may  be  made  against  the  Ameri- 
can Combustion  Company,  since  the  Injunc- 
tion sought  was  against  the  nonresident  de- 
fendants. 


THOMSON  y.  CENTRAL  PASSENGER 

RT.  00. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

Not.  21,  1912.) 

(Byllabu*  by  the  Court.) 

L  Corporations    ({   428*)— Representation 
bt  Officers— Notice. 

A  corporation  is  not  chargeable  with  in- 
formation casually  obtained  by  a  director, 
when  he  Is  not  officially  engaged  for  the  cor- 

K ration,  from  the  mere  fact  of  the  director's 
owledge. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  H  1748-1701 ;   Dec.  Dig.  |  428.*] 

2.  Corporations   (|   428*)— Representation 

bt  Officers— Notice. 

The  president  of  the  defendant  company 
without  authority  from  it  entered  into  an 
agreement  in  the  name  of  the  company  with 
Jordan,  which  agreement  was  assigned  to  the 
plaintiff,  for  the  delivery  of  a  certain  amount 
of  bonds  of  the  company,  or  a  sum  of  money  in 
case  of  the  nondelivery  of  the  bonds,  in  con- 
sideration of  the  bringing  about  of  the  settle- 
ment of  certain  legal  proceedings  pending 
against  said  company.  There  were  six  direct- 
ors besides  the  president  The  only  evidence 
offered  to  prove  Knowledge  on  the  part  of  the 
company  was  that  the  president  showed  it  to 
one  director  before  execution  who  objected  to 
it,  and  that  the  plaintiff's  attorney,  meeting 
another  director,  casually  referred  to  the  agree- 
ment Held,  that  this  was  insufficient  to 
charge  the  defendant  with  such  knowledge  as 
to  impute  a  ratification  of,  or  acquiescence  in, 
this  agreement  and  that  the  direction  of  a 
verdict  for  the  defendant  was  proper. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  ||  1748-1761;   Dec.  Dig.  |  428.*] 

Walker,  Ch.,  and  Minturn  and  White,  JJ., 
dissenting. 

Error  to  Circuit  Court,  Atlantic  County. 

Action  by  William  R.  Thomson  against  the 
Central  Passenger  Railway  Company.  Judg- 
ment for  defendant,  and  plaintiff  brings  er- 
ror.   Affirmed. 

See,  also,  80  N.  J.  Law,  328,  78  Atl.  162. 

Gilbert  Collins,  of  Jersey  City,  for  plaintiff 
In  error.  Thompson  &  Smathers,  of  Atlantic 
City,  for  defendant  In  error. 

TREACT,  J.  The  suit  Is  based  upon  a 
writing  purporting  to  be  an  Agreement  of  the 
defendant  by  which  It  agreed  with  one  Jor- 
dan, In  consideration  of  his  procuring  the 
dismissal  of  certain  suits  then  pending 
against  it,  to  pay  to  Jordan  or  his  assigns 
the  sum  of  $10,000  In  the  first-mortgage 
bonds  of  the  defendant  company  immediate- 
ly upon  the  Issue  of  said  bonds,  and  to  pay 
to  said  Jordan  or  his  assigns  said  sum  of 
$10,000  within  one  year  from  date  In  the 


event  the  bonds  should  not  be  created  and 
Issued  as  aforesaid.  Jordan  assigned  the 
agreement  to  one  Sweigard,  who,  in  turn, 
assigned  to  the  plaintiff  herein.  The  court 
below  directed  a  verdict  for  the  defendant 
on  the  ground  that  the  agreement,  which  Is 
the  foundation  of  the  suit,  is  not  the  agree- 
ment of  the  defendant  by  direct  authoriza- 
tion or  ratification  thereof.  The  defendant 
obtained  a  franchise  to  lay  a  railway  track 
along  Virginia  avenue,  In  Atlantic  City.  Two 
owners  of  property  abutting  on  said  avenue, 
as  well  as  the  People's  Traction  Company, 
another  street  railway  company  In  Atlantic 
City,  brought  various  suits  and  proceedings 
against  It  in  the  courts  of  law  and  equity 
in  this  state,  and  had  succeeded  In  tying 
up  the  proposed  Improvement  by  restraining 
orders.  In  this  posture  of  affairs  the  agree- 
ment sued  upon  was  entered  Into.  It  was 
signed  by  the  president  and  secretary,  and 
had  the  corporate  seal  attached.  The  case 
was  In  this  court  before  (80  N.  J.  Law,  330, 
78  Atl.  162),  and  It  was  held  that  a  verdict 
for  the  defendant  should  have  been  directed 
on  the  ground  that  "the  undisputed  evi- 
dence shows  that  the  agreement  is  not  the 
agreement  of  the  company  either  by  direct 
authorization  or  by  any  ratification  thereof." 
Justice  Garrison  writing  the  opinion,  said: 
"The  agreement  that  was  the  basis  of  the  ac- 
tion was  of  a  peculiar  character,  and  not  In 
the  ordinary  course  of  the  defendant's  busi- 
ness. *  *  *  Obviously  such  an  agreement, 
in  order  to  bind  the  corporation,  must  be 
Its  act  either  by  its  corporate  action  or  by 
Its  ratification  or  acquiescence  or  because 
made  by  its  authorized  agent  In  point  of 
fact  the  agreement  was  made  by  the  presi- 
dent In  the  name  of  the  corporation,  but 
without  Its  authority  or  the  knowledge  of  Its 
other  directors." 

[1,1]  In  order  to  meet  this  criticism,  the 
plaintiff  upon  the  new  trial  of  the  case  at- 
tempted to  show  knowledge  of  the  agree- 
ment on  the  part  of  the  directors  of  defend- 
ant upon  the  theory,  apparently,  that  such 
knowledge  would  have  presented  a  case  for 
the  Jury  on  the  question  of  ratification  or 
acquiescence.  The  testimony  of  two  of  the 
witnesses  at  the  former  trial  was  read  by 
consent  The  remaining  testimony  from 
which  It  is  attempted  to  prove  knowledge  of 
the  agreement  on  the  part  of  the  directors 
was  that  of  the  attorney  for  the  plaintiff 
who  testified  that  he  met  one  of  the  directors 
(Lowrey)  after  the  agreement,  he  could  not 
remember  where,  and  "referred  to  the  con- 
tract, and  told  him  we  expected  to  get  onr 
settlement  at  the  end  of  the  year,  and  he 
said  to  me,  'I  hope  you  will,'"  and  the  tes- 
timony of  the  defendant's  president,  who 
said  that,  before  delivering  the  agreement, 
he  brought  it  to  Kuehnle,  a  director,  who 
angrily  objected  to  It,  and  refused  to  have 
anything  to  do  with  It    There  were  seven 
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directors  of  the  company.  It  does  not  ap- 
pear that  three  of  them  ever  knew  of  the 
agreement,  while  another,  the  secretary,  who 
attested  the  signature  of  the  president  did  so 
as  a  mere  formality  without  knowing  what 
the  agreement  contained,  a  fifth  objected  to 
the  execution  of  It  and  refused  to  have  any- 
thing to  do  with  it,  while  the  only  informa- 
tion which  the  sixth  and  only  other  director 
besides  the  president  appears  to  have  had 
was  a  casual  remark  made  by  the  attorney 
for  the  plaintiff  to  him  on  the  street  or  else- 
where. This  evidence  did  not  prove  knowl- 
edge of  the  transaction  upon  which  a  ratifi- 
cation of,  or  acquiescence  in,  an  unauthoriz- 
ed act  of  an  officer  can  be  imputed  to  a  cor- 
poration. The  remark  made  by  plaintiff's 
attorney  to  Lowrey,  who  does  not  appear  to 
have  been  active  in  the  business  of  the  com- 
pany, and  who  was  one  of  a  number  of  di- 
rectors, was  not  notice  to  an  officer  in  the 
course  of  his  duties.  He  might  not  have 
given  the  matter  any  further  thought;  he 
might  have  thought  it  referred  to  a  matter 
which  had  been  regularly  acted  upon  by  the 
other  directors  In  his  absence.  The  Informa- 
tion was  not  communicated  by  him  to  the 
other  members  of  the  board. 
The  judgment  will  be  affirmed. 

WALKER,     Ch.,     and     MINTURN     and 
WHITE,  JJ.,  dissenting. 


MacBRIDE  v.  ROGERS. 

(Supreme  Court  of  New  Jersey.    Nov.  18, 
1912.) 

1.  Beokebs  (I  63»)— Commissions— Real  Es- 
tate. 

One  who  agreed  in  writing  to  pay  a  com- 
mission for  securing  a  buyer  for  his  land  can- 
not escape  paying  by  the  mere  fact  that  he  had 
conveyed  the  land  before  the  broker  procured  a 
customer. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent  Dig.  |i  79,  81,  94,  98;  Deo.  Dig.  S,  63.*] 

2.  Appeal  and  Ebbob  (f  1011*)— Conflict- 
ing Evidence— Vkbdict. 

Where  the  evidence  is  conflicting,  the  trial 

court  is  the  proper  judge  of  the  weight  thereof. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 

Error,  Cent.  Dig.  §|  3983-3989;    Deo.  Dig.  { 

Appeal  from  District  Court  of  Hoboken. 

Action  by  John  MacBrlde  against  Peter 
F.  Rogers.  Judgment  for  plaintiff,  and  de- 
fendant appeals.     Affirmed. 

Argued  June  term,  1912,  before  TREN- 
OHABD,  PARKER,  and  MINTURN,  JJ. 

August  W.  Rosinger,  of  Newark,  for  ap- 
pellant O.  Rowland  Monroe,  of  Newark, 
for  appellee. 

MINTURN,  J.  In  reply  to  an  Inquiry  by 
the  plaintiff,  a  real  estate  agent  the  de- 


fendant Indicted  the  following  reply:  "Kear- 
ny, N.  J.)  Jany.  27,  1910.  Mr.  John  Mac- 
Brlde, 95  Rosevllle  Avenue,  Newark,  N.  J.— 
Dear  Sir:  Replying  to  your  note,  of  17th 
relating  to  property  at  557  and  559  Orange 
street  Newark,  N.  J.,  would  state  that  I  am 
prepared  to  receive  an  offer  for  same  and  If 
satisfactory  would  selL  If  you  secure  a 
purchaser  at  a  price  which  I  consider  prop 
er,  I  will  allow  the  usual  commission  of 
2%  per  cent  Very  respectfully,  Peter  F. 
Rogers."-  Thereafter  the  plaintiff  procured 
a  purchaser  for  the  property  at  the  price 
of  $12,000,  which  was  the  figure  agreed  up- 
on between  plaintiff  and  defendant ;  bnt  the 
defendant  declined  to  accept  the  purchaser, 
upon  the  ground  that  he  (the  defendant) 
had  sold  the  property  two  weeks  prior 
thereto  for  practically  the  same  figure,  and 
upon  the  same  terms.  The  plaintiff  institut- 
ed this  suit  to  recover  the  commissions  due 
by  reason  of  his  proposed  sale,  and  the 
District  Court  rendered  judgment  in  his  fa- 
vor. To  reach  that  conclusion  the  court 
must  have  found  the  facts  substantially  as 
detailed  by  the  plaintiff,  and  as  herein  nar- 
rated; and  we  are  concluded  by  that  find- 
ing, where  there  Is  testimony  to  support  It 

[1]  The  oral  testimony  was  of  a  conflict- 
ing character,  but  in  essentials  the  plain- 
tiff's case  was  that  of  an  agent  who,  upon 
written  authorization  by  the  owner,  had 
procured  a  purchaser  able  and  willing  to 
purchase  upon  the  terms  proposed,  bo  that 
upon  the  well-settled  rule  governing  such 
a  status,  the  plaintiff  became  entitled  to  his 
compensation.  Hinds  v.  Henry,  36  N.  J. 
Law,  328;  Ryer  v.  Turkel,  75  N.  J.  Law, 
677,  70  Atl.  68. 

In  other  respects  the  facts  presented  In 
this  case  are  In  essence  similar  to  those 
presented  in  Payne  v.  Twitchell,  81  N.  J. 
Law,  193,  81  Atl.  350,  where  this  court  sus- 
tained a  judgment  in  favor  of  the  agent 
and  held  that  one  who  has  agreed  In  writing 
to  pay  another  commission  for  securing  a 
buyer  for  his  land  cannot  escape  paying  the 
agreed  compensation  by  the  mere  fact  that 
he  had  conveyed  the  land,  before  the  com- 
mission was  earned.  To  the  same  effect  is 
Dresser  v.  Gilbert  81  N.  3.  Law,  358,  79 
Atl.  1043. 

[2]  In  so  far  as  it  la  attempted  to  differ- 
entiate the  two  cases  upon  the  facts  alleg- 
ed to  be  wanting  in  this  case,  it  must  suf- 
fice to  say  that  the  trial  court  upon  what 
it  considered  sufficient  testimony,  found 
that  the  necessary  facts  existed  In  the 
proof ;  and  we  are  not  called  upon  to  weigh 
the  sufficiency  of  that  proof. 

Our  examination  of  the  other  questions 
raised  during  the  trial  of  the  case  has  led 
us  to  conclude  that  upon  the  whole  the 
judgment  should  be  affirmed. 
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DUNPHREY  v.  FARR  &  BAILEY  MFG.  CO. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

Not.  IS,  1912.) 

(Bytlabut  by  the  Court.) 
Masteb  and  Skevaht  (I  221*)— Assumption 

or  Risk— Injury  to  Employ*. 
Where  a  carpenter  using  a  small  circular 
«aw  told  his  employer's  foreman  that  it  "need- 
ed setting,  he  could  do  nothing  with  it,"  and 
the  foreman  said,  "Well,  get  some  one  to  set 
it  for  you  (which  he  did),  and  we  will  go  over 
all  the  sawa  on  Saturday,"  this  complaint  and 
promise  so  obviously  had  reference  to  the 
work  to  be  turned  out  by  the  saw,  and  not  to 
an  increased  danger  to  the  carpenter  using  it, 
which  clearly  was  not  contemplated  by  either 
of  them,  that  no  alteration  of  the  assumption 
of  risk  rule  resulted  therefrom. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §{  638HMO,  644^7;  Dec. 
Dig.  |  22L»] 

Swayze,  Trenchard,  Minturn,  Kalisch,  and 
Bogert,  JJ.,  dissenting. 

Error  to  Supreme  Court 

Action  by  Benjamin  F.  Dunphrey  against 
the  Farr  &  Bailey  Manufacturing  Company. 
Judgment  for  defendant,  and  plaintiff  brings 
error.     Affirmed. 

William  J.  Kraft  and  Howard  Carrow,  of 
Camden,  for  plaintiff  In  error.  Lewis  Starr, 
of  Camden,  for  defendant  m  error. 

WHITE,  J.  This  is  a  writ  of  error  to  re- 
view the  Judgment  of  nonsuit  entered  by  the 
Supreme  Court  In  the  Camden  circuit 

The  plaintiff,  a  carpenter,  62  years  old,  In 
the  employ  of  defendant,  was  using  a  tool 
known  as  a  circular  saw,  which  was  operated 
by  steam  power  on  a  shaft  located  below  the 
surface  of  a  table,  so  that  the  top  of  the 
saw  extended  up  about  four  Inches  through  a 
small  silt  In  the  top  of  the  table,  and  so  that 
by  laying  a  board  upon  the  table  and  pushing 
it  against  the  saw  while  it  revolved,  the 
board  could  be  sawed  as  desired  by  the  plain- 
tiff then  engaged  in  making  boxes  and 
frames  for  certain  concrete  work  in  the  de- 
fendant's factory.  The  work  the  plaintiff 
was  doing  was  such  as  he  was  accustomed  to 
do,  and  the  tool  he  was  using,  the  circular 
saw,  was  a  kind  of  tool  which  he  had  been 
well  accustomed  to  use  in  bis  trade.  At  the 
tune  the  accident  happened  the  plaintiff  was 
sawing  a  board  about  three  feet  long  with 
this  circular  saw,  and  was  feeding  the  board 
to  the  saw,  pushing  it  from  him  with  his 
right  hand,  and  holding  it  down  on  the  table 
with  his  left  hand,  when  it  new  up  at  the 
end  furthest  from  him  by  reason,  as  he  says, 
of  the  far  edge  of  the  saw,  where  it  comes 
op  through  the  slit  In  the  top  of  the  table, 
binding  in  the  cleft  which  the  saw  had  made 
in  rawing  the  board,  and  causing  the  board 
to  fly  np,  so  that  the  plaintiff,  in  an  effort  to 
bold  It  down  and  prevent  Its  coming  up  In  his 
face,  brought  his  left  hand  in  contact  with 
the  revolving  saw,  which  cut  off  two  fingers 
and  the  thumb  of  bis  left  hand.    The  plain- 


tiff was,  and  had  been,  using  this  saw  fre- 
quently, as  he  did  his  other  tools,  and  he 
was  obviously  In  a  better  position  to  observe 
the  condition  of  the  tools  with  which  he  was 
working  than  any  one  else.  There  were  a 
number  of  other  saws  hanging  above  the 
table  before  him  for  him  to  select  from  and 
put  on  the  shaft  In  place  of  the  saw  in  use 
should  it  become  desirable  for  any  reason 
for  him  to  change  it 

This  being  the  situation,  it  is  urged  that 
the  defendant  became  liable  for  this  injury 
because  of  a  notice  given  by  the  plaintiff  to 
defendant's  foreman  that  the  saw  was  in  bad 
condition  and  a  promise  by  such  foreman  to 
have  it  fixed,  accompanied  by  a  direction  to 
the  plaintiff  to  continue  using  it  in  the  mean- 
time. The  evidence  to  support  this  conten- 
tion was  given  by  the  plaintiff  himself,  and 
is  as  follows:  "Well,  Mr.  Tucker  and  I  was 
running  the  saw  and  ripping  out  some  strips, 
and  I  started  a  strip  and  the  saw  commenced 
to  bind,  and  Billy,  the  foreman — I  never 
heard  his  last  name — he  came  in  and  I  said, 
'Billy,  I  can't  use  that  saw.  I  think,  If  the 
saw  was  set  It  would  have  more  opening  to 
clear  the  wood.'  He  said:  'Get  somebody  to 
set  It  for  you,  and  I  will  have  the  saws  fixed 
up  Saturday  afternoon.'  So  Mr.  Tucker  took 
the  saw  off  and  Mr.  Diehl  set  it  for  me." 
This  was  on  Thursday,  and  the  accident  hap- 
pened on  the  Saturday  morning  following. 
Again,  on  cross-examination,  the  plaintiff 
testified  that  he  said  to  the  foreman:  "Billy, 
I  can  do  nothing  with  this  saw.  It  ought  to 
be  set  so  as  to  give  more  opening  to  dear 
the  wood."  And  the  foreman  answered: 
"Well,  get  somebody  to  set  It"  And  again, 
on  redirect  examination:  "Q.  When  you  talk- 
ed to  the  foreman,  Billy,  that  you  spoke  of, 
what  was  it  you  said  to  him,  what  did  you 
complain  of?  A.  That  saw  binding.  Q.  And 
was  there  anything  said  why  it  was  binding 
by  either  of  you  at  that  time?  A.  At  that 
time  I  told  him  I  thought  it  ought  to  be  set 
It  would  cut  easier.  Q.  What  did  he  say  to 
that?  A.  He  told  me  to  get  somebody  to  set 
It  for  me  if  I  didn't  want  to  do  It  and  Frank 
Diehl  came  In  and  set  it  Q.  He  set  It?  A. 
Yes."  And,  finally,  on  recross-examlnatlon : 
"Q.  I  want  to  know  Just  what  complaints 
you  made  to  Billy,  the  foreman,  about  that 
saw,  as  to  what  was  the  matter?  A.  Yes;  I 
understand.  I  said  to  Billy,  That  saw  needs 
setting,'  and  Billy  said,  'All  right  get  some- 
body to  set  It  for  you  if  you  don't  want  to.' 
And  I  went  out  of  the  shop  and  Frank  Diehl 
came  In.  Frank  Diehl  set  the  saw  for  me, 
and  Tucker  took  it  and  put  In  on.  Q.  Was 
there  anything  else  said  to  Billy,  the  fore- 
man, by  you?  A.  No;  only  Billy  said  before 
he  went  out  he  was  going  to  have  them  fixed 
up  Saturday  afternoon  when  there  wasn't 
very  much  sawing  to  be  dona  Q.  Was  that 
after  or  before  the  teeth  of  the  saw  were 
set  by  Diehl?    A.  That  was  before." 

It  la  perfectly  evident  from  this  testimony 
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that  what  the  plaintiff  had  In  mind  when  he 
complained  to  the  foreman,  and  what  the 
foreman  understood  tfrom  the  complaint 
(for  that  la  exactly  what  it  said),  was  not 
that  the  saw  was  ont  of  order  in  the  sense 
of  increasing  the  personal  danger  to  the  per- 
son operating  it,  but  that  It  was  not  In  con- 
dition to  do  the  work  as  rapidly  and  as 
efficiently  as  It  should.  The  complaint  was 
that  the  saw  "needed  setting"  in  order  for 
it  to  do  the  proper  amount  of  work  in  a 
proper  manner.  To  a  carpenter  "setting  his 
saw"  means  with  reference  to  the  saw  prac- 
tically the  same  thing  as  "sharpening  his 
axe"  means  to  a  woodsman  with  reference 
to  his  axe  It  not  only  is  not  extraordinary 
or  unusual,  nor  a  defective  condition  in  the 
sense  in  which  that  term  Is  customarily  used, 
particularly  with  reference  to  danger  of 
personal  injury,  but  it  is  something  of  con- 
stant occurrence,  and  is  Incidental  to  the  use 
of  the  tool  In  its  normal  condition.  It  be- 
comes necessary  to  "set"  a  saw  Just  as  it 
becomes  necessary  to  "sharpen"  an  axe,  and 
for  the  same  reason,  namely,  because  it  be- 
comes dull  through  use.  All  saws  have  to 
be  "set"  frequently  If  in  use,  Just  the  same 
as  all  axes  in  use  have  to  be  frequently 
sharpened.  The  cutting  efficiency  of  a  saw 
results  from  the  fact  that  its  edge  is  shaped 
into  teeth  which  when  drawn  across  the  ar- 
ticle to  be  sawed  cut  a  cleft  out  of  that  ar- 
ticle the  exact  width  of  the  thickness  of  the 
saw  at  its  cutting  edge.  If  the  teeth  of  the 
saw  remain  in  the  original  plane  of  the  re- 
mainder of  the  body  or  blade  of  the  saw, 
the  width  of  the  cleft  which  the  saw  will 
cut  is  exactly  the  same  as  the  thickness  of 
the  blade  of  the  saw.  When  this  is  so,  ob- 
viously the  entire  blade  in  revolving  or  pass- 
ing through  the  cleft  made  by  the  saw  will 
rub  against  the  sides  of  that  cleft,  causing 
friction,  and  preventing  the  saw  from  doing 
the  work,  which  friction,  of  course,  will  In- 
crease as  the  cleft  cuts  further  into  the  arti- 
cle. In  order  to  avoid  this  situation,  the 
teeth  of  the  saw  are  "set";  that  is,  every 
alternate  tooth  is  bent  a  very  little  out  of 
the  plane  of  the  blade  of  the  saw  in  one  di- 
rection, and  the  other  teeth  are  bent  to  the 
same  extent  in  the  opposite  direction.  This 
forms  a  wider  cutting  surface  on  the  edge 
of  the  saw,  and  consequently  a  wider  cleft  Is 
cut  into  the  article  being  sawed  so  that  the 
body  of  the  blade  of  the  saw  will  then  not 
be  as  thick  as  the  cleft  is  wide,  and  will 
not  touch  its  sides.  The  constant  tendency, 
resulting  from  use  of  the  saw,  however,  is 
to  wear  and  bend  the  teeth  back  toward 
their  original  plane,  and  as  a  result  the 
drat  bending  process,  called,  "setting,"  must 
be  repeated  from  time  to  time  to  overcome 
this  tendency. 
We  think,  therefore,  from  the  clearly  un- 


derstood meaning  of  the  language  used  in 
this  complaint  and  promise  that  it  affirma- 
tively appears  that  neither  the  servant  nor 
the  employer  contemplated  anything  other 
than  the  effect  upon  the  quality  and  quanti- 
ty of  the  work  to  be  produced,  and  that 
such  a  thing  as  a  thought  of  any  additional 
personal  danger  to  the  servant  is  expressly 
negatived  by  the  substance  of  the  com- 
plaint It  seems  to  us  the  same  as  if  a  man 
employed  to  chop  wood  had  gone  to  his  em- 
ployer and  said,  "This  axe  is  dull.  I  can- 
not do  anything  with  It  It  needs  grinding ;" 
and  the  employer  had  said,  "Well,  whet 
It  up  on  the  whetstone  the  best  you  can,  and 
I  will  have  it  ground  Saturday  afternoon." 
Certainly  this  complaint  and  this  promise 
could  not  by  any  possibility,  be  construed 
as  having  reference  to  anything  but  the 
efficiency  of  the  axe  in  performing  the  work 
of  cutting  the  wood. 

Mr.  Labott  deduced  from  Tesmer  v.  Boehm, 
58  IU.  App.  609,  and  Chicago  Bridge  Co.  v. 
Hayes,  91  111.  App.  269,  the  proposition  that 
"the  general  rule  as  to  the  effect  of  the  prom- 
ise (to  repair,  etc.)  has  no  application  to  a 
case  where  neither  the  master  nor  the  serv- 
ant contemplated  any  additional  danger  to 
the  servant  In  the  use  of  the  defective 
Instrument  but  Only  Improvement  in  the 
work  done  with  it"  Labatt,  Mast  Se  Ser.  { 
422,  note  8.  This  principle  was  applied  in 
Balle  v.  Detroit  Leather  Co.,  78  Mich.  158, 
41  N.  W.  216,  and  also  in  International 
Railway  Co.  v.  Turner,  S  Tex.  Civ.  App.  487, 
28  S.  W.  146.  Mr.  Justice  Parker  In  the 
opinion  of  this  court  in  Towler  t.  N.  J. 
Adamant  Mfg.  Co.,  79  N.  J.  Law,  147,  74  Att. 
279,  in  distinguishing  that  case  from  the  cas- 
es above  mentioned,  called  attention  to  the 
fact  that  in  all  of  those  cases  it  affirma- 
tively appeared  from  the  notification  Itself 
that  it  was  given  in  the  interest  of  the  work, 
and  not  with  reference  to  a  condition  of  in- 
creased personal  danger  to  the  servant  We 
think  that  in  the  present  case  a  like  pur- 
pose of  the  notification  affirmatively  appears 
from  the  notification  itself,  and  that  the 
learned  trial  judge  properly  entered  m.  non- 
suit 

No  consideration  has  been  given  to  the 
question  of  whether  or  not  the  Act  of  1909 
(P.  L.  p.  114),  entitled  "An  act  to  extend 
and  regulate  the  liability  of  employers  for 
Injury  or  death  to  employees  In  certain  cas- 
es," might  have  any  bearing,  because  It  ap- 
pears that  the  notice,  which,  by  the  terms 
of  the  act  must  be  given  in  order  to  in- 
voke its  application,  was  not  given  In  this 
case. 
The  judgment  is  affirmed. 

8WAYZE,      TRENOHARD,      MTNTURN, 
KALISCH,  and  BOGBRT,  JJ„  dissent 
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LESCHZINER  et  aL  r.  BAUMAN. 

(Court  of  Errors  and  Appeal*  of  New  Jersey. 

Mot.  28,  1912.) 

(ByXUbut  by  tU  Court.) 
BBOKKBS    (&    60*)— COMPENSATION— Pmfobm- 

anoe  of  Contract. 

A  contract  with  real  estate  brokers  for 
the  payment  of  a  commission  for  the  sale  of 
certain  real  estate,  to  be  paid  "on  the  day  of 
passing  title  or  July  15th,"  is  a  contract  based 
opon  the  contingency  of  the  ssle  of  the  prop- 
erty and  the  passing;  of  title  to  the  purchaser 
procured  by  the  agents.  In  the  absence  of 
proof  of  the  fulfillment  of  that  contingency,  a 
direction  of  a  verdict  for  the  defendant  held 
proper. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent  Dig.  |  91;  Dec.  Dig.  f  60.*] 

Error  to  Circuit  Court,  Essex  County. 

Action  by  Siegfried  Leschzlner  and  others 
against  Henry  I*  Bauman.  Judgment  for  de- 
fendant, and  plaintiffs  bring  error.   Affirmed. 

Pierce  &  Hoover,  of  Newark,  for  plain- 
tiffs In  error.  Lorn,  Tamblyn  &  Colyer,  of 
Newark,  for  defendant  in  error. 

MINTUBN,  J.  Hie  contract  between  the 
parties  to  this  litigation  reads  as  follows: 
"I  herewith  agree  to  pay  to  8.  Leschzlner  & 
Company  a  commission  of  $1,250  on  the  day 
of  passing  title  or  July  16th,  for  the  sale  of 
the  Rudolph,  Stella,  Caroline  and  Crescent 
apartment  houses  to  the  Home  Coupon  Ex- 
change Company.    H.  C  Bauman." 

In  directing  a  verdict  for  the  defendant 
at  the  dose  of  the  case,  the  learned  trial 
court  said:  "The  question  reduces  itself  to 
a  simple  matter  of  construction  whether 
this  agreement  to  pay  a  commission  on  the 
day  of  passing  title,  or  July  15th,  for  the 
sale  of  this  property  is  an  agreement  con- 
ditional on  the  passing  of  the  title  on  that 
day." 

The  difficulties  surmounting  the  construc- 
tion of  the  agreement  arise  from  the  fact 
that  the  property  In  question  was  not  sold, 
but  that  on  the  daj  of  the  execution  of  the 
agreement  another  agreement  for  the  ex- 
change of  properties  was  entered  Into  be- 
tween the  defendant  and  the  Home  Coupon 
Exchange  Company,  which  ultimately  failed 
of  fruition,  because  that  company  was  un- 
able to  furnish  a  marketable  title  to  the  de- 
fendant of  the  premises  which  it  had  agreed 
to  exchange.  The  plaintiffs  not  having  made 
sale  of  the  premises,  and  the  proposed  ex- 
change having  failed  for  valid  reasons,  the 
concrete  inquiry  thus  presented  Is  whether, 
under  such  circumstances,  the  plaintiffs  are 
entitled  to  recover  under  their  agreement. 

It  will  be  observed  that  the  agreement  is 
based  upon  two  assumptions  as  conditions 
precedent  to  Its  enforcement  The  first  is 
that  title  shall  pass,  and  the  second  that 
there  shall  be  a  sale  of  the  defendant's  apart- 
ment houses  to  the  Home  Coupon  Exchange 
Company.     The  fact  Is  conceded  that  title 


did  not  pass,  and  the  record  of  the  case  pre- 
sents no  question  for  us  to  consider  as  to 
the  bona  fide  character  of  the  objections  that 
were  urged  and  resulted  in  its  failure  to  pass. 
It  is  also  conceded  that  there  was  no  sale  of 
the  property  in  the  ordinary  mercantile  sense 
in  which  that  term  Is  used  In  such  agree- 
ments, and  according  to  which  we  are  bound 
to  construe  the  language  of  the  contract 
These  being  the  facts  as  presented  by  the 
record,  It  is  difficult  to  perceive  In  what  es- 
sential respect  the  case  at  bar  can  be  dif- 
ferentiated so  as  to  eliminate  it  from  the 
rule  laid  down  in  Hinds  v.  Henry,  36  N.  J. 
Law,  828.  In  that  case  Mr.  Justice  Depue, 
speaking  for  the  Supreme  Court,  and  review- 
ing the  authorities  upon  the  subject  held 
the  rule  to  be  that  "the  broker  may  also,  by 
special  agreement  with  his  principal,  so  con- 
■tract  as  to  make  his  compensation  dependent 
on  a  contingency  which  his  efforts  cannot 
control,  even  though  it  relate  to  the  acts  of 
his  principal.  A  contract  of  that  character 
Is  binding,  and  no  action  can  be  maintained 
until  the  contingency  has  arisen."  The 
doctrine  of  that  case  has  provided  the  rule 
of  conduct  and  adjudication  in  this  state  for 
nearly  40  years.  In  varying  phases  of  fact 
it  has  been  followed  or  distinguished,  as  the 
reason  of  the  rule  would  seem  to  warrant; 
but  the  underlying  principle  of  the  case  Is 
based  upon  the  fundamental  theory  of  con- 
tractual law  that  parties  may  make  their 
contracts  to  depend  upon  such  conditions  and 
contingencies  as  to  them  may  seem  suitable, 
and  not  violative  of  any  legal  rule,  and  that 
they  are  binding  accordingly  In  a  court  of 
law. 

The  cases  of  Dresser  v.  Gilbert,  81  N.  J. 
Law,  858,  79  AtL  1048,  and  Bauchwanger  v. 
Katzin  (Sup.)  82  Atl.  510,  In  the  Supreme 
Court,  are  readily  distinguishable  upon  the 
facts,  and  In  both  cases  the  rule  applied  in 
Hinds  v.  Henry  was  recognized  and  applied. 
In  the  former  case  the  owner  agreed  to  pay 
the  agent  when  the  former's  farm  was  sold, 
regardless  of  the  procuring  agency  of  sale. 
The  contingency  there  was  the  fact  of  sale, 
and,  that  having  arisen,  quite  manifestly  the 
rule  became  applicable.  In  the  latter  case 
the  owner  had  it  in  his  power. to  fix  a  time 
for  settlement  after  the  agent  had  undeniably 
performed  his  part  of  the  contract,  but  re- 
fused to  do  bo,  and  Hinds  v.  Henry  was  in- 
voked to  justify  his  wrongdoing.  The  court, 
however,  upon  the  doctrine  involved  in  the 
maxim,  "Actus  legis  neminl  fadt  lnjuriam" 
(Melbourne  v.  Stewart,  5  T.  B.  381),  held 
that  since  It  was  within  the  power  of  the 
principal  to  fix  the  date  of  settlement  the 
rule  of  legal  construction  which  has  for  its 
fundamental  purpose  the  ascertainment  of 
the  intent  of  the  parties  could  not  be  held 
to  assist  a  wrongdoer  in  escaping  a  just  li- 
ability by  reason  of  his  own  unreasonable 
act  in  refusing  to  fix  a  period  of  settlement 
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which  the  very  Instrument  sued  upon  con- 
templated would  be  fixed  by  him. 

In  Oonrter  v.  Lydecker,  71  N.  J.  Law,  511, 
58  AtL  1093,  Mr.  Justice  Reed,  applying  the 
rule  In  the  Supreme  Court,  said:  "The  con- 
dition In  all  sad)  employments  is  that  the 
broker  shall  obtain  a  sale.  The  broker's 
right  to  recover  compensation  in  such  cases 
is  dependent  upon  his  obtaining  a  sale.  His 
right  to  commissions,  by  the  terms  of  the 
present  contract,  Is  In  express  words  depend- 
ent upon  his  obtaining  a  sale." 

In  Volker  v.  Flsk,  75  N.  J.  Eq.  496,  72  All. 
1011,  the  present  Chancellor,  construing  such 
an  oral  agreement,  said :  "Her  [the  agent's] 
commissions  could  have  been  earned  only 
upon  negotiating  a  valid,  not  an  Invalid, 
sale." 

When  it  is  recalled  that  the  rule  laid  down 
in  Hinds  v.  Henry  contains  as  one  of  its  es- 
sential elements  the  fact  of  the  ability  of 
the  purchaser  to  conclude  the  bargain  upon 
the  terms  of  the  proposed  contract,  It  be- 
comes at  once  manifest  that  the  commissions 
of  a  broker  cannot  be  considered  as  earned 
where,  by  reason  of  the  inability  of  the  pro- 
posed purchaser  to  conclude  the  sale  by  tak- 
ing title  to  the  premises,  the  entire  trans- 
action falls,  and  no  sale  in  fact  takes  place. 
Such  was  the  posture  of  affairs  In  the  case 
at  bar;  and  if  the  controversy  here  be  de- 
terminable upon  that  ground,  resulting  from 
the  inability  of  the  proposed  purchaser  to 
fulfill  his  contract,  it  Is  difficult  to  perceive 
upon  what  legal  theory  of  liability  the  plain- 
tiffs can  sustain  their  case. 

Upon  the  other  hand,  the  language  of  the 
contract  makes  It  manifest  that  until  title 
shall  have  passed  as  the  result  of  a  sale  to 
the  proposed  purchaser  the  contingency  or 
condition  upon  which  the  legal  right  to  a 
claim  for  commissions  Is  based  has  not 
arisen,  and  upon  this  aspect  of  the  case 
Hinds  v.  Henry  is  controlling,  and  presents 
the  legal  rule  which  Justifies  the  direction 
at  the  circuit 

The  judgment  is  affirmed. 


OUTWATBR  v.  BENSON  et  al. 

(Court  of  Chancery  of  New  Jersey.     Nov.  21, 
1912.) 

(Syllabus  by  the  Court.) 

executors  and  administrators  (g  469*)  — 
Settlement  o»  Accounts  —  Jurisdiction 
in  Equity. 

"The  Court  of  Chancery  should  not  Inter- 
fere in  the  settlement  of  accounts  of  executors 
and  administrators  if  any  progress  has  been 
made  in  the  cause  in  the  orphans'  court,  un- 
less some  good  cause  is  shown." 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig-  II  2000-2012, 
2013;   Dec.  Dig.  |  469.*] 

Bill  by  Richard-  Outwater  against  John  O. 
Benson  and  Jacob  De  Lazier.    Dismissed. 


Francis  Scott,  of  Paterson,  for  complain- 
ant John  O.  Benson,  of  Paterson,  for  de- 
fendants. 

LEWIS,  V.  a  John  O.  Terhune  died  on 
or  about  the  16th  day  of  April,  1911,  leav- 
ing a  will,  dated  April  14,  1911,  in  which, 
after  making  certain  bequests,  he  proceeded 
as  follows:  "The  residue  of  my  estate  I 
give,  devise  and  bequeath  to  my  relatives  as 
the  law  In  such  cases  provide." 

The  testator  was  a  bachelor,  and  his  near- 
est relatives  were  first  cousins  and  the  de- 
scendants thereof,  and  altogether  the  collat- 
eral heirs  who  are  entitled  to  a  share  in 
said  estate  number  not  less  than  100  per- 
sons. 

The  said  will  and  testament  after  contest 
was  sustained  by  the  Passaic  orphans'  court 
and  said  executors  duly  qualified,  and  are 
now  acting  as  such,  and  there  is  no  appeal 
from  the  decision  of  the  Passaic  orphans' 
court  upon  said  will. 

The  complainant  sets  up  that  he  is  a  sec- 
ond cousin  to  the  testator,  and  that  he  la  en- 
titled to  a  share  of  the  estate,  and  prays  that 
said  clause  of  said  will  above  quoted  may  be 
construed,  so  that  the  complainant  will  be 
determined  to  be  one  of  the  collateral  heirs 
of  the  testator  and  entitled  to  a  portion  of 
Ms  estate,  and  to  the  end  that  a  reference  be 
made,  whereby  It  can  be  ascertained  who 
are  the  heirs  of  the  testator,  and  upon  what 
principle  the  order  of  distribution  can  be 
made,  and  that  this  court  take  jurisdiction 
in  this  case  for  the  purpose  of  doing  justice 
in  said  matter  among  all  parties  legally  en- 
titled and  concerned. 

The  complainant  further  says  that  the  ex- 
ecutors are  disposed  to  recognize  his  claim, 
but  that  a  number  of  persons,  who  are  re- 
mote relatives  of  the  testator,  have  sent  in 
claims  to  said  executors,  which  claims  the 
executors  are  disposed  to  pay,  but  which 
claimants  the  complainant  denies  are  enti- 
tled to  any  share  of  such  estate. 

The  complainant  claims  his  right  under 
the  statute  of  distribution,  and  particular- 
ly under  the  act  of  1899  (P.  L.  p.  204).  He 
sets  forth  his  relationship  to  the  deceased, 
and  declares  under  that  statute  that  he  is 
related,  ana  wants  a  decree  of  the  Court  of 
Chancery  to  direct  the  executors  to  recognise 
him  in  the  distribution  of  the  estate. 

The  executors,  answering,  say  that  they 
think  he  is  entitled  to  a  share  in  the  estate 
under  that  act  They  admit  also,  as  stated 
by  the  bill,  that  numerous  other  collateral 
heirs  are  claiming  under  the  same  act  to 
have  a  share  in  said  estate.  They  also  state, 
by  way  of  cross-bill,  that  they  have  settled 
up  said  estate,  are  now  ready  to  file  their 
final  account  but  are  In  the  dark  as  to  who 
the  heirs  are,  under  the  provision  of  the  will 
of  the  testator. 

There  is  a  request  not  only  by  the  clalxn- 
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ant,  but  by  the  defendants,  who,  In  their 
cross-bill,  become  complainants,  as  to  how  to 
distribute  an  estate  which  they  are  ready  to 
distribute. 

I  fall  to  see  any  reason  why  the  Court  of 
Chancery  should  be  asked  to  take  Jurisdiction 
in  this  cause;  for  it  is  well  established  that 
a  court  of  equity  will  not  Interfere  with  the 
ordinary  jurisdiction  of  the  orphans'  court  in 
the  settlement  of  the  accounts  of  executors 
or  administrators,  unless  for  some  special 
cause,  if  any  progress  has  been  made  in  the 
orphans'  court;  and  the  Court  of  Chancery 
cannot  be  compelled  to  construe  a  will,  ex- 
cept as  incident  to  some  relief  which  may 
be  afforded  by  a  final  decree;  nor  can  it  be 
induced  to  give  counsel  and  advice  to  the 
parties  generally. 

The  masters  and  examiners  of  the  Court 
of  Chancery  are  ex  officio  masters  and  ex- 
aminers of  the  orphans'  court,  and  the  or- 
phans' court  may  refer  to  a  master  and  ex- 
aminer any  matter  upon  which  it  may  be 
necessary  to  hare  the  report  of  a  master,  who 
performs  the  same  duties  as  in  proceedings 
in  the  Court  of  Chancery. 

"Except  for  some  special  reason,  the  Court 
of  Chancery  will  not  interfere  with  the  or- 
dinary Jurisdiction  of  the  probate  court  in 
the  settlement  of  the  accounts  of  executors 
and  administrators."  Rutherford  v.  Alyea, 
54  N.  J.  Eq.  411,  34  Atl.  1078;  Prey  v.  Dem- 
arest,  16  N.  J.  Eq.  236. 

"Where  there  are  no  special  reasons  for 
going  Into  equity,  the  orphans'  court  is  the 
proper  tribunal,  and  shonld  be  selected  by  all 
parties  for  settling  the  accounts  of  executors 
and  administrators."  Salter  y.  Williamson,  2 
N.  J.  Eq.  480,  86  Am.  Dec.  613.  See,  also, 
Clarke  v.  Johnston,  10  N.  J.  Eq.  287;  Hoag- 
land  ▼.  Cooper,  66  N.  J.  Eq.  407,  66  Atl.  706; 
Frey  v.  Demarest,  16  N.  J.  Eq.  236 ;  Search 
t.  Search,  27  N.  J.  Eq.  137;  Baxter  y.  Bax- 
ter, 43  N.  J.  Eq.  82,  10  Atl.  814;  Smith  y. 
McDonald,  69  N.  X  Eq.  766,  61  Atl.  463. 

The  language  of  the  testator  in  the  clause 
above  quoted  is  clear,  and  under  the  orphans' 
court  acts  Of  1898  (P.  L.  p.  716)  and  1899 
(P.  L.  p.  203)  there  should  be  no  difficulty 
in  readily  ascertaining  who  are  the  distrib- 
utees. 

I  cannot  see  that  this  is  a  case  which  calls 
for  the  interposition  of  the  Court  of  Chan- 
cery. 

For  these  reasons,  I  shall  advise  a  decree 
of  dismissal. 


STATE  ▼.  GALLAGHER. 

(Sopreme  Court  of  New  Jersey.    Nov.  21, 
1912.) 

(ByUabut  by  the  Court.) 
L  Homicide  (|  142*)  —  Indictment—  Issues 

1KD    PSOOF. 

The  offense  charged  by  the  allegation  in  an 
indictment  that  the  defendant  committed  an  as- 


sault upon  E.  with  intent  to  kill  the  said  E. 
may  be  sustained  by  proving  that  the  assault 
was  made  upon  E.  with  the  intent  to  kill  G. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  ||  250-269 ;    Dec.  Dig.  f  142.*] 

2.  Indictment  and  Information  ({  169*)— Is- 
sues and  Pboov. 

Facts  pleaded  in  an  indictment  according 

to  their  legal  effect  may  be  proved  by  evidence 

that  determines  their  legal  character. 
[Ed.  Note.— For  other  cases,  see  Indictment 

and  Information,  Cent.  Dig.  I  636;  Dec.  Dig.  I 

169.*] 

8.  Criminal  Law  (f  26*) — Elements  ot  Of- 
fense— Intent. 

The  general  principle  of  the  criminal  law 
that  the  intent  with  which  an  act  is  done  de- 
termines the  legal  character  of  its  consequences, 
although  such  consequences  operate  upon  a  dif- 
ferent person  from  that  intended,  applies  to 
statutory,  as  well  as  to  common-law,  crimes. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  f  28;    Dec.  Dig.  f  25.*] 

4.  Criminal  Law  (f  369*)  —  Indictment  — 
Evidence  —  Admissibility  Undeb  Indict- 
ment. 

Upon  the  trial  of  the  accused  for  commit- 
ting an  assault  upon  E.  with  intent  to  kill  E., 
proof  that  his  intention  was  to  kill  G.  is  rele- 
vant and  not  evidence  of  a  distinct  offense. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |f  822-824;  Dec.  Dig.  |  369.*] 

Error  to  Court  of  Oyer  and  Terminer,  Hud- 
son County. 

James  J.  Gallagher  was  convicted  of  as- 
sault with  Intent  to  kill,  and  brings  error. 
Affirmed* 

Argued  June  term,  1912,  before  GUM- 
MERE,  a  J.,  and  GARRISON  and  BERG- 
EN, JJ. 

Alexander  Simpson,  of  Jersey  City,  for 
plaintiff  in  error.  Pierre  P.  Garven,  of  Jer- 
sey City,  for  the  State. 

GARRISON,  J.  The  plaintiff  in  error,  who 
was  indicted  and  convicted  In  the  Hudson 
oyer  of  committing  an  assault  upon  William 
H.  Edwards  with  Intent  to  kill  the  said  Ed- 
wards, has  returned  the  entire  record  of  the 
proceedings  had  upon  the  trial  with  the  writ 
of  error  bringing  up  the  bill  of  exceptions  as 
signed  and  sealed  in  the  cause  as  authorized 
by  section  136  of  the  Criminal  Procedure  Act 
(2  Comp.  St  1910,  p.  1863). 

The  first  point  argued  by  counsel  for  the 
plaintiff  in  error  is  that,  unless  the  assault 
upon  Edwards  was  made  in  the  execution  of 
a  specific  intent  to  kill  Edwards,  the  statu- 
tory crime  (P.  L  1906,  p.  430)  was  not  com- 
mitted. This  is  presented  by  error  assigned 
upon  exceptions  to  the  charge  and  to  the 
court's  refusal  to  charge  the  defendant's  re- 
quests. 

The  court  charged  that  if  the  defendant 
shot,  intending  the  consequences  .of  his  un- 
lawful act,  the  Jury  might  infer  that  he  in- 
tended to  kill  whoever  he  struck.  The  Jury 
was  also  In  effect  Instructed  that  they  might 
find  the  defendant  guilty  of  an  assault  with 
intent  to  kill  Edwards  if  the  fact  was  that 
he  Intended  to  kill  some  one  else.    This  was 
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in  response  to  a  question  put  to  the  court  by 
the  jury. 

The  court  refused  to  charge  a  request  that: 
"If  the  shot  which  wounded  Mr.  Edwards 
was  intended  for  Mayor  Gaynor,  then  the  de- 
fendant would  not  be  guilty  under  the  first 
count  of  the  Indictment." 

The  real  question  in  the  case  Is  presented 
by  the  denial  of  this  request 

[1]  The  facts  to  which  the  Jury  were  to 
apply  the  law  were  that  the  defendant  board- 
ed a  steamship  lying  at  a  pier  in  Hoboken, 
and,  after  Inquiring  for  Mayor  Gaynor,  ap- 
proached him,  and,  placing  a  revolver  within 
a  few  Inches  of  his  head,  discharged  It  with 
effect,  a  second  shot  taking  effect  upon  Ed- 
wards, who  had  precipitated  himself  between 
them  to  avert  the  defendant's  attempt  upon 
Mayor  Gaynor's  life.  This  wounding  of  Ed- 
wards having  been  charged  in  the  indictment 
as  an  assault  upon  him  with  the  intent  to 
kill  him,  the  question  that  has  been  argued 
Is  whether  in  proving  the  crime  thus  charged 
the  state  was  restricted  to  proving  the  ex- 
istence In  the  mind  of  the  defendant  of  a 
specific  intention  to  kill  Edwards  to  the  ex- 
clusion of  proof  of  an  intent  to  kill  some 
other  person,  under  the  general  doctrine  of 
the  criminal  law  that  the  intention  with 
which  an  act  Is  done  establishes  the  legal 
character  of  its  consequences.  Concretely  the 
question  is:  Was  the  defendant  guilty  as 
charged  if  the  shot  that  wounded  Edwards 
was  intended  to  kill  Mayor  Gaynor?  The 
question  is  squarely  raised  by  defendant's 
counsel,  and  is  as  squarely  decided  In  his  fa- 
vor by  the  cases  he  has  cited  from  other  ju- 
risdictions which  are  collected  In  26  Century 
Digest,  f  112,  title  "Homicide." 

An  examination  of  these  decisions  falls  to 
satisfy  us  of  the  soundness  of  their  reason- 
ing, where  reasoning  is  resorted  to,  which  is 
not  always  the  case.  They  fall  to  recognize 
the  fundamental  character  of  the  general 
principle  of  the  criminal  law  to  which  allu- 
sion had  been  made.  That  principle  Is  that 
the  Intent  with  which  a  criminal  act  Is  done 
determines  the  legal  character  of  Its  conse- 
quences. This  doctrine  by  Its  very  terms  ap- 
plies to  cases  where  the  consequences  of  the 
'  criminal  act  differ  from  those  intended  by 
the  criminal,  and  it  is  common  knowledge 
that  this  doctrine  has  its  chief  application  in 
cases  where  such  consequences  have  operated 
upon  a  different  person  from  that  Intended 
That  this  doctrine  is  derived  from  the  com- 
mon law  does  not  detract  from  its  funda- 
mental character  or  restrict  its  operation  to 
common-law  offenses.  The  notion  for  which 
counsel  contends,  and  for  which  he  cites  the 
cases  referred  to,  viz.,  that  this  doctrine  does 
not  apply  to  statutory  additions  to  the  Crim- 
inal Code,  seems  to  us  to  be  based  upon  a 
distinction  without  a  difference. 

The  other  and  sounder  view  Is  that  illus- 
trated by  the  case  of  State  v.  Bectsa,  71  N. 
J.  Law,  822,  68  Atl.  933,  In  which  the  doc- 


trine In  question  was  applied  by  our  Court 
of  Errors  and  Appeals  to  the  statutory  ad- 
dition to  the  common  law  of  murder  by  which 
murder  In  the  first  degree  is  described  and 
In  effect  created.  '  Bectsa  had  killed  a  girl 
whom  he  had  no  intention  to  shoot,  but,  as 
his  act  of  shooting  was  done  with  the  inten- 
tion to  commit  murder  by  a  willful,  delib- 
erate, and  premeditated  killing,  the  judg- 
ment of  murder  In  the  first  degree  based  on 
a  verdict  rendered  under  such  a  judicial  in- 
struction was  sustained. 

This  case,  which  is  authoritative  upon  the 
application  of  the  general  doctrine  in  ques- 
tion to  statutory  additions  to  the  law  of 
crimes,  illustrates  the  only  logical  view. 

It  would  be  a  strange  perversion  of  rea- 
soning for  instance  to  hold  in  the  present 
case  that,  if  Edwards  had  been  killed,  the 
defendant  would  have  been  guilty  of  mur- 
der or  of  murder  in  the  first  degree  as 
determined  by  his  Intent  to  kill  Mayor  Gay- 
nor, but  that  such  intent  is  not  to  determine 
his  guilt  of  an  assault  with  such  intent 
There  is  no  reason  for  making  this  arbitrary 
distinction;  on  the  contrary,  there  is  every 
reason  why  the  paramount  effect  given  to  in- 
tention throughout  the  criminal  law  should  be 
consistently  adhered  to;  for  it  cannot  have 
escaped  attention  that  it  is  with  respect  to 
this  essential  element  of  guilt  that  punish- 
ment Is  meted  out  to  the  convicted  criminal, 
even  to  the  extent  of  depriving  him  of  his 
life  if  his  intention  to  kill  was  characterized 
by  premeditation  and  deliberation. 

As  was  said  in  State  v.  Bectsa:  "The  de- 
termining factor  is  the  reprobated  state  of 
mind  in  the  murderer,  and  not  the  measure 
of  success  that  attended  its  accomplishment'' 
And  In  Brown  v.  State,  62  N.  J.  Law,  666,  42 
Atl.  811,  It  was  pointed  out  by  Mr.  Justice 
Depue  that:  "The  grade  of  the  offense  in  our 
Criminal  Code  is  determined  by  the  character 
and  degree  of  the  punishment  prescribed.'' 
Whether  the  imprisonment  that  is  prescribed 
as  the  punishment  for  all  serious  crimes,  in- 
cluding murder  of  the  second  degree,  be  re- 
garded as  punitive,  reformatory,  or  protec- 
tive to  society,  equally  and  In  either  case  the 
length  of  such  imprisonment  has  reference  to 
the  state  of  mind  evinced  by  the  criminal. 
If,  to  take  the  present  case  as  an  illustration, 
society  Is  entitled  to  be  protected  for  12  years 
by  the  imprisonment  of  one  who  has  commit- 
ted an  assault  with  Intent  to  kill,  the  reason 
such  protection  is  needed  is  because  such  an 
Intent  existed  and  was  put  In  execution,  and 
upon  this  point  neither  the  success  of  its  exe- 
cution nor  the  identity  of  its  victim  la  of  the 
essence  of  the  crime. 

[2]  Whether  in  drawing  an  indictment  un- 
der the  statute  in  question  the  pleader  should 
set  out  the  circumstances  and  charge  their 
legal  consequences  or  should  state  the  tacts 
according  to  their  legal  effect  as  was  done 
In  this  indictment  is  a  question  of  pleading 
with  respect  to  which  no  Issue  has  been  rala- 
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ed,  and  no  harm  has  corns  to  the  plaintiff  In 
error. 

Even  if  the  Indictment  was  defectively 
drawn,  although  I  am  not  suggesting  that  it 
was,  the  judgment  could  not  be  reversed,  un- 
less the  defendant  had  been  thereby  prej- 
udiced in  making  his  defense  upon  the  merits. 
Crim.  Proc.  Act,  f  136. 

In  Jackson  v.  State,  49  N.  J.  Law,  252,  9 
Atl.  740,  Mr.  Justice  Depue  speaking  of  as- 
sault with  Intent  to  murder,  which  was  the 
statutory  description,  says:  "The  offense  was 
a  misdemeanor  at  common  law  and  retains 
that  character  In  this  state."  I  am  unable  to 
see  how  the  substitution  of  "intent  to  kill" 
for  "Intent  to  murder"  affects  the  character 
of  the  statute  In  this  respect  It  remains  as 
declaratory  of  a  common-law  offense,  not  as 
a  statutory  addition  to  the  list  of  crimes. 
The  significance  of  this  characteristic  of  the 
statute  is  perfectly  apparent 

There  can  be  no  reversal  upon  the  ground 
we  have  been  discussing.  Connors  v.  State, 
45  N.  J.  Law,  211. 

[3]  The  next  point  is  that  it  was  error  to 
admit  In  evidence  a  statement  made  by  the 
defendant  upon  the  ground  that  It  was  evi- 
dence of  another  and  distinct  offense.  It 
was  evidence  of  another  offense,  but  not  of  a 
distinct  one,  for  the  two  ran  Into  each  other, 
so  that  the  facts  constituting  the  one  were 
admissible  to  prove  the  other. 

The  statement  concluded  with  a  declara- 
tion that  bore  directly  upon  the  offense  for 
which  the  defendant  was  on  trial,  viz.,  "that 
shot  was  Intended  for  Mayor  Gaynor  and  Ed- 
wards must  have  got  in  the  road."  This 
made  the  whole  statement  relevant  State  v. 
Raymond,  53  N.  J.  Law,  260,  21  Atl.  328; 
State  v.  Deliso,  75  N.  J.  Law,  808,  69  Atl.  2ia 
The  third  and  last  point  argued,  that  it 
was  improper  for  the  state  to  prove  the  facts 
connected  with  the  shooting  of  Mayor  Gay- 
nor, is  covered  by  what  has  Just  been  said. 

No  error  in  the  conduct  of  the  trial  appear- 
ing, the  judgment  of  the  Hudson  oyer  is  af- 
firmed. 


STATE  v.  KWIATKOW8KI. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
Nov.  21, 1912.) 

(ByUahut  by  the  Court.) 

1  Witnesses  (f  255*)  —  Examination  —  Re- 
freshing Memory. 

A  witness  is  always  at  liberty  to  refresh 
his  memory  before  testifying.  Be  may  even  do 
so  in  court  while  upon  the  witness  stand,  by 
reading  from  memoranda  made  by  himself 
at  or  near  the  tune  of  the  events  recorded.  In- 
stead of  doing  this,  a  witness  may,  if  be 
chooses,  refresh  his  memory  ont  of  court  by 
reading  a  memorandum;  made  by  himself,  of 
and  concerning  the  incident  to  which  he  is 
about  to  speak  on  the  witness  stand;  and  the 
testimony  thus  given  will  be  unimpeachable,  so 


far  as  the  manner  of  refreshing  his  recollection 
is  concerned. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  |f  874-890;   Dec.  Dig.  |  255.*] 

2.  Witnesses  (|  260*)— Examination — Testi- 
mony at  Fobkeb  Trial. 

The  prosecutor  of  the  pleas  interrogated 
one  of  the  witnesses  as  to  what  he  testified  to 
upon  a  former  trial  of  the  defendant  *nd  whose 
testimony  on  the  trial  under  review  apparently 
showed  considerable  lapse  of  memory  during  the 
interval  between  the  two  trials.  This  was  not 
an  attempt  by  the  party  offering  the  witness  to 
Impeach  his  character  for  truth  and  veracity, 
but  to  revive  his  recollection  as  to  matters  to 
which  he  had  testified  before,  and  concerning 
which  his  memory  appeared  to  have  lapsed,  and 
so  was  clearly  admissible  upon  the  theory  that 
the  prosecutor  was  surprised.  Counsel,  In  thus 
exploring  the  mind  of  a  witness  who  has  sur- 
prised him,  is  at  liberty  to  go  only  so  far  as 
the  trial  court  In  the  exercise  of  a  sound  dis- 
cretion, may  deem  proper. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent.  Dig.  H  897,  898;  Dec.  Dig.  |  260.*] 

8.  Criminal  Law  (|  1158*)— Writ  or  Ebbob 
— Review— Questions  of  Fact. 

The  finding  of  the  trial  court  that  a  defend- 
ant's confession  was  voluntarily  made  will  not 
be  reversed  if  there  be  any  legal  evidence  to 
support  it. 

-  [Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  II  3061-3066,  3070,  3071, 
3074;  Dec.  Dig.  |  1158.*] 

4.  Criminal  Law  (|  538*) — Evidence— Con- 
fessions— Effect. 

The  provision  of  section  107  of  the  crimes 
act  (2  Comp.  Stat  1910,  p.  1780),  that  in  no 
case  shall  the  plea  of  guilty  to  murder  be  re- 
ceived upon  any  indictment,  and  if  upon  ar- 
raignment such  plea  should  be  offered  it  shall 
be  disregarded  and  the  plea  of  not  guilty  en- 
tered, and  the  jury,  if  they  find  the  accused 
guilty,  shall  designate  by  their  verdict  the  de- 
gree of  guilt  concerns  alone  the  practice  upon 
a  prisoner's  arraignment  and  trial  on  an  indict- 
ment for  murder,  and  does  not  operate  to  pre- 
vent the  conviction  of  the  prisoner  upon  a  vol- 
untary confession  made  by  him,  even  if  there  be 
no  corroborating  evidence,  provided  the  corpus 
delicti  be  proved. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ff  1227-1229;  Dec.  Dig.  | 
638.*] 

5.  Criminal  Law  (|  588*)— Evidence— Con- 
fessions— Effect. 

The  only  limitation  upon  the  use  as  evi- 
dence against  him  of  a  prisoner's  confession  of 
murder,  voluntarily  made,  is  the  want  of  proof 
of  the  corpus  delicti.  If  death,  through  crimi- 
nal agency,  be  proved,  and  a  man  confesses  to 
having  caused  that  death,  he  may  be  convicted 
of  murder  on  his  confession. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  ||  1227-1229;  Dec  Dig.  | 
638.'] 

Bergen,  Kalisch,  and  Bogert,  JJ-.  dissenting. 

Error  to  Court  of  Oyer  and  Terminer,  Hud- 
son County. 

Joseph  Kwlatkowski  was  convicted  of  mur- 
der In  the  first  degree,  and  he  brings  error. 
Affirmed. 

John  Milton  and  Charles  M.  Egan,  both 
of  Jersey  City,  for  plaintiff  In  error.  Pierre 
P.  Garven,  prosecutor  of  the  pleas,  for  the 
State. 


•For  other  eases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  *  Am.  Dig.  Key-Mo.  Series  as  Rep'r  Indexes 
85  A.— 14 


Digitized  by  VjOOQ  IC 


210 


85  ATLANTIC  REPORTER 


(N.X 


WALKER,  Ch.  L'pon  an  indictment  for 
murder,  the  plaintiff  in  eiror  was  found 
guilty  of  murder  In  the  first  degree  by  a 
Jury  In  the  court  of  oyer  and  terminer  of 
the  county  of  Hudson,  and  brings  a  writ  of 
error  to  this  court.  The  entire  record  of 
the  proceedings  had  upon  the  trial  In  the 
court  below  was  returned  into  this  court  by 
the  plaintiff  in  error  under  section  136  of 
the  criminal  procedure  act  (P.  L.  1898,  p. 
915),  and  under  section  137,  Id.,  the  plain- 
tiff in  error  has  specified  certain  causes  in 
the  record  upon  which  he  relies  for  relief 
and  reversal.  Those  which  challenge  the 
attention  of  the  court  are  Nos.  4,  5,  12, 
and  13. 

[1]  Specification  4  is  directed  to  the  re- 
fusal of  the  trial  court  to  strike  out  the 
testimony  of  Dr.  A.  P.  Haskins,  the  assist- 
ant county  physican  of  Hudson,  who  made 
the  autopsy  on  the  body  of  the  deceased, 
upon  the  ground  that,  while  the  witness  tes- 
tified apparently  from  unaided  recollection 
of  the  facts,  nevertheless,  prior  to  going  on 
the  stand,  he  bad  refreshed  his  memory  by 
reading  a  memorandum  which  he  had  made. 
The  fact  that  he  had  made  notes  and  had 
refreshed  his  recollection  from  them  was 
brought  out  on  cross-examination.  The  doc- 
tor was  asked,  on  cross-examination,  if  he 
made  notes  at  the  time  of  the  autopsy,  and 
be  replied  that  he  did.  Also  if  he  had  re- 
ferred to  those  notes  then  recently,  and  he 
replied  that  he  had  on  that  day ;  that  is,  the 
day  he  testified.    There  was  no  error  In  this. 

The  Court  of  Errors  and  Appeals,  in  My- 
ers v.  Weger,  62  N.  J.  Law,  432,  at  page 
441,  42  Atl.  280,  at  page  283,  said:  "Nor 
is  there  any  substance  In  the  objection  that 
the  witness  should  not  have  been  allowed 
to  read  to  the  Jury  the  above-mentioned  ex- 
tract. It  is  said  that  a  memorandum  Is  for 
mere  reference,  and  can  be  used  only  to  ex- 
cite the  recollection.  This  is  too  narrow  a 
statement  of  the  rule.  So  strict  a  limitation 
would  make  memoranda  unavailable  in  many 
cases  where  they  are  of  value.  The  use  by 
a  witness  of  his  own  memorandum,  made  at 
or  near  the  time  of  the  events  recorded,  is 
not  merely  to  refresh  the  memory  by  reviv- 
ing faint  impressions,  but  also  to  supple- 
ment the  memory  by  preserving  details  that 
would  otherwise  be  forgotten.  In  a  case  of 
the  latter  class  the  witness  Is  able  to  prove 
the  details,  not  by  remembering  the  particu- 
lars that  compose  them,  but  because  the  cir- 
cumstances under  which  the  memorandum 
was  made  afford  satisfactory  assurance  that 
at  the  time  of  the  entry  its  contents  were 
known  by  the  witness  to  be  true.  It  follows 
that  a  witness,  in  using  bis  own  memoran- 
dum, may  not  merely  refer  to  It,  but  may 
also  testify  from  it  It  may  be  added  that 
the  use  of  a  memorandum  rests  very  much 
in  judicial  discretion." 

A  witness  is  always  at  liberty  to  refresh 
his  memory  before  testifying.  He  may  even 
do  so  in  court,  while  upon  the  witness  stand. 


by  reading  from  memoranda  made  by  him- 
self at  or  near  the  time  of  the  events  re- 
corded. Instead  of  doing  this,  a  witness 
may,  If  be  chooses,  refresh  his  memory  out 
of  court  by  reading  a  memorandum,  made 
by  himself,  of  and  concerning  the  incident 
to  which  he  is  about  to  speak  on  the  wit- 
ness stand ;  and  the  testimony  thus  given 
will  be  unimpeachable,  so  far  as  the  man- 
ner of  refreshing  his  recollection  is  con- 
cerned. It  is  quite  safe  to  say  that  almost 
every  witness,  before  going  upon  the  stand, 
refreshes  his,  memory  concerning  the  things 
about  which  he  Is  called  to  testify ;  and  if 
be  Is  without  data  made  by  himself  he  is 
apt  to  ruminate  upon  the  subject  and  recall 
to  his  mind  the  details  of  the  occurrence  to 
which  he  is  about  to  speak. 

[2]  Specification  5  relates  to  the  interroga- 
tion by  the  prosecutor  of  the  pleas  of  one 
of  the  witnesses  as  to  what  he  testified  to 
upon  a  former  trial  of  the  defendant,  and 
whose  testimony  on  the  trial  now  under  re- 
view apparently  showed  a  considerable  lapse 
of  memory  during  the  interval  between  the 
two  trials.  In  our  opinion,  there  was  no 
error  committed  by  the  trial  Judge  In  admit- 
ting the  questions  under  consideration.  The 
precise  point  was  passed  upon  by  the  Su- 
preme Court,  in  State  v.  Johnson,  73  N. 
J.  Law,  199,  where,  at  page  201,  63  Atl.  12, 
at  page  13,  it  was  said:  "Another  ground 
of  error  alleged  is  that  the  court  below  ad- 
mitted illegal  evidence.  A  witness  for  the 
state,  under  examination,  had  failed  to  iden- 
tify the  liquor  drank  in  the  booth  as  beer. 
The  witness  was  then  asked  'if  he  had  not 
testified  before  the  grand  Jury  that  It  was 
beer  that  was  in  one  or  the  other  of  the 
bottles.'  The  witness  was  permitted  to  an- 
swer, over  objections,  affirmatively  that  he 
did.  The  objections  were  that  a  party  could 
not  thus  Interrogate  his  own  witness,  and 
that  the  question  was  leading.  The  learned 
trial  Judge  regarded  the  situation  as  one  of 
surprise,  and  on  that  ground  admitted  the 
question,  as  we  think,  rightly.  3  Jones,  B. 
W.  Ev.  858.  The  allowance  of  a  leading 
question  was  a  matter  in  the  discretion  of 
the  court  There  was  no  error  in  the  admis- 
sion of   the  question  objected  to." 

The  prisoner's  counsel  relies  upon  Inger- 
soll  v.  English,  66  N.  J.  Law,  463,  49  Atl. 
737.  But  that  case  does  not  apply.  It  was 
there  decided  that  a  party  offering  a  witness 
will  not  be  permitted  to  Impeach  his  char- 
acter for  truth  and  veracity;  but  that  the 
rule  does  not  preclude  proving  the  truth  of 
any  particular  fact  by  other  competent  tes- 
timony in  direct  contradiction  to  what  the 
witness  may  have  said.  In  the  case  at  bar 
we  find  no  attempt  to  impeach  the  particular 
witness'  character  for  truth  and  veracity, 
but  an  attempt  to  revive  his  recollection  as 
to  matters  which  he  had  testified  to  before, 
and  concerning  which  his  memory  appeared 
to  have  lapsed.  The  prosecutor  was  sur- 
prised at  the  testimony  given  on  the  trial 
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of  the  caac  and  clearly  bad  the  right  to 
probe  the  witness  as  he  did.  Counsel,  In  thus 
exploring  the  mind  of  a  witness  who  has  sur- 
prised him,  Is  at  liberty  to  go  only  so  far 
as  the  trial  court,  In  the  exercise  of  a  sound 
discretion,  may  deem  proper. 

[3]  The  principal  reason  relied  upon  for 
relief  and  reversal  is  the  admission  of  a 
signed  confession  of  guilt,  made  by  the  pris- 
oner to  Detective  Sergeant  Curry  of  the  Jer- 
sey City  police  department.  The  precise  ob- 
jection is  that  the  confession  was  made  by 
the  defendant  through  hope  held  out  to  him 
in  a  promise  made  by  the  interpreter  called 
in  by  the  police,  and  that  it  therefore  was 
not  a  voluntary  confession. 

Let  us  see  now  what  are  the  facts  regard- 
ing the  making  of  the  confession  to  which  the 
law  must  be  applied.  It  was  obtained  through 
Interrogatories  put  to  the  defendant  by  a 
Polish  Interpreter.  The  interpreter,  on  the 
witness  stand,  was  asked,  on  cross-exami- 
nation, whether  the  prisoner  did  not  tell  him 
something  before  he  told  him  that  he  had 
killed  bis  wife,  and  he  answered  "Yes,"  say- 
ing that  the  prisoner  asked  him  If  he  could 
ball  him  out,  to  which  he  (the  interpreter) 
replied  that  he  would  if  he  could.  He  told 
the  defendant  that  the  police  captain  had 
told  him  (the  Interpreter)  that  he  (the  pris- 
oner) was  charged  with  murder.  The  wit- 
ness was  further  asked  If  at  that  time  (Just 
before  the  confession)  the  prisoner  had  asked 
him  if  he  would  get  him  bailed,  and  he  said 
it  was  the  same  time.  Be  was  further  asked 
if  it  was  In  answer  to  that  question  (as  to 
bail)  that  he  said  he  would  help  him  (pris- 
oner) as  much  as  he  could,  and  he  answered 
"Yes."  The  Interpreter  then  proceeded  to 
ask  the  questions  and  interpret  the  answers 
as  they  appear  in  the  written  confession. 

It  is  not  necessary  to  review  at  length  the 
law  regarding  the  admissibility  in  evidence 
of  confessions  made  by  persons  charged  with 
crime.  That  was  very  thoroughly  done  by 
Mr.  Justice  (afterwards  Chief  Justice)  Depue 
In  Roesel  r.  State,  82  N.  J.  Law,  216,  41  Atl. 
408.  In  that  case  It  was  held  that  the  bur- 
den of  proof  Is  on  the  state  to  show  that  a 
confession  is  voluntary,  and  that  this  pre- 
liminary examination  Is  for  the  court,  and 
comprises  a  mixed  question  of  law  and  fact; 
that  if  the  conduct  of  the  officer  obtaining 
the  confession  be  reprehensible  by  reason  of 
threats  or  promises  used  such  conduct  may 
be  used  before  the  Jury  to  affect  his  cred- 
ibility or  the  truthfulness  of  the  confession, 
and  that  If  there  be  a  conflict  of  evidence 
as  to  whether  the  confession  was  or  was  not 
voluntary,  If  the  court  decide  that  It  was 
voluntary  and  admissible,  the  question  may 
still  be  left  to  the  Jury,  with  the  direction 
that  they  should  reject  it  if,  upon  the  whole 
evidence,  they  are  satisfied  that  it  was  not 
the  voluntary  act  of  the  defendant. 

The  observation  of  Mr.  Justice  Depue,  that 
after  the  court  has  passed  upon  the  pre- 


liminary question  concerning  the  voluntari- 
ness of  a  confession,  and  has  admitted  It  in 
evidence,  it  may  still  be  left  to  the  Jury  to 
reject  the  confession  If  they  think  it  was 
involuntary,  Is  regarded  as  dictum,  and  was 
expressly  overruled  In  State  v.  Monlch,  74 
N.  J.  Law,  522,  528,  529,  64  Atl.  1016,  1018, 
where  Mr.  Justice  Pitney,  afterwards  Chan- 
cellor, speaking  for  this  court,  said:  "The 
determination  of  the  question  whether  a 
declaration  that  is  offered  as  a  dying  declara- 
tion was  in  truth  made  under  a  sense  of  im- 
pending death,  like  the  determination  of 
the  cognate  question  whether  a  defendant's 
confession  was  made  voluntarily,  is  for  the 
trial  court,  and  not  for  the  Jury.  The  ques- 
tion relates  to  the  admissibility  of  evidence, 
and  like  all  similar  questions  is  not  review- 
able by  the  Jury.  Whether  the  deceased 
spoke  the  truth  when  she  declared  that  the 
defendant  bad  shot  ber  was  for  the  Jury's 
determination.  Whether  the  witnesses  who 
testified  that  she  made  such  a  declaration 
testified  truthfully  was  likewise  for  the  Jury 
to  decide." 

Mr.  Justice  Garrison,  speaking  for  this 
court  in  State  v.  Hernia,  68  N.  J.  Law,  299, 
at  page  301,  53  Atl.  85,  at  page  86,  says: 
"The  general  rule  that  Incriminating  state- 
ments made  by  a  defendant  are  admissible 
on  behalf  of  the  state  is  qualified  by  another 
rule,  which  makes  it  the  duty  of  the  trial 
court  to  ascertain  that  such  statements, 
when  they  amount  to  admissions  of  guilt, 
were  made  by  the  defendant  of  his  free 
will,  and  not  because  of  threats  that  were 
held  over  him,  or  of  hopes  that  were  held 
out  to  him.  Inasmuch  as  ordinarily  the  offi- 
cers of  the  law  alone  are  In  a  position  to 
make  good  such  threats  or  promises,  this 
subsidiary  rule  finds  application  chiefly  in 
cases  where  the  defendant  is  a  prisoner  in 
their  custody.  The  fact  of  custody,  how- 
ever, standing  alone,  raises  no  presumption 
that  illicit  methods  had  been  employed. 
Such  an  Inference  arises,  If  at  all,  from  the 
circumstances  of  each  case,  among  which  the 
fact  of  custody  is  to  be  Included  and  consid- 
ered. To  repel  such  an  inference  the  state 
may,  among  other  things,  show  that  the 
prisoner,  before  making  the  statement  sought 
to  be  proved  against  him,  had  been  inform- 
ed that  he  was  not  under  any  compulsion  to 
speak,  and  that  If  he  chose  to  speak  he  did 
so  without  any  Inducement  being  offered  to 
him.  Such  preliminary  Information,  which 
is  usually  referred  to  as  cautioning  or  warn- 
ing a  prisoner,  is  not,  however,  an  essential 
step  in  the  orderly  adduction  of  testimony 
of  this  sort,  although  It  sometimes  seems  to 
be  so  regarded.  The  qualifying  rule,  In  its 
nature  and  reason,  Is  limited  to  those  cases 
in  which  the  circumstances  raise,  or  are 
capable  of  raising,  the  Inference  which  such 
a  warning  would  tend  to  rebut  Where  no 
ground  exists  for  the  Inference,  no  reason  ex- 
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lata  for  the  warning,  and  the  prisoner's 
statement  Is  admissible  because  of  Its  evi- 
dent spontaneity." 

Now,  as  already  seen,  the  court  of  oyer 
and  terminer  was  confronted  with  the  pre- 
liminary question  concerning  the  voluntari- 
ness of  the  prisoner's  confession,  and  admit- 
ted ft  In  evidence.  If  there  were  any  evi- 
dence tending  to  support  the  Judges'  flnflfag, 
it  will  not  be  disturbed. 

The  prisoner  was  first  asked  the  questions 
which  he  answered,  and  which  are  written 
In  his  confession,  and  then  it  was  read  to 
him,  being  translated  by  the  interpreter,  and 
the  prisoner  made  his  mark  to  it.  It  com- 
menced in  this  wise:  "I  am  lieutenant  of 
police  of  the  Jersey  City  police  department 
I  am  going  to  ask  you  some  questions  in 
reference  to  the  crime  for  which  you  are 
arrested.  Ton  may  answer  them  or  not,  Just 
as  you  choose;  but  what  you  do  say  must 
be  of  your  own  free  will  a  voluntary  state- 
ment, as  It  will  be  taken  down  In  writing 
and  used  at  your  trial." 

If  the  defendant  had  felt  himself  con- 
strained before,  he  should  have  availed  him- 
self of  the  offer  to  keep  silent  when  the  con- 
fession was  read  over  to  him,  should  have  re- 
fused to  sign  it,  and  should  have  repudiated 
his  declaration.  Instead  of  doing  so,  be  sign- 
ed the  confession  with  his  mark.  As  caution- 
ing a  prisoner  Is  not  an  essential  preliminary 
to  obtaining  from  him  a  confession,  and  must 
necessarily  be  present  only  where  there  are 
circumstances  raising,  or  capable  of  raising, 
inferences  which  such  a  warning-  would  in 
turn  tend  to  rebut,  the  prisoner  was  treated 
to  all  the  consideration  which  the  law,  In  any 
aspect  of  the  case,  would  afford  him.  There 
is  no  dispute  but  that  he  In  fact  made  the 
confession  imputed  to  him.  He  was  warned 
that  he  did  not  have  to  talk,  but  that  what 
he  said  would  be  used  on  his  trial;  and 
this  before  he  committed  himself  to  the  writ- 
ten confession,  which  was  the  only  confes- 
sion of  guilt  put  In  evidence  on  the  trial. 

Now,  as  to  the  hope  held  out  to  the  defend- 
ant, and  which  is  alleged  to  have  induced  the 
confession,  as  in  Roesel  v.  State,  the  Inter- 
preter may  be  considered  a  person  in  author- 
ity, within  the  meaning  of  the  rule  relating 
to  the  admissibility  of  confessions.  62  N.  J. 
Law,  225,  41  AtL  408.  As  was  said  In  that 
case  (62  N.  J.  Law,  at  page  227,  41  Atl.  at 
page  412):  "The  promise  or  hope  excited 
must  relate  to  some  benefit  to  be  derived  by 
the  prisoner  in  the  criminal  prosecution. 
Though  it  is  necessary  to  the  admissibility 
of  a  confession  that  it  should  have  been  vol- 
untarily made— that  is,  that  it  should  have 
been  made  without  the  presence  of  hope  or 
fear  from  persons  in  authority — yet  it  Is  not 
necessary  that  it  should  have  been  -the  pris- 
oner's own  spontaneous  act.  It  would  be  re- 
ceived, though  it  were  induced  by  a  promise 
of  some  collateral  benefit  or  boon,  no  hope 
or  favor  being  held  out  in  respect  to  the 


criminal  charge  against  him,  or  by  any  de- 
ception practiced  on  the  prisoner,  or  false 
representation  made  to  him  for  the  purpose, 
provided  there  Is  no  reason  to  suppose  that 
the  Inducement  held  out  was  calculated  to 
produce  any  untrue  confession,  or  lead  the 
prisoner  to  suppose  that  it  would  be  better 
for  him  to  admit  himself  guilty  of  an  offense 
which  he  had  not  committed.'* 

Assuming  that  the  help  which  the  prisoner 
expected  from  the  interpreter  was  not  alone 
the  procuring  of  bail  for  him,  which  was 
certainly  a  collateral  benefit,  but  was  some 
benefit,  vague  or  specific,  which  the  defend- 
ant hoped  and  expected  the  Interpreter  could 
and  would  obtain  for  him,  nevertheless  it 
does  not  appear  that  the  interpreter's  offer 
of  help  to  the  defendant  was  held  out  to  him 
in  consideration  of  his  making  a  statement 
or  confession — that  Is,  the  prisoner  was  not 
told  that  If  he  would  make  a  statement  or 
confession  he  would  be  helped— nor  did  he 
say  be  would  make  a  statement  if  he  were 
helped.  He  simply  asked  the  Interpreter  if 
he  would  help  him,  and  the  interpreter  re- 
plied that  he  would  if  he  could.  This  flat- 
tery of  hope,  if  such  it  were,  could  not  have 
operated  to  Induce  a  confession.  The  confes- 
sion appears  to  have  been  made  entirely  aside 
and  apart  from  that  And  there  is  no  evi- 
dence that  illicit  methods  were  employed  to 
obtain  the  confession,  and  none  from  which 
it  could  be  inferred. 

The  finding  of  the  trial  court  that  a  de- 
fendant's confession  was  voluntarily  made 
will  not  be  reversed  If  there  be  any  legal 
evidence  to  support  it  State  v.  Monlch,  ubl 
supra.  Our  conclusion  upon  this  head  is  that 
the  confession  was  entirely  voluntary,  was 
so  shown  to  be,  and  was  therefore  properly 
admitted  by  the  trial  court 

One  other  question  remains  to  be  consid- 
ered. It  resides  in  specification  13  of  the 
causes  assigned  for  reversal.  It  becomes 
available  to  the  defendant,  if  at  alL  under 
the  beneficent  provisions  of  section  136  of 
the  criminal  procedure  act  (Comp.  Stat  p. 
1863),  which  enables  him  to  return  with  the 
writ  of  error  the  entire  record  of  the  pro- 
ceedings had  upon  the  trial,  and  to  get  the 
benefit  of  any  error,  either  in  the  admission 
or  rejection  of  testimony,  or  in  the  charge 
of  the  court,  or  in  the  denial  of  any  matter 
which  was  matter  of  discretion. 

[4]  The  objection  is  that  the  only  evidence 
of  the  defendant's  guilt  arose  out  of  his 
confession,  which  was  in  no  wise  corroborat- 
ed, and  that  a  Jury  cannot  be  permitted  to 
find  a  verdict  of  guilty  of  murder  upon  the 
uncorroborated  confession  of  the  defendant 
There  was  no  request  made  of  the  trial  court 
in  respect  to  this  matter,  and  consequently  it 
does  not  reside  in  any  bill  of  exceptions.  It 
could  only  have  arisen  in  the  oyer  by  a  re- 
quest to  the  Judge  to  give  a  binding  instruc- 
tion to  the  Jury.  This  was  not  done.  Never- 
theless it  is  sought  to  be  made  a  cause  for 
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relief  and  reversal,  as  permitted  by  section 
137  of  the  criminal  procedure  act  when  the 
entire  record  Is  brought  np  under  section  136. 
The  particular  matter  complained  of  on  this 
score  may  not  be  within  the  provisions  of 
the  latter  section.  It  does  not  arise  because 
of  the  admission  of  illegal  testimony,  nor  by 
the  rejection  of  any  legal  testimony.  The 
court  made  no  charge  respecting  It,  and  it 
Is  in  no  wise  connected  with  any  matter  of 
discretion  which  was  denied.  Assuming, 
however,  that  the  objection  is  one  which  may 
be  availed  of  by  the  defendant,  it  will  now 
be  considered.  In  section  107  of  the  crimes 
act  (Comp.  Stat  p.  1780)  it  is  provided  that 
In  no  case  shall  the  plea  of  guilty  to  murder 
be  received  upon  any  indictment,  and  if  up- 
on arraignment  such  plea  should  be  offered 
it  shall  be  disregarded  and  the  plea  of  not 
guilty  be  entered;  and  the  jury,  If  they  find 
the  accused  guilty,  shall  designate  by  their 
verdict  the  degree  of  guilt 

The  provision  that  a  prisoner  charged  with 
murder  should  not  be  permitted  to  plead 
guilty  was  first  enacted  in  1893.  P.  L.  p.  82. 
Prior  to  that  timet  the  plea  was  admitted, 
and  if  the  offender  were  convicted  on  con- 
fession in  open  court  the  court  proceeded  by 
examination  of  witnesses  to  determine  the 
degree  of  guilt  and  give  sentence  accordingly. 
Rev.  p.  230,  |  68. 

Neither  the  act  found  in  the  Revised  Stat- 
utes, nor  the  amendment  passed  In  1893,  al- 
tered any  rule  of  the  common  law  with  refer- 
ence to  the  force  and  effect  of  confessions  to 
the  crime  of  murder.  Those  acts  only  pro- 
vided for  matter  of  practice  on  the  trial  of 
prisoners  charged  with  murder. 

Although  the  plea  of  guilty  to  murder,  if 
made,  is  to  be  disregarded,  and  the  accused 
put  upon  trial,  still,  if  the  defendant  pleads 
guilty  upon  arraignment  no  duty  appears  to 
rest  upon  the  presiding  judge  to  Inform  the 
jury  that  there  is  no  confession  before  them; 
certainly  not  unless  such  request  is  made  by 
defendant's  counsel.  State  v.  Valentina,  71 
N.  J.  Law,  652,  666,  60  Atl.  177. 

[t]  The  only  limitation  upon  the  use  as 
evidence  against  him  of  a  prisoner's  confes- 
sion of  murder,  voluntarily  made,  is  the 
want  of  proof  of  the  corpus  delicti  If 
death,  through  criminal  agency,  be  proved, 
and  a  man  confesses  to  having  caused  that 
death,  he  may  be  convicted  of  murder  on 
his  confession.  State  v.  Guild,  10  N.  J.  Law, 
163,  18  Am.  Dec.  404.  See,  also,  State  v. 
Strong,  83  Atl.  606,  510.  However,  dn  this 
case  there  was  corroboration  of  the  fact 
that  the  prisoner  killed  the  deceased  In  this  : 
There  was  evidence  from  which  the  fact  of 
guilt  could  be  Inferred,  at  least  when  con- 
sidered In  connection  with  the  other  facts 
of  the  case,  namely:  He  was  seen  In  the 
ball  outside  of  his  apartment  about  8  o'clock 
in  the  morning  of  the  day  when  his  wife 
was  found  in  bed  murdered  with  a  blunt 
instrument    He  said  that  he  threw  the  axe 


under  the  rear  stoop  of  the  house  which 
was  in  front  of  his,  and  the  axe  was  found 
where  he  said  he  had  thrown  it  having  pre- 
viously said  he  struck  his  wife  with  it 

Other  matters  alleged  as  error  and  as- 
signed as  causes  for  reversal  we  find  with- 
out substance. 

The  judgment  under  review  must  be  af- 
firmed. 

BERGEN,  EALISOH,  and  BOGERT,  JJ., 

dissent 


VINELAND  GRAPE  JUICE  CO.  v.  CHAN- 
DLER et  al. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
Nov.  18, 1912.) 

1.  Corporations  (f  99*) — Stock  Issued — 
Consideration. 

Stock  of  a  corporation  may  be  issued  in 
payment  for  work  and  labor  performed. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  ff  444-446;  DecVDig.  f  99.*] 

2.  Corporations  (§  110*)  —  Issuance  of 
Stock  —  Consideration  —  Future  Labor— 
'  Performance. 

Where  the  promoters  of  a  corporation  is- 
sued treasury  stock  to  themselves  In  payment 
for  future  services,  and  actually  rendered  val- 
uable services  to  the  corporation  for  which  they 
were  not  otherwise  paid,  which  were  worth  at 
least  the  value  of  the  stock,  the  corporation 
was  not  entitled  to  attack  the  transaction  in  a 
court  of  equity  without  offering  to  reimburse 
the  stockholders  to  the  full  value  of  their  serv- 
ices. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  |  461;   Dee.  Dig.  f  110.*] 

Appeal  from  Court  of  Chancery. 

Action  by  the  Vineland  Grape  Juice  Compa- 
ny against  D.  Barry  Chandler  and  others. 
From  a  judgment  for  defendants,  plaintiff  ap- 
peals.    Affirmed. 

Henry  S.  Alvord,  of  Vineland,  for  appel- 
lant Lewis  Starr,  of  Camden,  for  respond- 
ents. 

GUMMERE,  C.  J.  The  bill  In  this  case 
was  filed  March  SO,  1910.  It  alleges  that 
the  defendants,  D.  Harry  Chandler  and 
Frank  H.  Walls,  together  with  Edward  M. 
Wellington,  Lewis  W.  Gould,  and  Charles 
H.  Anderson,  organised  the  complainant  cor- 
poration in  the  year  1897,  for  the  purpose  of 
manufacturing  unfermented  wine,  or  grape 
juice;  that  these  gentlemen  were  the  orig- 
inal stockholders  and  directors  of  the  corpo- 
ration; that  they  each  originally  subscribed 
and  paid  for  20  shares  of  the  stock  of  the 
corporation,  the  par  value  of  which  was  $10 
per  share;  that  shortly  after  their  election 
as  directors  they  secretly  and  fraudulently 
Issued  to  themselves  900  shares  of  the  treas- 
ury stock  of  the  corporation  (180  shares  to 
each)  for  2  per  cent  of  the  par  value  of  the 
stock,  and  that  no  further  payment  has  at 
any  time  since  been  made  upon  It;  that  Gould, 
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Anderson,  and  Wellington  are  dead,  and  that 
their  stock  has  passed  Into  the  hands  of  oth- 
er holders,  who  took  It  with  notice  of  the 
illegality  of  Its  Issue;  and  that  Chandler 
and  Walls  have  each  of  them  assigned  their 
stock  to  parties  who  took  It  with  the  same 
notice.  On  these  alleged  facts  the  prayer  of 
the  bill  is  that  Chandler  and  Walls  and  the 
executors  of  Anderson  and  Wellington  be  de- 
creed to  be  Jointly  and  severally  liable  to 
pay  and  make  good  to  the  corporation  all 
loss  and  damage  sustained  by  it  in  conse- 
quence of  the  Issuing  of  the  said  900  shares 
.of  stock,  and  that  the  present  holders  thereof 
be  decreed  to  surrender  it  for  cancellation. 

Upon  final  hearing  a  decree  dismissing  the 
bill  was  advised  by  the  Vice  Chancellor,  for 
the  reason  that  the  allegation  that  the  900 
shares  of  stock  were  Issued  fraudulently  and 
without  consideration,  except  as  to  2  per 
cent,  of  its  value,  was  not  supported  by  the 
proofs;  and  for  the  further  reason  that,  re- 
gardless of  the  meritorious  question  Involved, 
the  right  to  maintain  the  suit  was  barred  by 
the  supplement  to  the  corporation  act  of 
April  8,  1903  (P.  L.  p.  862),  which  prohibits 
any  action,  either  at  law  or  In  equity,  from 
being  brought  against  any  officer  or  director 
of  a  corporation  to  recover  any  bonus,  profit, 
or  reward  of  any  kind  secretly  made  out  of 
any  transaction  with  the  corporation,  and 
without  disclosure  of  the  fact,  unless  such 
action  be  brought  within  four  years  after  the 
transaction  has  taken  place. 

We  doubt  the  applicability  of  the  statute 
(which  was  repealed  In  1907)  to  such  a  state 
of  facts  as  that  disclosed  by  the  plead- 
ings and  proofs  in  this  case;  but  we  are  of 
opinion  that  the  decree  should  be  affirmed  for 
the  first  of  the  reasons  which  led  the  Vice 
Chancellor  to  the  conclusion  reached  by  him. 
At  the  time  of  the  Issuing  of  the  stock  to  the 
five  gentlemen  named  in  the  bill,  the  cor- 
poration had  been  in  existence  only  for  a 
few  weeks,  and  they  were  Its  only  stockhold- 
ers. It  was  their  purpose  to  devote  so  much 
of  their  time  and  energy  as  might  be  neces- 
sary for  the  successful  building  up  and  carry- 
ing on  of  the  business  for  which  the  corpora- 
tion was  organized,  without  any  immediate 
compensation  being  paid  to  them  out  of  its 
assets  or  earnings,  but,  nevertheless,  not 
gratuitously.  With  this  purpose  in  mind, 
they  consulted  counsel,  and,  being  advised 
that  corporate  stock  might  be  Issued  and 
paid  for  for  services  rendered  to  and  work 
done  for  the  corporation,  they  acted  upon 
this  advice,  and,  honestly  believing  that  they 
had  a  right  to  do  so,  issued  the  stock  to 
themselves  In  anticipation  of  rendering  to 
the  corporation  services,  and  of  doing  work 
for  it,  without  any  other  compensation,  until 
the  value  of  such  services  and  work  should 
equal  the  unpaid  98  per  cent  of  the  par 
value  of  the  stock.  So  successful  were  they 
in  the  building  up  of  the  business  of  the 


corporation  and  the  management  of  its  af- 
fairs that  In  the  year  1901,  fire  years  after 
Its  organisation,  It  was  earning  and  pay- 
ing a  dividend  of  6  per  cent  on  its  capital 
stock,  which  had  by  that  time  been  increas- 
ed to  over  4,000  shares,  and  up  to  and  even 
later  than  that  date  they  gave  their  tunc 
and  services  to  the  business  without  pay,  ex- 
cepting Mr.  Gould,  who  had  died  In  1899. 
No  attempt  was  made  to  show,  either  by  the 
complainant  or  the  defendant  just  what 
was  the  value  of  these  services;  but  $1,800 
for  the  three  years  of  work  done  by  Gould, 
and  the  like  sum  for  the  five  years  during 
which  each  of  the  others  served  the  company, 
can  hardly  be  claimed  to  be  an  overpayment 
to  either  of  them.  Unless  it  was,  it  follows 
that  the  stock  has,  In  fact,  been  fully  paid 
for,  although  such  payment  was  not  made 
at  the  time  of  its  issue. 

[1, 2]  It  Is  settled  In  this  state  that  stock 
may  be  Issued  in  payment  for  work  and  la- 
bor done.  Wetherbee  v.  Baker,  35  N.  J.  Eq. 
601,  612,  and  cases  cited.  Whether  It  may 
be  legally  Issued  in  anticipation  of  work 
and  labor  afterward  to  be  performed,  or 
services  afterward  to  be  rendered,  is,  at 
least,  doubtful;  but  conceding  that  the  law 
does  not  permit  nevertheless,  when  It  is  is- 
sued, and  the  work  and  labor  are  subsequent- 
ly performed,  or  the  services  rendered,  and 
they  are  equal  In  value  to  the  par  of  the 
stock  which  has  been  issued  in  prepayment 
therefor,  It  does  not  He  in  the  mouth  of  the 
corporation  to  attack  the  transaction  in  a 
court  of  •equity,  without  at  the  same  time 
rendering  Itself  ready  to  pay  to  the  parties 
to  whom  the  stock  was  Issued,  or  to  their 
assigns,  the  full  value  of  the  work  done  or 
services  rendered  for  Its  benefit  No  such 
tender  having  been  made  by  the  bill  in  the 
present  case,  it  was  properly  dismissed. 

The  decree  under  review  will  be  affirmed. 


In  re  JAEGLB  et  al 

(Supreme  Court  of  New  Jersey.     Dec  11, 
1912.) 

Statutes   (|   26*) — Vauditt— Appkovai,    bt 

Governor. 

Since  Act  May  1,  1911  (P.  L.  p.  680),  au- 
thorizing municipal  light  neat  and  power 
plants,  though  passed  by  both  houses,  was  never 
approved  by  the  Governor  in  its  present  amend- 
ed form,  but  was  approved  by  him  in  its  orig- 
inal form  in  which  it  failed  of  passage,  it  will 
be  decreed  void  both  in  its  amended  and  origi- 
nal form,  under  authority  given  the  Supreme 
Court  by  Act  March  3,  1873  (4  Comp.  St  1910. 
p.  4978). 

[Ed.  Note. — For  other  cases,  Bee  Statutes, 
Cent  Dig.  ||  28,  34;  Dec.  Dig.  |  26.*] 

Petition  by  George  W.  Jaegle  and  another 
under  Act  March  3,  1873  (4  Comp.  St  1910, 
p.  4978),  praying  that  Act  May  1,  1911  (P. 
L.  p.  690),  be  decreed  null  and  void.  Peti- 
tion granted. 
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Argued-June  term,  1912,  before  GUMMERB, 
a  J.,  and  GARRISON,  SWAYZE,  TRENCH- 
ARD,  PARKER,  BERGEN,  VOORHEES, 
MINTURN,  and  KALISCH,  JJ. 

Chauncey  G.  Parker,  of  Newark,  tor  peti- 
tioner!. 

GUMMERE,  C.  J.  The  act  of  March  8, 
1873  (Comp.  Stat  p.  4978),  entitled,  "An  act 
providing  for  decreeing  and  making  known 
that  certain  laws  and  Joint  resolutions  have 
become  Inoperative  and  void,"  provides  that, 
at  any  time  within  one  year  after  any  law 
or  Joint  resolution  shall  have  been  filed  by 
the  Secretary  of  State,  the  Attorney  General, 
at  the  direction  of  the  Governor,  when  the 
latter  shall  have  reason  to  believe  that  any 
such  law  or  joint  resolution  was  not  duly 
passed  by  both  Houses  of  the  Legislature, 
or  duly  approved,  as  required  by  the  Con- 
stitution of  the  state  (section  1),  or  any 
two  or  more  citizens  of  the  state  who  shall 
have  reason  for  so  believing  (section  3),  may 
present  a  petition  to  the  Supreme  Court 
'setting  forth  the  facts  and  circumstances, 
and  praying  that  such  law  or  resolution  may 
be  decreed  to  be  null  and  void.  The  con- 
stitutionality of  this  statute  was  the  subject 
of  consideration  In  Re  "An  act  to  amend  an 
act  entitled  'An  act  concerning  public  util- 
ities,"' 84  Atl.  700,  and  was  there  declared 
to  be  valid  legislation.  Under  Its  authority, 
George  W.  Jaegle  and  Ross  M.  Wlckham, 
two  residents  of  the  county  of  Essex  and 
citizens  of  this  state,  presented  to  this  court 
on  the  29th  day  of  April,  1912,  a  petition  in 
which,  after  reciting  that  there  was  filed 
In  the  office  of  the  Secretary  of  State  on  the 
1st  day  of  May,  1911,  what  purported  to  be 
an  act  of  the  Legislature  entitled  "An  act 
to  authorize  and  empower  any  municipality 
to  acquire  or  construct,  to  maintain  and  to 
operate  a  plant  or  plants  for  the  production 
and  distribution  (or  either)  of  light,  heat 
and  power  for  its  own  public  purposes  and 
for  the  purpose  of  selling  and  supplying  the 
same  to  Its  own  inhabitants  or  to  any  other 
municipality  (or  both),  and  to  acquire  all 
necessary  real  estate  and  works  and  machin- 
ery for  supplying  light,  heat  and  power  for 
such  purposes,  and  to  purchase  light,  heat 
and  power  produced  by  any  other  municipal- 
ity," and  that  this  act  had  been  published 
by  the  Secretary  of  State  in  the  compilation 
of  the  statutes  of  that  year  as  chapter  325 
thereof,  the  petitioners  declare  that  they 
have  reason  to  believe  that  such  purported 
law  was  not  duly  passed  by  both  Houses  of 
the  Legislature  and  duly  approved  as  re- 
quired by  the  Constitution  of  this  state,  and 
set  forth  the  facts  and  circumstances  which 
formed  the  basis  for  their  belief,  as  directed 
by  the  statute. 

The  second  section  of  the  act  of  1873  pro- 
vides that,  when  such  a  petition  has  been 
presented,  this  court  shall  have  jurisdiction 
and  power  to  proceed  in  a  summary  way  and 
inquire  into  the  facts  and  circumstances  al- 


leged, and  may  order  witnesses  to  be  sworn 
or  affirmed  and  their  depositions  taken,  and, 
after  a  full  hearing  and  consideration  of  the 
facts  and  circumstances  proved,  may  either 
dismiss  the  petition,  or,  If  satisfied  that  the 
law  or  Joint  resolution  mentioned  therein 
was  not  duly  and  constitutionally  passed  by 
both  Houses  of  the  Legislature,  or  duly  ap- 
proved, decree  the  same,  or  any  part  thereof, 
to  be  null  and  void. 

The  petitioners,  for  the  purpose  of  prov- 
ing the  facts  and  circumstances  set  forth  in 
their  petition  as  the  basis  of  their  averment 
that  the  statute  In  question  was  not  consti- 
tutionally passed,  called  the  clerk  of  the 
House  of  Assembly  of  that  year,  and  on  his 
examination  as  a  witness  proved  by  him 
that  the  act  under  scrutiny  originated  In  the 
House  of  Assembly;  that  upon  its  Introduc- 
tion It  was  marked  "Assembly  BiU  668" ;  that 
on  the  18th  day  of  April,  1911,  it  came  up 
In  the  Assembly  upon  Its  final  passage,  and 
was  lost;  that  on  the  same  day  it  was  re- 
considered and  laid  upon  the  table;  and 
that  on  the  19th  day  of  April  it  finally  passed 
the  House  of  Assembly.  The  petitioners  then 
caused  to  be  produced  by  the  state  librarian 
the  original  "Assembly  Bill  658"  which  bad 
been  delivered  to  him  by  the  clerk  of  the 
House  after  It  was  lost  on  April  18th,  in 
accordance  with  the  requirement  of  section 
10  of  "An  act  to  regulate  the  state  library." 
Pamph.  Laws  1878,  p.  228.  They  also  sub- 
mitted from  the  files  of  the  office  of  the  Sec- 
retary of  State  the  statute  itself  (chapter 
325),  together  with  two  Senate  amendments 
thereto,  which  were  filed  with  it  Neither 
of  the  amendments  was  annexed  or  in  any 
way  attached  to  the  bill,  nor  do  they  con- 
tain anything  by  way  of  indorsement  or  oth- 
erwise to  indicate  that  they  were  ever  sub- 
mitted to  the  Governor  or  received  consider- 
ation from  him.  Upon  the  statute  are  in- 
dorsed the  following  certificates: 

"House  of  Assembly  No.  558.  House  of 
Assembly,  4/19/1011.  This  bill  having  been 
three  times  read  in  the  House  of  Assembly 
resolved  that  the  same  be  passed.  By  order 
of  the  House  of  Assembly.  [Signed]  Edward 
Kenny,  Speaker  of  the  House  of  Assembly." 

"Senate,  April  21,  1911.  This  bill  having 
been  three  times  read  and  compared  In  the 
Senate  resolved  that  the  same  be  passed  as 
amended.  By  order  of  the  Senate.  [Signed] 
Ernest  R  Ackerman,  President  of  the  Sen- 
ate." 

"House  of  Assembly,  4/21/1911.  This  bill 
having  been  three  times  read  in  the.  House 
of  Assembly  resolved  that  the  same  be  passed 
as  amended.  By  order  of  the  House  of  As- 
sembly. [Signed]  Edward  Kenny,  Speaker  of 
the  House  of  Assembly." 

At  Its  foot  appears  this  Indorsement:  "Ap- 
proved May  1,  1911,  Woodrow  Wilson,  Gov- 
ernor." 

Upon  each  of  the  Senate  amendments, 
which  were  multiple  In  character,  appears 
the  certificate  of  the  President  of  the  Sen- 
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ate  reading  as  follows:  "Senate  amendments 
to  Assembly  No.  668  AprU  21,  1911.  These 
amendments  having  been  three  times  read 
in  the  Senate  resolved  that  the  same  be 
passed.  By  order  of  the  Senate.  [Signed] 
Ernest  R.  Ackerman,  President  of  the  Sen- 
ate." In  addition  to  this  certificate  there  is 
found  upon  each  Senate  amendment,  and 
upon  the  same  page  with  the  certificate,  the 
stamp  of  the  Speaker  of  the  House  of  As- 
sembly, but  no  other  indication  of  its  adop- 
tion by  that  body.  The  clerk  of  the  House, 
however,  testified  that,  with  regard  to  amend- 
ments coming  from  the  Senate,  the  legisla- 
tive rule  was  that  the  "jurat"  (certificate) 
should  be  signed  only  by  the  presiding  of- 
ficer of  the  Senate,  and  that  the  stamp  of 
the  Speaker  of  the  House  upon  the  page 
upon  which  appears  the  jurat  of  the  Presi- 
dent of  the  Senate  was  an  Indication  that 
the  House  of  Assembly  had  adopted  the 
amendment  of  the  Senate.  Each  of  these 
Senate  amendments  makes  material  altera- 
tions in  the  bill.  Neither  of  them  was  ap- 
proved by  the  governor,  nor  is  either  of  them 
embodied  in  the  bill  which  was  so  approved. 
More  than  this,  a  comparison  of  chapter  325 
of  the  Laws  of  1911  with  "Assembly  Bill 
568,"  filed  with  the  state  librarian  on  April 
18,  1911,  shows  the  one  to  be  an  exact  dupli- 
'  cate  of  the  other. 

The  above  recited  proofs  conclusively  dem- 
onstrate that  the  bill  approved  by  the  Gov- 
ernor was  that  which  originally  passed  the 
House  of  Assembly,  and  not  that  which  was 
amended  by  the  Senate,  and  which  was  after- 
ward passed  by  that  body  and  then  returned 
to  the  Assembly  and  passed  by  that  House 
In  Its  amended  form.  This  being  so,  it  fol- 
lows, as  was  said  by  this  court  In  Pangbom 
v.  Young,  32  N.  J.  Law,  31,  that,  as  the 
amended  bill  adopted  by  both  Houses  has 
never  received  the  approval  of  the  Governor 
and  the  bill  to  which  the  Governor's  signa- 
ture is  annexed  was  not  the  act  which,  in 
point  of  fact,  was  passed  Into  a  law  by  the 
Legislature,  neither  the  one  nor  the  other 
can  be  regarded  as  a  legislative  act  which 
is  enforceable  by  the  courts. 

We  therefore,  in  compliance  with  the  re- 
qulremeut  of  the  act  of  March  3, 1873,  decree 
that  chapter  325  of  the  Laws  of  1911,  en- 
titled, "An  act  to  authorize  and  empower  any 
municipality  to  acquire  or  construct,  to  main- 
tain and  to  operate  a  plant  or  plants  for  the 
production  and  distribution  (or  either)  of 
light,  heat  and  power  for  its  own  public  pur- 
poses and  for  the  purpose  of  selling  and 
supplying  the  same  to  its  own  inhabitants  or 
to  any  other  municipality  (or  both),  and  to 
acquire  all  necessary  real  estate  and  works 
and  machinery  for  supplying  light,  heat  and 
power  for  such  purposes,  and  to  purchase 
light,  heat  and  power  produced  by  any  other 
municipality,"  was  not  duly  and  constitu- 
tionally passed  by  both  Houses  of  the  Legis- 
lature, or  duly  approved  by  the  Governor, 
and  Is  null  and  void. 


STATE  t.  POTTER. 

(Supreme  Court  of  New  Jersey.    Not.  27. 

1912.) 

(ByOalut  b$  the  Court.) 

Obimiwal  Law    (|  H49*)— Ckbtiobam— Bx- 
view— Discretion  or  Trial  Codbt. 

An  order  of  the  quarter  sessions  quashing 
Indictments  is  of  a  discretionary  nature  in  the 
trial  court,  and  is  not  the  subject  of  review  by 
writ  of  certiorari  in  this  court,  where  it  is  not 
apparent  the  judicial  discretion  has  been 
abused. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  fg  3039-3043,  3058;  Dec  Dig. 
I  1149.*] 

Certiorari  to  review  indictments  against 
Leo  Potter,  and  an  order  quashing  them. 
Dismissed. 

Argued  June  term,  1912,  before  TRENCH- 
ARD,  PARKER,  and  MINTUBN,  JJ. 

Michael  Dunn,  of  Paterson,  for  the  State. 
William  L  Lewis,  of  Paterson,  for  defend- 
ant. 

MINTURN,  J.  Two  indictments  against, 
the  defendant  are  brought  up  by  this  writ, 
both  of  which  were  on  motion  of  defend- 
ant, quashed  by  the  court  of  quarter  sessions 
of  Passaic  county.  In  one  case  the  indict- 
ment charged  a  violation  of  section  207  of 
the  general  election  law  of  1898  (Comp.  S. 
p.  2140).  In  the  other  the  indictment  charg- 
ed a  violation  of  section  3d  of  the  corrupt 
practice  act  (P.  L.  1911,  p.  344).  For  the 
purpose  of  the  present  inquiry,  we  are  not 
concerned  with  the  nature  or  details  of  the 
offenses  charged,  since  the  only  question  pre- 
sented here  is  the  insistence  of  the  state 
that  the  action  of  the  sessions  in  quashing 
the  indictments  was  without  warrant  in  law. 
Whatever  view  we  may  entertain  regarding 
the  merits  of  the  legal  inquiry  thus  present- 
ed can  be  of  no  consequence  unless  it  Is  clear 
that  we  possess  the  power  under  this  method 
of  procedure  to  review  the  entire  case  as 
upou  writ  of  error.  Our  examination  of  the 
question  has  led  us  to  conclude  that  this 
court  has  not,  in  any  case  brought  before  it, 
assumed  to  review  a  discretionary  order  of 
the  sessions  such  as  that  under  review. 

In  State  v.  Dayton,  23  N.  J.  Law,  62, 
53  Am.  Dec.  270,  Chief  Justice  Green  inti- 
mates that  the  action  of  the  court  in  con- 
sidering the  regularity  of  a  motion  to  quash 
was  based  upon  the  consent  of  both  parties 
to  the  review,  and  concluded  bis  opinion 
upon  the  subject  with  the  significant  re- 
mark: "The  suggestion  is  necessary  to  guard 
against  the  action  of  the  court  being  drawn 
into  precedent"  In  State  r.  Webster,  10  N. 
J.  Law,  293,  this  court,  in  reviewing  the  or- 
der quashing  an  Indictment  In  the  sessions, 
said:  "We  express  no  opinion  as  to  the  man- 
ner in  which  the  Indictment  comes  before  us 
as  no  objection  has  been  made  to  bringing  it 
here  by  certiorari  on  the  part  of  the  state, 
after  having  been  quashed  In  the  court  of 
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quarter  sessions.''  The  reason  underlying 
this  consensus  of  doubt  was  manifestly  based 
upon  the  fundamental  principle  that  the  writ 
of  certiorari  will  not  go  to  review  a  discre- 
tionary order.  Wright  t.  Green,  11  N.  J. 
Law,  334;  1  Tidd,  400.  That  such  an  order 
as  that,  sub  judice,  was  of  this  discretion- 
ary character,  is  settled  by  unanimous  con- 
sent of  courts  and  text-writers.  Parks  v. 
State,  62  N.  J.  Law,  064,  43  Atl.  52  and  cas- 
es cited;  1  Bishop's  Crim.  Prac  761;  dark's 
Crlm.  Prac  866.  Upon  that  ground  the  gen- 
eral trend  of  authority  in  this  and  other 
jurisdictions  is  opposed  to  the  review  of  such 
an  order  upon  certiorari.  In  State  v.  Black, 
20  Atl.  265,  Chief  Justice  Beasley,  speaking 
upon  the  subject,  said:  "The  granting  of 
such  a  motion  Is  a  matter  of  discretion,  and 
does  not  form  any  ground  for  a  writ  of  er- 
ror." This  adjudication  was  affirmed  by  the 
Court  of  Errors  in  58  N.  J.  Law,  462,  23  AtL 
1081.  In  the  federal  jurisdiction  such  is 
the  rale:  Logan  v.  United  States,  144  U.  S. 
263,  12  Sup.  Ct  617,  86  L.  Ed.  429;  Durland 
t.  United  States,  161  U.  a  306,  16  Sup.  Ct 
508,  40  L  Ed.  709.  In  New  York  a  similar 
rule  prevails:  People  v.  Petrea,  92  N.  Y.  128; 
Wood  ▼.  People,  1  Hun,  881 ;  People  v.  Davis, 
56  N.  Y.  95.  Also  In  Massachusetts,  Common- 
wealth v.  Eastman,  1  Cush.  189.  The  cases 
upon  the  subject  In  the  various  jurisdictions 
are  collected  in  a  note  In  22  Cye.  412. 

It  matters  not  whether  we  view  the  de- 
termination of  the  sessions  as  a  discretion- 
ary order,  or  a  final  judgment  In  either 
event  it  is  not  reviewable  here  upon  cer- 
tiorari, unless  in  the  language  of  this  court 
in  State  ▼.  Vandervere,  25  N.  X  Law,  669, 
It  is  manifest  that  the  judicial  discretion 
was  used  "capriciously  in  violation  of  settled 
legal  principles  of  equity  or  of  law."  1 
Bishop,  Cr.  Proc.  862;  State  v.  Black,  ubi 
supra. 

The  writ  In  Oils  case  will  therefore  be  dis- 
missed. 


BOARD  OP  HEALTH  OP  CRANFORD  TP. 

IN  UNION  COUNTY  v.  COURT  OF  COM- 
MON PLEAS  IN  AND  FOR  UNION 
COUNTY  et  aL 

(Supreme  Court  of  New  Jersey.    Nov.  27, 
1912.) 

(Syllabus  ty  the  Court.) 

1.  Municipal  Corporations  (t  642*)— Police 
Regulations— Prosecution  for  Violation 
—Review. 

The  common  pleas  is  without  jurisdiction 
to  try  de  novo  an  appeal  from  the  small  cause 
court  adjudging  a  defendant  guilty  of  a  viola- 
tion of  the  provisions  of  the  sanitary  code  of 
a  municipality,  ordained  under  the  provisions 
of  the  act  creating  local  boards  of  health.  2 
Comp.  St  1910,  p.  2666,  {  16. 

[Ed.  Note.— For  other  'cases,  see  Municipal 
Corporations,  Cent  Dig.  if  1412-1415;  Dec. 
Dig. *|  642.*] 


2.  Municipal  Corporations  (f  642*)— Po- 
lice Regulations— Prosecution  for  Vio- 
lation—Review. 

If  such  a  right  of  appeal  exist  it  confers 
no  power  upon  the  common  pleas  to  adjudicate 
upon  the  reasonableness  of  the  regulation  of 
the  local  board  of  health,  since  such  an  issue 
can  be  determined  only  by  this  court  upon  cer- 
tiorari 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  ||  1412-1415;  Dec. 
Dig.  {  042.*j 

3.  Health  (|  24*)— Local  Boards— Review 
of  Regulations. 

It  was  not  within  the  legislative  intent  in 
enacting  legislation  conferring  upon  the  local 
boards  of  health  the  power  to  prescribe,  quar- 
antine regulations,  in  a  district  or  locality,  in- 
fected with  a  contagious  disease,  to  subject  the 
discretion  of  such  boards  to  the  review  of  the 
local  court  for  the  purpose  of  substituting  the 
judgment  of  such  tribunal  for  that  of  the 
boards  to  which  the  power  is  specifically  com- 
mitted. 

[Ed.  Note.— For  other  cases,  see  Health, 
Cent  Dig.  |  27;    Dec.  Dig.  |  24.*] 

4.  Health  (|  18*) — Local  Boards— Review 
of  Regulations. 

If  the  boards  of  health  so  constituted 
transcend  their  authority  in  a  given  case,  the 
act  itself  provides  a  remedy  to  the  party  ag- 
grieved. 

[Ed.  Note.— For  other  cases,  see  Health, 
Cent  Dig.  f  16;  Dec.  Dig.  I  18.*] 

Certiorari  to  Court  of  Common  Pleas,  Un- 
ion County. 

Certiorari  prosecuted  by  the  Board  of 
Health  of  the  Township  of  Cranford  in  the 
County  of  Union  to  the  Court  of  Common 
Pleas  for  the  County  of  Union.  Judgment 
of  Common  Pleas  reversed. 

Argued  June  term,  1912,  before  TRENCH- 
ARD,  PARKER,  and  MINTURN,  JJ. 

Llndabury,  Depue  &  Faulks,  of  Newark, 
for  prosecutor.  Collins  ft  Corbln,  of  Jersey 
City,  for  defendant 

MINTURN,  J.  The  Legislature  (Compil- 
ed Statutes,  vol  2,  p.  2662)  empowered  all 
local  boards  of  health  to  pass,  alter,  or 
amend  ordinances,  and  make  rules  and  reg- 
ulations in  regard  to  the  public  health  with- 
in their  several  jurisdictions,  for  the  follow- 
ing purposes,  inter  alia:  Section  12:  "To 
prevent  the  spreading  of  dangerous  epidem- 
ics or  contagious  diseases,  and  to  declare 
that  the  same  has  become  epidemic,  and  to 
maintain  and  enforce  proper  and  sufficient 
quarantine  whenever  deemed  necessary." 
Section  50:  "That  any  local  board  of  health 
may  prescribe  a  penalty  for  the  violation  of 
any  ordinance,  section  of  code  or  amendment 
thereof,  heretofore  or  hereafter  passed  by 
such  board,  not  to  exceed  one  hundred  dol- 
lars, and  not  less  than  two  dollars."  The 
local  board  of  health  of  Cranford  In  the 
county  of  Union,  pursuant  to  this  authority, 
adopted  a  sanitary  code  which  provides: 

"Sec  11.  Whenever  there  shall  occur  In 
the  township  of  Cranford  a  case  of  scarlet 
fever,  the  board  of  health  or  its  authorized 
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agent  shall  place  on  the  house  In  which  said 
case  or  cases  are  confined,  one  or  more  plac- 
ards stating  that  a  case  of  contagious  dis- 
ease exists  within  the  house. 

"Sec.  12.  Whenever  a  placard  shall  be  plac- 
ed on  a  house  as  provided  in  section  11  of 
this  article,  no  person  or  persons  except  the 
medical  attendant  and  nurses  shall  enter 
therein  or  depart  therefrom,  without  permis- 
sion of  the  board  of  health  or  Its  authorized 
agent." 

"Sec.  18.  Any  person  violating  any  of  the 
provisions  of  this  article  shall  upon  convic- 
tion thereof  forfeit  and  pay  a  penalty  of 
fifty  dollars." 

The  home  of  Edward  Montenecourt  a  res- 
ident of  Cranford,  was  placed  under  quaran- 
tine, by  order  of  the  board  of  health,  upon 
the  ground  of  the  existence  therein  of  the 
disease  of  scarlet  fever.  The  house  was  duly 
placarded  continuously  from  December  20th 
to  the  28th,  inclusive.  Mr.  Montenecourt, 
who  it  is  conceded  was  neither  a  medical  at- 
tendant nor  a  nurse,  during  this  interval  de- 
parted from  the  house  without  the  permis- 
sion of  the  board,  or  its  agent,  and  conse- 
quently subjected  himself  to  the  charge  of 
having  violated  the  provision  of  the  sanitary 
code  referred  to.  The  board  of  health  there- 
after instituted  suit  in  the  small  cause  court 
against  him  to  recover  the  prescribed  penal- 
ty, and  after  a  hearing  that,  court  found  him 
guilty  and  imposed  a  penalty  and  costs. 

[1]  Thereafter  an  appeal  was  taken  to  the 
common  pleas,  where  the  case  was  tried  de 
novo,  and  testimony  presented  in  behalf  of 
Mr.  Montenecourt  as  to  the  reasonableness 
of  the  board's  order  as  to  him,  upon  which 
the  court  reversed  the  Judgment  below,  and 
rendered  Judgment  against  the  board  of 
health,  which  judgment  is  before  us  for  re- 
view upon  this  writ.  The  reversal  was 
based  upon  testimony  taken  before  the  pleas, 
designed  to  show  that  the  necessity  for  the 
quarantine  did  not  exist  as  to  Mr.  Montene- 
court We  think  the  common  pleas  was 
without  jurisdiction  to  determine  this  case 
upon  appeal.  We  assume  that  the  appeal 
was  taken  under  the  provisions  of  the  eight- 
eenth section  of  the  health  act  (2  Comp. 
Stat.  p.  2666).  But  that  section  substantial- 
ly in  its  present  form  was  before  this  court 
in  Holzworth  v.  Newark,  50  N.  J.  Law,  86, 
11  Atl.  131,  and  it  was  there  held  that  the 
words,  "unless  an  appeal  be  granted,"  did 
not  confer  the  right  of  appeal  upon  the 
pleas  if  such  right  did  not  exist  without 
this  language.  We  deem  that  case  control- 
ling there.  But,  upon  the  general  merits  of 
the  controversy,  we  are  unable  to  perceive 
anything  in  the  legislation  referred  to  con- 
ferring upon  the  common  pleas  the  right 'to 
review  the  conditions  and  the  emergency  in 
the  locality  which  prompted  the  board  of 
health  to  impose  the  restrictions  and  quaran- 
tine complained  of  in  this  case.  We  are  un- 
able to  perceive  any  authority  in  the  legis- 


lation Itself,  or  in  the  public  policy  upon 
which  It  Is  based,  which  can  be  said  to  con- 
template the  submission  to  a  legal  tribunal 
of  the  public  necessity,  which  requires  in  an 
emergency  the  prompt  and  expeditious  in- 
tervention of  a  board  to  which  the  Legisla- 
ture for  the  protection  of  life  and  health  in 
a  community  has  especially  committed  the 
determination  of  the  facts. 

[2]  No  question  is  made  in  the  case  at  bar 
as  to  the  conceded  power  of  a  proper  review- 
ing tribunal  to  pass  upon  the  reasonableness 
of  an  ordinance  or  a  resolution  passed  under 
general  laws,  or  the  manner  of  the  exercise 
of  the  powers  therein  conferred.  That  ques- 
tion has  long  been  settled  in  the  affirmative 
by  repeated  adjudications.  Powell  v.  Penn- 
sylvania, 127  U.  S.  678,  8  Sap.  Ct  992,  1257, 
32  L.  Ed.  263;  Jacobson  v.  Massachusetts, 
197  U.  S.  11,  26  Sup.  Ct  358,  49  L.  Ed.  643, 
3  Ann.  Cas.  766;  Haynes  v.  Cape  May,  50 
N.  J.  Law,  56,  13  AtL  231.  But  the  in- 
sistence is  that  a  tribunal  to  which  an  ap- 
peal is  presumably  given  may,  by  its  review 
of  conditions  and  exigencies  in  a  trial  de 
novo,  determine  adversely  to  the  board  to 
whom  the  power  has  been  specifically  com- 
mitted, by  legislative  act  that  its  exercise 
In  any  given  case  was  unwarranted,  and 
that  its  discretion  was  Improperly  exercised. 
We  find  no  authority  in  the  act  for  such  a 
claim,  and  it  is  proper  to  assume  that  if 
the  Legislature  Intended  to  confer  such  pow- 
er, it  would  have  found  expression  in  the 
act  The  statute  makes  provision  for  the 
interposition  of  the  Court  of  Chancery  under 
certain  conditions,  and  it  defines  the  liability 
which  may  be  imposed  upon  the  members  of 
the  board  by  reason  of  an  excessive  or  illegal 
use  of  power  conferred.  Valentine  v.  Ragle- 
wood,  76  N.  J.  Law,  509,  71  AtL  344,  19  L. 
R.  A.  (N.  S.)  262,  16  Ann.  Cas.  731. 

[4]  The  legislative  recital  of  these  remedies 
carries  with  it  a  presumption  of  the  exclu- 
sion of  other  and  additional  remedies.  Ex- 
presslo  unlus  est  exclusio  alterius.  Begnla 
v.  Bell,  7  1.  S,  600;  Paul  v.  Gloucester, 
50  N.  J.  Law,  588,  15  Atl.  272,  1  L.  R.  A.  86. 

[3]  To  assume  that  the  Legislature  in- 
tended to  confer  a  review  of  a  discretionary 
power  of  this  character,  vested  in  a  statutory 
board,  charged  with  its  exercise  in  critical 
situations,  involving  detriment  to  the  life 
and  health  of  a  community,  is  tantamount  to 
a  declaration  that  the  police  power  of  the 
state  is  moribund  and  useless.  It  will  not 
be  assumed,  therefore,  in  the  construction  of 
such  a  statute,  that  the  Legislature  intend- 
ed to  defeat  its  own  will  or  to  create  absurd 
results  such  as  would  ensue  under  such  con- 
ditions. United  States  v.  Kirby,  7  Wall.  482, 
19  L.  Ed.  278.  Aside  from  tbese  considera- 
tions, the  rule  of  construction  of  such  stat- 
utes as  that,  sub  judice,  has  been  settled  by 
many  adjudications  in  this  state. 

In  Haynes  v.  Cape  May,  50  N.  J.  Law,  55, 
13  Atl.  231,  it  was  held  by  Mr.  Justice  De- 
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pue,  speaking  for  this  court,  that:  "When 
the  Legislature  has  defined  the  delegated 
powers,  and  prescribed  with  precision  the 
penalties  that  may  be  imposed,  an  ordinance 
within  the  delegated  limit  cannot  be  set 
aside  as  unreasonable."  This  case  was  cited 
with  approval  by  Mr.  Justice  Van  Syckel  in 
his  opinion  In  Paul  v.  Gloucester,  supra.  In 
Kennelly  v.  Jersey  City,  57  N.  J.  Law,  296, 
30  Atl.  532,  26  L.  R.  A.  281,  Mr.  Justice 
Dixon,  speaking  for  this  court,  says:  "The 
act  of  1869  expressly  empowers  the  city  au- 
thorities to  designate  the  number  of  tracks 
that  shall  be  laid  In  any  street,  lane,  or 
avenue  of  the  city.  This  delegation  of  power 
is  too  specific  to  permit  the  court  to  overturn 
this  ordinance  on  the  ground  stated"  (i.  e., 
that  it  was  unreasonable).  In  Trenton  Horse 
R.  R  Co.  v.  Trenton,  53  N.  J.  Law,  136,  20 
Atl.  1077,  11  L.  R.  A.  410,  Mr.  Justice  Reed, 
speaking  for  this  court  said:  "Had  the  Leg- 
islature given  the  option  to  prescribe  specific 
modes  of  using  streets,  or  to  make  specific 
regulations  for  stages  and  vehicles,  no  ob- 
jection could  be  raised  in  respect  to  the 
reasonableness  of  the  ordinance  passed  in 
strict  conformity  with  the  power.  The  pre- 
sumption In  favor  of  their  validity  would  be 
conclusive."  Chief  Justice  Gummere  in  Raf- 
fetto  v.  Mott,  60  N.  J.  Law,  415.  38  Atl.  857. 
declared :  "When  an  ordinance  has  been 
passed  by  a  municipal  body  under  a  legisla- 
tive power,  which  is  granted  in  definite  and 
precise  terms,  such  ordinance  cannot  be  set 
aside  as  unreasonable."  In  Dobbins  v.  Los 
Angeles,  195  0.  S.  223,  25  Sup.  Ct  18,  49  L. 
Ed.  169,  Mr.  Justice  Day  enunciated  the  pub- 
lic policy  underlying  such  enactments  and 
said:  "Every  intendment  is  to  be  made  in 
favor  of  the  lawfulness  of  the  exercise  of 
municipal  power  making  regulations  to  pro- 
mote the  public  health  and  safety,  and  it  is 
not  the  province  of  the  courts,  except  in  clear 
cases  to  interfere  with  the  exercise  of  the 
power  reposed  by  law  in  municipal  corpora- 
tions, for  the  protection  of  local  rights  and 
the  health  and  welfare  of  the  people  In  the 
community."  In  Valentine  v.  Englewood, 
ubi  supra,  Mr.  Justice  Swayze,  construing 
the  act,  sub  judlca,  said:  "In  the  present 
case  the  Legislature  has  itself  undertaken  in 
effect  to  make  a  nuisance  of  what  the  board 
of  health  shall,  upon  reasonable  and  probable 
cause,  determine  to  be  a  cause  of  disease." 
In  21  Cyc  403,  the  rule  Is  enunciated  upon 
a  review  of  the  authorities  that:  "Prompt 
and  vigorous  action  in  cases  affecting  the 
health  of  the  community  is  frequently  of  the 
highest  importance,  and  statutes  intended  to 
promote  the  public  health  and  safety  will  be 
generally  so  construed,  if  possible,  as  to 
make  them  Immediately  effective;  and,  in 
the  absence  of  a  statute  permitting  It,  there 
is  no  right  of  appeal  from  the  orders  of  the 
boards  of  health,  either  to  higher  administra- 
tive authorities    or    to    the    courts" — citing 


Brown  v.  Narragansett,  21  R  I.  60S,  44  Atl. 
932. 

The  refusal  of  this  court  to  Interfere  upon 
its  prerogative  writ  for  the  purpose  of  de- 
claring-void  as  unreasonable  such  an  admin- 
istrative act  authorized  by  specific  enact- 
ment, where  no  constitutional  right  is  involv- 
ed, clearly  manifests  the  absolute  absence  of 
Jurisdiction  in  a  lower  tribunal  to  adjudicate 
the  unreasonableness  of  such  regulation  up- 
on trial  de  novo  or  otherwise.  The  only  issue 
before  the  small  cause  court  was  whether  or 
not  the  defendants  In  the  proceeding  had  vio- 
lated the  code  provision  and  thereby  incur- 
red the  prescribed  penalty.  Assuming  the 
jurisdiction  of  the  pleas  to  exist,  the  issue 
upon  the  appeal  was  in  no  wise  liberalized 
or  enlarged.  The  reasonableness  of  the  reg- 
ulation involved  did  not  enter  Into  the  issue 
upon  that  appeal. 

Such  an  issue,  if  presented,  was  a  subject 
for  determination  by  this  court  upon  cer- 
tiorari. It  was  clearly  coram  non  Judlce  be- 
fore the  pleas,  and  for  that  reason,  if  tor  no 
other,  the  judgment  of  the  common  pleas 
must  be  reversed. 


HORWITZ  v.  AMERICAN  SURETY  CO.  OP 
NEW  YORK  et  at 

(Supreme  Court  of  New  Jersey.     Nov.  27, 
1912.) 

(Bytlabua  by  the  Court.) 

Pleading  (|  217*)— Demurrbb  to  Replica- 

tion. 

Upon  a  demurrer  to  a  replication  to  a 
plea,  where  an  examination  of  the  latter  plead- 
ing discloses  that  it  is  bad,  in  substance,  for 
duplicity,  judgment  upon  the  demurrer  will  go 
against  the  defendant,  even  though  the  repli- 
cation be  bad. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  §{  537,  640-548;   Dec  Dig.  |  217.«] 

Action  by  Portia  Horwlte  against  the 
American  Surety  Company  of  New  York 
and  others.  Demurrer  to  third  plea  sus- 
tained. 

Argued  June  term,  1912,  before  TREN- 
CHARD,   PARKER,   and   MINTURN,   JJ. 

Louis  H.  Miller,  of  Millvllle,  for  the  plain- 
tiff. James  S.  Ware,  of  Brldgeton,  for 
Surety  Co.  Walter  H.  Bacon,  of  Brldgeton, 
for  M.  A.  Gethany. 

MINTURN,  J.  A  demurrer  was  filed  to 
a  replication,  which  in  turn  was  filed  to  a 
plea.  The  declaration  was  on  a  bond  given 
by  defendant  company  to  secure  the  faith- 
ful performance  of  a  building  contract,  by 
the  defendant  Melvin  A.  Gethany,  of  the 
plaintiff's  house.  The  declaration  alleged 
failure  to  perform  the  contract  by  Gethany, 
and  the  performance  of  all  the  conditions 
precedent  to  recovery  on  the  bond  by  plain- 
tiff. 

The  Surety  Company  pleaded  non  est  fac- 
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turn  and  performance  of  his  contract  by 
Gethany,  the  builder.  Its  third  and  final 
plea  presents  the  basis  for  the  contention 
raised  In  this  case  by  the  demurrer.  It  al- 
leges: (1)  That  the  plaintiff  failed  to  com- 
ply with  certain  conditions  precedent  to  his 
right  to  recover  on  the  bond.  The  first  of 
these  was  his  failure  to  deliver  a  written 
statement  of  the  facts  showing  default  on 
the  part  of  Gethany,  by  registered  mail, 
within  10  days  after  plaintiff  or  the  archi- 
tect in  charge  had  learned  of  the  default; 
(2)  that  the  plaintiff  failed  to  accord  to  de- 
fendant the  right,  within  30  days  after  re- 
ceipt of  such  statement,  to  procure  others 
to  complete  the  work;  and  (3)  that  the 
plaintiff  has,  since  the  execution  of  the  bond, 
made  changes  in  the  plans  and  specifications 
which  increase  the  amount  to  be  paid  to 
Gethany,  without  the  written  consent  of  the 
surety. 

It  may  be  observed  that  these  allegations 
of  nonperformance  by  the  plaintiff  are  based 
upon  provisions  and  requirements  in  the 
surety  bond  to  that  effect 

The  only  new  matter  alleged  by  the  de- 
fendant, Gethany,  In  his  plea,  was  that  he 
was  induced  to  execute  a  supplementary  con- 
tract set  out  in  the  declaration  by  fraudu- 
lent and  false  representations  of  the  plain- 
tiff, which  fraud,  he  alleges,  avoids  the  said 
contract. 

The  plaintiff  replied :  (1)  Reiterating  gen- 
erally performance,  and  that  she  did  deliver 
the  written  statement  of  default  as  required 
by  the  contract  (2)  That  the  Surety  Com- 
pany had  abandoned  and  waived  the  right 
it  possessed  under  the  contract  within  30 
days  to  procure  others  to  proceed  with  the 
contract  and  (3)  that  the  said  claim  of  right 
to  perform  no  longer  existed,  because  it  Is 
repugnant  to  a  stipulation  contained  in  the 
supplementary  contract  between  the  parties, 
and  is  therefore  void.  (4)  She  denies  that 
she  made  any  changes  in  the  plans  or  speci- 
fications increasing  the  amount  payable  to 
Gethany,  without  the  Surety  Company's  con- 
sent The  pleas  of  defendant  Gethany  are 
met  with  a  general  denial. 

It  will  be  observed  that  the  legal  conten- 
tion raised  by  these  pleas  and  the  replica- 
tion are  based  upon  the  third  allegation  in 
the  replication,  directed  to  the  third  plea, 
which  latter  pleading  alleges  three  distinct 
matters  of  defense  In  bar.  to  the  action, 
which  the  replication  attempts  to  meet  by 
alleging  that  the  provision  In  the  supple- 
mental contract  changed  the  situation  under 
the  original  contract  so  as  to  make  the 
original  provision  upon  which  defendant's 
plea  is  based  repugnant  to  the  terms  of  the 
last-mentioned  contract  and  therefore  ille- 
gal and  void.  If  this  plea  be  bad,  we  are 
not  concerned  with  the  vice  contained  in  the 
third  count  of  the  replication,  which,  it  is 
manifest  tenders  an  issue  of  law;  for  the 
rule  of  pleading  is  fundamental,  that  upon 


demurrer  to  pleadings  Judgment  will  go 
against  the  party  whose  pleading  is  first  de- 
fective in  substance.     1  Ch.  PL  648. 

In  Brehen  v.  O'DonnelL  84  N.  J.  Law.  408, 
this  court  held:  "A  demurrer  opens  all  er- 
rors In  the  pleadings,  and  Judgment  therein 
goes  against  the  first  bad  pleader."  To  the 
same  effect  is  Salt  Lake  City  Nat  Bank 
v.  Hendrickson,  40  N.  J.  Law,  52.  There- 
fore the  Inquiry  that  results  Is  whether  the 
third  plea,  to  which  the  replication  is  direct- 
ed, is  itself  defective;  and  our  examination 
of  it  leads  us  to  conclude  that  it  Is  bad  for 
duplicity. 

"The  defendant  cannot"  says  Chitty,  "in 
answer  to  a  single  claim,  rely  upon  sev- 
eral distinct  answers.  Thus,  In  a  plea  of 
outlawry,  the  defendant  cannot  state  sev- 
eral outlawries,  because  one  would  not  be 
sufficient  to  defeat  the  action."  1  Oh.  PL 
227. 

Among  the  qualities  and  conditions  of 
pleas  recited  by  Tldd  is  that  of  singleness, 
"consisting,"  he  says,  "only  of  one  fact  or 
of  several  facts  making  together  one  point; 
for  If  a  plea  contain  duplicity,  or  allege  sev- 
eral distinct  matters,  which  require  several 
distinct  answers  to  the  same  thing,  it  is 
bad."  1  Tidd,  Pr.  712.  We  find  this  to  be 
the  inherent  vice  of  the  third  plea,  and  con- 
sequently upon  this  demurrer  Judgment 
should  be  awarded  to  the  plaintiff  as  against 
the  Surety  Company. 

The  judgment  entered  will  be  In  favor  of 
the  plaintiff  on  the  demurrer,  reserving  the 
issues  of  fact  presented  by  the  pleadings  for 
disposition  at  the  circuit 


LONDA  v.  KXING  et  aL 

(Supreme  Court  of  New  Jersey.    Nov.  27. 
1912.) 

(Syllabus  by  the  Court.) 

Intoxicating  Liquors  (f  50*)— Lickksks-* 
Proceedings  of  Excise  Commissionera. 
The  excise  commissioners  passed  a  gen- 
eral resolution  purporting  to  deny  new  licenses 
for  the  sale  of  intoxicating  liquors  until  Jan- 
uary 1,  1913.  Before  the  expiration  of  that 
period,  they  granted  a  license  to  the  owner  of 
a  place  which  had  been  previously  licensed,  but 
whose  application  for  a  renewal  for  the  pre- 
vious year  had  been  refused.  In  the  interim 
the  owner  had  not  abandoned  the  place,  but 
had  altered  and  repaired  it  with  a  view  to  the 
continuance  of  the  business  when  licensed. 
Held,  that  the  place  was  not  a  new  place,  and 
that  the  resolution  in  question  did  not  include  it 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  {  69;   Dec.  Dig.  I  69.*] 

Certiorari,  prosecuted  by  Samuel  Londa,  to 
review  the  action  of  Peter  M.  Kling  and  oth- 
ers, Excise  Commissioners,  In  granting  a 
license  to  Bell  liquors.    Writ  dismissed. 

Argued  June  term,  1912,  before  TRENGH- 
ARD,  PARKER,  and  MINTURN,  JJ. 
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William  F.  WolfskelL  of  Elizabeth,  for 
prosecutor.  James  C  Connolly,  of  Elisabeth, 
for  commissioners.  Foster  M.  Voorhees,  of 
Elizabeth,  for  licensee. 

MI  NT  URN,  J.  The  excise  commissioners 
of  Elisabeth,  on  July  11,  1911,  adopted  the 
following;  resolution:  "Whereas,  the  num- 
ber of  licensed  liquor  places  in  this  city  is 
more  than  sufficient  for  the  present  needs 
of  the  city;  and  whereas,  there  is  a  pre- 
dominant sentiment  prevailing  among  our 
citizens  which  is  strongly  against  the  grant- 
ing of  any  more  new  licenses  to  sell  liquors 
of  any  kind:  Therefore,  be  It  resolved  that 
no  new  licenses  be  granted  for  the  term  of 
office  of  the  present  board,  which  expires 
January  1,  1918." 

On  the  26th  of  March,  1912,  they  grant- 
ed a  license  to  one  Thomas  B.  Fitzglbbons, 
permitting  him  to  sell  Intoxicating  liquors 
at  27  Elizabeth  avenue,  in  that  dty.  The 
place  thus  licensed  had  not  been  licensed 
during  the  year  1911,  but  had  been  licensed 
up  to  November,  1910,  after  which  time  a 
renewal  was  refused,  until  granted  by  this 
board  under  the  circumstances  stated.  Dur- 
ing the  Interim  between  the  refusal  of  the 
license  and  the  granting  of  the  present  li- 
cense, the  property  was  put  to  no  other  or 
Inconsistent  use;  but  the  owner,  after  mak- 
ing alterations  and  repairs  therein  looking 
to  a  continuance  of  the  business,  presented 
his  application  and  received  the  license  which 
is  the  subject  of  controversy  here. 

It  Is -contended  that  the  application  was 
for  a  new  place,  and  that  under  the  terms 
of  the  resolution  of  July  11th  the  board  had 
refused  licenses  to  all  new  places,  and  that 
under  the  decision  of  this  court  In  Warren, 
etc,  v.  Excise  Commissioners,  66  N.  J.  Law, 
412,  29  AtL  150,  the  board  could  not  legally 
grant  a  license  while  the  resolution  remain- 
ed operative  and  unresclnded. 

We  think  that  the  place  was  not  a  new 
place,  within  the  meaning  of  the  act  of  1906 
(P.  L.  p.  199).  Under  substantially  similar 
conditions  such  has  been  the  construction 
placed  upon  the  language  of  that  act  by  this 
court  Eckersly  v.  Abbott,  79  N.  J.  Law,  157, 
74  AtL  318;  Parnes  v.  Commissioners  of 
Elisabeth,  82  Atl.  813. 

We  are  not  called  upon,  in  view  of  this 
conclusion,  to  determine  the  remaining  ques- 
tion presented  in  the  briefs  of  counsel,  i.  e., 
whether  it  was  within  the  power  of  the 
board,  after  the  passage  of  the  resolution  of 
July  11th.  to  rescind  the  resolution  pro  tanto 
by  granting  a  license,  without  notice  to 
the  public  by  means  of  a  rescinding  resolu- 
tion equally  general  In  its  terms,  and  in- 
tended to  afford  the  public  a  reasonable  op- 
portunity to  be  heard. 

If  the  place  in  question  were  a  new  place, 
within  the  construction  put  upon  the  act  by 
this  court,  the  inquiry  thus  presented  would 


be  pertinent;   but,  in  view  of  the  conclusion 
we  have  reached  concerning  the  character  of 
the  license  granted,   manifestly   the  latter 
question  is  not  before  us. 
The  writ  will  be  dismissed. 


HOFFMEIER  et  aL  ▼.  TROST. 
(Supreme  Court  of  New  Jersey.    Dec.  4,  1912.) 

(Byttalut  oy  the  Court.) 

l>  Judgment  (g  584*)— "Res  Adjudicata." 

A  matter  is  not  res  adjudicate  unless  there 
be  identity  of  the  thing  sued  for,  of  the  cause 
of  action,  of  the  persons  and  parties,  the  qual- 
ity of  the  persons  for  and  against  whom  the 
claim  is  made,  and  the  judgment  In  the  former 
action  be  bo  In  point  as  to  control  the  issue 
in  the  pending  one. 

[lid.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  ||  1068-1065, 1067,  1079,  1081,  1083, 
1086,  1067,  1096,  1097,  1123,  1125,  1137;  Dec. 
Dig.  |  584.* 

For  other  definitions,  see  Words  and  Phrases. 
voL  7,  pp.  6126-6130;  voL  8,  pp.  7786-7787.] 

2.  Judgment  (I  586*)— Res  Judicata. 

A  proper  'test  in  determining  whether  a 
prior  judgment  between  the  same  parties  con- 
cerning the  same  matters  is  a  bar  to  a  sub- 
sequent action  is  to  ascertain  whether  the 
same  evidence  which  Is  necessary  to  sustain  the 
second  action  would  have  been  sufficient  to 
authorize  a  recovery  in  the  first;  if  so,  the 
prior  judgment  is  a  bar.  But  If  the  evidence 
offered  In  the  second  suit  is  sufficient  to  au- 
thorize a  recovery,  but  could  not  have  produced 
a  different  result  in  the  first  suit,  the  failure 
of  the  plaintiff  in  the  first  suit  is  no  bar  to  his 
recovery  in  the  other  suit. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  «  1062-1064,  1067,  1073.  1084, 
1085,  lOtO-10%.  1097, 1132;  Dec.  Dig.  %  585.*] 

Appeal  from  District  Court  of  Jersey  City. 

Action  by  Conrad  C.  Hoffmeier  and  Eugene 
Hoffmeler,  trading  as  C.  Ot  Hoffmeier  &  Son, 
against  Henry  Trost  Judgment  for  defend- 
ant, and  plaintiffs  appeal.    Reversed. 

Argued  June  term,  1912,  before  TREN- 
CHARD,  PARKER,  and  MINTCRN,  JJ. 

George  D.  Hendrickson,  of  Jersey  City,  for 
appellants.  J.  Emll  Walschied,  of  Town  of 
Union,  for  appellee. 

TRENCH ARD,  J.  This  suit  was  brought 
in  the  district  court  to  recover  $475  claimed 
to  be  due  the  plaintiffs  below  under  a  stop 
notice  given  pursuant  to  section  3  of  the 
mechanics'  lien  act  (C  S.  p.  3291),  and  was 
tried  before  the  judge  without  a  jury.  On 
March  5,  1910,  the  defendant  entered  into 
a  -written  contract  with  one  Waldons  for  the 
construction  of  a  building.  The  contract  was 
filed  in  the  county  clerk's  office.  On  March 
18.  1910,  Waldons  entered  into  a  subcontract 
with  the  plaintiffs  for  the  plumbing  and 
heating  work.  There  became  due  the  plain- 
tiffs on  such  subcontract  the  sum  of  $1,375. 
After  demand  upon  Waldons,  and  his  refusal 
to  pay,  the  plaintiffs  on  October  10,  1910, 
served  a  notice  in  writing  on  the  defendant, 
as  owner,  of  the  amount  due  them,  and  for 
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the  retention  thereof;  under  section  3  of  the 
mechanics'  lien  act  (C.  S.  p.  3294),  from  any 
moneys  due  to  Waldons  from  the  defendant. 
On  December  17,  1910,  the  defendant  paid 
the  plaintiffs  $900  on  account  of  their  claim, 
leaving  a  balance  of  $475  for  which  this 
suit  is  brought.  The  trial  Judge  gave  Judg- 
ment for  the  defendant  upon  the  ground  that 
the  matter  was  res  adjudlcata.  We  think 
that  action  erroneous. 

It  is  true  it  appeared  at  the  trial  that  the 
plaintiffs  had  previously  brought  suit  in  an- 
other district  court  based  upon  a  contract 
alleged  to  have  been  made  on  July  29,  1910, 
to  pay  for  the  same  labor  and  materials, 
and  that  Judgment  in  that  suit  was  rendered 
for  the  defendant. 

[1]  But  a  matter  is  not  res  adjudlcata  un- 
less there  be  identity  of  the  thing  sued  for, 
of  the  cause  of  action,  of  the  persons  and 
parties,  the  quality  of  the  persons  for  and 
against  whom  the  claim  is  made,  and  the 
Judgment  in  the  former  action  be  so  in  point 
as  to  control  the  issue  in  the  pending  one. 
Mershon  v.  Williams,  63  N.  J.  Law,  398, 
44  Atl.  211. 

[2]  A  proper  test  in  determining  whether 
a  prior  Judgment  between  the  same  parties 
concerning  the  same  matters  is  a  bar  to 
a  subsequent  action  is  to  ascertain  whether 
the  same  evidence  which  is  necessary  to 
sustain  the  second  action  would  have  been 
sufficient  to  authorize  a  recovery  in  the 
first;  if  so,  the  prior  Judgment  is  a  bar. 
But  if  the  evidence  offered  in  the  second  suit 
te  sufficient  to  authorize  a  recovery,  but  could 
not  have  produced  a  different  result  in  the 
first  suit,  the  failure  of  the  plaintiff  in  the 
first  suit  is  no  bar  to  his  recovery  in  the 
other  suit.  23  Cyc.  1158.  Applying  that 
test  to  the  case  in  hand,  it  is  plain  that 
the  former  Judgment  for  the  defendant  is 
not  a  bar.  As  we  have  pointed  out,  that 
suit  appears  to  have  been  based  upon  a  con- 
tract alleged  to  have  been  made  on  July  29, 
1910,  to  pay  for  the  labor  and  materials  be- 
stowed upon  the  building.  That  alleged  con- 
tract had  no  relation  to  any  rights  which 
may  have  accrued  to  the  plaintiffs  under  the 
mechanics'  lien  act.  In  the  present  action 
recovery  is  sought  by  reason  of  a  stop  notice 
given  under  the  mechanics'  lien  act,  not  un- 
der the  alleged  contract  upon  which  the 
first  suit  was  based.  Obviously  the  proofs 
which  Justified  (nothing  else  appearing)  a 
recovery  by  force  of  section  3  of  the  mechan- 
ics' lien  act  would  not  have  authorized  a 
recovery  for  the  plaintiffs  in  the  first  suit 
It  follows,  therefore,  that  the  Judgment  un- 
der review  cannot  be  sustained  upon  the 
ground  stated  by  the  trial  Judge.  Nor  does 
the  record  disclose  any  other  ground  upon 
which  it  can  be  sustained. 

Whether  the  plaintiffs  may  recover  on  a 
new  trial  will,  It  seems  likely,  depend  upon 
a  proper  determination  of  several  questions, 


among  others  the  question  of  blended  law  and 
fact  respecting  whether  the  plaintiffs,  as  is 
contended,  made  a  valid  agreement  on  De- 
cember 17,  1910,  to  prorate  their  claim,  and, 
if  they  did,  its  effect  upon  their  claim. 

The  Judgment  below  will  be  reversed,  and 
a  new  trial  awarded. 


BOARD  OF  CHOSEN  FREEHOLDERS  OF 

CAMDEN  COUNTY  v.   SHARPLESS 

et  al. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

Nov.  18,  1912.) 

1.  Ejectment   (|   115*)— Partial   Defense- 
Statutes. 

Ejectment  Act  (2  Comp.  St.  1910,  p.  2057) 
$  19,  provides  that  if  a  plea  be  filed  limiting 
the  defense  to  a  part  only  of  the  premises  sued 
for  plaintiff  is  entitled  to  judgment  that  he  re- 
cover possession  of  the  part  not  defended  for. 
Held  that,  where  defendants  by  their  plea  only 
defended  for  a  part  of  the  locus  in  quo,  the; 
could  not  object  to  so  much  of  the  judgment  as 
related  to  the  part  of  the  locus  in  quo  which 
was  not  embraced  in  the  plea. 

[Ed.  Note. — For  other  cases,  see  Ejectment, 
Cent.  Dig.  |  373 ;   Dec.  Dig.  {  115.*] 

2.  Adverse   Possession    ft    8*) — Highway — 
Occupation. 

The  fact  that  defendants  had  been  in  pos- 
session of  a  part  of  a  public  highway  to  the  ex- 
clusion of  the  public  did  not  destroy  the  pub- 
lic easement  therein,  under  the  rule  that  the 
public's  right  to  appropriate  the  unused  portion 
of  a  highway  to  the  public  use  is  a  continuing 
right,  to  be  exercised  when  the  judgment  of 
the  public  authorities  may  deem  it  advisable  to 
do  so. 

[Ed.  Note. — For  other  cases,  see  Adverse 
Possession,  Cent  Dig.  {{  14,  27,  43-57;  Dec. 
Dig.  $  8.*] 

3.  Ejectment  (8  9*)  —  Scope  or  Action  — 
Easement— Public  Highway. 

Ejectment  will  lie  against  the  owner  of  the 
fee  of  a  public  highway  who  deprives  the  pub- 
lic of  the  free  and  exclusive  use  thereof. 

[Ed.  Note.— For  other  cases,  see  Ejectment, 
Cent  Dig.  H  16-29;    Dec.  Dig.  §  9.*] 

Error  to  Supreme  Court 

Ejectment  by  the  Board  of  Chosen  Free- 
holders of  Camden  County  against  Jesse 
Sharpless  and  others.  Judgment  for  plain- 
tiff, and  defendants  bring  error.    Affirmed. 

Joseph  Kalghn  and  French  &  Richards,  all 
of  Camden,  for  plaintiffs  in  error.  George  J. 
Bergen,  of  Camden,  for  defendant  in  error. 

GUMMERE,  C.  J.  This  is  an  action  of 
ejectment,  brought  by  the  board  of  free- 
holders of  Camden  county  against  Jesse 
Sharpless  and  Allen  R.  Sharpless,  to  recover 
possession  of  a  strip  of  land  in  the  city  and 
county  of  Camden. 

The  declaration  is  in  the  general  form  pre- 
scribed by  the  statute.  The  plea  is  not  guilty, 
except  as  to  a  portion  of  the  locus  In  quo 
which  was  conveyed  by  the  defendants  to  the 
county  by  a  deed  between  the  parties,  dated 
May  15,  1908;  and  excepting,  further,  "the 
easement  and  right  of  the  public  to  use  [the 
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locus  In  quo]  for  the  ordinary  purposes  of 
travel  and  such  other  uses,  If  any,  as  the 
public  acquire  In  a  county  road,  where  part 
of  such  county  road  Is  a  sidewalk;"  and 
also  excepting  "such  estate  and  easement,  if 
any,  as  the  public  and  the  plaintiff,  or  either 
of  them,  have  acquired  In  and  to  that  part 
of  the  locus  In  quo  now  used  for  the  purpose 
of  a  bridge  over  Cooper's  creek." 

The  case  was  tried  before  the  court  with- 
out a  Jury,  by  consent  of  counsel,  upon  an 
agreed  state  of  facts,  and  resulted  In  a  find- 
ing that  the  right  of  possession  was  in  the 
plaintiff.  Judgment  was  thereupon  entered 
accordingly,  and  the  validity  of  that  judg- 
ment is  now  questioned  by  the  defendants. 

[1]  The  defendants,  by  their  plea,  only  de- 
fend for  that  part  of  the  locus  in  quo  which 
Is  not  included  in  the  conveyance  from  them 
to  the  county ;  and,  as  to  that  part,  so  coun- 
sel states  in  his  brief,  "only  that  which  re- 
mains after  the  public  easement  Is  taken 
out"  By  the  nineteenth  section  of  the  eject- 
ment act  (Comp.  Stat.  p.  2057),  If  a  plea  be 
filed  limiting  the  defense  to  a  part  only  of 
the  premises,  the  plaintiff  is  entitled  to  a 
Judgment  that  he  recover  possession  of  the 
part  not  defended  for.  So  far,  therefore, 
as  the  judgment  relates  to  that  part  of  the 
locus  In  quo  which  is  not  embraced  in  the 
plea,  the  claim  that  it  Is  invalid  is  clearly 
unsubstantial.  It  is  only  necessary  to  consid- 
er whether  the  whole  of  the  locus  In  quo  is 
subject  to  the  public  easement  of  way;  for, 
if  it  is,  then  the  plea  admits  the  right  of  the 
plaintiffs  to  Its  possession. 

By  the  agreed  state  of  facts,  It  appears 
that  the  locus  In  quo  is  a  strip  of  land  33 
feet  In  width  extending  eastwardly  from  the 
low-water  mark  of  Cooper's  creek,  and  lying 
entirely  within  the  lines  of  a  public  highway 
known  as  Federal  street;  that  most  of  the 
strip  has  been  in  actual  use  by  the  public 
as  a  part  of  that  highway,  but  that  a  portion 
of  it  immediately  adjacent  to  Cooper's  creek 
has  not  been  so  used,  and,  on  the  contrary, 
has  been  in  the  sole  and  exclusive  posses- 
sion and  use  of  the  defendants  and  their 
grantors;  that  Federal  street  crosses  Cooper's 
creek  upon  a  bridge  constructed  by  the 
county  board  of  freeholders,  the  width  of 
which  is  much  less  than  that  of  the  high- 
way; that  the  portion  of  the  locus  In  quo 
which  has  not  been  actually  used  by  the 
public  lies  between  the  southerly  line  of  the 
highway  and  what  would  be  the  southerly 
line  of  the  bridge  if  that  line  was  projected; 
and  that  the  board  of  freeholders  now  pro- 
poses to  widen  the  bridge  over  Cooper's 
creek,  and  requires  the  whole  width  of  the 
highway  for  the  construction  of  necessary 
abutments  and  approaches. 

[2]  The  fact  that  the  defendants  have  been 
in  possession  of  a  part  of  a  public  highway 
to  the  exclusion  of  the  public  does  not  de- 
stroy the  public  easement  therein.    Tbe  right 


of  the  public  to  appropriate  the  unused  por- 
tion of  a  highway  to  public  use  whenever 
their  wants  or  convenience  may  require  It 
is  a  continuing  right,  to  be  exercised  when 
the  Judgment  of  the  public  authorities  may 
deem  it  advisable  to  do  so;  and  the  lapse 
of  time  will  not  impair  that  right  South 
Amboy  v.  New  York  &  Long  Branch  R.  R. 
Co.,  66  N.  J.  Law,  623,  50  Atl.  36&  Under 
the  pleadings  in  the  case,  therefore,  the  judg- 
ment under  review  was  entirely  Justified  by 
the  facts  agreed  upon. 

[3]  It  would  seem  from  the  brief  of  coun- 
sel for  defendants  that  it  was  Intended  to 
raise  by  the  plea  the  question  whether  a 
Judgment  in  ejectment  could  be  .obtained  by 
the  public  authorities  having  charge  of  high- 
ways against  a  defendant  who  was  the  own- 
er of  the  fee  In  the  land  upon  which  a  public 
easement  of  way  bad  been  imposed.  The 
plea,  as  drawn,  does  not  raise  tbe  question, 
but  os  the  case  was  tried  upon  the  merits, 
we  consider  it  not  improper  to  state  that 
since  the  decision  of  Dummer  ads.  Den.  ex 
dem.  Selectmen  of  Jersey  City,  20  N.  J. 
Law,  86,  40  Am.  Dec.  213,  decided  in  the 
year  1843,  it  has  been  the  settled  law  of 
this  state  that  ejectment  will  He  against  the 
owner  of  the  fee  of  a  public  highway  who 
deprives  the  public  from  the  free  and  ex- 
clusive use  thereof. 

The  judgment  under  review  will  be  af- 
firmed. 


BOARD    OF    EDUCATION    OF    CITY    OF 
MILLVILLE  v.  EMPIRE  STATE  SURE- 
TY CO.  OF  NEW  YORK  et  al. 
(Supreme  Court  of  New  Jersey.    Dec  11, 1912.) 

1.  Pleading  (j  217*)— Demurrer — Opening 
Rkcord. 

On  demurrer,  the  court  will,  notwithstand- 
ing the  defect  in  the  pleading  demurred  to,  give 
judgment  against  the  party  whose,  pleading  was 
first  defective  in  substance. 

[Ed.  Note. — For  other  cases,  see  Pleading. 
Cent  Dig.  ||  54CM548;   Dec.  Dig.  |  217.*| 

2.  Schools  and  School  Districts  (8  81*)— 
Action  on  Building  Contractor's  Bond— 
Defense  or  Ultra  Vims. 

Where,  in  an  action  by  the  Board  of  Edu- 
cation of  a  city  on  a  building  contractor's  bond, 
it  appeared  that  the  plaintiff  had  fully  perform- 
ed its  contract  in  good  faith,  the  defendant 
could  not  object  that  the  contract  was  beyond 
tbe  legitimate  powers  of  plaintiff. 

[Ed.  Note. — For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  ||  195,  196,  340; 
Dec.  Dig.  I  81.*] 

8.  Schools  and  School  Districts  (|  85*) — 
Building  Contracts. 

The  fact  that  a  school  building  called  for 
by  the  plans  and  specifications  is  wholly  un- 
substantial will  not  relieve  the  contractor  of 
complying  with  his  agreement 

[Ed.  Note. — For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  |  202;  Dec.  Dig. 
185.*] 

Action  by  the  Board  of  Education  of  the 
City  of  Millville  against  the  Empire  State 
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Surety  Company  of  New  York  and  others 
on  a  contractor's  bond.  Defendants  demur  to 
the  declaration.  Judgment  for  plaintiff  on 
the  demurrer. 

Argued  June  term,  1912,  before  GUM- 
MERE,  a  J.,  and  GARRISON  and  BER- 
GEN, JJ. 

Joseph  F.  Smith  and  Louis  H.  Miller,  both 
of  Millvllle,  for  plaintiff.  Bedle  &  Kellogg, 
of  Jersey  City,  for  defendants. 

GUMMERE,  C.  J.  The  plaintiff  sues  upon 
a  bond  given  to  it  by  Joseph  Steelman  as 
principal,  and  the  Empire  State  Surety  Com- 
pany of  New  York  as  surety,  on  the  8th  day 
of  June,  1909,  to  secure  the  faithful  perform- 
ance by  Steelman  of  a  contract  made  on  the 
same  day  by  him  and  the  plaintiff  for  the 
erection  of  a  school  building  In  the  city  of 
Millville,  In  accordance  with  certain  plans 
and  specifications  which,  by  express  provi- 
sion therein,  were  made  a  part  of  the  con- 
tract The  declaration  contains,  among  oth- 
ers, an  averment  of  full  and  complete  per- 
formance on  the  part  of  the  plaintiff  of  all 
things  required  by  the  contract  to  be  done  or 
performed  by  it,  and  also  an  averment  of 
failure  by  Steelman  to  perform  on  his  part 
The  defendants  pleaded  specially,  in  bar  of 
the  action,  that  the  plaintiff  did  not,  prior 
to  the  making  of  the  contract  with  Steel- 
man, or  the  execution  of  the  bond  sued  upon, 
submit  the  plans  and  specifications  for  the 
school  building  to  the  State  Board  of  Educa- 
tion for  suggestions  and  criticism,  In  accord- 
ance with  the  requirement  of  section  129  of 
the  School  Law  of  1903  (Laws  1903,  2d  Sp. 
Sess.  p.  49).  They  further  pleaded  in  bar 
that  Steelman,  when  he  made  the  contract 
for  the  erection  of  the  schoolhouse,  supposed 
and  believed  that  a  building  such  as  was 
required  by  the  plans  and  specifications  could 
be  put  up  that  would  not  fall  "during  the 
erection  thereof,  or  within  a  reasonable  time 
thereafter";  whereas,  the  contrary  was  the 
fact  To  each  of  these  special  pleas  the  plain- 
tiff filed  replications,  and  to  these  replications 
the  defendants  demurred. 

[1]  Whether  the  replications  are  objection- 
able for  the  reasons  specified  In  the  demurrer 
we  find  it  unnecessary  to  determine.  It  is 
an  established  rule  of  pleading  that  upon 
the  argument  of  a  demurrer,  the  court  will, 
notwithstanding  the  defect  of  the  pleading 
demurred  to,  give  judgment  against  the  par- 
ty whose  pleading  was  first  defective  In  sub- 
stance (1  Chitty,  Plead.  *668);  and  upon  a 
consideration  of  the  whole  record  we  find  the 
pleas  themselves  to  be  fatally  deficient 

[1]  The  first  of  these  pleas  attempts  to 
avoid  liability  upon  the  ground  that  the 
plaintiff,  by  entering  into  the  contract  with 
Steelman  for  the  erection  of  the  school  build- 
ing without  first  submitting  the  plans  and 
specifications  to  the  State  Board  of  Educa- 
tion, exceeded  the  power  conferred  upon  it 
in  that  regard  by  the  Legislature.    Conced- 


ing this  to  be  the  fact  It  constitutes  no  de- 
fense to  the  plaintiff's  action.  It  is  averred 
In  the  declaration,  and  not  denied  In  the 
plea,  that  the  plaintiff  has  fully  performed 
the  contract  on  its  part  It  is  settled  in  this 
state  that  a  corporation  cannot  arail  itself 
of  the  defense  of  ultra  vires  when  the  con- 
tract has  been  in  good  faith  fully  performed 
by  the  other  party  and  the  corporation  has 
had  the  full  benefit  of  the  performance.  Cam- 
den &  Atlantic  R.  R.  Co.  v.  May's  Landing 
&  Egg  Harbor  City  R.  R.  Co.,  48  N.  J.  Law, 
030,  7  AH  523.  The  same  rule  holds  e  con- 
verso.  If  the  other  party  has  had  the  bene- 
fit of  a  contract  fully  performed  by  the  cor- 
poration, he  will  not  be  heard  to  object  that 
the  contract  and  performance  were  not  with- 
in the  legitimate  powers  of  the  corporation. 
Chester  Glass  Co.  v.  Dewey.  16  Mass.  94,  8 
Am.  Dec  128;  Rutland  &  Burlington  R.  R, 
Co.  t.  Proctor,  29  Vt  93;  Union  National 
Bank  v.  Matthews,  98  U.  S.  621,  25  L.  Ed. 
188;  Parish  v.  Wheeler,  22  N.  Y.  494;  Whit- 
ney Arms  Co.  v.  Barlow,  63  N.  Y.  62,  20  Am. 
Rep.  504.  And  this  Is  true  with  relation  to 
municipal  as  well  as  to  private  corporations. 
Mayor,  etc.,  of  New  York  v.  Sonneborn,  113 
N.  Y.  423,  426,  21  N.  E.  121 ;  City  of  Buffalo 
v.  Balcom,  134  N.  Y.  532,  32  N.  E.  7. 

[3]  Taking  up  the  consideration  of  the 
other  pleas:  The  theory  that  the  defendant 
Steelman  was  absolved  from  the  performance 
of  his  contract  by  reason  of  the  fact  that  the 
building  called  for  by  the  plans  and  spec- 
ifications was  so  unsubstantial  that  it  would 
fall  during  the  work  of  construction,  or  soon 
afterward,  is  equally  untenable.  School  Trus- 
tees of  Trenton  v.  Bennett,  27  N.  J.  Law, 
513,  72  Am.  Dec.  373.  In  that  case  the  trus- 
tees sued  Bennett  and  one  Carlisle,  as  guar- 
antors for  Evernham  and  Hill,  who  had  en- 
tered Into  a  contract  with  the  trustees  to 
build  and  complete  a  schoolhouse  in  accord- 
ance with  specifications  annexed  to  the  con- 
tract and  which  designated  the  particular 
location  of  the  building.  When  the  school- 
house  was  nearly  completed,  It  collapsed  and 
fell,  solely  on  account  of  the  fact  that  the 
soil  on  which  it  stood  was  soft  and  miry 
and  unable  to  support  the  weight  of  the 
building.  Evernham  and  Hill  thereupon 
abandoned  further  work  under  the  contract 
In  the  suit  brought  against  the  guarantor  It 
was  contended  by  them  that  because  of  this 
condition  of  the  soil  which  rendered  it  impos- 
sible to  erect  a  building  which  would  not 
fall,  the  contractors  were  excused  from  per- 
formance. This  contention  was  held  to  be 
without  merit;  the  court  saying:  "No  role 
of  law  Is  more  firmly  established  by  a  long 
train  of  decisions  than  this:  That  where  a 
party  by  his  own  contract  creates  a  duty 
or  charge  upon  himself,  he  Is  bound  to  make 
it  good,  if  he  may,  notwithstanding  any  ac- 
cident by  inevitable  necessity,  because  he 
might  have  provided  against  it  by  his  con- 
tract"   This  case  was  quoted  with  approv- 
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al,  and  the  rule  laid  down  by  it  upheld,  by 
the  Court  of  Errors  and  Appeals  in  Middle- 
sex Water  Co.  v.  Knappmann  Whiting  Co., 
64  N.  J.  Law,  240,  45  Atl.  682,  49  L.  It.  A. 
572,  81  Am.  St  Rep.  467,  where  many  of  the 
decisions  upon  this  subject  are  referred  to 
and  commented  upon. 

The  plaintiff  is  entitled  to  Judgment  on 
the  demurrer. 


UPTON  t.  SLATER  et  «L 
(Supreme  Court  of  New  Jersey.    Dec.  4,  1912.) 

(Syllabus  by  the  Court.) 

i.  Registers  or  Deeds  (f  7*)  —  Indexing 

Records— Liabilities. 

Liability  of  a  county  clerk  for  a  breach  of 
his  official  duty  in  respect  to  indexing  a  mort- 
gage delivered  to  him  to  be  recorded  inures  only 
To  favor  of  one  who  was  prejudiced  by  the 
breach  of  such  duty. 

[Ed.  Note.— For  other  cases,  see  Registers  of 
Deeds,  Cent  Dig.  fg  15,  16;    Dec.  Dig.  |  7.*J 

2.  Registers  of  Deeds  ({  7*)  —  Indexing 

Records — Liabilities. 

One  who  has  actual  knowledge  of  the  exist- 
ence of  a  mortgage  covering  property,  and  with 
such  knowledge  buys  such  property,  is  not 
damnified  by  the  fact  that  the  county  clerk 
failed  to  index  the  mortgage  when  it  was  de- 
livered to  him  for  record. 

[Kd.  Note. — For  other  cases,  see  Registers  of 
Deeds,  Cent  Dig.  §§  15,  16;   Dec.  Dig.  g  7.*] 

8.  Appeal  and  Error  (f  1010*) — Review— 

Pbesumptions— Findings. 

On  appeal  from  a  judgment  of  the  district 
court  rendered  by  the  judge  sitting  without  a 
jury,  where  opposite  conclusions  might  have 
been  drawn  from  the  testimony,  that  conclusion 
which  is  essential  to  support  the  judgment  will 
be  taken  as  found. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  gg  3979-3982;  Dec.  Dig.  § 
1010.*] 

4.  Appeal  and  Error  (g  1010*)— Review — 
Questions  of  Fact — Sufficiency  of  Evi- 
dence. 

A  determination  of  a  question  of  fact  by 

the  judge  of  the  district  court  sitting  without 

a  jury  is  final  between  the  parties  when  there 

is  legal  evidence  to  support  it 
[Ed.  Note. — For  other  cases,  see  Appeal  and 

Error,  Cent  Dig.  §§  3979-3982;    Dec.  Dig.  g 

1010.*] 

Appeal  from  District  Court  of  Paterson. 

Action  by  Francis  R.  Upton  against  John 
J.  Slater  and  others.  From  a  judgment  for 
defendants,  plaintiff  appeals.    Affirmed. 

Argued  June  term,  1912,  before  TREN- 
CHARD,  PARKER,  and  MINTURN,  JJ. 

Hunziker  &  Randall,  of  Paterson,  for  ap- 
pellant   William  I.  Lewis,  of  Paterson,  for 
.appellees. 

TRENCHARD,  J.  This  suit  was  brought 
in  the  district  court  by  the  plaintiff  to  re- 
cover damages  against  John  J.  .Slater,  the 
county  clerk  of  Passaic  county,  and  his  sure- 
ties, on  the  theory  that  the  clerk  had  neg- 
ligently failed  to  properly  Index  a  mortgage 


delivered  to  him  to  be  recorded,  and  that 
the  plalntlrf,  relying  upon  the  index,  had  in 
good  faith  purchased  property  covered  by 
the  mortgage,  and  was  afterward  compelled 
to  pay  such  mortgage. 

The  appeal  brings  up  for  review  the  judg- 
ment rendered  by  the  judge,  sitting  without 
a  jury,  in  favor  of  the  defendants.  We  see 
no  reason  for  disturbing  this  judgment 

[1]  We  assume  for  the  purpose  of  this  case 
that  failure  of  the  county  clerk  to  index  the 
mortgage  was  a  breach  of  his  official  duty. 
But  liability  for  such  a  breach  of  official  duty 
inures  only  in  favor  of  one  who  was  prej- 
udiced by  the  breach  thereof.  34  Cyc.  1022. 
See,  also,  Appleby  v.  State,  45  N.  J.  Law,  161. 

[2]  The  implication  arising  from  the  rec- 
ord before  us  is  that  the  plaintiff  had  actual 
notice  of  the  mortgage  when  he  purchased 
the  property.  He  therefore  was  not  damni- 
fied by  the  failure  to  index  the  mortgage. 

[3]  We  have  pointed  out  that  the  case  was 
tried  before  the  judge,  without  a  jury.  The 
state  of  the  case  was  not  agreed  on  by  the 
parties  or  their  attorneys,  nor  was  it  settled 
by  the  Judge,  as  is  permitted  by  P.  L.  1902, 
p.  566 ;  but  rather  the"  transcript  of  the  pro- 
ceedings and  testimony  at  the  trial  is  certi- 
fied to  this  court  by  the  judge  as  the  state  of 
the  case  pursuant  to  P.  U  1905,  p.  259.  The 
judge  made  no  finding  of  fact  with  respect 
to  actual  notice  of  the  existence  of  the  mort- 
gage. 

[4]  From  the  testimony  of  the  plaintiff 
himself  at  the  trial,  it  was  clearly  open  to 
the  judge  to  conclude  that  before  and  at  the 
time  the  plaintiff  purchased  the  property  he 
bad  actual  notice  of  the  existence  of  the 
mortgage  thereon. 

It  is  true  that  there  was  other  testimony 
from  which  a  contrary  conclusion  might  have 
been  reached.  But  on  appeal,  where  op- 
posite conclusions  might  have  been  drawn 
from  the  testimony,  that  conclusion  which 
is  essential  to  support  the  judgment  will  be 
taken  as  found.  Such  a  determination  -of 
a  question  of  fact  is  final  between  the  par- 
ties when  there  is  legal  evidence  to  support 
it    Backes  v.  Movsovich,  81.  Atl.  497. 

The  judgment  of  the  court  will  be  af- 
firmed. 


CAMPBELL  v.  WEBER  et  al 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
Nov.  18,  1912.) 

Dower  (g  49*)  —  How  Lost  —  Fraudulent 
Conveyances. 

When    a    husband    conveyed    land    to    bis 
wife    through   an    intermediary,   and   the   wife 

i'oined  in  the  deed  to  the  intermediary,  she  lost 
ier -inchoate  right  of  dower  and  took  an  estate 
in  fee  simple,  subject  to  the  right  of  a  judg- 
ment creditor  to  have  the  conveyance  treated  as 
void  as  against  his  debt 

[Ed.  Note. — For  other  cases.  Bee  Dower,  Cent. 
Dig.  §§  154-175 ;    Dec.  Dig.  |  49.*] 
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Appeal  from  Court  of  Chancery. 

Bill  by  William  O.  Campbell  against 
Charles  O.  Weber  and  others.  Decree  by 
the  Court  of  Chancery  (79  N.  J.  Eq.  519,  81 
Atl.  732)  for  plaintiff,  and  defendants  ap- 
peal.   Affirmed. 

Edwin  C.  McKeag,  of  New  Brunswick,  for 
appellants.  George  S.  Sllsser,  of  New  Bruns- 
wick, for  respondent 

PER  CURIAM.  The  decree  brought  up  by 
this  appeal  is  affirmed  for  the  reasons  stated 
in  the  opinion  filed  in  the  court  below  by 
Vice  Chancellor  Walker. 

One  expression  in  that  opinion  is  liable  to 
misconstruction,  viz.,  that  the  present  estate 
of  the  wife  "must  be  swept  away  from  her, 
because  it  rests  upon  the  conveyances  made 
to  defraud  the  complainant,  a  creditor;  so 
much,  at  least,  as  is  necessary  must  be  swept 
away,  but  the  balance,  if  any,  will  be  hers.". 
We  prefer  to  say  that  she  took  an  estate  in 
fee  simple,  subject  to  the  right  of  the  judg- 
ment creditor  to  have  the  conveyance  treated 
as  void  as  against  his  debt 


SMITH  v.  SMITH. 

(Court  "of  Errors  and  Appeals  of  New  Jersey. 

Nov.  18,  1912.) 

(8yUdbu»  iy  the  Court.) 

X.  Contempt  (|  21*) — Disobedience  to  In- 
valid Obdeb. 

The  orphans'  court  has  no  authority,  un- 
der the  statute  (3  Comp.  St  1910,  p.  3870,  | 
152),  to  attach  for  contempt  an  executor  be- 
cause he  refuses  to  obey  an  order  requiring  him 
to  turn  over  the  assets  of  an  estate  in  his  hands 
to  bis  coexecutor,  if  such  order  be  made  While 
he  is  still  in  office.  That  power  comes  into  ex- 
istence only  after  removal  from  office  of  such 
executor. 

[Ed.  Note.— For  other  cases,  see  Contempt 
Cent  Dig.  ||  63-66 ;    Dec.  Dig.  {  21.*] 

2.  Executobs  and  Administrators  (|  507*) 
— Accounting — Reference  to  Masteb. 
Nor  has  such  court  power  to  refer  to  a  mas- 
ter in  chancery  the  matter  of  stating  the  ac- 
counts of  an  executor  until  he  has  filed  his  ac- 
count and  exception  made  thereto  by  some  in- 
terested party;  for  its  right  to  take  this  pro- 
cedure is  limited  by  statute  to  this  situation. 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  ||  2004,  2005, 
2178-2191;   Dec.  Dig.  §  607.*] 

Appeal  from  Prerogative  Court 
Order  of  the  orphans'  court  to  require  Rita 
B.  Smith  and  Sarah  Smith,  executrices,  to 
file  an  account  The  orphans'  court  made 
a  decree  settling  the  amounts,  and  allowed 
exceptions  filed  by  Sarah  Smith,  but  refused 
those  filed  by  Rita  B.  Smith,  and  ordered 
that  she  be  removed  as  executrix.  From  -af- 
firmance of  the  decree  in  the  prerogative 
court  Rita  B.  Smith  appeals.  Reversed  and 
remanded-. 

The  facts  necessary  for  the  consideration 
and  determination  of  this  appeal  are:  That 
John    Smith   died   leaving   a    last  will,    in 


which  he  appointed  his  wife,  Sarah  Smith, 
and  his  niece,  Rita  B.  Smith,  to  be  the  ex- 
ecutrices thereof,  who  probated  the  will 
July  26,  1905,  and  were  duly  appointed  to 
the  offices  to  which  they  were  therein  nom- 
inated. That  September  5,  1907,  a  paper 
purporting  to  cite  the  executrices  to  ac- 
count signed  by  one  of  the  Judges  of  the 
orphans'  court  was  served  on  the  two  ex- 
ecutrices. That  on  the  return  day  Sarah 
Smith  appeared  and  represented  to  the  court 
that  she  was  willing  to  account  but  could 
not  because  all  the  books  and  data  concern- 
ing the  administration  were  in  the  posses- 
sion of  her  coexecutrix,  who  refused  her 
access  to  them,  and  thereupon  the  orphans' 
court  made  an  order  requiring  Rita  B.  Smith 
to  turn  over  to  Sarah  Smith  all  such  books 
and  data,  in  order  that  she  might  prepare 
and  file  an  account  of  the  administration. 
That  December  6,  1907,  Sarah  Smith  filed 
her  petition  in  the  orphans'  court  setting 
up,  among  other  things,  that  her  coexecutrix 
had  refused  to  return  to  her  the  books  and 
papers,  but  Informed  her  that  they  were  In 
the  possession  of  her  counsel,  who,  applica- 
tion being  made  to  him,  refused  to  allow 
them  to  go  out  of  his  possession,  but  was 
willing  that  they  be  seen  In  his  office.  The 
petitioner  then  prayed  for  a  rule  requiring 
Rita  B.  Smith  to  show  cause  why  she  should 
not  be  removed  from  her  office  and  also  at- 
tached for  contempt  for  not  delivering  the 
books  and  papers.  That  the  orphans'  court 
allowed  a  rule  to  show  cause  as  prayed,  and 
referred  the  matter  of  accounting  to  a  mas- 
ter to  state  an  account  of  the  administration 
of  the  estate,  and  restrained  Rita  B.  Smith 
from  making  any  account  until  the  further 
order  of  the  court  That  the  master  report- 
ed the  amount  of  commission  due  the  execu- 
trices, the  amount  of  counsel  fees  to  be  al- 
lowed to  counsel  for  Rita  B.  Smith,  and 
that  the  balance  in  hand  was  $641.10.  To 
this  report  both  parties  filed  exceptions,  and 
on  the  19th  day  of  August  1909,  the  or- 
phans' court  made  a  decree  settling  the 
amounts  collected  and  disbursed  by  the  ex- 
ecutrices, and  also  allowed  the  exceptions 
filed  by  Sarah  Smith,  but  refused  those  Hied 
by  Rita  B.  Smith.  The  decree  further  ad- 
Judges  Rita  B.  Smith  to  be  in  contempt  "tor 
failure  to  obey  the  citation  of  this  court  to 
account  dated  September  fifth,  nineteen  hun- 
dred and  seven,  and  the  order  of  this  court 
made  herein  on  September  twentieth  In  the 
same  year,  directing  her  to  deliver  to  said 
Sarah  Smith  the  books,  papers,  vouchers, 
and  writings  connected  with  the  said  estate 
of  said  John  Smith,  deceased,  and  to  co- 
operate with  the  said  Sarah  Smith  In  the 
filing  of  an  account  relating  to  said  estate." 
The  decree  further  ordered  that  Rita  B. 
Smith  be  removed  from  her  office  as  ex- 
ecutrix. This  decree  was  affirmed  In  the 
prerogative  court,  from  which  this  appeal 
was  taken. 
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Hoe  4V  Runyon,  of  Jersey  City,  for  appel- 
lant James  S.  Erwin,  of  Jersey  City,  for 
respondent 

BERGEN,  J.  (after  stating  the  facts  as 
above).  We  are  not  able  to  perceive  any  le- 
gal ground  upon  which  this  decree  can  be 
supported.  As  to  that  part  of  it  which  ad- 
judges Rita  B.  Smith  to  be  guilty  of  a  con- 
tempt In  disobeying  the  citation  to  account 
it  appears  that  a  paper  writing,  signed  by 
one  of  the  Judges  of  the  orphans'  court  was 
served  upon  her;  but  this  was  not  the  cita- 
tion to  account  prescribed  by  the  123d  section 
of  the  orphans'  court  act  (3  Comp.  St.  1910, 
p.  3856),  which  can  only  be  Issued  by  the 
surrogate.  The  utmost  efficacy  that  can  be 
given  this  paper  would  be  that  of  an  order 
to  show  cause;  and  a  neglect  to  comply 
would  not  subject  a  party  to  attachment  for 
"failure  to  obey  the  citation  of  this  court  to 
account"  No  attempt  was  made  by  the  or- 
phans' court  to  proceed  as  If  this  paper  was 
a  rule  to  show  cause  under  section  179  of 
tbe  orphans'  court  act  In  addition  to  what 
has  been  said,  the  court  ordered  an  account- 
ing before  a  master,  and  restrained  the  ex- 
ecutrix from  proceeding  to  account  in  the  or- 
phans' court 

[1]  The  second  ground  upon  which  the  or- 
der for  attachment  is  based  Is  the  failure  to 
deliver  to  her  coexecutrlx  the  books  and 
vouchers  "connected  with  said  estate."  As 
tbe  order  to  deliver  them  was  made  before 
tbe  executrix  was.  removed  from  office,  and 
while  she  was  still  one  of  the  executrlces 
of  tbe  estate,  the  orphans'  court  had  no 
power  to  make  such  order. 

The  authority  of  the  orphans'  court  to  re- 
quire an  executor  to  turn  over  assets  of  the 
estate  to  a  coexecutor  is  limited  by  section 
152  of  the  orphans'  court  act  to  cases  where 
tbe  executor  has  been  removed;  and,  as  the 
coexecutor  In  this  case  had  not  been  remov- 
ed when  the  order  was  made,  the  orphans' 
court  had  no  jurisdiction  to  make  It  There- 
fore, as  the  court  had  made  an  order  with- 
out warrant  in  law,  the  executrix  was  not 
bound  to  obey  it  It  was  as  If  no  such  or- 
der bad  been  made ;  and  tbe  party  could  not 
be  in  contempt  of  an  order  nonexistent  in 
law. 

[2]  The  other  point  raised  assails  the  pow- 
er of  the  orphans'  court  to  order  an  account- 
ing by  a  master,  and  to  make  decree  there- 
on under  tbe  circumstances  existing.  The 
orphans'  court  act  prescribes  how  accounts 
of  this  character  shall  be  stated  and  con- 
firmed ;  and  by  section  122  it  Is  declared  that 
they  shall  not  be  allowed,  except  on  at  least 
one  month's  notice  by  advertisements  set 
op  in  five  or  more  public  places  in  the  coun- 
ty where  the  settlement  is  to  be  made,  and 
by  due  advertisement  in  one  or  more  news- 
papers. It  is  not  pretended  that  in  this  case 
any  such  procedure  was  followed. 

The  power  of  the  orphans'  court  to  refer 
an  account  to  a  master  is  to  be  found  in 


section  126  of  the  same 'act;  but  that  power 
Is  limited  to  cases  where  notice  has  been 
duly  given,  a  final  account  exhibited,  and 
exceptions  to  tbe  account  made  by  persons 
Interested,  in  which  case  the  court  may  hear 
the  contest  or  refer  it  to  the  surrogate,  an 
auditor,  or  master  to  hear  the  parties  and 
their  witnesses  and  thereupon  restate  the 
account  The  proceedings  in  this  case  show 
that  no  account  was  filed;  and  therefore  tbe 
foundation  of  the  right  to  refer  to  a  master 
did  not  exist,  and  the  action  of  the  court 
was  not  justified  by  any  statute. 

The  course  to  be  pursued  in  cases  where 
an  executor  refuses  to  account  is  to  remove 
him  and  appoint  another  In  his  stead,  who 
will  account,  according  to  the  requirements 
of  the  statute,  upon  due  notice  and  adver- 
tisement and  when  removed  to  require  the 
disqualified  executor  to  turn  over  to  the 
new  appointee  the  assets  of  the  estate.  When 
the  account  Is  properly  before  the  court,  if 
exceptions  are  filed  to  it  they  may  then  be 
disposed  of  by  the  court,  or  a  restatement 
ordered  to  be  made  by  one  of  the  statutory 
officers. 

In  the  present  case  none  of  the  statutory 
requirements  were  observed,  and  the  order 
of  the  orphans'  court  cannot  be  sustained, 
and  should  be  set  aside. 

The  decree  of  the  prerogative  court  will 
be  reversed  and  the  record  remitted  to  that 
court,  in  order  that  the  views  here  ex- 
pressed may  be  carried  out 


STATE  v.   STRASSER. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

Nov.  18,  1912.) 

(BvUabut  by  the  Court.) 

Embezzlement  (I  89*>— Evioence  —  Admis- 
sibility. 

An  attorney  at  law  agreed  to  prepare  and 
file  a  certificate  extending  the  corporate  existence 
of  a  company  at  a  total  expense  to  the  company 
of  $75,  including  filing  fees.  The  company's 
check  for  $30  was  paid  to  the  attorney  for  the 
state  filing  fee,  deposited  by  him,  and  his  own 
check  for  $30,  which  he  sent  to  the  Secretary 
of  State,  was  protested.  The  company  obtained 
its  certificate  by  the  payment  to  the  Secretary 
of  State  of  $30.  Upon  his  trial  for  the  fraudu- 
lent conversion  of  the  $30  that  had  been  paid 
to  him,  the  defendant  offered  evidence  to  show 
that  the  company  had  not  paid  him  the  $75  it 
had  agreed  to  pay  for  its  certificate.  Held, 
that  tbe  exclusion  of  this  evidence  was  error, 
as  it  was  competent  and  material  upon  the  ques- 
tion whether  any  fraudulent  conversion  of  the 
company's  money  had  resulted  or  could  have 
resulted  unless  the  company  paid  more  for  its 
certificate  than  it  bad  agreed  to  pay,  and  hence 
was  relevant  upon  the  question  of  a  fraudulent 
intent. 

[Ed.   Note. — For  other  cases,   see   Embezzle- 
ment, Cent  Dig.  |  62;   Dec.  Dig.  f  39.*] 
Walker,  Oh.,  dissenting. 

Error  to  Supreme  Court 
Otto   J.    Strasser   was  convicted   of  the 
fraudulent  conversion  of  money  Intrusted  to 
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him  as  agent,  and  brings  error.    Reversed, 
and  venire  de  novo  granted. 

Addison  Ely,  of  Rutherford,  for  plaintiff 
In  error.  Wendell  J.  Wright,  of  Hackensack, 
for  the  State. 

GARRISON,  J.  The  plaintiff  In  error.  Otto 
J.  Strasser,  was  indicted  for  the  fraudulent 
conversion  of  $30  Intrusted  to  him  by  a  cer- 
tain corporation  as  Its  agent  He  was  con- 
victed as  charged,  and  brings  this  writ  of 
error  upon  a  bill  of  exceptions  sealed  at  the 
trial.  The  facts  were  these:  Strasser  was 
an  attorney  at  law  employed  as  such  by 
Claus  Ahrens  &  Co.,  a  corporation  of  this 
state  that  was  originally  Incorporated  for 
five  years.  In  January,  1911,  Strasser  was 
engaged  by  this  company  to  prepare  and  file 
a  certificate  extending  the  term  of  its  cor- 
porate existence  which  he  agreed  to_  do  at 
a  cost  to  the  company  of  $75,  which  was  to 
include  all  expenses.  The  payment  to  Stras- 
ser of  a  part  of  this  sum,  which  is  the  basis 
of  the  criminal  charge  against  him,  is  best 
given  in  the  exact  language  of  the  only  wit- 
ness who  testified  upon  the  subject  This 
witness  was  Eleanor  Frye  who,  after  stating 
that  she  was  secretary  and  treasurer  of 
Claus  Ahrens  &  Co.,  was  asked  to  state  a 
conversation  she  had  with  Mr.  Strasser  -on 
February  9,  1911,  to  which  her  reply  was: 
"Mr.  Strasser  called  me  up  over  the  phone 
and  asked  me  for  two  checks,  one  for  $30 
and  one  for  $5,  for  filing  the  extension  papers 
with  the  Secretary  of  State,  and  the  record- 
er's office,  I  believe,  in  Hackensack,  respec- 
tively. Q.  What  did  you  say  to  him,  if  .any- 
thing? A  Well,  I  told  him  I  would  let  him 
have  the  checks."  She  further  testified  that 
she  took  the  checks  herself  to  Mr.  Strasser, 
but  had  no  further  conversation  with  him ; 
and  this  was  the  entire  testimony  upon  the 
subject  The  subsequent  history  of  the  trans- 
action was  that  Strasser  deposited  the 
checks,  mailed  to  the  Secretary  of  State  his 
own  check  for  $30,  which  was  protested,  and 
that  the  certificate  was  filed  by  the  Secretary 
of  State  upon  receiving  from  the  company 
its  check  for  $31.40  to  cover  the  filing  fee 
and  cost  of  protest  This  was  the  state's 
case. 

In  his  defense,  Strasser,  not  denying  any  of 
these  facts,  took  the  stand  and  sought  to 
prove  the  additional  fact  that  Claus  Ahrens 
A  Co.  had  not  paid  blm  the  $75,  i.  e.,  the 
sum  the  company  agreed  to  pay  for  its  cer- 
tificate of  extension.  The  question  was  ob- 
jected to  by  the  prosecutor  as  incompetent 
and  Immaterial,  which  objection  was  sus- 
tained by  the  court  and  an  exception  allowed, 
upon  which  error  has  been  duly  assigned. 

The  rejection  of  this  testimony  was  in  our 
opinion  erroneous.  It  was  relevant  to  the 
fraudulent  conversion  with  which  the  de- 
fendant was  charged.  The  case  of  the  state 
Tested  essentially  upon  an  intent  to  defraud 


this  corporation  of  its  property,  L  e.,  of  the 
$30  which  was  part  of  the  stipulated  cost 
of  obtaining  the  certificate.  The  corpora- 
tion had  agreed  to  pay  this  sum  as  the 
total  expense  to  it  of  the  certificate  extend- 
ing its  corporate  life.  As  long,  therefore,  as 
it  got  all  that  It  bargained  for,  without  be- 
ing obliged  to  expend  more  than  the  agreed 
price,  it  could  not  be  defrauded.  The  state's 
case  showed  that,  after  paying  the  $35  to 
Strasser,  the  company  got  its  certificate  of 
extension  by  the  payment  of  the  additional 
sum  of  $31.40.  At  this  juncture  Strasser  had 
done  all  he  agreed  to  for  the  $72,  with  the 
exception  of  paying  this  filing  fee;  and,  if 
the  two  checks  for  $35  were  all  it  had  paid 
to  Strasser,  the  company  had  still  remain- 
ing in  its  hands  $40  with  which  to  pay  the 
filing  fee  of  $30,  and  hence  was  not  defraud- 
ed, and  could  not  be  as  long  as  It  'had  not 
paid  for  Its  certificate  more  than  it  agreed 
to  pay. 

Unless  and  until  the  defendant's  conduct 
compelled  or  Induced  the  company  to  part 
with  more  than  $75  in  order  to  obtain  its 
certificate,  no  fraud  resulting  in  a  criminal 
conversion  of  its  money  could  be  effected, 
and,  where  no  fraud  could  be  effected,  the 
presumption  is  that  no  fraud  could  be  intend- 
ed.   State  v.  Redstrake,  39  N.  J.  Law,  365. 

It  is  the  fraudulent  intent  that  is  essential 
in  cases  brought  under  this  statute.  Sec- 
tion 184  of  the  Crimes  Act  (Act  June  14,  1898 
[P.  L.  p.  824]).  As  was  .said  in  Burnett  v. 
State,  62  N.  J.  Law,  510,  41  Atl.  719:  "To 
warrant  a  conviction  under  a  statute  like 
that  sub  judlce  (this  same  statute),  a  fraudu- 
lent Intent  is  essential.''  To  the  same  effect 
are  State  v.  Temple,  63  N.  J.  Law,  375,  43 
Atl.  697,  State  v.  Deutsch,  77  N.  J.  Law,  292, 
72  Atl.  5,  and  in  one  aspect  Fitzgerald  ▼. 
State,  50  N.  J.  Law,  475,  14  Atl.  746. 

The  material  element  of  fraudulent  intent, 
as  was  pointed  out  by  Mr.  Justice  Reed  in 
State  v.  Redstrake,  is  a  design  to  affect  the 
rights  of  another,  to  get  the  property  of 
another,  in  the  present  case  to  get  more  of 
the  money  of  Claus  Ahrens  &  Co.  than  it 
had  agreed  to  pay.  If  this  was  no  part  of 
the  defendant's  design,  it  had  a  direct,  in- 
deed a  controlling,  effect  upon  the  question 
of  his  fraudulent  Intent 

The  defendant  had  a  right  to  argue  that, 
unless  the  Intent  existed  to  get  more  of  the 
money  of  Claus  Ahrens  &  Co.  than  they  had 
agreed  to  pay,  the  intent  to  defraud  them  did 
not  exist  They  had  agreed  to  pay  $75,  hence 
it  was  essential  to  the  validity  of  this  argu- 
ment to  show  that  they  had  not  paid  that 
sum.  Whether  or  not  an  intent  to  defraud 
Claus  Ahrens  &  Co.  existed  was  for  tx»e 
jury,  hence  the  weight  to  be  given  to  this 
argument  was  for  them;  but  the  argument; 
could  not  be  made  unless  the  necessary  facts 
were  permitted  to  be  proved. 

The  fact  that  the  proffered  testimony 
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no  extenuation  of  the  attorney's  conduct 
from  the  professional  standpoint  is  aside 
from  the  case.  The  defendant  was  not  being 
tried  for  unprofessional  conduct,  or  even  for 
a  breach  of  a  civil  contract,  but  for  the 
criminal  conversion  of  another's  money. 
Upon  this  charge  he  had  a  right  to  show,  if 
he  could,  that  the  transaction,  instead  of 
being  a  criminal  conversion,  was  one  in 
which  each  party  had  got  what  the  other 
party  agreed  he  should  have. 

The  error  in  excluding  the  defendant's 
testimony  was  therefore  prejudicial  to  him  in 
making  his  defense  on  the  merits. 

The  Judgment  of  the  Supreme  Court  is 
reversed  to  the  end  that  a  venire  de  novo 
may  be  awarded. 

WALKER,  G,  dissents. 


BOWLBT  v.  BOARD  OF  CHOSEN  FREE- 
HOLDERS   OF   MORRIS   COUN- 
TY et  al. 

(Supreme  Court  of  New  Jersey.     Nov.  23, 
1812.) 

(Svllabut  by  the  Court.) 

1.  Weights  and  Measures  ({  8*)— Officers 
— Removal. 

One  holding  the  office  of  county  superin- 
tendent of  weights  and  measures  in  the  county 
of  Morris,  being  a  ''person  who  holds  office  in 
subordination  to  or  by  appointment  from"  the 
board  of  chosen  freeholders  of  that  county,  and 
whose  term  of  office  is  "not  fixed  by  any  statute 
of  this  state/'  is  subject  to  peremptory  removal 
from  such  office  by  such  board,  without  making 
or  sustaining  charges  or  granting  hearing,  un- 
less it  appears  that  such  person  belongs  to  a 
class  of  persons  protected  by  statute  from  such 
removal. 

[Ed.  Note.— For  other  cases,  see  Weights  and 
Measures,  Cent.  Dig.  f  10;    Dec.  Dig.  §  8.*] 

2.  Officebs  (g  69*)— Preferences— Fibe  De- 
partments— Exempt  Firemen. 

In  the  absence  of  provision  by  local  ordi- 
nance or  by-law,  no  person  can  be  an  exempt 
fireman  of  the  Dover  Fire  Department  unless 
the  same  is  provided  for  by  statute. 

[Ed.    Note.— For   other   cases,    see    Officers, 
Dec.  Dig.  |  69.»] 

3.  Officers  (|  60*)— Subjects  and  Titles— 
Exempt  Firemen. 

The  provision  of  section  14  of  P.  L  1889, 

S.  19.  as  amended  by  P.  L.  1890,  p.  44  (2  Gen. 
t.  1896,  p.  1513,  |  198),  that,  where  there  is 
no  local  law  or  ordinance  fixing  the  period  of 
service  required  to  entitle  one  to  become  an 
exempt  fireman,  a  service  of  seven  years  as  an 
active  fireman,  etc.,  shall,  "for  the  purpose  of 
this  act,"  be  taken  to  constitute  said  fireman  an 
exempt  fireman,  must  be  restricted  to  the  one 
object  of  the  act  as  evidenced  by  its  title,  "An 
act  authorizing  and  providing  for  the  incorpora- 
tion of  associations  of  exempt  firemen,  and  the 
formation  of  a  state  association  of  exempt  fire- 
men," as  supplemented  and  defined  by  the  dec- 
laration of  section  6  of  the  act  that  the  object 
of  such  corporations  "shall  be  to  establish,  pro- 
vide for  and  maintain  a  fund  for  the  relief, 
support  or  burial"  of  members,  their  widows 
and  orphans. 

[Ed.    Note.— For    other    cases,    see    Officers, 
Dec.  Dig.  §  69.»] 


4.  Officers  (|  69*)  —  Removal  —  "Exempt 

Fireman." 

The  character  of  "exempt  fireman"  es- 
tablished by  section  14  of  P.  L.  1889,  p.  19,  as 
amended  by  P.  L  1890,  p.  44  (2  Gen.  St  1895, 
p.  1513,  §  198),  has  no  other  force  or  office 
than  the  fixing  of  the  necessary  qualifications 
for  membership  in  associations  formed  under 
the  act,  and  cannot  of  itself  be  relied  upon,  by 
a  person  having  that  character,  to  bring  him 
within  the  protection  of  chapter  212  of .  Laws 
of  1911  (P.  L  p.  444). 

[Ed.  Note.— For  other  cases,  see  Officers, 
Dec.  Dig.  !  69.*] 

Certiorari  prosecuted  by  Charles  W.  Bowl- 
by  to  review  a  resolution  of  the  Board  of 
Chosen  Freeholders  of  the  County  of  Morris 
and  others  removing  the  prosecutor  from  the 
office  of  county  superintendent  of  weights 
and  measures.    Resolution  affirmed. 

Argued  February  term,  1912,  before 
TRENCHARD,  PARKER,  and  MINTURN, 
JJ. 

Vreeland,  King,  Wilson  &  Llndabury,  of 
Newark,  for  prosecutor.  George  G.  Runyon, 
of  Morristown,  for  defendants. 

TRENCHARD,  J.  On  December  13,  1911, 
the  board  of  chosen  freeholders  of  the  county 
of  Morris  elected  the  prosecutor  of  this 
writ,  Charles  W.  Bowlby,  "superintendent  of 
weights  and  measures  for  a  term  of  three 
years,  at  a  salary  of  $1,500  per  year." 

[1]  On  January  1, 1912,  the  new  board,  by 
a  majority  vote  of  all  its  members,  passed  a 
resolution  as  follows:  "Resolved,  that  the  of- 
fice of  superintendent  of  weights  and  meas- 
ures in  this  county  be  vacated,  and  the  pres- 
ent Incumbent,  Charles  W.  Bowlby,  be  and 
he  hereby  is  removed  from  said  office,  and 
that  a  copy  of  this  resolution  be  delivered  to 
him  by  the  clerk  of  this  board."  By  this 
writ  the  prosecutor,  Bowlby,  challenges  the 
validity  of  the  latter  resolution.  We  think 
it  was  a  valid  exercise  of  power.  It  will  be 
noticed  that  the  resolution  in  question  did 
not  attempt  to  abolish  the  office,  but  merely 
vacated  the  office,  and,  so  far  as  appears 
from  the  record  no  successor  has  as  yet  been 
designated.  The  office  of  county  superintend- 
ent of  weights  and  measures  was  created  by 
chapter  201  of  P.  L.  1911,  p.  414.  Section 
9  of  that  act  provides  that  "the  department 
of  weights  and  measures  shall  consist  of  a 
state  superintendent,  of  assistant  state  su- 
perintendents, of  county  superintendents," 
etc.  Section  10  provides  that  "the  governing 
bodies  of  the  respective  counties  shall  desig- 
nate the  county  superintendent."  It  appears, 
therefore,  that  the  office  of  county  superin- 
tendent of  weights  and  measures  is  a  public 
office,  and  an  examination  discloses  that  the 
term  of  such  office  Is  not  fixed  by  the  statute 
creating  it. 

By  section  5  of  P.  L.  1885,  p.  135  (Gen.  Stat 
p.  437,  §  159),  the  board  of  chosen  freeholders 
has  power,  by  a  majority  vote  of  all  the 
members  of  such  board,  to  remove  from  office 
any  person  who  holds  office,  in  subordination 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  &  Am.  Dig.  Key-No.  Series  *  Rep'r  Indexes 
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to  or  by  appointment  from  such  board,  In  all 
cases  where  the  term  of  such  office  Is  not 
fixed  by  any  statute  of  this  state.  The 
board,  In  the  absence  of  statutory  require- 
ment Is  not  obliged  to  make  or  sustain  charges 
or  grant  a  hearing.  Sweeney  v.  Stevens,  46 
N.  J.  Law,  344.  We  hereinafter  point  out 
that  we  find  no  such  statutory  requirement 
applicable  to  the  prosecutor,  and  we  remark 
at  this  point  that  It  is  not  contended  nor  sug- 
gested that  a  consideration  of  the  effect  of 
the  civil  service  act  Is  Involved  in  this  case. 
So  far  as  appears,  the  county  of  Morris  has 
not  adopted  the  act. 

We  are  thus  brought  to  the  question 
whether  the  prosecutor  is  protected  from  re- 
moval by  reason  of  being  an  exempt  fireman. 
The  act  upon  which  the  prosecutor  rests  his 
contention  Is  chapter  212  of  P.  L.  1911,  p. 
444,  the  first  section  of  which  reads  as  fol- 
lows: "1.  No  person  now  holding  a  position 
or  office  under  the  government  of  this  state, 
or  the  government  of  any  county,  city,  town, 
township  or  other  municipality  of  this  state, 
or  who  may  hereafter  be  appointed  to  any 
such  position,  whose  term  of  office  Is  not  now 
fixed  by  law,  and  receiving  a  salary  from 
such  state,  county,  city,  town,  township  or 
other  municipality,  who  is  an  exempt  fireman 
of  any  volunteer  fire  department,  volunteer 
fire  engine,  hook  and  ladder,  hose  or  supply 
company  or  salvage  corps  of  any  city,  town, 
township,  borough  or  fire  district  of  this 
state,  holding  an  exemption  certificate  issued 
to  him  as  such  exempt  member  of  any  such 
volunteer  fire  department,  company  or  corps, 
shall  be  removed  from  such  position  or  office 
except  for  good  cause  shown  after  a  fair  and 
impartial  hearing,  but  such  exempt  fireman 
shall  hold  his  position  or  office  during  good 
behavior  and  shall  not  be  removed  for  politi- 
cal reasons."    . 

[2]  The  prosecutor  claims  to  be  an  exempt 
fireman  of  a  volunteer  fire  department  of  the 
town  of  Dover,  holding  an  exemption  certifi- 
cate Issued  to  him  as  such  member.  To  be 
entitled  to  the  benefit  of  the  act,  the  prose- 
cutor must  "hold"  an  exemption  certificate. 
The  evidence  of  this  is  very  unsatisfactory. 
We  do  not  stand  on  the  want  of  physical  pos- 
session. The  fact,  If  It  be  a  fact,  that  the 
certificate  had  been  lost  Is  inconsequential, 
If  it  were  fairly  proved  to  have  been  lawfully 
issued  to  him.  But  the  difficulty  lies  deeper. 
We  fail  to  find  evidence  that  he  is  an  ex- 
empt fireman  within  the  meaning  of  chapter 
212  of  Laws  of  1911,  and  the  burden  of  proof 
rests  upon  him.  It  appears  that  in  1889  the 
prosecutor  was  elected  a  member  of  the 
board  of  fire  wardens  of  Dover,  and  that  in 
1903  bis  resignation  was  accepted.  It  is  ad- 
mitted that  he  has  not  caused  his  name  to 
be  filed  in  the  office  of  the  county  clerk,  with 
the  title  and  location  of  the  fire  company  in 
which  he  claims  to  be  enrolled.  It  is  admit- 
ted that  his  name  does  not  appear  in  the  fire- 
man's register  in  the  county  clerk's  office.  It 
is  also  admitted  that  he  has  never  filed  a  cer- 


tificate of  his  service  as  a  member  of  any 
fire  department  or  any  fire  company  for  sev- 
en years,  signed  by  the  chief  of  the  Dover 
fire  department  and  the  town  clerk  of  Dover, 
or  either  of  them,  or  by  the  presiding  officer 
of  any  fire  company  of  Dover,  in  the  county 
clerk's  office;  and  that  his  name  is  not  filed 
or  registered  In  the  county  clerk's  office  as 
that  of  an  exempt  fireman. 

The  town  of  Dover  was  incorporated  under 
an  act  entitled  "An  act  to  incorporate  Dov- 
er," approved  April  1,  1869  (P.  L.  1869,  p. 
1161),  paragraph  20  of  section  13  of  which 
act  provides  that  the  common  council  of  Dov- 
er shall  have  power  within  the  town  to 
make,  establish  and  modify,  amend,  or  re- 
peal ordinances  "to  establish,  regulate  and 
control  a  fire  department,  and  define  the 
manner  of  the  appointment  and  removal  of 
the  officers  and  members  of  the  fire  depart- 
ment, their  duties  and  their  compensation; 
to  provide  fire  engines  and  other  apparatus, 
and  engine  houses  and  other  places  for 
keeping  and  preserving  the  same,  and  to  pro- 
vide for  extinguishing  fires."  On  February 
11,  1874,  Dover  enacted  an  ordinance  enti- 
tled, "An  ordinance  to  establish  and  regu- 
late the  fire  department  and  for  the  preven- 
tion and  extinguishment  of  fires,"  which 
(with  two  amendments  increasing  the  num- 
ber of  fire  wardens  from  9  to  25,  passed  in 
1884  and  1885)  remained  in  force,  and  under 
which  the  fire  department  of  Dover  was  es- 
tablished and  regulated  until  June  9,  1899, 
on  which  last-mentioned  date  it  was  super- 
seded by  an  ordinance  entitled,  "An  ordi- 
nance to  provide  for,  establish,  regulate  and 
control  the  fire  department,  and  to  establish 
rules  for  the  government  thereof,"  which  is 
still  in  force.  These  ordinances  are  the  only 
rules  and  regulations  of  the  Dover  Fire  De- 
partment so  far  as  appears.  Neither  of  them 
contain  provision  for,  or  a  reference  to,  ex- 
empt firemen.  In  the  absence  of  provision 
by  local  ordinance  or  by-law,  no  person  can 
be  an  exempt  fireman  of  the  Dover  Fire  De- 
partment unless  the  same  is  provided  for  by 
statute.  We  are  of  opinion  that  there  is  no 
statutory  provision  applicable  to  the  prose- 
cutor. 

[3]  Gen.  St  p.  1852,  |  44  (Revision  of 
1874),  provides  that  no  fireman  shall  be  enti- 
tled to  claim  exemption  from  jury  duty  un- 
less he  shall  file  his  name  In  the  county 
clerk's  office,  with  title  and  location  of  fire 
company  In  which  he  is  enrolled.  This,  It  Is 
admitted,  the  prosecutor  has  never  done. 
Gen.  Stat  p.  1857,  |  70  (P.  L.  1880,  p.  16S), 
provides  that  seven  years'  service  in  fire  de- 
partments of  any  city  shall  exempt  from  Jury 
duty  on  filing  certificate  of  such  service  In 
county  clerk's  office,  made  by  the  chief  of  the 
fire  department  or  the  city  clerk.  Dover  is 
not  a  city,  and  the  prosecutor  has  not  filed 
such  certificate.  Gen.  Stat  p.  1479,  f  18  (P. 
L.  1876,  p.  286),  Is  an  act  entitled,  "An  act 
for  the  incorporation  of  fire  companies,"  and 
provides  for  the  Incorporation  of  not  leas  than 
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10  persons  as  a  Are  company  by  such  name 
as  they  shall  ■■nnm?  and  choose,  and  the  fil- 
ing of  a  certificate  of  Incorporation  In  the 
county  clerk's  office.  By  a  supplement  there- 
to, passed  March  9,  1877  (P.  L.  1877,  p.  220), 
it  was  provided  that  any  person  serving  sev- 
en years  as  a  member  of  any  fire  company, 
organized  under  the  act  of  1876,  should  be 
thereafter  exempt  from  serving  in  militia  in 
time  of  peace  or  as  a  juror,  in  which  latter 
case  he  was  required  to  file  in  the  county 
clerk's  office  a  certificate  of  such  service  made 
by  the  presiding  officer  of  such  company.  By 
an  amendment  of  the  last-mentioned  supple- 
ment, passed  March  25,  1890  (P.  L,  1890,  p. 
118;  Gen.  Stat  p.  1480,  |  23),  it  was  provided 
that  any  person  who  had,  or  might  there- 
after have,  served  as  a  member  of  any  fire 
company  or  companies,  organized  under  the 
act  of  1876,  for  a  period  of  seven  years,  or 
separate  periods  amounting  in  all  to  seven 
years,  should  be  thereafter  exempt  from  mi- 
litia service  In  time  of  peace  or  as  a  juror, 
In  which  latter  case  he  was  required  to  file  in 
the  county  clerk's  office  a  certificate  of  such 
service  made  by  the  presiding  officer  of  such 
company. 

Neither  the  Dover  Fire  Department,  nor 
any  fire  company  of  Dover,  was  or  Is  organiz- 
ed under  "An  act  for  the  incorporation  of  fire 
companies,"  above  mentioned,  and  the  supple- 
ment thereto,  and  amendment  thereof.  More- 
over, the  certificates  provided  for  In  such 
supplement  and  amendment  have  not  been 
filed  by  the  prosecutor.  Gen.  Stat  p.  1492,  | 
85  (P.  L.  1884,  p.  265),  is  an  act  entitled,  "An 
act  to  give  certain  active  and  exempt  firemen 
the  same  advantages  in  respect  to  taxes  and 
jury  duty  as  now  are  or  hereafter  may  be 
allowed  to  members  of  the  national  guard  of 
this  state."  This  act  has  been  declared  un- 
constitutional. Christie  v.  Bayonne,  48  N.  J. 
Law,  407,  5  AtL  805. 

P.  L.  1890,  p.  117,  and  P.  L.  1902,  p.  279, 
are  acts  providing  for  the  exemption  of  mem- 
bers of  disbanded  fire  companies  or  depart- 
ments. P.  I*  1903,  p.  114,  is  an  act  providing 
for  the  exemption  of  firemen  in  any  township 
or  borough  who  shall  have  served  as  as  ac- 
tive fireman  for  seven  years  upon  filing  a  cer- 
tificate of  such  service,  made  by  the  presid- 
ing officer  of  the  company,  with  the  county 
clerk.  None  of  these  statutes  apply  to  the 
prosecutor.  He  was  not  a  member  of  any 
disbanded  company,  nor  had  he  filed  any  such 
certificate. 

Gen.  Stat  p.  1511,  S  184  et  seq.  (P.  L.  1889, 
p.  19),  is  an  act  entitled,  "An  act  authorizing 
and  providing  for  the  incorporation  of  as- 
sociations of  exempt  firemen,  and  the  forma- 
tion of  a  state  association  of  exempt  fire- 
men," and  is  the  act  upon  which  the  prose- 
cutor relies  as  constituting  him  an  exempt 
fireman. 

Section  1  thereof  provides  as  follows: 
"That  It  shall  and  may  be  lawful  for  any 
number  of  firemen,  not  leas  than  ten,  in  any 


of  the  cities,  towns,  boroughs,  townships,  or 
fire  districts,  of  this  state,  who  may  be  ex- 
empt firemen  pursuant  to  any  general  or  spe- 
cial law  of  this  state,  or  any  charter  or  act 
of  incorporation  or  supplement  thereto,  of 
any  municipality  of  this  state,  to  associate 
themselves  together  and  become  and  be  in- 
corporated, in  the  manner  hereinafter  pro- 
vided, under  and  by  the  name  of  the  associa- 
tion of  exempt  firemen  of  the  city,  town,  bor- 
ough, township,  or'  fire  district  of  ; 

using  the  name  of  the  city,  town,  borough, 
township,  or  fire  district  as  the  case  may  be, 
in  which  said  association  may  be  located." 

Section  6  of  the  act  reads  as  follows: 
"That  the  object  of  corporations  formed  un- 
der this  act  shall  be  to  establish,  provide  for 
and  maintain  a  fund  for  the  relief,  support 
or  burial  of  the  members  thereof,  and  of 
their  widows  and  orphan  children,  under 
such  rules  and  regulations  as  each  corpora- 
tion may  respectively  provide  and  adopt" 

Section  13  of  the  act  provides  as  follows: 
"That  any  exempt  fireman  of  this  state,  upon 
production  of  a  certificate  under  the  hand 
and  seal  of  the  clerk  of  any  county  In  this 
state,  setting  forth  that  the  exemption  cer- 
tificate of  such  exempt  fireman  is  duly  filed 
in  the  office  of  such  clerk,  shall  be  entitled  in 
any  and  all  the  counties,  cities,  towns,  bor- 
oughs, townships,  and  fire  districts  of  the 
state,  to  demand,  have  and  receive  all  the 
rights,  privileges,  benefits  and  exemptions  of 
whatsoever  kind  provided  for  exempt  fire- 
men by  any  law  of  this  state  now  or  here- 
after existing." 

Section  14  of  the  act  (as  amended  by  P. 
L.  1890,  p.  44;  Gen.  Stat  p.  1513,  |  198)  reads 
as  follows:  "That  for  the  purpose  of  this  act 
where  there  is  no  local  law  or  ordinance  fix- 
ing the  time  that  it  shall  be  necessary  for 
active  firemen  to  serve  to  be  entitled  to  be- 
come exempt  firemen,  and  receive  their  cer- 
tificates thereof,  a  service  of  seven  years  as 
an  active  fireman  in  any  fire  engine,  hook  and 
ladder,  hose  or  supply  company,  or  salvage 
corps,  the  members  of  which  corps  shall  have 
been  enlisted  from  among  the  active  firemen, 
or  in  any  other  association  or  fire  depart- 
ment or  board  of  fire  wardens,  or  as  chief 
of  any  fire  department  heretofore  or  here- 
after rendered  In  any  of  the  several  cities, 
towns,  boroughs,  townships  and  fire  districts 
In  this  state,  such  companies  being  under 
the  supervision  or  control  of  the  common 
council,  township  committee,  board  of  fire 
commissioners,  or  other  governing  board  or 
body  whatsoever,  shall  be  taken  to  constitute 
said  fireman  as  an  exempt  fireman,  and  to 
entitle  him  to  all  the  rights,  benefits  and  priv- 
ileges whatsoever  to  which  any  exempt  fire- 
men now  or  hereafter  may  become  entitled." 

In  this  act  the  term  "exempt  firemen"  is 
used  as  a  term,  the  significance  of  which  Is 
to  be  found  in  some  "general  or  special  law 
of  this  state,  or  any  charter  or  act  of  incor- 
poration or  supplement  thereto,  of  any  mu- 
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nlcipallty  of  tbls  state,"  and  by  Its  first  sec- 
tion is  confined  to  such  exempt  firemen.  It 
Is  not  the  purpose  of  the  act  to  establish 
what  shall  constitute  an  exempt  fireman,  or 
tbe  rights  of  an  exempt  fireman,  but  to  es- 
tablish tbe  qualifications  which  entitle  a  fire- 
man to  membership  In  its  associations  and 
to  the  enjoyment  of  tbe  benefits  thereof. 

The  provision  of  the  fourteenth  section  of 
the  act  that,  where  there  is  no  local  law  or 
ordinance  fixing  the  period  of  service  requir- 
ed to  entitle  one  to  become  an  exempt  fire- 
man, a  service  of  seven  years  as  an  active 
fireman,  etc.,  shall,  "for  the  purpose  of  tbls 
act,"  be  taken  to  constitute  said  fireman 
an  exempt  fireman,  must  be  restricted  to 
tbe  one  object  of  the  act  evidenced  by  its 
title,  "An  act  authorizing  and  providing 
for  tbe  incorporation  of  associations  of  ex- 
empt firemen,  and  the  formation  of  a  state 
association  of  exempt  firemen,"  as  supple- 
mented and  defined  by  the  declaration  of  the 
sixth  section  of  the  act,  that  the  object  of 
such  corporations  "shall  be  to  establish,  pro- 
vide for  and  maintain  a  fund  for  the  relief, 
support  or  burial"  of  members,  their  widows 
and  orphans.  It  Is  not  the  purpose  of  the 
thirteenth  and  fourteenth  sections  of  the  act 
to  extend  to  firemen  of  towns,  not  having 
regulations  defining  and  providing  for  exempt 
firemen,  benefits  other  than  its  own,  provid- 
ed and  defined  by  other  acts  for  classes  of 
exempt  firemen  by  those  other  acts  defined. 
To  so  construe  these  sections  would  be  to 
make  them  unconstitutional  as  within  the 
prohibitions  of  paragraph  4,  §  7,  of  article  4, 
of  the  Constitution  of  this  state,  which  pro- 
vides that  "every  law  shall  embrace  but  one 
object,  and  that  shall  be  expressed  in  tbe  ti- 
tle," and  "no  act  shall  be  passed  which  shall 
provide  that  any  existing  law,  or  any  part 
thereof,  shall  be  made  or  deemed  a  part  of 
the  act,  or  which  shall  enact  that  any  exist- 
ing law,  or  any  part  thereof,  shall  be  appli- 
cable, except  by  inserting  it  in  such  act" 
Hendrickson  v.  Fries,  45  N.  J.  Law,  555; 
Christie  v.  Bayonne,  48  N.  J.  Law,  407,  5  Atl. 
805.  A  construction  which  leads  to  declaring 
sections  of  an  act  unconstitutional  ought  not 
to  be  adopted  if  it  can  be  avoided.  It  is  the 
duty  of  the  courts  to  adopt  such  a  construc- 
tion as  will  sustain  the  constitutionality  of 
an  act  of  the  Legislature,  if  it  can  be  done 
without  violence  to  the  language  of  the  act 

[4]  We  therefore  hold  that  the  character 
of  "exempt  fireman"  established  by  section 
14  of  the  act  has  no  other  force  or  office  than 
the  fixing  of  tbe  necessary  qualifications  for 
membership  in  associations  formed  under  the 
act  It  Is  expressly  stated  as  being  made  for 
tbe  purposes  of  the  act  «nd  Is  thereby  re- 
stricted to  the  proper  purposes  of  the  act 
as  expressed  in  its  title  and  the  body  of  the 
act  and  cannot  of  itself  be  relied  upon,  by 
a  person  having  that  character,  to  bring  him 
within  the  protection  of  chapter  212  of  Laws 


of  1911.  We  have  not  been  referred  to  any 
other  statute,  and  in  our  examination  we 
have  not  found  any  statute  by  which,  or  in 
pursuance  of  which,  under  the  proofs  in  this 
case,  the  prosecutor  is  constituted  an  exempt 
fireman  of  the  Dover  Volunteer  Fire  Depart- 
ment. We  have  pointed  out  that  there  was 
no  local  ordinance  or  by-law  in  pursuance  of 
which  he  can  claim  to  be  such  exempt  fire- 
man. It  follows,  therefore,  that  he  is  not 
entitled  to  the  protection  of  chapter  212  of 
the  Laws  of  1911. 

The  resolution  under  review  will  be  affirm- 
ed, with  costs. 


FRANCIS  v.  ATLANTIC  CITY  GAS  CO. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

Nov.  18,  1912.) 

(Byllahu*  by  the  Court.) 
Municipal  Corporations  (|  706*)— Use  o* 

Streets — Actions  fob  Injuries. 

In  an  action  by  a  child  eight  years  of  age 
for  personal  injuries  caused  by  a  motorcycle 
striking  her,  the  judge  charged  that  if  the  jury 
found  that  the  plaintiff  had  started  to  cross  the 
street,  had  stopped,  and  then  started  back  on 
a  walk  and  was  struck,  they  had  a  right  to 
infer  that  tbe  cyclist  was  negligent ;  that  it  was 
the  duty  of  the  cyclist  to  be  on  tbe  lookout  so 
that  in  the  event  that  any  one  crossed  in  front 
of  his  path,  and  that  person  had  secured  the 
right  of  way,  he  might  be  in  a  position  to 
stop  the  motorcycle ;  that  by  securing  the  right 
of  way  was  meant  that  if  the  child  starting 
across  from  the  sidewalk  had  gotten  into  tbe 
street,  and,  if  she  saw  tbe  motorcycle,  thought 
she  could  get  across  in  advance  of  it,  she  had 
a  right  to  suppose  that  the  cyclist  would  govern 
his  conduct  and  stop  the  motorcycle  before  it 
ran  her  down.  Held,  that  this  instruction  was 
erroneous  because  it  permitted  an  inference  of 
negligence  from  the  mere  fact  of  collision,  no 
matter  how  negligent  the  child  may  have  been, 
and  because  it  made  the  right  of  way  depend 
on  whether  tbe  child  thought  she  could  get 
across  in  advance  of  the  motorcycle  without  re- 
gard to  negligence  of  either  party,  and  permit- 
ted the  cyclist  to  be  held  responsible,  although 
she  ran  suddenly  and  carelessly  in  front  of  his 
wheel. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  f  1618;    Dec.  Dig.   f 

Error  to  Circuit  Court  Atlantic  County. 

Action  by  Lorna  Francis  against  the  At- 
lantic City  Gas  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Re- 
versed, and  venire  de  novo  awarded. 

Bourgeois  &  Coulomb,  of  Atlantic  City,  for 
plaintiff  In  error.  Chandler  &  Robertson, 
of  Atlantic  City,  for  defendant  in  error. 

SWAYZE,  J.  This  to  an  action  for  an  In- 
jury to  the  plaintiff,  a  child  about  eight 
years  of  age,  by  a  motorcycle  controlled  by 
a  servant  of  the  defendant  company  which 
struck  her  In  the  public  street  We  think 
there  was  evidence  requiring  the  case  to  be 
submitted  to  the  jury,  but  we  find  error  In 
the  trial.  The  learned  trial  judge  charged 
the  jury  that  If  they  found  it  to  be  a  fact 
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that  the  plaintiff  had  started  across  the 
street,  and  bad  stopped,  and  then  started 
back  on  a  walk,  and  was  struck  by  the  cy- 
clist, they  had  a  right  to  infer  from  that 
that  he  was  not  exercising  ordinary  care,  and 
that  he  was  negligent  He  afterward  told 
them  that  it  was  the  duty  of  the  cyclist  to 
be  on  the  lookout,  so  that  in  the  event  that 
any  one  crossed  In  front  of  his  path,  and  that 
person  crossing  his  path  had  secured  the 
right  of  way,  be  might  be  in  a  position  to 
stop  the  motorcycle.  He  then  added  these 
words:  "And,  when  I  say  had  secured  the 
right  of  way,  I  mean  that  if  this  child,  start- 
ing across  from  the  sidewalk  onto  the  street, 
had  gotten  into  the  street,  and  if  you  find 
that  the  child,  if  it  saw  this  motorcycle, 
thought  It  could  get  across  in  advance  of 
the  motorcycle,  she  had  a  right  to  suppose 
that  the  motorcyclist  would  govern  his  con- 
duct, and  stop  the  motorcycle  before  it  ran 
her  down."  The  effect  of  this  charge  was 
to  permit  the  jury  to  infer  negligence  from 
the  mere  fact  of  the  collision,  no  matter  how 
negligent  the  child  herself  may  have  been. 
That  the  child  was  of  such  an  age  that  she 
might  perhaps  be  charged  with  negligence  is 
sufficiently  shown  by  the  judge  leaving  to  the 
jury  the  question  whether  she  had  sufficient 
intelligence  to  grasp  the  whole  situation  that 
confronted  her,  and  whether  having  grasped 
it,  and  exercised  the  care  of  her  age,  she 
could  have  avoided  the  accident  by  getting 
out  of  the  way  of  the  motorcycle.  It  is  ob- 
vious that,  in  the  case  of  any  one  old  enough 
to  be  chargeable  with  negligence,  a  collision 
with .  another  person  or  a  vehicle  may  be 
due  to  the  fault  of  either  party  or  to  the 
fault  of  both,  and  it  was  error  to  charge  the 
defendant  with  negligence  from  the  mere 
fact  of  collision.  This  error  was  emphasized 
by  the  attempt  of  the  judge  to  define  what  he 
meant  by  the  plaintiff  securing  the  right  of 
way,  for  he  made  that  depend  not,  as  our 
cases  do,  upon  whether  the  child  in  the  ex- 
ercise of  reasonable  care  reached  the  point 
of  collision  before  the  cyclist  if  in  the  ex- 
ercise of  the  like  reasonable  care  would  have 
reached  it,  but,  Instead,  he  made  the  right 
of  way  depend  upon  whether  the  child 
thought  it  could  get  across  in  advance  of 
the  motorcycle.  This  would  permit  her  to 
hold  the  cyclist  responsible,  even  though  she 
ran  suddenly  and  carelessly  in  front  of  his 
wheel,  provided  only  she  supposed  she  could 
get  across  in  advance  of  it 

These  errors  make  it  necessary  to  reverse 
tbls  judgment  The  only  other  assignment 
that  we  need  notice  is  that  part  of  the  charge 
which  permitted  the  jury  to  consider  the 
possibility  of  permanent  injury.  The  word 
"possibility"  is  unfortunate.  It  is  the  prob- 
ability of  permanent  injury  that  is  to  be 
considered. 

The  brief  of  the  plaintiff  in  error  con- 
tends that  the  court  erred  in  falling  to  state 


to  the  jury  that  in  awarding  damages  they 
must  take  into  consideration  the  age  of  the 
child,  and  to  capitalize  the  verdict  they  ren- 
der. The  rule  appealed  to  is  that  of  Baker 
v.  Public  Service,  79  N.  J.  Law,  249,  75  Atl. 
441,  but  this  does  not  require  capitalizing  the 
verdict,  but  an  allowance  on  account  of  the 
accumulations  of  Interest  until  the  child  at- 
tains its  majority.  The  point  however,  can- 
not be  considered  In  this  case,  first  because 
it  is  not  assigned  for  error ;  and,  second,  be- 
cause it  was  not  made  at  the  trial.  A  trial 
judge  is  entitled  to  have  bis  attention  called 
to  his  omission  of  any  legal  proposition  which 
it  is  his  duty  to  charge. 

For  the  reasons  stated,  the  judgment  must 
be  reversed,  and  a  venire  de  novo  awarded. 


PIERSON  r.  NEW  TORK.  S.  &  W.  R.  CO. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
Nov.  21,  1912.) 

1.  Appeal  and  Ebbob  (g  856*)  —Review  — 
Grounds  of  Decision. 

An  order  directing  a  verdict  for  defendant 
will  be  affirmed,  if  sustainable  on  any  ground 
advanced  in  support  of  it,  without  reference 
to  the  soundness  of  the  reason  given  by  the 
trial  court  therefor. 

fEd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |g  3406-3434;  Dec.  Dig.  g 
856.*] 

2.  Master  akd  Servant   (J  180*)— Injuries 
to  Servant—  Employer's  Inability  Act. 

Employer's  Liability  Act  April  22.  1908,  c 
149.  35  Stat  65  (U.  S.  Comp.  St.  Supp.  1911, 
p.  1322),  applies  only  to  railroad  companies 
while  engaged  in  Interstate  commerce  at  the 
time  of  the  happening  of  the  accident  which 
produces  the  injury  to  the  employ^,  and  then 
does  not  impose  a  liability,  unless  the  person 
injured  is,  at  the  time  of  the  accident  himself 
employed  by  the  carrier  in  such  commerce. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  f&  359-361,  363-368;  Dec 
Dig.  §  180.*] 

3.  Commerce    (g  27*)"— Interstate— Injubies 
to  Servant— Employer's  Liability  Act. 

Defendant,  a  common  carrier  engaged  in 
interstate  commerce,  having  purchased  certain 
rails,  after  their  arrival  at  destination  caused 
them  to  be  moved  to  the  place  where  they  were 
to  be  laid,  and  employed  plaintiff  and  other 
servants  to  unload  them  from  the  cars.  Plain- 
tiff was  Injured  by  the  dropping  of  one  of  the 
rails  on  his  foot,  due  to  the  negligence  of  his 
fellow  servants.  Held,  that  such  service  was 
not  work  done  in  interstate  commerce;  and 
hence  plaintiff  could  not  recover  under  federal 
Employer's  Liability  Act  April  22.  1908.  c.  149, 
35  Stat.  66  (U.  S.  Comp.  St.  Supp.  1911,  p. 
1322). 

[Ed.  Note. — For  other  cases,  see  Commerce, 
Cent.  Dig.  g  25;  Dec  Dig.  |  27.*] 

Error  to  Supreme  Court 

Action  by  James  I.  Pierson  against  the 
New  York,  Susquehanna  &  Western  Railroad 
Company.  Judgment  for  defendant,  and 
plaintiff  brings  error.    Affirmed. 

Coult  &  Dolan,  of  Newton,  for  plaintiff  In 
error.  George  S.  Hobart,  of  Jersey  City,  for 
defendant  in  error. 
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GUMMEBB,  G.  J.  This  action  was  brought 
to  recover  damages  for  injuries  received  by 
the  plaintiff  while  engaged  in  the  service  of 
the  defendant  company.  The  tatter's  liabili- 
ty is  rested  entirely  upon  the  federal  Em- 
ployer's Liability  Act  of  April  22,  1908  (Act 
April  22,  1908,  c.  149,  35  Stat  65  [U.  S. 
Comp.  St  Supp.  1911,  p.  1322]). 

The  material  facts  in  the  case  (and  they 
are  undisputed)  are  as  follows:  The  defend- 
ant corporation  Is  the  owner  and  operator 
of  a  railroad  that  to  some  extent  Is  used  in 
Interstate  commerce,  and  a  portion  of  which 
Is  located  In  Sussex  county,  in  this  state.  At 
the  time  of  the  happening  of  the  accident  to 
the  plaintiff,  the  company  was  engaged  in 
removing  old  rails  from  its  track,  and  re- 
placing them  with  new  ones,  at  a  point  be- 
tween Beaver  Lake  and  Ogdensburg,  both  of 
which  places  are  located  in  that  county. 
These  new  rails  had  been  purchased  by  the 
defendant  from  the  Buffalo  Steel  Company 
of  Buffalo,  N.  Y.,  and  were  shipped  from 
the  latter  place  to  Beaver  Lake,  part  of  the 
distance  over  the  line  of  the  Erie  Railroad 
Company,  and  the  rest  of  the  way  over  that 
of  the  defendant.  They  remained  at  Beaver 
Lake  some  three  or  four  days  after  their 
-arrival  there,  and  upon  the  cars  on  which 
they  had  been  carried  from  Buffalo.  At 
the  expiration  of  that  time  these  cars  were 
attached  to  an  engine  and  hauled  down  to 
the  place  where  the  new  rails  were  to  be 
put  in.  Upon  reaching  that  place  the  rails 
were  unloaded  from  the  cars  and  laid  on 
the  track  edge  by  a  gang  of  men,  14  In  num- 
ber, of  which  the  plaintiff  was  a  member. 
While  one  of  the  rails  was  being  lifted  out 
of  the  car  by  these  14  men,  and  while  it 
was  being  held  in  the  hands  of  all  of  them, 
the  end  of  it  furthest  from  where  the  plain- 
tiff was  standing  was  dropped.  His  hold 
upon  the  other  end  was  thereby  broken,  and 
the  rail  fell  upon  his  foot,  crushing  it  so 
badly  that  it  became  necessary  to  amputate 
■one  of  his  toes. 

Upon  the  case  thus  made  the  direction  of 
a  verdict  In  favor  of  the  defendant  was 
asked  upon  two  grounds:  First,  because  there 
was  no  proof  of  the  circumstances  under 
which  the  men  having  hold  of  the  end  of 
the  rail  furthest  from  the  plaintiff  dropped 
It,  and,  consequently,  nothing  upon  which  an 
Inference  of  negligence  on  their  part  could 
be  predicated;  and,  second,  because,  even  if 
the  dropping  of  the  rail  raised  a  presumption 
of  negligence  on  the  part  of  the  plaintiff's 
fellow  employes,  the  facts  did  not  bring  the 
case  within  the  purview  of  the  federal  Em- 
ployer's Liability  Act  which  imposes  liabili- 
ty, under  the  conditions  therein  specified, 
upon  a  master  for  injuries  received  by  a 
servant  through  the  carelessness  of  a  fellow 
servant  The  motion  was  granted ;  the  ruling 
being  pnt  upon  the  ground  that  no  negli- 
gence on  the  part  of  the  plaintiff's  fellow 


servants  was  shown.     On  this  ruling  the 
plaintiff  now  assigns  error. 

[1]  The  question  to  be  determined  is  wheth- 
er the  motion  to  direct  a  verdict  for  the  de- 
fendant was  properly  allowed  upon  either 
of  the  grounds  advanced  in  support  of  it; 
for,  if  it  was,  the  fact  that  one  of  the 
grounds  was  untenable,  and  that  this  ground 
was  the  one  upon  which  the  ruling  was  rest- 
ed, is  immaterial.  It  is  the  judicial  action, 
and  not  the  soundness  of  the  reason  which 
prompted  it,  that  is  under  review. 

Without  determining  whether  the  facts  re- 
cited made  the  question  of  the  negligence 
of  plaintiff's  fellow  servants  one  for  the  jury, 
in  case  It  became  material — a  matter  upon 
which  the  members  of  the  court  are  not 
agreed — we  take  up  the  consideration  of  the 
applicability  of  the  federal  statute  to  these 
facts. 

[2]  On  June  11,  1906,  Congress  passed  "An 
act  relating  to  liability  of  common  carriers 
in  the  District  of  Columbia  and  territories, 
and  common  carriers  engaged  in  commerce 
between  the  states,  and  between  the  states 
and  foreign  nations,  to  their  employes."  Act 
June  11,  1906,  c.  3073,  34  Stat  232  (U.  S. 
Comp.  St  Supp.  1911,  p.  1316).  By  the  first 
section  of  this  statute,  it  was  enacted  that 
"every  common  carrier  engaged  in  trade  or 
commerce  in  the  District  of  Columbia,  or  in 
any  territory  of  the  United  States,  or  between 
the  several  states,  or  between  one  territory 
and  another,  or  between  any  territory  or 
territories  and  any  state  or  states,  or  the  Dis- 
trict of  Columbia,  or  with  foreign  nations, 
or  between  the  District  of  Columbia  and 
any  state  or  states,  or  foreign  nations,  shall 
be  liable  to  any  of  its  employes,  or  in  case 
of  bis  death  to  his  personal  representative, 
•  *  *  for  all  damages  which  may  result 
from  the  negligence  of  any  of  its  officers, 
agents  or  employee,"  etc.  The  following  year 
the  validity  of  this  statute  was  before  the 
United  States  Supreme  Court  for  Its  con- 
sideration in  the  Employer's  Liability  Cases, 
207  U.  S.  463,  28  Sup.  Ct  141,  52  L  Ed.  297. 
That  court  held' that  the  statute  deals  with 
all  the  concerns  of  the  individuals  or  cor- 
porations to  which  it  relates,  If  they  engage 
as  common  carriers  in  trade  or  commerce 
between  the  states,  etc.,  and  does  not  confine 
Itself  to  the  interstate  commerce  business 
which  may  be  done  by  such  persons;  that 
stated  in  another  form,  the  statute  is  ad- 
dressed to  the  individual  or  corporations  who 
are  engaged  in  Interstate  commerce,  and  is 
not  confined  solely  to  regulating  the  inter- 
state commerce  business  which  such  persons 
may  do — that  is,  it  regulates  the  persons  be- 
cause they  engage  in  Interstate  commerce, 
and  does  not  alone  regulate  the  business  of 
interstate  commerce.  So  holding,  it  consid- 
ered that  the  act  being  addressed  to  all 
common  carriers  engaged  In  Interstate  com- 
merce, and  imposing  a  liability  upon  them 
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In  favor  of  any  of  their  employes,  without 
qualification  or  restriction  as  to  the  business 
In  which  the  carriers  or  their  employes  may 
be  engaged  at  the  time  of  the  Injury,  includ- 
ed subjects  wholly  outside  of  the  power  of 
-Congress  to  regulate  commerce,  and  that,  as 
it  depended  for  its  sanction  wholly  upon  that 
authority,  it  was  repugnant  to  the  Constitu- 
tion, and  could  not  be  enforced. 

With  this  judicial  declaration  In  mind, 
Congress  passed  the  act  upon  which  the 
plaintiff  bases  his  right  of  recovery.  Its  title 
is  "An  act  relating  to  liability  of  common 
-carriers  by  railroad  to  their  employes  In 
certain  cases."  By  Its  first  section  It  Is 
enacted  "that  every  common  carrier  by  rail- 
road while  engaging  In  commerce  between 
any  of  the  several  states  or  territories,  or 
between  any  of  the  states  and  territories,  or 
between  the  District  of  Columbia  and  any 
of  the  states  or  territories,  or  between  the 
District  of  Columbia  or  any  of  the  States  or 
territories  and  any  foreign  nation  or  na- 
tions, shall  be  liable  in  damages  to  any  per- 
son suffering  Injury  while  he  is  employed 
by  such  carrier  in  such  commerce,  or,  in 
case  of  the  death  of  such  employe,  to  his 
or  her  personal  representative,"  etc  In 
passing  this  act  Congress  manifestly  intend- 
ed to,  and  did  in  fact,  eliminate  those  fea- 
tures of  the  earlier  statute  which,  in  the 
Judgment  of  the  United  States  Supreme  Court, 
rendered  It  unconstitutional.  By  it  liability 
is  Imposed  upon  a  common  carrier  by  rail- 
road, In  case  It  Is  engaged  in  the  business 
of  interstate  commerce,  but  only  while  en- 
gaffing  in  such  business  at  the  time  of  the 
happening  of  an  accident  which  produces 
injury  to  an  employe.  And  It  does  not  Im- 
pose such  liability,  even  when  the  carrier  Is 
so  engaged,  unless  the  person  injured  is,  at 
the  time  of  the  occurrence  of  the  accident, 
himself  employed  by  the  carrier  in  such 
commerce.  In  other  words,  the  purpose  of 
the  statute  is  "to  secure  the  safety  of  Inter- 
state transportation,  and  of  those  who  are 
employed  therein."  Mondou  v.  New  York, 
New  Haven  k  Hartford  R.  R.  Co.,  233  U. 
S.  1,  51,  32  Sup.  Ct  168,  176  (56  L.  Ed. 
327,  38  L.  R  A.  [N.  S.]  44).  As  was  said 
by  Bnffington,  J.,  in  Pedersen  v.  Del.,  Lack. 
ft  West  R  R  Co.  (O.  C.  A)  197  Fed.  537, 
speaking  for  the  United  States  Circuit  Court 
of  Appeals  (Third  Circuit):  "Interstate  trans- 
portation by  the  carrier  is  the  act  which  con- 
stitutes the  engaging  of  the  statute ;  and  the 
persons  for  whose  benefit  the  liability  is  cre- 
ated are  those  employes  who  have  a  real  and 
substantial  part  in  effecting  such  transporta- 
tion. The  final  test  is  the  relation  of  the 
employe's  work  to  Interstate  transportation 
at  the  time  of  the  injury." 

[3]  Applying  this  test,  the  direction  of  a 
verdict  for  the  defendant  was  proper.  The 
transportation  of  the  rails  from  Buffalo  to 
Beaver   Lake    was   Interstate  commerce,   at 


least  until  they  were  turned  over  to  the  de- 
fendant company  en  route  for  further  car- 
riage; but  when  they  reached  their  destina- 
tion at  Beaver  Lake  they  ceased  to  be  an 
object  of  such  commerce.  In  afterward  trans- 
porting them  from  Beaver  Lake  to  the  point 
where  they  were  to  be  used  In  replacement 
of  the  old  rails,  the  defendant  company  was 
not  engaged  in  commerce  at  all,  we  think — 
certainly  not  In  Interstate  commerce.  Nor 
was  the  work  of  installing  the  new  rails  in 
the  track  an  engaging  in  interstate  com- 
merce. The  repairing  of  an  instrument  of 
commerce,  which  is  used  sometimes  in  In- 
terstate and  sometimes  in  Intrastate  trans- 
portation, whether  It  be  the  roadbed  of  a 
railroad  or  a  car  or  an  engine  which  is  run 
over  it,  Is  not  an  engaging  in  commerce,  but 
a  preparation  for  engaging  therein  In  the 
future.  Pedersen  v.  Del.,  Lack.  &  West  R 
R  Co.,  supra.  This  being  so,  it  is  dear 
that  the  plaintiff  did  not  receive  his  Injury 
while  he  was  employed  by  the  defendant  in 
such  commerce. 

The  Judgment  under  review  must  be  af- 
firmed. 


LINBARGER  v.  BOARD   OF  EDUCATION 
OF  WEST  NEW  YORK. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
•    Nov.  18,  1912.) 

1.  Schools  and  School  Districts  (|  97*)— 
School  Bonds— Execution. 

Where  a  board  of  education,  with  author- 
ity to  issue  bonds  at  a  regularly  called  meeting, 
resolved  that  the  president  and  clerk  be  au- 
thorized and  directed  to  execute  the  bonds, 
such  resolution  conferred  complete  authority 
on  the  president  and  clerk,  and  bonds  issued  by 
them  pursuant  to  such  authority  were  validly 
executed. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  If  224-232;  Dec 
Dig.  &  97.*] 

2.  Municipal  Corporations  (|  938*)— Mu- 
nicipal Bonds  —  ' 'Negotiable  Instru- 
ments." 

Municipal  bonds  payable  to  bearer  are  ne- 
gotiable instruments,  and  the  rights  and  lia- 
bilities of  the  makers  and  holders  of  such  of 
them  as  have  come  into  existence  since  the 
passage  of  the  negotiable  instruments  act  (3 
Comp.  St.  1910,  p.  3732)  are  determinable  by 
the  provisions  of  that  act 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  ||  1955-1957;  Dec. 
Dig.  f  938.* 

For  other  definitions,  see  Words  and  Phrases, 
voL  5.  pp.  4767-4770;   voL  8,  p.  7731.] 

3.  Schools  and  School  Districts  (&  97*)— 
School  Bonds— Delivery. 

Negotiable  Instruments  Law  (3  Oomp.  St 
1910,  p.  3737)  |  16,  provides  that  every  nego- 
tiable instrument  Is  incomplete  and  revocable 
until  delivery;  as  between  the  immediate  par- 
ties, and  as  regards  a  remote  party  other  than  a 
holder  in  due  course,  the  delivery,  in  order  to 
be  effectual,  must  be  made  either  by  or  under 
the  authority  of  the  drawer,  acceptor,  or  in- 
dorser,  and  in  such  case  delivery  may  be  shown 
to  have  been  conditional,  or  for  a  special  pur- 
pose only,  and  not  for  the  purpose  of  trans- 
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f erring  the  property  in  the  instrument;  bnt, 
where  it  is  In  the  hands  of  a  holder  in  due 
course,  a  valid  deliver;  by  all  prior  parties,  bo 
as  to  make  them  liable  to  him,  is  conclusively 
presumed.  Held  that,  where  bonds  Issued  by  a 
board  of  education  were  delivered  to  the  pur- 
chaser without  requiring  him  to  make  payment, 
the  fact  that  they  were  never  paid  for  did  not 
affect  the  validity  of  the  delivery  of  the  bonds 
as  against  a  subsequent  bona  fide  holder  in  due 
course. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent.  Dig.  H  224-232;  Dec. 
Dig.  i  97.*] 

Error  to  Supreme  Court 

Action  by  Harvey  R.  Linbarger  against 
the  Board  of  Education  of  West  New  York. 
From  a  Judgment  for  plaintiff,  defendant 
brings  error.    Affirmed. 

Herbert  Boggs,  of  Newark,  and  Mark  A. 
Sullivan,  of  Jersey  City,  for  plaintiff  in  er- 
ror. Thomas  Mills  Day,  of  New  York  City, 
for  defendant  In  error. 


GUMMERE,  C.  J.  This  suit  was  brought 
by  the  holder  of  certain  interest  coupons 
which  had  been  cut  from  a  part  of  a  series 
of  105  bonds  of  $1,000  each,  payable  to  bear- 
er, purporting  to  have  been  issued  by  the 
board  of  education  of  the  town  of  West  New 
York  under  date  of  November  1,  1007,  and 
maturing  as  follows:  Two  of  them  on  the 
1st  of  January,  1912,  and  two  of  them  on  the 
1st  of  January  In  each  year  thereafter.  The 
bonds  were  complete  and  regular  on  their 
face,  and  were  sold  to  certain  banking  insti- 
tutions and  Individuals  by  the  firm  of  W. 
J.  Hayes  &  Son  at  various  times  ranging 
from  three  to  six  months  after  their  date; 
the  purchasers  paying  full  value  for  them, 
and  taking  them  without  notice  of  any  in- 
firmity in  them,  or  of  any  lack  of  authority 
in  Hayes  &  Son  to  negotiate  them. 

The  defendant  corporation  was  duly  au- 
thorized by  a  vote  of  the  people  of  the  school 
district  to  issue  105  bonds  of  $1,000  each, 
and  pursuant  to  that  authorization  the  board, 
at  a  regular  meeting  held  July  31,  1907,  re- 
solved to  purchase  a  tract  of  land  for  school 
purposes,  to  erect  thereon  a  school  building, 
and,  in  order  to  secure  the  money  necessary 
therefor,  to  issue  bonds  of  the  number  and 
denomination  authorized  so  conditioned  that 
two  of  said  bonds  should  mature  on  Jan- 
uary 1,  1912,  and  two  in  each  year  there- 
after until  the  whole  should  have  been  paid. 
The  board  then  adjourned  to  meet  August 
12th  next  following  to  take  such  further  ac- 
tion as  might  be  necessary  to  carry  into  ef- 
fect such  resolution.  At  the  adjourned  meet- 
ing the  clerk  was  authorized  to  publish  an 
advertisement  offering  the,  bonds  for  sale.  At 
a  subsequent  regular  meeting  of  the  board 
held  September  8,  1907,  it  was  reported  that 
no  bids  bad  been  received,  and  It  was  then 
resolved  to  sell  the  bonds  at  private  sale.  At 
a  regular  meeting  held  September  30,  1907, 
It  was  resolved  that  the  printing  committee 


be  authorized  to  cause  tbe  Issue  of  bonds 
and  coupons  to  be  printed  as  speedily  as  pos- 
sible. At  a  regular  meeting  of  the  board 
held  October  28,  1907,  it  was  resolved  that 
the  president  and  clerk  be  authorized 'and 
directed  to  properly  execute  the  105  bonds. 
At  a  regular  meeting  November  25,  1907,  W. 
J.  Hayes  &  Son  having  offered  par  for  the 
bonds,  a  resolution  was  adopted  that  It  was 
deemed  expedient  and  advisable  that  tbe 
board  accept  the  terms  of  the  offer  of  W. 
J.  Hayes  &  Son  .  for  the  purchase  of  the 
bonds,  and  the  president  and  clerk  were  au- 
thorized to  enter  into  all  necessary  contracts 
for  the  better  carrying  out  of  the  terms  of 
the  offer.  On  December  19,  1907,  a  special 
meeting  of  the  board  was  held,  and  a  resolu- 
tion was  then  adopted  which,  after  reciting 
that  the  issue  of  the  bonds  had  been  award- 
ed to  the  firm  of  W.  J.  Hayes  &  Son,  and 
that  the  firm  had  requested  that  the  money 
secured  from  the  sale  of  the  bonds  be  left 
with  them  on  deposit,  subject  to  the  order 
of  the  board  of  education,  resolved  that  the 
moneys  secured  through  the  sale  of  the  bonds 
be  placed  in  the  banking  house  of  W.  J. 
Hayes  &  Son,  subject  to  the  order  of  tbe 
board,  to  be  drawn  at  such  times  and  in  such 
amounts  as  In  the  Judgment  of  the  board 
would  be  for  the  best  interest  of  the  school 
district,  and  that  the  president  and  clerk  be 
authorized  and  instructed  to  enter  into  a 
contract  with  W.  J.  Hayes  &  Son  In  accord- 
ance with  the  resolution.  Subsequently,  and 
without  any  order  from,  or  knowledge  by, 
the  board,  the  bonds  with  the  coupons  at- 
tached thereto  were  prepared  by  W.  J.  Hayes 
&  Son,  and  afterwards  signed  by  the  presi- 
dent and  clerk  of  the  board,  the  seal  of  the 
corporation  attached,  and  immediately  there- 
after taken  possession  of  by  W.  J.  Hayes  & 
Son.  The  execution  and  delivery  of  the 
bonds  were  done  without  the  knowledge  of 
the  board,  and  no  Information  with  regard 
thereto  came  to  the  board  until  after  Hayes 
&  Son  bad  disposed  of  the  bonds.  Hayes  & 
Son  defaulted  in  their  payment  of  the  pur- 
chase price  of  tbe  bonds,  and  the  defendant 
board  has  never  received  any  consideration 
for  them.  The  case  was  tried  before  Justice 
Bergen  without  a  jury,  by  consent  of  coun- 
sel; and,  upon  a  finding  of  the  above  recit- 
ed facts,  a  Judgment  In  favor  of  the  plaintiff 
was  directed.  The  defendant  now  contends 
that,  upon  the  facts  found,  Judgment  should 
have  been  entered  in  its  favor.  The  lights 
of  the  parties  to  this  litigation  depend  uiion 
the  proper  solution  of  two  questions:  (1) 
Were  the  bonds  executed  by  authority  of 
the  board  of  education;  and  (2)  Was  there 
a  valid  delivery  of  them  by  tbe  board? 

[1]  Tbe  resolution  of  October  28th  is  con- 
clusive as  to  the  legality  of  tbe  execution 
of  these  Instruments,  for  it  expressly  directs 
it  to  be  done  by  Its  president  and  clerk.  Did 
tbe  surrender  of  the  bonds  by  the  president 
and  clerk  to  Hayes  &  Son,  without  requiring 
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a  compliance  by  them  with  the  condition 
upon  which  they  were  entitled  to  receive 
tbem,  constitute  a  valid  delivery  of  them 
so  far  as  the  plaintiff  is  concerned? 

[21  Municipal  bonds  payable  to  bearer  are 
negotiable  instruments,  and  the  rights  and 
liabilities  of  the  makers  and  holders  of  such 
of  tbem  as  have  come  into  existence  since 
tbe  passage  of  our  negotiable  Instruments 
act  (and  that  is  tbe  fact  in  the  present  case) 
are  determined  by  the  provisions  of  that  act 
Borough  of  Montvale  v.  People's  Bank,  74  N. 
J.  Law,  464,  67  A&  67. 

[3]  The  sixteenth  section  of  that  act  (Comp. 
Stat  p.  3737)  provides  as  follows:  "Every 
contract  on  a  negotiable  Instrument  is  in- 
complete and  revocable  until  delivery  of  the 
instrument  for  the  purpose  of  giving  effect 
thereto;  as  between  immediate  parties,  and 
as  regards  a  remote  party  other  than  a  hold- 
er in  due  course,  the  delivery  in  order  to  be 
effectual  must  be  made  either  by  or  under 
tbe  authority  of  the  party  making,  drawing, 
accepting  and  indorsing,  as  the  case  may  be ; 
and  in  such  case  the  delivery  may  be  shown 
to  have  been  conditional,  or  for  a  special 
purpose  only,  and  not  for  the  purpose  of 
transferring  the  property  in  that  instrument ; 
but  where  the  instrument  is  in  the  hands 
of  a  holder  in  due  course  a  valid  delivery 
thereof  by  all  parties  prior  to  him,  so  as  to 
make  them  liable  to  him,  is  conclusively  pre- 
sumed." In  the  case  cited  it  was  held  by 
this  court  that  certain  bonds  of  tbe  borough 
of  Montvale,  which  it  had  authorized  to  be 
issued,  and  which  after  execution  had  been 
left  in  the  custody  of  its  mayor  for  safe- 
keeping pending  negotiations  for  their  sale, 
and  which  had  been  wrongfully  appropriated 
by  that  officer  to  his  own  use,  and  pledged 
by  him  to  tbe  plaintiff  bank  as  collateral 
security  for  the  payment  of  a  loan  made  by 
it  to  him,'  constituted  a  valid  obligation 
against  the  municipality  in  tbe  hands  of  the 
bank  which  was  "a  holder  in  due  course" ; 
tbe  reason  being  that  as  to  such  a  holder, 
tbe  statute  required  a  valid  delivery  by  the 
borough  'to  be  conclusively  presumed. 

The  assignors  of  the  present  plaintiff  were 
each  of  tbem  "holders  in  due  course"  of  tbe 
bonds  from  which  the  coupons  were  cut 
within  the  meaning  of  that  description  as 
defined  by  section  52  of  the  negotiable  in- 
struments act  The  coupons,  being  promises 
to  pay  the  interest  accruing  from  time  to 
time  on  the  original  obligations,  are  entitled 
to  the  same  Immunity  in  the  hands  of  a 
holder  in  due  course  as  are  tbe  bonds  of 
which  they  were  originally  a  part  The  as- 
signment of  the  coupons  by  the  original  pur- 
chasers to  the  plaintiff  transferred  to  him 
all  the  rights  which  they,  as  holders  in  due 
course,  were  entitled  to  assert  against  the 
maker.  Daniel,  on  Neg.  Instr.  §  803,  and 
cases  cited. 

Tbe  case  of  Borough  of  Montvale  v.  Peo- 
ple's Bank,   supra,   therefore,   controls   that 


now  under  consideration  so  far  as  the  ques- 
tion of  delivery  is  concerned,  and  the  judg- 
ment under  review  must  be  affirmed. 


LINBARGER  v.  BOARD  OF  EDUCATION 

OP  WEST  NEW  YORK. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

Nov.  18,  1912.) 

Error  to  Supreme  Court 

Action  by  Harvey  R.  Llnbarger  against  the 
Board  of  Education  of  West  New  York.  Judg- 
ment for  plaintiff,  and  defendant  brings  error. 
Affirmed. 

See,  also,  86  Atl.  235. 

Herbert  Boggs,  of  Newark,  and  Mark  A  Sulli- 
van, of  Jersey  City,  for  plaintiff  in  error. 
Thomas  Mills  Day,  of  New  York  City,  for  de- 
fendant in  error. 

PER  CURIAM.  The  above  case  was  consol- 
idated, for  tbe  purposes  of  trial,  with  another 
one  pending  between  the  same  parties,  and  in- 
volving like  issues.  Tbey  were  argued  togeth- 
er in  this  court.  We  have  affirmed  the  judg- 
ment under  review  in  the  case  with  which  the 
present  one  was  consolidated,  and  have  ex- 
pressed tbe  reasons  which  led  us  to  take  that 
course  in  an  opinion  already  on  file. 

For  tbe  same  reasons  we  affirm  the  judg- 
ment now  before  us. 


STATE  v.  ZETXBR. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

Nov.  18,  1912.) 

1.  Indictment  and  Information  (%  137*)— 
Motion  to  Quash— Gbounds— Grand  Jury. 

It  was  not  ground  for  quashing  an  Indict- 
ment that  a  prior  grand  jury  had  been  unlaw- 
fully discharged. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  §§  480-187;  Dec. 
Dig.  §  137.*] 

2.  Grand  Jury  (f  7*)— Summoning. 

Under  3  Comp.  St.  1910.  p.  2006,  |  8,  pro- 
viding that  grand  jurors  "shall  be  summoned 
by  the  sheriff  or  his  deputy  or  by  one  of  tbe 
coroners  or  elisors  when  the  venire  shall  be 
awarded  to  tbe  coroners  or  elisors,"  the  court 
of  oyer  and  terminer  may  appoint  elisors  to 
select  and  summon  grand  jurors,  when  both 
the  sheriff  and  coroners  are  disqualified. 

[Ed.  Note.— For  other  cases,  see  Grand  Jury, 
Cent.  Dig.  §5  2,  16  21;    Dec.  Dig.  $  7.*] 

3.  Indictment  and  Information  (§j  137*)— 
Motion  to  Quash  —  Summoning  Grand 
Jury. 

An  indictment  found  by  a  grand  jury  legal- 
ly constituted  and  composed  of  impartial  mem- 
bers will  not  be  quashed  because  the  venire 
was  directed  to  elisors,  upon  disqualification 
of  the  sheriff,  and  not  to  a  coroner;  the  title 
of  such  officers  not  being  subject  to  collateral 
attack. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  {$  480-487;  Dec. 
Dig.  {  137.*] 

4.  Officers  (J  104*)— De  Facto  Officer— Va. 
utDrrr  of  Acts. 

The  validity  of  an  officer's  act  does  not  de- 
pend upon  the  perfectness  of  his  title,  but  it 
Is  enough  that  his  title  be  colorable. 

[Ed.  Note. — For  other  cases,  see  Officers, 
Cent.  Dig.  §  173;   Dec  Dig.  §  104.*] 

Garrison  and  Minturn,  JJ.,  dissenting. 
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Error  to  Supreme  Court. 

John  Zeller  was  convicted  of  criminal  con- 
spiracy. Judgment  of  the  Supreme  Court 
affirming  such  conviction,  and  Zeller  brings 
error.    Affirmed. 

Robert  S.  Hudspeth,  Marshall  Van  Winkle, 
and  Gilbert  Collins,  all  of  Jersey  City,  for 
plaintiff  In  error.  Pierre  P.  Garven,  Prose- 
cutor of  the  Pleas,  of  Jersey  City,  and  Rob- 
ert H.  McCarter,  of  Newark,  for  the  State. 

GUMMERE,  O.  J.  The  plaintiff  in  error 
was  convicted  in  the  Hudson  oyer  on  an 
indictment  charging  a  criminal  conspiracy. 
On  a  writ  of  error  to  the  Supreme  Court  that 
tribunal  affirmed  the  conviction,  and  the  pres- 
ent writ  removes  to  this  court  the  Judgment 
of  affirmance. 

At  the  opening  of  the  September  term,  1811, 
of  the  Hudson  oyer,  the  prosecutor  of  the 
pleas  challenged  the  array  of  grand  Jurors 
returned  by  the  sheriff,  upon  the  ground  that 
a  criminal  charge  against  that  officer  would 
be  required  to  be  considered  and  acted  upon 
by  the  grand  jury  of  that  term,  and  that, 
by  reason  thereof,  the  sheriff  was  disquali- 
fied to  summon  them.  The  court  sustained 
'the  challenge,  discharged  the  whole  panel  of 
grand  jurors,  and  then  issued  its  venire  to 
two  elisors  selected  by  the  court,  command- 
ing those  officers  to  summon  a  new  grand 
Jury  for  that  term,  and  this  was  done;  the 
elisors  having  first  been  duly  sworn  Into 
office.  Among  the  indictments  presented  by 
this  new  body  was  the  one  upon  which  the 
present  plaintiff  in  error  was  convicted. 
When  he  was  arraigned  before  the  court,  he 
moved  to  quash  the  indictment  found  against 
him  upon  the  ground  that  the  court  of  oyer 
and  terminer  had  no  power  to  disqualify 
the  sheriff  for  the  offense  alleged  to  have 
been  committed  by  him,  and  that  the  chal- 
lenge of  the  prosecutor  of  the  pleas,  there- 
fore, should  not  have  been  sustained,  and 
upon  the  further  ground  that  upon  the  sus- 
taining of  the  challenge  the  venire  for  a  new 
grand  Jury  should  have  gone  to  the  coroners, 
or  to  a  coroner,  and  not  to  elisors  appointed 
by  the  court  The  motion  to  quash  was  de- 
nied, and  this  refusal  was  made  one  of  the 
grounds  upon  which  the  plaintiff  in  error 
sought  In  the  Supreme  Court  a  reversal  of 
the  conviction  against  him.  The  review  was 
had  under  the  136th  section  of  the  Criminal 
Procedure  Act  (Act  June  14,  1898  [P.  L.  p. 
915]),  and  under  that  statutory  provision 
the  refusal  of  the  motion  to  quash,  although 
a  matter  of  discretion,  constituted  good 
ground  for  setting  aside  the  conviction  if  the 
judicial  discretion  was  improperly  exercised. 

[1]  The  grounds  upon  which  the  motion  to 
quash  was  rested  were  each  of  them  urged 
before  the  Supreme  Court  as  requiring  a 
reversal  of  the  conviction.  That  court  held 
as  to  the  first  ground  (viz.,  that  the  oyer 
erred  in  sustaining  the  challenge  to  the  grand 
jury  drawn  by  the  sheriff)  that  the  discharge 


of  that  body,  whether  Justifiable  or  not,  was 
a  matter  of  no  concern  to  the  plaintiff  In 
error,  for  the  reason  that  he  had  no  right 
to  have  the  charge  laid  against  him  investi- 
gated by  that  particular  grand  Jury.  We 
concur  with  the  Supreme  Court  upon  this 
point  The  extent  of  the  right  of  a  person 
charged  with  crime,  In  this  regard,  Is  that 
such  charge  shall  be  investigated  by  a  grand 
Jury  legally  constituted,  and  composed  of 
Impartial  members.  When  an  indictment  is 
presented  against  him  by  such  a  body,  its 
validity  is  not  affected  by  the  fact  that  the 
charge  was  not  considered  by,  or  was  Ig- 
nored by,  a  prior  grand  jury. 

[2]  As  to  the  second  ground  upon  which 
the  motion  to  quash  was  rested  (1.  e.,  that 
upon  the  sustaining  of  the  challenge  the 
venire  for  a  new  grand  jury  should  have 
gone  to  the  coroners,  or  a  coroner,  Instead  of 
to  elisors),  the  Supreme  Court  held  that  by 
virtue  of  section  8  of  our  act  concerning  ju- 
ries (comp.  Stat  p.  2966),  the  oyer  was  vest- 
ed  with  discretionary  power  to  issue  a  venire 
for  the  summoning  of  a  grand  Jury  either 
to  coroners  or  to  elisors  as  it  should  deem 
advisable,  whenever  the  sheriff  of  the  county 
was  disqualified  from  the  performance  of  that 
duty,  and  that  therefore,  this  ground  also 
was  without  merit 

The  statutory  provision  appealed  to  is  In 
the  following  words:  "That  every  grand 
and  petit  Juror  shall  De  summoned  by  the 
sheriff  or  his  deputy,  or  by  one  of  the  coro- 
ners or  elisors  when  the  venire  shall  be 
awarded  to  the  coroners  or  elisors,  by  notice 
in  writing,  under  his  or  their  nanus,  and 
served  either  personally,  or  left  at  the  dwell- 
ing house  of  such  juror,  six  days  at  least  be- 
fore the  day  on  which  such  juror  is  required 
to  appear."  It  is  argued  before  us  that  the 
Supreme  Court  erred  in  considering  that 
this  statute  conferred  upon  the  oyer  the  pow- 
er of  determining  by  what  officers  a  grand 
jury  should  be  selected  In  case  of  the  dis- 
qualification of  the  sheriff;  the  suggestion 
of  counsel  being  that  it  only  deals  'with  the 
summoning  of  the  members  of  that  body 
after  its  membership  has  been  ascertained 
by  a  prior  selection  from  among  the  body 
of  the  qualified  citizens  of  the  county.  It 
Is  true  that  tho  statute  speaks  of  summon- 
ing, not  of  selecting,  grand  Jurors,  but  by 
necessary  implication  it  contains  a  legislative 
recognition  of  the  fact  that  there  may  be 
conditions  which  would  render  It  improper 
to  commit  the  selection  of  grand  jurors  to 
either  the  sheriff  or  the  coroners  of  the 
county,  and  deals  with  those  conditions ;  for 
it  cannot  be  supposed  that  the  Legislature 
contemplated  the  existence  of  a  situation 
which  would  render  it  improper  to  permit 
those  officers  to  perform  the  mere  manual 
labor  of  leaving  written  notices  with  persons 
who  had  been  selected  as  members  of  a 
grand  jury,  and  yet  which  would  not  render 
It  Improper  for.  such  officers  to  select  such 
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members.  That  power  exists  In  the  oyer  to 
appoint  elisors  to  select  and  summon  grand 
jurors  In  a  proper  case,  certainly  when  both 
the  sheriff  and  the  coroners  are  disqualified 
to  perform  such  services,  we  have  no  doubt 
The  fact  that  no  case  can  be  found  In  the 
books  In  which  the  existence  of  such  a  pow- 
er has  been  declared  (if  such  be  the  fact, 
as  counsel  for  plaintiff  In  error  assert)  is 
unimportant ;  the  probable  reason  for  such 
absence  of  decision  being  that  no  one  up  to 
the  present  time  has  ever  thought  of  chal- 
lenging its  existence. 

[3]  Whether  the  statute  confers  power  up- 
on the  court  to  Issue  its  precept  to  elisors, 
rather  than  to  coroners,  in  case  of  the  dis- 
qualification of  the  sheriff,  is  a  much  more 
doubtful  question,  and  one  upon  which  we 
are  not  all  agreed.  But,  assuming  that  the 
construction  put  upon  the  statute  by  the 
Supreme  Court  is  erroneous,  what  is  the  situ- 
ation? The  original  grand  Jury  drawn  by 
the  sheriff  having  been  discharged  from 
service,  the  sheriff  being  disqualified  to  act 
in  selecting  and  summoning  a  new  one,  and 
the  oyer  ■  having  power  to  cause  such  new 
grand  Jury  to  be  selected  and  summoned,  the 
question  was  presented  to  that  court,  By 
what  officer  or  officers  shall  that  duty  be 
performed?  The  determination  of  that  ques- 
tion Involved  the  construction  of  the  eighth 
section  of  the  act  concerning  Juries.  Con- 
struing it  as  the  Supreme  Court  did  after- 
ward, the  oyer,  considering  that  it  would 
make  for  the  better  administration  of  Jus- 
tice not  to  have  the  grand  Jury  selected  by 
coroners,  thereupon  appointed  elisors,  and 
Issued  its  venire  to  those  officers  who,  in 
obedience  to  the  command  of  the  writ,  caus- 
ed the  members  of  the  grand  Jury  which 
presented  the  indictment  against  the  plain- 
tiff In  error  to  come  before  the  court  That 
these  members  were  properly  sworn  as  grand 
jurors,  that  they  were  good  and  lawful  men 
duly  qualified  to  serve  as  such,  and  that 
they  were  wholly  Impartial  as  between  the 
state  and  the  plaintiff  in  error  is  not  denied. 

The  case  then  resolves  Itself  into  this: 
Can  a  person  under  indictment  successfully 
challenge  a  grand  Jury  so  constituted  upon 
the  ground  that  the  title  of  the  officers  by 
whom  it  was  selected  and  summoned  Is  in- 
valid? It  has  never  been  suggested,  so  far 
as  I  know,  that  a  person  against  whom  an 
indictment  has  been  presented  by  a  grand 
jury  may  defeat  a  prosecution  under  it  by 
showing  that  the  sheriff  who  selected  and 
summoned  the  grand  Jury  by  which  it  was 
found  was  not  entitled  to  hold  the  office  of 
which  he  was  the  incumbent  because  he  was 
not  eligible  thereto,  or  had  not  been  duly 
elected  to  it  or  for  any  other  reason.  And 
yet,  if  the  invalidity  of  the  title  of  the  elisors 
In  this  case  to  the  office  to  which  they  were 
appointed  by  the  oyer  can  be  made  the  basis 
of  overthrowing  an  indictment  found  by  a 
grand  jury  summoned  by  them,  it  must  be 


equally  true  that  the  same  result  must  fol- 
low in  the  case  of  an  indictment  found  by  a 
grand  Jury  summoned  by  a  sheriff  who  was 
not  legally  entitled  to  hold  the  office  which 
he  filled.  That  the  title  of  the  incumbent 
to  an  office  cannot  be  attacked  in  this  col- 
lateral way  we  think  entirely  settled. 

[4]  The  validity  of  his  acts,  so  far  as  they 
affect  the  public  or  individuals,  does  not  at 
all  depend  upon  the  perfectness  of  his  title 
thereto.  It  is  enough  if  that  title  be  a  color- 
able one.  As  was  said  by  Magle,  O.  J.,  speak- 
ing for  this  court  in  Hrwln  v.  Jersey  City, 
00  N.  J.  Law,  141,  37  Atl.  732,  04  Am.  St 
Rep.  684:  "When  an  official  person  or  body 
has  apparent  authority  to  appoint  to  public 
office,  and  apparently  exercises  such  author- 
ity, and  the  person  so  appointed  enters  upon 
and  performs  the  duties  of  such  office,  his 
acts  will  be  held  valid  In  respect  to  the  pub- 
lic, whom  he  represents,  and  to  third  persons 
with  whom  he  deals  officially,  notwithstand- 
ing there  was  a  want  of  power  to  appoint 
him  in  the  person  or  body  which  professed 
to  do  so."  In  using  this  language  the  learn- 
ed jurist  exploited  no  novel  doctrine,  but 
merely  gave  expression  to  a  legal  principle 
which  has  been  universally  adopted  by  courts 
which  administer  the  law  under  common-law 
rules.  Its  application  to  the  present  case 
demonstrates  that  the  legality  of  the  exist- 
ence of  the  grand  jury  which  presented  the 
indictment  against  the  plaintiff  in  error  did 
not  depend  at  all  upon  the  validity,  or  in- 
validity, of  the  title  of  the  officers  by  whom 
that  body  was  selected  and  summoned,  and 
that  acts  done  by  it  in  the  performance  of 
the  duty  imposed  upon  It  of  presenting  for 
trial  all  violators  of  the  criminal  law  are  as 
impregnable  against  attack  as  if  they  had 
been  selected  and  summoned  by  an  officer 
whose  authority  to  do  so  was  beyond  ques- 
tion. For  this  reason,  we  think  the  second 
ground  upon  which  the  motion  to  quash  was . 
rested  was  without  substance. 

None  of  the  other  assignments  of  error 
having  been  considered  worthy  of  discussion 
by  counsel,  either  in  the  oral  argument  had 
before  us,  or  in  the  briefs  submitted,  we 
have  treated  them  as  being  abandoned,  and 
for  this  reason  have  not  taken  them  under 
consideration. 

The  Judgment  under  review  will  be  affirm- 
ed. 

GARRISON,  J.  (dissenting).  If  our  courts 
of  oyer  and  terminer  have  the  inherent  au- 
thority to  call  into  being  grand  juries  select- 
ed by  court  appointees,  which  is  the  major 
premise  of  the  conclusion  that  has  been 
reached,  I  could  probably  concur  in  the  mi- 
nor propositions  discussed  in  the  opinion. 

As  it  Is,  I  have  given  them  scant  consider- 
ation for  the  reason  that  I  have  been  unable 
to  discover  a  vestige  of  such  authority  real 
or  apparent  in  the  criminal  courts  of  this 
state,  or  In  those  of  the  mother  country. 
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The  absence  of  such  authority  In  the  courts 
of  this  state  Is  accounted  for  by  its  absence 
in  the  courts  of  England,  but  the  absence  of 
any  indication  of  such  an  authority  in  the 
courts  of  England  cannot  be  accounted  for 
upon  the  supposition  that  such  authority  was 
so  universally  conceded  that  no  one  ever 
thought  of  challenging  its  existence  or  of 
noting  its  exercise.  Such  a  supposition  ig- 
nores alike  the  history  of  the  English  Consti- 
tution and  the  fullness  and  fidelity  of  her 
legal  literature.  Rather  is  it  that  the  ex- 
istence of  such  authority  was  so  plainly  re- 
pugnant to  the  Bill  of  Rights  that  no  court 
in  England  since  Magna  Oharta  has  ever 
thought  of  exercising  It ;  for  the  significance 
of  the  historic  pledge  of  the  English  king 
that  no  subject  should  be  put  to  criminal 
trial  unless  upon  presentment  by  the  grand 
inquest  lay  in  the  fact  that  the  grand  In- 
quest was  selected  by  the  sheriff  of  the  coun- 
ty or  the  coroners,  whereas  the  "inquests  for 
the  hundreds"  which  had  persisted  since 
Bracton'8  time  were,  oftener  than  not,  select- 
ed by  the  appointees  of  the  king's  Judges.  It 
was  precisely  at  this  practice  that  the  par- 
amount provision  of  Magna  Oharta  was  di- 
rectly aimed.  To  say  that  the  desired  re- 
sult was  not  attained  is  to  rewrite  history. 
To  say  that  it  was  attained,  but  that  the  rep- 
robated practice  was  suffered  to  be  resumed 
by  the  king's  Judges,  not  only  without  chal- 
lenge, but  without  ever  attracting  the  atten- 
tion of  legal  historians,  Is  at  once  to  mis- 
conceive the  temper  of  the  English  people, 
and  to  undervalue  the  historians  of  their 
law.  If  such  had  been  the  fact,  some  case, 
one  at  the  very  least,  would  have  been  re- 
corded, and,  what  is  more,  would  have  figured 
large  in  the  history  of  English  constitutional 
law. 

The  selection  of  a  grand  Jury  by  elisors  Is 
a  subject  upon  which  the  literature  of  the 
.  English  law  is  silent,  and  there  is  no  other 
source  of  information  as  to  the  law  except 
its  literature.  The  reason  why  the  term 
"elisor"  and  the  notion  conveyed  by  it  are 
confined  in  the  literature  of  the  law  to  trial 
Juries  is  explained  by  tills  paramount  pro- 
vision of  the  Bill  of  Rights  which  did  not 
admit  of  the  resumption  by  the  courts  of  the 
power  that  bad  been  taken  from  them ;  1. 
e.,  the  selection  of  the  grand  Inquest  by  ap- 
pointees of  the  Judges  of  assize.  The  term 
"elisor"  means  in  the  law  an  officer  appoint- 
ed by  a  trial  court  to  select  a  trial  Jury. 

To  pursue  this  matter  to  a  demonstration 
is,  however,  no  part  of  the  purpose  of  this 
memorandum,  the  sole  object  of  which  Is  to 
point  out  that  my  vote  Is  based,  not  upon  any 
dissent  from  the  minor  propositions  discuss- 
ed In  the  opinion  of  the  court,  but  upon  the 
erroneous  premise  to  which  such  propositions 
are  applied,  viz.,  that  the  court  of  oyer  and 
terminer  has  authority  to  appoint  elisors  to 
select  grand  Jurors. 


An  elisor-drawn  grand  Jury  is  therefore  a 
legal  anomaly  that  results  in  the  violation  of 
the  provision  of  section  9  of  article  1  of  our 
Constitution,  which  says,  "No  person  shall 
be  held  to  answer  for  a  criminal  offense  un- 
less on  the  presentment  or  indictment  of  a 
grand  Jury";  for  a  body  of  citizens  got  to- 
gether by  persons  occupying  no  office  known 
to  the  law  and  whom  the  court  had  no  power 
to  appoint  to  the  performance  of  that  official 
duty  is  not  a  grand  Jury.  Whether  a  convic- 
tion under  an  indictment  presented  by  such 
a  body  is  "due  process  of  law"  is  within  the 
discussion  although  not  within  the  decision 
in  Hurtado  v.  California,  110  U.  S.  516,  4 
Sup.  Ct  111,  292,  28  L.  Ed.  232. 

I  vote  to  reverse  the  Judgment  In  this  case. 

Mr.  Justice  MINTURN  requests  me  to  say 
that  be  concurs  in  the  foregoing  view,  which 
is  the  ground  upon  which  he  also  votes  to 
reverse. 


CARPENTER  v.  CORNISH  et  aL 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

Nov.  18,  1912.) 

(Syllabua  by  the  Court.) 

1.  Constitutional  Law  (J  68*)—  Dtstotb'D'- 
tion  or  governmental  powebs— judicial 
Power. 

The  courts  do  not  undertake  to  determine 
so  fundamental  a  political  question  as  the  ex- 
istence of  the  government  they  serve.  Luther 
v.  Borden,  7  How.  1,  12  L.  Ed.  581,  followed. 
Bott  v.  Secretary  of  State,  63  N.  J.  Uw,  2S5>, 
43  Atl.  744,  881,  45  U  R.  A.  251  distinguished. 
[Ed.  Note.— For  other  cases,  see  Constitu- 
tional Law,  Cent  Dig.  §f  125-127;  Dec.  Dig:. 
i  68.*] 

2.  United  States  (J  11*)—  Representatives 
in  Conobess— Qualification  or  Voters. 

The  eeveral  states  have  the  power  te 
change  the  qualifications  for  electors  of  Rep- 
resentatives in  Congress  by  changing  the  quali- 
fication for  electors  of  the  most  numerous 
branch  of  the  state  Legislature. 

[Ed.  Note.— For  other  cases,  see  United 
States,  Cent.  Dig.  f  7;  Dec.  Dig.  |  1L*] 

3.  Elections  ({  63*)— Assembly— Qualifi- 
cations of  Voters—  "Legal  Voters." 

Article  4,  |§  2  and  3,  of  the  state  Consti- 
tution, provides  that  senators  and  members  of 
assembly  shall  be  elected  by  the  legal  voters. 
"Legal  voters"  are  the  male  citizens  who,  by 
article  2,  are  given  a  vote  for  officers  elected 
by  the  people. 

[Ed.  Note. — For  other  cases,  see  Elections. 
Cent  Dig.  |  60;  Dec.  Dig.  §  03.* 

For  other  definitions,  see  Words  and  Phrases. 
voL  5,  p.  4082.] 

4.  Elections  (I  1*)— Nature  or  Right  to 
Vote. 

The  right  to  vote  is  not  a  natural  inherent 
right,  but  is  the  creation  of  constitutions  and 
statutes.  Ransom  v.  Black,  54  N.  J.  Law,  446. 
24  AtL  489,  1021,  16  L.  R.  A  769,  followed. 

[Ed.  Note. — For  other  cases,  see  Elections. 
Cent  Dig.  |  1;  Dec  Dig.  {  1.*]  ^ 

5.  Elections  (f  63*)  —  Qualifications  or 
Voters— Sex. 

Women,  under  our  existing  law,  are  not 
entitled  to  vote  for  officers,  delegates,   presi- 


•For  otber  cases  see  same  topic  and  section  N  UMBER  In  Dec.  Dig.  ft  Am.  Dig.  Ksj-No.  Series  ft  Rep'r  Induce 


Digitized  by 


Google 


N.JJ 


CARPENTER  v.  CORNISH 


241 


dentUl  electors,  or  upon  questions  referred  to 
the  people. 

[Ed.  Note.— For  other  cases,  see  Election*, 
Cent  Dig.  |  80;   Dec.  Dig.  {  63.»] 

Error  to  Supreme  Court 

Action  by  Harriet  F.  Carpenter  against 
Charles  A.  Cornish  and  others.  Judgment 
for  defendants  (83  AtL  81),  and  plaintiff 
brings  error.    Affirmed. 

Mary  Philbrook,  of  Newark,  for  plaintiff  In 
error. 

SWATZEv  J.  [1]  The  Supreme  Court  held 
that  the  main  contention  of  the  plaintiff  In 
error  was  untenable,  because  women  had 
not  been  authorized  to  vote,  under  the  Con- 
stitution of  1776.  Without  expressing  our 
opinion  upon  this  point,  we  prefer  to  decide 
the  case  by  a  somewhat  different  line  of 
reasoning.  It  must  be  conceded  that  the 
Constitution  of  1844  limited  the  right  to 
vote  for  officers  elective  by  the  people  to 
male  citizens  of  the  United  States.  The  con- 
tention la  that  this  limitation  must  be  dis- 
regarded, because  the  Constitution  of  1844 
was  Improperly  adopted,  for  the  reason  that 
only  male  citizens  were  allowed  to  vote 
thereon.  This  contention  has  the  distinction 
of  being  as  courageous  as  it  Is  novel.  This 
court  exists  only  under  the  Constitution  of 
1844,  and  If  that  Constitution  is  not  the  law 
of  the  state  we  and  our  predecessors  for 
nearly  70  years  have  been  usurping  powers 
that  do  not  belong  to  us.  The  very  writ  of 
error  Issued  by  the  plaintiff  out  of  this  court 
would,  if  her  contention  is  correct,  be  en- 
tirely nugatory,  since  her  right  of  appeal 
from  the  decision  of  the  Supreme  Court 
would  be  to  the  Governor  and  Council,  under 
the  Constitution  of  1776;  and,  inasmuch  aa 
no  Council  has  been  In  existence  since  1844, 
the  plaintiff  In  error  would  be  unable  to 
correct  any  error  that  the  Supreme  Court 
might  have  made.  Her  difficulties,  indeed, 
would  be  even  greater;  for  upon  her  con- 
tention no  member  of  the  Supreme  Court  for 
the  last  68  years  has  been  properly  appoint- 
ed, and  the  best  that  could  be  said  for  that 
tribunal  would  be  that  It  had  a  de  facto 
existence.  .  If  she  is  right  now,  we  have  been 
without  legally  constituted  Judicial  tribunals. 
Results  so  startling  suggest  that  the  argu- 
ment Is  defective.  Counsel  for  the  plaintiff 
seems  to  have  realized  the  difficulty ;  for  at 
the  very  close  of  her  brief  she  suggests  that 
It  Is  only  the  suffrage  clause  that  Is  under 
attack,  and  she  adds:  "We  cannot  say  the 
Constitution  was  not  adopted  by  the  majori- 
ty of  the  people.  We  presume  that  It  was. 
But  emphasis  is  laid  upon  the  fact  that  the 
suffrage  clause  is  the  only  part  of  the  Con- 
stitution which  deprives  people  of  former 
constitutional  rights."  The  obvious  answer 
to  this  suggestion  is  that  if  the  Constitution 
of  1844  was  adopted  by  a  majority  of  the 
people,  as  the  counsel  presumes  It  was,  the 


suffrage  clause  was  adopted  by  the  same 
vote ;  and  if  the  majority  of  the  people  chose 
to  deprive  people  of  their  former  constitu- 
tional rights  we  cannot  alter  the  situation. ' 
Every  change  in  the  Constitution  of  1776  de- 
prived some  one  of  some  previously  existing 
right  The  Constitution  of  1844  has  been 
assumed  to  be  the  organic  law  since  its 
adoption;  and  no  question  has  heretofore 
been  raised  as  to  its  validity.  The  courts 
do  not  undertake  to  determine  so  fundamen- 
tal a  political  question  as  the  existence  of 
the  government  they  serve.  Each  member  of 
this  court  has  more  than  once  taken  an  oath 
of  allegiance  to  the  government  established 
In  this  state  under  the  authority  of  the 
people.  The  only  state  government  any  of 
us  has  known  is  that  established  by  the  Con- 
stitution of  1844,  and  it  would  be  the  height 
of  absurdity  for  us  now  to  declare  that  the 
government  to  which  we  have  sworn  al- 
legiance has  no  legal  existence.  As  was  said 
by  the  Supreme  Court  of  the  United  States, 
in  Luther  v.  Borden,  7  How.  1,  at  page  40, 
12  I*  Ed.  581:  "Judicial  power  presupposes 
an  established  government  capable  of  enact- 
ing laws  and  enforcing  their  execution,  and 
of  appointing  Judges  to  expound  and  ad- 
minister them.  The  acceptance  of  the  Ju- 
dicial office  is  a  recognition  of  the  author- 
ity of  the  government  from  which  it  is 
derived.  And  If  the  authority  of  that  gov- 
ernment is  annulled  and  overthrown  the 
powers  of  its  courts  and  other  officers  are 
annulled  with  It  And  If  a  state  court  should 
enter  upon  the  inquiry  proposed  in  this  case, 
and  should  come  to  the  conclusion  that  the 
government  under  which  it  acted  had  been 
put  aside  and  displaced  by  an  opposing  gov- 
ernment it  would  cease  to  be  a  court  and 
be  Incapable  of  pronouncing  a  Judicial  deci- 
sion npon  the  question  It  undertook  to  try. 
If  it  decides  at  all  as  a  court,  it  necessarily 
affirms  the  existence  of  authority  of  the 
government  under  which  it  Is  exercising  Ju- 
dicial power."  It  is  true  that  in  Bott  v. 
Secretary  of  State,  68  N.  J.  Law,  288,  43  AtL 
744,  881,  46  L  R.  A.  251,  we  passed  upon  the 
question  whether  the  lottery  amendment  of 
1897  had  been  legally  adopted;  but  Justice 
Dixon  called  attention  to  the  difference  be- 
tween a  court's  Investigation  into  the  legali- 
ty of  the  government  of  which  the  court  is 
a  branch  and  Its  Investigation  Into  the  legali- 
ty of  the  procedure,  which  in  no  way  in- 
volves the  legality  of  the  government  Itself. 
That  difference,  he  said,  was  too  plain  to 
require  elucidation.  The  Supreme  Court  of 
the  United  States  has  in  two  recent  cases 
refused  to  consider  similar  questions,  npon 
the  ground  that  they  were  political  and  not 
judicial  In  their  character.  Taylor  v.  Beck- 
ham, 178  U.  S.  548,  20  Sup.  Ct  890,  1009,  44 
L.  Ed.  1187,  which  Involved  the  governorship 
of  Kentucky.    The  Pacific  Telephone  Co.  v. 
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Oregon,  228  IT.  8.  118,  82  Sup.  Ot.  224,  SB 
L.  Ed.  877,  which  Involved  the  validity  of  the 
Initiative  and  referendum  in  the  Constitu- 
tion of  Oregon. 

[2]  The  plaintiff  In  error,  however,  claims 
that,  even  if  our  view  is  correct,  she  is 
entitled  to  vote  for  members  of  Congress, 
since  that  Is  a  right  secured  to  her  by  the 
Constitution  of  the  United  States.  It  is,  we 
think,  settled  by  the  decision  in  Ex  parte 
Yarbrough,  110  U.  S.  651,  4  Sup.  Ct  152,  28 
L.  Ed.  274,  that  the  federal  Congress  may 
legislate  for  the  protection  of  the  right  to 
vote  for  members  of  Congress.  This  deci- 
sion, however,  did  not  overrule  the  earlier 
case  of  Minor  v.  Happersett,  21  Wall.  162, 
22  L.  Ed.  627.  In  that  case,  upon  applica- 
tion of  a  woman  for  the  right  to  vote,  the 
court  held  that  the  Constitution  of  the  Unit- 
ed States  does  not  confer  the  right  of  suf- 
frage upon  any  ope.  This  is  explained  In 
Ex  parte  Yarbrough  as  meaning  that  the 
right  was  not  definitely  conferred  on  any 
person  by  the  federal  Constitution  alone,  be- 
cause under  the  terms  of  that  Constitution 
Itself  It  was  necessary  to  look  to  the  law  of 
the  state  to  ascertain  the  qualifications  for 
voters,  under  the  clause  of  the  federal  Con- 
stitution which  prescribes  as  the  qualifica- 
tion for  electors  of  the  House  of  Representa- 
tives that  they  shall  have  the  qualifications 
requisite  for  electors  of  the  most  numerous 
branch  of  the  state  Legislature.  The  point 
now  made  is  that  those  qualifications  were 
fixed  in  1787,  when  the  federal  Constitution 
was  adopted,  and  are  not  subject  to  change 
by  subsequent  action  of  the  states.  It  is 
argued  that  the  Constitution  constituted  a 
contract  with  the  electors,  which  it  was  be- 
yond the  power  of  the  state  to  impair  after 
the  federal  Constitution  had  been  adopted. 
The  argument  proves  too  much;  for  if  the 
state  could  not  deprive  a  class  of  voters  of 
the*  suffrage  it  could  not  deprive  them  of  the 
Influence  which  that  suffrage  gave  them  by 
admitting  others  to  the  right  on  less  onerous 
terms,  and  the  property  qualification  pre- 
scribed by  the  Constitution  of  1776  could 
never  have  been  altered.  The  fact  that  the 
right  of  suffrage  has  been  constantly  extend- 
ed without  objections,  not  only  In  New  Jer- 
sey, but  in  the  other  18  original  colonies, 
shows  the  fanciful  character  of  this  argu- 
ment. The  contemporaneous  construction  has 
been  persistently  adverse  to  this  contention 
of  the  plaintiff  in  error.  The  consequences, 
if  that  contention  should  prevail,  would  be 
serious.  From  the  beginning  of  the  govern- 
ment, there  has  been  a  constant  tendency 
to  consolidate  state  and  national  elections, 
to  hold  them  upon  the  same  day,  and  to  vote 
for  national  and  state  officers  upon  the  same 
ballot  This  would  be  Impossible  If  the 
qualifications  for  electors  or  members  of 
Congress  must  necessarily  remain  as  they 
were  originally,  while  the  qualifications  for 
electors  of  the  most  numerous  branch  of  the 


state  Legislature  are  subject  to  change  by 
the  several  states.    This  objection  would  be 
as  forcible  In  the  85  states  that  have  been 
admitted  since  the  federal  Constitution  was 
adopted  as  in  the  original  13  states.     We 
need  not,  however,  resort  to  the  argument 
from  contemporaneous  construction  and  the 
argument  from  the  consequences  of  the  op- 
posite construction.     The  language  of   the 
federal  Constitution  itself,  as  now  amended, 
demonstrates  that  the  several  states  have 
the  power  to  change  the  qualifications  of  elec- 
tors for  Representatives  in  Congress.     Sec- 
tion 2  of  the  fourteenth  amendment  provides 
that  when  the  right  to  vote  at  any  election 
for  the  choice  of  electors  for  President  and 
Vice  President  of  the  United  States,  Repre- 
sentatives  in   Congress,   the  executive   and 
judicial  officers  of  a  state,  or  the  members  of 
the  Legislature  thereof,  is  denied  to  any  of 
the  male  inhabitants  of  such  state  being  21 
years  of  age  and  citizens  of  the  United  States, 
or  in  any  way  abridged,  except  for  participa- 
tion in  rebellion  of  other  crime,  the  basis 
of  representation  therein  shall  be  reduced  in 
the  proportion  which  the  number  of  male 
citizens  shall  bear  to  the  whole  number  of 
male  citizens  21  years  of  age  in  such  state. 
It  is  impossible  to  avoid  two  inferences  from 
this  language,  one  that  the  federal  Consti- 
tution contemplates  that  the  right  of  suffrage 
for  presidential  electors  and  Representatives 
In  Congress  shall  be  limited  to  males;    sec- 
ond, that  the  states  may,  If  they   choose, 
abridge  this  right  of  suffrage  and  be  subject 
to  no  other  penalty  than  the  loss  of  represen- 
tation.   It  is  almost  equally  difficult  to  avoid 
the  Inference  that  the  federal  Constitution 
contemplates  that  the  qualification  of  elec- 
tors for  presidential  electors  and  Represent- 
atives In  Congress  shall  be  the  same  as  the 
qualifications  of  electors  for  executive   and 
judicial  officers  of  the  state,  or  members  of 
the  Legislature.     A  similar  result  must  be 
reached  if  we  examine  the  fifteenth  amend- 
ment   That  provides  that  the  right  of  citi- 
zens of  the  United  States  to  vote  shall  not 
be  denied  or  abridged  by  the  .United  States, 
or  by  any  state,  on  account  of  race,  color, 
or   previous    condition    of   servitude.      The 
necessary   Implication   is   that  the   right    to 
vote  may  be  denied  or  abridged  for  other 
reasons  than  race,  color,  or  previous  condi- 
tion of  servitude,  and  so  the  courts  have  In 
effect  held.    In  United  States  v.  Reese,  02 
U.  S.  214,  23  L.  Ed.  563,  it  was  held  that  the 
act  intended  to  protect  the  right  of  suffrage 
in  the  negro  race  was  beyond  the  power  of 
Congress,  because  not  confined  in  its  opera- 
tion to  unlawful  discrimination  on  account 
of  race,  color,  or  previous  condition  of  servi- 
tude, but  broad  enough  to  cover  wrongful 
acts  without  as  well  as  within  the  constitu- 
tional jurisdiction,  and  it  could  not  be  limited 
by  judicial   construction   so  as  to  operate 
only  on  that  which  Congress  might  rightfully 
prohibit  and  punish.    The  court  said: 
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The  fifteenth  amendment  does  not  confer 
the  right  of  suffrage  upon  any  one.  It  pre- 
vents the  states,  or  the  United  States,  how- 
ever, from  giving  preference,  in  this  partic- 
ular, to  one  citizen  of  the  United  States  over 
another  on  account  of  race,  color,  or  previous 
condition  of  servitude.  Before  Its  adoption, 
this  could  be  done.  It  was  as  much  within 
the  power  of  a  state  to  exclude  citizens  of 
the  United  States  from  voting  on  account 
of  race,  etc,  as  it  was  on  account  of  age, 
property,  or  education.  Now  it  is  not  If 
citizens  of  one  race  having  certain  qualifica- 
tions are  permitted  by  law  to  vote,  those  of 
another  having  the  same  qualifications  must 
be.  Previous  to  this  amendment,  there  was 
no  constitutional  guaranty  against  this  dis- 
crimination; now  there  is.  It  follows  that 
the  amendment  has  Invested  the  citizens  of 
the  United  States  with  a  new  constitutional 
right  which  Is  within  the  protecting  power 
of  Congress.  That  right  is  exemption  from 
discrimination  In  the  exercise  of  the  elective 
franchise,  on  account  of  race,  color,  or  pre- 
vious condition  of  servitude.  This,  under 
the  express  provisions  of  the  second  section 
of  the  amendment,  Congress  may  enforce  by 
appropriate  legislation." 

It  may  be  that  the  people  ought  to  insert 
the  word  "sex"  In  the  fifteenth  amendment 
along  with  "race,  color,  or  previous  condi- 
tion of  servitude" ;  but  until  they  do  so  the 
right  to  vote  for  Representatives  In  Congress 
or  for  presidential  electors  stands  on  no 
firmer  base  than  the  right  to  vote  for  mem- 
bers of  the  state  Legislature,  under  the  state 
Constitution.  These  views  are  sustained  by 
the  cases  of  Stone  v.  Smith,  159  Mass.  413, 
34  N.  E.  521 ;  Cougar  v.  Tlmberlake,  148  Ind. 
38,  46  N.  B.  389,  37  L.  R  A  644,  62  Am. 
St  Rep.  487;  Van  Valkenburg  v.  Brown,  43 
CaL  43,  13  Am.  Rep.  136 ;  Pope  v.  Williams, 
193  U.  S.  621,  24  Sup.  Gt  S73,  48  L.  Ed. 
817. 

[J-IJ  The  plaintiff  in  error  argues  that 
even  if  the  Constitution  of  1844  is  adopted  as 
our  guide,  that  Constitution  does  not  fix  the 
qualification  of  voters  for  members  of  the 
Senate  and  Assembly,  municipal  officers,  ques- 
tions referred  to  the  people,  presidential  elec- 
tors, primary  elections,  and  election  of  dele- 
gates to  national  and  state  conventions.  It 
is  said  that  in  the  absence  of  any  qualifica- 
tions fixed  by  the  Constitution  the  right  to 
vote  at  such  election  belongs  to  the  people, 
women  as  well  as  men.  With  respect  to 
members  of  the  Senate  and  Assembly,  the 
argument  Is  that  they  are  not  officers,  and 
that  article  2  of  the  state  Constitution,  as 
to  the  right  of  suffrage,  relates  only  to  votes 
for  officers  that  may  be  elected  by  the  people. 
Section  2  and  section  3  of  article  4  provide 
that  the  Senate  and  Assembly  shall  be  compos- 


ed of  senators  and  members  elected  by  the  le- 
gal voters  of  the  counties.  Unless  the  qualifi- 
cations of  legal  voters  are  prescribed  by  arti- 
cle 2,  there  is  no  constitutional  definition  of 
their  qualifications,  and  It  is  open  to  the 
Legislature  to  confer  or  withhold  the  right. 
The  Legislature  has  tacitly,  if  not  expressly, 
adopted  the  qualifications  of  article  2  of  the 
Constitution,  except  so  far  as  it  has  per- 
mitted women  to  rote  at  school  meetings, 
which  right  by  construction,  is  limited,  so  as 
to  avoid  conflict  with  the  provision  limiting 
to  male  citizens  the  right  of  voting  for  of- 
ficers. Landls  v.  School  District  No.  44,  67 
N.  J.  Law,  609,  31  Atl.  1017;  Chamberlain 
v.  Cranbury,  67  N.  J.  Law,  606,  31  Atl.  1033. 
The  objection  made  by  the  plaintiff  in  error 
Is  that  there  is  a  natural  and  Inherent  right 
In  all  of  the  people  male  and  female,  to  vote. 
If  this  were  so,  the  limitation  of  the  right 
to  those  over  21  years  of  age  would  be  witn- 
out  justification.  It  is,  however,  well  set- 
tled that  the  right  to  vote  Is  not  a  natural 
Inherent  right  but  is  the  creation  of  consti- 
tutions and  statutes.  Ransom  v.  Black,  54  N. 
J.  Law,  446,  448,  449,  24  Atl.  489,  1021,  16 
L.  R  A  769.  The  opinion  is  that  of  a  ma- 
jority of  the  Supreme  Court,  but  was  approv- 
ed by  Justice  Dixon  (64  N.  J.  Law,  459,  24 
Atl.  1121,  16  L.  R.  A  769),  and  we  affirmed 
on  his  opinion.  66  N.  J.  Law,  688,  51  Atl. 
1109.  It  Is  supported  by  cases  In  other  ju- 
risdictions. Minor  v.  Happersett,  21  Wall. 
162,  22  L.  Ed.  627.  U.  S.  v.  Reese,  92  U.  S. 
214,  23  L.  Ed.  563;  U.  S.  v.  Crulkshank,  92 
U.  S.  542,  28  L.  Ed.  588;  Pope  v.  Williams, 
193  U.  S.  621,  24  Sup.  Ct  573,  48  L.  Ed.  817 ; 
Stone  v.  Smith,  159  Mass.  413,  34  N.  E.  521 ; 
Gougar  v.  Tlmberlake,  148  Ind.  38,  46  N.  E. 
339,  87  L.  R  A.  644,  62  Am.  St  Rep.  487; 
Van  Valkenburg  v.  Brown,  43  Cal.  43,  13  Am. 
Rep.  136.  As  was  said  in  Cougar  t.  Timber- 
lake,  if  women  have  a  natural  Inherent  right 
to  vote,  they  are  not  subject  to  the  limita- 
tions as  to  age,  residence,  and  naturaliza- 
tion. Those  limitations  are  Imposed  on 
males  only.  This  disposes  also  of  the  con- 
tention that  women  have  the  right  to  vote 
for  municipal  offices,  upon  questions  referred 
to  the  people,  and  at  primary  elections  and 
election  of  delegates.  They  have  no  such 
right  unless  they  can  show  a  statute  or  con- 
stitutional provision  giving  it  to  them.  There 
is  no  such  statute  and  the  Implication,  if  not 
the  express  language,  of  the  Constitution  is 
adverse  to  the  right  claimed.  The  contention 
of  the  plaintiff  in  error  falls.  We  have  only 
to  add  that,  as  to  the  right  claimed  to  vote 
for  presidential  electors,  the  matter  Is  whol- 
ly within  the  control  of  the  state.  McPher- 
son  v.  Blacker,  146  U.  S.  1,  13  Sup.  Ct  3,  36 
L.  Ed.  869  (the  Michigan  electors  case). 

The  judgment  of  the  Supreme   Court  Is 
affirmed,   with  costs. 
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ROBERTS  y.  TAMES. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
Not.  18,  1912.) 

(Bytlabut  by  the  Court.) 

1.  Contracts    (|   265*)— Rescission— Rksto- 
bation  of  Status  Quo. 

The  rule  requiring  one  who  seeks  to  re- 
scind a  contract  on  the  ground  of  fraud  to  re- 
store his  adversary  to  the  position  be  was  in 
at  the  time  of  the  contract  is  applicable  only 
to  a  contract  that  has  been  partly  executed, 
and  not  to  a  contract  that  still  remains  wholly 
executory  on  the  part  of  the  alleged  fraud  doer. 
All  the  party  rescinding  can  do  is  to  deny  his 
obligation  under  the  contract,  and,  if  he  does 
eo  in  a  reasonable  time,  he  has  rescinded. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  |  1187;   Dec.  Dig.  »  266.*] 

2.  Contbaots   (f  270*)  —  Rescission  —  Tnnt 
fob  Rescission. 

What  is  a  reasonable  time  within  which  to 
rescind  a  contract  depends  on  the  circumstances 
of  each  particular  case.  Unless  the  situation 
of  the  other  party  has  changed  to  his  detriment, 
the  party  rescinding  may  keep  the  question 
open  as  long  as  he  does  nothing  to  affirm  the 
contract,  and  may  even  wait  until  action  is 
brought  against  him. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Gent  Dig.  |§  1189,  1200;   Dec.  Dig.  |  270.*] 
8.  Contbaots   ({  270*)— Rescission— Effect 

of  Delay. 

Delay  in  rescinding  a  contract  is  evidence 
of  an  election  to  treat  the  sale  as  valid,  of 
more  or  leas  weight  according  to  the  circum- 
stances of  the  case,  but  of  itself  does  not  op- 
erate as  an  estoppel,  unless  in  the  meantime 
superior  rights  of  third  persons  have  inter- 
vened. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  §§  1189,  1200;    Dec  Dig.  I  270.*] 

4.  Vendor  and  Purchases  (|  806*)— Rescis- 
sion of  Contract — Right  to  Rescind. 

Where  there  is  a  written  contract  for  the 
sale  of  land  wholly  executory  on  the  part  of 
the  vendor,  and  the  vendee  has  the  right  to  re- 
scind by  denying  his  obligation  under  the  con- 
tract and  defending  a  suit  thereon,  the  vendor 
is  sufficiently  protected  against  future  claim 
under  the  contract  by  the  record  of  the  suit 
Upon  the  Judgment,  the  contract  will  be  either 
established  as  valid  or  annulled  as  void,  and 
the  question  of  liability  thereon  will  become 
res  adjudicate. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  §f  873-876;  Dec.  Dig.  8 
806.*] 

5.  Vendor  and   Pubokaseb    (I  83*)—  Ele- 
ments—Falsity of  Representations. 

An  agent  of  a  vendor  sold  vacant  lots  upon 
the  representation  that  they  Intended  to  build 
a  railway  station  and  cement  walks.  Beld  that 
if  the  representation  was  false,  the  vendee 
might  avoid  a  contract  induced  thereby. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  H  38,  40-48,  66;  Dec. 
Dig.  |  33.*] 

Error  to  Circuit  Court,  Gloucester  County. 

Action  by  William  T.  B.  Roberts  against 
Benjamin  F.  James.  Judgment  for  plaintiff, 
and  defendant  brings  error.  Reversed,  and 
venire  de  novo  awarded. 

Action  by  vendor  against  purchaser  to  re- 
cover purchase  price  of  lots.  The  written 
agreement  of  sale  requires  the  payment  of 


the  purchase  price  In  monthly  Installments, 
and  provides  that,  upon  default  In  payment 
the  vendor  may  treat  the  whole  purchase 
money  remaining  unpaid  as  immediately  due 
and  payable,  The  deed  Is  to  be  delivered 
upon  payment  of  the  whole  purchase  money, 
and  the  purchaser,  it  is  provided,  shall  have 
no  right  of  possession  until  the  deed  is  deliv- 
ered. No  Installment  of  purchase  money  has 
been  paid.  The  defendant  (the  purchaser) 
has  never  had  possession.  He  defended  upon 
the  ground  that  the  contract  was  induced  by 
fraudulent  representations  of  the  plaintiff's 
agent  Sands,  by  whom  alone  the  contract 
on  the  part  of  the  plaintiff  was  made.  The 
lots  were  in  a  great  field,  and  there  was 
evidence  that  Sands  represented  that  there 
was  going  to  be  a  hotel  near  by  at  a  spot 
pointed  out  by  him,  and  that  there  was  to  be 
a  railway  station,  cement  walks,  a  park  with 
swings ;  that  Roberts  was  back  of  the  enter- 
prise; that  he  was  going  to  build  100  houses; 
that  25  were  then  contracted  for;  that,  when 
there  were  60,  they  would  get  a  railway  sta- 
tion. The  houses  had  not  been  built  There 
seems  to  be  no  railway  station.  The  hotel 
was  partly  built,  but  sold  by  the  sheriff,  torn 
down,  and  the  lumber  sold  at  auction.  There 
was  no  proof  of  rescission  of  the  contract  by 
the  defendant  other  than  the  fact  that  be 
defended  this  suit  on  the  ground  of  fraud. 
A  verdict  was  directed  in  favor  of  the  plalnr 
tiff  for  the  balance  due  upon  the  ground  as 
stated  by  the  trial  Judge  that  there  was  no 
proof  to  go  to  the  Jury  of  a  legal  rescission, 
and  that  the  alleged  representations  were 
mere  promises. 

John  Boyd  Avis  and  David  O.  Watklns, 
both  of  Woodbury,  for  plaintiff  in  error. 
Joseph  J.  Summerill,  of  Woodbury,  for  de- 
fendant in  error. 

8WAYZE,  J.  (after  stating  the  facts  as 
above).  [1]  It  is  Bettled  that  where  a  party 
seeks  to  be  relieved  from  a  contract  upon 
the  ground  that  It  was  Induced  by  fraud,  he 
must  except  so  far  as  he  has  some  legal  ex- 
cuse for  failure,  restore  his  adversary  to 
the  position  he  was  In  at  the  time  of  the 
contract  *nd  that  there  can  be  no  rescission 
as  long  as  he  retains  anything  received  un- 
der the  contract  which  he  might  have  re- 
turned, and  the  withholding  of  which  might 
be  Injurious  to  the  other  party.  This  state- 
ment of  the  rule  Is  taken  from  the  opinion 
of  the  Supreme  Court  in  Byard  t.  Holmes, 
33  N.  J.  Law,  119, 127.  It  has  been  approved 
by  this  court  Crosby  ▼.  Wells,  73  N.  J. 
Law,  790,  801,  67  Att.  295.  The  reason  upon 
which  it  rests  Is  the  Injustice  of  permitting 
a  man  to  retain  a  benefit  under  a  contract 
which  he  on  his  part  repudiates.  By  Its 
terms  the  rule  requires  only  the  return  of 
what  has  been  received.  It  Is  applicable 
only  to  a  contract  that  baa  been  partly  ex- 
ecuted,  and  not  to  a  contract  that  still  re- 
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mains  wholly  executory  on  the  part  of  the 
alleged  fraud  doer.  In  such  a  case  the  party 
who  undertakes  to  rescind  has  received  no 
advantage,  he  has  nothing  to  return,  and  all 
he  can  do  Is  to  deny  his  obligation  under 
the  contract  If  he  does  so  in  a  reasonable 
time,  he  has  rescinded  the  contract  Even 
where  he  has  In  fact  received  something  un- 
der the  contract  he  Is  not  always  bound  to 
return  it  The  rule,  "like  other  rules  of  Jus- 
tice, must  be  so  applied  in  the  practical 
.administration  of  justice  as  shall  best  sub- 
serve, in  each  particular  case,  the  undoing  of 
wrong,  and  the  vindication  of  the  right" 
Pldcock  v.  Swift,  51  N.  J.  Eq.  405,  408,  27 
AtL  470 ;  Guild,  Ex'r,  v.  Parker,  Receiver,  48 
N.  J.  I«w,  430;  Doughten  v.  Camden  Build- 
ing &  Loan  Ass'n,  41  N.  J.  Eq.  556,  7  AtL 
479. 

[2-4]  It  is  also  settled  that  one  who  desires 
to  rescind  a  contract  must  act  within  a  rea- 
sonable time.  Dennis  v.  Jones,  44  N.  J.  Eq. 
513,  14  Atl.  913,  6  Am.  St  Rep.  899;  (31am- 
pitt  ▼.  Doyle,  73  N.  J.  Eq.  678,  70  Atl.  129. 
What  is  a  reasonable  time  necessarily  depends 
on  the  circumstances  of  each  particular  case. 
It  Is  settled  in  the  English  courts  that  unless 
the  situation  of  the  other  party  has  changed 
to  his  detriment  the  contract  continues  until 
the  party  defrauded  elects  to  avoid  it  and 
he  may  keep  the  question  open  as  long  as  he 
does  nothing  to  affirm  the  contract,  dough 
v.  London  &  Northwestern  Railway  (1871) 
L.  R.  7  Ex.  26,  41  L.  J.  Exch.  17;  Morrison 
v.  Universal  Marine  Ins.  Co.  (1873)  L.  R.  8 
Ex.  205,  42  L.  J.  Exch.  115;  United  Shoe 
Machinery  Co.  of  Canada  v.  Brunet  (1909) 
A  C.  330.  He  may  even  wait  until  action 
is  brought  against  him  (Clough  v.  London 
k.  Northwestern  Railway,  ubl  supra),  and 
a  plea  setting  up  the  fraud  amounts  to  a 
rescission  of  the  contract  (Lawton  v.  Elmore, 
27  L.  J.  Ex.  141;  Dawes  v.  Harness,  L.  R 
10  O.  P.  166,  44  L.  J.  C.  P.  194;  Aaron's  Reefs 
T.  Twiss  [1896]  A  C.  273,  65  L.  J.  P.  C.  54). 
The  case  last  cited  was  an  action  by  a  com- 
pany against  a  shareholder  for  calls  upon  his 
stock.  In  such  cases  the  right  of  creditors 
and  other  stockholders  to  have  the  stock 
paid  for  requires  a  prompt  disaffirmance  of 
the  subscription  to  stock;  but  inasmuch  as 
in  the  case  before  the  court  the  rights  of 
creditors  and  other  stockholders  were  not  In- 
volved, it  was  held  enough  to  set  up  the 
fraud  by  way  of  defense  when  action  was 
brought  Lord  Watson  put  the  case  very 
neatly.  He  said:  "The  respondent  is  not 
seeking  to  rescind  the  contract  He  Is  mere- 
ly resisting  its  enforcement  by  the  party 
guilty  of  the  fraud."  We  have  approved  the 
same  principle  in  a  case  where  the  vendor 
of  chattels  sought  to  rescind  and  reclaim 
his  property  because  of  the  fraud  of  the  ven- 
dee. Williamson  v.  N.  J.  Southern  R.  Co., 
29  N.  J.  Eq.  311,  319.  We  there  said:  "The 
vendor  may  rescind  the  contract  of  sale  and 
reclaim  the  property  until,  with  a  knowledge 


of  the  fraud,  he  elects  to  ratify  and  confirm 
the  sale,  or  third  persons,  acting  on  the  ap- 
parent ownership  of  the  property  by  the 
fraudulent  vendee,  acquire  rights  therein 
bona  fide  and  for  a  valuable  consideration. 
Delay  In  exercising  the  power  of  rescission 
Is  evidence  of  an  election  to  treat  the  sale 
as  valid,  of  more  or  less  weight  according 
to  the  circumstances  of  the  case,  but  of  it- 
self does  not  operate  as  an  estopped  unless 
In  the  meantime  superior  rights  of  third 
persons  have  Intervened."  In  a  case  like 
that  then  before  us,  rescission  strictly  so 
called  Is  required,  since  the  contract  has 
been  executed  by  a  delivery  of  the  property. 
In  the  case  of  an  executory  contract  a  refus- 
al to  perform  any  obligation  thereunder  and 
the.  defense  of  an  action  brought  thereon  are 
all  that  the  defrauded  party  can  do  by  way 
of  asserting  his  right  to  disaffirm  the  con- 
tract and,  unless  his  silence  or  delay  has 
operated  to  the  prejudice  of  the  other  party, 
he  may  first  assert  his  right  when  his  ad- 
versary first  asserts  his  claim  by  action.  The 
failure  of  the  vendee  to  disaffirm  the  con- 
tract might  sometimes  prevent  the  vendor 
from  selling  to  another  and  a  different  ques- 
tion would  arise  from  that  now  before  us. 
Here  there  Is  no  proof  that  the  plaintiff, 
the  vendor,  was  In  any  way  prejudiced,  ex- 
cept by  his  failure  to  receive  the  purchase 
money,  and  to  that  he  was  not  entitled,  if 
the  contract  was  induced  by  fraud.  The  de- 
fendant repudiated  his  obligation  at  the  very 
start  by  failing  to  pay  any  installment  of 
the  price,  and,  if  the  plaintiff  did  not  know 
the  position  taken  by  the  defendant  he  could 
easily  have  ascertained  it  The  existence 
of  the  written  contract  however,  is  an  im- 
portant circumstance,  since  the  plaintiff  is 
entitled  to  be  rid  of  his  obligation  thereun- 
der if  he  cannot  enforce  that  of  the  defend- 
ant. Whether  the  contract  is  recorded  does 
not  appear,  but  whether  recorded  or  not  It 
may  possibly  affect  the  plaintiff's  title.  A 
recent  Illustration  of  the  difficulty  that  may 
arise  Is  afforded  by  the  case  of  Cornwall  v. 
Henson  (1900)  2  Ch.  298.  We  think,  however, 
that  the  record  of  this  suit  in  which  the  de- 
fendant disaffirms  the  contract  is  sufficient 
to  protect  the  plaintiff  against  future  claim. 
Upon  the  Judgment  herein,  the  contract  will 
be  either  established  as  valid  or  annulled  as 
void,  and  the  question  of  liability  thereon 
will  become  res  adjudlcata.  It  Is  upon  this 
basis  that  the  vendee  Is  allowed  to  rescind 
at  law  by  setting  up  fraud  as  a  defense  to 
an  action  for  the  purchase  price  without 
being  compelled  to  go  Into  equity — a  right 
so  well  recognized  that  it  is  hardly  neces- 
sary to  dte  authority.  Cases  are  collected 
in  89  Cyc.  1417,  and  1916,  note  59.  We 
think,  therefore,  that  the  defendant  was  en- 
titled to  defend  on  the  ground  that  the  con- 
tract was  induced  by  fraud. 

[I]  We  are  unable  to  agree  with  the  learn- 
ed trial  Judge  that  there  was  no  evidence 
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of  fraud  to  go  to  the  Jury,  because  the  false 
representations  relied  on  by  the  defendant 
were  mere  promisee.  The  representations 
that  there  were  26  houses  contracted,  and 
that  the  plaintiff  was  back  of  the  enterprise, 
were  representations  that  such  were  the  ex- 
isting facts.  The  representation  as  to  the 
intention  to  build  a  railway  station  and 
cement  walks  stands  on  a  somewhat  differ- 
ent footing.  It  Is,  however,  settled  that  a 
representation  of  an  Intention  as  existing 
may  If  false  avoid  a  contract  induced  there- 
by. Where  directors  of  a  company  procured 
a  loan  by  representing  that  its  object  was 
to  buy  property  and  develop  the  business, 
when,  In  fact,  the  object  was  to  pay  off 
pressing  liabilities,  they  were  held  In  an 
action  for  deceit  "There  must  be,"  said 
Lord  Bowen,  "a  misstatement  of  an  exist- 
ing fad;  but  the  state  of  a  man's  mind  Is 
as  much  a  fact  as  the  state  of  his  digestion. 
It  may  be  difficult  to  prove  the  state  of  a 
man's  mind  at  a  particular  time,  but,  If  it 
can  be  ascertained,  it  is  as  much  a  fact  as 
anything  else.  A  misrepresentation  as  to 
the  state  of  a  man's  mind  Is  therefore  a  mis- 
statement of  fact"  Edgington  v.  Fltzmau- 
rlce,  L.  B.  29  G.  D.  483,  66  L.  J.  Gh.  650. 
The  most  familiar  Illustration  perhaps  Is  the 
fraudulent  purchase  of  goods  by  one  who 
does  not  intend  to  pay  for  them — a  case  in 
which  there  Is  usually  no  express  represen- 
tation of  intention,  but  merely  the  repre- 
sentation of  an  intent  to  pay  Implied  from 
the  fact  of  purchase.  Leake  on  Contracts, 
294,  296.  The  New  York  Court  of  Appeals 
has  recently  held  that  a  statement  by  the 
grantee  that  he  intends  to  erect  a  dwelling 
house  on  the  tract  conveyed  while  in  fact  he 
Intends  to  erect  a  garage  Is  a  statement  of 
a  material  existing  fact  Justifying  the  set- 
ting aside  of  the  deed.  Adams  v.  Gillig,  199 
N.  X.  314„  92  N.  E.  670,  32  L.  B.  A  (N.  S.) 
127,  20  Ann.  Gas.  910.  The  note  in  20  Ann. 
Gas.  914,  refers  to  Chicago,  etc.,  B.  Co.,  v. 
Titterington,  84  Tex.  218,  19  S.  W.  472,  81 
Am.  St  Bep.  39,  where  the  alleged  fraud 
was  a  promise  to  erect  a  depot  on  the  land. 
Where  a  vendor  Induced  a  sale  by  represen- 
tation of  his  intention  to  make  a  new  street 
and  did  not  make  the  improvement  or  prove 
what  had  prevented  It  specific  performance 
was  refused.  Beaumont  v.  Dukes,  Jacob, 
422.  In  Myers  v.  Watson,  1  Sim.  N.  S.  523, 
the  purchasers  were  induced  to  enter  into 
the  contract  by  representations  made  to 
them  by  the  vendor's  agent  that  the  vendor 
intended  to  lay  out  the  whole  estate  In 
streets,  to  build  houses  upon  It  and  to  erect 
a  church.  None  of  those  acts  had  been  done. 
Specific  performance  was  refused.  It  must 
be  admitted  that  cases  of  specific  perform- 
ance stand  on  a  basis  peculiar  to  them- 
selves, since  the  decree  is  not  a  matter  of 
strict  right  A  distinction  is  necessary  also 
between  cases  where  the  representation  of 
an  Intention  is  In  fact  a  mere  promise  col- 


lateral to  the  contract  and  where  it  amounts 
to  an  affirmation  of  a  present  state  of  mind. 
In  tills  case  the  man  who  made  the  repre- 
sentation undertook  to  state  the  Intent  of 
other  persons,  and  did  not  assume  to  make 
it  a  term  of  the  contract  We  think  a  Jury 
might  find  that  he  stated  it  as  an  existing 
fact 

There  was  evidence  that  the  representa- 
tions were  In  fact  made.  There  was  also 
evidence  from  which  the  jury  might  Infer 
that  the  representations  or  some  of  them, 
were  false.  Whether  in  fact  26  houses  were 
under  contract  and  whether  there  was  a 
then  present  intention  to  build  a  station 
and  cement  walks,  were  matters  within  the 
knowledge  of  the  plaintiff.  His  failure  to 
prove  that  such  contracts  pver  <*riafr»d, 
coupled  with  "the  fact  that  no  houses  have 
ever  been  built  justifies  an  Inference  adverse 
to  the  plaintiff  both  as  to  his  representation 
of  an  existing  fact  and  as  to  his  intention 
to  develop  the  property.  That  the  represen- 
tation was  a  material  one  Inducing  the  con- 
tract by  the  purchaser  Is  obvious.  That  In 
such  a  case  the  party  defrauded  by  the  mis- 
representation of  an  agent  may  rescind  the 
contract  or  defend  an  action  brought  there- 
on Is  settled  In  this  court  Beltman  v.  Flor- 
illo,  76  N.  J.  Law,  815,  72  Atl.  74. 

We  do  not  think  it  necessary  to  consider 
whether  the  special  pleas  properly  raise 
the  defense  or  not  As  we  understand  from 
tjie  colloquy  between  court  and  counsel 
when  the  verdict  was  directed,  the  case  was 
decided  upon  the  broad  ground  that  there 
was  no  defense  regardless  of  any  question 
of  pleading.  It  was  error  to  direct  a  ver- 
dict for  the  plaintiff,  and  the  Judgment  must 
be  reversed,  and  a  venire  de  novo  awarded. 


In  re  BUCKMAN'S  WILL. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
Nov.  27, 1912.) 

1.  Wills  (|  55*) — Testamentary  Capacity— 
Evidence. 

Evidenoe  on  an  application  for  probate  of 
the  will  of  a  man  94  years  of  age  held  to  show 
testamentary  capacity  in  testator. 

[Ed.  Note. — For  other  cases,  see  Wills,  Gent 
Dig.  H  137-161;   Dec.  Dig.  {  55.»] 

2.  Wills  (|  21*)— Testamentary  Capacity— 
Evidence. 

The  point  of  time  at  which  the  testamen- 
tary capacity  is  tested  is  that  of  the  execution 
of  the  will )  the  antecedent  and  subsequent  con- 
dition of  a  testator  being  chiefly  important  as 
bearing  upon  that  epoch,  and  of  no  importance 
where  the  evidence  of  capacity  at  such  time  is 
convincing. 

[Ed.  Note.— For  other  cases,  see  Wills.  Cent 
Dig.  ||  48,  49;   Dec  Dig.  §  21.«] 

8.  Wills  (I  65*)— Testamentary  Capacity— 

Evidence. 

The  fact  that  a  will  is  natural  and  reason- 
able corroborates  the  correctness  of  the  opinions 
of  the  subscribing  witnesses  that  the  testator 
possessed  testamentary  capacity. 

[Ed.  Note. — For  other  caseB,  see  Wills,  Cent. 
Dig.  |i  137-161 ;   Dec  Dig.  |  66/] 


•Par  otner  cum  m*  same  topic  and  lection  NUMBER  In  Dec.  Dig.  *  Am.  Dig.  Key-No.  Series  *  RepV  Indexes 


Digitized  by 


Google 


N.J.) 


IN  BE  BUCKMAN'S  WILL 


247 


4.  Wills  9  166*) — Uwnus  ImrLuswo*— Bvi- 
dencx. 

Evidence  on  an  application  for  probate  of 
the  wQl  of  a  feeble  and  aged  man,  living  with 
a  daughter  at  the  time  of  its  execution,  which 
will  differed  in  the  disposition  made  of  bis  prop- 
erty from  that  made  in  a  former  will,  in  that  it 
left  all  to  his  children  and  none  to  his  grand- 
children, particularly  none  to  the  son  of  de- 
ceased daughter,  held  not  to  show  that  the  will 
was.  the  result  of  undue  influence. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  H  421-437;  Dec.  Dig.  |  166.*] 

5.  Wills  (|  155*)— "Urdus  Influence." 

The  influence  which  is  undue  and  will 
vitiate  a  will  must  amount  to  moral  or  physical 
coercion  which  destroys  free  agency  and  con- 
strains its  subject  to  do  that  which,  but  for 
it,  he  would  not  have  done. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  H  375-881;  Dec.  Dig.  1 156.* 

For  other  definitions,  see  Words  and  Phrases, 
voL  8,  pp.  7166-7172.] 

Appeal  from  Prerogative  Court 
Application  for  the  probate  of  the  alleged 
last  will  and  testament  of  Spencer  W.  Buck- 
man,  deceased.  Appeal  from  a  decree  af- 
firming a  decree  of  the  Mercer  county  or- 
phans' court  admitting  the  will  to  probate. 
Decree  affirmed. 

This  Is  an  appeal  from  a  decree  of  the  pre- 
rogative court  affirming  a  decree  of  the  Mer- 
cer county  orphans'  court  admitting  to  pro- 
bate the  last  will  and  testament  of  Spencer 
W.  Buckman,  deceased  The  reasons  which 
led  the  orphans'  court  to  admit  the  will  to 
probate  are  set  forth  In  the  following  opinion 
of  Gnichtel,  X: 

"This  Is  an  application  to  have  admitted 
to  probate  a  paper  dated  January  22,  1909, 
alleged  to  have  been  executed  by  Spencer  W. 
Buckman,  then  and  at  the  time  of  his  death 
residing  in  Trenton,  N.  J.,  as  his  last  will 
and  testament 

"The  application  is  made  by  Wallace  Buck- 
man  and  Mary  Parsons,  two  of  the  executors 
named  In  the  alleged  will,  and  to  the  appli- 
cation a  caveat  has  been  filed  by  Owen  Moon, 
Jr.,  and  Caroline  and  Albert  B.  Wharton, 
grandchildren  of  the  deceased 

"The  paper  was  executed  in  conformi- 
ty with  the  statutory  requirements.  The 
grounds  urged  against  the  validity  of  the 
instrument  are,  first  want  of  testamentary 
capacity  in  the  testator;  and,  second,  that 
its  execution  was  unduly  influenced  by  the 
proponents,  who  are,  by  its  terms,  beneficia- 
ries to  the  extent  of  two-thirds  of  tbe  estate. 
At  the  time  of  the  execution  of  the  alleged 
will,  and  at  the  date  of  his  death,  Mr.  Buck- 
man  had  three  children  living,  namely,  Mary 
B.  Parsons,  Wallace  Buckman,  and  Charles 
Buckman.  Sarah  B.  Wharton,  a  daughter, 
died  many  years  ago,  leaving  two  children, 
Albert  B.  Wharton  and  Caroline  Wharton. 
Mrs.  Elisabeth  Moon,  another  daughter,  died 
a  few  days  before  the  execution  of  tbe  will, 
leaving  one  son,  Owen  Moon,  Jr. 

[1]  "The  caveators,  to  establish  their  claim 
of  mental  incapacity,  have  produced  testi- 


mony to  show  that  until  three  or  Ave  years 
ago  the  testator  was  a  man  of  vigorous  men- 
tality ;  that  he  then  began  to  fall,  and  that 
he  steadily  declined  until  the  change  became 
marked,  both  mentally  and  physically,  in 
the  spring  of  1908;  that  he  was  hard  of  hear- 
ing; his  eyesight  was  quite  defective;  he 
was  careless  about  his  dress;  was  untidy; 
his  memory  was  poor,  and  at  times  he  was 
unable  to  control  the  functions  of  nature; 
he  remained  In  his  room  most  of  the  time, 
and,  when  he  took  a  short  walk,  the  coach- 
man usually  accompanied  him;  he  would 
spend  considerable  time  in  counting  and  re- 
counting his  pocket  money  and  his  fingers, 
would  move  his  lips,  and  utter  no  sounds, 
would  sit  by,  handling  bits  of  cord,  and  slept 
considerably  during  the  daytime;  at  times 
he  was  childish;  he  failed  to  comprehend 
that  the  food  he  was  eating  was  tbe  same 
he  was  then  asking  for;  to  make  him  un- 
derstand a  remark,  it  had  to  be  repeated  two 
or  three  times;  In  1908  he  did  not  know  that 
Christmas  was  a  holiday;  wore  his  over- 
coat In  the  house  for  the  purpose  of  getting 
wear  out  of  it;  went  to  bed  in  the  middle  of 
the  day  under  the  belief  that  be  had  had  his 
supper;  at  times  talked  irrationally,  and 
forgot  where  some  of  his  children  lived; 
could  not  distinguish  between  checks  and 
notes;  on  one  occasion  failed  to  recognize 
his  son  Wallace,  was  incoherent  at  times  in 
his  speech;  had  difficulty  In  fixing  his  mind 
on  a  subject;  during  the  fall  of  1908  there 
were  occasions  when  it  took  considerable  ef- 
fort to  attract  his  attention;  he  was  dull, 
and  there  was  an  apparent  lack  of  compre- 
hension. Basing  their  opinions  on  such 
facts  as  these,  a  number  of  the  witnesses 
testified  that  the  testator  did  not  under- 
stand the  business  he  was  transacting,  when 
he  signed  the  will  on  January  22,  1909.  The 
majority  of  these  instances  can  readily  be 
accounted  for  by  the  fact  that  age  had  un- 
doubtedly Impaired  the  testator's  hearing, 
sight  and  memory,  and  it  is  undoubtedly 
true  that  this  apparent  mental  decline  was 
not  at  all  constant  During  this  same  period 
witnesses,  with  equal  opportunity  to  observe 
tbe  testator  and  converse  with  him,  found 
entirely  different  conditions.  They  testified 
in  substance  that  be  was  a  remarkably  bright 
man  for  his  age;  that  to  an  extent  he  kept 
In  touch  with  current  events;  that  he  re- 
membered people  and  events  both  prior  to 
and  subsequent  to  January  22,  1909;  that 
on  April  7,  1908,  he  executed  a  power  of  at- 
torney to  Owen  Moon,  Sr.,  which  has  never 
been  questioned  On  October  29th  of  the 
same  year  he  executed  and  acknowledged 
another  power  of  attorney  to  Owen  Moon, 
Sr.  Mr.  Stephen  Cook,  who  took  the  ac- 
knowledgment, found  Mr.  Buckman  in  good 
condition.  They  conversed  about  his  health, 
and  Mr.  Buckman  stated  that  It  was  because 
of  his  defective  eyesight  that  he  was  con- 
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fined  to  his  room.  Apparently  Mr.  Cook  and 
Mr.  Moon  were  both  satisfied  that  Mr.  Buck- 
man  at  that  time  fully  comprehended  the 
business  he  was  transacting.  On  Christmas 
day,  when  one  of  the  witnesses  declared  he 
did  not  comprehend  that  It  was  a  holiday, 
the  testator  conversed  sensibly  and  Intelli- 
gently with  a  number  of  people.  On  Jan- 
uary 22d  he  asked  Mr.  Moon  to  prepare  a 
list  of  his  mortgages.  He  spoke  to  a  number 
of  people  about  the  fire  on  the  Comfort  farm 
and  about  some  horse  thieves.  In  the  fore- 
part of  April,  1909,  about  two  weeks -before 
his  death,  he  had  an  extended  conversation 
with  his  grandson,  who  had  assisted  In  the 
capture  of  the  thieves.  He  inquired  after 
all  the  details — the  place  where  they  were 
captured,  their  trial  and  sentence,  and  par- 
ticularly the  reward  his  grandson  received 
for  his  share  In  capturing  the  thieves.  The 
matter  seemed  to  be  of  great  interest,  and 
he  expressed  regret  that  the  thieves  did  not 
get  a  longer  sentence.  They  conversed  about 
Jury  duty;  that  he  had  been  a  Juror  a  num- 
ber of  times ;  and  that  it  was  good  education 
for  a  farmer's  son.  He  spoke  about  the  Com- 
fort fire,  and  he  asked  about  the  insurance, 
the  stock  that  had  been  consumed  and  dam- 
aged, and  discussed  other  topics  gleaned 
from  the  county  paper. 

"It  would  seem  from  the  testimony  that 
Mr.  Buckman's  condition  varied;  that  it  was 
affected  by  his  surroundings  and  circum- 
stances ;  that  at  certain  periods  he  was  dull 
and  somewhat  slow  of  comprehension,  and 
at  others  his  faculties  were  brighter  and 
more  alert.  Mr.  Moon,  St.,  who  looked  after 
his  investments,  states  that  'there  were  times 
when  he  seemed  to  be  a  little  dull  right  at 
the  start,  but  he  would  directly  understand 
the  conversation.'  Some  of  the  witnesses 
were  impressed  with  his  capacity  to  trans- 
act business,  while  others  received  a  differ- 
ent impression.  This  is  illustrated  by  the 
testimony  of  Vice  Chancellor  Walker  and  Mr. 
Linton  Satterthwait,  who  had  interviews 
with  the  testator  at  different  times  In  De- 
cember, 1904,  about  a  claim  against  a  real 
estate  agent  in  Trenton.  Vice  Chancellor 
Walker  testified  that  when  he  met  Mr.  Buck- 
man  'he  seemed  very  much  agitated,  his 
bands  trembled,  and  be  drooled  at  the  mouth ;' 
that  his  conversation  was  'disjointed,  discon- 
nected and  rather  incoherent,'  though  out  of 
It  all  there  could  be  evolved  an  idea  of  what 
was  wanted;  that  the  testator's  condition 
was  such  that  he  did  not  understand  or 
could  not  intelligently  and  nnderstandlngly 
transact  business,  and  he  found  it  necessary 
to  turn  to  Mr.  Moon  to  get  a  detailed  ex- 
planation. 

"Mr.  Satterthwalt's  experience  was  entire- 
ly different  He  bad  known  the  testator 
since  1895,  and  states  that  in  the  Interviews 
concerning  the  matter  referred  to  by  Vice 
Chancellor  Walker,  and  at  about  the  same 
time,  there  was  nothing  noticeable  about  the 


testator  that  would  distinguish  him  from 
any  other  old  person,  that  he  was  a  remark- 
ably bright  man  for  a  man  of  90,  and  his 
conversation  was  not  essentially  different 
from  any  one  going  over  the  details  of  a 
claim;  that  his  statements  were  intelligent 
and  coherent,  and  nothing  transpired  that 
was  at  all  out  of  the  ordinary ;  that  he  had 
a  peculiar  manner  of  speech,  always  spoke 
In  a  high  key,  and  had  a  little  mannerism  of 
working  his  lips  as  seeming  to  expel  some- 
thing, a  spitting  motion  without  actually 
spitting. 

"These  witnesses  had  been  In  the  active 
practice  of  law  for  many  years,  and  had  had 
extended  experience  with  men  and  affairs, 
and  the  result  of  their  observation  of  tne 
testator  are  radically  different  Thla  is  also 
true  of  other  witnesses.  In  view  of  this 
conflicting  and  contradictory  testimony,  the 
occurrences  at  the  time  of  and  Immediately 
surrounding  the  execution  of  the  will  be- 
come extremely  important 

[2]  "The  point  of  time  at  which  the  testa- 
mentary competency  is  to  be  tested  la  that 
of  the  execution  of  the  will.  The  antecedent 
and  subsequent  condition  of  a  testator  la 
chiefly  Important  as  bearing  upon  that 
epoch.  O'Brien  v.  Dwyer,  45  N.  J.  Eq.  689, 
17  AtL  777. 

"The  will  was  executed  on  January  22, 
1909.  On  January  22d  Mr.  Frank  8.  Katzen- 
bach,  Jr.,  a  lawyer  of  large  practice  and 
experience,  was  sent  for.  After  describing 
what  occurred  upon  reaching  the  house,  be 
says  he  was  ushered  into  a  bedroom,  and 
found  'a  very  elderly  man,'  and,  after  some 
conversation,  the  old  gentleman  said  he  was 
an  old  man,  94  years  old ;  that  he  had  lived 
to  see  all  his  children,  except  three,  buried, 
and  on  that  day  a  daughter,  Mrs.  Moon,  was 
burled;  that  about  20  years  ago  he  had 
made  a  will  In  which  he  had  left  all  his 
property  to  his  four  children,  except  that 
he  remembered  his  grandchildren  in  the 
will.  He  wanted  now  to  change  his  wilt 
Upon  being  informed  that  Mrs.  Moon's  share 
would  go  to  her  son,  he  said  he  knew  that, 
and  that  was  what  he  did  not  want;  that 
the  young  man  had  more  money  now  than 
he  could  properly  take  care  of,  and  he  would 
now  get  more;  that  his  grandchildren  had 
more  money  than  his  children,  and  he  want- 
ed his  property  divided  among  his  two  sons, 
Wallace  and  Charles,  and  his  daughter, 
Mary  Parsons.  In  response  to  questions,  he 
Informed  Mr.  Katzenbach  that  bis  property 
consisted  'mostly  of  money  and  mortgages.' 
He  told  him  the  amount  he  had  in  cash  and 
where  It  was  deposited,  and,  when  asked 
how  much  he  had  in  mortgages,  he  replied 
that  It  was  not  necessary  for  the  lawyer  to 
know  that  in  order  to  draw-  his  will,  and 
Mr.  Katzenbach  then  stopped  asking  ques- 
tions. He  said  he  wanted  as  executors  his 
son  Wallace,  Owen  Moon,  Sr.,  and  his 
daughter,  Mary  Parsons.  Mr.  Katzenbach 
called  his  attention  to  the  fact  that  he  was- 
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Ignoring  hto  grandson,  Owen  Moon,  Jr.,  and 
asked  why  he  wanted  the  father  as  executor. 
Bis  reply  was  that  he  waa  one  of  the  execu- 
tors of  the  other  will,  that  Owen  had  asked 
him,  and,  If  he  did  not  make  him  an  execu- 
tor, 'he  would  kick  up  his  heels  and  make 
a  fuss.'  He  also  said  that  Owen  Moon,  Sr., 
had  been  attending  to  his  business.  lie  then 
asked  Mr.  Katzenbach  to  call  his  son,  Wal- 
lace Buckman,  and,  when  he  appeared,  he 
directed  him  to  deliver  to  Mr.  Katzenbach 
the  old  will.  He  said  he  wanted  the  will 
like  his  old  one,  except  he  wanted  his  prop- 
erty divided  equally  among  his  three  chil- 
dren. Mr.  Katzenbach  called  the  next  day 
for  the  purpose  of  having  the  will  signed. 
When  he  read  the  clause  containing  the  be- 
quests to  the  grandchildren,  the  old  gentle- 
man stopped  him,  said  that  It  was  wrong, 
that  he  did  not  want  to  leave  anything  to 
his  grandchildren.  The  balance  of  the  will 
was  read,  and  the  testator  said  It  was  sat- 
isfactory, except  that  he  did  not  want  to 
leave  anything  to  his  grandchildren. 

"The  will  was  redrawn,  and  about  an  hour 
afterwards  Mr.  Katzenbach  was  again  at 
the  house,  and,  before  the  will  was  pro- 
duced, the  testator  conversed  with  Mr.  Kat- 
zenbach, and  referred  to  a  case  he  had  had 
against  him  which  cost  him  (the  testator) 
about  (1,000.  The  will  was  again  read  to 
him,  and  Mr.  Katzenbach  testified  that,  'aft- 
er this  will  had  been  read  to  Mr.  Buckman 
by  myself,  I  told  him  that  it  would  be 
necessary  for  him  to  execute  the  same  In 
the  presence  of  two  witnesses,  who  must  be 
present  at  the  same  time  and  subscribe  their 
names  in  the  presence  of  the  testator,  and 
see  him  sign  his  name.  Mr.  Buckman  then 
said  he  would  have  to  have  his  hand  held, 
as  it  was  unsteady.  Pen  and  ink  were  then 
called  for,  and  Mr.  Buckman,  who  was  sit- 
ting in  the  chair  by  the  desk,  raised  partial- 
ly, and  his  chair  was  moved  over  to  the 
desk.  A  pen  was  placed  In  his  hand,  and  he 
asked  me  to  start  him  a  good  ways  over  on 
the  paper,  which  I  did.  He  then  wrote  the 
letter  "S,"  pronouncing  the  letter  "S,"  then 
"p,"  pronouncing  the  letter  "p,"  then  "e" 
pronouncing  the  letter  "e,"  and  so  on  with 
each  one  of  the  letters  In  his  signature. 
After  that  signature  had  been  completed,  I 
then  asked  Mr.  Buckman  if  he  signed,  seal- 
ed, and  published  and  declared  that  to  be 
bis  last  will  and  testament,  in  the  presence 
of  Mr.  Geraghty  and  myself,  and  asked  Mr. 
Geragbty  and  myself,  in  his  presence,  and  In 
the  presence  of  each  other,  to  subscribe  our 
names  thereto,  as  witnesses.  He  said,  "1 
do."  Thereupon  Mr.  Geraghty  signed  his 
name,  and,  after  he  had  completed  his  sig- 
nature, I  took  the  pen  and  signed  my  name, 
and  be  told  me  to  keep  it,  and  I  said,  "Good 
afternoon,''  and  Mr.  Geragbty  and  I  walked 
oof 

Tbis  testimony,  which  is  corroborated  by 
Mr.  Geraghty,  standing  by  itself  would  seem 
to  establish  quite  satisfactorily  the  testa- 


tor's competency  at  the  time  of  the  execu- 
tion. There  was  nothing  in  what  he  said 
at  any  of  these  interviews  which  indicated 
any  failure  of  mind,  memory,  or  understand- 
ing, and  what  he  said  was  sensible  and  ap- 
propriate to  the  occasion.  His  manner  was 
direct  and  positive.  That  he  heard  and  un- 
derstood the  will  as  it  was  read  to  him  la 
apparent  from  the  fact  that  he  Instantly  de- 
tected an  error  which  had  been  made  In  the 
draft  Evidence  of  previous  weakness  and 
inability,  If  credited,  is  admissible  and  Im- 
portant But  U  evidence  of  capacity  during 
the  period  while  the  business  was  in  hand 
Is  convincing  and  sufficient  the  evidence  of 
previous  incapacity  has  no  weight  Arm- 
strong v.  Armstrong,  69  N.  J.  Eq.  817-820, 
66  Atl.  399.  The  paper  under  consideration 
divides  his  property  among  his  living  chil- 
dren, and,  so  far  as  the  disposition  of  his  es- 
tate is  concerned,  Is  practically  in  harmony 
with  the  will  made  by  the  testator  in  1892, 
except  in  that  will  he  left  small  legacies  to 
two  children  of  a  deceased  daughter.  In 
the  will  of  1909  he  omitted  all  reference  to 
his  grandchildren.  There  was  some  reason 
for  this.  The  children  and  grandchildren 
were  all  beneficiaries  under  the  will  of 
Isaiah  Williamson  of  Philadelphia.  The 
generation  to  which  the  grandchildren  be- 
longed had  received  about  $175,000  each, 
while  the  generation  to  which  the  children 
of  Spencer  W.  Buckman  belonged  had  each 
received  a  life  interest  in  960,000,  which,  at 
death,  was  to  be  divided  among  their  chil- 
dren. Isaiah  Williamson  died  In  1888  or 
18S9.  The  first  will  of  Spencer  W.  Buckman 
was  made  on  June'  2,  1892,  the  second  one 
January  22,  1909,  and  both  papers  seem  to 
have  been  made  with  a  view  of  dividing  his 
estate  among  his  children  and  ignoring  his 
grandchildren.  In  view  of  the  disposition 
made  of  the  Williamson  estate,  this  was 
perfectly  natural.  The  testator  In  both  In- 
struments showed  a  preference  for  his  chil- 
dren, who  were  nearer  to  him,  and  had  re- 
ceived considerable  less  money  from  the 
Williamson  estate. 

[3]  "The  fact  that  the  will  Is  in  itself  nat- 
ural and  reasonable  Is  a  fact  corroborative 
of  the  correctness  of  the  opinions  of  the  sub- 
scribing witnesses  that  the  testator  possess- 
ed testamentary  capacity  at  the  time  of  the 
execution  of  the  will.  Clifton  v.  Clifton,  2 
Dick.  Ch.  Bep.  227. 

[4]  "The  other  contention  raised  by  the 
caveators  is  that  the  alleged  will  was  the 
result  of  undue  influence  exerted  upon  the 
testator  by  the  proponents,  Mary  Parsons  and 
Wallace  Buckman.  From  1900  down  to  June, 
1908,  the  testator  resided  with  his  daughter, 
Mrs.  Moon,  at  which  time,  because  of  the 
daughter's  health,  the  family  went  to  the 
seashore,  and  the  testator  was  brought  to 
Mrs.  Parsons'  house.  He  returned  to  Mrs. 
Moon's  house  In  October,  and  remained  there 
until  December  30th,  when,  on  account  of 
the  serious  illness  of  Mrs.  Moon,  he  was 
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again  brought  to  Mrs.  Parsons'  house,  and 
continued  to  live  there  until  he  died,  April 
25,  1909.  The  change  on  both  occasions  was 
made  at  the  suggestion  of  the  Moons.  There 
Is  no  evidence  that  he  contemplated  making 
any  change  in  his  will  during  the  lifetime  of 
Mrs.  Moon.  The  first  Intimation  of  such  in- 
tention was  given  by  the  testator  himself, 
who,  shortly  after  Mrs.  Moon's  death,  said 
to  Mrs.  Parsons,  'I  am  sorry  Lib's  gone,  and 
I  will  have  to  make  some  change  in  my  af- 
fairs;' and  he  added,,  'I  would  like  you  to 
get  a  lawyer.'  On  the  day  of  Mrs.  Moon's 
funeral,  January  21,  1909,  Mrs.  Parsons  con- 
sulted with  Mr.  and  Mrs.  Tyson,  her  daugh- 
ter and  son-in-law,  concerning  the  request  of 
her  father,  and  Mr.  Tyson  suggested  Mr.  F. 
S.  Katzenbach,  who  accordingly  was  sent 
for.  Counsel  for  the  caveators  admit  that 
there  is  absolutely  no  direct  testimony  in 
the  case  to  show  any  undue  influence,  but 
claim  that  the  circumstances  surrounding 
the  execution  of  the  will,  in  connection  with 
the  testator's  mental  condition,  proved  that 
the  will  was  not  the  product  of  the  free 
will  of  the  testator.  I  have  carefully  con- 
sidered the  testimony,  and  cannot  agree  with 
this  view.  I  am  satisfied  that  the  testator 
had  sufficient  testamentary  capacity  to  make 
a  will,  and  there  Is  nothing  in  the  testimony 
which  would  tend  to  show  that  he  had  not 
the  freest  opportunity  to  make  up  his  mind 
as  to  the  disposition  of  his  property.  His 
general  purpose,  according  to  his  own  state- 
ments to  Mr.  Katzenbach,  wad  to  divide  his 
property  equally  among  his  living  children. 
This  was  not  a  newly  -  conceived  purpose, 
nor  does  the  testimony  show  that  it  was 
prompted  by  the  suggestions  or  influence  of 
others.  The  same  purpose  is  shown  by  the 
will  of  1892.  Evidently  he  had  this  purpose 
in  mind  through  all  these  years,  and,  when 
by  the  death  of  Mrs.  Moon  the  conditions 
were  changed,  he  realized  that,  if  he  de- 
sired to  adhere  to  the  testamentary  dispo- 
sition made  by  the  will  of  1892,  a  change 
would  be  necessary,  and  he  said  to  Mrs.  Par- 
sons, 'I  am  sorry  Lib's  gone,  and  I  will  have 
to  make  some  change  in  my  affairs.  •  •  • 
I  would  like  you  to  get  a  lawyer.'  Stress  is 
laid  upon  the  fact  that  at  this  time  he  turn- 
ed to  Mrs.  Parsons  for  aid,  and  asked  her 
to  get  a  lawyer.  There  was  nothing  unnat- 
ural about  this.  She  was  his  only  living 
daughter.  He  was  living  at  her  house,  and 
he  had  a  perfect  right,  as  incident  to  the 
right  of  testamentary  disposition,  when  he 
desired  to  put  his  testamentary  wishes  in 
legal  form,  to  the  aid  of  any  person  he 
thought  proper  to  select. 

[1]  "The  influence  which  Is  said  by  law 
to  be  undue,  and  therefore  to  vitiate  a  will, 
must  amount  to  moral  or  physical  coercion 
which  destroys  free  agency  and  constrains 
its  subject  to  do  that,  which,  but  for  It,  he 
would  not  have  done.    The  testimony  does 


not  show  any  such  influence.  His  manner 
In  giving  directions  for  the  drafting  of  his 
will  and  the  occurrences  at  and  immediately 
surrounding  its  execution  would  indicate  that 
the  testator  was  able  to,  and  did,  exercise 
his  Judgment  and  will  freely,  without  any 
undue  Influence,  and,  after  a  careful  exam- 
ination of  the  whole  case,  my  conclusion 
is  that  the  paper  offered  Is  the  last  will  and 
testament  of  Spencer  W.  Buckman,  and 
should  be  admitted  to  probate." 

Malcolm  O.  Buchanan  and  John  H.  Backes, 
both  of  Trenton,  for  appellant  Edward  L. 
Katzenbach  and  Frank  S.  Katzenbach,  Jr., 
both  of  Trenton,  for  respondents. 

PEB  CUBIAM.  The  decree  of  the  preroga- 
tive court  will  be  affirmed  for  the  reasons 
stated  in  the  foregoing  opinion  delivered  in 
the  orphans'  court 


PETERSON  v.  REID  et  al 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

Nov.  18, 1912.) 

(Svllabut  by  the  Court.) 

L  Covenants  ($  73*) — Mobtgages  (f  274*)— 
Persons  Bound  by  Covenant— Foreclo- 
sure of  Mortgage — Amount  of  Recovery. 
A  mortgage  recited  that  it  was  given  to  se- 
cure part  of  the  purchase  money  and  the  con- 
ditions in  the  deed.  By  the  deed  the  vendor 
mortgagee  had  covenanted  to  fill  the  land  con- 
veyed. After  a  partial  breach,  but  before  the 
time  for  full  performance  had  arrived,  the  mort- 
gage, which  then  had  three  years  to  run,  was 
assigned  to  complainant.  After  the  time  for  full 
performance  and  breach  of  the  covenant  and 
before  the  mortgage  was  due,  the  vendor  and 
the  owner  of  the  equity  of  redemption  who 
claimed  through  two  mesne  conveyances  agreed 
to  a  waiver  of  damages  for  the  breach  and  an 
extension  of  the  time  for  performance.  The 
mesne  conveyances  both  recited  that  the  land 
was  conveyed  subject  to  a  mortgage  amounting 
to  $10,000,  meaning  thereby  the  complainant's 
mortgage.  Held,  (1)  that  the  complainant  waa 
not  bound  by  the  covenant;  (2)  that  the  mort- 
gage was  not  subject  to  a  deduction  for  dam- 
ages caused  by  breach  of  the  covenant 

[Ed.  Note. — For  other  cases,see  Covenants, 
Cent.  Dig.  g  74;  Dec  Dig.  I  78;*  Mortgages, 
Cent  Dig.  ft  718-724,  728;   Dec  Dig.  g  274.*j 

2.  Mortgages  (g  274*)— Transfer  of  Equity 

of  Redemption— Effect. 

Where  land  is  conveyed  subject  to  a  mort- 
gage, and  the  circumstances  show  that  only  the 
definite  and  ascertained  equity  above  the  mort- 
gage is  meant  to  be  conveyed,  the  grantee  can- 
not claim  a  deduction  from  the  mortgage  by 
reason  of  an  antecedent  equity  in  favor  of  bis 
grantor. 

{Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  gg  718-724,  728;    Dec  Dig.  g  274>] 

Appeal  from  Chancery  Court 

Bill  in  equity  by  Ida  A  Peterson  against 
Cyrus  D.  Reid  and  others.  From  a  decree 
for  defendants,  complainant  appeals.  Re- 
versed, with  directions. 

See,  also,  76  N.  J.  Eq.  877,  74  AtL  062. 

Bill  to  foreclose  a  purchase-money  mort- 
gage   by    the    assignee    of    the    mortgagee 


♦For  other  cues  m«  lame  topic  and  section  NUMBER  In  Doc.  Dig.  A  Am.  Dig.  Key-No.  BeriM  at  Bep'r  Index** 
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against  subsequent  owners  claiming  antler 
tie  mortgagor.  The  defense  Is  that  the 
mortgagee  covenanted  with  the  mortgagor 
to  fill  In  the  land,  and  failed  to  do  so.  The 
Vice  Chancellor  sustained  this  defense.  The 
land  was  conveyed  by  the  Carteret  Healty 
Company  to  Cyrus  D.  Held  by  deed  dated 
May  6,  1905.  The  Realty  Company  cove- 
nanted that  It  would  on  or  before  the  en- 
suing 1st  day  of  June  All  in  a  certain  por- 
tion of  the  land,  and  within  six  months 
thereafter  fill  the  whole  premises  to  a 
height  of  three  feet  above  the  surface.  Held 
executed  a  mortgage  of  even  date  to  the 
Carteret  Realty  Company  for  $10,365  upon 
which  $10,000  remains  unpaid.  The  mort- 
gage was  payable  May  6,  1908,  and  contain- 
ed the  usual  clause  making  It  due  upon  de- 
fault In  payment  of  Interest  It  recited  that 
it  was  given  to  secure  part  of  the  purchase 
price  "and  the  conditions  named  in  said 
deed."  No  deed  Is  referred  to  In  the  mort- 
gage, but  there  Is  no  doubt  the  deed  above 
recited  Is  meant  Reld  conveyd  to  Frank  T. 
Morrill  by  deed  dated  May  6,  1905,  recorded 
October  16,  1905;  and  Morrill  conveyed  to 
Frank  T.  Morrill  &  Co.,  a  corporation,  by 
deed  dated  October  11,  1905,  recorded  Octo- 
ber 16,  1905.  Meantime  the  mortgage  bad 
been  assigned  by  the  Realty  Company  and 
reassigned  to  it  and  then  assigned  to  the 
complainant  by  assignment  dated  July  13, 
1906,  recorded  July  21,  1905.  Held  In  his 
deed  to  Morrill  covenanted  to  fill  In  the  same 
language  as  the  Realty  Company  had  cove- 
nanted with  him;  In  fact  the  covenant 
seems  to  have  been  copied  from  the  earlier 
deed.  Morrill  In  his  deed  covenanted  with 
Frank  T.  Morrill  &  Co.  to  fill  the  whole 
premises  to  a  height  of  three  feet  above  the 
surface  on  or  before  December  1,  1905,  and 
he  assigned  to  the  corporation  any  claim  or 
cause  of  action  he  might  have  against  Reld 
by  reason  of  the  nonfulfillment  qf  Reld's  con- 
tract to  fill  a  portion  of  the  premises  on  or 
before  June  first  Both  Reld  and  Morrill 
recited  In  their  deeds  that  the  property  was 
subject  to  a  mortgage  amounting  to  $10,000 
at  5  per  cent  interest  It  is  not  questioned 
that  this  refers  to  the  complainant's  mort- 
gage. The  land  was  not  filled  at  the  time 
fixed.  The  first  interest  payment  became 
due  November  5,  1905,  but  was  not  paid.  At 
that  time  the  only  default  In  performance 
of  the  covenant  to  fill  was  for  the  portion 
that  was  to  be  filled  by  June  1st.  The  de- 
fendant corporation  waited  until  December 
6th,  and  then  paid  the  interest  but  called 
the  complainant's  attention  to  the  breach  of 
the  covenant  and  gave  notice  that  it  did 
cot  waive  any  claim  for  damages  which  it 
had  against  the  mortgagee  and  the  com- 
plainant as  assignee.  It  called  attention  to 
the  clause  In  the  mortgage  reciting  that  it 
was  given  to  secure  tbe  conditions  In  the 
deed,  and  to  the  covenant  therein.  It  add- 
ed: "By  virtue  of  the  aforesaid  clause  In 
the  mortgage  you  are  held  to  have  notice  of 
this  condition.    I  now  expect  that  the  filling 


will  be  put  in  very  shortly,  and  that  this 
will  cause  us  no  further  trouble,  but  I  wish 
you  to  know  that*  should  this  not  be  done,  a 
sufficient  amount  to  pay  for  doing  it  our- 
selves will  be  deducted  from  your  mortgage 
or  Interest  thereof."  The  defendant  corpo- 
ration had  been  in  correspondence  since  No- 
vember 11th  with  Savage,  an  officer  of  the 
Realty  Company,  with  reference  to  the  fail- 
ure to  fill.  Thereafter,  on  June  26,  1906,  a 
written  agreement  was  made  between  Frank 
T.  Morrill  &  Co.  and  the  Carteret  Realty 
Company,  which  recited  the  covenant  in  the 
deed  of  May  5,  1905,  and  the  failure  of  the 
Realty  Company  to  perform.  Frank  T.  Mor- 
rill &  Co.  agreed  that  upon  condition,  and, 
in  consideration  of  the  performance  of  this 
agreement  it  would  waive  all  damages 
which  it  had  suffered  or  might  suffer  up  to 
October  1,  1906,  by  reason  of  the  failure  of 
the  Realty  Company  to  perform  its  agree- 
ment with  Reld.  Tbe  Realty  Company 
agreed  to  fill  the  whole  tract  on  or  before 
October  1,  1906,  and  to  give  Frank  T.  Mor- 
rill &  Co.  the  use  of  its  dock  to  February  1, 
1907,  without  charge  and  to  make  no  charge 
for  its  previous  use.  The  use  of  the  dock 
was  subject  to  a  sale  by  the  Realty  Company 
after  October  1,  1906.  On  September  10, 
1907,  the  Realty  Company  notified  the  Mor- 
rill Company  that  prospective  purchasers  of 
adjoining  property  would  require  the  dock 
within  two  weeks.  Interest  on  the  mortgage 
was  paid  up  to  that  time,  although  not 
promptly.  Frank  T.  Morrill  &  Co.  offered 
the  failure  of  the  Realty  Company  to  fill  as 
Its  excuse  for  failure  to  pay  promptly,  and 
efforts  to  get  that  company  to  perform  its 
covenant  seem  to  have  been  constant  but 
met  with  only  partial  success.  Frank  T. 
Morrill  &  Co.  defaulted  In  the  Interest  due 
November  5,  1907,  and  the  bill  was  filed. 
The  defendants  answered  and  filed  cross- 
bills, which  upon  demurrer  were  sustained. 
76  N.  J.  Eq.  377,  74  Atl.  662.  Upon  final 
hearing  there  was  a  failure  to  prove  the 
charge  of  the  cross-bills  that  the  complain- 
ant was  a  mere  volunteer  without  interest 
acting  for  the  benefit  of  the  Realty  Compa- 
ny. As  far  as  the  case  shows,  she  paid  the 
full  amount  of  the  mortgage. 

Robert  H.  McCarter,  of  Newark,  and  Fran- 
cis V.  Dobbins,  of  Rahway  (Arthur  F.  Egner, 
of  Newark,  on  the  brief),  for  appellant 
Thomas  O.  Halght  of  Jersey  City,  for  re- 
spondents. 

SWAYZB,  3.  (after  stating  the  facts  as 
above).  [1]  The  defendants  claim  the  right 
to  have  deducted  from  the  amount  of  a  pur- 
chase-money mortgage  unliquidated  damages 
for  breach  of  an  executory  covenant.  The  cov- 
enant was  made  not  by  the  present  holder  of 
the  mortgage,  but  by  her  assignor,  and  not 
with  the  present  owner  of  the  equity  of  re- 
demption, but  with  a  predecessor  in  title. 
There  is  no  privity  of  contract  The  defend- 
ants seem  to  rest  their  claim  either  on  the 
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theory  that  the  present  holder  of  the  mort- 
gage Is  bound  by  a  covenant  made  by  her 
assignor,  or  the  theory  that  she  acquired  the 
mortgage  subject  to  an  equity  of  the  defend- 
ants to  have  the  deduction. 

(1)  We  think  the  first  theory  Is  untenable. 
Even  If  the  case  were  one  where  the  burden 
of  a  covenant  could  run  with  the  land,  the 
complainant's  interest  Is,  In  equity,  a  mere 
security  for  her  debt  The  suggestion  that 
the  burden  of  a  covenant  made  by  a  mort- 
gagee with  the  mortgagor  runs  with  the 
mortgage  and  binds  the  assignee  Is  novel. 
Plain  language  would  be  necessary.  In  the 
present  case,  the  mortgage  merely  recites 
that  it  is  given  to  secure  the  conditions  in 
the  deed.  It  does  not  purport  to  bind  as- 
signees. The  language  is  inapt  to  impose  an 
obligation  upon  the  mortgagee  in  favor  of 
the  mortgagor,  since  by  its  terms  it  "secures" 
the  conditions  by  a  conveyance  of  the  mort- 
gagor's land  to  the  mortgagee.  The  com- 
plainant could  not  have  been  bound  to  per- 
form the  covenant,  since  she  had  no  right 
of  entry  on  the  land  for  the  purpose,  and 
the  owners  persistently  treated  the  Realty 
Company  as  the  party  bound.  The  case  dif- 
fers from  cases  of  restrictive  covenants 
where  equity  charges  upon  subsequent  own- 
ers the  duty  to  observe  the  restrictions.  The 
covenant  in  this  case  Involves  labor  and  ex- 
penditure as  well  as  the  right  of  entry  on 
the  land.  The  burden  of  such  covenants  does 
not  run  with  the*  land  even  in  equity.  Hay- 
wood v.  Brunswick  Building  Society,  8  Q. 
B.  Wt.  403,  51  I*  J.  Q.  B.  73;  Austerberry 
v.  Corporation  of  Oldham,  29  On.  Dlv.  700, 
55  It.  J.  Ch.  633,  cases  which  were  cited 
with  approval  In  De  Gray  v.  Monmouth 
Beach  Clubhouse  Co.,  50  N.  J.  Law,  329,  24 
Atl.  388  (affirmed  on  the  Vice  Chancellor's 
opinion  by  this  court,  see  67  N.  J.  Eq.  731, 
63  Atl.  1118).  Even  if  we  disregard  the 
curious  use  of  language  which  makes  the 
mortgagor  give  a  mortgage  on  his  land  to 
secure  performance  of  a  covenant  for  his 
benefit,  and  calls  the  covenant  a  condition, 
and  if  we  assume  that  the  Intent  was  to 
secure  performance  of  the  covenant  to  fill 
contained  In  the  Realty  Company's  deed  to 
Reld,  the  defense  is  not  helped.  That  cove- 
nant was  a  covenant  of  the  Carteret  Realty 
Company  to  fill  on  or  before  December  1, 
1905.  It  was  subsequently  abandoned  by 
mutual  agreement  between  the  Realty  Com- 
pany and  Frank  T.  Morrill  &  Co.,  the  agree- 
ment of  June  26,  1906,  substituted  therefor, 
and  all  damages  were  waived.  By  means  of 
this  new  agreement,  Frank  T.  Morrill  &  Co. 
secured  the  use  of  the  dock,  and  this  con- 
sideration probably  led  them  to  abandon  the 
original  covenant.  The  covenant  in  the  deed 
was  thereby  abrogated  by  novation,  and 
neither  the  realty  company  nor  Mrs.  Peter- 
son are  liable  thereon. 

(2)  The  defense  must  rest  on  the  theory 
that  the  complainant  took  the  assignment 


subject  to  an  equity  In  favor  of  the  mort- 
gagor against  the  original  mortgagee,  the 
complainant's  assignor.  We  assume  that  she 
took  with  notice  of  the  existing  facts.  One 
reason  that  courts  allow  a  deduction  from 
the  amount  of  a  purchase-money  mortgage 
aside  from  cases  where  fraud  justifies  re- 
scission and  cancellation  is  that  thereby  cir- 
cuity of  action  is  avoided.  Shannon  ▼.  Mar- 
selis,  1  N.  J.  Eq.  413.  Before  such  a  de- 
fense can  prevail,  there  must  be  a  right  of 
action  in  the  mortgagee  and  damages  must 
have  been  sustained.  This  right  of  action 
depends  as  counsel  for  the  defendants  argue 
upon  a  failure  of  consideration,  and  it  is  be- 
cause the  abatement  from  the  face  of  the 
mortgage,  in  a  case  like  the  present,  depends 
upon  a  failure  of  the  consideration  therefor, 
that  the  right  is  limited  to  purchase  money 
mortgages,  where  there  are  covenants  against 
incumbrances,  of  warranty,  or  the  like,  or 
cases  of  fraud  or  mistake. 

[2]  An  examination  of  the  facts  of  the 
present  case  shows  that  the  only  failure  of 
consideration  alleged  is  the  breach  of  the 
executory  covenant  That  however,  is  not 
strictly  speaking  a  failure  of  consideration 
for  the  mortgage,  since  it  was  the  promise 
itself,  and  not  the  performance  of  that  prom- 
ise, that  constituted  the  consideration.  The 
mortgagor  might  have  stipulated  that  the 
mortgage  should  become  due  only  upon  the 
performance  of  the  agreement  by  filling  the 
land.  He  was  content  to  rely  upon  the  mere 
promise  to  fill.  The  mortgage  was  valid 
for  the  full  amount  on  the  day  it  was  given 
because  the  whole  consideration— the  land 
and  the  promise  to  fill— had  passed.  When 
the  contract  Is  already  executed  on  one  side, 
as  it  was  in  this  case  by  giving  the  mortgage, 
and  performance  of  a  promise  by  the  other 
party  is  to-  take  place  in  the  future,  it  nec- 
essarily is  the  promise,  and  not  the  perform- 
ance thereof,  that  constitutes  the  considera- 
tion. There  is  no  equity  to  a  deduction  from 
the  face  of  the  mortgage  until  the  mortgagor 
has  a  right  of  action  and  has  been  in  fact 
damaged,  since  it  would  be  manifestly  un- 
just to  make  a  deduction  where  there  might 
eventually  be  no '  loss.  Even  where  there 
were  paramount  liens  for  taxes  at  the  time 
of  the  deed  and  mortgage,  but  no  covenant 
against  incumbrances,  we  held  that  the  de- 
duction from  the  mortgage  claimed  on  ac- 
count of  the  tax  liens  could  not  be  permitted 
by  reason  of  the  covenants  for  quiet  enjoy- 
ment and  general  warranty.  There  had  been 
no  eviction ;  there  was  no  right  of  action  and 
no  damage,  Baudendistel  v.  Zabrlskie'a  Ex- 
ecutors, 50  N.  J.  Eq.  453,  26  AtL  465.  The 
argument  is  stronger  In  a  case  like  the  pres- 
ent where  at  the  time  of  the  conveyance 
there  was  a  complete  consideration  in  accord- 
ance with  the  Intent  of  the  parties,  and  the 
damages  are  claimed  for  a  subsequent  breach 
of  an  executory  covenant  which  could  not 
hare  been  even  anticipated  at  the  time.    The 
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learned  Vice  Chancellor,  however,  was  In 
error  even  If  we  could  hold  that  the  subse- 
quent breach  amounted  to  a  failure  of  con- 
sideration. The  only  equity  against  the 
complainant  is  the  equity  that  existed  when 
the  mortgage  was  assigned  to  her  on  July 
13,  1905.  At  that  time  there  had  been  at 
most  only  a  partial  breach  by  failure  to  do 
the  work  required  to  be  done  by  June  1 ;  for 
the  subsequent  breach  the  defendant  had  a 
right  of  action  against  the  Carteret  Realty 
Company,  but  this  could  not  affect  the  com- 
plainant. She  was  not  bound  to  perform  the 
covenant  of  the  Carteret  Realty  Company 
for  reasons  already  stated.  The  extent  to 
which  the  defendants  could  claim  an  equity 
as  against  an  assignee  of  the  mortgage,  if 
they  could  claim  any,  would  be  the  amount 
of  damages  for  the  partial  breach  prior' to 
the  assignment  Even  that  cannot  be  allow- 
ed to  the  present  owner  of  the  equity,  Frank 
T.  Morrill  &  Co.  The  covenant  to  fill  was 
not  made  with .  it,  but  with  Reid.  if  we 
concede  that  the  benefit  of  the  covenant  ran 
with  the  land,  It  did  not  pass,  unless  such 
was  the  Intent  of  the  parties  effectuated  by 
the  conveyance.  Whether  the  benefit  of  the 
covenant  has  passed  to  Frank  T.  Morrill  & 
Co.  depends  on  what  Reid  conveyed  to  Mor- 
rill and  Morrill  to  the  company.  Each  deed 
conveyed  an  equity  of  redemption,  but  the 
extent  of  that  equity  depended  on  the  amount 
to  be  paid  on  the  mortgage.  If  Reid  con- 
veyed to  Morrill  no  more  than  the  equity  be- 
yond $10,000,  and  the  Morrill  company  were 
now  allowed  to  redeem  for  less,  they  would 
obtain  more  than  Reid  conveyed,  and  thus 
would  secure  Raid's  property  without  paying 
for  it  It  is  for  this  reason  that  It  is  held 
that,  where  land  is  conveyed  subject  to  a 
certain  mortgage,  the  grantee  cannot  ask  to 
have  the  mortgage  abated.  He  does  not 
stand  in  the  shoes  of  the  mortgagor.  The 
latter  owned  the  whole  estate;  the  grantee 
only  an  equity  of  redemption.  The  mort- 
gagor may  convey  the  whole  estate,  or  he 
may  convey  only  the  definite  equity,  and 
waive  his  defense  to  the  mortgage  in  favor 
of  the  mortgagee.  This  was  the  view  of 
Chief  Justice  Green  speaking  for  this  court 
in  Brolasky  v.  Miller,  9  N.  J.  Eq.  807,  at 
page  813.  In  Warwick  v.  Dawes,  26  N.  J. 
Eq.  548,  555,  556,  Chief  Justice  Beasley  rest- 
ed bis  decision  upon  the  Injustice  of  allowing 
a  purchaser  to  profit  at  the  expense  of  the 
mortgagee,  when  the  mortgagor,  who,  if  any 
vne,  was  the  injured  party,  abandoned  his 
right  In  Hackensack  Water  Co.  v.  De  Kay, 
36  N.  J.  Eq.  548,  Mr.  Justice  Depue  said 
that  the  theory  on  which  cases  of  this  class 
are  founded  is  that,  the  mortgagor  having 
elected  to  affirm  the  mortgage  by  selling  the 
mortgaged  premises  subject  thereto,  the  pur- 
chaser, by  his  contract  as  expressed  In  his 
deed,  takes  an  equity  of  redemption  only, 
and  therefore  cannot  dispute  the  validity 
of  the  mortgage,  and  thus  obtain  an  interest 


in  the  land  which  the  mortgagor  never  In- 
tended to  transfer  to  him.  In  Trusdell  v. 
Dowden,  47  N.  J.  Eq.  396,  20  AtL  972,  Vice 
Chancellor  Van  Fleet,  speaking  of  a  case  of 
a  usurious  mortgage,  says  that  the  doctrine 
that  the  purchaser  of  the  equity  of  redemp- 
tion, who  takes  title  subject  to  such  mort- 
gage, cannot  set  up  the  defense  of  usury, 
does  not  rest  on  the  theory  that  the  taint 
has  as  between  the  original  parties  been 
purged  from  the  mortgage,  but  upon  the 
foundation  that  the  purchaser  by  taking  title 
subject  to  the  mortgage  and  retaining  out 
of  the  price  he  agreed  to  pay  sufficient  money 
to  pay  the  mortgage  places  himself  in  a 
position  where  he  cannot  allege  usury  with- 
out attempting  to  keep  back  part  of  the  mon- 
ey which  he  agreed  to  pay  for  the  mortgaged 
lands.  Having  retained  enough  of  the  pur- 
chase money  to  pay  the  mortgage,  under  a 
promise  that  he  would  apply  the  money  to 
the  payment  of  the  mortgage,  he  would,  If 
he  could  successfully  make  the  defense,  de- 
fraud both  his  grantor  and  the  mortgagee. 
The  rule  has  recently  been  reasserted  and 
applied  by  this  court  to  a  case  where  land 
was  bought  of  a  receiver  of  an  insolvent  cor- 
poration subject  to  the  mortgage  In  suit,  and 
one  of  the  defenses  was  that  the  mortgage 
was  ultra  vires,  and  therefore  invalid  and 
'void.  Camden  Safe  Dep.,  etc.,  Co.  v.  Citi- 
zens' Ice,  eta,  Co.,  71  N.  J.  Eq.  221,  65  Atl. 
980.  These  cases  present  two  theories,  one 
that  of  "unjust  enrichment"  (to  use  the 
nomenclature  now  coming  Into  vogue)  on 
which  the  action  for  money  had  and  received, 
and  what  are  now  called  "quasi  contracts," 
rest ;  the  other  that  the  Intent  of  the  parties 
was  to  convey  only  a  definite  and  ascertained 
equity  of  redemption,  the  right  to  redeem 
by  paying  the  specified  amount  of  the  mort- 
gage. The  theories  are  not  inconsistent 
Where  only  the  definite  and  ascertained  equi- 
ty is  conveyed,  it  is  an  almost  irresistible  con- 
clusion that  allowance  has  been  made  by 
deducting  the  amount  of  the  mortgage  from 
the  value  of  the  land  If  unincumbered,  and 
quite  irresistible  that,  if  the  grantee  of  the 
equity  is  allowed  to  claim  a  deduction  from 
the  amount  of  the  mortgage,  he  gets  some- 
thing which  he  never  bought,  and  was  never 
conveyed  to  him.  Where  the  amount  of  the 
mortgage  Is  not  deducted  from  the  purchase 
money,  and  the  grantee  does  not  purchase 
subject  to  the  mortgage,  the  principle  is  not 
applicable  (Van  Winkle  v.  Earl,  26  N.  J.  Eq. 
242),  and  so  it  is  where  the  reference  to  the 
mortgage  is  only  by  way  of  excepting  it  from 
the  operation  of  the  covenants  for  title,  or 
the  conveyance  is  for  part  only  of  the  mort- 
gaged premises,  so  that  the  presumption 
arises  that  the  land  retained  Is  to  answer  for 
the  whole  or  part  of  the  debt  (Magle  v. 
Reynolds,  51  N.  J.  Eq.  118,  26  AtL  150).  An 
examination  of  the  facts  In  the  present  case 
convinces  us  that  the  intent  of  the  parties 
was  to  convey  only  the  definite  and  ascer- 
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tallied  equity  of  redemption  that  would  re- 
main after  paying  $10,000  on  the  mortgage. 
The  equity  In  the  whole  mortgaged  premises 
was  conveyed.  The  language  of  Reld's  deed 
to  Morrill  does  not  evince  merely  an  intent 
to  except  the  mortgage  from  the  covenants  of 
title.  It  is,  "subject  however  to  a  mortgage 
amounting  to  the  sum  of  ten  thousand  dol- 
lars," and  the  language  in  Morrill's  deed  to 
the  Morrill  Company  is  the  same  with  the 
omission  of  the  words  "the  sum  of."  The 
object  of  stating  the  amount  could  have  been 
only  to  fix  and  determine  the  extent  of  the 
equity  intended  to  be  conveyed.  If  the  ob- 
ject had  been  to  except  the  mortgage  from 
the  operation  of  the  covenants  for  title,  it 
would  have  been  quite  unnecessary  to  men- 
tion the  amount  Moreover,  when  the  deed 
from  Morrill  to  the  Morrill  Company  was 
made,  there  had  already  been  a  partial 
breach  of  the  covenant  to  fill,  and,  if  the 
present  contention  of  the  company  is  sus- 
tained, the  mortgage  did  not  then  amount  to 
$10,000.  Thjs  fact  was  known  to  the  grantor, 
and  the  grantee  is  chargeable  with  notice 
The  covenant  to  fill  was  in  a  deed  in  its 
chain  of  title,  and  the  fact  that  the  filling 
had  not  been  done  was  visible  upon  the 
ground.  Under  these  circumstances,  the 
deed  was  made  and  accepted  subject  to  a 
$10,000  mortgage.  The  necessary  inference 
is  that,  knowing  of  the  breach  of  the  cove- 
nant to  fill,  the  grantor  chose  to  convey  and 
the  grantee  to  accept  what  equity  remained 
above  the  amount  fixed.  This  view  is  con- 
firmed by  the  fact  that  in  Morrill's  deed  to 
the  company,  made  after  the  partial  breach 
on  June  1st,  he  assigns  his  claim  against 
Reld  by  reason  of  the  nonfulfillment  of  Reid's 
contract  If  the  parties  had  meant  to  con- 
vey to  Frank  T.  Morrill  &  Co.  a  right  to 
claim  a  deduction  as  against  Mrs.  Peterson, 
it  is  inexplicable  that  the  grantor  assigned 
and  the  grantee  accepted  a  claim  against 
Reld,  mentioned  no  claim  as  against  the 
mortgagee,  and  at  the  same  time  acknowl- 
edged that  Mrs.  Peterson's  mortgage  amount- 
ed to  $10,000.  That  neither  party  to  the 
last-mentioned  deed  supposed  that  more  was 
conveyed  than  the  definite  and  ascertained 
equity  over  $10,000  appears  further  from  the 
fact  that  instead  of  assigning  the  benefit  of 
the  original  covenant  of  the  Carteret  Realty 
Company,  or  any  right  of  action  against  that 
company  for  the  existing  partial  breach,  Mor- 
rill entered  in  a  personal  covenant  himself 
to  fill  in  to  the  depth  of  three  feet  before  the 
ensuing  December  1st  If  that  covenant  had 
been  merely  collateral  to  the  original  cove- 
nant of  the  Carteret  Realty  Company,  he 
would  not  in  the  Immediately  succeeding 
clause  have  referred  to  the  mortgage  as 
amounting  to  $10,000,  without  reference  to 
any  equity  to  a  reduction  of  amount  The 
parties  throughout  treated  the  covenant  to 
fill  as  a  personal  covenant  not  running  with 


the  land,  either  by  way  of  burden  or  benefit 
and  on  each  conveyance  a  new  personal  cove- 
nant was  made  by  grantor  with  grantee. 
The  case  resembles  Davis  v.  Clark,  83  N.  J. 
Eq.  579,  where  it  was  held  that  there  could 
be  no  deduction  from  the  mortgage  because 
there  was  no  privity  of  contract  between  the 
holder  of  the  mortgage  and  the  owner  of 
the  equity  of  redemption.  The  Carteret 
Realty  Company  was  liable  for  breach  of  its 
original  covenant  and  there  was  a  novation 
of  its  liability  by  the  agreement  of  June  26, 
1906.  By  this  agreement  Frank  T.  Morrill 
&  Co.  waived  all  damages  up  to  October  1, 
1906,  in  effect  extending  the  time  for  per- 
formance to  that  date,  and  the  Carteret  Real- 
ty Company  agreed  to  fill  in  by  October  1st 
During  the  period  between  June  26th  and 
October  1st  even  the  Carteret  Realty  Com- 
pany was  not  in  default  If  any  equity  ever 
had  attached  to  the  mortgage  in  Mrs.  Peter- 
son's hands  by  reason  of  the  partial  default 
on  June  1, 1905,  that  must  have  ceased  when 
the  owner  of  the  equity  waived  its  claim  for 
damages.  The  only  breach  now  existing  for 
which  Frank  T.  Morrill  &  Co.  can  claim  dam- 
ages is  the  breach  of  the  agreement  of  June 
26,  1906.  Mrs.  Peterson  cannot  be  charged 
with  any  liability  for  that  breach.  She  was 
not  a  party  to  the  agreement  and  had  ac- 
quired her  mortgage  a  year  before  the  agree- 
ment was  made. 

For  these  reasons,  we  think  the  decree  be- 
low is  erroneous,  and  must  be  reversed.  The 
record  should  be  remitted,  and  a  decree  of 
foreclosure  entered.  The  complainant  is  en- 
titled to  costs  in  both  courts. 


In  re  JOHNSON'S  WILL. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

Nov.  27, 1912.) 

1.  Wrm   (|   114*)— ExxctmoN— Evidence— 
Sufficibnot. 

Where  an  attesting  witness  to  a. will,  when 
coming  into  the  room  of  testator,  was  informed, 
either  by  testator  or  by  the  other  attesting  wit- 
ness, that  he  was  wanted  to  witness  a  paper, 
and  the  execution  of  the  will  was  forthwith 
proceeded  with,  and  the  will  was  published  in 
Eds  presence,  and  be  and  the  other  attesting 
witness  saw  testator  sign,  and  both  attesting 
witnesses  immediately  signed  in  his  presence 
and  in  the  presence  of  each  other,  the  will  «u 
sufficiently  executed. 

[Ed.  Note. — For  other  cases,  see  Wills,  Cent 
Dig.  ||  277-279;  Dec.  Dig.  |  114.*] 

2.  Wills  (|  302*)— Probate— Character  of 
Instrument. 

Evidence  held  to  show  that  a  will  presented 
for  probate,  consisting  of  four  sheets  not  fas- 
tened together,  only  one  of  which  was  signed 
by  testator,  was  the  same  four  sheets  before 
the  testator  at  the  time  of  execution. 

[Ed.  Note. — For  other  cases,  see  Wills,  Cent 
Dig.  ||  575,  581,  700-710;   Dec.  Dig.  |  .302.*] 

3.  Wills  (|  55*)  — Pbobatb— Testaxehtabt 

Capacity. 

Evidence  held  to  show  that  testator  pos- 
sessed testamentary  capacity  because  capable  of 
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recollecting  what  his  property  consisted  of,  and 
who,  considering  the  ties  of  blood  and  friend- 
ship, should  be  the  objects  of  his  bounty,  and 
Eossessing  a  mind  sufficiently  sound  to  enable 
im  to  know  and  understand  the  disposition  he 
desired  made. 

[Ed.  Note. — For  other  cases,  see  Wills,  Cent 
Dig.  ||  137-161;   Dec.  Dig.  |  56.*] 

4.  Wnxs  (|  163*)— Urdus  Influence— Bub- 
dew  of  Pboof. 

The  party  alleging  that  a  will  was  pro- 
cured by  undue  influence  has  the  burden  of 
proving  it 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  ||  388-402;   Dec  Dig.  {  163.*] 

6.  Wills  (|  166*)  —  "Undue  Influence"  — 

What  Is. 

The  "undue  influence"  which  vitiates  a  will 
is  such  influence,  whether  slight  or  powerful,  as 
is  sufficient  to  destroy  free  agency,  so  that  the 
act  is  the  result  of  the  domination  of  the  mind 
of  another  rather  than  the  expression  of  the  will 
and  mind  of  testator. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  |i  376-381;    Dec  Dig.  |  155.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8,  pp.  7166-7172.] 

6.  Wills  (|  166*) — Pbobate— Undue  Influ- 
ence— Evidence—  Sufficiency. 

Evidence  held  to  show  that  a  will  was  not 

procured  by  undue  influence. 
[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 

Dig.  |f  421-487;   Dec.  Dig.  |  166.*] 

Appeal  from  Prerogative  Court 
Proceedings  for  the  probate  of  the  will 
of  George  F.  Johnson,  deceased.  From  a  de- 
cree of  the  Prerogative  Court  affirming  a 
decree  of  the  Orphans'  Court  admitting  the 
will  to  probate,  Kate  Cabanlss  and  others 
appeal.    Affirmed. 

See,  also,  86  Atl.  260. 

This  is  an  appeal  from  a  decree  of  the 
Prerogative  Court  affirming  a  decree  of  the 
Union  county  orphans'  court  admitting  to 
probate  the  last  will  and  testament  of  George 
F.  Johnson,  deceased.  The  reasons  which 
led  the  orphans'  court  to  admit  the  will  to 
probate  are  set  forth  in  the  following  opin- 
ion of  Atwater,  Probate  Judge: 

"George  F.  Johnson  died  at  Mountainside, 
Union  county,  N.  J.,  June  1,  1910,  in  the 
seventy-eighth  year  of  his  age.  He  was  a 
widower,  without  children,  and  had  lived  at 
Mountainside  on  a  farm  since  the  year  1905. 
He  called  his  farm  'Place  Villa  Johnson.' 
There  was  a  dwelling  house  on  the  farm 
which  he  occupied  alone  since  the  death  of 
his  wife  in  1907;  bis  attendants  being  a 
Frenchman  named  Henri  and  his  wife.  Mr. 
Johnson  had  a  foreman  or  manager  for  the 
farm,  named  Stewart  M.  Hazlett,  who  lived 
with  his  wife  in  a  small  dwelling  on  the 
premises.  Hazlett  had  occupied  the  position 
since  November,  1909,  succeeding  some  other 
foreman.  Mrs.  A.  Josephine  Smith,  a  cousin 
of  Mr.  Johnson's  wife,  frequently  visited  the 
home  of  Mr.  Johnson.  She  testified  that  she 
had  known  Mr.  Johnson  since  she  was  seven 
years  of  age,  but  that  she  did  not  visit  at 
Mountainside  until  after  Mrs.  Johnson's 
death  owing  to  her  occupation  and  absence 


from  the  country,  and  that  she  was  there 
infrequently  until.  Mr.  Johnson's  illness, which 
began  in  September,  1909,  and  then  she  de- 
voted as  much  time  as  she  could  possibly 
give  him.  Her  visits  were  generally  made  on 
Wednesday  and  Saturday;  she  spending 
Wednesday  night  and  Saturday  and  Sunday 
there.  Letters  were  produced  written  in 
1904,  1905,  and  1906,  from  Mr.  Johnson's 
wife  to  Mrs.  Smith,  showing  that  their  rela- 
tions were  of  the  friendliest  kind.  Letters 
were  also  produced  from  Mr.  Johnson  to  Mrs. 
Smith,  which  show  that  their  relations  were 
also  friendly;  the  latest  bearing  date  Sep- 
tember 16,  1909.  Mr.  Johnson  had  spent 
the  greater  part  of  his  business  life  in  New 
York  City,  where  he  was  engaged  In  the 
produce  commission  business,  and  during  the 
last. 26  or  80  years  of  his  life  he  was  a  gen- 
eral agent  of  the  Equitable  Life  Assurance 
Society.  Mr.  Johnson's  relatives  living  at 
the  time  of  his  decease  were  his  sister,  Jen- 
nie, wife  of  Judge  Morris  Wlnfleld,  a  lawyer 
practicing  in  Logansport,  Ind.,  a  brother,  and 
nephews  and  nieces.  I  think  the  weight  of 
the  evidence  is  that  Mr.  Johnson  had  no 
special  affection  for  these  relatives.  He  was 
hospitable  and  was  frequently  visited  by  bis 
neighbors.  A  paper  (or  rather  four  sheets  of 
paper  not  fastened  together)  purporting  to  be 
his  last  will  and  testament  bearing  date 
December  23,  1909,  was  produced  in  the  sur- 
rogate's office  by  Mrs.  A.  Josephine  Smith, 
the  executrix  named  therein.  Caveats  have 
been  filed  by  Mr.  Johnson's  sister,  Mrs.  Jen- 
nie Wlnfleld,  wife  of  Judge  Morris  Wlnfleld, 
and  heirs  and  next  of  kin.  Mr.  Johnson  was 
taken  111  In  September,  1909,  and  from  that 
time  on  was  confined  to  his  house.  He  suf- 
fered from  a  complication  of  diseases  which 
affected  his  breathing  to  such  an  extent  that 
he  was  obliged  to  remain  in  a  sitting  posture 
and  could  not  lie  down  to  sleep.  His  feet 
and  legs  became  swollen  and  locomotion  was  . 
very  difficult  for  him.  At  the  time  of  execut- 
ing the  document  In  question,  he  was  con- 
fined to  the  second  floor  of  his  house  and 
hardly  able  to  move  from  one  room  to  an- 
other. It  appears  from  the  admission  of 
counsel  that  the  estate  Is  valued  at  about 
$75,000  subject  to  a  deduction  of  $10,000  for 
Indebtedness. 

[1]  "Execution   of   the  Will. 

"The  evidence  seems  to  be  decisive  that 
the  document  was  executed  in  Mr.  Johnson's 
bedroom  between  9  and  10  a.  m.  on  December 
23,  1909.  This  is  the  date  written  on  the 
will  In  Mr.  Johnson's  handwriting.  Stewart 
M.  Hazlett  one  of  the  witnesses  to  the  will, 
says  it  was  executed  on  Christmas  day,  De- 
cember 25,  1909.  I  think  he  Is  mistaken. 
Dr.  Wright  the  other  subscribing  witness, 
testifies  that  he  called  on  the  morning  of 
December  23d,  and  that  Mr.  Johnson  asked 
him  to  witness  his  will.  He  further  testifies 
that  Mr.   Johnson  spoke  of  having  a  Mr. 
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Badgley,  a  neighbor,  as  the  other  witness, 
but  that  Mr.  Badgley  was  not  available  at 
the  time.  Then  the  doctor  suggested  that 
Mr.  Hazlett  the  foreman  on  the  farm,  be 
called,  and  that  he  was  summoned.  When 
Mr.  Hazlett  came  Into  the  room.  Dr.  Wright 
testifies  that  he  told  him  In  testator's  pres- 
ence that  Mr.  Johnson  wished  him  to  witness 
his  will.  Mrs.  Smith  testifies,  referring  to 
Hazlett  coming  into  the  room  of  Mr.  John- 
son Just  before  the  will  was  signed:  'Q.  He 
bid  him  good  morning?  A.  As  I  recall  it, 
it  is  as  Mr.  Hazlett  came  Into  the  room  with 
a  look  of  Inquiry  on  his  face,  Mr.  Johnson 
said  to  him,  "I  want  you  to  witness  my 
signature  to  a  paper."  Q.  Mr.  Johnson  said 
that?  A  Yes,  sir.'  When  the  paper  was 
executed,  there  were  present  Mr.  Johnson, 
Dr.  Wright,  Mr.  Hazlett,  and  Mrs.  Smith. 
Mrs.  Smith  produced  the  four  sheets,  and 
then  Mr.  Johnson  signed  the  last  one;  the 
sheets  being  all  together  but  not  fastened. 
Dr.  Wright  testifies  that  Mr.  Johnson  signed 
the  will  and  dated  it  He  wrote  as  follows: 
'George  F.  Johnson,  Place  Villa  Johnson, 
Dec.  23rd,  1909.'  Dr.  Wright  also  testifies 
that  he  and  Hazlett  were  standing  in  front 
of  or  at  the  angle  of  testator's  table,  and 
that  they  both  saw  him  sign  It. 

"I  quote  from  Dr.  Wright's  testimony  as 
to  what  next  occurred:  'Q.  You  stepped  for- 
ward, you  said?  A.  Yes,  sir;  I  stepped  for- 
ward as  he  lay  back  exhausted,  after  he  had 
signed  his  name,  and  as  I  did  so  he  gave  me 
to  understand  that  I  was  there  to  witness 
bis  signature.  Q.  What  did  you  say?  A. 
Then  I  took  the  pen,  and  In  doing  that  I 
said,  before  signing  my  name  to  the  paper, 
I  said,  to  Mr.  Johnson,  "Mr.  Johnson,  you 
acknowledge  this  to  be  your  last  will  and 
testament,"  and  I  said,  "I  want  to  know 
what  I  am  signing,"  and  he  said  he  did. 
By  Mr.  Voorhees:  Q.  He  said  he  did  what? 
A.  He  said,  "I  do."  By  Mr.  Gilhooly:  Q. 
Was  there  anything  said  about  the  witness? 
A.  And  then  I  said,  "And  this,  I  understand, 
I  am  witnessing,  and  you  acknowledge  this 
to  be,  your  last  will  and  testament,  and  I 
am  to  sign  as  a  witness."  Q.  Was  there  any- 
thing said  about  Mr.  Hazlett  signing  it? 
A.  No,  nothing  was  said  about  Mr.  Hazlett 
signing  it,  only  I  stepped  back  and  handed 
the  pen  to  Mr.  Hazlett,  or  he  took  the  pen, 
I  don't  know  which,  and  then  Mr.  Hazlett 
signed  his  name  to  the  paper  as  a  witness.' 

"Hazlett  testifies  that  Mrs.  Smith  produced 
the  four  sheets  and  that  he  saw  Mr.  Johnson 
sign  one  of  them.  I  quote  from  Hazlett's  tes- 
timony: 'Q.  After  Mr.  Johnson  signed  that 
paper,  did  not  Dr.  Wright  say  to  Mr.  John- 
son, "Do  you  acknowledge  this  to  be  your 
last  will  and  testament?"  A  He  did;  yes, 
sir.  Q.  You  heard  Dr.  Wright  say  that?  A 
Yes,  sir.  Q.  And  what  did  Mr.  Johnson  do 
then?  A  Mr.  Johnson  made  no  reply,  but 
hung  bis  head  on  his  little  table  like  that 
(Illustrating).  Q.  Didn't  he  nod  bis  head? 
A  No,  sir;  he  did  not    Q.  Dr.  Wright  said 


Mr.  Johnson  replied,  "Yes,  I  do"?  A  No, 
sir ;  he  never  made  any  reply.  Q.  You  do  not 
agree  with  Dr.  Wright  in  that  then?  A  No, 
sir;  decidedly  not  Q.  And  Dr.  Wright  says 
that  Mr.  Johnson  said,  "I  ask  you  to  be  my 
witnesses"?  A.  No,  sir.  Q.  You  didn't  hear 
him  say  that?  A.  No,  sir.  Q.  After  Mr. 
Johnson  signed,  who  signed  next?  A  Dr. 
Wright  Q.  Did  you  see  Dr.  Wright  sign? 
A  Yes,  sir.  Q.  After  he  signed,  who  signed 
next?  A  I  signed.  Q.  And  you  signed  in  the 
presence  of  Dr.  Wright  and  Mr.  Johnson, 
didn't  you?   A,  Yes,  sir.' 

"The  counsel  for  the  caveators  admitted  on 
the  argument  that  the  paper  writings  offer- 
ed as  the  last  will  of  George  F.  Johnson  have 
been  executed  and  published  In  accordance 
with  law.  After  the  witnesses  for  the  pro- 
ponents had  given  their  testimony  on  that 
phase  of  the  case,  I  permitted  the  said  pa- 
per writings  to  be  offered  in  evidence.  A 
further  consideration  of  the  evidence  con- 
firms my  opinion  that  the  document  was 
duly  executed  In  conformity  with  the  provi- 
sions of  the  New  Jersey  statute  relating  to 
wills.  The  only  testimony  which  militates 
against  this  conclusion  is  that  of  Hazlett 
I  am  satisfied  that  when  he  came  Into  Mr. 
Johnson's  room  on  the  morning  of  the  execu- 
tion of  the  will,  he  was  Informed  either  by 
Dr.  Wright  or  Mr.  Johnson,  the  testator, 
that  he  was  wanted  to  witness  a  paper ;  that 
the  execution  of  the  will  was  forthwith  pro- 
ceeded with;  that  sufficient  publication  was 
made  in  his  presence  and  hearing;  that  be 
saw  testator  sign  and  also  Dr.  Wright  and 
that  he  (Hazlett)  immediately  signed  In  their 
presence.  See  Ayrea  v.  Ayres,  43  N.  J.  E)q. 
665-571,  672,  12  Atl.  821,  and  cases  cited. 
It  will  be  seen  from  the  testimony  that  Haz- 
lett Immediately  took  a  position  antagonistic 
to  the  will;  that  is,  he  forthwith  expressed 
the  opinion  that  it  was  not  a  valid  docu- 
ment 

[2]  "Document  In  Four  Sheets. 

"As  this  document  consists  of  four  sheets, 
which  were  not  fastened  together,  and  only 
one  of  which  was  signed  by  the  testator,  & 
question  arose  as  to  whether  these  four 
sheets  were  In  fact  before  the  testator  and 
constituted  the  document  which  he  published 
as  his  will.  As  the  four  sheets  offered  in 
evidence  are  In  the  handwriting  of  Mrs.  A. 
Josephine  Smith,  she  became  a  very  Impor- 
tant witness  on  the  subject  and  she  was 
examined  and  cross-examined  at  length.  She 
testifies  that  they  are  the  same  four  sheets 
of  paper,  and  it  is  to  be  said  that  there  is 
no  evidence  to  the  contrary.  Joseph  M. 
Wright,  one  of  the  subscribing  witnesses,  Is 
quite  positive  that  the  papers  are  the  same 
which  he  witnessed.  He  did  not  read  them. 
Stewart  M.  Hazlett  the  other  subscribing 
witness,  says  there  were  four  sheets.  When 
asked  whether  the  sheets  offered  were  the 
some  sheets  he  saw  that  day,  he  said:  'I  can 
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only  vouch  tor  the  one;  that  is,  the  one  I 
signed.'    He  says  he  didn't  see  the  writing. 

"After  hearing  the  witnesses  I  was  satis- 
fled  as  to  the  identity  of  the  papers.  The 
contents  of  the  papers  sustained  this  con- 
clusion. The  evidence  shows  that  Mr.  John- 
son had  long  had  In  mind  to  erect  a  hospital 
in  Logansport,  Ind.,  in  memory  of  his  par- 
ents. This  was  his  birthplace  and  the  place 
where  the  early  part  of  his  life  was  spent 
The  will  Is  crudely  drawn,  but  the  purport  of 
it  Is  that  the  bulk  of  his  property  shall  go 
to  the  establishment  of  a  hospital  in  Logans- 
port  In  memory  of  his  parents. 

"A  paper  was  offered  in  evidence  which 
the  testimony  shows  was  in  the  handwriting 
of  Mr.  Johnson.  It  was  written  with  lead 
pencil.  It  was  found  among  his  papers.  It 
was  an  Incomplete  draft  of  a  will,  In  which 
he  Is  named  as  testator.  This  paper  con- 
tains a  provision  for  the  erection  of  a  hos- 
pital In  Logansport  and  deals  with  the  sub- 
ject In  much  the  same  way  as  the  will  In 
question.  It  also  contains  a  provision  for 
the  benefit  of  Mrs.  George  W.  Miles  similar 
to  that  of  the  will  In  question.  There  is 
also  a  provision  for  an  annuity  for  Mrs. 
George  W.  Miles,  a  sister  of  his  wife,  who 
was  In  destitute  circumstances.  Mr.  Johnson 
had  for  a  number  of  years  prior  to  his  death 
contributed  $33  per  month  to  her  support 
Abner  T.  Bowen  Is  one  of  the  executors 
named.  From  Mr.  Bowen's  testimony  it  ap- 
pears that  Mr.  Johnson  had  asked  him  to  be 
his  executor  some  five  or  six  years  before. 
They  had  been  acquainted  since  1892,  and 
their  relations  appear  to  have  been  of  a  very 
friendly  nature. 

"It  will  be  seen  therefore  that  hi  the  re- 
spects named,  viz.,  hospital,  Mrs.  Miles, 
Bowen  as  executor,  the  will  is  consistent 
with  previously  expressed  views  of  the  testa- 
tor. Mrs.  Smith  is  made  executrix  of  the 
will.  This  clause  is  not  on  the  signed  sheet 
but  on  this  sheet  reference  Is  made  to  the 
executor  and  executrix.'  The  jewelry,  cloth- 
ing, and  other  personal  effects  of  testator's 
wife,  who  died  in  1907,  are  given  to  Mrs. 
Smith.  Testator  also  gives  to  her  such  part 
of  his  furniture  and  personal  effects  'as  she 
may  wish  to  retain.'  A  reference  Is  made  in 
the  will  to  some  Indebtedness  of  'The  Mrs. 
Smith  Cov,'  which  Is  the  name  under  which 
Mrs.  Smith  was  doing  business  in  New  York. 
The  amount  of  the  indebtedness  is  $700  or 
$SOO.  The  reference  to  this  Indebtedness 
does  not  discharge  it,  but  appears  to  have 
the  effect  of  allowing  some  extension  of  time 
in  payment  An  examination  of  the  docu- 
ment and  a  consideration  of  its  contents,  in 
the  light  of  testator's  previously  expressed 
views  and  purposes,  seem  to  me  to  make  the 
supposition  that  any  change  had  been  made 
in  it  after  Its  execution  or  any  sheet  or 
sheets  substituted  incredible.  My  conclusion 
in  regard  to  this  part  of  the  case  can  be  ex- 
pressed In  the  language  of  the  court  In  the 
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case  of  Bla  v.  Edwards,  82  Mass.  (16  Gray) 
91,  as  follows:  'In  the  present  case  the  dif- 
ferent papers  are  obviously  connected  In 
their  provisions,  and  are  sufficiently  shown 
to  have  composed  a  connected  series  and  the 
same  that  are  shown  to  have  been  attested 
by  the  witnesses.' 

"It  was  not  contended  that  a  will  might 
not  be  lawfully  executed,  although  written 
on  detached  pieces  of  paper ;  but  it  was  con- 
tended that  a  document  so  composed  affords 
opportunities  for  fraud  and  the  evidence 
should  be  very  carefully  considered  and  great 
caution  exercised  before  admitting  such  a 
document  to  probate.  This  proposition  Is  in- 
disputable. There  Is  nothing  in  the  law  of 
New  Jersey  requiring  each  sheet  to  be  sign- 
ed, however  wise  a  precaution  It  might  be. 
In  Schouler  on  Wills  (3d  Ed.)  |  284,  the  au- 
thor says:  'A  will  may,  of  course,  be  written 
on  several  sheets  of  paper  Incorporated  to- 
gether In  sense  as  one  instrument  And,  un- 
less the  local  statute  provides  differently,  the 
will  is  well  signed  and  attested  on  the  last 
sheet  alone,  provided  the  execution  was  bona 
fide  and  meant  to  recover  the  whole.' 

[S]  "Mental  capacity. 

"It  is  claimed  by  caveators  that  testator 
had  not  sufficient  mental  capacity  to  make 
a  will,  at'  the  time  of  the  execution  of  the 
document  in  question. 

"He  was  In  very  feeble  health  at  the  time, 
suffering  from  very  serious  physical  Infirm- 
ities, the  results  of  disease.  Mr.  Johnson 
had  been  an  active  business  man  up  to  the 
time  of  his  last  illness.  He  was  a  man  of 
unusual  mental  vigor  and  force  of  character. 
It  is  claimed,  however,  that  his  faculties  had 
failed  to  such  an  extent  that  he  was  dis- 
qualified on  that  account  from  executing  a 
will. 

"The  witnesses  produced  on  this  point  are 
Judge  Winfield,  the  Hazletts,  Miss  May  B. 
Lewis,  who  was  stenographer  for  the  testa- 
tor the  last  two  years  of  bis  life,  and  Mr. 
Zopher  D.   Hawkins. 

"Judge  Winfield  Is  the  husband  of  the  sis- 
ter of  Mr.  Johnson,  a  lawyer  by  profession 
and  at  one  time  a  judge  In  the  state  of 
Indiana  and  a  man  of  ability  and  discrimina- 
tion. He  expresses  the  opinion  that  Mr. 
Johnson  was  Incompetent  to  make  a  will.  He 
had  not  seen  Mr.  Johnson  since  1906.  He 
made  a  visit  to  him  In  January,  1910.  He 
refers  to  the  physical  condition  of  Mr.  John- 
son ;  to  the  change  In  his  mode  of  dress,  he 
having  formerly  been  a  man  fastidious  In  this 
respect  and  at  the  time  he  saw  him  he  was 
quite  the  reverse.  He  also  refers  to  certain 
statements  made  by  Mr.  Johnson  In  regard 
to  the  value  of  his  farm,  In  regard  to  the 
prospects  of  realizing  from  the  peach  crop, 
In  regard  to  the  prospects  of  the  candy  busi- 
ness In  which  Mr.  Johnson  had  an  Interest 
and  other  matters  going  to  show  that  Mr. 
Johnson  had  exaggerated  ideas  on  these  sub- 
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Jeets.  I  think,  however,  a  careful  reading 
of  Judge  Wdnfleld's  testimony  will  show  that, 
In  his  conversation  with  Mr.  Johnson,  the 
latter  manifested  mental  capacity;  ability 
to  reason  and  powers  of  memory.  It  seems 
to  me  that  in  these  conversations  Mr.  John- 
son showed  ability  to  carry  on  conversa- 
tions; to  talk  reasonably  on  the  matters 
which  formed  the  subject  of  the  conversa- 
tions. While  it  may  well  be  said  that  he 
did  not  manage  his  business  affairs  with  all 
the  skill  and  care  that  he  would  have  shown 
a  few  years  previous,  yet,  nevertheless,  he 
showed  capacity  to  understand  Judge  Win- 
field's  criticisms.  According  to  the  Judge's 
own  testimony,  Mr.  Johnson  resented  what 
he  called  prying  into  his  affairs  by  Judge 
Winfleld.  Judge  Wlnfleld  testifies  as  to  a 
conversation  with  Mr.  Johnson  on  one  of  the 
judge's  visits  in  1910.  He  testifies  to  the 
effect  that  be  explained  to  Mr.  Johnson  why 
it  would  be  inexpedient  to  erect  a  hospital 
in  Logansport,  Ind.;  one  reason  being  that 
he  did  not  think  the  city  of  Logansport  would 
take  upon  itself  the  burden  of  supporting 
the  hospital.  He  further  testifies  that  Mr. 
Johnson  said,  'I  have  given  up  the  idea  of 
the  hospital.'  According  to  Judge  Wlnfleld's 
testimony,  Mr.  Johnson  comprehended  the 
reasoning  of  Judge  Winfleld  and  adopted  it 
From  Judge  Wlnfleld's  testimony  It  seems 
quite  clear  that  Mr.  Johnson  understood 
Judge  Wlnfleld's  point  of  view  in  regard  to 
the  hospital  and  treated  it  as  a  man  of  in- 
telligence naturally  would.  I  think  the  same 
may  be  said  of  the  testimony  of  the  Hazletts 
and  Miss  Lewis. 

"Zopher  D.  Hawkins  had  known  Mr.  John- 
son for  29  years,  was  employed  by  him  in 
1881  and  1882,  and  had  kept  up  his  acquaint- 
ance. He  testifies  that  In  the  summer  of 
1909  Mr.  Johnson  asked  him.  to  be  his  exec- 
utor, but  did  not  say  anything  about  the 
nature  of  his  will,  or  how  he  proposed  to 
dispose  of  his  estate.  He  testifies  that  he 
saw  Mr.  Johnson  in  the  early  part  of  Decem- 
ber, 1909.  His  description  of  Mr.  Johnson's 
physical  condition  corresponds  with  that  of 
the  other  witnesses.  He  says:  'He  (Mr. 
Johnson)  was,  I  should  say,  In  his  dotage. 
I  thought  he  was  erratic  in  everything.'  Mr. 
Hawkins  testifies  to  being  with  Mr.  Johnson 
some  two  hours  and  conversing  with  him  on 
various  subjects. 

"Alfred  E.  Pearsall,  a  man  65  years  old, 
living  at  Mountainside,  had  been  somewhat 
intimate  with  Mr.  Johnson  after  the  latter 
came  to  Mountainside.  He  saw  'him  in  the 
early  part  of  1910.  He  testifies  in  detail  and 
gives  strong  testimony  as  to  Mr.  Johnson's 
mental  capacity.  To  a  like  effect  Is  the  testis 
mony  of  Mrs.  Alfred  E.  Pearsall. 

"James  A  Buck,  who  resides  at  Mountain- 
side and  who  Is  connected  with  the  Equita- 
ble Life  Assurance  Society  and  who  had 
known  Mr.  Johnson  for  about  16  years,  gives 
testimony  as  to  calling  on  Mr.  Johnson  at  his 


home  in  Mountainside  some  few  times.  The 
last  time  he  saw  him  was  about  a  month  pri- 
or to  his  death.  He  refers  to  conversations 
that  he  carried  on  with  him  then  and  testi- 
fies that  he  did  not  notice  any  impairment 
of  his  faculties.  He  says  he  noticed  difficulty 
of  speaking.  He  thinks  he  saw  him  between 
Christmas  and  New  Year's,  and  testifies  that 
he  had  conversation  with  him  then  and  that 
he  did  not  notice  any  Impairment  of  his  fac- 
ulties. 

"Henry  Hale,  who  lives  at  Orange,  N.  J., 
and  who  had  known  Mr.  Johnson  in  connec- 
tion with  the  life  insurance  business,  testi- 
fies to  two  Interviews  with  Mr.  Johnson. 
One  visit  was  about  Thanksgiving,  1909,  and 
the  other  in  February,  1910.  And  he  refers 
to  conversations  had  with  him  on  those  oc- 
casions, and  to  his  talking  about  different 
matters.  He  testifies  that  he  could  sustain 
a  conversation. 

"Dr.  Wright,  his  medical  adviser,  testifies 
that  he  saw  Mr.  Johnson  every  day  from  the 
latter  part  of  September,  1909,  until  the  15th 
or  16th  of  March,  1910.  He  is  very  positive 
as  to  Mr.  Johnson's  mental  capacity;  that  his 
mind  was  clear  and  that  he  did  not  show  any 
lack  of  mental  vigor  up  to  the  time  of  the 
making  of  the  will. 

"Louis  Rath,  54  years  old,  residing  at  309 
Seventh  avenue,  New  York,  testifies  as  to  a 
conversation  with  Mr.  Johnson  before  he 
died.  He  testifies  as  to  his  ability  to  keep 
up  conversation  and  his  understanding  of  the 
conversation.  The  conversation  related  to 
the  sale  of  some  property  by  Mr.  Johnson  to 
Mr.  Rath.  He  testifies  to  seeing  him  in  May 
just  before  he  died,  also  the  previous  4th  of 
January,  also  on  February  16th  and  24th. 
While  he  found  Mr.  Johnson  In  very  bad  con- 
dition physically,  he  found  him  able  to  dis- 
cuss matters  of  business  and  did  not  observe 
any  impairment  of  his  mental  faculties. 

"Paul  Q.  Oliver,  37  years  old  and  a  coun- 
selor at  law  of  this  state,  residing  at  West- 
field,  N.  J.,  testifies  that  he  saw  him  In  his 
last  illness  and  had  a  little  business  matter 
for  him.  He  saw  Mr.  Johnson  in  the  winter 
of  1910.  He  fixes  it  as  after  the  time  or 
Mr.  Pearsall's  return  from  Florida.  He  ob- 
served him  particularly  with  reference  to  his 
capacity  for  making  a  will,  and  he  testifies 
that  he  certainly  would  have  felt  warranted 
In  making  a  will  for  him  if  he  had  been 
asked  to  do  so.  The  evidence  shows  that 
Mr.  Pearsall  returned  from  Florida  after  the 
opening  of  the  year  1910. 

"Edward  J.  West,  age  35,  residing  in  Long 
Island,  a  counselor  at  law,  became  acquaint- 
ed with  Mr.  Johnson  in  May  or  June,  1907, 
and  acted  as  counsel  for  Mr.  Johnson.  He 
testifies  that  in  the  fall  of  1907  or  early  in 
1908  he  talked  with  Mr.  Johnson  about  his 
will,  and  Mr.  Johnson  then  stated  he  want- 
ed to  leave  all  his  property  to  establish  a. 
hospital  In  Logansport,  Ind.  Mr.  West  had 
frequent  interviews  with  Mr.  Johnson.    lie 
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saw  Mr.  Johnson  In  September,  1909,  after 
he  was  taken  sick.  Mr.  West  testifies  that 
he  wanted  to  talk  over  his  will  and  plans 
for  the  hospital  with  him  and  Mrs.  Smith, 
and  that  he  wanted  Mrs.  Smith  to  have  the 
furniture  or  whatever  there  was  in  the  house 
and  he  wanted  her  to  have  Mrs.  Johnson's 
l>ersonal  effects.  He  testifies  to  an  Interview 
October  10th  in  which  the  subject  of  the 
candy  factory  was  discussed.  He  testifies  to 
seeing  him  December  8th,  when  the  subject 
of  the  claim  of  a  Dr.  Godson  was  discussed. 
He  also  saw  him  on  February  13,  1910,  and 
discussed  certain  matters  of  business  with 
bun.  He  testifies  as  follows:  'Q.  What  was 
Mr.  Johnson's  condition  on  the  visit  of  Feb- 
ruary? A.  He  seemed  perfectly  clear;  I 
think,  if  anything,  a  little  better  than  he 
bad  been  when  I  saw  him  In  December.  He 
seemed  quite  vigorous  and  took  hold  of 
things,  and  I  was  a  little  surprised  at  the 
way  be  kept  up  with  things.  He  told  me 
about  his  plans  for  the  farm.'  Mr.  West,  in 
his  visits  to  Mr.  Johnson  during  the  time  of 
the  tatter's  illness,  discussed  business  mat- 
ters with  him,  and  matters  of  business  were 
decided  upon. 

"My  conclusion  Is  that,  under  the  rules 
laid  down  in  this  state,  Mr.  Johnson  at  the 
time  he  executed  the  paper  in  question  had 
sufficient  capacity  to  make  a  will. 

"In  Re  Carter's  Will  [60  N.  J.  Eq.  338]  51 
Atl.  page  65,  it  appeared  that  the  testatrix 
was  about  81  years  of  age,  and  from  an  in- 
jury to  her  hip  was  somewhat  of  an  invalid 
and  was  unable  to  read  or  write.  It  was, 
however,  shown  that  she  was  thoroughly  con- 
versant with  her  own  affairs  and  with  the 
kind  and  value  of  her  property,  and  with  a 
full  knowledge  of  the  number  and  degree  of 
kinship  of  her  relations,  and  it  was  held  that 
she  bad  mental  capacity  to  make  a  will. 

"In  the  case  of  Bennett  v.  Bennett,  50  N. 
J.  Eq.,  on  page  446,  26  Atl.  575,  it  is  said 
that:  'If  he  (the  testator)  Is  capable  of  rec- 
ollecting of  what  his  property  consists,  and 
who,  either  in  consequence  of  ties  of  blood 
or  friendship,  should  be  the  objects  of  his 
bounty,  and  has  a  mind  sufficiently  sound  to 
enable  him  to  know  and  to  understand  what 
disposition  he  wants  made  of  his  property 
after  his  death,  he  is  competent  to  make  a 
valid  will.' 

"In-  my  opinion  Mr.  Johnson  was  compe- 
tent within  the  meaning  of  the  definition  giv- 
en In  the  Bennett  Case.  The  presumption  of 
the  law  is  in  favor  of  capacity,  and  the  bur- 
den of  proof  Is  upon  those  who  assert  to  the 
oontrary.  See  McCoon  v.  Allen,  45  N.  J.  Eq. 
708,  719,  17  Atl.  820;  Elkinton  v.  Brick,  44 
N*.  J.  Eq.  154-158, 15  Atl.  391,  1  L.  B.  A.  161. 
I  think  in  this  case  the  caveators  have  not 
shown  a  lack  of  capacity  in  Mr.  Johnson. 

[4-1]  "Undue  Influence. 

"It  is  quite  plain  from  a  study  of  the 
testimony  that,  if  any  undue  Influence  was 


exercised  upon  Mr.  Johnson,. which  resulted 
in  the  execution  of  the  document  in  question, 
such  influence  was  brought  to  bear  by  Mrs. 
A.  Josephine  Smith.  I  have  already  refer- 
red to  the  acquaintance  and  relations  which 
existed  between  Mrs.  Smith  and  Mr.  John- 
son. These  relations  appear  to  have  been  of 
a  most  friendly  nature.  Her  visits  to  him 
were  largely  after  the  time  that  he  was  tak- 
en ill,  although  her  acquaintance  with  him 
and  his  wife  prior  to  the  wife's  death  appear 
to  have  been  rather  intimate.  It  can  prop- 
erly be  said  that  Mr.  Johnson  liked  Mrs. 
Smith  and  it  was  agreeable  to  him  to  have 
her  at  his  house  and  that  he  trusted  her 
with  the  performance  of  various  services  for 
him  in  connection  with  his  business,  and  he 
had  loaned  her  money  in  connection  with  her 
business.  It  is  plain  that  she  wanted  him  to 
make  a  will,  and  she  gives  the  reason  for  it 
that  she  wanted  him  to  provide  for  Mrs. 
Miles,  a  cousin  of  his-  wife,  who  was  in  des- 
titute circumstances  and  to  whose  support  he 
bad  been  contributing  for  a  number  of  years. 

"In  Bennett  v.  Bennett,  already  referred 
to,  it  was  said:  'No  matter  if  the  will  is 
drawn  by  the  principal  or  even  sole  legatee, 
if  it  is  made  by  a  testator  possessing  ade- 
quate capacity,  and  it  is  shown  that  he  knew 
its  contents  when  he  published  it,  and  it  ap- 
pears to  have  been  executed  In  the  manner 
prescribed  by  the  statute,  the  court  must,  in 
obedience  to  the  law  of  the  land,  uphold  it  as 
the  will  of  the  testator  and  admit  it  to  pro- 
bate, unless  satisfactory  evidence  is  produced 
showing  that  it  Is  the  product  of  fraud.' 
Here  again  it  is  necessary  for  the  party  al- 
leging undue  Influence  to  prove  It  See  Du- 
mont  v.  Dumont,  46  N.  J.  Eq.  223,  230,  19 
Atl.  467;  also,  Schuchardt  v.  Schucbardt,  62 
N.  J.  Eq.  710-713,  49  Atl.  485. 

"In  the  case  of  Haydock  v.  Haydock,  33 
N.  J.  Eq.  494-496,  Vice  Chancellor  Van  Fleet 
said:  The  extent  or  the  degree  of  Influence 
is  quite  immaterial,  for  the  test  always  is: 
Was  the  Influence,  whether  slight  or  power- 
ful, sufficient  to  destroy  free  agency,  so  that 
the  act  put  in  judgment  was  the  result  of 
the  domination  of  the  mind  of  another  rather 
than  the  expression  of  the  will  and  mind  of 
the  actor?' 

"Now  as  to  the  contents  of  the  will,  it  ap- 
pears clearly  that  Mr.  Johnson  had  already 
expressed  the  purpose  of  establishing  a 
hospital  In  Logansport.  I  think  it  also  quite 
clearly  appears  that  he  had  indicated  the 
purpose  of  providing  for  Mrs.  Miles.  The 
provision  for  her  Is  no  greater  than  the 
amount  he  had  been  contributing  for  her 
support  during  his  lifetime.  As  to  the  pro- 
vision for  Mrs.  Smith,  It  appears  from  the 
testimony  of  Mr.  West  that  he  had  Indicat- 
ed to  him  his  desire  that  she  should  have 
as  much  of  his  furniture  as  she  wanted  and 
that  she  should  have  his  wife's  clothing  and 
other  personal  effects.  There  is  nothing  un- 
reasonable In  his  making  the  provision  in  re- 
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which  county  the  Crosswlcks  property  la 
situate. 

The  defendant  Wilson  Is  an  unmarried 
colored  man,  who  lived  with  and  worked  for 
Mrs.  Hendrlckson,  with  some  intervals,  for 
a  period  of  nearly  40  years.  The  defendant 
Mrs.  Richardson  Is  an  Englishwoman,  who 
resided  with  Mrs.  Hendrlckson  in  the  capac- 
ity of  housekeeper  and  companion  for  about 
14  years.  The  defendant  John  Meirs  is  an 
attorney  at  law  of  this  state,  and  is  related 
to  Mrs.  Hendrlckson,'  being  her  grandnephew. 
The  complainants  are  contending  for  the  re- 
covery of  an  ancestral  estate  which  has  been 
in  the  family  for  some  200  years,  and  which 
by  the  deed  In  question  was  conveyed  to  a 
colored  servant,  as  they  allege,  without  con- 
sideration and  in  fraud  of  their  rights. 
Those  rights,  however,  are  to  be  tested  and 
determined,  not  upon  any  sentimental  ground, 
but  by  the  fact  whether  or  not  Mrs.  Hen- 
drlckson was  indebted  to  Wilson  and  Mrs. 
Richardson;  in  other  words,  whether  the  con- 
veyance was  founded  on  sufficient  considera- 
tion. 

It  may  be  appropriately  observed  that  the 
property  in  question  is  not  extremely  val- 
uable. True  it  consists  of  a  farm  of  170 
acres  and  a  mansion  house  with  outbuildings, 
and  a  gristmill.  The  testimony  shows  this 
property  to  be  valued  as  low  as  $8,500  and 
as  high  as  $10,000.  For  present  purposes  I 
will  hold  it  to  be  worth  $10,000.  It  is  sub- 
ject to  a  mortgage  of  $6,500.  That  leaves 
an  equity  of  $3,500.  Personal  property  con- 
veyed by  the  deed,  and  which  Is  the  subject 
of  another  suit  (one  brought  by  Mrs.  Hen- 
drickson's  administrator  against  the  same  de- 
fendants), which  personal  property  was  con- 
veyed by  the  deed  now  being  considered,  is 
valued  as  high  as  $4,000.  That  makes  $7,500 
of  value  passing  to  Wilson.  The  actual  con- 
sideration mentioned  in  the  deed  is  an  In- 
debtedness of  Mrs.  Hendrlckson  to  Wilson 
of  $8,000,  and  her  Indebtedness  to  Mrs.  Rich- 
ardson in  addition. 

It  will  be  seen,  therefore,  that  the  estate  is 
not  a  particularly  valuable  one,  at  least  not 
intrinsically,  and  that  its  value  to  the  rela- 
tives of  Mrs.  Hendrlckson  consists  principal- 
ly in  its  being  an  ancestral  estate.  There 
would  .be  less  likelihood  of  Mrs.  Hendrick- 
son's  having  conveyed  this  estate  to  Wilson, 
and  more  likelihood  of  her  having  left  him 
to  bis  remedy  at  law,  If  she  had  been  upon 
terms  of  anything  like  intimacy  with  the  rel- 
atives who  are  the  complainants  In  this 
cause,  or  if  she  held  them  in  anything  like 
the  regard  with  which  relatives  usually  and 
ordinarily  hold  each  other.  As  a  matter  of 
fact,  she  was  more  or  less,  and  I  think  I  may 
say  decidedly,  estranged  from  these  relatives 
by  reason  of  litigation  in  the  Wain  family 
which  resulted  adversely  to  her  some  twenty- 
odd  years  prior  to  her  death.  These  relatives 
were  not  frequent,  some  of  them  only  occa- 
sional, visitors  to  her;  while  some  of  them 


visited  her  not  at  all.  She  lived  in  practical 
isolation  from  the  world  during  the  last 
years  of  her  life — certainly  since  a  severe 
illness  in  1899,  through  which  Mrs.  Richard- 
son nursed  her,  and  during  which  time,  as 
at  all  other  times,  John  Wilson  was  her  de- 
voted servant. 

The  complainants  assert,  and  adduced  tes- 
timony tending  to  show,  that  the  once  proud, 
strong-willed,  and  imperious  Mrs.  Hendrlck- 
son, at  the  time  she  made  the  deed  in  ques- 
tion, through  weakness  of  mind  and  body, 
lacked  sufficient  capacity  to  understand  the 
transaction  in  which  she  was  engaged,  and 
that  she  was  fraudulently  Imposed  upon,  un- 
duly influenced,  and  that  consequently  the 
deed  Is  void.  Upon  this  issue  my  judgment 
is  that  the  proof  Is  the  other  way,  and  that 
the  witnesses  sworn  for  the  defense  have 
clearly  established  that  Mrs.  Hendrlckson,  at 
the  time  of  the  making  of  the  conveyance, 
possessed  abundant  capacity  to  understand 
the  transaction  in  which  she  was  engaged — 
in  fact,  that  she  did  understand  it — and  that 
volitionally,  and  without  imposition,  fraud, 
or  undue  influence,  she  made  the  conveyance 
under  review  as  her  voluntary  act  and  deed. 
I  do  not  pretend  to  say  that  at  this  time  she 
possessed  the  same  vigor  of  mind  and  body 
that  she  enjoyed  In  earlier  life.  She  ram- 
bled at  times  in  her  conversation,  was  more 
or  less  repetltlonal,  and,  perhaps,  was  the 
occasional  victim  of  delusion,  though  on  the 
question  of  not  recognizing  certain  relatives 
and  making  rather  incongruous  remarks  of 
and  to  them  I  think  she  acted  more  with  de- 
sign than  by  mistake.  Some  of  the  things 
that  she  said  and  did,  especially  some  of  the 
things  which  she  wrote,  appeared  to  be  some- 
what irrational,  yet  they  are  to  be  explained, 
I  think,  upon  the  theory  that  she  took  her- 
self very  seriously,  and  missed,  no  opportu- 
nity of  exploiting  herself  in  a  sort  of  mock 
heroic  way,  attributing  to  herself  more  in- 
tellect and  more  Importance  than  in  reality 
she  possessed. 

The  wills  and  deeds  of  innumerable  per- 
sons against  whom  accusations  of  mental 
aberration  have  been  leveled  and  proved  to 
exist  in  far  greater  degree  than  can  be  argu- 
ed to  have  existed  In  the  case  of  Mrs.  Hen- 
drlckson have  been  upheld;  the  supreme  test 
being  the  capacity  of  the  devisor  or  grantor 
at  the  time  the  conveyance  was  made. 

Let  us  look,  now,  to  the  execution  of  the 
particular  deed  in  question,  and  examine  it 
in  the  light  of  the  law  on  the  subject 

Dr.  Allen,  who  became  Mrs.  Hendrickson's 
physician  during  her  illness  of  1899,  and  con- 
tinued as  such  until  her  death,  March  15, 
1907,  said  he  treated  her  for  erysipelas  in 
November  and  December,  1905,  and  did  not 
notice  any  change  in  her  mental  condition; 
that  in  December,  1905,  it  was  good,  fair  for 
her  age;  and  that  she  was  not  a  person  eas- 
ily influenced.  She  then  told  him  she  was 
going  to  deed  her  property  to  Wilson.    The 
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deed  waa  made  December  22d  of  that  year. 
She  did  not  die  of  senile  dementia.  Ordi- 
narily a  physician  treating  a  patient  is  in  a 
better  position  to  know  of  that  patient's  con- 
dition, as  to  Integrity  or  Infirmity  of  mind  and 
body,  than  any  one  else,  and  I  see  no  reason 
to  think  otherwise  In  the  case  In  hand.  And 
the  doctor,  as  is  usual,  has  no  Interest  in  this 
controversy  whatever. 

The  deed  in  question  was  prepared  by  the 
defendant  John  Metro  at  the  request  and  by 
the  direction  of  Mrs.  Hendrickson.  The  terms 
of  the  deed  were  arranged  at  an  interview 
between  Mrs.  Hendrickson  and  Mr.  Meirs, 
and  a  tentative  draft  of  the  instrument  was 
submitted  to  Mrs.  Hendrickson  and  approved 
by  her.  Mr.  Meirs  then  wrote  the  document, 
and  Mrs.  Hendrickson  had  it  in  her  posses- 
sion for  several  days  before  its  execution  and 
read  it  over  several  times,  and  was  thorough- 
ly familiar  with  Its  contents. 

William  Quicksall,  assessor  of  the  town- 
ship and  the  commissioner  who  took  her  ac- 
knowledgment, says  that  she  recognized  him 
when  he  went  to  the  house  on  that  occasion, 
as  well  as  the  previous  spring  when  he  went 
to  make  the  assessment;  that  he  always  con- 
sidered her  pretty  strong  and  not  easily  in- 
fluenced. That  was  his  judgment  from  his 
dealings  with  her;  that  she  talked  entirely 
rationally,  made  direct  and  proper  answers 
to  every  remark  he  made,  and  led  the  con- 
versation; that  she  may  have  rambled  a  lit- 
tle, but  certainly  knew  what  she  was  talking 
about  that  day. 

In  my  judgment  It  is  extremely  significant 
that  the  deed  from  Mrs.  Hendrickson  to  Wil- 
son was  speedily  recorded  after  its  execu- 
tion. It  was  made  on  December  22,  1005, 
and  recorded  five  days  afterwards  in  the  Mon- 
mouth county  clerk's  office,  in  which  county 
the  bulk  of  her  property  is  situate,  and  be- 
tween three  and  four  weeks  thereafter  In  the 
Burlington  county  clerk's  office,  in  which 
county  the  remaining  portion  of  the  property 
lies.  Mrs.  Hendrickson  survived  more  than 
a  year  after  this  transfer  and  its  recording, 
during  which  time  she,  or  another  on  her 
behalf  acting  as  next  friend,  could  have  at- 
tacked the  conveyance,  with  the  benefit  of 
her  examination  as  a  witness,  or  of  an  exam- 
ination into  her  sanity  on  notice  to  her.  I 
do  not  recall  whether  the  testimony  disclos- 
es that  the  complainants,  or  any  of  those 
in  Interest  with  them,  actually  knew  of  the 
conveyance;  but  beyond  any  doubt  they  did. 
The  recording  of  this  extraordinary  deed  at 
Freehold  and  Mt  Holly  must  have  caused 
comment  which  reached  and  spread  over  the 
countryside  at  Walnford.  Whether  so  or  not, 
the  defendants  proceeded  In  the  open  and 
practically  published  the  transaction  to  the 
world  I  am  unwilling  to  believe  that  they 
did  it  upon  the  theory  that  they  would  take 
the  risk  that  a  nefarious  and  fraudulent 
transaction  would  not  be  discovered  in  the 
lifetime  of  the  victim,  so  that  they  might 


have  the  advantage,  in  the  defense  of  their 
Ill-gotten  gains  after  her  death,  by  asserting 
that  they  concealed  nothing,  but,  on  the  con- 
trary, laid  bare  the  transaction,  thus  making 
discovery  practically  certain  at  a  time  when 
it  undoubtedly  would  have  meant  ruin  to 
their  plans.  It  Is  significant,  not  of  the  dis- 
honesty, but  of  the  honesty  of  the  trans- 
action, that  this  conveyance  should  have 
been  forthwith  recorded,  instead  of  being 
withheld  until  after  the  death  of  the  grantor, 
as  Is  usual  in  cases  of  fraud  such  as  is  here 
imputed  to  the  defendants. 

Let  me  now  briefly  advert  to  the  question 
as  to  whether  or  not  Mrs.  Hendrickson  was 
indebted  to  Wilson.  He  had,  as  already  re- 
marked, worked  for  her  for  many  years,  and 
he  had,  in  my  judgment,  made  her  his  banker 
and  the  custodian  of  his  money  during  prac- 
tically the  entire  time  of  his  employment  by 
her.  There  have  been  other  incidences  of 
the  same  kind,  although  they  are  rare.  In 
her  early  days,  when  she  was  entertaining 
rather  lavishly,  and  people  of  affluence  visit- 
ed her  quite  frequently,  Wilson  was  the  re- 
cipient of  liberal  tips,  which  he  turned  over 
to  Mrs.  Hendrickson  to  keep  for  him,  as 
well  as  leaving  his  wages  with  her.  Of 
course,  he  had  his  clothes  and  had  spending 
money,  and  doubtless  he  had  more  money 
than  he  thinks  he  had  or  states,  and  doubt- 
less left  less  money  with  Mrs.  Hendrickson 
than  he  thinks  he  did  or  states;  but  out 
of  all  the  testimony  on  this  subject  I  am 
persuaded  that  Mrs.  Hendrickson  was  heav- 
ily Indebted  to  Wilson,  and  that  she  took 
him  to  Camden  to  the  office  of  the  late  At- 
torney General  Grey,  who  represented  her, 
and  that  In  Mr.  Grey's  office  an  accounting 
was  arrived  at  between  Mrs.  Hendrickson  and 
Wilson,-  as  a  result  of  which  Mr.  Grey  drew 
and  Mrs.  Hendrickson  signed  a  note  of  hand 
to  John  Wilson,  In  which  she  promised  to 
pay  him  the  sum  of  $6,000,  which  was  money 
she  owed  him.    This  was  in  December,  1902. 

As  to  Mrs.  Richardson,  Mrs.  Hendrlckson's 
housekeeper  and  companion,  the  testimony, 
to  my  mind,  shows  that  Mrs.  Hendrickson 
was  indebted  to  her,  and  that  she  therefore 
made  it  a  condition  in  the  deed  that  John 
Wilson  should  pay  her  out  of  the  estate 
granted.  Mrs.  Richardson  is  quife  a  remark- 
able woman.  Born  and  reared  In  England, 
she  afterwards  traveled  about  the  world  oc- 
cupying various  positions,  and  had  a  remark- 
able, not  to  say  romantic,  career.  My  Im- 
pression of  her  is  that  she  is  entirely  hon- 
orable and  entirely  truthful.  She  is  now  an 
old  woman.'  It  was  suggested,  though  not 
pointedly  charged,  that  she  was  unduly  In- 
timate with  Wilson.  I  acquit  her  of  that 
charge.  She  was  friendly  with  him,  more 
so,  doubtless,  than  most  women  are  with 
colored  men,  but  that  Is  to  be  accounted  for, 
as  it  is  notorious  that  there  is  little  or  no 
prejudice  against  colored  people  In  England, 
whence  Mrs.  Richardson  came. 
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The  complainants  insist  that  as  Wilson  and 
Mrs.  Richardson  were  Mrs.  Hendrickaon's 
servants  and  Meirs  her  attorney  (the  latter 
of  whom  they  claim  has  received  and  is  to 
receive  portions  of  the  estate),  and  occupied 
a  dominant  position  toward  her,  that  there- 
fore the  deed  is  not  prima  facie  evidence 
In  favor  of  its  validity,  but,  on  the  contrary, 
that  the  burden  of  proof  Is  cast  upon  the 
defendants  to  show  that  the  transaction  was 
founded  upon  sufficient  consideration,  1b  un- 
tainted and  entirely  fair. 

I  will  grant  that  the  defendants  occupy 
this  position  of  disadvantage  in  this  case; 
and  I  hold,  upon  this  score,  that  they  have 
discharged  that  burden.  The  deed  in  terms 
certainly  indicates  that  the  grantor,  Mrs. 
Hendrickson,  took  the  precautions  in  her  own 
interest  which  are  so  frequently  wanting  In 
voluntary  conveyances  which  are  set  aside 
in  behalf  of  heirs  and  devisees,  namely,  she 
reserved  a  life  estate,  and  Imposed  condi- 
tions upon  the  grantee  for  her  support  and 
the  payment  of  her  debts.  The  conveyance 
was  drawn  by  an  attorney  of  her  choice  and 
selection,  and  from  him  she  had  competent, 
independent  legal  advice  as  to  the  nature  of 
the  transaction  and  her  rights  thereunder. 

This  case  was  tried  at  great  length,  the 
witnesses  were  numerous  and  their  testimony 
voluminoua  It  was  argued  on  both  sides 
with  exhausdveness  and  ability  rarely  equal- 
ed. I  listened  .with  undivided  attention 
through  the  many  days  of  the  trial,  observed 
critically  the  character  of  the  witnesses  and 
their  manner  of  testifying,  and  have,  since 
the  conclusion  of  the  evidence  and  the  argu- 
ments, reviewed  the  evidence  and  the  ex- 
haustive briefs  submitted  by  counsel,  and 
upon  most  careful  consideration  have  reach- 
ed the  conclusion  that  the  defendants  have 
established  the  title  of  Wilson  to  the  land 
In  question  (for  that  only  is  drawn  in  ques- 
tion In  this  suit);  and  therefore  the  com- 
plainant's bill  must  be  dismissed,  with  costs. 

Wain,  Adm'r,  v.  Meirs  et  aL 

This  bill  Is  filed  by-  the  administrator  of 
the  late  Mrs.  Sarah  Wain  Hendrickson,  of 
Walnford,  in  the  county  of  Monmouth,  who 
died  intestate  on  March  15,  1907,  aged  91 
years.  She  left  her  surviving  certain  neph- 
ews and  nieces  as  her  next  of  kin,  who  would 
inherit  any  personal  property  of  whlcn  sne 
died  possessed.  These  nest  of  kin  are  also 
her  heirs  at  law.  In  another  suit  commenc- 
ed three  days  before  the  hill  in  this  cause 
was  filed,  the  complainant  herein,  as  an  heir 
at  law  of  Mrs.  Hendrickson,  filed  a  bill  on 
behalf  of  himself  and  such  other  of  her 
heirs  at  law  as  might  become  parties  and 
contribute  to  the  expenses  of  that  suit  In 
my  conclusions  in  that  cause,  filed  simultane- 
ously with  this  memorandum,  I  deal  with  the 
Issues,  which  are  Identical  In  both  suits.  The 
deed  in  question,  which  was  made  December 
22,  1905,  by  Mrs.  Hendrickson  to  the  defend- 
ant Wilson,  conveyed  both  real  and  personal 


property.  The  other  salt  was  to  recover  the 
real  estate  from  the  grantee,  on  the  ground 
of  want  of  capacity  of  the  grantor  and  fraud 
and  undue  Influence  inducing  the  conveyance, 
and  this  suit  is  to  set  aside  the  same  con- 
veyance as  to  the  personal  property.  The 
only  difference  between  this  suit  and  the  oth- 
er one  lies  in  a  question  of  evidence.  It  is 
here  objected  that  the  testimony  of  the  de- 
fendants which  was  received  in  the  other 
cause  is  not  evidence  for  the  defendants  in 
this  suit,  because  the  complainant  here  sues 
in  a  representative  capacity.  The  cases  were 
tried  together  by  consent,  and  It  was  agreed 
by  counsel  that  the  testimony  of  the  defend- 
ants should  be  taken  subject  to  being  exclud- 
ed in  this  case,  if  I  should  be  of  opinion  that 
it  was  not  admissible  under  the  statute.  At 
the  conclusion  of  the  complainant's  case,  the 
defendants  moved  to  dismiss  the  bill  as  to 
the  defendant  Meirs,  asserting  that  nothing 
had  been  proved  against  him,  and  that  such 
a  decree  should  be  made  in  order  that  the 
other  defendants  could  have  the  benefit  of 
his  testimony.  I  cannot  say  that  nothing 
was  proved  against  Mr.  Meirs  at  the  conclu- 
sion of  the  complainant's  case.  When  the 
complainant  rested,  there  was  testimony 
tending  to  show,  and  from  which  it  might  be 
Inferred,  that  the  three  defendants  had,  pur- 
suant to  a  conspiracy,  cozened  Mrs.  Hen- 
drickson out  of  her  property;  and,  while  Mr. 
Meirs  might  not  have  been  the  recipient  of 
any  but  a  small  portion  for  value,  as  the  de- 
fendants contend,  nevertheless,  if  a  conspira- 
cy were  established,  he  would  have  to  ac- 
count to  the  complainant,  as  administrator, 
along  with  the  other  defendants,  and  they 
would  all  be  Jointly  and  severally  liable. 
Therefore,  in  my  judgment,  the  defendants' 
motion  should  be  denied,  and  the  testimony 
of  the  three  defendants,  which  was  received 
in  the  other  case,  must  be  rejected  In  this 
case. 

Now,  when  the  defendants  rested  and  the 
whole  case  was  presented  in  the  cause  con- 
cerning the  land,  the  controversy  wore  quite  a 
different  aspect,  and  that  which,  unanswered 
and  unexplained,  appeared,  at  least  with 
some  degree  of  probity  force,  to  Indicate 
guilt  on  the  part  of  the  defendants  was  ex- 
plained; and  it  was  made  affirmatively  to  ap- 
pear that  Mrs.  Hendrickson  understood  the 
transaction  in  which  she  was  engaged,  and 
that  the  deed  in  question  was  made  by  her 
without  any  undue  influence,  fraud,  or  im- 
position, and  as  her  voluntary  act  and  deed. 
This,  to  my  mind,  abundantly  appears  in  the 
other  case  In  which  the  defendants  are  given 
the  benefit  of  their  own  testimony;  and  I 
Incline  to  the  opinion  that  in  this  case,  even 
without  their  testimony,  the  same  result  is 
to  be  reached. 

It  would  be  an  anomaly  in  the  law  If  In  two 
cases,  one  concerning  the  real  estate  and  the 
other  the  personal  property  of  the  deceased, 
between  the  same  identical  parties  in  inter- 
est, and  depending  upon  the  same  identical 
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facts,  a  diametrically  opposite  result  should 
be  reached  as  to  each  class  of  property;  bat 
this  would  be  so  If  ,  In  excluding  the  evidence 
of  the  defendants  In  this  case,  as  required  by 
the  statute,  the  other  evidence  was  insuffi- 
cient to  affirmatively  establish  the  defense, 
for  the  burden  of  proof  In  this  case,  as  in 
the  other,  is  cast  upon  the  defendants.  Now, 
without  deciding  whether  or  not  the  testi- 
mony, other  than  that  of  the  defendants,  in 
this  case  has  affirmatively  established  the  title 
of  Wilson  to  the  personal  property,  the  de- 
cision of  the  other  case  would  be  given  con- 
trolling effect  in  this  case,  under  the  doctrine 
of  res  judicata. 

The  complainant,  as  administrator,  repre- 
sents the  real  parties  to  this  suit,  who  are 
the  next  of  kin  (and  creditors,  if  any)  of  the 
deceased.  They  are  the  real  parties  In  In- 
terest, and  the  next  of  kin  in  this  suit  are 
bound  by  the  decision  of  the  other  suit,  in 
which  their  interests  as  heirs  at  law  were 
tried  and  determined,  as  against  the  same 
defendants,  upon  Identically  the  same  Issues. 
And  It  makes  no  difference  that  the  property 
which  is  the  subject  of  the  separate  suits  is 
different  See  the  case  of  City  of  Paterson 
v.  Baker,  51  N.  J.  Kq.  48,  26  Atl.  324.  See, 
also,  In  re  Walsh  (N.  X)  74  Atl.  S63;  Seeley 
v.  Adams  (N.  J.  Ch.)  76  Atl.  462. 

Suppose  the  suit  of  the  heirs  had  been 
tried  and  determined  with  a  decree  dismiss- 
ing the  bill  already  entered,  when  this  suit 
commenced.  Certainly  the  defendants  would 
have  a  perfect  defense  In  the  record  of  the 
former  suit,  which  could  be  Interposed  by 
way  of  plea  in  bar.  If,  on  the  contrary, 
the  administrator's  suit  had  been  first  tried 
and  determined,  and  a  decree  in  favor  of 
the  defendants  were  already  entered,  a  simi- 
lar plea  in  the  suit  of  the  heirs  for  the 
real  estate,  setting  up  the  defeat  of  the 
same  heirs  as  next  of  kin  in  an  attempt, 
through  their  representative,  the  administra- 
tor, to  recover  the  personal  property,  would 
be  a  perfect  bar.  I  repeat  no  such  anomaly 
and  Injustice  should  be  permitted  as  two 
different  results  In  these  two  suits,  simply 
because  they  are  tried  simultaneously.  I 
tliluk  it  makes  no  difference  that  the  bill 
for  the  heirs  was  filed  prior  to  the  bill  by 
the  administrator.  It  is  the  priority  of 
decree  settling  the  issues  In  the  one  case 
which  would  be  efficacious  in  the  other. 

Let  the  decree  be  entered  In  the  other 
salt  first,  and  then  let  the  decree  in  this 
case  contain  a  recital  of  the  other  suit  and 
the  decree  therein,  and  that  the  court  is  of 
opinion  that  the  matters  there  adjudicated 
are  dispositive  of  the  Issue  in  this  case  res 
judicata.  The  bill  in  this  case  will  also 
be  dismissed,  with  costs. 

Wescott  ft  Wescott,  of  Camden,  for  ap- 
pellant Thomas  EL  French  and  Lewis  Starr, 
both  of  Camden,  for  respondents. 

VOORHBES,  J.  These  appeals  are  from 
two  decrees  dismissing  two  bills  of  complaint 


One  of  the  bills  was  filed  by  Richard  C. 
Wain,  one  of  the  heirs  at  law  of  Sarah  W. 
Hendrickson,  deceased,  on  his  own  behalf, 
and  hi  behalf  of  such  other  heirs  at  law  of 
said  Sarah  W.  Hendrickson  as  should  come 
in  and  become  parties  thereto.  The  other 
blU  was  filed  by  the  said  Richard  C.  Wain, 
as  administrator  of  said  Sarah  W.  Hendrick- 
son, deceased.  They  each  attack  a  deed, 
dated  December  22,  1906,  made  by  Mrs.  Hen- 
drickson to  the  defendant  Wilson,  transfer- 
ring both  real  estate  and  personal  property, 
and  to  have  this  instrument  Bet  aside  and 
declared  void.  The  first  bill  by  the  heirs  at 
law  is  directed  against  that  part  of  the  deed 
that  conveys  a  tract  of  land  known  as  the 
Walnford  Farm.  The  second  bill  filed  by  the 
administrator  is  to  set  aside  the  same  deed, 
so  far  as  it  conveys  personal  property.  By 
stipulation  entered  into  between  the  parties, 
the  two  suits  were  tried  together,  and  by 
consent  the  testimony  in  the  one  case  is  to 
be  used  in  the  other  case,  subject  however, 
to  its  exclusion  In  the  administrator's  case, 
if  inadmissible  by  reason  of  the  statute.  The 
facts  have  been  carefully  set  out  in  the  opin- 
ions filed  by  the  learned  Vice  Chancellor. 

In  the  bill  brought  by  the  heirs  at  law 
to  avoid  the  transfer  of  the  real  estate,  we 
think  the  decree  should  be  affirmed  for  the 
reasons  stated  by  the  Vice  Chancellor  in  his 
opinion. 

If  the  learned  Vice  Chancellor,  however, 
meant  to  express  It  as  his  opinion  that  the 
defendants  Wilson  and  Richardson  occupied 
dominant  positions  towards  Mrs.  Hendrick- 
son, this  court  does  not  wish  to  be  under- 
stood as  agreeing  to  that  conclusion.  We  are 
of  opinion  that  the  testimony  shows  that  the 
defendants  have  borne  the  burden  which 
the  law  has  placed  upon  them  as  to  the  bona 
fides  of  the  transaction.  But  we  do  not  agree 
that  Mrs.  Hendrickson  held  a  servient  posi- 
tion as  to  them.  Wilson  was  a  mere  servant 
in  the  family,  and  had  occupied  that  position 
for  40  years,  and  in  it  had  considered  what- 
ever he  made  the  property  of  his  mistress. 

It  clearly  appears  that  the  grantor  had 
Independent  advice  of  her  own  choosing,  and 
that  the  bargain  evidenced  by  the  deed  was 
not  only  not  Improvident  on  her  part,  but  a 
most  favorable  one  for  her.  The  testimony 
shows  that  Mrs.  Hendrickson  herself  said  it 
was  a  hard  bargain  for  Wilson,  and  that  he 
should  be  made  fully  acquainted  with  its  na- 
ture before  entering  into  It  He  was  apprised 
of  it  and  acknowledged  that  its  terms  did 
bear  heavily  upon  him,  but  that  he  would 
not  think  of  leaving  the  old  lady,  but  ex- 
pected to  take  care  of  her  in  any  event  This 
view  adds  strength  to  the  position  taken  for 
the  affirmance. 

In  the  administrator's  case  we  agree  with 
the  result  reached  by  the  learned  Vice  Chan- 
cellor, but  by  a  different  course  of  reason- 
ing. 

The  learned  Vice  Chancellor,  we  think, 
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correctly  ruled  that  the  testimony  of  the 
three  defendants  In  this  stilt  should  be  re- 
jected, for  the  reason  that  the  complainant 
was  suing  In  a  representative  capacity. 

We  think  It  unnecessary  to  apply  in  this 
suit  the  doctrine  of  res  judicata,  If  it  arise 
from  the  decree  In  the  real  estate  case.  Al- 
though it  may  seem  to  be  illogical  that  any 
different  result  could  be  reached,  as  to  the 
status  of  the  same  Instrument,  merely  by 
its  being  subjected  to  different  suits,  yet  that 
might  have  been  the  result  if  there  had  been 
separate  conveyances,  with  different  evidence 
in  each  suit. 

The  opinion  goes  upon  the  idea  that  the 
administrator  represents  the  next  of  kin, 
who  are  said  to  be  the  real  parties  in  interest 
to  this  suit,  and  that  the  next  of  kin  are 
bound  .by  the  decision  In  the  real  estate  suit, 
in  which  their  interest  as  heirs  at  law  had 
been  determined  upon  identically  the  same 
issue.  All  the  cases  hold  that  litigation  in- 
voked to  this  effect  must  have  been  between 
the  Identical  parties  or  their  privies  in  law 
or  estate.  Bigelow,  Estoppel  (5th  Ed.)  p. 
146,  says:  "The  relationship  of  privity  does 
not  exist  at  common  law  between  adminis- 
trator or  executor,  and  heir  or  devisee,  so 
as  to  make  a  judgment  against  the  decedent's 
representative  binding  upon  the  lands  of  the 
heir  or  devisee."  And  see  opinion  of  Mar- 
shall, O.  J.,  In  Garnett  v.  Macon,  2  Brock. 
185,  6  Call,  308,  reported  as  Fed.  Cas.  No. 
5,245. 

The  Vice  Chancellor  apparently  anticipated 
difficulty  which  possibly  might  arise  if  the 
decree  in  favor  of  the  administrator  should 
be  entered  first  He  was  careful  to  order 
that  the  decree  In  the  suit  brought  by  the 
heirs  at  law  should  first  be  entered,  and  that 
the  decree  in  this  suit  should  contain  a  re- 
cital of  the  former  decree  If  there  be  a 
lack  of  mutuality  in  the  estoppel,  the  order 
of  entry  would  not  obviate  the  difficulty. 

Though  the  testimony  of  the  defendants 
must  be  rejected,  yet  there  are  other  proofs 
ample  to  show  that  Mrs.  Hendrlckson  was, 
at  the  time,  of  sufficient  mentality ;  that  she 
had  long  before  become  estranged  from  her 
family;  that  she  was  indebted  to  Wilson, 
who  held  her  note ;  that  she  had  announced 
her  Intention  to  make  the  transfers  to  him, 
in  order  that  she  might  provide  for  him  for 
all  his  days,  and  her  subsequent  statement  to 
another  witness  that  she  bad  "fixed  every- 
thing over  to  him,  so  that  everything  shall 
be  bis,"  and  that  she  bad  provided  for  her 
future  support  and  maintenance  with  con- 
siderable forethought  and  prudence  by  the 
instrument  sought  to  be  annulled. 

In  our  view  the  complainant's  evidence 
fails  to  disclose  In  this  case  that  Mrs.  Hen- 
drlckson was  dominated  by  the  defendants; 
and  therefore  the  burden  has  not  shifted. 
The  complainant  thus  stands  upon  the  ground 
of  no  greater  •  vantage  than  would  the  gran- 


tor, If  she  were  making  the  attack.  Under 
such  circumstances,  even  if  a  gift,  it  would 
have  been  irrevocable.  James  v.  Aller,  68 
N.  J.  Eq.  666,  62  AtL  427,  2  I*  R.  A.  (N.  S.) 
285,  111  Am.  St  Rep.  654,  6  Ann.  Cas.  430. 
A  fortiori  if  upon  sufficient  consideration. 

Since  there  is  abundant  evidence  to  justify 
an  affirmance  of  the  decree  In  the  administra- 
tor's suit  without  regard  to  the  effect  of  the 
adjudication  In  the  other  case,  a  point  which 
we  do  not  decide,  we  base  our  decree  upon 
the  force  of  such  evidence. 

The  decree  will  be  affirmed. 


In  re  CHADWICK*S  WILL. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

Nov.  18,  1912.) 

(Syllabus  oy  the  Court.) 

Wills  (|  249*)— Probate— Jurisdiction. 

Neither  the  prerogative  court,  nor  any  of 
the  surrogates,  of  this  state  have  general  juris- 
diction to  admit  to  probate  the  last  will  and 
testament  of  a  nonresident  having  a  domicile 
at  the  date  of  bis  death  in  another  state,  al- 
though decedent  leave  property  in  this  state, 
except  as  ancillary  to  a  probate  by  the  courts 
of  the  locality  of  such,  domicile. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  |  586;    Dec.  Dig.  f  249.*] 

Kallsch,  J.,  dissenting. 

Appeal  from  Prerogative  Court 
In  the  matter  of  the  purported  will  and 
codicil  of  Julia  H.  Chadwick.    From  a  de- 
cree denying  probate,  an  appeal  is  taken. 
Affirmed. 
See,  also,  82  Atl.  918. 

Richard  Boardman,  of  Jersey  City,  and 
Robert  H.  McCarter,  of  Newark,  for  appel- 
lants. Gilbert  Collins,  of  Jersey  City,  for  re- 
spondents. 

BERGEN,  J.  The  substantial  question  on 
this  appeal  Is  whether  the  surrogates  of  our 
several  counties,  or  the  prerogative  court 
have  jurisdiction  to  grant  original  probate 
of  a  will  of  a  nonresident  testator  domiciled 
in  a  sister  state  at  the  time  of  his  death. 

While  the  precise  question  raised  by  the 
record  relates  to  the  power  of  a  surrogate 
to  admit  such  will  to  probate,  the  jurisdiction 
of  the  prerogative  court  in  a  like  case  is  so 
connected  with  the  principles  of  law  Involv- 
ed that  it  was,  of  necessity,  argued,  and 
should  be  disposed  of  in  limitation  of  fur- 
ther litigation  of  substantially  the  same  mat- 
ter ;  for  if  It  should  be  decided  that  the  sur- 
rogate is  without  jurisdiction,  leaving  un- 
decided the  other  question,  the  proponents 
could  present  this  will  to  the  ordinary  or 
surrogate  general,  and  thus  relltlgate  a  ques- 
tion as  to  which  they  have  had  their  day  In 
court  because  the  real  question  argued  and 
to  be  disposed  of  is  the  effect  of  a  testator's 
domicile  upon  the  jurisdictional  right  of  a 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  &  Am.  Dig.  Key-No.  Series  &  Rep'r  Indexes 
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foreign  court  to  grant  original  probate  of 
his  will. 

The  facts  are  within  a  narrow  compass, 
and  for  the  purposes  of  this  case  all  that 
need  be  recited  is  that  Julia  H.  Chadwlck 
died  leaving  a  last  will;  that  her  domicile 
was  East  Hampton,  in  the  state  of  New 
York;  that  the  executors  who  offered  the 
will  for  probate  resided  in  the  state  of  New 
Jersey,  having  in  their  possession,  in  the 
county  of  Hudson,  personal  property  belong- 
ing to  testatrix;  that  two  of  the  executors 
named,  the  third  having  renounced,  caused 
the  will  and  codicil  to  be  admitted  to  probate 
by  the  surrogate  of  the  county  of  Hudson, 
from  which  the  daughter  of  testatrix  ap- 
pealed to  the  orphans'  court  of  Hudson  coun- 
ty, where  the  order  of  the  surrogate  was 
sustained.  The  decree  was  reviewed  on  ap- 
peal to  the  prerogative  court,  where  it  was 
decided,  upon  the  advice  of  the  vice  ordinary, 
that  the  surrogate  was  without  Jurisdiction, 
and  from  that  decree  the  proponents  have 
appealed  to  this  court 

The  real  purpose  of  the  probate  Is  to  as- 
certain whether  the  deceased  left  a  will,  and, 
if  so,  the  appointment  and  qualification  of 
the  person  who  may  be  entitled  to  manage 
the  estate  and  execute  the  testamentary  di- 
rections. Which  is,  generally  speaking,  the 
province  of  the  courts  of  the  domicile  of 
the  testator,  and  before  that  right  be  exercis- 
ed by  the  courts  of  this  state  it  should  at 
least  appear  that  the  law  authorizes  it ;  for 
It  may  be  fairly  assumed  that  such  a  course 
of  procedure  was  not  within  the  expectation 
of  the  testator,  who  ordinarily  prepares  and 
executes  his  will  according  to  the  law  of  his 
domicile,  where  he  may  fairly  presume  it 
will  be  admitted  to  probate,  and  where  all 
disputes  concerning  its  due  execution  will 
be  heard. 

Again,  the  heirs  and  next  of  kin  are  not 
presumed  to  know  in  which  of  many  Juris- 
dictions the  testator  has  left  property,  and  if 
personal  property  in  any  location  is  sufficient 
to  give  Jurisdiction  to  probate  they  would  in 
most  cases  be  deprived  of  the  opportunity  to 
dispute  the  due  execution  of  the  will,  or  to 
raise  any  legal  objection  to  Its  probate;  for 
a  caveat  filed  at  the  domicile  would  have 
no  effect  In  a  foreign  Jurisdiction. 

We  think  that  upon  general  principles  the 
dne  administration  of  Justice  demands  that 
last  wills  should  be  first  probated  at  the 
domicile  of  a  testator,  and  that  this  rule 
should  prevail  in  this  state,  unless  the  law 
expressly  confers  on  the  ordinary  or  surro- 
gates probate  Jurisdiction  over  wills  of  non- 
residents. In  disposing  of  this  matter  we 
will  first  consider  the  statutory  authority  of 
a  surrogate  relating  to  the  probate  of  last 
wills  and  testaments. 

It  may  be  conceded  that  prior  to  the  Con- 
stitution of  1844  the  surrogates  of  the  dif- 
ferent counties  of  the  state  were  but  depu- 
ties of  the  ordinary  or  surrogate  general ; 
but  even,  then  their  power  and  authority 


was  limited  by  statutes  to  the  county  for 
which  they  were  appointed.  This  the  ordi- 
nary held,  in  the  matter  of  Abraham  Cour- 
sen's  Will,  decided  in  1843,  4  N.  J.  Eq.  408, 
permitted  a  surrogate  to  probate  foreign 
wills,  and  that  the  limitation  of  power  had 
relation  to  the  locality  within  which  he  might 
exercise  his  power,  although  operating  upon 
a  subject-matter  arising  out  of  his  county; 
and  therefore  the  surrogate  might  admit  a 
foreign  will  to  probate,  and  if  he  should  do 
so  for  one  executor  the  ordinary  might  also 
grant  probate  for  another  upon  his  separate 
application.  The  learned  ordinary  did  not 
express  any  opinion  as  to  what  the  situation 
would  be  if  he  took  a  different  view  from 
the  surrogate  and  refused  probate  to  the 
second  applicant ;  the  surrogate,  his  subordi- 
nate, having  already  allowed  It  for  the  other. 

The  reasoning  leading  to  the  result  de- 
clared is  so  illogical  that  we  cannot  concede 
its  soundness ;  for  If  the  statute  limiting  the 
power  of  the  surrogate  to  the  county  for 
which  he  was  appointed  was  not  a  limitation 
to  matters  arising  in  his  county,  but  gave 
general  Jurisdiction  over  such  matters  aris- 
ing anywhere  In  the  state,  or  In  the  United 
States,  provided  he  was  within  the  confines 
of  his  own  county  when  he  acted,  he  would 
have  power  to  probate  every  will  of  every 
decedent,  without  regard  to  domicile  in  or 
out  of  the  state,  and  once  having  taken  Ju- 
risdiction, the  ordinary  being  thereby  depriv- 
ed of  all  power,  except  to  review  on  appeal, 
the  office  of  the  surrogate  might  become  of 
greater  magnitude  than  that  of  an  ordinary. 
This  situation  cannot  be  reached,  except  by 
pursuing  an  inaccurate  line  of  reasoning  in- 
consistent with  the  purpose  of  the  statute 
limiting  his  powers  to  the  county  for  which 
he  was  appointed. 

But  In  1844  the  surrogate  was  made  a 
constitutional  officer,  and  the  method  of  his 
selection  provided  for,  which  was  thereafter 
to  be  election  by  popular  vote.  This  divorced 
him  from  his  former  status  as  deputy  and 
made  him  an  Independent  officer,  whose  du- 
ties were  fixed  by  the  Legislature  in  the  Re- 
vision of  1846,  which,  among  other  things, 
provided  that  there  should  be  but  one  sur- 
rogate elected  In  each  county,  "and  the  pow- 
er and  authority  of  the  surrogate  shall  be 
limited  to  the  county  in  which  he  Is  or  shall 
be  elected"  (Rev.  1846,  p.  827) ;  and  this  act 
has  never  been  repealed  C  S.  p.  6066.  We 
have  no  doubt  that  this  statute  was  intended 
to  and  does  limit  the  jurisdiction  of  the  sur- 
rogate to  matters  arising  In  his  particular 
county,  and  does  not  grant  a  general  Jurisdic- 
tion to  admit  to  probate  the  wills  of  non- 
residents of  state  or  county.  As  to  wills  of 
residents  of  this  state,  his  Jurisdiction  is 
now,  by  statute,  expressly  limited  to  cases 
where  the  testator  resides  in  his  county  at 
the  time  of  death.  Section  14  of  the  act  re- 
lating to  orphans'  court  (P.  L.  1898,  p.  716). 

Certainly  since  the  Constitution  of  1844, 
the  surrogate  has  no  implied  or  derivative 
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powers,  and  can  only  exercise  those  granted 
by  the  Legislature;  and  It  has  not  conferred 
on  surrogates  the  power  to  probate  wills  of 
nonresidents.  Therefore,  without  regard  to 
the  question  of  the  primary  right  of  the 
courts  of  the  locality  of  the  domicile  of  a 
nonresident  testator  to  probate  his  will,  our 
statute  does  not  empower  a  surrogate  to  as- 
sume Jurisdiction  in  such  cases;  and  there- 
fore the  power  does  not  exist,  and  the  action 
of  the  surrogate  in  this  proceeding  was  with- 
out lawful  warrant 

There  are  statutes  providing  that  the  sur- 
rogate may  record  wills,  where  they  have 
been  admitted  to  probate  in  a  foreign  juris- 
diction, and  also  in  aid  of  creditors,  and, 
perhaps,  for  other  purposes;  but  they  have 
no  bearing  on  the  question  now  under  con- 
sideration. We  are  therefore  of  opinion  that 
the  learned  vice  ordinary  correctly  decided 
that  a  surrogate  had  no  authority  to  grant 
original  probate  of  foreign  wills.  The  learn- 
ed vice  ordinary,  however,  constrained  by 
cases  not  having  the  approval  of  this  court 
on  the  question  at  Issue,  but  which  he  felt 
bound  reluctantly  to  follow,  held  that  if  a 
decedent  leave  property  In  this  state,  orig- 
inal probate  of  his  will  may  be  allowed  here. 
As  he  denied  the  right  of  the  surrogate  to 
probate  a  foreign  will  in  the  first  instance. 
It  follows  that  when  he  said  that  such  will 
could  be  proven  in  this  state,  if  decedent 
left  property  in  this  state,  he  must  have  had 
in  mind  the  ordinary  as  the  seat  of  such 
power.  If  {his  be  so,  we  do  not  agree  with 
the  conclusion,  and  are  of  opinion  that  the 
prerogative  court  has  no  such  power,  and 
that  its  original  Jurisdiction  over  the  pro- 
bating of  wills  Is  confined  to  those  of  de- 
cedents domiciled  in  this  state  at  the  time 
of  death;  and  this  notwithstanding  there 
may  be  property  of  the  nonresident  In  this 
state.  The  comity  which  Bhould  be  observed 
between  states  would  seem  to  require  that 
the  courts  of  the  state  of  the  domicile  of  a 
testator  should  be  first  permitted  to  pass 
upon  the  question  whether  its  citizen  has 
made  a  will  according  to  the  law  of  his 
domicile. 

The  power  to  regulate  the  Jurisdiction  of 
the  ordinary  was  assumed  by  the  Legislature 
In  1784  by  an  act  passed  December  16th 
(Peterson's  Laws,  p.  59),  which  recited  that: 
"Whereas  it  is  necessary  that  the  power  and 
authority  of  the  ordinary  of  the  state,  and 
his  surrogate,  should  be  defined,  the  juris- 
diction of  the  prerogative  court  regulated, 
and  an  orphans'  court  established  in  the 
several  counties  of  this  state:  therefore,  1. 
Be  it  enacted  by  the  Council  and  General 
Assembly  of  this  state,  and  It  to  hereby  en- 
acted by  the  authority  of  the  same,  that, 
from  and  after  the  passing  of  this  act,  the 
authority  of  the  ordinary  shall  extend  only 
to  the  granting  of  probates  of  wills,  letters 
of  administration,  letters  of  guardianship, 
and  marriage  licenses,  and  to  the  hearing 


and  finally  determining  of  all  disputes  that 
may  arise  thereon." 

On  June  13,  1820  (Rev.  Laws,  p.  776),  this 
was  re-enacted,  except  that  the  words  "mar- 
riage licenses"  were  omitted.  This  and  oth- 
er statutes  regulating  the  jurisdiction  of  the 
ordinary  remained  in  force  until,  by  the 
adoption  of  the  Constitution  In  1844,  the 
powers  of  the  ordinary  were  conferred  on 
the  Chancellor,  and  it  must  be  assumed  that 
they  were  so  transferred  subject  to  the  right 
of  regulation,  which  the  Legislature  had  ex- 
ercised for  60  years;  and  that  such  was 
the  contemporaneous  construction  Is  mani- 
fested by  the  act  of  the  Legislature  in  enact- 
ing the  statute  of  1846  (Rev.  p.  203),  the  first 
section  of  which  is  In  the  precise  form  of 
the  act  of  1820,  while  the  second  section  for- 
bids the  ordinary  granting  probate  until 
"proof  be  made  to  his  satisfaction  that  no 
caveat  against  proving  such  will  hath  been 
filed  In  the  office  of  the  surrogate  of  the 
county  where  the  testator  resided  at  the  time 
of  his  death,  or  that  notice  had  been  given  to 
all  persons  concerned  of  the  application  to 
the  ordinary  for  such  probate." 

The  right  of  the  Legislature  to  regulate 
the  jurisdiction  of  the  ordinary  has  been  ex- 
ercised unchallenged  for  over  a  century,  and 
has  thereby  become  a  fixture  in  our  juris- 
prudence. An  examination  of  our  statutes 
shows  that  in  tlie  act  of  1713  (Rev.  Laws,  p. 
7)  provision  was  made  for  the  reception  in 
evidence  of  a  duly  certified  copy  of  wills  duly 
proven  In  the  kingdom  of  Great  Britain  or 
any  of  Its  colonies,  and  that  such  provision 
has  been  continued  by  the  same  or  different 
methods  to  the  present  time,  so  that  from 
ancient  times  no  necessity  required  that  the 
ordinary  should  be  vested  with  the  power  to 
probate  the  wills  of  nonresidents.  It  is 
equally  clear  that  no  such  express  power  has 
been  given  by  statute,  and  wherever  assumed 
it  had  been  upon  the  alleged  ground  of  a 
prerogative  power,  a  claim  which  has  no 
legal  foundation  in  this  state;  for  it  can- 
not be  assumed  that  when  the  Legislature 
undertook  to  limit  the  power  of  the  ordinary 
and  confined  it,  among  other  things,  to  the 
probating  of  wills  they  were  dealing  with 
subject-matters  arising  outside  of  their  Ju- 
risdiction. 

The  plain  common  sense  meaning  to  be 
given  to  the  act  Is  that  the  ordinary  was 
limited  to  the  probating  of  wills  of  those 
domiciled  within  the  state,  which  was  the 
limit  of  his  jurisdiction.  If  this  be  not  so, 
his  power  Is  unlimited;  for  the  statute  does 
not  make  his  right  dependent  upon  proper- 
ty. It  confines  bis  power  to  the  granting  of 
probate  of  wills,  and  If  this  does  not  limit  It 
to  persons  domiciled  in  the  state  It  becomes 
universal,  Irrespective  of  property  rights. 

No  good  reason  can  be  advanced  why  any 
other  course  than  that  Indicated  should  be 
observed;  for  after  a  will  is  proved  at  the 
place  of  domicile  a  copy,  properly  certified. 
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may  be  recorded  in  most,  If  not  all,  states, 
and  the  rights  of  creditors  in  all  property 
located  in  another  jurisdiction  can  be,  and 
usually  are,  protected  by  statute. 

The  appellants  have  cited  numerous  cases, 
all  of  which  have  been  examined.  Those 
principally  relied  on  in  this  state  are  the 
Coursen  Will  Case,  supra,  which  has  been 
discussed,  and  which  decides  nothing  but 
Chat  once  a  surrogate  has  taken  Jurisdiction 
the  ordinary  is  deprived  of  all  jurisdiction, 
except  on  appeal,  and  Gordon's  Case,  50  N. 
J.  Eq.  397,  26  Atl.  268,  in  which  it  was  held 
that  if  the  testator  left  personal  property  In 
this  state  his  will  might  be  proved  here,  even 
if  his  domicile  was  elsewhere.  The  court, 
refusing  to  determine  the  question  of  domi- 
cile, which  was  one  of  the  Issues,  set  the 
will  aside  as  a  forgery.  This  court  affirmed 
the  finding  of  forgery ;  but  the  domiciliary 
effect  on  the  question  of  jurisdiction  was  not 
argued  or  decided,  and  we  are  not  concluded 
on  that  point. 

The  other  New  Jersey  cases  cited  on  this 
question  are  all  based  upon  the  Gordon 
Case,  supra,  and  must  fall  with  it;  for  we 
are  of  opinion  that  it  was  not  correctly  de- 
cided, so  far  as  the  present  question  is  con- 
cerned, and  that  if  the  expression  of  the 
court  be  more  than  a  dictum  it  is  not  sup- 
ported by  all  the  cases  cited,  and  as  to  those 
having  a  contrary  tendency  we  do  not  ap- 
prove the  reasoning. 

As  to  the  other  cases  cited,  and  they  are 
numerous,  it  Is  sufficient  to  say  that  most  of 
them  do  not  run  counter  to  the  views  ex- 
pressed in  this  opinion,  and  do  not  weaken 
our  opinion  that  a  due  regard  for  state  com- 
ity favors  the  correctness  of  the  principle 
that  the  courts  of  the  state  of  the  domicile 
of  a  testator  have  the  primary  right  to  pass 
upon  the  questions  Incident  to  the  probate 
of  his  will,  even  if  some  of  his  personal 
property  be  found  in  a  foreign  jurisdiction, 
and  that  there  is  no  statute  of  this  state 
which  vests  in  our  probate  courts  a  power  in- 
consistent with  this  view. 

If  the  present  proceeding  be  sustained  and 
the  will  retained  and  filed  with  the  Secre- 
tary of  State,  as  required  by  our  law,  this 
will  can  never  be  probated  at  the  place  of 
testator's  domicile,  except  as  ancillary  to 
the  probate  in  this  state— a  proceeding  of 
doubtful  right  and  expressly  contrary  to  the 
law  of  this  state  wherever  provision  is  made 
for  recording  a  certified  copy  of  a  foreign 
wilL    "Wallace. v.  Wallace,  8  N.  J.  Eq.  616. 

There  is  some  evidence  that  the  respond- 
ent consented  to  the  probate  In  this  state. 
The  inference  to  be  drawn  from  the  evidence 
is  not  free  from  doubt;  but,  granting  that 
she  did  consent,  that  would  not  confer  a 
jurisdiction  on  the  surrogate  which  he  did 
not  possess,  for  his  jurisdiction  depends  up- 
on legislative  endowment,  and  not  upon  the 
act  of  a  party  contesting  the  probate. 


This  decree  will  be  affirmed  upon  the 
ground  that  neither  the  prerogative  court 
nor  the  surrogate  of  any  of  the  counties  of 
this  state  has  general  Jurisdiction  to  admit 
to  probate  the  last  will  and  testament  of  a 
nonresident  having  a  domicile  at  the  date 
of  his  death  in  another  state,  although  such  . 
nonresident  leave  property  in  this  state,  ex- 
cept as  ancillary  to  a  probate  by  the  courts 
of  the  locality  of  such  domicile. 

KALISCH,  J.,  dissents. 


VAN  VALKENBURGH  v.  BOHOTJGH  OF 

BERGENFIELD  et  aL 

(Supreme  Court  of  New  Jersey.    Nov.  21, 
1912.) 

(Svllabut  by  the  Court.) 
MuwiciPAi.  Corporations  (|  756*)— Detects 

in  Stbeets—  Actions  fob  injuries. 

The  twentieth  section  of  the  road  act  of 
1869  (P.  L.  p.  633;  4  Comp.  St.  1910,  |  66al9, 
p.  4451)  does  not  apply  to  boroughs;  and  sec- 
tion 84  of  the  road  act  does  not  apply  to  the 
section  cited. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  1588;  Dec.  Dig.  f 
766.»] 

Action  by  Elizabeth  A.  Van  Valkenburgh 
against  the  Borough  of  Bergenfield  and  oth- 
ers. On  demurrer  to  a  declaration  in  which 
the  Borough  Is  Impleaded  as  a  defendant 
with  three  individuals.  Judgment  for  de- 
murrant 

Argued  June  term,  1912,  before  GUM- 
MERE,  a  J.,  and  GARRISON  and  BER- 
GEN, JJ. 

Mackay  &  Mackay,  of  Hackensack,  for 
plaintiff.  E.  Howard  Foster,  of  Bergenfield, 
for  defendants. 

GARRISON,  J.  This  is  a  demurrer  by 
the  borough  of  Bergenfield  to  a  declaration 
in  which  the  borough  is  Impleaded  as  a  de- 
fendant with  three  individuals.  The  only 
charges  In  the  declaration  that  in  any  way 
affect  the  borough  are  contained  in  two 
counts;  the  other  counts  being  aimed  sole- 
ly at  the  individual  defendants.  In  the  first 
of  the  two  counts  referred  to  the  borough 
Is  charged  with  negligence  in  permitting 
certain  holes  to  be  made  in  a  public  street 
of  the  borough,  and  with  permitting  said 
holes  to  remain,  with  knowledge  of  their 
existence.  The  other  count  charges  that  the 
holes  were  unlawfully  made  by  the  borough. 
The  plaintiff  sues  as  a  user  of  the  highway, 
whose  automobile  was  injured  by  the  de- 
fective condition  of  the  street 

The  demurrer  must  be  sustained  on  the 
ground  that  the  section  of  the  road  act  au- 
thorizing suits  for  damages  for  Injuries  so 
received  applies  to  township  only.  3  Gen. 
Statutes,  8  192,  p.  2844;  4  Comp.  Statutes, 
i  66al9,  p.  4451. 
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It  does  not  apply  to  boroughs,  and  la  not 
extended  to  boroughs  by  the  ■  eighty-fourth 
section  of  the  road  act.  Carter  v.  Rahway, 
57  N.  J.  Law,  198,  30  Atl.  863. 

The  case  of  South  v.  West  Windsor  Town- 
ship, 82  Atl.  852,  applies  only  where  a  pub- 
lic statute  gives  the  right  of  action,  which 
is  not  the  case  here',  where  the  demurrer  is 
sustained,  not  because  the  declaration  did 
not  set  out  the  statute,  but  because  there 
was  no  statute  to  be  set  out 

The  plaintiff  contends  that  the  demurrer 
should '  not  be  sustained,  because,  while 
going  to  the  whole  declaration,  it  challenges 
two  counts  only.  This  point  would  be  well 
taken  if  the  counts  not  challenged  affected 
the  demurrant  They  do  not;  and  when  a 
defendant  In  fact  challenges  all  of  a  dec- 
laration that  affects  him  the  rule  invoked 
has  no  proper  application. 

Judgment  on  demurrer  may  be  entered  for 
the  demurrant,  with  costs. 


REED  et  al.  t.  INHABITANTS  OF  CITY  OF 

TRENTON. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

Nov.  18,  1912.) 

(Syllatut  by  the  Court.) 

1.  Cabkiebs  (J  12*)—  Fbanchises-^Ciiarges— 

C0I48TRUCTI0N. 

Where  a  traction  company,  organized  un- 
der the  statute  of  this  state,  contracted  with  a 
municipal  body  in  the  form  of  an  acceptance  of 
an  ordinance,  passed  by  a  municipal  body, 
granting  permission  to  such  company  to  main- 
tain and  operate  its  railroad,  conditioned  that 
certain  specified  rates  of  fare  should  be  charg- 
ed for  transportation  of  passengers,  held,  that 
where  there  were  no  express  words  in  the  or- 
dinance, indicating  that  the  parties  were  con- 
tracting for  any  other  corporation,  the  infer- 
ence is  that  the  parties  intended  to  bind  them- 
selves only,  and  not  other  parties,  and  that  the 
obligation  of  the  company  was  to  carry  passen- 
gers over  its  own  lines,  for  the  stipulated  fare, 
and  not  over  the  lines  of  another  company. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  SI  7-20;    Dec.  Dig.  |  12.*] 

2.  CORPORATIONS     (§    398*)   —  CONTRACT    OF 

Stockholder—  Effect. 

The  contract  of  a  stockholder,  made  in 
his  own  name,  is  not  binding  upon  a  corpora- 
tion, the  stock  of  which  he  owns  and  controls. 

[Ed.  Note.— For  other  cases,  see  Corpora- 
tions, Cent.  Dig.  §f  1592-1594;  Dec.  Dig.  f 
398.*] 

3.  Contracts  (§  170*)— Construction— Pbac- 
tical  Construction  by  Parties. 

A  practical  construction  of  a  contract  be- 
comes evidential  only  when  the  writing  is  am- 
biguous, and  where  it  appears  that  the  acts 
done  under  it  were  those  of  the  very  parties 
thereto,  and  were  done  is  pursuance  and  by 
reason  of  It 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  5  753;  Dec.  Dig.  |  170.*] 

(Additional  ByOaout  by  Editorial  Btaff.) 

4.  Carriers  (1 12*)— Chabges— Franchises- 
Construction— ''Continuous  Ride  in  the 
Same  General  Direction." 

In  an  ordinance  providing  that  the  rate 
of  fare  charged  by  a  traction  company  within 


the  limits  of  a  city  for  each  passenger  should 
be  three  cents,  and  outside  the  city  limits  with- 
in a  radius  of  five  miles  five,  cents,  and  payment 
of  such  fares  shall  entitle  the  passengers  to 
one  continuous  ride  in  the  same  general  direc- 
tion, the  words  "continuous  ride  in  the  same 
general  direction"  mean  a  journey  over  the 
traction  company's  own  tracks. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  SS  7-20;    Dec.  Dig.  g  12.*] 

Trenchard,  Kalisch,  and  White,  JJ.,  dissent- 
ing. 

Appeal  from  Chancery  Court 

Bill  in  equity  by  Aldred  Reed  and  another, 
receivers  of  the  New  Jersey  &  Pennsylvania 
Traction  Company,  against  the  Inhabitants 
of  the  City  of  Trenton.  From  a  decree  for 
defendant,  plaintiffs  appeal.  Reversed,  bill 
restored  to  flies,  and  preliminary  injunction 
continued. 

On  appeal  from  a  decree  advised  by  Vice 
Chancellor  Walker,  whose  conclusions  are  as 
follows: 

"The  bill  is  filed  to  restrain  the  mayor  of 
the  city  of  Trenton  from  revoking  the  li- 
cense of  car  No.  7  of  the  New  Jersey  & 
Pennsylvania  Traction  Company,  and  from 
stopping  the  operation  of  that  car  upon  the 
company's  line  of  railway,  within  the  limits 
of  the  city  of  Trenton.  The  pertinent  facts 
underlying  the  controversy  are  these:  The 
common  council  of  Trenton  passed  an  ordi- 
nance, which  was  approved  on  December  31, 
1902,  authorizing  the  Traction  Company  to 
construct  and  operate  a  street  railway  ou 
Calhoun  and  West  Hanover  streets,  In  Tren- 
ton. This  ordinance,  conferring  certain  rights 
and  imposing  certain  limitations  upon  the 
company,  required  that  as  a  condition  pre- 
cedent to  the  enjoyment  of  the  privileges 
granted  the  company  should  file  with  the 
city  clerk  of  Trenton  a  contract  wherein  it 
would  covenant  with  the  city  to  abide  by 
and  fully  perform  all  the  matters  and  things 
in  the  ordinance  contained  on  its  part  to  be 
observed,  kept  and  performed.  Such  con- 
tract was  duly  executed  and  filed. 

"The  sixth  section  of  the  ordinance  under 
consideration  is  as  follows:  The  rate  of 
fare  within  the  present  limits  of  the  city  of 
Trenton  for  each  passenger  shall  be  three 
cents,  and  outside  of  the  city  limits,  within 
a  radius  of  five  miles,  five  cents,  and  shall 
entitle  the  passengers  to  one  continuous 
ride  in  the  same  general  direction,  and  each 
passenger  shall  be  entitled  to  one  transfer 
ticket  for  passage  to  another  line  of  said 
company  at  all  points  of  intersection  of  other 
routes,  if  such  transfer  be  necessary  to  en- 
able him  to  continue  to  his  destination; 
any  child  under  five  years  of  age,  accompa- 
nied by  a  parent,  guardian  or  other  person 
paying  fare,  shall  be  carried  free;  the  mayor 
is  hereby  empowered  to  revoke  the  license 
of  any  car  which  is  not  run  In  accordance 
with  this  section.' 

"The  line  of  the  Traction  Company  extends 
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from  its  terminus,  on  West  Hanover. street, 
in  the  city  of  Trenton,  westwardly,  to  the 
raceway  of  the  Trenton  Water  Power  Com- 
pany's canal.  At  that  point  the  Traction 
Company  connects  with  a  track  laid  by  the 
Trenton  City  Bridge  Company  across  the 
bridge  over  the  Delaware  River  between 
Trenton  and  Morrlsville  in  the  state  of  Penn- 
sylvania. This  track  in  turn  goes  to  the 
tracks  of  the  Yardley,  Morrlsville  &  Tren- 
ton Street  Railway  Company,  which  run  from 
Morrlsville  to  Yardley,  in  the  state  of  Penn- 
sylvania. These  companies  are  and  always 
have  been  owned  and  controlled  by  the  same 
interests. 

"When  continuous  traffic  from  Trenton  to 
Yardley  by  the  same  car  running  from  one 
terminus  to  the  other  was  established,  the 
rate  of  a  single  fare  for  the  whole  distance 
was  fixed  by  the  three  companies  at  five 
cents,  and  was  so  continued  for  years  and 
until  February,  1909,  when  the  rate  was 
increased  to  ten  cents.  Yardley  Is  within  a 
radius  of  five  miles  from  the  Traction  Com- 
pany's terminus  on  West  Hanover  street,  in 
Trenton,  and  the  claim  of  the  city  is  that  the 
raising  of  the  fare  to  ten  cents  was  a  plain 
violation  of  the  limitation  in  that  behalf 
contained  In  the  ordinance  which  was  ac- 
cepted by  the  Traction  Company  in  the  agree- 
ment executed  with  the  city,  and  that,  there- 
fore, the  mayor  had  a  right  to  revoke  the 
license  of  the  car'on  which  the  excessive  fare 
was  charged,  and  that  no  Injunction  should 
be  allowed.  It  may  be,  as  was  said  upon  the 
argument,  that  the  Traction  Company  can- 
not afford  to  carry  passengers  from  Trenton 
to  Yardley  for  five  cents;  that  that  rate 
of  fare  heretofore  charged  has  proved  well 
nigh  ruinous  to  the  company;  and  that  it 
cannot  continue  to  exist  under  such  hard  con- 
ditions. But  this,  in  the  language  of  Jus- 
tice Swayze,  in  Stockley  v.  Perry,  26  N.  J. 
Uv,  J.  p.  8,  may  be  a  very  good  reason 
why  a  man  should  not  make  such  a  contract, 
but  It  Is  no  reason  why  the  courts  should 
refuse  to  enforce  the  contract  when  made; 
and,  as  I  said  in  Poole  v.  Supreme  Circle, 
85  Atl.  821  (memorandum  recently  filed),  'the 
plea  of  necessity  is  never,  as  I  understand  it, 
a  valid  defense  against  the  performance  of 
a  contract.' 

"The  power  of  the  city  to  impose  the 
terms  and  conditions  in  the  ordinance  con- 
tained is  undoubted,  and  the  issue,  therefore, 
narrows  itself  to  one  of  construction  only, 
and  the  question  Is:  Does  the  ordinance  per- 
mit the  charge  of  a  fare  of  three  cents  with- 
in the  city  limits,  namely,  from  the  terminus, 
on  West  Hanover  street,  to  the  raceway  of 
the  Water  Power  Company's  canal,  and  an 
additional  five  cents  within  a  radius  of  five 
miles  from  the  last-named  point  or  city 
limits,  or  does  it  mean  that  the  distance  of 
Ave  miles  is  to  be  measured  from  the  ter- 
minus in  Trenton  to  a  point  outside  of  the 
city  limits?     In  my  Judgment  the  question 


propounded  should  be  answered  in  favor  of 
the  city's  contention.  In  aid  of  this  construc- 
tion comes  the  clause  Immediately  succeed- 
ing that  limiting  the  rate  of  fare,  which  says 
that  each  passenger  shall  be  entitled  to  one 
transfer  ticket  for  passage  to  another  line 
of  the  company  at  all  points  of  Intersection 
of  other  routes  if  such  transfer  be  necessary 
to  enable  him  to  continue  to  his  destination. 
Although  it  Is  a  fact  that  at  the  time  when  the 
ordinance  was  approved  the  Traction  Com- 
pany's railway  did  not  connect  with  the  line 
running  over  the  Delaware  River  Bridge,  as 
the  line  was  not  then  built,  nevertheless,  the 
building  of  that  railway  was  In  contempla- 
tion, else  the  language,  'shall  entitle  the  pas- 
senger to  one  continuous  ride  in  the  same' 
general  direction  and  each  passenger  shall  be 
entitled  to  one  transfer  ticket  for  passage 
to  another  line  of  said  company  at  all  points 
of  intersection  of  other  routes,  if  such  trans- 
fer be  necessary  to  enable  him  to  continue 
to  his  destination,'  would  have  been  mean- 
ingless. These  provisions  are  all  in'  the  same 
section,  and  are  in  the  conjunctive.  Besides, 
the  construction  contended  for  by  the  city 
is  one  that  the  company  Itself  adopted  and 
acted  upon  for  years,  and  the  court  may 
lay  hold  of  this  practical  construction  given 
to  the  .ordinance  and  contract  by  the  par- 
ties in  deciding  this  question.  The  court  is 
willing  to  believe  that  the  words  mean  what 
the  Traction  Company,  by  its  actions,  has 
said  they  mean. 

"The  views  above  expressed  lead  to  the 
dismissal  of  the  bill  and  consequent  dissolu- 
tion of  the  injunction." 

Frank  S.  Katzenbacb,  Jr.,  of  Trenton,  for 
appellants.  Charles  E.  Bird  and  Charles  H. 
English,  both  of  Trenton,  for  respondent. 

VOORHEES,  J.  (after  stating  the  facts  as 
above).  This  appeal  reviews  a  decree  of  the 
Court  of  Chancery  dismissing  an  injunction 
bill,  thereby  terminating  the  preliminary  in- 
junction which  had  issued  thereon.  The 
facts  are  fully  and  accurately  set  out  In 
the  conclusions  written  for  the  Court  of 
Chancery  by  the  present  Chancellor.  That  a 
municipality  as  a  condition  precedent  to 
granting  permission  to  a  Traction  Company 
to  construct  and  operate  a  street  railway 
within  its  corporate  limits  has  power  to  im- 
pose lawful  restrictions,  in  the  Interest  of 
the  public,  that  regulations  of  rates  of  fare 
are  properly  classed  among  such  restrictions 
and  come  within  the  terms  of  the  statute, 
and  that  the  acceptance  of  such  an  ordinance 
by  the  company,  constitutes  a  contract,  are 
too  well  settled  to  require  discussion.  The 
contract  thus  entered  into  is  evidenced  by 
the  terms  of  the  ordinance,  and  is  to  be  con- 
strued by  the  ordinary  rules  of  law,  applica- 
ble to  that  subject. 

[1]  The  contract  before  ns  for  construction 
Is  found  in  the  sixth  section  of  the  ordinance, 
and  is  set  out  in  full  In  the  opinion  written 
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for  the  Court  of  Chancery.  The  Traction 
Company  was  a  New  Jersey  corporation, 
whose  operations  were  confined  by  law  to 
this  state.  It  could  have  no  lines  without 
this  state.  There  Is  no  expression,  even  In- 
timating that  the  parties  were  contracting 
for  any  other  corporation.  The  Inference 
Is  that  they  lawfully  contracted,  and,  In  the 
absence  of  express  words  to  the  contrary, 
that  they  intended  to  bind  themselves  only, 
and  not  other  parties.  The  obligation  of 
the  Traction  Company  was  to  carry  passen- 
gers over  its  own  lines  for  the  stipulated 
fare,  not  over  the  lines  of  another  company. 
The  rates  were  clearly  expressed  to  be  three 
cents  within  the  city  of  Trenton,  and  five 
cents  outside  of  the  city  limits,  within  a 
five-mile  radius.  If  the  city  had  Intended  to 
bind  the  New  Jersey  corporation  to  pay  toll 
across  a  bridge  of  another  corporation,  which 
Is  quite  distinct  from  a  rate  of  fare,  and  to 
bear  the  charge  of  a  foreign  corporation  for 
transportation  over  its  lines,  It  should  have 
used  apt  words  to  express  that  meaning. 
The  contract,  upon  its  face,  does  not  so  state, 
and  the  presumption  is  to  the  contrary. 

[2]  The  Traction  Company  subsequently  to 
the  passage  of  the  ordinance  became  the 
owner  of  the  stock  of  the  Pennsylvania  cor- 
poration and  of  the  Bridge  Company.  The 
ownership  of  the  stock  of  the  other  compa- 
nies by  the  New  Jersey  corporation  does  not 
alter  this  presumption,  even  if  such  control 
had  been  vested  in  the  New  Jersey  corpora- 
tion at  the  time  of  entering  into  the  con- 
tract A  fortiori,  it  most  be  without  sig- 
nificance or  bearing  when  such  control  had 
not  then  been  acquired.  The  contract  of  a 
stockholder  made  In  his  own  name  Is  not 
binding  upon  a  corporation,  the  stock  of 
which  he  owns  and  controls.  Clement  ▼. 
Young-McShea  Amusement  Co.,  70  N.  J.  Bq. 
677,  67  Atl.  82,  118  Am.  St  Rep.  747;  Thomp- 
son on  Corporations  (2d  Ed.)  5  1386. 

[41  The  transfers  which  the  company  ob- 
ligated itself  to  give  are  In  express  terms 
limited  "for  passage  to  another  line  of  said 
company,''  and  the  words  "continuous  ride 
in  the  same  general  direction"  must  be  con- 
strued to  mean  a  Journey  upon  and  over 
the  company's  own  tracks. 


[S]  It  has  not  been  shown  that  the  fixing 
of  fare  between  Trenton  and  Yardley  by 
the  joint  action  of  the  three  corporations 
was  by  reason  of  the  language  of  the  con- 
tract and  because  that  agreement  was  bind- 
ing upon  all  the  companies.  Hence  the  ef- 
fect of  this  Joint  action  would  not  amount  to 
a  practical  construction  of  the  ordinance. 
A  practical  construction  of  a  contract  be- 
comes evidential  only  when  the  writing  is 
ambiguous,  and  where  it  appears  that  the 
acts  done  under  it  were  those  of  the  very 
parties  thereto,  and  were  done  in  pursuance 
and  by  reason  of  it  Rogers  v.  Colt  21  N. 
J.  Law,  704;  Lehigh  Valley  R.  Co.  v.  Stew- 
art, 37  N.  J.  Law,  53;  United  Boxboard  & 
Paper  Co.  v.  McEwan  Bros.  Co.,  76  Atl. 
650;  McMillin  v.  Titus,  222  Pa.  600,  72  Atl. 
240;  Sternbergh  v.  Brock,  226  Pa.  278,  74  Atl. 
166,  133  Am.  St  Rep.  877. 

We  therefore  conclude  that  the  contract 
was  wholly  between  the  New  Jersey  corpo- 
ration and  the  city,  that  It  hAd  reference  to 
the  lines  of  that  company  only,  and  did  not 
obligate  the  New  Jersey  Company  to  procure 
transportation  over  the  lines  or  property  of 
either  of  the  other  companies,  and  that  the 
action  of  the  mayor  in  revoking  and  annul- 
ling the  car  licenses,  under  the  power  for 
that  purpose,  conferred  upon  him  by  the  or- 
dinance, because,  to  quote  the  language  used 
by  him  in  his  order  or  revocation,  "the  rate 
of  fare  charged  by  said  bompany  for  the 
transportation  of  passengers  on  said  cars  be- 
tween the  city  of  Trenton  and  the  borough 
of  Yardley  aforesaid  (the  said  borough  of 
Yardley  lying  and  being  outside  of  the  city 
limits,  within  a  radius  of  five  miles)  is  the 
sum  of  ten  cents,  being  an  amount  in  ex- 
cess of  the  fare  which  by  the  terms  of  said 
section  of  said  ordinance  of  said  company  is 
authorized  and  permitted  to  charge  for  the 
transportation  of  passengers  for  a  continu- 
ous ride  within  said  radius,"  was  not  war- 
ranted. 

The  order  appealed  from  will  be  reversed, 
and  the  bill  restored  to  the  files,  and  the 
preliminary  injunction  continued. 

TRENCHARD,  KALISCH,  and  WHITE, 
JJ.,  dissenting. 
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RIDDELL  t.  ROCHESTER  GERMAN  INS. 
CO.  OF  NEW  YORK. 

(Supreme  Court  of  Rhode  Island.     Dec.   20, 
1912.) 

1.  Corporations  (§  640*)— Foreign  Corpo- 
rations—Powers. 

A  foreign  corporation  can  exercise  in  this 
state  no  powers  not  conferred  upon  it  by  its 
charter  or  the  laws  of  the  state  of  its  creation ; 
and  only  such  of  those  powers  as  are  not  re- 
pugnant to  the  laws  of  this  state. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  Si  2532,  2533 ;   Dec.  Dig.  §640.*] 

2.  Insurance  ($  47*)— Insurance  Companies 
—Consolidation— Effect  of  Pending  Ac- 
tions. 

Under  New  York  Insurance  Law  (Consol. 
Laws  1909.  c  28)  J  129,  authorizing  the  merger 
or  consolidation  of  insurance  corporations,  and 
providing  that  no  action  or  proceeding  pending 
at  the  time  of  the  consolidation  in  which  any 
or  all  of  the  old  corporations  are  parties  shall 
abate  or  discontinue  by  reason  thereof,  but 
that  the  same  may  be  prosecuted  to  final  judg- 
ment as  if  the  merger  or  consolidation  had 
not  taken  place,  such  companies  upon  consoli- 
dation do  not  cease  to  exist  absolutely,  but  still 
retain  sufficient  existence  to  enable  them  to 
maintain  or  defend  existing  suits  wherever 
pending. 

[Bd.  Note.— For  other  cases,   see  Insurance, 
Cent.  Dig.  J  49 ;  Dec.  Dig.  f  47.*] 

8.  Corporations   (§   891*) — Actions   by   or 

Against— Dissolution. 

Gen.  Laws  1909,  c.  213,  {  9,  providing 
that  corporations  whose  charters  or  articles  of 
association  shall  expire  by  their  own  limitation 
or  be  annulled  by  forfeiture  or  otherwise  shall 
notwithstanding  continue  bodies  corporate  for 
three  years  thereafter  for  the  purpose  of  pros- 
ecuting and  defending  suits,  has  no  application 
■to  foreign  corporations. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  H  2673-2677 ;   Dec.  Dig.  §  691.*] 

4.  Corporations  (§  636*)— Foreign  Corpora- 
tions—Powers. 

The  Legislature  may  limit  and  restrict  the 
operation  in  this  state  of  foreign  corporations, 
but  cannot  confer  upon  them  powers  not  con- 
ferred by  the  state  of  their  domicile. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  gf  2505-2509;   Dec.  Dig.  g  636.*] 

5.  Insurance  (J  47*)— Insurance  Companies 
— Consolidation— Effect  of  Pending  Ac- 
tions. 

An  action  against  a  New  York  insurance 
corporation  was  not  abated  by  the  consolida- 
tion of  that  corporation  with  another  under 
New  York  Insurance  Law  (Consol.  Laws  1909, 
c  28)  5  129,  in  view  of  the  provision  of  that 
section  that  actions  or  proceedings  pending  at 
the  time  of  the  consolidation  shall  not  abate  or 
discontinue  by  reason  thereof;  there  being 
nothing  to  indicate  that  it  was  intended  to  lim- 
it the  operation  of  that  provision  to  suits  pend- 
ing in  New  York  state. 

[Ed.  Note. — For  other  cases,  see   Insurance, 
Cent  Dig.  g  49;    Dec.  Dig.  g  47.*] 

6.  Courts  (§  8*) — Jurisdiction— Extraterri- 
torial Force  of  Statute. 

New  York  Insurance  Law  (Consol.  Laws 
1909,  c.  28)  |  329,  providing  that  actions  or 
proceedings  pending  at  the  time  of  the  consol- 
idation thereunder  of  insurance  corporations 
shall  not  abate  or  discontinue  by  reason  there- 
of, construed  to  apply  to  actions  and  proceed- 
ings pending  outside  New  York  state,  is  not 
an  attempt  to  legislate  with  respect  to  the  pro- 
cedure in  courts  of  other  states,  nor  to  impose 


liabilities  on  persons  and  property  outside  of 
its  jurisdiction,  but  is  intended  to  protect  those 
having  dealings  with  the  consolidated  com- 
panies either  in  that  state  or  a  foreign  state, 
and  hence  is  valid. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  §§  18,  19;  Dec.  Dig-TU*] 

Exceptions  from  Superior  Court,  Provi- 
dence and  Bristol  Counties ;  Willard  B.  Tan- 
ner, Presiding  Justice. 

Action  by  Hugo  Riddell  against  the  Roch- 
ester German  insurance  Company  of  New 
York.  The  suit  was  dismissed,  and  plain- 
tiff brings  exceptions.  Exceptions  sustained, 
decision  reversed,  and  case  remitted. 

Page  &  CuBhing,  of  Providence,  for  plain- 
tiff. Cyrus  M.  Van  Slyck,  of  Providence, 
amicus  curbs. 

VINCENT,  J.  This  is  an  action  com- 
menced by  Hugo  Riddell,  the  mortgagee  of 
insured  personal  property,  against  the  Roch- 
ester German  Insurance  Company,  incorpo- 
rated under  the  laws  of  the  state  of  New 
York,  to  recover  the  amount  of  a  loss  sus- 
tained by  fire;  the  same  being  covered  by  a 
policy  of  said  company.  The  action  was 
begun  on  February  20,  1908.  During  the 
pendency  of  the  suit,  to  wit,  on  May  9,  1911, 
the  Rochester  German  Insurance  Company 
and  the  German  American  Insurance  Com- 
pany, the  latter  also  a  New  York  corporation, 
became  merged  and  consolidated,  under  the 
provisions  of  section  129  of  the  Insurance 
Law  of  New  York  (Consol.  Laws  N.  Y.  1909, 
c.  28),  and  since  that  date  the  business  of 
both  corporations  has  been  carried  on  by  the 
consolidated  corporation  under  the  name  of 
"the  German  American  Insurance  Company." 
Subsequent  to  the  merger,  counsel  who  had 
before  appeared  in  the  case  for  the  Rochester 
German  Insurance  Company  suggested,  in 
writing,  to  the  superior  court  that  bis  client 
the  Rochester  German  Insurance  Company 
had  ceased  to  exist,  appending  to  such  writ- 
ten suggestion  a  copy  of  the  law  under 
which  the  merger  had  been  effected,  togeth- 
er with  a  copy  of  the  agreement  of  con- 
solidation, a  copy  of  the  charter  of  said 
German  American  Insurance  Company,  and 
copies  of  certain  certificates  which  were  in- 
cidental to  the  merger  proceedings. 

The  provision  in  section  129  of  the  Insur- 
ance Law  of  New  York,  under  which  the 
merger  was  accomplished,  is  as  follows: 
"Upon  such  merger  or  consolidation  all  the 
rights,  franchises  and  interests  of  the  cor- 
porations so  merging  or  consolidating  in  and 
to  every  species  of  property  and  things  in 
action  belonging  to  them  or  either  of  them 
shall  be  deemed  to  be  transferred  to  and 
vested  in  the  new  corporation  without  any 
other  deed  or  transfer,  and  the  new  corpo- 
ration shall  hold  and  enjoy  the  same  to  the 
same  extent  as  If  the  old  corporations  or 
either  of  them  should  have  continued:  to  re- 
tain their  titles  and  transact  business.    The 
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new  corporation  shall  succeed  to  all  the  obli- 
gation* and  liabilities  of  the  old  corporations 
or  any  of  them,  and  shall  be  held  liable  to 
pay  and  discharge  such  debts  and  liabilities 
in  the  same  manner  as  if  they  had  been  in- 
curred or  contracted  by  it  *  *  •  No  ac- 
tion or  proceeding  pending  at  the  time  of 
the  consolidation  in  which  any  or  all  of  the 
old  corporations  may  be  a  party  shall  abate 
or  discontinue  by  reason  of  the  merger  or 
consolidation,  bat  the  same  may  be  prose- 
cuted to  final  judgment  In  the  same  manner 
as  if  the  merger  or  consolidation  had  not 
taken  place,  or  the  new  corporation  may  be 
substituted  In  place  of  any  corporation  so 
merged  or  consolidated  by  order  of  tbe  court 
In  which  the  action  or  proceeding  may  be 
pending."  The  superior  court  dismissed  the 
suit,  and  to  such  dismissal  tbe  plaintiff  took 
an  exception.  As  stated  in  the  brief  for 
the  defendant :  "The  question  in  the  cause  is 
whether  or  not,  by  the  merger  of  the  Roches- 
ter German  Insurance  Company  with  the 
German  American  Insurance  Company  under 
the  provisions  of  the  New  York  statute,  an 
action  pending  in  this  state  against  the 
Rochester  German  Insurance  Company  abat- 
ed." 

The  defendant  claims  that  the  suit  abated 
(1)  because  the  Rochester  German  Insurance 
Company  ceased  to  exist  after  the  consolida- 
tion ;  (2)  because  courts  have  no  Jurisdiction 
of  a  defendant  corporation  after  it  is  dis- 
solved; (3)  that  the  provision  in  tbe  statute 
of  New  iork  providing  for  the  continuation 
of  pending  suits  against  tbe  constituent  com- 
panies has  no  extraterritorial  force;  (4)  that 
the  provisions  of  our  statute  (Gen.  Laws,  c. 
213,  f  9)  relating  to  the  continuance  of  a  cor- 
poration for  the  period  of  three  years  after 
expiration  or  annulment  of  its  charter  has  no 
application  to  the  present  case ;  and  (0)  that, 
while  it  is  not  claimed  that  the  merger  has 
deprived  the  plaintiff  of  any  right  to  recover 
upon  his  policy  of  Insurance,  tbe  defendant 
is  not  now  a  corporation  with  either  a  gen- 
eral, limited,  or  special  existence  against 
which  a  court  can  render  a  judgment 

[1]  Insurance  companies  duly  created  un- 
der the  laws  of  other  states  are  permitted  to 
transact  business  in  this  state  upon  compli- 
ance with  the  provisions  of  our  statute. 
Chapter  220,  Gen.  Laws.  A  foreign  Insur- 
ance company,  or  other  foreign  corporation, 
in  the  exercise  of  its  powers  within  this 
state,  is  subject  to  two  limitations:  (1)  It 
can  only  exercise  such  powers  as  have  been 
conferred  upon  it  by  its  charter  or  by  the 
laws  of  the  state  of  its  creation;  and  (2) 
as  to  those  powers  it  can  only  exercise  such 
of  them  as  are  not  repugnant  to  our  laws. 
The  law  In  this  regard  seems  to  be  well  sum- 
marized in  8  Clark  &  Marshall  on  Private 
Corp.  |f  840,  841,  as  follows: 

"Sec  840.  A  corporation  clearly  cannot 
properly  exercise  in  another  state  or  country 
any  powers  which  are  not  conferred  upon  it, 
either  expressly  or  impliedly,  by  Its  charter. 


And,  as  a  general  role,  it  is  subject  in  other 
states  to  general  legislation  of  tbe  state  of 
its  creation. 

"Sec.  841.  When  a  corporation  goes  into 
another  state  than  that  by  which  it  was 
created,  with  its  consent  express  or  implied, 
it  does  so  subject  to  its  laws.  It  cannot  ex- 
ercise powers  or  do  acts  in  such  other  state 
which  are  contrary  to  its  laws,  although  they 
may  be  authorized  by  Its  charter  and  by 
the  laws  of  its  own  state." 

Continuing,  the  authors  quote  from  tbe 
language  of  Chief  Justice  Waite  in  Canada 
Southern  Ry.  Co.  v.  Gebhard,  109  U.  S.  527, 
3  Sup.  Ct.  36,  27  L.  Ed.  1020,  as  follows: 
"Wherever  a  corporation  goes  for  business  it 
carries  its  charter,  as  that  is  the  law  of 
its  existence,  •  *  •  and  the  charter  is 
the  same  abroad  that  it  is  at  home.  What- 
ever disabilities  are  placed  upon  the  corpo- 
ration at  home  it  retains  abroad,  and  what- 
ever legislative  control  it  Is  subjected  to  at 
home  must  be  recognized  and  submitted  to  by 
those  who  deal  with  it  elsewhere." 

In  Pierce  v.  Crompton,  13  R.  I.  312,  this 
court  held  that  an  assignment  by  a  corpora- 
tion created  under  the  laws  of  New  York  and 
doing  business  here  was  void  and  of  no  effect 
and  could  not  have  the  effect  of  suspending 
or  dissolving  a  previous  attachment  or  levy 
on  the  ground  that  the  corporation  had  not 
power  under  the  laws  of  New  York  to  make 
such  an  assignment  and  that  a  foreign  cor- 
poration has  only  such  powers  as  have  been 
conferred  upon  it  by  its  charter  or  the  laws 
of  the  state  to  which  it  owes  its  existence. 

In  the  case  of  Canada  Southern  Ry.  Co.  v. 
Gebhard,  109  U.  S.  627,  3  Sup.  Ct  362,  27  L. 
Ed.  1020,  tbe  court  also  said:  "A  corpora- 
tion must  dwell  in  the  place  of  its  creation, 
and  cannot  migrate  to  another  sovereignty, 
though  it  may  co  business  in  all  places  where 
its  charter  allows  and  the  local  laws  do  not 
forbid.  *  *  *  -  A  corporation  of  one  coun- 
try may  be  excluded  from  business  in  an- 
other country,  but  If  admitted,  it  must  in 
the  absence  of  legislation  equivalent  to  mak- 
ing it  a  corporation  of  the  latter  country, 
be  taken,  both  by  the  government  and  those 
who  deal  with  it  as  a  creature  of  the  law 
of  Its  own  country,  and  subject  to  all  tbe 
legislative  control  and  direction  that  may  be 
properly  exercised  over  it  at  the  place  of 
its  creation." 

In  the  case  of  Harris-Woodbury  Lumber 
Co.  v.  Coffin  et  al.  (C.  C.)  179  Fed.  267,  tbe 
Circuit  Court  for  the  Western  District  of 
North  Carolina  said:  "A  corporation  doing 
business  in  a  state  other  than  tbe  one  where- 
in it  Is  created  can  only  exercise  such  pow- 
ers and  functions  as  may  be  conferred  upon 
it  by  its  charter,  and  the  transaction  of  its 
affairs  la  limited  strictly  to  the  authority 
granted  by  the  state  of  Its  creation.  It  is 
only  by  the  rule  of  comity  that  It  Is  per- 
mitted to  do  business  In  this  state  at  all, 
and,  when  it  does  so,  it  necessarily  carries 
with  it  all  the  powers  granted  in  its  charter. 
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Moreover,  when  a  question  of  power  in  a  giv- 
en instance  is  involved,  such  question  must 
be  determined  by  the  laws  of  its  domicile, 
and  those  who  may  have  transactions  with 
such  corporation  are  subject  to  the  limita- 
tions and  powers  contained  in  its  charter." 

In  Michigan  State  Bank  v.  Gardner,  15 
Gray  (Mass.)  362,  the  court  after  stating 
that  the  laws  of  Michigan  provided  that  all 
corporations  expiring  by  their  own  limita- 
tion should  continue  to  be  bodies  corporate 
for  three  years,  for  the  purpose  of  prosecut- 
ing and  defending  suits,  and  that  any  suit 
pending  at  the  time  of  dissolution  should  not 
be  abated  thereby,  held  that  "a  suit  com- 
menced in  this  state  before  the  expiration 
of  the  charter  might  be  prosecuted  to  judg- 
ment after  the  end  of  the  three  years,  In  the 
name  of  the  corporation,  by  the  assignee." 

In  Scott  v.  Stockholders'  Oil  Co.  et  al., 
142  Fed.  287  (Clr.  Ct  Pa.),  the  court  said: 
"The  motion  to  abate  the  suit  is  made  upon 
the  ground  that  both  the  defendant  corpora- 
tions were  dissolved  on  January  9,  1905,  by 
a  proclamation  of  the  Governor  of  Delaware 
for  nonpayment  of  taxes.  It  is  needless  to 
inquire  what  force  the  fact  of  dissolution 
might  have  If  the  defendants  were  corpora- 
tions of  this  state.  They  are  Delaware  cor- 
porations, however,  and  section  86  of  an  act 
of  that  state,  passed  on  March  10,  1899  [21 
Del.  Laws,  c.  273],  expressly  provides:  'All 
corporations,  whether  they  expire  by  their 
own  limitation,  or  are  otherwise  dissolved, 
shall  nevertheless  be  continued  for  the  term 
of  three  years  from  such  expiration  or  dis- 
solution bodies  corporate  for  the  purpose  of 
prosecuting  and  defending  suits  by  or  against 
them  and  of  enabling  them  gradually  to  set- 
tle and  close  their  business,  to  dispose  of 
and  convey  their  property,  and  to  divide 
their  capital  stock,  but  not  for  the  purpose 
of  continuing  the  business  for  which  said  cor- 
poration shall  have  been  established.'  "  And 
the  opinion  continues:  "This  section  is  not 
confined  to  suits  brought  against  them  In  the 
state  of  their  origin,  but  Is  general  In  Its 
terms,  and  applies  to  all  suits  by  or  against 
them,  wheresoever  brought  or  defended." 

In  L.  Buckl,  etc.,  Co.  v.  Atlantic,  etc.,  Co., 
128  Fed.  332,  63  C.  C.  A.  62  (Florida),  It 
was  held  that  under  the  corporation  laws  of 
Xew  Jersey,  which  provide  that  corporations 
after  their  dissolution  shall  be  continued 
bodies  corporate  for  the  purpose  of  prosecut- 
ing and  defending  suits  by  or  against  them, 
the  dissolution  of  a  corporation  does  not 
abate  an  action  brought  by  such  corporation 
in  Florida  to  recover  damages  to  its  estate, 
business,  and  credit  by  reason  of  an  alleged 
wrongful  attachment  of  its  property. 

Many  other  authorities  might  be  cited  to 
the  same  effect,  but  we  think  that  the  fore- 
going sufficiently  state  the  law  as  to  the 
powers  and  limitations  of  foreign  corpora- 
tions doing  business  in  this  state. 

The  defendant  In  support  of  its  contention 
that  after  the  consolidation  the  Rochester 


German  Insurance  Company  ceased  to  exist 
cites  Gladding  v.  Saint  Matthew's  Church, 
25  R.  I.  628,  57  Atl.  860,  65  L.  R.  A.  225,  105 
Am.  St  Rep.  904,  1  Ann.  Cas.  537.  In  that 
case  the  testatrix,  having  been  a  member  of 
and  much  interested  in  St  Ann's  Church 
for  Deaf  Mutes,  In  the  city  of  New  York, 
made  a  will  leaving  a  fund  thereto.  Prior 
to  her  decease  St  Ann's  Church  became 
consolidated,  under  the  laws  of  New  York, 
with  St  Matthew's  Church.  The  new  statute 
provided  for  the  transfer  to  the  new  cor- 
poration of  the  membership,  property,  rights, 
and  obligations  of  the  former  corporations. 
The  court  says:  "We  do  not  see  how  a  cor- 
poration can  be  held  to  exist  In  law  after 
the  power  which  has  created  It  has  taken 
from  it  all  its  membership,  property,  and  pow- 
ers— everything  which  constituted  its  legal 
personality." 

[2]  We  do  not  dispute  the  principle  thus 
laid  down.  Bat  the  question  arises  In  the 
case  at  bar  as  to  whether  the  power  which 
created  these  two  insurance  companies  has, 
through  the  merger,  stripped  them  altogether 
of  their  individuality.  The  New  York  In- 
surance law,  from  which  quotation  has  al- 
ready been  made,  expressly  provides  that 
proceedings  Instituted  against  either  of  these 
companies  shall  not  abate  by  reason  of  such 
consolidation,  but  that  such  suits  may  be  con- 
tinued until  final  judgment  In  the  same  man- 
ner as  If  such  consolidation  had  not  been 
effected.  The  force  of  the  provision  in  the 
New  York  statute  is  fully  recognized  by  our 
court  In  the  Gladding  Case,  before  mentioned, 
when  It  cites  with  approval  the  case  of 
People  v.  N.  Y.,  C.  &  S.  L.  R.  R.  Co.,  129  N. 
N.  474,  29  N.  E.  959,  15  L.  R.  A.  82,  Including 
In  such  citation  the  following  words  of  Judge 
Andrews:  "This  decision  accords  with  the 
general  current  of  authority  to  the  effect  that 
the  statutes  for  the  consolidation  of  domestic 
corporations  are  to  be  treated  as  acts  of  in- 
corporation, and  that  on  consolidation  being 
effected  under  their  provisions  the  constitu- 
ent companies  unless  such  an  intention  is 
excluded  by  the  language  of  the  statute,  are 
deemed  to  be  dissolved,  and  their  powers 
and  faculties  to  the  extent  authorized  become 
vested  In  the  consolidated  company  as  a  new 
corporation  created  by  the  act  of  consolida- 
tion." It  seems  to  us  that  in  the  case  at  bar 
It  was  not  the  intention  of  the  Legislature 
of  New  York  that  these  Individual  insurance 
companies  should,  on  consolidation,  cease  to 
exist  absolutely  but  that  they  should  still  re- 
tain a  sufficient  existence  to  enable  them  to 
maintain  or  defend  existing  suits  wherever 
the  same  might  be  pending. 

[3]  We  agree  with  the  contention  of  the 
defendant  that  section  9,  c.  213,  of  our  Gen- 
eral Laws,  has  no  application  to  the  present 
case.  The  right  to  maintain  this  action  un- 
abated does  not  and  cannot,  come  from  any 
legislation  In  our  own  state,  but  such  right 
must  be  found  In  the  charter  of  these  Insnr- 
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ance  companies  or  In  the  laws  of  the  state 
of  New  York. 

[4]  Our  Legislature  cannot  give  additional 
powers  to  a  foreign  corporation.  They  may 
limit  and  restrict  Its  operations  In  this  state, 
bnt  that  Is  a  very  different  matter  from  con- 
ferring upon  it  powers  which  are  not  con- 
ferred by  the  state  of  Its  domicile. 

[5]  The  defendant  further  claims  that, 
upon  the  cessation  of  the  existence  of  the 
Rochester  German  Insurance  Company,  the 
plaintiff's  suit  abated,  and  in  support  of  this 
the  defendant  cites  a  number  of  cases,  and 
quotes  from  section  1031  of  Morawetz  on  Cor- 
porations, as  follows:  "The  dissolution  of  a 
corporation,  at  common  law,  not  only  means 
that  the  company  has  lost  its  franchises  and 
can  no  longer  act  In  a  corporate  capacity, 
but  it  implies  that  the  corporation  has  whol- 
ly ceased  to  exist,  in  legal  contemplation, 
and  will  not  be  recognized  as  a  corporate 
body  for  any  purpose.  It  follows  that  suits 
brought  by  or  against  a  corporation  are  abat- 
ed by  Its  dissolution;  and  a  judgment  pur- 
porting to  be  rendered  against  a  corporation 
which  is  not  in  existence  Is  a  nullity."  We 
are  unable  to  give  to  this  language  the  full 
force  and  meaning  which  the  defendant  ap- 
pears to  claim  for  it  in  its  application  to  the 
present  case.  It  would  undoubtedly  be  con- 
clusive of  the  present  case,  except  for  the 
provision  of  the  New  York  statute  that  no 
action  or  proceeding  pending  at  the  time 
of  the  consolidation  shall  abate  by  reason 
thereof,  but  that  the  same  may  be  prosecuted 
to  final  judgment  In  the  same  manner  as  if 
such  consolidation  had  not  taken  place.  We 
do  not  think  that  section  1031  was  intended 
to  apply  to  the  case  of  a  corporation  which 
was  continued  for  certain  purposes  because 
we  find  It  clearly  laid  down  in  Morawetz, 
8  908,  that  if  a  corporation  Is  considered  In 
existence  for  the  purpose  of  suing  and  being 
sued  and  winding  up  its  affairs,  after  having 
been  dissolved  and  prohibited  from  further 
prosecuting  its  business  in  the  state  where 
it  was  created,  It  will  also  be  considered  In 
existence  for  that  purpose  In  foreign  states. 
Some  of  the  decisions  relied  upon  by  the  de- 
fendant do  not  seem  to  us  to  support  its  con- 
tention. 

In  the  case  of  Rodgers  v.  Adriatic  Fire  In- 
surance Company,  148  N.  Y.  34,  42  N.  E.  515, 
the  court  held  that  the  state  of  New  York 
was  not  required  by  comity  to  give  to  a  for- 
eign judgment  the  effect  of  reaching  the  cor- 
porate assets  held  by  the  receiver  in  that 
state  as  a  fund  for  distribution  after  the  dis- 
solution of  the  corporation  when  the  receiver 
has  not  been  made  a  party  to  the  foreign 
suit  so  to  be  bound  by  the  judgment  therein. 

In  Howe  v.  N.  Y.,  N.  H.  4  H.  R.  R.  Co., 
142  App.  Dlv.  451,  126  N.  Y.  Siipp.  1090,  the 
court  would  not  entertain  jurisdiction  of  a 
representative  action  by  resident  stockhold- 
ers of  a  foreign  corporation,  where  the  for- 
eign corporation  has  ceased  to  exist  and  is 


defunct  under  the  laws  of  its  domicile,  for 
the  devolution  of  the  property  of  a  foreign 
corporation  is  governed  by  the  laws  of  its 
domicile,  and  the  courts  of  another  state 
should  not  undertake  to  administer  the  as- 
sets of  such  a  corporation  any  more  than 
they  would  in  the  case  of  a  natural  person. 

In  Gulledge  Bros.  Lumber  Co.  v.  Wenat- 
chee  Land  Company,  115  Minn.  491,  132  N. 
W.  992,  the  corporation  was  dissolved  by 
operation  of  the  laws  of  Washington  under 
which  all  Its  property  became  vested  in  trus- 
tees to  be  administered  by  them  for  the  bene- 
fit of  its  stockholders  and  creditors  subse- 
quent to  the  commencement  of  the  plaintiff's 
suit  to  recover  damages  for  breach  of  con- 
tract After  dissolution,  appellants,  by  or- 
der of  the  court  below,  were  appointed  re- 
ceivers of  the  corporation,  and  they  applied 
to  be  substituted  as  parties  plaintiff  in  the 
action.  The  court  held  that,  on  the  dissolu- 
tion of  the  corporation,  the  property  became 
vested  in  trustees  under  the  laws  of  Wash- 
ington, and  that  the  action,  therefore,  could 
not  be  revived  and  continued  by  the  receiv- 
ers, but  that,  if  revived  at  all,  It  must  be  at 
the  instance  of  the  trustees. 

In  Pendleton  v.  Russell,  114  TJ.  S.  640,  12 
Sup.  Ct  743,  36  L.  Ed.  574,  a  judgment  was 
recovered  in  the  United  States  Circuit  Court 
for  the  Western  District  of  Tennessee  against 
a  life  insurance  company,  a  corporation  of 
New  York.  Prior  to  such  judgment  the  In- 
surance company  had  gone  into  the  hands  of 
a  receiver,  through  proceedings  taken  In  New 
York  under  the  direction  of  the  Attorney 
General  of  that  state.  The  receiver  was  not 
made  a  party  to  the  suit  in  Tennessee.  This 
judgment  was  filed  In  New  York  as  a  claim 
against  the  assets  of  the  company  In  the 
hands  of  the  receiver,  and  it  was  held  by 
the  Court  of  Appeals  of  New  York  that  the 
Circuit  Court  of  Tennessee  had  no  jurisdiction 
over  the  case,  after  the  dissolution  of  the 
corporation,  which  could  bind  the  property 
of  the  company  in  the  bands  of  the  receiver. 
So  far  as  appears,  there  was  no  statutory 
provision  in  New  York  that  under  such  con- 
ditions pending  suits  might  proceed  to  judg- 
ment, as  In  the  case  at  bar,  or  that  the  dis- 
solved company  should  in  any  degree  or  for 
any  purpose  retain  its  entity  or  even  a  par- 
tial existence.  The  company  in  that  case  had 
apparently  gone  entirely  out  of  existence, 
and  its  assets  had  passed  to  a  receiver  whose 
duty  it  was  to  administer  them  under  the 
direction  of  the  court  appointing  him. 

Without  a  further  detailed  discussion  of  the 
cases  cited  by  the  defendant,  we  think  it  will 
readily  appear  upon  examination  that  they 
fall  to  cover  the  point  of  the  defendant's  con- 
tention that  the  salt  of  the  Rochester  Ger- 
man Insurance  Company  abated  through  the 
consolidation  which  was  effected  in  New 
York  under  the  statute  of  that  state  saving 
to  plaintiffs  the  right  to  prosecute  to  final 
judgment  their  suits  against  either  of  the 
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merged  companies  In  the  same  manner  as  tf 
such  merger  had  not  taken  place. 

[I]  The  defendant  also  contends  that  the 
statute  of  New  York  has  no  extraterritorial 
force  at  the  same  time  admitting  that  there 
Is  a  line  of  decisions,  In  which  It  Is  held  that, 
In  case  of  dissolution,  where  a  statute  con- 
tinues the  corporate  existence  for  the  pur- 
pose of  winding  up  its  business,  permitting  It 
to  sue  and  be  sued  In  connection  therewith, 
that  such  existence  of  the  corporation  for 
such  purpose  is  continued  outside  as  well  as 
inside  the  state  of  its  creation  and  domicile, 
and  that  such  doctrine  Is  a  correct  statement 
of  a  sound  principle.  But  the  defendant 
farther  claims,  however,  that  such  doctrine 
is  not  applicable  to  the  case  at  bar,  and  that 
the  provision  of  the  New  York  statute  re- 
garding the  abatement  of  suits,  etc.,  only  re- 
fers to  suits  pending  In  the  state  of  New 
York,  and  relates  to  the  remedy  for  enforcing 
the  rights  and  claims  against  the  new  corpo- 
ration without  affecting  the  suits  of  the  con- 
stituent corporations.  We  do  not  think  that 
such  a  limitation  can  be  inferred  from  the  lan- 
guage of  the  statute  referred  to,  nor  is  there 
anything  therein  which  would  warrant  us  in 
assuming  that  it  was  the  Intention  of  the 
Legislature  of  New  York  to  so  limit  the  op- 
eration of  such 'statute.  On  the  contrary,  it 
seems  to  us  to  have  been  the  clear  Intention 
that  all  parties  wherever  situated  should  be 
equally  benefited.  The  defendant  cites,  as  fol- 
lows, from  Black  on  Interpretation  of  Laws 
(2d  Ed.)  |  108:  "Although  the  Legislature 
may  provide  remedies  within  the  state  for 
the  collection  of  claims  or  enforcement  of  lia- 
bilities arising  out  of  the  state,  it  Is  not  with- 
in the  competency  of  the  legislative  power 
to  create  personal  liabilities  and  Impose  them 
on  persons  and  property  out  of  the  Jurisdic- 
tion of  the  state,  and  on  account  of  transac- 
tions beyond  its  territorial  limits."  The  two 
Insurance  companies  In  question  came  Into 
existence  by  virtue  of  the  powers  and  through 
the  enactment  of  the  Legislature  of  the  state 
of  New  York,  and  were  subject  to  the  laws 
of  that  state.  Their  power  to  do  business  In 
states  other  than  the  state  of  their  creation 
was  wholly  derived  from  the  charters  grant- 
ed to  them  by  the  state  of  New  York  and 
the  laws  of  New  York  governing  Insurance 
corporations,  and  they  were  not,  and  could 
not  be,  Invested  with  any  other  or  further 
powers.  In  the  matter  of  consolidation  these 
companies  proceeded  under  the  laws  of  New 
York  which  contained  an  express  provision 
to  the  effect  that  such  consolidation  should 
not  abate  any  pending  suit  against  either  of 
the  constituent  companies.  It  was  within 
the  province  of  the  Legislature  of  the  state 
of  New  York,  through  its  statute,  to  say  to 
the  two  companies  which  it  had  created  that 
they  might  consolidate,  but  that  they  must  do 
so  in  such  manner  and  under  such  conditions 
as  would  preserve  the  rights  of  litigants  In 


all  pending,  cases  against  either  of  them. 
This  provision  of  the  New  York  statute  does 
not  Indicate  any  attempt  to  legislate  with 
respect  to  the  procedure  to  be  followed  by  the 
courts  in  other  states,  nor  can  it  be  constru- 
ed as  Intending  to  create  liabilities  and  Im- 
pose them  upon  persons  and  property  outside 
of  Its  jurisdiction,  but  it  Is  more  In  the  na- 
ture of  a  statute  intended  to  protect  those 
who  might  have  dealings  with  these  compa- 
nies either  in  the  state  of  their  creation  or 
in  any  foreign  state  where  they  had  trans- 
acted business.  Wte  think  It  is  competent  for 
such  Legislature  to  say,  under  the  conditions 
of  the  case  at  bar,  whether  or  not  the  cor- 
porations which  It  has  created  shall,  upon 
consolidation,  be  individually  responsible  to 
those  having  claims  against  them  prior  to 
such  consolidation.  It  is  not  necessary  In  our 
opinion  that  the  statute  of  New  York  should 
distinctly  refer  to  suits  in  other  states  in 
order  that  their  abatement  might  be  avoided. 
The  language  of  the  statute  Is  general,  and 
the  intention  seems  to  be  clear.  As  this  stat- 
ute provides  for  the  continuation  of  pending 
suits  against  these  corporations,  It  cannot  be 
presumed  that  they  were  to  be  absolutely 
wiped  out  through  consolidation,  but  rather 
that  they  should  survive  to  a  limited  extent 
— to  an  extent  sufficient  to  give  the  statute 
effect  wherever  either  of  said  corporations 
had  conducted  business  prior  to  the  consol- 
idation. 

The  plaintiff's  exception  Is  sustained,  the 
decision  of  the  superior  court  is  reversed,  and 
the  case  is  remitted  to  that  court  for  further 
proceedings. 


POCASSET    IDE   CO.    v.    BURTON,   Town 
Treasurer. 

(Supreme  Court   of   Rhode   Island.     Dec.  20, 
1812.) 

Towns  (§  39*)— Contracts — Executed  Cow- 
tracts. 

Where  a  town  was  authorized  to  contract 
for  the  construction  of  portions  of  state  roads 
within  its  limits,  the  town  council  having  the 
power  to  fix  the  rate  of  compensation  to  be 
paid  for  the  use  of  machinery  needed,  it  is  lia- 
ble in  assumpsit  for  the  reasonable  value  of 
machinery  used  under  an  executed  contract, 
which  was  made  by  an  officer  who  was  not 
authorized  by  financial  meeting  or  vote  of  the 
city  council  to  enter  into  the  contract. 

[Ed.  Note.— For  other  cases,  see  Towns,  Cent 
Dig.  |{  73,  74;  Dec  Dig.  {  39.»] 

Exceptions  from  Superior  Court,  Provi- 
dence and  Bristol  Counties ;  Wlllard  B.  Tan- 
ner, Presiding  Justice. 

Assumpsit  by  the  Pocasset  Ice  Company 
against  William  E.  Burton,  Town  Treasurer 
of  the  Town  of  Johnston.  Demurrers  were 
sustained  to  the  declaration,  and  plaintiff 
excepted.  Exceptions  sustained,  and  demur- 
rer reversed. 
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John  P.  Beagan,  of  Providence,  for  plain- 
tiff. Tilllnghast  &  Collins,  of  Providence 
(James  C.  Collins,  of  Providence,  of  counsel), 
for  defendant. 

PARKHURST,  J.  This  is  an  action  of 
assumpsit,  brought  by  the  plaintiff  to  recover 
compensation  from  the  town  of  Johnston  for 
the  use  of  a  stone  crusher  and  engine  belong- 
ing to  the  plaintiff,  under  the  circumstances 
set  forth  in  the  declaration  and  bill  of  par- 
ticulars, for  18  weeks  and  8  days,  between 
June  23  and  November  24,  1906,  and  between 
September  24  and  November  8,  1907.  The 
plaintiff's  second  amended  declaration,  upon 
which  the  case  is  now  before  this  court, 
originally  contained  five  counts,  of  which  the 
fourth  and  fifth  were  withdrawn  by  agree- 
ment of  both  parties  filed  in  this  court,  after 
the  case  reached  here  upon  the  plaintiff's 
exception. 

This  declaration  in  the  first  count  sets 
forth  that  the  town  of  Johnston,  a  municipal 
corporation  in  the  county  of  Providence,  did 
by  John  Walch,  a  committee  duly  authorized 
by  .the  town  council  of  said  town,  make  a 
bid  to  the  state  of  Rhode  Island  for  the  con- 
struction of  a  certain  section  of  highway  in 
said  town,  which  bid,  in  behalf  of  said  town, 
was  made  after  due  advertisement  by  the 
state  board  of  public  roads  had  been  pub- 
lished inviting  proposals,  etc.,  was  for  the 
construction  of  8,500  feet  in  length  and  14 
feet  in  width  of  said  road,  for  the  sum  of 
$5,950.80,  and  was  accepted  by  said  state 
board  April  25,  1906,  and  that  a  contract  in 
accordance  therewith  was  executed  May  2, 
1906,  between  the  state  board  of  public  roads 
and  the  said  town,  acting  through  John 
Walch,  its  duly  authorized  committee  for 
that  purpose ;  that  said  town,  by  said  Walch, 
its  committee,  etc.,  entered  upon  the  perform- 
ance of  said  contract,  and  that,  in  doing  said 
work,  certain  roadmaking  machinery,  includ- 
ing a  stone  crusher  and  engine,  was  neces- 
sary and  required ;  and  that  said  town,  by 
its  said  committee,  in  June,  1906,  bargained 
and  agreed  with  the  plaintiff  for  the  use 
of  its  stone  crusher  and  engine  at  the  rate 
of  $10  per  day,  or  $60  per  week,  upon  which 
agreement  the  plaintiff  delivered  to  said  com- 
mittee its  said  stone  ccusher  and  engine,  and 
the  said  town  had  the  use  of  the  same  in  the 
performance  of  the  work  under  said  con- 
tract from  June  23  to  November  24,  1906,  for 
18  weeks,  amounting  to  $1,080 — concluding 
in  indebitatus  assumpsit  in  common  form. 
The  second  count  by  reference  includes  the 
Inducement  alleged  in  the  first  count,  and 
sets  forth  a  claim  for  the  use  of  the  same 
stone  crusher  and  engine  for  8  days  between 
September  24,  and  November  8,  1907,  in  the 
sum  of  $80,  and  concludes  in  indebitatus  as- 
sumpsit as  before.  The  third  count  by  ref- 
erence includes  the  same  inducement  alleged 
in  the  first  count,  and  claims  for  the  use  of 
said  stone  crusher  and  engine  for  116  days, 
at  $10  per  day,  amounting  to  $1,160,  and  con- 


cludes as  follows:  "And  said  town  has  re- 
ceived from  said  state  of  Rhode  Island  com- 
pensation for  the  doing  and  performing  of 
its  aforesaid  contract  with  the  state  for  the 
construction  of  said  highway  according  to 
the  terms  of  its  contract  to  the  amount  of 
fifty-nine  hundred  fifty  dollars  and  eighty 
cents  ($5,950.80).  Whereby  said  town,  hav- 
ing made  use  of  the  appliances  aforesaid 
furnished  by  the  plaintiff,  and  thereby  ob- 
taining compensation  therefor,  became  justly 
indebted  to  the  plaintiff  for  a  fair  compen- 
sation for  the  use  of  said  appliances,  and, 
being  so  indebted,  in  consideration  thereof, 
assumed  on  [itself]  and  to  the  plaintiff  prom- 
ised to  pay  the  same  upon  request"  This 
third  count,  while  claiming,  as  in  the  other 
counts,  that  a  contract  was  made  for  a  defi- 
nite sum,  nevertheless  concludes  with  a  claim 
for  a  fair  compensation,  and  Is  to  be  regard- 
ed as  a  count  on  a  quantum  valebat  The  re- 
maining counts,  Including  the  common  counts, 
are  withdrawn  by  agreement  of  parties.  The 
declaration  further  contains  allegations  of 
the  due  presentment  of  the  claim  to  the  town 
council,  and  no  satisfaction  thereof  within 
40  days,  etc. 

The  defendant  demurred  upon  five  grounds, 
as  follows:  (1)  The  declaration  does  not  set 
forth  a  good  cause  of  action  against  the  town 
of  Johnston.  (2)  The  declaration  fails  to  al- 
lege that  a  financial  town  meeting  gave  au- 
thority to  John  Walch  in  its  behalf  to  enter 
Into  a  contract  with  the  state  of  Rhode  Is- 
land for  the  construction  of  a  section  of  the 
state  road.  (3)  The  declaration  falls  to  al- 
lege any  vote  of  the  town  council  authorizing 
the  said  John  Walch  to  act  as  a  committee 
to  enter  into  a  contract  with  the  state  for 
the  construction  of  a  state  road.  (4)  The 
declaration  fails  to  allege  any  vote  vesting 
authority  in  any  officer  or  agent  of  the  town 
of  Johnston  to  contract  for  the  use  of  road 
machinery  in  connection  with  the  construc- 
tion of  a  section  of  a  state  road.  (5)  The 
declaration  falls  to  set  forth  any  facts  to 
support  the  common  counts  which  are  set 
forth  in  the  complainant's  declaration.  This 
demurrer  was  sustained  by  decision  of  the 
superior  court,  and  the  plaintiff  duly  noted 
exception  to  said  decision.  The  case  is  be- 
fore this  court  upon  said  exception. 

The  fifth  ground  of  demurrer,  as  applying 
to  the  common  counts,  has  become  immate- 
rial, on  account  of  the  withdrawal  of  the 
counts  to  which  it  applies. 

Certain  statutory  provisions  relating  to 
highways  may  be  summarized  here,  as  a  pre- 
liminary to  the  discussion  of  the  questions 
raised  upon  demurrer.  Town  councils  of  the 
several  towns  may  order  highways  to  be  laid 
out,  so  far  and  through  such  part  of  their 
respective  towns  as  they  may  Judge  neces- 
sary. General  Laws  1909,  c.  82,  {  1.  Town 
councils  may  lay  out,  alter,  or  abandon  high- 
ways and  driftways.  General  Laws  1909, 
c.  82,  f  28.  Town  councils  shall  have  like 
control  of  any  highway  or  driftway  laid  out 
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by  the  General  Assembly,  and  the  town  In 
which  the  same  lies  shall  be  subject  to  like 
duties  and  liabilities  in  relation  thereto,  as 
they  respectively  have  or  are  subject  to  in 
case  of  highways  laid  out  by  a  town  council. 
General  Laws  1909,  c.  82,  f  29.  Highways, 
etc.,  lying  within  the  bounds  of  any  town, 
shall  be  kept  In  repair  and  amended,  so  that 
the  same  may  be  safe  and  convenient  for 
travelers,  etc.,  at  the  proper  charge  and  ex- 
pense of  such  town,  under  the  care  and  di- 
rection of  the  town  council  of  such  town. 
General  Laws  1909,  c  83,  t  1.  The  town 
is  required  to  make  an  annual  appropriation 
of  such  sums  of  money  as  the  electors  deem 
necessary  for  the  maintenance  and  repairs  of 
its  highways,  eta  In  case  any  town  shall 
fail  to  make  such  appropriation,  the  town 
council  thereof  shall  make  such  expenditures 
upon  the  highways  and  bridges  of  said  town 
as  may  be  necessary  to  comply  with  the  pro- 
visions of  section  1  of  this  chapter.  General 
Laws  1909,  c.  83,  8  3.  Appropriations  for 
highway  work  shall  be  proportioned  and  ex- 
pended under  the  direction  of  the  town  coun- 
cil, or  a  committee  of  their  own  members  ap- 
pointed for  the  purpose.  They  shall  also  fix 
the  rate  of  compensation  to  be  paid  for  men, 
teams,  road-making  machinery,  and  materi- 
als to  be  employed  or  used  in  their  respec- 
tive towns.  General  Laws  1909,  c  83,  {  4. 
The  money  allotted  for  highway  work  may 
be  expended  by  contract,  if  the  council  so 
determine.  General  Laws  1909,  c  83,  i  5. 
The  surveyors  of  highways  are  to  execute 
the  direction  of  the  town  council  and  have 
general  oversight  of  the  highways.  General 
Laws  1909,  a  83,  S  7. 

It  Is  thus  seen  that  by  statute  the  town 
council  is  vested  with  full  authority  In  the 
matter  of  laying  out,  altering,  repairing,  and 
maintaining  highways.  Execution  of  this 
authority  may  be  by  committee  of  the  town 
council  or  highway  surveyor.  As  to  state 
roads,  chapter  84  of  Gen.  Laws  1909,  "of 
the  construction,  Improvement,  and  mainte- 
nance of  state  roads,"  at  section  5,  gives  to 
towns  a  preference  over  other  persons  in  the 
matter  of  construction  of  state  roads,  as  fol- 
lows: "Provided,  that  the  proposal  of  any 
town  or  city  possessing  or  having  the  use  of 
adequate  road  machinery,  made  in  answer 
to  the  aforesaid  advertisements,  not  exceed- 
ing the  minimum  sum  named  in  any  other 
proposal  made  as  aforesaid  for  performing 
said  construction  or  Improvements,  shall  have 
the  preference  for  such  main  highway  or 
portion  of  such  main  highway  lying  within 
the  limits  of  such  town  or  city,  over  the 
proposal  of  any  other  person."  The  General 
Assembly,  therefore,  has  expressly  recogniz- 
ed the  capacity  of  a  town  to  do  and  perform 
road  construction  on  the  state  roads.  It  is 
to  be  noted,  also,  that  the  provisions  of  chap- 
ter 83,  |  4,  above  referred  to,  expressly  au- 
thorized the  town  council  "to  fix  the  rate 
of  compensation  to  be  paid  for  •  •  * 
road-making  machinery  and  materials"  to  be 


used,  etc.,  and  that  chapter  84,  |  5,  above 
quoted,  makes  necessary  the  possession  or 
use  of  adequate  road  machinery  on  the  part 
of  a  town  or  city  as  a  condition  precedent 
to  the  preference  to  be  given  to  such  town 
or  city  in  the  matter  of  construction  of  state 
roads. 

From  all  these  considerations  it  is  mani- 
fest that  the  town  of  Johnston  had,  by  legis- 
lative authority,  the  power  to  make  a  bid 
and  to  contract  for  the  construction  of  a  por- 
tion of  state  road  within  the  town,  and  that 
for  the  purpose  of  carrying  out  the  work  it 
needed  adequate  road  machinery.  It  is  also 
apparent  that  the  town  council  had  the  pow- 
er to  fix  the  rate  of  compensation  to  be  paid 
for  the  use  of  road-making  machinery.  Two 
questions  are  sought  to  be  raised  by  the  de- 
murrer: First,  that  the  plaintiff  has  no  right 
of  action,  because  it  does  not  appear  that 
authority  to  make  the  contract  with  the  state 
was  given  by  a  financial  town  meeting;  sec- 
ond, because  it  does  not  appear  that  there 
was  any  vote  of  the  town  council  authoriz- 
ing Walch  as  committee  to  enter  Into  the 
contract- with  the  state  for  the  construction 
of  a  state  road,  or  that  there  was  any  vote 
authorizing  the  contract  for  the  use  of  road 
machinery. 

Upon  the  state  of  facts  set  forth  in  the  dec- 
laration, this  court  is  of  the  opinion  that 
both  these  questions  are  immaterial.  Grant- 
ing, for  the  sake  of  argument,  that  there  was 
no  lawful  preliminary  action  on  the  part  of 
the  town,  through  Its  financial  town  meeting 
or  its  town  council,  whereby  a  valid  and  enT 
forceable  contract  for  the  construction  of  a 
state  road  or  far  the  hire  of  road-making 
machinery  could  lawfully  be  made,  as  it  was 
made,  on  behalf  of  the  town,  as  set  forth  in 
the  declaration,  we  have  here  a  case  where 
the  actual  contract  which  was  made  has 
been  fully  executed,  the  road  built,  the  road- 
making  machinery  used,  and  the  contract 
price  paid  to  and  received  by  the  town,  and 
where  the  power  of  the  town  to  make  such  a 
contract,  and  of  the  town  council  to  fix  the 
rate  of  compensation  for  the  use  of  road- 
making  machinery,  is  expressly  conferred  by 
statute.  The  case  comes  within  the  well- 
recognized  rule  of  liability  which  Is  well 
stated  and  supported  by  authority  in  27  L. 
B.  A.  (N.  S.)  1117,  note:  "A  municipality 
or  other  public  corporation,  having  general 
power  to  contract  with  reference  to  the  sub- 
ject-matter of  an  express  contract,  invalid 
for  some  irregularity  In  the  execution  there- 
of, is  liable  upon  an  Implied  contract  for 
any  benefit  received  thereunder,  where  the 
form  or  manner  of  letting  or  execution-  does 
not  violate  any  statutory  restriction  upon  the 
power  of  such  corporation  to  contract,  and 
it  1b  not  otherwise  violative  of  public  pol- 
icy." See  cases  generally  as  cited  under 
said  note.  See,  also,  1  Dill.  Mun.  Corp.  (4th 
Ed.)  |  459;  San  Francisco  Gas  Co.  v.  San 
Francisco,  9  Gal.  463;  Argentl  v.  San  Fran- 
cisco, 16  Gal.  255 ;  Hlgglns  v.  San  Diego,  118 
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Col.  524,  45  Pac.  824,  50  Pac.  670;  Contra 
Costa  Water  Co.  v.  Breed,  139  Cal.  432,  73 
Pac.  189;  Brush  B.  Lt.  &  P.  Co.  v.  Mont- 
gomery, 114  Ala.  433,  445,  446,  21  Pac.  960; 
Lincoln  Land  Co.  v.  Grant,  57  Neb.  70,  77, 
77  N.  W.  349;  Nebraska  Bitulitbic  Co.  T. 
Omaha,  84  Neb.  375,  121  N.  W.  443;  Port 
Jervls  W.  Co.  v.  Vll.  of  Port  Jervls,  151  N. 
Y.  Ill,  45  N.  E.  388. 

In  San  Francisco  Gas  Co.  v.  San  Francis- 
co, 9  Cal.  453,  supra,  where  lt  appeared  that 
the  plaintiff  had  a  valid  contract  for  the 
supply  of  certain  quantities  of  gas  to  the 
defendant,  and  that  at  the  same  time  lt 
furnished  other  gas  for  various  public  build- 
ings and  departments  without  any  express 
contract,  it  was  held  after  mature  considera- 
tion that  the  plaintiff  was  entitled  to  re- 
cover for  the  value  of  gas  so  furnished  with- 
out express  contract  In  the  course  of  a 
very  clear  and  convincing  discussion  of  the 
principles  Involved,  Field,  J.,  after  a  reargu- 
ment  upon  certain  questions  of  pleading, 
makes  the  following  remarks  (page  469):  "Up- 
on these  facts,  the  appellant  asserts  a  right 
to  recover  against  the  defendant  for  the  gas 
furnished.  The  respondent  denies  the  right 
upon  the  sole  ground  that  there  was  no  evi- 
dence of  any  ordinance  of  the  common  coun- 
cil authorizing  the  furnishing  of  the  gas. 
The  proposition  of  the  respondent  Is  that  a 
municipal  corporation  can  incur  no  liabilities 
otherwise  than  by  ordinance.  The  position, 
In  Its  full  extent,  is  not  tenable.  Under  some 
circumstances,  a  municipal  corporation  may 
become  liable  by  implication.  The  obligation 
to  do  justice  rests  equally  upon  it  as  upon  an 
individual.  It  cannot  avail  Itself  of  the 
property  or  labor  of  a  party,  and  screen  itself 
from  responsibility  under  the  plea  that  lt 
never  passed  an  ordinance  on  the  subject 
As  against  individuals,  the  law  Implies  a 
promise  to  pay  in  such  cases,  and  the  Impli- 
cation extends  equally  against  corporations. 
This  is  as  well  established  by  the  authorities 
as  any  principle  of  law  can  be."  And  after 
a  discussion  of  several  authorities  in  support 
of  the  above-quoted  statements,  the  opinion 
further  says  (page  471):  "The  reasoning  of 
the  court,  in  this  case,  is  applicable  to  the 
facts  of  the  case  at  bar.  The  defendant  has 
received  the  benefit  of  the  plaintiff's  labor 
and  materials  for  over  a  year  and  a  half, 
and  lt  111  comports  with  fair  dealing  that  lt 
should  now  seek  to  exonerate  Itself  from  li- 
ability, and  the  law  will  fall  to  effect  its  true 
end,  if  the  defense  interposed  can  prevail. 
The  position  contended  for  by  the  respond- 
ent lt  is  believed,  is  asserted  In  this  state 
for  the  first  time.  The  reports  In  other 
states  are  full  of  adjudged  cases  where  ac- 
tions upon  Implied  contracts  have  been  sus- 
tained against  municipal  corporations.  They 
have  been  argued  by  able  and  distinguished 
counsel,  and  decided  by  eminent  judges,  and 
the  distinction  has  never  been  made  between 
the  liability  of  a  private  corporation  and  a 
municipal  corporation,  under  circumstances 


analogous  to  those  presented  In  the  case  at 
bar."  And  again,  after  further  citation  of 
authority,  the  opinion  .  says  (page  472): 
"Where  the  contract  is  executory,  the  cor- 
poration cannot  be  held  bound,  unless  the 
contract  Is  made  in  pursuance  of  the  provi- 
sions of  Its  charter ;  but  where  the  contract 
has  been  executed,  and  the  corporation  has 
enjoyed  the  benefit  of  the  consideration,  an 
implied  assumpsit  arises  against  lt  It  will 
be  presumed,  for  the  purposes  of  justice,  that 
the  authority  exercised  by  the  officers  of 
the  corporation  was  properly  delegated  to 
them,  and  that  contracts  made  by  them  with- 
out authority  have  been  ratified." 

In  Argent!  v.  San  Francisco,  16  Cal.  255 
(supra),  where  a  contract  for  street  improve- 
ments had  been  fully  executed,  lt  was  held 
that  the  plaintiff  could  recover,  although  It 
did  not  appear  that  the  officer  signing  the 
contracts  had  express  authority,  where  it 
did  appear  that  the  work  was  beneficial  to 
the  city,  had  been  duly  accepted  and  ap- 
proved by  the  city  officers,  and  that  the  as- 
sessments levied  upon  the  owners  of  adjacent 
real  estate  to  pay  for  the  improvement  had 
been  collected  by  the  defendant  See,  also, 
under  a  somewhat  similar  state  of  facts. 
Moore  v.  Mayor,  etc.,  of  N.  Y.,  73  N.  Y.  238, 
250,  29  Am.  Rep.  134. 

We  are  not  unmindful  of  the  fact  that 
the  cases  of  San  Francisco  Gas  Co.  r.  San 
Francisco,  supra,  and  Argentl  v.  San  Fran- 
cisco, supra,  produced  on  certain  points  some 
division  of  opinion,  and  that  some  attempt  to 
limit  the  scope  of  those  decisions  was  made 
In  later  cases  (see  Zottman  v.  San  Francisco, 
20  Cal.  96, 108,  81  Am.  Dec.  96) ;  but  it  seems 
to  this  court  that  the  latter  opinion  very 
hastily  and  somewhat  Inadequately  deals 
with  the  former  opinions,  in  the  endeavor  to 
show  that  they  do  not  apply  to  the  Zottman 
Case,  and  that  the  general  principles  of  the 
Gas  Co.  Case,  and  of  the  Argentl  Case  were 
correctly  laid  down,  in  view  of  the  general 
consensus  of  opinion  of  the  other  cases  cited. 

In  view  of  the  foregoing  principles,  this 
court  is  of  the  opinion  that  as  the  declara- 
tion in  the  case  at  bar,  as  admitted  by  the 
demurrer,  shows  a  contract  completely  exe- 
cuted for  the  construction  of  the  road,  and 
the  payment  of  the  contract  price  to  the 
town,  and  that  although  it  does  not  show 
clearly  an  express  authority  on  the  part  of 
Walch  to  make  an  express  contract  with  the 
plaintiff  for  a  definite  price  for  the  compen- 
sation to  be  paid  to  the  plaintiff  for  the  use 
of  the  road-making  machinery  so  as  to  bind 
the  town  for  such  definite  price  of  $10  per 
day,  yet  the  plaintiff  has  stated  in  Its  third 
count  a  cause  of  action  whereon  it  Is  enti- 
tled to  recover  a  fair  compensation  for  the 
use  of  such  machinery  for  such  time  as  the 
town  actually  used  the  same  in  carrying  out 
the  contract  and  earning  the  money  which  lt 
has  received,  that  the  third  count  Is  upon  a 
quantum  valebat  for  such  fair  compensation. 


Digitized  by 


Google 


a  i.) 


STATE  y.  GRILLS 


281 


We  hold,  therefore,  that  the  third  count  sets 
forth  a  good  cause  of  action,  upon  which  the 
plaintiff,  upon  proper  proof  thereof,  la  enti- 
tled to  recover;  and  the  demurrer  should 
have  been  overruled  as  to  that  count. 

The  plaintiff's  exception  is  sustained,  the 
decision  of  the  superior  court  In  sustaining 
the  demurrer  Is  reversed,  and  the  case  is  re- 
mitted to  the  superior  court  sitting  In  the 
county  of  Providence,  with  direction  to  over- 
rule the  demurrer,  and  for  further  nroceed- 
lngs  upon  the  third  count  of  the  declaration. 


STATE   v.   GRILLS. 
(Supreme   Court  of  Rhode  Island.     Dec.  13, 

1912.) 
L  Embezzlement     (j  41*)  —Evidence— Re- 
ceipt. 

Where,  on  a  trial  for  embezzlement  of 
$600  intrusted  by  prosecutor  to  accused  for 
transmission  to  a  bank  in  a  foreign  country, 
prosecutor  testified  that  he  directed  accused 
to  send  the  money  to  the  foreign  bank,  and 
his  passbook  contained  an  entry  of  the  with- 
drawal of  $600  from  his  deposit  with  accused, 
which  entry  was  made  as  a  part  of  the  trans- 
action, a  receipt  given  to  prosecutor  by  accused 
at  the  same  time,  which  recited  the  receipt  of 
the  money  from  prosecutor's  son,  instead  of 
from  prosecutor,  was  admissible  against  the 
objection  that  the  receipt  did  not  correspond 
with  the  indictment:  especially  where  accused 
testified  that  he  made  a  mistake  in  writing  the 
receipt 

[Ed.  Note.— For  other  cases,  see  Embezzle- 
ment, Cent  Dig.  |  63;   Dec  Dig.  f  41.*]. 
2.  Embezzlement  (§  88*)— Evidence. 

On  a  trial  for  the  embezzlement  of  money 
intrusted  by  prosecutor  to  accused  for  trans- 
mission to  a  bank  in  a  foreign  country,  the 
overruling  of  an. objection  to  a  question  asked 
prosecutor  as  to  whether  he  knew  whether  ac- 
cused ever  sent  the  money  to  the  foreign  bank 
was  not  erroneous. 

[Ed.  Note. — For  other  cases,  see  Embezzle- 
ment, Cent  Dig.  ff  61,  65,  66;  Dec.  Dig.  {  38.*] 
8.  Criminal   Law    (1   1170%*)  —  Appeal— 
Harmless  Ebbob  — Examination  or  Wit- 
ness. 

Alleged  error  in  overruling  an  objection 
to  a  question  propounded  to  prosecutor  while 
testifying  as  a  witness  was  not  prejudicial, 
where  the  witness  apparently  did  not  under- 
stand the  question  and  gave  a  meaningless  an- 
swer. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |§  3129-3135;  Dec  Dig.  8 
1170%.*] 

4.  Criminal  Law  (§§  419,  420*)— Evidence— 
Hearsay  Evidence. 

The  testimony  of  a  witness  as  to  state- 
ments made  by  a  person  not  a  witness  in  the 
case  is  properly  excluded  as  hearsay. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  55  973-983;  Dec  Dig.  g§  419, 
420.*] 

5.  Criminal  Law   (|  834*)— Instsuotions— 
Application  to  Facts. 

A  requested  instruction  la  properly  mod- 
ified by  calling  the  attention  of  the  jury  to  the 
testimony  which  must  be  considered  in  making 
application  of  the  principle  of  law  contained  in 
the  instruction. 

[Ed.  Note — For  other  cases,  see  Criminal 
Lawj  Cent  Dig.  f|  2013,  2014;    Dec  Dig.  ( 


6.  Embezzlement   (f  9*)— Acts  Constitut- 
ing Offense. 

A  depositor  in  a  bank  directed  the  banker 
to  set  aside  $600  of  the  deposit  for  transmis- 
sion by  the  banker  to  a  bank  in  a  foreign  coun- 
try. The  banker  entered  in  the  passbook  the 
withdrawal  of  $600  from  the  deposit,  and  made 
an  entry  of  the  amount  of  the  balance,  and 
gave  the  depositor  a  receipt  for  $600 
tor  transmission  to  the  foreign  bank.  He  did 
not  transmit  the  money,  nor  give  any  explana- 
tion for  bis  failure  so  to  do.  Held,  that  the 
feneral  deposit  was  converted  into  a  special 
eposit  to  the  amount  of  $600,  and  became  a 
a  fund  in  the  hands  of  the  banker,  and  he  was 
guilty  of  embezzlement,  when  he  fraudulently 
converted  the  same  to  his  own  use. 

[Ed.  Note. — For  other  cases,  see  Embezzle- 
ment, Cent  Dig.  (  7;  Dec  Dig.  f  9.*] 

7.  Banks  and  Banking  (§§  119,  153*)— Rela- 
tion of  Bankeb  and  Depositob. 

The  ordinary  relation  of  a  banker  and  a 
depositor  is  that  of  debtor  and  creditor  aris- 
ing on  a  general  deposit;  but,  without  actual 
delivery  to  the  depositor  and  a  redeposit  by 
him  for  a  special  purpose,  the  general  deposit 
may  by  agreement  be  converted  into  a  special 
deposit,  and  become  a  fund  in  the  hands  of  the 
banker  for  the  specific  purpose  of  creating  a 
special  deposit  and  such  fund  is  impressed  with 
a  trust,  a  violation  of  which  is  a  fraud. 

TEd.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  §j  289-292,  356,  483-501 ; 
Dec.  Dig.  §8  119,  153.*] 

Exceptions  from  Superior  Court,  Washing- 
ton County ;  George  T.  Brown,  Judge. 

Joseph  S.  Grills  was  convicted  of  embez- 
zlement, and  he  brings  exceptions.  Over- 
ruled, and  cause  remitted  for  further  pro- 
ceedings. 

Harry  P.  Cross,  Asst  Atty.  Gen.,  for  the 
State.  John  W.  Sweeney,  of  Westerly,  for 
defendant 


SWEETLAND,  J.  This  is  an  indictment 
charging  embezzlement  The  indictment  is 
in  seven  counts,  and  with  slight  variations 
In  language  the  several  counts  substantially 
charge  that  at  Westerly,  on  the  1st  day  of 
July,  1908,  the  respondent  was  intrusted 
with  money  to  the  amount  of  $600  by  one 
Glacchino  Spennato  for  the  specific  purpose 
of  sending,  transmitting,  and  remitting  said 
money  to  the  Postal  Savings  Bank,  of  the 
city  of  Rome,  in  the  kingdom  of  Italy,  and 
that  the  respondent,  contrary  to  such  specific 
purpose,  did  embezzle  said  money  and  did 
fraudulently  convert  the  same  to  his  own  use. 
To  this  indictment  the  respondent  pleaded 
not  guilty,  and  the  same  was  tried  in  the 
superior  court  for  the  county  of  Washington 
before  Mr.  Justice  Brown  sitting  with  a 
Jury.  The  Jury  returned  a  verdict  of  guilty. 
The  defendant's  motion  for  a  new  trial  was 
denied  by  said  Justice.  The  case  is  before 
us  upon  exceptions  to  certain  rulings  made 
by  said  justice  during  the  trial,  and  to  the 
decision  of  said  Justice  denying  said  motion 
for  a  new  trial. 

At  said  trial  the  respondent,  as  a  witness, 
contradicted,  in  certain  particulars,  the  tes- 
timony of  Bald  Glacchino  Spennato  as  to  the 


•For  otner  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  &  Am.  Dig.  Key-No.  Series  &  Rep'r  Indexes 
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transaction  npon  which  the  counts  of  the 
indictment  are  based.  However  from  all 
the  evidence,  the  jury  were  warranted  In 
finding  the  essential  facts  to  be  as  follows: 
The  respondent,  an  Italian  by  birth,  conduct- 
ed a  banking  business  In  said  Westerly.  The 
eald  Spennato,  also  an  Italian  by  birth,  made 
deposits  of  money  with  the  respondent  as 
banker,  and  received  from  the  respondent  a 
passbook,  the  printed  parts  of  which  were 
In  the  Italian  language,  and  in  which  the 
deposits  and  withdrawals  were  entered  also 
in  Italian.  On  August  3,  1908,  the  said  Spen- 
nato had  on  deposit  with  the  respondent  as 
such  banker  the  sum  of  $644.  On  said  day, 
the  same  being  within  six  months  after  the 
date  of  the  embezzlement  alleged  in  said 
Indictment,  the  said  Spennato  directed  the 
respondent  to  send  $600  of  said  sum  on  de- 
posit with  tbe  respondent  to  a  bank  in  Rome 
known  as  the  Postal  Savings  Bank,  there 
to  be  deposited  in  the  name  of  said  Spen- 
nato, and  to  obtain  for  said  Spennato  from 
said  bank  at  Rome  a  book  showing  said  de- 
posit in  the  name  of  Spennato.  This  the 
said  respondent  undertook  to  do,  and  set 
apart  the  sum  of  $600  from  the  deposit  of 
said  Spennato  for  that  purpose.  As  a  part 
of  the  transaction  the  respondent  wrote  in 
said  passbook,  on  a  page  designated  for 
withdrawals,  words  in  Italian  which,  trans- 
lated Into  English  are,  "August  3,  1008,  sent 
to  Rome  $600.00;"  and  at  the  same  time 
he  delivered  to  said  Spennato  a  paper,  partly 
printed  and  partly  written  in  the  Italian  lan- 
guage. The  written  portions  were  written 
by  the  respondent  The  contents  of  this 
paper,  which  are  essential,  translated  into 
English,  are:  "Westerly,  R.  I.,  August  3, 
1908.  Received  from  Mr.  Michael  Angelo 
Spennato,  son  of  Glacchino,  three  thousand 
Italian  lire,  to  be  remitted  to  the  Postal 
Savings  Bank,  Post  Office  of  Rome.  [Signed] 
Joseph  S.  Grills."  The  words  "Michael  An- 
gelo Spennato,  son  of  Glacchino,"  appearing 
in  this  receipt,  were  written  by  mistake  for 
"Glacchino  Spennato,  son  of  Michael  Angelo." 
Three  thousand  lire  are  the  equivalent  in 
Italian  money  of  $600  American  money.  On 
two  occasions  the  said  Spennato  asked  the 
respondent  for  the  book  that  was  to  come 
from  Rome,  and  the  respondent  replied  that 
it  had  not  come,  but  that  it  would  arrive 
later.  The  respondent  has  not  forwarded 
said  $600  to  Rome,  and  has  not  repaid  said 
sum  to  said  Spennato. 

[1  ]  The  respondent  urges  his  exception  tak- 
en at  the  trial  to  the  admission  in  evidence 
of  tbe  above-described  receipt,  on  the  ground 
that  the  respondent  is  charged  In  the  Indict- 
ment with  embezzling  $600  from  Glacchino 
Spennato,  and  the  receipt  by  its  terms  Is  for 
3,000  Italian  lire  received  from  Michael  An- 
gelo Spennato,  son  of  Glacchino.  The  re- 
spondent excepted,  on  the  ground  that  said 
receipt  did  not  correspond  with  the  allega- 
tions of  the  indictment,  and  should  have 


been  excluded  because  of  the  variance.  The 
exception  is  without  merit  The  witness 
Spennato  testified  that  he  directed  the  re- 
spondent to  send  to  Rome  $600,  and  the 
entry  upon  the  passbook  made  as  a  part  of 
the  transaction  Is  of  the  withdrawal  of  $600 
from  the  deposits.  The  receipt  was  properly 
admitted  in  evidence  as  a  writing  delivered 
as  part  of  the  transaction.  It  may  also  be 
said  that  In  his  testimony,  given  later  at 
the  trial,  the  respondent  testified  that  be  was 
requested  to  forward  $600  to  Rome,  and 
also  that  the  name  "Michael  Angelo  Spen- 
nato" was  written  In  the  receipt  through  bis 
mistake. 

[2,  3]  The  respondent  also  excepted  to  the 
ruling  of  said  Justice  permitting  the  Attorney 
General  to  ask  the  witness  Glacchino  Spen- 
nato, "Do  you  know  whether  Joseph  S.  Grills 
ever  sent  your  $600  to  the  Postal  Savings' 
Bank  In  Rome?'  This  exception  is  without 
merit  Also  its  admission  was  not  prejudicial 
to  the  respondent  for  the  witness,  appar- 
ently not  understanding  the  question,  replied, 
"For  my  money."  The  question  was  not  fur- 
ther pressed  by  the  state. 

[4]  The  respondent  excepted  to  the  ruling 
of  said  justice  excluding  testimony  as  to 
statements  made  to  a  third  person  by  one 
Rosario  Spennato,  a  brother  of  said  Glac- 
chino. The  said  Rosario  was  not  a  witness 
in  the  case.  Such  testimony  would  have 
been  of  hearsay,  and  was  properly  excluded. 

[E]  The  respondent  takes  nothing  by  his 
exception  to  the  modification  by  said  justice 
of  the  respondent's  third  request  to  charge. 
The  justice  instructed  the  jury,  in  substance, 
as  requested ;  but  in  connection  with  said 
charge  he  properly  called  the  attention  of 
the  jury  to  the  testimony  which  should  be 
considered  by  them  in  making  application  of 
the  legal  principles  contained  In  the  charge. 

[6]  The  respondent's  exceptions  to  the  re- 
fusal of  the  justice  to  direct  a  verdict  for 
the  respondent  at  the  close  of  the  testimony, 
to  his  refusal  to  charge  the  jury  in  accord- 
ance with  the  respondent's  first  and  fourth 
requests  to  charge,  and  to  his  denial  of  the 
respondent's  motion  for  a  new  trial,  are  all 
based  upon  the  same  contention  of  the  re- 
spondent and  will  be  considered  together. 
The  respondent  claims  that  as  the  evidence 
discloses  that  tbe  said  Glacchino  Spennato 
did  not  on  said  August  3,  1908,  deliver  $600 
to  the  respondent,  and  the  respondent  did  not 
on  that  day  actually  receive  $600  In  cash 
from  Spennato  for  tbe  specific  purpose  of 
forwarding  the  same  to  Rome,  the  respondent 
should  not  have  been  found  guilty  of  em- 
bezzling $600  from  said  Spennato  as  charged 
in  the  indictment  As  we  have  said,  the 
jury  were  warranted  in  finding  from  the 
testimony  that  on  said  August  3,  1908,  the 
respondent  upon  the  order  of  Spennato  sep- 
arated and  set  aside  the  sum  of  $600  from 
the  rest  of  the  deposit  of  said  Spennato,  and 
held  that  sum  as  a  special  deposit  for  the 


Digitized  by 


Google 


B.I.) 


HATDEN  v.  HASBROUCK. 


specific  purpose  named  1b  the  Indictment 
The  respondent  entered  In  said  passbook  that 
on  August  3,  1908,  $600  was  withdrawn  from 
the  deposit  On  the  other  side  of  the  pass- 
book, on  a  page  designated  for  deposits,  the 
respondent  after  allowing  Spennato  the 
amount  In  his  favor  on  exchange,  made  an 
entry  of  the  amount  of  the  balance  of  the 
deposits  after  said  withdrawal;  and  in  his 
testimony  he  said  that  Spennato  after  that 
date  was  entitled  to  the  interest  of  4  per 
cent,  which  the  respondent  allowed  on  de- 
posits, only  on  said  balance.  Furthermore, 
he  gave  to  Spennato  the  receipt  before  men- 
tioned. This  evidence,  showing  the  separa- 
tion of  $600  from  the  other  deposits,  was 
uncontradicted.  The  respondent  at  the  trial 
made  no  explanation,  consistent  with  good 
faith  on  his  part  as  to  why  he  had  not  for- 
warded said  sum  to  Rome  or  returned  it  to 
Spennato.  The  Justice  carefully  instructed 
the  jury  that  they  should  not  find  the  re- 
spondent guilty  unless  they  found  from  the 
testimony  that  at  the  request  of  Spennato 
the  respondent  had  set  apart  the  sum  of 
$600  and  held  that  sum  as  a  special  de- 
posit tor  the  specific  purpose  of  forwarding 
it  to  Rome,  and  also  that  he  failed  to  so 
forward  it  in  consequence  of  some  fraudu- 
lent use  or  conversion  on  his  part  of  said 
$600. 

[7]  The  ordinary  relation  of  a  banker  and 
his  customer  is  that  of  debtor  and  creditor 
as  to  the  deposits  made'  by  the  customer 
with  the  banker.  This  relation,  arising  upon 
a  general  deposit,  may  be  changed  as  to  the 
whole  or  a  part  of  such  general  deposit 
Without  actual  delivery  to  the  customer,  and 
a  redeposlt  by  him  tor  a  special  purpose, 
such  general  deposit  by  agreement  may  be 
converted  into  a  special  deposit  and  become 
a  fund  in  the  hands  of  the  banker  with 
which  he  is  Intrusted  for  the  specific  pur- 
pose named  in  the  agreement  creating  the 
special  deposit  Such  fund  is  impressed 
with  a  trust,  the  violation  of  which  Is  a 
fraud.  People  v.  Oity  Bank,  96  N.  X.  32. 
The  use  of  such  fund  by  the  banker  contrary 
to  the  provisions  of  the  trust  would  amount 
to  a  fraudulent  conversion  of  such  fund, 
and  would  render  the  banker  guilty  of  em- 
bezzlement under  the  provisions  of  the  stat- 
ute, unless  such  act  of  the  banker  was  satis- 
factorily explained  as  being  consistent  with 
good  faith.  This  was  the  view  of  the  law 
taken  by  Mr.  Justice  Brown,  and  was  the 
basis  of  his  rulings  and  decision,  to  which 
the  exceptions  now  under  consideration  were 
taken.  In  our  opinion,  said  rulings  and 
decision  were  without  error. 

All  of  the  respondent's  exceptions  are  over- 
ruled, and  the  case  is  remitted  to  the  supe- 
rior court  for  further  proceedings  upon  the 
verdict 


HATDEN  v.  HASBROUCK. 

(Supreme  Court  of   Rhode  Island.     Dec.   20, 

1912.) 
Libel  and   Slandeb    (|   101*)— Privileged 

Communications— Malice. 

In  an  action  for  slander,  alleged  to  have 
been  uttered  by  defendant  on  a  privileged  oc- 
casion, the  fact  that  witnesses,  in  detailing  the 
alleged  slander,  attempted  to  portray  defend- 
ant's action  in  speaking  the  slanderous  words, 
and  uttered  them  in  a  contemptuous  and  sneer- 
ing tone,  was  insufficient  to  justify  an  inference 
that  defendant  was  actuated  by  express  malice. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  il  278-280;  Dec.  Dig.  | 
101.*] 

Action  by  Katherine  A  Hayden  against 
Gertrude  S.  Hasbrouck.  Verdict  having  been 
rendered  for  plaintiff,  defendant  brought  ex- 
ception to  the  court's  refusal  to  direct  a  ver- 
dict for  defendant  which  was  sustained  (84 
Atl.  1087),  and  plaintiff  given  an  opportunity 
to  show  cause  why  judgment  should  not  be 
entered  for  defendant  Case  remitted  to  su- 
perior court,  with  directions  to  enter  judg- 
ment for  defendant 

Gardner,  Plrce  &  Thornley  and  Thomas  F. 
Cooney,  all  of  Providence  (William  H.  Cam- 
field,  of  Providence,  of  counsel),  for  plaintiff. 
P.  H.  Quinn,  Waterman  &  Greenlaw,  and 
Charles  E.  Tilley,  all  of  Providence,  for  de- 
fendant 

PER  CURIAM.  The  plaintiff  has  been 
heard  to  show  cause  why  judgment  should 
not  be  ordered  for  the  defendant  In  addi- 
tion to  the  argument  upon  questions  of  law 
and  fact,  which  were  fully  considered  by 
the  court  before  rendering  its  opinion  in  the 
case,  the  plaintiff's  counsel  has  urged  to  us 
that  the  tone  and  manner  in  which  the  wit- 
nesses, Mrs.  Lake  and  Mrs.  Grieve,  repeated 
before  the  jury  the  alleged  slanderous  words 
of  the  defendant,  and  the  appearance  of  the 
defendant  herself  upon  the  witness  stand, 
warranted  the  jury  in  finding  that  upon  the 
privileged  occasion  in  question  the  defendant 
was  actuated  by  ill  will  towards  the  plain- 
tiff. The  argument  of  counsel  appears  to  be 
that  from  the  contemptuous  and  sneering 
tone  employed  by  Mrs.  Lake  and  Mrs.  Grieve, 
the  jury  were  warranted  In  conjecturing  that 
these  witnesses  were  attempting  to  give  an 
imitation  of  the  tone  used  by  the  defendant 
in  her  interview  with  them,  although  they 
did  not  so  state;  that  the  jury  were  justified 
in  believing  that  this  attempted  imitation 
was  accurate;  and  that  the  jury  might  con- 
clude, from  the  defendant's  tone  and  man- 
ner thus  portrayed,  that  she  was  moved  by 
hatred  and  ill  will  toward  the  plaintiff.  Such 
conjecture  and  conclusion  by  the  jury  would 
have  been  unwarranted.  Admitting  that  the 
testimony  of  the  plaintiff's  witnesses  was 
given  at  the  trial  with  all  the  vindictiveness 
of  tone  and  manner  which  the  plaintiff 
claims  for  It,  the  evidence  Is  entirely  lnsuf- 
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flclent  to  Justify  the  submission  of  the  case 
to  the  Jury  upon  the  question'  of  express 
malice  on  the  part  of  the  defendant 

The  case  to  remitted  to  the  superior  court, 
with  direction  to  enter  Judgment  for  the  de- 
fendant for  costs. 


BENSON  v.  NEW  YORK,  N.  H.  &  H.  R.  CO. 

(Supreme  Court  of  Rhode  Island,     Dec.  20, 
1912.) 

Action  by  James  H.  Benson  against  the  New 
York,  New  Haven  &  Hartford  Railroad  Com- 
pany. There  was  a  directed  verdict  for  de- 
fendant On  motion  by  plaintiff  to  amend  bis 
motion  to  the  appellate  division  to  annul  the 
order  directing  the  verdict    Granted. 

John  W.  Hogan,  of  Providence,  for  plaintiff. 
Joseph  C.  Sweeney,  Clifford  Whipple,  and  O. 
Frederick  Frost  all  of  Providence,  for  defend- 
ant 

PER  CURIAM.  Plaintiff's  motion  to  amend 
his  "motion  to  appellate  division  to  annul  or- 
der directing  verdict  because  unconstitutional," 
filed  October  1, 1904,  granted. 


MARCOTTE  ▼.  MAYNARD  SHOE  CO. 

(Supreme  Court  of  New  Hampshire.    Sullivan. 
Nov.  6,  1912.) 

1.  Master  and  Servant  (f  288*)— Injuries 
to  Servant— Assumed  Risk. 

Plaintiff's  hand  was  drawn  between  the 
rolls  of  a  machine,  and  seriously  injured  as 
he  was  feeding  certain  friction  cloth  into  it 
He  received  his  Injury  within  a  minute  after 
he  bad  been  sent  to  the  rear  of  the  machine. 
He  had  never  worked  there  before,  and  was 
not  instructed  as  to  the  safe  method  of  doing 
the  work,  nor  warned  of  the  dangers  he  was 
liable  to  encounter.  The  work  called  for  quick 
action  and  a  thorough  knowledge  of  conditions. 
The  place  was  insufficiently  lighted,  and  light 
was  necessary  to  enable  one  to  judge  accurate- 
ly of  the  progress  of  the  friction  toward  the 
rolls  and  the  distance  from  the  rolls  at  which 
the  operative  should  remove  his  hand  to  avoid 
injury.  The  heat  of  the  rolls  gave  some  warn- 
ing of  the  approach  of  danger,  but  was  inad- 
equate owing  to  the  added  peril  of  the  sticky 
condition  of  the  friction.  Held,  that  the  dan- 
ger was  not  so  obvious  that  plaintiff  would  be 
held  to  have  known  and  appreciated  it  and 
assumed  the  risk  as  a  matter  of  law. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  1088-1088;  Dec.  Dig.  i 
288.*] 

2.  Masteb  and  Servant  (|  153*)— Injuries 
to  Servant  —  Negligence  —  Duty  to  In- 
struct. 

Where  defendant,  in  the  manufacture  of 
rubber  cloth,  knew  or  ought  to  have  known  of 
the  sticky  character  of  friction  which  was 
passed  through  heated  rolls  in  the  process  of 
manufacture,  the  absence  of  adequate  light 
near  the  rolls,  their  speed,  and  the  conse- 
quent danger  an  inexperienced  employe  was 
liable  to  encounter  in  guiding  the  friction 
through  the  rolls,  such  knowledge  imposed  a 
duty  to  warn  and  instruct 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |{  314-317;    Dec  Dig.  f 


3.  Trial  (I  287*)—  Request  to  Charge  — 
Modification. 

Defendant  cannot  complain  of  the  refusal 
of  a  request  to  charge,  which  was  given  so 
far  as  it  was  applicable  to  the  conclusions  of 
fact  which  might  be  drawn  from  the  evidence; 
additional  instructions  being  given  to  the  extent 
that  the  evidence  warranted  a  finding  of  other 
facts  Tendering  the  previous  conclusion  imma- 
terial. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  ||  668-672,  674;    Dec  Dig.  |  267.*] 

4.  Trial  (|  267*) —Request  to  Charge  — 
Modification  of  Language. 

Where  a  request  is  given  In  substance, 
it  is  not  material  that  the  language  is  changed. 

[Ed.  Note.— For  other  cases,  see  TriaL  Cent. 
Dig.  ||  668-672,  674;   Dec  Dig.  |  267?] 

5.  Trial  (|  260*)— Instructions— Requests. 

Where,  in  an  action  for  injury  to  a  serv- 
ant by  getting  his  hand  caught  between  the 
rolls  of  a  machine,  there  was  some  evidence 
that  the  absence  of  sufficient  light  contributed 
to  cause  the  accident,  and  the  court  charged 
that,  unless  the  absence  of  light  No.  2  or  any 
of  the  lights  helped  to  cause  the  injury,  then 
the  question  of  the  absence  of  light  was  im- 
material, it  was  not  error  to  refuse  to  charge 
that  the  jury  must  find  that  the  absence  of  light 
No.  2  was  not  a  contributing  cause  of  the  ac- 
cident if  they  believed  plaintiff's   testimony. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  ||  651-659;   Dec  Dig.  |  260.*] 

6.  Master  and  Servant   (|  293*)— Injuries 
to  Servant— Safe  Place  to  Work. 

Where  a  servant  was  injured  by  getting 
bis  hand  caught  between  the  rolls  of  a  ma- 
chine, alleged  to  have  been  due  in  part  to  in- 
sufficient light,  the  court  properly  charged  that 
it  was  the  master's  duty  to  provide  a  reason- 
ably safe  place  for  the  servant  to  work,  to 
use  ordinary  care  when  putting  an  employe"  to 
work  about  a  dangerous  machine  with  which 
he  was  not  acquainted,  to  instruct  him  as  to  his 
duties  and  warn  him  as  to  the  dangers,  etc 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  ||  1148-1161;  Dec  Dig. 
|  293.*] 

7.  Master  and  Servant  (|  270*)— Evidence 
—Other  Accidents — Similar  Conditions. 

In  an  action  for  injuries  to  a  servant  by 
getting  his  hand  caught  between  the  rolls  of 
a  machine,  defendant's  counsel  asked  a  wit- 
ness working  on  the  same  machine  opposite  to 
plaintiff  if  his  hand  got  hurt  that  night  in  the 
same  machine.  Held  that,  the  conditions  un- 
der which  the  witness  was  working  being  sim- 
ilar to  those  under  which  plaintiff  was  injured, 
the  question  was  competent. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent.  Dig.  H  913-927,  932;  Dec  Di*. 

&  Appeal  and  Error  ({  1060*)— Statements 
of  Counsel— Invited  Remarks. 

Defendant's  counsel  having  asked  a  wit- 
ness with  reference  to  a  similar  accident  de- 
fendant was  not  prejudiced  by  the  suggestion 
of  plaintiff's  counsel  that  plaintiff  would  ex- 
pect the  right  to  offer  similar  testimony  as  to 
other  accidents  If  the  question  was  allowed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  4135;  Dec  Dig.  1 1060.*] 

Exceptions  from  Superior  Court,  Sullivan 
County;  Wallace,  Judge. 

Action  by  Alfred  Marcotte  against  the 
Maynard  Shoe  Company  for  personal  in- 
juries to  plaintiff  while  employed  In  the  rub- 
ber shop  of  defendant's  shoe  factory.    Ver- 
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diet  for  plaintiff,  and  defendant  brings  ex- 
ceptions.   Overruled. 

The  plaintiff  was  Injured  while  working 
upon  a  machine  known  as  a  calender,  which 
consisted  In  part  of  three  hollow  metal  cyl- 
inders set  one  over  another  in  an  iron  frame, 
and  here  designated  as  G,  D,  and  E,  from 
above  downward.  The  cylinders  were  about 
six  feet  in  circumference,  and  could  be  heat- 
ed by  steam.  They  were  adjustable,  and 
could  be  brought  into  close  contact  or  sep- 
arated several  inches.  Cylinders  O  and  E 
revolved  in  the  same  direction,  and  D  in 
the  opposite  direction.  At  high  speed  they 
made  a  complete  revolution  in  about  14  sec- 
onds. The  function  of  the  machine  was  to 
press  material  which  was  run  through  it 
and  at  the  same  time  apply  heat  The  bot- 
tom of  the  lowest  cylinder  (E)  was  a  few 
inches  above  the  floor,  and  the  top  of  the 
highest  one  (G)  was  about  six  feet  above  the 
floor.  In  front  of  the  machine,  at  a  height 
opposite  the  point  of  contact  between  C  and 
D  and  from  two  to  three  feet  therefrom, 
was  a  small  roll  (A),  upon  which  the  cloth 
which  was  to  be  run  through  the  machine 
was  placed.  From  A  the  cloth  passed  be- 
tween C  and  D;  thence  over  roll,  F,  situated 
at  the  back  of  the  machine  at  about  the 
same  height  as  A,  and  distant  about  16 
inches  from  the  point  of  contact  between  G 
and  D;  thence  downward  around  roll  O,  sit- 
uated directly  beneath  F,  and  a  little  below 
the  point  of  contact  between  D  and  -E; 
thence  between  D  and  E,  to  be  wound 
around  roll  B,  situated  16  Inches  above  the 
floor  and  almost  directly  beneath  roll  A. 
In  the  operation  of  the  machine  for  friction- 
ing,  a  substance  known  as  "friction  gum"  or 
composition  was  put  upon  C  on  the  front 
of  the  machine  until  it  covered  the  surface 
of  D  to  a  depth  of  about  an  eighth  of  an 
inch.  Then  the  cloth  on  A  was  fed  between 
G  and  D  and  took  the  course  above  describ- 
ed. As  the  cloth  passed  between  the  cylin- 
ders, the  gummy  substance  was  pressed  into 
it  by  C  and  D;  the  latter  being  heated.  The 
cloth  sometimes  was  torn  or  wrinkled  in 
passing  between  G  and  D;  and  in  that  case 
It  was  necessary  that  an  employe  should 
grasp  the  edge  of  the  fabric  and  guide  it 
around  F  and  G,  and  between  D  and  E. 
This  was  what  the  plaintiff  was  doing  at  the 
time  of  his  injury.  While  so  engaged  at 
the  back  of  the  machine,  in  a  place  which  he 
alleged  was  Insufficiently  lighted,  his  left 
band  adhered  to  the  sticky  fabric,  and  was 
drawn  between  the  cylinders;  the  injuries 
thus  sustained  resulting  in  the  loss  of  his 
arm.  The  plaintiff's  evidence  tended  to 
prove  that  he  was  Ignorant  of  the  peculiar 
danger  incident  to  the  work  of  guiding  the 
cloth  between  the  hot  cylinders,  and  that 
be  had  received  no  warning  or  Instruction 
concerning  it 

The  defendants  excepted  to  the  denial  of 
their  motions  for  a  nonsuit,  and  the  direc- 


tion of  a  verdict  in  their  favor,  and  to  the 
refusal  of  the  court  to  give  the  following 
instructions : 

"(1)  If  the  master  had  provided  sufficient 
lamps  on  the  premises  for  use  of  the  em- 
ployes, so  that  they  could  *  readily  obtain 
them  by  asking  for  them,  it  had  done  its 
duty  as  to  lighting;  and,  if  the  foreman  of 
the  shop  had  neglected  to  have  a  light  put 
on  under  the  circumstances,  still  the  master 
would  not  be  liable. 

"(2)  Unless  the  absence  of  light  No.  2 
helped  to  cause  the  injury,  then  the  question 
of  the  absence  of  that  light  is  Immaterial 
and  you  need  not  consider  it  and  it  is  to 
have  no  effect  upon  your  verdict. 

"(3)  If  you  believe  the  plaintiff's  testi- 
mony, then  the  absence  of  light  No.  2  is  im- 
material and  you  need  not  consider  it" 

The  court  charged  the  jury  in  part  as  fol- 
lows: "If  all  the  conditions  of  this  ma- 
chine upon  which  the  plaintiff  was  working 
were  known  to  him,  and  he  appreciated  the 
danger  therefrom,  he  assumed  the  risk  of 
being  injured,  and  cannot  recover.  If  the 
plaintiff  had  knowledge  of  the  facts  suffi- 
cient to  charge  him  with  knowledge  of  the 
danger,  he  assumed  the  risk  of  injury.  On 
the  other  hand,  if  he  did  not  know  of  the 
danger,  or  as  a  person  of  ordinary  pru- 
dence ought  not  to  have  known  of  it  or  ap- 
preciated it,  then  he  has  not  assumed  the 
risk,  and  is  not  barred  from  recovery  on 
that  account.  If  he  did  know  and  appreciate 
the  danger  from  the  rolls  and  the  sticky 
cloth  on  the  rolls,  in  the  situation  in  which 
he  was  placed,  then  he  cannot  recover  be- 
cause it  was  a  risk  which  he  assumed.  If 
he  did  not  understand  and  appreciate,  then 
he  Is  not  precluded  from  recovering  on  this 
ground.  It  is  the  duty  of  the  master  to 
provide  the  servant  with  a  reasonably  safe 
place  in  which  to  perform  the  work  required 
to  be  done,  and  to  use  ordinary  care,  when 
putting  an  employe  at  work  about  dangerous 
machinery  with  which  he  Is  not  acquainted 
and  where  he  cannot  reasonably  be  expect- 
ed to  know  about  the  dangers  of  his  work, 
to  Instruct  him  as  to  his  duties  and  warn 
him  as  to  the  dangers  incident  to  his  em- 
ployment As  the  case  stands  here,  these 
are  the  only  matters  in  which  the  plaintiff 
complains  the  defendants  have  been  remiss 
in  their  duty  to  him,  namely,  failure  to 
supply  him  with  a  proper  place  in  which  to 
work — that  is,  a  well  lighted  place,  because 
that  is  the  only  complaint  he  makes — and 
failure  to  instruct  and  warn  him  in  regard 
to  the  dangers  of  the  business.  The  plain- 
tiff complains  that  the  defendants  were 
remiss  in  their  duty  of  lighting  the  place 
of  work  in  two  respects:  First  the  plaintiff 
says  that  the  defendants  did  not  furnish  suf- 
ficient lights  whereby  the  place  of  the  acci- 
dent could  be  properly  lighted;  that  is,  he 
says  that  generally  they  had  not  made  ar- 
rangements for  a  sufficient  number  of  lamps 
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whereby  this  place  would  be  properly  Il- 
luminated, If  all  were  lighted.  Second,  he 
says  that  one  of  the  lamps  placed  nearest 
the  work  was  not  lighted  at  the  time  of  the 
accident  As  to  the  first  complaint,  it  was 
the  duty  of  the  defendants  to  exercise  ordi- 
nary care  to  furnish  suitable  lamps  or  lights 
at  the  place  of  work ;  and,  If  they  failed  to 
do  so,  they  were  remiss  in  their  duty.  As  to 
the  second  complaint,  if  the  defendants  fur- 
nished sufficient  and  suitable  lights -or 'lamps 
for  the  work,  to  be  used  by  the  servant  as 
needed  In  the  course  of  the  work,  they  per- 
formed their  full  duty  In  this  respect  and 
are  not  liable  for  the  negligence  or  failure 
of  their  servants  to  light  these  lamps,  except 
In  one  contingency  to  which  I  will  now  call 
your  attention.  If  the  lamp  In  question — 
that  Is,  No.  2  at  the  back  of  the  machine — 
was  not  lighted  for  so  long  a  time  that  the 
defendants  ought  to  •  have  discovered  this 
neglect  by  ordinary  care,  and  this  light  was 
essential  to  the  proper  lighting  of  the  place, 
then,  If  the  defendants  did  not  see  that  It 
was  lighted,  their  failure  to  do  so  would  be 
negligence  on  their  part  If  the  defendants 
installed  that  light  and  furnished  for  the 
servants  sufficient  lamps  to  be  used  when- 
ever It  was  necessary,  they  are  not  to  blame 
because  a  fellow  servant  of  the  plaintiff  fail- 
ed to  light  that  lamp,  unless  It  had  been  un- 
llghted  and  unused  for  such  a  long  time 
that  they  ought  in  the  exercise  of  ordinary 
care,  to  have  known  that  It  was  habitually 
unllghted.  In  that  case  they  would  be  liable. 
The  bulb  was  actually  gone  for  two  weeks. 
There  Is  some  evidence  you  will  consider 
whether  they  furnished  enough  of  those  that 
could  be  used  any  time  when  needed.  Un- 
less the  absence  of  light  No.  2  or  any  of 
the  lights  helped  to  cause  the  Injury,  then 
the  question  of  the  absence  of  light  Is  Im- 
material, you  need  not  consider  It,  and  it 
will  have  no  effect  on  your  verdict;  and 
this  Is  so  whether  you  find  the  absence  of 
light  Is  wholly  immaterial  on  the  testimony 
of  the  plaintiff,  or  any  of  the  other  witnesses 
in  the  case.  This  is  a  material  thing  and 
one  you  want  to  carefully  consider.  The 
defendants  say  not  only  that  they  performed 
their  duty  in  respect  to  lighting  the  prem- 
ises, but  that  whether  they  did  or  not  is 
wholly  immaterial.  You  will  consider  care- 
fully how  that  Is,  because  if  the  defendants 
were  remiss  in  their  duty  in  this  respect 
and  their  negligence  in  this  particular  had 
nothing  to  do  with  the  accident,  it  is  a  mat- 
ter which  you  will  not  consider  in  determin- 
ing the  case.  Tou  will  not  hold  the  defend- 
ants liable  on  that  account  if  it  was  not  the 
cause  of  the 'plaintiff's  injury." 

The  defendants  excepted  "to  so  much  of 
the  charge  as  Instructs  the  Jury  (1)  that 
the  master  is  bound  to  provide  a  safe  place 
to  work,  because  it  is  Inapplicable  to  this 
case,  and  (2)  to  so  much  of  the  'charge  as 
instructs  that  the  master  Is  liable  If  he  had 


provided  lamps  and  had  failed  to  see  that 
they  were  lighted." 

Edward  R.  Buck,  of  Windsor,  and  Hollis 
&  Murchle,  of  Concord,  for  plaintiff.  Sam- 
uel W.  Emery,  of  Boston,  Mass.,  and  Hosea 
W.  Parker,  of  Claremont  for  defendant 

BINGHAM,  J.  The  defendants  say  that 
their  motions  for  a  nonsuit  and  a  verdict 
should  have  been  granted  and  assign  the  fol- 
lowing reasons:  (1)  That  there  was  no  evi- 
dence of  any  prior  accident  due  to  the  sticky 
condition  of  the  friction,  from  which  it  could 
be  found  that  the  defendants  knew  of  this 
source  of  danger  and  were  chargeable  with 
a  duty  to  warn  the  plaintiff;  (2)  that  the 
absence  of  light  was  in  no  sense  a  contribut- 
ing cause  of  the  accident;  (3)  that  it  was  Im- 
possible the  accident  should  have  happened 
by  reason  of  the  plaintiffs  inability  to  with- 
draw his  hand  from  the  friction  because  of 
its  sticky  condition;  that  of  necessity  he 
had  to  let  go  of  the  friction  while  it  was 
passing  under  roll  G,  and  therefore  he  could 
have  done*  the  same  thing  before  his  hand 
came  in  contact  with  rolls  D  and  E;  (4)  that 
the  plaintiff  knew  and  appreciated  the  dan- 
ger attending  the  work  of  guiding  the  friction 
up  to  rolls  D  and  E,  and  assumed  the  risk. 

[1]  It  appeared  in  evidence  that  the  plain- 
tiff received  his  injury  within  a  minute  aft- 
er he  was  sent  to  the  rear  of  the  machine  to 
feed  the  friction  into  the  rolls.  He  had  nev- 
er -  worked  there  before,  and  was  not  in- 
structed as  to  the  safe  method  of  doing  the 
work,  or  warned  of  the  dangers  he  was  lia- 
ble to  encounter.  The  work  called  for  quick 
action  and  a  thorough  knowledge  of  condi- 
tions. The  place  was  insufficiently  lighted. 
Light  was  necessary  to  enable  one  to  Judge 
accurately  of  the  progress  of  the  friction  to- 
ward the  calender  rolls  and  the  distance 
from  the  rolls  at  which  the  operative  should 
remove  his  hand  from  the  friction  to  avoid 
injury.  The  heat  of  the  rolls  gave  some 
warning  of  the  approach  to  danger,  but  was 
inadequate  on  account  of  the  added  peril  due 
to  the  sticky  condition  of  the  friction.  It 
was  conceded  that  the  friction  was  sticky. 
The  extent  to  which  this  quality  was  pres- 
ent was  in  dispute.  The  plaintiff  testified 
that  when  his  left  hand  was  four  or  five 
inches  from  rolls  D  and  E,  he  undertook  to 
withdraw  it  but  was  unable  to  do  so  as  it 
stuck  to  the  friction.  There  was  also  evi- 
dence that  one  would  experience  as  much  dif- 
ficulty in  withdrawing  his  hand  from  the 
friction  as  he  would  if  it  were  stuck  between 
two  sheets  of  sticky  fly  paper,  and  that  at 
the  time  of  the  accident  the  composition  of 
which  the  friction  was  made  was  so  sticky 
that  it  held  the  plaintiff  upon  roll  D  for  25 
minutes  after  roll  E  had  been  lowered  and 
until  the  doctor  came  and  removed  him.  It 
took  ten  thirty-sixths  of  a  second  for  the 
friction  to  move  toward  the  rolls  one  Inch, 
and  a  little  more  than  a  second  for  It  to 
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more  four  or  five  Inches.  It  Is  thus  seen 
that  the  sticky  condition  of  the  friction 
would  not  have  to  be  great  to  occasion  the 
delay  or  Interference  necessary  to  make  the 
difference  between  safety  and  danger,  and 
that  this  circumstance,  or  the  absence  of  ad- 
equate light,  or  both  combined,  could  have 
been  found  to  have  contributed  to  cause  the 
accident  In  view  of  the  nature  of  the 
work,  the  circumstances  under  which  It  was 
being  conducted,  and  the  plaintiff's  Inexperi- 
ence, it  cannot  be  said  that  the  danger  was 
so  obvious  that  the  plaintiff  must  have 
known  and  appreciated  it  and  assumed  the 
risk.  It  was  rather  a  question  of  fact  for 
the  Jury,  and  was  properly  left  to  them  to 
determine. 

The  contention  that  it  was  a  physical  Im- 
possibility for  the  plaintiff  to  hare  guided 
the  friction  with  his  left  hand  below  and 
under  roll  G  and  between  It  and  roll  E, 
without  letting  go,  and  that  the  accident 
could  not  hare  happened  as  he  testified  is  not 
supported  by  the  facts  presented  by  the  rec- 
ord. Roll  G  rested  in  an  adjustable  socket 
20  Inches  above  the  floor  and  from  5  to  8 
inches  distant  from  roll  E.  This  does  not 
disclose  that  it  was  impossible  for  the  plain- 
tiff to  have  done  what  he  says  be  did.  At 
the  time  of  the  accident  to  the  plaintiff,  the 
defendants  bad  been  manufacturing  friction 
at  their  plant  for  about  seven  years,  using 
the  same  formula  the  last  three  years  at 
least ;  and  for  two  weeks  or  more  Just  prior 
to  the  accident  the  work  at  the  rear  of  the 
calender  machine  had  been  carried  on  with- 
out the  aid  of  sufficient  light.  If  eridence  of 
prior  accidents  would  have  aided  the  jury 
in  arriving  at  the  conclusion  that  the  de- 
fendants were  aware  of  the  dangers  which 
an  inexperienced  employe1  would  encounter 
while  feeding  friction  into  the  rolls  at  the 
rear  of  the  machine,  and  have  laid  a  basis 
for  the  imposition  of  a  duty  to  warn  and 
instruct,  its  absence  is  of  no  moment,  as 
there  was  other  evidence  from  which  the 
same  conclusion  could  have  been  drawn. 

[2]  The  defendants  knew  or  ought  to  have 
known  of  the  sticky  character  of  the  fric- 
tion, the  absence  of  adequate  light,  the 
speed  of  the  rolls,  and  the  consequent  danger 
an  Inexperienced  employe1  was  liable  to  en- 
counter in  performing  the  service.  This 
would  justify  the  Imposition  of  a  duty  to 
warn  and  instruct. 

[3]  The  first  request  for  instructions  was 
given  so  far  as  it  was  applicable  to  certain 
oncluslons  of  fact  that  might  be  drawn 
from  the  evidence.  This  was  all  the  defend- 
ants were  entitled  to.  But  to  the  extent 
that  the  evidence  warranted  the  finding  of 
Mther  facts  rendering  the  previous  conclu- 
sion Immaterial  additional  instructions  were 
riven  to  meet  the  changed  condition.  The 
additional  instructions  were  proper.  Smith 
r.  Railroad,   73   N.    H.    825,   61    AtL   359; 


Kllnelntle  v.  Mfg.  Co.,  74  N.  H.  276,  67  AtL 
678;  Leaeotte  v.  Mfg.  Co.,  74  N.  H.  480,  69 
Atl.  640. 

[4]  The  second  request  was  given  In  sab- 
stance.  That  the  language  employed  was. 
different  is  unimportant  Bond  v.  Bean,  72 
N.  H.  444,  446,  57  Atl.  340,  101  Am.  St  Rep. 
686. 

[S]  The  third  request  was  properly  denied. 
It  required  the  court  to  instruct  the  jury  that 
they  must  find  that  the  absence  of  light  No. 
2  was  not  a  contributing  cause  of  the  ac- 
cident if  they  believed  the  plaintiff's  tes- 
timony; In  other  words,  that  there  was  no 
evidence  In  the  case  from  which  It  could  be 
found  that  the  absence  of  light  contributed 
to  cause  the  accident  It  was  but  another 
method  of  raising  the  same  question  here- 
tofore considered  upon  the  defendants'  sec- 
ond assignment  of  error  to  the  denial  of 
their  motion  for  a  nonsuit  Upon  this  ques- 
tion the  jury  were  instructed  that  "unless 
the  absence  of  light  No.  2  or  any  of  the 
lights  helped  to  cause  the  Injury*  then  the 
question  of  the  absence  of  light  is  Immateri- 
al, you  need  not  consider  it,  and  It  will  have 
no  effect  on  your  verdict;  and  this  Is  so 
whether  yon  find  the  absence  of  light  is 
wholly  immaterial  on  the  testimony  of  the 
plaintiff,  or  any  of  the  other  witnesses  in 
the  case."  This  instruction  was  applicable 
to  the  eridence,  and  was  all  the  defendants 
were  entitled  to. 

[6]  The  charge,  so  far  as  it  considered  the 
duty  of  the  master  as  to  providing  the  plain- 
tiff a  safe  place  to  work,  had  to  do  simply 
with  the  question  whether  the  light  furnished 
was  reasonably  suitable  to  enable  the  plain- 
tiff to  perform  his  work  with  safety  and 
bore  directly  on  the  increased  danger  he  was 
liable  to  encounter  If  it  was  not  No  satis- 
factory objection  to  this  part  of  the  charge 
has  been  suggested  and  we  can  conceive  of 
none.  It  was  clearly  applicable  to  the  eri- 
dence in  the  case.  The  second  exception  to- 
the  charge  raises  the  same  question  previous- 
ly considered  under  the  first  request  for  in- 
structions. 

When  the  plaintiff  offered  to  prove  by  the 
witness  Quirk  that  prior  to  the  plaintiff's 
accident  other  workmen  had  been  Injured' 
upon  the  same  machine,  it  was  conceded  that 
the  accidents  about  which  the  plaintiff  was 
seeking  to  Inquire  had  occurred  on  the  front 
side  of  the  machine,  that  they  were  not  due- 
to  the  sticky  condition  of  the  composition, 
and  whether  It  was  dark  or  light  at  the  time- 
was  not  suggested.  The  court  thereupon 
found  that  the  conditions  under  which  these 
accidents  occurred  were  not  sufficiently  sim- 
ilar to  warrant  the  admission  of  the  testimo- 
ny and,  In  its  discretion,  excluded  it  This- 
ruling,  as  applied  to  evidence  of  prior  acci- 
dents happening  under  the  conditions  enu- 
merated, was  the  law  of  the  trial.  Batch- 
elder  v.  Railway,  72  N.  H.  329,  56  Atl.  752. 
Bat  as  to  evidence  of  other  accidents,  hap- 
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it  landed  ownership  was  as  much  infringed 
ind  appropriated  by  the  defendant,  who  de- 
prived her  of  the  use  of  the  water  of  the 
river,  as  It  would  have  been  if  the  water  had 
overflowed  her  field  or  garden,  or  had  flooded 
her  dwelling  house;  and  the  damage  In  the 
decreased  value  of  her  land  might  be  much 
greater.  Damage  or  injury  to  land  In  a  legal 
as  well  as  in  a  practical  sense  means  an  in- 
fringement of  the  owner's  right  to  the  use 
and  possession  of  it  "If  the  right  of  indefi- 
nite user  is  an  essential  element  of  absolute 
property  or  complete  ownership,  whatever 
physical  Interference  annuls  this  right  takes 
'property,'  although  the  owner  may  still 
have  left  to  him  valuable  rights  (in  the  ar- 
ticle) of  a  more  limited  and  circumscribed 
nature.  He  has  not  the  same  property  that 
he  formerly  had.  Then  he  had  an  unlimited 
right  Now  he  has  only  a  limited  right  His 
absolute  ownership  has  been  reduced  to  a 
qualified  ownership.  .Restricting  A.'s  unlim- 
ited right  of  using  100  acres  of  land  to  a 
limited  right  of  using  the  same  land  may 
work  a  far  greater  injury  to  A  than  to  take 
from  him  the  title  in  fee  simple  to  one  acre, 
leaving  him  the  unrestricted  right  of  using 
the  remaining  99  acres.  Nobody  doubts  that 
the  latter  transaction  would  constitute  a 
'taking  of  property.'  Why  not  the  former?" 
Eaton  v.  Railroad,  51  N.  H.  601,  611,  512,  12 
Am.  Rep.  147. 

It  Is  clear,  then,  that  the  petition  alleges  a 
>  taking  by  the  defendant  of  the  plaintiff's 
property  in  land — a  taking  from  the  plaintiff 
of  her  common-law  right  of  using,  whenever 
she  might  choose,  the  power  of  the  stream  as 
an  incident  of  her  ownership  of  the  land. 
The  land  without  this  power  might  be  of  lit- 
tle value,  while  with  it  it  might  be  of  very 
great  value.  The  principal  value  of  the 
plaintiff's  real  estate  might  consist  in  its  nat- 
ural availability  for  the  development  of  wa- 
ter power.  To  deprive  her  without  her  con- 
sent of  this  element  of  the  value  of  her  land, 
whether  rightfully  or  wrongfully  under  the 
law,  would  be  to  deprive  her  pro  tanto  of  her 
land;  for  the  ownership  of  land  In  fee  simple 
without  the  right  to  enjoy  its  use  is  a  palpa- 
ble contradiction  of  terms.  It  Is  inconceiv- 
able that  the  Legislature  Intended  to  au- 
thorize one  riparian  owner  to  deprive  an- 
other of  the  principal  element  of  value  in 
his  land  without  compensation  therefor,  or 
that  when  it  made  It  a  condition  of  the  right 
of  flowage  that  damages  should  be  paid  for 
the  injury  to  "the  land"  thus  "overflowed, 
drained,  or  otherwise  injured  by  the  use  of 
such  dam,"  the  taking  and  appropriation  of 
the  most  valuable  part  of  the  landowner's 
interest  in  his  real  estate  should  be  deemed 
damnum  absque  injuria  when  it  consisted  of 
undeveloped  water  power.  The  language  of 
the  statute  does  not  require  such  a  construc- 
tion. "Land"  is  there  used  in  the  sense  of 
property  in  land,  for  the  taking  of  which 
damages  must  be  paid.  Such,  at  least  is  not 
an  unreasonable' construction  of  the  word. 


This  fact  in  connection  with  the  practical 
absurdity  and  injustice  of  confining  the 
meaning  within  narrow,  restricted,  and  un- 
usual bounds,  demonstrates  that  the  Legisla- 
ture intended  that  the  taking  of  undeveloped 
water  power  by  virtue  of  the  statute  should 
be  regarded  as  an  injury  to  the  adjoining 
landowner's  property  in  land,  for  which  com- 
pensation must  be  made.  Dolbeer  v.  Water 
Works  Co.,  supra.  Whether  the  statute  is  con- 
strued as  authorizing  the  exercise  of  the  pow- 
er of  eminent  domain  (Great  Falls  Mfg.  Co.  v. 
Fernald,  47  N.  H.  444;  Ash  v.  Cummings,  50  X. 
H.  591;  Light  &  Power  Co.  v.  Hobbs,  72  N. 
H.  531,  533,  58  Atl.  46,  66  L.  R.  A  581),  or 
of  the  power  of  regulating  the  rights  of  ri- 
parian owners  (Head  v.  Mfg.  Co.,  118  U.  S.  9, 
6  Sup.  Ct  441,  28  L.  Ed.  889),  the  result  in 
this  case  is  the  same.  In  either  view,  com- 
pensation must  be  made  for  depriving  one  of 
his  right  of  property  in  land,  for  such  Is  the 
evident  meaning  of  the  statute.  Knowing 
that  a  riparian  proprietor  might  have  valua- 
ble rights  In  the  fall  of  the  stream  as  an  In- 
cident to  his  ownership  of  the  land,  the  evi- 
dence is  slight  and  somewhat  visionary  that 
the  Legislature  attempted  to  authorize  an- 
other riparian  owner  to  deprive  him  of  those 
rights  without  also  providing  for  his  reim- 
bursement Whether  a  statute  of  that  Im- 
port could  be  sustained  need  not  be  consider- 
ed, since  the  statute  in  question  was  not 
Intended  to  have  that  effect 

Cases  that  reach  a  different  result  like 
Fuller  v.  Mfg.  Co.,  16  Gray  (Mass.)  43,  and 
Cary  v.  Daniels,  8  Mete.  (Mass.)  466,  41  Am. 
Dec.  532,  cannot  be  followed  in  this  state, 
where  the  intention  of  the  Legislature,  as- 
certained as  a  fact  from  competent  evidence, 
must  be  given  full  effect  and  where  it  is  in 
effect  decided  that  at  common  law  undevel- 
oped water  power  is  a  property  right  Inher- 
ent in  the  ownership  of  the  adjacent  land. 
Electric  Light  Co.  v.  Jones,  supra.  Nor  does 
the  fact  that  the  defendant  has  a  statutory 
right  to  set  the  water  back  upon  the  plain- 
tiff's land  because  of  its  prior  appropriation 
of  the  power  of  the  river  upon  its  land  (Mc- 
Millan v.  Noyes,  75  N.  H.  258,  72  Atl.  758) 
indicate  a  purpose  on  the  part  of  the  Legis- 
lature to  relieve  it  of  the  obligation  to  in- 
demnify the  plaintiff  for  depriving  her  of  her 
valuable  right  to  the  reasonable  use  of  the 
water  opposite  her  land — a  right  incident  to 
her  ownership  of  the  land.  No  doctrine  of 
reasonableness  arising  from  such  prior  ap- 
propriation transfers  A's  property,  whether 
used  by  A  or  not  to  the  possession  and  use 
of  B.  without  compensation.  In  order  to 
complete  and  protect  Its  right  of  flowage, 
the  defendant  must  pay  the  plaintiff  for  her 
property  which  it  has  appropriated. 

It  is  urged  in  argument  in  behalf  of  the  de- 
fendant that  it  would  be  difficult  to  assess 
the  plaintiff's  damages,  that  they  are  from 
the  nature  of  the  case  problematical  and 
visionary,  and  that  their  assessment  would 
for  that  reason  be  impracticable.    But  with- 


Digitized  by 


Google 


M<U 


AGRICULTURAL  A  MECHANICAL  ASS'N  T.  GRAT 


291: 


out  attempting  to  point  oat  what  evidence 
would  be  and  what  evidence  would  not  be 
competent  and  admissible  upon  that  question, 
we  can  discover  no  such  Inherent  difficulty 
In  reaching  a  conclusion  upon  it  that  the 
amount  of  her  damages  could  not  be  reason- 
ably determined  by  the  tribunal  charged 
with  that  duty. 

[4)  The  practical  question  would  be:  Bow 
much  less  was  her  land  worth  after  the  flow- 
age  than  It  was  before?  Wright  v.  Power 
Co,  76  N.  H.  8,  6,  70  Atl.  290;  Electric  Light 
Co.  ▼.  Jones,  supra,  75  N.  H.  182,  71  Atl.  871; 
Phllbrook  t.  Power  Co.,  75  N.  H.  590,  74 
AtL  878.    The  demurrer  should  be  overruled. 

Case  discharged.    All  concurred. 


AGRICULTURAL  ft  MECHANICAL  ASS'N 
OF  WASHINGTON  COUNTY  v.  GRAT. 

(Court  of  Appeals  of  Maryland.  '  Nov.  15, 

1912.) 

L  Agriculture    (I  4*)— Fairs  — Defective 

Premises— Subsequent  Condition. 

In  an  action  for  injuries  to  plaintiff  by  the 
living  way  of  an  iron  rail  separating  the  front 
of  a  grand  stand  from  a  race  course  on  de- 
fendant's fair  grounds,  evidence  that  a  witness 
made  an  examination  of  the  place  about  a 
month  after  the  accident,  and  with  reference 
to  the  condition  in  which  he  found  a  stay  rod 
which  had  previously  helped  to  support  the 
rail,  was  admissible;  the  test  of  admissibility 
of  evidence  of  a  subsequent  condition  of  the 
place  of  the  accident  being  the  relevancy  of  the 
(acts  testified  to,  and  not  the  time  of  the  ex- 
amination. 

[Ed.  Note. — For  other  cases,  see  Agriculture, 
Cent.  Dig.  fi  1,  4-9;    Dec.  Dig.  |  4>] 

2.  Damages  (|  208*)— Personal  Injuries— 
Permanency— Question  fob  Jury. 

In  an  action  for  injuries  to  plaintiff,  evi- 
dence AeM  to  authorise  the  submission  of  the 
permanency  of  the  injury  to  the  jury. 

[Ed.  Note.— For  other '  cases,  see  Damages, 
Cent.  Dig.  H  54,  64.  68,  182,  144,  2057220, 
533,  684;    Dec  Dig.  f  208.*] 

3.  Agriculture    (f   4«)— Fairs— Dangerous 
Premises— Contributory  Negligence. 

Where  plaintiff  was  injured  by  falling  from 
a  platform  in  front  of  defendant's  grand  stand 
onto  a  race  track,  by  the  giving  way  of  a  de- 
fective guard  rail  while  plaintiff  was  viewing 
races  held  at  defendant's  fair,  he  was  an  in- 
vitee, and  was  not  negligent  in  occupying  a 
place  provided  by  defendant  for  witnessing  the 
races. 

[Ed.  Note.— For  other  cases,  see  Agriculture, 
Cent  Dig.  U  L  4-9;  Dec.  Dig.  |  4.*] 

4.  Agriculture  (|  4*)— Dangerous  Premis- 
es—Independent Contractors. 

Where  plaintiff,  a  patron  of  defendant's 
fair,  was  injured  by  the  giving  way  of  a  rail 
separating  its  grand  stand  platform  from  a 
race  track,  a  request  to  charge,  which  was 
susceptible  of  misleading  the  jury  to  believe 
that  those  erecting  the  rail  were  independent 
contractors,  and,  if  so,  defendant  was  absolved 
from  liability,  was  property  refused. 

[Ed.  Note. — For  other  cases,  see  Agriculture, 
Cent.  Dig.  ft  1,  4-9;    Dec.  Dig.  {  4>] 

5.  Agriculture  (f  4*)  — Fairs— Dangerous 
Premises— Personal  Injuries  —  Evidence. 

Plaintiff,  a  patron  of  defendant's  fair,  was 
injured  by  the  giving  way  of  a  guard  rail 
separating  the  platform  in  front  of  the  grand 


stand  from  the  race  track,  causing  plaintiff  to 
be  precipitated  to  the  track,  some  10  or  12 
feet  below.  A  portion  of  the  wall  on  which  the 
railing  was  erected  was  constructed  of  loose 
stones,  and  the  post  that  broke  out  from  the 
stone  was  set  in  but  1*4  inches.  It  was  also 
shown  that  the  crowd  that  pressed  against  the 
rail  at  the  time  of  the  accident  was  not  un- 
usual. Held  sufficient  to  raise  an  inference  of 
actionable  negligence. 

[Ed.  Note.— For  other  cases,  see  Agriculture, 
Cent.  Dig.  ||  1,  4-0;   Dec.  Dig.  |  4.*] 

Appeal  from  Circuit  Court,  Washington 
County;   M.  L.  Keedy,  Judge. 

Suit  by  Louis  F.  Gray  against  the  Agri- 
cultural Sc  Mechanical  Association  of  Wash- 
ington County.  Judgment  for  plaintiff,  and 
defendant  appeals.   Affirmed. 

Argued  before  BOYD,  a  J.,  and  BRISCOE, 
PEARCB,  THOMAS,  PATTISON,  and 
STOOKBRIDGB,  JJ. 

Henry  H.  Keedy,  Jr.,  and  J.  Clarence  Lane, 
both  of  Hagerstown,  for  appellant  Frank 
G.  Wagaman,  of  Hagerstown,  for  appellee. 

STOOKBRIDGB,  J.  The  Hagerstown  Fair 
Is  one  of  the  events  of  the  year  In  Western 
Maryland,  attracting  visitors  from  Washing- 
ton and  the  adjacent  counties.  Among  those 
who  flocked  thither  in  October,  1911,  was 
Louis  F.  Gray,  who  on  Thursday,  the  12th 
of  the  month,  betook  himself  to  the  fair 
grounds,  as  he  had  been  wont  to  do  In  each 
year  since  1881,  for  the  double  purpose  of 
recreation  and  education.  To  accommodate 
the  crowds  which  were  anticipated,  the  Ag- 
ricultural &  Mechanical  Association,  which 
conducted  the  fair,  bad  erected  a  grand 
stand  some  200  feet  long  and  from  100  to 
160  feet  wide.  In  front  of  this  stand,  and 
between  It  and  a  track  used  for  racing,  was 
an  open  space  to  accommodate  the  book- 
makers, those  who  desired  to  place  bets  on 
the  races,  those  who  could  not  find  space  In 
the  grand  stand,  and  those  who  wished  to 
view  the  finish  of  the  races  at  closer  range. 
This  open  space  was  elevated  some  10  or  12 
feet  above  the  track,  and  a  stone  wall,  part- 
ly laid  In  cement  and  partly  with  loose 
stones,  retained  the  earth  in  place  to  the 
edge  of  the  track.  Along  the  top  of  this 
stone  wall  was  a  railing,  made  from  iron 
piping,  with  upright  posts  at  intervals,  Into 
which  the  horizontal  piping  was  screwed  by 
means  of  a  thread  cut  in  the  pipe.  The  rail- 
ing seems  to  have  been  Intended  for  the  two- 
fold purpose  of  preventing  persons  from  fall- 
ing down  the  10  feet  onto  the  track,  and  also 
for  persons  to  lean  or  rest  upon  while  watch- 
ing the  finish  of  the  races.  The  posts  spok- 
en of  were  set  in  boles  drilled  in  the  stone, 
and  secured  in  place  by  molten  lead  poured 
around  them.  There  were  also  at  intervals 
guy  or  stay  rods  from  the  rail,  carried  into 
the  ground  and  supposed  to  be  anchored 
there.  The  purpose  of  these  guys  or  stays 
was  to  Impart  added  strength  to  the  rails. 
On  the  Thursday  afternoon  before  spoken  of. 
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the  final  race  of  the  day  was  in  progress. 
Gray,  the  plaintiff,  had  obtained  a  post  of 
vantage  next  the  rail  to  see  the  finish,  an  ac- 
cident among  the  racers  took  place  ,near  the 
three-quarters  pole,  the  crowd  pressed  for- 
ward to  see  what  the  trouble  was,  a  portion 
of  the  rail  gave  way,  and  Gray  was  thrown 
to  the  track  below,  with  some  10  or  12 
others,  and  possibly  with  some  of  the  others 
on  top  of  him.  On  examination,  Gray  was 
found  to  have  one,  and  perhaps  two,  of  his 
ribs  broken,  and  a  contused  injury  on  his 
shoulder,  Internal  rather  than  external  In  its 
nature,  and  this  appears  to  have  affected 
his  nervous  system.  It  is  to  recover  for 
these  injuries  that  this  suit  was  brought 

[1]  Three  bills  of  exception  were  taken  in 
the  progress  of  the  trial,  the  first  of  which 
was  with  regard  to  the  admission  of  cer- 
tain evidence,  and  arose  in  this  way:  A 
witness  by  the  name  of  Lowman,  called  by 
the  plaintiff,  testified  that  some  time  in  No- 
vember, about  one  month  after  the  fair,  he 
bad  made  an  examination  to  see  how  the 
stay  rod  was  held  in  the  ground,  and  was 
then  asked  the  question:  "State  what  exam- 
ination you  made  of  the  place,  and  what  you 
found  at  the  time  in  November?"  This  was 
objected  to  by  the  counsel  for  the  defense, 
and,  when  the  objection  was  overruled,  an 
exception  was  reserved.  In  support  of  the 
objection  the  case  of  Annapolis  Gas  Co.  v. 
Fredericks,  109  Md.  695,  72  Atl.  534,  and  112 
Md.  455,  77  Atl.  55,  was  relied  upon,  where 
it  was  Bald  that  the  "rule  la  well  settled 
that  evidence  of  a  subsequent  condition  of 
the  place  where  the  accident  occurred  is  not 
admissible  to  show  a  negligent  condition  at 
the  time  of  the  Injury,  because  the  question 
of  negligence  Is  to  be  determined  by  the  ac- 
tual condition  at  the  time  of  the  injury"; 
but  in  that  same  case  it  was  also  said  that 
there  are  certain  well-recognized  qualifica- 
tions and  exceptions  to  this  rule.  The  true 
test  of  whether  such  evidence  Is  or  la  not 
admissible  does  not  depend  so  much  upon 
the  time  of  the  examination,  "but  upon  the 
relevancy  of  the  facts  testified  to  to  the  is- 
sue, and  their  capability  of  explaining  it 
Any  circumstances  that  may  afford  a  fair 
and  reasonable  presumption  of  the  fact  to 
be  tried  are  to  be  received,  and  left  to  the 
consideration  of  the  jury,  who  are  to  deter- 
mine upon  their  precise  force  and  effect,  and 
whether  they  are  sufficiently  satisfactory  to 
warrant  them  In  finding  any  of  the  facts  in 
issue."  Brooke  v.  Winters,  39  Md.  505;  29 
Cyc.  614;  Refrigerating  Co.  v.  Kreiner,  109 
Md.  361,  71  Atl.  1066 ;  Huff  v.  Simmers,  114 
Md.  549.  79  Atl.  1003:  Treusch  ▼.  Kamke. 
63  Md.  280.  And  the  admissibility  of  evi- 
dence of  this  character  is  very  fully  consid- 
ered in  the  case  of  Md.,  D.  ft  V.  R.  Co.  v. 
Brown,  109  Md.  319,  71  Atl.  1005,  in  which 
Judge  Pearce  reviews  many  of  the  decisions, 
and  cites  and  adopts  the  rule  as  laid  down 
in  1  Wlgmore  on  Evidence,  I  437,  wherein 
£he  author  holds  that,  in  admitting  or  re- 


jecting such  evidence,  much  must  be  left  to 
the  discretion  of  the  trial  court  Examina- 
tion of  the  record  in  this  case  does  not  lead 
to  the  conclusion  that  the  discretion  of  the 
trial  court  in  overruling  the  objection  of  the 
defendant  and  admitting  the  testimony  was 
in  any  way  abused,  and  therefore  no  re- 
versible error  was  committed. 

[2]  The  second  exception  was  to  the  over- 
ruling of  a  special  exception  presented  by 
the  defendant  to  the  granting  of  the  plain- 
tiff's third  prayer,  or  so  much  of  it  as  per- 
mitted the  jury  to  take  Into  consideration 
whether  the  injuries  to  the  plaintiff  were  in 
their  nature  permanent  The  evidence  as 
contained  in  the  record  going  to  the  per- 
manency of  the  Injuries  is  as  follows:  The 
plaintiff  himself  testified  "that  he  suffered 
with  his  arm  up  until  about  Christmas ;  that 
It  was  very  bad  and  he  had  not  much  use  of 
it,  had  no  strength  in  It;  that  there  Is  a  pole 
In  the  shop  where  they  hang  clothes,  and  it  is 
impossible  for  him  to  use  his  right  arm  to 
hang  them  up,  a  pain  strikes  him  in  the  arm, 
and  goes  right  back  to  his  shoulder  blade,  that 
continues  to  this  time."  This  evidence  was 
given  at  the  trial  of  the  case  on  March  5, 
1912,  or  approximately  five  months  after  the 
Injury.  Dr.  Miller,  who  was  called  for  the 
plaintiff,  testified  to  attending  the  plaintiff 
at  the  time  of  the  injury,  and  from  that 
time  till  the  25th  of  November  following; 
that  the  contused  wound  on  the  shoulder 
was  not  at  first  discovered,  because  it  did 
not  show  on  the  outside;  that  there  are 
nerves  in  that  part,  and  that  the  nerves 
were  bruised  with  the  flesh.  He  further  tes- 
tified that  at  the  time  when  he  ceased  attend- 
ing him  the  plaintiff  was  cured  as  far  as  pro- 
fessional knowledge  could  cure  him;  that 
he  is  a  natural  invalid,  and  therefore  is  not 
cured  now.  There  is  no  contradiction  of  the 
evidence  that  the  plaintiff  suffers,  and  for 
a  long  time  has  suffered,  from  curvature  of 
the  spine,  and  he  may  possibly  be  below  the 
normal  of  strength;  but  the  plaintiff  was  be- 
fore the  Jury,  they  could  to  some  extent 
judge  of  his  then  condition,  and  with  the 
testimony  in  the  case,  such  as  that  men- 
tioned, a  court  could  not  say  as  matter  of 
law  that  there  was  no'  evidence  of  permanent 
injury.  What  the  probative  value  of  the 
evidence  was  was  an  entirely  different  ques- 
tion, one  for  the  jury  to  pass  upon.  There 
was,  therefore,  no  error  upon  the  part  of  the 
court  below  In  overruling  this  exception. 

The  third  exception  was  reserved  to  the 
rulings  of  the  trial  court  upon  the  prayers. 
So  far  as  the  fifth  prayer  of  the  defendant 
Is  concerned  what  has  been  said  with  regard 
to  the  special  exception  of  the  defendant  is 
equally  applicable  here,  and  it  follows  that 
that  prayer  was  properly  rejected. 

[S,  4]  The  second,  fourth,  and  sixth  pray- 
ers of  the  defendant  in  one  form  or  another, 
are  all  based  upon  the  theory  of  contributory 
negligence  upon  the  part  of  the  plaintiff ;  but 
the  record  entirely  falls  to  disclose  any  act  of 
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the  plaintiff  which  could  be  regarded  as  con- 
tributory negligence,  unless  It  be  that  at  the 
time  of  the  happening  of  this  accident  the 
plaintiff  was  In  a  place  provided  by  the  de- 
fendant for  the  witnessing  of  Its  races,  and 
a  court  will  never  predicate  an  instruction 
of  contributory  negligence  because  of  the 
mere  presence  of  an  individual  at  a  point 
provided  for  him,  and  to  which  he  has  been 
invited  by  a  defendant  In  the  form  present- 
ed it  was  liable  to  mislead  the  jury,  and 
create  an  impression  in  their  minds  that 
those  erecting  the  rail  were  independent  con- 
tractors, and  that,  if  the  jury  believed  them 
so  to  be,  the  defendant  was  thereby  absolved 
from  responsibility.  Such,  of  course,  is  not 
the  law,  as  was  expressly  decided  in  Smith 
v.  Benlck,  87  Md.  610,  41  Atl.  56,  42  L.  R, 
A  277,  and  was  probably  not  the  Intention 
of  the  defendant's  counsel  in  the  drawing 
of  It;  but  as  the  prayer  was  susceptible  of 
that  Interpretation,  it  was  properly  refused. 
[8]  The  remaining  prayers  can  properly  be 
considered  together.  In  such  an  action  as 
this,  the  basis  of  the  right  of  a  plaintiff  to 
recover  rests  in  some  act  or  omission  which 
constitutes  negligence,  and  the  main  inquiry 
is  whether  the  facts  as  testified  to  made  out 
such  a  prima  facie  case  as  to  give  rise  to 
a  presumption  of  negligence,  or  to  warrant 
a  Jury  In  drawing  a  conclusion  of  negligence. 
The  defendant  was  conducting  a  fair,  and 
charging  an  admission  fee,  and  was  Im- 
pliedly, if  not  actively,  inviting  the  public  to 
attend.  It  thereby  assumed  an  obligation 
towards  all  who  accepted  that  invitation. 
The  facts  testified  to  which  tend  to  show 
negligent  construction  of  the  rail  are  as  fol- 
lows: A  portion  of  the  retaining  wall  was 
built  np  of  loose  stones  more  liable  to  yield 
under  pressure  than  a  wall  laid  in  cement 
Tbe  post  which  broke  out  from  the  stone 
was  one  set  In  this  loose  stone  wan,  and  the 
post  Itself  was  set  down  in  the  stone  but  an 
inch  and  three-quarters.  The  crowd  which 
pressed  up  to  the  rail  at  the  time  of  the  ac- 
cident was  the  usual  crowd  on  such  occa- 
sions, nothing  more,  as  is  testified  to  by  three 
of  the  defendant's  witnesses,  Koonts,  Mc- 
Cammon,  and  Newcomer.  Tending  to  nega- 
tive any  Idea  of  negligence  is  the  evidence  of 
two  men,  who  repaired  the  rail  and  put  In 
the  guy  rods,  and  the  testimony  of  some  of 
the  officers  and  directors  of  the  defendant 
who  made  an  Inspection  of  the  ran  in  ques- 
tion some  three  or  four  days  before  the  ac- 
cident and  found  it  apparently  In  safe  con- 
dition. The  defendant  attempts  to  rely,  upon 
a  number  of  cases,  of  which  South  Bal- 
timore Car  Works  v.  Schaefer,  06  Md.  88, 
53  Atl.  666,  94  Am,  St  Rep.  660,  in  which 
the  relation  of  master  and  servant  was  the 
controlling  factor,  B.  A  O.  R.  R.  v.  State 
ex  reL  Savlngton,  71  Md.  690,  18  AU.  069, 
where  the  deceased,  running  by  the  side  of 
a  moving  train,  stumbled  and  fell  against 
the  locomotive,  B.  ft  O.  R.  R.  v.  Black,  107 
Md.  642,  69  Atl.  489,  72  Atl.  840,  where  the 


marks  on  the  train  were  mute,  but  compel- 
ling, evidence  of  contributory  negligence,  and 
Arnold  v.  Green,  05  Md.  217,  62  Atl.  678,  of 
similar  character  are  examples.  Their  ap- 
pUcatlon  to  a  case  like  the  one  now  under 
consideration  is  remote.   . 

Closer  in  point  and  analogy  is  the  case  of 
Fox  v.  Buffalo  Park,  21  App.  Dlv.  321,  47  N. 
X.  Supp.  788,  where  the  stairway  of  a  grand 
stand  at  a  race  track  fell  and  Injured  the 
plaintiff,  with  regard  to  which  the  court  said: 
"It  was  the  duty  of  the  defendant  to  know 
that  the  structure  was  safe,  or  at  least  ex- 
ercise the  highest  degree  of  care  to  that 
end."  And  in  a  concurring  opinion  by  Ward, 
J.,  he  says:  "The  collapse  of  the  structure 
was  sufficient  prima  fade  evidence  of  neg- 
ligence." So  In  Francis  v.  Cockrell,  I*  R. 
5  Q.  B.  184,  it  was  said,  of  a  bunding  main- 
tained for  public  exhibition  purposes  that 
the  proprietor  "impliedly  undertakes  that  due 
care  has  been  exercised  in  its  erection."  In 
this  case  a  grand  stand  erected  for  viewing 
a  steeplechase  fell  and  Injured  a  number  of 
those  on  it  and  in  deciding  It  Hannen,  J., 
said:  "The  nearest  analogy  as  to  the  meas- 
ure of  duty  is  that  afforded  by  a  carrier 
of  passengers.  The  charging  of  admission 
carries  with  it  an  implied  warranty  that  due 
care  has  been  used  by  those  employed  to  do 
work  and  by  the  defendant  himself."  The 
case  of  Schofleld  v.  Wood,  170  Mass.  415, 
40  N.  E.  636,  bears  a  very  close  analogy  to 
the  case  in  hand.  The  language  of  tbe  court 
in  defining  the  obligation  was  as  foUows:  "A 
person  erecting  and  maintaining  a  place  of 
public  exhibition  must  use  reasonable  care 
in  the  construction,  maintenance,  and  man- 
agement of  it,  having  regard  to  the  char- 
acter of  exhibitions  given  therein  and  the 
customary  conduct  of  spectators  who  witness 
them,  and  he  cannot  escape  liability  if  he  Is 
negligent  in  the  manner  in  which  the  guard 
raU  In  front  of  the  gallery  was  constructed 
and  maintained,  and  if  a  spectator  who  was 
Injured  by  the  falling  of  a  guard  rail  during 
an  exhibition  was  in  the  exercise  of  due 
care,  on  the  ground  that  other  persons  may 
have  contributed  to  the  Injury." 

In  the  large  number  of  cases  the  terms  em- 
ployed to  designate  the  duty  of  the  owner 
are  "due  care,"  "ordinary  care,"  or  "reason- 
able care."  Thus  this  court  said  in  Albert 
v.  State  ex  rel.  Ryan,  66  Md  337,  7  Atl.  700, 
50  Am.  Rep.  160:  "He  who  soUdts  and  in- 
vites the  puMlc  to  his  resorts  must  have 
them  in  a  reasonably  safe  condition,  and  not 
in  a  condition  to  risk  the  lives  and  limbs  of 
his  visitors."  See,  also,  20  Cyc.  453 ;  Swords 
v.  Edgar,  60  N.  T.  28,  17  Am.  Rep.  295; 
Thornton  v.  Agricultural  Society,  97  Me.  108, 
53  Atl.  070,  04  Am.  St  Rep.  488;  Phillips 
v.  Wis.  State  AgL  Soc.,  60  Wis.  401,  10  N. 
W.  377;  Kann  v.  Meyer,  88  Md.  551,  41 
Atl.  1065;  Texas  State  Fair  v.  Brlttain,  118 
Fed.  718,  66  C.  a  A.  400 ;  Texas  State  Fair 
Ass'n  v.  Marti,  30  Tex.  Civ.  App.  132,  60 
8.  W.  482;    Currier  v.  Boston  Music  Hall 
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Ass'n,  13S  Maes.  414;  Brown  v.  So.  Kenne- 
bec Agl.  Soc.,  47  Me.  275,  74  Am.  Dec.  484; 
Dnnn  t.  Brown  Co.  Agl.  Soc.,  46  Ohio  St 
98,  18  N.  E.  406,  1  L.  R.  A.  764,  15  Am.  St 
Bep.  656;  Williams  v.  Mineral  Park  Ass'n, 
128  Iowa,  32,  102  N.  W.  783,  1  L.  R.  A  (N. 
S.)  427,  111  Am.  St  Bep.  184,  5  Ann.  Cas. 
924.  Yet,  in  each  one  of  the  cases  where  the 
measure  of  care  or  duty  Is  defined  by  the 
use  of  the  adjectives  "due,"  "ordinary,''  or 
"reasonable,"  the  application  has  been  the 
same  as  in  the  cases  of  Fox  v.  Buffalo  Park, 
and  Schofleld  y.  Wood,  supra.  The  defend- 
ant's seventh  prayer,  which  was  granted,  thus 
eorrecOy  defined  the  measure  of  the  duty 
of  the  defendant,  and  in  no  way  conflicts 
with  the  second  prayer  of  the  plaintiff,  and 
it  was  therefore  left  to  the  Jury  to  say  by 
their  verdict  whether  the  defendant  had  or 
had  not  been  guilty  of  negligence  In  the  con- 
struction of  the  rail. 

In  the  view  of  this  court,  the  law  of  the 
case  was  fairly  presented  to  the  Jury  upon 
the  facts  testified  to,  and  the  Judgment  will 
accordingly  be  affirmed. 

Judgment  affirmed ;  appellant  to  pay  costs. 


COUGHLIN  v.  BBADBUBT  (two  cases). 

(Supreme  Judicial  Court  of  Maine.    Dec.  18, 
1912.) 

1.  Druggists  (I  9»)-Fauito  Phmobiptioh 
— Neqliobnoi. 

Defendant,  who  negligently  fills  a  pre- 
scription, is  liable  for  resulting  injuries,  though 
he  b  not  a  registered  druggist 

[Ed.  Note.— For  other  cases,  see  Druggists, 
Cent  Dig.  H  7,  8;  Dec  Dig.  |  9.*] 

2.  Druggists  (|  9*)— Filling  Prrsobtption 
— Nbglioenci. 

Where  defendant  undertook  to  compound 
a  physician's  prescription,  calling  for  five  grains 
of  phenacetin  and  five  grains  of  sugar  milk,  to 
be  put  in  five  powders,  containing  one  grain, 
each,  of  the  phenacetin  and  sugar  of  milk,  and 
failed  to  so  mix  the  ingredients  as  to  distrib- 
ute the  phenacetin  throughout  the  mixture,  so 
that  substantially  one  grain  was  contained  in 
each  powder,  and  as  a  result  the  child  to 
whom  it  was  administered  received  an  overdose 
of  phenacetin,  he  was  chargeable  with  negli- 
gence. 

[Ed.  Note.— For  other  cases,  see  Druggists, 
Cent  Dig.  81  7,  8;   Dec.  Dig.  |  9.*] 

3.  Druggists  (§  9*)  —  Dahagss  —  Contbibu- 
tobt  Negligence. 

A  mother  was  not  chargeable  with  contrib- 
utory negligence  in  administering  to  her  four 
year  old  child,  without  first  consulting  a  physi- 
cian, a  powder  negligently  compounded  by  de- 
fendant from  a  prescription  calling  for  a  cer- 
tain mixture  of  phenacetin  and  sugar  of  milk, 
where  she  had  previously  administered,  with 
favorable  results,  the  medicine  called  for  by 
such  prescription. 

[Ed.  Note.— For  other  oases,  see  Druggists, 
Cent  Dig.  U  7,  8;   Dec.  Dig.  f  9.*] 

On  Motion  from  Supreme  Judicial  Court, 
York  County,  at  Law. 

Two  actions,  one  by  Helen  Coughlln,  pro 
ami,  the  other  by  John  P.  Coughlln,  both 
against  Edward  J.  Bradbury.    Verdict  for 


plaintiff   in  each   case,   and   each  case   Is 
brought  up  on  motion.    Motions  overruled. 

Argued  before  WHITEHOUSE,  C.  J,  and 
SAVAGE,  8PBAB,  CORNISH,  KINO,  and 
HALEY,  JJ. 

Robert  B.  Seldel,  of  Blddeford,  for  plain- 
tiffs. Frank  L.  Palmer  and  James  O.  Brad- 
bury, both  of  Saco,  for  defendant 

PEB  CTJBIAM.  These  are  actions  against 
the  defendant  for  alleged  negligence  In  com- 
pounding a  physician's  prescription,  calling 
for  five  grains  of  phenacetin  and  five  grains  of 
Bugar  of  milk,  to  be  put  np  In  the  form  of 
five  powders,  containing  one  grain  each  of 
the  phenacetin  and  sugar  of  milk.  A  verdict 
was  rendered  In  each  case  In  favor  of  the 
plaintiff.  Except  upon  the  question  of  dam- 
ages, the  two  cases  stand  upon  precisely  the 
same  testimony.  In  fact  the  second  case  is 
a  matter  of  expenses  only,  depending  upon 
the  result  of  the  first 

[1]  The  defendant  who  filled  the  prescrip- 
tion, was  not  a  registered  druggist;  but  this 
fact  is  Immaterial.  If  negligent  whether 
registered  or  not  he  would  be  liable,  and  vice 
versa,  provided  there  was  no  contributory 
negligence  on  the  part  of  those  administering 
the  drug.    The  facts  are  these: 

About  a  year  before  the  use  of  the  drug 
upon  which  the  case  arose,  the  plaintiff  John 
Coughlln  procured  a  prescription  from  Dr. 
Cochrane  for  the  compound  above  described. 
It  had  been  refilled  three  or  four  times,  and 
administered  two  or  three  times  before  to 
the  little  girl,  Helen,  four  years  old.  When 
one  of  these  last-obtained  powders  was  given 
to  her,  it  made  her  quite  seriously  ill,  from 
the  effects  of  which  she  suffered  some  weeks. 
The  first  action  is  brought  to  recover  for  this 
illness,  alleged  to  have  been  caused  by  the 
defendant's  negligence.  Was  the  defendant 
negligent?  There  is  only  one  ground  upon 
which  the  defendant  can  be  charged  with  neg- 
ligence, and  that  Is  a  failure  to  properly  mix 
the  Ingredients  of  which  the  compound  was 
made,  so  as  to.  distribute  the  phenacetin 
throughout  the  mixture,  so  that  substantially 
one  grain  was  contained  in  each  powder. 

[2]  It  is  not  In  controversy  that  the  de- 
fendant pursued  the  usual  course  in  filling 
this  kind  of  a  prescription.  He  weighed  oat 
five  grains  of  each  of  the  required  Ingredi- 
ents, placed  them  In  a  mortar,  stirred  them 
with  a  pestle  "from  a  minute  and  a  half  to 
two  minutes,"  dumped  the  mixture  upon  a  pre- 
pared paper,  graded  It  up  as  near  as  possible, 
divided  it  Into  five  equal  parts,  and  then  plac- 
ed them  Into  separate  papers  and  folded  them 
for  use,  properly  marking  the  box  In  which 
they  were  contained.  The  evidence  shows 
that  this  was  the  appropriate  and  usual 
method  of  filling  this  kind  of  a  prescription, 

Unfortunately,  one  of  these  powders  was 
analysed,  and  the  Inference  to  be  drawn  from 
this  analysis  Is  rather  against  the  supposl- 
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tion  of  doe  care.  The  powder  analysed 
should  have  contained  one  grain  of  phenace- 
tin,  whereas  It  did  contain  but  six-tenths  of 
a  grain,  or  one-tenth  more  than  half.  The 
surplus,  consequently,  must  hare  gone  into 
one  or  have  been  distributed  In  all  the  other 
powders.  The  other  powders  may  also  have 
been  so  unevenly  mixed  as  to  have  enabled 
some  one  powder  to  have  contained  a  very 
much  larger  proportion  of  the  medicinal  ele- 
ments than  was  Intended,  and  therefore  have 
become  an  overdose  for  a  child  but  four  years 
of  age. 

It  was  Incumbent  upon  the  defendant  ei- 
ther to  so  thoroughly  mix  the  ingredients 
that  each  powder  would  contain  substantial- 
ly the  quantity  It  was  Intended  to  have,  or 
to  compound  each  powder  separately  by 
weight,  which  was  perfectly  practicable  to  do. 

[3]  But  the  defendant  contends  that  the 
plaintiffs  mother,  who  administered  the  pow- 
der, was  negligent  in  giving  a  child  so  young 
so  powerful  a  drug,  without  first  consulting 
a  physician  to  discover  if  her  physical  con- 
dition, beside  the  malady  for  which  the  med- 
icine was  given,  was  In  other  respects 
healthy.  It  appears,  however,  that  a  powder, 
compounded  from  this  same  prescription,  and 
presumed  to  be  precisely  like  it,  had  previ- 
ously been  given  to  this  little  girl  two  or 
three  times  with  perfect  success.  If  this 
powder,  when  properly  compounded,  had  sev- 
eral times  been  used  with  Benefit,  then  the 
mother,  we  think,  had  a  right  to  presume 
that  a  use  of  it  again  for  a  similar  trouble, 
and  it  was  similar,  would  effect  a  like  result 
She  could  not,  therefore,  be  charged  with 
negligence,  even  if  her  course  was  not  In 
harmony  with  the  highest  degree  of  prudence. 
She  was  required  to  exercise  only  that  cau- 
tion which  an  ordinarily  careful  person  would 
have  done  under  like  circumstances.  We 
think  her  act  comes  within  the  rule. 

Motion  In  each  case  overruled. 


ROBERTSON  v.  BURKE  ft  WARREN. 

{Supreme  Judicial  Court  of  Maine.    Deo.  18, 
1912.) 

New  Tbiai  (|  168*)— Motion  in  Appeixatb 

Cotot. 

The  credibility  of  witnesses  and  the  value 
of  documentary  evidence  are  questions  for  the 
jury,  and  a  verdict  based  on  those  questions 
will  not  be  disturbed  on  motion  for  a  new  trial, 
made  in  the  Supreme  Judicial  Court,  where 
nothing  appears  in  the  evidence  inherently  con- 
trary to  the  truth. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  |  245;  Dec  Dig.  |  168.*] 

On  Motion  from  Supreme  Judicial  Court, 
Lincoln  County,  at  Law. 

Action  by  Fred  C.  Robertson  against  Burke 
ft  Warren.  There  was  a  verdict  for  plain- 
tiff, and  defendants  move  for  a  new  trial. 
Motion  .overruled.  ..-...„.; 


Argued  before  WHITBHOUSE,  a  J.,  and 
SAVAGE,  SPEAR,  CORNISH,  KING,  and 
HALEY,  JJ. 

C  L.  Macurda,  of  Wlscasset,  and  A.  S. 
Littlefleld,  of  Rockland,  for  plaintiff.  Cleaves, 
Waterhouse  &  Emery,  of  Biddeford,  for  de- 
fendants. 

PER  CURIAM.  This  case  Involves  a  writ- 
ten contract  between  the  plaintiff  and  de- 
fendants for  sawing  lumber  in  a  portable 
mill,  which  the  plaintiff  had  bought  of  the 
defendants.  He  was  to  saw  and  pile  the 
lumber  at  a  given  price  per  thousand,  in  re- 
gard to  which  there  is  no  dispute.  There 
are  but  two' material  issues  in  the  case:  (1) 
Was  the  quantity  of  lumber  sawed  to  be  de- 
termined by  the  mill  scale,  or  toy  the  re- 
turns received  by  the  defendants,  from  those 
to  whom  they  might  sell  and  ship  the  lum- 
ber? (2)  If  the  mill  scale  was  to  govern, 
then  was  the  lumber  properly  surveyed  and 
marked? 

The  written  contract  is  silent  as  to  how  the 
quantity  of  lumber  sawed  should  be  deter- 
mined. The  defendants  claimed,  and  offered 
evidence  to  prove,  that  it  was  to  be  deter- 
mined by  the  return  made  to  them  of  the 
sales.  The  plaintiff  contended  that  It  was 
to  be  made  according  to  the  mill  scale  of 
the  sawed  lumber.  Upon  this  Issue  the  Jury 
found  in  favor  of  the  plaintiff.  The  plain- 
tiff's claim  and  contention  seem  to  be  so  for- 
tified by  the  Improbability  that  he  would  con- 
sent to  a  surveying,  which,  as  he  claimed,  is 
always  subject  to  a  material  loss,  resulting 
from  waste,  losses,  dishonest  consignees,  and 
mistakes,  that  no  adequate  reason  Is  found 
for  disturbing  the  verdict  upon  this  point 

It  being  settled  that  the  mill  scale  is  to 
prevail,  then  is  presented  the  inquiry:  Was 
the  lumber  properly  surveyed  and  marked  at 
the  mill?  Upon  this  issue  the  plaintiff  of- 
fered ample  evidence,  If  believed  by  the  Jury, 
to  sustain  his  contention.  His  testimony 
showed  that  the  lumber  was  surveyed  and 
marked,  as  sawed,  by  sworn  surveyors.  Their 
surveys  and  accounts  were  offered  to  prove 
the  quantity.  Upon  this  contention  the  ver- 
dict of  the  jury  must  also  stand.  It  is  not 
for  this  court  to  pass  upon  the  credibility  of 
witnesses  or  the  value  of  documentary  evi- 
dence, unless  there  appears  In  the  evidence 
something  so  improbably  or  Inherently  wrong 
as  to  become  inconsistent  with  the  truth. 
We  discover  nothing  of  this  nature  in  the 
case  before  us.  We  should  hesitate  to  say, 
upon  the  evidence,  if  we  were  to  act  in  the 
capacity  of  jurors,  that  the  verdict  was 
wrong. 

Our  conclusion  is  that  the  motion  should 
be  overruled. 

Motion  overruled. 
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STAPLES  PIANO  &  MUSIC  CO.  ▼.  PLUM- 
MBR. 

(Supreme  Judicial  Court  of  Maine.     Deo.  18, 
1912.) 

Sales  (1 181*)— Performance  or  Contract— 

Delivery  and  Acceptance. 

In  assumpsit  for  the  sale  and  delivery  of 
a  piano,  evidence  that  defendant  refused  to  ac- 
cept it.  and,  although  permitting  it  to  remain 
in  the  house,  compelled  it  to  be  looked,  did  not 
establish  an  acceptance. 

[Ed.  Note.— For.  other  cases,  see  Sales,  Cent 
Dig.  U  472-491;   Dec  Dig-.  8  181.*] 

Exceptions  from  Superior  Court,  Cumber- 
land County. 

Action  by  the  Staples  Piano  &  Music  Com- 
pany against  Harry  Plummer.  Judgment  for 
defendant,  .and  plaintiff  excepts.  Exceptions 
overruled. 

Argued  before  WHITEHOUSE,  O.  J.,  and 
SAVAGE,  SPEAR,  CORNISH,  KING,  and 
HALEY,  J  J. 

B.  A.  Turner,  of  Portland,  for  plaintiff. 
H.  H.  Gray,  of  MlUbrldge,  and  Benjamin 
Thompson  and  F.  J.  Laughlln,  both  of  Port- 
land, for  defendant 

PER  CURIAM.  This  was  an  action  of  as- 
sumpsit, tried  In  the  superior  court  of  Cum- 
berland county  by  the  Judge,  without  the 
Intervention  of  a  Jury,  subject  to  excep- 
tions. The  plaintiff's  declaration  contains 
two  counts,  one  upon  assumpsit  for  the  value 
of  a  piano;  the  other  upon  assumpsit  for 
the  sale  and  delivery  of  the  same  piano. 

At  the  close  of  the  plaintiff's  evidence, 
the  Judge,  upon  testimony,  granted  a  nonsuit 
To  this  ruling  exceptions  were  taken  and  al- 
lowed. The  case  comes  up  on  the  evidence. 
The  defense  was  that  the  piano,  which  the 
plaintiff  carried  to  the  defendant's  house  in 
the  evening,  did  not  correspond,  either  in 
make  or  quality,  with  the  piano  which  the 
defendant  had  agreed  to  purchase.  The 
plaintiff's  own  evidence  shows  conclusively 
that  the  defendant  refused  to  accept  the  pi- 
ano, and,  although  he  permitted  it  to  remain 
In  his  house,  compelled  the  piano  to  be  lock- 
ed, which  was  done  by  Charles  Staples,  one 
of 'the  plaintiff's  agents.  Whatever  may  be 
the  plaintiff's  rights  upon  a  contract  of  sale, 
it  is  evident  from  the  testimony  that  the 
contract  of  sale.  If  one  was  made,  was  not 
consummated  by  an  acceptance  by  the  plain- 
tiff. 

Motion  and  exceptions  overruled. 


STATE  v.  TALBERTH  et  al 

(Supreme  Judicial  Court  of  Maine.     Dec.  19, 
1912.) 

Cbiminai,  Law   (|   1001*)— Recognizance— 

Power  to  Suspend  ob  Nuilot  Sentence, 

After  defendant  had  been   sentenced  for 

the  illegal  keeping  of  intoxicating  liquors,  the 


taking  of  a  recognisance  conditioned  that  he 
should  not  violate  the  prohibitory  liquor  laws 
for  two  years,  thereby  suspending  sentence, 
was  unauthorized,  and  the  recognisance  void. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ||  2564-2659;  Dec.  Dig.  f 
1001.*] 

Agreed  Statement  from  Superior  Court, 
Kennebec  County. 

State  of  Maine  In  scire  facias  against  Hen- 
ry T.  Talberth  and  others.  Judgment  for 
defendants. 

Argued  before  WHITEHOUSE,  a  J.,  and 
SAVAGE,  SPEAR,  CORNISH,  KING,  and 
HALEY,  J  J. 

Joseph  Williamson,  County  Atty.,  of  Au- 
gusta, for  plaintiff.  F.  W.  Clair,  of  Water- 
ville,  for  defendants. 

PER  CURIAM.  Scire  facias  upon  a  re- 
cognizance given  by  the  defendants  under  a 
sentence  for  illegal  keeping  of  intoxicating; 
liquors,  imposed  upon  the  defendant  Tal- 
berth by  the  superior  court  for  Kennebec 
county  at  the  January  term,  1911.  The  sen- 
tence was  In  the  following  form:  "Fine  of 
$100  and  costs  taxed  at  $40,  and  80  days  In 
Jail,  unless  bail  is  given  to  keep  out  of  busi- 
ness," etc.  At  the  same  term  the  other  de- 
fendants, Murray  and  Rosen,  appeared  and 
became  "sureties  In  $600,  conditioned  that 
said  Henry  Talberth  shall  violate  none  of 
the  provisions  of  the  prohibitory  liquor  laws 
in  the  state  of  Maine  for  the  term  of  two 
years  from  this  date." 

The  defendants  contend  that  the  procedure 
in  taking  this  recognizance  was  unauthor- 
ized, and  the  recognizance  itself  void. 

Precisely  the  same  question  has  been  de- 
cided by  this  court  In  the  case  of  State  v. 
Sturgls  et  al.,  86  Atl.  474,  very  recently  an- 
nounced. In  that  case  a  sentence  was  im- 
posed similar  to  that  In  the  case  at  bar,  and 
In  an  action  of  scire  facias  Judgment  was 
ordered  for  the  defendants. 

It  was  there  held  that,  "when  the  court 
has  pronounced  the  sentence  of  the  law 
against  one  convicted  of  a  criminal  offense, 
it  then  has  no  power,  unless  so  authorized 
by  statute,  to  make  any  order,  the  effect  of 
which  would  be  to  indefinitely  suspend  the 
execution  of  that  sentence,  or  to  nullify  it 
upon  the  happening  of  a  contingency  or  the 
performance  of  some  condition  by  the  de- 
fendant, at  his  option;  that  any  such  order 
Is  void,  and  any  bond  or  recognisance  given 
in  pursuance  of  such  order  Is  void." 

The  opinion  In  that  case  thoroughly  dis- 
cusses the  question  at  Issue,  and  Is  decisive 
of  the  case  at  bar. 

Judgment  for  the  defendants. 
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SEIGER  t.  GERBER. 
(Supreme  Judicial  Court  of  Maine.    Dec.  SO, 
1W2.). 
tiandlobd  and  txnakt  (i  180*)— action  bt 
Tenant  —  Bvidbncb  —  Waives  and  Estop- 
pel. 

Evidence  in  leasee's  action  for  construc- 
tive eviction,  through  the  lessor's  sale  to  an 
adjoining  proprietor  of  the  privilege  Of  attach- 
ing to  the  leased  building  a  structure  which 
shut  out  light  therefrom,  held  to  show  that 
plaintiff,  by  encouraging  the  sale,  waived  his 
right  to  object,  and  was  estopped  to  maintain 
the  action. 

[Ed.  Note*— For  other  cases,  see  Landlord 
and  Tenant,  Cent  Dig.  H  716-728;  Dec  Dig. 
i  180.»] 

Exceptions  and  Motion  from  Superior 
Court,  Cumberland  County. 

Action  by  Samuel  Seiger  against  David 
Gerber.  Verdict  for  plaintiff,  and  the  case 
cornea  before  the  law  court  upon  exceptions 
and  defendant's  motion  for  new  trial.  Mo- 
tion sustained. 

Argued  before  WHITEHOUSE,  O.  J.,  and 
SAT  AGE,  SPEAR,  CORNISH,  KING,  and 
HALEY,  JJ. 

Augustus  F.  Moulton,  of  Portland,  for 
plaintiff.  Clifford  &  McGlauflin,  of  Port- 
land, for  defendant 

SPEAR,  J.  This  case  comes  before  the 
law  court  upon  exceptions,  and  upon  motion 
for  a  new  trial  by  defendant  after  verdict 
of  the  jury  against  him. 

The  case  submitted  to  the  jury  under  in- 
structions from  the  court  as  appears  from 
the  plaintiff's  declaration  and  defendant's 
pleadings,  is  briefly  as  follows:  The  plain- 
tiff, Seiger,  leased  from  the  defendant  Ger- 
ber, by  written  lease  in  the  usual  form,  dat- 
ed December  18,  1909,  "the  following  describ- 
ed premises,  to  wit:  The  entire  building 
situated  at  No.  2,  Portland  Pier,  in  said 
city,  county,  and  state,  with  the  exception 
of  the  fruit  store  at  the  corner  of  said  build- 
ing." The  term  of  the  lease  was  four  years 
from  the  1st  day  of  January,  1910.  The 
rental  was  $330  per  year,  payable  $25.50 
monthly  in  advance.  Lessor  to  pay  taxes 
and  water  rates,  and  do  outside  repairing, 
and  lessee  to  do  Inside  repairing. 

The  lessee,  Seiger,  who  was  already  occu- 
pying the  premises,  continued  his  occupancy 
after  January  1,  1910,  under  the  lease,  mak- 
ing due  payment  of  rent  and  complying  with 
the  terms  of  the  lease  until  January  9,  1912, 
when  be  abandoned  the  premises.  The  rea- 
son given  for  such  abandonment  was  that 
the  lessor,  Gerber,  had,  November  20,  1911, 
by  conveyance  in  writing,  without  the  les- 
see's consent  sold  to  the  adjoining  proprie- 
tor the  privilege  of  attaching  a  structure  to 
one  side  and  one  end  of  the  leased  building. 
Upon  this  state  of  facts  the  plaintiff  con- 
tends that  from  the  language  of  his  lease 
was  implied  a  covenant  for  Quiet  enjoyment 
and  that  the  sale  of  the  right  to  the  adjoin- 


ing proprietor  to  attach  a  structure  to  the 
side  and  end  of  his  leasehold  amounted  to  a 
breach  of  his  covenant  in  that  such  struc- 
ture shut  out  the  light  from  his  premises, 
and  rendered  them  useless,  and  operated  as 
an  eviction. 

The  defendant  Gerber,  pleaded  the  gen- 
eral Issue,  with  brief  statement  admitting 
the  erection  of  the  adjoining  building,  and 
that  It  shot  out  the  light  of  the  plaintiff's 
quiet  enjoyment  but  denied  that  any  cove- 
nant had  been  broken,  and  alleged  that  the 
plaintiff  consented  to  the  erection  of  the 
building  that  shut  out  the  plaintiff's  light, 
and,  further,  that  whatever  rights  the  plain- 
tiff had  were  waived  for  the  consideration 
that  Gerber,  In  his  conveyance  of  the  said 
wall  rights  to  the  proprietors  of  Portland 
Pier,  had  procured  for  Seiger  the  right  to 
continue  to  rent  from  them  for  two  years 
the  lower  floor  of  another  adjacent  building; 
this  being  the  same  floor  then  occupied  by 
Seiger  as  tenant  at  will  for  a  place  of  stor- 
age. 

It  Is  the  opinion  of  the  court  that  upon 
the  question  of  waiver  and  estoppel  the  de- 
fendant's contention  must  prevail.  The 
plaintiff's  admission  that  he  was  present  at 
Booth's  office  when  $300,  the  amount  which 
the  proprietors  of  the  attaching  structure 
were  to  pay,  was  paid,  and  that  he  himself 
told  Gerber,  through  Booth,  of  this  offer,  to- 
gether with  the  positive  testimony  of  Ger- 
ber and  the  convincing  testimony  of  Booth 
that  the  plaintiff  consented  to  Gerber's  tak- 
ing the  $300,  and  even  urged  It  constitutes 
a  degree  of  evidence  so  overwhelming  that 
we  cannot  avoid  the  conclusion  that  the  plain- 
tiff, when  he  denies  that  he  consented  to  Ger- 
ber making  the  lease  for  $300,  was  mistaken. 
We  should  put  but  little  stress  upon  Ger- 
ber's testimony  alone  as  against  that  of  the 
plaintiff ;  but  the  circumstances  under  which 
Mr.  Booth's  knowledge  was  obtained  touch- 
ing what  was  said  and  done  In  this  transac- 
tion were  such  that  he  could  scarcely  fall 
to  perfectly  understand  and  comprehend 
them.  He  was  in  his  office.  Both  Seiger  and 
Gerber  were  there.  Gerber  says  he  brought 
Seiger  to  talk  with  Booth,  because  he  could 
not  talk  English  much.  This  question  was 
under  discussion.  Booth  was  telephoning 
Baxter  with  regard  to  what  he  would  pay 
for  the  right  of  attaching  the  proposed  build- 
ing. He  communicated  to  Seiger,  and 
through  Seiger  to  Gerber,  the  amount  which 
Baxter  offered,  and  Seiger  admits  It  Booth 
further  says  that  the  building  had  been 
started,  and  that  previous  to  this  occasion, 
both  these  parties  had  been  to  the  proposed 
location  to  determine  where  it  was  about  to 
be  erected,  and  discovered  that  It  was  going 
to  be  put  up  close  to  the  wall  of  the  Gerber 
block,  and  would  as  completely  shut  out  the 
light  as  If  the  timbers  attached.  He  also 
advised  them  that  "they  might  as  well  sell 
the  wall  rights,  because  they  were  as  badly 
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off  anyhow";  that  Selger  agreed  with  him, 
and  spoke  to  Gerber  about  it;  that  Selger 
appeared  to  be  urging  him  to  accept  the  prop- 
osition ;  that  they  discussed  the  matter  back 
and  forth  for  a  long  time;  that  Gerber  held 
off  for  a  long  time,  but  finally  consented. 
Then  follows  this  positive  testimony  of  Mr. 
Booth :  "Q.  After  the  offer  was  finally  made 
by  Baxter,  and  the  matter  was  explained, 
did  he  thereafter  make  any  objection  at  all? 
A  No.  Q.  Did  he  acquiesce?  A  I  under- 
stand he  did.  Q.  Did  he  even  advise  Mr. 
Gerber  to?  A  He  certainly  advised  him  to; 
yes.  Q.  To  accept  the  Baxter  proposition? 
A  Yob."  It  also  appears  that,  as  a  com- 
pensation for  the  shed  at  the  end  of  the 
building  occupied  by  the  plaintiff,  Gerber 
procured  the  right  for  Selger  to  use  and  oc- 
cupy the  ground  floor  of  the  new  building  to 
be  erected,  on  the  easterly  end  of  the  Gerber 
building,  at  a  rental  of  $2  per  month  for  the 
remaining  term  of  the  lease  from  Gerber  to 
Selger. 

Upon  all  the  evidence,  it  Is  the  opinion  of 
the  court  that  proof  of  both  waiver  and  es- 
toppel on  the  part  of  the  plaintiff  was  ample 
to  establish  the  defendant's  contention  up- 
on these  issues.  -Llbby  v.  Haley,  91  Me.  883, 
89  Atl.  1004;  Rogers  v.  Street  Railway,  100 
Me.  00,  60  AtL  718,  70  I*  R.  A  574. 

Motion  sustained, 


PROCTOR  v.  UBBY  et  aL 

(Supreme  Judicial  Court  of  Maine.     Dec.  20, 
1912.) 

1.  Bound abies    (I   46*)  —  Establishment  — 
Agreement  of  Pabties. 

When  a  boundary  line  la  located  and  mark- 
ed, and  thereafter  recognised  and  treated  by 
parties  aa  a  true  line,  it  is  conclusive  upon 
them  and  their  assigns,  although  it  be  subse- 
quently ascertained  that  it  varies  from  the  rec- 
ord line. 

[Ed,  Note.— For  other  cases,  see  Boundaries, 
Cent  Dig.  H  212-226,  249-251;  Dec.  Dig.  | 
46.*] 

2.  BOUNDARIES    (I  87*)— EVIDENCE  — SUFFI- 
CIENCY. 

Testimony  to  overcome  a  record  boundary 
line  should  be  full,  clear,  and  convincing,  and 
should  be  scanned  with  care  and  caution. 

[Ed.  Note. — For  other  cases,  see  Boundaries, 
Cent  Dig.  ft  184-194;    Dec.  Dig.  I  87.*] 

3.  Boundaries  (i  87*)— Sufficiency  or  Evi- 
dence—Establishment  by  Agreement. 

Evidence  in  an  action  of  trespass  quare 
clausum,  involving  the  location  of  a  boundary 
line  between  adjoining  owners,  held  sufficient 
to  sustain  a  finding  that  there  had  been  no 
agreement  establishing  a  line  different  from  the 
record  line. 

(Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent  Dig.  ||  184-194;    Dec  Dig.  {  87.*] 

4.  BOUNDABISS   (|  47*)— ESTABLISHMENT— ES- 
TOPPEL. 

Where  the  owner  of  land  points  out  a  cer- 
tain line  as  a  boundary,  he  may  ba  estopped 
from  thereafter  denying  such  a  line  as  the 
true  boundary. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent  Dig.  If  227-281;   Dec.  Dig.  |  47.*] 


5.  Boundaries  (|  87*)— Sufficiency  of  Evi- 
dence. 

Evidence  in  an  action  of  trespass  quare 
clausum,  involving  the  location  of  a  boundary 
line  between  adjoining  owners,  held  sufficient 
to  sustain  a  finding  that  a  line  different  from 
the  record  line  had  not  been  established  by 
estoppel. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent  Dig.  ff  184-194;    Dec  Dig.  |  87.*] 

6.  Adverse  Possession  ({ 114*)— Trial— fltar- 
ficienoy  or  Evidence. 

Evidence  in  an  action  of  trespass  quare 
clausum,  involving  the  location  of  a  boundary 
line  between  adjoining  owners,  held  not  t*  es- 
tablish a  title  by  adverse  possession. 

[Ed.  Note.— For  other  cases,  see  Adverse 
Possession,  Cent  Dig.  {{  682,  688,  685,  686; 
Dec  Dig.  |  114.*] 

On  Motion  from  Superior  Court,  Comber- 
land  County. 

Action  by  John  F.  Proctor  against  Fred  EL 
Libby  and  others.  On  plaintiff's  motion  for 
a  new  trial  after  verdict  for  defendants. 
Motion  overruled. 

Argued  before  WHITEHOUSE,  a  J,  and 
SAVAGE,  SPEAR,  CORNISH,  KING,  and 
HALEY,  JJ. 

Symonds,  Snow,  Cook  &  Hutchinson,  of 
Portland,  for  plaintiff.  Wilbur  a  Whelden 
and  Foster  &  Foster,  all  of  Portland,  for  de- 
fendants. 


CORNISH,  J.  This  is  an  action  of  tres- 
pass quare  clausum ;  the  tract  in  question  be- 
ing a  triangular  lot  about  5  feet  wide  at  the 
base,  with  side  lines  about  27  feet  long,  sit- 
uated between  Free  street  and  Congress 
street  in  the  city  of  Portland,  and  in  rear 
of  Congress  street  stores.  The  jury  having 
found  for  the  defendants,  the  case  is  before 
the  law  court  on  plaintiff's  motion  for  a  new 
trial.     ' 

The  parties  are  adjoining  owners,  and  the 
issue  is  the  true  line  between  their  respec- 
tive lots. 

So  far  as  the  record  title  goes,  the  deeds 
Introduced  by  the  plaintiff,  beginning  in  1886, 
and  those  by  the  defendant  beginning  in 
1866,  show  conclusively  that  a  line  run  ac- 
cording to  their  calls  would  leave  the  tri- 
angle as  a  part  of  the  defendants'  land.  The 
plaintiff's  surveyor  testified  unequivocally 
that  from  an  examination  of  all  the  deeds  he 
found  that  the  line  as  claimed  by  the  defend- 
ants, the  "Clapp  line,"  so  called,  was  the 
"deed  line"  between  the  two  properties. 

This  "Clapp  line,"  after  running  several 
courses,  passes  "thence  northeasterly  by  said 
McCarthy's  land  26  feet  to  land  now  or  for- 
merly belonging  to  George,  H.  Cushman; 
thence  southeasterly,  by  the  line  of  said 
Cushman's  land  and  line  of  land  belonging; 
to  O.  D.  Uvermore,  to  said  Free  street" 
This  is  the  description  In  all  the  deeds,  and 
It  is  this  last  call,  "line  of  land  belonging  to 
O.  D.  Uvermore,"  over  which  the  controversy 
arises;   the  defendants  having  succeeded  to 
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the  land  that  a  D.  Uvermore  formerly 
owned. 

The  record  line  being  in  the  defendants' 
favor,  the  plaintiff  relies  for  Ms  title: 

First;  upon  a  line  established  by  agree- 
ment, and  by  estoppel. 

Second,  opon  adverse  possession. 

We  will  briefly  consider  these  in  their  or- 
der, without  entering  upon  a  discussion  of 
the  evidence  with  too  great  detail. 

The  propositions  of  law  Involved  are  not 
seriously  in  controversy,  and  the  only  issues 
before  this  court  are  those  of  fact 

[1-1]  L  A  line  established  by  agreement 
and  by  estoppel. 

The  plaintiff  claims  that  when  a  line  Is 
located  and  marked  upon  the  face  of  the 
earth  by  the  parties,  and  thereafterwards 
the  line  thus  established  Is  recognized  and 
treated  by  them  as  the  true  line,  It  Is  con- 
clusive upon  the  parties  and  their  assigns, 
although  It  be  subsequently  ascertained  that 
it  varies  from  the  one  given  in  the  deed. 
This  Is  sometimes  termed  a  conventional 
line,  and  the  plaintiff's  contention  as  to  the 
recognition  of  the  validity  of  such  a  line  In 
law  is  sound.  Hathaway  v.  Evans,  108  Mass. 
267;  Orr  v.  Hadley,  36  N.  H.  578;  Davis  v. 
Judge,  46  Vt  665;  Snowies  v.  Toothaker, 
58  Me.  172.  In  these  cases,  however,  the 
parties  by  uncontradicted  agreement  and  by 
positive  acts,  such  as  running  the  line,  es- 
tablishing monuments,  building  a  fence,  and 
subsequent  occupancy  up  to  the  conventional 
line,  and  no  further,  left  no  room  for  doubt 
as  to  their  Intention,  and  the  law  simply  en- 
forced that  intention.  The  defendants  claim 
that  the  weakness  of  the  plaintiffs  evidence 
on  this  point  is  the  absence  of  both  the  agree- 
ment and  acts  In  furtherance  of  such  agree- 
ment 

It  is  true  that  for  more  than  30  years  a 
fence  had  existed  on  what  the  plaintiff 
claims  to  be  the  agreed  line,  extending  back 
from  Free  street  to  the  corner  of  a  build- 
ing on  the  Livermore  lot  and  that  the  side 
of  the  building  formed  a  continuation  of  the 
line  for  some  distance  along  the  easterly  side 
line  of  the  triangular  lot  in  question;  the 
balance  of  that  line  being  unfenced.  This 
was  undoubtedly  an  apparent  boundary  line 
so  far  as  It  went;  but  It  was  for  the  Jury 
to  say,  under  all  the  facts  of  the  case,  how 
much  weight  the  existence  of  the  fence,  on 
what  was  admittedly  not  the  true  record  line, 
bad  as  to  Its  constituting  a  line  actually 
agreed  upon  by  the  parties.  The  existence 
of  a  fence  on  a  wrong  line  is  not  conclusive 
proof  that  it  stands  upon  an  agreed  line. 

In  addition  to  this,  the  plaintiff  testified 
that  prior  to  his  purchasing  the  property, 
one  Glazier,  the  trustee  of  the  Clapp  estate, 
pointed  out  this  fence  as  the  true  boundary, 
tad  that  on  another  occasion,  but  also  prior 
to  his  purchase,  Mr.  Livermore,  a  predeces- 
sor in  title  to  the  defendants,  "came  out  of 
Us  bouse  on  his  own  land,  came  along  to  his 
fence,  and  said  that  was  the  fence  line,  that 


was  the  line  he  bought  his  property  by,"  and 
"claimed  the  fence  line  was  his  property 
line." 

Here,  again,  it  was  for  the  Jury  to  deter- 
mine -whether  these  conversations  actually 
took  place.  The  evidence  Is  uncorroborated. 
It  comes  from  a  deeply  Interested  party. 
Glazier  and  Livermore  are  both  dead.  While 
this  testimony  might  in  the  first  Instance 
have  great  weight  with  the  court,  we  are 
not  of  the  opinion  that  Its  rejection  by  the 
Jury  was  manifestly  wrong.  Muniments  of 
title  are  not  to  be  lightly  set  aside,  and  tes- 
timony to  overcome  a  record  line  should  be 
full,  clear,  and  convincing,  and  should  be 
scanned  with  care  and  caution.  It  nowhere 
appears  by  whom,  or  under  what  conditions, 
or  for  what  purpose  the  fence  was  built  No 
agreement  between  owners  is  proved,  simply 
the  Inference  to  be  drawn  from  the  main- 
tenance of  the  fence  Itself. 

If  the  old  fence  marked  the  true  line,  then 
a  small  triangle  on  Free  street  was  taken 
from  the  plaintiff's  lot  and  given  to  the  de- 
fendants, because  the  deed  line  and  the 
fence  line  Intersected.  This  triangle,  how- 
ever, the  defendants  do  not  claim. 

Again,  the  projection  of  the  fence  line  to- 
ward the  rear  of  the  stores  on  the  north 
would  create  a  Jog,  and  call  for  three  cours- 
es, Instead  of  one,  in  all  deeds  subsequent 
to  the  making  of  the  conventional  line,  and 
instead  of  reading,  "thence  southeasterly,  by 
the  line  of  said  Oushman's  land  and  the  line 
of  land  belonging  to  C.  D.  Livermore,  to  Free 
street"  they  should  have  read,  "thence  south- 
easterly by  the  line  of  said  Oushman's  land ; 
thence  easterly  by  the  line  of  said  Cushman's 
land;  and  thence  southerly  by  line  of  the 
land  of  C.  D.  Livermore  to  Free  street"  Yet 
the  original  description  was  followed  In  all 
subsequent  deeds,  and  the  alleged  convention- 
al line  was  never  recognized  in  them. 

[4, 6]  In  this  connection,  the  plaintiff 
claims  that  the  defendants  are  estopped  from 
denying  the  fence  line  because  of  the  con- 
versation between  Livermore  and  himself  al- 
ready recited,  which  took  place  prior  to  the 
plaintiffs  purchase,  and  on  the  strength  of 
which  he  claims  to  have  made  his  purchase; 
and  he  relies  upon  Louks  v.  Kennlston,  50 
Vt  116,  as  conclusive  upon  this  point 

The  legal  doctrine  of  estoppel  in  pals  has 
been  recognized  and  fully  discussed  in  many 
cases  in  this  court,  and  needs  no  further 
elaboration.  Martin  v.  Maine  Central  R  R. 
Co.,  83  Me.  100,  21  AtL  740;  Rogers  v.  Street 
Ry.,  100  Me.  86,  60  AtL  713,  70  L.  R.  A.  574; 
Stubbs  v.  F.  A  M.  By.  Co.,  101  Me.  355, 
64  Atl.  625.  The  crucial  question  usually  Is: 
Do  the  facts  warrant  the  application  of  the 
principle? 

In  Louks  v.  Kennlston,  supra,  so  confident- 
ly  relied  upon  by  the  plaintiff,  the  defendant 
who  owned  land  adjoining  land  that  plain- 
tiff was  about  to  buy,  told  the  plaintiff  that 
a  certain  fence  was  on  the  true  boundary 
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line,  and  the  plaintiff,  relying  upon  this 
statement,  bought  the  land.  The  court  held 
that  the  defendant  was  estopped  to  deny 
that  the  fence  was  on  the  true  line. 

That  decision  Is  undoubtedly  sound;  but 
It  should  be  noted  that  In  that  case  the  suit 
was  between  the  very  parties  who  had  held 
the  conversation.  The  defendant,  whose 
statement  was  relied  upon,  was  still  living 
and  In  court.  He  was  the  person  estopped, 
not  a  remote  grantee  from  him;  and  it 
might,  perhaps,  well  be  doubted  whether 
such  remote  grantee,  who  Is  a  bona  fide  pur- 
chaser for  value  and  without  notice,  but  re- 
lies upon  the  record  title,  would  be  also  es- 
topped. 

Passing  this  point,  however,  without  de- 
ciding It,  It  should  be  observed,  In  the  sec- 
ond place,  that  there  was  no  doubt  about  the 
representation  having  been  made  In  the  Ver- 
mont case.  That  fact  was  conceded;  while 
in  the  case  at  bar,  as  has  been  said  before, 
the  only  evidence  of  that  fact  comes  from 
the  plaintiff  himself.  The  credibility  of  his 
statement  was  for  the  Jury,  'and  their  find- 
ing on  that  issue  we  are  not  disposed  to  set 
aside. 

So  far,  then,  as  the  conventional  line,  or 
line  by  estoppel,  Is  concerned,  we  cannot  say 
that  the  verdict  is  glaringly  wrong. 

[I]  2.  Adverse  possession. 

The  plaintiff's  evidence  on  this  branch  of 
the  case  Is  even  less  strong  than  on  the  oth- 
er. Open,  notorious,  exclusive,  uninterrupt- 
ed, and  adverse  possession  for  more  than  20 
years  was  not  made  out  While  the  plain- 
tiff and  his  predecessors  In  title  had  made 
use  of  the  disputed  tract,  so  had  the  defend- 
ants and  their  predecessors,  and  also  outside 
parties,  as  this  was  used  more  or  less  as  a 
thoroughfare  for  people  having  occasion  to 
go  from  Free  street  to  the  rear  of  stores  on 
Congress  street 

The  plaintiff  claims  to  have  received  rent 
during  the  past  10  years  for  a  portion  of  the 
lot;  but,  If  so,  it  is  not  shown  that  the  own- 
ers of  the  defendants'  lot  ever  had  any 
knowledge  of  the  fact 

The  sides  of  the  triangle  were  never  fenc- 
ed, and  a  fence  placed  across  the  base  about 
eight  years  after  the  plaintiff  took  title  in 
himself  ws,s  torn  down  by  the  defendants. 
It  is  significant,  also,  that  the  plaintiff  erect- 
ed a  small  building  on  his  premises  close  to 
this  triangle,  but  not  over  the  line. 

Many  other  facts  and  claims  on  the  one 
side  and  the  other  might  be  referred  to,  but 
It  Is  unnecessary.  It  Is  sufficient  to  say 
that  a  critical  study  of  all  the  testimony  has 
failed  to  convince  us  that  the  Jury,  In  decid- 
ing that  the  plaintiff  had  not  gained  title  by 
adverse  possession,  were  controlled  by  bias 
or  prejudice,  or  that  they  failed  to  compre- 
hend the  Issues  Involved. 

The  case  was  carefully  tried  on  both  aides. 
The  legal  principles  were  fully  stated  to 


the  jury  In  a  charge  to  which  no  exceptions- 
were  taken.  Only  questions  of  fact  are  be- 
fore us,  and  on  these  the  evidence  is  conflict- 
ing. While  the  Issue  to  "not  free  from  doubt, 
yet  in  view  Of  the  fact  that  the  record  title- 
Is  in  the  defendants,  the  verdict  In  their  fa- 
vor upon  the  claims  presented  Is  not  so  man- 
ifestly wrong  that  It  should  be  set 
Motion  overruled. 


INHABITANTS  OF  BAYVILLB  VILLAGE: 

CORPORATION  v.  INHABITANTS  OF 

BOOTHBAY  HARBOR. 

(Supreme  Judicial  Court  of  Maine.    Dec.  20, 
1012.) 

1.  Taxation  (|  49*)— Collection  of  Taxes— 
Distribution  —  Statutes  —  ItraquALrrr 
— Apportionment. 

Priv.  &  6p.  Laws  1011,  c  227,  |  8,  in- 
corporating: Bayville  Village  Corporation,  pro- 
viding that  the  town  of  Boothbay  Harbor  shall) 
annually  pay  over  to  the  treasurer  of  the  vil- 
lage corporation  out  of  the  taxes  collected  from, 
the  inhabitants  and  the  estates  within  the  ter- 
ritory of  the  village  a  sum  equal  to  60  per 
cent,  of  all  the  town  taxes,  exclusive  of  the 
state  and  county  taxes  collected  from  such  in- 
habitants and  estates,  related  merely  to  the 
distribution  as  distinguished  from  the  assess- 
ment of  taxes,  and  hence  the  fact  that  the  town 
was  authorised  to  expend  for  its  own  purposes- 
40  per  cent,  of  the  taxes  collected  from  assess- 
ments within  a  village  corporation  did  not  ren- 
der the  act  in  violation  of  the  constitutional 
provision  that  all  taxes  assessed  by  authority 
of  the  state  shall  be  apportioned  and  assessed 
equally  according  to  the  value  of  the  property. 
[Ed.  Note. — For  other  cases,  see  Taxation,. 
Cent  Dig.  {{  115-124 ;    Dec.  Dig.  |  40.*] 

2.  Constitutional  Law  (|  26*)— Depart- 
ments or  Government— Legislative  Pow- 


The  legislative  powers  of  the  states  are  not 
measured  by  grants,  but  by  limitations;  the 
Legislature  of  the  state  representing  the  sover- 
eign power  of  the  people  being  limited  only  in. 
the  exercise  of  supreme  authority  by  the  inhibi- 
tions of  the  Constitution. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  {  SO;  Dec.  Dig.  f  28.*) 

8.  Municipal  Corporations  (|  64*)— Oboah- 

ization— Control. 

Municipal  corporations  are  but  instru- 
ments of  government  created  for  political  pur- 
poses,  and   are  subject  to   legislative  control. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {{  156,  157 ;  Dec  Dig. 
I  64\*] 

4.  Taxation  (J  911*)— Distribution  or  Tax- 
es—Public Welfare. 

Priv.  &  Sp.  Laws  1011,  c.  227,  |  5,  provid- 
ing that  the  town  of  Boothbay  Harbor  shall 
annually  pay  over  to  the  treasurer  of  Bayville 
Village  Corporation,  an  incorporated  munici- 
pality within  the  town,  out  of  the  taxes  col- 
lected from  the  inhabitants  and  estates  within, 
the  territory  of  the  village  corporation,  a  sum 
equal  to  60  per  cent  of  all  the  town  taxes, 
exclusive  of  state  and  county  taxes  collected 
from  the  inhabitants  and  estates,  was  a  proper 
exercise  of  legislative  power  to  conserve  the- 
public  welfare  within  the  constitutional  re- 
quirement that  it  shall  enact  all  reasonable 
laws  and  requirements  for  the  defense  and  ben- 
efit of  the  people. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Dec.  Dig.  {  911.*] 


•For  other  sasea  see  same  topic  and  section  NUMBER  in  Deo.  Dig.  a  Am.  Dig.  Key-No.  Suits  a  Rap'r  In* 
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Report  from  Supreme  Judicial  Court,  Lin- 
coln County,  at  Law. 

Action  by  the  Inhabitants,  of  Bayvllle  Vil- 
lage Corporation  against  the  Inhabitants  of 
Boothbay  Harbor.  A  demurrer  to  the  com- 
plaint was  overruled,  and  defendant  brings 
exceptions.    Overruled. 

Argued  before  WHITEHOUSE,  a  J.,  and 
SAVAGE.  SPEAR,  CORNISH,  and  HALEY, 
JJ. 

George  W.  Heselton,  of  Gardiner,  and  Clem- 
ent F.  Robinson,  of  Portland,  for  plaintiff. 
James  B.  Perkins,  of  Boothbay  Harbor,  and 
Heath  &  Andrews,  of  Augusta,  for  defendant 

SPEAR,  J.  This  is  an  action  based  upon 
chapter  227  of  the  Private  and  Special  Laws 
of  1911,  In  which  the  plaintiff  seeks  to  re- 
cover of  the  defendant  a  sum  equivalent  to 
60  per  cent  of  the  taxes  levied  and  collected 
by  the  defendant  corporation  for  the  year 
1911.  The  defendant  filed  a  general  de- 
murrer, which  raises  the  decisive  questions 
of  law. 

Bayvllle  Is  a  seaside  resort  in  the  town 
of  Boothbay  Harbor,  occupied  by  summer 
residents  who  desire  the  enjoyment  of  cer- 
tain advantages  adapted  to  their  own  special 
comfort  for  which  they  are  amply  able  to 
pay,  and  for  which  It  would  be  inequitable 
and  unjust  to  tax  the  residents  in  other 
parts  of  the  town,  to  whom  the  improve- 
ments desired  -would  be  of  no  particular 
benefit  In  accordance  with  the  long  and 
well-settled  policy  of  this  state,  these  resi- 
dents, In  order  to  secure  the  enjoyment  of 
these  privileges,  sought  a  charter,  which 
the  Legislature  In  its  discretion  granted,  in- 
corporating a  portion  of  the  town  of  Booth- 
bay,  within  certain  described  limits  into  a 
special  municipality,  called  the  Bayvllle  Vil- 
lage Corporation.  The  charter  also  pre- 
scribes the  rights  and  duties  of  the  corpora- 
tion, Its  financial  relation  to  the  rest  of  the 
town,  and  designates  the  administrative  rules 
and  regulations  by  which  the  taxes  shall  be 
apportioned  and  assessed,  collected,  and  dis- 
tributed. 

The  defendant  raised  no  question  of  the 
propriety  of  the  administrative  policy  for 
the  regulation  and  adjustment  of  the  mu- 
nicipal and  corporate  relations.  Nor  under 
the  well-settled  law  in  this  state  is  it  easy 
to  perceive  how  any  well  grounded  objec- 
tion could  be  suggested. 

[1]  The  issue  which  the  defendant  raised 
under  the  demurrer  Is  to  that  section  of 
the  special  act  which  provides  for  the  dis- 
tribution of  the  taxes  when  assessed  and 
collected  in  accordance  with  the  machinery 
provided  in  the  act  Section  S  reads:  "The 
town  of  Boothbay  Harbor  shall  annually  pay 
over  to  the  treasurer  of  said  corporation  out 
of  the  taxes  collected  from  the  Inhabitants 
and  estates  within  the  territory  of  the  Bay- 
vllle Village  Corporation,  aforesaid,  a  sum 
equal  to  sixty  per  centum  of  all  of  the  town 


taxes  exclusive  of  the  state  and  county  tax, 
collected  from  said  Inhabitants  and  estates." 
The  objection  raised  to  this  section  is  not 
that  the  town  of  Boothbay  Harbor  is  re- 
quired to  pay  to  the  corporation  60  per  cent, 
but  that  it  is  authorized  to  expend  for  its 
own  purposes  the  other  40  per  cent,  a  provi- 
sion which  it  Is  contended  violates  that 
clause  of  our  Constitution,  which  says  that 
"all  taxes  upon  real  estate  and  personal 
property  assessed  by  authority  of  this  state 
shall  be  apportioned  and  assessed  equally 
according  to  the  just  value  thereof."  In 
order  to  determine  the  precise  application  of 
this  contention,  It  becomes  necessary  to  as- 
certain the  manner  in  which  the  tax  is  ap- 
portioned and  assessed,  from  the  proceeds 
of  which  60  per  cent  is  to  be  returned  to 
the  village  corporation  and  40  per  cent  re- 
tained for  general  town  purposes.  By  read- 
ing section  11  it  will  be  seen  that  this  assess- 
ment Is  made  by  Boothbay  Harbor  upon  all 
of  the  property  of  the  town,  Including  Bay- 
vllle, precisely  as  if  no  corporation  existed. 
The  valuation  and  the  rate  are  uniform  upon 
all  property.  The  levy  for  corporation  pur- 
poses Is  Immaterial  to  the  issue  here  raised. 
It  accordingly  appears  that  the  apportion- 
ment and  assessment  of  the'  tax  Is  in  perfect, 
harmony  with  the  constitutional  require- 
ments. This  proposition  is  not  as  we  under- 
stand it  controverted  by  the  defendants. 
But  they  -contend,  notwithstanding  this  may 
be  true,  that  the  provision  for  the  distribu- 
tion of  the  proceeds  of  the  assessment 
whereby  the  town  is  authorized  to  retain 
40  per  cent,  must  result  in  unequal  taxa- 
tion, and  comes  within  the  ban  of  the  consti- 
tutional provision.  This  raises  the  question : 
Of  what  does  the  inequality  consist?  Is  It 
in  the  apportionment  and  assessment  of  the 
taxes?  If  so,  the  plaintiff  must  fall.  If  in 
the  distribution  of  the  proceeds  of  the  tax, 
then  the  plaintiff  should  prevail.  It  already 
appears  that  the  apportionment  and  assess- 
ment of  the  tax,  from  the  proceeds  of  which 
60  per  cent  were  to  be  paid  to  Bayvllle  and 
40  per  cent  retained  by  the  town,  were  in 
accord  with  the  constitutional  provision  re- 
quiring that  all  taxes  shall  be  assessed 
equally  and  according  to  the  just  value  of 
the  property  upon  which  they  are  Imposed. 
There  was  consequently  no  Inequality  in  the 
apportionment  and  assessment  of  the  taxes 
under  the  act  In  question.  The  only  question 
remaining,  therefore,  1b  whether  the  distribu- 
tion of  the  proceeds  of  the  tax  thus  raised 
must  be  made  with  that  strict  equality  re- 
quired In  the  assessment  It  is  evident  from 
a  casual  view,  If  such  equality  were  de- 
manded, that  no  distribution  of  the  proceeds 
of  a  tax  could  ever  be  constitutionally  made. 
But  we  think  this  question  has  been  fully 
settled  In  the  recent  opinion  of  Sawyer  v. 
Gllmore,  not  yet  officially  published,  but 
found  in  83  Atl.  p.  673.  This  was  a  bill  In 
equity  brought  to  enjoin  the  Treasurer  of 
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State  and  his  successors  In  office  from  col- 
lecting a  tax  assessed  under  the  provision 
of  chapter  177  of  the  Public  Laws  of  1909. 
The  question  raised  was  that  this  act  pro- 
vided for  an  unequal  distribution  of  the  tax- 
es levied,  and  was  consequently  a  violation  of 
the  same  constitutional  provision  invoked  by 
the  defendants  in  the  case  at  bar.  In  this 
case  the  precise  issue  under  consideration 
was  raised,  the  court  stating  it  as  follows: 
"The  first  objection  is  that  this  act  imposes 
an  unequal  burden  of  taxation  upon  the  un- 
organized townships  of  the  state,  because, 
while  the  fund  is  created  by  the  taxation  of 
all  the  property  in  such  townships  as  well 
as  upon  the  property  in  the  cities,  towns,  and 
plantations,  no  provision  is  made  for  the 
distribution  of  any  part  thereof  to  such 
townships,  but  it  is  all  apportioned  among 
the  cities,  towns,  and  plantations.  The  town- 
ships are  omitted."  As  four  subdivisions  of 
the  state  were  made  to  contribute  to  thlB 
fund,  and  only  three  were  permitted  to  share 
in  the  financial  benefit,  it  is  clearly  a  case 
of  unequal  distribution.  The  court,  never- 
theless, say:  "This  objection,  however,  is 
without  legal  foundation.  The  Legislature 
has  the  right  under  the  Constitution  to 
impose  an  equal  rate  of  taxation  upon  all  the 
property  in  the  state  including  the  property 
in  unorganized  townships,  for  the  purpose  of 
distributing  the  proceeds  thereof  among  the 
cities,  towns,  and  plantations  for  common 
school  purposes." 

Another  objection  was  raised,  that  the 
method  of  distribution  was  unconstitutional 
because  it  was  made  not  according  to  the 
number  of  scholars,  as  in  the  school  mill 
fund,  but  one-third  according  to  the  number 
of  scholars  and  two-thirds  according  to  valu- 
ation, thus  benefiting  the  cities,  and  richer 
towns  more  than  the  poorer.  Upon  the  as- 
sumption that  this  method  of  distribution 
worked  an  Inequality,  the  court  say:  "But 
that  result  is  not  the  test  of  constitutional- 
ity. Inequality  of  assessment  is  necessarily 
fatal,  Inequality  of  distribution  is  not,  pro- 
vided the  purpose  be  the  public  welfare. 
The  method  of  distribution  of  the  proceeds 
of  such  a  tax  rests  in  the  wise  discretion  and 
sound  judgment  of  the  Legislature.  If  this 
discretion  is  unwisely  exercised,  the  remedy 
is  with  the  people,  and  not  with  the  court" 
With  reference  to  the  general  authority  of 
the  Legislature,  the  court  in  this  case  further 
say :  "The  powers  of  the  Legislature  in  mat- 
ters of  legislation,  broadly  speaking,  are  ab- 
solute, except  as  restricted  and  limited  by 
the  Constitution.  As  to  the  executive  and 
judiciary,  the  Constitution  measures  the  ex- 
tent of  their  authority,  as  to  the  Legislature 
it  measures  the  limitations  upon  its  author- 
ity. *  *  *  It  follows,  therefore,  that  a 
legislative  act  Is  to  be  held  constitutional  un- 
less a  positive  restriction  or  limitation  or  pro- 
hibition Is  found  in  the  Constitution  which 
renders  it  Invalid."     In  support  of  the  de- 


fendant's contention  has  been  cited  Brewer 
Brick  Co.  v.  Brewer,  62  Me.  62,  16  Am.  Rep. 
S95,  and  Dyar  v.  Farmington  Village  Corpo- 
ration, 70  Me.  516.  The  first  case  Involved 
an  exemption  of  property  from  taxation, 
which  was  clearly  a  violation  of  the  constitu- 
tional provision  that  all  property  taxed,  etc., 
shall  be  apportioned  and  assessed  equally. 
It  requires  no  further  comment  to  show  that 
the  omission  to  tax  certain  property  is  not 
taxing  all  property.  The  latter  case,  as  stat- 
ed by  the  court,  was  one  in  which  "five  lots 
of  land  may  be  burdened  with  a  tax  from 
which  the  remainder  of  the  real  estate  of 
tiie  town  is  exempt,"  which  is  also  so  evident 
an  unequallty  of  assessment  as  to  require  no 
comment  These  cases,  therefore,  cannot  be 
regarded  as  precedents  for  a  decision  in  the 
case  at  bar. 

[2, 3]  The  court  in  the  Sawyer  Case  said: 
"Inequality  of  assessment  is  necessarily 
fatal,  inequality  of  distribution  is  not  pro- 
vided the  purpose  be  the  public  welfare."  It 
remains,  therefore,  to  consider  whether  the 
act  in  question  comes  within  the  public  wel- 
fare clause  of  the  Constitution  which  com- 
mands: "That  the  Legislature  shall  make 
and  establish  all  reasonable  laws  and  reg- 
ulations for  the  defense  and  benefit  of  the 
people."  As  has  already  been  seen,  legislative 
powers  are  not  measured  by  grants,  but  by 
limitations.  The  Legislature  represents  the 
sovereign  power  of  the  people,  and  is  there- 
fore limited  in  the  exercise  of  supreme  au- 
thority only  by  the  Inhibition  of  the  Consti- 
tution. The  Legislature  has  a  large  discre- 
tion with  reference  to  its  control  of  munic- 
ipalities. Municipal  corporations  are  but  in- 
struments of  government  created  for  political 
purposes  and  subject  to  legislative  control. 
Cooley  says:  "They  are  created  for  con- 
venience, expediency,  and  economy  in  govern- 
ment and  in  their  public  capacity  are  and 
must  be  at  all  times  subject  to  the  control 
of  the  state  which  has  imported  to  them  life, 
and  may  at  any  time  deprive  them  of  it" 
In  fact  the  decisions  are  so  numerous  and 
"uniform,  conceding  the  power  of  the  Legisla- 
ture in  its  dominion  over  municipal  corpora- 
tions, including  counties  and  towns,  that 
citations  are  unnecessary.  It  may  be  well, 
however,  to  refer  to  the  leading  case  of  Wa- 
tervllle  v.  County  Commissioners,  69  Me.  80, 
and  the  opinion  of  a  minority  of  the  justices 
in  99  Me.  526,  60  Atl.  86,  where  many  of  the 
authorities  are  collated.  These  cases  tend 
to  Illustrate  the  power  of  the  Legislature  In 
directing  the  expenditure  of  moneys,  receiv- 
ed from  taxation,  for  public  purposes. 

[4]  The  question,  therefore,  recurs  wheth- 
er the  special  act  under  consideration  was 
reasonable  and  beneficial  to  the  community 
affected.  The  natural  advantages  of  the 
coast  of  Maine  offer  flattering  inducements 
to  nonresidents,  seeking  recreation  and  rest, 
to  establish  permanent  summer  homes  with- 
in the  state.    It  haB  become  a  matter  of  corn- 
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mon  knowledge  and  statistics  that  no  factor 
In  the  progress  of  our  social  and  financial 
interests  has  'contributed  more  to  our  gen- 
eral prosperity  than  our  summer  resorts  and 
game  preserves.  The  people  who  come  here 
are  usually  segregated  in  isolated  communi- 
ties. They  often  select  unimproved  lands. 
Out  of  waste  places  they  create  millions  of 
dollars  of  taxable  property.  The  increment 
upon  these  lands  is  taxed  to  its  full  value, 
under  the  law,  although  they  may  occupy  it 
but  a  fraction  of  the  year.  The  numerous 
islands  along  our  coast  are  conspicuous,  ex- 
amples of  this  development  and  creation  of 
taxable  property.  It  is  not  infrequent  that 
the  tax  imposed  upon  a  summer  community, 
and  occupying  but  a  small  section  of  a  town, 
exceeds  the  assessment  upon  all  the  rest  of 
the  estates.  They  demand  and  are  entitled 
to  vast  Improvements  which  the  municipali- 
ties are  unable  to  furnish.  In  Justice  and 
In  equity  these,  communities  are  entitled  to 
receive  back  for  the  establishment  and  main- 
tenance of  their  own-  public  utilities  a  part 
at  least  of  the  money  they  have  paid  in  tax- 
es. This  end  is  precisely  what  the  act  under 
consideration  was  calculated  to  attain. 

The  Legislature  has  exercised  its  discre- 
tion as  to  the  amount  which,  in  this  particu- 
lar case,  should  be  paid  back,  making  it  a 
fixed  amount,  Instead  of  leaving  it  to  the 
discretion  of  the  selectmen  to  determine  the 
amount,  which  might  be  entirely  inadequate, 
or  even  nothing.  It  may  accordingly  well  be 
said  that  the  enactment  of  laws  tending  to 
encourage  the  growth  of  this  kind  of  enter- 
prise is  both  reasonable  and  beneficial.  Up- 
on a  careful  Investigation  of  the  authorities, 
therefore,  we  are  of  the  opinion  that  the  act 
comes  within  the  public  welfare  clause  of  the 
Constitution.  Our  conclusion  is  that  the  de- 
murrer should  have  been  overruled, 

Exceptions  overruled. 


STAPLES  v.  BERRY. 

(Supreme  Judicial  Court  of  Maine.     Dec  20, 
1912.) 

L  Joist    Tenancy    (I    1*)  —  Requisites  — 

"UNITY  OF  INTEREST*  — "UNITY  OF  TIME." 

An  estate  in  joint  tenancy  does  not  exist 
unless  there  is  unity  of  interest,  title,  time, 
and  possession;  "unity  of  interest"  meaning 
that  the  interests  must  accrue  by  one  and  the 
came  conveyance,  "unity  of  time,"  that  they 
most  commence  at  one  and  the  same  time,  and 
it  must  also  appear  that  the  interests  of  the 
joint  holders  remain  the  same  until  the  death 
of  one  of  them,  when-  the  survivor  takes  it  alL 

[Ed.  (fate.— For  other  cases,  see  Joint  Ten- 
ancy, Cent  Dig.  f  1;  Dec  Dig.  |  1.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  4,  pp.  3817,  8818;  vol.  8,  p.  7695.] 

2.  Husband  and  Wife  (f  49%*)— Savings 
Bank  Deposit—  Ownership. 

A  wife  deposited  $150  in  a  savings  bank 
in  the  name  of  her  Husband  in  April,  1898,  and 
afi,  or  nearly  aU.  the  subsequent  deposits  were 
made  by  her.  Two  withdrawals  were  made  by 
the  husband  and  one  by  the  wife  on  the  hus- 


band's order.  On  July  1,  1901,  the  deposit 
amounted  to  about  $1,400,  when  the  account 
was  changed  to  a  joint  account  to  be  drawn  by 
either.  After  the  change  and  until  the  hus- 
band's death,  the  deposit  book  was  in  their 
joint  possession,  and  when  he  died  the  account, 
with  accrued  dividends,  amounted  to  $1,870.98. 
Thereafter  the  widow  deposited  to  the  credit 
of  the  account  the  proceeds  of  the  husband's 
life  insurance,  of  which  she  was  the  benefi- 
ciary, and  in  1907  the  whole  account,  amount- 
ing to  $4,878.46,  was  transferred  by  the  wid- 
ow to  another  savings  bank  and  deposited  to 
her  sole  credit  In  December,  1910,  the  widow 
married  defendant  and  two  days  afterwards, 
executed  a  will  by  which  she  gave  him  her 
entire  estate,  and  died  in  January,  1911.  Held, 
that  such  facts  were  Insufficient  to  show  any 
gift  of  the  bank  deposit  by  the  husband  to  the 
wife  in  his  lifetime. 

[Ed.  Note— For  other  cases,  see  Husband 
and  Wife,  Cent  Dig.  ||  249-255,  257;  Dec 
Dig.  f  49&.«] 

8.  Wills  (|  106*) —Requisites  or  Execu- 
tion. 

The  act  of  a  husband,  owning  a  deposit 
in  a  savings  bank,  in  causing  an  entry  to  be 
made  in  the  bank  ledger  and  the  deposit  book, 
adding  the  name  of  his  wife  as  joint  depositor 
with  a  statement  that  the  money  "may  be 
drawn  by  either  in  any  event"  if  intended  as 
a  gift  to  take  effect  at  his  decease,  was  a  tes- 
tamentary disposition  void  under  the  statute 
of  wills. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  || "     "       ~     -""" 


249-258;   Dec  Dig.  |  106.*] 


Exceptions  from  Supreme  Judicial  Court, 
Sagadahoc  County,  at  Law. 

Action  by  Frank  L  Staples,  as  administra- 
tor of  Fred  E.  Savage,  deceased,  against 
John  H.  Berry,  administrator  and  trustee  of 
the  estate  of  Nellie  A.  Berry,  deceased. 
Judgment  for  plaintiff,  and  defendant  brings 
exceptions.    Overruled. 

Argued  before  WHITBHOTJSB,  C.  J.,  and 
SAVAGE,  CORNISH,  KING,  and  HAL- 
EY, JJ. 

Frank  L.  Staples,  of  Bath,  for  plaintiff. 
Barrett  Potter,  of  Brunswick,  and  William 
T.  Hall,  Jr.,  of  Richmond,  for  defendant 

CORNISH,  J.  The  following  essential 
facts  appear  In  the  agreed  statement  upon 
which  the  finding  of  the  justice  at  nisi  prius 
was  based: 

Fred  E.  Savage  and  Nellie  A  Savage  were 
married  in  March,  1873,  and  lived  together 
until  the  death  of  the  husband,  on  January 
26, 1904.  Two  children  were  born  to  them,  a 
son,  Fred,  born  In  1877  and  still  living,  and 
a  daughter  born  in  1874,  who  married  one 
Lewis  and  died  In  1906,  leaving  a  daughter, 
Marguerite. 

December  7,  1910,  the  widow  married  the 
defendant,  John  H.  Berry,  executed  her  will 
on  December  9,  1910,  and  died  testate  Jan- 
uary 22,  1911,  leaving  him  practically  all  her 
estate.  He  was  subsequently  appointed  ad- 
ministrator with  the  will  annexed.  The 
plaintiff  was  appointed  administrator  of  the 
estate  of  the  first  husband,  Fred  B.  Savage, 
on  July  10,  1911. 


♦For  otto  cases  im  tame  topic  and  Mctlon  NUMBER  in  Dae.  Dig.  A  Am.  Blf .  Key-No.  Berts*  *  Rap'r  Indexes 


Digitized  by 


Google 


304 


86  ATLANTIC  REPORTER 


(Me. 


Thla  controversy  arises  over  a  savings  bank 
deposit,  and  the  agreed  facts  as  to  that  an 
as  follows: 

April  IT,  1893,  Nellie  A  Baraga  deposited 
$150  In  the  Gardiner  Savings  Institution  In 
the  name  of  her  husband,  Fred  B.  Savage. 
All,  or  nearly  all,  the  subsequent  deposits 
were  made  by  her.  Withdrawals  of  $45  and 
$25  were  made  by  Fred  B.  on  June  28,  1888, 
and  July  16,  1896,  respectively;  and  one  of 
$80  was  made  by  the  wife  on  July  18,  1898, 
upon  the  order  of  the  husband.  No  other 
withdrawals  were  made  during  the  life  of 
Fred  B.  On  or  about  July  1,  1901,  when  the 
aggregate  deposits  amounted  to  about  $1,400, 
the  title  of  the  Savings  Bank  account  was 
changed  by  one  of  the  officers  of  the  Institu- 
tion, presumably  by  direction  of  the  husband, 
on  its  ledger  and  on  the  deposit  book,  by  In- 
serting the  necessary  words  so  as  to  read 
"Nellie  A  8avage  and  Fred  E.  Savage,  may 
be  drawn  by  either  In  any  event"  After  that 
change  and  until  the  death  of  Fred  B.  Sav- 
age, the  deposit  book  was  most  or  all  of  the 
time  In  their  Joint  possession;  each  having 
access  to  it  At  the  time  of  the  death  of 
Fred  B.,  on  January  26,  1904,  the  account 
amounted  with  accrued  dividends  to  $1£70.- 
98.  On  February  8,  1904,  the  widow  deposit- 
ed to  the  credit  of  this  account  $2,900,  out 
of  $3,000  which  she  had  received  as  Insur- 
ance on  his  life;  she  being  the  beneficiary  In 
the  policy.  On  January  16, 1907,  the  account 
then  amounting  to  $4,878.46  was  transferred 
by  the  widow  to  the  Bath  Savings  Institution 
and  there  deposited  to  her  sole  credit. 

Mr.  Savage  was  for  several  years  prior  to 
the  opening  of  the  account  with  the  Gard- 
iner Savings  Institution,  and  most  of  the  time 
tbereafterwards  until  his  death,  In  the  em- 
ploy of  Lawrence  Bros,  of  South  Gardiner, 
as  their  head  sawyer,  at  wages  of  $8  per  day, 
with  usually  a  gift  or  bonus  at  the  end  of 
the  sawing  season.  During  a  part  of  the 
time,  he  and  his  wife  carried  on  a'  boarding 
house  for  employes  of  Lawrence  Bros.,  but 
had  ceased  to  carry  it  on  before  the  account 
In  the  Gardiner  Savings  Institution  began. 
The  deposits  of  said  account  prior  to  his 
death,  consisted  of  his  earnings  and  their 
joint  savings.  At  the  time  of  their  marriage, 
neither  husband  nor  wife  had  any  property 
worth  mentioning,  and  neither  received  any 
during  their  married  life  except  from  their 
earnings. 

Under  these  agreed  facts,  the  plaintiff 
seeks  to  recover  In  this  action  for  money  had 
and  received  the  amount  of  the  deposit  In 
the  Gardiner  Savings  Institution  at  the  hus- 
band's death,  with  Interest 

The  case  was  heard  by  a  single  justice, 
who  found  for  the  plaintiff  In  the  sum  of 
$2,400.46,  with  Interest  from  the  date  of  the 
writ;  and  the  defendant  has  brought  the 
case  to  the  law  court  upon  exceptions  to  this 
finding. 

The  single  issue  Is:    Wa*  that  deposit  the 


property  of  Fred  BL  Savage  at  the  time  of 
his  decease  on  January  26,  1904? 

We  start  out  with  the  conceded  fact  that 
the  money  deposited  belonged  to  the  husband. 
It  came  primarily  from  his  earnings,  and 
was  his  alone.  How  was  the  title  to  it  or 
any  part  of  it  taken  from  him  and  given  to 
his  wife?  The  burden  Is  on  the  defendant  to 
show  this,  and  it  must  be  proved  by  clear 
and  convincing  evidence. 

"A  strong  Instinctive  passion  for  property 
often  leads  a  husband  or  wife  Into  schemes 
for  the  absorption  and  conversion  of  the  oth- 
er's possessions,  and  equity  is  watchful  to 
defeat  all  Buch  wrongful  appropriations.  It 
requires  that  the  donor's  Intention  to  divest 
himself  or  herself  of  the  property,  and  the 
execution  of  that  intention  by  an  act  of  de- 
livery, shall  be  clearly  proved  by  the  donee." 
Lane  v.  Lane,  76  Me.  52L  The  same  require- 
ment exists  In  the  case  at  bar,  which  is  an 
action  for'  money  had  and  received  and  equi- 
table In  its  nature. 

It  is  not  claimed  by  the  defendant  that 
prior  to  July  L  1901,  the  wife  had  gained 
any  title  to  the  deposit  but  the  contention 
Is  set  up  that  by  causing  the  entry  to  be 
changed  on  the  bank  ledger  and  the  deposit 
book  by  adding  the  words  "Nellie  A  Savage, 
and"  and  "may  be  drawn  by  either  in  any 
event"  followed  by  the  Joint  possession  of  the 
book,  the  wife  was  thereby  made  an  owner 
in  joint  tenancy  in  the  technical  sense,  so 
that  at  the  husband's  death  not  only  the  de- 
posits made  prior  to  such  change,  but  also 
all  subsequent  ones  became  hers  by  right  of 
survivorship. 

The  learned  counsel  for  defendant  admits 
In  his  brief  that  under  the  facts  as  agreed 
there  was  no  gift  causa  mortis,  and  that 
no  trust  was  created,  and  he  "does  not 
claim  that  what  was  done  amounted  to  an 
absolute  gift  by  Mr.  Savage  In  his  lifetime 
to  Mrs.  Savage  of  the  entire  deposit  In 
that  sense,  but  in  that  sense  only,  there  was 
no  gift  inter  vivos."  Bis  own  statement  of 
his  position  is  this:  "That  a  joint  tenancy 
was  created  In  1901,  with  a  right  of  surviv- 
orship, and  that  on  the  death  of  Mr.  Sav- 
age his  wife  surviving,  she  took  the  whole 
deposit;  no  part  of  it  having  been  with- 
drawn after  the  change  in  title." 

That  is  not  In  our  opinion,  the  true  legal 
effect  to  be  given  to  the  transaction. 

[1]  In  the  first  place,  estates  In  Joint  ten- 
ancy are  not  favored  in  law  at  the  present 
day  and  cannot  be  created  in  this  state 
without  unequivocal  and  compelling  lan- 
guage. Stetson  v.  Eastman,  84  Me  366,  24 
AtL  868.  Our  statute,  first  enacted  in  1821, 
provides  as  follows:  "Conveyances,  not  in 
mortgage,  and  devises  of  land  to  two  or 
more  persons,  create  estates  In  common,  un- 
less otherwise  expressed.  Estates  vested  In 
survivors  upon  the  principle  of  joint  tenancy 
shall  be  so  held."    R.  a  c.  76,  f  10. 

In  Stetson  v.  Eastman,  supra,  it  was  con- 
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tended  that  this  section  applied  to  real  es- 
tate but  not  to  personal  property,  and  this 
contention  was  answered  by  the  court  in 
these  words:  "It  seems  incredible  to  as  that 
any  such  distinction  could  have  been  contem- 
plated. There  is  more  reason  for  rejecting 
the  offensive  doctrine  in  its  application  to 
chattels  or  moneyed  securities  than  in  its  ap- 
plication to  landed  estates."  While  there- 
fore Joint  tenancy  in  personal  property-  may 
exist  in  certain  rare  cases,  it  must  be  creat- 
ed by  apt  and  explicit  terms. 

Can  It  be  said  that  the  additional  entry 
made  upon  these  savings  bank  books  creat- 
ed necessarily  a  joint  tenancy? 

In  the  second  place,  it  is  laid  down  by  all 
the  authorities  that  there  are  four  essential 
characteristics  of  a  joint  tenancy:  Unity 
of  interest,  unity  of  title,  unity  of  time,  and 
unity  of  possession.  23  Cyc.  484;  17  Am.  & 
Bng.  Enc.  of  Law,  p.  649,  and  cases  cited. 
"Unity  of  title"  means  that  the  interests 
must  accrue  by  one  and  the  same  convey- 
ance; and  "unity  of  time,"  that  the  inter- 
ests must  commence  at  one  and  the  same 
time.  Case  v.  Owen,  139  Ind.  22,  38  N.  E. 
395,  47  Am.   St  Rep.  253. 

This  would  seem  to  contemplate  convey- 
ance or  devise  by  A,  the  sole  owner,  to  B. 
and  G.  as  joint  tenants,  not  as  splitting  up 
of  A's  ownership  so  that  B.  becomes  a  joint 
tenant  with  A.  But  granting  for  the  sake 
of  argument  that  this  might  be  done  by  care- 
fully worded  conveyance,  it  can  hardly  be 
said  that  this  naked  book  entry  meets  the 
requirement  which  is  so  jealously  guarded 
by  the  law,  and  that  is  the  only  evidence  in 
the  case  to  disclose  the  husband's  intention. 

In  the  third  place,  a  joint  tenancy  im- 
plies that  the  interests  of  the  joint  holders 
remain  the  same  until  death,  and  then  that 
the  survivor  takes  all.  Here,  according  to 
the  book  entry,  either  party  could  at  any 
time  withdraw  the  entire  deposit,  so  that 
the  joint  property  would  be  dissipated  and 
the  survivor  would  take  nothing.  This  Is 
utterly  at  variance  with  the  attributes  of 
a  joint  tenancy. 

Another  incongruity  arises  in  regard  to 
the  deposits  made  after  July  1, 1901,  amount- 
ing to  nearly  $500.  Were  they  also  trans- 
ferred, as  fast  as  made?  Was  it  a  continu- 
ing conveyance  in  joint  tenancy? 

So  much  for  the  technical  requirements  of 
the  estate  claimed. 

[2]  But  it  must  not  be  forgotten  that  pre- 
liminary to  the  character  of  the  estate  grant- 
ed Is  the  prerequisite  of  the  gift  itself.  What- 
ever the  interest  conveyed,  the  transfer  it- 
self must  first  be  proved,  and  this  case  is 
barren  of  facts  tending  to  show  that  the 
husband  Intended  to  make  his  wife  at  that 
time  a  gift  of  the  whole,  or  in  joint  tenancy, 
or  in  tenancy  in  common,  except  what  is  to 
be  inferred  from  the  meager  entry  in  the 
book.  Mo  officer  of  the  bank  testified  as  to 
what  was  said  when  the  addition  was  made 
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or  the  reason  for  making  it  No  declaration 
of  Savage  to  any  one  at  any  time  is  offered. 
Neither  the  intention  to  give  is  proved,  nor 
the  consummation  of  that  Intention  by  loss 
of  dominion  over  the  property  given.  The 
husband  continued  to  have  the  same  control 
over  the  deposit  after  July  1, 1901,  as  before. 
The  book  being  in  their  joint  possession,  he 
could  have  withdrawn  every  dollar. 

The  more  natural  and  reasonable  infer- 
ence to  be  drawn  from  the  transaction  is 
that  the  husband  intended  one  of  two  things, 
either: 

First,  to  constitute  the  wife  his  agent  in 
order  that  the  deposit  could  be  drawn  more 
conveniently;  or 

Second,  to  make  a  gift  to  take  effect  at  his 
death,  that  Is,  a  testamentary  disposition 
which  is  void  under  the  statute  of  wills. 

The  first  Inference  is  not  far-fetched.  The 
husband  was  a  busy  breadwinner.  His  work 
was  at  South  Gardiner  at  some  distance 
from  the  bank  in  which  his  money  was  de- 
posited. To  avoid  the  trouble  of  making  out 
an  order  to  his  wife  whenever  he  might  wish 
to  withdraw,  this  change  might  have  been 
made.  One  such  order  had  already  been  giv- 
en by  him,  and,  while  there  happened  to  be 
no  withdrawals  after  the  change,  the  reason 
apparently  was  that  the  husband  and  wife 
were  prudent  savers  and  they  were  able  to 
make  deposits  Instead  of  withdrawals.  Be- 
fore the  change,  only  the  husband  could  with- 
draw; after  it,  either  could,  as  the  book  re- 
mained in  their  joint  possession.  "A  posses- 
sion which  is  as  consistent  with  agency  as 
with  gift  must  indicate  agency  Instead  of 
gift  Between  husband  and  wife,  his  posses- 
sion of  her  property  is  her  possession,  and 
her  possession  of  his  property  is  presumed 
to  be  his  possession."  Lane  ▼.  Lane,  76  Me. 
52L 

The  following  are  a  few  of  the  vast  num- 
ber of  cases  where  entries  similar  to  the  case 
at  bar  have  been  held  to  have  been  made  for 
convenience  only  and  no  title  was  transfer- 
red: "Julia  Cody  or  daughter  Bridget  Bolln" 
(In  re  Bolin,  136  N.  Y.  177,  32  X.  E.  626); 
"August  Grote  and  wife  Edvina  or  either" 
(Schick  r.  Grote,  42  N.  3.  Eq.  352,  7  Atl. 
852);  "Lawrence  McDonald,  Sarah  McDon- 
ald, and  the  survivor,  subject  to  the  order  of 
either"  (Dougherty  v.  Moore,  71  Md.  248,  18 
Atl.  35,  17  Am.  St  Rep.  524);  "A  or  B.,  ei- 
ther to  draw"  (Schlppers  v.  Kempkes  [N.  J. 
Err.  &  App.]  67  Atl.  74,  12  L.  R.  A.  [N.  S.] 
355;  Sklllman  v.  Wlegand,  54  N.  J.  Eq.  198, 
33  Ati.  929). 

[3]  On  the  other  hand,  if  the  husband  by 
this  entry  intended  to  make  a  gift  that 
should  take  effect  at  his  decease,  such  a  tes- 
tamentary disposition  would  be  void  under 
the  statute  of  wills. 

This  principle  Is  bo  firmly  established  that 
it  needs  no  discussion.  Burns  v.  Burns,  132 
Mich.  441,  93  N.  W.  1077;  Whalen  v.  Mllhol- 
land,  89  Md.  199,  43  Ati.  45,  44  I*  R.  A  208; 
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Nutt  y.  Morse,  142  Mass.  1,  6  N.  E.  763;  Drew 
v.  Hagerty,  81  Me.  231,  17  Atl.  63,  3  L.  R.  A 
230,  10  Am.  St  Rep.  255;  Norway  Bank  v. 
Merriam,  88  Me.  146,  33  Atl.  840;  Bath  Sav- 
ings Institution  t.  Fogg,  101  Me.  188,  63  AtL 
731. 

It  Is  therefore  the  opinion  of  the  court  that 
the  defendant  has  not  produced  evidence  suf- 
ficient to  divest  Fred  E.  Savage  of  the  title 
to  the  deposit  in  the  Gardiner  Savings  In- 
stitution at  the  time  of  his  decease. 

The  Justice  at  nisi  prius  gave  Judgment  for 
the  plaintiff  in  the  sum  of  $2,400.46  with  in- 
terest from  date  of  the  writ  This  sum  was 
evidently  made  up  by  adding  to  the  principal, 
$1,876.98,  the  dividends  thereon  declared  by 
the  banks.  The  plaintiff  claims  that  as  the 
wife  treated  the  fund  as  her  own,  her  estate 
should  be  charged  at  the  rate  of  6  per  cent, 
making  a  total  of  $2,740.07  with  interest 
from  date  of  the  writ.  But  the  plaintiff  did 
not  except  to  the  finding,  and,  if  he  had,  such 
a  charge  would  not  be  equitable  under  the 
circumstances  of  this  case.  On  the  other 
band,  the  defendant  claims  that  the  amount 
is  too  large  and  that  in  any  event  the  plain- 
tiff, as  administrator  of  the  husband's  es- 
tate, should  recover  in  this  action  only  two- 
thirds  of  the  amount  due,  because  the  wife 
would  have  been  entitled  to  one-third  of  her 
husband's  estate,  which  would  now  belong  to 
the  defendant  as  her  administrator.  We 
think,  however,  that  the  amount  found  by 
the  court  is  correct  and  that  the  judgment 
should  be  for  the  full  amount  and  not  for  a 
fractional  part;  the  distribution  between  the 
estates  being  a  matter  for  the  probate  court 
and  not  for  this  court 

Exceptions  overruled.  . 


BARRETT  v.  LEWISTON,  B.  &  B.  ST.  RY. 
CO. 

(Supreme  Judicial  Court  of  Maine.    Dec.  21, 
1912.) 

1.  Release    (8  57*)— Validity— Fraud   and 
Misrepresentation. 

In  an  action  for  personal  injuries,  result- 
ing in  the  loss  of  a  leg,  in  which  defendant 
pleaded  a  general  release,  evidence  to  sustain 
plaintiff's  claim  that  defendant,  knowing  the 
leg  could  not  be  saved,  and  knowing  plaintiff 
believed  it  could  be,  fraudulently  failed  to  dis- 
close the  truth  to  plaintiff,  held  insufficient  to 
support  a  verdict  for  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Release, 
Cent.  Dig.  {{  106-108;   Dec  Dig.  |  57.*] 

2.  CONTBACTB     (8     94*)— FBAUDULENT     CON- 
CEALMENT—"FALSE    REPBE8ENTATION." 

The  concealment  or  suppression  by  a  par- 
ty to  a  contract,  with  intent  to  deceive,  of  a 
material  fact  which  he  is  in  good  faith  bound 
to  disclose,  amounts  to  a  "False  representa- 
tion." 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  U  420-430,  1160,  1164,  1165;  Dec. 
Dig.  S  »4.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3,  pp.  2668-2670;    vol.  8,  p.  7661.] 


3.  Contracts    (|  94*)  —  Fraudulent   Con- 
cealment— "Fraud. 

A  party  to  a  contract,  concealing  any  ma- 
terial fact  peculiarly  or  exclusively  within  his 
own  knowledge,  knowing  that  the  other  party 
acts  on  the  belief  that  no  such  fact  exists,  is 
guilty  of  "fraud." 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  SS  420-430,  1160,  1164,  1165;  Dee. 
Dig.  S  94.  * 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3,  pp.  2943-2954;    vol.  8,  p.  7666.] 

4.  Contracts    (S    94*)—  Fraudulent   Con- 
cealment. 

The  duty  of  a  party  to  a  contract  to  dis- 
close to  the  other  party  facts  within  his  knowl- 
edge may  arise  from  a  trust  relation,  confi- 
dence, or  inequality  of  condition  and  knowl- 
edge. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  SS  420-430,  1160,  1164,  1165;  Dec. 
Dig.  &  94.*] 

5.  Contracts  (|  94*) —  Fraudulent  "Con- 
cealment." 

The  "concealment"  of  facts  by  a  party  to 
a  contract,  which  amounts  to  fraud,  implies 
design  or  purpose,  and  mere  silence  is  not  it- 
self concealment. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  IS  420-430,  1160,  1164,  1165;  Dec 
Dig.  S  94.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  pp.  1377-1384.] 

6.  Contracts   (I  94*)  —  Fraudulent  Con- 
cealment. 

The  concealment  of  material  facts  by  a 
party  to  a  contract  is  not  fraud,  unless  the 
other  party  is  thereby  misled. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  SI  420-430,  1160,  1164,  1165;  Dec. 
Dig.  I  94.*1 

7.  Release    (I  57*)— Validity— Fraud  and 
Misrepresentation. 

In  an  action  for  personal  injuries,  result- 
ing in  the  loss  of  a  leg,  in  which  defendant 
pleaded  a  release,  evidence  held  insufficient  to 
show  that  statements  to  plaintiff  by  a  doctor 
employed  by  defendant  that  he  thought  the  leg 
might  be  saved  were  intentionally  false,  or 
made  for  the  purpose  of  inducing  an  easy  set- 
tlement 

[Ed.  Note.— For  other  cases,  see  Release, 
Cent  Dig.  SS  106-108;   Dec.  Dig.  |  57.*] 

8.  Release  (8   17*)—  Acts  Constituting  — 
Fraudulent  Concealment. 

Where,  although  plaintiff  was  weakened  by 

Eersonal  injuries,  ne  clearly  understood  what 
e  was  doing,  and  was  in  a  condition  to  judge 
intelligently  and  decide  for  himself,  and  knew 
or  should  nave  known  the  chance  he  was  tak- 
ing in  executing  a  release  to  defendant  of  its 
liability  for  his  injuries,  there  was  no  such  In- 
equality of  condition  or  knowledge  as  made  it 
defendant's  duty  to  disclose  its  agenfs  belief 
as  to  the  extent  of  his  injuries. 

[Ed.  Note.— For  other  cases,  see  Release, 
Cent.  Dig.  S  32;  Dec  Dig.  1 17.*] 

On  Motion  and  Exceptions  from  Supreme 
Judicial  Court  Sagadahoc  County,  at  law. 

Action  by  John  W.  Barrett  against  the 
Lewlston,  Brunswick  &  Bath  Street  Railway 
Company.  Verdict  for  plaintiff,  and  de- 
fendant excepts,  and  moves  for  a  new  trial. 
Motion  for  a  new  trial  sustained. 

See,  also,  80  Atl.  1130. 

Argued  before  WHITEHOUSE,  O.  J.,  and 
SAVAGE,  CORNISH,  KING,  and  HALEY,  JJ. 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  &  Am.  Dig.  Key-No.  Series  *  Rep'r  Indexaa 
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Oakes,  Pnlslfer  &  Luddea,  of  Auburn,  for 
plaintiff.  Newell  &  Skelton,  of  Lewlston,  for 
defendant 

SAVAGE,  J.  Case  for  negligence.  The 
plaintiff  was  a  passenger  on  one  of  the  de- 
fendant's cars,  and  was  Injured  in  some 
way.  The  manner  Is  not  described  in  the 
case,  for  the  defendant  admitted  at  the  trial 
that  it  was  originally  liabla  The  plaintiff 
sustained  a  compound  comminuted  fracture 
of  the  bones  of  the  right  leg,  near  the  ankle. 
The  accident  occurred  In  Topsham,  October 
11,  1906.  The  plaintiff  was  taken  at  first  to 
the  office  of  Dr.  Palmer,  in  Brunswick,  and 
from  there  to  St  Mary's  Hospital,  In  Lewis- 
ton;  Dr.  Palmer  accompanying  him.  On 
November  21,  1906,  his  leg  was  amputated 
below  the  knee,  and  later  it  became  neces- 
sary to  amputate  it  above  the  knee.  He  re- 
mained in  the  hospital  141  days.  On  Octo- 
ber 27th,  16  days  after  the  accident  the  de- 
fendant's superintendent  paid  him,  on  ac- 
count of  the  company,  $500,  and  agreed  to 
pay  all  his  hospital  and  surgical  expenses, 
and  the  plaintiff,  In  turn,  by  a  general  re- 
lease, released  the  defendant  from  all  claims 
and  demands.  The  defendant  relies  upon 
that  settlement  as  a  complete  defense.  To 
this  the  plaintiff  replies  that  the  settlement 
was  fraudulently  obtained,  and  not  binding. 
The  case  has  been  tried  twice  before ;  each 
I  trial  resulting  in  a  verdict  for  the  plaintiff. 
At  those  trials  the  question  of  fraud  was 
eliminated  by  the  court,  and  the  only  ques- 
tion submitted  to  the  jury  was  the  mental 
competency  of  the  plaintiff  to  make  the  set- 
tlement at  the  time  he  made  it  Those  ver- 
dicts were  set  aside,  one  after  the  other,  by 
the  law  court  It  appeared  clearly  to  the 
court  that  the  plaintiff  was  mentally  com- 
petent to  make  the  settlement  that  he  well 
understood  at  the  time  what  he  was  doing, 
and  fully  appreciated  the  effect  of  the  set- 
tlement 

At  the  third  trial,  the  presiding  justice 
was  of  opinion  that  the  evidence  on  the  ques- 
tion of  competency  was  no  more  favorable  to 
the  plaintiff  than  it  had  been  at  the  other 
trials,  and  instructed  the  jury,  In  effect 
that  they  would  not  be  authorized  to  find  a 
verdict  for  the  plaintiff  on  the  ground  that 
be  was  mentally  incompetent  to  make  the 
settlement  but  that,  if  they  found  certain 
facts  to  be  true,  they  would  be  authorized 
to  find  that  the  settlement  was  fraudulently 
procured;  and  the  jury  so  found.  The  case 
comes  up  on  the  defendant's  exceptions  to 
the  instructions  of  the  presiding  justice  on 
the  question  of  fraud,  and  on  a  motion  for  a 
□ew  trial. 

[1]  To  understand  the  instructions,  and  the 
contentions  of  the  plaintiff,  it  is  necessary 
to  state  other  facts.  Two  or  three  days  aft- 
er the  accident  Dr.  Palmer  was  employed  by 
Mr.  Parr,  the  defendant's  superintendent,  to 
visit  the  plaintiff  at  the  Lewlston  Hospital. 


He  was  directed,  so  he  says,  to  "see  that 
everything  is  done  to  save  that  man's  leg." 
He  says  Farr  told  him  to  look  out  for  him 
until  he  got  out.  He  visited  him  at  intervals, 
generally  of  three  or  four  days,  as  long  as 
he  stayed  in  the  hospital,  and  particularly, 
as  relates  to  this  case,  October  14th,  18th, 
22d,  and  26th.  The  plaintiff  did  not  know 
that  Dr.  Palmer  was  employed  by  the  de- 
fendant He  had  not  himself  employed  him. 
It  does  not  appear  that  he  gave  the  matter 
any  thought.  The  plaintiff  testified  that  Dr. 
Palmer  at  one  time  told  him  that  he  thought 
the  leg  would  be  saved,  but  he  was  unable  to 
fix  the  time  the  statement  was  made.  Bi- 
nette,  a  hospital  nurse,  testified  that  Dr. 
Palmer  told  the  plaintiff  every  time  that  he 
was  going  to  save  his  leg.  Dr.  Palmer  tes- 
tified that  he  never  told  the  plaintiff  that  be 
would  save  his  leg,  but  he  says  he  had  some 
hope  of  saving  it;  but  on  cross-examination 
he  said  that  at  one  of  the  first  two  or  three 
visits  he  might  have  told  him  that  "he  hoped 
to  save  the  leg."  He  also  said  that  he  re- 
minded him  that  Dr.  Russell,  the  surgeon 
in  charge  of  the  hospital,  told  him  at  the 
start  that  he  "thought  the  leg  would  have  to 
come  off."  He  further  testified  that  on  Oc- 
tober 26th,  the  last  time  he  saw  him  before 
the  settlement,  he  thought  there  was  "some 
chance  of  saving  the  leg,"  and  that  he  talk- 
ed with  him  that  day  about  the  leg,  and  the 
plaintiff  said,  in  connection  with  some  talk 
about  a  settlement,  that  he  was  "going  to 
have  the  money  and  keep  the  leg."  Binette 
testified  that  the  plaintiff  asked  him  several 
times  if  the  leg  could  be  saved,  and  that  he 
told  him  "No."  Dr.  Russell  testified  that  he 
advised  amputation  at  the  first,  and  that 
although  he  talked  with  him  about  it  he 
never  gave  the  plaintiff  any  encouragement 
that  the  leg  could  be  saved.  It  appears  that 
the  plaintiff  and  Farr  agreed  upon  the  terms 
of  settlement  in  a  room  in  the  hospital  to 
which  the  plaintiff  had  been  removed  for 
that  purpose,  and  that  no  one  else  was  pres- 
ent; but  nothing  was  said  by  either  as  to 
the  prospects  of  saving  the  leg.  But  before 
the  release  was  executed,  Dr.  Russell  was 
called  in  by  Farr,  and  the  terms  of  settle- 
ment were  stated  to  him.  Dr.  Russell  testi- 
fied that  he  read  the  release  to  the  plaintiff, 
and  explained  to  him  that  he  would  not  get 
any  more  money,  even  if  the  leg  had  to  be 
amputated.  This  is  all  the  testimony  that 
bears  on  the  probabilities,  on  October  27th, 
of  saving  the  leg,  or  on  the  plaintiff's  ex- 
pectations. 

Upon  the  evidence  in  the  case,  we  think 
the  jury  would  have  been  warranted  in  find- 
ing that  Farr's  purpose  in  employing  Dr. 
Palmer  was  not  alone  to  secure  his  pro- 
fessional services  in  the  treatment  of  the 
case,  but  that  he  might  be  of  some  assistance 
either  in  making  a  settlement,  or,  failing 
that,  In  litigation  which  might  ensue  on  the 
question  of  damages,  which  in  itself  was  not 
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an  unlawful  purpose.  It  does  not  appear, 
and  should  not  be  Inferred,  that  Dr.  Palmer 
was  asked  to  say  anything  to  the  plaintiff 
about  a  settlement  Nor  does  the  case  war- 
rant the  Inference  that,  If  Dr.  Palmer  en- 
couraged the  plaintiff  to  think  that  the  leg 
could  or  might  be  saved,  he  did  so  for  the 
fraudulent  purpose  of  inducing  him  to  settle 
for  a  less  sum  than  he  would  otherwise  have 
Insisted  upon. 

But  Farr  asked  him  to  let  him  know  if 
the  plaintiff  wanted  to  see  him,  or  said  any- 
thing about  a  settlement  On  October  28th, 
as  the  doctor  testified,  the  plaintiff  said  he 
thought  "It  would  be  better  to  effect  a  set- 
tlement with  the  road,  and  not  be  bothering 
with  lawyers,"  that  he  would  like  to  talk  with 
somebody  about  It  and  that  he  said  he  did 
"not  want  to  see  any  of  his  folks"  about  it 
Dr.  Palmer  communicated  the  fact  of  this 
conversation,  and,  we  think  It  fair  to  assume, 
the  substance  of  it  also,  to  Farr,  who  had 
been  called  to  the  hospital  that  day  by  Dr. 
Russell  to  see  the  leg  dressed.  He  also  ad- 
vised Farr  that  the  plaintiff  was  in  a  suit- 
able condition  physically  to  make  a  settle- 
ment An  arrangement  was  made  for  Farr 
to  see  the  plaintiff  the  next  day.  The  evi- 
dence makes  it  probable  that  Dr.  Palmer 
made  the  arrangement  with  Dr.  Russell.  Dr. 
Russell  gave  directions  that  no  opiates  be 
administered  in  the  meantime  to  the  plaintiff. 
The  plaintiff  was  not  told  of  the  arrange- 
ment nor  did  he  know  that  he  was  to  meet 
Farr,  nor  that  a  settlement  was  to  be  at- 
tempted, until  the  nurse  was  preparing  to 
move  him  from  his  cot  in  the  general  ward 
to  a  private  room.  Farr  came  to  the  meet- 
ing with  a  general  release  all  prepared,  ex- 
cept filling  blanks,  and  with  100  $6  bills, 
which  at  some  time  during  the  negotiation 
were  laid  in  a  pile  on  the  table  before  the 
plaintiff. 

Although  the  evidence  Is  clear  that  the 
plaintiff  waa  mentally  competent  at  the 
time,  to  make  a  settlement  it  appears  that 
morphia  had  been  administered  to  him  from 
time  to  time  to  alleviate  suffering,  and  that 
while  under  its  Influence  he  was  "dopy,"  and 
his  mind  was  not  clear;  and  It  would  be  a 
warrantable  Inference  from  the  testimony 
that  by  reason  of  the  shock  of  the  accident, 
the  nature  of  his  injury,  and  the  condition 
of  his  leg,  he  was  naturally,  if  not  neces- 
sarily, weakened  to  some  extent  in  body,  and 
unstrung  in  mind  and  in  will,  and  therefore 
more  susceptible  to  the  influence  of  impres- 
sions, false  or  otherwise. 

Upon  this  evidence,  with  the  additional 
fact  sb  the  plaintiff  claims  It  to  be,  that  the 
settlement  was  unfair  and  grossly  inade- 
quate, it  is  contended  in  his  behalf  that  the 
Jury  were  warranted  in  finding  the  settle- 
ment to  have  been  fraudulently  procured,  in 
these  respects:  That  the  defendant  through 
the  opinion  of  Dr.  Palmer,  knew  that  the  leg 
could  not  be  saved;    that  the  plaintiff,  also 


through  the  opinion  Dr.  Palmer,  the  defend- 
ant's paid  agent  believed  that  the  leg  could 
be  saved ;  that  the  defendant  was  bound  in 
good  faith  to  disclose  to  him  the  truth ;  and 
that  having  failed  to  do  so.  It  waa  equiva- 
lent to  a  false  representation,  and,  the  con- 
cealment being  Intentional,  it  was  fraudu- 
lent 

[2,1]  The  law  is  unquestioned.  If,  with 
Intent  to  deceive,  one  party  to  a  contract 
conceals  or  suppresses  from  the  other  a  ma- 
terial fact  which  he  is  In  good  faith  bound 
to  disclose,  it  is  tantamount  to  a  false  rep- 
resentation. The  gist  is  fraudulently  produc- 
ing a  false  impression  upon  the  mind  of  the 
other  party.  Stewart  v.  Wyoming,  etc,  Co., 
128  U.  S.  383,  9  Sup.  Ct  101,  82  L.  Ed.  438. 
If  a  party  conceals  any  fact  material  to  the 
transaction,  and  peculiarly  or  exclusively 
within  his  own  knowledge,  knowing  that  the 
other  party  acts  on  the  presumption  that  no 
such  fact  exists,  it  is  as  much  a  fraud  as 
if  It  were  expressly  denied.  Thomas  v.  Mur- 
phy, 87  Minn.  358,  91  N.  W.  1097;  Maynard 
v.  Maynard,  49  Vt  297;  Prentiss  v.  Buss, 
16  Me.  30;  Atwood  v.  Chapman,  68  Me.  36, 
28  Am.  Rep.  5. 

[4-1]  The  suppression  must  relate  to  a  ma- 
terial fact  known  to  the  party,  and  which 
It  Is  his  legal  duty  to  communicate  to  the 
other  party.  The  duty  may  arise  from  a 
relation  of  trust  from  confidence,  or  from 
inequality  of  condition  and  knowledge.  Jor- 
dan v.  Pickett  78  Ala.  331.  Concealment 
implies  design — purpose.  Mere  silence  Is  not 
of  itself  concealment  Stewart  v.  Wyoming, 
etc.,  Co.,  supra.  Whatever  the  purpose.  If 
the  party  is  not  misled,  no  relief  can  be  had 
for  fraud.  McDonald  v.  Christie,  42  Barb. 
(N.  Y.)  86.  We  think  these  citations  cover 
every  phase  of  suppresslo  veri  that  is  open 
to  argument  in  this  case;  and  the  question 
now  is  whether  the  facts  bring  this  case 
within  these  rules. 

In  support  of  the  charge  of  fraud  and  de- 
ception, the  plaintiff  relies  upon  the  conduct 
and  statements  to  him  of  three  persons.  Dr. 
Palmer  and  Mr.  Farr,  the  defendant's  su- 
perintendent and  Dr.  Russell,  the  surgeon 
in  charge  of  the  hospital.  Of  Dr.  Russell 
it  need  only  be  said  that  he  seems  to  have 
believed  from  the  first  that  the  leg  would 
not  be  saved,  and  so  expressed  himself  to 
the  plaintiff.  Though  he  assisted  in  winking 
the  arrangement  for  the  meeting  between  the 
plaintiff  and  Farr,  we  do  not  discover  that 
he  did  anything  more  than  was  proper  for 
a  surgeon  in  charge  to  do  under  such  cir- 
cumstances. On  the  contrary,  he  seems  to 
have  taken  especial  pains  that  the  plaintiff's 
mind  should  not  be  clouded  by  the  effect  of 
opiates  at  the  time  of  the  meeting,  and  actu- 
ated, as  we  think  the  evidence  shows  that 
he  was,  by  the  belief  that  the  proposed  set- 
tlement was  inadequate,  he  also  took  especial 
pains  to  make  certain  that  the  plaintiff  fully 
understood  and  appreciated  what  he  was 
doing.    We  do  not  think  the  situation  called 
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upon  Dr.  Russell  to  Intervene,  like  a  guard- 
ian of  the  plaintiff. 

[7]  The  plaintiff  In  his  brief  says  that  Dr. 
Palmer  "was  secretly  the  defendant's  paid 
agent  to  procure  a  settlement"  We  have 
already  said  that  he  was  employed  by  the 
defendant,  and  that  that  employment  was 
not  known  by  the  plaintiff.  What  wonld 
hare  been  the  result,  if  Dr.  Palmer  in  the 
course  of  his  employment  had  misled  the 
plaintiff  by  false  statements  of  his  belief  as 
to  the  probability  of  saving  the  leg,  or  If  he 
bad  falsely  created  an  unfounded  belief  that 
the  leg  would  be  saved,  for  the  purpose  of 
inducing  the  plaintiff  to  make  an  easy  set- 
tlement, we  need  not  discuss.  We  think  that 
a  finding  of  fact  to  that  effect  could  be  based 
only  upon  Inferences  not  warranted  by  the 
evidence.  It  may  be  conceded  that  Dr.  Pal- 
mer, as  the  plaintiff  testified,  told  him  at 
one  time  that  he  "thought  the  leg  would  be 
saved."  But  that  of  Itself  Is  not  enough. 
If  it  appeared  that  this  statement  of  opinion 
was  Intentionally  false,  it  might  probably 
be  inferred,  under  the  circumstances,  that 
the  purpose  was  fraudulent  But  it  does 
not  so  appear.  The  opinion  was,  as  It  turned 
out,  a  mistaken  one.  But  it  is  asserted,  and 
not  denied,  that  the  plaintiff's  condition  be- 
came worse  about  a  week  after  the  settle- 
ment, and  yet  the  amputation  was  deferred 
two  weeks  longer.  No  reason  for  the  delay 
is  suggested,  unless  it  was  that  further  ef- 
forts could  be  made  to  save  the  leg. 

Mr.  Parr's  part  in  the  settlement  had  al- 
ready been  described. 

The  situation,  then,  was  this:  Mr.  Fare, 
we  assume,  feared  that  the  leg  could  not 
be  saved.  Indeed,  he  may  have  had  a  strong 
conviction  of  it  The  plaintiff  had  the  opin- 
ions of  two  doctors  to  be  guided  by,  one  un- 
favorable, and  the  other  more  favorable,  but 
not  fraudulent  He  hoped  to  save  the  leg. 
He  says  he  believed  he  would  save  it  He 
chose  to  act  upon  that  belief,  and  he  made 
what  may  be  called  an  improvident  settle- 
ment It  Is  asserted,  and  not  denied,  that 
he  aald  he  meant  to  "have  the  money  and 
keep  the  leg."  This  statement  indicates,  we 
think,  that  he  knew  the  question  of  saving 
the  leg  was  debatable,  or,  at  least,  had  been 
debated. 

[I]  Under  these  circumstances,  we  think 
it  cannot  be  said  properly  that  the  defend- 
ant or  its  agent  had  fraudulently  produced 
a  false  Impression  upon  the  mind  of  the 
plaintiff,  or  that  the  probability  of  saving  the 
leg  was  a  fact  peculiarly  or  exclusively 
within  the  knowledge  of  the  defendant  or  Its 
agents,  or  that  it  was  the  defendant's  legal 
duty  to  communicate  to  the  plaintiff  the  be- 
lief of  Its  agents  as  to  a  recovery.  Although 
the  plaintiff  was  weakened,  as  already  stat- 
ed, we  think  the  case  shows,  almost  beyond 
dispute,  that  he  clearly  understood  what  he 
was  doing,  that  he  was  In  a  condition  to 
Judge  intelligently  and  decide  for  himself, 


that  he  knew  or  ought  to  have  known  the 
risk  or  chance  he  was  taking,  and,  therefore, 
that  there  was  no  such  inequality  of  condi- 
tion or  knowledge  as  made  it  the  legal  duty 
of  the  defendant  to  impart  its  own  beliefs 
to  him.  The  verdict  was  clearly  wrong,  and 
the  motion  for  a  new  trial  must  be  sus- 
tained. It  is  unnecessary  to  consider  the 
exceptions. 
Motion  for  a  new  trial  sustained. 


STATE  v.  SWEETEN  et  al. 

(Supreme  Court  of  New  Jersey.     Nov.  30, 

1912.) 

(Sj/llabu*  by  thf  Court.) 

1.  Intoxicating  Liquors  ((  61*)— Excise 
Commissioners  Criminal  Responsibility 
— "Discretion.  " 

Though  the  excise  commissioners  of  the  city 
of  Camden  have  discretionary  power  to  grant 
or  refuse  licenses  to  sell  intoxicating  liquors, 
and  though  "discretion"  means  the  exercising 
of  the  best  of  their  judgment  upon  the  occasion 
that  calls  for  it  yet  if  this  discretion  be  will- 
fully abused  it  is  criminal,  and  an  indictment 
will  therefore  lie  against  such  commissioners 
who  grant  or  refuse  such  a  license  from  cor- 
rupt and  improper  motives. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  H  00-62;   Dec.  Dig.  |  6L* 

For  other  definitions,  see  Words  and  Phrases, 
VOL  8,  pp.  2095-2099.1 

2.  Indictment  and  Information  (I  137*)— 
Criminal  Responsibility— Indictment. 

An  indictment  charging  the  excise  com- 
missioners of  the  city  of  Camden  with  miscon- 
duct in  granting  a  license  for  the  sale  of  intox- 
icating liquors,  which  avers  in  effect  that,  with 
knowledge  that  the  applicant  had  "previously 
violated  the  law  relating  to  the  sale  of  intoxi- 
cating liquors"  and  "was  altogether  an  unfit' 
person  to  be  granted  a  license,"  the  defend- 
ants, "being  minded  and  intending  to  maintain 
the  number  of  inns  and  taverns  m  the  city  of 
Camden  in  defiance  of  their  lawful  duties"  and 
the  requirements  of  good  order  and  govern- 
ment did  wrongfully  and  corruptly  grant" 
such  license,  will  not  be  quashed  upon  the 
ground  that  it  fails  to  charge  any  wrongful  and 
corrupt  design  or  intent 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  ft  147:  Dec.  Dig.  | 
137.*] 

3.  Indictment  and  Information  (|  137*)— 
Criminal  Responsibility— Indictment. 

An  Indictment,  charging  the  excise  com- 
missioners of  the  city  of  Camden  with  miscon- 
duct in  refusing  a  license  for  the  sale  of  in- 
toxicating liquors,  which  avers  in  effect  that 
the  defendants,  with  knowledge  of  the  good 
character  of  the  applicant  and  the  fact  that  he 
had  always  conducted  his  tavern  in  accordance 
with  the  law,  and  "not  regarding  their  duty  but 
wrongfully  and  maliciously  and  corruptly  in- 
tending to  oppress,  injure,  hurt,  and  aggrieve" 
the  applicant,  by  color  of  their  office,  did  "cor- 
ruptly, maliciously,  and  unjustly"  refuse  to 
grant  such  license,  will  not  be  quashed  upon 
the  ground  that  it  fails  to  charge  any  wrong- 
ful and  corrupt  design  or  intent. 

[Ed.  Note. — For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  f  147;  Dec  Dig. 
{  187.*] 

4.  Indictment  and  Information  (|  186*)— 
Quashing— Discretion  or  Court. 

The  discretion  to  quash  an  indictment  will 
not  be  exercised  unless  upon  the  clearest  and 
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plainest  ground,  but  the  defendant  will  be  left 
to  a  demurrer,  motion  in  arrest  of  judgment, 
or  writ,  of  error. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  {§  470,  471;  Dec 
Dig.  i  136.»] 

Four  writs  of  certiorari  to  review  indict- 
ments against  Joseph  H.  Sweeten  and  others. 
Heard  on  motion  to  quash.    Denied. 

Argued  June  term,  1912,  before  TRENCH- 
ARD,  PARKER,  and  MINTURN,  JJ. 

William  T.  Boyle,  of  Camden,  for  the 
State.  Lewis  Starr,  of  Camden,  for  defend- 
ants. 

TRENCHARD,  J.  These  four  Indictments, 
removed  by  certiorari  from  the  Camden  coun- 
ty court  of  quarter  sessions  to  this  court, 
charge  the  defendants,  the  excise  commis- 
sioners of  the  city  of  Camden,  with  miscon- 
duct in  office.  Three  of  them  charge  mis- 
conduct in  granting  licenses  for  the  sale  of 
Intoxicating  liquors,  and  the  fourth  in  refus- 
ing a  license.  Motions  are  now  made  to 
quash  each  of  them,  and,  since  they  have 
been  argued  together,  they  will  be  considered 
together. 

The  principal  grounds  urged  in  support  of 
the  motions  are  as  follows:  (1)  That  the 
commissioners  had  an  absolute  discretion  in 
granting  and  refusing  licenses,  and  that  there- 
fore there  could  be  no  breach  of  duty  that 
would  constitute  a  criminal  offense.  (2)  That 
the  indictments  fall  to  charge  any  wrongful 
and  corrupt  design  or  intent 

[1]  We  grant  that  the  defendants  were 
vested  with  discretionary  power  to  grant  or 
refuse  licenses.  That  is  conceded  by  the 
state.  But  under  the  law  this  grant  of  dis- 
cretionary power  does  not  carry  with  it  com- 
plete immunity  from  indictment  With  re- 
spect to  licenses  for  the  sale  of  intoxicating 
liquors,  the  excise  commissioners  of  the  city 
of  Camden  have  much  the  same  powers  as 
Justices  of  the  peace  in  England.  In  Rex  v. 
Young,  1  Burr.  556  (97  Eng.  Rep.  Reprint 
447),  Lord  Mansfield  said:  "But  though  dis- 
cretion does  mean  (and  can  mean  nothing  else 
but)  exercising  the  best  of  their  Judgment 
upon  the  occasion  that  calls  for  it;  yet  if 
this  discretion  be  willfully  abused,  it  is  crim- 
inal, and  ought  to  be  under  the  control  of 
this  court"  "But  if  It  clearly  appears  that 
the  justices  have  been  partially,  maliciously, 
or  corruptly  influenced  in  the  exercise  of  this 
discretion,  and  have  (consequently)  abused 
the  trust  reposed  in  them,  they  are  liable  to 
prosecution  by  indictment  or  information." 
Again,  in  Rex  v.  Williams,  8  Burr.  1817  (97 
Eng.  Reports  Reprint,  851),  Lord  Mansfield 
declared:  "That  the  court  granted  this  in- 
formation against  the  justices,  not  for  the 
mere  refusing  to  grant  the  licenses  (which 
they  had  a  discretion  to  grant  or  refuse,  as 
they  should  see  to  be  right  and  proper),  but 
for  the  corrupt  motive  of  such  refusal;  for 


their  oppressive  and  unjust  refusing  to  grant 
them,  because  the  persons  applying  for  them 
would  not  give  their  votes  for  members  of 
Parliament  as  the  Justices  would  have  had 
them."  In  Rex  v.  Hann,  3  Burr.  1716  (97 
Eng.*  Rep.  Reprint  1062),  Lord  Mansfield 
again  expresses  himself  upon  this  subject  in 
the  following  language:  "The  court  should 
never  interpose  against  magistrates,  unless 
they  have  acted  from  bad  motives  and  mala 
fide ;  especially  in  such  a  case  as  this  where 
they  are  intrusted  with  an  absolute  discre- 
tion. But  for  that  very  reason,  this  is  the 
strongest  case  for  the  interposition  of  the 
court  if  it  appears  that  they  have  acted  up- 
on corrupt  motives."  In  King  v.  Holland,  1 
T.  R  692  (99  Eng.  Rep.  Reprint  1824):  "The 
court  were  clearly  of  the  opinion  that  an  in- 
formation should  be  granted  against  a  jus- 
tice as  well  for  granting  a  license  improper- 
ly as  for  refusing  one  in  the  same  manner. 
And  indeed  the  mischief  of  granting  a  li- 
cense Improperly  was  infinitely  greater  than 
that  of  refusing  one;  for  in  the  former  case 
it  might  be  productive  of  injury  to  the  whole 
community,  while  in  the  latter  the  grievance 
was  felt  only  by  the  Individual.  That  the 
only  ground  of  these  applications  was  the 
Improper  conduct  of  the  magistrates."  In 
the  state  of  New  York,  in  People  v.  Norton, 
7  Barb.  477,  the  court  said:  "The  duty  of 
commissioners  of  excise  in  this  state  is  ex- 
tremely similar  to  that  of  justices  of  the 
peace  in  England,  in  granting  or  refusing  li- 
censes to  sell  ale.  The  conduct  of  justices, 
in  that  respect  has  frequently  been  the  sub- 
ject of  Investigation ;  and  it  seems  clear,  says 
Mr.  Russell,  that  though  upon  this  matter 
they  have  a  discretionary  jurisdiction  given 
them  by  law,  and  though  discretion  means 
the  exercising  the  best  of  their  judgment  up- 
on the  occasion  that  calls  for  it  yet  if  this 
discretion  be  willfully  abused,  It  is  criminal, 
and  under  the  control  of  the  Court  of  King's 
Bench.  That  court  will  therefore  grant  an 
information  against  the  justices  who  refuse, 
from  corrupt  and  improper  motives,  to  grant 
such  licenses,  and  information  will  be  grant- 
ed against  them,  as  well  for  granting  a  li- 
cense improperly,  as  for  refusing  one  in  the 
same  manner."  See,  also,  King  v.  Sainsbury, , 
4  T.  R.  450  (100  Eng.  Rep.  Reprint  1113) ; ' 
Kings  v.  Borron,  3  B.  &  A.  432  (106  Eng. 
Rep.  Reprint  721) ;  People  v.  Jones,  54  Barb. 
(N.  Y.)  311;  People  v.  Meaklm,  133  N.  Y. 
214,  30  N.  B.  828;  People  v.  Worsley,  48 
Hun,  609, 1  N.  Y.  Supp.  748. 

We  conclude,  therefore,  that,  though  the 
excise  commissioners  of  the  city  of  Camden 
have  discretionary  powers  to  grant  or  refuse 
licenses  to  sell  intoxicating  liquors,  and 
though  "discretion"  means  the  exercising  the 
best  of  their  Judgment  upon  the  occasion 
that  calls  for  it,  yet  if  this  discretion  be  will- 
fully abused  it  is  criminal,  and  an  indictment 
will  therefore  lie  against  such  commissioners 
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who  grant  or  refuse  such  a  license  from 
corrupt  and  Improper  motives. 

Nor  are  we  Inclined  to  quash  the  Indict- 
ments on  the  theory  that  they  fall  to  charge 
any  wrongful  and  corrupt  design  or  intent 

[I]  The  indictments  alleging  misconduct  in 
the  granting  of  licenses  to  Peter  Kelly,  Thom- 
as Kelly,  and  John  Flood,  respectively,  each 
in  effect  sets  forth:  (1)  That  the  defendants 
constituted  the  board  of  excise  commission- 
ers; (2)  their  power  to  grant  licenses  for 
the  sale  of  intoxicating  liquors;  (8)  the  ap- 
plication for  a  license;  (4)  the  knowledge 
upon  the  part  of  the  defendants  that  the 
applicant  had  "previously  violated  the  law 
relating  to  the  sale  of  intoxicating  liquors" 
and  "was  altogether  an  unfit  person  to  be 
granted  a  license";  (5)  that  "being  minded 
and  intending  to  maintain  the  number  of 
Inns  and  taverns  In  the  city  of  Camden  in 
defiance  of  their  lawful  duties"  and  require- 
ments of  good  order  and  government,  they 
"did  unlawfully,  wickedly,  wrongfully,  and 
corruptly  grant"  said  license. 

[3]  The  Indictment  charging  misconduct  In 
refusing  a  license  to  one  Leon  Miller  sets 
forth  in  effect:  (1)  That  the  defendants  con- 
stitute the  board  of  excise  commissioners; 
(2)  their  power  to  grant  licenses  for  the  sale 
of  intoxicating  liquors;  (3)  the  application 
for  a  license  regular  In  all  respects ;  (4)  the 
knowledge  upon  the  part  of  the  defendants  of 
the  good  character  of  the  applicant  and  the 
fact  that  he  had  always  conducted  his  tav- 
ern in  accordance  with  the  law;  (5)  that 
"not  regarding  their  duty,  but  wrongfully  and 
maliciously  and  corruptly  intending  to  op- 
press, injure,  hurt,  and  aggrieve  said  Leon 
Miller,"  by  color  of  their  office,  did  "cor- 
ruptly, maliciously,  and  unjustly"  refuse  to 
grant  said  license. 

It  will  be  observed  that  the  Indictments 
charging  misconduct  in  granting  licenses  aver 
that  the  defendants,  being  minded  and  in- 
tending to  maintain,  the  number  of  inns  and 
taverns  in  the  city  in  defiance  of  their  law- 
ful duties  and  the  requirement!  of  good  or- 
der  and  government,  did  wrongfully  and  cor- 
ruptly grant  such  licenses.  It  will  also  be 
seen  that  the  Indictment  charging  misconduct 
in  refusing  a  license  avers  that  the  defend- 
ants, not  regarding  their  duty,  but  wrong- 
fully and  malioioutlv  and  corruptly  Mend- 
ing to  oppress,  injure,  hurt,  and  aggrieve  the 
.applicant,  by  color  of  their  office,  did  cor- 
ruptly, maliciously,  and  unjustly  refuse  to 
grant  such  license.  Surely,  in  the  face  of 
such  averments  it  cannot  be  said  that  it 
clearly  appears  that  the  indictments  fail  to 
charge  any  wrongful  and  corrupt  design  or 
intent    See  Bex  v.  Brooke,  2  T.  B.  180,  195. 

[4]  The  rule  is  that  the  discretion  to  quash 
an  indictment  on  motion  will  not  be  exercised 
unless  upon  the  clearest  and  plainest  ground, 
but  the  defendant  will  be  left  to  a  demurrer, 
motion  in  arrest  of  judgment  or  writ  of  er- 


ror.   Proctor  r.  State,  58  N.  J.  Law,  472,  26 
Atl.  804;  State  v.  Johnson,  81  AtL  057. 

The  motion  to  quash  In  each  case  will  be 
denied,  and  the  Indictments  will  be  sent  to 
the  Camden  quarter  sessions  for  trial. 


STATE  v.  SWEETEN. 

(Supreme  Court  of  New  Jersey.    Nov.  SO, 
1912.) 

(Syllabus  by  the  Court.) 
Pebjtjby  ((  25*)— Indictments— Sufficiency. 
An  indictment  for  perjury  will  not  be 
quashed  upon  the  ground  that  the  alleged  false 
testimony  "was  not  material  to  the  investiga- 
tion of  the  complaint  by  the  grand  jury,"  when 
it  avers  in  effect:  (1)  That  the  grand  inquest 
in  and  for  the  county  of  Camden  was  investi- 
gating the  alleged  misconduct  of  the  board  of 
excise  commissioners  of  the  city  of  Camden  in 
corruptly  refusing  to  grant  a  license  to  sell  in- 
toxicating liquors  to  one  Leon  Miller;  (2)  that 
during  such  investigation  it  appeared  that  Mill- 
er had  held  a  license  for  three  years  then  last 
past  and  had  never  violated  any  law  or  ordi- 
nance relating  to  the  sale  of  intoxicating  liq- 
uors; (3)  that  the  question  then  became  mate- 
rial whether  any  legal  and  sufficient  reason  ex- 
isted for  such  refusal;  and  (4)  that  the  de- 
fendant appeared  before  the  grand  jury  and 
was  duly  sworn  as  a  witness  and  willfully,  cor- 
ruptly, falsely,  and  knowingly  testified  among 
other  things  that  Miller,  while  holding  a  li- 
cense, continually  opened  his  place  of  business 
before  5  o'clock  in  the  morning  contrary  to 
an  ordinance  of  the  board  of  excise  commis- 
sioners. 

[Ed.  Note.— For  other  cases,  see  Perjury, 
Cent  Dig.  §J  82-89;  Dec  Dig.  I  25.*] 

Certiorari  to  review  Indictment  against  Jo- 
seph H.  Sweeten  for  perjury.  Heard  on  mo- 
tion to  quash  the  indictment    Denied. 

Argued  June  term,  1912,  before  TRENCH- 
ABD,  PABKEB,  and  MINTUBN,  JJ. 

William  T.  Boyle,  of  Camden,  for  the 
State.  Lewis  Starr,  of  Camden,  for  defend- 
ant 

TBENCHABD,  J.  This  writ  brings  into 
this  court  from  the  court  of  quarter  sessions 
of  the  county  of  Camden  an  indictment  for 
perjury,  and  a  motion  is  now  made  to  quash  it 

The  main  grounds  urged  for  quashing  the 
indictment  are:  (1)  "That  no  legal  conviction 
can  be  predicated  upon  the  Indictment  or  the 
facts  therein  alleged";  and  (2)  that  "the 
questions  put  to  the  defendant,  which  it  is 
alleged  he  falsely  answered,  were  not  mate- 
rial to  the  Investigation  of  the  complaint  by 
the  grand  Jury  as  set  forth  in  the  indict- 
ment" 

The  indictment  avers  In  effect:  (1)  That 
the  grand  inquest  in  and  for  the  county  of 
Camden  was  investigating  the  alleged  mis- 
conduct of  the  board  of  excise  commissioners 
of  the  city  of  Camden  In  corruptly  refusing 
to  grant  a  license  to  sell  Intoxicating  liquors 
to  Leon  Miller;  (2)  that  during  such  investi- 
gation it  appeared  that  Miller  had  held  a 
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license  for  three  yean  then  last  past,  and 
had  never  violated  any  law  or  ordinance  re- 
lating to  the  sale  of  Intoxicating  liquors; 
(3)  that  the  question  then  became  material 
whether  any  legal  and  sufficient  reason  ex- 
isted for  such  refusal;  and  (4)  that  the  de- 
fendant appeared  before  the  grand  Jury  and 
was  duly  sworn  as  a  witness,  and  willfully, 
corruptly,  falsely,  and  knowingly  testified, 
among  other  things,  that  Miller  while  hold- 
ing a  license  continually  opened  his  place  of 
business  before  5  o'clock  in  the  morning  con- 
trary to  an  ordinance  of  the  board  of  excise 
commissioners. 

We  are  of  opinion  that  the  objections  urg- 
ed against  the  indictment  are  without  merit 
We  have  had  occasion  at  this  term,  in  State 
v.  Sweeten,  85  Atl.  309,  to  point  out  that, 
though  the  excise  commissioners  of  the  city 
of  Camden  have  discretionary  power  to  grant 
or  refuse  licenses  for  the  sale  of  intoxicating 
liquor  and  though  discretion  means  the  ex- 
ercising of  the  best  of  their  Judgment  upon 
the  occasion  that  calls  for  it,  yet  If  this  dis- 
cretion be  tcittfully  abused  it  Is  criminal,  and 
an  indictment  will  therefore  lie  against 
such  commissioners  who  refuse  such  a  license 
from  corrupt  and  improper  motive*.  It  fol- 
lows, therefore,  that  anything  tending  to 
show  a  corrupt  motive  in  refusing  the  li- 
cense to  Miller  was  material  to  the  investi- 
gation of  the  complaint  by  the  grand  jury.  If 
Miller  had  violated  the  ordinance  relating  to 
the  sale  of  intoxicating  liquors,  it  would  tend 
to  show  that  the  action  of  the  board  in  re- 
fusing him  the  license  in  question  was  in  good 
faith.  If,  on  the  contrary,  Miller's  conduct 
in  that  regard  had  been  blameless,  it  would 
be  a  circumstance  tending  to  show  a  corrupt 
motive.  Clearly,  therefore,  the  testimony  of 
the  defendant  to  the  effect  that  Miller, 
while  holding  bis  license,  continually  opened 
his  place  of  business  before  5  o'clock  In  the 
morning,  contrary  to  the  ordinance  of  the 
board  of  excise  commissioners,  was  material 
to  the  investigation  of  the  complaint  by  the 
grand  jury. 

The  motion  to  quash  will  be  denied,  and 
the  Indictment  will  be  sent  to  the  Camden 
quarter  sessions  for  trial. 


M.  L.  SHOEMAKER  ft  CO.  v.  BOARD  OF 
HEALTH  OF  GLOUCESTER  CITT. 

(Supreme  Court  of  New  Jersey.    Nov.  27, 
1912.) 

(ByUabut  by  the  Court.) 

Licenses  (I  34*)—  Illegal  Ordinance— Vol- 
untary Payment— Recovery. 

The  fact  that  a  payment  of  a  license  fee 
to  a  city  board  of  health  was  accompanied  by 
a  written  protest  against  the  right  of  the  board 
to  exact  it  does  not  relieve  the  payment  of 
the  character  of  having  been  voluntarily  made. 
[Ed.  Note.— For  other  cases,  see  Licenses, 
Cent  Dig.  |  68;  Dec.  Dig.  (  34>] 


Appeal  from  District  Court  of  Camden. 

Action  by  M.  L.  Shoemaker  ft  Co.  against 
the  Board  of  Health  of  Gloucester  City. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals. Reversed,  and  Judgment  entered  for 
defendant 

Argued  June  term,  1912,  before  TBENCH- 
ARD,  PARKER,  and  MINTURN,  JJ. 

Charles  W.  Letzgus,  of  Camden,  for  ap- 
pellant Wescott  ft  Wescott,  of  Camden,  for 
appellee. 

MINTURN,  J.  The  suit  was  instituted  to 
recover  two  license  fees  paid  by  plaintiff  to 
defendant  under  the  requirements  of  "An 
ordinance  to  regulate  the  gathering  of  bones, 
fat,  hides  and  other  offal  and  refuse  from 
slaughterhouses  and  meatshops."  This  ordi- 
nance, upon  a  writ  of  certiorari  obtained  at 
the  Instance  of  the  plaintiff,  as  prosecutor, 
was  set  aside  by  this  court  Shoemaker  v. 
Board  of  Health,  81  AtL  349.  Having  paid 
two  license  fees  under  it  the  plaintiff,  bas- 
ing Its  suit  upon  the  illegality  of  the  ordi- 
nance, thus  declared  nugatory,  seeks  to  recov- 
er them. 

The  inquiry  thus  presented  is  whether  they 
are  in  the  category  of  voluntary  payments. 
The  facts  are  not  In  controversy.  On  July 
3,  1909,  the  plaintiff  paid  without  protest  the 
required  license  fee  of  $50.  On  July  19, 
1910,  the  plaintiff  paid  the  license  fee  for 
that  year,  and  protested  at  the  same  time  by 
letter  against  the  validity  of  the  ordinance 
and  the  right  of  defendant  to  exact  the  fee. 
On  May  8,  1911,  the  writ  of  certiorari  re- 
moved the  ordinance  to  this  court  and  on 
October  20,  1911,  its  validity  was  adjudicat- 
ed. After  the  ordinance  had  been  declared 
invalid  this  suit  was  instituted,  and  the  dis- 
trict court  awarded  judgment  in  favor  of  the 
plaintiff.  It  is  difficult  to  perceive  upon 
what  ground  the  first  payment  can  be  recov- 
ered, since,  having  been  made  without  pro- 
test it  possesses  no  distinctive  features  that 
can  be  said  to  mark  it  as  other  than  a  volun- 
tary payment   80  Cyc,  and  cases  cited. 

The  real  Inquiry,  therefore,  must  be  di- 
rected to  the  second  payment  which  was 
made  while  the  plaintiff  was  disputing  with 
the  defendant  as  to  the  legality  of  the  ordi- 
nance, and  accompanied  Its  payment  with  a 
written  protest  against  the  right  of  defend- 
ant to  exact  it  We  think  this  is  fully  an- 
swered by  the  reasoning  of  Chief  Justice 
Beasley  in  Davenport  v.  City  of  Elisabeth,  41 
N.  J.  Law,  862  et  seq.,  speaking  for  the  Court 
of  Errors  and  Appeals,  in  which  it  was  held 
that  a  payment  made  under  auch  circum- 
stances is  none  the  less  a  voluntary  pay- 
ment In  that  case  the  claim  was  made  upon 
an  assessment  for  benefits,  where  the  assess- 
ment had  been  subsequently  set  aside  and  de- 
clared invalid  by  this  court  The  claim  was 
there  made  in  an  attempt  to  collect  the  as- 
sessment which  it  was  contended  was  prae- 
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tically  paid  under  duress,  or  per  mlnas.  The 
sale  of  the  assessed  premises  by  the  munici- 
pality for  nonpayment  was  the  alternative, 
and  yet  that  stringent  contingency  was  held 
not  to  relieve  snch  a  payment  of  the  charac- 
ter of  being  voluntary.  "In  this  state,"  said 
the  Chief  Justice,  "a  writ  of  certiorari  Is  a 
perfect  safeguard  against  unwarranted  taxa- 
tion of  every  description.  This  remedy,  too, 
Is  so  efficient  that  from  the  time  of  Its  is- 
suing it  la  a  supersedeas  of  the  proceedings 
of  the  officers  to  whom  it  Is  addressed." 

The  status  of  the  plaintiff  here,  therefore, 
resolves  Itself  Into  argumentum  ab  inconven- 
ient! ;  for  It  had  the  privilege  and  opportun- 
ity, before  paying  the  fee,  to  remove  the  or- 
dinance upon  the  claim  of  illegality  to  this 
court  by  writ  of  certiorari,  which  writ  would 
operate  as  a  supersedeas.  It  chose  the  alter- 
native of  paying  the  fee,  and  thus  secure  the 
privilege  of  operating  under  Its  license  almost 
daring  the  entire  license  period.  The  rule  in 
this  state  Is  settled  beyond  possibility  of 
reasonable  controversy  that  under  such  cir- 
cumstances a  payment  Is  Impressed  by  law 
with  the  character  of  having  been  voluntarily 
made.  Camden  v.  Green,  64  N.  J.  Law,  591, 
25  Aa  857,  S3  Am.  St  Rep.  686;  Turner  v. 
Barber,  66  N.  J.  Law,  496,  49  AtL  676;  Ful- 
ler v.  Elizabeth,  42  N.  J.  Law,  427. 

For  these  reasons,  the  Judgment  below  will 
be  reversed,  and  Judgment  ordered  entered 
for  the  defendant 


METROPOLE  CONST.  CO.  v.  HARTIGAN. 

(Supreme  Court  of  New  Jersey.     Dec.  12, 

1912.) 

(8yttahu$  ft*  the  Court.) 

1.  Landlord  and  Tenant  (|  190*)— Action 
fob  Rent— Eviction. 

Where  a  tenant  entered  into  possession  of 
premises  under  an  agreement  with  the  land- 
lord for  the  use  of  a  telephone  service  and  a 
hall  boy,  and  later  the  landlord  ■  dispensed  with 
the  service  df  both,  and  the  tenant  refused  to 
pay  rent  claiming  an  eviction,  although  con- 
tinuing to  occupy  the  premises,  held,  that  his 
occupancy  of  the  premises  was  under  (he 'cir- 
cumstances inconsistent  with  his  claim  of  evic- 
tion, and  that  he  was  liable  for  the  rent  dueJ 

[Ed.  Note.— For' other  cases,  see  Landlord  and 
Tenant  Cent  Dig.  (|  765-769;    Dec.  Dig.  | 

2.  Landlord  and  Tenant  <|  ISO*)  —  Cove- 
nant or  Quiet  Enjoyment— Liability  fob 
Breach. 

His  remedy  against  the  landlord  was  for  a 
breach  of  the  implied  covenant  of  quiet  enjoy- 
ment 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  ||  470-481;  Dec.  Dig.  | 
130.'] 

(Additional  Syttaott*  fry  Editorial  Staff.) 

3.  Landlord  and  Tenant  (f  190*)— "Rent" 
— Suspension  by  Eviction. 

The  term  "rent,"  under  the  common  law 
and  feudal  system,  had  reference  distinctively 
to  land,  and  was  inappropriately  used  when  in- 
tended to  indicate  a  return  for  the  use  of  mon- 


ey or  personalty;  and,  while  now  applied  in- 
discriminately to  the  return  for  the  use  of  per- 
sonalty as  well  as  of  real  property,  the  funda- 
mental distinction  and  derivation  must  be  kept 
la  view  in  determining  the  question  of  suspen- 
sion of  rent  by  eviction. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  If  765-769;  Dec.  Dig.  S 
190.»] 

Appeal  from  District  Court  of  Jersey  City. 

Action  by  the  Metropole  Construction 
Company  against  Frederick  Hartlgan.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

Argued  June  term,  1912,  before  TREN- 
CHARD,  PARKER,  and  MINTURN,  JJ. 

Theodore  Rurode,  of  Jersey  City,  for  ap- 
pellant Charles  Hershensteln,  of  Jersey 
City,  for  appellee. 

MINTURN,  J.  The  suit  was  Instituted  by 
the  plaintiff,  as  landlord  of  an  apartment 
house  In  Jersey  City,  against  the  defend- 
ant, as  tenant  to  recover  the  agreed  rent 
for  the  month  of  January  and  February, 
1912.  The  defendant  filed  a  recoupment  al- 
leging that  since  the  1st  of  January,  1912, 
the  plaintiff  had  failed  to  furnish  telephone 
service  and  hall  boy  service  In  connection 
therewith,  whereby  the  defendant  had  been 
damaged.  The  court  found  that  at  the  time 
of  the  renting  the  agent  of  defendant  repre- 
sented to  plaintiff  "that  among  other  im- 
provements, telephone  service  would  be  fur- 
nished, and  a  boy  in  the  lower  front  hall 
to  attend  the  same  at  a  switchboard. 
Through  this  switchboard  connection  was 
made  with  the  hall  phone,  and  with  tele- 
phones in  booths  in  each  tenant's  apartment. 
These  booths  were  so  arranged  that  the 
tenant  could  have  his  own  telephone  service 
therein  Independent  of  the  house  phone. 
The  boy  at  the  switchboard  in  the  hall  at 
the  house  phone  answered  the  front  door. 
When  the  arrangements  were  made  for  leas- 
ing the  apartments,  these  matters  were  talk- 
ed over,  and  agreed  to  be  furnished.  The 
telephone  service  and  the  boy  at  the  switch- 
board in  the  hall  were  discontinued  after 
January  1,  1912."  The  telephone  booths  and 
wiring  were  not  disturbed  so  that  each 
tenant  could  supply  his  own  service  there- 
after at  his  own  expense.  A  written  lease 
was  drawn  up,  but  never  executed,  and  the 
tenancy  continued  under  the  verbal  agree- 
ment There  was  no  proof  in  substantiation 
of  the  claim  of  recoupment  and  the  trial 
court  disallowed  It  The  Insistence  of  the 
defendant  was  that  the  taking  out  of  a  tele- 
phone service  and  the  hall  boy  worked  a 
constructive  eviction,  and  upon  that  ground 
he  refused  to  pay  the  rent  The  trial  court 
declined  to  so  view  the  matter  and  rendered 
judgment  for  the  plaintiff,  from  which  ad- 
judication this  appeal  was  taken. 

This  court  has  held  that  the  fact  that 
the  tenant  continued  In  possession  of  the 
demised  premises  after  the  commission  of 
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the  alleged  acts  of  eviction  does  not  pre- 
clude him  from  setting  up  the  claim  of  a 
constructive  eviction  In  answer  to  the  land- 
lord's demand  for  rent  Morris  v.  Kettle, 
57  N.  J.  Law,  218,  30  AtL  879;  Meeker  v. 
Spalsbury,  66  N.  J.  Law,  60,  48  Atl.  1026; 
Hunter  v.  Rellly,  43  N.  J.  Law,  480. 

The  situation  thus  presented  resolves  It- 
self Into  the  inquiry  whether  the  act  of 
commission  of  the  landlord  operated  as  a 
constructive  eviction,  so  as  to  suspend  the 
payment  of  rent  The  rale  was  settled  In 
Upton  v.  Townsend,  17  O.  B.  30,  and  has 
been  followed  by  this  court,  "that  to  consti- 
tute an  eviction  the  act  of  the  landlord 
must  be  not  a  mere  trespass,  but  something 
of  a  grave  and  permanent  character,  with 
the  Intention  of  depriving  the  tenant  of  the 
enjoyment  of  the  demised  premises."  Cited 
in  Meeker  v.  Spalsbury,  66  N.  J.  Law,  64,  48 
AtL  1026.  In  Hunter  v.  Heilly,  43  N.  J. 
Law,.  483,  Mr.  Justice  Scudder  said,  speak- 
ing for  this  court:  "The  consequences  of 
an  eviction  by  a  landlord  of  his  tenant  from 
the  whole  or  a  part  of  the  demised  premises 
is  that,  where  there  is  a  suspension  of  the 
entire  rent  during  the  continuance  of  the 
eviction,  the  tenancy  is  not  thereby  ended  for 
all  purposes,  but  the  rent  and  all  remedy  for 
its  collection  are  suspended."  "The  rule  of 
the  common  law  Is  inflexible,"  says  Mr.  Jus- 
tice Depue,  in  Morris  v.  Kettle,  57  N  J. 
Law,  210,  30  Atl.  880.  "For  the  rent  which 
by  the  terms  of  the  demise  would  accrue 
during  the  continuance  of  the  eviction  the 
landlord  can  neither  sne  nor  can  he  distrain 
for  the  rent  reserved  or  any  part  of  it;  nor 
can  he  recover  for  use  and  occupation,  al- 
though In  either  case  the  tenant  has  con- 
tinned  in  possession  of  the  remaining  part 
of  the  premises  demised."  The  difficulty 
encountered  by  the  courts  In  determining 
the  question  In  each  case  submitted  has  not 
arisen  from  any  misconception  of  the  rale, 
but  solely  In  its  application  to  the  facts  of 
the  given  case.  Thus  the  learned  editor  of 
the  American  and  English  Cases  Annotated, 
in  a  valuable  footnote  to  the  case  of  Wade 
v.  Herndl,  127  Wis.  544,  107  N.  W.  4,  6  L. 
R.  A  (N.  S.)  855,  7  Ann.  Cas.  591,  says: 
"Formerly  nothing  short  of  actual  expulsion 
of  the  tenant  from  the  demised  premises  op- 
erated as  an  eviction."  Townsend  v.  Oil- 
sey,  1  Sweeney  (N.  T.)  155.  "But  in  modern 
times  the  rule  has  been  liberalized  in  favor 
of  the  tenant,  and  now  any  act  of  the  land- 
lord or  of  any  one  who  acts  under  author- 
ity or  legal  right  given  him  by  the  landlord 
which  renders  the  demised  premises  unlit 
for  the  purpose  for  which  they  were  leased, 
or  which  seriously  interferes  with  the  bene- 
ficial enjoyment  thereof,  in  consequence  of 
which  the  tenant  abandons  the  premises, 
constitutes  an  eviction  by  construction  of 
law;  and  whenever  it  takes  place  the  ten- 
ant is  released  from  the  obligation  under 
the  lease  to  pay  rent  accruing  thereafter." 
The  payment  of  rent  which  at  common  law 


was  substituted  for  the  rendering  of  feudal 
service  was  based  upon  the  theory  that  the 
land  demised  was  the  necessary  factor  to 
produce  the  rent,  and  that,  when  the  land- 
lord directly  or  Indirectly  deprived  the  ten- 
ant of  the  use  of  the  land  in  whole  or  in 
part  the  tenant's  Inability  to  reap  or  pro- 
duce the  rent  from  the  land  formed  an  in- 
superable obstacle  to  its  collection,  and 
consequently  the  payment  of  rent  was  sus- 
pended until  the  landlord  made  it  possible 
for  the  tenant  again  to  produce  the  rent  by 
possessing  the  land  under  the  terms  of  the 
demise.  Coke,  Lit  47;  2  Black.  Com.  41; 
1  Wealth  of  Nations,  190;  3  Foundations  of 
Legal  Liability,  p.  289. 

The  legal  effect  of  an  eviction,  therefore, 
based  entirely  upon  the  deprivation  of  the 
beneficial  use,  except  where  it  took  place  by 
reason  of  title  paramount  or  at  the  instance 
of  the  king,  was  to  suspend  payment  of  the 
whole  rent  Walker's  Case,  3  Bep.  22;  May- 
or of  Poole  v.  Whltt,  15  M.  &  W.  571.  It 
will  be  observed,  therefore,  that  the  term 
"rent"  under  the  common  law  and  feudal  sys- 
tem had  reference  distinctively  to  land,  and 
was  inappropriately  used  when  intended  to  In- 
dicate a  return  for  the  use  of  money  or  for 
the  use  of  personalty  to  which  the  term  "in- 
terest" is  properly  applicable  in  the  legal  and 
economic  vocabulary.  The  devolution  of  the 
feudal  system  of  tenures,  and  the  turning 
of  land  under  the  demands  of  trade  and 
commerce  into  the  market  as  a  commodity, 
caused  a  commingling  and  confusion  of  terms 
until  the  word  "rent"  is  now  applied  Indis- 
criminately to  the  return  which  an  owner 
receives  for  the  use  of  personalty,  as  well  as 
for  the  use  of  real  property. 

But  the  fundamental  distinction  and  the 
derivation  of  the  term  must  be  kept  in  view 
in  any  attempt  to  intelligently  apply  the  de- 
cisions under  the  doctrine  of  eviction  at  com- 
mon law  to  modern  conditions,  conceding,  as 
we  must,  that  cessante  ratlone  legis  cessat 
ipsa  lex.  Beading  the  language  employed  in 
the  decisions  in  this  state  which  we  have 
quoted,  It  will  be  perceived  that  the  eviction 
spoken  of  refers  entirely  to  the  actual  or 
constructive  dispossession  of  the  tenant  from 
the  land  demised,  or  part  of  the  demised 
premises,  eo  nomine,  and  not  from  the  pos- 
session of  a  mere  Incidental  fixture,  which, 
while  Its  absence  may  cause  inconvenience, 
cannot  be  said  to  be  a  part  of  the  demised 
premises,  and  requisite  for  their  beneficial 
enjoyment  In  Hunter  v.  Rellly,  supra,  the 
eviction  claimed  was  the  total  deprivation  of 
the  use  of  a  hotel.  In  Meeker  v.  Spalsbury, 
supra,  the  insistence  was  that  the  hotel  de- 
mised had  become  useless,  because  of  the 
blocking  up  of  a  street  leading  thereto.  In 
Morris  v.  Kettle,  supra,  the  eviction  was 
from  part  of  the  demised  land.  The  lan- 
guage therefore  employed  by  the  learned 
jurists  In  these  adjudications  as  to  the  right 
of  the  tenant  to  withhold  payment  of  rent 
for  a  partial  eviction  clearly  refers  to  an 
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actual  dispossession  of  the  tenant  from  the 
whole  or  part  of  the  demised  premises  eo 
nomine — L  e,,  to  the  lands  demised,  or  to  the 
buildings  thereon — so  that  the  tenant,  al- 
though in  possession  of  a  part  of  the  premis- 
es, Is  unable  to  enjoy  them  beneficially  by 
reason  of  the  detriment  suffered  to  the  re- 
maining part  So  manifest  is  this  the  ratio 
decidendi  that  Chief  Justice  Beasley  In  1868, 
In  Blrckhead  v.  Cummins,  33  N.  J.  Law,  56, 
denominated  the  right  of  removal  In  the  ten- 
ant for  a  partial  dispossession  as  "the  highly 
questionable  fiction  of  a  constructive  expul- 
sion." 

Reference  Is  here  made  to  the  fundamental 
doctrine  underlying  the  cases,  for  the  rea- 
son that  the  principle  is  therein  enunciated 
that  a  partial  eviction  suspends  the  payment 
of  rent,  and  for  the  purpose  of  demonstrating 
that  In  each  case,  the  learned  justices  had  In 
mind  a  dispossession  from  the  land  or  its 
appurtenances,  or  both,  and  not  a  mere  dis- 
possession of  use  of  what  the  law  classifies 
as  a  fixture  in  connection  with  the  realty, 
and  which  may  be  capable  of  severance 
therefrom,  without  detriment  to  the  benefi- 
cial enjoyment  of  the  substantial  subject  of 
the  demise.  Therefore  It  is  that  In  the  lead- 
ing case  in  England  of  Upton  v.  Townsend, 
etc.,  17  C.  B.  30,  we  find  the  test  of  an  evic- 
tion laid  down  as  "not  a  mere  trespass,  but 
an  act  of  a  permanent  character  done  by  the 
landlord  In  order  to  deprive,  and  which  had 
the  effect  of  depriving,  the  tenant  of  the  use 
of  the  demised  premises." 

[1]  It  follows,  therefore,  that  where  the 
act  of  the  landlord  Is  not  of  a  permanent, 
but  of  a  temporary,  character,  which  does 
not  result  In  depriving  the  tenant  of  the  use 
of  the  whole  or  a  part  of  the  demised  prem- 
ises, It  cannot  be  said  to  constitute  an  evic- 
tion. An  Instance  of  this  character  la  pre- 
sented in  Meeker  v.  Spalsbury,  supra,  where 
the  act  complained  of  was  the  temporary  ob- 
struction of  a  passageway  to  the  demised 
premises.  In  the  case  at  bar  no  claim  is 
made  that  the  tenant  by  reason  of  the  land- 
lord's act  was  compelled  to  remove  -from  the 
premises;  nor  does  the  recoupment  allege  It, 
or  the  state  of  the  case  present  It  as  a  fact 
found  by  the  trial  court.  The  only  Incon- 
venience suffered  was  the  loss  of  the  tele- 
phone service,  which  has  not  resulted  in  the 
tenant  vacating  the  whole  or  any  part  of  the 
demised  premises.  The  status;  therefore,  is 
that  the  tenant  remains  in  possession,  claim- 
ing the  right,  upon  the  theory  of  self-help,  to 
withhold  the  entire  rental  of  the  premises  as 
quid  pro  quo  for  the  inconvenience  suffered 
by  the  loss  of  the  telephone  service.  The 
cases  are  unanimous  that  such  is  not  his  legal 
right  To  work  a  constructive  eviction, 
there  must  be  an  actual  giving  up  of  posses- 
sion of  the  whole  or  part  of  the  demised 
premises  as  a  result  of  the  landlord's  act 
Such,  in  effect  is  the  view  expressed  by 
Chief  Justice  Green  in  Chambers  v.  Ross, 


25  N.  J.  Law,  297.  "We  know  of  no  case," 
says  the  Supreme  Court  of  Massachusetts  in 
Talbott  v.  English,  156  Ind.  308,  50  N.  E. 
860,  "sustaining  the  doctrine  that  there  can 
be  a  constructive  eviction  without  a  surren- 
der of  the  premises."  "Any  neglect"  says  the 
same  high  authority,  "of  the  plaintiff  to 
make  the  improvements  promised  did  not  by 
reason  of  the  breach,  so  long  as  the  defend- 
ant chose  to  occupy  them,  give  to  him  any 
right  to  decline  payment  of  the  rent"  Tay- 
lor v.  Finnlgan,  189  Mass.  568,  76  N.  E.  205, 
2  L.  R  A  (N.  S.)  973.  The  rule  Is  similar  In 
New  York.  Boreel  v.  Lawton,  90  N.  Y.  293, 
43  Am.  Rep.  170;  Tallman  v.  Murphy,  120  N. 
Y.  345,  24  N.  E.  716.  Valuable  notes  con- 
taining the  cases  elucidating  this  rule  will  be 
found  at  the  foot  of  the  opinion  in  Wade  v. 
Herndl,  7  Ann.  Cas.  591,  and  in  17  L.  R  A 
275;  also,  24  Cyc  1059. 

[2]  The  Inquiry  naturally  results  as  a  cor- 
ollary to  this  conclusion  whether  the  tenant 
in  possession  is  remediless.  The  answer,  is 
found  in  the  authorities.  In  Meeker  v. 
Spalsbury,  supra,  Mr.  Justice  Collins,  speak- 
ing for  this  court,  says:  "The  remedy,  If  any, 
of  the  tenant  for  such  obstruction  as  was  au- 
thorized by  the  landlord,  was  not  to  cease 
paying  rent  but  to '  seek  damages  for  a 
breach  of  the  landlord's  Implied  covenant  of 
quiet  enjoyment"  In  Johnson  v.  Oppenhelm, 
12  Abb.  Prac.  (N.  S.  N.  Y.)  449,  the  rule  is 
laid  down  as  follows:  "Where  the  landlord 
commits  an  act  of  trespass  which  interferes 
more  or  less  .with  the  beneficial  enjoyment 
of  the  premises,  but  which  leaves  the  demised 
premises  intact  and  does  not  deprive  the  ten- 
ant of  any  part  of  them,  so  that  though  he 
may  be  Injured,  he  Is  not  thereby  dispos- 
sessed, here  the  rule  is.  Inasmuch  as  the 
wrongful  act  of  the  landlord  stops  short  of 
depriving  the  tenant  of  any  portion  of  the 
premises,  that  such  trespass  is  no  defense 
against  the  liability  for  rent  and  the  ten- 
ant's sole  remedy  therefor  is  an  action  for 
damages  against  the  wrongdoer" — citing  Edg- 
erton  v.  Page,  20  N.  Y.  281.  See,  also,  24 
Cyc.  1059,  and  cases  cited.  That  the  defend- 
ant In  the  case  at  bar  properly  conceived 
his  remedy  in  this  regard  Is  manifest  from 
the  fact  that  he  filed  his  recoupment  but  as 
the  trial  court  found  was  unable  to  sustain 
it  by  the  necessary  proof  of  damage. 

The  judgment  will  be  affirmed. 


WESCOTT  v.   BAKER. 

(Court  of  Errors  anil  Appeals  of  New  Jersey. 
Nov.  18,  1912.) 

1.  Attorney  ard  Client  (&  130*)— Compen- 
sation—Sebvices  in  Another  State. 
An  attorney  may  have  compensation  for 
examining  the  title  for  a  survey  made  on  and 
ascertaining  the  incumbrances  upon  property 
located  in  a  state,  where  such  matters  were 
not    connected    with    any    pending    litigation. 
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though  he  «u  not  licensed  to  practice  in  that 
particular  state. 

[Ed.  Note.— For  other  cases,  see  Attorney 
and  Client,  Cent  Die.  «  292,  293,  295,  296, 
807,  811;   Dec.  Dig.  1  ISO.*] 

2.  ATTORNEY  AND  CLIENT  (I  160*)— COMPEN- 
SATION—Action  Prerequisite— Taxing  of 
Costs. 

Under  Practice  Act  (3  Comp.  St  1910,  p. 
4064)  |  9,  which  provides  that  no  solicitor  or 
attorney  shall  commence  or  maintain  any  ac- 
tion for  the  recovery  of  any  fees  or  disburse- 
ments in  equity  or  at  law  against  his  client  or 
his  legal  representative  without  having  first 
delivered  a  copy  of  the  taxed  bill  of  such  fees, 
charges,  and  disbursements,  an  attorney  was 
not  precluded  from  having  a  recovery  for  serv- 
ices rendered  for  which  no  fees  were  taxed, 
where  such  services  consisted  only  of  the  ex- 
amination or  preparation  of  papers  which  were 
not  connected  with  any  pending  litigation. 

[Ed.  Note.— For  other  cases,  see  Attorney 
and  Client,  Cent  Dig.  f  360;  Dec.  Dig.  f  160.*] 

8.  Trial  (I  282*)—  Instructions—  State- 
ment or  Counsel's  Contention. 

In  an  action  for  attorney's  fees,  a  part  of 
the  charge  that  "attention  is  called  in  the  ar- 
gument of  counsel  to  the  failure  of  the  defend- 
ant to  call  a  sister  of  hers  to  substantiate  her 
testimony  in  denial,  and  counsel  for  the  plain- 
tiff relies  upon  that  as  a  circumstance  which 
you  are  to  take  into  consideration  and  which 
be  contends  furthers  the  plaintiff's  contention," 
is  a  mere  statement  of  a  contention  of  counsel 
which  the  court  neither  expressly  nor  by  im- 
plication approves  or  disapproves,  and  it  win 
not  constitute  a  ground  for  reversal. 
[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
U  524,  625;   Dec.  Dig.  |  232.*] 
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Error  to  Circuit  Court,  Atlantic  County. 

Action  by  John  W.  Wescott  against  Elisa- 
beth B.  Baker.  From  a  judgment  for  plain- 
tiff, defendant  brings  error.    Affirmed. 

B.  A.  Hlgbee  and  Harry  R.  Coulomb,  both 
of  Atlantic  City,  for  plaintiff  In  error. 
Thompson  &  Smathers,  of  Atlantic  City,  for 
defendant  In  error. 

GUMMERB,  C.  J.  The  plaintiff,  an  at- 
torney at  law  of  this  state,  brought  this  suit 
to  recover  compensation  for  professional 
services  rendered  to  the  defendant  Those 
services  consisted  in  aiding  In  the  reorganiza- 
tion of  certain  corporations  of  the  state  of 
North  Carolina  In  which  the  defendant  was 
largely  Interested;  In  attending  meetings  of 
the  directors  and  stockholders  of  those  cor- 
porations from  time  to  time  from  the  year 
1901  to  the  year  1906 ;  In  preparing  for  such 
meetings,  and  advising  with  relation  to  the 
various  matters  proposed,  considered,  and 
determined  thereat;  collecting  two  Insurance 
policies;  aiding  in  the  settlement  of  the  es- 
tate of  the  defendant's  deceased  husband, 
and  securing  the  defendant's  Interests  there- 
in; bringing  about  an  exchange  of  real  es- 
tate in  the  city  of  Philadelphia  for  real  es- 
tate in  North  Carolina,  and  examining  and 
passing  upon  the  papers  and  titles  Involved 
therein,  and  various  other  matters  covering 
the  period  already  mentioned.  The  trial  re- 
sulted In  a  verdict  for  the  plaintiff,  and  the 


judgment  entered  thereon  la  now  before  us 
for  review. 

The  defendant  below  seeks  a  reversal  of 
the  judgment  upon  three  grounds:  First,  be- 
cause the  trial  court  refused  a  nonsuit  at 
the  close  of  the  plaintiff's  case;  second,  be- 
cause of  the  refusal  to  direct  a  verdict  for 
the  defendant;  and,  third,  for  alleged  error 
in  the  charge  to  the  jury. 

The  motion  to  nonsuit  and  the  motion  to 
direct  a  verdict  for  the  defendant  were  based 
upon  the  theory  that,  so  far  as  the  profes- 
sional services  rendered  by  the  plaintiff  re- 
lated to  matters  happening  In  North  Caro- 
lina or  concerned  North  Carolina  Interests, 
there  could  be  no  recovery  for  professional 
services  rendered  by  an  attorney  unless  he 
was  a  licensed  practitioner  of  that  state,  and 
that  it  did  not  appear  that  the  plaintiff  held 
such  a  license.  It  was  also  argued  that,  so 
far  as  Mr.  Wescott  acted  In  a  professional 
capacity  in  this  state,  he  was  barred  from 
recovery  whether  the  services  rendered  are 
considered  as  those  of  a  counsel,  or  of  an 
attorney;  that  an  action  will  not  lie  for 
services  rendered  as  counsel,  except  upon 
an  express  contract,  and  that  no  such  con- 
tract Is  claimed  to  exist  in  the  present  case ; 
and  that  for  services  rendered  as  an  attorney 
there  must  be  a  taxation  of  his  fees  for  the 
same  as  a  prerequisite  to  the  bringing  of  a 
suit,  which  was  done  in  the  present  case. 

[1]  Conceding  the  legal  propositions  upon 
which  these  motions  were  based  to  be  sound, 
so  far  as  they  were  applicable,  the  proofs 
show  that  some  of  the  services  for  which 
the  plaintiff  claims  compensation  were  ren- 
dered with  relation  to  the  exchange  of  a 
piece  of  property  belonging  to  the  defendant 
la  Frankfort,  Pa.;  that  they  consisted, 
among  other  things,  In  the  »" mining  of  the 
title  of  property  located  In  that  state,  having 
a  survey  made  of  it,  and  an  ascertainment  of 
the  Incumbrances  upon  It  It  appears  from 
the  testimony  of  the  plaintiff  himself  that 
at  the  time  of  the  rendition  of  those  services 
he  was  a  licensed  attorney  of  the  state  of 
Pennsylvania.  For  these  services  he  was  en- 
titled to  a  reasonable  compensation,  and 
consequently  It  would  have  been  improper 
to  nonsuit  him,  or  to  direct  a  verdict  la  favor 
of  the  defendant 

[1]  The  judicial  action  Is  Justifiable  upon 
another  ground.  Some  of  the  services  for 
which  the  plaintiff  claimed  compensation 
were  such  as  properly  may  be  rendered  by 
an  attorney  of  this  state,  and  yet  were  not 
of  such  a  character  as  required  a  taxation 
of  his  fees  under  the  ninth  section  of  the 
Practice  Act  (3  Comp.  St  1910,  p.  4064),  con- 
sisting, as  they  did,  in  the  examination  or 
preparation  of  papers  which  were  not  con- 
nected with  any  pending  litigation.  Such 
services  were  similar  In  character  to  those 
referred  to  In  Brown  v.  Harriot,  81  N.  J. 
Law,  484,  80  AtL  479,  and  are  not  within  the 
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purview  of  the  statute,  under  the  authority 
of  that  case. 

[3]  The  assignment  of  error  which  deals 
with  the  instruction  of  the  court  to  the  jury 
attacks  the  following  excerpt  from  the 
charge:  "Attention  Is  called  In  the  argu- 
ment of  counsel  to  the  failure  of  the  defend- 
ant to  call  a  sister  of  hers  to  substantiate 
her  testimony  in  denial,  and  counsel  for  the 
plaintiff  relies  upon  that  as  a  circumstance 
which  you  are  to  take  into  consideration, 
and  which  he  contends  furthers  the  plain- 
tiff's contention."  The  assignment  seems  to 
be  based  upon  the  theory  that  the  court  in 
using  the  language  quoted  left  It  to  the  Jury 
to  determine  whether  or  not  they  would  infer 
from  the  failure  of  the  defendant  to  call 
her  sister  that  the  sister's  testimony  would 
have  been  Injurious  to  her  case.  But  mani- 
festly that  is  not  so.  The  quoted  words  lay 
down  no  legal  proposition.  They  are  a  mere 
statement  of  a  contention  made  by  plain- 
tiff's counsel,  and  which  the  court,  neither 
expressly  nor  by  Implication,  approves  or 
disapproves.  If  the  defendant  had  desired 
a  Judicial  ruling  upon  the  matter  said  to 
have  been  mooted  by  counsel  for  the  plain- 
tiff, she. should  have  submitted  a  request  for 
the  Instruction. 

The  Judgment  under  review  will  be  af- 
firmed. 


BATTSCHINGEB  v.   BOBINSON  et  aL 
(two  cases). 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
Nov.  18,  1912.) 

(ByUabtu  by  th*  Court.) 

1.  Thai,  (f  207*)  —  Instructors  —  Discre- 
tion or  Coubt. 

The  refusal  of  the  trial  court  to  instruct 
the  jury  as  to  the  probative  effect  of  a  fact  in 
evidence  is  discretionary,  but  not  obligatory 
upon  a  request  to  charge. 

[Ed.  Note. — For  other  cases,  see  Trial.  Cent 
Dig.  II  498,  490,  501 ;   Dec.  Dig.  |  207.*] 

2.  Landlord  and  Tenant  (I  169*)— Failure 
or  Landlord  to  Repair — Instructions. 

In  a  suit  to  recover  damages  caused  by  the 
negligence  of  a  landlord  in  neglecting  to  repair, 
a  request  to  the  trial  court  to  charge  that  if 
an  inspection  was  made  during  the  period  in 
question,  and  such  inspection  did  not  disclose 
tile  danger  complained  of,  the  verdict  must  be 
for  the  defendant,  which  request  the  trial  court 
refused,  held  not  erroneous,  since  the  request 
failed  to  include  the  legal  requirement  of  duty 
that  the  inspection  be  carefully  and  properly 
made. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant  Cent  Dig.  M  644-648,  663-067,  681- 
C84 ;    Dec.  Dig.  |  169.*] 

3.  Appeal  and  Error  (J  1082*)— Review— 
Objections  Not  Made  Below. 

An  objection  not  urged  in  the  Supreme 
Court  upon  review  will  not  be  considered  in 
this  court  upon  writ  of  error. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  M  1133-1136,  4270,  4281- 
4292;  Dec.  Dig.  |  1082.*]    ^^ 


Error  to  Supreme  Court 

Actions  by  Otto  Battechinger  against  Re- 
becca V.  Robinson  and  others,  and  by  George 
Battechinger  against  the  same  defendants. 
Judgments  for  plaintiffs,  and  defendants  bring 
error.    Affirmed. 

Frank  E.  Bradner,  of  Newark,  for  plain- 
tiffs in  error.  Osborne  *  Astley,  of  Newark, 
for  defendants  in  error. 

MINTCRN,  J.  Two  cases  involving  the 
claims  of  parent  and  child,  respectively,  aris- 
ing out  of  an  accident  to  the  latter,  were 
tried  together  In  the  Essex  circuit  and  a 
judgment  was  rendered  for  each.  The  infant 
plaintiff,  while  delivering  ice  in  the  course 
of  his  employment  to  a  tenant  in  the  defend- 
ants' apartment  house  in  Newark,  was  in- 
jured by  the  fall  of  a  dumb  waiter,  and  upon 
the  alleged  negligence  of  the  landlord  In  fail- 
ing to  repair  the  actions  are  founded. 

[2]  Liability  of  the  landlord  is  predicated 
upon  the  theory  that  from  want  of  proper 
inspection  the  rope  to  which  the  dumb  waiter 
was  affixed  was  suffered  to  get  into  disre- 
pair, and  thereby  became  unfit  for  the  pur- 
pose for  which  it  was  Intended  to  be  used 
by  the  tenants  in  the  building.  The  Jury 
having  found  for  the  plaintiff  upon  that  is- 
sue, the  defendants  now  assign  error  upon 
six  reasons  for  reversal  of  the  judgment 
all  of  which  are  directed  to  the  charge  of  the 
trial  court  or  to  its  refusal  to  charge  as  re- 
quested. It  is  quite  apparent  that  the  proof 
in  support  of  the  plaintiffs'  contention  as  to 
the  defective  condition  of  the  rope  was  ample 
to  enable  the  jury  to  conclude  as  they  have 
concluded.  The  first  request  to  charge  was 
substantially  that  if  the  defendant  or  her 
agent  inspected  the  dumb  waiter  and  rope 
between  certain  periods  covered  by  the  tes- 
timony, and  such  inspection  did  not  disclose 
the  danger,  the  verdict  must  be  for  the  de- 
fendant Such  a  request  eliminates  the  es- 
sential element  in  the  rule  of  duty  regulat- 
ing the  defendants'  conduct  vis.,  that  the  in- 
spection must  be  ample  and  carefully  and 
properly  made.  Upon  that  ground  the  re- 
quest was  properly  denied.  24  Cyc.  1125, 
and  cases  cited ;  Owings  v.  Jonee,  9  Md.  108; 
Albert  v.  State,  66  Md.  325,  7  Atl.  697,  59 
Am.  Rep.  159. 

The  second  request  presented  the  proposi- 
tion that  in  order  to  warrant  a  recovery,  the 
plaintiff  must  prove  that  the  defendant  or 
her  agents  failed  to  make  an  inspection  of 
the  dumb  waiter  and  rope,  and  that  such  in- 
spection, if  made,  would  have  disclosed  the 
frayed  condition  of  the  rope.  This  request 
limited  the  defendants'  negligence  to  the 
frayed  condition  of  the  rope,  and  left  out  of 
consideration  any  other  elements  of  deteriora- 
tion resulting  from  lack  of  proper  inspec- 
tion and  repair  which  may  have  caused  or 
contributed  to  cause  the  damage,  and  it  there- 
fore imposed  too  narrow  a  theory  of  liability 
upon  the  landlord,  and  was  properly  refused. 
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The  third  request  required  the  court  to  In- 
struct the  Jury  arbitrarily  as  to  the  conclu- 
sion they  should  reach  from  the  fact  that 
a  piece  of  lint  discovered  by  a  witness  did 
not  as  defendant  contended  come  from  the 
part  of  the  rope  which  was  found  to  be  bro- 
ken, and  therefore  was  not  evidence  of  the 
damaged  condition  of  the  rope. 

[1J  The  facta  regarding  this  element  of  the 
case  were  entirely  before  the  Jury,  and  the 
court  would  not  be  warranted  in  making  that 
distinct  feature  of  the  case  a  basis  for  In- 
structing the  Jury  upon  It  as  a  conclusive 
factor  In  determining  the  existence  of  a  de- 
fect in  the  rope.  It  was  an  element  In  the 
case,  in  no  wise  conclusive,  but  to  be  ac- 
cepted with  the  other  facts  and  circumstances 
in  evidence  as  bearing  upon  the  mooted  ques- 
tion as  to  proper  Inspection;  and  so  the 
court  quite  properly  left  It  to  the  jury  under 
adequate  Instructions.  In  reality  the  request 
was  designed  to  draw  from  the  court  an  opin- 
ion as  to  the  effect  of  the  testimony  in  ques- 
tion, upon  the  controlling  Inquiry  in  the  case. 
This  was  discretionary  with  the  court,  but 
In  no  wise  obligatory.  Consolidated  Tract 
Co.  t.  Chenowlth,  68  N.  J.  Law,  416,  34  Atl. 
817.  The  trial  court  charged  that,  in  order 
to  recover,  the  plaintiff  must  prove  that  the 
defendant  or  her  agents  "failed  to  make  in- 
telligent, careful  Inspection  with  reasonable 
frequency,  which,  if  made,  would  have  dis- 
closed that  the  rope  was  liable  to  break,  so 
that  due  care  forbade  its  further  use  In  Its 
existing  condition.  Unless  tile  proof  shall 
satisfy  you  that  the  defendants  failed  to 
make  such  a  careful  and  reasonably  frequent 
inspection  you  should  find  for  the  defend- 
ants." Exception  to  this  instruction  as  Im- 
posing a  burden  upon  the  defendants  that 
was  greater  than  the  rule  of  a  legal  duty  im- 
poses. It  Is  difficult  to  perceive  in  what 
manner  and  to  what  extent  such  an  Instruc- 
tion imposes  any  burden  upon  the  defendants, 
but  per  contra  it  is  quite  apparent  that  It 
imposed  the  entire  burden  of  showing  want 
of  proper  inspection,  and  due  care  upon  the 
plaintiff  as  sine  qua  non  to  recovery,  and  so 
it  must  be  treated  as  harmless  in  Its  ap- 
plication to  defendants. 

It  is  objected,  but  not  assigned  for  error, 
and  therefore  not  legally  before  us,  that 
there  was  no  evidence  in  the  case  upon  which 
damages  to  the  father  could  be  given  by  the 
jury;  and  the  trial  court's  instruction  upon 
that  subject  is  criticised  as  follows,  viz.: 
"That  the  legal 'Inference  resulting  from  the 
boy's  age  is  that  he  is  still  in  a  state  of  de- 
pendent minority  and  bis  father  is  entitled 
to  his  wages."  We  are  not  upon  this  hear- 
ing called  upon  to  inquire  into  the  quantum 
of  the  verdict  In  the  absence  of  testimony 
to  the  contrary,  the  legal  presumption  Is  that 
the  father,  received  the  infant's  wages,  the 
amount  of  which  was  proved  in  the  case,  and 
upon  which  we  must  assume  this  verdict  for 
the  father  was  based,  the  infancy  having 


been  established,  and  in  no  wise  controvert- 
ed. Emancipation  will  not  be  presumed,  and 
the  burden  of  proving  it  is  upon  the  defend- 
ant The  postea  returned  with  the  judgment 
record  discloses  that  the  trial  of  the  case  was 
had  before  "Frederic  Adams,  one  of  the  Jus- 
tices of  the  Supreme  Court,"  and  the  defend- 
ant assigns  that  misdescription  of  the  trial 
judge  as  error.  It  might  be  urged  that  the 
maxim  falsa  demonstrate  non  nocet  supplies 
a  sufficient  answer  to  his  objection.  Blttle- 
ston  v.  Cooper,  14  M.  &  W.  399. 

[3]  But  the  complete  answer  under  the  cir- 
cumstances is  found  in  the  fact  that  the  ob- 
jection was  not  assigned  for  error  in  the 
Supreme  Court,  and  therefore  cannot  be  as- 
signed for  that  purpose  here. 

The  judgment  will  be  affirmed. 


VULCAN  DETINNTNG   CO.   v.  AMERICAN 

CAN  CO. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

Nov.  18,  1912.) 

1.  Injunction  (8  194*)— Use  of  Secret  Pro- 
cess—Accounting — Profits. 

A  complainant,  who  in  a  auit  to  restrain 
the  use  of  a  secret  process  also  seeks  an  ac- 
counting of  profits  derived  by  defendant  from 
the  use  of  the  process,  elects  to  treat  defend- 
ant as  a  quasi  trustee  and  not  a  wrongdoer; 
and  he  may  only  recover  the  net  profits  made 
by  defendant  in  the  conduct  of  the  business 
during  the  period  of  the  accounting. 

[Ed.  Note. — For  other  cases,  see  Injunction, 
Cent.  Dig.  §  414;   Dec.  Dig.  &  194.*] 

2.  Injunction  ({  199*)— Use  of  Secret  Pro- 
cess—Accounting— Net  Profits. 

A  defendant,  in  a  suit  to  restrain  him 
from  using  a  secret  process,  and  for  an  ac- 
counting or  profits  made  by  him  from  the  use 
of  such  process,  is  entitled  on  the  accounting 
to  be  credited  with  expenses  in  the  carrying  on 
and  for  the  benefit  of  the  business,  such  as  mon- 
eys paid  for  repairs  to  plant  and  machinery, 
insurance,  and  taxes  thereon,  and  depreciation 
in  value,  though  such  depreciation  is  abnormal, 
because  the  plant  can  no  longer  be  used  by  de- 
fendant for  the  carrying  on  of  the  business  for 
which  it  was  originally  designed,  and  cannot 
be  adapted  to  other  and  legitimate  uses  with- 
out the  expenditure  of  large  sums  of  money. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  f  419;    Dec  Dig.  f  199.*] 

3.  Injunction  (g  194*)— Use  of  Secret  Pro- 
cess—Accounting — Net  Profits. 

A  complainant,  suing  to  restrain  the  use 
of  a  secret  process,  and  for  an  accounting  of 
profits  from  the  use  of  euch  process,  is  entitled 
to  interest  on  the  net  profits  made  by  defend- 
ant in  the  business,  subject  to  the  ordinary 
rules  governing  an  accounting  between  trustee 
and  cestui  que  truBt,  so  that  the  account  must 
be  stated  with  annual  rests,  and  interest  on 
the  annual  net  profits  must  be  allowed. 

[Eld.  Note. — For  other  cases,  see  Injunction, 
Cent.  Dig.  {  414;  Dec.  Dig.  {  194.*] 

Appeal  from  Court,  of  Chancery. 

Suit  by  the  Vulcan  Detinning  Company 
against  the  American  Can  Company.  From 
a  decree  advised  by  Vice  Chancellor  Howell, 
both  parties  appeal.    Reversed  and  modified. 

See,  also,  62  Atl.  881. 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  &  Am.  Dig.  Key-No.  Series  *  Rep'r  Indexes 


Digitized  by 


Google 


N.J.) 


VTOCAN  DETINNING  CO.  T.  AMERICAN  CAN  CO. 


319 


Robert  H.  McOarter,  of  Newark,  and  Hen- 
ry Woltanan  and  Edward  S.  Seldman,  both 
of  New  York  City,  for  complainant  Richard 
V.  Lindnbury,  of  Newark,  and  Thomas 
Thacher,  Philip  G.  Bartlett,  and  Julius  F. 
Worknm,  all  of  New  York  City,  for  defend- 
ant. 

GT7MMERE,  C.  J.  A  final  decree  having 
been  made  In  this  case  restraining  the  de- 
fendant, the  American  Can  Company,  from 
continuing  the  nse  of  a  secret  process  of 
the  complainant  company  for  detinnlng  tin 
scrap,  and  requiring  It  to  account  to  the 
complainant  for  the  profits  which  It  had 
made  through  the  use  of  that  process,  a 
reference  was  directed  to  Hon.  William  J. 
Magle,  one  of  the  masters  of  the  Court  of 
Chancery,  for  the  purpose  of  stating  such 
an  account  Both  parties  attended  before 
the  master,  and  an  exhaustive  examination, 
covering  many  days,  was  had  of  the  expendi- 
tures made  by  the  defendant  In  connection 
with  the  use  of  the  complainant's  secret 
process,  and  of  its  income  from  that  source. 
At  the  conclusion  of  this  examination  the 
learned  master  filed  his  report  stating  the 
account  between  the  parties,  from  which 
It  appeared  that  the  net  profits  derived  by 
the  defendant  from  the  use  of  the  secret 
process  during  the  period  covered  by  the 
accounting  amounted  to  the  sum  of  $677,352.- 
18.  Each  party  excepted  to  the  account 
and  a  hearing  of  the  exceptions  was  had 
before  the  Vice  Chancellor,  who,  after  a 
consideration  of  each  item  of  the  account 
which  was  made  the  subject-matter  of  an 
exception  by  either  party,  confirmed  the 
report  of  the  master  in  toto,  basing  his 
approval  of  the  disposition  made  by  that 
officer  of  the  items  excepted  to  upon  the 
reasons  given  by  him,  and  set  forth  in  bis 
report  From  the  order  confirming  the  mas- 
ter's report  both  parties  have  appealed  to 
this  court,  and  each  of  them  now  contends 
that  so  far  as  the  overruling  of  the  excep- 
tions to  the  report  taken  by  it  are  concerned 
the  order  Is  erroneous,  but  not  otherwise. 

Our  examination  and  consideration  of  the 
voluminous  testimony  taken  before  the  mas- 
ter, of  the  careful,  painstaking,  and  lucid 
report  of  that  officer,  and  of  the  exhaustive 
briefs  which  have  been  furnished  us  by  coun- 
sel for  the  respective  parties  satisfies  us 
that,  except  with  regard  to  certain  items 
which  were  disallowed  by  the  master,  the 
account  was  rightly  stated  between  the 
parties,  and  the  master's  report  properly 
confirmed. 

[1]  Taking  up  the  consideration  of  those 
items.  It  is  to  be  borne  in  mind  that  when, 
in  a  suit  to  restrain  the  nse  of  a  secret 
process,  the  complainant  also  seeks  an  ac- 
counting of  the  profits  made  by  the  defend- 
ant he  elects  to  treat  the  latter  as  a  quasi 
trustee,  rather  than  as  a  wrongdoer,  who 
should  be  compelled  to  answer  in  damages 


for  his  wrongful  acts.  In  other  words,  the 
complainant  In  effect,  says:  'The  profits 
which  would  have  been  distributed  among 
the  stockholders  of  the  American  Can  Com- 
pany, had  the  user  of  the  secret  process  by 
that  company  been  a  lawful  one,  belong  to 
me;  and  I  am  entitled  to  have  an  account 
taken,  showing  what  those  profits  amount 
to,  and  an  order  that  they  be  paid  to  me, 
Instead  of  to  the  stockholders  of  the  Can 
Company."  But  the  fact  that  the  complain- 
ant has  elected  to  stand  In  the  place  of  the 
stockholders  of  the  defendant  company,  as 
the  party  for  whose  benefit  the  account  Is 
to  be  stated,  does  not  at  all  affect  the  prin- 
ciples upon  which  the  statement  of  the  ac- 
count 1b  to  be  had.  The  proceeding  is  not 
one  for  the  punishment  of  a  wrongdoer,  not 
one  for  the  imposition  of  a  penalty  upon  a 
person  who  has  been  guilty  of  a  fraud,  not 
one  for  the  ascertainment  of  the  sum  which 
will  compensate  the  complainant  for  the  loss 
suffered  by  it  from  the  wrongful  use  of  the 
secret  process  by  the  defendant  but  one  tak- 
en for  the  sole  purpose  of  ascertaining  what 
In  fact,  was  the  net  profit  made  by  the  de- 
fendant company  in  the  conduct  of  the  busi- 
ness during  the  period  of  the  accounting. 

[2]  In  an  account  so  taken  the  defendant 
is  entitled  to  be  credited  with  all  expendi- 
tures made  by  it  In  the  carrying  on  of  the 
business,  and  for  the  benefit  of  the  business;' 
and  this  includes  not  only  the  items  allowed 
by  the  master,  but  also  the  following  items 
disallowed  by  him,  viz.,  all  moneys  paid  for 
repairs  to  plant  and  machinery,  all  moneys 
paid  for  insurance  thereon,  and  all  moneys 
paid  for  taxes  thereon.  It  also  Includes  de- 
preciation in  the  value  of  the  plant  and  ma- 
chinery, notwithstanding  the  fact  that  such 
depreciation  is  abnormal,  because  the  plant 
can  no  longer  be  used  by  the  defendant  for 
the  carrying  on  of  the  business  for  which 
It  was  originally  designed,  and  cannot  be 
adapted  to  other  and  legitimate  uses  with- 
out the  expenditure  of  large  sums  of  money. 
Such  depreciation,  no  matter  what  causes  it 
decreases  the  profits  made  in  the  business, 
and,  as  we  have  already  said,  the  sole  matter 
to  be  ascertained  is :  What  were  the  actual 
profits  made?  In  determining  this  matter, 
it  is  immaterial  what  the  conditions  were 
which  operated  to  Increase  or  decrease  them. 

Because  of  the  refusal  to  allow  a  credit 
of  these  items  to  the  defendant  in  its  ac- 
counting, the  order  confirming  the  master's 
report  must  be  reversed.  If  the  parties  can 
agree  as  to  how  much  of  the  expenditures 
for  repairs,  insurance  and  taxes  were  made 
during  the  period  covered  by  the  accounting, 
and  how  much  of  the  depreciation  of  the 
plant  And  so  forth,  Is  attributable  to  the 
same  period,  the  order  may  be  modified  by 
allowing  credit  to  the  defendant  for  the  sums 
so  agreed  upon ;  otherwise  the  case  must  be 
sent  back  to  the  master  for  the  ascertain- 
ment of  these  amounts. 
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[S]  In  the  accounting  before  the  master 
the  complainant  claimed  that  it  was  entitled 
to  interest  on  the  net  profits  made  by  the 
defendant  in  its  business,  and  this  claim  was 
rejected  by  the  master,  and  his  action  in 
this  regard  confirmed  by  the  court  below. 
We  think  this  claim  should  have  been  al- 
lowed. The  defendant,  as  we  have  already 
stated,  occupies  the  position  of  a  quasi  trus- 
tee, carrying  on  the  business  for  the  benefit 
of  the  complainant  Normally  a  trustee  con- 
ducting a  business  for  the  benefit  of  a  cestui 
que  trust  1b  bound  to  account  for  and  pay 
over  to  the  latter,  at  reasonable  intervals, 
the  profits  made  by  him;  and  if  be  retains 
the  profits  after  such  payment  should  have 
been  made  he  is  chargeable  with  interest 
upon  the  sums  so  retained.  Instead  of  treat- 
ing the  defendant  as  a  wrongdoer,  the  com- 
plainant elected  (as  it  had  a  right  to  do)  to 
hold  it  as  a  trustee  carrying  on  the  business 
for  its  benefit;  and  it  is  entitled  to  have 
the  ordinary  rules  governing  in  an  account- 
ing between  trustee  and  cestui  que  trust  ap- 
plied to  the  defendant  The  account  should 
be  stated  with  annual  rests,  and  Interest  on 
the  annual  net  profits  shown  allowed  to  the 
complainant 

If  the  parties  can  agree  upon  the  amount 
of  Interest  to  which  the  complainant  Is  en- 
titled under  the  rule  stated,  the  order  will 
be  modified  in  accordance  with  such  agree- 
ment; otherwise  this  matter  also  must  be 
sent  back  to  the  master  for  ascertainment 

The  order  under  review  will  be  reversed 
and  modified  in  accordance  with  the  views 
herein  expressed. 


FARMERS'  *  MECHANICS'  NAT.  BANK 

OF  WOODBURY  v.  FRANKLIN  TP. 

IN  GLOUCESTER  COUNTY. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
,      Nov.  20,  1912.) 

(Byttohu*  by  the  Court.) 

Towns  (I  46*)— Loan  of  Monet— Resolu- 
tion—Sotticiinot. 

Where  a  township  committee  borrows  mon- 
ey under  the  provisions  of  section  81  of  the 
Township  Law  (P.  L.  1890,  p.  406),  providing 
that  it  may  do  so  in  anticipation  of  the  collec- 
tion of  any  sum  or  sums  voted  or  granted  for 
township  purposes  not  exceeding  the  amount 
voted,  it  is  not  necessary  for  the  resolution 
upon  which  the  committee  borrows  to  state 
that  the  money  is  borrowed  in  anticipation  of 
the  collection  of  such  sums  as  are  voted  for 
township  purposes. 

{Ed.  Note.— For  other  cases,  see  Towns. 
Cent  Dig.  H  81-84;    Dec.  Dig.  |  46.*] 

Error  to  Supreme  Court 

Action  by  the  Farmers'  &  Mechanics*  Na- 
tional Bank  of  Woodbury  against  the  Town- 
ship of  Franklin,  in  the  County  of  Glouces- 
ter. Judgment  for  plaintiff,  and  defendant 
brings  error.    Affirmed. 


Harvey  F.  Carr,  of  Camden,  for  plaintiff 
in  error.  David  O.  Watkins,  of  Woodbury, 
for  defendant  in  error. 

TREAOY,  J.  This  action  is  based  upon 
six  promissory  notes  made  by  the  township 
of  Franklin  to  the  plaintiff,  aggregating  the 
sum  of  $4,564.11.  The  dates  and  amounts  of 
these  notes  are,  respectively,  as  follows:  July 
L  1907,  $500;  February  4,  1908,  $500;  June 
1,  1908,  $700;  February  L  1909,  $L364.11; 
June  7,  1909,  $500;  May  6, 1910,  $1,000.  The 
case  was  tried  without  a  jury,  and  the  court 
sitting  as  a  jury  directed  a  verdict  for  the 
plaintiff  for  the  entire  amount  of  its  claim. 
This  action  of  the  trial  court  is  challenged 
on  the  present  writ  of  error. 

The  plaintiff  contends  that  the  resolution 
of  the  township  committee  providing  for  the 
borrowing  of  the  money  did  not  state  that 
the  moneys  were  borrowed  in  anticipation  of 
the  collection  of  taxes  for  the  then  current 
year,  and  that  therefore  the  township  Is  not 
liable.  In  support  of  this  contention  we 
are  referred  to  the  case  of  Swackhamer  -v. 
Hackettstown,  87  N.  J.  Law,  191.  That  case 
held  that  municipal  corporations,  in  the  ab- 
sence of  a  specific  grant  of  power,  do  not  in 
general  possess  the  capacity  to  borrow  mon- 
ey. This  was  prior  to  the  passage  of  the 
Township  Act  of  1899  (P.  L.  1899,  p.  372). 
Section  81  of  that  act  provides  as  follows: 
"The  township  committee  may  borrow  money 
from  time  to  time  In  anticipation  of  the  col- 
lection of  any  sum  or  sums  voted  or  granted 
for  township  purposes  not  exceeding  the 
amount  voted  and  may  secure  the  payment 
thereof,  with  interest  by  notes  of  the  town- 
ship, which  shall  not  with  all  renewals  there- 
of, run  for  a  longer  period  than  one  year.'* 
By  this  act  the  township  Is  enabled  to  bor- 
row money  in  anticipation  of  the  collection 
of  taxes  or  other  moneys  necessary  for  town- 
ship purposes,  a  power  that  was  lacking; 
when  the  case  of  Swackhamer  v.  Hacketts- 
town  was  decided.  It  was  upon  the  want  of 
this  power  in  the  township  that  that  case 
was  decided. 

In  the  present  case  it  is  indisputable  that 
the  notes  were  given  for  moneys  borrowed 
for  township  purposes1  and  used  for  those 
purposes,  principally  for  the  construction  of 
roads  and  in  anticipation  of  collecting  the 
money.  The  delay  In  the  payment  of  the 
notes  was  shown  by  the  testimony  of  the 
plaintiff's  cashier  to  be  the  fault  of  the  de- 
fendant The  cashier  had  demanded,  each 
year,  the  payments  of  the  amount  due,  and 
was  told  it  would  be  attended  to  as  soon  as 
the  money  was  collected.  Even  if  the  right 
to  incur  the  indebtedness  were  limited  to  one 
year  and  the  debt  must  be  paid  out  of  the 
revenues  for  the  year,  the  failure  of  the 
township  officers  to  pay  cannot  discharge  the 
debt  Ford  v.  Washington,  71  N.  J.  Law,  40, 
62,  68  AtL  79.  It  will  be  presumed  that  the 
township  committee  acted  properly,  unless 
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there  Is  evidence  tending  to  show  the  Illegal- 
ity or  Impropriety  of  Its  action.  There  la 
no  evidence  of  that  kind  in  this  case.  On  the 
contrary,  everything  appears  to  have  been 
done  in  accordance  with  the  law.  The  town- 
ship appropriations  were  made  in  the  years  in 
which  the  moneys  were  borrowed.  The 
township  did  not  exceed  its  borrowing:  ca- 
pacity. 

It  was  not  necessary  that  the  resolution 
upon  which  the  moneys  were  borrowed 
should  state  that  they  were  borrowed  in  an- 
ticipation of  taxes.  If  the  moneys  were  in 
fact  borrowed  in  anticipation  of  sums  voted 
to  be  raised  for  the  current  year,  the  town- 
ship is  bound  to  pay  the  same. 

The  Judgment  should  be  affirmed. 


JAEHNIG  &  PEOPLES,  Inc.,  v.  FRIED. 

(Supreme  Court  of  New  Jersey.    Dec  13, 
1912.) 

(Byllobut  by  the  Court.) 

1.  Sales   (§  181*)— Action  foe  Price— Evi- 
dence. 

To  recover  in  an  action  for  the  value  of 
goods  sold  and  delivered,  there  must  be  proof 
of  delivery  and  acceptance. 

[Ed.  Note.— For  other  cases,  see  Sales,  Gent. 
Dig.  IS  473-491;    Dec.  Dig.  |  181.*] 

2.  Trial  (J  191*)— Instructions— Weight  of 
Evidence. 

In  an  action  to  recover  for  the  value  of 
materials  sold  and  delivered,  it  is  erroneous 
for  the  judge  to  instruct  the  jury  as  a  matter 
of  law  that  ■  the  "materials  were  delivered  to 
the  defendant,"  when  it  appears  that  they  were 
not  installed  as  a  part  of  the  plant  for  which 
they  were  intended,  and  when  the  evidence  up- 
on the  part  of  the  defendant  tends  to  show  that 
before  the  materials  were  brought  to  his  prem- 
ises he  notified  the  plaintiff  "not  to  deliver 
them,"  as  they  were  "not  needed,"  and  that 
the  plaintiff  said,  "All  right" 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  H  420-431,  435;    Dec.  Dig.  {  191.*] 

Appeal  from  District  Court  of  Newark. 

Action  by  Jaehnig  &  Peoples,  Incorporated, 
against  Isaac  Fried.  Judgment  for  plaintiff, 
and  defendant  appeals.  Reversed,  and  new 
trial  ordered. 

Argued  June  term,  1912,  before  TREN- 
CHARD,  PARKER,  and  MINTURN,  JJ. 

Michael  J.  Tansey,  of  Newark,  for  appel- 
lant. William  Greenfield,  of  Newark,  for 
appellee. 

TRENCHARD,  J.  This  is  the  defendant's 
appeal  from  a  Judgment  in  favor  of  the  plain- 
tiff, entered  upon  a  verdict  of  a  Jury  in  the 
district  court.  The  action  was  to  recover 
for  (1)  work  done,  and  (2)  for  materials  sold 
and  delivered,  In  connection  with  the  steam- 
heating  plant  in  the  defendant's  house.  No 
doubt  the  motions  to  nonsuit  and  direct  a 
verdict  were  properly  denied.  A  part  of  the 
claim  was  for  work  done,  and  the  evidence 
as  to  that  presented  a  Jury  question.  As  we 
shall   presently   point  out,   the  proofs  upon 


the  other  branch  of  the  claim  likewise  pre- 
sented a  jury  question  as  to  that 

[1]  But  we  think  the  charge  of  the  court 
was  erroneous  and  requires  a  reversal.  The 
defendant  insisted  that  there  was  no  deliv- 
ery and  acceptance  of  the  materials.  Of 
course,  to  recover  in  an  action  for  the  value 
of  goods  sold  and  delivered,  there  must  be 
proof  of  delivery  and  acceptance.  Trenton 
City  Bridge  Co.  v.  Perdlcaris,  29  N.  J.  Law, 
367;  McNeal  v.  Braun,  63  N.  J.  Law,  617, 
23  Atl.  687,  26  Am.  St  Rep.  441;  Lummls 
v.  Millvllle  Mfg.  Co.,  72  N.  J.  Law,  25,  60 
AtL  219;  Addison  on  Contracts  (Morgan's 
Ed.)  vol.  2,  §  588. 

[2]  The  learned  trial  judge  charged  the 
Jury  as  a  matter  of  law  that  the  materials 
"were  delivered  to  the  defendant"  That 
was  erroneous.  The  question  whether  there 
had  been  a  delivery  was,  under  the  evidence, 
for  the  jury.  The  materials  in  question  con- 
sisted of  a  "Are  pot"  and  "section"  of  a  steam 
boiler.  The  materials  were  never  installed, 
and  the  evidence  upon  the  part  of  the  defend- 
ant tended  to  show  that  before  the  materials 
were  brought  to  his  premises  he  caused  the 
plaintiff  to  be  notified  "not  to  deliver  them,'' 
as  they  were  "not  needed,"  and  that  the 
plaintiff  said,  "All  right"  It  was  therefore 
erroneous  for  the  Judge  to  determine  that 
question  as  a  matter  of  law. 

The  Judgment  under  review  will  be  re- 
versed, and  a  venire  de  novo  awarded. 


PLAINFIELD-UNION  WATER  CO.  v.  IN- 
HABITANTS OF  CITY  OF 
PLAINFIELD. 
(Supreme  Court  of  New  Jersey.    Dec.  9,  1912.) 

(Syllabus  by  the  Court.) 

1.  Injunction  (8  59*)— Mandamus  (i  133*) — 
Waters  and  Water  Courses  (g  201*)— Pub- 
lic Water  Supply— Effect  of  Contracts 
with  Municipality. 

Contracts  between  a  private  water  com- 
pany and  municipalities  pursuant  to  statutory 
authority,  not  only  give  the  municipalities  a 
right  to  a  supply  of  water,  but  create  a  public 
duty  on  the  part  of  the  company  to  supply  con- 
sumers under  proper  regulations,  to  be  enforced 
by  mandamus  by  one  not  already  supplied,  or 
by  injunction  against  cutting  oft  a  supply  al- 
ready begun. 

[Ed.  Note. — For  other  cases,  see  Injunction, 
Cent.  Dig.  g|  114-116,  128;  Dec.  Dig.  {  59  •• 
Mandamus,  Cent.  Dig.  {  268;  Dec  Dig.  |  133;* 
Waters  and  Water  Courses,  Cent.  Dig.  §  27b ; 
Dec.  Dig.  g  201.*] 

2.  Eminent  Domain  (|  47*)  —  Extent  of 
Power— Property  Previously  Devoted  to 
Public  Dse. 

The  Legislature  may  authorize  one  public 
agency  to  condemn  property  already  devoted  to 
a  public  use  by  another  public  agency,  but  the 
intention  to  grant  such  authority  must  be  man- 
ifested in  express  terms,  or  by  necessary  impli- 
cation. 

[Ed.  Note. — For  other  cases,  see  Eminent 
Domain,  Cent  Dig.  ||  107-120;  Dec.  Dig.  f 
47.*] 
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8.  EinirsNT  Domain  (|  47*)  —  Extent  of 
Power— Property  Previously  Devoted  to 
Pus lic  Use 

The  act  of  April  21,  1876  (1  Comp.  St 
1910,  p.  823),  was  not  meant  to  authorize  the 
condemnation,  either  in  whole  or  in  part,  of  a 
water  supply  plant  supplying  several  municipal- 
ities. 

[Ed.  Note.— For  other  cases,  see  Eminent 
Domain,  Cent  Dig.  ||  107-120;    Dec.  Dig.  | 

Certiorari,  prosecuted  by  the  Plalnfleld- 
Union  Water  Company,  to  review  the  ap- 
pointment of  commissioners,  on  application 
of  the  Inhabitants  of  the  City  of  Plalnfleld, 
to  condemn  a  portion  of  the  waterworks  of 
the  prosecutor.  Order  appointing  commis- 
sioners set  aside. 

The  prosecutor  is  a  corporation  formed  by 
the  consolidation  of  the  Plalnfleld  Water 
Supply  Company  and  the  Union  Water  Com- 
pany, pursuant  to  the  General  Corporation 
Act  The  consolidation  agreement  is  dated 
September  21,  1006.  The  Plalnfleld  Water 
Supply  Company  existed  under  a  special 
charter  of  April  2,  1869,  and  the  Union  Wa- 
ter Company  under  a  special  charter  of 
March  17,  1870.  The  Plalnfleld  Company 
was  authorized  to  take  water  from  any  lake, 
pond,  stream,  or  spring  within  the  county  of 
Union  or  adjoining  counties,  except  the  Rah- 
way  river  and  its  branches,  and  to  convey 
the  same  through  Plalnfleld  and  adjoining 
towns.  The  municipalities  were  authorized 
to  agree  with  the  company  for  a  supply  of 
water.  The  Union  Water  Company  was  au- 
thorized to  erect  works  and  lay  pipes  for  the 
supply  of  water  to  the  town  of  Cranford  and 
other  places  in  Union  county,  and  to  make 
contracts  for  such  supply,  and  empowered  to 
take  and  use  the  water  from  the  Rahway 
river  at  or  near  Cranford.  Prior  to  the  con- 
solidation of  the  two  companies,  contracts 
had  been  made  by  the  city  of  Plalnfleld,  on 
May  2,  1892,  with  the  Plalnfleld  Water  Sup- 
ply Company,  by  the  township  of  Cranford, 
the  township  of  Westfleld,  the  board  of  fire 
commissioners  of  fire  district  No.  1  of  the 
township  of  Union,  the  borough  of  Roselle, 
the  borough  of  Fanwood,  and  the  borough  of 
Garwood,  with  the  Union  Water  Company, 
and  by  the  township  of  Fanwood  with  the 
Plalnfleld  Water  Supply  Company.  After  the 
consolidation  contracts  were  made  with  the 
borough  of  North  Plalnfleld,  the  town  of 
Westfleld,  the  borough  of  Garwood,  the 
township  of  Cranford,  the  borough  of  Ro- 
selle, the  borough  of  Roselle  Park,  and  the 
borough  of  Kenilworth. 

The  city  of  Plalnfleld  seeks  by  these  pro- 
ceedings to  condemn  a  portion  of  the  works 
of  the  consolidated  company,  and  a  portion 
only  of  the  plant  of  the  Plalnfleld  Water 
Supply  Company  as  It  was  prior  to  the  con- 
solidation, including,  however,  the  source  of 
supply. 

Argued  June  term,  1912,  before  SWAYZE, 
VOORHEES,  and  KALISCH,  JJ. 


Frank  Bergen,  of  Newark,  and  Gilbert 
Collins,  of  Jersey  City,  for  prosecutor.  Al- 
bert C.  Wall,  of  Jersey  City  (William  M. 
Stillman,  of  Plalnfleld,  on  the  brief),  for 
city  of  Plalnfleld. 

SWAYZE,  J.  (after  stating  the  facts  as 
above.)  [1  ]  The  questions  in  this  case  are  in- 
teresting and  most  Important,  and,  as  far 
as  we  know,  of  first  impression.  We  pass 
the  question  as  to  the  extent  of  the  powers 
and  rights  acquired  by  the  consolidation  of 
the  two  water  companies,  and  do  not  decide 
whether  thereby  the  right  of  the  Plalnfleld 
Company  was  so  extended  as  to  justify  it  In 
supplying  water  to  municipalities  under  the 
Union  Company  charter  which  it  was  not  au- 
thorized to  supply  under  its  own.  The  Plain- 
field  Company  was  by  Its  charter  authorized 
to  supply,  not  only  the  village  (now  the  city) 
of  Plalnfleld,  but  also  the  adjoining  towns. 
If  there  had  been  no  subsequent  legislation, 
it  would  be  an  interesting  question  whether 
by  the  word  "towns"  in  this  charter  the  Leg- 
islature meant  townships,  as  contended  by 
the  prosecutor,  or  whether  it  meant  towns  in 
the  narrower  sense  of  more  densely  populat- 
ed territory  similar  in  character  to  the  then 
existing  village  of  Plalnfleld.  This  inquiry, 
we  think,  becomes  unnecessary  in  view  of 
subsequent  legislation.  The  act  of  1888  (C. 
S.  p.  3647,  pi.  669),  the  act  of  1887,  relating 
to  boroughs  (C.  S.  p.  268,  pi.  76),  and  the  act 
of  1899,  relating  to  townships  (C.  S.  p.  5599, 
pi.  .  65),  authorize  municipal  corporations, 
boroughs,  and  townships  to  contract  for  a 
water  supply  with  a  private  water  company. 
The  act  of  1888,  by  express  terms,  the  bor- 
ough act  of  1897,  and  the  township  act  of 
1899,  by  necessary  implication,  authorize  the 
water  company  to  make  the  contract  In 
pursuance  of  this  statutory  authority,  the 
consolidated  company  has  made  contracts 
with  several  municipalities.  It  can  make  no 
difference  that  some  of  the  contracts  were 
made  on  the  eve  of  the  present  proceedings  to 
condemn.  Whatever  may  have  been  the  mo- 
tives of  the  water  company,  the  municipali- 
ties acquired  rights  thereunder.  These 
rights  sprang  out  of  contracts  authorized  by 
statute,  but  they  are  more  than  mere  con- 
tractual rights  the  Infraction  of  which  is  to 
be  redressed  by  an  action  for  damages  only. 
In  Town  of  Boonton  v.  Boonton  Water  Com- 
pany, 69  N.  J.  Eq.  23,  61  Atl.  390,  affirmed 
70  N.  J.  Eq.  692,  64  Atl.  1064,  the  water 
company  had  agreed  to  supply  the  town  600,- 
000  gallons  a  day,  with  the  right  to  increase 
the  quantity  to  1,000,000  gallons.  The  suc- 
cessor of  the  water  company  was  enjoined 
from  furnishing  water  from  its  plant  to  any 
person  or  corporation  for  the  purpose  of 
creating  power  for  mechanical  purposes,  ei- 
ther by  the  creation  of  steam,  or  for  propel- 
ling any  water  motor.  The  effect  of  the  de- 
cree was  to  give  the  town  a  paramount  right 
in  the  water  company's  source  of  supply; 
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and,  as  this  paramount  right  was  held  to 
bind  the  successor  of  the  water  company  that 
made  the  contract,  It  Is  hardly  distinguish- 
able from  a  right  of  property  in  the  water. 
In  Jersey  City  v.  Jersey  City  Water  Supply 
Co.,  74  N.  J.  Eq.  104,  70  Atl.  497,  affirmed  in 
this  respect  76  N.  J.  Eq.  607,  76  Atl.  3,  we 
enforced  specific  performance  of  a  contract 
for  the  conveyance  of  waterworks.  If,  how- 
ever, the  contracts  did  not  give  the  munic- 
ipalities a  property  right,  strictly  so-called, 
In  the  water  supply,  for  which  compensation 
must  be  made  upon  condemnation,  they  gave 
a  right  to  a  supply  of  water  from  the  con- 
solidated company,  and  created  a  duty  on  the 
part  of  the  company  to  furnish  the  supply. 
This  duty  is  more  than  a  mere  duty  to  per- 
form a  contract;  it  Is  the  public  duty  of  a 
public  service  company  to  supply  consumers 
under  proper  regulation?.  Olmsted  v.  Pro- 
prietors of  Morris  Aqueduct,  47  N.  J.  Law, 
311.  333,  overruling  Paterson  Gaslight  Co. 
v.  Brady,  27  N.  J.  Law,  245,  72  Am.  Dec.  360. 
If  this  duty  is  not  performed,  the  wrong 
may  be  redressed,  not  merely  by  an  action 
of  the  municipality  for  damages  for  breach 
of  contract,  but  by  mandamus  at  the  suit  of 
a  citizen,  if  he  is  not  already  supplied  with 
water  (40  Cyc.  792,  note  8;  People  v.  New 
York  Suburban  Water  Co.,  38  App.  Div.  413, 
56  N.  Y.  Supp.  364),  Just  as  the  Court  of 
Chancery  has  held  in  a  case  of  the  supply 
of  gas  (Public  Service  Corporation  v.  Ameri- 
can Lighting  Co.,  67  N.  J.  Eq.  122,  128,  67 
Atl.  4S2),  or  by  injunction  against  cutting 
off  a  supply  already  begun.  Dayton  v.  Qulg- 
ley,  29  N.-  J.  Eq.  77;  Coe  v.  N.  J.  Midland 
Railway  Co.,  30  N.  J.  Eq.  440;  Johnson  v. 
Belmar,  58  N.  J.  Eq.  354,  44  Atl.  166;  Wash- 
ington v.  Washington  Water  Co.,  70  N.  J. 
Eq.  254,  62  Atl.  390. 

We  have,  then,  a  case  where  a  private  cor- 
poration Is  under  a  public  duty  to  supply  the 
citizens  of  several  municipalities  with  water, 
an  article  of  prime  necessity  for  life  and 
health,  and  an  effort  oh  the  part  of  one  mu- 
nicipality to  condemn  for  its  own  purposes 
an  essential  portion  of  the  plant.  The  effort, 
if  successful,  will  not  only  dismember  the 
plant  of  the  water  company,  but  will  prevent 
it  from  supplying  water  to  citizens  of  munic- 
ipalities other  than  the  city  of  Plainfleld, 
since  the  city  seeks  Jto  condemn  the  source  of 
supply.  It  is  unnecessary  to  hold  that  the 
rights  of  citizens  of  these  municipalities  are 
increased  by  the  fact  that  some  of  the  con- 
tracts provided  for  a  supply  from  a  specific 
source  at  Netherwood,  since  the  public  duty 
is  tbe  same  under  contracts  that  name  no 
specific  source.  The  city  of  Plainfleld  is 
attempting  to  condemn  property  already  de- 
voted to  a  more  extensive  public  use  in 
such  a  way  as  to  destroy  that  use. 

[2.  3]  The  Legislature  may  authorize  one 
public  agency  to  condemn  property  already 
devoted  to  a  public  use  by  another  public 
agency ;  but  the  Intention  to  grant  such  au- 
thority must  be  manifested  In  express  terms, 


or  by  necessary  Implication.  15  Cyc.  614. 
In  State,  Mayor,  and  Aldermen  of  Jersey 
City  v.  Montclair  Railway  Co.,  35  N.  J. 
Law,  328,  the  railroad  company  sought  to 
condemn  land  held  by  the  city  for  a  pro- 
spective reservoir.  In  N.  Y.  S.  &  W.  R.  R. 
Co.  v.  Paterson,  61  N.  J.  Law,  408,  39  Atl. 
680,  the  city  sought  to  open  a  street  across 
a  railway  freight  yard.  In  both  cases  the 
right  was  denied.  The  Court  of  Errors  and 
Appeals  has  recently,  by  inference,  recog- 
nized the  principle,  at  least  In  a  case  where 
the  pre-existing  user  will  be  destroyed  or 
seriously  Impaired.  Paterson  &  R.  R.  Co. 
▼.  Mayor  and  Aldermen  of  City  of  Paterson,- 
83  Atl.  886.  In  the  present  case  the  con- 
demnation of  the  property  sought  by  Plain- 
field  will  destroy  the  water  supply  of  other 
municipalities.  Has  the  Legislature  given 
it  such  power?  The  city  claims  the  power 
under  the  act  of  April  21,  1876  (C.  S.  p.. 
823).  This  authorizes  the  city  to  purchase 
of  any  water  company  owning  waterworks 
within  the  city  all  its  real  estate,  personal 
property,  and  works,  and  all  its  corporate 
rights,  powers,  franchises,  and  privileges. 
The  act  was  subject  to  a  referendum  clause, 
and  did  not  become  effective  In  Plainfleld  un- 
til 1910,  four  years  after  the  consolidation 
of  the  Plainfleld  Company  and  the  Union 
Company.  The  corporation  to  which  the 
power  of  condemnation  is  applicable  is  nec- 
essarily the  consolidated  corporation,  which 
was  the  only  corporation  owning  water- 
works In  Plainfleld  when  the  act  became  ef- 
fective there.  The  property  authorized  to 
be  condemned  is  all  the  property,  corporate 
rights,  powers,  franchises,  and  privileges  of 
the  company.  Some  statutes  of  the  kind 
may  properly  be  construed  as  mere  enabling 
acts.  The  word  "all"  may  mean  ''all  or 
any."  Other  statutes  may  properly  be  con- 
strued as  imposing  a  limitation  on  the  con- 
demning agency.  The  word  "ail"  may  mean 
"all  or  none."  In  the  present  case  the  ques- 
tion Is  not  free  from  difficulty.  In  view  of 
the  purpose  of  the  condemnation,  the  evi- 
dent Intent  of  the  Legislature  in  authorizing 
the  condemnation  of  the  corporate  rights, 
franchises,  and  privileges  of  the  company, 
as  well  as  the  property,  the  fact  that  the 
rights  of  other  municipalities  must  have  been 
contemplated  by  the  Legislature  In  1876, 
since  it  had  previously  authorized  the  Plain- 
fleld Company  to  supply  adjoining  towns, 
and  the  Union  Company  to  supply  Cranford 
and  other  places,  and  the  importance  of  se- 
curing to  every  one  dependent  thereon  a 
continuous  supply  of  water,  we  think  the 
Legislature,  In  1876,  if  it  meant  the  statute 
to  apply  at  all  to  a  case  like  the  present, 
must  have  meant  to  authorize  only  the  con- 
demnation of  the  whole  plant  of  the  water 
company,  and  to  use  the  word  "all"  in  Its 
literal  meaning.  No  other  construction  would 
save  tbe  rights  of  other  municipalities  and 
their  citizens.    The  city  could  not  take  a 
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portion,  subject  to  tbe  burden  of  carrying 
out  the  contracts  of  the  water  company. 
The  severance  In  title  of  the  pipe  lines  at 
the  city's  boundary  would  make  It  impossi- 
ble to  supply  consumers  outside  the  city 
limits  without  the  use  of  property  still  be- 
longing to  the  water  company ;  and  the 
city  for  its  own  supply — the  end  contemplat- 
ed by  the  statute — would  not  have  the  pow- 
er to  condemn  the  right  to  use  those  pipes. 
The  Legislature  cannot  be  supposed  to  have 
contemplated  a  dismemberment  of  a  water 
company's  plant  In  such  a  way  that  a  part 
of  It  would  be  rendered  useless;  useless  to 
the  condemning  municipality,  since  It  could 
not  acquire  that  part,  and  useless  to  the 
company  because  it  would  be  cut  off  from 
the  source  of  supply.  The  city  would,  un- 
der the  ordinary  rules  applicable  to  condem- 
nation, be  compelled  to  compensate  the  com- 
pany for  the  damage  done  by  the  severance 
to  the  property  not  taken,  and  for  the  value 
of  the  contracts  with  other  municipalities 
which  could  no  longer  be  performed.  Long 
Island  Water  Company  v.  Brooklyn,  116  U. 
S.  686,  17  Sup.  Ct  718,  41  L.  Ed.  1165.  The 
city  would  thus  be  compelled  to  pay  sub- 
stantially the  whole  value  of  the  plant,  and 
would  acquire  for  Itself  a  portion  only. 
Such  a  waste  of  public  money  cannot  have 
been  contemplated  by  the  Legislature;  and 
an  examination  of  the  act  of  1876,  in  con- 
nection with  other  contemporaneous  legisla- 
tion, shows  that  it  was  not  meant  to  author- 
ize the  condemnation,  either  in  whole  or  in 
part,  of  a  water  supply  plant  supplying  sev- 
eral municipalities.  The  power  given  is  to 
supply  such  quantity  of  water  as  may  be  re- 
quired by  the  Inhabitants  residing  within 
the  corporate  limits  of  the  city — a  power  in 
itself  clearly  insufficient  to  authorize  the 
supply  of  inhabitants  of  adjoining  towns. 
"To  this  end,"  to  use  the  language  of  the 
statute,  "the  city  is  authorized  to  purchase 
of  any  water  company  owning  waterworks 
within  the  city,  all  the  real  estate,  personal 
property  and  works,  and  all  the  corporate 
rights,  powers,  franchises,  and  privileges, 
and,  in  tbe  event  of  disagreement  as  to  the 
amount  of  compensation,  is  empowered  to 
condemn."  The  words  "within  the  city," 
qualifying  the  waterworks  authorized  to  be 
acquired,  naturally  import  waterworks  sit- 
uated within  the  city,  ■  and  not  elsewhere. 
The  case  where  the  source  of  supply  might 
be  without  the  city  is  provided  for  by  the 
authority  to  acquire  the  rights,  powers, 
franchises  and  privileges.  Although  tbe  lan- 
guage is  susceptible  of  a  construction  that 
would  permit  the  acquisition  of  tbe  whole 
plant,  wherever  situate,  of  a  company  that 
owned  waterworks  within  a  city,  this  less 
natural  construction  is  not  in  harmony  with 
the  end  for  which  tbe  acquisition  is  author- 
ized—-a  supply  of  water  to  the  inhabitants 
residing  within  the  corporate  limits.  At 
that  time  the  acts  authorizing  contracts  by 


one  municipality  for  the  supply  of  water  to 
another  had  not  been  passed.  P.  L.  1877, 
pp.  58,  198;  P.  L.  1881,  p.  118;  C.  S.  p. 
3643;  P.  L.  1882,  p.  83;  C.  S.  p.  835.  The 
Legislature  was  dealing  with  a  situation 
where  each  city  had,  or  was  to  have,  its 
own  supply.  Section  16  provides  that  the 
act  shall  remain  Inoperative  in  any  city  un- 
til assented  to  by  a  majority  of  the  legal 
electors  thereof  voting  at  an  election  to  be 
held  in  said  city.  If  the  act  had  been  meant 
to  apply  to  a  case  where  several  municipali- 
ties were  interested  In  the  same  water  sup- 
ply, the  Legislature  would  not  have  given 
one  municipality  the  right,  at  its  own  elec- 
tion, to  condemn  the  supply  of  another. 
The  title  of  the  act  points  to  the  same  con- 
struction. It  indicates  the  intent  to  enable 
cities  to  supply  tbe  inhabitants  with  pure 
and  wholesome  water.  It  seems  to  indicate 
a  future  supply,  rather  than  a  change  of 
ownership  of  an  existing  supply ;  and  it  cer- 
tainly indicates  no  Intent  to  enable  a  city 
to  deprive  another  municipality  of  an  al- 
ready existing  supply.  We  do  not  mean  to 
say  that  the  title  does  not  suffice  to  comply 
with  the  constitutional  requirement,  but  It 
Is  not  such  a  title  as  the  Legislature  would 
have  adopted  If  the  act  was  meant  to  be  as 
broad  in  its  powers  as  tbe  city  of  Plainfleld 
now  contends.  The  narrower  construction 
of  the  act  is  In  harmony  with  the  words  of 
the  title,  and  avoids  the  possibility  of  con- 
stitutional objections. 

It  cannot  be  said  that  the  act  of  1876  was 
meant  to  establish  a  general  scheme  by 
which  a  public  supply  might  be  substituted 
for  a  private  supply.  If  that  had  been  the 
intent,  the  scope  of  the  act  would  not  have 
been  limited  to  cities.  At  that  time  the 
comparative  merits  of  public  ownership,  as 
against  private  ownership,  had  not  become 
the  subject  of  common  discussion.  The  sub- 
ject then  before  the  Legislature  was  evi- 
dently the  necessity  of  making  some  provi- 
sion for  water  supply  other  than  by  spe- 
cially chartered  companies,  as  had  previous- 
ly been  the  custom.  The '  constitutional 
amendment  of  1875  had  just  been  adopted. 
It  thereupon  became  the  duty  of  the  Legis- 
lature to  pass  general  laws  under  which  cor- 
porations might  be  organized.  In  pursuance 
of  this  duty  the  Legislature  passed  an  act 
which  was  approved  April  21,  1876,  the 
same  day  as  the  act  now  before  us,  under 
which  private  water  companies  might  be  In- 
corporated. P.  L.  1876,  p.  318;  C.  S.  p. 
3635.  The  two  acts  were  parts  of  a  general 
scheme.  One  provided  for  a  supply  by  pri- 
vate water  companies,  and  applied  to  all 
municipalities  having  not  less  than  2,000, 
and  not  more  than  15,000  Inhabitants.  The 
other  authorized  a  public  supply  in  cities, 
which  at  that  time  included  all  municipali- 
ties having  over  15,000  inhabitants.  Tbe 
Legislature  seems  then  to  have  thought  that 
smaller  municipalities  either  did  not  need  a 
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water  supply  If  the  population  was  less 
than  2.000,  or  ought  not  to  incur  the  risk  of 
a  supply  at  public  expense,  unless  they  had 
attained  the  rank  of  cities.  That  the  act 
relating  to  cities  limited  the  right  to  ac- 
quire waterworks  to  such  as  supplied  a  sin- 
gle city,  we  have  already  shown.  The  act 
for  the  incorporation  of  water  companies 
was  similarly  limited.  It  requires  the  con- 
sent of  the  corporate  authorities  of  the  town 
or  city  proposed  to  be  supplied  with  water. 
This  can  only  refer  to  a  single  municipality. 
We  think  the  Legislature,  in  1876,  omitted 
to  provide  for  the  acquisition  by  one  munic- 
ipality of  waterworks  incorporated  for  the 
supply  of  more  than  one.  The  omission  at 
that  time  was  natural.  The  necessity  of 
legislation  for  such  a  situation  as  is  here 
presented,  if  apparent  at  all,  was  not  as 
clear  as  it  has  now  become.  It  is  a  situa- 
tion that  requires  legislation  having  in  view 
the  rights  of  all  municipalities  concerned, 
where  the  supply  of  water  has  ceased  to  be 
abundant  for  the  increased  population,  as  Is 
sufficiently  Indicated  by  the  recent  legisla- 
tion for  the  state  water  supply  commission. 
C.  S.  5797-5808. 

For  these  reasons,  we  think  the  city  of 
Plalnfleld  has  no  right  to  condemn  a  water 
supply  which  is  already  devoted  in  part  to 
the  public  use  of  other  municipalities.  The 
order  appointing  commissioners  must  there- 
fore be  set  aside  with  costs. 


ATLANTIC  CITY  AERIE  NO.  64,  FRATER- 
NAL ORDER  OF  EAGLES,  v.  INTER- 
NATIONAL FIDELITY  INS.  CO. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
Nov.  18,  1912.) 

Insurance  (|  436»)— Guaranty  and  Indem- 
nity Insurance  —  Liability  —  "Cash  on 
Hand." 

A  bond  insuring  a  fraternal  order  against 
the  dishonesty  of  its  treasurer  required  insured's 
auditing  committee  once  quarterly  to  make  a 
full  and  complete  examination  of  the  treasurer's 
books  and  accounts,  and  verify  the  bank  bal- 
ance by  comparison  of  the  cash  on  hand  with 
the  check  book  and  bank  book.  It  also  required 
all  moneys  coming  into  his  custody  to  be  de- 
posited immediately  on  the  next  succeeding  busi- 
ness day  in  a  bank.  It  further  required  insured 
to  give  notice  of  anything  of  which  it  had 
knowledge  likely  to  cause  a  claim  on  or  loss  to 
the  insurer  or  of  any  dishonest  act  or  default. 
held,  that  the  "cash  on  band"  which  tbe  audit- 
ing committee  was  required  to  verify  was  the 
cash  on  deposit  in  the  bank  as  shown  by  the 
books  of  tbe  bank,  and,  where  the  committee 
merely  examined  the  treasurer's  bank  book  and 
check  book  without  making  any  inquiry  at  the 
bank  and  thus  failed  to  discover  a  defalcation, 
the  insurer  was  not  liable. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Dec.  Dig.  |  430.* 

For  other  definitions,  see  Words  and  Phrases, 
voL  L  p.  996.] 

White,   Bergen,   Voorhees,   Garrison,  Bogert, 
and  Minturn,  JJ.,  dissenting. 


Error  to  Supreme  Court 

Action  by  the  Atlantic  City  Aerie  No.  64, 
Fraternal  Order  of  Eagles,  against  the  Inter- 
national Fidelity  Insurance  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Reversed. 

Garrison  &  Voorhees,  of  Atlantic  City,  and 
De  Witt  Van  Buskirk,  of  Bayonne,  for  plain- 
tiff in  error.  Bourgeois  &  Coulomb,  of  At- 
lantic City,  for  defendant  in  error. 

KALISCH,  J.  The  errors  assigned  by  the 
plaintiff  in  error  for  a  reversal  of  the  Judg- 
ment under  review  are  five  in  number,  but 
only  one  of  them  requires  consideration  by 
the  court,  and  that  one  relates  to  the  refusal 
of  the  trial  Judge  to  direct  a  verdict  for  it, 
the  defendant  below.  The  pjalntin*  below,  a 
fraternal  order,  brought  an  action  against 
the  Fidelity  Insurance  Company,  the  defend- 
ant below,  on  a  bond  given  by  the  insurance 
company  to  it,  to  Indemnify  It,  the  plaintiff, 
from  any  loss  it  might  sustain,  by  reason  of 
the  dishonesty  of  its  treasurer  James  B.  Ad- 
ams.. Adams  subsequently  embezzled  $943.- 
52  from  the  order,  and  June  28,  1910,  the 
order  notified  the  insurance  company  of  its 
treasurer's  shortage.  The  bond  recites: 
"This  bond  Is  issued  by  the  surety  and  ac- 
cepted by  the  obligee  subject  to  the  following 
express  conditions,  which  shall  be  conditions 
precedent  to  the  right  of  tbe  obligee  to  re- 
cover hereunder."  The  twelfth  provision  of 
the  bond  provided:  "The  auditing  committee 
of  the  obligee  shall  consist  of  other  than 
any  of  the  officials  named  herein  and  shall, 
as  often  as  the  constitution  and  by  laws  of 
the  obligee  require,  but  at  least  once  quar- 
terly make  a  full  and  complete  examination 
of  the  books  and  accounts  of  the  officials, 
and  verify  the  bank  balance,  by  comparison 
of  the  cash  on  hand  with  the  check  book  and 
bank  book." 

The  evidence  shows  that  Adams  assumed 
the  office  of  treasurer  January  19,  1909.  At 
that  time  there  was  standing  to  tbe  plain- 
tiff's credit  in  the  Atlantic  City  National 
Bank,  as  shown  by  Its  ledger,  $489.60.  The 
plaintiff  appointed  an  auditing  committee  to 
audit  the  treasurer's  account  February  23, 
1909,  which  was  a  quarterly  audit,  required 
by  provision  12  of  the  bond,  and  covered  the 
month  of  December,  1908,  and  the  months  of 
January  and  February,  1909.  This  commit- 
tee reported  the  result  of  its  labor  March 
23,  1909,  to  the  plaintiff,  to  the  effect  that 
after  a  full  Inspection  of  the  books  it  found 
the  balance  stated  therein  to  Be  correct  The 
evidence  further  showed  that  January  26th 
there  was  turned  over  to  the  treasurer  $176.- 
85;  February  2d,  $205.95;  February  8th, 
$240.55;  February  16th,  $69.15;  and  Feb- 
ruary 23d,  $77.65.  The  bank's  ledger  show- 
ed that  there  were  no  records  of  any  de- 
posits of  $240.55,  received  by  the  plaintiff's 


•For  other  cases  see  same  topic  and  section  NUMBEK  In  Dee.  Dig.  &  Am.  Dig.  Key-No.  Series  ft  Rep'r  Index-* 
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treasurer  February  9th,  nor  of  $69.16,  received 
by  him  February  16th,  nor  of  $77.65  received 
by  him  February  23d.  The  ledger  further 
showed  that  March  1,  1909,  the  plaintiff's 
balance  In  bank  was  $473.96,  whereas  from 
the  testimony  of  Mr.  Gllllson,  one  of  the 
plaintiff's  auditors,  it  appears  that  the  treas- 
urer ought  to  have  had  at  that  time,  accord- 
ing to  the  books  Inspected  by  them,  a  bal- 
ance to  the  plaintiff's  credit  of  $883.21.  It 
is  evident  from  this  testimony  that  Adams 
was  a  defaulter  before  March  1,  1909,  to  the 
extent  of  $409.25.  It  is  also  self-evident  that, 
if  the  auditing  committee  had  complied  with 
the  twelfth  provision  of  the  bond,  the  de- 
falcation would  have  been  discovered,  and 
the  further  peculations  which  took  place  by 
its  treasurer  prevented.  It  was  the  duty  of 
the  plaintiff  under  the  third  provision  of  the 
bond  to  give  Immediate  notice  of  anything 
of  which  the  obligees  have  knowledge  likely 
to  cause  a  claim  on  or  loss  to  the  surety  or 
of  any  dishonest  act  or  default  of  any  of- 
.  fidal.  Compliance  with  provision  12  of  the 
bond  and  prompt  action  by  the  plaintiff  in 
notifying  the  surety  would  have  enabled  it 
to  take  such  immediate  legal  steps  which 
might  have  resulted  In  Its  obtaining  a  re- 
imbursement for  Its  loss.  And,  besides,  it 
was  a  duty  resting  on  the  obligee  according 
to  the  seventh  provision  of  the  bond  to  ren- 
der every  assistance,  not  pecuniary,  capable 
of  being  rendered  to  bring  the  defaulting  of- 
ficial to  justice  and  enable  the  surety  to  be 
reimbursed  for  such  loss  as  it  shall  have 
sustained. 

The  essential  requirements  of  provision  12 
of  the  bond  are:  (1)  The  auditing  commit- 
tee shall  at  least  once  quarterly  make  a  full 
and  complete  examination  of  the  books  and 
accounts  of  the  officials.  (2)  It  shall  make 
this  full  and  complete  examination,  by  veri- 
fying the  bank  balance,  by  comparison  of 
the  cash  on  hand  with  the  check  book  and 
bank  book. 

The  evidence  shows  that  the  auditing  com- 
mittee complied  with  the  first  essential  re- 
quirement, but  it  disregarded  the  second 
and  most  essential  requisite  by  falling  to 
verify  the  bank  balance  by  comparison  of 
the  cash  on  hand  with  the  check  book  and 
bank  book.  The  treasurer  is  not  supposed 
to  have  any  cash  on  hand.  The  cash  on 
hand  refers  to  the  cash  on  hand  as  appears 
by  the  books  in  the  bank.  This  is  made 
clear  by  provision  13  of  the  bond,  which  re- 
quires that  all  money's  coming  Into  the  cus- 
tody of  the  treasurer  shall  Immediately  and 
on  the  next  succeeding  business  day  be  de- 
posited by  him  in  the  bank  In  the  name  of 
the  obligee.  Therefore  it  Is  apparent  that 
the  only  place  where  the  auditing  committee 
could  have  ascertained  the  actual  amount 
of  cash  ou  hand  was  at  the  bank.  And  this 
is  the  one  of  the  safeguards  against  dishon- 
est accounts  that  Is  within  the  contemplation 
of  provision  12.     It  la  a  verification  by  a 


comparison  of  the  cash  on  hand,  as  shown 
by  the  bank  balance  in  the  books  of  the 
bank,  and  the  accurate  amount  of  which  must 
of  necessity  be  ascertained  from  the  bank, 
an  Independent  and  reliable  source,  and  by 
comparing  such  balance  with  the  check  book 
and  bank  book  in  the  possession  and  under 
the  control  of  the  treasurer.  If  this  be  not 
so,  then  the  required  verification  la  no  veri- 
fication at  all,  but  simply  an  Idle  and  use- 
less ceremony,  so  far  as  the  surety  is  con- 
cerned. It  was  never  Intended  that  the  veri- 
fication should  consist  only  of  a  comparison 
of  the  account  of  the  books  of  the  order, 
more  or  less  under  the  control  of  its  officials, 
and  the  correctness  of  whose  accounts  is  un- 
der investigation.  The  evidence  clearly  dem- 
onstrates that,  by  reason  of  the  fact  that  the 
auditing  committee  failed  to  make  the  veri- 
fication as  required  by  provision  12  of  the 
bond  in  making  Its  quarterly  audit  ending 
March  1st,  It  failed  to  detect  the  embezzle- 
ments made  by  its  treasurer  amounting  to 
more  than  $400,  which  resulted  in  the  re- 
tention of  a  dishonest  official  In  a  position  of 
trust,  who,  it  appears,  continued  to  embez- 
zle the  plaintiffs  moneys  until  the  total  of 
his  defalcations  at  the  time  he  tied  from  jus- 
tice pending  the  quarterly  auditing  of  bis 
account  for  the  quarter  ending  June  1st 
amounted  to  $943.52,  the  amount  sued  for  by 
the  plaintiff,  and  for  which  it  had  judg- 
ment with  interest.  The  testimony  shows 
that  the  bank  book  was  taken  away  by  the 
treasurer  in  his  flight,  so  that  It  could  not 
be  ascertained  whether  the  entries  of  the 
deposits  evidenced  thereby  were  really  made 
by  the  bank  or  were  forgeries. 

The  defendant  company  had  a  right  to  re- 
ly upon  the  performance  by  the  plaintiff  of 
its  contract  with  It  It  had  a  right  to  place 
full  reliance  on  a  strict  and  faithful  com- 
pliance by  the  plaintiff  with  the  provisions 
of  the  bond.  There  was  no  duty  arising  out 
of  the  contract  resting  on  the  surety  to  In- 
quire Into  or  inspect  the  manner  In  which 
the  auditing  committee  appointed  by  the 
plaintiff  performed  Its  task.  It  had  a  right 
to  rely  upon  the  presumption  that  the  plain- 
tiff was  fulfilling  the  obligations  imposed  up- 
on it  by  the  bond.  Therefore,  when  the  au- 
diting committee  failed  to  discover  the  em- 
bezzlements by  the  treasurer  before  March 
1,  1909,  it  was  due  to  its  failure  to  comply 
with  provision  12  of  the  bond  in  not  making 
the  verification  required  by  that  provision. 
The  verification  required  by  that  provision, 
as  has  already  been  stated,  would  have  dis- 
covered the  treasurer  to  be  a  defaulter.  The 
failure  to  make  the  discovery  was  due  to  a 
breach  of  that  provision.  Since  it  appears 
that  the  defalcations  could  have  been  dis- 
covered if  provision  12  had  been  complied 
with  by  the  plaintiff,  and  that  as  a  result 
from  its  own  act  they  were  not  unveiled,  it 
follows  as  a  fair  and  just  conclusion  that 
the  defendant  should  not  be  held  to  suffer 


Digitized  by 


Google 


N.X)     ATLANTIC  CITY  AERIE  NO.  64,  F.  O.  E.  T.  INTERNATIONAL  F.  INS.  OO.      327 


tor  the  plaintiff's  failure  to  give  Immediate 
notice  of  the  defalcations  to  the  defendant 
company,  March  1st,  when  the  audit  was 
completed.  The  plaintiff  should  not  be  per- 
mitted to  defeat  the  provision  of  the  bond 
requiring  notice  where  the  dishonesty  of  the 
official  bonded  Is  detected,  upon  the  plea 
that  it  had  no  knowledge  of  such  dishonesty, 
when  it  appears  that  such  want  of  knowl- 
edge was  the  result  of  Its  failure  to  com- 
ply with  some  other  provision  of  the  bond 
which  would  have  Imparted  such  knowledge. 
These  provisions  were  Intended  for  the  se- 
curity of  the  obligor,  and  It  had  the  right 
to  require  a  strict  observance  of  and  com- 
pliance with  them.  The  provisions  of  the 
bond  are  made  by  the  contracting  parties 
conditions  precedent  to  the  right  of  the  ob- 
ligee to  recover  thereon.  The  plaintiff  was 
obligated  to  show  a  performance  of  these 
provisions.  This  it  did  not  do.  Its  failure 
to  make  the  proper  audit  is  the  basis  of  the 
-violations  by  It  of  the  other  provisions  re- 
ferred to. 

For  these  reasons,  the  judgment  of  the  cir- 
cuit court  will  be  reversed. 

WHITE,  J.  (dissenting):  This  case  hinges 
upon  the  meaning  of  the  word  "verify,"  as 
used  in  article  12  of  the  bond.  "Verify,"  In 
Its  broad  and  unrestricted  sense  means  "to 
prove  to  be  true  or  correct"  If  this  was 
the  meaning  intended  In  this  instance,  there 
should  have  been  no  direction  as  to  how 
this  "verification"  was  to  be  accomplished, 
but  the  auditing  committee  should  have  been 
left  to  pursue  its  own  methods  of  verifica- 
tion, Inasmuch  as  its  association  was  to  be 
concluded  by  the  result  thereof.  Article  12, 
however,  does  not  leave  the  method  of  verifi- 
cation to  the  discretion  of  the  auditing  com- 
mittee, but,  on  the  contrary,  prescribes  what 
the  auditing  committee  shall  do  by  way  of 
verification.  In  doing  this,  It  is  obvious  that 
the  meaning  of  the  word  "verify"  is  limited, 
so  that  all  the  assured  association  is  to  be 
held  answerable  for  Is  the  verification  of  the 
accounts  of  the  Insured  against  officer  In  the 
manner  prescribed  by  the  language  used, 
and  not  to  a  verification  in  the  sense  of  a 
guaranty  by  the  association  that  the  audit- 
ing; committee  shall  discover  any  error  or 
Irregularity  In  such  accounts  if  there  be  any. 
In  other  words,  as  I  interpret  the  clause  in 
question,  the  use  of  the  word  "verify"  can- 
not be  taken  to  enlarge'  the  scope  of  the 
method  of  verification  prescribed,  but,  on 
the  contrary,  the  method  prescribed  must 
be  taken  as  limiting,  to  the  scope  of  such 
method,  the  sense  in  which  the  word  "veri- 
fy" is  used.  What,  then,  Is  the  proper  inter- 
pretation of  the  language  used  In  article  12, 
prescribing  the  method  to  be  pursued  by  the 
auditing  committee  in  its  verification?  This 
language  Is  to  be  construed  strictly  against 
the  defendant  Insurance  company.  That 
company  is  a  corporation  conducting  a  busi- 


ness of  insuring  for  hire  against  loss  by  rea- 
son of  dishonesty,  amounting  to  larceny  or 
embezzlement.  Its  contracts  are  printed 
forms  prepared  In  language  of  Its  own  se- 
lection. It  is  the  obligor  under  these  con- 
tracts, and  in  the  present  case  the  clause  of 
the  contract  under  which  defense  is  made, 
not  only  Is  drawn  in  the  form  of  a  condi- 
tion precedent,  working,  and  here  claimed  to 
work,  a  forfeiture,  but  is  In  derogation  to 
the  purpose  of  the  obligation.  For  each  one 
of  these  reasons  the  clause  must  be  strictly 
construed  against  the  obligor. 

Article  13  of  the  bond  requires  the  treas- 
urer to  deposit  all  funds  coming  Into  his 
hands  in  the  company's  account  in  bank, 
and  article  12  prescribes  a  method  for  the 
auditing  committee  to  pursue  In  ascertain- 
ing whether  or  not  his  account  of  the  funds 
so  deposited  is  correct  The  ordinary  and 
practically  universal  method  pursued  by  peo- 
ple who  have  bank  accounts  In  verifying 
their  accounts  of  their  bank  balances  Is  to 
have  their  bank  book  balanced  by  the  bank 
officials  and  returned  to  them  with  their 
cancelled  checks  which  have  by  that  time 
been  presented  to  the  bank  and  paid.  These 
checks  are  then  checked  off  on  the  stubs  of 
the  check  book  and  it  is  thus  ascertained 
what  checks  are  outstanding,  and  the  sum 
of  these  outstanding  checks  Is  then  added  to 
the  bank  balance  as  shown  by  the  deposi- 
tor's own  account,  and,  if  the  sum  thus  as- 
certained corresponds  with  the  bank  balance 
shown  by  the  settlement  of  the  bank  book 
by  the  bank  officials,  it  is  a  verification  of 
the  depositor's  account  of  his  balance  in 
bank.  A  careful  reading  of  the  language  of 
article  12  does  not  disclose  to  me  a  direction 
for  the  auditing  committee  to  follow  any 
different  course.  The  language  Is  that  the 
auditing  committee  shall  "make  a  full  and 
complete  examination  of  the  books  and  ac- 
counts of  the  officers,  verifying  bank  balanc- 
es by  comparison  of  the  cash  on  hand  with 
the  check  book  and  the  bank  book."  As  I 
read  this  clause,  the  words  "verifying  bank 
balances"  clearly  refer  to  the  bank  balances 
shown  by  the  "books  and  accounts  of  the 
officials"  (in  this  case  the  treasurer)  being 
audited,  and  it  then  says  that  this  verifica- 
tion shall  be  by  a  comparison  of  the  cash 
on  hand,  namely,  the  cash  shown  to  be  on 
hand  by  the  treasurer's  accounts  as  being  in 
bank  (because  all  of  the  cash  had  to  be  in 
the  bank  balance  under  article  13)  "with 
the  check  book  and  the  bank  book."  It 
seems  to  me  that  the  clause  standing  alone 
is  only  susceptible  of  this  Interpretation,  but, 
If  there  was  any  doubt  about  ft,  I  consider 
that  doubt  dispelled  by  the  language  of  the 
printed  application  for  the  bond,  which,  by 
the  terms  of  the  bond,  Is  expressly  made  a 
part  thereof,  and  "the  basis  of  the  bond." 
This  application  makes  the  applicant  under- 
take to  have  the  books  of  account  of  the  of- 
ficial  insured   examined    by    the   auditing 
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committee  at  least  once  quarterly,  and  pro- 
vides: "The  examination  will  include  an 
actual  count  of  the  cash  on  hand,  a  verifica- 
tion of  the  bank  balance  as  shown  by  the 
bank  book  and  the  bank  balance  as  shown 
by  the  check  book  and  the  cash  on  hand." 
This  provision  in  the  application,  relating 
as  it  does  to  exactly  the  same  subject  cover- 
ed by  article  12  of  the  bond,  and  expressly 
made  the  "basis  upon  which  the  bond  is 
issued,"  must  clearly  be  read  in  connection 
with  article  12,  and,  If  it  requires  any  ex- 
planation, as  explaining  the  language  of  that 
clause  to  refer  to  the  "bank  balance  as 
shown  by  the  bank  book."  I  think,  there- 
fore, that  the  clause  12  in  question  pre- 
scribes for  the  auditing  committee  exactly 
the  course  which  was  pursued  by  it  in  this 
case;  that  such  course  is  the  practically 
universal  way  In  use  by  people  having  bank 
accounts  in  keeping  and  verifying  their  own 
accounts  of  their  moneys  in  bank;  and  that 
there  is  an  entire  failure  In  the  clause  in 
question  to  definitely  prescribe  or  direct  any 
other  method  than  the  one  thus  ordinarily 
pursued. 

It  is  said  that  the  concrete  method  of  ver- 
ification expressly  provided  for  does  not  in 
fact  verify.  If  this  be  granted,  it  does  not 
alter  the  rales  for  the  construction  of  con- 
tracts or  relieve  the  party  who  drew  the 
contract  in  his  own  favor  from  its  strict  con- 
struction. Further  than  that,  to  hold  that, 
by  reason  of  the  use  of  the  word  "verify," 
the  auditing  committee  was  bound  to  pro- 
ceed to  an  absolute  verification,  irrespective 
of  any  method  pointed  out  or  prescribed  In 
express  language  in  the  same  sentence,  would, 
of  course,  necessitate  an  auditing  of  the  ac- 
counts of  the  bank  to  guard  against  mis- 
takes there  as  well  as  of  the  books  of  the  of- 
ficial insured  against  A  sufficient  answer 
to  this  proposition,  aside  from  its  absurdity, 
Is  that,  if  that  were  intended,  the  defendant 
company  which  drew  this  bond  was  bound  to 
say  so.  If  some  intermediate  course  was 
meant  by  the  use  of  the  word  "verification," 
the  question  naturally  arises:  Who  is  the 
one  to  decide  what  that  intermediate  course 
is?  The  bond  itself  Is  silent  upon  this  point 
If,  as  contended  by  the  defendant  this  modi- 
fied form  of  verification  should  Include  only 
a  visit  by  the  auditing  committee  to  the 
bank,  and  on  inquiry  to  the  president  the 
cashier,  one  of  the  clerks,  the  porter,  or 
some  other  person  equally  without  authority 
to  give  any  verbal  statement  on  the  subject 
as  to  what  the  books  of  the  bank  show  the 
balance  to  be  at  that  time,  this  method  is 
open  to,  at  least  three  objections:  In  the 
first  place,  the  verbal  communication  thus 
received  Is  difficult  of  certain  proof ;  second, 
it  does  not  offer  a  means  by  which  the  au- 
diting committee  can  verify  the  accounts  of 
the  official  insured  against,  because  as  it  af- 
fords no  information  as  to  which  outstanding 


checks  have  been  presented  and  cashed  by 
the  bank,  and  which  are  still  outstanding, 
the  auditing  committee  has  no  basis  anon 
which  to  make  its  calculations;  and,  third, 
if  this  method  were  adopted,  it  would  still 
leave  the  defendant  company  free  to  claim, 
with  equal,  or  as  I  think  greater,  reason, 
that  it  was  not  the  method  that  the  auditing 
committee  should  have  adopted  in  order  to 
make  an  adequate  "verification."  For  these 
reasons,  I  think  the  trial  judge  committed 
no  error  In  leaving  the  question  to  the  Jury 
as  to  whether  or  not  there  had  been  an  ex- 
amination of  the  accounts  of  the  defaulting 
official  by  the  auditing  committee  in  the  man- 
ner prescribed  by  the  terms  of  the  bond; 
those  terms  being  explained  to  the  jury  in 
accordance  with  the  foregoing  views,  and 
there  being  conflicting  evidence  as  to  wheth- 
er or  not  such  audit  was  really  made. 

I  think,  also,  that  a  company  which  issues 
a  contract  upon  forms  prepared  by  itself  for 
the  purpose  of  accomplishing  a  certain  gen- 
eral purpose  for  which  it  is  paid  should  be 
required  to  state  any  exception  In  derogation 
of  the  purpose  of  that  contract  In  such  clear 
and  unequivocal  form  that  there  can  be  no 
honest  mistake  as  to  its  meaning.  That  the 
clause  under  consideration  falls  to  comply 
with  this  suggestion  is  apparent  from  the 
fact  that  the  auditing  committee  (which  was 
misled  by  it),  the  trial  judge  in  the  court 
below,  and  a  minority  of  this  court  has  tak- 
en a  different  view  of  its  meaning  from  that 
entertained  by  a  majority  of  this  court  A 
clause  which  is  even  more  offensive  from  this 
standpoint  in  that  it  means  nothing  or  al- 
most anything  accordingly  as  a  court  may 
not  or  may  interpret  something  into  it  which 
it  does  not  contain,  and  which  only  fails  to 
be  Involved  in  this  case  because  it  has  not 
been  invoked,  is  article  13  of  this  "bond,  which 
provides  that  It  shall  be  a  condition  prece- 
dent involving,  of  course,  a  forfeiture  of  any 
right  of  recovery,  that  the  officer  insured 
against  shall  deposit  the  moneys  of  the  lodge 
coming  Into  his  hands  from  the  collecting  of- 
ficials at  each  meeting  in  the  bank  of  the 
company  (where  it  can  only  be  drawn  out  by 
the  signature  of  two  officials)  on  the  next 
succeeding  business  day  after  the  meeting. 
In  other  words,  the  bond  says  that  in  con- 
sideration of  the  premium  paid,  the  Insurance 
company  will  insure  the  plaintiff  against 
loss  from  embezzlement  of  its  funds  by  Its 
treasurer,  but  that  if  the  treasurer  shall  em- 
bezzle the  funds  during  the  only  time  when 
it  is  within  his  power  so  to  do  (which  is 
just  what  this  treasurer  did),  namely,  while 
he  has  them  in  his  possession  before  he  de- 
posits them,  the  insurance  will  become  void. 
It  would  seem  that  a  company  which  (put- 
ting it  most  favorably)  by  its  apparently  care- 
less or  Ignorant  use  of  legal  terms  comes  so 
near  Issuing  a  fraudulent  contract  should 
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In  Its  own  Interest  not  have  Its  alleged  "con- 
ditions precedent"  taken  too  seriously. 

I  am  requested  by  Justices  BERGEN, 
VOORHEES,  and  GARRISON,  and  Judges 
BOGERT  and  MINTURN  to  say  that  they 
concur  in  the  views  herein  expressed. 


WEED  v.  TOWNSHIP  COMMITTEE  OP 

'  HILLSDALE,  BERGEN  COUNTY. 

(Supreme  Court  of  New  Jersey.    Not.  18,  1912.) 

L  Certiorari  (|  "67*)— Review  or  Resolu- 
tions op  Township  Committee— Matties 
Presented. 

Where  neither  tbe  reasons  presented  for 
the  granting  of  a  writ  of  certiorari  to  review 
resolutions  of  a  township  committee  nor  tbe 
writ  itself  inclt-ded  the  ordinance  pursuant  to 
which  the  resolutions  were  passed,  the  legality 
of  such  ordinance  was  not  before  the  court. 

[Ed.   Note.— For  other  cases,   see  Certiorari, 
Cent.  Dig.  |  145 ;   Dec.  Dig.  |  67. •] 

2.  Highways  ({  157*)— Obdinances — Attack 
— Laches. 

The  right  of  a  property  owner  to  attack 
the  validity  of  an  ordinance  passed  pursuant 
to  P.  L.  1899,  p.  372  (4  Comp.  St.  1910,  p. 
5585),  empowering  a  township  committee  to 
make  ordinances  for  tbe  removal  of  dirt  from 
highways,  was  barred  where  be  made  no  attack 
until  six  years  after  its  passage. 

[Ed.   Note. — For  other  cases,  see  Highways, 
Cent.  Dig.  81  423-429,  434 ;   Dec.  Dig.  |  157.*J 

3.  Cebtiobabi  (f  81*)  —  Grounds  —  Resolu- 
tions or  Township  Committee. 

Where  the  resolutions  of  the  township  com- 
mittee provided  for  tbe  removal  of  obstructions 
to  the  free  flow  of  surface  water  on  a  road  had 
been  passed  six  months  prior  to  the  issuance  of 
a  writ  of  certiorari  to  review  them,  and  where 
tbe  work  of  removing  the  obstructions  had  been 
performed  and  paid  for  by  tbe  township  com- 
mittee, certiorari,  being  then  inefficient,  was 
not  the  proper  remedy. 

[Ed.  Note.— For  other  cases,  see  Certiorari, 
Cent.  Dig.  ff  43,  88-90 ;   Dec.  Dig.  |  31.*] 

4.  Hiohwats  <§  157*)— Removal  op  Obstruc- 
tions— Resolutions — Validity. 

Under  an  ordinance  passed  pursuant  to 
P.  L.  1899.  p.  372  (4  Comp.  St  1910.  p.  5585), 
empowering  township  committees  to  make  ordi- 
nances for  the  removal  of  obstructions  from 
streets  and  highways,  a  township  committee 
was  empowered  to  pass  resolutions  requiring  a 
property  owner  to  remove  an  accumulation  of 
sand  from  the  gutter  fronting  his  premises 
within  five  days,  as  an  alternative  to  prosecu- 
tion for  violation  of  the  ordinance. 

[Ed.  Note. — For  other  cases,  see  Highways, 
Cent  Dig.  ||  423-429,  434;    Dec  Dig.  |  157.*] 

6.  Hiohwats  (J  157*)— Easement  of  Public 

— Right  ok  Propebty  Owneb. 

A  property  owner  can  possess  no  interest 
in  a  road  superior  to  the  right  of  the  public 
to  a  dominant  easement  which  carries  with  it 
the  implied  power  to  keep  tbe  public  way  free 
and  dettr  of  obstructions. 

[Ed.   Note. — For  other  cases,  see  Highways, 
Cent  Dig.  ||  423-429,  434 ;   Dec.  Dig.  |  157.*] 

6.  Hiohwats  (|  157*)  —  Removal  of  Ob- 
structions —  Resolutions  —  Ministerial 
Act. 

The  requirement  that  a  property  owner  re- 
move an  accumulation  of  sand  from  the  gutter 
fronting  bis  premises  was  properly  made  by  the 
township  committee  by  resolution  under  an 
ordinance  which  had  been  passed  prior  thereto, 
and  it  was  not  necessary  for  it  to  be  made  by  a 


special  ordinance;  -such  requirement  being  min- 
isterial in  nature  rather  than  legislative. 

[Ed.  Note. — For  other  cases,  see  Highways, 
Cent.  Dig.  ||  423-129,  434;   Dec.  Dig.  I  157.*] 

7.  Certiorari  (|  64*)— Review  of  Resolu- 
tion of  Township  Committee— Scope  of 
Inquiry. 

On  certiorari '  to  review  resolutions  of  a 
township  committee,  the  court  could  consider 
only  the  regularity  of  the  proceedings  removed, 
and  not  the  motives  which  actuated  tbe  com- 
mittee in  the  passage  of  the  resolutions. 

[Ed.  Note.— For  other  cases,  see  Certiorari. 
Cent  Dig.  ||  174,  175,  183,  184;  Dec.  Dig.  § 
64.*J 

Certiorari  by  Albert  O.  Weed  to  review 
resolutions  of  the  township  coinin  ttee  of 
Hillsdale,  Beig.n  county.  Writ  dismissed, 
with  costs. 

Argued  before  MINTURN,  J.,  by  consent, 
under  the  statute. 

John  Mulvaney,  of  Jersey  City,  for  pros- 
ecutor. Warner  W.  Westervelt,  Jr.,  of  Hack- 
ensack,  for  defendant 

PER  CURIAM.  The  writ  of  certiorari 
granted  in  this  case  is  Intended  to  review 
certain  resolutions  of  the  township  commit- 
tee of  Hillsdale,  in  Bergen  county,  passed 
on  November  6th  and  14th,  and  on  December 
4,  1911,  and  July  9,  1912,  providing  for  the 
removal  of  obstructions  to  the  free  flow  and 
passage  of  surface  water  on  the  Pascack 
road,  fronting  the  premises  of  tbe  prosecu- 
tor in  the  writ  The  resolutions  were  passed 
In  pursuance  of  the  provisions  of  an  ordi- 
nance passed  by  the  township  committee  in 
the  year  1907.  The  ordinance  was  passed  in 
pursuance  of  an  act  of  the  Legislature  enti- 
tled "An  act  concerning  townships"  (L.  1899, 
p.  372,  vol.  4,  C.  S.  p.  5585),  which  empowers 
the  committee  to  make,  alter,  and  repeal 
ordinances  inter  alia  for  tbe  removal  of 
snow,  ice,  and  dirt  from  the  sidewalks  and 
gutters  of  the  streets  and  highways.  My 
reading  of  tbe  testimony  taken  in  this  case 
leads  me  to  tbe  conclusion  that  the  prosecu- 
tor at  the  time  these  resolutions  were  passed 
was  maintaining  an  obstruction  of  dirt  and 
other  material  on  tbe  public  highway,  and 
that  it  was  within  the  power  of  the  town* 
ship  committee  to  remove  or  cause  its  re- 
moval. 

[1,21  The  only  Inquiry  therefore  under 
this  writ  is  whether  tbe  removal  was  accom- 
plished legally.  I  am  not  concerned  in  that 
inquiry  witb  the  question  sought  to  be  rais- 
ed by  the  prosecutor  in  many  reasons  hied 
as  to  the  legality  of  the  passage  of  the  ordi- 
nance of  1907,  known  as  Ordinance  No.  6. 
The  reasons  presented  for  the  granting  of 
the  writ  did  not  include  the  ordinance,  and 
the  writ  Itself  does  not  include  the  removal 
of  the  ordinance,  so  that  It  is  not  legally 
before  the  court  for  consideration.  Aside 
from  that,  the  prosecutor's  laches  alone  un- 
der the  circumstances  would  bar  considera- 
tion of  the  legality  of  its  passage  six  years 
after  the  fact     Carting  v.  Hoboken,  64  N. 
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J.  Law,  223,  44  Atl.  950;  Hopewell  v.  Vil- 
lage of  Flemington,  60  N.  J.  Law,  597,  55 
Atl.  653. 

[3]  The  resolutions  In  question,  but  one, 
were  all  passed  at  least  six  months  prior  to 
the'  granting  of  this  writ,  and  the  work  of 
cleaning  the  gutter  and  street  of  the  obstruc- 
tions complained  of  had  been  performed  and 
paid  for  by  the  township  committee.  Under 
such  circumstances,  certiorari  Is  not  the -rem- 
edy applicable,  since  Its  use  would  be  ineffi- 
cacious and  valueless.  Jersey  City  v.  Trap- 
hagen,  53  N.  J.  Law,  435,  22  Atl.  190;  Reyn- 
olds v.  West  Hoboken,  63  N.  J.  Law,  497,  43 
Atl.  682. 

[4]  The  only  resolution,  therefore,  before 
the  court  which  requires  consideration  is 
that  of  July  9,  1912,  requiring  the  prosecutor 
to  remove  the  accumulation  of  sand  from  the 
gutter  fronting  his  premises  within  five  days 
as  an  alternative  to  prosecution  for  violation 
of  the  provisions  of  the  existing  ordinance. 
This  resolution  seems  to  be  clearly  within 
the  powers  vested  in  tbe  committee  by  the 
provisions  of  the  ordinance  referred  to.  The 
power  to  keep  the  streets  and  gutters  clear 
and  unobstructed  is  an  Important  and  es- 
sential function  of  municipal  government, 
and  in  this  instance  that  power  is  express- 
ly conferred  upon  the  committee  by  the  town- 
ship act  It  was  exercised  In  a  general  and 
In  a  legislative  manner  by  the  passage  of 
Ordinance  No.  6,  and  its  exercise  thereafter 
in  any  particular  instance  was  properly  man- 
ifested, by  an  administrative  resolution. 

[5]  This  resolution  calls  for  no  invasion  of 
a  property  right  in  the  prosecutor,  for  it 
cannot  be  reasonably  maintained  that  any 
servient  ownership  the  prosecutor  may  pos- 
sess in  the  street  or  road  is  superior  to  the 
public  right  of  way  in  the  dominant  ease- 
ment, which  carries  with  It  the  Implied  pow- 
er to  keep  the  public  right  of  way  free  and 
clear  of  obstructions.  City  of  Grand  Rapids 
v.  Hughes,  15  Mich.  54.  And  so  It  has  been 
held  that,  when  highways  are  naturally  ob- 
structed as  by  the  fall  of  snow  or  the  pres- 
ence of  natural  objects,  such  obstructions 
may  be  arbitrarily  removed  when  sanctioned 
by  public  officials  as  an  exercise  of  a  discre- 
tionary power  vested  In  them  to  improve 
highways  and  streets,  and  to  preserve  and 
maintain  them  in  a  proper  condition  for 
travel.  Vanderhurst  v.  Tholcke,  113  Cal. 
147,  45  Pac.  266,  35  L.  R.  A.  267;  Gaylord 
v.  King,  142  Mass.  495,  8  N.  E.  596;  Abbott, 
Mun.  Corp.  2075. 

[6]  This  power  was  properly  exercisable  by 
resolution,  being  an  act  done  in  the  minis- 
terial capacity,  and  not  In  the  legislative  ca- 
pacity of  the  municipality,  a  distinction  clear- 
ly recognized  by  the  adjudications.  City  of 
Paterson  v.  Barnet,  46  N.  J.  Law,  62;  Abb. 
Mun.  Corp.  1305. 

[7]  The  reasons  filed  by  the  prosecutor 
contemplate  a  discussion  of  the  motives  and 
reasons  which  are  alleged  to  have  actuated 


the  committee  In  the  passage  of  these  resolu- 
tions. An  Inquiry  into  these  considerations 
would  be  profitless,  since  the  only  question 
with  which  this  court  can  deal  upon  this 
writ  is  the  regularity  of  the  proceedings  re- 
moved, and  in  that  respect  no  Illegality  is 
perceived.  Moore  v.  Haddonfleld,  62  N.  J. 
Law,  386,  41  Atl.  946. 

For  these  reasons,  tbe  writ  will  be  dis- 
missed, with  costs. 


STATE  v.  MERKLEJ. 

(Cour.t  of  Errors  and  Appeals  of  New  Jersey. 

Nov.  18,  1912.    Dissenting  Opinion, 

Dec.  3,  1912.) 

(Syllabus  by  the  Court.) 

1.  Criminal  Law  (§  1129*) — Assignment  of 
Eeror— Statutory  Provision. 

The  provision  of  section  136  of  the  Crim- 
inal Procedure  Act  (P.  L.  1898,  p.  915),  by 
which  the  right  of  review  is  extended  beyond 
errors  assigned  on  the  record  or  upon  bills  of 
exception,  does  not  supersede  the  review  of  such 
matters  upon  assignments  of  error  or  require 
that  the  plaintiff  in  error  shall  relinquish  any 
of  the  advantages  of  such  a  review. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,   Cent   Dig.   §§  2954-2964;    Dec,  Dig.   | 

2.  Criminal  Law  (I  1129*)— Assignment  or 
Error— Scope  of  Review. 

Under  the  criminal  procedure  in  force  in 
this  state,  a  review  in  criminal  cases  may  be 
had  under  a  single  writ  of  error  (1)  for  errors 
properly  assigned  upon  the  record  or  bills  of 
exceptions,  and  (2)  for  matters  appearing  in 
the  trial  record  disclosing  that  manifest  wrong 
and  injury  has  resulted  to  the  plaintiff  in  error 
from  the  judicial  conduct  of  the  trial  in  respect 
to  certain  specified  matters. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  Si  2954-2964;  Dec.  Dig.  I 
1129.*] 

3.  Former  Decision  Followed. 

The  case  of  State  v.  Lyons,  70  N.  J.  Law, 
635,  58  Atl.  398,  followed  as  to  the  construc- 
tion of  the  136th  section  of  the  Criminal  Pro- 
cedure Act  (P.  L.  1898,  p.  915). 

4.  Criminal  Law  (f  1170*) — Writ  or  Error 
—  Harmless  Error  —  Exclusion  or  Evi- 
dence. 

Where  the  official  character  of  a  document 
was  a  relevant  circumstance  on  the  merits  of 
the  defense,  the  refusal  to  admit  such  document 
in  evidence  was  error  that  was  not  rendered 
harmless  because  there  was  oral  testimony  in 
the  case  as  to  same  facts  as  those  stated  in 
such  document 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  ||  3145-8153;  Dec.  Dig.  I 
1170.*] 

5.  Criminal  Law  (H  1149,  1186*)— Writ  or 
Error  —  Review  —  Discretion  or  Trial 
Court — Harmless  Error. 

An  indictment,  charging  the  soliciting  of  a 
bribe  to  vote  for  one  Hannis,  omitted  to  state 
that  it  was  Hannis  who  was  solicited,  which 
was  made  the  ground  of  a  motion  to  quash 
which  was  denied.  The  motion  disclosed  that 
the  fact  that  it  was  Hannis'  name  that  was 
omitted  was  known  to  the  defendant,  who  was 
in  no  wise  prejudiced  at  the  trial  by  such  omis- 
sion. 
Held,  that  the  denial  of  a  motion  to  qnash, 
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being  a  matter  of  discretion,  was  not  reviewable 
upon  error  assigned  on  a  bill  of  exceptions. 

Held,  also,  that,  conceding  the  right  to  re- 
view such  a  denial  as  a  matter  of  discretion 
under1  the  136th  section  (P.  L.  1898,  p.  915), 
the  judgment  could  not  be  reversed  for  an  omis- 
sion in  the  indictment  that  had  not  prejudiced 
the  defendant  in  maintaining  his  defense  upon 
the  merits.  P.  h.  1855,  p.  649,  |  2 ;  Revision 
of  1877,  p.  284,  I  89 ;  Revised  Criminal  Proce- 
dure Act  (P.  L.  1898,  p.  915)  §  136. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  «  3039-3043,  3058,  3215- 
3210,  3230;    Dec.  Dig.  if  1149,  1186.*] 

Walker,  Ch.,  and  Trenchard  and  White,  JJ* 
dissenting. 

Error  to  Supreme  Court 

Sylvester  Merkle  was  convicted,  of  solicit- 
ing a  bribe  for  his  official,  vote  (83  Atl.  186), 
and  brings  error.    Reversed. 

Joseph  M.  Noonan,  of  Jersey  City,  for 
plaintiff  in  error.  Pierre  P.  Garven,  of  Jer- 
sey City,  for  the  State. 

GARRISON,  J.  The  judgment  of  the  Su- 
preme Court  affirming  the  judgment  of  the 
Hudson  quarter  sessions  convicting  Sylvester 
Merkle  of  soliciting  a  bribe  for  his  official 
vote  is  before  us  on  "a  writ  of  error  bringing 
up  the  bill  of  exceptions  as  signed  and  seal- 
ed In  the  cause."  Revised  Criminal  Pro- 
cedure Act  1898  (P.  I*  1898,  p.  915)  |  136. 
"The  entire  record  of  the  proceedings  bad 
upon  the  trial"  is  also  returned  under  the 
provision  of  the  statute  cited.  The  error 
with  which  this  opinion  deals  is  presented  by 
an  assignment  of  error  based  upon  the  bill 
of  exceptions  so  signed  and  sealed. 

Merkle  was  a  member  of  the  board  of  ed- 
ucation of  the  town  of  West  New  York.  The 
principal  of  one  of  the  public  schools  In  that 
town  was  Warren  F.  Hannls,  whose  reap- 
pointment was  to  come  before  the  board  on 
May  17,  1909.  Hannls  testified  at  the  trial 
that  on  the  day  before  this  meeting  Merkle 
came  to  his  house  and  told  him  that  a  com- 
bination of  certain  members  of  the  board  had 
been  formed,  one  of  whom  was  Von  Scholt- 
zke,  and  that  Von  Scholtzke  said  that  he 
(Hannls)  could  have  his  job  for  $100;  that 
he  did  not  pay  the  money  and  failed  to  get 
his  reappointment  at  the  meeting  held  on 
the  following  evening  at  which  Merkle  voted 
against  his  reappointment  To  rebut  the 
inference  that  he  had  voted  against  Hannls' 
reappointment  because  the  money  said  to 
have  been  solicited  had  not  been  paid,  Mer- 
kle, after  denying  Hannls'  charge  In  toto, 
sought  to  show  that  his  vote  against  Hannls 
was  due  to  an  official  report  that  showed 
Hannls'  unfitness  for  the  place.  Specifically 
what  Merkle  sought  to  show  was  that,  pur- 
suant to  an  order  of  the  board  of  education, 
Mr.  Bahrheidt  the  supervising  principal, 
had,  for  the  information  of  the  members  of 
the  board  in  the  performance  of  their  official 
duties,  prepared  a  report  showing  the  ratings 
of  the   various   schools   under  his  jurisdic- 


tion, and  that  because  of  the  rating  of  Han- 
nls' school  as  shown  by  this  official  report 
he  (Merkle)  had  voted  against  his  reappoint- 
ment Of  the  relevancy  of  this  line  of  proof 
and  of  its  cogency  if  such  official  report  was 
proved  and  produced  there  can  be  no  sort  of 
question. 

Two  witnesses  were  called  by  the  defend- 
ant in  his  effort  to  introduce  this  report  in 
evidence.  One  was  Mr.  Bahrheidt  himself, 
who  testified  that  he  had  the  report  with 
him.  The  other  was  a  Mr.  Gompert  who 
testified  that  he  had  a  copy  of  the  report  in 
his  pocket  This  is  what  happened  at  the 
trial :  The  witness  Bahrheidt  on  being  ask- 
ed, "Have  you  the  rating  with  you?"  replied, 
"I  have."  "Q.  Will  you  produce  It?"  to 
which  the  objection  Interposed  by  the  prose- 
cutor was,  "It  is  incompetent  irrelevant  and 
immaterial."  "The  Court:  Objection  sustain- 
ed." To  which  ruling  a  bill  of  exceptions 
was  signed  and  sealed.  The  witness  Gompert 
was  asked:  "Q.  Where  Is  that  rating?  A. 
I  have  it  in  my  pocket  Q.  From  whom  did 
you  get  it?  A  From  Mr.  Bahrheidt"  Ob- 
jection: "It  is  Immaterial,  irrelevant  and 
incompetent  The  Court:  Objection  sustain- 
ed." To  which  ruling  a  bill  of  exceptions 
was  signed  and  sealed. 

Nothing  can  be  clearer  than  that  the  rul- 
ings displayed  by  this  bill  of  exceptions  were 
erroneous  and  Injurious  to  the  plaintiff  in 
error. 

The  Supreme  Court  before  whom  the  er- 
rors thus  assigned  were  argued  practically 
conceded  that  the  plaintiff  in  error  had  been 
erroneously  deprived  of  testimony  that  was 
"manifestly,"  to  use  the  words  of  the  court, 
"both  competent  and  relevant  upon  the  ques- 
tion of  the  motive  that  induced  Merkle  to 
vote  against  the  reappointment  of  Hannls." 

[1]  Notwithstanding  this  conclusion,  the 
court  below  decided  that  the  error  thus  mani- 
festly erroneous  did  not  justify  a  reversal  of 
the  judgment  This  decision  is  placed  upon 
two  grounds  in  neither  of  which  are  we  able 
to  concur. 

This  is  what  the  court  said  in  its  opinion: 
"It  is  difficult  to  understand  upon  what 
ground  this  line  of  testimony  was  excluded, 
for  manifestly  such  testimony  was  both  com- 
petent and  relevant  upon  the  question  of  the 
motive  which  Induced  Merkle  to  vote  against 
the  reappointment  of  Hannls.  But  the  mere 
fact  that  the  rulings  complained  of  were  er- 
roneous will  not  justify  a  reversal  of  the 
conviction  before  us.  The  defendant  in- 
stead of  seeking  a  review  upon  a  strict  bill 
of  exceptions,  has  seen  fit  to  avail  himself 
of  the  beneficent  provisions  of  section  136 
of  the  Criminal  Procedure  Act  which  per- 
mits a  defendant  to  bring  up  the  whole  rec- 
ord of  the  proceedings  had  upon  the  trial, 
and  subject  to  the  scrutiny  of  a  court  of  re- 
view all  rulings  of  the  trial  court  either  ad- 
mitting or  rejecting  testimony  whether  ob- 
jection was  made  thereto  or  not,  every  denial 
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by  the  trial  court  of  any  matter  which  was 
a  matter  of  discretion,  and  the  whole  charge 
of  the  jury  whether  a  bill  of  exceptions  was 
signed  and  sealed  thereto,  or  not  Having 
resorted  to  this  method  of  review,  the  de- 
fendant Is,  by  the  express  words  of  the  stat- 
ute, entitled  to  a  reversal  of  the  judgment 
against  him  only  when  'It  appears'  that  he 
has  'suffered  manifest  wrong  or  injury'  by 
some  of  such  rulings  on  evidence,  or  denials 
of  matter  of  discretion,  or  by  something  con- 
tained In  the  charge.  The  question,  there- 
fore, which  these  causes  of  reversal  present 
for  determination,  is  not  whether  the  rulings 
on  evidence  complained  of  were  erroneous, 
but  whether  it  appears,  from  an  examination 
of  the  whole  proceedings  had  at  the  trial, 
that  the  defendant  suffered  manifest  wrong 
or  injury  thereby.  An  examination  of  these 
proceedings  shows  that  Hannis  himself,  on 
the  witness  stand,  admitted  that  his  rating 
as  a  principal  was  'very  poor,'  and  that  the 
defendant  testified  that  the  rating  of  Hannis 
was  'the  poorest  rating'  of  any  principal  In 
the  town.  No  attempt  was  made  on  the  part 
of  the  prosecution  to  controvert  this  state- 
ment, and  it  went  to  the  Jury  practically  an 
admitted  fact.  The  excluded  evidence  was 
therefore  merely  cumulative,  and  It  is  not 
perceived  how  It  can  be  logically  said  that 
the  defendant  has  suffered  manifest  wrong 
or  injury  by  the  refusal  to  admit  testimony 
which  merely  supports  the  existence  of  an 
uncontroverted  fact  that  has  been  proved  by 
other  evidence  In  the  case." 

This  opinion,  which  was  filed  April  10, 
1912,  followed  the  opinion  of  the  same  court 
in  the  case  of  State  v.  Brown  (Sup.)  82  Atl. 
302,  filed  February  27,  1912,  In  which,  speak- 
ing of  the  review  specially  provided  by  the 
136th  section  of  the  Criminal  Procedure  Act, 
it  was  said:  "When  a  person  convicted  of 
crime  takes  advantage  of  the  liberal  review 
provided  by  that  section,  he  relinquishes  any 
advantage  which  might  come  to  him  from 
mistakes  made  at  the  trial  unless  he  can 
show  that  he  has  suffered  manifest  wrong  or 
Injury  by  such  mistakes." 

If,  as  may  be  gathered  from  the  opinion, 
State  t.  Brown  came  up  for  consideration 
solely  under  the  136th  section,  the  language 
quoted,  although  broader  than  such  a  case 
required,  was,  as  applied  to  such  a  case,  a 
mere  paraphrase  of  the  section  under  which 
the  case  came  up ;  If  it  was  applied  to  errors 
regularly  assigned  upon  bills  of  exceptions 
sealed  at  the  trial,  it  was  a  distinct  novelty. 

In  the  present  case,  which  appears  to  be 
the  first  In  which  it  has  been  done,  the  effect 
of  applying  the  rule,  formulated  in  State  v. 
Brown,  to  errors  assigned  upon  bills  of  ex- 
ceptions, is  to  construe  the  review  provided 
by  the  136th  section  as  superseding  the  re- 
view upon  assignments  of  error  of  exceptions 
taken  at  the  trial  which  by  force  of  such 
construction  are,  when  the  entire  record  is 
brpught  up,  not  only  negligible,  but  entirely 


nugatory.  For  If  a  plaintiff  In  error,  by  re- 
turning the  entire  record  "with  the  writ  of 
error  bringing  up  the  bill  of  exceptions  as 
signed  and  sealed  at  the  trial"  (section  136), 
Ipso  facto  relinquishes  all  advantage  of  such 
bill  of  exceptions,  the  review  accorded  him  is 
precisely  as  if  such  exceptions  had  not  been 
taken,  or.  If  taken,  had  not  been  brought  up 
with  the  writ 

Under  this  construction  of  the  statute, 
plaintiffs  in  error  perform-  an  entirely  futile 
act  when  they  bring  up  their  "bill  of  ex- 
ceptions as  signed  and  sealed  In  the  cause," 
since  the  only  review  to  which  they  are  enti- 
tled in  such  case  is  one  in  which  such  bills 
of  exceptions  are  treated  as  if  they  did  not 
exist 

Such  a  construction  of  this  much  used 
statute  is  strangely  at  variance  with  the 
practice  that  has  universally  obtained  in 
this  court  and  in  the  court  below,  in  each 
of  which,  ever  since  the  enactment  of  the 
revised  Criminal  Procedure  Act  of  1898,  It 
has  been  the  constant  practice  of  the  bar 
to  bring  up  with  the  entire  record  their 
bill  of  exceptions  as  specifically  provided  by 
the  136th  section  and  to  argue  and  rely  upon 
the  errors  assigned  thereon ;  and  It  has  Leen 
the  equally  constant  practice  of  this  court 
to  consider  and  adjudicate  the  errors  so  as- 
signed and  argued.  Indeed,  in  State  v.  Mil- 
ler, 71  N.  J.  Law,  527,  60  Atl.  202,  where  the 
entire  record  was  returned,  this  court  not 
only  received  and  adjudicated  errors  assign- 
ed on  a  bill  of  exceptions,  but  would  bear 
nothing  else.  "In  the  case  before  us  now," 
said  Chancellor  Magle,  "upon  the  objection 
of  the  prosecutor,  we  feel  bound  to  declare 
that  plaintiff  in  error  cannot  require  ns  to 
review  any  matters  except  thote  presented  by 
bills  of  exception  and  the  ansiffnmcntt  of  er- 
ror thereon."  In  State  v.  Callahan,  77  N. 
J.  Law,  685,  73  Atl.  235,  the  point  expressly 
decided  by  this  court  was  presented  by  error 
assigned  on  a  bill  of  exceptions,  although  the 
entire  record  was  brought  up  from  the  Su- 
preme Court,  where  both  "assignments  and 
causes"  were  examined.  Id.,  76  N.  J.  Law, 
426,  429,  69  Atl.  957,  958. 

[3]  The  same  Is  true  of  State  t.  Brand,  77 
N.  J.  Law,  486,  72  Atl.  131,  and  of  State  ▼. 
Bertchey,  77  N.  J.  Law,  640,  73  Atl.  624.  18 
Ann.  Cas.  931,  and  of  literally  a  host  of 
cases  which  it  would  serve  no  useful  purpose 
to  enumerate,  for  the  reason  that  the  con- 
struction placed  upon  the  136th  section  of 
the  Criminal  Procedure  Act  by  this  court, 
as  categorically  stated  by  Chancellor  Magle 
In  State  v.  Lyons,  70  N.  J.  Law,  635,  58  Atl. 
398,  has  never  been  departed  from  or  quali- 
fied In  this  court  That  case  required  for 
Its  disposition  a  consideration  of  the  nature 
of  the  review  designed  by  the  136th  section 
of  the  Criminal  Procedure  Act  After  re- 
ferring to  the  fact  that  the  earlier  case  of 
State  v.  Young,  67  N.  J.  Law,  223,  51  AtL 
939,  had  not  called  for  such  a  consideration. 
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Chancellor  Magle  said:  The  present  case 
seems  to  require  a  decision  of  the  question 
of  the  extent  of  the  review  which  the  provi- 
sions of  sections  136  and  137  compel  the 
court  to  make."  The  opinion  then  proceeds 
to  construe  these  -sections  as  follows: 

[21  "The  legislation  which  is  not  contain- 
ed in  section  136  of  the  Criminal  Procedure 
Act  was  plainly  designed  to  enlarge  the  privi- 
lege and  right  of  one  convicted  of  crime  to 
question  the  propriety  of  his  conviction  be- 
yond the  limits  of  the  privilege  and  right 
previously  conferred  by  our  statute,  which 
permitted  exceptions  to  be  taken  and  re- 
quired errors  assigned  thereon  to  be  review- 
ed. It  teas  not  designed  to  supersede  a  re- 
view of  matters  reviewable  under  assign- 
ments of  error.  On  the  contrary,  the  relief 
permitted,  when  It  appeared  from  the  record 
of  the  trial  that  the  plaintiff  In  error  had 
suffered  manifest  wrong  or  Injury  in  certain 
respects.  Is  to  be  given  'whether  objections 
were  made  thereto,  or  not,'  and,  'whether  a 
bill  of  exceptions  was  settled,  signed,  and 
sealed  thereto  and  error  assigned  thereon,  or 
not'  TM  plain  purpose  is  to  permit  a  re- 
view by  writ  of  error  (1)  for  errors  prop- 
erly assigned  upon  the  record  or  bills  of  ex- 
ception, and  (2)  for  matters  appearing  in 
the  trial  record  disclosing  that  manifest 
wrong  or  injury  had  been  done  to  plaintiff 
In  error  by  the  course  taken  at  the  trial  in 
respect  to  certain  specified  matters.'' 

Words  cannot  more  clearly  state  that,  in 
the  opinion  of  this  court,  the  review  of  er- 
rors assigned  on  bills  of  exceptions  was  not 
taken  away  or  superseded  or  affected  by  the 
statute  under  consideration.  That  this  opin- 
ion confirmed  the  practice  that  had  always 
theretofore  obtained,  and  that  it  has  result- 
ed in  the  continuance  of  such  practice,  has 
already  been  pointed  out 

The  view  thus  expressed  was  no  casual 
comment  upon  a  topic  alien  to  the  one  un- 
der consideration,  1.  e.,  an  obiter  dictum,  as 
Is  evident  from  the  Internal  evidence  of  the 
opinion  itself  In  which  this  point  is  intro- 
duced and  treated  with  that  care  and  con- 
sideration that  the  learned  writer  displayed 
in  all  of  his  Judicial  work;  while  the  fact 
that  the  point  thus  decided  appears  in  the 
syllabus  in  our  official  reports  shows  how  it 
was  regarded  and  intended  to  be  regarded. 
Furthermore,  the  rule  that  has  obtained  In 
this  court  since  the  November  term  of  1899, 
by  which  every  opinion  is  in  the  hands  of 
every  Judge  for  private  consideration  before 
it  is  considered  in  conference  or  voted  upon 
in  public  forbids  us  to  assume  that  this 
carefully  formulated  construction  of  an  Im- 
portant public  statute,  to  which  there  was  no 
dissenting  voice,  was  not  promulgated  by 
this  court  as  its  unanimous  view. 

The  controlling  effect  of  a  Judicial  pro- 
nouncement of  this  character  upon  the  court 
that  declares  it  rests  In  sound  Judicial  poli- 


cy; upon  Inferior  courts  It  has  the  force  of 
authority. 

It  would  be  entirely  foreign  to  such  poli- 
cy and  contrary  to  our  established  Judicial 
habit  as  well  as  manifestly  unfair  to  coun- 
sel and  the  clients  whose  litigation  they  di- 
rect for  us  now  to  say  that  a  proceeding 
taken  In  reliance  upon  our  opinion  bad  the 
opposite  effect  from  that  given  to  it  by  such 
opinion.  Under  such  a  vacillating  policy  no 
counsel,  however  careful,  could  safely  ad- 
vise a  client  or  direct  his  litigation. 

The  present  case  is  an  example  of  this. 
When  the  experienced  counsel  engaged  in 
this  case  was  considering  the  expediency  of 
supplementing  the  points  covered  by  his  bill 
of  exceptions  by  returning  the  entire  record 
therewith,  he  had  a  right  to  rely  not  only 
upon  a  uniform  and  unchallenged  course  of 
practice  in  this  court,  but  also  upon  the  ex- 
press declaration  of  this  court  In  confirma- 
tion of  such  practice.  Having  thus  deter- 
mined his  course  of  action,  he?  ought  not  now 
to  be  met  with  the  assertion  that  by  rely- 
ing upon  our  opinion  he  had  Jeopardized  his 
client's  Interests  and  had  unwittingly  relin- 
quished all  advantage  of  his  exceptions  tak- 
en upon  the  trial. 

Sound  Judicial  policy  requires  that  the 
declaration  of  this  court  in  State  v.  Lyons, 
as  to  the  meaning  and  effect  of  this  statute, 
be  adhered  to  until  some  change  in  the  stat- 
utory language  there  construed  requires  or 
at  least  permits  of  a  different  construction. 
Until  that  has  been  done  by  this  court  it  is 
not  open  to  any  court  to  place  a  new  and 
different  construction  upon  the  language  of 
this  statute. 

In  so  far  therefore  as  relief  was  denied 
the  plaintiff  in  error  upon  a  construction  of 
the  136th  section  that  conflicted  with  State 
v.  Lyons,  the  court  below  was  in  error. 

[4]  This  brlngs^us  to  the  consideration  of 
the  second  ground  on  which  the  plaintiff  in 
error  was  denied  relief  in  the  court  below, 
viz.,  that  the  exclusion  of  the  official  report, 
although  erroneous,  was  harmless  because 
there  was  oral  testimony  at  the  trial  that 
Hannis'  rating  was  "poor"  or  "the  poorest." 

The  testimony  thus  referred  to  goes  only 
to  the  fact  of  Hannis'  rating,  and  not  to  the 
whole  or  even  to  the  most  important  part 
of  the  defense  which  was  the  official  charac- 
ter of  the  excluded  document 

Merkle's  defense  was  that  bis  vote  against 
Hannis  had  been  determined  by  an  official 
report  prepared  under  the  order  of  the  board 
of  education  to  guide  Its  members  in  the 
performance  of  their  official  duty.  The  of- 
ficial report  which  was  the  essential  feature 
of  this  defense  was  erroneously  excluded, 
and  all  that  the  Jury  had  was  oral  testimony 
that  as  a  fact  Hannis'  rating  was  the  poor- 
est This  did  not  in  any  practical  way  com- 
pensate the  accused  for  the  wrongful  ex- 
clusion of  the  document  which  because  of 
its  official  character  had  influenced  his  vote. 
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The  effect  upon  the  Jury  of  such  an  official 
report  would  most  certainly  and  very  prop- 
erly be  far  greater  than  mere  oral  testimony 
to  the  same  state  of  facts.  Merkle  had  been 
Influenced,  not  by  the  fact  that  Hannls  had 
the  poorest  rating,  but  by  the  official  report 
of  that  fact  to  him  In  his  official  capacity. 

The  proper  evidence  and  the  best  evidence 
was  offered  by  the  accused  on  the  merits  of 
his  defense  and  was  excluded.  He  had  a 
right  to  have  this  evidence,  and,  if  he  would 
have  had  any  substantial  advantages  from 
its  admission  that  he  did  not  have  from 
mere  oral  testimony,  the  error  of  its  wrong- 
ful exclusion  was  not  cured. 

That  the  defendant's  case  was  materially 
weakened  by  the  wrongful  exclusion  of  the 
official  report  is  too  clear  to  require  demon, 
stratlon. 

Moreover,  the  doctrine  as  to  cumulative 
testimony  applies  properly  to  testimony  of 
the  same  or  a  lower  grade  than  that  already 
received,  whereto  the  production  of  a  docu- 
ment about  which  there  has  been  some  oral 
testimony  Is  evidence  of  a  higher  grade  to 
which  the  term  "cumulative"  cannot  prop- 
erly be  applied. 

For  these  reasons  we  conclude  that  the 
exclusion  of  the  official  report  was  an  in- 
jurious error  that  requires  the  reversal  of 
the  judgment  of  the  Supreme  Court  to  the 
end  tbat  a  venire  de  novo  may  be  awarded. 

[6]  Counsel  for  the  accused,  upon  a  motion 
to  quash  the  indictment,  pointed  out  that  it 
omitted  to  charge  that  the  accused  "had 
gene  to  Hannls  and  solicited  money  for  his 
vote."  The  motion  was  denied,  and  a  bill 
of  exceptions  allowed  to  the  defendant. 
Whether  this  was  proper  practice  we  need 
not  now  inquire,  since  such  denial,  being  a 
matter  of  discretion,  is  not  placed  in  train 
for  review  by  such  procedure.  State  v.  Day- 
ton, 23  N.  J.  Law,  40,  63  Am.  Dec.  270 ;  Proc- 
tor v.  State,  66  N.  J.  Law,  472,  26  Atl.  804. 

The  matter  Is  also  presented  by  a  cause 
for  reversal  under  the  136th  section.  Here 
again  we  need  not  Inquire  whether  the  mo- 
tion to  quash  was  "a  proceeding  had  at  the 
trial,"  and  hence  brought  under  review  by 
the  trial  record  returned  under  that  section, 
for  the  reason  that  counsel  made  bis  motion 
upon  the  express  ground  that  it  was  the 
omission  of  Hannls'  name  that  rendered  the 
indictment  defective.  Having  this  knowledge 
before  the  trial,  as  counsel  In  his  brief  very 
frankly  admits,  the  trial  proceeded  without 
the  least  embarrassment  or  prejudice  to  the 
defendant  from  this  source.  Regarding 
therefore  the  refusal  to  quash  as  a  denial  of 
a  matter  of  discretion  under  the  136th  sec- 
tion, we  are  expressly  prohibited  from  re- 
versing the  judgment  for  an  omission  in  the 
indictment  tbat  did  not  prejudice  the  defend- 
ant on  the  merits.  The  omission  in  this 
case  did  not  render  the  indictment  one  in 
which  no  offense  was  charged;  it  charged 
an  offense,  but  charged  it  defectively.    Such 


an  omission  in  an  indictment  may  or  may 
not  prejudice  the  defendant  on  the  trial  upon 
the  merits.  In  the  present  case  It  clearly 
did  not,  and  in  such  a  situation  the  very 
statute  invoked  by  the  plaintiff  in  error  for- 
bids in  terms  a  reversal  for  such  an  omission. 
This  statutory  prohibition  applies  equally  to 
the  error  assigned  in  the  bill  of  exceptions, 
for  it  is  neither  a  new  provision  nor  con- 
fined to  errors  reviewable  solely  under  the 
136th  section.  For  more  than  half  a  century 
this  feature  of  our  criminal  law  has  been 
on  the  statute  books.  Enacted  originally 
as  section  2  of  the  act  of  1855  (P.  L.  p.  648), 
it  later  became  section  89  of  the  Revised 
Criminal  Procedure  Act  (Revision  1877,  p. 
284),  and  is  now  found  in  the  136th  section 
of  that  act  as  revised  in  1898.  It  has  been 
consistently  applied  to  matters  of  substance 
as  well  as  of  form.  Donnelly  v.  State,  26 
N.  J.  Law  463,  493;  Hunter  v.  State,  40 
N.  J.  Law,  495,  543 ;  Glbbs  v.  State,  46  N.  J. 
Law,  379,  388,  46  Am.  Rep.  782. 

The  transfer  of  this  provision  by  the  re- 
visers of  the  Criminal  Procedure  Act  of  1898 
to  the  136th  section  of  that  act  has  not 
changed  its  character  or  limited  its  scope. 

WALKER,  Ch.,  and  TRENOHARD  and 
WHITE,  JJ.,  dissenting. 

WALKER,  Ch.  (dissenting).  My  dissent 
from  the  opinion  of  the  majority  of  the  court 
in  this  case  is  based  upon  tie  construction  of 
section  136  of  the  Criminal  Procedure  Act 
(P.  L.  1898,  p.  915).  The  majority  of  the 
court  reached  the  conclusion  that  the  judg- 
ment of  guilty  rendered  against  the  defend- 
ant In  the  Hudson  quarter  sessions  should 
be  reversed  because  It  was  harmful  error  for 
the  trial  judge  to  have  excluded  the  defend- 
ant's offer  of  a  written  statement  prepared 
by  the  supervising  principal  of  schools  of 
the  town  of  West  New  York  which  showed 
that  Hannls,  the  school  principal  who  was 
up  for  re-election,  had  the  poorest  rating  of 
all  the  school  principals  in  the  town;  the 
defense  being  that  Merkle  voted  against  Han- 
nls by  reason  of  that  rating,  and  not  because 
be  bad  solicited  a  bribe  from  Hannls  which 
the  latter  refused  to  give  him.  I  am  In 
entire  agreement  with  all  that  the  Supreme 
Court  said  in  its  opinion  relating  to  this 
offer  and  its  rejection.  To  use  the  words 
of  the  Supreme  Court:  "It  is  difficult  to  un- 
derstand upon  what  ground  this  line  of  tes- 
timony was  excluded,  for,  manifestly,  such 
testimony  was  both  competent  and  relevant 
upon  the  question  of  the  motive  which  in- 
duced Merkle  to  "vote  against  the  reappoint- 
ment of  Hannls."  But  the  harmfulness  of 
the  ruling  complained  of,  as  a  practical  fact 
was  done  away  with  by  the  admission  of 
Hannls  on  the  witness  stand  that  his  rating 
as  a  principal  was  very  poor,  and  the  defend- 
ant himself,  who  was  a  member  of  the  board 
of  education  of  the  town  of  West  New  York, 


Digitized  by 


Google 


N.J.) 


STATE  v.  MERKLE 


835 


testified  that  the  rating  of  Hannis  was  the 
poorest  of  any  of  the  principals  In  the  town, 
and  there  was  no  contradiction  of  this  tes- 
timony. Therefore  the  case  went  to  the  Jury 
with  the  rating  of  Hannis  proved  as  an  un- 
controverted  fact 

It  Is  true  that  the  objection  to  the  court's 
exclusion  of  the  written  report  resides  In  a 
bill  of  exceptions,  and,  had  the  case  been 
brought  here  on  a  strict  bill  of  exceptions, 
it  must  necessarily  have  resulted  in  a  re- 
versal of  the  Judgment  below.  But  the  en- 
tire record  of  the,  proceedings  had  upon  the 
trial  was  returned  by  the  plaintiff  with  his 
writ  of  error  bringing  up  the  bill  of  excep- 
tions signed  and  sealed  In  the  cause,  in  pur- 
suance of  section  136  of  the  Criminal  Pro- 
cedure Act,  above  mentioned.  In  this  pos- 
ture of  a  criminal  cause  the  statute  provides: 
"On  the  argument  such  entire  record  shall 
be  considered  and  adjudged  by  the  appel- 
late court;  and  If  it  appear  from  such  rec- 
ord that  the  plaintiff  in  error  on  the  trial 
below  suffered  manifest  wrong  or  injury, 
either  in  the  admission  or  rejection  of  testi- 
mony, whether  objection  was  made  thereto 
or  not,  or  In  the  charge  of  the  court,  or  In 
the  denial  of  any  matter  by  the  court,  which 
was  a  matter  of  discretion,  whether  a  bill  of 
exceptions  was  settled,  signed  and  sealed 
thereto,  or  error  assigned  thereon,  or  not,  the 
appellate  court  shall  remedy  such  wrong  or 
injury  and  give  Judgment  accordingly,  and 
order  a  new  trial." 

Now,  by  the  very  language  of  section  136; 
when  the  entire  record  of  the  proceedings 
had  in  a  criminal  cause  Is  brought  up  for 
review,  the  "entire  record  shall  he  considered 
and  adjudged  by  the  appellate  court"  From 
the  kind  of  review  thus  required  the  bill  of 
exceptions.  In  my  judgment  Is  placed  on  a 
level  with  the  specification  of  causes  in  the 
record  relied  upon  for  relief  or  reversal,  as 
provided  in  section  137.  In  fact  the  latter 
section  goes  further  and  provides  that  the 
plaintiff  In  error  "shall  not  be  confined  to 
his  bill  of  exceptions." 

Two  kinds  of  review  In  criminal  cases  con- 
cededly  exist  In  this  state:  One,  a  review 
on  a  strict  bill  of  exceptions  signed  and  seal- 
ed; and,  the  other,  on  the  entire  record  of 
the  proceedings  had  upon  the  trial  of  the 
plaintiff  In  error.  But  each  should  not  exist 
independently  of  the  other  on  one  and  the 
same  review. 

The  entire  record  cannot  be  brought  up 
without  the  aid  of  at  least  one  exception 
signed  and  sealed.  The  13t>th  section  says 
so  In  plain  terms;  and  it  and  the  succeeding 
section  (137)  make  provisions  concerning  one, 
and  only  one,  kind  of  review.  It  is  anomal- 
ous Indeed  If  a  defendant  in  a  criminal  case, 
on  removing  the  entire  record  of  the  proceed- 
ings to  an  appellate  court  Is  unable  to  ob- 
tain relief  on  a  perfectly  good  cause  for  re- 
versal which  appears  In  the  record,  as  to 
which,  however,  he  took  no  exception  on  the 


trial  and  only  claimed  he  was  entitled  to  re- 
lief under  section  136,  but  is  able,  on  that 
same  record,  to  demand  of  the  appellate 
court  a  reversal  of  the  judgment  against  him, 
because  there  resides  In  his  strict  bill  of  ex- 
ceptions a  valid  objection  to  some  proceeding 
in  the  court  below,  while  elsewhere  In  the 
record  It  palpably  appears  that  he  suffered 
no  wrong  or  Injury  whatever  In  respect  to 
the  matter  of  which  he  complains. 

If  any  adjudication  In  this  state  decides 
that  this  dual  review  of  a  Judgment  In  a 
criminal  case  may  be  had  In  the  appellate 
court,  when  the  entire  record  of  the  proceed- 
ings in  the  trial  court  is  removed  there  un- 
der section  136,  it  Is  State  v.  Lyons,  70  N. 
J.  Law,  635,  636,  68  Atl.  398,  where  Chancel- 
lor Magle,  speaking  for  this  court  remarked 
that  the  legislation  contained  in  section  136 
was  not  designed  to  supersede  the  review 
under  assignments  of  error,  but  on  the  con- 
trary, permitted  relief  when  It  appeared 
from  the  record  that  the  plaintiff  In  error 
had  suffered  manifest  wrong  or  Injury 
whether  objection  was  made  thereto  or  not, 
and  whether  a  bill  of  exceptions  was  settled, 
signed,  and  sealed  thereto  and  error  assign- 
ed thereon-  or  not.  There  Is  certainly  noth- 
ing In  this  statement  of  the  learned  chancel- 
lor to  the  effect  that  a  dual  review  may  be 
had  In  causes  taken  up  under  section  136. 
Of  course,  the  act  under  discussion  does  not 
operate  to  nullify  the  exceptions  taken  on 
tbe  trial;  it  permits  them  to  stand  and  be 
reviewed  along  with  the  causes  assigned  for 
reversal.  This  is  borne  out  by  the  expres- 
sion "whether  objection  was  made  thereto  or 
not";  the  plain  meaning  being  that.  If  ob- 
jection were  made,  then  just  as  certainly  the 
relief  afforded  by  section  136  is  to  be  grant* 
ed  as  though  the  objection  had  not  been  tak- 
en at  the  trial  and  was  only  specified  as  a 
cause  for  reversal  under  section  137.  Nor 
does  the  further  language  of  the  learned 
chancellor  (on  page  639  of  70  N.  J.  Law, 
page  399  of  58  Atl.),  to  the  effect  that  the 
purpose  of  the  act  Is  to  permit  a  review  for 
errors  assigned  and  for  matters  appearing 
In  the  record  disclosing  that  manifest  wrong 
has  been  done  to  the  plaintiff  by  the  course 
taken  at  the  trial,  make  It  necessary  to  save 
to  the  defendant  tbe  advantage  of  a  strict 
bill  of  exceptions  brought  up  with  the  entire 
record  of  the  case,  when  that  record  disclos- 
es that  no  wrong  or  injury  was  done  to  the 
defendant  on  the  trial   In  the  court  below. 

The  foregoing  observations  lead  to  the  In- 
evitable conclusion  that  the  Supreme  Court 
In  the  case  sub  judlce  rightly  decided  that, 
having  resorted  to  a  review  of  the  entire 
proceedings  had  upon  the  trial,  "the  defend- 
ant Is,  by  the  express  words  of  the  statute, 
entitled  to  a  reversal  of  the  judgment  against 
him  only  when  'it  appears'  that  he  has  'suf- 
fered manifest  wrong  or  injury'  by  some  of 
such  rulings  on  evidence,  or  denials  of  mat- 
ter of  discretion,  or  by  something  contained 
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in  the  charge.  The  question,  therefore, 
which  these  causes  of  reversal  present  for 
determination.  Is  not  whether  the  rulings  on 
evidence  complained  of  were  erroneous,  but 
whether  it  appears,  from  an  examination  of 
the  whole  proceedings  had  at  the  trial,  that 
the  defendant  suffered  manifest  wrong  or 
injury  thereby.  •  *  •  The  excluded  evi- 
dence was  therefore  merely  cumulative,  and 
it  is  not  perceived  how  it  can  be  logically 
said  that  the  defendant  has  suffered  mani- 
fest wrong  or  Injury  by'  the  refusal  to  admit 
testimony  which  merely  supports  the  exist- 
ence of  an  uncontroverted  fact  that  has  been 
proved  by  other  evidence  in  the  case." 

Mr.  Justice  TRENCHARD  and  Judge 
WHITE  authorize  me  to  say  that  they  are  in 
entire  accord  with  the  views  above  expressed. 
In  our  opinion  the  judgment  of  the  court  be- 
low should  be  affirmed. 


In  re  H C ,  Jr. 

(Court  of  Chancery  of  New  Jersey.     Dec.  6, 
1912.) 

(Syllalut  ly  the  Court.) 

1.  Equity  (|  393*)— Mastbb  in  Chancebt— 
Revocation  of  Commission— Grounds. 
Annexed  to  a  bill  for  injunction  and  relief 
was  an  affidavit  made  by  a  master  in  chancery, 
setting  forth,  among  other  things,  that  a  man 
and  woman  whom  he  did  not  know  called  upon 
him,  and  represented  themselves  to  be  A  Di  S. 
and  wife,  and  requested  him  to  draw  deeds  for 
a  property  standing  in  the  wife's  name  to  one 
T.  A.,  and  from  him  to  A.  Di  S.,  the  alleged 
husband.  All  this  was  done;  the  master  tak- 
ing the  acknowledgments  of  the  parties  to  the 
respective  deeds,  and  they  were  afterwards  re- 
corded. Thus  it  appeared  that  the  master  did 
not  know  A.  Di  S.  and  the  woman  (who,  in 
fact,  personated  his  wife);  but,  as  it  appeared 
that  he  might  have  known  T.  A.,  the  chancel- 
lor wrote  him  a  letter  of  inquiry,  to  which  be 
replied  that  T.  A.  was  introduced  to  him  by  A. 
Di  S.  on  the  day  of  the  deed  from  him  (T.  A.) 
to  A.  Di  S.  was  executed  and  acknowledged. 
It  then  appearing  that  the  master  did  not  know 
any  of  the  parties  executing  and  acknowledging 
the  instruments  for  want  of  acquaintance  with 
A.  Di  S„  a  rule  was  made  requiring  him  to 
show  cause  why  he  should  not  be  deprived  of 
his  office  of  master  in  chancery,  and  why  his 
commission  should  not  be  superseded  and  re- 
turned into  court  to  be  vacated  and  ca'celed, 
or  why  he  should  not  be  otherwise  disciplined 
and  punished  for  his  unlawful  execution  of  his 
office. 

Upon  the  return  of  the  rule,  the  master  show- 
ed by  credible  evidence  that  he  in  fact  did 
know  A.  Di  S.  prior  to  drawing  and  taking  the 
acknowledgments  to  the  conveyances,  and  that 
the  woman  who  falsely  personated  his  wife 
was  introduced  by  him  to  the  master  as  his 
wife,  and  that  he  also  introduced  T.  A  to 
him.  The  master's  excuse  for  making  the  mis- 
leading affidavit,  which  was  drawn  for  him  by 
the  complainant  s  solicitor  (apparently  without 
fault  on  the  part  of  the  solicitor),  was  that, 
while  it  did  not  exactly  meet  with  his  approval, 
he  signed  it  in  order  to  save  delay,  and  in  the 
belief  that  he  would  soon  be  called  as  a  wit- 
ness in  the  case  when  he  could  go  into  details 
and  make  an  explanation.  Upon  all  the  fore- 
going facts: 
Held,  that  the  master's  conduct,  grossly  care- 


less and  reprehensible  as  It  was,  does  not  in- 
volve moral  turpitude,  and  that  the  proprieties 
of  the  case  do  not  require  the  revocation  of 
his  commission  as  master  in  chancery  or  that 
he  be  otherwise  punished;  sufficient  discipline, 
in  the  court's  opinion,  arising  out  of  toe  expo- 
sure of  tbe  matter  and  the  censure  herein  and 
hereby  visited  upon  him. 

lEd.  Note.— For  other  cases,  see  Equity, 
Cent  Dig.  If  852,  853;   Dec.  Dig.  {  393.* j 

2.  Equitt  (|  393*)— Notaries  ft  2*)  —  AC- 
knowledgment— removal— knowledge  as 
to  Pasties. 

Before  a  master  in  chancery  or  other  of- 
ficer intrusted  with  that  power  and  authority 
may  take  acknowledgments  to  deeds  of  cuu- 
veyance  and  other  instruments  under  suction 
22  of  the  act  concerning  conveyances  (2  Comp. 
St,  1910,  p.  1542),  he  must  be  satisfied  that  the 
party  making  tbe  acknowledgment  is  tbe  Iden- 
tical grantor  named  in  the  instrument.  lie 
cannot  be  so  satisfied  unless  the  grantor  is 
known  to  him.  He  need  not  be  well  Known,  he 
may  be  only  casually  known,  but  in  one  way 
or  another  he  must  be  known;  that  is,  the 
officer  taking  the  acknowledgment  must  be  sat- 
isfied in  bis  conscience  that  the  party  making 
it  is  the  identical  person  named  in  and  who  ex- 
ecuted the  instrument.  Knowledge  of  the 
grantor  may  be  acquired  by  introduction  from 
one  with  whom  the  officer  is  acquainted,  and 
in  whom  he  has  such  confidence  that  he  has 
no  doubt  but  that  the  person  introduced  is 
the,  person  he  Is  represented  to  be.  If  in  such 
a  situation  tbe  officer  is  purposely  or  innocent- 
ly deceived,  no  criticism  can  properly  be  level- 
ed against  him.  His  action  In  certifying  an 
acknowledgment  after  such  an  introduction  of 
the  grantor  would  be  blameless,  even  if  he 
were  deceived.  When  a  man  appears  before  an 
officer,  introduces  himself,  produces  an  instru- 
ment which  he  says  he  desires  to  execute,  if 
then  the  officer  takes  and  certifies  an  acknowl- 
edgment, certifies  that  he  is  satisfied  that  a 
perfect  stranger  is  the  identical  grantor  named 
in  the  instrument,  he  solemnly  certifies  to  an 
untruth  and  should  be  deprived  of  his  office,  or 
otherwise  appropriately  punished;  and  it  seems 
he  would  be  liable  for  damages  sustained  by 
reason  of  his  false  certificate,  if,  in  fact,  the 
grantor  was  falsely  personated. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent. 
Dlb  gi  &,Z  SoiJ;  Dec.  L.:o.  (305:*  Notaries, 
Cent  Dig.  ||  l%r6,  8-10;  Dec.  Dig.  |  2.*] 

Rule  to  show  cause  why  the  commission  of 

H C ,   Jr.,   as  master  in  chancery, 

should  not  be  revoked  for  unlawful  execution 
of  his  office.    Rule  discharged. 

H O ,  Jr.,  pro  so. 

WALKER,  Ch.  A  bill  was  recently  filed 
(Di  Sapio  v.  Di  Sapio,  35,191),  In  which  the 
complainant  alleged  that  her  husband,  who 
was  residing  separate  and  apart  from  her, 

appeared  before  H C ,  Jr.,  a  master 

In  chancery,  with  a  woman  whom  be  repre- 
sented to  be  his  wife,  and  informed  the  mas- 
ter that  she  was  desirous  of  conveying  to 
him  a  property,  the  title  to  which  stood  in 

her  name;    whereupon   Mr.  C drew  a 

deed  from  Di  Sapio  and  the  woman,  describ- 
ing her  as  his  wife,  to  one  Atellizzi,  and  a 
deed  from  him  to  the  man  DI  Sapio,  and 
took  the  acknowledgments  to  both  deeds. 
The  bill,  which  was  filed  by  Di  Saplo's  wife, 
alleges  false  personation  of  her  by  the  wom- 
an, who,  with  her  husband,  made  the  deed  to 
Atellizzi,  and  prays  to  have  the  deed  an- 


•For  other  cases  see  ume  topic  and  section  NUMBKR  In  Deo.  Dig.  *  Am.  Dig.  Key-No.  8erles  *  B.pT  Indexes" 
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nulled.  Bet  aside,  and  delivered  up  to  be  can- 
celed. 

[1]  The  bill  of  complaint  was  presented  to 
me  on  an  application  for  a  preliminary  in- 
junction, and  annexed  to  It  was  an  affidavit 

by  Mr.  C himself.    In  it  he  says:    "A 

man  and  woman  of  the  Italian  race,  who 
were  unknown  to  deponent,  appeared  at  his 
office,  and  pretended  and  represented  them- 
selves to  be  Antonio  Dl  Saplo  and  Maria  Dl 
Sapio,  his  wife,  stating  that  the  said  Maria 
Dl  Saplo  was  the  owner  of  lands  and  premis- 
es in  the  city  of  Long  Branch,  tn  this  state, 
which  are  more  particularly  described  In 
the  foregoing  bill  of  complaint,  and  request- 
ing that  deeds  be  drawn  conveying  the  said 
lands  and  premises  to  the  said  Antonio  Dl 
Saplo;  that  the  said  conveyance  was  made 
through  an  Intermediary,  one  Thomas  Atel- 
lizzl, on  the  day  last  above  mentioned,  when 
the  said  woman,  who  represented  herself  to 
be  Maria  Dl  Saplo,  executed,  acknowledged, 
and  delivered  a  deed  of  conveyance  for  the 
said  lands'  and  premises,  the  said  Antonio 
Dl  Sapio  joining  therein,  to  the  said  Thomas 
Atellizzl,  dated  on  the  same  day  and  year, 
who  by  deed  dated  on  the  same  day  and 
year  conveyed  the  said  lands  and  premises 
to  the  said  Antonio  Dl  Saplo  In  fee  simple 
absolute,  both  of  which  said  deeds  were  sub- 
sequently recorded  in  the  clerk's  office  of  the 
county  of  Monmouth."  The  master  in  his 
affidavit  further  says  that  afterwards  he  was 
Introduced  to  Maria  Dl  Sapio,  the  wife  of 
Antonio,  by  the  solicitor  of  the  complainant, 
and  that  she  was  not  the  woman  who  ap- 
peared before  him  in  the  company  of  Antonio 
and  represented  herself  to  be  his  wife,  and 
who,  with  him,  executed,  acknowledged,  and 
delivered  the  deed  to  AtellizzL 

It  thus  appeared  before  me  by  the  master's 
own  sworn  statement  that  he  did  not  know 
Dl  Saplo  and  the  woman  who  represented 
herself  to  be  his  wife  when  to  a  deed  from 
them  to  one  Atellizzl  he  took  and  certified 
an  acknowledgment.  Including  a  separate  ac- 
knowledgment of  the  alleged  wife,  which 
made  the  Instrument  evidence  and  entitled 
It  to  be  recorded.  He  did  not  state,  however, 
that  he  did  not  know  Atellizzl,  but  it  was  to 
be  Inferred  that  he  did  not  Now,  it  appear- 
ed to  me  that  the  master  did  not  know  Dl 
Sapio  and  the  woman  when  they  called  upon 
htm,  but  that  he  might  have  known  Atellizzl, 
and  that  the  latter  might  afterwards  have 
made  him  acquainted  with  Dl  Saplo  and  the 
woman,  Introducing  her  as  his  wife,  before 
the  execution  and  acknowledging  of  the  deed 
from  them,  although  the  presumption  was 
clearly  the  other  way;  and,  not  wishing  to 
do  the  master  an  Injustice,  I  wrote  him  a 
letter  asking  him  if  he  knew  Atellizzl,  to 
which  he  replied  that  Atellizzl  was  introduc- 
ed to  him  by  Dl  Sapio  on  the  day  that  the 
deed  from  him  (Atellizzl)  to  Dl  Sapio  was 
executed  and  acknowledged. 

Upon  tins  state  of  facts  being  made  to  ap- 
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pear,  I  entered  a  role  which,  after  certain 
preliminary  recitals,  concluded  as  follows: 
"That  at  and  before  the  time  of  the  taking 
and  certifying  of  the  said  acknowledgments, 

and  since,  the  said  H C ,  Jr.,  was 

unacquainted  with  and  did  not  know  either 
the  said  Antonio  Di  Saplo  or  the  said  woman 
representing  herself  to  be  Maria  Di  Sapio, 
or  the  said  Thomas  Atellizzl,  from  all  of 

which  It  appears  that  the  said  H C , 

Jr.,  took  said  acknowledgments  In  violation 
of  section  22  of  'An  act  respecting  convey- 
ances' (Revision  of  1898  [2  Gomp.  St  1010, 
p.  1642]),  which'  provides  that  deeds  and  cer- 
tain other  instruments  may  be  acknowledged 
before  certain  officers,  including  masters  in 
chancery,  such  officers  being  satisfied  that 
the  parties  are  the  grantors  In  such  deeds 
or  Instruments,  and  it  appearing  that  the 

said  H O- — ,  Jr.,  was  not  and  could 

not  have  been,  satisfied  that  said  parties 
were  the  grantors  in  said  deeds — that  is, 
the  true  and  lawful  grantors  mentioned  and 
described  in  said  deeds — and  that  therefore, 
he  unlawfully  executed  his  office  as  master 
in  chancery.    It  is  therefore  hereby  ordered 

that  the  said  H O ,  Jr.,  do  show 

cause  before  the  Chancellor  at  the  state 
house  In  Trenton  on  Tuesday,  the  24th  of 
September  instant  (1012),  at  10  o'clock  In  the 
forenoon,  why  he  should  not  be  deprived  of 
his  office  as  master  In  chancery  of  New  Jer- 
sey, and  why  his  commission  as  such  should 
not  be  superseded  and  returned  Into  court 
to  be  vacated  and  canceled,  or  why  he  should 
not  be  otherwise  disciplined  and  punished 
for  his  unlawful  execution  of  his  office  as 
aforesaid." 

Upon  the  return  of  the  rule,  the  master, 
who  is  also  an  attorney  and  solicitor,  some- 
what to  my  astonishment  asserted  that  he 
knew  Di  Saplo  previously  to  his  visit  to  him 
(the  master)  on  the  occasion  of  his  present- 
ing the  woman  as  his  wife,  and  requesting 
the  drawing  of  the  conveyances.  His  story 
can  better  be  told  perhaps  in  his  own  lan- 
guage as  it  appears  in  his  affidavit  on  the 

return   of   the   rule.     It  Is   this:      "H 

O ,  Jr.,  being  duly  sworn  according  to 

law,  on  his  oath,  deposes  and  says:  That 
he  Is  a  counselor  at  law  of  the  said  state  of 
New  Jersey,  a  master  of  the  Court  of  Chan- 
cery, and  one  of  the  firm  of  W.I.4E  0 , 

maintaining  an  office  In  the  city  of  Long 
Branch,  in  the  county  and  state  aforesaid, 
where  he  resides;  that  on  or  about  the 
second  day  of  December,  one  thousand  nine 
hundred  and  ten,  Mr.  Edward  Dambrisi,  an 
Italian  gentleman,  whom  deponent  had  pre- 
viously known  for  some  time,  brought  Mr. 
Antonio  Dl  Saplo  to  their  office  and  intro- 
duced him  to  deponent  In  the  presence  of 

W I.    O— — ,    deponent's   father;    that 

then  and  there  the  said  Antonio  Dl  Sapio 
stated  to  deponent  that  his  wife,  Maria  Di 
Saplo,  was  the  owner  of  a  certain  property 
on  Laird  street  in  the  said  city,  and  that 


Digitized  by 


Google 


838 


86  ATLANTIC  REPORTER 


(N.J. 


she  desired  to  convey  the  same  to  him,  her 
husband;  not  having  her  deed  for  the  said 
property  with  him  at  that  time,  the  said  An- 
tonio Dl  Saplo  returned  later  in  the  day  and 
produced  to  deponent  two  title-deeds  for  the 
said  property,  showing  that  the  title  thereof 
stood  In  the  name  of  the  said  Maria  Dl 
Sapio,  and  said  that  Mr.  Thomas  Atelllzzl 
would  act  as  the  third  party  through  whom 
the  property  might  be  conveyed;  that  the 
said  Dl  Saplo  then  and  there  requested  de- 
ponent to  draw  deeds  conveying  the  said 
property  to  him,  and  said  that,  If  deponent 
would  draw  the  said  deeds,  they  would  come 
up  the  following  day  and  execute  them. 

"And  deponent  further  says  that  he  pre- 
pared the  said  deeds,  as  requested,  and  dat- 
ed them  the  third  day  of  December,  one  thou- 
sand nine  hundred  and  ten;  that  on  the 
day  and  year  last  aforesaid  the  said  Dl 
Sapio  again  called  at  the  said  office,  and  in- 
formed deponent  that  they  would  not  be  up 
that  day  to  sign  the  deeds,  as  his  wife  had 
run  away,  and  he  requested  deponent  to 
hold  the  said  deeds  until  she  returned ;  that 
afterward  the  said  Di  Saplo  called  again  at 
the  said  office  on  several  different  days,  and 
Informed  deponent  that  she  had  not  yet  re- 
turned home. 

"And  deponent  further  says  that  after- 
wards, to  wit,  on  the  fourteenth  day  of  De- 
cember, one  thousand  nine  hundred  and  ten, 
the  said  Di  Sapio  called  again  at  the  said 
office,  and  brought  with  him  an  Italian  wo- 
man whom  he  Introduced  to  deponent  as  Mrs. 
Dl  Saplo,  his  wife,  and  said  that  they  had 
come  up  to  sign  the  deed;  that  deponent 
talked  to  her,  and  she  told  him  that  she  de- 
sired to  convey  her  said  property  to  her 
husband,  and  that  her  husband  had  Inform- 
ed her  all  about  the  said  deeds;  that  de- 
ponent read  over  to  them  the  first  deed  and 
she  Informed  him  that  she  could  not  write 
her  name  In  English,  but  would  make  her 
mark;  that,  upon  referring  to  the  afore- 
said title  deeds,  deponent  then  observed  that 
In  one  of  them  the  said  Maria  Dl  Saplo  had 
there  also  made  her  mark;  that  then  and 
there  they  executed  the  said  deed  for  the 
said  property  to  the  said  Thomas  Atelllzzl, 
dated  as  aforesaid,  and  acknowledged  the 
same  in  due  form  of  law  before  deponent  as 
a  master  In  chancery,  and  that  thereupon 
deponent  certified  said  acknowledgments  up- 
on the  said  deed;  that  before  leaving  that 
day  the  said  Dl  Saplo  Informed  deponent 
that  Mr.  Atelllzzl  was  working  that  week, 
and  would  not  be  up  then,  but  that  Just  as 
soon  as  he  had  a  day  off  he  would  be  up 
and  sign  the  other  deed.  And  deponent  fur- 
ther says  that  subsequently,  to  wit,  on  the 
twentieth  day  of  December,  one  thousand 
nine  hundred  and  ten,  the  said  Dl  Sapio 
called  again  at  the  said  office,  and  brought 
with  him  Mr.  Thomas  Atelllzzl,  and  intro- 
duced him  to  deponent,  saying  at  the  same 
time  that  he  was  the  man  who  had  come 


up  to  sign  the  deed;  that  deponent  talked 
to  the  said  Thomas  Atelllzzl,  and,  when  de- 
ponent spoke  of  signing  the  other  deed,  Mr. 
Atelllzzl  replied  that  that  was  what  he  had 
come  up  for;  that  Mr.  Dl  Sapio  had  told 
him  about  It;  that  deponent  read  over  the 
said  deed  to  him;  and  that  then  and  there 
the  said  Thomas  Atelllzzl  executed  the  oth- 
er deed  for  the  said  property  to  the  said 
Antonio  Dl  Sapio,  dated  as  aforesaid,  and 
acknowledged  the  same  In  due  form  of  law 
before  deponent  as  a  master  In  chancery, 
and  that  thereupon  deponent  certified  said 
acknowledgment  upon  the  said  deed  And 
deponent  further  says  that,  being  so  ac- 
quainted with  and  knowing  the  said  parties, 
he  was  satisfied  that  the  said  Antonio  Dl 
Sapio  and  Maria  Di  Sapio,  his  wife,  and 
the  said  Thomas  Atelllzzl  were  the  grantors 
In  the  said  respective  deeds;  and  that  the 
said  deeds  were  executed  and  acknowledged 
according  to  law.  And  deponent  further 
says  that  on  July  11,  1912,  he  signed  an 
affidavit  which  was  attached  to  and  made  a 
part  of  the  bill  of  complaint  In  the  case  of  Di 
Sapio  v.  Di  Saplo  et  aL,  which  said  affidavit 
did  not  set  forth  that  deponent  knew  the  said 
Antonio  Dl  Saplo,  Maria  Dl  Sapio  (the  wo- 
man who  signed  the  said  deed),  or  Thomas 
Atelllzzl,  or  that  deponent  was  satisfied  as  a 
master  of  this  court  that  they  were  the 
grantors  named  in  the  said  deeds  at  the  time 
of  taking  the  said  acknowledgments;  that 
deponent  did  not  exactly  approve  of  the  said 
affidavit  at  the  time  of  signing  it,  and  he  so 
expressed  himself  at  that  time  to  his  said 
father,  before  whom  deponent  was  sworn; 
that  deponent  signed  the  same,  however,  to 
save  any  further  delay,  thinking  that  the 
solicitors  had  drawn  it  purposely  in  general 
terms,  and  expecting  soon  to  supplement  It 
by  giving  the  facts  more  fully  in  his  testi- 
mony at  the  hearing  of  the  said  cause;  that 
deponent  returned)  the  said  affidavit  and 
bill  to  Mr.  William  N.  Cooper,  one  of  the 
said  solicitors  In  the  said  case  from  whom 
he  received  them  on  the  day  and  year  last 
aforesaid,  together  with  a  letter  stating  that 
the  said  affidavit  did  not  exactly  meet  with 
deponent's  approval,  and  giving  his  reasons 
as  aforesaid  for  signing  the  same." 

The  master's  father  corroborates  bis  son 
by  an  affidavit,  In  which  he  states  he  was 
present  when  Dambrlsl  brought  Dl  Sapio 
to  their  office  and  introduced  him  to  his  son, 
that  he  was  present  also  the  next  day  when 
Dl  Saplo  called  again  and  said  that  his  wife 
had  run  away,  and  was  present  afterwards 
when  Dl  Sapio  called  on  several  different 
days.  He  says  further  that,  before  his  son 
signed  the  affidavit  above  referred  to,  he 
heard  him  say  that  it  did  not  exactly  meet 
with  his  approval,  that  It  was  drawn  In  too 
general  a  way,  but  that  he  would  sign  it  to 
save  delay  as  he  expected  soon  to  be  called 
to  give  the  facts  at  the  hearing,  and  that 
his  son  at  the  time  he  returned  the  affidavit 
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to  the  solicitor  sent  Mm  a  letter  to  that 
effect.  Tbe  master  also  submitted  an  affida- 
vit of  Lillie  Celli,  the  daughter  of  Dambrisi, 
who  says  that  her  father,  a  citizen  of  the 
United  States  who  has  lived  In  Long  Branch 
over  30  years,  is  now  in  the  kingdom  of 
Italy,  and  will  probably  not  return  to  this 
country  before  next  spring.  This,  of  course, 
was  put  in  to  excuse  the  want  of  an  affidavit 
from  Dambrisi. 

Tbe  solicitor  of  the  complainant  makes  an 
affidavit  on  behalf  of  the  master,  in  which 
he  states  that  he  prepared  a  form  of  affida- 
vit to  be  signed  by  him  which  he  mailed  to 
the  master  for  the  purpose  of  having  it  ex- 
ecuted; that  it  was  executed  and  returned 
with  a  letter,  which  he,  the  solicitor,  had 
been  unable  to  find,  but  that  his  recollection 
is  clear  that  it  said  that  the  affidavit  did  not 
exactly  meet  with  the  master's  approval, 
but  that  he  had  signed  It  in  order  to  save 
delay;  and  that  he  undoubtedly  would  be 
called  as  a  witness  in  the  case,  and  then 
would  go  into  details  more  fully.  In  fact, 
the  complainant  has  two  solicitors,  and  both 
swear  that  they  saw  the  letter  which  the 
master  says  he  wrote  and  sent  with  the  affi- 
davit 

It  must  be  admitted  that  a  man  who  will 
make  an  affidavit  which  he  did  "not  exactly 
approve  of  *  *  *  at  the  time  of  signing 
it"  is  very  free  with  his  oath,  even  If  he  "so 
expressed  himself  at  that  time."  When  the 
affidavit  which  he  made  for  the  complainant 
was  sent  him,  and  which  did  not  state  the 
facts  truly,  as  he  says,  he  was  at  liberty  to 
change  it  before  executing  it,  so  that  the 
truth,  which  it  would  seem  was  of  almost 
vital  Interest  to  him,  would  appear.  Why  he 
did  not  do  bo  he  but  feebly  explains.  How- 
ever, such  conduct,  grossly  careless  and  rep- 
rehensible as  it  Is,  does  not,  I  presume, 
make  a  cause  of  moral  turpitude  against 
the  person  involved. 

[2]  I  greatly  fear  that  some  masters  In 
chancery  and  other  officers  Intrusted  with 
the  power  and  authority  to  take  acknowledg- 
ments to  deeds  of  conveyance  and  other  In- 
struments do  not  fully  appreciate  their  re- 
sponsibility, and  do  not  fully  understand 
what  is  required  of  them  in  the  way  of  exe- 
cuting- their  office  in  these  instances.  The 
statute  (Comp.  Stat  p.  1642,  S  22)  provides 
that  certain  officers,  including  masters  in 
chancery,  may  take  acknowledgments  of 
deeds  of  conveyance  and  other  instruments, 
"such  officers  having  first  made  known  the 
contents  thereof  to  such  party  making  such 
acknowledgment  and  being  also  satisfied  that 
such  party  is  the  grantor  in  such  deed  or 
instrument" 

Now,  it  must  be  perfectly  obvious  that  no 
one  can  be  satisfied  of  the  Identity  of  an- 
other unless  that  other  is  known  to  him.  He 
need  not  be  well  known,  he  may  be  only 
casually  known,  but  in  one  way  or  another 
he  must  be  known;  that  is,  the  officer  taking 
the  acknowledgment  must  be  satisfied  in  his 


conscience  that  the  party  making  the  ac- 
knowledgment is  the  identical  person  named 
in  and  who  executed  the  instrument  Knowl- 
edge of  the  grantor  may  be  acquired  by  in- 
troduction from  one  with  whom  the  officer  is 
acquainted,  and  in  whom  he  has  such  confi- 
dence that  he  has  no  doubt  but  that  the  per- 
son Introduced  is  the  person  he  is  repre- 
sented to  be.  If  in  such  a  situation  the  of- 
ficer is  purposely  or  innocently  deceived,  no 
criticism  can  properly  be  leveled  against 
him.  His  action  in  certifying  an  acknowl- 
edgment after  such  an  introduction  of  the 
grantor  would  be  blameless,  even  If  he  were 
deceived.  When  a  man  appears  before  an 
officer,  Introduces  himself,  produces  an  in- 
strument which  he  says  he  desires  to  exe- 
cute, if  then  the  officer  takes  and  certifies  au 
acknowledgment  certifies  that  he  is  satisfied 
that  a  perfect  stranger  is  the  identical  gran- 
tor named  in  the  Instrument  he  solemnly 
certifies  to  an  untruth,  and  should  be  depriv- 
ed of  his  office,  or  otherwise  appropriately 
punished.  And  be  is  doubtless  liable  for 
damages  sustained  by  reason  of  his  false  cer- 
tificate, if,  In  fact  the  grantor  was  falsely 
personated.  1  Cyc.  628.  A  well-considered 
case  on  the  subject  under  discussion  is  that 
of  Wood  v.  Bach,  64  Barb.  (N.  X.)  134,  at 
page  142,  in  which  the  remarks  of  Judge 
Oardozo  are  particularly  apposite.  He  said: 
"The  statute  requires  that  an  officer  taking 
an  acknowledgment  shall  know  or  have  satis- 
factory evidence  that  the  person  making  such 
acknowledgment  is  the  individual  described 
in  and  who  executed  the  conveyance;  but  it 
nowhere  prescribes  either  how  such  knowl- 
edge shall  have  been  acquired,  nor  that  it 
must  have  existed  for  any  definite  period  of 
time.  That  being  so,  who  shall  fix  a  rule  by 
which  it  shall  be  determined  whether  the 
commissioner  was  Justified  either  by  the 
length  of  his  acquaintance,  or  the  method  of 
forming  it  in  certifying  that  he  knew  the 
party?  Must  it  not  necessarily  be  a  question 
for  the  conscience  of  the  officer  taking  the  ac- 
knowledgment and  is  not  that  Just  where 
the  statute  meant  to  leave  it  if  there  were 
anything  at  all  upon  which  the  officer's  con- 
science could  be  called  upon  to  act?  As  no 
specific  period  of  prior  acquaintance  is  fixed 
by  the  statute,  who  shall  say  that  one  month 
would  not  be  sufficient  if  the  officer  taking 
the  acknowledgment  so  regard  it?  And  if 
one  month,  why  not  an  hour,  or  the  moment 
at  which  the  acknowledgment  is  taken?  It 
is  clear  that  the  right  to  take  the  acknowl- 
edgment does  not  depend  upon  the  length  of 
the  officer's  acquaintance  with  the  person. 
Is  that  right  dependent  on  the  manner  in 
which  the  officer's  knowledge  is  acquired 't 
The  statute  does  not  say  so.  The  means 
through  which  the  officer  obtains  knowledge 
of  the  person's  identity  are  not  material 
One  officer  might  consider  a  person  known 
to  him  through  a  method  that  another  might 
entirely  reject  But  in  this  case  the  usual 
means  of  knowledge  were  acted  on  and  re- 
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ceived  by  the  officer  as  sufficient  Knowledge 
of  persons  and  their  Identity  Is  most  'fre- 
quently acquired  by  Introduction  through 
mutual  friends,  and,  when  such  Introduction 
has  taken  place,  the  parties  certainly  know 
each  other.  Every-day  men,  in  social  life, 
thus  become  known  to  each  other,  and  I  nev- 
er heard  that  such  an  introduction  was  not 
sufficient,  or  that  any  length  of  time  after  it 
must  elapse,  to  Justify  a  statement  or  certif- 
icate that  they  were  acquainted.  When  an 
introduction  does  not  proceed  from  such  a 
source  as  satisfies  the  officer's  conscience,  un- 
doubtedly he  should  not  certify  that  he 
knows  tiie  party,  but  should  require  'evi- 
dence' which,  of  course,  must  be  on  oath; 
but  when  the  character  of  the  Introducer, 
whom  the  officer  knows,  conveys  knowledge 
to  the  officer's  conscience,  he  may  well  be 
satisfied  and  may  properly  give  the  certifi- 
cate. In  this  case  the  parties  making  the 
acknowledgments  were  introduced  to  the  of- 
ficer, the  ordinary  way  of  becoming  known, 
by  one  In  whom  he  had  such  confidence  that 
•he  had  no  doubt'  that  they  were  the  persons 
they  purported  to  be.  Upon  that,  In  social 
life,  be  would  have  been  regarded  as  knowing 
them,  and  knowing  them  In  social  life  he  had 
the  right,  If  his  own  conscience  were  con- 
vinced, from  that  knowledge  of  their  identi- 
ty, to  take  their  acknowledgments  In  his  of- 
ficial capacity." 

Upon  this  whole  matter  I  have  been  able 
to  arrive  at  the  conclusion  that  the  pro- 
prieties of  the  case  do  not  call  for  the  re- 
moval of  the  master  from  his  office  or  that 
he  be  otherwise  punished;  sufficient  disci- 
pline, In  my  opinion,  arising  out  of  the  ex- 
posure of  the  matter,  and  the  censure  neces- 
sarily herein  and  hereby  visited  upon  him. 


MACHLIN  v.  PENNSYLVANIA  R.  CO. 

(Supreme   Court   of  New   Jersey.     Dec.   17, 
1912.) 

(ByUabu*  by  the  Court.) 

X,  Cabbiebs  (I  820*)— Injury  to  Passenger 
— Evidence— Directing  Vebdict. 

A  motion  to  nonsuit  was  properly  denied, 
where  the  evidence  justified  a  finding  that  the 
plaintiff,  a  passenger,  was  injured  through  the 
giving  way  of  the  adjustable  handrail,  which 
he  took  hold  of  In  boarding  a  vestibule  car 
of  toe  defendant's  train,  because  the  lower 
end  of  the  rail  had  not  been  put  in  the  socket 
by  the  defendant's  servant,  who  adjusted  It  for 
the  assistance  of  passengers  boarding  the  car 
at  that  stop. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dlf.  li  1118,  1126,  1140,  1153,  1160, 
1167,  1179,  1190,  1217.  1233,  1244,  1248,  1315- 
1325;    Dec  Dig.  f  320.*] 

2.  Trial  (|  386*)— Bt  Judge— Requests. 

Requests  to  apply  certain  rules  of  law, 
submitted  to  a  judge  sitting  without  a  jury,  are 
properly  refused,  when  they  are  either  un- 
sound or  inapplicable  to  the  facts  in  evidence. 
!  [Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  If  901,  902;    Dec  Dig.  f  886.*] 


Appeal  from  District  Court  of  East  Or- 
ange. 

Action  by  Jacob  Machlln  against  the  Penn- 
sylvania Railroad  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.    Affirmed. 

Argued  June  term,  1912,  before  TRENCH- 
ARD,  PARKER,  and  MINTURN,  JJ. 

Vredenburgh,  Wall  &  Carey,  of  Jersey 
City,  for  appellant  Charles  M.  Mason,  of 
Newark,  for  appellee. 

TRBNCHARD,  J.  [1]  This  Is  the  defend- 
ant's appeal  from  a  judgment  rendered  for 
the  plaintiff  by  the  judge  of  the  district 
court  Bitting  without  a  jury.  From  the  evi- 
dence at  the  trial  It  was  open  to  the  Judge  to 
find  that  the  plaintiff,  a  passenger,  was  in- 
jured through  the  giving  way  of  an  adjust- 
able handrail,  which  he  took  hold  of  In 
boarding  a  vestibule  car  of  the  defendant's 
train  at  Newark,  because  the  lower  end  of 
the  rail  had  not  been  put  in  the  socket  by 
the  servant  who  adjusted  it  for  the  assist- 
ance of  passengers  boarding  the  car  at  that 
stop.  The  Judge  rendered  a  judgment  com- 
pensating the  plaintiff  for  his  Injury.  We 
think  the  motion  for  nonsuit  was  properly 
denied.  There  was  a  reasonable  Inference  of 
a  negligent  omission  of  the  servant  In  fail- 
ing to  secure  the  rail  properly,  deduclble 
from  the  fact  that  It  was  out  of  the  socket 
when  the  plaintiff  grasped  It 

[2]  At  the  conclusion  of  the  case  the  judge 
was  requested  to  apply  certain  rules  of  law 
in  accordance  with  the  procedure  pointed  out 
in  Mills  v.  Mott  59  N.  J.  Law,  15,  34  AtL 
947.  Di  effect  he  refused  to  apply  them. 
This  was  proper,  If  they  were  either  unsound 
or  inapplicable  to  the  facts  In  evidence.  We 
think  they  were.  The  first  and  third  were 
inapplicable,  and  the  second,  fourth,  and 
fifth  were  wrong  In  law. 

The  judgment  will  be  affirmed. 


KELLERS  v.  KELLERS  et  at 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
Nov.  19,  1912.) 

Wilis  (|  616*)— CoNSTSDonon— Estate  Dn- 

VIBED. 

A  will  devised  to  testator's  wife  his  en- 
tire estate  to  her.  her  heirs  and  assigns  for- 
ever, if  she  be  living  at  the  time  of  his  death, 
otherwise  "that  my  estate  be  divided  among 
my  children"  two  shares  to  each  daughter  and 
one  share  to  each  son,  and  further  provided 
that  should  the  wife  acquire  the  estate,  she 
might  dispose  of  it  by  will,  but  should  she  die 
without  making  a  will,  that  testator's  will 
should  operate  and  his  estate  be  divided  among 
his  children.  Held,  that  the  wife  merely  took 
the  right  to  enjoy  the  profits  thereof  for  life, 
and  the  further  right  to  dispose  thereof  by 
will,  so  that,  upon  her  failure  to  dispose  of 
the  estate  by  will,  testator's  chlldsen  would 
take  it  as  tenants  in  common. 

[Ed.  Note.— For  other  cases,  see  Wins,  Cent. 
Dig.  H  1418-1430;    Dec.  Dig.  |  616.*] 
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Appeal  from  Court  of  Chancery. 

Action  by  Johanna  A.  L.  Kellers  against 
Frederick  T.  Kellers  and  others.  From  a 
decree  of  the  Court  of  Chancery  for  defend- 
ants (79  N.  J.  Eq.  412,  82  AtL  94),  plaintiff 
appeals.    Affirmed. 

John  F.  dough,  of  Mersey  City,  for  appel- 
lant Merrltt  Lane,  of  Jersey  City,  for  re- 
spondents. 

GUMMERE,  C.  J.  The  bill  In  this  case 
was  filed  under  the  act  to  quiet  title  to  lands 
(Comp.  Stat  p.  5399) ;  and  the  rights  of  the 
parties  turn  upon  the  true  construction  of 
the  following  paragraphs  contained  In  the 
will  of  Frederick  N.  Kellers,  deceased,  who 
was  the  husband  of  the  complainant  and  the 
father  of  the  defendants: 

"I  give,  devise  and  bequeath  to  my  beloved 
wife  Johannah  A.  L.  Kellers  my  entire  es- 
tate both  real  and  personal  of  whatsoever 
the  same  may  consist  and  wheresoever  sit- 
uate, to  her,  her  heirs  and  assigns  forever, 
if  she  be  living  at  the  time  of  my  decease. 
In  case  my  said  wife  should  die  before  my 
decease  it  is  my  will,  and  I  direct,  that  my 
estate  be  divided  among  my  children  *  *  * 
each  of  my  daughters  to  receive  two  por- 
tions, or  shares,  to  each  of  my  sons  one 
share,  and  to  them  and  their  assigns  for- 
ever." 

"Should  my  said  wife  acquire  my  estate 
as  aforesaid  she  may  dispose  of  my  estate 
by  will  as  she  sees  fit,  should  she  however 
die  without  making  a  will,  then  this  will 
shall  operate  and  my  estate  be  divided  be- 
tween my  children  as  hereinbefore  provided." 

The  complainant's  contention  is  that  by 
this  devise  she  took  an  absolute  estate  in 
the  lands  of  her  husband,  notwithstanding 
the  limitation  over  contained  in  it  The  de- 
fendants, on  the  other  hand,  contend  that  by 
the  proper  construction  of  the  will  their 
mother  was  given  a  life  estate  In  the  prop- 
erty with  a  power  to  dispose  of  It  by  will, 
and  not  otherwise;  and  that,  in  default  of 
her  making  such  disposition  of  it  it  will 
pass  to  them  under  their  father's  will  as  ab- 
solute owners  thereof. 

The  learned  Vice  Chancellor  held  that  the 
complainant  was  not  seised  in  fee  simple  of 
the  property  devised  by  testator's  will,  but 
that  she  had  the  right  to  enjoy  the  rents, 
issues,  and  profits  thereof  during  her  nat- 
ural life,  and  the  further  right  to  dispose 
thereof  by  a  last  will  and  testament  but  in 
no  other  way  and  that  the  defendants,  the 
children  of  the  testator,  were  entitled,  in  the 
event  of  the  complainant  dying  without  leav- 
ing a  last  will  and  testament,  to  have  the  prop- 
erty pass  to  them  as  tenants  in  common,  two 
■hares  to  each  of  the  daughters,  and  one 
share  to  each  of  the  sons. 

We  concur  in  the  result  reached  by  the 
court  below.  The  devise  which  it  was  called 
upon  to  construe  so  far  as  its  legal  effect  is 
concerned  differs  in  no  material  respect  from 


that  which  was  before  this  court  in  the  early 
case  of  Kent  v.  Armstrong,  2  Halst  Chy.  637. 
It  was  held  In  that  case  that  the  primary 
devisee  took  a  life  estate  only,  with  a  power 
of  testamentary  disposition,  and  that  in  the 
event  of  her  dying  Intestate  the  executory 
devise  over  .became  operative.  Thirty-five 
years  later  we  again  had  before  us  in  the 
case  of  Cantine  v.  Brown,  46  N.  J.  Law,  599, 
the  question  of  the  construction  of  a  devise 
similar  to  that  under  scrutiny  in  Kent  v. 
Armstrong,  and  declared  that  the  decision  in 
the  earlier  case  must  be  regarded  as  the  law 
of  construction  in  this  state  on  such  devises. 
All  that  the  Court  of  Chancery,  therefore, 
was  required  to  do  in  its  consideration  of 
this  case,  was  to  ascertain  whether  the  de- 
vise In  the  present  case  could  be  fairly  dif- 
ferentiated from  that  contained  in  the  will 
which  was  the  subject  of  litigation  in  Kent 
v.  Armstrong,  and  if  it  could  not  be,  then  to 
apply  the  rule  of  construction  promulgated 
In  that  case. 
The  decree  under  review  will  be  affirmed. 


TREASURER  OF  CITY  OF  ELIZABETH  v. 
LYTTON. 

(Supreme  Court  of  New  Jersey.    Dec.  18, 
1912.) 

(BvTMm*  by  fh»  Court.) 

1.  Theaters  and  Shows   (§  3*)— License- 
Public  Dancing. 

An  ordinance  declaring  that  "any  person 

*  •  *  who  shall  publicly  •  *  *  perform, 
or  cause  to  be  publicly  •  •  •  performed,  In 
any  place  whatever,  for  any  price,  gain  or  re- 
ward, any  »  •  »  dancing,  «  «  *  feats  of 
uncommon  dexterity  and  agility  of  the   body, 

•  *  *  and  any  *  •  •  person  having  pos- 
session or  care  of  any  building  •  *  *  who 
shall  permit  any  performance  of  any  kind  in 
such  building,  •  •  •  without  first  having 
obtained  license  for  that  purpose,  shall  be  lia- 
ble to  a  fine  of  fifty  dollars  for  every  offense," 
applies  to  an  individual  performer  who  may  be 
hired  to  help  make  np  an  exhibition. 

[Ed.  Note.— For  other  cases,   see   Theaters 
and  Shows,  Cent  Dig.  f  8;  Dec.  Dig.  §  3.*] 

2.  Cebtiobabi   (I  64*)— Review— Waiveb  of 
Objections. 

On  certiorari,  the  Supreme  Court  need  not 
consider  matters  which,  although  they  appear 
in  the  state  of  the  case,  are  not  referred  to 
In  the  argument  or  brief  presented  on  behalf  of 
the  prosecutor. 

[Ed.  Note.— For  other  cases,  see  Certiorari, 
Cent  Dig.  ||  174,  175;   Dec.  Dig.  §  64.*] 


Certiorari  by  Nellie  Lytton  to  review  a  con- 
viction of  violation  of  an  ordinance  of  the 
City  of  Elizabeth.     Conviction  affirmed. 

Argued  June  term,  1912,  before  TRBN- 
CHARD,  PARKER,  and  MINTURN,  JJ. 

Abe  J.  David,  of  Elizabeth,  for  prosecutor. 
James  O.  Connolly,  of  Elizabeth,  for  defend- 
ant 

TRENCHARD,  J.  The  prosecutor,  Nellie 
Lytton,  was  convicted  In  the  Elizabeth  police 
court  of  publicly  "dancing  and  performing 
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feats  of  uncommon  dexterity  and  agility  of 
the  body"  for  gain  or  reward,  in  a  ball  in 
Elizabeth,  without  first  having  obtained  a 
license  for  that  purpose,  contrary  to  section 
190  of  an  ordinance  of  that  city.  The  writ 
brings  under  review  the  legality  of  that  con- 
viction. 

[1]  Many  reasons  for  reversal  were  filed, 
but  counsel  for  the  prosecutor  has  condensed 
them  Into  one  proposition  which  he  has  thus 
expressed  in  his  brief:  "The  ordinance  is 
meant  to  apply,  not  to  any  individual  per- 
former or  performers  who  may  be  hired  to 
help  make  up  a  show  or  exhibition,  but  to 
the  person  or  persons  directly  responsible  for 
the  performance  or  exhibition,  either  by 
presenting  It  or  furnishing  the  place  for 
its  presentation."  That  Is  the  only  reason 
argued,  and  we  think  there  is  no  merit  in 
it  The  ordinance  alleged  to  have  been 
violated  provided:    "Sec.   190.     Any  person 

•  *  •  who  shall  publicly  •  *  *  per- 
form, or  cause  to  be  publicly  •  •  •  per- 
formed in  any  place  whatever,  for  any 
price,  gain  or  reward,  any  •  *  *  danc- 
ing, •  •  *  feats  of  uncommon  dexterity 
and  agility  of  the  body,    •    •    *    and  any 

•  *  *  person  having  possession  or  care  of 
any  building  *  •  •  who  shall  permit  any 
performance  of  any  kind  in  such  building 

•  •  •  without  first  having  obtained  license 
for  that  purpose,  shall  be  liable  to  a  fine  of 
fifty  dollars  for  every  offense."  We  think 
that  a  consideration  of  the  language  of  the 
ordinance  renders  it  quite  plain  that  it  ap- 
plies to  an  Individual  performer  who  may 
be  hired  to  help  make  up  an  exhibition,  as 
well  as  to  tbe  proprietor  of  the  place  of  the 
performance.  No  doubt,  under  It,  a  license 
obtained  by  the  proprietor  of  the  place  for 
the  entire  performance  would  protect  any  in- 
dividual performer.  But  this  latter  question 
does  not  call  for  decision  in  this  case,  since 
no  license  was  obtained  or  applied  for  by 
any  person  for  the  performance  either  In 
whole  or  in  part 

[2]  We  wish  to  be  understood  as  expressing 
no  opinion  as  to  the  legality  of  tbe  conviction, 
or  the  ordinance,  in  any  other  aspect  than 
that  herein  considered.  No  other  objection 
was  raised  In  the  argument  or  brief  present- 
ed by  counsel,  and  no  other  need  be  consider- 
ed. Sharp  v.  Sweeney,  74  N.  J.  Law,  428, 
66  Atl.  8S9. 

The  conviction  will  be  affirmed,  with  costs. 


KAIGHN  v.  FRIDAY  et  al    SAME  v.  FOX 

et  al    SAME  v.  ERRICKSON  et  al. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

Nov.  18,  1912.) 

(ByUaJnu  oy  the  Court.) 

Mechanics'  Liens  (J  288*)— Proceedings  to 
Enforce— Question  fob  Jttbt. 

In  a  suit  upon  a  mechanic's  lien  claim  be- 
tween  the   materialman   and  the  owners  and 


builder,  the  latter  testified  that  he  had  surren- 
dered his  holdings  of  stock  in  the  plaintiffs 
company  to  the  company  in  full  satisfaction 
of  the  claim  in  suit  and  that  under  an  oral 
agreement  between  him  and  the  company,  the 
surrender  had  been  accepted  for  that  purpose. 
This  testimony  was  corroborated  by  another 
witness,  and  denied  by  two  officers  of  the 
company.  Held,  that  alt  issue  of  fact  upon  the 
question  of  payment  was  thus  raised,  and  that 
the  direction  of  a  verdict  for  the  defendant  was 
error. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent.  Dig.  §§  583-589 ;  Dec.  Dig.  |  28&»] 

White,  J„  dissenting. 

Error  to  Circuit  Court,  Cape  May  County. 

Action  by  William  P.  Kalghn,  trustee  for 
the  Five  Mile  Beach  Lumber  Company,  bank- 
rupt against  Mary  E.  Friday  and  others; 
by  the  same  plaintiff  against  Marian  Fox  and 
others;  and  by  the  same  plaintiff  against 
Annie  Errickson  and  others.  Judgment  for 
plaintiff,  and  defendants  bring  error.  Re- 
versed, and  venire  de  novo  awarded. 

Matthew  Jefferson  and  John  W.  Wescott, 
both  of  Camden,  for  plaintiffs  in  error. 
Bleakly  &  Stockwell,  of  Camden,  for  defend- 
ant In  error. 

MINTURN,  J.  These  three  cases  involving 
the  right  of  the  plaintiff  to  recover  upon  me- 
chanic's Hens  filed  against  the  owners  and 
the  builders  were  before  this  court  upon  an- 
other phase  in  Kalghn,  Trustee,  v.  Friday  et 
al.,  reported  in  77  N.  J.  Law,  709,  73  Atl 
540,  and  as  a  result  of  that  review  the  cases 
were  tried  anew  upon  a  venire  de  novo.  The 
result  of  the  second  trial  is  before  us  upon 
writ  of  error  removing  a  judgment  in  favor 
of  the  plaintiff  based  upon  the  direction  of  a 
verdict  by  the  trial  court  By  a  stipulation 
entered  into  between  the  parties  the  issue 
was  limited  to  the  question  of  payment  and 
this  court  upon  its  previous  review  of  the 
case  Involving  a  consideration  of  that  stipu- 
lation held  that  the  effect  was  to  exclude 
all  other  defenses. 

Upon  this  trial  the  case  was  tried  by  at- 
tempting to  prove  payment  inter  alia  by  two 
methods :  First  by  an  adjudication  in  bank- 
ruptcy of  the  contractor,  Garrison,  in  which 
proceeding  the  plaintiff  It  was  contended, 
sought  to  prove  its  claim  against  the  con- 
tractor, which  claim  included  the  amount  due 
upon  these  lien  claims,  and  it  was  insisted 
that  a  pro  rata  payment  of  a  share  of  Gar- 
rison's estate  had  been  made  to  the  plaintiff 
which  should  be  credited  upon  this  demand; 
and*  secondly,  by  proving  actual  payment  by 
Garrison  to  the  plaintiff  by  a  surrender  of 
his  stock  holdings  In  the  plaintiff's  company 
under  an  oral  agreement  with  the  plaintiff's 
officers  that  the  absolute  surrender  of  the 
stock  should  cancel  the  indebtedness  of  Gar- 
rison to  tbe  plaintiff,  Including  tbe  amount 
claimed  to  be  due  upon  these  lien  claims.  To 
prove  payment  by  the  first  method  the  de- 
fendants offered  at  the  trial  by  consent  of 
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the  parties  a  special  plea  by  Garrison  which 
was  objected  to  as  Insufficient  and  Immate- 
rial, and  the  plea  was  overruled  as  though  a 
demurrer  had  been  filed  thereto,  and  this  ac- 
tion of  the  trial  court  is  assigned  as  error. 
To  prove  payment  In  fact,  Garrison  testified 
that  his  stock  held  at  the  time  by  the  plain- 
tiff as  collateral  security  for  the  payment  of 
his  own  Indebtedness  was  surrendered  by 
him  to  the  company  in  full  payment  of  his 
entire  indebtedness  to  It,  including  the 
amount  claimed  In  this  controversy  upon 
these  lien  claims,  and  that  the  company  had 
accepted  it  as  full  payment  In  an  oral  agree- 
ment to  that  effect,  entered  into  by  Garrison 
and  the  representatives  of  the  plaintiff  In 
the  presence  of  one  Pharo,  who  also  testified 
to  the  making  "of  such  an  agreement  in  his 
presence.  The  making  of  this  agreement  was 
contradicted  by  the  president  and  secretary 
of  the  company,  so  that  a  distinct  issue  of 
fact  was  thus  presented  upon  the  essential 
Issue  litigated  in  the  cause.  Upon  the  ques- 
tion raised  by  the  overruling  of  the  plea  we 
find  It  unnecessary  to  pass,  since  the  plea 
was  never  entered  upon  the  record,  and  forms 
no  part  of  the  pleadings  before  us. 

Upon  the  second  inquiry  whether  in  view 
of  the  existence  of  a  distinct  issue  of  fact 
the  surrender  of  the  stock  of  Garrison  had 
been  accepted  by  the  company  in  full  set- 
tlement of  the  indebtedness  litigated  upon 
these  lien  claims,  we  think  there  was  a 
controverted  question  of  tact  for  the  jury 
to  determine,  and  that  the  trial  court  erred 
under  the  circumstances  In  ignoring  it  and 
directing  a  verdict  for  the  plaintiff. 

The  Judgment  will  be  reversed  and  a  ve- 
nire de  novo  is  awarded. 

WHITE,  J.,  dissenting. 


LYNCH  v.  PUBLIC  SERVICE  BY.  CO. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

Nov.  19,  1912.) 

Costs  (|  280*)— Oh  Appeal— Obdebinq  Nrw 

Trial. 

Under  P.  L.  1910,  p.  211,  re-enacted  by 
P.  L.  1911,  p.  766,  |  1,  providing  that  the  pre- 
vailing party  in  any  action  in  courts  of  law 
ihall  be  entitled  to  costs, -except  where  other- 
wise provided  by  law,  and  unless  the  court  be- 
fore whom  the  action  shall  be  taken  shall  or- 
der otherwise,  an  application  to  the  Court  of 
Errors  and  Appeals  by  plaintiff  for  costs  in 
that  court  upon  reversing  a  judgment  for  de- 
fendant and  awarding  a  new  trial  is  addressed 
to  its  discretion,  and  where  the  reversal  was 
doe  solely  to  the  mistakes  of  law  by  the  trial 
judge,  and  does  not  finally  determine  any  issue, 
but  merely  leaves  the  parties  where  they  were 
before  trial,  the  Court  of  Errors  and  Appeals 
win  not  allow  plaintiff  costs  in  that  court 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent 
Dig.  U  869-676;   Dec.  Dig.  §  230.*] 

Action  by  Mildred  Lynch  against  the  Pub- 
lic Service  Bailway  Company.  On  plaintiff's 
motion  to  allow  costs  In  the  Court  of  Errors 


and  Appeals  upon  reversing  a  Judgment  for 
defendant    Motion  denied. 
See,  also,  83  AtL  882. 

Benjamin  M.  Weinberg,  of  Newark,  for 
the  motion.  Lefferts  S.  Hoffman,  of  New- 
ark, opposed. 

PER  CURIAM.  Upon  the  trial  of  this 
case  a  Judgment  resulted  in  favor  of  the 
defendant  A  review  being  had  in  this  court 
that  Judgment  was  reversed  and  a  venire 
de  novo  awarded.  The  plaintiff  now  asks 
to  be  allowed  to  have  her  costs  of  suit  in 
this  court  taxed  against  the  defendant. 

Prior  to  the  passage  of  the  act  of  April 
8,  1910,  entitled  "An  act  concerning  the  fees 
and  costs,  and  the  taxation  thereof,  in  the 
courts  of  law  in  this  state"  (P.  L.  p.  211), 
no  costs  were  recoverable  in  this  court  on 
the  reversal  of  a  Judgment  and  the  award 
of  a  venire  de  novo.  Lehigh  Valley  R.  R. 
Co.  v.  McFarland.  44  N.  J.  Law,  674.  By 
force  of  the  first  section  of  that  act  (which 
was  re-enacted  May  2,  1911  [P.  L.  p.  756]), 
the  prevailing  party  on  the  review  of  a 
Judgment  at  law  In  this  court  is  entitled  to 
costs,  except  where  otherwise  provided  by 
law,  unless  we  shall  otherwise  order.  Inter- 
national Watch  Co.  v.  Del.,  Lack.  &  West 
R  R  Co.  (Sup.)  82  A&  730.  The  present 
application  la,  consequently,  addressed  to 
the  discretion  of  the  court 

The  Judgment  brought  up  for  review  was 
reversed  for  error  committed  by  the  trial 
court  Neither  party,  of  course,  was  re- 
sponsible for  the  erroneousness  of  the  rul- 
ing which  necessitated  the  reversal.  Both 
parties  suffered  from  it  by  being  put  to  ex- 
pense which  otherwise  they  would  not  have 
been  compelled  to  incur.  The  statute,  by 
conferring  power  upon  this  court  to  with- 
hold costs  from  the  successful  party,  con- 
templates that  cases  will  arise  in  which  such 
power  should  be  exercised.  We  think  that  a 
case  in  which  the  reversal  Is  due  solely  to 
a  mistake  made  by  the  trial  judge,  and  does 
not  finally  determine  any  issue  between  the 
parties,  but  leaves  them  just  as  they  were 
before  the  trial  was  had,  except  that  they 
have  both  been  compelled  to  expend,  with- 
out benefit  to  themselves,  considerable  sums 
of  money,  Is  a  proper  one  In  which  to  exer- 
cise such  power. 

The  application  of  the  plaintiff  is  denied. 


TAPSCOTT  et  aL  v.  McVEY. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

Nov.  18,  1912.) 

(ByUabut  by  the  Court.) 

Contracts  (|_ 187*)— Contracts  for  Benefit 
of  Third  Parti'. 

A  provision  in  a  written  contract  between 
vendor  and  vendee  for  the  Bale  of  real  estate 
contained  this  provision:  "And  it  is  further 
agreed  by  the  parties  hereto  that  the  said  deed 
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shall  be  delivered  and  received  at  the  office  of 
Tapscott  Bros,  who  are  hereby  recognized  by 
the  party  of  the  first  part  [the  defendant]  as 
the  brokers  in  the  transaction,  and  entitled  to 
2%  percentage  on  the  amount  the  property  is 
sold  for."  Held,  in  a  suit  by  the  real  estate 
brokers  to  receive  their  commissions  upon  a 
completed  sale,  that  under  the  provisions  of 
chapter  261  of  the  Laws  of  1002,  conferring 
the  right  to  recover  upon  a  third  party,  where 
the  contract  is  made  for  his  benefit,  the  bro- 
ker had  a  legal  cause  of  action. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  if  798-807;   Dec.  Dig.  f  187.*] 

Error  to  Supreme  Court 

Action  by  Charles  S.  Tapscott  and  another 
against  Lucy  O.  McVey.  Judgment  for  plain- 
tiffs In  the  district  court  was  afilrmed  by 
the  Supreme  Court  (81  Atl.  848),  and  defend- 
ant brings  error.    Afilrmed. 

Robert  Newton  Crane,  of  Plalnfleld,  for 
plaintiff  in  error.  Vincent  W.  Nash,  Jr„  of 
Plalnfleld,  for  defendants  in  error. 

MINTURN,  X  The  following;  provision  in 
a  contract  for  the  sale  of  real  estate  fur- 
'  nlshed  the  basis  for  the  claim  of  the  plain- 
tiffs In  this  action:  "And  it  is  further  agreed 
by  the  parties  hereto  that  the  said  deed  shall 
be  delivered  and  received  at  the  office  of 
Tapscott  Bros,  who  are  hereby  recognized  by 
the  party  of  the  first  part  [the  defendant] 
as  the  brokers  in  the  transaction,  and  enti- 
tled to  2%  percentage  on  the  amount  the 
property  is  sold  for." 

Judgment  was  rendered  for  the  plaintiffs 
in  the  district  court,  and  the  Supreme  Court 
affirmed  It  The  objections  to  that  affirma- 
tion upon  this  writ  of  error  are  contained  in 
seven  assignments  of  error,  only  three  of 
which,  so  far  as  the  record  shows,  were  pre- 
sented to  the  attention  of  the  Supreme  Court, 
and  upon  well-settled  rules  of  practice,  ap- 
plicable to  the  reviewing  tribunal,  the  re- 
maining assignments  are  not  legally  before 
us.  Van  Vechten  v.  McOulre,  70  N.  J.  Law, 
667,  68  Atl.  331.  In  the  district  court  the  le- 
gal questions  presented  were  raised  upon  a 
motion  to  nonsuit  and  upon  a  motion  for 
Judgment  at  the  end  of  the  case. 

The  only  questions  of  law  presented  to  the 
Supreme  Court  were,  first  that  the  contract 
sued  upon  was  an  entire  contract  and  had 
not  been  fully  performed.  Since  this  ques- 
tion had  not  been  presented  to  the  trial  court 
it  was  not  properly  before  the  Supreme 
Court  and  cannot  be  considered  here.  Van 
Vechten  t.  McOulre,  supra.  In  any  event  It 
presented  a  question  of  fact  not  reviewable 
here.     P.  L.  1910,  p.  236. 

Secondly,  because  the  title  to  lands  came 
In  question,  and  the  district  court  was  there- 
fore without  jurisdiction.  The  Supreme  Court 
found  this  objection  to  be  without  force,  and 
without  passing  upon  the  legal  effect  of  the 
Act  of  1910,  p.  228,  we  concur  In  that  view. 

The  only  question  before  the  district  court 
upon  this  phase  of  the  litigation  was  wheth- 


er the  plaintiffs  had  earned  their  commis- 
sions, In  view  of  the  defendant's  attempt  to 
show  that  the  title  he  had  received  from 
the  vendor  was  defective.  The  transaction 
had  been  closed,  the  conveyance  had  been  re- 
corded, and  title  had  passed,  so  that  the  es- 
sential legal  requirements  to  sustain  the 
plaintiffs'  claim  were  in  evidence.  It  Is  dif- 
ficult, under  such  circumstances,  to  perceive 
how  the  plaintiffs  could  be  affected  by  any 
claim  of  defective  title,  which  we  may  as- 
sume was  properly  safeguarded  In  favor  of 
the  vendee  by  a  .covenant  In  the  deed  of 
conveyance.  In  any  event  the  trial  court 
found,  in  reaching  its  judgment  that  the  title 
to  lands  was  not  involved;  and  the  defend- 
ant Is  precluded  in  the  Supreme  Court  from 
disputing  that  finding  of  fact  where  there 
is  some  testimony,  as  well  as  the  essential 
facts  involved  In  the  controversy,  to  sustain 
it  Lavln  v.  Public  Service  Ry.  Co.,  77  N. 
J.  Law,  217,  71  Atl.  68. 

The  third  reason  urged  in  the  Supreme 
Court  for  reversal  was  that  the  statute  of 
frauds  Intervened  to  prevent  a  recovery. 
This  objection  does  not  seem  to  have  been 
urged  in  the  trial  court,  and  was  not  con- 
sidered in  the  Supreme  Court,  and  we  are 
therefore  not  called  upon  to  deal  with  it 
here.  The  meritorious  question  In  the  case 
was  that  dealt  with  in  the  Supreme  Court 
L  e.,  whether,  under  the  provisions  of  the 
contract  between  the  vendor  and  vendee,  a 
legal  contract  was  evolved  In  favor  of  the 
plaintiffs,  under  the  provisions  of  chapter 
261  of  the  Laws  of  1902:  The  Supreme 
Court  satisfactorily  dealt  with  this  phase  of 
the  case  In  finding  that  such  a  contract  ex- 
isted under  the  clear  Intent  of  the  statute, 
and  the  judgment  will  therefore  be  affirmed. 


MEYER  ft  PETER  v.  CRBIOHTON. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

Nov.  20,  1912.) 

(ByUaoue  by  the  Cowl.) 

1.  Municipal  Corporations  (§  706*)— Col- 
lision with  AUTOMOBIIJB—EVID*irC»— CON- 
TRIBUTORY   NEGLIGENCE. 

In  the  trial  of  an  action  brought  by  the 
plaintiffs  to  recover  damages  for  injuries  to 
their  motor  vehicle,  sustained  from  a  collision 
with  defendant's  automobile  in  a  public  high- 
way, the  plaintiffs'  evidence  showed  that  while 
their  machine  was  being  driven  at  a  rate  of 
speed  of  about  8  miles  an  hoar,  and  was  turn- 
ing Into  a  private  road,  the  defendant's  car, 
running  at  a  rate  of  speed  of  46  miles  an 
hour,  overtook  it  and  collided  with  It  At  the 
close  of  the  plaintiffs'  proofs  the  defendant 
moved  the  court  below  to  nonsuit  because  no 
negligent  management  by  defendant's  car  bad 
appeared.  The  motion  was  denied.  Held,  that 
the  rate  of  speed  at  which  the  latter  machine 
was  being  driven  when  it  overtook  and  collided 
with  the  plaintiff's  vehicle  was  evidence  of  its 
negligent  operation,  sufficient  to  put  the  de- 
fendant upon  his  defense.  Held,  also,  that  the 
further  motion  made  by  defendant  to  nonsuit, 
on  the  ground  that  the  plaintiffs'  proofs  show- 
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«d  their  driver  had  been  guilty  of  contributory 
negligence,  was,  under  the  circumstance*,  a 
jury  question,  and  was  properly  denied. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |  1618;  Deo.  Dig.  f 
706.*] 

2.  Evidence   (|  841*)  —  Doouhshtast  Evi- 
dence. 

A  certificate  issued  by  the  commtosioner  of 
motor  vehicles  of  this  state,  under  his  hand 
and  seal,  certifying  as  follows,  vis.,  "We  have 
searched  our  files  and  fail  to  find  that  a  driv- 
er's license  has  been  issued  to  Herman  Her- 
bert,*' !•  not  a  copy  of  any  act,  rule,  order,  or 
decision  made  by  the  commissioner,  or  of  any 
paper  filed  in  his  office,  and  is  not  evidential 
for  any  purpose. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  H  1289-1292;   Dec.  Dig.  {  341.*] 

Error  to  Supreme  Court 

Action  by  Jacob  S.  Meyer  and  Joseph  Peter 
against  Harold  T.  Creighton.  Judgment  for 
plaintiffs,  and  defendant  brings  error.  Af- 
firmed. 

James  R.  Nugent  of  Newark,  for  plain- 
tiff in  error.  Lindabury,  Depue  ft  Faulks, 
of  Newark,  for  defendants  in  error. 

VREDENBUKGH,  J.  This  suit  was 
brought  by  the  owners  of  an  electric  delivery 
wagon  for  injury  done  to  it  on  July  16,  1911, 
in  a  public  highway  In  Deal,  N.  J.,  from  a 
collision  with  an  automobile  belonging  to 
the  defendant 

Evidence  at  the  jury  trial  under  review 
(the  second  jury  trial  of  the  cause)  showed 
that  both  motor  vehicles  were  being  driven, 
at  the  time  they  collided,  In  the  same  (west- 
erly) direction  along  Roseld  avenue,  a  street 
about  86  feet  wide  from  curb  to  curb;  that 
the  plaintiffs'  vehicle  was  running  ahead  of 
the  automobile;  and  that  as  the  driver  of 
the  former  was  turning  from  the  avenue 
b?to  a  private  road  leading  out  from  the 
south  side  of  the  avenue,  the  defendant's 
car  overtook  It  from  the  rear  and  collided 
with  It  inflicting  serious  injury  upon  it 
The  plaintiffs'  machine  driver  testified  he 
was  going  at  a  speed  of  about  8  miles  an 
hour  along  the  right  of  the  center  of  the 
avenue  when  he  turned  a  little  to  the  right 
and  started  to  turn  to  the  left,  In  order  to 
enter  the  private  road ;  that  when  he  reach- 
ed a  point  nearly  opposite  this  road,  and  be- 
fore he  turned  to  the  right  he  gave  the 
usual  and  customary  signal  (holding  out  his 
left  band),  so  that  it  could  plainly  be  seen 
by  any  driver  behind  him  that  he  was  going 
to  turn  to  the  left  and  had  gone  about  6 
or  T  feet  to  the  left  when  he  saw  there 
was  a  car  back  of  him,  and  then  the  colli- 
sion occurred.  He  says  he  had  received  no 
warning  or  notice  of  any  kind  before  the 
collision  of  the  approach  of  any  automobile 
from  behind.  Other  evidence  of  the  circum- 
stances of  the  collision  and  of  its  effects 
was  presented  before  the  court  by  the  plain- 
tiffs, to  which  it  is  not  here  necessary  to 
advert 


At  the  close  of  these  proofs  motions  were 
made  by  the  defendant's  counsel  that  the 
court  order  a  nonsuit  because  it  was  insisted 
there  was  not  proof  of  negligence  on  the  part 
of  the  defendant  sufficient  to  carry  the  case 
to  the  Jury,  and  because  the  evidence  ad- 
duced had  shown  the  plaintiffs'  driver  had 
been  guilty  of  contributory  negligence  suf- 
ficient to  bar  recovery.  These  motions  were 
denied,  and  it  is  now  urged,  after  error  as- 
signed, that  there  was  legal  error  committed 
by  such  denial. 

Upon  such  demurrers  to  the  sufficiency, 
in  law,  of  the  plaintiffs'  proofs,  the  first 
question  confronting  us  is:  Was  there  any 
substantial  proof  (not  a  mere  scintilla  of 
evidence)  before  the  trial  court  from  which 
the  jury  could  have  reasonably  concluded 
the  defendant  had  been  guilty  of  actionable 
negligence  in  the  premises? 

[1]  The  negligence  averred  in  the  declara- 
tion, which  the  plaintiffs  were  obliged,  in 
order  to  entitle  them  to  recover,  to  establish 
by  proof,  was  that  the  defendant's  servant 
In  charge  of  his  automobile  so  negligently 
drove  it  at  an  excessive  rate  of  speed,  and 
so  negligently  managed  It  without  any  no- 
tice or  warning  of  Its  approach,  that  It  was 
driven  into  and  collided  with  the  plaintiffs' 
motor  vehicle  so  as  to  greatly  wreck  and 
damage  It  notwithstanding  the  latter  was 
being  driven  with  due  and  proper  care.  In 
support  of  these  averments  the  plaintiffs 
proved,  in  addition  to  the  circumstances  of 
the  collision  above  set  forth,  that  defend- 
ant's automobile  was  being  driven,  at  the 
time  it  overtook  the  plaintiffs'  car,  at  the 
unlawful  speed  rate  of  46  miles  an  hour. 

Tbe  Legislatures  of  1906  and  1909  enacted 
laws  containing  provisions  intended,  as  I 
understand  them,  to  secure,  primarily,  the 
safety  of  traffic  and  travel  in  the  public 
highways  of  the  state  against  the  dangers 
liable  to  result  to  person  and  property  aris- 
ing from  the  high  rate  of  speed  which  motor 
vehicles  were  then  known  by  the  public  to 
be  capable  of  attaining. 

Part  7,  p.  189,  of  Laws  of  1906,  is  enti- 
tled "Provisions  concerning  safety  to  traffic," 
and  section  23  thereunder  provides  as  fol- 
lows, viz.:  "The  following  rates  of  speed 
may  be  maintained,  but  shall  not  be  exceeded, 
upon  any  public  street,  public  road  or  turn- 
pike, public  park  or  parkway,  or  public  drive- 
way or  public  highway,  In  this  state  by 
any  one  driving  a  motor  vehicle" — and  then 
follow  subdivisions  1,  2,  and  8  of  that  sec- 
tion, fixing  certain  slow  rates  of  speed  per 
mile  at  corners  and  intersections  of  promi- 
nent crossroads  (not  now  material  to  be 
considered) ;  but  its  fourth  subdivision  pro- 
vides as  follows,  viz.:  "Elsewhere  and  ex- 
cept as  otherwise  provided  In  subdivisions 
one,  two  and  three  of  this  section,  a  speed 
of  one  mile  In  three  minutes ;  provided,  how- 
ever, that  nothing  in  this  section  contained 
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shall  permit  any  person  to  drive  a  motor 
vehicle  at  any  speed  greater  than  is  reason- 
able, having  regard  to  the  traffic  and  use  of 
highways,  or  so  aa  to  endanger  the  life, 
limb  or  injure  the  property  of  any  person; 
and  It  is  further  provided  that  nothing  in 
this  section  contained  shall  affect  the  right 
of  any  person  injured,  either  in  his  person 
or  property,  by  the  negligent  operation  of 
a  motor  vehicle  to  sue  and  recover  damages 
as  heretofore."  Subsequently,  in  the  year 
1909,  the  Legislature  enacted  certain  amend- 
ments to  this  law  of  1906;  the  only  change 
now  necessary  to  be  noticed  being  that  the 
marlimim  speed  allowed  under  the  said  sub- 
division 4  of  section  23,  Act  of  1906,  as 
amended  by  Laws  1909,  p.  465,  was  enlarged 
from  1  mile  in  8  minutes  to  a  speed  of  25 
miles  per  hour. 

The  rate  of  speed  of  45  miles  an  hour, 
which  the  plaintiffs'  evidence  shows  the 
defendant's  motor  vehicle  was  running  in 
the  public  highway  when  It  overtook  and  col- 
lided with  that  of  the  plaintiffs,  was  express- 
ly forbidden  by  the  law  Just  quoted,  and  such 
fact,  I  think,  should,  under  the  circumstances 
of  the  collision  above  recited,  be  held  to  be 
evidence  of  the  defendant's  negligence,  suf- 
ficient to  put  him  upon  his  defense,  and 
Justified  the  denial  of  the  defendant's  mo- 
tion. Independently  of  any  statute,  the  driv- 
ing of  any  vehicle  on  a  public  highway  at 
a  rate  of  speed  that  Is  inconsistent  with 
such  control  of  the  vehicle  as  Is  necessary 
to  avoid  running  down  other  vehicles  going 
in  the  same  direction  Is  some  proof  of  neg- 
ligence. 

It  la  further  urged  that  the  plaintiffs' 
proofs  showed  their  driver  had  been  guilty 
of  contributory  negligence  in  the  manage- 
ment of  their  motor  vehicle. 

In  Sutton  v.  Bell,  79  N.  J.  Law,  607,  77 
Atl.  42,  where  the  circumstances  of  the  colli- 
sion between  two  automobiles  upon  the  pub- 
lic highway  were  remarkably  similar  to  those 
of  the  case  under  review,  this  court,  in 
holding  that  the  trial  court  rightly  denied 
the  defendant's  motion  to  take  the  case  from 
the  Jury  (made  upon  the  ground  of  the  plain- 
tiff's alleged  contributory  negligence),  said: 
"That  the  existence  of  negligence,  whether 
of  the  plaintiff  or  of  the  defendant,  depend- 
ed upon  the  conclusion  to  be  reached  from 
a  variety  of  circumstances  considered,  not  aa 
isolated  occurrences,  but  altogether,  and  in 
view  of  their  relation  to  and  reaction  upon 
each  other.  To  draw  a  conclusion  as  to  the 
conduct  of  the  parties  under  circumstances 
thus  connected  is  of  the  very  essence  of  the 
Jury  functions." 

The  principle  thus  declared  pointedly  ap- 
plies, I  think,  to  the  question  of  the  plain- 
tiffs' contributory  negligence  in  the  case  at 
bar;   and  such  question  must,  in  the  light 


of  the  circumstances  already  sufficiently  set 
forth,  be  regarded  as  falling  within  the  prov- 
ince of  the  Jury. 

It  is  also  separately  assigned  for  error 
that  the  trial  court  erred  in  denying  defend- 
ant's motion,  made  at  the  dose  of  the  de- 
fendant's testimony,  that  the  court  direct  a 
verdict  for  defendant  upon  the  same  ground 
taken  on  the  motion  to  nonsuit.  This  mo- 
tion was  also  properly  denied.  While  the  de- 
fendant's proofs  tended  to  contradict  those  of 
the  plaintiffs,  they  did  not  alter  or  affect  the 
character  of  the  issues,  which,  under  the 
evidence,  belonged  to  the  province  of  the 
Jury.  Consolidated  Traction  Co.  v.  Haight, 
59  N.  J.  Law,  577,  37  Aa  1S5;  Zolpher  v. 
Camden,  etc.,  Ky.  Co.,  69  N.  J.  Law,  417,  55 
Atl.  249. 

Error  Is  further  thus  assigned,  vis.:  "That 
the  court  below  admitted  In  evidence,  against 
the  defendant's  objections,  the  depositions  of 
the  witnesses  Relss  and  Glaze."  Upon  turn- 
ing to  the  printed  brief  of  counsel  for  the 
plaintiffs  in  error,  we  find  no  point  raised 
or  reason  given  against  the  admissibility 
In  evidence  of  these  depositions.  The  only 
insistance  seems  to  be  that  it  was  error  to 
permit  them  to  be  taken  to  the  Jury  room. 
The  brief  says:  "In  taking  these  depositions 
to  the  Jury  room,  it  gave  the  testimony  of 
these  two  witnesses  undue  prominence  over 
the  testimony  of  other  witnesses.  The  Jury 
were  Judges  of  the  facts,"  etc.  But  after 
examining  the  whole  record  we  find  nothing 
to  show  that  in  fact  these  depositions  were 
taken  to  the  Jury  room. 

[2]  It  Is  further  and  lastly  assigned  for 
error  that  the  court  below  refused  to  admit 
In  evidence  a  certain  certificate  of  the  Secre- 
tary of  State  relating  to  the  license  of  Her- 
man Herbert  (the  plaintiffs'  driver).  This 
certificate,  issued  by  the  commissioner  of 
motor  vehicles  under  his  hand  and  seal,  cer- 
tifies aa  follows,  viz.:  "We  have  searched 
our  files  and  fall  to  find  that  a  driver's  li- 
cense has  been  issued  to  Herman  Herbert." 
But  this  certificate  cannot  be  regarded  as 
evidential  for  any  purpose.  Section  18  of 
the  automobile  law  provides  as  follows,  viz.: 
That  "the  commissioner  of  motor  vehicles 
shall  keep  a  record  of  all  his  official  acts, 
and  shall  preserve  copies  of  all  decisions, 
rules  and  orders  made  by  him,  and  shall  adopt 
an  official  seal.  Copies  of  any  act,  rule,  or- 
der or  decision  made  by  him,  and  of  any 
paper  or  papers  filed  In  bis  office  may  be 
authenticated  under  said  seal,  and  when  so 
authenticated  shall  be  evidence  equally  with 
and  in  like  manner  as  the  original."  For 
such  a  certificate  as  that  offered  In  evidence 
there  is  no  authority  given  In  the  law,  and 
it  was  therefore  properly  excluded. 

The  Judgment  below,  which  was  for  the 
plaintiffs,  Is,  for  the  above  reasons,  affirmed. 


Digitized  by 


Google 


N.Z) 


WILSON  T.  WIST  JERSEY  A  8.  R.  CO. 


847 


TOWNSHIP  OF  FRANKLIN  v.  JONEa 

(Court  of  Errors  and  Appeals  of  New  Jeraey. 
Not.  20,  1912.) 

(BylloUu  by  ike  Court.) 

Discovebt  (|  8*)— Proceeding  ih  Equity— 

Grounds. 

A  prayer  for  discovery  in  a  bin  in  equity, 
in  order  to  give  jurisdiction  in  a  suit  otherwise 
cognizable  at-  lav,  will  not  be  deemed  suffi- 
cient if  it  is  not  in  aid  of  the  facts  necessary 
to  establish  the  case  of  the  complainant. 

[Ed.  Note.— For  other  cases,  see  Discovery, 
Cent  Djg.  i  9;   Dec  Dig.  {  8.*] 

Appeal  from  Court  of  Chancery. 

Bill  in  equity  by  the  Township  of  Frank- 
lin, in  the  County  of  Gloucester,  against  Wil- 
son T.  Jones.  From  an  order  overruling  de- 
fendant's demurrer,  he  appeals.    Reversed. 

Austin  H.  Swackhamer,  of  Woodbury,  for 
appellant.  Harvey  F.  Carr,  of  Camden,  for 
respondent 

VRBDBNBURGH,  3.  This  bill  is  filed  by 
the  township  against  its  clerk  to  collect  from 
him  various  sums  of  money  charged  to  have 
been  illegally  paid  to  and  received  by  him 
from  the  township  for  his  services  and  sal- 
ary as  clerk  of  the  township  It  exhibits  cer- 
tain payments  made  by  it  to  him  taken  from 
the  township  ledger  and  minute  books,  com- 
mencing In  the  year  1883  and  ending  March 
4,  1910,  totalling  the  sum  of  $3,050.37,  pur- 
porting to  have  been  paid  him  at  certain 
dates  during  these  years,  for  his  attendance 
at  committee  meetings,  for  his  services  as 
township  clerk,  and  for  his  salary  as  such 
clerk.  These  payments  for  various  reasons 
set  forth  In  the  bill  are  charged  to  have  been 
unlawful  and  contrary  to  the  provisions  of 
the  statute  In  such  case  provided. 

The  prayer  of  the  bill,  so  far  as  now  ma- 
terial, is  that  the  defendant  may  set  forth 
and  discover  what  services  were  rendered  by 
Mm  as  clerk  during  his  continuance  in  office, 
for  which  he  was  entitled  to  be  compensated 
by  law,  the  nature  and  particulars  of  the 
services  for  which  he  presented  bills  or  state- 
ments, and  how  the  same  were  made  up,  and 
what  particular  services,  item  by  Item,  are 
comprehended  thereby,  and  discover  how 
many  meetings  of  the  township  committee  he 
attended  as  clerk  thereof,  and  that  be  may 
be  decreed  to  account  to  the  complainant, 
and  to  pay  over  to  it  all  moneys  paid  to  him 
as  aforesaid  to  which  he  was  not  entitled  by 
law. 

Demurrer  to  the  bill  was  filed  by  the  de- 
fendant setting  up  that  the  complainant  had 
not  stated  such  a  case  as  entitled  it  to  any 
discovery  from  the  defendant  or  any  relief 
against  him  as  to  the  matters  contained  in 
the  bill,  that  the  facts  stated  in  the  bill  did 
not  bring  the  cause  under  any  head  of  equity 
Jurisdiction,  and  that  the  complainant  had 
an  adequate  remedy  at  law,  and  other  causes 


not  necessary  to  be  noticed.  The  demurrer 
was  overruled  in  the  court  below. 

It  is  evident  from  the  statement  on  the 
face  of  the  bill  and  its  prayer  for  discovery 
that  this  is  a  pure  collection  suit  by  a  cred- 
itor against  his  debtor  for  money  had  and 
received  to  the  use  of  the  former  for  which 
an  action  at  law  will  lie,  and  that  no  fiduci- 
ary relation  existed  between  the  parties  In 
respect  to  the  money  sued  for.  It  is  also 
plain  that  the  discovery  prayed  for  Is  not 
such  as  will  give  jurisdiction  In  equity,  since 
the  matter  sought  to  be  elicited  relates  sole- 
ly to  the  defense  which  the  complainant  ex- 
pects the  defendant  will  interpose  to  Its  suit, 
and  is  not  matter  sought  for  in  aid  of  the 
facts  necessary  to  establish  complainant's 
case. 

Under  the  principles  settled  In  this  court 
In  the  suit  between  the  same  township  and 
Mathlas  F.  Crane,  decided  at  the  present 
term,  and  for  reasons  given  in  the  opinion 
there  filed,  I  think  the  demurrer  should  have 
been  sustained,  and  the  order  overruling  it 
should  therefore  be  reversed. 


WILSON  v.  WEST  JERSEY  &  S.  R.  CO.  etai 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

Nov.  20,  1912.) 

(ByUabv  by  tU  Court  J 

Cabbiebs  (S  356*)— Carriage  of  Passbngebs 
~ Authority  of  Ticket  Collector. 
The  authority  of  a  ferry  ticket  collector 
to  represent  his  company  in  the  collection  of 
ferriage  at  its  entrance  gates  Is  limited  to  the 
collection  from  each  passenger  of  either  cash, 
or  its  equivalent — i.  e.,  a  ticket  valid  upon  its 
face  for  ferry  passage — and,  where  the  state- 
ments of  the  passenger  as  to  the  use  of  hie 
ticket  conflict  with  its  face  marks,  the  collec- 
tor is  not  authorised  to  either  inquire  into,  or 
decide  upon,  the  truth  of  such  statements,  but 
must  be  governed  solely  by  the  intrinsic  ef- 
fect of  the  ticket  as  expressed  on  its  face  at 
the  time  of  its  tender  for  passage. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  ||  1409,  1410,  1423-1432;   Dec.  Dig. 

Error  to  Circuit  Court,  Camden  County. 

Action  by  J.  O.  Wilson  against  the  West 
Jersey  &  Sea  Shore  Railroad  Company  and 
others.  Judgment  for  defendants,  and  plain- 
tiff brings  error.     Affirmed. 

Wilson  &  Carr,  of  Camden,  for  plaintiff  in 
error.  Gaskill  &  Gaskill,  of  Camden,  for 
defendants  in  error. 

VREDENBUROH,  J.  The  plaintiff,  a  law- 
yer residing  In  Collingswood,  N.  J.  (distant 
a  few  miles  from  Camden),  purchased  from 
the  West  Jersey  &  Sea  Shore  Railroad  Com- 
pany a  series  of  tickets  which  entitled  him 
to  passage,  in  either  direction,  by  boat  over 
the  ferry  between  Philadelphia  and  Camden, 
and  from  the  latter  city  by  train  upon  the 
defendants'  railroad  to  Collingswood.  The 
tickets  consisted  of  two  separable  parts,  one 
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part  In  bine  color,  applicable  to  the  ferry 
trip,  and  the  other  In  white,  applicable  to 
the  railroad  passage.  On  the  Camden  aide 
of  the  river,  in  addition  to  the  ferry  en- 
trances, there  is  a  train  gate  so  situated  that 
a  passenger,  after  being  admitted  within  this 
train  gate,  could  take  the  boat  and  cross  the 
river  to  Philadelphia,  or  take  a  railroad  train 
to  Colllngswood  and  other  points  in  New  Jer- 
sey, and  all  passengers  passing  through  this 
gate  were  required  by  the  regulations  of  the 
company  to  have  their  railroad  tickets  ex- 
amined and  punched  by  the  ticket  collector 
there  stationed  for  that  purpose.  The  tick- 
ets were  punched  by  a  distinguishing  can- 
cellation mark,  by  the  use  of  a  punch  mak- 
ing a  small  cut  through  the  ticket  of  a  cres- 
cent design  "C."  Special  written  Instructions 
had  been  issued  under  date  of  May  23,  1908, 
by  the  defendants  to  their  ticket  collectors 
who  collected  ferry  tickets  on  the  Philadel- 
phia side  of  the  river  that  they  "should  bear 
in  mind  that  'C  cut  must  be  regarded  by 
them  as  indicating  that  ferry  passage  has 
been  taken,  the  same  as  the  ordinary  round 
cut" 

On  the  afternoon  of  May  16,  1911,  the 
plaintiff,  being  In  Camden,  presented  his  blue 
ferry  ticket  at  the  entrance  gates  of  the  fer- 
ry to  the  ticket  collector  there,  who  canceled 
the  ticket  by  punching  a  cut  through  it  of 
the  shape  of  a  "C,"  and,  having  returned  it 
to  the  plaintiff,  admitted  him  through  the 
gates.  The  latter,  however,  finding,  as  he 
testified,  that  his  train  to  Colllngswood  had 
gone,  says  he  took  neither  train  nor  ferry- 
boat, but,  retaining  his  canceled  ticket,  used 
another  mode  of  conveyance  from  the  ferry- 
house.  On  the  evening  of  the  same  day  the 
plaintiff,  having  gone  to  Philadelphia,  and 
Intending,  he  says,  to  cross  the  river  and 
take  a  train  to  his  home,  entered  the  Market 
street  ferryhouse  and  offered  for  his  fer- 
riage to  the  collector  of  ferry  tickets  there 
the  blue  canceled  ferry  ticket  he  had  retain- 
ed, which  the  collector  refused  to  accept,  and 
at  the  same  time  told  the  plaintiff  that  it 
was  not  good  for  his  ferriage  because  of 
the  crescent  punch  mark  upon  it  Notwith- 
standing this  refusal,  the  plaintiff,  asserting 
that  he  had  not  used  the  ferry  ticket  for 
either  ferriage  or  train,  and  claiming  his 
right  to  use  it,  entered  the  ferryboat  While 
he  was  standing  upon  the  boat  and  before 
it  had  left  the  Philadelphia  side,  an  employe 
of  the  ferry  company  went  to  him  and  noti- 
fied him  that  he  had  not  paid  for  his  ferry 
passage,  and  would  have  to  get  off  the  boat 
He  declined  to  do  so,  and  his  ejection  from 
the  boat  Immediately  followed.  The  present 
action  Is  brought  by  him  to  recover  damages 
for  such  ejection. 

From  what  has  preceded  it  will  be  seen 
that  the  defendants'  agent  in  refusing  to  ac- 
cept the  canceled  ferry  ticket  as  a  payment 
for  ferriage  acted  upon  the  above-stated  In- 
structions of  the  company  to  him  requiring 
him  to  treat  the  plaintiff's  ferry  ticket  (mark- 


ed on  its  face  a  "C"  cut)  as  indicating  that 
ferry  passage  had  been  taken  upon  it  and 
consequently  as  invalid  as  a  tender  for  fu- 
ture ferriage.  Unless  we  are  prepared  to 
hold  that  it  was  the  duty  of  the  ticket  col- 
lector at  the  entrance  gate  to  accept  the 
statement  of  the  plaintiff  that  he  had  not 
used  the  tendered  ticket  for  prior  passage  as 
correct  notwithstanding  the  contradiction 
implied  by  the  face  marks  on  .his  ticket  It 
must  be  conceded,  I  think,  that  he  is  with- 
out legal  standing  here.  The. practical  diffi- 
culties of  a  ticket  collector  correctly  ascer- 
taining at  the  ferry  gates  during  the  rush 
of  such  travel  at  these  congested  entrances 
whether  a  canceled  ticket  has  been  used  by 
a  passenger  for  a  previous  trip  or  not  obvi- 
ously forbid  such  an  inquiry,  and  demon- 
strate the  reasonableness  of  the  defendants' 
instructions  in  that  regard.  It  should  not 
escape  attention  that  it  appeared  by  the  evi- 
dence In  the  case  that  under  what  was  called 
a  prescribed  custom  of  the  company,  in  cas- 
es where  the  passenger,  after  the  cancella- 
tion of  his  ticket  and  his  admission  within 
the  ferry  shed,  had  not  chosen  to  take  a 
ferryboat  he  was  entitled,  upon  application 
to  the  ticket  collector  who  had  canceled  his 
ticket  to  have  it  validated  for  a  future  ferry 
trip  by  that  officer  by  his  putting  an  encir- 
cling mark  upon  the  face  of  the  ticket 
around  the  cut  "C,"  together  with  the  ini- 
tials of  his  name.  But  this  course  not  hav- 
ing been  pursued  by  the  plaintiff,  It  is  evi- 
dent that  his  right  to  ferry  passage  upon  his 
ticket  as  it  then  existed  in  his  hands  rests 
entirely  upon  the  proper  effect  the  ferry  tick- 
et collector  was  required,  in  the  performance 
of  his  duty  to  his  company,  to  give  to  the 
canceled  ticket  as  tendered  him.  And  such 
right  we  must  now  determine  without  regard 
to  the  fact  whether  the  plaintiff  had,  or 
had  not  used  his  ferry  ticket  for  previous 
ferry  passage.  The  ferry  ticket  collector 
was  certainly  not  an  agent  selected  by  the 
company  to  look  behind  and  beyond  its  writ- 
ten instructions  to  him  In  order  to  determine 
its  legal  rights  in  such  regard,  nor  to  repre- 
sent it  in  contests  involving  the  reasonable- 
ness or  validity  of  Its  ticket  regulations. 

In  the  recent  case  in  the  Supreme  Court  of 
Ervin  v.  Burke  et  aL,  reported  in  the  ad- 
vance sheets  of  83  AtL  772  (in  which  the 
right  of  a  conductor  of  a  street  railway  car 
to  eject  a  passenger,  who  refused  to  pay  his 
fare  was  Involved),  this  Important  principle 
is  considered  and  decided  in  favor  of  the 
railway  company.  Mr.  Justice  Garrison,  In 
his  opinion  delivered  in  that  case,  pointedly 
remarks  that  "controversies  of  this  nature 
are  not  to  be  settled  in  a  wrangle  between 
a  passenger  and  the  conductor  over  the  pay- 
ment of  a  fare."  That  case  followed  the 
unanimous  decision  of  this  court  In  Shelton 
v.  Brie  Railroad  Co.,  73  N.  J.  Law,  658,  66 
AtL  403,  9  L.  R.  A.  (N.  S.)  727,  118  Am.  St 
Rep.  704,  9  Ann.  Cas.  883,  where  the  same 
skilled  judge  delivered  the  opinion  of  that 
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court  After  a  very  thorough  exposition  of 
the  legal  principles  there  Involved  (which  are 
also  now  presented  by  the  case  In  hand),  It 
was  held  that  the  expulsion  from  a  railroad 
train  of  a  person  who  refused  to  pay  the  con- 
ductor any  fare  other  than  the  tender  of  a 
limited  ticket  that  on  Its  face  had  expired 
was  not  actionable.  In  the  case  of  Wright 
v.  Orange  Valley  P.  V.  By.  Co.,  77  N.  J.  Law, 
774,  73  AtL  517,  28  L.  B.  A  (N.  S.)  571,  the 
foundation  of  the  right  of  railway  companies 
to  treat  as  trespassers  those  who  Insist  upon 
riding  In  their  cars  but  refuse  to  pay  fare 
Is  traced  by  Mr  Justice  Minturn  to  early 
common-law  principles.  These  decisions,  sup- 
ported as  they  are  by  a  long  line  of  author- 
ity referred  to  by  them,  have  settled  the  law 
upon  this  subject 

The  duty  of  the  ferry  ticket  collector  to- 
ward a  passenger  In  case  of  his  nonpayment 
of  ferriage  In  cash,  or  of  a  tender  of  a  valid 
ticket  in  lieu  of  cash,  is  strictly  analogous 
to  that  of  the  railroad  train  conductor  under 
like  circumstances.  Their  authority  to  rep- 
resent the  carrying  companies  is  limited  to 
the  collection  from  the  passenger  of  either 
cash,  or  its  equivalent ;  L  e.,  a  ticket  valid 
upon  its  face  for  passage.  Where  the  state- 
ments of  the  passenger  conflict  in  such  re- 
gard with  the  face  of  his  ticket  the  ferry 
ticket  collector  Is  not  authorized  to  either 
Inquire  into,  or  decide,  as  to  the  truth  or 
correctness  of  such  statements,  but  must  be 
governed  entirely  by  the  Intrinsic  effect  of 
the  ticket  as  expressed  on  its  face  at  the 
time  of  its  tender.  What  remedy  the  plain- 
tiff might  have  against  the  ferry  company  In 
the  event  it  should  refuse  to  redeem  the  can- 
celed ticket  upon  his  proper  application  to 
It  and  proffer  of  proof  that  he  had  not  made 
use  of  the  ticket  for  an  actual  ferry  trip,  we 
are  not  now  called  upon  to  decide. 

For  the  reasons  above  stated,  the  Judgment 
below,  which  was  for  the  defendants,  is  af- 
firmed. 


HALL  v.  PASSAIC  WATER  CO. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

Nov.  20, 1012.) 

(Byttabu*  by  the  Court.) 

i.  Corporations   (|  406*)— Representation 

bt  Offigbbs— Superintendent. 

A  corporation  is  not  bound  by  the  agree- 
ment of  a  superintendent  which  is  not  shown 
to  be  within  the  scope  of  his  express  or  implied 
authority,  which  is  not  in  the  course  of  the  or- 
dinary business  of  the  company,  and  which  it 
has  not  ratified,  acquiesced  in,  or  knowingly 
profited  by. 

[Ed.  Note.— For  other  cases,  see  Corpora- 
tions, Cent  Dig.  ||  1611-1614;    Dec.  Dig.  f 

2.  Principal  and  Agbnt  (|  110*)— Author- 
ity of  Agbnt— Burden  of  Proof. 

One  who  seeks  to  charge  another  with 
the  -act  of  an  agent  must  prove  that  the 
agent  acted  within  the  scope  of  his  authority 
actual  or  apparent  or  ratification  or  acquies- 


cence in  or  acceptance  of  the  benefit  of  the 
act  on  the  part  of  the  employer. 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Agent  Cent  Dig.  ||  801-401;    Dec.  Dig. 

8.  Corporations  (|  406*)— Domesho  Supply 

—Validity  of  Contract. 

A  superintendent  of  a  water  company  had 
made  arrangements  with  a  number  of  persons 
for  the  supply  of  water  to  the  buildings  owned 
by  them  for  ordinary  household  and  mill  pur- 
poses and  the  regular  scheduled  rates.  The 
proof  showed  that  no  water  was  supplied  to 
any  one  for  fire  purposes,  except  at  special 
rates.  The  plaintiff  claimed  he  made  a  con- 
tract with  the  superintendent  for  a  supply  of 
water  at  a  certain  pressure  for  fire  purposes, 
but  at  the  regular  scheduled  rate  charged  to 
persons  who  aid  not  have  a  contract  for  fire 
purposes,  and  plaintiff  never  paid  the  defend- 
ant any  other  rate.  Plaintiff's  mill  having 
burned  down  through  the  alleged  failure  of  the 
water  supply,  he  sought  to  hold  the  defend- 
ant liable  for  his  loss.  It  was  not  shown  that 
the  superintendent  had  ever  made  any  similar 
contract  with  any  one,  that  he  had  never  been 
authorized  to  make  such  a  contract,  that  the 
other  officers  and  directors  never  knew  of  it 
and  the  company's  books  contained  neither  that 
nor  any  other  contract  of  a  similar  character. 
Held,  that  the  defendant  was  not  liable  there- 
on. 

[Ed.  Note. — For  other  cases,  see  Corpora- 
tions, Cent  Dig.  H  1611-1614;  Dec.  Dig.  | 
406.*] 

4.  Waters  and  Water  Courses  (|  206*)— 
Liabilities  of  Water  Companies—  Fail- 
ure to  Furnish  Supply. 

A  water  company  which  has  a  contract 
with  a  city  for  a  supply  of  water  is  not  liable 
upon  such  contract  to  an  inhabitant  for  loss 
which  he  sustains  through  the  failure  to  sup- 
ply sufficient  water  to  extinguish  a  fire  in  a 
building  owned  by  such  inhabitant 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  |  801;   Dec.  Dig.  | 

Trenchard,  Minturn,  Kalisch,  Bogert  Cong- 
don,  and  White,  JJ.,  dissenting. 

Error  to  Supreme  Court 

Action  by  Isaac  A  Hall  against  the  Pas- 
saic Water  Company.  Judgment  for  defend- 
ant and  plaintiff  brings  error.    Affirmed. 

John  W.  Harding,  of  Paterson,  and  James 
O.  Blauvelt  of  Passaic,  for  plaintiff  In  error. 
William  H.  Corbin,  of  Jersey  City,  and  Mich- 
ael Dunn,  of  Paterson,  for  defendant  in 
error. 

TBEACY,  J.  The  defendant  la  a  corpora- 
tion of  this  state,  engaged  In  the  supplying 
of  water  to  the  city  of  Paterson,  and  to  the 
inhabitants  thereof.  The  plaintiff  is  an  In- 
habitant of  the  city  of  Paterson,  and  was 
the  owner  of  a  factory  building  on  Fulton 
street  In  that  city.  He  erected  in  said  build- 
ing two  standpipes  which  ran  from  the  top 
floor  through  the  other  floors  to  the  ground, 
and  connected  with  the  pipes  of  the  defend- 
ant There  were  in  the  mill  also  other  water 
pipes  which  supplied  water  for  the  ordinary 
uses  connected  with  the  business.  Hie  plain- 
tiff complained  that  the  defendant  agreed, 
in  consideration  of  the  payment  for  water 
at  a  stipulated  price  by  plaintiff,  to  deliver 
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a  supply  of  water  to  plaintiff's  mill  under 
a  pressure  of  not  less  than  10  pounds  to  the 
square  inch  at  each  opening  of  the  stand- 
pipes  and  the  other  water  pipes;  that  a 
building  across  the  street  from  plaintiff's  mill 
took  fire;  that  the  flames  spread  to  the 
plaintiff's  mill,  and  through  tbe  failure  of 
the  defendant  to  keep  the  water  at  the 
pressure  stated  the  mill  and  its  contents 
were  destroyed.  Tbe  defendant  pleaded  the 
general  issue  and  the  statute  of  limitations. 
The  trial  court  directed  a  verdict  for  the 
defendant  The  plaintiff  assigns  error  on 
this,  and,  while  he  has  other  assignments  of 
error,  this  Is  the  only  one  which  he  argues. 

If  the  defendant  made  the  contract  al- 
leged in  the  declaration,  it  would,  of  course, 
be  bound  to  keep  the  supply  of  water  in  the 
plaintiff's  mill  at  the  stipulated  pressure, 
notwithstanding  that  an  unforeseen  accident 
made  it  Impossible  to  do  so.  Middlesex  Wa- 
ter Co.  t.  Enappmann  &  Whiting  Co.,  64 
N.  J.  Law,  240,  45  Atl.  692,  49  L.  R.  A 
572,  81  Am.  St  Rep.  467. 

[1,3]  To  prove  his  case,  the  plaintiff  tes- 
tified that  when  he  determined  to  build  his 
mill,  he  saw  William  Ryle,  the  superintend- 
ent of  the  defendant  informed  him  of  his 
plans,  and  asked  him  if  he  would  have  suffi- 
cient water  pressure  for  fire  purposes,  and 
that  Ryle  told  him  he  could  go  ahead  with 
his  building,  and  that  he  would  have  suffi- 
cient supply  for  fire  and  other  purposes.  He 
testifies:  "I  then  asked  him  [Ryle]  what 
that  pressure  would  be  or  was.  He  said 
the  pressure  was  not  less  than  10  pounds, 
but  he  said :  'Mr.  Hall,  you  will  have  more 
throughout  your  mill.'  I  then  asked  him 
what  the  charge  would  be  for  such  service.  He 
said  the  charge  would  be  as  charged  to  manu- 
facturers for  what  they  used  and  as  used." 
To  establish  Ryle's  authority  to  make  such 
a  contract  the  plaintiff  called  as  witnesses 
several  property  owners  in  Paterson,  who 
testified  that  they  had  made  arrangements 
for  the  supply  of  water  to  their  premises  by 
defendant  with  Ryle.  But  none  of  these 
witnesses  proved  that  he  or  any  other  person 
had  any  agreement  or  arrangement  similar 
to  that  claimed  by  the  plaintiff.  None  of 
them  had  a  contract  guaranteeing  a  10-pound 
pressure  of  water  or  any  other  pressure, 
and  the  only  witness  (Ryle)  besides  the  plain- 
tiff who  claims  to  have  spoken  to  Ryle  about 
a  supply  to  a  standplpe  In  his  mill  says  that 
all  Ryle  agreed  to  give  was  the  best  pres- 
sure that  he  could.  "There  was  no  reference 
as  to  the  amount  of  pressure,"  he  says,  "but 
Mr.  Ryle  volunteered  to  make  connection 
with  the  Essex  street  main,  that  was  the 
pressure,  the  best  he  could  do  for  that  pur- 
pose." The  testimony  of  these  witnesses  was 
altogether  inadequate  to  establish  knowledge 
on  the  part  of  the  defendant  of  the  making 
of  the  contract  sued  upon  or  to  make  out 
*  course  of  conduct  on  the  part  of  Ryle  in 
the  making  of  contracts  of  the  character  of 


that  claimed  by  the  plaintiff  which  would 
raise  a  presumption  that  the  defendant  au- 
thorized expressly  or  by  acquiescence  the 
making  of  such  contract.  The  case  of  Mid- 
dlesex Water  Co.  v.  Enappmann  Whiting  Co., 
64  N.  3.  Law,  240,  45  Atl.  692,  49  L.  R.  A. 
572,  81  Am.  St  Rep.  467,  does  not  apply. 
In  that  case  there  was  a  written  contract 
to  supply  water  sufficient  for  fire  purposes. 
The  water  main  broke  and  the  Enappmann 
Whiting  Company's  mill  took  fire,  and,  owing 
to  lack  of  water  supply,  was  burned.  The 
water  company  was  properly  held  liable  in 
that  case.  In  that  case  the  contract  was 
admittedly  and  undeniably  the  contract  of 
the  water  company  to  supply  water  for  the 
extinguishing  of  fires.  The  water  company 
brought  suit  upon  the  contract  for  money 
due  to  it  for  water  supplied  to  the  Enapp- 
mann Whiting  Company,  and  the  latter  set 
up  in  recoupment  the  damages  suffered  by 
it  through  the  destruction  of  its  mill.  The 
water  company  In  defending  against  this 
claim  contended  that  an  unforeseen  accident 
the  breaking  of  the  main,  prevented  Its 
compliance  with  Its  contract  and  excused  It 
No  question  arose  as  to  the  authority  of  an 
agent  to  make  the  contract  The  question 
Involved  in  the  case  sub  judice  is  whether 
the  defendant's  superintendent  had  authority 
to  make  the  contract  sued  upon,  namely,  to 
guarantee  a  sufficient  amount  of  water  under 
all  circumstances  under  a  10-pound  pressure 
to  the  square  Inch  to  extinguish  fires. 

There  is  no  evidence  in  the  case  of  the 
existence  of  such  authority.  So  far  as  ap- 
pears from  the  testimony,  no  one  else  ever 
had  a  contract  guaranteeing  a  certain  pres- 
sure at  all  times  and  under  all  circumstances. 
The  testimony  of  the  witnesses  who  Bald  they 
had  arranged  with  Ryle  on  different  occa- 
sions for  a  supply  of  water  for  general  mill 
and  tenement  house  purposes  may  have  been 
sufficient  to  establish  the  fact  that  he  had 
authority  to  make  such  contracts.  It  certain- 
ly did  not  prove  an  authority  In  him  to 
make  what  would  seem  from  the  evidence  to 
have  been  an  extraordinary  contract  Tbe 
testimony  of  the  witnesses  for  the  defense, 
Gardner,  the  managing  director,  and  Bell 
and  John  C.  Ryle,  two  of  the  active  directors 
of  the  defendant  negatived  the  existence  of 
such  authority. 

While  the  defendant  evidently  supplied 
water  to  some  property  owners  for  fire  par- 
poses,  these  cases  were  entered  in  their 
books  for  "fire  purposes  only,"  and  these 
customers  paid  a  fixed  charge  for  that  pur- 
pose whether  the  water  was  used  or  not  Of 
course,  this  arrangement  was  entirely  dif- 
ferent from  the  one  which  the  plaintiff 
claims  to  have  made,  which  was  the  supply- 
ing of  water  for  fire  and  other  purposes  to 
be  paid  for  on  the  basis  of  "what  was  used 
and  as  used,"  and  the  bills  rendered  to  and 
paid  by  the  plaintiff  showed  that  he  paid 
only  the  same  rates  as  ordinary  consumers 
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who  did  not  hare  any  agreement  with  the 
water  company  for  Are  purposes.  The  de- 
fendant did  not  deny  that  Ryle  had  author- 
ity to  make  ordinary  contracts  for  the  sap- 
ply  of  water  to  users  for  general  purposes. 
But  it  did  deny  and  prove  by  Its  directors 
that  he  had  not  authority  to  make  the  un- 
usual contract  set  out  by  the  plaintiff,  to 
guarantee  a  supply  for  fire  purposes  at  a 
certain  pressure  at  all  times  and  under  all 
conditions,  and  upon  the  terms  claimed  by 
the  plaintiff.  And  It  supplemented  this 
proof  by  its  contract  book  which  did  not  con- 
tain any  other  contract  of  the  kind.  There 
was  no  evidence  on  the  part  of  the  plaintiff 
tending  to  disprove  the  testimony  of  the  de- 
fendant on  this  point.  The  facts  therefore 
as  to  the  authority  or  lack  of  authority  of 
the  agent  on  the  crucial  question  were  un- 
disputed and  the  question  as  to  his  author- 
ity was  one  of  law  for  the  court  and  the  di- 
rection of  a  verdict  was  not  erroneous. 
Gulick  v.  Grover,  83  N.  J.  Law,  463,  97  Am. 
Dec.  728;  Belcher  v.  Manchester  B.  &  L. 
Ass'n,  74  N.  X  Law,  833,  839,  67  Atl.  399. 
In  Thomson  v.  Central  Passenger  By.  Co., 
80  N.  J.  Law,  828,  78  AtL  162,  It  was  held 
that  a  corporation  is  not  bound  by  an  unau- 
thorized agreement  made  by  its  president, 
outside  of  the  scope  of  his  express  or  im- 
plied authority  and  not  in  the  course  of  its 
ordinary  business,  which  it,  through  its  di- 
rectors, has  neither  ratified,  acquiesced  in, 
or  knowingly  profited  by. 

[2]  Not  only  does  the  burden  of  proof  as 
to  the  fact  of  agency  rest  with  one  who  seeks 
to  charge  another  as  principal  with  the  acts 
of  an  alleged  agent,  but  the  burden  also  rests 
with  him  to  prove  the  extent  of  the  agency; 
in  other  words,  the  burden  is  upon  him  to 
show  that  the  act  or  acts  of  the  agent  were 
within  the  scope  of  his  authority.  31  Cyc. 
1644,  and  cases  therein  cited.  Whenever  it 
is  out  of  the  usual  course  of  an  agent's  busi- 
ness to  make  a  guaranty,  the  party  seeking 
to  hold  his  principal  liable  thereon  has  the 
burden  of  showing  the  agent's  authority  to 
make  the  guaranty,  or  that  the  principal  sub- 
sequently ratified  his  act  81  Cyc.  p.  1647, 
citing  Wlllard  v.  Mellor,  19  Colo.  634,  36 
Pac.  148;  Gray  v.  Gillilan,  16  M.  463,  60  Am. 
Dec.  761.  The  case  of  Murphy  v.  Cane,  82 
AtL  864,  Is  not  on  a  parallel  with  the  pres- 
ent one.  In  that  case  the  president  of  a  cor- 
poration which  never  held  any  meetings  of 
its  directors  and  which  allowed  him  to  make 
all  its  contracts  and  always  accepted  the 
benefit  of  them  made  one  of  the  usual  con- 
tracts In  the  name  of  the  corporation  with 
the  plaintiff,  and  it  was  held  that  the  cor- 
poration was  bound  by  it 

[4]  The  plaintiff  further  claims  that  he  is 
entitled  to  the  benefit  of  the  contract  made 
by  the  city  of  Paterson  with  the  defendant 
for  the  supply  of  water  to  the  city  for  fire 
hydrants  and  other  purposes,  and  which  pro- 


vided for  a  10-pound  pressure  to  the  square 
inch.  It  has  been  frequently  held  that  a 
party  contracting  with  a  city  Is  not  liable  to 
an  inhabitant  of  the  city  on  such  contract 
for  loss  which  he  sustains  through  the  fail- 
ure to  properly  perform  the  same.  Styles  v. 
Long,  67  N.  J.  Law,  416,  61  Atl.  710;  Id.,  70 
N.  J.  Law,  301,  67  AU.  448;  Davis  v.  Clinton 
Waterworks,  64  Iowa,  69,  6  N.  W.  126,  37 
Am.  Rep.  186;  Beck  v.  Eittannlng  Water 
Co.  (Pa.)  11  Atl.  300;  Nlckerson  v.  Bridge- 
port Hydraulic  Co.,  46  Conn.  24,  83  Am. 
Rep.  1. 

The  other  assignments  of  error  not  hav- 
ing been  argued  In  the  brief  of  the  plaintiff 
in  error  will  not  be  considered. 

The  Judgment  should  be  affirmed,  with 
costs. 

TRENOHARD,  MINTURN,  KALISOH, 
BOGERT,  CONGDON,  and  WHITE,  JJ,  dis- 
sent. 


ADAMS  v.  VILLAGE  OF  SOUTH  ORANGE. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

Nov.  18,  1912.) 

i.  Municipal  Cobfohations  (f  613*)— Im- 
pbovkkknts  —  assessments  —  vauditt  — 
Quieting  Title. 

The  fact  that  assessments  for  street  im- 

Srovements  are  limited  to  lands  within  an  ar- 
itrary  distance  of  the  improvement,  though 
lands  more  distant  are  also  benefited,  the  re- 
mainder of  the  expense  being  met  by  the  mu- 
nicipality, does  not  render  the  assessment  so 
clearly  invalid  as  to  subject  it  to  attack  by  an 
owner,  whose  assessment  was  not  disproportion- 
ed  to  his  benefits,  by  suit  to  quiet  title. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  1188-1206;  Dec. 
Dig.  |  613.*] 

2.  Municipal  Cobpobations  (|  686*) — Spe- 
cial Assessments — Personal  Obligation 
of  Owner  of  Pbopejht. 

The  charter  of  the  village  of  South  Orange, 
requiring  assessments  for  street  improvements 
on  the  owners  of  lands  specially  benefited  there- 
by, and  referring  to  lands  on  which  assessments 
have  been  made,  does  not  make  an  assessment 
a  personal  debt  of  the  owner,  but  the  language 
in  reference  to  the  owner  is  given  only  as  part 
of  the  designation  of  the  lands  assessed,  and 
the  assessment  is  made  on  the  lands  specially 
benefited. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  1304-1306;  Due. 
Dig.  t  586.*] 

Appeal  from  Court  of  Chancery- 
Suit  by  Gertrude  Adams  against  the  Vil- 
lage of  South  Orange.    From  a  decree  for  de- 
fendant, rendered  on  the  advice  of  Vice  Chan- 
cellor Emery,  complainant  appeals.    Affirmed. 

Andrew  8.  Taylor,  of  Newark,  and  Charles 
B.  Souther,  of  New  York  City,  for  appellant 
Jay  Ten  Eyck  and  Thomas  A  Davis,  both 
of  Newark,  for  respondent 

PER  CURIAM  The  bill  In  this  case  was 
one  to  quiet  title.  The  suit  arose  in  this 
wise:   The  board  of  assessments  of  the  ril- 
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lage  of  South  Orange  levied  certain  assess- 
ments for  benefits  against  the  lands  of  the 
complainant  for  the  laying  ont  and  opening 
of  West  End  road  In  that  Tillage,  and  the  mu- 
nicipality, claiming  the  assessment  to  tie  a 
valid  and  subsisting  lien  against  the  prem- 
ises because  of  the  unpaid  assessments,  ad- 
vertised the  same  for  sale.  The  complainant 
then  filed  her  bill,  praying,  Inter  alia,  that 
It  be  decreed  that  the  defendant  had  no  In- 
cumbrance on  her  land,  or  any  part  thereof, 
.and  that  Its  claim  thereto  is  vexatious  and 
void,  and  for  an  injunction  against  the  sale 
of  the  premises  for  nonpayment  of  the  as- 
sessment 

The  complainant  alleges  that  the  mode  of 
assessment  Is  not  In  conformity  with  consti- 
tutional requirements,  and  that  therefore  the 
assessments  were  void  from  their  Inception. 
The  assessments  appear  to  have  been  regu- 
larly made  under  section  20  of  the  village 
charter,  which  provides  as  follows:  "That  It 
shall  he  the  duty  of  the  board  of  assess- 
ments to  assess,  as  fairly,  honestly  and  Im- 
partially as  may  be,  damages  In  favor  of  the 
owner  or  owners  of  any  lands  and  real  es- 
tate that  shall  be  taken  for,  or  damaged  by, 
any  general  or  local  Improvement  hereinafter 
mentioned ;  and  to  assess  the  said  damages  or 
the  expenses  of  any  such  improvement,  as 
the  case  may  be,  fairly,  honestly  and  Im- 
partially upon  the  owner  or  owners  of  any 
lands  or  real  estate  on  or  within  five  hun- 
dred feet  of  the  line  of  the  whole  of  the 
streets  so  Improved,  which  in  the  opinion  of 
said  commissioners,  or  any  three  of  them, 
will  be  peculiarly  benefited  thereby,  and  In 
such  proportions  as  they  may  consider  said 
lands  and  real  estate  to  be  so  benefited,  and 
to  the  extent  of  such  benefit,  and  to  assess 
any  excess  of  such  damages,  or  expense,  as 
the  case  may  be,  upon  the  village  at  large." 

[1]  At  the  conclusion  of  the  case  the  learn- 
ed vice  chancellor  delivered  the  following 
oral  opinion: 

"The  only  question  Is  whether  the  fact  that 
beyond  the  amount  levied  on  property  special- 
ly benefited  within  600  feet  the  assessment 
Is  laid  on  the  township  or  village  at  large, 
and  that  the  special  benefits  which  may  ac- 
crue to  lands  outside  of  the  600  feet  are  not 
specially  assessed  against  them,  is  any  ground 
for  holding  the  law  or  rule  of  assessment 
unconstitutional  as  to  the  lots  within  the 
600  feet  That  Involves  the  question  wheth- 
er a  legislative  limitation  of  the  area  of  the 
assessment  of  the  expense  of  an  Improvement 
which  provides  that  the  special  assessment 
for  benefits  shall  only  include  a  portion  of 
the  lands  which  are  or  may  be  benefited, 
makes  the  assessment  Invalid.  The  contrary 
view  must  of  course,  be  based  on  the  conten- 
tion that  the  Legislature  has  no  option  in 
reference  to  declaring  that  all  the  lands  spe- 
cially benefited,  whether  within  a  limited 
space  or  not  must  be  assessed  in  order  to 
make  a  valid  assessment    That  question  has 


been  up  twice,  as  I  understand  it  before  the 
law  courts.  First  in  the  case  of  State,  So- 
ciety for  Useful  Manufactures,  Prosecutors, 
v.  Patersoh,  in  42  N.  J.  Law,  616  (1880).  The 
Court  of  Appeals  held  In  that  case  that  the 
area  of  an  assessment  might  be  restricted; 
and  In  the  case  of  State,  Hudson  County, 
v.  Road  Commissioners,  41  N.  J.  Law,  83-88, 
the  Supreme  Court  In  a  learned  opinion  by 
Mr.  Justice  Depue,  held  that  the  Legislature 
has  the  power  to  limit  the  area  of  the  as- 
sessment and  that  no  person  within  that 
area  could  object  provided  he  was  not  as- 
sessed more  than  he  was  specially  benefited. 
That  opinion  was  affirmed  In  the  Court  of 
Appeals  in  42  N.  J.  Law,  608.  So  that  as 
the  decisions  of  the  Supreme  Court  and 
Court  of  Appeals  now  stand  on  this  question 
— that  lies  at  the  basis  of  this  case — I  do 
not  see  that  there  is  any  such  claim  of  un- 
constitutionality as  would  allow  a  court  of 
equity,  on  a  bill  to  quiet  title,  to  say  that 
the  holding  of  that  assessment  as  an  out- 
standing lien  Is  such  a  patently  fraudulent 
claim  of  title  that  a  court  of  equity  will 
wipe  It  out  That  is  the  ground  on  which 
the  original  jurisdiction  of  the  court  Is  put 
in  Bogert  v.  City  of  Elizabeth,  27  N.  J.  EJq. 
668,  where  the  principle  of  assessment  had 
been  so  decidedly  wrong  that  it  was  an  ab- 
solute unfounded  assertion  of  title  for  a  mu- 
nicipality to  claim  rights  under  it  In  that 
case  the  entire  expense  was  laid  on  the 
lands  benefited,  without  limitation  to  the 
amount  they  were  benefited,  and  under  our 
decisions  it  was  clearly  unconstitutional. 
And  the  court  said:  'If  the  city  asserts  title 
under  a  void  assessment  either  by  proceed- 
ing to  sell,  as  is  done  in  this  case,  or  by  sell- 
ing and  then  holding  the  title,  a. court  of 
equity  will  decree  that  the  claim  Is  so  ab- 
solutely unfounded  that  the  title  should  be 
quieted.'  But  in  view  of  these  decisions  I 
have  referred  to,  one  of  which  was  cited  in 
defendant's  brief,  I  cannot  say  that  the  vil- 
lage of  South  Orange  is  so  clearly  asserting 
an  unfounded  claim  under  these  assessments 
that  they  should  be  set  aside. 

[2]  "I  have  considered  the  further  question 
raised  as  to  the  unconstitutionality  of  the 
twentieth  section  of  the  defendant's  charter, 
by  reason  of  the  direction  for  assessment  of 
benefits  upon  the  owner  or  owners  of  lands 
benefited,  instead  of  directing  the  assessment 
upon  the  lands  themselves.  No  Injunction 
against  the  proceedings  to  collect  the  assess- 
ment or  sale  of  the  lands  should  be  granted 
on  this  objection. 

"The  assessment  is  not  by  the  act  made  a 
personal  debt  of  the  owner,  and  the  whole 
scope  of  the  act  shows  that  the  assessment 
is  made  upon  the  lands,  and  not  on  the  own- 
er. See,  especially,  sections  86,  46,  and  46 
referring  to  the  lands'  upon  which  assess- 
ments have  been  made  or  are  liens. 

"The  language  used  In  reference  to.  the 
owner  of  lands  is  similar  to  that  generally 
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used  in  tax  and  assessment  acts,  and  the 
name  of  the  owner  of  the  lands  taxed  or  as- 
sessed Is  given  as  part  of  the  designation  of 
the  lands  assessed.  In  many  of  such  acts 
It  is  provided  that  a  mistake  In  the  name  of 
the  owner  shall  not  invalidate  the  tax  or 
assessment.  Section  46  of  the  village  char- 
ter contains  such  provision." 

The  decree  under  review  will  be  affirmed, 
with  costs,  for  the  reasons  set  forth  in  Vice 
Chancellor  Emery's  opinion. 


DORDONI  v.  HUGHES. 
(Supreme  Court  of  New  Jersey.    Dec.  16, 1912.) 

(SylUbut  by  the  Court.) 

1.  Appeal  and  Ebbob  (|  931*)— REVIEW— PRE- 
SUMPTIONS— SUFFICIENCY  OF  EVIDENCE. 

Facts  found  by  the  district  court  will  be 
presumed  to  rest  on  competent  proof,  when 
nothing  appears  to  the  contrary. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |{  3728,  3762-3771;  Dec. 
Dig.  |931.*] 

2.  Appeal  and  Ebbob  (J  996*)  —  Review  — 
Questions  or  Fact. 

The  Supreme  Court  will  not  reverse  a 
judgment  that  is  based  upon  a  conclusion  of  the 
district  court  upon  a  mixed  question  of  law 
and  fact,  if  the  conclusion  is  legally  inferable 
from  the  facts  proven. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  3908-3911;  Dec  Dig.  | 
996.*] 

8.  Sales  (|  79*)— Construction  of  Contract 

—Place  or  Delivery. 

In  the  absence  of  any  provision  in  the  con- 
tract fixing  a  place  for  delivery,  the  general 
rule  is  that  delivery  shall  be  made  at  the  place 
of  business  of  the  seller;  but  this  rule  may  be 
modified  by  the  understanding  of  the  parties 
that  delivery  shall  be  made  at  the  place  of 
business  of  the  buyer. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  {{  214-216;    Dec.  Dig.  {  79.*] 

4.  Sales  (|  88*) — Constbuction  or  Contract 
—  Place  or  Delivery  —  Questions  roa 
Jurt. 

Where  the  evidence  disclosed  that  the  con- 
tract for  sale  of  a  truck  did  not  fix  a  place  for 
delivery,  and  also  tended  to  show  that  the  seller 
attempted  to  deliver  it  at  the  place  of  business 
of  the  buyer,  who  refused  to  receive  it  because 
of  its  imperfect  condition,  and  the  seller,  con- 
ceding that  it  did  not  comply  with  the  contract, 
promised  to  perfect  it,  and  for  that  purpose 
took  it  to  his  garage,  it  cannot  be  said  as  a 
matter  of  law  that  the  finding  of  the  trial  judge 
that  the  place  of  delivery  was  at  the  buyers 
place  of  business  was  not  a  reasonable  infer- 
ence from  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  H  248-250;    Dec.  DigVl  88.*] 

6.  Sales  (f  196*)— Performance  or  Contract 

— Payment  or  Price. 

Where  a  contract  calls  for  payment  of  the 
purchase  price  when  delivery  of  the  article  sold 
is  tendered  at  a  certain  place,  tender  of  the 
price  will  be  excused  when  the  seller  has  re- 
fused to  tender  the  article  at  the  place  designat- 
ed, or  at  any  other  place. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dfr.  |510;   Dec.  Dig.  i  196*]        ^^ 


6.  Sales  (f  196*) — Performance  or  Contract 
— Payment  of  Price. 

Where  the  contract  called  for  the  delivery 
of  a  truck  at  the  buyer's  place  of  business  "at 
once,"  and  the  evidence  tended  to  show -that 
after  the  seller  had  attempted  to  there  deliver 
an  imperfect  truck,  he  promised  to  perfect 
it,  and  for  that  purpose  took  it  to  bis  garage 
where  he  kept  it  seven  weeks,  and  then  sold  It 
elsewhere  without  tendering  delivery  to  the 
original  buyer,  the  inference  is  permissible  that 
the  seller  in  effect  refused  to  perform  his  con- 
tract and  that  tender  of  the  balance  of  the 
purchase  price  wsa  excused. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  |  610;   Dec.  Dig.  |  196.*] 

7.  Sales  (|  64*)  —  Contract  —  Practical 
Construction  by  Parties. 

If  the  language  of  a  contract  is  ambigu- 
ous with  respect  to  the  identity  of  the  article 
sold,  the  intention  of  the  parties  may  be  ascer- 
tained by  the  construction  which  the  parties 
themselves  have  put  upon  it 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent 
Dig.  t  162;  Dec  Dig.  |  54.*] 

Appeal  from  District  Court  of  City  of 
Paterson. 

Action  by  Constant  Dordonl  against  Thom- 
as Hughes.  From  a  judgment  for  plaintiff, 
defendant  appeals.    Affirmed. 

Argued  June  term,  1912,  before  TREN- 
CHABD,  PARKER,  and  MINTURN,  JJ. 

Charles  F.  Lynch,  of  Paterson,  for  appel- 
lant Jacob  Veenstra,  Jr.,  of  Paterson,  for 
appellee. 

TRENCHARD,  J.  This  is  the  defendant's 
appeal  from  a  judgment  for  the  plaintiff 
rendered  by  the  Judge  of  the  district  court 
sitting  without  a  jury.  The  suit  was  brought 
to  recover  a  deposit  paid  on  account  of  the 
purchase  of  an  automobile  truck.  The  con- 
tract of  purchase  was  in  writing  and  called 
for  "one  Model  2  A.  Truck  Panel  Body  to 
be  delivered  at  once,  barring  delay  in  trans- 
portation, or  other  causes  beyond  our  con- 
trol." One  hundred  and  fifty  dollars  was 
acknowledged  to  have  been  received  on  ac- 
count of  the  purchase  price,  and  the  con- 
tract called  for  the  payment  of  the  "balance 
when  delivery  of  car  is  tendered"  At  the 
conclusion  of  the  trial,  the  judge  considered 
that  the  plaintiff  was  Justified  in  rescind- 
ing the  contract  because  of  the  failure  of 
the  defendant  to  deliver  the  truck,  and  so 
gave  judgment  for  the  plaintiff  for  the 
amount  of  the  money  advanced  by  him. 
Several  of  the  reasons  for  reversal  may  be 
considered  together.  They  are  those  which 
challenge  the  finding  of  the  trial  Judge  that 
"the  place  of  delivery  of  the  truck  contract- 
ed for  was  to  be  the  place  of  business  of  the 
plaintiff  in  Paterson." 

[1]  In  the  first  place,  It  may  be  answered 
that  a  fact  found  by  the  district  court  is 
presumed  to  rest  on  competent  proof  when 
nothing  appears  to  the  contrary.  Home 
Coupon  Exchange  Co.  v.  Goldfarb,  78  N.  J. 
Law,  146,  74  AtL  148.  And  since  all  the  evi- 
dence is  not  returned  to  this  court  but  only 
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abstracts  from  it,  It  is  for  that  reason  im- 
possible for  us  to  say  that  the  finding  was 
not  properly  reached  from  the  facts  proven. 

[2]«In  the  next  place,  it  may  be  said  that 
such  evidence  as  is  returned  justifies  the  find- 
ing. This  court  will  not  reverse  a  Judgment 
that  Is  based  upon  a  conclusion  of  the  dis- 
trict court  upon  a  mixed  question  of  law  and 
fact,  if  the  conclusion  Is  legally  Inferable 
from  the  facts  proven.  Burr  v.  Adams  Ex- 
press Co.,  71  N.  J.  Law,  264,  58  Atl.  609.  We 
think  this  is  such  a  case. 

13]  The  contract  did  not  designate  the 
place  of  delivery.  In  such  case,  while  the 
general  rule  is  that  delivery  shall  be  made  at 
the  place  of  business  of  the  seller,  yet  this 
rule  may  be  modified  by  the  understanding 
of  the  parties  that  delivery  shall  be  made  at 
the  place  of  business  of  the  buyer.  Field  v. 
Runk,  22  N.  J.  Law,  525;  Sales  of  Goods  Act, 
C.  S.  p.  4657,  {  43. 

[4]  The  record  discloses  that  the  evidence 
upon  the  part  of  the  plaintiff  tended  to  show 
that  some  time  after  the  contract  was  exe- 
cuted the  defendant  attempted  to  deliver  a 
truck  to  the  plaintiff  at  the  plaintiff's  place 
of  business  in  Faterson,  who  refused  it  be- 
cause of  its  imperfect  and  unfinished  con- 
dition and  that  the  defendant,  conceding 
that  it  did  not  comply  with  the  contract, 
promised  to  perfect  it,  and  for  that  purpose 
took  it  to  bis  garage.  We  cannot  say  as  a 
matter  of  law  that  the  finding  of  the  trial 
judge  that  the  place  of  delivery  was  at  the 
buyer's  place  of  business  was  not  a  reason- 
able inference  from  the  evidence.  Field  v. 
Runk,  22  N.  J.  Law,  525. 

[S]  Nor  is  there  any  merit  in  the  objec- 
tion "that  the  evidence  does  not  show  that 
the  plaintiff  at  any  time  offered  to  pay  to 
the  defendant  the  balance  of  the  purchase 
price  of  the  truck,  or  that  the  defendant 
refused  at  any  time  to  deliver  the  truck  upon 
tender  of  the  balance  of  the  purchase  price." 
Where  a  contract  calls  for  payment  of  the 
purchase  price  when  delivery  of  the  article 
sold  Is  tendered  at  a  certain  place,  tender 
of  the  price  will  be  excused  when  the  seller 
has  refused  to  tender  the  article  at  the  place 
designated  or  at  any  other  place.  35  Cyc. 
272,  273. 

[6]  The  evidence  upon  the  part  of  the 
plaintiff  tended  to  show  that,  after  the  at- 
tempted delivery  of  the  imperfect  truck,  the 
defendant  promised  to  perfect  It,  and  for 
that  purpose  took  it  to  his  garage  where  he 
kept  it  seven  weeks,  and  then  sold  it  else- 
where without  tendering  delivery  to  the 
plaintiff.  Such  evidence  justified  the  trial 
judge  in  concluding  that  the  defendant  had 
in  effect  refused  to  perform  his  contract,  and 
that  tender  of  the  balance  of  the  purchase 
price  was  excused.  Possibly  the  defendant 
might  have  fulfilled  his  contract  by  seasona- 
bly tendering  another  truck  of  the  same  type 
in  perfect  condition  (Parsons  v.  Woodward, 


22  X.  J.  Law,  196),  bat  that  be  did  not  do. 
According  to  the  plaintiff's  testimony  be 
made  no  tender  at  all. 

[7]  The  language  of  the  contract  was  am- 
biguous with  respect  to  the  identity  of  the 
truck  to  be  delivered.  In  such  case  the  in- 
tention of  the  parties  may  be  ascertained 
by  the  construction  which  the  parties  them- 
selves have  put  upon  It  35  Cyc.  99.  And 
we  think  that  the  negotiations  between  the 
parties  to  this  contract,  based  on  the  particu- 
lar individual  truck,  reasonably  justified  the 
inference  of  a  construction  by  them  that  the 
particular  individual  truck  was  meant 

These  conclusions  completely  answer  every 
other  reason  urged  for  reversal. 

The  judgment  will  be  affirmed,  with  costs. 


ROSE  et  aL  v.  AMERICAN  PAPER  CO. 

(Court  of  Errors  and  Appeals  of  New  Jersev. 
Nov.  18,  1912.) 

(Syllabus  by  tht  Court.) 

1.  Accord  and  Satisfaction  (I  10*) — Part 
Payment  —  Disputed  oh  Unliquidated 
Claims. 

Where  a  claim  is  unliquidated  or  in  dis- 
pute, payment  and  acceptance  of  a  leas  sum 
than  claimed,  in  satisfaction,  operates  as  an 
accord  and  satisfaction. 

[Ed.  Note.— For  other  cases,  see  Accord  and 
Satisfaction,  Cent  Dig.  §|  66-74;  Dec.  Dig.  f 
10.*] 

2.  Accobd  and  Satisfaction  (|  7*)— Part 
Patment  —  Disputed  ob  Unliquidated 
Claims. 

To  constitute  an  accord  and  satisfaction 
in  law,  dependent  upon  the  offer  of  the  pay- 
ment of  a  less  sum  than  that  claimed,  it  is 
necessary  that  the  money  should  be  offered  in 
full  satisfaction  of  the  demand,  and  be  accom- 
panied by  such  acts  or  declarations  as  amount 
to  a  condition  that  if  the  money  is  accepted 
it  is  to  be  in  full  satisfaction,  and  be  of  such 
a  character  that  the  creditor  is  bound  to  un- 
derstand such  offer. 

[Ed.  Note.— For  other  cases,  see  Accord  and 
Satisfaction,  Cent.  Dig.  H  46-59,  66 ;  Dec.  Dig. 
|  7.* 

For  other  definitions,  see  Words  and  Phrases, 
voL  1,  pp.  81-84;   vol.  8,  p.  765L] 

3.  Accord  and  Satisfaction  (II*)  —  Part 
Payment  —  Disputed  or  unliquidated 
Claims. 

The  party  seeking  to  settle  for  a  less  sum 
than  is  claimed  to  be  due  must,  by  his  words  or 
conduct  when  making  the  offer,  clearly  inform 
the  other  of  what  is  sought  and  expected.  The 
transaction  must  be  such  that  the  condition  is 
as  plain  as  the  tender,  so  that  the  acceptance  of 
the  tender  will  involve  the  acceptance  of  the 
condition.  In  other  words,  the  tender  and  the 
condition  must  be  incapable  of  severance. 

[Ed.  Note.— For  other  cases,  see  Accord  and 
Satisfaction,  Cent   Dig.  H   1-13;    Dec.   Dig. 

4.  Accord  and  Satisfaction  (J  11*)  —  Part 
Payment  —  Dibputed  or  Unliquidated 
Claims. 

The  condition  that  if  a  tender  be  accepted 
it  shall  be  in  full  satisfaction  of  the  disputed 
claim  may  be  expressed  in  the  check  itself,  or 
in  the  letter,  or  account,  or  receipt  accompany- 
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ing  the  remittance,  or  even  orally  in  conversa- 
tion. 

[Ed.  Note. — For  other  cases,  see  Accord  and 
Satisfaction,  Cent  Dig.  §§  75-83;   Dec.  Dig.  { 

5.  Accord  and  Satisfaction  (f  27*)— Ques- 
tions fob  Juby. 

Whether  a  tender  is  accompanied  by  such 
acts  and  declarations  as  are  •  necessary,  on  its 
acceptance,  to  constitute  an  accord  and  satisfac- 
tion must  be  determined  from  the  facts  of  each 
particular  case.  If  the  evidence  is  conflicting, 
the  question  is  to  be  determined  by  the  jury. 

[Ed.  Note. — For  other  cases,  see  Accord  and 
Satisfaction,  Cent.  Dig.  |g  50,  83,  97,  110,  135, 
150;   Dec.  Dig.  |  27.*] 

Error  to  Supreme  Court 

Action  by  Abraham  Rose  and  another, 
trading  as  A  Rose  4  Son,  against  the  Amer- 
ican Paper  Company.  Judgment  for  plain- 
tiffs, and  defendant  brings  error.    Affirmed. 

John  A  Hartpence,  of  Trenton  (Vreden- 
burgh,  Wall  4  Carey,  of  Jersey  City,  on  the 
brief),  for  plaintiff  in  error.  J.  Fithian 
Tatem,  of  Camden,  for  defendants  In  error. 

TRENOHARD,  J.  In  October,  1907,  the 
American  Paper  Company,  the  defendant  be- 
low, ordered  of  A.  Rose  4  Son,  the  plaintiffs 
below,  100  tons  of  "good,  clean,  dry,  mixed 
papers"  at  47%  cents  per  hundredweight,  f. 
o.  b.  Philadelphia,  Pa.  The  paper  was  ship- 
ped by  the  plaintiffs  and  received  by  the  de- 
fendant Upon  unloading  the  paper  the  de- 
fendant claimed  that  it  was  of  inferior  qual- 
ity, dirty,  and  wet,  and  notified  the  plain- 
tiffs that  the  stock  was  not  satisfactory.  A 
few  days  thereafter  one  Mr.  Rose,  a  member 
of  the  plaintiffs'  firm,  went  to  Bogota,  where 
the  defendant's  mill  is  located,  and  had  a 
conversation  with  the  general  manager  of 
the  company.  As  to  Just  what  took  place 
at  this  interview,  there  is  a  conflict  of  tea 
timony.  Both  sides  admit  that  it  was  agreed 
that  the  price  of  the  paper  should  be  re- 
duced from  47%  cents  to  45  cents  per  hun- 
dredweight 

The  manager  of  the  defendant  company 
testified  that  It  was  also  agreed  that  the  per- 
centage of  moisture  in  the  paper  should  be 
determined  by  drying  samples,  and  that  set- 
tlement should  be  made  upon  the  basis  of 
dry  weight  This  was  expressly  denied  by 
the  plaintiffs,  one  of  whom  testified  that  the 
only  agreement  made  was  the  reduction  in 
price  from  47%  cents  to  45  cents  per  hun- 
dredweight. 

Two  payments  were  made,  both  by  check, 
one  for  $289.08  and  the  other  for  $313.75, 
amounting  to  $602.83,  leaving,  according  to 
the  plaintiffs'  contention,  a  balance  still  due 
of  $331.37,  for  which  suit  was  brought 

At  the  close  of  the  trial  at  the  Bergen  cir- 
cuit, the  defendant  moved  for  the  direction 
of  a  verdict,  "on  the  ground  that  the  ac- 
ceptance and  use  of  the  checks,  under  the 
circumstances  disclosed  by  the  evidence  in 
the  case,  amounts  to  an  acceptance  of  the 


terms  upon  which  the  checks  were  tendered, 
and  that  the  plaintiff  is  thereby  barred  from 
a  recovery  of  any  balance  shown."  The  mo- 
tion was  denied,  an  exception  allowed,  and- 
the  case  submitted  to  the  jury-  The  jury 
found  a  verdict  for  the  plaintiffs  for  $206.22, 
and  the  Judgment  entered  thereon  is  here  for 
review. 

The  only  question  requiring  examination 
may  be  determined  by  a  consideration  of  the 
propriety  of  the  denial  of  the  motion  for  a 
direction  of  a  verdict  That  motion,  it  will 
be  observed,  was  rested  upon  the  proposition 
that  the  plaintiffs'  recovery  was  barred  by 
an  accord  and  satisfaction. 

At  the  time  of  payment  said  to  have  been  . 
accepted  in  satisfaction,  the  amount  of  the 
plaintiffs'  claim  was  in  dispute. 

[1]  Now,  of  course,  the  rule  of  law  is  that 
where  a  claim  is  unliquidated  or  in  dispute 
payment  and  acceptance  of  a  less  sum  than 
claimed,  in  satisfaction,  operates  as  an  ac- 
cord and  satisfaction.    1  Cyc.  329. 

[2]  To  constitute  an  accord  and  satisfac- 
tion in  law,  dependent  upon  the  offer  of  the 
payment  of  a  less  sum  than  that  claimed,  it 
is  necessary  that  the  money  should  be  of- 
fered in  full  satisfaction  of  the  demand,  and 
be  accompanied  by  such  acts  or  declarations 
as  amount  to  a  condition  that  if  the  money 
is  accepted  It  is  to  be  in  full  satisfaction, 
and  be  of  such  a  character  that  the  creditor 
is  bound  to  understand  such  offer.  1  Cyc. 
333. 

[3]  The  party  seeking  to  settle  for  a  less 
sum  than  is  claimed  to  be  due  must,  by  his 
words  or  conduct  when  making  the  offer, 
clearly  Inform  the  other  of  what  is  sought 
and  expected.  The  transaction  must  be  such 
that  the  condition  is  as  plain  as  the  tender, 
so  that  the  acceptance  of  the  tender  will 
involve  the  acceptance  of  the  condition.  In 
other  words,  the  tender  and  the  condition 
must  be  incapable  of  severance;  for  other- 
wise the  inference  will  not  be  drawn  that 
the  acceptance  of  the  tender  Involves  the  ac- 
ceptance of  the  condition.  Lang  v.  Lane,  83 
111.  App.  543,  approved  Reid  v.  McMillan,  189 
111.  411,  59  N.  E.  948. 

[4]  The  condition  may  be  expressed  in  the 
check  Itself  (Kerr  v.  Sanders,  122  N.  C.  635, 
29  a  E.  943),  or  in  tiie  letter  or  account 
(Whltaker  v.  Eilenberg,  70  App.  Div.  489,  75 
N.  Y.  Supp.  106),  or  receipt  accompanying 
the  remittance  (Nassoiy  v.  Tomllnson,  148 
N.  Y.  326,  42  N.  E.  715,  51  Am.  St  Rep.  695), 
or  even  orally  in  conversation  (Cole  v.  Cham- 
plain  Trans.  Co.,  26  Vt  87). 

[t]  Whether  a  tender  is  accompanied  by 
such  acts  and  declarations  as  are  necessary, 
on  its  acceptance,  to  constitute  an  accord 
and  satisfaction  must,  of  course,  be  deter- 
mined from  the  facts  of  each  particular 
case.  If  the  evidence  is  conflicting,  \the 
question  Is  to  be  determined  by  a  jury. 
Bahrenburg  v.  Conrad  Schopp  Fruit  Co.,  128 


•For  other  cues  sea  same  topic  and  section  NUMBER  In  Dec  Dig.  *  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexes 

Digitized  by  VjOOQ  IC 


366 


85  ATLANTIC  REPORTER 


QS.J. 


Mo.  App.  626,  107  8.  W.  440;  Day  v.  McLea, 
L.  R.  22  Q.  B.  (1888)  610 ;  Nathan  v.  Ogden, 
93  L.  T.  N.  S.  653;  Johnson  v.  Collins,  20 
•Ala.  435;  Mayo  v.  Lelghton,  101  Me.  63,  63 
Atl.  298;  Singer  Sewing  Mach.  Co.  v.  Lee, 
105  Md.  663,  66  Atl. '628;  Walsh  v.  Lunney, 
75  Neb.  337,  106  N.  W.  447;  Jones  v.  John- 
son, 3  W.  ft  S.  276. 

In  the  case  at  bar  the  plaintiffs  received 
and  cashed  two  checks  in  payment.  With 
respect  to  the  first,  which  was  for  $289.08,  it 
Is  sufficient  to  say  that  there  la  nothing  up- 
on the  check  Itself,  or  in  the  letter  accom- 
panying it,  or  elsewhere  in  the  testimony, 
tending  to  show  that  it  was  intended  to  be 
in  full  satisfaction  of  the  claim.  The  second 
check  was  for  $313.75,  and  in  order  to  de- 
termine its  effect  it  Is  necessary  briefly  to 
look  at  its  history. 

After  some  verbal  negotiations  between 
the  parties,  and  after  the  receipt  of  the -first 
check,  the  plaintiffs  threatened  suit  for  the 
balance  claimed  to  be  due.  On  January  25, 
1908,  the  defendant  wrote  the  plaintiffs  as 
follows:  "Inclosed  we  hand  you  our  check 
for  $313.75,  which  is  in  'full  settlement  of 
■  your  account.  *  *  *  This  settlement  is 
made  in  accordance  with  agreement  with  Mr. 
Rose,  and  If  the  same  is  not  entirely  satis- 
factory, return  check  to  us  at  once."  There 
was  inclosed  therewith  a  check,  dated  Janu- 
ary 25,  1908,  containing  upon  its  face  the 
words,  "In  full  of  all  demands  to  date."  On 
January  28, 1908,  the  plaintiffs  returned  that 
check  to  the  defendant,  inclosed  in  a  letter 
of  that  date  reading  as  follows:  "Inclosed 
please  find  check  which  you  sent  us  in  full 
settlement  of  our  claim.  Such  arrangements 
are  not  satisfactory.  If  you  will  send  us 
check  for  the  same  without  any  stipulation 
marked  thereon,  I  will  accept  the  same." 
On  February  1,  1908,  the  defendant  acceded 
to  that  request  by  sending  to  the  plaintiffs 
a  check  of  like  date  and  amount  as  the  re- 
turned check,  Inclosed  in  a  letter  reading  as 
follows:  "Tours  of  the  28th  ult  at  hand  and 
we  do  not  object  to  leaving  off  the  stipula- 
tion you  object  to,  as  it  does  not  and  will 
not  change  our  agreement  with  Mr.  Rose, 
and  this  settlement  is  in  accordance  with 
the  agreement  made  with  Mr.  Rose  when  he 
visited  us  and  is  in  full  settlement  to  date. 
If  the  check  is  not  satisfactory  return  it  to 
us  at  once."  The  check  was  cashed  by  the 
plaintiffs,  who  acknowledged  receipt  of  it 
"on  account,"  and  at  the  same  time  demand 
ed  the  balance  for  which  this  suit  was 
brought 

Now,  looking  at  the  tendered  check  only, 
It  is  seen  that  no  condition  was  Imposed. 
Looking  only  at  the  letter  which  accompanied 
It,  the  inference  is  that  it  Imposed  a  condl 
(Jon  that  if  the  check  was  used  it  was  to  be 
in  full  satisfaction.  But  looking  at  the  letter 
In  the  light  of  plaintiffs'  letter  of  January 
28,  1908,  in  which  plaintiffs  refused  to  ac- 


cept a  check  with  such  condition  Imposed,  a 
fair  inference  is  that  It  was  tendered  with- 
out such  condition.  This  latter  Inference 
la  strengthened  when  we  consider  the  conduct 
of  the  parties.  The  defendant,  on  January 
25,  1908,  tendered  a  check  marked  "In  full 
of  all  demands."  The  plaintiffs  returned  it, 
saying  it  was  not  satisfactory.  The  defend- 
ant did  not  return  that  check,  but  kept  ft, 
and  returned  a  new  check  without  such  ob- 
Jectional  feature,  saying,  "We  do  not  object 
to  leaving  off  the  stipulation  you  object  to," 
in  the  very  letter  which  Is  now  claimed  to  be, 
in  law,  conclusive  that  there  has  been  an 
accord  and  satisfaction. 

Looking  at  the  conflicting  testimony  with 
respect  to  the  alleged  oral  agreement  be- 
tween Mr.  Rose,  one  of  the  plaintiffs,  and 
the  defendant,  referred  to  in  the  defendant's 
letters,  we  find  nothing  from  which  it  can 
be  said,  as  a  matter  of  law,  that  the  payment 
in  question  was  made  under  the  condition 
that  it  was  to  be  in  full  satisfaction. 

It  Is  quite  plain  from  the  conduct  and  let- 
ters of  the  plaintiffs  that  they  did  not  in  fact 
consider  that  any  such  condition  was  ever  im- 
posed upon  their  acceptance  of  the  check  in 
question.  And  after  an  examination  of  all 
the  proofs  our  conclusion  is  that  it  cannot 
be  said,  as  a  matter  of  law,  that  the  tender 
was  accompanied  with  a  condition  that  it 
was  in  full  settlement,  nor  that  the  plaintiffs 
were  bound  to  consider  it  as  such.  We  think 
the  evidence  bearing  upon  that  question  was 
conflicting,  and  the  matter  was  therefore 
properly  submitted  to  the  jury. 

The  judgment  of  the  court  below  will  be  af- 
firmed. 


ROBSON  v.  0.  B.  FENNIMAN  CO. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
Nov.  18,  1912.) 

1.  Corporations  (I  308*)  —  Ornaeas— Com- 
pensation—Question  fob  Codbt. 

The  determination  whether  an  officer  of  a 
corporation  is  entitled  to  the  annual  salary,  fix- 
ed for  that  office  after  his  entrance,  for  the 
time  of  service  before  It  was  fixed  or  only 
thereafter,  is  for  the  court 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  ||  1334-1349;   Dec.  Dig.  |  308.*] 

2.  Cobpobationb  (8  308*) — Officers—  Salary. 

Where  an  officer  of  a  corporation  was  ap- 
pointed and  served  for  a  year,  he  is  entitled  to 
the  yearly  salary  fixed  for  that  office  by  resolu- 
tion passed  some  time  after  the  beginning  of 
his  incumbency. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  ||  1334-1349;   Dec  Dig.  |  308.*] 

3.  Corporations  (|  298*)— Meetings  of  Di- 
rectors— Notice. 

A  resolution  by  the  board  of  directors  of 
a  corporation  passed  at  a  meeting  held  with- 
out formal  call  or  notice  is  valid,  where  every 
member  of  the  board  was  present,  and  it  was 
the  result  of  their  joint  action. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  ||  1292-1319;    Dec.  Dig.  |  298.*] 
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4.  Evidence  <t  157*)— Action  or  Boabd  o» 

Directors— Corporate  Record. 

Where  no  minute  i»  made  of  actions  of  the 
board  of  directors  of  a  private  corporation, 
parol  evidence  thereof  is  receivable ;  ouch  being 
the  beat  evidence  available. 

(Ed.  Note. — For  other  cases,   see  Evidence, 
Cent  IMf.  H  472,  478,  474%-504,  506-B26; 
Dec.  Dig.  i  157.*] 
6.  Corporations  (|  80*)  —  Liabiutt  tok 

Stock— Agreement  of  Other  Incobpoba- 

tob  to  Pat. 

An  incorporator  cannot  defeat  the  collec- 
tion of  his  unpaid  subscription  for  stock  by 
showing  that  another  incorporator  agreed  to 
pay  for  the  stock  subscribed  by  him. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  H  383-419;   Dec.  Dig.  §  80.*] 

6.  Cobporationb  (I  90*)— Stock— Actions  on 
Subscriptions— Defenses. 

The  payment  of  a  subscription  to  corporate 
stock  cannot  be  defeated  on  the  ground  that  the 
actual  certificates  were  never  delivered  to  the 
subscriber,  for  one  is  not  entitled  to  a  certificate 
of  stock  until  making  payment,  this  being  par- 
ticularly true  where  it  appeared  that  the  sub- 
scriber acted  as  a  stockholder,  attending  all  of 
their  meetings,  and  became  an  officer  of  the  cor- 
poration. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  {f  883-419 ;   Dec.  Dig.  §  90.*] 

7.  Corporations  (J  89*) — Payment  oe  Stock 
—Demand. 

Where,  in  an  action  by  an  officer  of  the 
corporation  to  recover  claims  for  salary,  the 
corporation  set  up  as  a  counterclaim  plaintiff's 
unpaid  subscription  to  its  stock,  the  counter- 
claim was  a  sufficient  demand  to  fix  plaintiff's 
obligation. 

[Ed.  Note. — For  other  cases,  soe  Corporations, 
Cent  Dig.  H  367-382;  Dec.  Dig.  §  89.*] 

Error  to  Circuit  Court,  Essex  County. 

Action  by  William  H.  Bobson  against  the 
C.  E.  Fenniman  Company.  There  was  a  judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.    Reversed  and  remanded. 

Andrew  Van  Blarcom,  of  Newark,  for 
plaintiff  In  error.  James  B.  Pyle,  of  Jersey 
City,  for  defendant  in  error. 

GUMMERE,  O.  J.  This  action  Is  brought 
by  the  plaintiff  to  recover  unpaid  salary 
claimed  to  be  due  to  him  as  treasurer  of  the 
defendant  corporation  for  the  year  beginning 
July  2,  1908,  and  terminating  July  2,  1909. 
The  trial  resulted  In  a  verdict  in  his  favor 
for  the  full  amount  sued  for;  and  the  de- 
fendant now  seeks  a  reversal  of  the  Judgment 
entered  upon  that  verdict  because  of  alleged 
errors  occurring  during  the  trial. 

[1 , 2]  The  defendant  corporation  was  or- 
ganized under  the  laws  of  the  state  of  New 
York  on  the  2d  day  of  June,  1908,  with  an 
authorized  capital  of  $25,000.  The  amount 
of  capital  with  which  It  proposed  commenc- 
ing business,  as  set  forth  in  its  certificate  of 
incorporation,  was  $3,000,  divided  into  30 
shares  subscribed  for  by  the  incorporators  (of 
whom  there  were  three),  as  follows:  C.  E. 
Fenniman,  16;  William  H.  Robson,  14;  and 
Albert  Van  Winkle,  1.  The  first  meeting  of 
the  stockholders  was  held  on  July  2,  1908. 
At  that  meeting  by-laws  were  adopted  and 


a  board  of  directors  elected.  On  the  same 
day  the  board  of  directors  held  a  meeting 
and  elected  the  plaintiff  as  treasurer  of  the 
corporation  for  a  period  of  one  year;  that 
being  the  term  of  his  office  as  fixed  by  the 
by-laws.  Immediately  upon  his  election,  he 
entered  upon  the  performance  of  the  duties 
of  his  office,  and  served  in  it  during  the  en- 
suing year.  The  salary  to  be  paid  to  the 
treasurer  of  the  company  was  not  determin- 
ed upon  at  the  board  meeting  of  July  2d,  but 
at  a  later  one  held  by  the  board  on  the  6th 
of  August,  it  was  resolved  that  the  treasurer 
be  paid  an  annual  salary  of  $2,000.  At  the 
trial  the  plaintiff  claimed  that  having  serv- 
ed as  treasurer  for  the  full  term  for  which 
he  was  elected,  he  was  entitled  to  receive  the 
whole  of  the  salary  which  was  attached  to 
the  office  by  the  resolution  of  August  6th. 
The  defendant  claimed  that  he  was  only  en- 
titled to  bo  much  of  the  salary  as  was  earn- 
ed between  August  6,  1908,  and  July  2,  1909. 
The  court  left  It  to  the  Jury  to  determine  this 
controversy,  and  they  sustained  the  plain- 
tiff's claim.  The  defendant  duly  excepted  to 
this  Judicial  action  upon  the  ground  that  the 
controversy  was  one  for  the  determination  of 
the  court,  not  of  the  jury ;  and  It  now  as- 
signs error  upon  that  exception. 

We  think  the  ruling  was  erroneous,  bat  it 
was  not  harmful  to  the  defendant  Both  the 
term  and  the  salary  being  annual  and  coex- 
tensive, an  incumbent  who  serves  in  the  of- 
fice during  the  full  term  1b  entitled  to  the 
full  salary,  and  the  fact  that  the  amount  of 
the  salary  was  determined  upon  after,  In- 
stead of  before,  the  plaintiff's  election  to  the 
office,  is  immaterial  in  the  absence  of  any 
claim  that  it  was  excessive. 

[3]  The  defendant  attempted  to  show  at  the 
trial,  in  reduction  of  the  amount  of  the  plain- 
tiff's claim,  that  at  an  informal  meeting  of 
the  board  of  directors  held  in  February,  1909, 
at  which  all  of  the  directors  and  officers  of 
the  company  were  present,  the  financial  em- 
barrassment of  the  company  having  first  been 
discussed,  both  the  president  and  the  treas- 
urer of  the  corporation  consented  to  a  reduc- 
tion of  their  salaries,  and  that  the  plaintiff 
entered  into  an  agreement  with  the  president 
and  directors  by  the  terms  of  which  he  was 
thereafter  to  accept  the  sum  of  $25  per  week 
in  lieu  of  his  salary,  and  to  waive  payment 
of  all  salary  that  was  then  In  arrears.  The 
offered  proof  was  objected  to,  first  npon  the 
ground  that  the  meeting  of  the  board  was  not 
a  formal  and  regular  one,  and  that  for  this 
reason  the  agreement  said  to  have  been  en- 
tered into  at  that  meeting  did  not  bind  the 
corporation;  and,  second,  upon  the  ground 
that  the  proof  offered  was  by  the  mouth  of 
witnesses  who  were  present  at  the  meeting, 
Instead  of  by  the  minutes  of  the  corpora- 
tion. The  grounds  of  objection  were  con- 
sidered by  the  trial  court  to  be  well  founded, 
and  the  testimony  was  thereupon    excluded. 
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Exception  was  taken  and  allowed  to  this  rul- 
ing, and  error  Is  now  assigned  upon  It 

We  think  the  proof  offered  was  competent. 
The  fact  that  the  meeting  of  the  directors 
was  held  without  a  formal  call  first  being 
had,  and  notice  thereof  given  to  the  mem- 
bers, did  not  operate  to  Invalidate  it,  or  to 
render  the  proceedings  which  were  taken  at 
it  void,  for  every  member  of  the  board  was 
present,  and  their  joint  action  as  completely 
bound  the  corporation  as  if  the  meeting  had 
been  called  with  due  formality,  and  every 
■  one  of  the  directors  had  received  proper  no- 
tice of  It  Breslln  v.  Frles-Breslln  Co.,  70 
N.  J.  Law,  280,  68  Atl.  313;  Murphy  v.  W. 
H.  &  F.  W.  Cane,  Inc.,  82  Atl.  854 ;  Handley 
v.  Stutz,  139  D.  8.  417,  11  Sup.  Ct  530,  35 
L.  Ed.  227. 

[4]  As  to  the  method  of  proof:  It  appear- 
ed that  no  entry  of  the  proceedings  had  at 
the  meeting  In  question  was  made  in  the  min- 
ute book  of  the  company.  But  tbe  failure  on 
the  part  of  the  secretary  of  the  board  to  per- 
form this  clerical  duty  did  not  operate  to 
nullify  the  corporate  action.  Conceding  that 
if  the  proceedings  had  been  recorded  in  the 
minute  book,  and  afterward  approved  by  the 
board,  that  record  would  be  the  best  evi- 
dence of  what  the  transactions  were,  It  does 
not  follow  that,  in  the  absence  of  such  rec- 
ord, no  other  evidence  could  be  resorted  to. 
On  the  contrary,  all  that  Is  required  to  prove 
such  transactions,  in  the  case  of  a  private 
corporation,  Is  the  best  evidence  available; 
and  so,  when  no  minute  thereof  has  been 
made,  parol  evidence  of  parties  who  were 
present  Is  receivable  for  the  purpose.  Wells 
v.  Rahway  White  Rubber  Co.,  19  N.  J.  Eq. 
402;  McMichael  v.  Brennan,  31  N.  J.  Eq.  496. 
[S,  6]  The  defendant  at  the  trial  asserted 
a  right  to  set  off  against  the  claim  of  the 
plaintiff  his  unpaid  subscription  for  14  shares 
of  the  corporate  stock  of  the  defendant  com- 
pany made  by  him  at  the  time  of  the  latter's 
Incorporation.  The  plaintiff  admitted  that 
the  subscription  had  not  been  paid  by  him, 
but  contended  that  the  obligation  to  make 
the  payment  did  not  rest  with  him,  but  upon 
Fennlman,  one  of  the  Incorporators,  for  the 
reason  that  the  latter  had  agreed  with  him 
at  the  time  of  the  formation  of  the  com- 
pany to  pay  Into  the  corporate  treasury  the 
amount  of  plaintiff's  subscription  as  well  as 
his  own.  Plaintiff  further  contended  that 
no  obligation  rested  upon  him  to  pay  his  sub- 
scription, because,  as  he  undertook  to  show, 
no  certificate  of  stock  representing  that  sub- 
scription was  Issued  and  outstanding,  either 
in  his  own  hands,  or  in  those  of  any  one 
claiming  through  him.  The  trial  court  prop- 
erly overruled  the  first  of  these  contentions, 
but  left  it  to  the  jury  to  determine  whether 
the  second  one  was  sustained  by  a  prepon- 
derance of  the  evidence,  and  charged  them 
that  "if  the  company  has  parted  with  14 
shares  of  stock  to  Mr.  Robson,  or  to  some 


one  for  him,  for  which  he  was  to  pay,  and 
for  which  he  had  not  paid,  and  which  is 
still  outstanding  against  the  company,  the 
set-off  Is  good.  If  not  the  set-off  fails." 
The  defendant  now  challenges  the  validity 
of  this  portion  of  the  charge.  We  think  the 
instruction  complained  of  was  erroneous. 
The  subscription  of  the  plaintiff,  and  Its  ac- 
ceptance by  the  corporation,  were  considered 
by  both  parties  as  constituting  the  plaintiff  a 
stockholder  of  the  company.  The  proofs 
show  that  he  acted  as  such  by  attending  all 
stockholders'  meetings  held  from  the  date  of 
the  organization  of  the  company  until  the  ex- 
piration of  his  term  of  office  as  treasurer 
and  voting  thereat  Having  subscribed  for 
the  shares,  and  having  been  admitted  to  mem- 
bership in  the  corporation  on  the  strength 
of  his  subscription,  his  obligation  to  pay  for 
the  shares  became  fixed.  Cook  on  Stockhold- 
ers, {  69,  and  cases  cited.  And  that  is  so 
although  no  certificate  of  shares  was  ever 
issued  to  him,  or  to  any  one  standing  In  his 
right ;  for  he  was  not  entitled  to  receive  such 
certificate  in  advance  of  his  making  such  pay- 
ment. 

[7]  It  is  contended  that  the  plaintiff's  ob- 
ligation to  pay  his  subscription  did  not  arise 
until  demand  had  been  made  upon  him  by 
the  company  to  do  so,  and  that  the  proofs 
In  the  case  do  not  disclose  that  any  such  ac- 
tion was  taken  by  the  defendant  We  can- 
not concede  that  the  plaintiff's  obligation  to 
pay  his  subscription  did  not  become  binding 
until  demand  for  such  payment  was  made 
upon  him.  McCarter,  Receiver,  v.  Ketcham, 
74  N.  J.  Law,  825,  67  Atl.  610,  would  seem 
to  be  an  authority  to  the  contrary.  But  as- 
suming the  contention  to  be  well  founded,  we 
consider  the  claim  made  by  the  defendant 
by  way  of  set-off  a  sufficient  demand  to  es- 
tablish the  plaintiff's  liability. 

The  judgment  under  review  will  be  re- 
versed, and  a  venire  de  novo  awarded. 


McCOT  v.  MILLVILLE  TRACTION  CO. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

Nov.  18,  1912.) 

(Syllaout  by  the  Court.) 

L  Trial  (|  191*)— Questions  of  Fact— Suf- 
ficiency or  Evidence. 

To  justify  a  trial  judge  in  his  charge  in 
deciding  a  question  of  law  against  a  plaintiff, 
the  proofs  must  be  in  such  a  state  that  no  in- 
ference of  fact  upon  which  the  legal  question 
depends  can  be  legitimately  drawn  in  his  favor. 
[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  (S  420-431,  435;    Dec  Dig.  f  191.*] 
2.  Carriers  (|  369*)— Carriage  of  Passen- 
gers—Ejection— Liability   fob   Injuries. 
Even  as   to   persons   who   are  partly   in- 
capacitated, a  carrier  is  not  liable  for  subse- 
quent injuries,  unless  there  was  negligence  as 
to  the  time  and  place  of  expulsion  from  the 
carrier's  car. 

[Ed.   Note. — For  other  cases,    see   Carriers. 
Cent   Dig.   K  1483,   1485-1487,    Dec   Dig.    $ 
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3.  Carbibbs  (I  866*)— Gabbiaoe  or  Passen- 
gers—Ejection— Liability  fob  Injuries. 

In  ejecting  a  drunken  passenger  from  its 
car,  the  carrier  is  bound  to  exercise  reason- 
able care  to  avoid  injuring  him.  The  servants 
of  the  carrier  should  use  due  care  not  to  expel 
a  passenger  (or  even  a  trespasser)  at  a  time 
or  place  which  is  dangerous,  and  the  carrier 
will  be  liable  for  negligence  in  that  regard, 
not  only  for  injuries  directly  suffered  in  con- 
nection with  such  expulsion,  but  also  for  sub- 
sequent injuries  proximately  due  thereto,  such 
as  an  injury  from  other  cars  which  the  eject- 
ed passenger  could  not  reasonably  avoid,  the 
probable  consequences  of  improper  exposure, 
and  the  like.  And  it  will  be  no  answer  that 
the  person  was  injured  by  reason  of  his  help- 
lessness doe  to  intoxication  or  like  cause,  if  his 
condition  was  known  to  the  servants  of  the 
carrier,  and  the  consequent  injury  resulting 
from  such  expulsion  could  have  been  reasonably 
anticipated. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  {  1464;   Dec.  Dig.  {  866.*] 

4.  Cabbibbs  (I  888*)— Cabbiagx  of  Passen- 
gers—Ejection— Quistiows  FOB  JUBT. 

Where  the  proofs  would  have  justified  the 
jury  in  finding  (1)  that  the  decedent,  when 
ejected  from  the  defendant's  trolley  car,  was 
so  drunk  as  to  be  unable  to  stand  without  as- 
sistance, or  to  care  for  himself,  and  that  (2) 
he  was  put  off  in  the  nighttime  at  a  point 
where  the  snow  on  either  side  of  tbe  track  was 
banked  two  feet  deep,  and  which  point  was 
distant  20  yards  from  a  "shelter  shed"  main- 
tained by  the  defendant  on  the  opposite  side 
of  and  abutting  the  track,  the  question  whether 
reasonable  care  was  exercised  in  putting  him 
off  at  a  safe  place  is  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  §{  1492-1496;    Dec.  Dig.  |  383.*) 

Gummere,  C.  X,  and  Voorhees  and  White, 
JX,  dissent. 

Error  to  Supreme  Court 

Action  by  James  McCoy,  administrator  of 
tbe  estate  of  Thomas  O.  McCoy,  against  tbe 
Millville  Traction  Company.  Judgment  for 
defendant,  and  plaintiff  brings  error.  Re- 
versed, and  venire  de  novo  awarded. 

Wescott  &  Wescott  of  Camden,  for  plain- 
tiff in  error.  Walter  H.  Bacon,  of  Brldgeton, 
for  defendant  in  error. 

TBENCHARD,  J.  Tbe  plaintiff's  intes- 
tate, Tbomas  O.  McCoy,  boarded  defendant's 
trolley  car  at  Millville,  about  7  o'clock 
Christmas  night,  1908.  He  was  so  drunk 
that  he  had  to  be  helped  aboard  of  the  car. 
He  was  bound  for  Vlneland,  several  miles 
away,  where  he  lived.  At  first  he  sat  on 
a  rear  seat,  and  then  went  out  on  the  rear 
platform  where  he  stood  "with  his  back  to 
the  dash,  and  his  arm  on  the  controller." 
Meanwhile  the  car  had  proceeded  about  one 
mile  oat  into  the  open  country  over  the 
single-track  road  which  runs  in  a  northerly 
direction  on  the  east  side  of  a  public  high- 
way. A  dispute  then  arose  between  McCoy 
and  the  conductor  over  the  payment  of  fare, 
and  later  he  was  put  off  the  car.  He  was 
put  off  on  the  left-hand  or  west  side  of  the 
car,  at  a  point  about  20  yards  distant  from 
a  "shelter  shed"  maintained  by  the  defend- 
ant, and  which  stood  on  the  east  side  of  and 


abutting  the  track.  At  the  time  the  ground 
was  covered  by  snow.  According  to  the  tes- 
timony, there  was  a  bank  of  snow  about 
two  feet  high  on  both  sides  of  the  track, 
where  it  had  been  thrown  by  a  snowplow. 
Shortly  after  he  was  put  off,  another  car  of 
the  defendant  company,  running  in  the  same 
direction  as  that  in  which  McCoy  had  been 
riding,  ran  over  and  killed  him,  and  this 
suit  was  brought  by  his  administrator  to  re- 
cover damages  for  his  death.  The  trial  at 
the  Cumberland  circuit  resulted  In  a  ver- 
dict for  the  defendant,  and  this  writ  of  error 
brings  up  for  review  the  judgment  entered 
thereon. 

We  are  of  opinion  that  the  judgment  must 
be  reversed  because  of  error,  prejudicial  to 
the  plaintiff,  in  the  charge  of  the  court  The 
declaration  charged  negligence  in  two  as- 
pects: (1)  In  ejecting  the  plaintiff's  intestate 
at  a  dangerous  time  and  place  while  in  a 
state  of  "extreme  intoxication  and  unable 
to  care  for  himself';  and  (2)  In  the  careless 
operation  of  the  second  car. 

In  bis  charge  to  the  jury  the  learned  trial 
judge  said:  "The  fair  Inference  from  the 
proof  is  that  he  (McCoy)  was  ejected  because 
he  did  not  pay  his  fare."  Continuing,  he 
said:  "As  this  case  stands  the  company  had 
a  legal  right  to  put  Mr.  McCoy  off  the  car. 
In  doing  what  they  did  they  were  exercising 
their  plain,  clear  legal  right  and  under  the 
proof  they  discharged  him  In  a  place  of  safe- 
ty. They  discharged  him  where  they  usually 
discharged  passengers,  on  the  public  highway, 
where  he  was  entirely  safe.  So  that  you 
must,  under  the  charge  of  the  court'  entirely 
eliminate  from  consideration  any  act  of  the 
company  up  to  and  including  the  time  he 
was  discharged  from  the  car  upon  the  pub- 
lic highway.  The  only  question,  therefore, 
under  this  declaration,  that  you  are  permit- 
ted to  consider  is:  Was  the  company  negli- 
gent in  running  him  down?" 

[1]  Now,  before  passing  to  a  consideration 
of  that  part  of  the  charge  clearly  necessi- 
tating a  new  trial,  it  may  serve  a  useful 
purpose  to  point  out  the  doubtful  propriety 
of  holding  as  a  matter  of  law  that  the  com- 
pany had  a  clear  legal  right  to  eject  McCoy 
in  view  of  the  meager  proof/  The  judge  so 
held  because  he  said:  "The  fair  inference 
from  the  proof  is  that  he  was  ejected  be- 
cause he  did  not  pay  his  fare."  No  doubt 
such  was  a  fair  inference,  but  the  question 
confronting  the  judge  was  this:  Was  It  the 
only  legitimate  Inference?  The  only  witness 
who  testified  upon  this  topic  said:  "Tbe  con- 
ductor went  out  after  his  fare,  and  when 
he  went  I  heard  him  say  to  him — I  didn't 
hear  what  Tommy  (McCoy)  said — but  he 
says,  Tou  will  have  to  pay  your  fare  or  get 
off.'  Then  he  shut  the  door,  and  I  did  not 
hear  any  more."  How  soon  thereafter  Mc- 
Coy was  put  off  does  not  appear,  but  It  is  a 
reasonable  inference  from  the  testimony  that 
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some  considerable  time  Intervened.  If  from 
this  meager  testimony  an  Inference  was  to 
be  drawn  that  McCoy  had  not  In  fact  paid 
bis  fare,  and  that  he  was  ejected  for  that 
reason,  we  Incline  to  think  It  must  be  drawn 
by  the  Jury,  and  not  by  the  judge,  for  the 
reason  that  it  was  not  the  only  legitimate 
Inference  that  might  possibly  have  been 
drawn  therefrom.  To  justify  a  trial  Judge 
In  his  charge  In  deciding  a  question  of  law 
against  the  plaintiff,  the  proofs  must  be  In 
such  a  state  that  no  inferences  of  fact  upon 
which  the  legal  question  depends  can  be  legit- 
imately drawn  In  his  favor. 

[2]  We  pass  now  to  that  part  of  the  charge 
which  in  our  opinion  clearly  requires  a  re- 
versal of  the  Judgment  We  refer  to  the 
Instruction  that,  "under  the  proof,  they  (the 
company)  discharged  him  (McCoy)  in  a  place 
of  safety."  If  the  judge  erred  In  treating 
this  as  a  court  question,  it  prejudiced  the 
plaintiff,  and  leads  to  a  reversal,  because 
even  as  to  persons  who  are  partly  incapac- 
itated the  carrier  is  not  liable  for  subse- 
quent Injuries,  unless  there  was  negligence 
as  to  the  time  and  place  of  expulsion.  Burch 
v.  Baltimore,  etc,  R.  Co.,  8  App.  Cas.  (D.  O.) 
346,  26  I*  R.  A.  129;  McCleUend  v.  Louis- 
ville, etc.,  R.  Co.,  94  Ind.  276 ;  Haley  v.  Chi- 
cago, etc.,  R.  Co.,  21  Iowa,  IS;  Brown's 
Adm'r  v.  Louisville,  etc.,  R.  Co.,  103  Ky.  211, 
44  8.  W.  648;  Edgerly  v.  Union  St  R.  Co, 
67  N.  H.  312,  36  Atl.  558;  Roseman  v.  Caro- 
lina Cent  R.  Co.,  112  N.  C.  709,  16  S.  E. 
766,  19  L.  R.  A.  327,  34  Am.  St  Rep.  524; 
Railway  Co.  v.  Valleley,  32  Ohio  St  345,  30 
Am.  Rep.  601. 

[3]  In  ejecting  a  drunken  passenger  from 
Its  car,  the  carrier  is  bound  to  exercise  rea- 
sonable care  to  avoid  injuring  him.  The 
servants  of  the  carrier  should  use  due  care 
not  to  expel  a  passenger  (or  even  a  tres- 
passer) at  a  time  or  place  which  Is  danger- 
ous, and  the  carrier  will  be  liable  for  negli- 
gence in  that  regard,  not  only  for  injuries 
directly  suffered  in  connection  with  such  ex- 
pulsion, but  also  for  subsequent  injuries  prox- 
imately due  thereto,  such  as  an  injury  from 
other  cars  which  the  ejected  person  could 
not  reasonably  avoid,  the  probable  conse- 
quences of  Improper  exposure,  and  the  like. 
And  it  will  be  no  answer  that  the  person  was 
injured  by  reason  of  his  helplessness  due  to 
Intoxication  or  like  causes,  if  his  condition 
was  known  to  the  servants  of  the  carrier, 
and  the  consequent  injury  resulting  from 
such  expulsion  could  have  been  reasonably 
anticipated.  Louisville,  etc.,  R.  Co.  v.  Gate- 
wood,  14  Ky.  Law  Rep.  108 ;  Young  v.  Texas, 
etc.,  R.  Co.,  61  La,  Ann.  295,  25  South.  69; 
Hudson  v.  Lynn,  etc.,  R.  Co.,  178  Mass.  64, 
59  N.  E.  647;  Eidson  v.  Southern  R.  Co. 
(Miss.)  23  South.  369;  Louisville,  etc.,  R.  Co. 
v.  Johnson,  108  Ala.  62,,  19  South.  51,  31  L. 
R.  A.  872;  Illinois  Cent  R.  v.  Latimer,  128 
111.  163,  21  N.  E.  7;    Central  R.  R.  Co.  v. 


Glass,  60  Ga.  441;  Gill  ▼.  Rochester,  etc., 
R.  Co.,  37  Hun  (N.  Y.)  107. 

[4]  The  testimony  in  the  case  at  bar  would 
have  Justified  the  jury  In  finding,  if  they  had 
seen  fit  and  had  been  permitted  so  to  do, 
(1)  that  the  decedent  when  ejected  was  so 
drunk  as  to  be  unable  to  stand  without  as- 
sistance, or  to  care  for  himself;  and  (2) 
that  he  was  put  off  In  the  nighttime  at  a 
point  where  the  snow  on  either  side  of  the 
track  was  banked  two  feet  deep,  and  which 
point  was  distant  20  yards  from  the  shelter 
shed  on  the  opposite  side  of  and  abutting 
the  track.  Whether,  therefore,  reasonable 
care  was  exercised  in  putting  him  off  at  a 
safe  place,  involved  a  consideration  of  the 
physical  and  mental  condition  of  the  dece- 
dent and  the  surroundings  and  condition  of 
the  place  of  his  expulsion,  and  that  question 
under  the  proofs  In  this  case  should  have 
been  submitted  to  the  Jury. 

Because  of  the  erroneous  action  of  the 
trial  judge  in  treating  that  as  a  court  ques- 
tion and  deciding  it  adversely  to  the  plain- 
tiff, the  Judgment  will  be  reversed,  and  a 
venire  de  novo  awarded. 

GUMMERE,  C.  X,  and  VOORHEES  and 
WHITE,  JJ.,  dissent 


COMMONWEALTH   v.    CURTIS   PUB.    CO. 

(Supreme  Court  of  Pennsylvania.    July  2, 
1912.) 

Taxation   (f   166*)— Capital  Stock  Tax— 

FOBEIQN    COHPORATIONB. 

A  New  Jersey  manufacturing  company 
having  offices  in  such  state,  but  carrying  on  its 
business  in  Pennsylvania,  is  subject  to  the  tax 
on  its  capital  stock  provided  by  Act  June  1, 
1889  (P.  L.  420),  as  amended  by  Act  June  8, 
1891  (P.  L.  229).  and  Act  June  8.  1893  (P.  L. 
353),  but  is  not  liable  for  tax  on  bank  balances 
or  other  evidence  of  indebtedness  owned  by  it 
though  held  on  deposit  within  the  state. 

[Ed.  Note.— For  other  cases,  see  Taxation. 
Cent.  Dig.  If  288,  294;   Dec.  Dig.  |  166.*] 

Appeal  from  Court  of  Common  Pleas, 
Dauphin  County. 

Action  by  the  Commonwealth  against  the 
Curtis  Publishing  Company.  From  the  Judg- 
ment levying  a  tax  on  a  portion  only  of  its 
capital  stock,  the  Commonwealth  appeals. 
Affirmed. 

Kunkel,  P.  J.,  filed  the  following  opinion: 
"This  case  comes  before  us  on  an  appeal 
from  the  settlement  made  by  the  accounting 
officers  of  the  commonwealth  against  the  de- 
fendant company  for  tax  on  its  capital  stock 
for  the  year  1908.  It  has  been  submitted  to 
us  for  determination  pursuant  to  the  act  of 
April  22, 1874  (P.  L.  109).  The  facts  are  not 
in  dispute,  and  we  find  them  to  be  as  fol- 
lows: 

"Findings  of  Facts. 

"(1)  Defendant  company,  is  a  manufactur- 
ing corporation  chartered  by  the  state  of 
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New  Jersey.  During  the  year  1906  it  owned 
and  operated  an  extensive  manufacturing 
plant  in  the  city  of  Philadelphia.  In  its  re- 
port to  the  Auditor  General  for  that  year 
of  capital  stock  it  set  forth  that  its  total 
property  and  assets  amounted  to  $3,991,- 
658.59.  Of  this  amount  $1,226,561.89  con- 
sisted of  bonds  of  certain  corporations,  some 
of  this  state,  bnt  the  greater  number  of 
other  states.  The  bonds  were  purchased 
with  cash  derived  from  the  sale  of  manufac- 
tured products,  and  were  held  as  a  fund  to 
be  used  to  meet  the  growing  necessities  of 
the  defendant's  manufacturing  business.  Dur- 
ing the  greater  part  of  the  year  1906,  they 
were  deposited  for  safe-keeping  in  the  safe 
deposit  box  of  a  certain  trust  company  in 
the  city  of  Philadelphia. 

"(2)  There  was  also  Included  in  the 
amount  of  property  and  assets  reported  by 
the  defendant  certain  cash  In  bank  in  Penn- 
sylvania, which  was  In  mse  and  Intended  to 
be  used  In  the  defendant's  manufacturing 
business  within  this  state,  and  consisted  of 
money  which  had  been  received  from  the 
sale  of  manufactured  products.  The  average 
daily  balance  so  held  In  bank  during  the 
year  1908  was  $50,000,  upon  which  the  de- 
fendant received  interest  at  the  rate  of  2 
per  centum  per  annum. 

"(3)  During  the  year  1908  the  defendant's 
chief  office  was  in  the  city  of  Camden,  In 
New  Jersey,  where  the  corporation  meetings 
were  held  and  the  corporation  business 
transacted.  It  also  bad  a  business  office  in 
the  city  of  Philadelphia  in  connection  with 
its  manufacturing  plant,  where  Its  physical 
operations  and  the  business  connected  there- 
with were  located. 

"(4)  On  October  2,  1909,  the  Auditor  Gen- 
eral and  the  State  Treasurer  stated  an  ac- 
count against  it  for  tax  on  its  capital  stock 
for  the  year  1908,  charging  it  with  a  tax  at 
the  rate  of  5  mills  on  the  dollar  on  Its 
$1,226,561.89  of  bonds  and  on  its  $50,000  of 
bank  deposits,  making  the  total  sum  upon 
which  tax  was  charged  $1,276,561.89,  and 
the  amount  of  the  tax  claimed,  $6,882.81. 
The  rest  of  Its  property,  it  was  conceded, 
was  exempt  from  taxation  because  It  was 
employed  In  the  manufacturing  business. 
From  this  settlement  the  defendant  duly  ap- 
pealed. 

"Discussion. 

"The  defendant  company  is  doing  business 
and  carrying  on  its  operations  In  the  state 
of  Pennsylvania.  It  is  using  and  employing 
its  capital  and  property  in  this  state.  It 
therefore  falls  within  the  class  of  corpora- 
tions subjected  to  the  capital  stock  tax  pro- 
vided for  It  by  the  act  of  June  1,  1889  (P. 
I*  420),  as  amended  by  the  act  of  June  8, 
1801  (P.  L.  229),  and  the  act  of  June  8,  1893 
(P.  L.  353).  However,  that  part  of  its  prop- 
erty actually  employed  and  invested  in  Its 
manufacturing  plant  and  business  is  exempt- 


ed from  the  tax   by   the  proviso   of  the 
amending  act  of  1893. 

"The  commonwealth  seeks  by  this  settle- 
ment to  collect  the  tax  upon  so  much  of  the 
defendant's  capital  stock  as  is  represented 
by  the  bonds  of  $1,226,561.89  and  the  $50,- 
000  deposited  in  bank.  The  tax  on  the  cap- 
ital stock  of  a  corporation  Is  a  tax  upon  Its 
property.  Its  capital  stock  is  In  the  state 
to  the  extent  that  its  property  which  rep- 
resents its  capital  stock  is  in  the  state.  So 
much  of  its  capital  stock  Is  taxable  in  the 
state  as  is  represented  by  its  property  tax- 
able in  the  state.  The  real  question  there- 
fore before  us  is  whether  the  property 
sought  to  be  taxed  as  representing  the  cap- 
ital stock  is  In  the  state  for  the  purposes  of 
taxation  within  the  contemplation  of  law. 
For  years  the  doctrine  has  been  sustained 
by  the  courts  of  this  state  that  the  situs 
of  intangible  personal  property  for  taxation, 
such  as  bonds,  mortgages,  and  other  evi- 
dences of  Indebtedness,  is  the  domicile  of 
the  owner.  It  was  so  held  in  Common- 
wealth t.  Standard  Oil  Co.,  101  Pa.  119,  and 
even  as  late  as  In  Commonwealth  v.  Trac- 
tion Co.,  233  Pa.  79,  81  AtL  932,  In  which 
case  the  bonds  held  to  be  taxable  were  phys- 
ically in  the  state  of  New  York.  And  in  the 
Standard  Oil  Case  it  was  further  held  that, 
although  the  revenue  statute  Imposed  a  tax 
on  the  capital  stock  of  a  corporation  doing 
business  In  this  state,  it  did  not  mean  that 
the  whole  capital  stock  was  taxable  in  the 
state,  but  only  so  much  thereof  as  was  with- 
in the  taxing  Jurisdiction  of  the  state,  so 
that  shares  of  stock  In  corporations  in  the 
state  owned  by  the  defendant  were  not  tax- 
able here,  but  In  the  state  of  Ohio,  its  dom- 
icile. The  doctrine  to  which  we  refer  pre- 
vailed at  and  before  the  time  the  revenue 
legislation  under  which  the  tax,  which  is 
here  sought  to  be  recovered,  was  enacted, 
and  has  been  enunciated  since.  Hood's  Es- 
tate, 21  Pa.  106;  McKeen  v.  Northampton 
County,  49  Pa.  519,  88  Am.  Dec.  515; 
Short's  Estate,  16  Pa.  63;  Whltesell  v. 
Northampton  County,  49  Pa.  526;  Common- 
wealth v.  Standard  Oil  Co.,  101  Pa.,  119; 
Commonwealth  v.  American  Dredging  Co., 
122  Pa.  886,  16  Atl.  443,  1  L.  R.  A.  237,  9 
Am.  St  Rep.  116;  Commonwealth  v.  Dela- 
ware &  Hudson  Canal  Co.,  1  Dauphin  Coun- 
ty, 257;  Commonwealth  v.  Penna.  Coal  Co., 
197  Pa.  551,  47  AtL  740;  Commonwealth  v. 
Traction  Co.,  233  Pa.  79,  81  Atl.  932.  It  is 
true  that  in  other  Jurisdictions  the  doctrine 
has  been  modified  and  limited  by  express 
statute,  and  the  power  of  the  states,  to  so 
legislate,  as  suggested  by  the  learned  counsel 
for  the  commonwealth,  has  been  sustained. 
New  Orleans  v.  Stempel,  175  U.  S.  309,  20 
Sup.  Ct  110,  44  L.  Ed.  174;  Blackstone  v. 
Miller,  188  U.  S.  189,  23  Sup.  Ct.  277,  47  L. 
Ed.  439;  Liverpool  &  London  &  Globe  Ins. 
Co.  v.  Orleans  Assessors,  221  U.  S.  346,  81 
Sup.  Ct  550,  55  L.  Ed.  762,  but  It  has  not 
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been  pointed  out  to  us,  nor  hare  we  been 
able  to  find,  that  the  doctrine  has  been 
modified  or  limited  In  this  state  by  any 
statutory  provision.  It  would  seem  that,  if 
a  change  or  modification  was  Intended  to 
be  made,  the  Legislature  would  hare  clear- 
ly Indicated  it  In  the  absence  of  any  such 
indication,  we  must  construe  the  revenue 
statutes  In  the  light  of  the  doctrine  that 
intangible  personal  property  follows  the  per- 
son of  the  owner.  We  are  constrained  to 
conclude,  therefore,  that  it  was  not  the  in- 
tention of  the  Legislature  to  tax  through 
its  capital  stock  such  property  of  a  cor- 
poration aB  was  not  under  the  decisions  of 
the  state  courts  within  the  taxing  Jurisdic- 
tion of  the  state.  Accordingly  it  results 
that  the  cash  in  bank  and  the  bonds  in 
bank  for  safe-keeping  in  this  state  are  not 
within  the  Jurisdiction  of  the  state  for  pur- 
poses of  taxation,  although  physically  pres- 
ent here,  and,  that  being  so,  that  the  capi- 
tal stock  represented  by  them  is  not  In  the 
state,  and  subject  to  the  tax  imposed  on  the 
capital  stock  of  corporations. 

Besides  what  we  have  said,  It  appears  that 
the  cash  In  bank  Is  used  in  connection  with 
the  defendant's  business.  It  represents  cap- 
ital stock  employed  In  carrying  on  the  busi- 
ness, and  Is  Incident  and  appurtenant  there- 
to. It  Is  impossible  to  conceive  of  carrying 
on  a  business  without  a  bank  account  Of 
course,  the  amount  of  cash  In  bank  is  an 
important  consideration  when  the  question 
of  exemption  is  claimed  If  the  amount  is 
no  more  than  is  reasonably  necessary,  and 
the  deposit  Is  strictly  Incident  to  and  em- 
ployed in  the  business,  it  is  entitled  to  the 
same  exemption  allowed  other  property  ac- 
tually employed.  We  do  not  mean  to  say  that 
all  cash  In  bank,  to  any  amount  would  be 
exempt  but  so  much  as  is  essential  to  and 
actually  used  in  the  business.  There  is  no 
suggestion  by  the  commonwealth  that  the 
sum  of  $60,000  In  the  present  case  is  in  ex- 
cess of  the  business  needs  of  the  defendant 
However,  the  principal  question  which  is 
here  involved  Is  not  one  of  exemption,  but 
one  of  express  or  affirmative  taxation.  The 
domicile  of  the  defendant  is  the  state  of 
New  Jersey,  the  state  of  Its  incorporation  or 
its  origin  (Bank  of  Augusta  v.  Earle,  88  D. 
S.  [13  Pet]  619,  588,  10  L.  Ed.  274;  Paul  v. 
Virginia,  75  U.  S.  [8  Wall.]  168,  19  L.  Ed. 
357;  Commonwealth  v.  Standard  Oil  Co.,  101 
Pa.  119),  and  the  situs  for  taxation  of  its 
money  in  bank  and  bonds  In  bank  for  safe- 
keeping In  that  state. 

"Conclusions  of  Law. 

"We  therefore  conclude : 

"(1)  That  the  capital  stock  of  the  defend- 
ant company  represented  by  the  bonds  of 
$1,226,561.89  deposited  In  the  trust  company 
in  the  city  of  Philadelphia  for  safe-keeping 
is  not  subject  to  the  capital  stock  tax,  un- 


der the  act  of  1889  and  its  amendments  of 
1891  and  1893. 

"(2)  That  the  capital  stock  represented  by 
the  $50,000  of  deposit  in  the  Pennsylvania 
bank  is  not  subject  to  the  capital  stock  tax, 
under  the  acts  of  1889  and  its  amendments 
of  1891  and  1893. 

"(8)  That  neither  of  these  items  of  prop- 
erty are  subject  to  tax  through  the  capital 
stock  of  the  defendant  company. 

"(4)  That  the  defendant  company  la  en- 
titled to  judgment  Wherefore  Judgment  Is 
directed  to  be  entered  against  the  common- 
wealth and  In  favor  of  the  defendant  com- 
pany, unless  exceptions  be  filed  within  the 
time  limited  by  law." 

Argued  before  FELL,  C.  J.,  and  BROWN, 
MESTREZAT,  POTTER,  ELKIN,  STEW- 
ART, and  MOSCHZISKER,  JJ. 

Win.  M.  Hargest  Asst  Deputy  Atty.  Gen., 
of  Harrlsburg,  and  John  C.  Bell,  Atty.  Gen., 
for  the  Commonwealth.  A.  C.  Stamm  and 
M.  E.  Olmsted,  both  of  Harrlsburg,  tor  ap- 
pellee. 

PER  CURIAM.  The  Judgment  is  affirmed 
on  the  opinion  of  Judge  KunkeJL 


BROWN  t.  CENTRAL  PENNSYLVANH 
TRACTION  CO. 

(Supreme  Court  of  Pennsylvania.     July  2, 
1912.) 

L,  Appeal  and  Ebeob  (f  727*)  —  Assign- 
ments or  Ebboe— Remarks  of  Counsel. 
A  judgment  will  not  be  reversed,  because 
the  court  refused  to  withdraw  a  juror  and  con- 
tinue the  case,  and  because  of  remarks  of  coun- 
sel, where  the  assignment  of  error  fails  to 
show  what  those  remarks  were. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  H  2998,  3010-3024;  Dec. 
Dig.  i  727.*] 

2.  Tbial  (J  114*)—  Remakes  of  Counsel. 

In  action  for  personal  injuries,  the  jury 
should  find  the  facts,  and  fix  the  amount  of 
recovery  as  compensation,  and  not  as  a  warn- 
ing, and  remarks  of  counsel  urging  the  latter 
consideration  are  ground  for  reversal. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  H  276-278;   Dec.  Dig.  |  114.*] 

Appeal  from  Court  of  Common  Pleas, 
Dauphin  County. 

Action  by  Jacob  H.  Brown  against  the 
Central  Pennsylvania  Traction  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.    Affirmed. 

Argued  before  FELL,  C.  J.,  and  BROWN, 
MESTREZAT,  POTTER,  ELKIN,  STEW- 
ART, and  MOSCHZISKER,  JJ. 

C.  L.  Bailey,  of  Harrlsburg,  for  appellant 
James  A.  Stranahan,  of  Harrlsburg,  for  ap- 
pellee. 

MOSCHZISKER,  J.  At  the  trial  of  this 
case  the  plaintiff  testified  that  while  he  was 
in  the  act  of  boarding  a  car  of  the  defendant 
company,  It  started,  and  he  was  thrown  to 
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the  ground  and  Injured.  The  defense  was 
that  the  plaintiff  had  attempted  to  get  on 
a  moving  car.  The  Issue  was  submitted  to 
the  jury,  and  a  verdict  was  rendered  for 
the  plaintiff.  The  defendant  has  appealed 
There  is  hut  one  assignment  of  error,  and 
that  complains  of  the  refusal  of  the  trial 
Judge  to  withdraw  a  Juror  and  continue  the 
case  because  of  certain  objectionable  re- 
marks made  by  counsel  for  the  plaintiff 
during  the  course  of  his  address  to  the  Jury. 

[1]  The  appellant  contends  that  the  plain- 
tiff's counsel  said  to  the  jury  "that,  If  the 
car  was  so  crowded  as  to  require  the  con- 
ductor to  be  inside,  the  company  was  negli- 
gent In  not  providing  three  men  to  manage 
it"  While  the  excerpts  from  the  notes  of 
testimony  covered  by  the  assignment  of  error 
indicate  that  something  of  this  nature  may 
have  been  said,  counsel  denies  having  made 
any  such  statement,  and  the  assignment 
fails  to  show  precisely  what  his  remarks 
were.  Whatever  they  may  have  been,  there 
is  nothing  upon  the  record  which  shows 
that  he  made  the  assertion  attributed  to 
him  by  counsel  for  the  appellant  Not  hav- 
ing the  language  objected  to  before  us,  we 
cannot  say  that  the  court  below  committed 
error  in  Its  rulings  in  respect  thereto.  How- 
ever, we  are  of  opinion  that  the  statement 
made  by  counsel  for  the  plaintiff,  after 
the  refusal  to  withdraw  a  juror,  to  the  effect 
that  "a  verdict  against  a  corporation  of  this 
kind  would  be  a  blessing  for  this  company, 
as  well  as  the  community;  it  will  preserve 
the  safety  of  passengers  in  the  community; 
It  will  act  as  a  safeguard,  as  a  warning,  to 
the  company" — was  highly  improper,  and  had 
an  application  for  the  withdrawal  of  a  juror 
and  continuance  of  the  case,  based  thereon, 
been  declined,  it  might  well  have  been  urged 
as  reversible  error;  but  this  course  was 
not  pursued.  On  the  contrary,  counsel  for 
the  defendant  merely  stated  to  the  court: 
"I  object  to  that  line  of  argument,  that 
there  should  be  three  men  on  a  car;  there 
is  no  custom  shown  or  necessity  for  It"  The 
court  replied,  "We  will  take  care  of  that 

•  •  *  to  the  Jury ; "  and  counsel  then 
said,  "I  simply  note  my  objection."  From 
this  we  must  take  it  that  the  defendant  did 
not  then  desire  to  Insist  upon  the  withdrawal 
of  a  Juror,  else  counsel  would  have  directed 
the  court's  attention  particularly  to  the  ob- 
jectionable matter  indicated  by  us,  insisted 
upon  his  rights,  and,  if  refused,  secured  an 
exception.  Rut,  instead  of  so  doing,  he  sim- 
ply noted  an  objection. 

[2]  In  cases  of  this  character  it  is  the 
jury's  duty  to  find  the  facts,  and,  when  the 
plaintiff  Is  entitled  to  recover,  to  fix  the 
amount  of  the  damages;  but  the  verdict 
should  be  given  by  way  of  compensation  to 
the  plaintiff,  and  not  punishment  or  warning 
to  the  defendant  To  urge  these  latter  con- 
siderations upon  the  attention  of  a  jury 
merely  serves  to  divert  their  minds  from 


the  proper  line  of  thought  and  counsel  in- 
dulge in  such  tactics  at  their  peril.  Saxton 
v.  Pittsburgh  Rys.  Co.,  219  Pa.  492,  68  AtL 
1022;  Carothers  v.  Pittsburgh  Rys.  Co., 
229  Pa.  558,  79  Atl.  134;  Connelly  v.  Pitts- 
burgh Rys.  Co.,  230  Pa.  366,  79  Atl.  635; 
Freeman  v.  Wilkes-Barre  k  W.  V.  Traction 
Co.,  36  Pa.  Super.  Ct  166;  Brown  v.  Sun- 
bury  &  S.  E.  Ry.  Co.,  43  Pa.  Super.  Ct  61. 
While  in  Brown  v.  Scranton,  231  Pa.  593,  80 
Atl.  1113,  and  Miller  v.  Phila.  Rapid  Tran- 
sit Co.,  231  Pa.  627,  80  Atl.  1108,  we  recently 
overruled  specifications  of  error  which  com- 
plained of  alleged  objectionable  remarks 
of  counsel,  those  cases  are  not  to  be  taken 
as  Indicating  any  change  of  attitude  by  this 
court  upon  the  general  subject  under  discus- 
sion. As  stated  by  the  present  Chief  Justice 
In  Saxton  v.  Pittsburgh  Rys.  Co.,  supra, 
such  remarks  are  "Intemperate  appeals  to 
the  prejudices  of  the  jury  and  invitations 
to  find  a  verdict  upon  false  grounds,"  and 
they  should  be  condemned  accordingly.  But, 
owing  to  the  state  of  the  present  record,  we 
must  dismiss  the  assignment  of  error. 
The  Judgment  is  affirmed. 


COMMONWEALTH  ex  rel.  BELL,  Atty.  Gen., 

v.  TRADESMEN'S  TRUST  CO.  OF 

PHILADELPHIA. 

(Supreme  Court  of  Pennsylvania.    July,  2, 
1912.) 

1.  Corporations  (|  613*)  —  When  Appeal 
Lies— Dissolution  of  Corporation. 

No  appeal  lies  from  an  order  of  the  com- 
mon pleas  dissolving  a  corporation,  and,  if 
taken,  can  only  be  regarded  as  a  certiorari 
bringing  up  the  record  alone. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  H  2431-2434,  2437-2444 ;  Dec.  Dig. 
i  613.*] 

2.  Banks  and  Banking  (|  77*) — Trust  Com- 
panies— Receiver. 

In  a  petition  for  a  receiver  to  wind  up  a 
trust  company,  a  traverse  to  the  averment  of 
insolvency  is  insufficient  which  denies  the  neces- 
sity for  dissolution  on  the  ground  that  it  closed 
its  doors  in  order  to  conserve  and  distribute  its 
assets,  and  is  ineffectual  when  it  admits  the 
closing  of  its  doors. 

[Ed.  Note. — For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  ||  165-176%;  Dec.  Dig. 
i  77.*] 

3.  Banks  and  Banking  (I  73*)— Trust  Com- 
pany— "Insolvenct"— What  Constitutes. 

"Insolvency,"  in  its  legal  sense,  as  applied 
to  banks  and  trust  companies,  exists  whenever 
such  an  institution,  from  any  cause,  is  unable 
to  pay  its  debts  in  the  ordinary  course  of  busi- 
ness. 

[Ed.  Note. — For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  H  154,  155 ;  Dec.  Dig.  g 
73.* 

For  other  definitions,  see  Words  and  Phrases. 
vol.  4,  pp.  3647-3655;  voL  8,  p.  7689.] 

Appeal  from  Court  of  Common  Pleas; 
Dauphin  County. 

Action  by  the  Commonwealth,  on  the  re- 
lation of  John  C.  Bell,  Attorney  General, 
against  the  Tradesmen's  Trust  Company  of 
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Philadelphia.  From  a  decree  declaring  re- 
spondent Insolvent,  and  ordering  Its  dissolu- 
tion, it  appeals.    Affirmed. 

Argued  before  FELL,  a  J.,  and  BROWN, 
MBSTREZAT,  POTTER,  ELKIN,  and 
STEWART,  JJ. 

Henry  X  Scott  and  John  O.  Johnson,  both 
of  Philadelphia,  for  appellant  John  O.  Bell, 
Atty.  Gen.,  and  William  N.  Trinkle,  Asst 
Deputy  Atty.  Gen.,  for  appellee. 

STEWART,  J.  [1]  The  statute  authorizing 
the  particular  proceeding  out  of  which  this 
controversy  arises  makes  no  provision  for 
an  appeal.  It  results  that  the  present  appeal 
can  be  regarded  only  as  a  certiorari,  bring- 
ing nothing  to  our  attention  except  the  rec- 
ord in  the  case.  In  the  first  place,  we  have 
the  suggestion  of  the  Attorney  General,  filed 
September  25,  1911,  setting  forth,  upon  prop- 
er Information,  that  the  defendant  corpora- 
tion is  in  an  unsound  and  unsafe  condition 
to  do  business;  that  its  business  and  manner 
of  conducting  the  same  is  injurious  and  con- 
trary to  the  interest  of  the  public,  and  that 
said  corporation  Is  Insolvent;  that  on  Mon- 
day, September  18, 1911,  It  voluntarily  closed 
its  doors;  that  on  Tuesday,  September  19, 
1911,  a  hearing  was  held  by  the  Attorney 
General  at  his  office;  and  that  counsel  for 
the  defendant  there  admitted  the  necessity 
for  a  temporary  receiver,  but  denied  in- 
solvency, etc.  Waiving  the  service  of  a  rule, 
on  October  5,  1911,  the  defendant  corpora- 
tion, through  its  president,  filed  an  answer, 
which  made  no  denial  of  any  of  the  aver- 
ments contained  in  the  Attorney  General's 
suggestion,  but  in  which  it  was  alleged  that 
the  corporation  had  voluntarily  closed  Its 
doors  September  18,  1911,  not  because  it  was 
insolvent,  but  in  order  to  conserve  its  assets, 
so  that  they  should  be  distributed  in  a  prop- 
er manner  to  the  Interests  of  all  concerned, 
and  consenting  that  a  receiver  should  be 
appointed.  Next,  we  have  the  decree  of  the 
court  In  the  following  words:  "And  now,  to 
wit,  October  11,  1911,  an  answer  having  been 
filed  admitting  that  said  company  Is  in  an 
unsafe  and  unsound  condition  to  do  business, 
and  admitting  the  necessity  for  the  appoint- 
ment of  a  receiver,  the  court,  having  heard 
the  testimony  offered  by  the  commonwealth, 
finds  that  said  Tradesmen's  Trust  Company 
Is  in  an  unsafe  and  unsound  condition  to  do 
business,  and  that  its  business  and  manner 
of  conducting  the  same  la  injurious  and  con- 
trary to  the  Interests  of  the  public,  and  that 
said  corporation  is  insolvent."  An  order  for 
the  appointment  of  a  receiver  followed,  and 
for  the  dissolution  of  the  corporation  as  well. 
It  Is  the  order  for  a  dissolution  contained  In 
the  decree,  and  that  alone,  which  appellant 
seeks  to  avoid,  and  this  on  the  ground  that 
the  insolvency  of  the  corporation  was  not 
established  in  the  manner  required  by  law. 
The  complaint  is  that,  as  shown  by  the  de- 
cree itself,  there  was  no  "bearing  by  the 


court  of  the  allegations  and  proofs  of  the 
respective  parties." 

[2]  Section  9  of  the  act  of  February  11, 
1895  (P.  L.  4),  provides  that  "whenever  a 
corporation  shall  deny  that  there  is  good 
reason  for  the  institution  of  the  proceeding, 
or  that  its  business  should  be  closed,  or 
that  it  should  be  dissolved,  it  shall  forth- 
with file  its  answer  in  said  court  of  common 
pleas  of  the  county  of  Dauphin,  •  •  • 
whereupon  the  said  court  or  law  Judge  there- 
of, after  hearing  the  allegations  and  proofs 
of  the  respective  parties,  shall  make  such 
order  In  the  matter  as  the  interest  of  the 
parties  and  that  of  the  public  may  require." 
The  court  had  before  It  the  suggestion  of  the 
Attorney  General  averring  facts  which  in 
themselves,  If  admitted,  were  entirely  suffi- 
cient, without  more,  to  warrant  a  decree  of 
dissolution  of  the  parties,  and  that  of  the 
court  that  "the  interest  of  the  parties  and 
that  of  the  public"  so  required.  Not  one  of 
the  charges  preferred  by  the  Attorney  Gen- 
eral, each  specifying  a  statutory  failure  by 
the  corporation,  was  directly  or  indirectly 
denied  in  the  answer  filed.  Admitting  that 
the  corporation  had  closed  its  doors  as  charg- 
ed, It  simply  avers  that  this  was  not  be- 
cause of  insolvency.  This  was  no  denial  of 
insolvency,  either  directly  or  by  necessary 
Implication.  If  it  was  desired  to  contest  the 
proceeding  on  any  such  ground,  the  traverse 
on  this  point  should  have  been  positive  and 
unequivocal.  But  what  would  a  contest  on 
this  point  have  availed,  in  view  of  the  ad- 
mission that  the  corporation  had  closed  its 
doors?  This  rfere  fact  established  insolven- 
cy, within  the  meaning  of  the  statute.  The 
corporation  was  a  trust  company,  and  one  of 
its  privileges  was  to  receive  and  pay  out  the 
money  of  depositors.  Closing  the  doors  of 
an  institution  of  this  character  can  only  be 
construed  as  a  clear  admission  that  It  Is 
unable  to  meet  the  demands  of  its  creditors 
according  to  the  usual  course  of  Its  business. 

[S]  It  is  not  Insolvency  In  Its  popular 
sense  that  the  law  regulating  banks  and 
trust  companies  and  kindred  corporations 
deals  with,  but  insolvency  in  its  legal  sense, 
which  exists  whenever  such  an  institution  as 
this,  from  any  cause,  is  unable  to  pay  its 
debts  in  the  ordinary  or  usual  course  of 
its  business.  Without  this,  there  being  no 
specific  denial  of  insolvency  In  the  answer, 
the  court  would  have  been  warranted  in  ac- 
cepting it  as  admitted.  Not  only  so,  but  It 
is  only  when  "a  corporation  shall  deny  that 
there  is  good  reason  for  the  Institution  of 
the  proceeding  or  that  its  business  should  be 
closed,  or  that  it  should  be  dissolved"  (sec- 
tion 9  of  the  act),  that  any  issue  requiring 
proof  can  be  raised.  Where  there  is  no  such 
denial,  it  is  for  the  court  "to  make  such 
order  In  the  matter  as  the  interest  of  the 
parties  and  that  of  the  public  may  require." 
The  record  shows  no  denial  of  any  of  these 
things,  all  of  which  are  distinctly  averred. 
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The  decree  of  dissolution  is  based  on  what 
the  court  properly  regarded  as  admissions 
by  the  defendant  which  dispensed  with  other 
proof 8;  and  the  mere  statement  contained 
in  it,  to  the  effect  that  the  court  had  heard 
testimony  offered  by  the  commonwealth,  may 
well  be  regarded  as  mere  surplusage.  The 
defendants'  appeal,  if  modification  of  the 
decree  is  desired,  must  be  to  the  court  that 
entered  the  decree. 

The  appeal  is  dismissed  at  cost  of  appel- 
lant, and  the  decree  is  affirmed. 


REAL   ESTATE   TRUST   CO.   OF    PHILA- 
DELPHIA v.  PENNSYLVANIA 
SUGAR  REFINING  CO. 

(Supreme  Court  of  Pennsylvania.     July  2, 
1912.) 

1.  Corporations  (f  481*)— -Bonds  and  Mort- 
gages—Attached Coupons  —  Preferences. 

A  bona  fide  holder  of  coupons  secured  by  a 
corporate  mortgage,  who  is  not  a  bolder  of  the 
bonds,  is  entitled  to  a  preference  on  foreclosure 
sale  given  to  arrears  of  interest  under  the  mort- 
gage. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  |  1876;   Dec  Dig.  f  481.*] 

2.  Corporations  (|  479*)— Corporate  Bonds 
— Coupons. 

Where  corporate  bonds  and  coupons  at- 
tached are  protected  by  a  mortgage,  each  coupon 
is  a  part  of  each  bond  bearing  on  its  face  the 
number  of  the  bond  to  which  it  belongs,  and  on 
severance  the  holder  of  the  coupon  becomes 
equitably  the  owner  of  a  proportion  of  the 
bond. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  f§  1869,  1872-1874;  Dec.  Dig.  f 
479.*] 

Appeals  from  Court  of  Common  Pleas, 
Philadelphia  County. 

Action  by  the  Real  Estate  Trust  Company 
of  Philadelphia,  trustee,  against  the  Penn- 
sylvania Sugar  Refining  Company.  From  a 
decree  overruling  exceptions  to  auditor's  re- 
port, the  Trust  Company,  Thomas  W.  Syn- 
nott,  and  Joseph  R  Walnwrlght  separately 
appeal.    Affirmed. 

Argued  before  FELL,  0.  J.,  and  BROWN, 
MESTREZAT,  POTTER,  and  ELKIN,  JJ. 

George  H.  Earle,  Jr.,  M.  Hampton  Todd, 
Joseph  De  F.  Junkin,  and  Thomas  B.  Har- 
ned,  all  of  Philadelphia,  for  appellants.  Alex. 
Simpson,  Jr.,  of  Philadelphia,  and  Win.  S. 
Kirkpatrick,  of  Easton,  for  appellee. 

BROWN,  3.  This  appeal  is  from  a  decree 
distributing  the  proceeds  of  a  foreclosure 
sale  of  the  property  and  franchises  of  the 
Pennsylvania  Sugar  Refining  Company.  The 
sale  was  made  by  the  trustee  named  in  a 
first  mortgage  executed  by  the  company  to 
secure  the  payment  of  $3,000,000  of  coupon 
bonds.  The  seventh  clause  of  article  6  of 
tbe  mortgage  directs  that  the  net  proceeds 
of  tbe  sale  by  the  trustee  shall  be  applied 
by  It  as  follows:   "First,  in  or  toward  pay- 


ment, to  the  holders  of  unpaid  bonds,  pari 
passu,  in  proportion  to  the  amount  due  to 
them  respectively,  and  without  any  prefer- 
ence or  priority  whatsoever,  of  all  arrears 
of  interest  remaining  unpaid  on  such  bonds ; 
secondly,  In  or  towards  payment  to  the  hold- 
ers of  unpaid  bonds,  pari  passu,  in  propor- 
tion to  the  amount  due  to  them  respectively, 
and  without  any  preference  or  priority  ei- 
ther on  account  of  any  bond  having  beer, 
drawn  for  redemption  or  otherwise  howso- 
ever, of  all  principal  moneys  due  on  such 
bonds,  whether  such  principal  moneys  shall 
or  not  be  payable  according  to  the  tenor  of 
the  said  bonds;  and,  thirdly,  the  trustee 
shall  pay  the  surplus,  if  any,  of  such  mon- 
eys to  the  company  or  its  assigns."  The 
single  and  very  narrow  question  before  us 
is  whether  coupons  detached  from  bonds  se- 
cured by  the  mortgage,  and  held  by  one  who 
is  not  the  holder  of  the  bonds  from  which 
they  were  detached,  are  entitled  to  the  pref- 
erence given  to  arrears  of  Interest  If  not 
detached,  they  are  admittedly  so  preferred, 
as  they  represent  arrears  of  Interest 

Adolph  Segal  delivered  to  the  Easton  Na- 
tional Bank,  the  appellee,  as  collateral  se- 
curity for  the  payment  of  his  obligations 
held  by  it  certain  unpaid  coupons,  which 
he  had  detached  from  the  first  mortgage 
bonds  of  the  Pennsylvania  Sugar  Refining 
Company,  of  which  bonds  he  was  the  owner. 
How  the  bank  happened  to  get  these  cou- 
pons, or  whether  it  became  a  holder  of  them 
for  value,  is  utterly  immaterial,  in  view  of 
two  facts  found  by  the  court  below,  which 
have  not  been  assigned  as  error.  They  are: 
(1)  "The  bank,  at  the  time  it  received  the 
overdue  coupons,  had  no  notice  or  knowledge 
of  any  invalidity  of  tbe  title  of  Mr.  Segal 
thereto.  In  fact  no  evidence  has  been  pre- 
sented to  show  that  Mr.  Segal  had  not  a 
good  title  to  the  coupons,  or  to  the  bonds 
from  which  they  were  detached,  unless  the 
fact  that  he  was  the  promoter  of  the  com- 
pany in  some  way  affects  his  title.  Nor  is 
there  any  evidence  that  the  coupons,  or  any 
of  them,  were  ever  paid  by  or  for  the  Penn- 
sylvania Sugar  Refining  Company.  Nor  is 
there  any  evidence  that  said  Adolph  Segal, 
or  any  one  for  him,  ever  represented  to  the 
pledgees  or  owners  of  the  bonds  from  which 
the  coupons  were  detached  that  they,  or  any 
of  them,  had  been  paid,  or  were  to  be  can- 
celed, or  would  be  postponed  In  their  pay- 
ment in  favor  of  the  bonds  or  coupons  at- 
tached thereto."  (2)  "It  has  not  been  shown 
that  the  general  body  of  bondholders,  or 
even  those  who  acquired  from  Segal  the 
bonds  from  which  the  coupons  were  cut 
have  any  defense  to  the  claim  on  the  cou- 
pons, even  if  asserted  by  SegaL"  With 
these  facts  before  us,  especially  the  second, 
unchallenged  by  the  appellants,  the  conduct 
of  Segal  towards  them,  and  especially  to- 
wards the  Real  Estate  Trust  Company,  how. 
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ever  reprehensible  It  may  have  been,  Is  not 
to  be  considered  as  an  element  In  the  case. 
If  the  detached  coupons  held  by  the  appellee 
were  still  in  his  hands,  and  he  was  still 
the  holder  of  the  bonds  from  which  they 
were  detached,  they  would  be,  under  the 
two  facts  found  by  the  court  below,  admit- 
tedly entitled  to  a  preference  as  arrearages 
of  interest,  and  the  sole  question  for  our  de- 
termination is  whether  that  preference  was 
taken  from  them  when  they  were  pledged  to 
the  bank.  In  other  words,  is  the  bank  de- 
prived of  the  preference  which  Segal,  Its 
assignor  or  pledgor,  would  unquestionably 
have,  under  the  undisputed  facts,  If  he  were 
still  the  holder  of  the  bonds  from  which  the 
coupons  were  cut  or  detached? 

[1]  If  the  coupons  held  by  the  appellee 
are  to  be  preferred  as  arrears  of  interest, 
the  preference  claimed  for  them  must  be 
found  in  the  first  item  of  the  seventh  clause 
of  article  6  in  the  mortgage,  which  provides 
that  the  trustee  shall  apply  the  proceeds  of 
the  sale,  "first,  in  or  toward  payment,  to  the 
holders  of  unpaid  bonds,  pari  passu,  in  pro- 
portion to  the  amount  due  to  them  respec- 
tively, and  without  any  preference  or  prior- 
ity whatsoever,  of  all  arrears  of  Interest 
remaining  unpaid  on  such  bonds."  The  con- 
tention of  the  appellants  is  that  this  provi- 
sion, being  free  from  all  ambiguity,  must 
be  read  exactly  as  it  is  written,  and,  when 
so  read,  the  only  coupons  to  be  preferred 
are  those  presented  by  the  holders  of  the 
bonds  from  which  they  were  detached.  The 
learned  auditor  and  the  court  below  refused 
to  so  read  it,  and  we  are  unable  to  so  con- 
strue it  Its  purpose  was  to  secure  the  pay- 
ment of  interest  due  on  the  bonds  secured 
by  the  mortgage,  if  the  proceeds  of  the  sale 
of  the  mortgaged  property  should  be  Insuffi- 
cient to  pay  both  principal  and  Interest 
What  is  first  to  be  paid?  "All  arrears  of 
interest  on  such  bonds."  What  are  "such 
bonds"?  They  are  defined  in  the  preferen- 
tial provision  to  be  "unpaid  bonds";  but 
the  appellants  contend  that  conceding  this 
to  be  so,  under  a  strict  construction  of  that 
provision,  interest  is  to  be  paid  to  no  one  as 
a  preference,  unless  he  is  the  actual  holder 
or  owner  of  the  bond  or  bonds  upon  which 
the  Interest  had  accrued.  There  is  no  con- 
ceivable reason  why  there  should  be  any 
difference  between  a  valid  coupon  detached 
from  a  bond  and  one  attached  to  it  as  the 
representative  of  Interest  due,  and  no  such 
difference  is  made  in  the  clause  in  the  mort- 
gage giving  preference  to  unpaid  interest 
Coupons  are  not  mentioned  in  it  Interest 
an  intangible  thing,  Is  its  sole  subject  Cou- 
pons, tangible  things,  stand  for  and  repre- 
sent interest,  and,  when  they  are  paid,  the 
interest  represented  by  them  is  paid. 

[J]  Suppose  the  literal  meaning  of  the 
words  of  the  preferential  provision  in  the 
mortgage  should  require  us  to  hold  that  only 


the  actual  owners  of  bonds  secured  by  the 
mortgage  are  to  be  preferred  in  the  pay- 
ment of  Interest;  what  are  the  holders  of 
the  coupons  but  proportionate  holders  of 
the  bonds?  Each  bond,  with  the  coupons 
attached,  is  an  obligation  protected  by  the 
mortgage.  Each  coupon  is  a  part  of  each 
bond,  bearing  upon  its  face  the  number  of 
the  bond  to  which  it  belongs,  and,  if  the 
owner  of  any  bond  chooses  to  sever  it  from 
its  coupons,  he  thereby  divides  it  and  the 
holder  of  the  coupons  becomes  equitably  the 
owner  of  a  proportion  of  the  bond.  Burke 
v.  Short  79  Fed.  6,  24  C.  C.  A.  422.  Though 
the  appellants  do  not  contend  that  the  de- 
tached coupons  held  by  the  appellee  are  not 
to  participate  at  all  in  the  distribution  here 
reviewed,  such  must  be  their  fate  if  the  ap- 
pellants' construction  of  the  seventh  clause 
of  article  6  in  the  mortgage  is  to  prevail. 
The  three  items  of  that  clause  provide  where 
the  proceeds  of  the  sale  are  to  go,  and  they 
cannot  go  elsewhere.  Detached  coupons  can- 
not be  paid  under  the  second  Item,  for  It 
provides  only  for  the  payment  of  the  prin- 
cipal of  the  bonds;  and  they  are  not  to  be 
paid  under  the  third,  for  It  gives  whatever 
surplus  may  remain  after  the  payment  of 
the  principal  of  the  bonds  "to  the  company 
or  its  assigns."  If  the  detached  coupons 
are  to  be  paid,  as  they  surely  must  be  be- 
fore any  surplus  can  be  handed  over  to  the 
company,  they  must  be  paid  under  the  first 
item  of  the  seventh  clause  as  arrears  of  in- 
terest 

This  was  the  manifestly  correct  view  of 
the  learned  court  below,  and  its  decree  is 
affirmed,  at  appellants'  costs. 


HUSVAB  v.  DELAWARE,  L.  A  W.  R.  CO. 

(Supreme  Court  of  Pennsylvania.     July  2, 
1912.) 

Master  and  Sbbvani  ({  291*)— Injury  to 
Servant  —  Contributory  Negligence — In- 
structions. 

In  an  action  by  an  employ*  for  personal 
injuries,  an  instruction  that  the  burden  of  prov- 
ing plaintiff's  contributory  negligence  is  on  de- 
fendant is  not  error,  where  general  instructions 
were  given  as  to  the  burden  of  proof  of  both 
parties,  and  the  jury  was  told  that  plaintiff 
could  not  recover  if  any  testimony  showed  his 
contributory  negligence. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {{  1133,  1134,  1130-1147: 
Dec.  Dig.  |  291.*] 

Appeal  from  Court  of  Common  Pleas,  Lack- 
awanna County. 

Action  by  James  C  Husvar  against  the 
Delaware,  Lackawanna  &  Western  Railroad 
Company.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Affirmed. 

Argued  before  FELL,  C.  J.,  and  BROWN. 
MESTREZAT,  POTTER  and  ELKIN,  JJ. 

Everett  Warren,  D.  R.  Reese,  and  J.  Hay- 
den  Oliver,  all  of  Scranton,  for  appellant. 
M.  A.  M.  McGlnley,  of  Scranton,  for  appellee. 
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PBB  CURIAM.  At  the  trial  the  plaintiff 
obtained  a  verdict,  but  Judgment  was  entered 
by  the  court  for  the  defendant  non  obstante 
veredicto.  On  appeal  to  this  court  the  judg- 
ment was  reversed,  and  judgment  entered  for 
the  plaintiff.  Our  order  entering  Judgment 
was  afterwards,  on  the  application  by  the 
defendant,  reconsidered  and  rescinded,  and 
in  pursuance  of  the  practice  established  by 
Hughes  v.  Miller,  192  Pa.  365,  43  Atl.  076, 
the  record  was  remitted,  with  directions  to 
the  court  of  common  pleas  to  enter  judg- 
ment   This  appeal  Is  by  the  defendant 

When  the  case  was  here  before  the  judg- 
ment n.  o.  t.  was  reversed,  on  the  ground 
that  while  the  plaintiff  had  shown  only  an 
unexplained  accident,  the  deficiency  of  his 
testimony  was  supplied  by  testimony  furnish- 
ed by  the  defendant  which  showed  that  the 
timbers  that  supported  the  hopper,  the  fall  of 
which  injured  the  plaintiff,  were  in  bad  con- 
dition, and  that  this  testimony  required  the 
submission  of  the  case  to  the  jury.  See 
Husvar  v.  Railroad  Co.,  232  Pa.  278,  81  Atl. 
298.  The  main  contention  of  the  appellant 
here,  that  It  was  entitled  to  binding  instruc- 
tions was  decided  against  it  and  set  at  rest 
by  the  prior  adjudication. 

The  assignments  of  error  to  the  charge 
disclose  nothing  that  calls  for  reversal.  The 
statement  that  "the  burden  of  proving  the 
plaintiff's  contributory  negligence  Is  on  the 
defendant"  was  made  In  connection  with  the 
general  Instruction  as  to  the  burden  of  proof 
that  rested  on  the  parties.  The  jury  had 
been  before,  and  was  afterwards,  told  that 
the  plaintiff  could  not  recover  If  it  appeared 
from  the  testimony  that  his  negligence  con- 
tributed In  any  degree  to  the  accident.  This 
was  equivalent  to  saying  that  he  must  pre- 
sent a  case  clear  of  contributory  negligence. 

The  Judgment  is  affirmed. 


SMITH  v.  YORK  RYS.  CO. 

(Supreme  Court  of  Pennsylvania.     July  2, 
1912.) 

1.  Master  and  Servant  (§  88*)— Injuries 
to  Servant— Existence  or  Relation. 
Where  plaintiff  for  several  years,  up  to 
within  a  few  days  of  an  accident  to  him,  was 
employed  by  defendant  railway  company  as  a 
laborer  on  its  tracks,  and  the  chief  engineer, 
who  was  also  vice  president  of  an  electric  light 
company,  directed  plaintiff's  boss  to  send  him 
and  another  laborer  to  work  at  a  pit  being 
dug  by  the  light  company,  without  any  indica- 
tion that  they  were  not  to  continue  as  em- 
ployes of  the  defendant  company,  or  that  the 
work  was  not  being  done  by  it,  and  plaintiff 
continued  to  report  to  defendant's  foreman, 
who  kept  his  time  and  furnished  his  transpor- 
tation and  tools,  and  plaintiff  received  his  wag- 
es from  defendant  company  as  before,  the  de- 
fendant cannot  be  heard  to  say  that  plaintiff 
was  not  In  its  employ  at  the  time  of  the  In- 
juries. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  {{  144-152;    Dec.  Dig.  & 


2.  Masteb  and  Sebvant  (|  118*)— Injuries 
to  Servant— Safe  Place  to  Work. 

In  employing  servants  to  work  In  excava- 
tions, the  duty  is  on  the  master  to  furnish  a 
reasonably  safe  place  for  the  work;  and,  to 
prevent  the  caving  in  of  the  walls  of  a  pit  the 
employer  should  brace  it  and  shore  its  sides. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §§  177,  202,  209;  Dec.  Dig. 
i  118.»] 

Appeal  from  Court  of  Common  Pleas,  York 
County. 

Action  of  trespass  by  Ski  Smith  against 
the  York  Railways  Company  for  personal  in- 
juries. From  a  judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

Argued  before  FELL,  a  J.,  and  BROWN, 
MESTRBZAT,  POTTER,  and  ELKIN,  JJ. 

Richard  E.  Cochran,  George  S.  Schmidt 
and  John  A.  Hoober,  all  of  York,  for  appel- 
lant   John  L,  Rouse,  of  York,  for  appellee. 

BROWN,  J.  [1]  A  recital  of  undisputed 
facts  will  suffice  to  show  that  the  appellant 
cannot  be  heard  to  say  that  the  appellee  was 
not  its  employe  at  the  time  he  was  injured, 
and  that  if  his  injuries  resulted  from  neg- 
ligence, it  is  chargeable  to  another.  During 
1910,  and  for  several  years  prior  thereto, 
Edward  Smith,  the  appellee,  was  employed 
by  the  York  Railways  Company  as  a  laborer 
upon  its  tracks.  In  the  early  part  of  Sep- 
tember, 1910,  the  Edison  Electric  Light  Com- 
pany was  digging  a  pit  for  the  foundation  of 
a  smokestack.  This  work  was  being  done 
by  one  John  Stover,  a  cellar  digger.  Lewis 
C.  Mayer,  the  vice  president  of  the  light  com- 
pany, complained  to  Stover  of  the  slow  prog- 
ress he  was  making  in  the  work,  and,  upon 
Stover's  saying  that  he  did  not  have  enough 
help,  Mayer,  who  was  also  the  chief  engi- 
neer of  the  York  Railways  Company,  agreed 
to  furnish  him  two  more  men.  In  pursuance 
of  this  agreement,  Mayer  immediately  In- 
structed a  section  boss  of  the  York  Railways 
Company,  under  whom  the  appellee  was 
working,  to  send  him  and  another  laborer  to 
work  at  the  pit  which  was  being  dug  by  the 
light  company.  On  September  10th  these  two 
employes  were  directed  by  their  foreman  to 
go  to  work  at  that  place,  and  they  did  so, 
but  without  any  indication  whatever  from 
the  foreman,  or  from  any  one  else,  that  at 
that  point  they  were  not  to  continue  to  be 
the  employe*  of  the  York  Railways  Company, 
or  that  the  work  being  done  there  was  not 
being  done  for  it  On  the  contrary,  the  un- 
contradicted testimony  is  that  the  appellee, 
while  working  at  the  pit  reported  once  a 
day  to  Ness,  the  defendant's  foreman,  who 
had  directed  him  to  go  to  work  there;  that 
Ness  kept  his  time,  and  furnished  him  daily 
with  transportation  over  the  company's  lines 
from  his  home  to  his  work  and  return ;  that 
the  tools  with  which  he  worked  at  the  pit 
were  furnished  to   him   by   the  appellant; 
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that  he  received  bis  wages  from  the  appel- 
lant during  the  period  he  worked  at  the  pit, 
in  the  same  manner  as  when  he  worked  on 
the  tracks,  and  Mayer,  chief  engineer  of  the 
appellant,  supervised  the  work  which  was 
being  done. 

The  appellee  may  have  been  lent  by  his 
employer  to  an  Independent  contractor,  as 
the  learned  counsel  for  appellant  contends, 
but  he  was  In  utter  Ignorance  of  the  loan, 
and  the  only  employer  whom  he  continued  to 
know  was  the  company  which  had  assigned 
him  to  duty  at  the  pit,  without  even  an  inti- 
mation from  It  to  him  that  he  was  to  work 
there  for  another.  Nothing  In  Patton  v.  Mc- 
Donald, 204  Pa.  517,  54  Atl.  856,  or  In  Wal- 
ters v.  American  Bridge  Co.,  234  Pa.  7,  82 
AtL  1103,  sustains  the  appellant's  contention 
that,  if  the  appellee  had  a  cause  of  action  for 
his  injuries,  it  was  against  the  electric  light 
company.  The  relation  of  employer  and  em- 
ploys admittedly  existed  between  the  appel- 
lant and  the  appellee  when  It  set  him  to 
work  at  the  pit,  and  It  neither  said  nor  did 
anything  to  him  at  any  time  to  indicate  to 
him  that,  while  he  was  working  there,  he 
would  not  be  doing  so  as  Its  employe.  It 
continued,  as  a  matter  of  law,  to  be  bis  em- 
ployer up  to  the  time  he  was  Injured,  no 
matter  what  secret  arrangement  It  may  have 
had  with  the  electric  light  company. 

[2]  After  the  appellee  had  worked  at  the 
pit  for  about  11  days  It  was  dug  to  a  depth 
of  about  10  feet,  and,  when  of  that  depth 
one  side  of  It  caved  in.  The  appellee  was 
caught  in  the  falling  mass  and  injured,  and, 
If  the  caving  In  was  due  to  negligence,  it 
was,  as  to  him,  the  negligence  of  the  appel- 
lant, his  employer.  The  negligence  of  which 
he  complains  Is  that  the  appellant,  In  put- 
ting him  to  work  In  the  pit,  failed  to  make 
the  place  reasonably  safe  for  him  as  a  work- 
man in  It  The  specific  charge  in  the  state- 
ment Is  that  the  appellant  "neglected  and  re- 
fused to  properly  brace  and  shore  the  sides 
of  said  hole  or  pit,  In  order  to  prevent  the 


caving  In  or  falling  of  the  sides  thereof,"  In 
employing  servants  to  work  In  excavations, 
such  as  sewers,  trenches,  pits,  and  cellars, 
the  duty  Is  upon  the  master,  as  It  is  In  all 
cases  of  employment,  to  see  to  It  that  his 
servants  have  a  reasonably  safe  place  to  do 
the  work  to  which  he  assigns  them ;  and,  to 
prevent  the  caving  in  of  the  walls  of  a  pit, 
when*  such. caving  in  Is  likely  to  happen  by 
reason  of  the  depth  of  the  pit,  it  is  the  duty 
of  the  employer  to  brace  and  shore  up  its 
sides.  The  appellee  did  not,  on  the  trial,  rely 
upon  this  rule  alone,  but  produced  affirma- 
tive testimony  that  the  custom  In  the  neigh- 
borhood was  that,  in  making  excavations, 
the  sides  of  an  excavation  were  shored  or 
braced  up  when  they  exceeded  the  height 
of  the  diggers.  In  the  present  case  the  depth 
of  the  pit,  at  the  time  its  side  caved  In,  was 
19  feet,  or  more  than  three  times  the  ordi- 
nary height  of  a  man. 

The  question  of  the  defendant's  negligence 
could  not  have  been  taken  from  the  jury, 
and,  as  the  same  is  true  of  the  alleged  con- 
tributory negligence  of  the  plaintiff,  the  de- 
fendant's first  point  was  properly  refused. 
Nor  could  defendant's  second  point  have  been 
affirmed,  for  its  averment  of  his  assumption 
of  risk  in  helping  to  excavate  the  pit  assum- 
es his  knowledge  of  such  risk;  but  the  jury 
could  fairly  have  found  that  he  did  not  have 
such  knowledge.  The  work  was  new  to  him, 
and  it  does  not  appear  from  the  testimony 
that,  after  he  had  been  assigned  to  it,  any 
one  in  the  employ  of  the  defendant  company, 
or  in  charge  of  the  digging,  Informed  him 
of  any  danger  connected  with  It 

No  error  was  committed  In  the  ruling  of 
the  learned  trial  judge  on  the  offers  of  evi- 
dence which  are  the  subjects  of  the  first 
second,  third,  fourth,  fifth,  and  sixth  assign- 
ments. Nor  is  any  error  to  be  found  in  the 
portions  of  the  charge  set  forth  in  the 
seventh,  eighth,  ninth,  tenth,  and  eleventh 
assignments. 

The  judgment  is  therefore  affirmed, 
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SEIDLER  v.  BURNS. 

(Supreme  Court  of  Errors  of  Connecticut    Dec. 

19, 1812.) 

1.  New  Tbial  (|J  70,  77*)— Vebdiot— Right 
to  Set  Aside. 

The  trial  court  should  not  set  aside  a  ver- 
dict as  against  the  evidence  where  there  was 
some  evidence  to  sustain  it,  but  should  not  re- 
fuse to  set  it  aside  where  the  manifest  injus- 
tice of  the  verdict  is  so  plain  as  to  denote  mis- 
take, prejudice,  corruption,  or  partiality. 

[Ed.  Note.— For  other  cases,  see  New  Trial. 
Cent  Dig.  if  142,  143,  157-161 ;  Dec,  Dig.  §{ 
70,  77.*] 

2.  Malicious    Persecution    (|    69*)  —  Dak- 
AGE8— Excessive  Damages. 

Where  plaintiff  suing  for  malicious  prose- 
cution showed  that  he  was  arrested  about  5 
o'clock  in  the  afternoon  and  taken  through  the 
public  streets  to  the  police  station,  where  he 
was  kept  in  a  cell  until  the  next  morning,  that 
bis  case  was  then  adjourned  until  the  following 
day  when  he  was  acquitted,  and  there  was  evi- 
dence that  the  acts  of  defendant  were  wanton 
and  malicious,  a  verdict  of  $500  would  not  be 
disturbed  as  excessive. 

[Ed.  Note.— For  other  cases,  see  Malicious 
Prosecution,  Cent  Dig.  f  168;  Dec.  Dig.  5 
69.*) 

8.  Malicious   Pboseoutioh    (|   67*)  — Dam- 
ages—Elements. 

The  circumstances  of  aggravation,  bodily 
pain,  mental  anguish,  and  injury  to  reputation, 
and  expenses  of  litigation  less  taxable  costs,  are 
proper  elements  of  damages  for  malicious  pros- 
ecution. 

[Ed.  Note.— For  other  cases,  see  Malicious 
Prosecution,  Cent  Dig.  ti  166,  166 ;  Dec.  Dig. 
t  67.*] 

Appeal  from  Superior  Court  Hartford 
County;   William.  H.  Williams,  Judge. 

Action  by  Michael  Seldler  against  John  J. 
Burns  for  malicious  prosecution.  There  was 
a  judgment  for  plaintiff,  and  the  court  re- 
fused to  Bet  aside  the  verdict  as  against 
the  evidence,  and  defendant  appeals.  Af- 
firmed. 

Joseph  L.  Barbour,  of  Hartford,  for  appel- 
lant A.  Storrs  Campbell,  of  Hartford,  for 
appellee. 

PER  CURIAM.  This  Is  an  action  claim- 
ing damages  for  a  criminal  prosecution  of 
the  plaintiff  alleged  to  have  been  instituted 
by  the  defendant  maliciously  and  without 
probable  cause.  The  jury  rendered  a  ver- 
dict for  the  plaintiff  to  recover  $500  dam- 
ages. The  defendant  filed  a  motion  to  set 
aside  the  verdict  and  for  a  new  trial  upon 
the  ground  that  it  was  against  the  evidence 
and  that  the  damages  were  excessive.  This 
motion  was  denied.  The  denial  of  the  mo- 
tion is  the  only  error  assigned  in  the  appeal. 

[1]  "A  trial  court  should  not  set  aside  a 
verdict  as  being  against  the  evidence  where 
it  U  apparent  that  there  was  some  evidence 
upon  which  the  Jury  might  reasonably  reach 


their  conclusion,  and  should  not  refuse  to  set 
It  aside  where  the  manifest  injustice  of  the 
verdict  is  so  plain  and  palpable  as  clearly 
to  denote  that  some  mistake  was  made  by 
the  jury  in  the  application  of  legal  princi- 
ples, or  as  to  justify  the  suspicion  that  they 
or  some  of  them  were  Influenced  by  preju- 
dice, corruption,  or  partiality."  Steinert  v. 
Whitcomb,  84  Conn.  262,  263,  79  Atl.  676. 

The  defendant  contends  that  the  record 
contains  no  evidence  of  malice  upon  the  part 
of  the  defendant,  nor  that  the  institution  of 
the  criminal  prosecution  was  without  prob- 
able cause.  It  clearly  appears  from  the  con- 
ceded facts  that  there  was  sufficient  proof  to 
warrant  the  jury  in  finding  for  the  plaintiff 
upon  the  question  of  actual  malice,  aside 
from  the  malice  implied  from  the  proof  of 
want  of  probable  cause.  Upon  the  question 
of  probable  cause,  the  evidence  of  the  de- 
fendant materially  conflicted  with  that  of 
the  plaintiff.  Apparently  the  jury  did  not 
accept  the  defendant's  explanation,  but  gave 
credence  to  the  plaintiffs  testimony  and  that 
of  his  witnesses.  We  cannot  say  that  the 
jury  were  not  warranted  in  bo  reaching  such 
a  conclusion. 

The  damages  awarded  are  not  so  exces- 
sive as  to  warrant  an  interference  by  the 
Supreme  Court  In  cases  like  the  present 
one,  there  Is  no  fixed  rule  of  damages  as  In 
an  action  of  contract  The  object  is  the  re- 
muneration for  a  personal  injury  which  Is 
not  capable  of  an  exact  cash  valuation. 

[2-31  It  appears  that  Seldler  was  arrested 
about  5  o'clock  In  the  afternoon,  taken 
through  the  public  streets  of  Hartford  to  the 
police  station,  where  he  was  kept  in  a  cell 
until  the  next  morning.  His  case  was  then 
adjourned  until  the  following  day,  when  he 
was  acquitted. 

The  circumstances  of  aggravation,  the  bod- 
ily pain,  the  mental  anguish,  and  the  injury 
to  his  reputation  were  all  elements  which 
the  Jury  might  have  properly  considered  in 
assessing  damages.  But  these  were  not  all. 
As  we  have  said,  there  was  evidence  from 
which  the  jury  could  have  consistently  reach- 
ed the  conclusion  that  the  acts  of  the  de- 
fendant were  wanton  and  malicious.  In  this 
class  of  cases  the  plaintiff's  expenses  of  liti- 
gation in  the  suit  less  his  taxable  costs,  are 
also  a  proper  element  of  damages.  Hanna 
v.  Sweeney,  78  Conn.  492,  494,  62  AtL  785,  4 
L.  R.  A.  (N.  S.)  907;  Hassett  v.  Carroll,  85 
Conn.  23,  38,  81  Atl.  1013.  Viewed  in  the 
light  of  these  suggestions,  we  are  not  pre- 
pared to  say  that  the  damages  assessed  in 
the  present  case  are  bo  exorbitant  and  un- 
reasonable as  to  warrant  the  interference  of 
this  court  In  a  matter  within  the  province 
of  the  jury  to  determine. 

There  is  no  error. 
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Mclaughlin  et  ai.  v.  thomas  «t  aL 

(Supreme  Court  of  Errors  of  Connecticut 
Dec.  19,  1912.) 

1.  Appeal  and  Ebboe  (§  1001*)— Gboundb— 
Weight  of  Evidence. 

The  trial  court  should  not  set  aside  a 
verdict,  where  there  is  some  evidence  upon 
which  the  jury  might  reasonably  reach  their 
conclusion,  but  where  the  manifest  injustice  of 
the  verdict  is  so  plain  and  palpable  as  to  de- 
note clearly  that  some  mistake  was  made  by 
the  jury  in  the  application  of  legal  principles, 
or  to  justify  the  suspicion  that  they  were  in- 
fluenced by  prejudice,  corruption,  or  partiality, 
it  should  be  set  aside. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  3922,  3928-3934;  Dec. 
Dig.  i  1001.*] 

2.  Evidence   (§  434*)  — False   Representa- 
tions—Pabol  Evidence. 

In  an  action  on  a  written  contract  to  pur- 
chase a  share  in  a  stallion,  payments  to  be  se- 
cured by  notes,  defended  on  the  ground  of  fraud, 
parol  evidence  that  plaintiffs'  agents  falsely  rep- 
resented that  they  were  about  to  form  a  corpo- 
ration to  purchase  the  stallion,  that,  if  defend- 
ants would  sign  the  contract,  they  would  not  be 
required  to  perform  its  conditions  until  the  cor- 
poration was  formed,  and  would  not  be  bound 
by  its  terms  unless  they  chose  to  sign  the  notes 
referred  to,  that  at  the  meeting  to  be  called 
for  the  purpose  of  organizing  the  corporation 
they  might  withdraw  entirely,  and  not  be  bound, 
and  that  the  name  of  each  signer  would  be  sub- 
mitted for  approval  to  defendants,  and  no  per- 
son accepted  as  a  stockholder  unless  satisfactory 
to  them,  was  competent,  since  fraud  may  be 
proved  by  parol  evidence,  although  it  changes 
the  terms  of  a  written  instrument. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  §}  2005-2020;  Dec.  Dig.  5  434.*] 

3.  Fraud   (S   12*)  —  Acts  Constitutino  — 
"Fraudulent  Representations." 

While  a  promise  to  do  an  act  in  the  future 
cannot  be  untrue  at  the  time  it  is  made  if  made 
in  bad  faith,  and  with  no  intention  of  perform- 
ing, it  constitutes  a  fraudulent  representation. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent 
Dig.  S  14;  Dec.  Dig.  §  12.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  3,  p.  2961.] 

4.  Contracts  (S  352*)  —  Determination  — 
Question  for  Jury. 

In  an  action  on  a  written  contract  for  the 
purchase  of  a  share  in  a  stallion,  defended  on 
the  ground  of  false  representations  by  plain- 
tiffs' agents  that  they  were  about  to  form  a 
corporation  for  its  purchase,  and  that,  if  de- 
fendants signed  the  instrument,  they  might  sub- 
sequently withdraw,  and  not  be  bound,  the  court 
properly  left  the  question  to  the  jury  whether 
the  failure  of  defendants  to  appear  at  a  meet- 
ing of  the  signers  after  notice  or  to  give  notes 
as  required  by  the  contract  or  their  refusal  to 
accept  the  horse  or  do  anything  further  about 
the  matter  was  a  sufficient  repudiation  of  the 
contract  for  fraud. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  |  1494 ;   Dec.  Dig.  §  352.*] 

5.  Trial  (§  194*)  —  Instructions— Comment 
on  Evidence. 

The  court  may  properly  direct  the  atten- 
tion of  the  jury  to  evidence  on  a  subject  and 
comment  on  its  weight 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  Si  413,  439-^41,  446-454,  456^66;  Dec. 
Dig.  §  194.*] 


6.  Fraud  (I  65*)  —  Instructions— Presump- 
tions. 

Instructions  that  those  alleging  fraud  must 
prove  it,  that  it  need  not,  however,  be  proved 
directly,  but  may  be  inferred  from  the  facts  and 
circumstances  surrounding  the  transaction,  but 
that  such  facts  and  circumstances  ought  to  be 
such  as  to  lead  fairly  and  reasonably  to  the  in- 
ference, "for  fraud  is  not  otherwise  to  be  pre- 
sumed," was  not  erroneous  as  implying  that 
fraud  might  be  presumed  in  some  cases,  since 
it  must  have  been  understood  as  meaning  that, 
while  it  might  be  inferred  as  indicated,  it  could 
not  be  presumed. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent 
Dig.  H  72-74;    Dec.  Dig.  I  65.*] 

7.  Evidence  (§  135*)— Similar  Transactions 
— Fraudulent  Representations. 

In  an  action  on  a  written  instrument  de- 
fended on  the  ground  of  fraudulent  representa- 
tions, the  testimony  of  a  witness  as  to  similar 
representations  to  induce  him  to  sign  a  similar 
writing  was  competent 

[Ed.  Note.— For  other  cases,  see  Evidence. 
Cent.  Dig.  t§  392,  394,  404,  405 ;  Dec.  Dig.  | 
135.*] 

Appeal  from  Superior  court,  Hartford 
County;  Joel  H.  Reed,  Judge. 

Action  by  James  S.  McLaughlin  and  others 
against  Joseph  B.  Thomas,  Jr.,  and  others. 
Judgment  for  defendants,  and  plaintiffs  ap- 
peal.    Affirmed. 

William  F.  Henney  and  Joseph  P.  Tuttle, 
both  of  Hartford,  for  appellants.  Birdsey 
E.  Case  and  Andrew  J.  Broughel,  both  of 
Hartford,  for  appellee  R.  G.  Henry.  Hugh 
M.  Alcorn,  of  Hartford,  for  appellees  H.  P. 
and  J.  B.  Eno.  Howard  J.  Bloomer,  of  Hart- 
ford, for  appellees  Thomas  and  3trong. 

RORABACK,  J.  The  plaintiffs  bring  this 
action  against  five  of  the  signers  of  a  writ- 
ing which  reads  as  follows:  "Slmsbury,  and 
vicinity,  September,  1907.  Name  of  Stallion 
—Esprit  De.  Vin  4225.  McLaughlin  Broth- 
ers agree  to  sell  the  above-named  stallion  for 
53600.00  to  the  other  undersigned  subscrib- 
ers, who  wishing  to  improve  their  stock  agree 
to  pay  McLaughlin  Brothers  $300  for  each 
share  in  said  stallion.  Capital  stock,  $3600. 
No.  of  shares,  12.  Payments  to  be  made  in 
cash ;  or  one-third  In  one  year,  one-third  in 
two  years,  and  one-third  In  three  years,  aft- 
er July  1,  1908,  secured  by  Joint  and  several 
negotiable  notes  with  interest.  McLaughlin 
Bros.,  Joseph  B.  Thomas,  Jr.,  Frank  H. 
Strong,  C.  F.  Fienemann,  C.  A.  Raymond, 
Harry  P.  Eno,  Jonathan  E.  Eno,  A.  S.  Jaynes, 
C.  A.  Hawkes,  E.  A.  Isaacson,  %,  J.  E.  Cal- 
lahan, %,  R.  G.  Henry,  Geo.  L.  Wells,  %, 
S.  N.  Woodhouse,  %,  J.  B.  Ryan,  %."  The 
complaint  alleges  that  all  the  signers  of  the 
contract  have  complied  with  its  terms  ex- 
cept Joseph  B.  Thomas,  Jr.,  Harry  P.  Eno, 
Jonathan  E.  Eno,  Frank  H.  Strong,  and  R. 
G.  Henry,  the  defendants  In  this  action.  The 
record  discloses  that  some  of  the  signers  of 
the  contract  who  it  is  alleged  have  com- 
plied with  its  terms,  signed  notes  in  pursu- 
ance of  an  agreement  in  writing  made  with 
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the  plaintiffs  that  they  would  not  be  held  lia- 
ble on  these  notes  "until  each  and  every  one 
of  the  subscribers  to  said  contract  shall  hare 
signed  the  same."  As  stated,  the  suit  was 
originally  brought  against  the  five  signers 
above  named,  and  on  their  motion  other  sign- 
ers to  the  writing  were  made  parties.  The 
plaintiffs  sought  "a  decree  requiring  the  de- 
fendants to  execute  the  Joint  and  several 
notes,  or  pay  tor  their  share  in  cash  as  pro- 
vided for  in  said  contract"  The  answers 
interposed  by  the  several  defendants  all  in- 
volve the  question  whether  they  were  Induc- 
ed to  sign  the  writing  In  suit  by  the  false 
representations  of  the  plaintiffs.  The  record 
contains  24  reasons  of  appeal.  Those  con- 
tested relate  to  the  denial  of  a  motion  to  set 
aside  the  verdict  as  against  the  evidence,  the 
refusal  to  charge  as  requested,  and  to  the 
charge  as  it  was  made,  and  the  improper  ad- 
mission of  evidence.  It  appears  by  an  ex- 
amination of  the  record  that  there  was  evi- 
dence from  which  the  Jnry  might  reasonably 
have  found  against  the  plaintiffs  upon  the 
question  of  fraud.  The  judge  who  beard  the 
testimony  of  the  witnesses  and  weighed  the 
same  by  overruling  the  motion  to  set  aside 
the  verdict  has  given  his  approval  to  the 
action  of  the  jury. 

[1]  This  court  has  repeatedly  declared  that 
the  trial  court  should  not  set  aside  a  verdict 
"where  it  Is  apparent  that  there  was  some 
evidence  upon  which  the  jury  might  rea- 
sonably reach  their  conclusion,  and  should 
not  refuse  to  set  It  aside  where  the  mani- 
fest injustice  of  the  verdict  Is  so  plain  and 
palpable  as  clearly  to  denote  that  some  mis- 
take was  made  by  the  Jury  in  the  applica- 
tion of  legal  principles,  or  as  to  Justify  the 
suspicion  that  they  or  some  of  them  were 
influenced  by  prejudice,  corruption  or  par- 
tiality." Burr  v.  Harty,  75  Conn.  127,  129, 
52  AO.  724;  Birdseye's  Appeal,  77  Conn.  623, 
625,  60  Atl.  Ill;  Bradbury  v.  South  Nor- 
walk,  80  Conn.  298.  300,  68  Atl.  321 ;  Wye- 
man  v.  Deady,  79  Conn.  414,  416,  65  Atl.  129, 
118  Am.  St.  Rep.  152.  8  Ann.  Cas.  375.  With 
these  considerations  in  mind  we  cannot  find 
that  there  Is  error  in  refusing  to  set  aside 
the  verdict 

During  the  trial  in  the  superior  court  the 
defendant's  main  contention  was  that  a  large 
number  of  statements  and  misrepresentations 
made  by  the  plaintiffs'  agents  were  false  and 
fraudulent,  and  were  such  as  to  furnish  a 
good  defense  to  the  action  upon  this  alleged 
contract 

[21  For  the  purpose  of  showing  that  the 
defendants  were  induced  to  sign  this  writing 
by  the  fraudulent  representations  of  the 
plaintiffs,  the  defendants  offered  evidence 
tending  to  prove,  and  claimed  to  have  prov- 
en, that  one  Raymond  and  one  Lawrence, 
when  acting  as  agents  for  the  plaintiffs, 
falsely  represented  to  the  defendants  that 
they  were  about  to  form  a  corporation  to 
purchase  from  the  plaintiffs  a  certain  stal- 


lion which  was  then  represented  to  be  of 
great  value;  that  they  desired  to  obtain  the 
names  of  several  men  of  good  financial  stand- 
ing and  ability  located  In  Simsbury  and 
vicinity  in  order  to  enable  the  plaintiffs  to 
form  such  a  corporation;  that  If  they  would 
sign  the  written  instrument  they  would  not 
be  liable  thereon,  or  be  required  to  perform 
the  conditions  thereof  until  such  corporation 
should  be  formed  by  the  plaintiffs ;  that  they 
would  not  be  bound  by  the  terms  of  the  con- 
tract, unless  they  should  thereafter  see  fit 
to  sign  the  notes  therein  referred  to;  that 
at  the  meeting  to  be  called  by  the  plaintiffs 
for  the  purpose  of  organising  such  corpora- 
tion any  and  all  of  these  defendants  could 
withdraw  entirely,  and  not  be  bound  either 
by  this  writing  or  to  take  stock  in  the  cor- 
poration; that  the  name  of  each  signer  of 
the  Instrument  would  be  submitted  for  ap- 
proval to  these  defendants,  and  that  no  per- 
son would  be  accepted  as  a  stockholder  In 
the  corporation,  unless  such  person  was  ap- 
proved by  these  defendants,  and  was  of  sat- 
isfactory financial  responsibility  and  a  res- 
ident of  Simsbury  or  vicinity;  that  these 
defendants  would  not  be  holden  to  the  per- 
formance of  the  instrument  unless  and  until 
said  corporation  was  formed;  that  after 
said  names  had  been  secured  a  meeting 
would  forthwith  be  called  and  held  by  the 
plaintiffs  for  the  purpose  of  organizing  the 
corporation;  and  that  these  representations 
were  false,  and  made  with  the  knowledge  of 
their  falsity,  and  that  the  defendants  were 
thereby  induced  to  sign  the  contract  Parol 
evidence  of  these  alleged  false  representa- 
tions was  properly  admitted,  notwithstanding 
the  plaintiffs'  objections  that  It  tended  to 
change  the  terms  of  a  written  agreement 
In  Feltz  v.  Walker,  49  Conn.  93,  98,  this  court 
said:  "It  is  unfortunately  true  that  written 
instruments  are  often  used  or  attempted  to 
be  used  as  a  means  of  perpetrating  a  fraud. 
It  is  equally  true  that  there  Is  no  rule  of  law 
that  deprives  the  court  of  the  power  to  de- 
feat the  attempt  whenever  it  is  discovered. 
Fraud  vitiates  all  contracts,  written  or  ver- 
bal, and  sealed  or  unsealed.  To  this  rule 
there  Is  no  exception  as  between  the  original 
parties.  With  equal  reason  no  contract, 
whatever  its  form  or  however  valid  for  oth- 
er purposes,  can  lawfully  be  used  for  a 
fraudulent  purpose.  There  Is  no  contract 
sealed  or  unsealed  that  is  sufficient  of  Itself, 
unaided  by  other  circumstances,  to  cover 
and  protect  fraud.  And  rules  of  evidence 
which  exclude  parol  proof  when  offered  to 
affect  written  Instruments  will  generally  give 
way  and  allow  the  fraud  to  be  proved."  Ar- 
nold v.  Lane  et  al.,  71  Conn.  61,  40  Atl.  921. 
See,  also,  Gustafson  v.  Rustemeyer,  70  Conn. 
125,  39  Atl.  104,  39  L.  R.  A.  044,  66  Am.  St 
Rep.  92 ;  Fox  v.  Tabel,  66  Conn.  397,  34  Atl. 
101;  Ayres  v.  French,  41  Conn.  142;  Roy 
v.  Moore,  85  Conn.  159,  82  Atl.  233. 
[3]  The    plaintiffs    in    their    requests    to 
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charge  asked  for  instruction  to  the  effect  that 
a  promise  to  do  an  act  in  the  future  cannot 
be  untrue  at  the  time  that  it  is  made,  and 
therefore  cannot  be  a  fraudulent  representa- 
tion. The  presiding  judge,  after  giving  ap- 
propriate instructions  to  the  jury  as  to  the 
burden  of  proof  upon  the  issues  raised  upon 
the  alleged  fraudulent  representations  set 
forth  in  the  defendants'  answers,  instructed 
them  that  "a  promise  to  do  an  act  in  the 
future  cannot  be  untrue  at  the  time  it  is 
made,  and  therefore  regarded  as  a  mere 
promise  cannot  be  a  false  representation,  for, 
gentlemen,  there  is  no  doubt  that  this  doc- 
trine is  correct.  But  in  applying  it  to  this 
case  something  more  must  be  said,  and  that 
is  that  if  at  the  time  these  promises  to  do 
something  in  the  future  were  made  by  the 
plaintiffs  or  their  agents,  and  they  were  made 
in  bad  faith,  and  they  did  not  intend  to  per- 
form them,  then  such  promises  would  be 
fraudulent."  These  Instructions,  when  read 
together,  were  sufficient  for  the  guidance  of 
the  Jury  in  the  determination  of  the  Issues 
upon  this  part  of  the  case.  A  promise  is 
sometimes  the  very  device  used  for  the  pur- 
pose of  accomplishing  a  fraud,  and  the  most 
effectual  means  to  that  end.  Such  is  the 
case  in  the  purchase  of  goods  with  the  inten- 
tion not  to  pay  for  them.  It  is  the  fraud- 
ulent promise  to  pay  that  accomplishes  the 
wrong.  In  such  a  case  it  would  be  a  singular 
defense  for  the  purchaser  to  make  that  be 
had  only  failed  to  perform  his  promise. 
Cooley  on  Torts,  pp.  569,  570.  The  benefici- 
ary in  a  will  when  the  maker  thereof  was 
on  his  deathbed,  and  about  to  make  a  codi- 
cil to  give  a  certain  benefit  to  another,  said 
to  him  that  he  need  not  trouble  himself,  for 
he,  the  beneficiary,  would  make  the  convey- 
ance according  to  the  wishes  expressed,  was 
held  to  this  promise  as  a  fraud  upon  proof 
of  an  intention  not  to  perform.  Dowd  v. 
Tucker,  41  Conn.  197,  203,  204,  205.  See, 
also,  Buckingham  v.  Clark,  61  Conn.  204, 
209,  23  Atl.  1085;  Sallies  v.  Johnson,  85 
Conn.  77,  80,  81  Atl.  974. 
'  [4]  Complaint  is  made  because  the  court 
did  not  instruct  the  jury  as  requested  that, 
"In  order  to  avoid  a  contract  on  the  ground 
of  fraud,  the  repudiation  must  take  place 
within  a  reasonable  time  after  the  fraud 
was  discovered."  In  reply  to  this  request, 
the  court  said  to  the  jury:  "This  is  cor- 
rect, but  it  is  for  you  to  say  whether  the 
defendants  did  take  any  steps  within  a  rea- 
sonable time  to  repudiate  the  contract,  or 
to  give  notice  of  It  to  the  plaintiffs.  I  think 
that  yon  may  well  consider  whether  the 
failure  of  these  defendants  or  either  of 
them  to  appear  at  the  meeting,  after  notice, 
or  to  sign  the  notes,  or  refuse  to  accept  the 
horse,  or  to  do  anything  further  about  the 
matter,  was  not  a  sufficient  repudiation  of 
the  contract,  and  notice  to  the  plaintiffs." 
The  court  properly  left  the  consideration  of 
these  questions  to  the  Jury  as  a  question  of 


fact     Fox  v.  Tabel,  66  Conn.  397,  400,  34 
Atl.  10L 

[I]  It  directed  the  attention  of  the  jury 
to  the  evidence  upon  this  subject  and  com- 
mented upon  the  weight  of  it  This  is  per- 
missible. State  v.  Cabaudo,  83  Conn.  163, 
76  Atl.  42,  and  cases  cited  therein. 

[I]  In  one  passage  of  the  charge,  the  jury 
were  told :  "But  the  burden  of  proof  is  up- 
on the  defendants  to  prove  by  a  fair  pre- 
ponderance of  the  evidence  all  of  the  affirm- 
ative allegations  set  up  by  them  in  their 
answers.  While  those  who  have  alleged 
fraud  are  bound  to  prove  it,  yet  it  is  not 
necessary  that  it  should  be  proved  directly 
but  fraud  may  be  inferred  from  the  facts 
and  circumstances  surrounding  the  transac- 
tion. Such  facts  and  circumstances  ought, 
however,  to  be  such  as  to  lead  fairly  and 
reasonably  to  the  Inference,  for  fraud  is 
not  otherwise  to  be  presumed."  Objection 
is  made  to  the  last  portion  of  this  passage 
as  being  In  violation  of  the  elemental  rule 
that  fraud  will  never  be  presumed.  The 
words  criticized  were  not  happily  chosen,  but 
It  is  impossible  to  Interpret  them  when  read 
with  their  context  as  the  appellant  does,  or 
to  conceive  that  the  jury  could  have 
understood  the  court  as  instructing  them 
that  fraud  could  be  presumed  or  found,  ex- 
cept upon  proof  affirmatively  establishing  it, 
either  directly  or  by  fair  and  reasonable 
inference  from  the  facts  and  circumstances 
surrounding  the  transaction.  The  manifest 
purpose  of  the  court  was  to  emphasize  the 
fact  that,  while  It  might  be  inferred  as  In- 
dicated, it  could  not  be  presumed. 

[7]  Testimony  was  offered  by  the  defense 
from  James  B.  Ryan,  one  of  the  parties  to 
the  writing,  as  to  a  conversation  which  he 
had  with  the  plaintiffs'  agents  leading  up 
to  his  signing  of  the  writing.  This  was  of- 
fered to  support  the  allegation  of  fraud  set 
forth  in  the-  answer  of  the  two  Enos.  In 
Lincoln  v.  Clafiln,  7  Wall,  182,  19  L.  Kd. 
106,  an  action  was  brought  for  fraudulently 
obtaining  property,  and  evidence  of  other 
frauds  of  a  like  character,  committed  by  the 
defendants  at  or  near  the  same  time,  was 
held  to  be  admissible.  "Its  admissibility," 
said  the  court,  "is  placed  op  the  ground 
that,  where  transactions  of  a  similar  char- 
acter executed  by  the  same  parties  are  close- 
ly connected  in  time,  the  inference  is  rea- 
sonable that  they  proceed  from  the  same 
motive.  The  principle  is  asserted  in  Cary 
v.  Hotaillng,  1  Bill  (N.  T.)  311  [37  Am.  Dec. 
823],  and  is  sustained  by  numerous  author- 
ities. The  case  of  fraud,  as  there  stated, 
is  among  the  few  exceptions  to  the  general 
rule  that  other  offenses  of  the  accused  are 
not  relevant  to  establish  the  main  charge" 
In  Butler  v.  Watkins,  13  Wall.  456,  464  (80 
U.  S.)  20  L.  Ed.  629,  630,  speaking  on  the 
same  subject,  the  court  said :  "In  actions 
for  fraud  large  latitude  Is  always  given  to 
the  admission  of  evidence.    If  a  motive  ex- 


Digitized  by 


Google 


Conn.) 


JOLLIMORE  ▼.  CONNECTICUT  CO. 


S73 


lsts  prompting  to  a  particular  line  of  con- 
duct, and  it  be  shown  that  in  pursuing  that 
line  a  defendant  has  deceived  and  defrauded 
one  person,  it  may  Justly  be  inferred  that 
similar  conduct  towards  another,  at  or  about 
the  same  time  and  In  relation  to  a  like  sub- 
ject, was  actuated  by  the  same  spirit."  See, 
also,  Hoxie  v.  Home  Ins.  Co.,  32  Conn.  21, 
37,  39,  85  Am.  Dec.  24Q;  Luckey  v.  Roberts, 
25  Conn.  486,  491;  Stockwell  v.  Sllloway,  113 
Mass.  384.  The  evidence  of  Ryan  that  the 
plaintiffs  obtained  his  signature  to  this  pre- 
tended contract  at  or  near  the  same  time  and 
substantially  In  the  same  manner  as  the 
Enos  under  these  authorities  was  clearly 
admissible. 

What  we  have  already  said  concerning  the 
admissibility  of  parol  evidence  to  vary  the 
terms  of  a  written  contract,  and  as  to  tb,e  ef- 
fect of  a  promise  to  do  an  act  in  the  future, 
applies  to  and  disposes  of  several  other  as- 
signments of  error  respecting  the  admission 
of  testimony. 

There  Is  no  error.  The  other  Judges  con- 
curred. 


JOLLTMORE  v.  CONNECTICUT  CO. 

(Supreme  Court  of  Errors  of  Connecticut    Dec. 

19,  1912.) 

L,  Negligence  (J  122*)— Infants—  Contribu- 
tory Negligence— Presumptions. 

In  an  action  against  a  street  railway  for 
the  killing  of  a  boy  of  the  age  of  11  years,  it 
cannot  be  presumed  that  he  was  incapable  of 
contributory  negligence,  where  it  appeared  tliat 
he  was  bright  for  his  years,  and  consequently, 
if  no  evidence  is  offered  npon  this  subject,  judg- 
ment must  go  against  the  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  ||  221-223,  229-234;  Dec.  Dig.  | 
122.*] 

2.  Negligence  (|  85*) — Contbibutobt  Neg- 
ligence— Infants. 

In  determining  the  question  of  contributory 
negligence  of  an  infant  who  was  killed  by  a 
street  car,  it  is  necessary  to  take  into  consid- 
eration the  age  of  the  infant,  his  experience, 
intelligence,  and  capacity  to  understand  and 
avoid  the  danger  to  which  he  exposed  himself. 
[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent  Dig.  ||  121-128;    Dec  Dig.  §  85.*] 

3.  Street  Railroads  (|  114*)— Actions— Per- 
sons on  Track  —  Contributory  Negli- 
gence— Evidence. 

In  an  action  against  a  street  railway  for 
the  wrongful  killing  of  an  infant  on  its  tracks, 
evidence  held  to  establish  contributory  negli- 
gence on  the  part  of  deceased. 

[Ed.  Note. — For  other  cases,  see  Street  Rail- 
roads,  Cent   Dig.   |{   239-250;    Dec.   Dig.   { 

Appeal  from  Superior  Court,  New  Haven 
County;  William  H.  Williams,  Judge. 

Action  by  Annie  Jollimore,  as  adminis- 
tratrix, against  the  Connecticut  Company. 
From  a  judgment  setting  aside  a  verdict  in 
favor  of  plaintiff,  she  appeals.    Affirmed. 

Robert  J.  Woodruff,  of  New  Haven,  for 
appellant  Thomas  M.  Steele  and  Harrison 
T.  Sheldon,  both  of  New  Haven,  for  appellee. 


RORABACK,  J.  The  allegations  of  negli- 
gence relied  upon  by  the  plaintiff  were  that 
the  car  was  going  at  a  high  rate  of  speed, 
that  no  warning  was  given  of  its  approach, 
and  that  the  motorman  did  not  take  proper 
steps  to  avoid  the  accident  after  he  saw, 
or  should  have  seen,  the  danger  of  the  de- 
ceased. The  accident  occurred  on  October 
30,  1911,  on  Ferry  street  between  Wolcott 
and  Chambers  streets  in  the  city  of  New 
Haven.  Ferry  street  runs  north  and  south 
and  is  50  feet  In  width.  There  is  a  side- 
walk on  each  side  of  the  street  The  dis- 
tance from  curb  to  curb  is  30  feet  The  dis- 
tance from  the  curb  to  the  track  where  the 
accident  occurred  is  7%  feet  Ferry  street 
is  practically  straight  for  several  blocks  to 
the  north  of  Wolcott  street  Neither  Wol- 
cott nor  Chambers  streets  cross  Ferry.  Wol- 
cott street  runs  into  Ferry  street  from  the 
west  and  a  short  distance  to  the  south; 
Chambers  street  runs  into  it  from  the  east. 
The  defendant  operates  a  double  track  trol- 
ley line  through  Ferry  street  and  the  car 
concerned  in  the  accident  was  running  south 
on  the  westerly  track  and  on  a  down  grade. 
It  was  a  double  truck  closed  car,  about  40 
feet  long,  equipped  with  air  brakes.  It  had 
just  left  the  car  barn  only  a  few  blocks 
away  for  Its  regular  run,  and  had  taken  on 
no  passengers  up  to  the  time  of  the  accident 

The  plaintiff's  intestate  at  the  time  of  his 
death  was  11  years  and  about  two  months 
old.  He  had  attended  school  since  he  was  7 
years  old  and  was  a  bright  boy.  At  the  end 
of  each  year  he  had  passed  into  a  higher 
grade,  and  at  the  time  of  the  accident  was 
in  the  fifth  grade.  He  had  attended  three 
different  schools  during  this  period,  all  so  sit- 
uated that  In  going  to  and  from  school  he 
was  required  to  cross  trolley  tracks,  and 
during  the  four  years  had  had  no  escort 
other  than  his  sister  who  was  a  year  and 
a  half  older,  except  that  on  one  occasion  his 
mother  had  gone  with  him.  He  also  deliv- 
ered newspapers  and  had  a  route  which 
took  him  around  on  several  different  streets 
through  which  the  trolley  cars  were  operat- 
ed. For  a  year  and  a  half  before  the  acci- 
dent he  had  lived  on  Plerpont  street  a  short 
block  northerly  of  Wolcott,  and  bad  been  ac- 
customed during  this  year  and  a  half  to 
play  around  with  other  boys  of  his  age  in 
the  streets  at  and  near  the  place  where  the 
accident  happened. 

The  time  of  the  accident  was  shortly  aft- 
er half  past  three  In  the  afternoon.  Dur- 
ing all  the  earlier  part  of  the  afternoon  the 
plaintiff's  Intestate  had  been  playing  with 
other  boys  about  the  streets  in  the  vicinity, 
frequently  crossing  and  recrosslng  the  tracks 
on  Ferry  street  The  boys  were  engaged  in 
a  game  which  they  called  "playing  horse" 
or  "playing  policeman."  The  testimony  indi- 
cated that  at  the  time  the  accident  occur- 
red part  of  the  boys  had  run  up  Chambers 
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street,  and  that  the  plaintiff's  intestate,  who 
was  acting  the  part  of  a  horse  and  being 
driven  by  another  boy,  had  gone  up  Wol- 
cott  street  to  give  the  other  boys  a  start,  and 
that  the  game  was  for  the  plaintiff's  intes- 
tate and  the  boy  driving  him  to  run  after 
and  try  to  catch  the  others.  When  the  Jolli- 
more  boy  and  his  companion  started  to  run 
after  the  other  boys  they  ran  along  Wolcott 
street  to  the  corner  and  immediately  started 
to  run  across  Ferry  street  in  the  direction 
of  Chambers  street  There  was  some  con- 
flict in  the  testimony  whether  the  boys  ran 
straight  into  Ferry  street  from  the  corner 
of  Wolcott  street,  or  whether  they  ran  south 
and  then  turned  outo  the  track.  All  the  wit- 
nesses agree  that  the  boy  was  running  across 
the  track  when  he  was  hit  near  the  south- 
erly crosswalk  from  Wolcott  street  It  also 
appeared  that  the  deceased  was  struck  im- 
mediately as  he  reached  the  defendant's 
track: 

[1]  In  the  present  case  it  cannot  be  pre- 
sumed that  this  boy  of  the  age  of  11  years 
was  incapable  of  contributory  negligence,  and 
the  burden  was  upon  the  plaintiff  to  show 
that  the  deceased  was  free  from  negligence 
contributing  to  his  injury.  If  no  evidence 
was  offered  upon  this  subject,  the  judgment 
would  necessarily  be  against  the  plaintiff. 
Rohloff,  Adm'r  v.  Fair  Haven  &  Westville 
Railway  Co.,  76  Conn.  689,  683,  68  Atl.  5. 

[2]  To  determine  the  question  of  contribu- 
tory negligence  It  was  necessary  to  take  into 
consideration  the  age  of  the  boy,  his  expe- 
rience, intelligence,  and  capacity  to  under- 
stand and  avoid  the  danger  to  which  he  ex- 
posed himself. 

[3]  The  evidence  clearly  refutes  the  claim 
of  due  care  on  the  part  of  the  deceased 
when  he  was  injured.  It  appears  that  he 
voluntarily  and  thoughtlessly  put  himself  in 
a  position  of  great  and  obvious  danger.  His 
age,  intelligence,  and  experience  were  such 
that  he  must  have  understood  and  appreciat- 
ed the  danger  of  being  struck  and  injured 
by  a  trolley  car  in  crossing  the  tracks.  His 
view  of  the  street  for  a  long  distance  in  the 
direction  of  the  approaching  car  was  unob- 
structed. The  distance  from  the  curbstone 
to  the  nearest  rail  was  only  about  7%  feot 
There  is  no  dispute  that  he  ran  from  the  curb 
to  the  track  in  front  of  the  car,  and  that  he 
was  hit  instantly  upon  reaching  the  track. 
He  was  engaged  in  a  dangerous  sport,  and 
his  Injury  was  a  natural  result  of  his  own 
carelessness.  Whether  there  was  sufficient 
evidence  to  Justify  the  Jury  in  finding  that 
the  defendant  was  negligent  it  is  unneces- 
sary for  us  to  decide. 

Assuming  that  the  plaintiff  established  the 
alleged  negligence  of  the  defendant  the  bur- 
den which  lay  on  the  plaintiff  of  proving  the 
absence  of  contributory  negligence  on  the 
part  of  his  intestate  was  not  satisfied.  Elli- 
ott v.  New  York,  New  Haven   &  Hartford 


Railroad  Co.,  84  Conn.  444,  447,  80  Atl.  283; 
Cottle  v.  New  York,  New  Haven  &  Hart- 
ford Railroad  Co.,  82  Conn.  142, 144,  145,  72 
Atl.  727.  The  jury  could  not  have  reason- 
ably found  that  the  proximate  cause  of  the 
accident  was  because  the  motorman  might 
have  avoided  the  injury  by  exercising  rea- 
sonable care  after  the  peril  of  the  deceased 
should  have  been  known  to  him. 

The  evidence  leaves  no  rational  ground  for 
any  conclusion  other  than  that  the  final  act 
of  negligence  which  was  the  proximate  cause 
of  the  accident  was  that  of  the  plaintiff's 
intestate  in  running  upon  the  track  in  front 
of  the  car  when  it  must  have  been  within 
a  very  few  feet  of  him,  and  when  the  mo- 
torman was  helpless  to  avert  the  result 

There  is  no  error.  The  other  Judges  con- 
curred. 


GALLUP  v.  THOMAS  B.  JEFFERY  CO.  et  al. 

(Supreme  Court  of  Errors  of  Connecticut 

Dec.  19,  1912.) 

1.  Attachment  (§  349*)— Action  oic  Bond— 
Pleading — Common   Counts. 

Recovery  cannot  be  had  under  the  common 
counts  for  a  breach  of  an  attachment  bond, 
where  the  only  obligation  assumed  by  the  de- 
fendant waa  a  conditional  one. 

[Ed.  Note.— For  other  cases,  see  Attachment, 
Cent  Dig.  $§,  1257-1271;   Dec,  Dig.  |  349.*] 

2.  Judgment  (f  17*)— Pbooess  to  Sustain— 
Pleading— Substituted  Complaint. 

A  default  judgment  rendered  on  a  substi- 
tuted complaint,  which  set  up  a  different  cause 
of  action  from  the  complaint  served  with  the 
summons,  is  irregular,  in  that  it  is,  in  effect, 
the  institution  of  an  action  by  the  service  of  a  • 
summons  alone. 

[Ed.  Note. — For  other  cases,  see  Judgment 
Cent  Dig.  {§  25-33;  Dec.  Dig.  {  17.*] 

3.  Judgment   (J  102*)— Pleading — Default 
—Amendment. 

Where  a  default  judgment  was  entered  on 
a  substituted  complaint,  which  was,  in  effect, 
a  new  cause  of  action,  the  judgment  should 
be  eet  aside. 

[Ed.  Note. — For  other  cases,  see  Judgment 
Cent  Dig.  §5  171-173;   Dec.  Dig.  $,  102.*] 

4.  Judgment   (|  161*)  —  Default—  Setting 
Aside— Motions. 

Where  a  judgment  was  entered  by  default 
npon  a  substituted  complaint,  where  no  recov- 
ery could  be  had  on  the  original  complaint,  it 
was  entirely  bad,  and  could  be  set  aside  by  the 
court  unasked;  hence  could  be  set  aside  on  a 
motion  which  asserted  a  defense  which  would 
not  defeat  nominal  damages. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  g§  296-298;    Dec.  Dig.  }  151.*] 

6.  Pleading  (§  246*)— Amendment— Common 

Counts— Conditions. 

A  cause  of  action  for  the  breach  of  a  pe- 
nal bond,  founded  on  a  condition,  could  not  be 
joined  with  the  common  counts,  under  Gen.  St 
1902,  I  627,  relating  to  joinder  of  actions; 
hence  could  not  be  inserted  in  a  complaint  un- 
der the  common  counts  as  an  amendment. 

[Ed.   Note. — For   other   cases,   see  Pleading, 
Cent  Dig.  §j  676-683;   Dec.  Dig.  f  246.*] 

6.  Appearance  (g  26*)— Voluntary  Appear- 
ance Afteb  Default— Rights. 

A  defendant  was  not  precluded  by  the  fact 
that  its  appearance  was  voluntary,  and,  after 
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setting;  aside  a  default  judgment  against  its  co- 
defendant,  from  objecting  to  the  wrongful  ac- 
tion which  the  court  had  taken,  by  moving  to 
strike  out  a  substituted  complaint  improperly 
filed,  and  asking  that  the  proceedings  be  set 
into  a  rightful  course. 

[Ed.  Note.— For  other  cases,  see  Appearance, 
Cent.  Dig.  g§  154-159;   Dec.  Dig.  {  28.*] 

Appeal  from  Court  of  Common  Pleas,  New 
London  County;  Charles  B.  Waller,  Judge. 

Action  by  Henry  H.  Gallup  against  the 
Thomas  B.  Jeffery  Company  and  another. 
Judgment  for  defendants,  and  plaintiff  ap- 
peals.   Affirmed. 

The  plaintiff  brought  his  action  upon  the 
so-called  common  counts  against  two  defend- 
ants, both  corporations.  One  was  that  named 
in  the  title  of  the  cause,  and  the  other  the 
American  Bonding  Company.  Service  was 
obtained  upon  the  latter  only.  There  being 
no  appearance  by  either  defendant  within 
the  statutory  period,  the  plaintiff  filed  a  sub- 
stitute complaint,  which  set  out  the  execu- 
tion by  the  defendants  of  an  attachment  bond 
In  the  form  prescribed  by  statute,  Its  deliv- 
ery to  the  plaintiff  In  substitution  for  an 
attachment  made  In  an  action  brought  by 
the  plaintiff  against  a  third  party,  and  the 
breach  of  the  condition  of  the  bond.  Plain- 
tiff's counsel  thereupon  filed  his  affidavit 
that  the  facts  stated  in  the  substitute  com- 
plaint were  true,  and  that  by  reason  thereof 
#475  was  Justly  and  equitably  due  from  the 
defendant  Bonding  Company  to  the  plain- 
tiff, and  upon  the  same  day  took  judgment 
against  said  company  for  said  sum,  which 
judgment  was  duly  entered  up. 

On  the  following  day  the  Bonding  Com- 
pany appeared,  and  filed  a  motion  that  the 
default  be  opened,  the  judgment  set  aside, 
and  the  cause  reinstated  on  the  docket  This 
motion  was  granted.  In  the  motion  It  was 
stated  that  the  defendant  had  a  good  defense, 
to  wit,  that  at  the  time  demand  upon  execu- 
tion was  made  upon  the  Judgment  debtor 
named  In  the  bond  set  out  In  the  substitute 
complaint  the  value  of  his  Interest  in  the 
property  attached  was  nothing.  At  this  stage 
the  Jeffery  Company  voluntarily  entered  its 
appearance.  A  few  days  thereafter  counsel 
for  both  defendants  moved  that  the  substi- 
tute complaint  be  stricken  from  the  files, 
and  this  was  done  Subsequently  the  plain- 
tiff filed  a  motion  for  leave  to  amend  his 
-complaint  by  filing  as  a  substitute  complaint 
the  same  complaint  which  had  been  stricken 
from  the  files.  This  motion  was  denied. 
The  plaintiff  thereupon  stated  that  he  should 
plead  no  further,  and  judgment  was  ren- 
dered in  favor  of  the  defendants. 

The  appeal  assigns  as  error  the  action  of 
the  court  in  opening  the  default  and  setting 
aside  the  Judgment,  in  not  limiting  its  order 
In  this  matter,  so  that  the  defendant  be  only 
entitled  to-  be  heard  In  the  assessment  of 
damages,  In  striking  the  substitute  complaint 
from  the  files,  and  in  denying  the  motion  for 
leave  to  amend  as  stated 


Donald  G.  Perkins  and  Allyn  L.  Brown, 
both  of  Norwich,  for  appellant  Arthur  M. 
Brown,  of  Norwich,  for  appellees. 

PRENTICE,  J.  (after  stating  the  facts  as 
above).  [1,  2]  The  only  right  of  action  which 
the  plaintiff  claimed  to  have  against  either 
of  the  defendants  was  one  for  which  recov- 
ery could  not  be  had  under  the  so-called 
common  counts.  It  was  one  arising  from 
the  breach  of  a  penal  bond  with  condition. 
The  only  obligation  which  the  defendants  as- 
sumed In  executing  that  Instrument  was  a 
conditional  one,  and  not  such  a  one  as  per- 
mitted the  use  of  the  common  counts  In  an 
action  for  Its  breach.  Goodrich  v.  Stanton, 
Tl  Conn.  418, 424,  42  Atl.  74.  This  fact  plain- 
tiff's counsel  apparently  recognized  when, 
before  a  default  was  taken,  a  substitute  com- 
plaint was  filed.  The  proceedings  by  which 
judgment  was  thus  obtained  were  entirely 
irregular. 

In  the  first  place,  the  course  pursued  was, 
in  practical  effect  the  institution  of  an  ac- 
tion by  the  service  of  a  summons  alone,  and 
thus  an  evasion  of  the  requirements  of  our 
practice  "A  complaint  *  •  •  must  ac- 
company a  writ  of  summons  or  attachment. 
The  writ  is  void  if  there  is  no  complaint,  and 
It  is  sheer  oppression  if  the  facts  stated  in 
the  complaint  are  admittedly  false.  For  this 
reason  the  plaintiff  should  not  be  permitted 
to  bring  the  defendant  into  court  or  attach 
his  property  under  a  false  statement  of 
claim  which  he  intends  wholly  to  abandon, 
and  then,  by  way  of  amendment  compel  the 
defendant  to  litigate  a  different  claim  with- 
out being  brought  Into  court  in  the  manner 
required  by  statute  Such  an  amendment  is 
not  an  amendment,  within  the  meaning  of 
section  1023."  Dunnett  v.  Thornton,  73  Conn. 
1,  14,  46  Atl.  158,  102. 

[3]  Again,  the  procedure  had  brought 
about  the  rendition  of  a  judgment  by  default 
upon  a  cause  of  action  In  respect  to  which 
there  had  been  no  default  and  therefore  no 
admission  by  default  A  judgment  by  de- 
fault rests  upon  the  legal  assumption  that 
the  default  like  a  demurrer,  is  a  construc- 
tive admission  of  the  truth  of  the  allegations 
of  the  complaint.  Shepard  v.  New  York,  N. 
H.  &  H.  B.  Co.,  45  Conn.  54 ;  East  India  Co. 
v.  Glover,  1  Strange,  612;  Ames  Cases  on 
Pleading,  66,  and  note.  The  defendant 
against  whom  this  judgment  was  rendered 
had  been  notified,  through  the  service  made 
upon  it  that  the  plaintiff  was  asking  for  a 
judgment  for  a  cause  of  action  embraced 
within  the  limits  of  the  permitted  use  of  the 
common  counts.  It  was  entitled  to  regulate 
its  action  in  the  matter  of  appearance  in  the 
light  of  this  notice.  Presumably  it  did  so, 
and  quite  possibly  it  as  it  reasonably  might 
withheld  Its  appearance  upon  the  strength  of 
its  knowledge  that  a  judgment  could  not  be 
rightfully  entered  against  It  under  the  rules 
governing  the  use  of  the  form  of  pleading 
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resorted  to  by  the  plaintiff.  An  exercise  of 
the  right  of  amendment  involving  the  Incor- 
poration of  a  new  cause  of  action  Into  the 
complaint  is  one  thing  when  the  defendant 
or  defendants  are  In  court,  and  thus  in  a 
position  to  be  informed,  and  quite  another 
when  they  are  not  in  court,  and  are  not  duly 
notified.  To  permit  the  latter  procedure 
would  be  to  open  the  door  for  the  gravest  in- 
justice.   The  law  does  not  permit  it 

Under  the  conditions  existing  at  the  time 
of  the  Bonding  Company's  appearance,  it 
might  well  have  continued  to  withhold  It, 
and  secure  a  reversal  of  a  Judgment  upon 
the  substitute  complaint  upon  a  writ  of  er- 
ror. It  chose  the  course  of  appearing  and 
asking  that  the  default  be  erased  and  the 
judgment  set  aside.  In  granting  this  motion 
the  court  not  only  acted  within  the  limits 
of  its  discretion,  but  also  did  what  the  plain 
requirements  of  justice  demanded,  to  the  end 
that  what  had  been  wrongfully  done  be  un- 
done. Goodrich  v.  Alfred,  72  Conn.  257,  260, 
43  Atl.  1041. 

[4]  The  plaintiff's  contention  that  the 
court  erred  in  not  limiting  its  order  upon 
the  motion  to  one  permitting  the  defendant 
to  be  heard  upon  the  assessment  of  damages 
is  not  well  founded.  Such  a  limited  order 
would  not  have  righted  the  real  wrong. 
That  wrong  could  not  be  righted  until  the 
record  was  purged  of  not  only  the  completed 
judgment,  but  also  of  any  and  all  entry  of 
judgment,  whether  final  or  Interlocutory, 
which  might  help  to  fasten  upon  the  defend- 
ant a  liability  under  the  substitute  com- 
plaint, which  had  acquired  no  lawful  stand- 
ing In  the  case.  It  matters  not  that  the  de- 
fense, which  the  defendant,  acting  In  con- 
formity with  section  748  of  the  General 
Statutes,  asserted  In  its  motion  that  it  had, 
was  not  one  which  would  defeat  a  judgment 
for  nominal  damages  upon  a  cause  of  action 
such  as  the  substitute  complaint  contained. 
The  fault  to  be  remedied  lay  deeper  than 
that  which  the  statute  referred  to  was  de- 
signed to  reach,  and  justice  could  only  be 
done  by  the  unqualified  action  which  the 
court  took,  and  which  it  bad  the  power  to 
take  unasked. 

[6]  It  follows  from  what  has  already  been 
said  that  the  court  did  not  err,  as  charged, 
in  granting  the  Bonding  Company's  motion 
to  erase  the  substitute  complaint,  and  later 
in  denying  the  plaintiff's  motion  for  leave  to 
file  the  same  as  an  amendment  This  com- 
plaint could  claim  no  rightful  place  in  the 
action.  As  was  said  in  the  passage  already 
quoted  from  Dunnett  v.  Thornton,  73  Conn. 
1,  14,  46  Atl.  158,  162,  it  could  not  be  con- 
sidered in  any  true  sense  as  an  amendment. 
It  is  essential  to  an  amendment  of  a  com- 
plaint adding  to  its  averments  that  it  either 
amplify  or  make  more  adequate  or  perfect 
the  statement  of  a  cause  of  action  already, 
although,  perhaps,  Imperfectly  and  Insuffi- 
ciently, made,  or  add  some  new  cause  of  ac- 


tion which  may  be  joined  with  those  al- 
ready set  up.  General  Statutes,  {  639;  Kel- 
sey  v.  Punderford,  76  Conn.  271,  276,  56  AtL 
579;  Will's  Gould  on  Pleading,  13a  The 
present  substitute  complaint  set  up  neither  a 
cause  of  action  of  which  any  one  of  the  com- 
mon counts  was  a  general  statement,  nor  a 
cause  of  action  which  could  have  been  joined 
with  the  common  counts.  The  causes  of  ac- 
tion which  may  be  so  joined  are  specified  in 
section  627  of  the  General  Statutes,  and  this 
belongs  to  neither  class  there  described. 

[6]  The  plaintiff  further  contends  that 
whatever  view  be  taken  of  the  court's  ac- 
tion as  related  to  the  Bonding  Company,  it 
was  erroneous  as  touching  the  other  defend- 
ant who  was  not  served,  but  volunteered  to 
appear  subsequent  to  the  time  when  the  sub- 
stitute complaint  had  been  filed.  We  are 
unable  to  concur  in  this  proposition.  This 
defendant,  when  it  came  into  court,  was  not 
precluded,  by  the  fact  that  its  appearance 
was  voluntary  and  late,  from  objecting  to 
wrongful  action  which  the  court  had  taken, 
and  from  asking  that  the  proceedings  be  set 
into  a  rightful  course. 

There  is  no  error.  The  other  Judges  con- 
curred. 


HOLCOMB  CO.  v.  CLARK  et  toe. 

(Supreme  Court  of  Errors  of  Connecticut    Dec. 
19,  1912.) 

1.  New  Trial  (J  162*)— Condition— Reduc- 
tion of  Recovebt. 

The  court  may  grant  a  motion  to  set  aside 
a  verdict  unless  a  remittitur  of  a  certain  amount 
be  filed,  and,  on  such  amount  being  remitted, 
enter  judgment  for  the  balance. 

{Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  ||  824-329;   Dec.  Dig.  |  162.*] 

2.  Appeal    and    Error    (|    934*)— Review— 
Presumption. 

It  cannot  be  assumed  that  the  judgment 
for  defendants  was  otherwise  than  as  warranted 
on  their  counterclaim. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  3777-3782;  Dec  Dig.  i 
934.*] 

3.  Set-Off  and  Counterclaim  (|  21*) — Pay- 
ment on  Claim — Effect — Estoppel. 

Plaintiff's  claim  against  defendants,  and  de- 
fendants' claim  against  plaintiff,  furnishing 
bases  for  entirely  independent  actions,  though 
they  relate  to  the  same  subject-matter  and 
gather  about  one  general  transaction,  payment 
by  defendants  to  plaintiff  on  its  claim,  at  a  time 
when  an  adjudication  of  their  claims  would 
have  shown  nothing  was  due  plaintiff,  does  not 
eBtop  defendants  to  assert  their  claim,  but  is  at 
most  only  evidence  on  the  question  of  the  sub- 
stantial and  bona  fide  character  of  their  claim 
for  damages  arising  before  the  payment  in  so 
far  as  they  then  knew  the  situation. 

[Ed.  Note. — For  other  cases,  see  Set-Off  and 
Counterclaim,  Cent.  Dig.  §  25 ;   Dec  Dig.  |  21.*] 

4.  Appeal  and  Error  (J  171*)  —  Review  — 
Claim  Not  Made  Below. 

Plaintiffs  contention  below  being  that  de- 
fendants by  making  a  payment  on  plaintiff's 
claim  were  estopped  to  assert  that  they  then 
had  a  greater  claim  against  it  it  is  too  late'for 
it  to  claim  that  such  payment  should  be  con- 
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sidered  on  the  question  of  bona  fides  of  their 
claim. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,   Cent   Dig.    §§   1053-1063,    1066,   1067, 
1161-1165;   Dec.  Dig.  §  171*] 
6.  Trial  (I  343*) — Verdict — Construction. 

A  verdict  in  the  form  of  a  finding  of  the 
ultimate  sum  due  does  not  show  the  jury  did 
not,  as  was  its  duty,  pass  on  each  and  every 
claim  of  the  parties  and  adjudicate  thereon. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  |§  809-812;    Dec  Dig.  §  343.*] 

6.  Appeal    and    Error    (§   933*)— Review- 
Presumption. 

It  cannot  be  presumed  that  the  court,  in 
passing  on  a  motion  to  set  aside  a  verdict,  pred- 
icated its  conclusion  on  any  unwarranted  as- 
sumption or  otherwise  than  as  was  its  duty 
on  a  review  of  the  testimony  to  discover  what 
the  jury  might  or  might  not  reasonably  have 
found  in  respect  to  the  several  matters  involved 
in  the  issues. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  gg  8425,  3426,  8772-3776; 
Dec  Dig.  |  933.*] 

7.  Appeal  and  Error  (|  930*)  —  Review  — 
Presumption. 

Exclusion  by  the  jury  from  their  consid- 
eration of  an  item  in  issue,  not  being  apparent, 
cannot  be  presumed ;  the  verdict  having  been 
for  the  ultimate  sum  due  defendants,  who  had 
denied  the  propriety  of  certain  of  plaintiff's 
charges  and  counterclaimed  for  various  items 
of  damages. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  gg  3755-3761;    Dec.  Dig.  i 
930.*] 
&  Trial  (g  59*) — Reception  of  Evidence— 

Order  of  Proof— Discretion. 

Order  of  proof  on  a  trifling  matter  is  with- 
in the  discretion  of  the  trial  court 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  |i  138-140,  142,  143,  145;  Dec.  Dig.  | 
59.*] 

9.  Evidence  (1  533*) — Opinions— Experts. 

Opinion  of  an  expert  as  to  the  cost  of  re- 
painting defendants'  automobile  and  renewing 
certain  woodwork  and  trimmings,  claimed  to 
have  been  rendered  necessary  by  plaintiff's  neg- 
ligent treatment  of  it,  and  so  properly  charge- 
able to  it,  is  competent 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  §  2341;   Dec.  Dig.  g  633.*] 

Appeal  from  Court  of  Common  Pleas,  New 
Haven  County;  Earnest  C.  Simpson,  Judge. 

Action  by  the  Holcomb  Company  against 
John  C.  Clark  and  wife.  From  a  judgment 
for  defendants,  who  counterclaimed,  plain- 
tiff appeals.     Affirmed. 

In  the  early  spring  of  1910  the  plaintiff, 
a  keeper  of  a  public  garage,  and  the  defend- 
ants, owners  of  an  electric  automobile,  en- 
tered Into  an  agreement  whereby  the  former 
undertook  to  repaint  and  refurnish  the  au- 
tomobile and  to  supply  and  install  therein 
new  batteries  capable  of  a  prescribed  mile- 
age for  the  sum  of  $250,  and  to  store  and 
care  for  it,  to  keep  its  batteries  charged  as 
required  for  use,  and  to  deliver  and  call  for 
It  at  the  defendants'  house  when  requested 
for  the  further  sum  of  $30  per  month.  The 
plaintiff  seeks  to  recover  a  balance  of  $291.- 
73,  claimed  to  be  due  for  services  rendered 
and  supplies  furnished  under  this  contract 
from  the  time  it  was  made  to  the  early  part 


of  November.  The  charges  upon  the  Mil 
of  particulars  amount  to  $498.23;  the  cred- 
its to  $188.60. 

The  defendants  In  their  answer  admit  the 
correctness  of  certain  of  the  charges,  amount- 
ing to  $100.45,  and  the  credits,  but  deny  the 
propriety  of  the  remaining  charges.  They 
also  set  up  by  way  of  counterclaim  that  the 
batteries  Installed  did  not  comply  with  the 
guaranty,  that  the  care  given  to  the  car  after 
Its  renovation  was  so  careless  and  negligent, 
and  the  lack  of  attention  in  Its  care  and  the 
recharging  of  its  batteries  such  that  it  be- 
came greatly  damaged,  Its  parts,  paint,  and 
batteries  greatly  injured,  and  it  rendered  un- 
fit for  use,  so  that  by  reason  of  these  results 
of  the  plaintiffs  careless  and  negligent  con- 
duct they  were  compelled  to,  and  did,  ex- 
pend large  sums  amounting  to  $600  In  re- 
pair work  to  put  and  keep  the  automobile  In 
proper  condition  for  use,  and  to  correct  the 
errors  and  shortcomings  of  the  plaintiff  In 
respect  to  that  which  It  had  undertaken  to 
do,  and  the  further  sum  of  $100  for  other 
conveyances  In  place  of  It  when  it  was  unfit 
for  use. 

The  jury  returned  a  verdict  In  favor  of  the 
defendants  for  $264.51.  Upon  the  plaintiff's 
motion  to  set  It  aside,  the  court  entered  Its 
order  that  it  be  set  aside  unless  the  defend- 
ants filed  a  remittitur  of  $100.  Such  re- 
mittitur was  thereupon  filed,  and  judgment 
entered  for  $164.51.  ' 

Henry  G.  Newton  and  Ward  Church,  both 
of  New  Haven,  for  appellant  Robert  C. 
Stoddard,  of  New  Haven,  for  appellees. 

PRENTICE,  3.  (after  stating  the  facts  as 
above).  The  plaintiff  complains  of  the  re- 
fusal of  the  trial  court  to  set  aside  the  ver- 
dict and  its  rendition  of  judgment  thereon 
after  a  remittitur  of  $100  had  been  filed. 
Several  reasons  are  assigned  in  support  of 
this  position,  to  wit :  (1)  That  the  court  in 
allowing  the  verdict  to  stand,  provided  a 
remittitur  of  $100  was  filed,  assumed  the 
province  of  the  jury;  (2)  that  there  was  no 
possible  way  In  which  the  sum  of  $164.51 
could  have  been  arrived  at  without  reckon- 
ing a  return  of  sums  which  had  been  paid, 
no  claim  for  which  was  made  In  the  coun- 
terclaim; (3)  that  "the  court  undertook  to 
assume  that  the  jury  found  all  the  claims 
of  the  defendants  to  be  justified,  whereas 
their  general  verdict  shows  that  they  did 
not  pass  or  agree  upon  any  particular 
claims";  and  (4)  that  a  verdict  for  the 
amount  of  the  judgment  would  not  have  been 
justified  by  the  evidence. 

[1]  That  the  court  acted  within  Its  prov- 
ince in  granting  the  motion  to  set  aside  the 
verdict  unless  a  remittitur  should  be  filed, 
and  In  entering  .up  judgment  upon  the 
amount  of  the  verdict,  less  the  portion  of  It 
remitted,  Is  well  settled.  Allen  v.  New  Lon- 
don, 85  Conn.  611,  612,  83  Atl.  1021;  Noxon 
▼.  Remington,  78  Conn.  296,  300,  61  Atl.  963. 
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[2]  The  second  ot  the  claims  stated  above 
Is  not  tenable.  The  defendants  were  not 
seeking  the  return  of  any  payment  they 
had  made,  and  there  Is  not  the  slightest  in- 
dication in  the  record  either  that  the  jury 
in  their  original  verdict  undertook  to  make, 
or  that  the  court  In  its  judgment  made,  any 
such  return.  The  total  amount  of  the  de- 
fendants' payments,  a  matter  upon  which 
there  was  no  dispute,  was  $188.60.  Tbe  rec- 
ord makes  it  quite  Inconceivable  tbat  the 
plaintiff's  claim  for  services  rendered  and 
supplies  furnished,  amounting  to  $398.23, 
was  not  allowed  to  the  extent  of  tbe  pay- 
ments. It  is  evident  that  the  plaintiff  pre- 
vailed upon  his  cause  of  action  set  up  in  the 
complaint,  and  that  but  for  the  counterclaim 
it  would  have  had  a  Judgment  The  Judg- 
ment for  the  defendants  necessarily  Implies 
a  recovery  by  them  upon  the  Independent 
cause  of  action  for  breaches  of  contract  ob- 
ligation which  they  set  up  in  their  counter- 
claim. It  would  be  quite  unwarranted  for 
us  to  assume  that  It  was  brought  about  in 
any  other  way,  and  there  is  nothing  in  the 
record  to  suggest  that  It  was.  The  evidence 
which  they  offered  in  support  of  their  claim 
for  damage  suffered  was  such  that  it  is  not 
difficult  to  discover  therein  a  reasonable 
basis  for  a  recovery  upon  the  counterclaim 
of  more  than  the  amount  of  the  Judgment. 

[3,4]  The  plaintiff,  however,  appears  to 
conceive  that  a  recovery  of  damages  by  the 
defendants  for  a  period  prior  to  a  payment 
by  them  upon  the  plaintiff's  account  could 
not  be  had  under  the  counterclaim,  if  at  the 
time  of  such  payment  an  adjudication  of  the 
claims  of  the  parties  against  each  other, 
whether  embraced  under  the  complaint  or  the 
counterclaim,  would  show  that  nothing,  or  a 
less  sum  than  the  payment,  was  then  due,  and 
this  Idea  apparently  lies  at  the  foundation  of 
its  contention  as  to  the  return  of  payments. 
This  theory  implies  a  connection  between 
tbe  plaintiff's  claim  for  services  rendered  and 
supplies  furnished  and  the  defendants'  for 
breaches  of  contract,  which  does  not  exist. 
The  two  have  it  in  common  that  they  relate 
to  the  same  subject-matter  and  gather  about 
one  general  transaction,  but  they  furnish 
bases  for  entirely  independent  actions. 
Hence  they  appear  in  complaint  and  coun- 
terclaim. A  payment  upon  account  of  one 
does  not  preclude  recovery  upon  the  other. 
Doubtless  a  payment  made  by  the  defend- 
ants in  excess  of  what  they  would  at  tbe 
time  have  been  obligated  to  pay  upon  an  ad- 
justment of  the  respective  claims  of  the  par- 
ties, as  now  made,  would  be  a  pertinent  fact 
as  bearing  upon  the  substantial  and  bona  fide 
character  of  a  present  claim  on  their  part 
for  damages  arising  prior  to  the  time  of  such 
payment  in  so  far  as  the  situation  at  that 
time  was  known  to  them.  But  such  fact 
would  be  evidential  only,  and  not  conclusive, 
and  it  would  not  create  an  estoppel.  Had 
such  a  claim  been  made  at  the  trial,  it 
would,  without  doubt,  have  received  appro- 


priate treatment  at  the  hands  of  the  court. 
It  was  not  made,  and  it  is  now  too  late  for 
the  plaintiff  to  take  advantage  of  It 

[5,  6]  We  must  confess  ourselves  unable  to 
appreciate  the  force  of  the  next  claim  that 
the  court  in  its  action  "undertook  to  as- 
sume that  the  jury  found  all  the  claims  of 
the  defendants  to  be  justified,  whereas  their 
general  verdict  shows  that  they  did  not  pass 
or  agree  upon  any  particular  claims."  Per- 
haps we  fall  to  understand  what  was  at- 
tempted to  be  expressed.  The  verdict  was 
in  the  customary  form  of  a  finding  of  the 
ultimate  sum  due.  Although  in  that  form, 
It  does  not  show  that  the  jury  did  not  pass 
upon  each  and  every  claim  of  the  parties 
and  adjudicate  thereon,  and  there  is  nothing 
in  tbe  record  to  indicate  that  it  did  not  act 
in  consonance  with  its  duty  in  that  respect 
in  arriving  at  the  final  result  announced. 
We  have,  moreover,  looked  in  vain  for  au- 
thority for  the  statement  embodied  in  the 
assignment  that  the  court  undertook  to 
assume  that  the  Jury  found  all  of  the  claims 
of  the  defendants  to  be  well  founded,  and 
none  has  been  pointed  out  to  us.  It  may 
be  that  an  examination  of  the  evidence  led 
to  that  conclusion.  But  whether  so  or  not 
the  court's  duty  in  passing  upon  the  motion 
was  to  review  the  testimony  to  discover 
what  the  jury  might  or  might  not  reason- 
ably have  found  in  respect  to  the  several 
matters  involved  in  the  issues,  and  there 
is  no  basis  for  an  assertion  that  it  acted 
otherwise  and  predicated  its  conclusion  upon 
an  assumption  of  any  sort 

[7]  The  brief  of  appellant's  counsel  says 
tbat  it  appealed  for  the  reason,  among 
others,  "tbat  If  the  verdict  was  too  large 
it  was  because  some  sum  justly  due  the 
plaintiff  must  have  been  omitted  from  tne 
computation  made  by  the  jury,  and  an  error 
of  this  kind  could  not  be  cured  by  the 
court  reducing  tbe  verdict  to  an  amount 
which  included  items  which  the  jury  might 
or  might  not  have  allowed,  and  left  it  math- 
ematically possible  for  the  Jury  to  have  ap- 
plied the  correct  (incorrect?)  rule."  Here, 
apparently,  is  an  attempt  to  state  what  was 
meant  by  the  assignment  under  discussion. 
If  the  statement  which  forms  the  premise  of 
this  proposition  be  assumed,  the  conclusion 
certainly  would  not  follow  that  the  error 
could  not  be  fully  and  adequately  corrected 
by  a  reduction  of  the  verdict  unless  the 
omitted  item  was  larger  than  the  verdict 
which  the  defendants  obtained.  The  diffi- 
culty with  the  position  taken  is  that  the 
exclusion  of  such  an  item  by  the  jury  from 
their  computation  is  by  no  means  apparent 
The  lost  reason  is  one  which  calls  for  a  re- 
view of  the  evidence.  Giving  the  court's 
decision  the  weight  to  which  it  is  entitled, 
we  are  unprepared  to  say  that  there  was  er- 
ror in  the  action  which  the  court  took  in 
refusing  to  set  the  verdict  entirely  aside. 

[1,1]  The   remaining   assignments   of  er- 
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ror  Involve  three  rulings  admitting  testi- 
mony offered  by  the  defendants.  One  con- 
cerned the  order  of  proof  upon  a  trifling 
matter,  and  so  was  within  the  discretion  of 
the  court.  Another,  which  permitted  the 
defendants  to  show  that  repairs  done  by  the 
plaintiff  were  Improperly  done  and  had  to  be 
done  over  at  the  defendants'  expense,  was 
clearly  correct  The  third  admitted  the  tes- 
timony of  an  expert  as  to  the  cost  of  repaint- 
ing  the  automobile  and  renewing  certain 
woodwork  and  trimming,  all  of  which  work 
It  was  claimed  was  rendered  necessary  by 
reason  of  the  plaintiff's  negligent  treatment 
of  it  The  Judgment  of  the  witness  was 
competent  upon  the  subject,  and  whether  or 
not  the  work  upon  which  the  estimate  given 
was  based  was  required  or  properly  charge- 
able to  the  plaintiff  were  questions  for  the 
jury. 

There  is  no  error.    The  other  Judges  con- 
^nirred. 


HAYWARD  v.  MARONET. 

(Supreme  Court  of  Errors  of  Connecticut. 

Oct  Term,  1912.) 

1.  Libel  and  Slander  (§  114*)— Damages. 

The  slanderous  words  being  actionable  per 
ae,  and  found  false  and  malicious,  claim  that 
plaintiff  was  entitled  to  only  nominal  damages 
was  prAperly  overruled. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  g  352;   Dec.  Dig.  g  114.*] 

2.  Libkl  and  Slander  ({  103*)— Date— Evi- 
dence. 

Testimony  as  to  the  speaking  of  the  slan- 
derous words  is  properly  received,  over  objec- 
tion that  it  did  not  appear  they  were  uttered 
before  the  bringing  of  the  action;  witness  fix- 
ing the  date  as  of  the  day  of  a  certain  event, 
and  that  being  otherwise  shown  to  having  been 
before  the  action  was  brought 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  g  281;  Dec.  Dig.  g  103.*] 

3.  Libel  and  Slandeb  (g  104*)— Bias— Evi- 
dence—Damages. 

Testimony  of  the  repetition  by  defendant 
of  the  slanderous  words  concerning  plaintiff  is 
admissible  to  prove  actual  bias,  and  thus  lay 
the  foundation  for  enhanced  damages. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  {§  284-291;  Dec.  Dig.  | 
104.*] 

4.  Libel  and  Slander  (g  103*)— Date— Evi- 
dence. 

As  tending  to  fix  the  time  when  the  slan- 
der was  uttered,  and  show  that  it  was  before 
the  bringing  of  the  action,  a  letter  written  by 
defendant  to  plaintiff  is  properly  admitted,  in 
connection  with  testimony  that  it  was  the  one 
referred  to  by  witness  R.,  that  it  was  received 
three  days  before  the  bringing  of  the  action, 
and  that  plaintiff  at  once  telephoned  R.  she  had 
received  it;  R  having  testified  that  defendant 
spoke  the  slanderous  words  the  day  R.  learned 
that  plaintiff  had  received  a  certain  letter  from 
defendant. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  g  281;  Dec.  Dig.  g  103.*] 

5.  Witnesses    (gg    350,   372*)— Bias— Credi- 
bility—Evidence. 

Cross-examination  of  plaintiff  in  slander 
.as  to  her  previous  arrest  for  damaging  defend- 


ant's property,  and  her  settling  for  such  dam- 
age, is  not  proper  as  tending  to  show  bias  of 
plaintiff  in  giving  her  testimony,  and,  not  show- 
ing a  contradiction  of  her  former  statements  is 
not  proper  to  affect  her  credibility. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  gg  1140-1149,  1192-1199;  Dec.  Dig. 
gg  350,  372.*] 

6.  Evidence  (g  194*)—  Demonstrative  Evi- 
dence^— Conditions  Precedent. 

It  is  not  error  to  overrule  the  objection  to 
the  introduction  of  Exhibit  B,  claimed  to  have 
been  sent  by  defendant  to  plaintiff,  that  it  had- 
not  been  shown  defendant  sent  it;  the  court 
having  before  it  Exhibit  A,  acknowledged  to 
have  been  written  by  her,  and  the  address  on 
the  wrapper  of  Exhibit  B,  and  the  opinions  of 
witnesses  that  the  address  was  her  writing. 

[Ed.  Note. — For  *ther  cases,  see  Evidence, 
Cent.  Dig.  g  679;  Dec.  Dig.  g  194.*]  , 

Appeal  from  Court  of  Common  Pleas,  Hart- 
ford County ;  John  Coats,  Judge. 

Action  by  Gertrude  Hayward  against  Eliza- 
beth Maroney.  Judgment  for  plaintiff.  De- 
fendant appeals.    Affirmed. 

Andrew  J.  Broughel,  Birdsey  B.  Case,  and 
Joseph  L.  Barbour,  all  of  Hartford,  for  ap- 
pellant Sidney  E.  Clarke,  of  Hartford,  for 
appellee. 

THAYER,  J.  [1]  This  Is  an  action  for 
slander.  The  slanderous  words  alleged  were 
actionable  per  se,  and  the  court  found  that 
they  were  false  and  malicious.  It  therefore 
properly  overruled  the  defendant's  claim  that 
the  plaintiff  was  entitled  to  only  nominal 
damages. 

[2]  The  evidence  of  Mrs.  Reed  as  to  the 
speaking  of  the  words  was  properly  received. 
She  stated,  It  Is  true,  that  they  were  spoken 
some  time  In  February,  the  month  in  which 
the  suit  was  commenced,  and  the  ground  of 
objection  was  that  it  did  not  appear  that  the 
words  were  uttered  before  the  bringing  of 
the  action.  But  she  fixed  the  date  as  being 
on  the  day  that  she  learned  that  the  plain- 
tiff had  received  a  certain  letter  from  the 
defendant,  and  there  was  evidence  offered 
tending  to  prove  that  this  was  on  the  20th 
of  February.  The  action  was  commenced  on 
the  23d  of  February. 

[3]  The  testimony  of  the  same  witness  to 
prove  a  subsequent  repetition  of  the  same 
words  by  the  defendant  concerning  the  plain- 
tiff was  properly  received  for  the  purpose 
for  which  they  were  offered,  to  prove  actual 
malice,  and  thus  lay  the  foundation  for  en- 
hanced damages. 

[4]  The  letter  from  the  defendant  to  the 
plaintiff  (Exhibit  A)  was  properly  received  In 
evidence  In  connection  with  testimony  show- 
ing that  It  was  the  one  referred  to  by  Mrs. 
need,  that  it  was  received  by  the  plaintiff  on 
February  20th,  and  that  she  at  once  notified 
Mrs.  Reed  by  telephone  that  she  had  received 
it  The  evidence  tended  to  fix  the  time  when 
the  slander  was  uttered,  and  show  that  It 
was  prior  to  the  bringing  of  the  action. 

[I]  The  questions  asked  the  plaintiff  on 
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cross-examination  as  to  her  previous  arrest 
for  damaging  the  defendant's  property  and 
her  oaring  settled  for  such  damage  were 
properly  excluded.  Neither  of  them  tended 
to  show  a  contradiction  of  the  witness'  for- 
mer statements,  and  thus  affect  her  credibil- 
ity, and  they  were  not  admissible  as  tending 
to  show  bias  on  the  part  of  the  plaintiff  in 
giving  her  testimony  ;  these  being  the  grounds 
upon  which  they  were  claimed.  Similar  ques- 
tions asked  of  the  defendant  for  the  same 
purpose  upon  direct  examination  were  also 
properly  excluded. 

[I]  The  admission  of  the  package  (Exhibit 
B),  a  package  claimed  to  hare  been  sent  by 
the  defendant  to  the  plaintiff,  was  objected 
to  upon '  the  ground  that  it  had  not  been 
shown  that  the  defendant  sent  It  The  court 
had  before  It  Exhibit  A,  acknowledged  by 
the  defendant  to  have  been  written  by  her, 
and  the  address  upon  the  wrapper  of  Exhibit 
B.  There  was  also  the  testimony  of  wit- 
nesses that  in  their  opinion  the  writing  on 
the  wrapper  of  the  package  was  the  defend- 
ant's. We  cannot  say  that  the  court  erred 
In  overruling  the  objection  and  admitting  the 
exhibit 

The  correctness  of  the  court's  action  in  re- 
fusing to  find  certain  facts  and  In  finding 
others  improperly  Is  raised  on  the  appeal.  We 
have  examined  the  evidence,  and  find  no 
ground  for  changing  the  finding  as  mnde. 

There  la  no  error.  The  other  Judges  con- 
curred. 


TEMPLE  v.    GILBERT. 

(Supreme  Court  of  Errors  of  Connecticut 

Dec.  19,  1912.) 

1.  Pbocess    (I  31*)— Summons— Sufficiency. 

A  writ  was  not  insufficient  to  confer  juris- 
diction because  it  described  defendant  as  "now 
of  parts  unknowa,  county  of  New  Haven,  state 
of  Connecticut"  on  the  theory  that  it  describ- 
ed defendant  as  a  nonresident  of  the  state; 
the  effect  of  the  specific  words  being  merely  to 
qualify  the  general  recital,  and  to  show  that 
the  residence  in  the  county  named  was  un- 
known. 

[Ed.  Note. — For  other  cases,  see  Process, 
Cent  Dig.  |  25;   Dec.  Dig.  §  31.*] 

2.  New  Trial  (g  70*^— Grounds— Evidence. 

Where,  in  an  action  against  a  locomotive 
engineer  for  injuries  from  a  boiler  explosion, 
the  evidence  reasonably  sustained  a  verdict  for 
plaintiff  on  the  ground  of  defendant's  negli- 
gence, and  there  was  no  indication  that  the 
jury  made  any  mistake  of  law  or  were  influ- 
enced by  prejudice,  corruption,  or  partiality, 
the  court  properly  refused  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  gg  142,  143;    Dec.  Dig.  §  70.»] 

3.  Negligence  ((  1*)— Definition. 

"Negligence"  is  the  failure  to  use  that 
degree  of  care  for  the  protection  of  another 
which  the  ordinarily  reasonably  careful  and 
prudent  man  would  use  under  like  circum- 
stances. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent.  Dig.  g  1;  Dec.  Dig.  g  1.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  5,  pp.  4743-47(13;   vol.  8,  pp.  7720-7731.] 


4.  Steam  (§  6*)— Explosion  of  Boiler— Lia- 
bility of  Engineer. 

The  liability  of  an  engineer  for  injury  to 
another  from  a  boiler  explosion  due  to  an  in- 
sufficient water  supply  depends  on  whether  he 
has  exercised  that  degree  of  care  to  keep  the  ! 
water  at  the  proper  point  in  the  boiler  which 
the  ordinarily  careful  engineer  would  use  under 
like  circumstances. 

[Ed.  Note.— For  other  cases,  see  Steam,  Cent 
Dig.  !§  4-11  j  Dec.  Dig.  |  6.*] 

5.  Trial  (|  260*)— Requested  Charge— In- 
structions Given. 

Where,  in  an  action  against  an  engineer 
for  injuries  from  a  boiler  explosion,  the  court 
charged  that  there  was  no  evidence  that  de- 
fendant knew  anything  about  the  condition  of 
the  boiler  when  he  received  it  and  that  he  bad 
a  right  to  assume  it  to  be  then  in  good  work- 
ing order,  it  was  not  error  to  refuse  to  in- 
struct that  be  was  not  responsible  if  the  boiler 
was  delivered  to  him  in  such  a  weakened  con- 
dition that  it  could  not  stand  the  strain  of  or- 
dinary use. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §§  651-659;    Dec.  Dig.  g  260.*] 

6.  Trial  ( jg  194,  252*)— Instructions— Prov- 
ince of  Jury— Conformity  to  Evidence. 

Requested  instructions  which  ask  the  court 
to  pass  upon  contested  questions  of  fact  and 
contained  Hypothetical  propositions  unsupport- 
ed by  the  evidence,  were  properly  refused  in 
a  negligence  case. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  g§  413,  439-441.  446-454,  456-466,  605, 
596-612;   Dec.  Dig.  gg  194,  252.*] 

7.  Trial    (g    194*)— Bqileh   Explosion— Ih- 
struction— Weight  or  Evidence.  • 

In  an  action  against  an  engineer  for  inju- 
ries from  a  boiler  explosion,  an  instruction  that 
plaintiff  claimed  the  explosion  was  caused  by 
negligence  of  the  defendant  was  not  objection- 
able as  an  instruction  that  the  explosion  was 
caused  by  defendant  though  coupled  with  a 
statement  that  the  evidence  conclusively  show- 
ed plaintiffs  injury  to  have  been  caused  by  the 
explosion. 

[Ed.  Note.— For  other  cases,  see  Trial.  Cent 
Dig.  »  413,  436,  439-441,  446454,  456-466; 
Dec.  Dig.  g  194.*] 

8.  Trial  (g  192*)— Instructions—  Assuming 
Facts. 

An  instruction  is  not  erroneous  in  assum- 
ing a  state  of  facts  about  which  there  was  no 
controversy. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §g  432-434;   Dec.  Dig.  g  192.*] 

9.  Trial  (g  295*)— Instructions— Construc- 
tion Together. 

In  an  action  against  an  engineer  for  injury 
from  a  boiler  explosion,  it  was  not  error  to 
instruct  that,  "starting,  of  course,  with  the 
assumption  that  the  engine  is  in  good  order, 
and  delivered  in  good  order"  to  the  engineer, 
and  then  something  happens  to  it  which  It  was 
within  his  duty  to  control,  the  "engineer  is  re- 
sponsible for  it,"  where  the  court  in  other  in- 
structions carefully  explained  the  claims  of  de- 
fendant and  fully  instructed  on  the  burden  of 
proof,  and  stated  that  defendant's  negligence 
could  not  be  presumed  because  the  boiler  ex- 
ploded, and  where  the  jury  could  not,  from  the 
instructions  as  a  whole,  have  thought  they 
were  to  assume  that  the  engine  was  all  right 
when  defendant  took  it 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  gg  703-717;   Dec.  Dig.  g  295.*] 

10.  Evidence   (J  380*)— Photographs— Pre- 
liminary  Proof— Sufficiency. 

A  photograph  of  plaintiff  In  a  perambula- 
tor was   admissible  in  a  personal  injury  case, 
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though  not  Touched  for  by  the  photographer, 
-where  a  witness,  familiar  with  the  appearance 
of  the  objects  shown,  stated  that  the  photo- 
graph was  a  correct  representation  of  them. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig;  |  1657)  Dec.  Dig.  8  380.*] 

11.  Evidence  (8  882*)— Admission  of  Photo- 
graph—Determination. 

Thi  sufficient  verification  of  a  photograph 
is  a  preliminary  question  of  fact  for  the  trial 
judge. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  |8  1658,  1689;  Dec.  Dig.  8  382.»] 

12.  Evidence  (8  514*)— Expert  Testimony— 
Subject-Mattes,. 

In  an  action  against  an  engineer  for  inju- 
ries from  a  boiler  explosion  due  to  an  insuffi- 
cient supply  of  water,  the  question  whose  duty 
it  is  to  watch  the  glass  and  keep  the  proper 
amount  of  water  in  a  locomotive  boiler  was 
a  proper  subject  for  expert  testimony. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  88  2319-2823;  Dec.  Dig.  8  514.*] 

13.  Tbial  («  186,  193*)— Instbuctions— Com- 
ment on  Evidence. 

It  was  not  ground  for  reversal  in  a  negli- 
gence case  that  the  trial  judge  commented  on 
the  evidence,  and  even  indicated  his  opinion 
upon  certain  controverted  questions,  where  he 
did  not  withdraw  any  controverted  facts  from 
the  jury's  consideration,  or  lead  them  to  sup- 
pose that  the  determination  of  such  facts  was 
not  wholly  with  them. 

[Ed.  Note.— For  other  cases,  Bee  Trial,  Cent 
Dig.  88  409, 410, 436-438;  DecDig.  88 186, 193.*] 

Appeal  from  Superior  Court  New  Haven 
County ;   Edwin  B.  Gager,  Judge. 

Action  by  John  F.  Temple  against  Frank 
Gilbert  for  personal  injuries.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.  No 
error. 

Action  to  recover  damages  for  personal  In- 
juries caused  by  the  explosion  of  a  steam 
locomotive  boiler  owned  by  the  New  York, 
New  Haven  &  Hartford  Railroad  Company, 
and  operated  by  the  defendant  as  an  en- 
gineer, brought  to  the  superior  court  in  New 
Haven  county,  when  the  defendant  pleaded 
In  abatement  to  the  jurisdiction.  The  court, 
Gager,  J.,  found  the  plea  in  abatement  insuf- 
ficient, and  thereupon  ordered  that  the  de- 
fendant answer  over,  and  the  cause  was  aft- 
erwards tried  to  the  jury  before  Gager,  J. 
Verdict  and  judgment  for  the  plaintiff  of 
$5,000,  and  appeal  by  the  defendant  for  al- 
leged errors  in  the  rulings  and  charge  of 
the  court    No  error. 

Levi  N.  Blydenburgh  and  Charles  S.  Ham- 
ilton, both  of  New  Haven,  for  appellant 
David  E.  Fitzgerald  and  Walter  J.  Walsh,  of 
New  Haven,  for  appellee. 

RORABACK,  J.  [1]  The  defendant's  plea 
to  the  jurisdiction  was  properly  held  insuffi- 
cient The  cause  of  abatement  relied  upon 
was  that  the  defendant  was  described  in  the 
writ  as  a  nonresident  of  the  state,  and  that 
the  residence  of  the  defendant  was  described 
in  the  writ  as  follows:  "Now  of  parts  un- 
known, county  of  New  Haven,  state  of  Con- 
necticut"   General  words  may  sometimes  be 


explained  or  qualified  by  special  words  which 
follow  the  general  recital.  In  the  case  be- 
fore us  the  last  clause  of  the  description 
of  the  residence  of  the  defendant,  the  "coun- 
ty of  New  Haven,  state  of  Connecticut"  can 
have  no  other  purpose  than  to  qualify  and 
limit  the  general  clause  immediately  preced- 
ing. It  is  not  to  be  assumed  that  this  part 
of  the  description  was  inserted  without  a 
purpose,  and  that  just  suggested  la  ttte  only 
one  that  can  be  fairly  assigned.  When  so 
read  in  connection  with  the  words  "now  of 
parts  unknown,"  It  seems  clear  that  it  is 
not  a  description  of  a  nonresident  of  the 
state,  but  simply  that  the  plaintiff  or  scriv- 
ener drafting  the  writ  did  not  know  where 
the  defendant  was  "in  New  Haven  county, 
state  of  Connecticut." 

About  3  o'clock  in  the  morning  on  April 
9,  1909,  the  plaintiff  was  seriously  Injured 
by  the  explosion  of  the  boiler  of  a  locomotive 
engine.  The  plaintiff  at  this  time  was  in 
the  employ  of  the  railroad  company  as  head 
brakeman,  and  was  riding  in  the  cab  of  the 
engine  with  the  defendant  The  defendant 
was  In  charge  of  the  engine,  which  was 
drawing  a  freight  train  from  Bridgeport  to 
Wlnsted,  when  the  boiler  of  the  engine  sud- 
denly exploded  with  terrific  force,  and  the 
plaintiff  was  seriously  injured.  The  plaintiff 
alleged  and  claimed  that  the  explosion  was 
due  to  the  carelessness  of  the  engineer  in 
falling  to  keep  a  sufficient  supply  of  water 
In  the  boiler.  The  jury  found  the  issues  in 
favor  of  the  plaintiff,  and  rendered  a  ver- 
dict for  him  to  recover  $5,000  which  the 
court  refused  to  set  aside. 

The  court's  action  In  denying  the  motion  to 
set  aside  the  verdict  in  refusing  to  charge 
as  requested,  in  the  charge  as  given,  and  in 
its  rulings  upon  the  admission  of  evidence 
were  assigned  as  error  by  the  defendant 

[2]  The  main  question  controverted  in  the 
court  below  was  the  alleged  negligence  of 
the  defendant  which  necessarily  Involved  the 
question  as  to  the  cause  of  the  explosion. 

The  plaintiff  Introduced  evidence  tending 
to  prove  these  facts.  This  engine  came  into 
the  Bridgeport  roundhouse  early  in  the  even- 
ing of  the  night  of  the  explosion,  when  it 
was  examined  by  an  engine  inspector,  who 
found  nothing  to  indicate  but  that  the  boil- 
er and  its  connections  were  safe  and  in  good 
order.  The  next  morning  after  the  explosion 
the  fire  box  and  crown  sheet  of  the  boiler 
were  examined  by  three  experts,  who  testi- 
fied that  the  explosion  was  caused  by  the 
failure  to  keep  a  sufficient  supply  of  water 
in  the  boiler.  Evidence  was  also  introduced 
to  show  that  the  engine  was  in  good  order 
when  it  went  out  of  the  roundhouse  In 
Bridgeport,  when  It  was  under  the  charge 
and  control  of  the  defendant  and  so  con- 
tinued until  about  the  time  of  the  explo- 
sion. There  was  also  other  evidence  of  a 
circumstantial  nature  pointing  to  the  defend- 
ant as  being  responsible  for  the  explosion. 


•For  other  easel  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  ft  Am.  Dig.  Key-No.  Series  &  Rep'r  Indexes 
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The  defendant  claimed  and  offered  evi- 
dence to  prove  that  he  did  not  allow  the 
water  to  get  down  In  the  engine  boiler; 
that  when  the  explosion  occurred  the  boiler 
was  working  at  about  a  normal  pressure; 
that  he  was  not  bound  to  account  for  the  ac- 
cident ;  and  that  the  trouble  apparently  was 
that  the  boiler  at  some  time  prior  had  been 
overheated,  burned,  and  weakened ;  and  that 
the  boiler  gave  way  without  any  warning, 
and  without  fault  or  negligence  on  his  part 

"A  trial  court  should  not  set  aside  a  ver- 
dict as  being  against  the  evidence  where  It 
is  apparent  that  there  was  some  evidence 
upon  which  the  Jury  might  reasonably  reach 
their  conclusion,  and  should  not  refuse  to 
set  it  aside  where  the  manifest  Injustice  of 
the  verdict  is  so  plain  and  palpable  as  clear- 
ly to  denote  that  some  mistake  was  made  by 
the  jury  in  the  application  of  legal  princi- 
ples, or  as  to  Justify  the  suspicion  that  they, 
or  some  of  them,  were  influenced  by  preju- 
dice, corruption,  or  partiality."  Steinert  v. 
Whltcomb,  84  Conn.  202,  79  Atl.  675. 

Tested  by  this  rule,  the  evidence  In  the 
present  case  was  such  as  would  Justify  the 
trial  court  In  denying  the  motion  for  a  new 
trial,  upon  the  ground  that  the  verdict  was 
against  the  evidence. 

There  is  nothing  In  the  evidence  to  indicate 
that  there  was  a  mistake  made  by  the  jury 
in  the  application  of  some  legal  principle,  or 
to  justify  the  suspicion  that  the  Jury  were 
Influenced  by  prejudice,  corruption,  or  par- 
tiality. On  the  contrary,  It  Is  apparent  that 
the  Jury,  from  the  testimony  now  before  us, 
might  reasonably  have  reached  the  conclu- 
sion embodied  in  their  verdict 

Thirteen  assignments  of  error  relate  to  the 
court's  refusal  to  charge  as  requested  by 
the  defendant 

The  first,  second,  and  sixth  requests  to 
charge  relate  to  the  issues  between  the  par- 
ties and  to  the  burden  of  proof.  The  court 
did  not  charge  In  the  language  of  these  re- 
quests, but  Its  instruction  upon  these  points 
was  unexceptionable.  The  issues  between 
the  parties  were  clearly  stated  and  the  bur- 
den of  proof  fairly  explained  in  the  charge. 

The  defendant,  in  the  third,  fourth,  and 
fifth  requests,  asked  the  court,  In  effect,  to 
charge  that  If  the  jury  should  find  from  the 
evidence  that  an  accident  happened,  which 
could  not  have  been  prevented  by  the  use 
of  ordinary  care  and  skill  by  the  defendant, 
he  would  not  be  liable. 

[3,4]  In  this  connection  the  court  said: 
"The  complaint  says  'negligently  and  care- 
lessly.' Negligence  Is  the  failure  to  use  that 
degree  of  care  for  the  protection  of  another 
that  the  ordinarily  reasonably  careful  and 
prudent  man  would  use  under  like  circum- 
stances. The  defendant  In  this  case  was  an 
engineer.  So,  as  applied  specifically  to  this 
case,  negligence  would  be  the  failure  on  his 
part  to  use  that  degree  of  care  and  caution 
to  keep  the  water  at  the  proper  point  in  the 
boiler  which  the  ordinarily  careful  and  pru- 


dent engineer  would  use  under  those  circum- 
stances under  which  he  was  situated.  The 
defendant  in  this  case  is  liable  or  not  ac- 
cording as  he  came  up,  in  the  management 
of  that  engine,  to  the  standard  of  care  that 
the  law  imposes.  Did  he,  in  managing  that 
engine  at  the  time  the  explosion  happened, 
and  at  the  time  Just  prior  to  the  tune  that 
It  happened,  exercise  that  degree  of  care  and 
caution  that  the  ordinarily  prudent  and  care- 
ful engineer,  under  similar  circumstances, 
was  bound  to  exercise?"  These  remarks 
were  not  open  to  objection,  and  were  a  prop- 
er statement  of  the  law  which  governed  this 
branch  of  the  case. 

[5]  The  defendant  in  his  seventh  request, 
asked  the  court  to  Instruct  the  Jury  that  if 
this  boiler,  before  it  was  delivered  to  him, 
had  become  weakened  and  In  such  condition 
that  It  could  not  stand  the  strain  of  ordina- 
ry use  he  was  not  responsible  for  the  acci- 
dent. The  Judge  did  charge:  "Had  that  boil- 
er, before  It  was  delivered  into  the  hands 
of  the  engineer  on  that  morning,  ever  been 
overheated  as  to  weaken  it  and  was  it  de- 
livered into  his  hands  in  that  condition  T 
There  is  no  testimony  that  he  knew  anything; 
about  this  himself.  It  was  a  new  engine  to 
him.  He  had  not  been  running  it  He  bad 
the  right  to  assume,  when  he  took  that  en- 
gine at  the  roundhouse  that  morning,  that 
the  boiler  was  In  good  and  Bound  working  or- 
der. He  bad  the  right  to  go  ahead  and  han- 
dle that  engine  on  the  presumption  that  It 
was  properly  constructed  and  In  proper  re- 
pair to  do  that  kind  of  work  that  It  was 
'delivered  to  do,  which  was  to  pull  that 
1  train  of  35  cars  up  the  road  to  Winsted." 
While  the  court  did  not  adopt  the  phrase- 
ology of  counsel  for  the  defendant  yet  these- 
instructions  were  an  accurate  statement  of 
the  law  under  the  circumstances. 

[6]  The  remainder  of  the  requests  to  charge- 
were  erroneous  In  form  and.  substance.  They 
occupy  five  pages  of  the  printed  record;  and, 
while  some  of  them  contain  correct  state- 
ments of  law  which  the  court  should  and 
|  did,  in  effect  charge,  yet  on  the  other  hand, 
'these    requests   contained   improper   matter 


which  fully  Justified  the  trial  court  in  re- 


•  fusing  to  charge  them  in  their  entirety.    They 
'  asked  the  court  to  pass  upon  contested  ques- 
tions of  fact  rather  than  upon  questions  of 
'  law.    They  also  contained  hypothetical  propo- 
i  sltlons  unsupported  by    the   evidence.     The 
'jury  would  have  been  confused  and  misled 
!  rather  than  enlightened    If    these    requests 
had  been  given  as  the  defendant  presented 
them. 

[7, 1]  Error  Is  assigned  to  a  passage  In  the 
charge,  in  which  the  court  stated,  "But  there 
Is  no  question  on  the  evidence  here,  that  I 
can  find,  but  that  you  wonld  be  bound  to  find 
that  the  reason  why  he  fell  upon  the  ground 
and  received  the  injury  that  he  did  was  the 
explosion  that  happened.  I  do  not  think 
there  is  any  evidence  that  makes  it  worth 
while  to  discuss  anything  else,  so  we  will 
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say  that  is  agreed;  and  the  claim  Is  that 
that  explosion  was  caused  by  the  negligence 
of  the  engine  driver,  the  defendant  in  the 
case,  Mr.  Gilbert" 

Upon  this  point  the  defendant  contended 
that  the  Jury  must  have  understood  the  court 
to  Instruct  them  that  the  explosion  was 
caused  by  the  defendant  Such  Is  not  a  fair 
construction  of  the  remarks  of  the  court 
questioned  by  this  assignment  The  court 
in  using  this  language,  was  merely  reciting 
the  claim  of  the  parties,  and  trying  to  Im- 
press upon  the  jury  that  the  defendants 
could  only  be  held  liable  for  the  negligence 
alleged  in  the  complaint 

The  judge  stated  to  the  jury  that  there 
was  no  dispute  about  the  explosion  of  the 
boiler,  the  duty  of  the  defendant  as  an  en- 
gineer, and  that  the  plaintiff  was  seriously 
injured  In  consequence  of  the  explosion.  In 
making  these  statements  the  court  was  fair- 
ly borne  out  by  the  testimony.  This  as- 
sumption of  facts  about  which  there  had 
been  no  controversy  was  not  error;  nor  did 
it  improperly  prejudice  the  defendant's  case. 

[9]  Exception  Is  taken  to  a  part  of  the 
charge  In  which  the  jury  were  told  that 
"starting,  of  course,  with  the  assumption 
that  the  engine  Is  In  good  order,  and  deliv- 
ered in  good  order  into  the  hands  of  the  en- 
gineer, and  then  something  happens  to  it 
nnd  that  something  Is  of  such  a  character 
that  it  was  within  the  control  and  within 
the  duty,  within  the  line  of  the  engineer's 
duty  to  control,  If  something  happens  within 
that  line,  why,  of  course,  the  engineer  is  re- 
sponsible for  it"  These  statements,  when 
taken  alone,  appear  objectionable;  but  they 
did  not  stand  alone  upon  this  branch  of  the 
case,  and  they  must  be  read  and  Interpreted 
with  the  instructions  upon  this  subject  taken 
as  a  whole.  An  examination  of  them  shows 
that  the  law  relating  to  the  burden  of  proof 
was  fully  explained.  It  also  shows  that  the 
court  expressly  called  the  attention  of  the 
jury  to  the  fact  that  there  was  no  presump- 
tion of  negligence  on  the  part  of  the  de- 
fendant because  the  boiler  exploded.  The 
court  carefully  and  In  detail  explained  the 
claims  of  the  defendant  in  this  connection. 

The  jury,  as  men  of  intelligence,  could  not 
have  derived  from  the  charge  the  impression 
that  they  were  to  assume  that  the  engine 
was  all  right  when  the  defendant  took  it. 

[10, 11]  The  plaintiff,  as  a  part  of  his  case, 
introduced  evidence  to  prove  that  he  has 
been  permanently  Injured  and  rendered  lame 
and  unable  to  walk  by  reason  of  the  acci- 
dent and  as  a  part  of  his  evidence  be  intro- 
duced the  testimony  of  one  Dr.  Keegan,  who 
minutely  described  a  wooden  machine,  called 
a  perambulator,  which  the  plaintiff,  with  the 
assistance  of  this  witness,  learned  to  use  in 
moving  about  the  New  Haven  Hospital,  where 
he  was  staying  for  treatment  of  his  in- 
juries. A  photograph  of  the  perambulator 
with  the  plaintiff  in  it  was  admitted  in  evi- 
dence after  It  had  been  shown  to  Dr.  Kee- 


;  gan,  and  he  had  stated  that  it  was  a  correct 
representation  of  the  matters  in  question. 
The  accuracy,  sufficient  for  the  admission  of 
a  photograph  as  evidence,  is  a  preliminary 
question  of  fact  to  be  determined  by  the  tri- 
al judge.  McGar  v.  Bristol,  71  Conn.  655,  42 
Atl.1000;  State  v.Oook,  75  Conn.  267,  53  Atl. 
589.  In  the  present  case  It  appears  that  the 
witness  Keegan  had  the  opportunity  of  be- 
coming familiar  with  the  appearance  of  the 
objects  represented  in  the  photograph,  and 
was  competent  to  speak  of  their  accuracy 
from  persona]  observation. 

No  claim  was  made  by  the  defendant  that 
the  photograph  did  not  correctly  portray  the 
things  then  under  Investigation.  The  prin- 
cipal objection  to  its  admission  was  that  the 
photograph  must  be  vouched  for  by  the 
photographer  who  took  it  before  it  could  be 
admitted.  Such  a  contention  is  not  in  har- 
mony with  the  declarations  of  this  court 
McGar,  Adm'x,  v.  Bristol,  71  Conn.  652,  655, 
42  Atl.  1000.  • 

[12]  The  plaintiff  called  as  a  witness  one 
Harry  C.  Ovlatt,  who  stated  that  he  was  a 
locomotive  fireman  from  1889  to  1894,  loco- 
motive engineer  from  1894  to  1900,  yard  track 
master  from  1900  to  1903,  master  mechanic 
from  1903  until  1910,  and  general  Inspector 
of  the  mechanical  department  of  the  New 
York,  New  Haven  &  Hartford  Railroad  Com- 
pany from  1910  until  his  testimony  was  giv- 
en In  April,  1912.  The  witness  was  then 
asked  the  following  questions:  "Q.  Whose 
duty  is  it  to  keep  the  crown  sheet  covered 
with  water  in  operating  the  engine?  Q. 
Whether  or  not  any  circumstances  in  regard 
to  the  grade  or  change  of  position  of  the  en- 
gine changes  that  duty  In  any  way?  Q. 
Whose  duty  is  it  to  examine  the  glass  and 
see  it  is  in  proper  order  in  the  proper  opera- 
tion of  a  steam  engine?"  To  these  questions 
counsel  for  the  defendant  objected,  on  the 
ground  that  they  were  incompetent  imma- 
terial, and  irrelevant  The  trial  court  per- 
mitted the  questions  to  be  put  and  the  de- 
fendant excepted. 

These  Inquiries  related  to  material  mat- 
ters, which  were  not  the  subject  of  general 
knowledge,  but  dependent  on  facts  which, 
from  their  nature,  It  would  be  difficult  to 
place  before  the  jury.  The  statements  em- 
bodied In  the  answers  of  Oviatt  were  neces- 
sarily facts  drawn  from  his  peculiar  knowl- 
edge, practical  experience,  and  skill  In  the 
operation  and  control  of  locomotive  engines. 
"The  rule  as  to  experts  is  that,  *in  cases 
involving  questions  of  science  and  skill,  or 
relating  to  some  art  or  trade,  experts  are  per- 
mitted to  give  opinions;  the  principle  em- 
braces all  questions  except  those  the  knowl- 
edge of  which  Is  presumed  to  be  common  to 
all  men.  So  the  business  which  has  a  par- 
ticular class  devoted  to  its  pursuit  Is  an  art 
or  trade  within  that  rule.' "  Taylor  v.  Town 
of  Monroe,  43  Conn.  36,  43,  44.  There  was 
no  occasion  to  question  the  competency  of 
Ovlatt  as  an  expert  to  testify  upon  the  sub- 
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Ject-matter  brought  to  bis  attention  by  these 
Interrogatories.  It  clearly  appears  that  he 
must  have  been  experienced  in  the  business 
relating  to  the  questions  propounded. 

The  criticism  upon  the  charge  of  the  trial 
Judge,  that  It  was  not  a  competent  and  ade- 
quate statement  of  the  issues  between  the 
parties  and  of  the  questions  of  law  arising 
thereon,  that  it  was  argumentative,  and  un- 
duly magnified  a  part  of  the  evidence  which 
was  favorable  to  the  plaintiff  and  minimized 
that  which  was  favorable  to  the  defendant, 
Is  not  well  founded. 

[13]  The  record  discloses  that  the  Instruc- 
tions given  presented  the  issues  in  a  plain, 
concise,  and  accurate  manner.  They  could 
not  have  been  misunderstood.  The  law  adapt- 
ed to  these  issues  was  correctly  stated  and 
sufficient  for  the  guidance  of  the  Jury.  That 
the  trial  Judge  commented  upon  the  evi- 
dence, and  in  some  expressions  indicated  his 
opinion  upon  the  questions  controverted  be- 
fore him,  is  not  a  subject  for  reversal,  so 
long  as  he  did  not  invade  the  province  of 
the  Jury  by  withdrawing  from  their  consid- 
eration any  of  the  controverted  facts  with 
evidence  to  support  them,  or  lead  them  to 
suppose  that  the  determination  of  such  facts 
was  not  wholly  with  them. 

We  have  read  the  entire  charge  with  care, 
and  are  unable  to  agree  with  the  contention 
of  the  defendant  that  it  was  an  unfair  or  an 
improper  presentation  of  the  case.. 

The  other  assignments  of  error  are  of  such 
a  nature  that  the  defendant  has  no  reason 
to  complain  of  the  action  of  the  trial  court 
thereon. 

There  is  no  error.  The  other  Judges  con- 
curred. 


CRAFTS  v.  LIZOTTB. 

(Supreme  Court  of  Rhode  Island.    Dec.  26, 
1912.) 

On  petition  for  rehearing.    Petition  denied. 
For  former  opinion,  see  84  Atl.  1081. 

PER  CURIAM.  The  respondent,  Lizotte, 
was  disbarred  by  this  court  after  a  full 
hearing  upon  the  charges  against  him  by  an 
order  duly  entered  on  the  20th  day  of  No- 
vember, 1912.  He  now  petitions  the  court 
that  such  order  may  be  vacated  or  modified, 
and  that  he  may  be  reinstated  as  a  member 
of  the  bar,  basing  such  request  upon  the  fol- 
lowing grounds : 

"First  That  the  conclusions  and  findings 
upon  which  decree  was  based  are  contrary 
to  the  evidence  and  the  weight  thereof. 

"Second.  That  the  evidence  in  said  cause 
does  not  disclose  such  moral  delinquency  as 
to  unfit  the  said  respondent  to  practice  as  an 
attorney  and  counselor  at  law. 

"Third.  That  the  evidence  disclosed  does 
not  show  that  the  said  respondent  betrayed 
any  trust  or  violated  any   duty  which  he 


owed  to  his  clients  or  to  any  of  the  courts 
of  this  state. 

"Fourth.  That  the  evidence  does  not  show 
that  the  respondent  is  lacking  in  common 
honesty  and  veracity  in  his  character  as  at- 
torney and  counselor  at  law,  in  his  inter- 
course  with  the  court,  his  clients,  or  the  gen- 
eral public  with  whom  he  dealt 

"Fifth.  That  the  punishment  inflicted  on 
the  respondent  was  excessive,  and  was  out  of 
proportion  to  the  offense  charged  or  proven. 

"Sixth.  That  the  evidence  does  not  show 
or  indicate  that  the  respondent  was  guilty 
of  such  want  of  integrity  as  to  disqualify 
him  from  practicing  as  an  attorney  and  coun- 
selor of  this  court" 

This  petition  amounts  to  a  motion  for  a 
rehearing  upon  the  original  charges  and 
may  be  so  considered.  The  grounds  upon 
which  the  respondent's  motion  or  petition  is 
based  do  not  embrace  any  new  question,  or 
any  question,  which  has  not  been  already 
fully,  carefully,  and  at  length  considered  by 
this  court  We  were  satisfied  from  the  tes- 
timony and  admissions  of  the  respondent 
himself,  together  with  other  undisputed  tes- 
timony and  facts,  that  an  order  of  disbar- 
ment would  not  only  be  fully  Justified,  but 
that  any  other  punishment  would  be  inade- 
quate. 

Under  all  of  these  conditions,  we  cannot 
see  how  a  rehearing  could  be  profitable  to 
the  respondent  and  his  petition  Is  therefore 
denied  and  dismissed. 


HUDSON  STRUCTURAL  STEEL  CO.  v. 

SMITH  &  RUMERX  CO.  et  al 

(Supreme  Judicial  Court  of  Maine.     Dec.  20 

1912.) 

1.  Contracts  (§  93*)  —  Mistake  —  Construc- 
tive Notice. 

Where  a  contractor's  bid  for  steel  roof 
framing  was  many  hundred  dollars  less  than  the 
actual  cost  of  furnishing  roof  framing  for  two 
buildings,  and  the  owner  was  an  experienced 
contractor  and  bidder  on  contracts  for  iron 
and  steel  structural  work,  and  knew  that  an- 
other contractor  had  interpreted  the  specifica- 
tions as  covering  only  one  building,  he  was  put 
on  inquiry  as  to  whether  the  contractor  mis- 
understood the  specifications  as  to  the  number 
of  buildings. 

[Ed.  Note. — For  other  cases,  see  Contracts. 
Cent  Dig.  gg  416-419;   Dec.  Dig.  i  93.*J 

2.  Notice  (§  6*)  —  Constbuotive  Notice  — 
Facts  Putting  on  Inquiry. 

Notice  sufficient  to  put  a  person  on  inquiry 
imposes  on  him  such  a  degree  of  diligence  as 
will  enable  him  to  ascertain  the  truth,  and  in 
failing  to  do  so  he  will  be  charged  with  the 
knowledge  he  ought  to  have  obtained  by  reason- 
able  investigation. 

[Ed.  Note. — For  other  cases,  see  Notice,  Cent. 
Dig.  gg  4-7;    Dec.  Dig.  {  6.*] 

3.  Work  and  Labob  (|  10*) — Mistake— Be- 
lief. 

Where  a  contractor  in  making  a  bid  for 
steel  roof  framing  understood  the  specifications 
to  cover  only  one  building,  instead  of  two,  and 
the  owner  knew  facts  putting-  him  on  inquiry  aa 
to  whether   the  contractor  was  mistaken,    the 
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contract  will  be  treated  as  canceled,  and  the 
contractor  permitted  to  recover  on  a  quantum 
meruit,  since  a  mistake  by  one  party  only  jus- 
tifies cancellation  of  a  contract  where  the  other 
is  guilty  of  inequitable  conduct,  concealment  of 
facts,  or  has  deceived  or  misled  the  first  party 
by  active  or  passive  representation  or  conduct. 
[Ed.  Note. — For  other  cases,  see  Work  and 
Labor,  Cent  Dig.  {  25 ;  Dec  Dig.  i  10.*] 

Report  from  Supreme  Judicial  Court,  Cum- 
berland  County,  at  Law. 

Action  by  the  Hudson  Structural  Steel 
Company  against  Smith  &  Rumery  Company 
and  another.  On  report.  Judgment  for  plain- 
tiff. 

Argued  before  SPEAR,  CORNISH,  KINO. 
BIRD,  and  HALEY,  JJ. 

Robert  T.  Whltehouse,  of  Portland,  and 
Whipple,  Sears  &  Ogden,  of  Boston,  Mass., 
for  plaintiff.  Payaon  &  Virgin,  of  Portland, 
for  defendants. 

SPEAR,  J.  This  case  comes  up  on  the  fol- 
lowing stipulation:  "It  Is  hereby  stipulated 
and  agreed  that  the  above-entitled  cause 
shall  be  reported  to  the  law  court  for  final 
decision  upon  the  facts  as  reported  by  the 
referee;  that  the  record  of  the  case  on  re- 
port shall  Include  the  pleadings,  the  rule  of 
reference,  the  report  df  the  referee,  and 
this  stipulation,  that  the  evidence  need  not 
be  printed,  but  that  the  official  stenographer's 
typewritten  transcript  of  the  same  may  be 
used  before  the  law  court  by  either  party 
In  the  manner  and  to  the  extent  stated  in 
the  referee's  report."  In  view  of  the  findings 
of  fact  by  the  referee,  but  one  of  the  ques- 
tions of  law  need  be  considered,  and  this 
will  be  referred  to  In  Its  application  to  the 
contention  of  the  parties  when  reached. 
There  is  no  controversy  that  the  contract 
provided  for  the  materials  and  work  for  the 
structural  steel  for  the  roof  framing  for  the 
School  for  Feeble  Minded,  and  that  the  build- 
ings were  to  consist  of  two  dormitories.  The 
specifications  bore  upon  the  outside  of  the 
cover  the  words  "Specifications  for  Two 
Brick  Dormitory  Buildings  for  the  Maine 
Home  for  Feeble  Minded"  As  the  specifica- 
tions were  made  a  part  of  the  contract,  as 
before  suggested,  the  contract  provided  for 
a  roof  for  each  dormitory,  while  the  referee 
found  "there  was  nothing  In  the  iron  and 
steel  items  to  indicate  that  the  specifications 
were  Intended  to  cover  more  than  one  build- 
ing." The  contract  was  made  on  the  16th 
day  of  August,  1909. 

[1]  The  referee  finds  that  when  die  con- 
tract was  signed  the  plaintiff  understood  It 
to  call  for  one  building  only;  that  the  de- 
fendant understood  It  to  call  for  two  build- 
ings; that  until  some  time  In  November, 
several  months  after  the  contract  was  made, 
the  plaintiff  did  not  understand  that  the 
specifications  called  for  two  buildings  or  that 
defendant  was  expecting  more  than  one  roof; 
"that  the  plaintiff  was  not  negligent  In  not 


discovering  that  the  plans  and  specifications 
covered  two  buildings  before  It  executed  the 
contract,"  and  defendant  did  not  know  that 
plaintiff  understood  that  only  one  building 
was  embraced  In  the  contract  The  referee 
also  says :  "I  find,  subject  to  the  opinion  of 
the  court,  In  view  of  the  fact  that  the  de- 
fendant had  knowledge  before  executing  the 
contract  that  at  least  one  other  contractor 
had  misinterpreted  the  plans  and  specifica- 
tions as  to  the  number  of  buildings,  and  In 
view  of  the  smallness  of  the  amount  which 
plaintiff  proposed  to  furnish  the  steel  roof 
framing,  It  being  many  hundred  dollars  less 
than  It  would  actually  cost  to  furnish  roof 
framing  for  two  buildings,  that  the  defend- 
ant, an  experienced  contractor  and  bidder 
on  contracts  embracing  Iron  and  steel  struc- 
tural work,  ought  to  have  been  put  upon  In- 
quiry as  to  whether  the  plaintiff  was  not 
acting  under  a  mistake  as  to  the  number  of 
the  buildings."  It  Is  the  opinion  of  the  court 
that  this  finding  should  be  sustained. 

[2}  But  notice  sufficient  to  put  one  upon 
inquiry  imposes  upon  him  such  a  degree  of 
diligence  as  will  enable  him  to  ascertain 
the  truth,  and  In  falling  to  so  do  he  will  be 
charged  with  the  knowledge  he  ought  to 
have  obtained  by  reasonable  investigation. 
Wood  v.  Carpenter,  101  U.  S.  135,  25  L.  Ed 
807,  In  which  It  is  said:  "The  means  of 
knowledge  are  the  same  thing  In  effect  as 
knowledge  Itself."  Vredenburgh  v.  Burnet, 
31  N.  J.  Eq.  220;  Gale  v.  Morris,  30  N.  J. 
Eq.  285.  "Notice  sufficient  to  put  a  person 
on  Inquiry  need  not  contain  complete  infor- 
mation on  every  fact  material  to  his  knowl- 
edge." Barnes  v.  McCllnton,  3  Pen.  &  W.  (Pa.) 
67,  23  Am.  Dec.  62 ;  Van  Doren  v.  Robinson, 
16  N.  J.  Eq.  256 ;  Germain,  etc.,  v.  Western, 
etc,  Co.,  137  Cal.  598,  70  Pac  658,  59  L  R.  A. 
575;  Furman  v.  Union  Pac  R.  Co,  106  N.  X. 
579,  13  N.  E.  587. 

[3]  Being  put  upon  Inquiry,  it  was  the  duty 
of  the  defendant  to  have  Informed  the  plain- 
tiff of  its  apprehension,  If  not  knowledge,  as 
to  the  plaintiff's  misunderstanding.  The  rule 
touching  this  duty  Is  forcibly  stated  In  the 
Harvard  Law  Review  for  June,  1910,  p.  622. 
See,  also,  Cyc.  34,  921,  922;  Webb  v.  Morri- 
son, 157  N.  X.  712,  53  N.  E.  1133;  Essex  v. 
Day,  52  Conn.  483,  1  Atl.  620;  WeUes  v. 
Yates,  44  N.  X.  525;  James  v.  Cutler,  64 
Wis.  172,  10  N.  W.  147 ;  Venable  v.  Burton, 
129  Ga.  537,  59  S.  E.  253;  Motherway  v. 
Wall,  168  Mass.  333,  47  N.  E.  135. 

While  under  the  circumstances  not  charge- 
able with  positive  fraud  or  actual  misrepre- 
sentation, In  falling  to  do  so,  it  nevertheless 
put  the  plaintiff  to  the  disadvantage  of  being 
deceived  and  misled  by  the  silence  or  pas- 
sive conduct  of  the  defendant  Under  the 
finding  of  the  referee  that. "the  plaintiff  un- 
derstood It  to  call  for  one  building  only," 
thereby  laboring  under  the  mistake  with 
regard  to  a  material  matter,  while  the  de- 
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fendant,  put  upon  inquiry,  understood  the 
contract  to  call  for  two  buildings,  it  Is  the 
opinion  of  the  court,  the  contract  being  sub- 
ject to  cancellation,  that  the  plaintiff  should 
be  permitted  to  recover  upon  quantum  meruit 
But  upon  this  Issue  the  defendant  contends 
that  a  unilateral  mistake  cannot  avoid  a  con- 
tract But  in  view  of  the  facts  found  by  the 
referee,  this  contention  cannot  be  sustained. 
While  this  view  may  be  correct  as  to  the 
reforming  of  a  contract  it  is  not  of  universal 
application  as  to  the  cancellation  of  one. 
Andrews  v.  Andrews,  81  Me.  337,  17  Atl. 
166,  a  bill  in  equity,  to  reform  a  deed,  holds 
that  with  no  allegation  of  fraudulent  or  oth- 
er Inequitable  conduct  the  plaintiff  must 
prove  a  mutual  mistake.  The  converse  is 
that  if  Inequitable  conduct  was  proved,  that 
might  be  sufficient  It  further  holds:  "If 
the  parties  differently  understood  the  orig- 
inal agreement  as  to  the  Identity  of  the  prem- 
ises, the  relief  would  take  on  the  form  of 
cancellation  rather  than  reformation."  Young 
v.  McGown,  62  Me.  56,  notes  the  distinction 
with  respect  to  the  application  of  the  law 
to  the  reformation  and  cancellation  of  con- 
tracts. The  court  say:  "It  must  be  a  mis- 
take on  both  sides,  for,  if  it  be  by  one  party 
only,  the  altered  Instrument  is  still  not  the 
real  agreement  of  both.  A  mistake  on  one 
side  may  be  a  ground  for  rescinding  a  con- 
tract or  for  refusing  its  specific  perform- 
ance ;  but  it  cannot  be  a  ground  for  altering 
its  terms."  This  case  is  cited  with  approval 
In  Andrews  v.  Andrews.  In  Bidder  v.  Car- 
ville,  101  Me.  59,  63  Atl.  303,  115  Am.  St 
Rep.  303,  a  bill  was  brought  for  the  cancella- 
tion of  a  deed.  In  discussing  this  case  the 
court  say :  "In  this  case  the  court  is  asked 
to  cancel  a  deed  which  expressed  Just  what 
the  plaintiff  intended  it  should.  The  mistake 
was  unilateral  on  the  part  of  the  grantor 
alone,  induced  by  no  fraud,  falsehood,  misrep- 
resentation, or  concealment  of  the  grantee, 
relating  to  the  grantor's  own  title,  the  true 
state  of  which  ordinary  care  and  diligence  on 
his  part  should  have  revealed  to  him.  It  does 
not  appear  that  the  grantor  will  obtain  an 
unconscionable  advantage  by  the  deed."  Con- 
versely, If  the  court  had  found  "concealment" 
of  facts  or  an  unconscionable  advantage,  by 
the  party  who  ought  to  have  communicated 
them,  it  might  be  sufficient  to  warrant  the 
cancellation  of  the  deed.  In  Boyden  v.  Hill, 
198  Mass.  477,  85  N.  E.  413,  the  court  say : 
"Having  made  a  contract  explicit  in  Its 
terms,  as  to  which  he  has  been  in  no  wise 
deceived  or  misled  by  the  active  or  passive 
representations  or  conduct  of  the  plaintiff, 
he  must  abide  by  its  terms."  In  other  words, 
if  the  party  was  deceived  or  misled  by  the 
active  or  passive  representation  or  conduct  of 
the  plaintiff,  he  might  be  relieved.    24  Enc. 


of  Law,  p.  618,  upon  this  subject  says: 
"Where  a  contract  in  writing  is  executed  un- 
der a  mistake  by  only  one  of  the  parties  as 
to  a  fact  which  is  of  the  essence  of  the  con- 
tract the  mistake  constitutes  the  ground  for 
the  court  of  equity  to  rescind  and  cancel  the 
apparent  contract  as  written,  and  place  the 
parties  in  statu  quo,  but  does  not  constitute 
a  ground  for  reformation."  Also :  "That  the 
court  may  treat  the  case  as  though  no  writ- 
ing ever  existed  and  restore  the  parties  to 
their  original  positions."  In  9  Cyc.  396,  is 
found  this  principle :  "One  is  not  permitted 
to  accept  a  promise  which  he  knows  that 
the  other  party  understands  In  a  different 
sense  from  that  in  which  he  understands  it 
In  such  a  case  there  is  no  agreement  al- 
though equity  sometimes  rectifies  the  con- 
tract so  as  to  make  it  express  the  real  In- 
tention." Under  this  quotation  is  cited  La- 
plsh  v.  Wells,  6  GreenL  (6  Me.)  175,  which 
contains  an  elaborate  opinion  upon  this  sub- 
ject 

In  referring  to  this  matter  generally,  the 
court  quoted  with  approval  the  following 
language:  "The  fraud,  said  the  counsel,  con- 
sists, in  such  cases,  in  dealing  with  the  party 
in  Ignorance  and  leaving  him  so.  It  is  not 
necessary  that  the  other  party  should  have 
created  the  false  Impression  or  Intended  it; 
it  Is  sufficient  that  he  knows  it  and  takes 
advantage  of  It"  Also :  "The  laws  of  morali- 
ty can  never  give  sanction  to  such  a  pro- 
ceeding; and  it  surely  cannot  be  the  duty 
of  a  court  of  Justice  to  be  more  Indulgent  In 
its  Judgment."  If  this  apparent  contract 
then  could  be  "canceled,"  or  treated  "as 
though  no  writing  ever  existed"  or  as  "no 
agreement,"  because  the  plaintiff,  upon  a 
material  matter,  understood  it  one  way,  and 
the  defendant  understood  it  another,  and 
was  charged  with  knowledge  of  the  plain- 
tiff's mistake,  then  the  minds  of  the  parties 
did  not  meet  and  no  contract  between  them 
was  ever  consummated.  It  therefore  follows 
that  the  plaintiff  can  recover  upon  quantum 
meruit  Cobb  v.  Stevens,  14  Me.  472;  Long 
v.  Athol,  196  Mass.  508,  82  N.  E.  665,  17 
L.  R.  A  (N.  S.)  96 ;  Sexton  v.  City  of  Chicago, 
107  111.  323;  Vlckery  v.  Ritchie,  202  Mass. 
247,  88  N.  E.  835,  26  L  R.  A  (N.  S.)  810; 
Turner  v.  Webster,  24  Kan.  38,  36  Am.  Rep. 
251.  The  referee  has  found  that  the  plain- 
tiff upon  a  quantum  meruit  is  entitled  to 
recover  Judgment  for  $1,789.29  and  Interest 
from  December  28,  1909,  and  cost  of  refer- 
ence tax  at  $25.86  and  costs  of  court  to  be 
taxed  by  the  court  In  accordance  with  the 
stipulation,  the  entry  must  be: 

Judgment  for  the  plaintiff  for  $1,78929 
and  interest  from  December  28,  1909,  and 
costs  of  reference  $25.86,  and  costs  of  court 
to  be  taxed  by  the  court 
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CHENEY  v.  CHENEY  et  aL 

(Supreme  Judicial  Court  of  Maine.     Dec.  20, 
1912.) 

X.  Statutes  (5  181*)— Constbuction — INTEN- 
TION 09  LEGISLATURE. 

The  intent  of  the  Legislature  is  the  law, 
when  such  intent  can  be  declared  without  doing 
violence  to  the  clear  and  unambiguous  language 
of  the  statute. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  if  269,  263;   Dec.  Dig.  i  181.*] 

2.  Down  (|  4*) — Nature  o»  Estate— Statu- 

TOBT   PB0VI8I0N8. 

Pub.  Laws  1895,  c.  167,  amending  Rev.  St 
1883,  c  76,  |  1,  relating  to  title  by  descent, 
and  establishing  the  rights  of  widows  and  wid- 
owers in  the  real  estate  of  deceased  husbands 
and  wives,  which  provided  by  section  1,  par.  1, 
that  where  there  was  a  widow  and  issue  the 
widow  should  take  one-third,  and  if  no  issue 
one-half,  and  if  no  kindred  the  whole,  and  that 
the  same  shares  in  a  wife's  real  estate  should 
be  taken  by  the  widower,  and  that  a  widow  or 
widower  should  take  the  same  share  in  all  such 
real  estate  of  which  the  deceased  was  seised 
daring  coverture,  and  which  had  not  been  barred 
or  released  by  section  3,  that  such  right  should 
not  be  lost  by  levy  or  sale  of  the  real  estate 
on  execution,  and  by  section  4  for  the  waiver  of 
specific  provisions  of  a  will  similar  to  the  dower 
right  of  waiver,  was  a  substitute  for  the  old 
provision  for  dower  as  at  common  law,  and  en- 
larged the  widow's  estate  from  a  life  estate  to 
an  estate  in  fee;  but  thereunder  she  took  as 
widow,  and  not  as  heir. 

[Ed.  Note. — For  other  cases,  see  Dower,  Cent 
Dig.  H  6,  7;    Dec  Dig.  |  4.*] 

3.  Descent  and  Distribution  (f  63*)  — 
Rights  of  Widow— Statutoby  Pbovisions 
— Personal  Estate. 

Pub.  Laws  1897,  c  221,  as  amended  by 
Pub.  Laws  1903,  c  160,  which  provided  that  a 
widow  might  waive  a  bequest  under  the  will  of 
her  husband  and  thereupon  be  entitled  to  the 
same  distributive  share  of  his  personal  estate 
as  that  provided  by  law  in  intestate  estates, 
and  that  a  widow  for  whom  no  provision  was 
made  by  will  should  receive  the  same  distribu- 
tive share  of  the  husband's  personal  estate  as 
provided  by  law  in  case  of  intestacy,  was  not 
an  amendment  or  modification  of  Pub.  Laws 
1896,  e.  157,  which  enlarged  a  widow's  distribu- 
tive rights  in  the  real  estate  of  her  husband 
from  an  estate  for  life  to  a  fee,  but  related 
only  to  personal  estate,  and  was  intended  solely 
to  confer  upon  the  widow  additional  rights  in 
the  personal  estate -of  her  husband  by  an  al- 
lowance, and  by  the  absolute  right  to  the  same 
interest  as  she  had  in  his  real  estate,  and  so 
make  the  distribution  of  personal  property  in 
harmony  with  the  descent  of  real  property; 
and,  as  found  in  Rev.  St  1903,  c  77,  i  13,  a 
statute  of  descent  consolidating  the  former  acts 
relating  solely  to  a  widow's  right  of  inheritance 
in  the  real  estate  of  her  husband,  is  limited  in 
its  operation  to  personal  estate;  and  hence  a 
widow  for  whom  no  provision  was  made  by 
will  took  one-half  of  the  real  estate  in  fee. 

[Ed.  Note.— For  other  cases,  see  Descent  and 
Distribution,  Cent  Dig.  |(  141-143;  Dec.  Dig. 
i  63.*] 

Report  from  Supreme  Judicial  Court,  Ox- 
ford County,  at  Law. 

Partition  by  Emma  J.  Cheney  against 
George  F.  Cheney  and  others.  On  report 
Judgment  for  plaintiff. 

Argued  before  WHITEHOUSE,  0.  J.,  and 
SAVAGE,  SPEAR,  CORNISH,  KING,  and 
HALEY,  JJ. 


Newell  &  Skelton,  of  Lewlston,  for  peti- 
tioner. John  P.  Swasey,  of  Canton,  Are- 
tas  E.  Stearns,  of  Rumford  Falls,  and  H. 
H.  Hastings,  of  Bethel,  for  respondents. 

SPEAR,  J.  This  Is  a  petition  for  parti- 
tion, brought  by  Emma  J.  Cheney  of  Rum- 
ford,  in  Oxford  county,  under  the  provisions 
of  chapter  90  of  the  Revised  Statutes  of 
Maine,  to  have  set  off  to  her  in  severalty 
her  alleged  share  of  certain  real  estate  sit- 
uated in  said  Rumford,  and  in  which  the 
said  petitioner  claims  that  she  is  the  owner 
in  fee  of  one-half  interest,  held  in  common, 
undivided,  and  in  tenancy  in  common  with 
the  respondents  named  In  said  petition.  The 
basis  of  the  petitioner's  claim  Is  that  she  Is 
the  widow  of  Charles  J.  Cheney,  late  of  said 
Rumford. 

The  question  presented  by  this  petition  is 
solely  that  of  the  rights  of  Emma  J.  Cheney 
in  the  real  estate  of  her  deceased  husband, 
Charles  J.  Cheney,  who  died  testate,  and  In 
whose  will  no  provision  was  made  for  his 
widow. 

The  matter  under  consideration  is  an  en- 
actment of  the  Legislature  obviously  intend- 
ed to  abrogate  the  old  rule  of  dower  regard- 
ing the  interest  of  the  widow  in  her  late 
husband's  lands,  and  to  confer  upon  her  an 
estate  of  inheritance,  instead  of  an  estate 
for  life. 

[1]  The  solution  of  this  problem  Involves 
a  construction  of  R.  S.  c  77,  g  13,  In  which 
is  found  a  consolidation  of  the  previous  stat- 
utes relating  to  this  subject  It  Is  now  an 
established  rule  of  construction  that  the  In- 
tent of  the  Legislature  is  the  law,  when  such 
Intent  can  be  declared  without  doing  violence 
to  the  clear  and  unambiguous  language  of 
the  statute.  With  this  end  in  view,  it  be- 
comes necessary  to  Interpret  section  13  with 
an  effort  to  discover  (1)  the  intent  of  the 
Legislature  in  changing  the  law,  and  (2)  if 
that  Intent  is  consistent  with  the  language 
of  the  enactments  calculated  to  accomplish 
the  desired  result 

[2]  The  title  of  the  act  which  initiated 
this  legislation  is  found  In  the  Public  Laws 
of  1895,  c.  157,  and  reads  as  follows:  "An 
act  to  amend  section  1  of  chapter  75  of  the 
Revised  Statutes  (1883),  relating  to  title  by 
descent  and  to  establish  the  rights  of  wid- 
ows and  widowers  in  the  real  estate  of  de- 
ceased husbands  and  wives.''  It  may  here 
be  said  that  only  those  sections  of  the  chap- 
ter which  relate  to  the  right  of  widows  and 
widowers  are  involved  in  this  case,  and  con- 
sequently relate  solely  to  lands  or  real  es- 
tate. It  was,  then,  evidently  the  primary 
intention  of  the  Legislature,  In  enacting  this 
chapter,  to  change  the  quality  of  the  estate 
to  which  a  widow  was  entitled  under  the  law 
of  dower  from  a  life  estate  to  an  estate  in 
fee,  and  in  other  respects  neither  to  increase 
nor  diminish  the  attributes  of  the  estate. 
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Whether  the  phraseology  of  the  statute  does 
more  than  this  is  the  question. 

R.  S.  1883,  a  103,  provided  for  dower  at 
common  law.  This  was  a  right  of  which  the 
widow  could  not  be  deprived  by  the  husband 
by  will  or  otherwise,  except  as  hereinafter 
noted.  If  he  made  no  will,  she  received  her 
Interest  as  a  matter  of  course,  upon  petition. 
If  he  made  a  will  and  devised  to  her  less 
than  her  dower  Interest,  she  could  waive  the 
devise  and  obtain  her  dower.  R.  S.  1883, 
c.  65,  |  5;  chapter  103,  |  10.  If  he  made 
a  will  without  provision,  her  right  was  pre- 
served. Chapter  103,  i  1.  Dower,  then,  was 
an  absolute  right,  unless  barred  or  released. 
It  was,  however,  but  a  life  Interest 

In  1895  the  Legislature  proceeded  to  the 
enactment  of  a  statute  the  sole  purpose  of 
which  seems  to  have  been  to  change  dower 
from  a  life  Interest  to  an  estate  In  fee.  It 
did  not  pretend  to  affect  the  quantity  of  the 
estate,  nor  the  nature  of  the  right  Its  ab- 
solute character  for  the  protection  of  the 
widow  was  not  Intended  to  be  disturbed,  as 
will  appear  from  the  following  analysis. 
Section  1,  par.  1,  Public  Laws  of  1805,  reads 
as  follows:  "If  he  leaves  a  widow  and  issue, 
one-third  to  the  widow.  If  no  issue,  one- 
half  to  the  widow.  And  If  no  kindred,  the 
whole  to  the  widow.  And  to  the  widower 
shall  descend  the  same  shares  In  his  wife's 
real  estate.  There  shall  likewise  descend  to 
the  widow  or  widower  the  same  share  In 
all  such  real  estate  of  which  the  deceased 
was  seized  during  coverture,  and  which  had 
not  been  barred  or  released  as  herein  pro- 
vided." The  latter  part  of  this  paragraph 
is  a  substitute  for  the  old  provision  for  dow- 
er. It  vests  in  the  widow  an  absolute  estate, 
If  not  barred  or  released,  as  hereinafter  pro- 
vided. In  other  words,  the  substitute  clothes 
the  new  estate  with  all  the  attributes  of 
dower,  except  the  quality  of  the  estate. 

It  will  now  be  noted  that  the  provisions 
for  bar  or  release  (sections  3,  4,  and  5)  have 
adopted,  In  a  little  different  phraseology,  the 
rules  of  defeasance  that  are  found  In  the  Re- 
vised Statutes  relating  to  dower.  Section 
8  provides  precisely  as  in  case  of  dower: 
"But  shall  not  be  deprived  of  such  right  and 
Interest  by  levy  or  sale  of  the  real  estate 
on  execution."  This  would  seem  to  prove 
that  this  new  estate  was  to  vest  in  the  wid- 
ow, precisely  as  dower  did,  as  a  right  of 
which  she  could  not  be  deprived,  except  in 
one  of  the  ways  mentioned  as  a  bar  or  re- 
lease. Section  4  provides  for  the  waiver  of 
a  specific  provision  of  a  will,  which  Is  also 
Identical  with  the  right  under  the  rule  of 
dower.  The  other  provisions  for  bar  and 
release  are  immaterial  to  the  Issue  here.  It 
therefore  appears  from  an  analysis  of  the 
statutes  of  descent  touching  a  widow's  rights 
that  the  properties  and  characteristics  of 
fhe  new  estate  are  practically  the  same  as 
those  of  the  dower  estate.  All  the  bars  and 
releases  are  identical  In  meaning,  although 
changed  In  phraseology  In  condensing.    This 


leaves  the  positive  rights  In  the  new  estate 
equivalent  to  the  positive  rights  in  the  old. 
Our  court  in  Colder  v.  Colder,  95  Me.  259, 
49  AtL  1050,  has  so  construed  the  statute,  in 
which  it  is  held:  "The  statute  does  not 
change  the  status  of  the  widow  with  refer- 
ence to  her  deceased  husband's  estate.  It 
enlarges  her  interest  by  giving  her  an  estate 
in  fee  instead  of  an  estate  for  life.  She 
still  takes  not  as  heir,  but  as  widow."  At 
this  juncture  the  status  of  the  widow  in  re- 
lation to  her  inheritance  in  her  husband's 
estate  is  precisely  as  it  was  with  reference 
to  dower.  Up  to  this  point  her  rights  in  the 
personal  estate  of  her  husband  are  not  af- 
fected, or  even  referred  to. 

It  would  appear,  then,  that  when  the  stat- 
ute of  1895  became  a  law  the  only  change 
the  Legislature  Intended  to  make,  or,  in  the 
use  of  the  language  employed,  did  make,  was 
to  enlarge  the  Interest  of  the  widow  by  giv- 
ing her  an  estate  in  fee  Instead  of  an  estate 
for  life.  In  all  other  respects,  whether  there 
was  a  will  or  no  will,  or  a  will  with  no  pro- 
vision for  her,  her  interest  In  the  lands  of 
her  husband  was  not  affected ;  nor  were  her 
rights  In  the  personal  estate  of  her  husband 
altered  in  the  least  or  even  referred  to  In 
this  act  If,  therefore,  this  case  was  to  be 
decided  upon  the  act  of  1895,  no  controversy 
could  arise  respecting  the  right  of  the  widow 
to  share  one-half  the  real  estate  of  her  late 
husband. 

[4]  But  the  defendants  claim  that  the 
phraseology  of  section  13,  as  consolidated  in 
the  Revision  of  1903,  if  considered,  in  clear 
and  unequivocal  terms  confines  the  right  of 
the  widow,  when  no  provision  is  made  for 
her  in  the  will,  to  personal  estate  only.  But 
the  provision  which  confines  the  right  of  the 
widow  to  personal  estate,  when  no  provision 
Is  made  in  the  will,  Is  Incorporated  from 
chapter  221  of  the  Public  Laws  of  1897  and 
chapter  160  of  the  Public  Laws  of  1903. 
Now,  in  order  to  arrive  at  a  proper  interpre- 
tation of  section  13,  it  becomes  necessary  to 
refer  to  these  statutes  and  discover,  if  pos- 
sible, their  bearing  upon  the  construction  al- 
ready given  to  the  statute  of  1895.  It  has 
been  noted  that  the  act  of  1895  in  no  way 
related  to  the  rights  of  the  widow  in  the 
personal  property  of  her  husband's  estate. 
The  act  of  1897,  therefore,  Is  not  in  any 
way  an  amendment  of  chapter  157  of  the 
Laws  of  1895,  but  an  entirely  new  section 
having  no  relation  to  that  chapter,  or  to  the 
subject-matter  of  it  It  pertains  wholly  to 
personal  estate.  The  first  paragraph  of  sec- 
tion 1  of  chapter  221  Is  a  provision  that  the 
widow  may  waive  a  bequest  under  the  will 
of  her  husband,  and  upon  such  waiver  be 
entitled  to  the  same  distributive  share  of  bis 
personal  estate  as  is  provided  by  law  In 
intestates'  estates.  By  the  second  para- 
graph, If  no  provision  is  made  In  the  will  of 
the  testator  for  his  widow,  she  may  receive 
the  same  distributive  share  of  the  personal 
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estate  of  such  testator  as  is  provided  by  law 
in  Intestate's  estate,  upon  filing  a  written 
notice  that  she  claims  sncb  snare.  Even 
from  a  casual  observation,  It  is  apparent 
that  this  section  in  no  way  did,  or  was  In- 
tended to,  affect  the  right  of  descent  provid- 
ed for  in  the  act  of  1895.  But  It  is  the  last 
paragraph  of  this  section  as  found  in  the 
consolidation  of  section  13,  c.  77,  E.  S.  1903, 
which  the  respondents  invoke  as  limiting  the 
right  of  descent,  when  no  provision  was 
made  In  the  will  of  the  husband,  to  personal 
estate  only.  It  was  undoubtedly  the  purpose 
of  the  Legislature,  in  enacting  this  Independ- 
ent statute,  to  bring  the  provision  for  the 
distribution  of  personal  property,  In  the  two 
instances  named,  In  harmony  with  the  law 
governing  the  descent  of  real  estate ;  for  an 
examination  of  our  statutes  will  show  that, 
previous  to  the  enactment  of  chapter  221, 
there  was  no  law  providing  that  the  widow, 
in  either  of  these  contingencies,  should  re- 
ceive one-third  or  one-half  the  personal  prop- 
erty, as  the  case  might  be.  Under  the  old 
statute,  if  there  was  no  will,  the  widow  re- 
ceived one-third  or  one-half,  as  the  case 
might  be,  of  the  personal  estate.  B.  S.  c. 
75,  |  9.  If  a  will,  without  provision  for  her, 
she  could  petition  for  an  allowance.  Chap- 
ter 65,  i  21.  If  a  will  with  provision  for 
her,  she  could  waive  the  provision  and  peti- 
tion for  an  allowance.  Chapter  65,  {  21.  By 
section  2  of  chapter  221  the  rights  above 
enumerated  are  not  molested.  It  therefore 
appears  that  the  two  contingencies  provided 
for  in  section  21  of  chapter  65,  B.  S.,  are 
identical  with  the  contingencies  provided  for 
in  chapter  221,  Laws  of  1897,  and  that  by 
the  latter  chapter,  in  addition  to  the  right 
of  an  allowance,  is  given  to  the  widow  the 
absolute  right  to  one-third  or  one-half  of 
the  personal  property  of  her  late  husband — 
precisely  the  Interest  she  had  been  allowed 
In  his  real  estate.  It  therefore  seems  to  be 
established  beyond  cavil  that  the  sole  In- 
tention of  the  Legislature  in  the  enactment 
of  chapter  221  was  to  confer  upon  the  widow 
the  additional  rights,  in  the  personal  estate, 
prescribed,  and  to  do  nothing  more.  At  this 
point  we  think  it  may  be  said  that  chapter 
221,  when  It  became  a  law,  in  no  way 
amended  or  modified  the  provisions  of  the 
act  of  1895. 

The  only  other  statute  relating  to  this 
matter  is  chapter  160  of  the  Public  Laws  of 
1903,  which  is  an  amendment  of  chapter  221, 
supra,  that  places  the  widower,  with  refer- 
ence to  his  personal  estate,  in  the  same  cat- 
egory with  the  widow,  and  need  not  be  fur- 
ther noticed. 

Our  conclusion,  therefore,  is  that  upon  an 
analysis  and  comparison  of  these  various 
statutes  the  Legislature,  by  the  act  of  1907, 


did  neither  intend  to  enact  a  statute  repeal- 
ing or  modifying  the  widow's  rights  by  de- 
scent in  the  contingencies  named,  nor,  by 
the  use  of  the  language  employed,  did  it  do 
so;  and  that  the  provisions  of  1897,  al- 
though Incorporated  into  a  section  of  the 
statute  relating  to  title  by  descent,  must  be 
construed  to  mean  Just  what  their  language 
conveys,  and  be  confined  to  personal  estate 
only.  It  will  be  observed,  also,  that  there  is 
nothing  in  the  phraseology  of  these  two  pro- 
visions, as  they  are  read  In  section  13,  c. 
77,  B.  S.,  that  connects  them  with  the  wid- 
ow's- right  of  inheritance. 

An  examination  of  the  composition  of  this 
section  confirms  this  view.  The  first  part  of 
section  13,  to  the  point  where  chapter  221 
is  inserted,  is  a  consolidation  of  section  5 
of  chapter  157  of  the  Laws  of  1895,  which  Is 
but  a  restatement  of  B.  S.  c  103,  |  10,  and 
of  chapter  88,  Public  Laws  of  1887,  relating 
solely  to  widows'  dower,  and  so  much  of 
chapter  75,  Public  Laws  1903,  as  related  to 
the  time  when  the  election  must  be  made; 
all  pertaining  to  the  rights  of  the  widow  in 
the  real  estate  of  her  husband. 

If  section  13,  comprising  a  consolidation  of 
these  acts'  relating  solely  to  the  widow's 
right  of  Inheritance  in  the  real  estate  of  her 
husband,  had  been  permitted  to  complete  the 
section,  it  would  have  accomplished  precise- 
ly what  the  Legislature  Intended  to  have 
enacted.  But  instead  of  stopping  here  It 
adds  to  the  end  of  the  consolidation  of  these 
acts,  verbatim,  chapter  221,  relating  to  the 
widow's  additional  rights  in  the  personal 
estate  of  her  husband,  created  by  this  act, 
with  so  much  of  the  act  of  1903  as  relates  to 
the  time  when  waiver  of  petition  must  be 
filed.  This,  we  think,  should  have  been  a 
section  by  Itself  among  those  provisions  of 
the  statute  relating  to  the  rights  of  a  widow 
in  personal  estate.  However  that  may  be, 
the  mere  fact  that  this  act  was  added  to  a 
consolidation  of  the  acts  relating  to  descent 
cannot  be  accorded  the  effect  of  defeating 
the  plain  intent  of  the  Legislature  with  re- 
gard to  the  former  enactments. 

In  1909  (Public  Laws,  c.  260)  the  Legis- 
lature amended  section  13  by  inserting  the 
proper  words  and  phrases  to  make  the  last 
paragraphs  Include  real  as  well  as  personal 
estate,  but  by  so  doing  simply  made  clear 
what  was  left  obscure  In  the  act  of  combin- 
ing the  different  statutes  in  one  section. 
The  amendment  did  not  affect  the  interpre- 
tation of  the  section  as  It  stood.  It  did, 
however,  in  harmony  with  one  of  the  objects 
of  legislation,  remove  ambiguity  and  doubt 

In  accordance  with  the  stipulation  in  the 
report,  the  entry  must  be: 

Judgment  for  partition. 
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TOLMAN  t.  OARLETON. 

(Supreme  Judicial  Court  of  Maine.     Dee.  20, 
1912.) 

1.  Fixtures  (|  15*)— Landlord  and  Tenant 
— Machinebt. 

Five  heavy  machines  which  the  owner  has 
placed  in  a  building  on  which  he  has  a  lease, 
two  of  them  bolted  to  the  floor,  are  not  exempt 
from  attachment  on  the  ground  that  they  are 
real  property,  the  rules  between  landlord  and 
tenant  relating  to  fixtures  applying,  and  there 
being  strong  presumption  that  the  machines, 
being  removable,  are  not  intended  as  part  of 
the  realty. 

(Ed.  Note. — For  other  cases,  see  Fixtures, 
Cent  Dig.  H  23-29;    Dec.  Dig.  {  15.*] 

2.  Attachment  (|  328*) — Property  Subject 
—Removable  Profebtt— Discretion  of  OF- 
FICERS. 

While  Rev.  St  c  83,  |  27,  providing  that 
where  attached  property  is  not  removable  owing 
to  its  size  or  bulk,  the  attaching  officer  may 
file  his  return  with  the  town  clerk,  leaves  the 

Suestion   of   removability   to   the  judgment   of 
le  officer,  his  determination  is  not  conclusive. 
[Ed.  Note. — For  other  cases,  see  Attachment 
Cent  Dig.  {{  1170-1173;    Dec  Dig.  f  328.*] 

3.  Attachment  (J  164*)— Property  Not  Sub- 
ject to  Removal. 

Heavy  machinery  which  cannot  be  removed 
from  the  building  in  which  It  is  installed  with- 
out dismantling  and  unbolting  from  the  floor 
is  property  not  subject  to  removal,  under  the 
provisions  of  Rev.  St  c  83,  {  27,  providing 
that,  when  attached  property  cannot  be  removed 
owing  to  its  sice  or  bulk,  the  attaching  officer 
may  serve  a  copy  of  his  return  on  the  town 
clerk. 

[Ed.  Note. — For  other  cases,  see  Attachment 
Cent  Dig.  ft  464-479;    Dec  Dig.  f  164.*] 

Report  from  Supreme  Judicial  Court  Knox 
County,  at  Law. 

Trover  by  A.  J.  Tolman  against  Guy  Carle- 
ton  on  report    Action  to  stand,  for  trial. 

Argued  before  WHITEHOUSE,  C.  J.,  and 
SAVAGE,  SPEAR,  CORNISH,  KING,  and 
HALEY,  JJ. 

Reuel  Robinson  and  M.  T.  Crawford,  both 
of  Camden,  for  plaintiff.  J.  H.  Montgomery 
and  Oscar  H.  Emery,  both  of  Camden,  for  de- 
fendant 

SAVAGE,  J.  Trover  for  the  conversion 
of  personal  property  attached  by  the  plaintiff 
as  sheriff.  The  case  comes  up  on  report 
with  the  stipulation  that  if  the  action  Is 
maintainable  upon  the  evidence,  the  action 
Is  to  stand  for  trial;  otherwise,  a  nonsuit 
is  to  be  entered 

The  evidence  warrants  a  finding  of  the  fol- 
lowing facts :  On  a  writ  against  the  Eastern 
Coupling  Company  the  plaintiff  attached 
three  lathes,  a  drill  press,  and  a  hand  mill- 
ing machine,  all  of  which  were  then  In  the 
shop  of  the  Eastern  Coupling  Company  at 
Camden.  Instead  of  removing  these  ma- 
chines, or  otherwise  retaining  physical  pos- 
session of  them,  he  filed  within  the  town 
clerk's  office  within  five  days  an  attested 
copy  of  his  return.  He  claimed  the  right  to 
do  so  under  R.  S.  ch.  83,  i  27,  which  provides 
that  "when  any  personal  property  Is  attach- 


ed which  by  reason  of  Its  bulk  or  other  spe- 
cial cause  cannot  be  Immediately  removed, 
the  officer  may  within  five  days  thereafter, 
file  In  the  office  of  the  clerk  of  the  town  an 
attested  copy  of  so  much  of  his  return  on 
the  writ  as  relates  to  the  attachment  *  *  * 
and  said  attachment  Is  as  effectual  and  val- 
id, as  if  the  property  had  remained  in  his 
possession  and  custody." 

One  of  the  machines  weighed  L200  pounds, 
two  others  800  pounds  each,  one  400  pounds, 
and  one  100  pounds.  They  were  all  belted 
to  the  main  shaft  The  three  heavier  ones 
were  not  fastened  to  the  floor.  The  other 
two  were  bolted  to  the  floor  to  keep  them 
"steady."  There  were  two  entrances  to  the 
shop,  through  one  of  which  the  machines 
could  have  been  removed  only  with  great 
difficulty,  perhaps  not  at  all.  Through  the 
other  they  could  have  been  removed,  and 
were  In  fact  removed  later;  the  heaviest  one 
being  taken  apart  The  plaintiff  did  not 
know  of  the  existence  of*  the  latter  entrance. 

The  defendant  was  the  manager  of  the 
Eastern  Coupling  Company.  He  was  not 
present  at  the  time  the  attachment  was 
made  There  Is  no  evidence  that  he  knew  of 
the  attachment,  unless  knowledge  may  be 
Inferred  from  the  circumstances.  After- 
wards, and  before  judgment  in  the  action 
against  the  Coupling  Company,  the  defend- 
ant caused  the  machines  to  be  removed  to 
bis  own  shop  In  Rockport,  and  to  be  used 
there  by  his  own  employes.  After  judgment 
and  Issue  of  execution,  the  plaintiff  demand- 
ed the  machines  of  the  defendant,  and  gave 
him  a  copy  of  the  original  return.  The  re- 
sult of  the  demand  is  shown  by  the  follow- 
ing excerpt  from  the  plaintiff's  own  testi- 
mony :  "Q.  And  as  a  result  of  that  demand 
did  you  get  the  machinery?  A  I  did  not 
Q.  Whether  or  not  he  would  give  it  to  you? 
A.  He  did  not"  This  Is  all  the  evidence 
there  is  on  that  point  The  demand  was 
made  at  the  defendant's  "home"  in  Rock- 
port  The  machines  were  then  in  his  "shop, 
back  of  his  residence." 

[1]  The  defense  Is  threefold:  First  that 
the  machines  were  a  part  of  the  realty,  and 
not  attachable  as  personal  property;  sec- 
ondly, if  the  machines  were  personal  proper- 
ty, that  the  plaintiff  did  not  retain  possession 
of  them,  and  so  lost  the  attachment;  and, 
lastly,  that  the  evidence  does  not  show  any 
conversion  by  the  defendant 

L  We  think  the  first  point  clearly  is  not 
tenable  None  of  the  cases  cited  by  the 
defendant  apply  to  the  facts  of  this  case 
They  are  all  cases  of  annexations  made  by 
the  owner  of  the  fee,  and  the  controversies 
were  between  vendor  and  vendee,  or  attach- 
ing creditor  and  the  owner  of  the  fee  attach- 
ed, or  on  partition  proceedings.  It  Is  well 
settled  that  an  article  may  constitute  a  part 
of  the  realty,  as  between  vendor  and  vendee, 
or  owner  of  the  realty  and  attaching  credi- 
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tor,  mortgagor,  and  mortgagee,  which  would 
not  under  similar  conditions  and  circum- 
stances be  so  treated  aa  between  landlord 
and  tenant  Parsons  v.  Oopeland,  88  Me.  687 
Young  v.  Hatch,  99  Me.  465,  69  AtL  950,  2 
Ann.  Cas.  874;  Young  v.  Chandler,  102  Me. 
251,  66  AtL  689.  It  was  conceded  at  the  ar- 
gument of  this  case  that  the  Eastern  Cou- 
pling Company  was  not  the  owner  of  the 
building  in  which  the  machines  were,  but 
-  was  merely  a  tenant  So  the  rule  to  be  ap- 
plied in  this  case  is  that  of  landlord  and 
tenant  That  rule  was  very  clearly  stated  in 
the  recent  case  of  Hayford  v.  Wentworth,  97 
Ma  347,  64  AtL  940.  As  between  landlord 
and  tenant  a  chattel  does  not  merge  into 
the  realty  unless  there  Is  physical  annexa- 
tion, at  least  by  Juxtaposition,  and  an  adapt- 
ability for  use  with  the  realty  to  which  it  is 
annexed,  and  an  Intention  of  the  party  an- 
nexing It  to  make  it  a  permanent  accession. 
And  the  burden  is  on  him  who  claims  a 
merger.  There  is  a  very  strong  presumption 
that  a  tenant  when  he  Installs  a  removable 
machine  In  the  shop  which  he  has  hired, 
does  not  Intend  to  make  It  permanently  a 
part  of  the  real  estate.  And  that  presumption 
warrants  a  finding  In  this  case  that  the  ma- 
chines attached  were  not  a  part  of  the  real- 
ty, but  were  attachable  as  the  personal  prop- 
erty of  the  tenant 

[2,  I]  2.  It  Is  true  that  an  attachment  of 
personal  property  Is  dissolved  unless  the  at- 
taching officer  retains  possession  of  the  prop- 
erty attached.  And  In  this  case  the  plaintiff 
did  not  retain  actual  physical  possession. 
But  the  statute  quoted  above  permits  the 
filing  of  a  copy  of  the  officer's  return  In  the 
town  clerk's  office  as  a  substitute  for  reten- 
tion of  possession,  when  the  property  attach- 
ed cannot  be  Immediately  removed  by  rea- 
son of  bulk  or  other  special  cause.  Perry 
v.  Griefen,  99  Me.  420,  69  AtL  601.  The 
plaintiff  here  filed  a  copy  of  bis  return.  The 
only  point  made  la  that  there  was  no  reason, 
for  bulk  or  otherwise,  why  the  machines 
could  not  have  been  Immediately  removed, 
and  therefore  that  the  officer  was  not  justi- 
fied In  filing  the  copy  as  a  substitute  for  pos- 
session. 

The  statute  furnishes  no  standard.  The 
nature  of  the  property,  Its  situation  and  ex- 
pense of  removal  are  to  be  considered.  The 
officer  is  left  to  use  his  judgment  His  judg- 
ment Is  not  conclusive.  Thompson  v.  Baker, 
74  Me.  4&  Still,  his  decision  fairly  exer- 
cised la  entitled  to  some  weight  Attach- 
ments have  been  upheld  where  copies  of  re- 
turn were  filed  in  case  of  hay  in  mow  (Went- 
worth v.  Sawyer,  76  Me.  434) ;  of  logs  (Par- 
ker v.  Williams,  77  Me.  418,  1  AtL  138; 
Stevens  v.  Thatcher,  91  Me.  70,  39  AtL  282) ; 
of  a  wooden  building  (Lewlston  Steam  Mill 
Co.  t.  Foss,  81  Me.  593, 18  Atl.  288) ;  of  bark 
(Grant  ▼.  Albee,  89  Me.  299,  36  Aa  397) ;  of 
a  temporary  track  and  sleepers  (Flfield  v. 


Maine  Central  R.  R.  Co.,  62  Me.  77) ;  of  char- 
coal and  cordwood  (Reed  v.  Howard,  2  Mete. 
[Mass.]  36) ;  of  pig  Iron  (Scovlll  v.  Root  10 
Allen  [Mass.]  414).  In  the  latter  case  the 
court  construing  a  statute  like  our  own, 
said:  "If  the  statute  applies  to  such  prop- 
erty as  cordwood  and  charcoal  piled  up,  mill- 
stones, logs,  timber,  and  wood,  hewn  stones 
and  hay  In  a  barn,  the  court  cannot  Judicial- 
ly see  that  It  does  not  apply  to  50  tons  of 
pig  Iron  stored  in  a  foundry."  And  we  are 
led  to  say  that  we  cannot  see  why  It  does 
not  apply  to  machines  of  the  bulk  and  weight 
of  those  under  consideration,  and  situated 
as  they  were.  The  statute  does  not  mean 
that  the  property  must  be  so  bulky  or  so 
heavy  that  It  cannot  be  moved  at  all.  Hay 
can  be  moved  by  the  pltchforkfuL  or  by  the 
load;  wood  and  bark  can  be  moved  a  little 
at  a  time;  logs  one  at  a  time;  pig  iron  a 
piece  at  a  time.  These  machines  could  have 
been  moved.  The  heaviest  one  might  have 
been  taken  apart  to  facilitate  removal,  as 
was  afterwards  done,  when  It  was  removed 
by  the  defendant.  But  we  think  that  ma- 
chines like  these,  and  situated  as  these  were, 
fairly  come  within  the  meaning  of  the  stat- 
ute. 

8.  The  plaintiff  contends  that  conversion 
by  the  defendant  is  shown  by  an  invasion  of 
the  defendant's  right  by  such  Interference, 
use  of,  and  dominion  over  the  property,  as 
against  the  plaintiff's  right  aa  would  Itself 
be  conversion.  He  also  contends  that  there 
was  a  demand  and  refusal,  which  would  be 
sufficient  evidence  of  conversion  to  maintain 
the  action  on  that  ground. 

We  conclude  that  there  was  sufficient  evi- 
dence to  go  to  a  Jury  on  the  question  of  con- 
version, but  since  the  case  must  be  tried 
again,  it  is  Inexpedient  to  discuss  the  effect 
of  the  evidence,  which  Is  a  question  for  the 
Jury. 

In  accordance  with  the  stipulation,  the  cer- 
tificate will  be: 

Action  to  stand  for  triaL 


GOODING  v.  NORTHWESTERN  MDT. 
LIFE  INS.  CO. 

(Supreme  Judicial  Court  of  Maine.     Dec.  20, 
1912.) 

1.  Evidence  (§  448,>— Parol  Evidence. 

Where  the  employment  contracts  upon 
which  an  Insurance  agent  relied  In  an  action 
for  commissions  on  renewal  premiums  were  un- 
ambiguous, parol  evidence  of  interpretations 
£  laced  upon  them  by  acts  of  the  parties  was 
[competent  to  vary  their  terms. 
[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  ||  2066-2082,  2084;  Dec.  Dig.  j 
448.*] 

2.  Customs  and  Usages  (I  17*>— Insurance 
—Agent's  Contract  —  Evidence  oe  Cus- 
tom. 

In  an  insurance  agenfs  action  for  com- 
missions, evidence  of  customs  governing  the  re- 
lations between  the  insurance  company  and  its 
agents  could  not  be  considered  to  vary  the  terms 
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of  plaintiffs  plain  and  unambiguous  employ- 
ment contracts  and  entitle  him  to  commissions 
on  renewal  premiums  contrary  to  such  con- 
tracts. 

[tod.  Note.— For  other  cases,  see  Customs  and 
Usages,  Cent  Dig.  {  84;   Dec.  Dig.  g  17.*] 

8.  Insurance  (J  84*)  —  Agency  Contract— 

CONSTRUCTION. 

Where  an  insurance  solicitor's  subagency 
contract  stipulated  that,  in  case  of  the  death 
or  retirement  of  the  general  agent  while  the 
contract  was  in  force,  the  subagent  should  be 
entitled  to  two  years'  renewal  commissions  on 
business  already  placed  by  him,  "provided  he 
continues  during  such  two  years  to  act  as  an 
agent  for  the  company,"  the  proviso  did  not  ex- 
tend the  period  during  which  the  commissions 
on  renewal  premiums  were  to  be  paid,  but 
merely  imposed  additional  conditions  during  the 
period. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  §§  111-114;   Dec.  Dig.  f  84.*] 

4.  Insurance  (I  84*)— Agent  —  Commissions 
on  Renewal  Premiums. 

An  insurance  agent  is  not  entitled  to  com- 
missions on  renewal  premiums  after  termina- 
tion of  his  employment,  in  the  absence  of  an 
express  contract  to  the  contrary. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  {§  1H-H4;   Dec  Dig.  5  84.*] 

5.  Insurance  (J  84*)— Commissions  on  Re- 
newals. 

The  fact  that  a  mutual  life  insurance  com- 
pany fixed  its  rates  on  the  assumption  that 
commissions  on  renewal  premiums  would  be 
paid  the  agent  as  long  as  the  policy  remained  in 
force  did  not  entitle  an  insurance  agent  to  a 
commission  on  renewals  contrary  to  the  terms 
of  his  employment  contract  after  the  termina- 
tion of  his  employment 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  Si  111-114 ;   Dec.  Dig.  §  84.*] 

Report  from  Supreme  Judicial  Court,  Cum- 
berland County,  at  Law. 

Action  by  John  M.  Gooding  against  the 
Northwestern  Mutual  Life  Insurance  Compa- 
ny. Judgment  for  defendant  on  report  of 
referee. 

Argued  before  WHITBHOUSE,  p.  J.,  and 
SAVAGE,  SPEAR,  CORNISH,  BIRD,  and 
HALEY,  JJ. 

Fred  V.  Matthews,  of  Portland,  for  plain- 
tiff. H.  &  W.  J.  Knowlton,  of  Portland,  for 
principal  defendant  and  trustee  Smith.  Ver- 
rlll,  Hale  ft  Booth,  of  Portland,  for  trustee 
United  States  Trust  Co. 

BIRD,  J.  This  action  of  assumpsit  was 
referred  to  Mr.  Chief  Justice  Emery  who 
reported  his  findings  of  fact  and  referred  to 
the  court  the  question  of  law  whether,  upon 
the  facts  reported,  the  plaintiff  is  entitled  to 
recover.  The  contention  of  the  parties  is 
clearly  and  succinctly  set  forth  in  the  open- 
ing statement  of  the  report  of  the  referee. 

"The  plaintiff  brought  this  action  to  recov- 
er commissions  on  the  renewal  premiums  col- 
lected by  the  company  from  policy  holders 
obtained  for  the  company  by  the  plaintiff 
while  in  the  employ  of  the  company  as  gen- 
eral or  subagent  The  claim  is  only  for  com- 
missions on  renewal  premiums  collected  aft- 
er the  expiration  of  two  years  from  the  date 


of  the  last  service  of  the  plaintiff  to  the  com' 
pany ;  he  having  been  paid  such  commissions 
on  renewals  up  to  the  end  of  that  two  years. 
In  his  declaration  are  two  counts.  In  the 
first  he  claims  the  commissions  as  due  under 
a  contract  to  pay  them.  In  the  second  be 
claims  them  as  money  collected  by  the  de- 
fendant company  of  its  policy  holders  which 
It  ought  in  equity  and  good  conscience  to 
pay  over  to  him.  The  company  claims  that 
all  the  services  of  the  plaintiff  were  rendered  - 
under  express  contracts,  by  the  terms  of 
which  the  payment  of  commissions  on  renew- 
al premiums  was  to  cease  at  the  end  of  two 
years  after  the  expiration  of  the  contract,  if 
not  renewed,  and  that  it  has  collected  no 
money  he  should  have  received." 

The  case  is  now  before  this  court  upon  re- 
port for  determination  upon  the  facts  found 
by,  and  the  written  evidence  made  part  of, 
the  report  of  the  referee,  the  stipulation  of 
the  parties  under  which  the  reference  was 
made,  the  rule  of  reference,  and  the  writ 
and  pleadings. 

The  plaintiff's  first  connection  with  the 
company  was  in  September,  1888,  when  he 
and  one  Merry  became  the  general  agents  of 
the  company  for  certain  counties  of  the  state. 
They  were  constituted  such  agents  under  a 
written  contract  signed  by  them  as  well  as 
the  company,  dated  September  18,  1888.  "In 
this  contract  [we  quote  from  the  findings  of 
the  referee]  it  was  stipulated  that  their  full 
compensation  for  services  and  work  and  ex- 
penses in  procuring  applications  and  collect- 
ing and  remitting  the  first  year's  premiums 
should  be  a  commission  on  the  first  year's 
premium.  It  was  also  stipulated  that  they 
should  collect  and  be  entitled  to  'collect  the 
renewal  premiums  on  all  policies  obtained  by 
themselves  and  their  agents  under  this  con- 
tract during  the  term  thereof  within  the  lim- 
its of  said  agency,  for  which  collections  the 
said  agents  shall  receive  7%  per  cent  of 
such  renewal  premiums  while  they  retain 
such  agency,  but  not  longer,  as  to  any  pol- 
icy, than  the  person  thereby  Insured  remains 
resident  within  the  territory  of  said  agency.' 
There  was  also  in  the  contract  this  stipula- 
tion: 'In  case  this  contract  is  not  renewed 
at  the  end  of  the  term  upon  as  favorable 
terms  regarding  commissions  as  the  said  com- 
pany Is  at  that  time  contracting  for  similar 
agents,  the  said  company  will  pay  said  agents 
two  years'  renewal  commissions,  less  2  per 
cent  on  the  premiums  collected  on  all  pol- 
icies obtained  under  this  contract  and  then 
in  force  within  the  limits  of  this  contract; 
said  renewal  commission  to  be  paid  quar- 
terly as  premiums  are  paid  and  reported  to 
the  company.  It  is  further  agreed  that,  in 
case  of  disability  by  sickness  or  death  of 
either  of  said  agents,  the  company  will  pay 
two  years'  renewal  commissions,  less  2  per 
cent,  of  the  premiums  collected  on  all  the 
policies  obtained  under  this  contract  and 
then  in  force  within  the  limits  of  this  con- 
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tract,  In  the  same  manner  as  above  men- 
tioned.' 

"There  was  finally  this  stipulation:  It 
Is  farther  understood  and  agreed  that,  upon 
the  discontinuance  of  this  contract  in  any 
way,  all  interest  of  said  agents  in  this  con- 
tract in  commissions  on  premiums  shall  re- 
vert back  to  the  company,  except  as  above 
mentioned,  and  upon  the  deferred  premiums 
on  new  business  unless  otherwise  specially 
agreed.' 

"The  above  contract  by  its  terms  was  to 
continue  till  September  15,  1893;  but,  Mer- 
ry having  withdrawn,  Gooding,  the  plaintiff, 
December  29,  1891,  made  a  new  written  con- 
tract with  the  company  by  which  he  was  ap- 
pointed sole  agent  for  the  same  territory, 
with  like  stipulations  as  to  compensation 
and  payment  of  commissions  oh  renewal 
premiums.  This  contract  was  by  its  terms 
to  continue  till  November  17,  1896;  but  on 
September  80,  1893,  the  company  appointed 
Mr.  Wright  general  agent  for  the  same  ter- 
ritory by  written  contract  to  continue  till 
October  1,  1898,  containing  like  stipulations 
as  to  compensation  and  commissions  on  re- 
newals. Mr.  Gooding,  the  plaintiff,  acqui- 
esced in  this  appointment,  surrendered  his 
contract,  and  accepted  a  subagency  under  Mr. 
Wright,  under  which  subagency  his  service 
was  not  continuous;  there  being  an  interval 
when  he  was  not  acting  under  it  nor  for  the 
company.  Wright  died  in  March,  1896,  and 
May  12,  1896,  the  company  appointed  the 
plaintiff  Gooding  and  Mr.  C.  C.  Chapman  as 
general  agents  for  the  same  and  other  ter- 
ritory. This  contract  by  its  terms  was  to 
continue  until  May  1,  1897,  and  contained 
stipulations  similar  to  those  In  the  prior 
contracts  as  to  compensation  and  payments 
of  commissions  on  renewals. 

"This  last  contract  was  not  renewed  at 
its  expiration  May  1,  1897,  but  Mr.  Good- 
ing continued  for  a  time  to  act  as  the  gen- 
eral agent,  expecting  to  be  reappointed  under 
a  renewal  of  the  written  contract  of  May  12, 
1896. 

"In  November,  1897,  however,  the  company 
appointed  Mr.  Blanchard  general  agent  in  the 
place  of  Mr.  Gooding,  by  the  usual  written 
contract,  but  requested  Mr.  Blanchard  to  re- 
tain the  services  of  Mr.  Gooding  as  subagent 
under  him,  and  so  advised  Mr.  Gooding, 
who  continued  to  work  for  the  company  with 
the  expectation  of  a  favorable  arrangement 
with  Mr.  Blanchard,  as  verbally  proposed. 
Mr.  Blanchard  did  not  take  charge  till  Jan- 
uary 1,  1898.  Some  friction  or  misunder- 
standing arose  between  the  two,  and  the 
draft  of  a  contract  of  subagency  under  Mr. 
Blanchard,  and  prepared  by  him  and  sub- 
mitted to  Mr.  Gooding,  was  deemed  by  the 
latter  unreasonable  and  Impracticable,  and 
be  refused  to  sign  It  Mr.  Blanchard  re- 
fused to  modify  It,  and  after  a  little  while 
requested  Mr.  Gooding  to  give  up  his  keys 
and  leave  the  office,  which  he  did  March 
8,  1808. 


"Throughout  his  employment,  Mr.  Good- 
ing's work  was  generally  satisfactory  to  the 
company  itself;  the  only  criticisms  made  be- 
ing that  he  was  sometimes  slow  in  reporting 
and  remitting  collections.  The  relations,  how- 
ever, between  Mr.  Blanchard  and  Mr.  Good- 
ing became  strained,  and  Mr.  Blanchard  be- 
came convinced  that  Mr.  Gooding  would  not 
work  faithfully  and  efficiently  under  him.  I 
do  not  pass  upon  the  question  whether  such 
was  the  fact,  as  I  deem  It  immaterial.  I 
only  find  that  Mr.  Blanchard  became  con- 
vinced that  such  was  the  fact,  and  from  his 
information  had  some  reason  for  so  believ- 
ing. 

'TThe  company  only  dealt  with  Its  general 
agents,  holding  them  responsible  for  their 
subagents,  and  leaving  them  free  to  select 
their  subagents  and  make  such  contracts 
with  them  as  they  could  agree  upon. 

"The  company  has  paid  Mr.  Gooding  the 
agreed  commissions  on  renewal  premiums  on 
all  the  business  secured  by  him  for  the  com- 
pany from  the  time  of  the  first  application 
obtained  by  him  In  1888  down  to  the  last  in 
1898,  and  for  two  years  after  the  date  of  the 
last.  It  continued  these  payments  without 
reference  to  any  intervals  In  service  or  be- 
tween the  successive  contracts. 

"The  company,  however,  has  refused  to 
pay  commissions  on  any  renewals  since  the 
expiration  of  two  years  from  the  last  serv- 
ice." 

Considering  the  first  count  of  the  declara- 
tion In  which  plaintiff  claims  commissions 
as  due  under  a  contract  to  pay  them,  the  re- 
port shows  that,  during  the  time  covered  by 
the  first  count,  there  were  periods  during 
which  plaintiff  acted  as  general  agent  under 
written  contracts  made  by  defendant,  other 
periods  during  which  plaintiff  acted  as  sub- 
agent  under  written  contracts  entered  into 
by  general  agents  with  plaintiff,  and  still  oth- 
er periods  when  plaintiff  acted  as  agent  or 
subagent  without  contract,  either  written  or 
oral.  The  contracts  of  general  agency  pro- 
vide that  the  full  compensation  of  the  agent 
for  labor  and  disbursements  in  procuring  ap- 
plications and  collecting  and  remitting  the 
first  year's  premiums  was  to  be  a  commis- 
sion on  such  premiums;  that,  as  to  commis- 
sions on  renewal  premiums  on  policies  pro- 
cured by  him  and  his  subagents  during  the 
term  of  the  contract,  the  agent  shall  receive 
7%  per  cent  while  he  retains  such  agency; 
and  that  upon  the  discontinuance  of  the  con- 
tract In  any  way,  all  interest  of  the  agent  In 
commissions  on  premiums  should  revert  back 
to  the  company  "except  as  above  mention- 
ed." The  only  exception  "mentioned"  nec- 
essary to  be  considered  is,  "In  case  this  con- 
tract Is  not  renewed  at  the  end  of  the  term 
upon  as  favorable  terms  regarding  commis- 
sions as  the  said  company  is  at  that  time 
contracting  for  similar  agents,"  the  com- 
pany will  pay  "said  agents  two  years'  re- 
newal commissions,  less  2  per  cent  on  the 
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premiums  collected  on  all  policies  obtained 
under  this  contract" 

[1]  In  all  this  the  contracts  are  clear  and 
unambiguous.  The  plaintiff,  however,  urges 
that  another  interpretation  has  been  placed 
upon  the  contract  in  view  of  the  payment 
and  receipt  of  renewal  premiums  by  defend- 
ant and  plaintiff,  respectively,  until  two 
years  had  elapsed  after  the  latter  ceased  to 
act  in  any  capacity  for  the  defendant  But 
if  the  acts  of  the  parties  in  question  are  evi- 
dence of  an  interpretation  of  the  contracts 
by  the  parties,  the  evidence  cannot  be  per- 
mitted to  vary  their  terms,  since  they  are 
clear  and  unambiguous.  Clarke  v.  Eastern 
Advertising  Co.,  106  Me.  69,  61,  75  Atl.  303 ; 
Bishop  v.  White,  68  Me.  104,  107;  Railroad 
Co.  v.  Trimble,  10  Wall.  (77  U.  S.)  367,  377, 
19  L.  Ed.  948;  Pollock  on  Contracts  (3d  Am. 
Ed.)  672. 

[2]  We  understand  the  plaintiff  to  Invoke 
custom  to  sustain  his  contention.  While  the 
report  of  the  referee  is  silent  as  to  custom, 
there  may  be  evidence  as  to  custom  in  the 
evidence  taken  before  the  referee,  but  it  is 
sufficient  to  say  that  custom  cannot  be  taken 
into  account  where  the  contract  is  express, 
clear,  and  unambiguous.  Stagg  v.  Insurance 
Co.,  10  Wall.  (77  U.  S.)  689,  19  L.  Ed.  1038 ; 
Partridge  v.  Insurance  Co.,  16  Wall.  573,  579, 
21  L  Ed.  229;  Spauldlng  v.  Life  Ins.  Co., 
61  Me.  329,  332}  Norton  v.  University  of 
Maine,  106  Me.  436,  440,  76  Atl.  912;  Mar- 
shall v.  Perry,  67  Me.  78,  83.  See,  also,  Park 
v.  Piedmont  etc.,  Ins.  Co..  48  Ga.  601.  606. 

[3]  The  contracts  of  general  agents  with 
plaintiff  by  which  he  became  subagent  make 
substantially  the  same  provisions  as  to  com- 
pensation, mutatis  mutandis,  as  the  contracts 
already  considered.  Each  stipulates  that 
"nothing  herein  contained  shall  make  or  be 
so  construed  as  to  make  the  said  company 
liable  to  the  said  agent  under  any  of  the  pro- 
visions of  this  contract  or  in  any  manner 
whatever  anything  herein  contained  to  the 
contrary  notwithstanding."  Each  contract 
also  provides  "that  In  the  event  of  the  death, 
resignation,  or  removal  from  office,  of  the 
said  general  agent  the  said  Gooding,  this 
contract  being  then  In  force,  shall  be  enti- 
tled to  two  years'  renewal  commissions  on 
business  already  placed  by  him,  provided  he 
continues  during  such  two  years  to  act  as 
an  agent  for  the  company." 

The  later  subagency  contract  bears  a  rider 
executed  by  a  general  official  of  defendant 
approving  the  contract  in  the  event  of  the 
death,  etc,  of  the  general  agent  to  so  far 
as  to  protect  the  plaintiff  In  the  enjoyment 
of  the  renewal  premiums  specified  therein, 
provided  and  so  long  as  said  Gooding  con- 
tinues to  work  satisfactorily  and  exclusively 
for  the  company.  It  Is  clear  that  this  pro- 
viso does  not  extend  the  period  during  which 
the  commissions  on  renewal  premiums  are  to 
be  paid,  but  Imposes  additional  conditions 
during  the  same  period. 


We  can  come  to  no  different  conclusion  re- 
garding the  claim  of  plaintiff  under  the  sub- 
agency  contracts  from  that  reached  upon  the 
contracts  for  general  agency  above  consid- 
ered. 

[4]  The  remaining  period  of  his  service  the 
plaintiff  acted  under  no  contract  There 
could  therefore  during  this  period  have  been 
no  express  contract  entitling  plaintiff  to  com- 
missions on  renewal  premiums,  and  It  has 
been  held  that  "to  the  absence  of  express 
stipulation  to  the  contrary,  an  agent  is  not 
entitled  to  commissions  on  renewal  premi- 
ums paid  after  the  termination  of  the  agen- 
cy." Spauldlng  v.  Insurance  Co.,  61  Me.  329 ; 
Phoenix,  etc.,  Ins.  Co.  v.  Holloway,  61  Conn. 
310,  60  Am.  Rep.  21 ;  Park  v.  Piedmont  etc., 
Ins.  Co.,  48  Ga.  601;  Frankel  v.  Insurance 
Co.,  158  Ind.  304,  62  N.  B.  703;  Jacobson 
v.  Insurance  Co.,  61  Minn.  330,  63  N.  W.  740; 
Mutual,  etc.,  Ins.  Co.  v.  Charles,  17  Fed. 
Cas.  No.  9976;  and  other  cases.  See  22  Cyc. 
1441. 

[(]  The  second  count  of  the  declaration  is 
a  count  for  money  had  and  received,  and  as 
to  this  count  the  referee  finds  the  following 
additional  facts: 

"The  defendant  company  is  a  mutual  life 
insurance  company  located  In  Wisconsin,  and 
doing  a  large  business  all  over  the  United 
States  and  Canada.  It  fixes  and  did  fix  the 
rates,  the  amount  of  the  Initial  and  annual 
renewal  premiums,  at  such  sums  as  it  deem- 
ed necessary  to  provide  for  the  payment  of 
policies  as  they  might  become  payable,  for 
the  salaries  of  officers  and  compensation  to 
agents,  for  office  and  other  expenses,  and  in 
addition  a  surplus  fund  for  investment  as 
security  for  policy  holders.  In  providing  for 
compensation  to  agents,  the  rate  or  amount 
of  premium  was  fixed  on  the  assumption 
that  commissions  on  annual  renewal  premi- 
ums would  be  paid  the  agent  as  long  as  the 
policy  remained  In  force.  If,  however,  the 
payment  of  these  commissions  upon  any  poli- 
cy ceased  before  the  maturity  or  expiration 
of  the  policy,  the  premium  upon  that  policy 
was  not  reduced  pro  tanto,  but  continued  to 
be  collected  In  full,  and  the  saving  was  car- 
ried to  the  general  surplus  or  distributed 
with  other  savings  in  the  form'  of  dividends 
to  all  the  policy  holders  of  that  class." 

The  payment  of  renewal  premiums  by  poli- 
cy holders  to  defendant  was  coupled  with  no 
promise  or  agreement  on  the  part  of  defend- 
ant to  pay  any  one  to  whom  the  policy  hold- 
ers were  Indebted  They  were  under  no  ob- 
ligation to  the  plaintiff.  If  upon  receiving 
payment  of  renewal  premiums  from  policy 
holders  there  was  any  agreement  by  defend- 
ant, it  was  to  pay  its  own  indebtedness,  if 
such  existed.  Such  payment  by  the  policy 
holders  was  primarily  for  the  benefit  of  de- 
fendant and  but  incidentally  for  that  of 
plaintiff,  if  the  defendant  was  under  obliga- 
tion to  pay  him.  Keene  v.  Sage,  75  Me.  138, 
140.    But  as  we  have  seen,  in  considering 
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the  first  count  of  the  declaration,  defendant 
was  under  no  obligation  to  pay  plaintiff  com- 
missions. If  any  suit  may  be  maintained 
against  defendant  for  the  commissions  in- 
cluded, with  other  estimated  expenses  of  de- 
fendant's business  in  the  renewal  premiums 
paid  by  a  policy  holder  and  not  paid  to  any 
one  because  of  the  absence  of  contract  for 
such  payment,  it  would  seem  that  a  policy 
holder  alone  can  Institute  it. 

We  think  the  plaintiff  cannot  recover  upon 
the  second  count  To  hold  otherwise  would 
be  a  denial  to  defendant  of  liberty  to  make 
its  own  contract  and  maintain  uniform  pre- 
mium rates.  The  fact  that  commissions  are 
Included  In  the  estimate  of  its  expenses  up- 
on which  the  premiums  are  based^annot,  in 
itself,  entitle  an  agent  thereto  any  more  than 
It  would  entitle  a  lessor  to  the  defendant  of 
real  estate  to  rent  after  the  expiration  of 
the  lease  or  to  the  continued  payment  of  the 
same  rent,  although  by  agreement  of  defend- 
ant and  lessor  the  rent  had  been  reduced. 

Judgment  for  defendant,  with  costs  of  ref- 
erence taxed  at  $20.40,  and  costs  of  court  to 
be  taxed  by  the  clerk. 


CARLETON  v.  FLETCHER  et  al 

(Supreme  Judicial  Court  of  Maine.     Dec.  20, 
1912.) 

1  Nkw  Trial  (I  70*)— Hearing  Before  Law 

Court — Verdict— Evidence. 

Where,  in  a  race  horae  owner's  action 
against  race  track  judges  for  willfully  and 
maliciously  suspending  his  horse,  the  evidence 
reasonably  sustained  his  contention,  the  law 
court  on  motion  for  new  trial  could  not  set 
aside  a  verdict  for  plaintiff  as  insufficiently  sup- 
ported, though  defendant's  liability  was  not  free 
from  doubt 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  H  142,  143;    Dec.  Dig.  f  70.*] 

2.  Damages  (|  94*)— Excessive  Recovery — 

Suspension  of  Race  Horse. 
A  recovery  of  $708.15  against  race  track 
judges  for  willfully  and  maliciously  suspending 
plaintiff's  horse  was  not  excessive,  considering 
that  plaintiff's  expenses  to  obtain  reinstatement 
amounted  to  $00  and  that  he  was  entitled  to 
exemplary  damages. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  H  218-221;   Dec.  Dig.  |  94.*] 

Report  from  Supreme  Judicial  Court,  Sag- 
adahoc County,  at  Law. 

Action  by  Frank  W.  Carleton  against  Her- 
bert B.  Fletcher  and  others.  Verdict  for 
plaintiff,  and  the  case  comes  to  the  Law 
Court  on  motion  for  new  trial.  Motion  over- 
ruled. 

Argued  before  WHITEHOUSE,  O.  J.,  and 
SAVAGE,  SPEAR,  CORNISH,  KINO,  and 
HALEY,  JJ. 

A  J.  Dunton,  of  Bath,  and  Frank  A  Mo- 
rey,  of  Lewlston,  for  plaintiff.  Pattangall  & 
Plnmstead,  of  Waterville,  for  defendants. 

PER  CURIAM.  The  plaintiff  brought  this 
action   against    the   defendants   to   recover 


damages  alleged  to  have  been  directly  caused 
by  their  willful  and  malicious  conduct  as 
Judges  of  the  horse  races  In  September,  1911, 
in  suspending  the  plaintiff's  horse,  Baron 
Sldnut  from  competing  over  any  track  of 
the  National  Trotting  Association,  and  also 
the  consequential  damages  resulting  from 
such  suspension.  The  Jury  returned  a  ver- 
dict In  favor  of  the  plaintiff  for  $708.15. 

The  case  comes  to  the  law  court  solely  on 
a  motion  to  set  aside  the  verdict  as  against 
the  evidence.  No  exceptions  were  taken  to 
the  admission  or  exclusion  of  evidence,  or 
to  any  instructions  given  to  the  Jury  by  the 
presiding  Justice. 

In  the  2:20  race  three  horses  were  entered, 
viz.,  Eatherine  Kohl,  Baron  Sldnut,  and 
Roanbird  The  plaintiff  was  the  owner  of 
Sldnut,  and  F.  H.  Wiggln,  superintendent 
of  the  horse  department  of  the  society,  was 
the  owner  of  Roanbird.  A  B.  Russell  was 
the  driver  of  Sldnut  and  Robert  Walte  the 
driver  of  Roanbird.  In  the  fourth  heat  ac- 
cording to  the  testimony  for  the  plaintiff, 
Katherine  Kohl  had  the  pole  with  Sldnut 
next  and  Roanbird  outside.  As  they  went 
down  the  turn,  Walte  driving  Roanbird 
touched  her  with  the  whip  and  swung  up 
against  Sldnut's  wheel  and  onto  his  legs, 
causing  him  to  break  and  run.  Thereupon 
Walte  pulled  away,  and  Russell  got  Sldnut 
back  to  his  stride  and  finished  second  But 
the  defendants,  as  Judges  of  the  race,  set 
Baron  Sldnut  back  for  "foul  driving  and 
interfering"  on  the  part  of  Russell,  his  driver. 
Russell  appeared  before  the  Judges  and  at- 
tempted to  explain  the  incident  according  to 
the  facts,  as  claimed  by  him,  when  he  was 
knocked  down  by  Walte,  In  the  presence  of 
the  Judges,  and  beaten  and  bruised  until 
he  was  unconscious. 

For  this  flagrant  violation  of  the  rules, 
the  judges  not  only  failed  to  impose  upon 
Walte  the  penalty  prescribed  by  the  associa- 
tion or  even  to  administer  a  reprimand,  but 
rendered  their  decision  as  above  stated. 

It  appeared  that  in  this  heat  the  plaintiff's 
horse,  Baron  Sldnut  cast  the  larger  part  of 
one  of  his  shoes;  but  owing  to  the  fact 
that  his  driver  had  been  temporarily  disabled 
by  the  assault  committed  upon  him  by  Walte, 
the  loss  of  the  shoe  was  not  discovered  for 
10  or  15  minutes  after  the  heat  Prompt 
inquiry  and  search  were  then  made  for  a 
blacksmith,  but  when  one  was  found  only 
five  minutes  remained  before  the  fifth  heat 
was  to  be  started  The  judges  thereupon 
required  the  plaintiff  to  have  his  horse 
shod  In  that  time,  or  race  him  without  being 
shod.  The  blacksmith  declared  that  it  was 
impossible  to  put  on  a  shoe  In  five  minutes, 
but  the  judges  ordered  the  fifth  heat  to  go 
on  without  Baron  Sldnut ;  and  the  plaintiff 
claimed  that  the  heat  was  started  and  raced 
after  sunset  in  violation  of  the  rules,  Walte 
being  allowed   to  drive   Roanbird   without 


•for  other  case*  am  sun*  topic-  and  loction  NUMBER  In  Dae.  Dig.  *  Am.  Dig.  Key-No.  Swlea  a  Hep'r  Index** 


Digitized  by 


Google 


396 


88  ATLANTIC  REPORTER 


(Me. 


censure  for  the  past  or  warning  for  the 
future* 

The  next  day  the  plaintiff  "protested'*  this 
action  of  the  judges  In  terms  which  reflected 
upon  their  good  faith.  Thereupon,  by  order 
of  the  Judges,  the  plaintiff's  horse,  Baron 
Sldnut,  and  his  driver,  A  B.  Russell,  "were 
suspended  for  60  days  for  foul  driving  in 
the  fourth  heat" 

But  after  learning  that  they  had  no  author- 
ity to  suspend  the  plaintiff's  horse  for  foul 
driving,  the  judges  Informed  the  plaintiff 
that  if  he  would  withdraw  his  protest  they 
would  withdraw  the  suspension  of  his  horse 
and  driver.  The  plaintiff  declined  to  accept 
this  proposition,  and  10  days  later,  on  the 
plaintiff's  application,  Baron  Sldnut  and  his 
driver,  A  fl.  Russell,  were  temporarily  rein- 
stated by  the  president  of  the  National  Trot- 
ting Association,  and  December  14th,  follow- 
ing, this  action  was  confirmed  by  the  board 
of  review. 

The  plaintiff  also  calls  attention  to  the 
fact  that  F.  H.  Wlggln,  the  owner  of  Roan- 
bird,  by  virtue  of  his  position  as  superin- 
tendent of  the  horse  department,  appointed 
the  defendants  judges  of  the  races,  and  then 
bought  pools  on  his  own  horse  for  the  2 :20 
trot  the  night  before  the  race. 

It  is  claimed  in  behalf  of  the  plaintiff 
that  these  facts  and  circumstances  are  clearly 
established  by  the  evidence.  It  Is  contended 
that  in  setting  back  Baron  Sldnut  for  "foul 
driving,"  in  Ignoring  the  violent  assault  com- 
mitted upon  the  driver,  in  refusing  to  give  the 
plaintiff  an  opportunity  to  have  his  horse 
shod  for  the  fifth  heat,  and  in. ordering  the 
heat  to  be  raced  that  evening  with  Sldnut 
left  out,  the  defendants  were  acting  in  pur- 
suance of  a  preconceived  purpose  to  favor 
Roanblrd  to  the  disadvantage  of  Sldnut  and 
the  detriment  of  the  plaintiff ;  and  it  Is  fur- 
ther contended  that,  In  suspending  the  plain- 
tiff's horse  and  driver  for  60  days  for  foul 
driving,  the  defendants  not  only  acted  ille- 
gally, but  willfully  and  maliciously  in  order 
to  punish  the  plaintiff  for  presuming  to  file 
a  protest  against  their  action. 

[1]  The  defendants  deny  all  of  the  material 
allegations  against  them,  and  insist  that  in 
all  respects  they  acted  in  good  faith  accord- 
ing to  their  best  judgment  As  might  be  ex- 
pected, there  was  a  conflict  of  testimony  In 
regard  to  facts  and  circumstances  connected 
with  the  2:20  race  in  question.  It  was  not 
In  controversy  that  with  respect  to  those 
performing  quasi  judicial  duties,  like  the  de- 
fendants, the  legal  rule  of  judicial  Immunity 
is  limited  by  the  principle  of  good  faith  and 
honest  purpose.  But  the  evidence  to  prove 
that  they  acted  willfully  and  maliciously 
and  in  a  vindictive  spirit  should  be  clear  and 
convincing.  Upon  a  careful  examination  of 
the  printed  testimony,  the  liability  of  the  de- 
fendants does  not  appear  to  be  entirely  free 
from  doubt  But  the  Jury  had  the  advantage 
of  hearing  the  witnesses  and  observing  their 


manner  and  bearing  on  both  direct  and  cross 
examination.  It  was  a  question  which  they 
were  peculiarly  qualified  to  determine,  and 
their  decision  does  not  appear  to  be  so  mani- 
festly wrong  as  to  require  the  Interposition 
of  the  law  court  to  set  It  aside. 

[2]  The  plaintiff  was  subjected  to  sub- 
stantial damages  in  the  expenditure  of  time 
and  money  required  to  obtain  a  reinstatement 
of  his  horse.  According  to  the  plaintiff's 
evidence,  this  Item  alone  was  at  least  $50. 
But  the  plaintiff  was  entitled  to  recover 
punitive  or  exemplary  damages  in  addition 
to  the  actual  damages  sustained.  If  the  jury 
awarded  the  entire  balance  of  the  verdict 
above  $50  as  exemplary  damages,  It  cannot 
be  deemed  excessive.  It  is  therefore  un- 
necessary to  consider  the  question  of  the 
probable  winnings  of  the  plaintiff's  horse  in 
subsequent  races. 

The  certificate  must  be: 

Motion  for  new  trial  overruled. 


BIGELOW  t.  MAINE  CENT.  R.  CO. 

(Supreme  Judicial  Court  of  Maine.     Dec.  20, 

1812.) 
Food  <}  25*)— Sale  on  Dining  Cab— Liabil- 
ities FOB  INJUBIE8. 

A  carrier  of  passengers  is  not  an  insurer 
of  the  quality  of  canned  goods  furnished  on  its 
dining  cars,  and  where  it  serves  canned  goods 
of  a  high  brand,  sold  by  a  reliable  dealer,  guar- 
anteed under  the  Pure  Food  Law  (Act  June 
30,  1906.  c.  3915,  34  Stat  768  [V.  S.  Comp.  St 
Supp.  1911,  p.  1354]),  and  without  defect  dis- 
coverable to  the  eye,  smell,  or  taste,  it  is  not 
liable  for  injuries  to  a  passenger  eating  the 
goods,  which  are  poisonous. 

[Ed.  Note.— For  other  cases,  see  Food,  Cent 
Dig.  §  18;   Dec.  Dig.  |  25.*] 

Report  from  Supreme  Judicial  Court,  Som- 
erset County,  at  Law. 

Action  by  Catherine  Blgelow  against  the 
Maine  Central  Railroad  Company.  Cause  re- 
ported.   Judgment  for  defendant 

Argued  before  WHITEHOUSE,  C.  J.,  and 
SAVAGE,  SPEAR,  CORNISH,  KING,  HA- 
LEY, and  HANSON,  JJ. 

George  H.  Morse,  of  Portland,  for  plaintiff. 
Forrest  Goodwin,  of  Skowhegan,  for  defend- 
ant 

SPEAR,  J.  This  is  an  action  on  the  case 
brought  by  the  plaintiff  against  the  Maine 
Central  Railroad  Company  to  recover  dam- 
ages for  Injury  to  her  health  alleged  to  be 
caused  by  unwholesome  and  poisonous  food 
served  to  her  by  the  defendant  in  its  dining 
car  on  the  25th  day  of  February,  1910.  The 
case  comes  to  the  law  court  on  report  The 
food  specifically  complained  of  was  canned 
asparagus  served  on  toast,  upon  the  con- 
sumption of  which  the  plaintiff  was  Boon  aft- 
er taken  violently  111.  Upon  the  assumption 
that  the  asparagus  was  poisonous,  and  was 
the  proximate  cause  of  the  injuries  of  which 
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the  pijiTiflff  suffered,  la  the  defendant  then, 
under  the  evidence  in  the  case,  liable?  The 
undisputed  evidence  shows  that  the  train 
crew  on  the  dining  car  was  experienced  and 
intelligent.  The  conductor  had  had  a  long 
experience,  and  the  chef  had  served  15  years 
as  a  cook.  The  can  of  asparagus  from  which 
the  plaintiff  was  served  was  purchased  by 
the  commissary  agent  of  the  company,  who 
was  at  the  time  handling  the  dining  car 
service  upon  the  Boston  &  Maine  and  Maine 
Central  Railroads.  He  purchased  this  par- 
ticular can  with  others  either  on  February 
15th  or  17th  of  the  month  In  which  it  was 
served  of  S.  S.  Pierce  Company,  Boston.  It 
was  a  well-known  brand,  called  "The  Red 
Label  Brand,"  and  the  only  kind  used  upon 
the  dining  car.  It  was  guaranteed  by  the 
8.  S.  Pierce  Company  as  pure,  under  the 
Pure  Food  and  Drug  Act  of  1906.  It  was 
bought  by  S.  8.  Pierce  Company  of  a  dealer, 
who  packed  it  expressly  for  that  company. 
It  was  the  highest  grade,  and  bore  the  S.  S. 
Pierce  label.  This  company  sells  a  quarter 
of  a  million  of  this  label  every  year,  and  has 
done  so  for  the  last  10  or  16  years,  and  In 
that  time  no  case  of  poisoning  has  arisen. 
After  this  can  was  purchased,  it  was  proper- 
ly kept  for  either  eight  or  ten  days  until  the 
morning  of  the  accident,  when  it  was  placed 
in  the  custody  of  the  officials  of  the  dining 
car.  This  can,  with  others,  was  sealed. 
None  had  been  opened.  There  was  apparent- 
ly no  defect  in  the  can  or  any  other  indica- 
tions of  imperfection.  It  was  opened  by  the 
chef  and  prepared  in  the  usual  manner.  The 
dining  car  was  inspected  that  morning,  and 
found  perfect  in  every  department  The 
chef  In  opening  the  can  and  preparing  the 
asparagus  discovered  nothing  in  the  appear- 
ance, taste,  or  odor  that  was  not  right  He 
says  it  appeared  perfect  in  every  particular ; 
nor  did  the  waiter  who  served  it  or  the  con- 
ductor who  saw  It  notice  anything.  The 
plaintiff  also  testified  that  it  looked  all  right 
and  tasted  all  right;  that  there  was  nothing 
whatever  to  indicate  any  trouble  with  It  No 
evidence  is  offered  tending  to  show  negli- 
gence on  the  part  of  the  defendant  company 
in  the  purchasing,  preparation,  or  serving  of 
this  asparagus.  The  allegation  in  the  plain- 
tiff's writ  Is  that  it  was  negligently  prepared, 
unwholesome,  and  poisonous,  and  that  the 
defendant  ought  to  have  known  these  facta 
The  plaintiff,  however,  contends,  admitting 
all  these  things  to  be  true,  that  the  strict  rule 
of  law  which  prevails  in  this  class  of  cases 
will  hold  the  defendant  responsible.  It  Is 
claimed,  under  the  plaintiff's  declaration, 
that  It  Is  not  necessary  for  her  to  show  privi- 
ty of  contract  or  negligence,  and  due  care  is 
no  defense ;  that  scienter  need  not  be  alleged, 
and,  if  alleged,  need  not  be  proved;  negli- 
gence need  not  be  alleged,  and,  if  alleged, 
need  not  be  proved ;  that  the  defendant  from 
the  nature  of  its  business  and  calling  was 
bound  to  know ;  that  it  impliedly  represented 


and  guaranteed  that  the  food  was  whole- 
some and  fit  for  consumption,  and  If  it  was 
not  and  the  party  eating  it  was  injured,  it 
was  liable.  In  other  words,  the  plaintiff's 
contention  is  that  the  defendant  la  this  class 
of  cases  Is  an  insurer  of  the  quality  of  the 
food  product  which  it  serves.  We  are  unable 
to  believe  that  this  is  a  sound  rule,  when 
confined  to  the  sale  or  use  of  canned  goods. 

It  has  been  the  boast  of  the  common  law 
that  it  was  able  to  adjust  itself  to  the  inevi- 
table vicissitudes  and  changes  that  occur  in 
the  development  of  industrial  life,  business 
methods,  social  progress,  and  scientific  inven- 
tion. Within  the  last  century  has  appeared 
from  time  to  time  the  discovery  of  devices 
that  have  revolutionized  the  methods  and  ac- 
complishments of  human  effort  The  sub- 
jugation of  steam  and  control  of  electricity, 
and  the  consequent  inventions  for  their  prac- 
tical use,  have  become  instrumental  in  intro- 
ducing an  epoch  in  the  history  of  science. 
Industrial,  commercial,  and  financial  projects 
have  also  assumed  new  forms  and  employed 
new  methods.  Yet  to  the  adjustment  of  all 
the  new  and  varied  relations  arising  from 
the  adoption,  application,  and  use  of  these 
new  agencies  and  new  methods,  the  princi- 
ples of  the  common  law  have  adapted  them- 
selves so  aptly  as  to  render  almost  imper- 
ceptible the  radical  transitions  that  have 
taken  place. 

Of  little  less  Importance  than  the  appear- 
ance of  the  great  achievements  referred  to 
is  the  establishment  and  development  of  the 
canning  industry  in  this  country  and  in  oth- 
er parts  of  the  world.  It  may  be  said  that 
the  art  of  canning,  if  not  Invented  within 
the  last  century,  has,  at  least  assumed  the 
vast  proportions  which  it  has  now  attained, 
within  a  comparatively  few  years.  It  In- 
volves a  unique  and  peculiar  method  of  dis- 
tributing, for  domestic  and  foreign  use,  al- 
most every  product  known  to  the  art  of  hus- 
bandry. The  wholesaler,  the  retailer,  and 
the  user  of  these  goods,  whether  in  the  ca- 
pacity of  caterer,  seller  or  host  sustain  an 
entirely  different  duty,  respecting  a  knowl- 
edge of  their  contents  and  quality,  than  pre- 
vails with  regard  to  knowing  the  quality  of 
those  food  products,  which  are  open  to  the 
inspection  of  the  seller  or  victualer.  With 
reference  to  these  it  may  well  be  considered, 
as  has  been  held,  that  having  an  opportunity 
to  investigate,  and  thereby  to  know  the  qual- 
ity of  their  merchandise,  they  are  charged 
with  a  responsibility  amounting  to  a  practi- 
cal guaranty. 

The  early  rules  of  law  were  formulated 
upon  the  theory  that  the  provision  dealer  and 
the  victualer,  having  an  opportunity  to  ob- 
serve and  Inspect  the  appearance  and  qual- 
ity of  the  food  products  they  offered  to  the 
public,  were  accordingly  charged  with  knowl- 
edge of  their  imperfections.  Winsor  v.  Lom- 
bard, 18  Pick.  (Mass.)  57;  Bishop  v.  Webber, 
139  Mass.  411,  1  N.  B.  164,  52  Am.  Rep.  716. 
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But,  upon  the  state  of  facts  In  the  case  at 
bar,  a  situation  arises  that  cannot  In  the 
practical  conduct  of  the  canning  business  fall 
within  these  rules.  No  knowledge  of  the 
original  or  present  contents  of  a  perfect  ap- 
pearing can  is  possible  in  the  practical  use  of 
canned  products.  They  cannot  be  chemically 
analyzed  every  time  they  are  used.  Accord- 
ingly, the  reason  for  the  rule  having  ceased, 
a  new  rule  should  be  applied  to  the  sale  and 
use  of  canned  goods  that  will  more  nearly 
harmonize  with  what  is  rational  and  just 

The  statement  of  facts  before  us  shows 
that  the  asparagus  served  to  the  plaintiff 
was  of  a  very  high  brand,  sold  by  a  most 
reliable  firm,  guaranteed  under  the  Pure 
Food  Law,  and  without  fault  or  blemish  dis- 
coverable to  the  eye,  to  the  smell,  or  taste. 
It  was  apparently  a  perfect  can  of  what  It 
purported  to  contain.  The  plaintiff  in  Feb- 
ruary must  have  known  It  was  a  canned 
product  when  she  ordered  it  Wlnsor  v. 
Lombard,  18  Pick.  (Mass.)  67.  Upon  her  or- 
der she  was  entitled  to  a  reputable  brand, 
packed  and  inspected  in  accordance  with  ap- 
proved methods,  and  the  law  implied  a  war- 
ranty on  the  part  of  the  defendant  to  fur- 
nish It  This  obligation  was  fully  met  But 
what  was  the  legal  relation  sustained  by  the 
plaintiff  and  defendant  with  respect  to  their 
knowledge,  and  means  of  knowledge,  of  this 
can  of  asparagus?  It  seems  to  us  they  were 
absolutely  mutual.  To  make  this  relation 
clear,  suppose,  by  way  of  illustration,  this 
Identical  can  of  asparagus  had  been  shown 
by  the  defendant  to  the  plaintiff.  Then  what 
are  the  necessary  inferences?  The  defendant 
knew  it  was  a  can  of  asparagus.  The  plain- 
tiff knew  It  was  a  can  of  asparagus.  The 
defendant  knew  it  was  the  Red  Label  Brand. 
The  plaintiff  knew  It  was  the  Red  Label 
Brand.  The  defendant  knew  it  was  put  up 
by  the  S.  S.  Pierce  Company.  The  plaintiff 
knew  It  was  put  up  by  the  S.  S.  Pierce  Com- 
pany. The  defendant  knew  it  was  guaran- 
teed by  the  Pure  Food  Act  The  plaintiff 
knew  it  was  guaranteed  by  the  Pure  Food 
Act  The  defendant  could  discover  no  im- 
perfection about  the  can.  The  plaintiff  could 
discover  none.  The  defendant  observed  no 
fault  with  the  contents.  The  plaintiff  found 
none.  It  therefore  appears  that  it  was  utter- 
ly impossible  for  the  defendant  to  know  any- 
thing more  about  the  contents  of  this  can 
of  asparagus  than  did  the  plaintiff.  With 
regard  to  this  knowledge,  or  means  of  ob- 
taining It,  they  were  upon  a  perfectly  equal 
footing.  The  plaintiff  and  the  defendant 
necessarily  understood  the  situation  pre- 
cisely alike.  There  could  be  no  mistake. 
The  plaintiff  knew,  or  should  be  charged 
with  knowledge,  that  the  defendant  could 
have  no  possible  information  concerning  the 
contents  of  that  can  which  she  did  not 
have.  We  know  of  no  rule  of  law  which  will 
imply  a  warranty  of  that  of  which  it  is  im- 
possible for  a  defendant  to  know  by  the  ex- 
ercise of  any  skill,  knowledge,  or  investiga- 


tion, however  great  In  other  words,  neither 
law  nor  reason  require  impossibilities.  As 
was  said  by  Chief  Justice  Shaw  in  Wlnsor 
v.  Lombard,  18  Pick.  (Mass.)  67,  with  refer- 
ence to  the  Inference  of  an  implied  warranty 
in  a  sale  of  fish:  "In  applying  this  rule  to 
the  present  case,  the  question  is  what  did 
the  parties  mutually  understand  by  their 
contract  as  it  was  reduced  to  writing."  If 
we  apply  this  rule  to  the  case  at  bar,  the 
only  possible  conclusion  is  that  the  parties 
understood  the  matter  precisely  alike,  and 
that  the  defendant  sold,  and  the  plaintiff 
bought  exactly  what  she  ordered.  She  there- 
fore assumed  the  risk  of  Its  imperfections, 
as  there  was  no  possible  way,  either  for  her 
or  the  defendant,  consistent  with  the  prac- 
tical use  of  the  product  to  test  its  quality. 

But  in  this  same  case  the  rule  which  we 
invoke  seems  to  be  sustained  by  analogy  of 
reasoning,  and  the  distinction  made  between 
a  sale  of  provisions,  which  are  open  to  In- 
spection, and  a  sale  of  food  products,  which 
are  packed  under  inspection,  and  calculated 
to  be  offered  In  the  markets  for  sale  In  the 
inspected  packages.  On  page  62  of  18  Pick., 
it  is  said:  "In  a  case  of  provisions,  it  will 
readily  be  presumed  that  the  vendor  intend- 
ed to  represent  them  as  sound  and  whole- 
some, because  the  very  offer  of  articles  of 
food  for  sale  Implies  this,  and  it  may  readily 
be  presumed  that  a  common  vendor  of  ar- 
ticles of  food,  from  the  nature  of  his  calling, 
knows  whether  they  are  unwholesome  and 
unsound  or  not  From  the  fact  of  their  be- 
ing bad,  therefore,  a  false  and  fraudulent 
representation  may  readily  be  presumed. 
But  these  reasons  do  not  apply  to  the  case 
of  provisions,  packed,  inspected,  and  pre- 
pared for  exportation  in  large  quantities  as 
merchandise.  The  vendee  does  not  rely  up- 
on the  supposed  skill  or  actual  knowledge 
of  the  vendor,  but  both  rely  upon  the  skill 
and  responsibility  of  the  inspector,  as  veri- 
fied by  the  brand,  for  all  qualities  which 
the  brand  indicates;  and  for  damage  which 
may  happen  afterwards,  and  against  which, 
therefore,  the  brand  offers  no  security,  the 
vendee  must  secure  himself  by  the  terms  of 
the  contract  and  unless  he  does  so,  or  un- 
less he  Is  deceived  by  a  false  representa- 
tion of  the  present  and  actual  condition  of 
the  commodity,  on  which  he  would  have  a 
remedy  of  a  different  character,  he  must  be 
supposed  to  have  been  content  to  take  the 
risk  on  himself." 

Whatever  may  be  the  rules  of  law,  and 
they  are  not  uniform,  pertaining  to  the  lia- 
bility of  caterers,  victualers,  hotel-keepers, 
or  retailers  of  provisions,  with  respect  to 
the  warranties  implied  from  the  transaction 
of  their  various  kinds  of  business,  there  can 
be  little  doubt  that  in  the  class  of  cases  now 
under  consideration  the  rule  laid  down  by 
Chief  Justice  Shaw  with  respect  to  packed 
and  branded  products  is  the  prevailing  and 
correct  one,  and  should  apply  with  In- 
creased force  to  the  sale  of  canned  goods. 
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What  duties  the  law  may  impose  upon  manu- 
facturers of  food  products,  which  tarn  out 
defective,  we  do  not  assume  to  decide. 

But  in  the  case  at  bar,  upon  the  assump- 
tion that  the  plaintiff  was  made  sick  by  the 
asparagus  furnished  her  by  the  defendant 
company,  it  Is  the  opinion  of  the  court  that 
In  the  absence  of  an  express  warranty  the 
defendant  is  not  liable. 

Judgment  for  the  defendant 


WHITTAKER  v.  SANDFORD. 

(Supreme  Judicial  Court  of  Maine.     Dec.  20, 
1912.) 

1.  Appeal  auto  Ebbob  (I  930*)— Questions 
Reviewable — Presumptions. 

The  court,  in  reviewing  an  exception  to 
the  admission  of  evidence  limited  by  the  trial 
court  in  its  instructions  to  a  specific  issue,  must 
assume  that  the  jury  followed  the  instructions. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |{  3755-3761;  Dec  Dig.  | 
930.*]  . 

2.  False  Imprisonment  (|  28*)— Evidence — 
Admessibilttt. 

A  plaintiff  suing  for  false  imprisonment 
may  show  when  and  how  he  obtained  his  liberty, 
and  may  show  that  he  was  discharged  from 
restraint  by  habeas  corpus  as  a  part  of  the 
history  of  the  transaction. 

(Ed.  Note. — For  other  cases,  see  False  Im- 
prisonment, Cent  Dig.  1 100;  Dec  Dig.  1 23.*] 

3.  False  Imprisonment  (|  23*)— Evidence— 
Admissibility. 

In  an  action  for  false  Imprisonment  based 
on  the  wrongful  detention  by  defendant  of 
plaintiff  on  a  yacht  evidence  that  plaintiff  ob- 
tained her  liberty  on  habeas  corpus  on  applica- 
tion to  a  justice  of  the  Supreme  Court  by  a 
third  person,  without  service  of  the  writ  on  de- 
fendant or  the  commanding  officer  of  the  yacht 
was  admissible  as  bearing  on  the  facts  sur- 
rounding plaintiff  at  the  time  as  tending  to 
show  that  she  was  restrained  of  her  liberty, 
though  defendant  was  not  bound  by  the  adjudi- 
cation. 

[Ed.   Note. — For  other  cases,  see  False  Im- 
prisonment Cent  Dig.  | 100;  Dec  Dig.  |  23.*] 

4.  False  Imprisonment  ({  25*) — Evidence — 
Admissibility. 

Where,  in  an  action  for  false  imprisonment 
based  on  the  wrongful  detention  by  defendant 
of  plaintiff  on  a  yacht  the  evidence  showed 
that  defendant  was  the  leader  of  a  religious 
sect  that  plaintiff's  husband  was  a  minister 
thereof,  that  defendant  induced  plaintiff,  who 
had  formerly  been  a  member  of  but  who  had 
left  it  to  take  passage  on  a  yacht  under  a 
promise  that  she  would  not  be  detained  after 
it  reached  port  that  defendant  on  two  or  three 
occasions  refused  to  furnish  plaintiff  with  a 
boat  to  leave  the  yacht  at  port  and  that  he 
then  said  that  the  question  was  for  her  husband, 
and  defendant  claimed  that  the  captain  and 
other  officers  of  the  yacht  were  in  control  of 
the  boats,  independent  of  defendant  plaintiff, 
in  support  of  the  claim  that  by  virtue  of  the 
peculiar  religious  character  attributed  to  de- 
fendant by  members  of  the  sect  he  possessed 
and  exercised  supreme  control  over  the  members 
on  sea  and  on  land,  could  prove  that  defend- 
ant bad  represented  himself  as  the  second  Elijah 
preparing  the  way  for  the  coming  of  Christ 
and  that  it  was  believed  by  the  members  that 
he  was  the  David  spoken  of  as  the  character 


that  was  to  appear  in  the  last  days  to  prepare 
for  the  coming  of  Christ 

[Ed.  Note.— For  other  cases,  see  False  Im- 
prisonment Cent  Dig.  f  102;  Dec  Dig.  |  25.*] 

5.  False  Imprisonment  (§  6*)— Physical  Re- 
straint—Acts Constituting. 

A  plaintiff,  suing  for  false  Imprisonment 
based  on  her  wrongful  detention  by  defendant 
on  a  yacht  and  alleging  an  unlawful  restraint 
by  force  and  against  her  will,  must  show  an 
actual  physical  restraint,  and  not  merely  a 
moral  influence ;  but  the  refusal  of  defendant  to 
furnish  her  a  boat  to  transfer  her  from  the 
yacht  to  land  was  physical  restraint  sufficient 
to  support  a  recovery. 

[Ed.  Note.— For  other  cases,  see  False  Im- 
prisonment Cent  Dig.  gf  8,  4 ;  Dec.  Dig.  {  6.*] 

6.  False  Imprisonment  (|  81*) — Evidence — 
Sufficiency. 

In  an  action  for  false  imprisonment  based 
on  a  wrongful  detention  by  defendant  of  plain- 
tiff on  a  yacht  evidence  held  to  justify  a  find- 
ing that  defendant  wrongfully  detained  plaintiff 
on  the  yacht 

[Ed.  Note. — For  other  cases,  see  False  Im- 
prisonment Cent  Dig.  {  108;  Dec  Dig.  f  31.*] 

7.  False  Imprisonment  ($  36*)— Damages— 
Excessive  Damages. 

Where  plaintiff,  suing  for  false  imprison- 
ment based  on  her  wrongful  detention  by  de- 
fendant on  a  yacht  showed  that  defendant  re- 
fused to  furnish  her  with  a  boat  to  leave  the 
yacht  though  he  had  power  so  to  do  and  had 
promised  not  to  detain  her  on  the  yacht  and 
there  was  evidence  that  she  was  afforded  the 
liberties  of  the  yacht  and  was  taken  ashore  by 
her  husband  to  do  shopping  and  transact  busi- 
ness at  a  bank,  and  visited  neighboring  islands 
with  her  husband  and  children,  and  she  was 
treated  as  a  guest  except  that  she  was  restrain- 
ed from  finally  quitting  the  yacht  a  verdict 
for  $1,100  was  excessive  and  must  be  reduced 
to  $500. 

[Ed.  Note.— For  other  cases,  see  False  Im- 
prisonment, Cent  Dig.  ||  110,  113-115;  Dec 
Dig.  |  36.*] 
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Frank  W.  Sandford.  There  was  a  verdict 
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Connellan  &  Connellan,  of  Portland,  for 
plaintiff.  H.  B.  Coolldge,  of  Lisbon  Falls, 
and  Oakes,  Pulsifer  &  Ludden,  of  Auburn, 
for  defendant 

SAT  AGE,  J.  Action  for  false  Imprison- 
ment The  plaintiff  recovered  a  verdict  for 
$1,100.  The  case  comes  up  on  defendant's 
exceptions  and  motion  for  a  new  trial. 

The  case  shows  that  for  several  years  pri- 
or to  1910,  at  a  locality  caned  "Shiloh,"  in 
Durham,  in  this  state,  there  had  been  gath- 
ered together  a  religious  sect,  of  which  the 
defendant  was  at  least  the  religious  leader. 
They  dwelt  in  a  so-called  colony.  There  was 
a  similar  colony  under  the  same  religious 
leadership  at  Jaffa,  in  Syria.  The  plaintiff 
was  a  member  of  this  sect,  and  her  husband 
was  one  Of  Its  ministers.    For  the  promotion 
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of  the  work  of  the  "movement,"  as  It  is  call- 
ed, a  Yacht  Club  was  Incorporated,  of  which 
the  defendant  was  president  The  Yacht 
Club  owned  two  sailing  yachts,  the  "King- 
dom" and  the  "Coronet"  So  far  as  this  case 
is  concerned,  these  yachts  were  employed  in 
transporting  members  of  the  movement  back 
and  forth,  between  the  coast  of  Maine  and 
Jaffa. 

The  plaintiff,  with  her  four  children,  sailed 
on  the  Coronet  to  Jaffa  in  1906.  Her  hus- 
band was  in  Jerusalem,  but  came  to  Jaffa, 
and  there,  remained  until  he  sailed,  a  year 
later,  apparently  to  America.  The  plaintiff 
lived  in  Jerusalem  and  Jaffa,  as  a  member 
of  the  colony,  until  March,  1909.  At  that 
time  she  decided  to  abandon  the  movement 
and  from  that  time  on  ceased  to  take  part 
in  its  exercise  or  to  be  recognized  as  a 
member.  She  made  her  preparations  to  re- 
turn to  America  by  steamer,  but  did  not 
obtain  the  necessary  funds  therefor  until  De- 
cember 24,  1909.  At  that  time  the  Kingdom 
was  in  the  harbor  at  Jaffa,  and  the  defend- 
ant was  on  board.  On  Christmas  day  he  sent 
a  messenger  to  ask  the  plaintiff  to  come  on 
board.  She  went  first  being  assured  by  the 
messenger  that  she  should  be  returned  to 
shore.  The  defendant  expressed  a  strong  de- 
sire that  she  Bhould  come  back  to  America 
on  the  Kingdom,  rather  than  in  a  steamer, 
saying,  as  she  says,  that  he  could  not  bear 
the  sting  of  having  her  come  home  by  steam- 
er; he  having  taken  her  out  The  plaintiff 
fearing,  as  she  says,  that  if  she  came  on  board 
the  defendant's  yacht  she  would  not  be  let 
off  until  she  was  "won  to  the  movement" 
again,  discussed  that  subject  with  the  de- 
fendant and  he  assured  her  repeatedly  that 
under  no  circumstances  would  she  be  detain- 
ed on  board  the  vessel  after  they  got  into 
port  and  that  she  should  be  free  to  do  what 
she  wanted  to  the  moment  they  reached 
shore.  Relying  upon  this  promise,  she  board- 
ed the  Kingdom  on  December  28th  and  sailed 
for  America.  She  was  treated  as  a  guest 
and  with  all  respect  She  had  her  four  chil- 
dren with  her.  The  defendant  was  also  on 
board. 

The  Kingdom  arrived  in  Portland  Harbor 
on  the  afternoon  of  Sunday,  May  8,  1910. 
The  plaintiff's  husband,  who  was  at  Shiloh, 
was  telephoned  to  by  some  one,  and  went  at 
once  to  Portland  Harbor,  reaching  the  yacht 
about  midnight  of  the  same  day.  The  Cor- 
onet was  also  in  Portland  Harbor  at  that 
time.  Later  both  yachts  sailed  to  South 
Freeport,  reaching  there  Tuesday  morning, 
May  10th.  From  this  time  until  June  6th 
following  the  plaintiff  claims  that  she  was 
prevented  from  leaving  the  Kingdom,  by  the 
defendant  in  such  manner  as  to  constitute 
false  imprisonment 

The  Exceptions. 
[1-1]  1.  The  first  exception  relied  upon  re- 
lated to  the  admissibility  of  the  record  of 


habeas  corpus  proceedings,  by  virtue  of 
which  the  plaintiff  was  removed  from  the 
Kingdom  by  a  sheriff  on  June  6th,  and  under 
which  she  was  discharged  later.  This  rec- 
ord was  admitted  subject  to  the  defendant's 
objection  and  exception.  Further,  the  pre- 
siding justice  was  requested  to  Instruct  the 
Jury  that  the  habeas  corpus  proceedings  were 
inadmissible  and  must  be  entirely  disregard- 
ed by  them.  The  presiding  Justice  declined 
to  give  the  requested  instruction,  saying: 
"I  have  said  all  that  I  desire  in  regard  to  the 
habeas  corpus.  Ton  have  the  right  to  con- 
sider the  fact  as  bearing  on  the  conduct  of 
the  plaintiff  and  the  situation  under  which 
she  had  applied  for  It"  The  presiding  jus- 
tice in  his  charge  had  already  said:  "It 
is  my  duty  to  say  to  you  that  that  (the  dis- 
charge of  the  plaintiff  on  habeas  corpus)  Is 
not  a  judicial  determination  of  the  question 
Involved  here.  The  defendant  would  not  be 
bound  by  that  adjudication  of  a  single  jus- 
tice under  the  circumstances  of  this  case; 
there  being  no  notice  to  him,  and  he  having 
no  opportunity  to  be  heard  upon  It  You 
have  a  right  I  say  to  you,  for  the  purposes 
of  this  trial,  to  consider  the  fact  that  she 
did  resort  to  this  petition  of  habeas  corpus 
to  obtain  her  release  as  bearing  upon  the 
testimony  and  all  the  circumstances  sur- 
rounding her  at  that  time  as  tending  to  show 
that  she  was  restrained  of  her  liberty."  To 
this  refusal  to  instruct  the  defendant  took 
an  exception.  These  exceptions  will  be  con- 
sidered together. 

The  case  shows  that  on  June  4,  1910,  ap- 
plication was  made  to  a  justice  of  this  court 
for  a  writ  of  habeas  corpus  to  take,  and 
bring  the  court  the  plaintiff  and  her  four 
minor  children,  who  It  was  alleged  were  re- 
strained of  their  liberty  on  a  certain  yacht 
named  Kingdom  by  the  defendant  or  by  the 
captain  or  commanding  officer  of  said  King- 
dom, or  by  the  person  or  persons  In  charge 
of  said  Kingdom.  The  application  was  made 
by  one  Harrlman,  under  the  provisions  of  B. 
S.  c.  101,  |  4,  which  provides  that  application 
may  be  made  "by  any  person."  The  justice 
ordered  "writ  to  issue  as  prayed  for,  return- 
able before  me  at  the  courthouse  in  Auburn, 
and  to  be  heard  on  Wednesday,  June  8,  1910, 
2  p.  m."  The  form  prescribed  by  statute  for 
such  a  writ  contains  the  following  direction 
to  the  officer:  "And  summon  the  Bald  A.  B. 
(the  person  alleged  to  be  holding  the  party 
In  restraint)  then  and  there  to  appear  before 
our  said  court,  to  show  cause  for  taking  and 
detaining  said  C  D.  (the  party  restrained}." 
E.3.C  101,  1 18.  The  order  for  the  writ  to 
issue  therefore  necessarily  embraced  the  di- 
rection in  the  writ  to  the  officer  to  "summon 
the  defendant"  No  further  order  of  notice 
was  necessary.  But  in  the  writ  as  issued  by 
the  clerk,  the  clause  commanding  the  officer 
to  "summon"  the  defendant  was  omitted. 
The  officer  took  the  writ  and  proceeded  to 
the  Kingdom,  then  lying  about  three  miles 
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off  shore.  He  exhibited  the  writ  to  the  plain- 
tiff's husband,  to  whom,  it  is  now  claimed  by 
the  defendant,  he  had  committed  the  care  of, 
and  responsibility  for,  the  plaintiff.  Mr. 
Whittaker  read  it  The  commanding  officer 
asked  to  take  the  writ,  in  order  that  the 
stenographer  could  make  a  copy  of  it  This 
request  was  compiled  with.  But  no  service 
of  the  writ  was  made  on  either  the  defendant 
or  the  commanding  officer.  The  defendant 
himself  was  not  then  on  board  the  Kingdom, 
but  was  on  the  Coronet,  lying  not  far  away. 
The  officer  took  the  plaintiff  and  children, 
and  carried  them  before  the  justice,  who 
after  hearing  discharged  them.  The  defend- 
ant did  not  attend  the  hearing.  But  Mr. 
Whittaker,  the  plaintiff's  husband,  went  to 
Auburn,  and  was  in  the  courthouse  when  the 
bearing  was  had,  but  did  not  go  into  the 
room  where  It  was  being  held. 

It  is  not  necessary  now  to  consider  the 
propriety  or  legality  of  the  discharge,  In  the. 
absence  of  notice  to  the  defendant  The 
presiding  Justice  correctly  Instructed  the  jury 
that  it  was  not  a  judicial  determination  of 
the  question  involved  In  this  case,  which  was 
whether  the  defendant  had  wrongfully  re- 
strained the  plaintiff  of  her  liberty.  He  ex- 
pressly instructed  the  Jury  also  that  the 
defendant  was  not  bound  by  the  adjudication. 
In  considering  the  exception  we  must  as- 
sume that  the  Jury  heeded  the  instruction. 
Limited  in  its  application  as  it  was  by  the 
presiding  justice,  we  think  the  record  was 
admissible.  In  the  first  place,  it  was  proper 
for  the  plaintiff  to  show  when  and  how  she 
obtained  her  liberty.  It  Is  so  closely  con- 
nected with  the  question  of  restraint  as  to 
be  practically  inseparable.  It  was  a  part 
of  the  history  of  the  transaction,  the  conclud- 
ing part  Besides,  the  pith  of  the  proposi- 
tion lies,  not  in  the  discharge,  concerning  the 
effect  of  which  the  jury  were  instructed  fa- 
vorably to  the  defendant  but  in  the  fact 
that  the  situation  was  such  that  resort  was 
had  to  habeas  corpus.  It  was  a  part  of  the 
conduct  of  the  parties.  It  had  a  tendency  to 
show  an  improbability  that  the  plaintiff  was 
free  to  leave  the  yacht  when  she  should 
choose.  The  probative  force  of  it  was  well 
stated  by  the  presiding  justice  In  his  charge, 
in  stating  the  differing  contentions  of  the 
parties.  "It  is  argued  on  the  part  of  the 
plaintiff,"  he  said,  "that  it  is  unreasonable 
and  improbable  to  assert  that  she  was  not 
restrained  of  her  liberty  when  you  find  her 
resorting  to  a  writ  of  habeas  corpus;  that 
if  she  could  have  had  at  any  time  a  boat  to 
go  on  shore  and  be  taken  on  shore,  that  she 
would  not  in  all  human  probability  have  re- 
sorted to,  or  even  acquiesced  in,  the  resort  of 
any  of  her  friends  to  a  writ  of  habeas  cor- 
pus,, for  there  was  no  necessity  for  if  We 
think  the  argument  is  not  devoid  of  merit 
How  much  weight  should  be  given  to  it  was 
'for  the  jury  to  say.  It  will  be  noticed  that 
this  evidence,  as  the  case  was  submitted  by 
85  A.— 26 


the  court  to  the  jury,  was  applied  to  the 
question  of  restraint  of  liberty  by  some  one, 
and  not  to  the  responsibility  of  the  defendant 
for  It    We  think  the  rulings  were  right 

[4]  2.  The  plaintiff  claimed  and  testified 
that  on  two  or  three  occasions  the  defendant 
personally  refused  to  furnish  her  with  a 
boat  so  that  she  could  leave  the  Kingdom; 
that  when  she  wanted  to  go  ashore  "they," 
evidently  referring  to  the  defendant  and 
her  husband,  "had  talked  against  it";  that 
the  defendant  "had  spoken  plainly  that  it 
was  out  of. the  question";  that  when  she 
spoke  to  him  about  it  he  said  he  would 
leave  It  to  her  husband  to  do  what  he  want- 
ed to,  that  he  would  not  take  the  responsi- 
bility of  separating  families,  but  that  when 
she  asked  her  husband  to  take  her  ashore, 
he  replied,  "We  will  see  Mr.  Sandford  about 
it  and  see  what  he  says."  The  plaintiff  con- 
tended that  In  this  way  the  defendant  and 
her  husband  In  effect  played  into  each  oth- 
er's hands,  and  shifted  the  responsibility 
from  one  to  the  other,  while  she  was  the 
victim  of  this  play  of  battledore  and  shuttle- 
cock. It  was  contended  that  by  virtue  of 
the  peculiar  religious  character  attributed 
to  the  defendant  by  those  who  were  in  the 
movement,  of  whom  the  plaintiff's  husband 
was  one,  being  a  minister  of  that  faith,  he 
possessed  and  exercised  supreme  control  over 
the  members,  both  on  sea  and  on  land,  and 
that  his  wish  was  law  both  to  their  wills 
and  consciences,  and  that  the  plaintiff's  hus- 
band, whatever  part  he  took  in  the  matter, 
was  either  merely  the  defendant's  instru- 
ment or  else  was  colleagued  with  him. 

It  therefore  became  pertinent  for  the  plain- 
tiff to  show  the  nature  and  extent  of  the 
defendant's  authority  and  power.  This,  of 
course,  was  only  one  step ;  but  It  was  a  step. 
Another  would  be  to  show  that  the  defendant 
exercised  that  authority  and  that  it  was  ef- 
fective in  restraining  the  plaintiff  of  her  lib- 
erty. 

And  the  plaintiff  was  permitted  to  testify, 
subject  to  exception,  to  the  following  effect: 
Several  years  ago  the  defendant  said  that 
God  gave  him  a  message  that  Elijah  was 
here,  that  he  was  the  second  Elijah,  and 
had  come  to  prepare  the  way  for  the  com- 
ing of  Christ;  that  he  talked  that  to  the 
people  in  the  movement  for  years,  and  that 
they  knew  him  as  Elijah ;  that  later  he  said 
God  gave  him  messages  and  made  him  know 
that  the  Kingdom  of  God  was  established 
again  on  earth,  and  that  God  made  him 
know  that  he  was  to  be  king  among  the 
people,  the  twelve  tribes  of  Israel  scattered 
out  over  all  the  earth,  that  God  scattered 
them  when  they  were  in  Palestine  r  .er  he 
had  brought  them  out  of  the  land  of  Egypt 
that  they  sinned  and  he  scattered  them,  but 
he  said  that  in  the  last  days  they  should  be 
restored  and  brought  back  to  Palestine,  and 
Palestine  should  be  made  a  glorious  land 
again  as  God  Intended  it  to  be,  and  these 
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people  should  be  gathered  up  and  brought 
back  and  restored  to  the  true  religion  of 
Jesus  Christ,  and  that  God  said  in  the  Bible 
among  the  prophesies  that  when  these  days 
come  and  the  people  are  restored  He  is  go- 
ing to  give  them  a  king;  he  said  that  a  king 
shall  reign  and  rule  in  righteousness;  he 
said  that  God  made  him  know  that  be  was 
King  David,  and  that  he  was  to  reign  and 
rule  In  righteousness,  and  that  all  the  earth 
was  going  to  bow  to  him.  And  the  witness 
testified  further  that  all  the  people  in  the 
movement  at  Shllbh,  which  seems  to  have 
been  the  original  home  of  the  movement,  and 
the  place  where  the  plaintiff's  husband  was 
minister,  know  him  as  King  David,  and  call 
him  so. 

In  connection  with  this  exception,  it  may 
be  noticed  that  one  of  the  defendant's  wit- 
nesses, a  member  of  the  movement,  and  ap- 
parently a  frank  and  Intelligent  man,  being 
asked  on  cross-examination  to  explain  why 
the  defendant  is  sometimes  called  King  Da- 
vid, testified  without  objection:  "We  be- 
lieve that  Mr.  S&ndford  Is  the  David  that 
Is  spoken  of  as  the  character  that  Is  to  ap- 
pear in  the  ls-st  days  to  prepare  God's  peo- 
ple for  the  coming  of  Christ" 

Under  the  circumstances  of  this  case,  we 
think  that  the  evidence  objected  to  was  ad- 
missible. We  think  it  is  a  fair  inference 
that  a  person  believed  by  his  followers  to 
possess  the  character  thus  attributed  to  the 
defendant  would  be  very  likely  to  obtain 
the  power  and  Influence  over  them,  which 
It  is  claimed  the  defendant  had.  This  is  not 
a  religious  question,  but  a  question  of  law. 
We  are  not  concerned  in  this  case  with  the 
beliefs  of  the  defendant  and  those  connect- 
ed with  him.  We  do  not  seek  to  Impugn 
in  the  slightest  degree  the  grounds  of  their 
beliefs.  But,  whether  right  or  wrong,  we 
think  that  it  is  clear  that  to  the  trusting 
and  devout  followers  of  such  a  leader,  his 
Influence,  his  will,  bis  wish,  might  easily, 
and  probably  would,  become  paramount  over 
their  minds,  and  would  control  their  actions. 
Besides,  the  question  of  the  nature  and  ex- 
tent of  the  defendant's  control  was  made  rel- 
evant by  the  defendant's  contention  that  the 
captain  and  other  officers  of  the  yacht,  and 
not  the  defendant,  were  In  control  of  the 
small  boats,  and  that  the  control  was  prac- 
tically independent  of  the  defendant  It 
must  be  remembered  that  this  discussion 
goes  only  to  the  admissibility  of  the  evi- 
dence, and  not  to  its  effect  If  In  fact  the 
power  was  not  used  by  the  defendant  to  keep 
the  plaintiff  on  board  the  yacht  against  her 
will,  the  possession  of  the  power  cannot 
count  against  the  defendant. 

[t]  3.  The  plaintiff's  writ  was  brought  In 
a  plea  of  the  case,  but  the  defendant  con- 
tends that  the  declaration  in  her  writ  was 
In  Its  effect  a  declaration  for  trespass  to 
the  person.  The  defendant  requested  the 
court  to  Instruct  the  Jury  that  "to  maintain 


her  action  the  plaintiff  must  show  some  actu- 
al physical  force  exercised  by  the  defendant 
or  by  some  one  acting  as  hla  agent  and  by 
his  authority  to  restrain  her  of  her  liberty." 

We  think  the  defendant's  assumption  in 
his  request  that  the  action  In  effect  is  tres- 
pass to  the  person  Is  without  warrant  In 
argument,  stress  Is  laid  upon  the  use  of  the 
words  "with  force  and  arms."  These  words 
appear  only  In  the  first  and  fourth  counts. 
But  the  record  shows  that  the  court  at  the 
defendant's  request  instructed  the  Jury  that 
the  plaintiff  could  not  recover  under  either 
of  these  counts.  They  are  oat  of  the  case 
now.  In  the  remaining  counts  it  is  alleged 
that  the  unlawful  restraint  was  "by  force 
and  against  the  will  of  the  plaintiff."  The 
court  Instructed  the  Jury  that  the  plaintiff 
to  recover  must  show  that  the  restraint  was 
physical,  and  not  merely  a  moral  Influence; 
that  It  must  have  been  actual  physical  re- 
straint in  the  sense  that  one  Intentionally 
locked  Into  a  room  would  be  physically  re- 
strained but  not  necessarily  involving  phys- 
ical force  upon  the  person ;  that  it  was  not 
necessary  that  the  defendant,  or  any  person 
by  his  direction,  should  lay  his  hand  upon 
the  plaintiff;  that  If  the  plaintiff  was  re- 
strained so  that  she  could  not  leave  the  yacht 
Kingdom  by  the  intentional  refusal  to  fur- 
nish transportation  as  agreed,  she  not  hav- 
ing It  In  her  power  to  escape  otherwise,  it 
would  be  a  physical  restraint  and  unlawful 
Imprisonment  We  think  the  Instructions 
were  apt  and  sufficient  If  one  should,  with- 
out right,  turn  the  key  in  a  door,  and  there- 
by prevent  a  person  in  the  room  from  leav- 
ing, It  would  be  the  simplest  form  of  unlaw- 
ful imprisonment  The  restraint  Is  physical. 
The  four  walls  and  the  locked  door  are  phys- 
ical impediments  to  escape.  Now  is  It  dif- 
ferent when  one  who  is  in  control  of  a 
vessel  at  anchor,  within  practical  rowing 
distance  from  the '  shore,  who  has  agreed 
that  a  guest  on  board  shall  be  free  to  leave, 
there  being  no  means  to  leave  except  by 
rowboats,  wrongfully  refuses  the  guest  the 
use  of  a  boat?  The  boat  Is  the  key.  By 
refusing  the  boat  he  turns  the  key.  The 
guest  is  as  effectually  locked  up  as  if  there 
were  walls  along  the  sides  of  the  vessel. 
The  restraint  Is  physical  The  Impassable 
sea  Is  the  physical  barrier. 

There  are  other  exceptions,  but  the  points 
involved  are  all  covered  by  the  foregoing 
discussion.  The  exceptions  must  all  be  over- 
ruled. 

The  Motion. 

[•]  A  careful  study  of  the  evidence  leads 
us  to  conclude  that  the  Jury  were  war- 
ranted in  finding  that  the  defendant  was 
guilty  of  unlawful  Imprisonment  This,  to 
be  sure,  is  not  an  action  based  upon  the  de- 
fendant's failure  to  keep  his  agreement  to 
permit  the  plaintiff  to  leave  the  yacht  as 
soon  as  It  should  reach  shore.  But  his  duty 
under   the  circumstances  is  an  important 
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consideration.  It  cannot '  be  believed  that 
either  party  to  the  agreement  understood 
that  It  was  his  duty  merely  to  bring  her 
to  an  American  harbor.  The  agreement 
Implied  that  she  was  to  go  ashore.  There 
was  no  practical  way  for  ber  to  go  ashore 
except  in  the  yacht's  boats.  The  agreement 
must  be  understood  to  mean  that  he  would 
bring  her  to  land,  or  to  allow  her  to  get 
to  land,  by  the  only  available  means.  The 
evidence  Is  that  he  refused  her  a*  boat  His 
refusal  was  wrongful.  The  case  leaves  not 
the  slightest  doubt  that  he  had  the  power 
to  control  the  boats,  If  he  chose  to  exercise 
it.  It  was  not  enough  for  him  to  leave  it 
to  the  husband  to  say  whether  she  might 
go  ashore  or  not  She  had  a  personal  right 
to  go  on  shore.  If  the  defendant  personally 
denied  her  the  privilege,  as  the  Jury  might 
find  he  did,  it  was  a  wrongful  denial. 

It  is  shown  that  on  several  occasions  the 
defendant  told  the  plaintiff  she  could  have  a 
boat  when  she  wished ;  but  it  is  also  shown 
by  testimony  which  the  jury  might  believe 
that  each  time  she  made  a  request  for  a 
boat  to  he  used  at  the  time,  she  was  refused. 
The  plaintiff  did  not  ask  the  captain  or  other 
officers  of  the  yacht  for  a  boat  These  officers 
testified  that  they  had  authority  to  let  any 
one  have  the  use  of  a  boat  and  that  with- 
out consulting  the  defendant  We  do  not 
think  the  defendant  can  Justly  claim  that 
■she  should  have  asked  the  officers  under 
him,  If  he  had  himself  denied  her  a  boat. 
And  In  the  one  specific  case  shown  in  the 
evidence,  when  she  did  ask  the  captain  for 
a  boat  to  go  on  shore,  he  referred  the  dis- 
cussion of  the  matter  to  the  defendant  This 
was  at  Malta.  She  apparently  believed  that 
an  appeal  to  the  officers  would  be  useless.  It 
was  not  an  unreasonable  belief. 

The  defendant  did  not  become  a  witness, 
but  it  is  claimed  for  him  that  after  Tuesday, 
May  10th,  he  assumed  no  responsibility 
whatever  for  the  plaintiff,  and  left  her  in 
the  care  of  her  husband,  specifically  saying 
that  he  would  leave  it  to  her  husband  to 
say  whether  she  could  leave  the  yacht 
From  that  date,  he  stayed  on  the  Coronet, 
only  coming  aboard  the  Kingdom  once, 
though  on  that  occasion  she  says  be  refused 
her  the  use  of  a  boat  From  that  date  she 
was  in  the  company  of  her  husband,  though 
they  were  not  living  in  marital  relations. 
She  went  ashore  with  him.  She  visited 
neighboring  islands  with  him.  She  was 
trying  to  persuade  him  to  leave  the  move- 
ment and  make  a  home  for  her  and  their 
children.  He  was  trying  to  persuade  her 
to  become  again  a  member  of  the  movement 
When  on  shore  with  him  she  made  no  effort 
to  escape.  She  says  she  believed  it  would 
be  useless,  and  thus  went  back  to  the  yacht 


with  him.  She  says  that  when  she  did  ask 
her  husband  to  put  her  ashore  to  leave,  he 
replied,  "We  will  see  Mr.  Sandford  about 
it  and  see  what  he  says."  She  further  says 
that  the  defendant  had  told  her  that  "he" 
(her  husband)  "couldn't  do  It"  (put  her  on 
shore). 

Besides  the  evidence  of  express  personal 
refusal  on  the  part  of  the  defendant  we 
think  that  a  Jury  might  well  find  upon  the 
evidence  that  the  defendant  was  strongly 
desirous  that  the  plaintiff  should  not  leave 
the  yacht  probably  for  the  reason  that  he 
hoped  her  husband's  Influence  might  lead 
her  back  into  the  movement  that  the  hus- 
band was  strongly  desirous  of  the  same  end, 
that  if  she  left  the  yacht  she  would  be 
beyond  the  influence  of  her  husband,  that 
the  subject  was  a  matter  of  conversation  be- 
tween the  defendant  and  the  husband,  that 
in  view  of  the  relation  which  the  defendant 
bore  to  the  movement  and  to  the  husband, 
in  view  of  the  mystical  character  attributed 
to  him,  in  view  of  the  manifest  power  pos- 
sessed by  him  over  the  minds  of  the  mem- 
bers, growing  out  of  a  belief  which  we  have 
already  stated,  and  which  the  husband  shar- 
ed in,  the  husband,  If  not  acting  by  express 
mutual  understanding  with  the  defendant 
was  the  minister  of  his  known  will,  with  the 
result  that  the  plaintiff  was  prevented  from 
leaving  the  yacht  that  the  defendant  was 
the  superior,  the  controlling  factor,  by  an 
influence  intentionally  used,  in  keeping  her 
there,  that  he  possessed  the  key  that  would 
unlock  the  situation,  and  that  in  violation  of 
his  duty  he  refused  to  use  it  and  thus  re- 
strained her  of  her  liberty.  If  all  this  was 
true,  the  defendant  is  liable  to  the  plaintiff. 
The  verdict  should  not  be  set  aside  on  that 
ground. 

[7]  But  the  damages  awarded  seem  to  us 
manifestly  excessive.  The  plaintiff,  if  im- 
prisoned, was  by  no  means  in  close  confine- 
ment She  was  afforded  all  the  liberties 
of  the  yacht  She  was  taken  on  shore  by 
her  husband  to  do  shopping  and  transact 
business  at  a  bank.  She  visited  neighboring 
Islands  with  her  husband  and  children,  on 
one  of  which  they  enjoyed  a  family  picnic. 
The  case  lacks  the  elements  of  humiliation 
and  disgrace  that  frequently  attend  false 
imprisonment  She  was  respectfully  treated 
as  a  guest  in  every  way,  except-  that  she  was 
restrained  from  quitting  the  yacht  for  good 
and  all. 

The  certificate  will  be: 

Exceptions  overruled. 

If  the  plaintiff  remits  all  of  the  verdict 
in  excess  of  $500,  within  30  days  after  the 
certificate  is  received  by  the  clerk,  motion 
overruled;  otherwise,  motion  sustained. 
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LINN  WOOLEN  CO.  v.  BROWN. 

(Supreme  Judicial  Court  of  Maine.     Dec  20, 
1912.) 

1.  Trespass  (|  20*)— "Trespass  Quaes  Clau- 
sum" — Gist  of  Action. 

The  gist  of  an  action  of  "trespass  quare 
clausum"  is  the  injury  to  the  possessory  right, 
and  the  action  will  not  lie  unless  plaintiff  was 
in  possession  at  the  time  of  the  alleged  trespass. 

[Ed.  Note. — For  other  cases,  see  Trespass, 
Cent  Dig.  ||  32-17;    Dec.  Dig.  |  20.* 

For  other  definitions,  see  Words  and  Phrases. 
voL  8,  p.  7093.] 

2.  Landlord  and  Tenant  (1 142*)— Trespass 
Quare  Clausum— Party  Entitled  to  Sue 
— Possession  bi  Tenant. 

Where  a  tenant  is  in  possession,  the  land- 
lord may  not  maintain  an  action  of  trespass 
quare  clausum,  except  in  case  of  a  permanent 
injury  to  the  freehold,  but  the  action  must  be 
brought  by  the  tenant 

[Ed.  Note. — For  other  cases,  see  Landlord 
and  Tenant,  Cent  Dig.  ||  509-615;    Dec.  Dig. 

3.  Trespass  (|  20*)— Quare  Clausum — Partt 
Entitled  to  Sue. 

A  tenant  may  not  maintain  an  action  of 
trespass  quare  clausum  against  one  in  posses- 
sion under  a  sublease  from  him. 

[Ed.  Note. — For  other  cases,  see  Trespass, 
Cent  Dig.  ||  32-47;   Dec.  Dig.  |  20.*] 

4.  Landlord  and  Tenant  (|  104*)— Breach 
of  Covenant  Against  Subletting— For- 
feiture— Waiver. 

The  action  of  a  tenant  in  subletting  a  part 
of  the  premises  without  the  consent  of  the  land- 
lord,  in  violation  of  the  lease,  renders  the  lease 
voidable  at  the  option  of  the  landlord,  who  may 
re-enter  for  covenant  broken,  or  may  waive  the 
privilege  and  treat  the  lease  as  subsisting. 

{Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant  Cent  Dig.  |  328;   Dec.  Dig.  1 104.*] 

5.  Landlord  and  Tenant  (|  112*) — Breach 
of  Covenant  Against  Subletting — Re-En- 
try—Forfeiture. 

A  tenant  in  a  lease,  covenanting  against 
subletting  without  the  consent  of  the  landlord, 
sublet  a  part  of  the  premises  without  the  land- 
lord's consent.  The  subtenant  took  possession 
and  made  repairs.  The  treasurer  and  managing 
officer  of  the  landlord  knew  that  fact  but  it 
took  no  steps  to  regain  possession  and  recog- 
nized the  subtenant  as  the  one  in  possession.  It 
purchased  from  him  lumber  sawed  out  in  the  mill 
on  the  premises  and  gave  him  credit  therefor  on 
its  books  and  continued  to  treat  its  lease  with 
the  tenant  as  subsisting  for  many  months. 
Held,  that  the  landlord  waived  its  right  to  re- 
enter for  breach  of  covenant  against  subletting. 
[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant  Cent  Dig.  ||  343-349;    Dec.   Dig.   | 

6.  Landlord  and  Tenant  ({  112*)— Forfei- 
ture for  Nonpayment  of  Rent — Waiver. 

A  landlord  in  a  lease  giving  him  the  right 
to  re-enter  for  failure  to  pay  rent,  who  assigned 
to  a  third  person  rent  due  and  unpaid,  thereby 
recognized  the  lease  as  effective  for  the  term 
covered  by  such  rent  and  waived  the  right  to 
re-enter  for  nonpayment  of  rent 

[Ed.  Note. — For  other  cases,  see  Landlord 
and  Tenant  Cent  Dig.  ||  343-349 ;  Dec.  Dig.  | 
112.*] 

7.  Landlord  and  Tenant  (|  112*)— Forfei- 
ture for  Nonpayment  of  Rent— Waiver. 

Where  a  landlord,  indebted  to  a  subtenant 
in  excess  of  the  rent  about  to  mature,  agreed 
with  the  tenant  to  accept  the  subtenant's  order 
for  the  rent  and  three  days  after  the  maturity 


of  the  rent  the  subtenant  gave  toe  order,  but 
the  landlord  refused  to  accept  it  not  on  the 
ground  that  it  had  not  been  given  on  the  day  of 
the  maturity  of  the  rent  the  landlord  could  not 
forfeit  the  lease  for  nonpayment  of  rent  at  ma- 
turity. 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant  Cent  Dig.  ||  343-349;    Dec   Dig.  | 

8.  Trespass  (t  20*)— Possession  of  Tenant- 
Notice  to  Quit— Change  of  Possession. 
A  notice  to  a  tenant  to  quit  does  not  of 
itself  change  possession,  and  trespass  may  not 
be  maintained  against  the  tenant  before  his 
right  of  possession  is  actually  disturbed. 

[Ed.  Note. — For  other  cases,  see  Trespass, 
Cent  Dig.  ||  32-47;    Dec  Dig.  |  20.*] 

Report  from  Supreme  Judicial  Court,  Som- 
erset County,  at  Law. 

Action  by  the  Linn  Woolen  Company 
against  C.  O.  Brown.  Cause  reported  for 
dual  determination.  Judgment  for  defend- 
ant 

Argued  before  WHITEHOUSE,  C.  J.,  and 
SAVAGE,  SPEAR,  CORNISH,  KING,  and 
HALEY,  JJ. 

J.  H.  Haley,  of  Hartland,  and  George  H. 
Morse,  of  Portland,  for  plaintiff.  Merrill  & 
Merrill,  of  Skowhegan,  for  defendant 

CORNISH,  J.  This  is  an  action  of  tres- 
pass quare  clausum. 

The  plaintiff  corporation  is  the  owner  of 
two  large  woolen  mills  situated  on  what  is 
known  as  the  "lower  dam"  across  the  Sebas- 
tlcook  river  in  Hartland  village.  It  la  also 
the  owner  of  a  dam  situated  about  one-half 
mile  further  up  the  river,  known  as  the  "up- 
per dam,"  on  which  is  a  sawmill  and  con- 
nected with  which  are  a  piling  ground,  yard, 
and  a  novelty  mill;  all  constituting  what  is 
known  as  the  "Moore  property." 

On  June  7,  1909,  the  plaintiff  leased  all 
this  upper  estate  to  Ira  W.  Page,  Jr.,  for 
seven  years  at  an  annual  rental  of  $400,  pay- 
able quarterly.  The  lease  contained  a  cove- 
nant that  the  lessee  should  not  assign  or  un- 
derlet the  premises,  or  any  part  thereof, 
without  the  consent  of  the  lessor  in  writing 
on  the  back  of  the  lease,  and  also  provided 
that  the  lessor  might  enter  to  expel  the  les- 
see if  he  should  fail  to  pay  the  rent  wheth- 
er demanded  or  not  or  if  he  should  violate 
any  of  the  covenants  In  the  lease. 

Page  went  into  possession  of  the  property 
and  operated  the  novelty  mill,  but  it  does  not 
appear  whether  he  ever  operated  the  sawmill 
or  not 

On  September  14,  1910,  he  sublet  a  portion 
of  the  premises,  consisting  of  the  sawmill 
and  machinery  and  a  certain  portion  of  the 
yard,  to  the  defendant  for  the  term  of  one 
year  from  November  14,  1910,  at  a  rental  of 
$400  a  year,  payable  quarterly.  This  Bub- 
letting  was  without  the  written  consent  of 
the  plaintiff,  and  it  appears  that  the  defendant 
at  the  time  he  took  this  sublease  had  knowl- 
edge of  the  covenants  In  the  original  lease 
and  said  he  would  take  his  chances.    During 
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the  following  spring  and  summer  there  was 
more  or  less  complaint  on  the  part  of  the 
plaintiff  of  the  manner  In  which  the  defend- 
ant was  handling  the  water  at  the  upper 
dam;  the  result  being,  as  the  plaintiff  claims, 
that  the  work  at  Its  woolen  mills  was  seri- 
ously Interfered  with. 

The  plaintiff  contends  that  It  did  not  know 
that  the  defendant  was  a  sublessee  until 
about  the  1st  of  June,  1911,  having  assumed 
up  to  that  time  that  he  was  merely  foreman 
for  Page,  the  lessee;  that  It  took  advantage 
of  Page's  failure  to  make  his  quarterly  pay- 
ment of  rent  on  June  7, 1911,  to  claim  a  for- 
feiture; that  on  July  14, 1911,  It  gave  Page  a 
written  notice  to  quit  the  premises  at  the 
expiration  of  80  days  from  July  17th,  or  on 
August  16,  1911;  that  on  July  16th,  or  17th, 
Page  voluntarily  surrendered  the  premises 
to  the  plaintiff,  but  defendant  continued  to 
operate  the  sawmill  until  the  28th  of  August, 
when  a  deputy  sheriff  acting  for  the  plain- 
tiff boarded  It  up  and  prevented  further  oc- 
cupation. On  the  same  day,  August  28, 1911, 
this  action  of  trespass  quare  clausum  was 
brought,  claiming  damages  from  November 
14,  1910,  the  date  when  the  defendant  enter- 
ed into  possession  under  his  sublease. 

At  the  trial,  the  jury  made  a  special  find- 
ing of  fact,  to  the  effect  that  the  plaintiff 
knew  on  February  12,  1911,  of  the  lease  of 
the  sawmill  from  Page  to  Brown,  and  with 
that  finding  the  case  was  reported  to  the  law 
court  for  final  determination. 

The  rights  of  the  parties  depend  upon  cer- 
tain well-settled  principles  of  law,  somewhat 
technical  In  their  nature  and  yet  resting  on 
reason  as  well  as  authority.  A  logical  treat- 
ment of  the  case  works  out  as  follows: 

[1,2]  This  being  an  action  of  trespass 
quare  clausum,  the  gist  of  the  action  is  the 
injury  to  the  possessory  right,  and  the  plain- 
tiff cannot  maintain  the  suit  unless  it  was 
in  possession  at  the  time  of  the  alleged  tres- 
pass. If  a  tenant  was  In  possession,  the 
plaintiff  as  landlord  cannot  prevail,  except 
In  case  of  permanent  Injury  to  the  freehold. 
Moody  v.  King,  74  Me.  497;  Perry  v.  Bailey, 
94  Me.  SO,  46  Atl.  789.  Such  permanent  In- 
jury Is  not  claimed  here. 

[3]  It  follows  therefore  that,  If  the  lease 
to  Page  was  In  force  when  this 'suit  was 
brought,  he  and  not  the  plaintiff  would  be 
the  party  entitled  to  bring  an  action  of  tres- 
pass, and  Page  could  not  bring  it  because 
the  defendant  was  in  possession  under  a  sub- 
lease from  him.  He  certainly  could  not  treat 
his  own  lessee  as  a  trespasser. 

Now  the  lease  to  Page  did  not  expire  by 
its  terms  until  June  7,  1916,  and  It  was  still 
in  force  unless  it  bad  been  forfeited  and  the 
plaintiff  had  entered  for  breach  of  covenant 
and  was  In  possession. 

What  is  tiie  legal  situation  on  this  point? 

[4]  It  cannot  be  disputed  that  in  the  first 
instance  Page  had  no  legal  right  to  sublet 
a  portion  to  Brown  without  the  consent  of 
the  lessor  In  writing  on  the  back  of  the  lease, 


but  his  act  In  doing  so  rendered  the  lease 
voidable  at  the  option  of  the  plaintiff  and 
not  void.  The  plaintiff  could  avail  itself  of 
the  privilege,  and  treat  the  lease  as  at  an 
end,  and  re-enter  for  covenant  broken  If  It 
saw  fit,  or  It  could  waive  this  privilege  and 
treat  the  lease  as  still  subsisting.  Dumpors 
Case,  4  Coke,  119,  1  Smith,  Lead.  Cas.  and 
note;  Webster  v.  Nichols,  104  111.  160;  Shat- 
tuck  v.  Lovejoy,  8  Gray  (Mass.)  204;  Porter 
v.  Merrill,  124  Mass.  634.  And  see  Small  v. 
Clark,  97  Me.  304,  54  Atl.  758. 

[S]  Waiver  Is  a  question  of  fact,  and  It 
is  clear  that  the  plaintiff  waived  this  for- 
feiture. 

All  the  circumstances  combine  to  prove  it 
The  defendant  went  Into  possession  of  the 
sawmill  and  made  repairs  upon  it  In  Novem- 
ber, 1910,  and  the  evidence  fairly  leads  us 
to  believe  that  Mr.  Linn,  the  treasurer  and 
managing  director  of  the  plaintiff  corpora- 
tion, must  have  known  the  fact,  especially  as 
the  defendant  had  previously  talked  with  Mr. 
Heinze,  the  plaintiff's  superintendent,  in  re- 
gard to  leasing  it. 

But  the  jury  have  found  specially  that  the 
plaintiff  knew  of  the  sublease  on  February 
12,  1911,  by  reason  of  a  conversation  that 
took  place  on  that  day  between  Mr.  Linn  and 
the  defendant;  and  the  evidence  warrants 
the  finding.  Yet  the  plaintiff  took  no  steps 
to  regain  possession  of  the  property.  It  vir- 
tually recognized  Brown  as  the  party  in  pos- 
session of  the  sawmill  property.  It  com- 
plained to  him,  not  to  Page,  of  his  manner 
of  using  the  water.  It  purchased  from  him 
lumber  sawed  out  In  the  mill  to  the  amount 
of  $160  and  gave  him  credit  therefor  on  its 
books.  There  is  evidence  to  the  effect  that 
It  sent  Page  to  learn  from  Brown  on  what 
terms  he  would  surrender  his  rights.  In 
short,  having  knowledge  of  the  sublease,  It 
treated  the  sublessee  as  the  party  rightly  in 
possession  of  the  portion  under  that  sublease. 

Moreover,  It  continued  to  treat  its  lease 
with  Page  as  still  subsisting.  It  made  no 
move  to  the  contrary,  and  on  April  14,  1911, 
it  assigned  to  Geo.  M.  Lancey  its  charge 
for  rent  from  March  7,  1910,  to  March  7, 
1911,  which  at  that  time  remained  unpaid, 
thereby  recognizing  the  tenancy  of  Page  up 
to  March  7, 1911,  for  on  no  other  basis  could 
the  rent  be  due. 

The  proof  of  waiver  .of  the  breach  of  cov- 
enant for  subletting  Is  abundant,  and  when 
asked  on  cross-examination  what  covenant 
he  relied  upon  when  he  gave  the  notice  to 
quit  on  July  14,  1911,  Mr.  Linn  replied,  "On 
account  of  his  forfeiture  to  pay  rent" 

The  plaintiff  therefore  cannot  successfully 
rely  In  this  action  upon  the  breach  of  cov- 
enant against  subletting  because  it  never 
availed  Itself  of  its  rights  thereunder. 

This  brings  us  to  the  alleged  re-entry  for 
nonpayment  of  rent 

[•]  On  March  7,  1911,  four  quarters  re- 
mained unpaid,  and  It  was  then  the  right  of 
the  plaintiff,  as  It  had  been  at  the  expira- 
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tion  of  each  of  the  preceding  quarters,  to 
enter  for  breach  of  covenant,  without  mak- 
ing previous  demand;  it  being  so  specified 
in  the  lease.  But  no  such  step  was  taken, 
and  more  than  one  month  later,  namely,  on 
April  14,  1911,  two  days  after  Brown  began 
his  season's  sawing,  as  has  already  been 
stated,  it  assigned  the  bill  against  Page  for 
the  year's  rent  to  George  M.  Lancey.  This 
was  as  effective  a  recognition  of  Page's  ten- 
ancy to  March  7,  1911,  as  if  the  plaintiff  had 
received  the  money  therefor  from  Page.  And 
the  acceptance  of  rent  by  the  owner  from 
either  lessee  or  sublessee,  after  knowledge  of 
the  fact,  Is  regarded  as  strong  if  not  con- 
clusive evidence  of  waiver.  Dendy  v.  Nich- 
oll,  4  C.  B.  N.  S.  376;  Hartford  Wheel  Club 
v.  Travelers*  Ins.  Co.,  78  Conn.  355.  62  Atl. 
207;  Murray  v.  Harway,  56  N.  Y.  337.  Page's 
possession  up  to  March  7th  is  therefore  se- 
cure. 

[7]  The  next  quarter  day  fell  on  June  7th. 
It  appears  that  within  a  day  or  two  prior 
to  June  7th  Page  went  into  the  plaintiff's 
office,  and,  finding  Linn  and  Heinze  there, 
asked  them  if  they  would  accept  Brown's 
order  for  $100  for  the  rent  falling  due  on 
that  date,  as  the  company  then  owed  Brown 
$160  for  lumber  bought  of  him.  Mr.  Heinze 
replied  that  he  thought  there  would  be  no 
doubt  but  that  they  would  accept  it  On  the 
strength  of  that  promise,  Brown  gave  Page 
the  order  on  June  10th",  and  Page  took  it  to 
the  plaintiff;  but  the  plaintiff  refused  to  ac- 
cept it,  not,  however,  on  the  ground  that  it 
had  not  been  paid  on  the  exact  quarter  day. 
Under  these  circumstances,  we  think  the 
court  should  be  slow  to  declare  that  there 
had  been  a  breach  of  covenant  for  nonpay- 
ment of  rent ;  the  money  on  the  7th  of  June 
being  in  the  plaintiff's  hands,  due  primarily 
to  Brown  and  by  him  on  the  10th  ordered  to 
be  retained  by  the  plaintiff  in  payment  of 
the  Page  rent,  in  accordance  with  the  pre- 
vious arrangement  Forfeiture  is  not  a  fa- 
vorite with  the  law,  and  under  circumstanc- 
es like  these  we  decline  to  recognize  It 

[I]  But  even  if  there  was  a  breach  which 
gave  the  plaintiff  a  right  of  re-entry,  it  was 
not  availed  of  by  the  plaintiff.  The  defend- 
ant was  still  In  the  occupation  and  opera- 
tion of  the  sawmill  with  its  appurtenances, 
and  Page  in  the  occupation  and  operation  of 
the  novelty  mill.  This  continued  until  July 
14th,  when  the  plaintiff  served  a  written  no- 
tice upon  Page  "to  quit  and  deliver  up  to  me 
at  the  expiration  of  thirty  days  from  July 
17,  1911,  the  possession  of  the  following  de- 
scribed premises  now  occupied  by  you  and 
belonging  to  me,"  etc.  Then  follows  a  de- 
scription of  the  entire  property  covered  by 
the  original  lease.  This  notice  does  not  claim 
any  possession  by  virtue  of  forfeiture,  but, 
on  the  contrary,  by  its  very  terms  concedes 
the  possession  to  be  then  in  Page,  and  asks 
htm  to  surrender  it  for  no  stated  reason,  on 
August  16th. 


Two  or  three  days  later,  Linn  appeared 
upon  the  premises,  and  Page,  in  his  pres- 
ence at  the  novelty  mill  .and  In  the  presence 
also  of  Brown  at  the  sawmill,  said  that  he 
surrendered  and  forfeited  all  claims  that  he 
had  upon  the  property  to  the  Linn  Woolen 
Company.  Linn  then  ordered  the  defendant 
to  "vacate,"  and  the  defendant  replied,  "Very 
well,"  and  Linn  said,  "Vacate  at  once,"  and 
the  defendant  answered,  "That  is  impos- 
sible." It  is  apparent  that  some  arrange- 
ment had  been  made  by  the  plaintiff  with 
Page  to  go  through  this  farcical  performance 
in  order  to  get  rid  of  Brown,  so  that  Page 
could  retain  the  novelty  mill  and  the  plain- 
tiff regain  possession  of  the  sawmill.  ThU 
is  shown  by  the  new  lease  given  by  the 
plaintiff  to  Page  on  August  17,  1911,  cover- 
ing the  novelty  mill  alone. 

There  was  no  real  Intention  on  Page's  part 
to  surrender  the  whole  property.  In  fact 
he  never  did  surrender  It  for  he  continued 
to  occupy  the  novelty  mill  the  same  after 
this  declaration  as  before,  and  Brown  con- 
tinued to  occupy  the  sawmill.  When  the 
notice  to  quit  expired  on  August  16th,  the 
situation  remained  the  same.  A  notice  to 
quit  does  not  of  itself  change  possession, 
and  there  was  no  change  here  and  no  bona 
fide  re-entry  until  August  28th,  when  the 
sawmill  was  boarded  up  and  the  defendant 
practically  evicted. 

On  the  evening  of  that  day  this  writ  was 
brought 

Page's  right  of  possession  therefore  was 
not  actually  disturbed  under  the  original 
lease  until  August  28,  1911,  and  trespass 
could  not  have  been  maintained  against  him 
before  that  time. 

So  much  for  Page's  right  under  the  lease. 

What  of  the  defendant's,  under  his  sub- 
lease? It  is  this:  As  the  lease  subsisted 
until  that  time  in  full  force,  the  defendant's 
estate  existing  under  It  continued  according 
to  the  terms  of  its  creation.  Shumway  v. 
Collins,  6  Gray  (Mass.)  227-230. 

The  defendant  was  not  a  disseisor.  He 
was  rightfully  In  possession,  unless  the  orig- 
inal lessor  saw  fit  to  assert  his  legal  rights 
in  a  legal  way.  Whether  this  was  done  on 
August  28th  might  well  be  questioned,  but 
certainly  it  was  not  done  at  any  time  prior 
to  that,  and  therefore  the  defendant  was 
not  a  trespasser  at  the  date  of  the  writ 
and  had  not  been  previous  thereto. 

Judgment  for  defendant 


OSCAR  HOLWAX  CO.  v.  BAILEY. 

(Supreme  Judicial  Court  of  Maine.    Dec.  20, 
1912.) 

1.  Appeal  and  Ebbob  (J  1002*)— Vebdict — 
Conclusive  ptess. 

A  verdict  on  conflicting  evidence  and  sus- 
tained by  evidence  not  in  itself  inherently  im- 
probable and  incredible  will  not  be  disturbed 
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by  the  Supreme  Judicial  Court  on  motion  to 
set  it  aside  as  against  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  g§  3935-3937;    Dec  Dig.  8 

2.  Sales  (|  52*)—  Contracts  —  Evidence  — 

sufficiency. 

In  an  action  for  the  price  of  a  car  load  of 
cotton  seed  meal  alleged  to  have  been  sold  by 
plaintiff  to  defendant,  evidence  held  to  support 
a  finding  that  defendant  had  not  contracted  to 
boy. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  U  llfr-144,  1045;  Dec.  Dig.  |  52.*] 

On  Motion  from  Supreme  Judicial  Court, 
Androscoggin  County,  at  Law. 

Action  by  the  Oscar  Holway  Company 
against  Edward  G.  Bailey.  There  was  a  ver- 
dict for  defendant  and  cause  brought  to  the 
Supreme  Judicial  Court  on  motion  to  set 
aside  the  verdict  as  against  the  evidence. 
Motion  for  new  trial  overruled. 

Argued  before  WHITEHOUSE,  C.  J.,  and 
SAVAGE,  SPEAR,  CORNISH,  KING,  and 
HALEY,  JJ. 

M.  S.  Holway,  of  Augusta,  for  plaintiff. 
Charles  W.  Hayes,  of  Foxcroft  and  John  A 
Morrill,  of  Auburn,  for  defendant 

PER  CURIAM.  In  this  action  the  plain- 
tiff sought  to  recover  the  value  of  a  car  load 
of  cotton  seed  meal  alleged  to  have  been 
sold  to  the  defendant,  a  retail  dealer  at  Sil- 
ver's Mills  in  the  town  of  Dexter,  Me.  The 
jury  returned  a  verdict  for  the  defendant, 
and  the  case  comes  to  this  court  on  a  motion 
to  set  aside  as  against  the  evidence. 

The  plaintiff's  contention  is  that  "in  July, 
1910,  it  sold  to  the  defendant  four  car  loads 
of  cotton  seed  meal,  viz.,  two  car  loads  on 
July  7th,  one  for  October  shipment,  and  one 
for  December  shipment,  and  two  car  loads 
on  July  9th,  both  for  November  shipment; 
and  it  Is  claimed  that  the  payments  made  by 
the  defendant  were  for  one  of  the  car  loads 
sold  July  7th  for  October  shipment  and  for 
one  of  those  sold  July  9th  for  November 
shipment.  A  third  car  load  was  forwarded 
to  the  defendant  January  16,  1911,  and,  im- 
mediately after  the  Invoice  of  the  third  ship- 
ment was  received  by  the  defendant,  he 
wrote  a  letter  to  the  plaintiff  stating  that  he 
had  purchased  only  two  car  loads  of  cotton 
seed  meal,  and,  having  already  received 
those,  he  refused  to  accept  the  third  ship- 
ment. The  plaintiff  replied,  reviewing  the 
negotiations  between  them,  and  Insisting  that 
the  defendant  had  purchased  four  car  loads 
and  that  there  was  one  more  due  him  besides 
the  one  then  on  the  track  at  Silver's  Mills. 

Thereupon,  as  the  plaintiff  claims,  imme- 
diately after  the  letter  to  the  defendant  of 
January  19th,  there  was  a  conversation  by 
telephone  between  Jones  and  Arnold,  the 
business  managers  of  the  plaintiff  and  de- 
fendant, respectively,  in  which  Jones  finally 
proposed  that,  if  the  defendant  would  accept 
the  third  car  load  at  Silver's  Mills,  the  plain- 


tiff would  cancel  the  fourth  car  for  (he  De- 
cember shipment ;  and  the  plaintiff  contends 
that  this  proposition  was  accepted  without 
qualification,  and  that  nothing  further  was 
heard  in  regard  to  the  matter  until  several 
weeks  later  the  plaintiff  learned  that  the 
defendant  had  stored  this  car  load  in  a  po- 
tato warehouse,  which  had  been  burned  and 
the  cotton  seed  meal  destroyed.  The  plaintiff 
says  that  the  defendant  then  claimed,  for  the 
first  time,  that,  in  receiving  this  car  load 
and  storing  it  in  the  warehouse,  he  was  act- 
ing as  agent  of  the  plaintiff,  by  virtue  of  an 
agreement  made  with  Nelson  Holway,  the 
plaintiff's  salesman.  Nelson  Holway  denies 
that  the  defendant  was  acting  for  the  plain- 
tiff in  storing  that  car  load.  The  plaintiff 
insists  that  the  reasons  which  Induced  the 
defendant  to  repudiate  the  third  shipment 
were  that  the  demand  for  cotton  seed  meal 
did  not  prove  to  be  as  large  as  he  expected, 
and  that  the  price  had  in  the  meantime  de- 
clined $20  on  a  car  load,  and  that  the  sat- 
isfactory adjustment  of  the  matter  effected 
by  the  conversation  over  the  telephone  would 
never  have  been  disputed  if  the  cotton  seed 
had  not  been  burned. 

On  the  other  hand,  the  defendant  strenu- 
ously insists  that  he  bought  only  two  cars 
In  all,  and  never  agreed  to  purchase  or  ac- 
cept any  more,  and  is  not  liable  to  pay  for 
any  more.  The  orders  of  July  6th  for  two 
car  loads  for  October  and  December  ship- 
ments, respectively,  were  signed  only  by  the 
plaintiff's  salesman  and  not  by  the  defend- 
ant It  is  contended  that  these  were  not 
absolute  and  complete  sales,  but  propositions 
to  be  further  considered  by  the  parties,  and 
that  this  is  clearly  shown  by  the  defendant's 
letter  of  July  12th  in  which  he  stated  the 
result  of  all  prior  negotiations  by  ordering 
"one  car  of  cotton  seed  in  addition  to  one 
car  previously  ordered."  It  Is  said  that  this 
claim  is  confirmed  by  the  defendant's  prompt 
refusal  to  accept  the  third  car  load  ship- 
ped to  him  January  16th  on  the  ground  stat- 
ed in  his  letter  that  "this  Is  an  error,  as  we 
have  got  both  cars  of  cotton  seed  ordered  of 
you  through  Mr.  Holway,  one  to  be  shipped 
October  and  one  December."  The  defend- 
ant's manager,  Mr.  Arnold,  denies  that  he 
ever  agreed  with  the  plaintiff's  Mr.  Jones  to 
accept  the  shipment  of  January  16th  in  con- 
sideration that  the  fourth  car  load  should 
be  canceled,  and  denies  that  he  ever  had  any 
conversation  with  him  after  January  19th, 
or  at  any  other  time,  by  telephone  or  other- 
wise, in  relation  to  such  a  proposition.  Fur- 
thermore, the  defendant  and  Mr.  Arnold  both 
testify  that  an  arrangement  was  made  with 
plaintiff's  salesman,  Nelson  Holway,  to  store 
the  car  load  in  question  in  the  potato  house 
as  the  property  of  the  plaintiff  under  'circum- 
stances from  which  it  is  fairly  to  be  inferred 
that  he  had  authority  to  do  what  it  is  claim- 
ed he  did  do,  and  that  he  went  there  with 
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the  plaintiff's  knowledge  for  the  purpose  of 
making  such  en  adjustment 

Finally  the  defendant  calls  attention  to 
a  fact  which  he  claims  to  be  conclusive  evi- 
dence in  his  favor,  and  that  is  that,  while 
the  other  sales  and  orders  made  and  given 
by  telephone,  or  in  personal  interviews,  were 
subsequently  confirmed  by  letter,  this  alleg- 
ed agreement  by  telephone  to  accept  the  oar 
load  on  the  track  January  16th  was  never 
confirmed  by  letter  or  other  writing,  and 
was  never  afterwards  mentioned  in  any  cor- 
respondence between  the  parties. 

[1,2]  The  testimony  was  conflicting,  and 
the  question  now  before  the  court  is  not 
whether  the  justices,  sitting  in  the  placi  of 
the  jury,  would  have  reached  the  same  con- 
clusion as  the  jury  did,  but  whether  there 
was  evidence,  not  in  Itself  inherently  im- 
probable and  incredible,  which,  if  believed  by 
the  jury,  was  sufficient  to  support  the  ver- 
dict In  favor  of  the  defendant.  It  Is  the 
opinion  of  the  court  that  this  question  must 
be  answered  In  the  affirmative,  and  that  the 
certificate  must  be: 

Motion  for  new  trial  overruled. 


FRANKLIN  TP.  v.  CRANE. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

Nov.  20,  1912.) 

(Syllabus  6y  the  Court.) 

1.  Account  (§  12*)— Collection  of  Taxes— 
Accounting  by  Tax  Collector  —  Equity 
Jurisdiction. 

The  legal  relation  of  a  tax  collector  toward 
the  township  which  he  serves  in  respect  to  tax 
moneys  collected  by  him  for  its  use  is  not  of 
such  a  fiduciary  character  as  to  be  the  subject 
of  equity  jurisdiction,  but  is  rather  that  of  a 
debtor  toward  his  creditor,  and  a  court  of  equity 
will  not  entertain  jurisdiction  of  a  suit  brought 
by  the  township  against  the  collector  for  an 
accounting  by  him  and  the  collection  of  tax 
moneys  unlawfully  appropriated  or  wasted  by 
him,  for  the  reason  that  adequate  remedies 
against  him  to  enforce  such  accounting  and  col- 
lection are  available  at  law. 

[Ed.    Note.— For    other   cases,    see   Account, 
Cent  Dig.  U  62-70;  Dec.  Dig.  |  12.*} 

2.  Discovery  (J  20*)— Grounds  of  Equita- 
ble Jurisdiction— Accounting. 

Discovery  alone  will  not  sustain  a  bill  for 
an  accounting. 

[Ed.   Note. — For  other  cases,   see  Discovery, 
Cent.  Dig.  {  27 ;   Dec.  Dig.  f  20.*] 

3.  Discovery  (f  8*)— Proceedings  in  Equity 
—Grounds  of  Equitable  Jurisdiction. 

The  discovery  prayed  for  by  the  bill  of 
complaint  is  not  such  as  will  give  jurisdiction 
to  a  court  of  equity.  It  relates  solely  to  mat- 
ters of  defense  which  the  complainant  antici- 
pates the  defendant  will  set  up  as  to  the  dis- 
bursements by  him  of  tax  moneys  shown  by  the 
bill  to  have  been  received  by  him,  and  is  not 
matter  sought  for  in  aid  of  the  facts  necessary 
to  establish  complainant's  case. 

[Ed.   Note. — For  other  cases,   see  Discovery, 
Cent.  Dig.  «  8,  9;   Dec.  Dig.  5  &*] 

4.  Equity  (I  29*)— Grounds  of  Equitable 
Jurisdiction— Trusts. 

The  trusts  which  equity  administers  and 
enforces  are  principally  private  trusts  arising 
from  contracts  express  or  constructive,  exhibited 
generally   in   writings,   or  verbal   only,   except 


where  prohibited  by  statute.  A  public  office 
does  not  rest  upon  contract  hut  on  duty,  and 
the  appropriate  forum  for  the  enforcement  of 
official  duties  is  primarily  a  court  of  law— by 
mandamus  if  the  duty  be  clear  and  the  amount 
involved  is  not  fairly  disputable,  or  by  action 
at  law  upon  the  common  counts  if  the  amount 
claimed  be  not  certain  or  fixed. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent 
Dig.  H  89-92;   Dec.  Dig.  |  29.*] 

6.  Towns  (I  69*)— Liabilities  of  Tax  Col- 
lector—Nature and  Fork  of  Proceed- 
ings. 

The  township  records  show  how  much  mon- 
ey came  originally  into  its  officer's  hands,  and, 
while  the  moneys  he  may  have  illegally  dis- 
bursed may  be  unknown,  yet  he  does  not  cease 
to  owe  them  to  the  municipality.  He  is  its 
debtor  to  that  extent  and  the  proper  remedies 
against  him  for  their  recovery  are  those  which 
the  courts  of  law  afford.  The  effect  of  holding 
the  relation  of  the  defendant  to  the  township 
to  be  that  of  a  trustee  and  cognizable  in  equity 
is  to  deprive  him  of  the  right  of  a  trial  by  jury 
and  the  protection  of  the  statute  of  limitations. 
[Ed.  Note.— For  other  cases,  see  Towns,  Cent 
Dig.  |§  101,  102;    Dec.  Dig.  *  59.*] 

Appeal  from  Court  of  Chancery. 

Bill  by  the  Township  of  Franklin,  In  the 
County  of  Gloucester,  against  Mathlas  F. 
Crane.  From  an  order  overruling  defendant's 
demurrer,  he  appeals.    Reversed. 

Austin  H.  Swackhamer,  of  Woodbury,  for 
appellant  Harvey  F.  Carr,  of  Camden,  for 
respondent 

VREDENBURGH,  J.  The  bill  of  com- 
plaint in  this  cause  Is  filed  by  the  township 
of  Franklin,  N.  J.,  against  its  former  tax 
collector. to  obtain  a  decree  for  money  charg- 
ed to  have  been  collected  and  received  by 
him  by  virtue  of  his  office  during  the  years 
1893,  1894,  1895,  1896,  1897,  1898,  1899,  1900, 
1901,  1902,  1903,  1904,  1905,  and  1906,  aggre- 
gating the  sum  of  $153,413.64.  It  charges 
that  after  this  tax  money  was  so  received  the 
defendant  made  many  disbursements  thereof 
without  proper  or  lawful  warrant  or  au- 
thority and  to  divers  persons  unknown  to 
the  complainant.  The  prayer  of  the  bill  la 
that  the  defendant  discover  to  what  persons, 
and  for  what  purposes,  and  upon  what  war- 
rant and  authority  he  paid  out  and  disburs- 
ed the  funds  of  the  complainant  from  time  to 
time,  and  that  he  may  discover  all  vouchers 
or  warrants  for  the  payment  of  funds ;  that 
he  may  account  to  complainant  for  the  mon- 
eys by  him  received  and  disbursed,  and  may 
be  decreed  to  pay  over  and  refund  to  com- 
plainant all  moneys  paid  out  and  disbursed 
by  him  for  the  payment  and  disbursements 
of  which  there  was  no  lawful  or  proper  war- 
rant or  authority.  The  bill  does  not  charge 
that  a  fiduciary  relation  of  any  sort  existed 
between  the  complainant  and  defendant  with 
regard  to  any  of  the  matters  set  up  in  the 
bill  respecting  the  tax  moneys  sought  to  be 
recovered  in  this  suit  nor  that  such  moneys 
were  received  or  disbursed  by  the  defendant 
as  a  trustee  for  complainant  nor  under  any 
relation  partaking  of  the  character  of  either 
a  public  or  private  trust. 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dae.  Dig.  <t  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexes 
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Demurrer  to  the  bill  was  filed  by  defend- 
ant setting'  up,  among  tbe  causes  of  demur- 
rer, that  the  complainant  had  not  by  Its  bill 
stated  such  a  case  as  entitled  It  In  a  court  of 
equity  to  any  discovery  from  defendant,  or 
any  relief  against  him  as  to  the  matters  con- 
tained in  the  bill;  that  the  facts  stated  In 
the  bill  did  not  bring  the  cause  under  any 
head  of  equity  jurisdiction,  and  that  the 
complainant  had  an  adequate  remedy  at  law. 
The  demurrer  was  overruled  by  tbe  learned 
Vice  Chancellor  In  an  opinion  advising  an 
order  to  that  effect  In  it  he  said  that  the 
defendant  was  an  officer  of  the  complainant 
municipality  Intrusted  with  duties  of  a  fidu- 
ciary nature — that  the  relation  between  such 
an  officer  and  the  municipality  is  essentially 
the  relation  of  trustee  and  cestui  que  trust, 
and  that  this  relation  affords  ground  for 
equity  Jurisdiction. 

[I]  We  think  this  conclusion  of  the  Vice 
Chancellor  Is  based  upon  an  unsound  prem- 
ise, and  that  the  relation  of  the  defendant 
toward  the  township  In  respect  to  tax  mon- 
eys collected  by  him  in  the  performance  of 
his  official  duties,  is  not  of  such  a  fiduciary 
nature  as  to  be  the  subject  of  equity  juris- 
diction, but  is  that  rather  of  a  debtor  toward 
his  creditor.     The   Vice  Chancellor  in  his 
opinion  says  that  few  cases  of  bills  in  equity 
against  such  public  officers  for  an  account- 
ing are  to  be  found,  but  that  in  the  case  de- 
cided in  this  court  of  the  Borough  of  Ruther- 
ford v.  Alyea,  54  N.  J.  Eq.  411,  34  Atl.  1078, 
no  suggestion  was  made  of  want  of  jurisdic- 
tion of  the  court  to  require  an  accounting 
from  an  officer  of  a  municipal  corporation 
and  that  he  was  unable  to  distinguish  that 
case  from  the  present.     The  silence  of  the 
opinion  of  this  court  upon  the  point  of  juris- 
diction in  that  case  cannot  I  think  be  regard- 
ed as  having  the  significance  or  effect  at- 
tributed to  it  above.    The  preliminary  and 
controlling  question  In  that  case  was  the 
manifestly  multifarious  character  of  tbe  bill 
as  framed,  and  this  court  met  that  question 
at  the  very  threshold,  and,  deciding  that  it 
was  clearly  multifarious,  ordered  (of  its  own 
motion)  the  dismissal  of  the  bill.    It  is  true 
that  this  court  in  so  deciding  also  found 
other  reasons  why  the  bill  should  not  be  en- 
tertained, holding  inter  alia  that  a  bill  for 
an  account  would  not  be  retained  when  It 
shows  on  its  face  tbe  complainant  Is  inform- 
ed of  all  the  items  of  the  account,  and  no 
relief  is  prayed  with  reference  to  the  balance. 
It  was  nowhere  intimated  In  the   opinion 
that  the  nature  of  the  relation  of  the  defend- 
ant-collector with  the  township  was  fiduciary, 
but  quite  to  the  contrary,  the  court  evident- 
ly regarded  such  relation  as  only  that  of  a 
debtor  to  his  creditor,  the  distinguished  au- 
thor of  the  opinion  remarking  (on  page  413  of 
54  N.  J.  Eq.,  on  page  1079  of  34  Atl.)  that  "an 
ordinary  action  for  money  had  and  received 
would  seem  to  afford  the  complainant  an  am- 
ple remedy."    An  examination  of  the  reports 
of  that  case,  both  In  the  Court  of  Chancery 
(53  N.  J.  Eq.  580,  32  Atl.  70)  and  in  this  court 


(54  N.  J.  Eq.  411,  34  Ati.  1078)  will  make  It 
apparent  that  this  jurisdictional  question 
was  neither  presented  nor  argued  by  counsel, 
and  presumably  for  that  reason  the  opinion 
of  the  courts  do  not  advert  to  such  a  ques- 
tion. 

[4]  The  trusts  which  equity  administers 
and  enforces  are  mainly  private  trusts  aris- 
ing from  contracts  express  or  Implied  in  law, 
exhibited  generally  In  writings,  or  verbal 
only,  except  so  far  as  forbidden  by  the  stat- 
ute of  frauds.  1  Pom.  Eq.  Juris.  8  152;  2  Id. 
087.  A  public  office  does  not  rest  upon  con- 
tract, but  on  duty,  and  tbe  appropriate  fo- 
rum for  the  enforcement  of  official  duties  is 
primarily  a  court  of  law — by  mandamus  if  the 
duty  be  clear,  and  tbe  amount  involved  Is 
not  fairly  disputable  (State  ex  rel.  Meinzer  v. 
Disbrow,  42  N.  J.  Law,  141),  or  by  action  at 
law  upon  the  common  counts  if  the  amount 
claimed  is  not  certain  or  fixed.  All  the  tax 
money  the  defendant  has  paid  out  without 
authority  of  law  he  still  holds  In  legal  con- 
templation to  the  use  of  the  township,  and 
for  that  he  Is  liable  to  respond  in  an  action 
at  law  for  money  had  and  received.  He  can- 
not successfully  defend  that  he  has  paid  the 
moneys  of  tbe  township  to  others  than  those 
lawfully  entitled  to  them.  Manifestly  he  had 
no  more  right  to  disburse  the  tax  funds  with- 
out the  authority  of  the  township,  or  to  per- 
sons not  legally  entitled  to  them,  than  to 
throw  the  money  into  the  sea.  The  defend- 
ant held  toward  the  township  no  trust  rela- 
tion of  any  kind  with  respect  to  tax  moneys 
collected  by  him.  As  to  these,  he  was  neither 
a  public  nor  private  trustee.  While  In  a 
popular  sense  a  public  office  is  often  called 
a  public  trust,  it  is  not  so  In  any  proper  le- 
gal sense,  and  there  is  certainly  no  room  for 
the  position  that  the  relation  of  the  collect- 
or to  the  township  was  that  of  a  trustee  ad- 
ministering a  private  trust 

[6]  The  records  kept  by  the  township  show 
precisely  how  much  money  came  originally 
into  its  officer's  hands,  and,  while  the  sums 
of  money  he  may  have  illegally  disbursed 
may  be  unknown,  yet  be  does  not  cease  to 
owe  them  to  the  municipality.  He  was  Its 
debtor  to  that  extent,  and  the  remedies 
against  him  for  their  recovery  are  those 
which  the  courts  of  law  fully  afford.  The 
effect  of  holding  that  the  relation  of  the  de- 
fendant to  the  township  was  that  of  a  trustee 
and  cognizable  in  equity  Is  to  deprive  him 
of  the  right  of  a  trial  by  jury,  as  well  as  to 
take  away  from  him  the  protection  of  the 
statute  of  limitations.  In  an  early  leading 
case— Foley  v.  Hill,  2  H.  L.  Cas.  28— it  was 
held  by  the  House  of  Lords  that  the  re- 
lation of  banker  and  customer  Is  not  fidu- 
ciary in  its  character,  but  was  regarded  by 
the  able  equity  judges  who  decided  the  case 
(including  Lords  Campbell  and  Brougham) 
aa  that  of  debtor  and  creditor.  The  doctrine 
of  this  decision — that  the  relation  of  the 
banker  and  its  customer  is  not  fiduciary  in 
its  character— Is  applicable,  I  think,  to  the 
situation  of  the  tax  collector  who  la  a  cus- 
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todlan  of  the  tax  moneys  of  the  township. 
He  Is  a  debtor  to  the  township  to  the  extent 
of  Its  money  In  his  keeping,  precisely  as  is 
the  banker  a  debtor  to  his  depositor  to  the 
extent  of  the  deposits  in  the  hands  of  the 
former.  For  default  In  their  payment  to  the 
depositor  upon  his  demand,  It  Is  not  open 
to  dispute  that  the  banker  would  be  liable 
for  them  in  a  suit  at  law.  Prof.  Pomeroy  in 
1  Eq.  Jurisprudence,  par.  178,  states  the  gen- 
eral rule  thus:  "Where  the  primary  right  of 
the  plaintiff  is  purely  legal,  arising  either 
from  the  nonperformance  of  a  contract,  or 
from  a  tort,  and  the  money  sought  to  be  re- 
covered as  a  debt  or  as  damages,  and  the 
right  of  action  is  not  dependent  upon  or 
connected  with  any  equitable  feature  or  In- 
cident, such  as  fraud,  mistake,  accident, 
trust,  accounting,  or  contribution,  and  the 
like,  full  and  certain  remedies  are  afforded 
by  actions  at  law,  and  equity  has  no  juris- 
diction. These  are  cases  especially  within 
the  sole  cognizance  of  the  law."  Respecting 
the  feature  of  accounting  above  excepted 
from  the  general  rule,  he  adds,  as  follows, 
viz. :  "Whenever  an  action  at  law  will  fur- 
nish an  adequate  remedy,  equity  does  not 
assume  jurisdiction  because  an  accounting  Is 
demanded,  or  needed,  nor  because  the  case 
Involves  or  arises  from  fraud,  nor  because 
a  contribution  is  sought  from  persons  joint- 
ly indebted,  nor  even  to  recover  money  held 
in  trust,  where  an  action  for  money  had 
and  received  will  lie."  That  the  courts  of 
law  will  furnish  the  complainant  the  adequate 
relief  just  Indicated  by  Pomeroy  can,  I 
think,  be  easily  displayed.  Among  thea  of- 
ficial duties  required  by  our  statute  of  the 
township  collector  (4  Comp.  Stat.  1910,  p. 
5678,  |  17)  are  the  following:  "The  col- 
lector shall  on  or  before  the  fifth  day  of 
February,  annually  make  to  the  township 
committee  and  file  with  the  township  clerk, 
a  full  and  detailed  account  of  his  receipts 
and  disbursements  as  such  collector  for 
the  next  preceding  fiscal  year,  the  names  of 
all  persons  delinquent  in  the  payment  of 
their  taxes  at  the  close  of  such  fiscal  year 
together  with  the  amount  of  taxes  due  from 
them  respectively,  which  account  shall  be  in 
writtng  and  verified  by  his  oath."  The 
township,  by  force  of  this  statute,  has  cer- 
tainly a  clear  remedy  by  a  writ  of  mandamus 
issuing  out  of  the  Supreme  Court  to  compel 
its  collector  (In  the  event  be  has  neglected 
or  refused  to  perform  his  duty)  to  file  with 
its  clerk  In  writing  under  oath  the  account 
of  his  receipts  and  disbursements  of  tax 
moneys  which  it  Is  now  seeking  to  obtain  by 
a  resort  to  equity.  Not  only  so,  but  (unless 
there  is  a  fair  question  of  dispute  as  to  the 
amount}  to  also  compel  him  to  perform  his 
further  duty  to  pay  over  to  the  township  the 
amount  of  the  tax  funds  which  either  are, 
or  should  be,  in  his  hands.  State  v.  Disbrow, 
supra.  If  In  such  a  mandamus  proceeding 
it  should  appear  there  exists  a  fairly  dis- 
putable question  as  to  the  amount  of  such 


moneys  due  from  him,  and  the  mandamus 
proceeding  should,  for  that  reason,  fall  short 
of  complete  relief,  the  township  has  the  ad- 
ditional and  adequate  remedy  to  recover 
from  him  what  may  be  due  it  by  an  action 
at  law  against  him  for  money  had  and  re- 
ceived. I  think  the  adequacy  of  these  two 
remedies,  supplementing  each  other,  must  be 
conceded,  and  that  further  discussion  on 
this  head  is  uncalled  for,  except  to  quote  from 
the  case  of  Smith  (Appellant)  v.  Chosen  Free- 
holders of  Essex  (Respondent)  48  N.  J.  Eq. 
627,  23  Atl.  268,  where  Chancellor  Magie,  ex- 
pressing the  opinion  of  this  court,  said:  "The 
Hne  of  division  between  legal  and  equitable 
remedies  is  fixed  In  this  state  by  a  long  course 
of  precedents,  and  even  legislative  authority 
is  forbidden  to  intermingle  these  remedies  by 
the  constitutional  prohibition  against  inter- 
ference with  the  ancient  jurisdiction  ot  the 
courts.  *  *  »  The  result  is  that  respond- 
ent on  its  own  statements  has  an  adequate  and 
complete  remedy  at  law  and  may  not,  there- 
fore, maintain  this  bill  against  appellant."' 

[2]  It  is  urged  that  the  complainant's  bill 
should  have  been  sustained  because  of  the 
discovery  prayed  for,  but  it  is  well  settled 
that  discovery  alone  will  not  sustain  a  bill 
for  an  accounting.  The  opinion  below  con- 
cedes that  the  bill  cannot  be  entertained  as 
a  bill  for  an  accounting  upon  the  sole  ground 
that  It  sought  a  discovery,  and  the  case  there 
cited  of  Daab  v.  N.  T.  Cent  Ry.,  70  N.  J. 
Eq.  489.  62  Atl.  449,  fully  supports  that  view. 
The  decision  of  the  Court  of  Chancery  in  that 
case  holds  that,  where  the  primary  rights 
of  the  complainant  for  the  enforcement  of 
which  a  suit  in  equity  is  brought  are  strict- 
ly legal,  the  mere  fact  that  the  bill  prays  for 
a  discovery  presents  no  ground  for  extendi  ug 
the  jurisdiction  of  equity  to  compel  the  de- 
fendant to  account  This  principle  is  fully 
sustained  by  the  numerous  authorities  re- 
ferred to  on  page  491  of  the  cited  opinion, 
and  Is  in  accord  with  the  views  we  entertain 
and  which  we  have  above  Intended  to  ex- 
press. 

[S]  The  discovery  especially  prayed  for  by 
the  bill  is  not,  we  think,  such  as  will  give 
jurisdiction  to  a  court  of  equity.  It  relates 
entirely  to  matters  of  defense  which  the 
complainant  anticipates  the  defendant  will 
interpose  as  to  the  payments  and  disburse- 
ments by  him  of  tax  funds  charged  by  the 
bill  to  have  been  received  by  him,  and  is  not 
matter  sought  for  in  aid  of  the  facts  neces- 
sary to  establish  complainant's  case.  The 
right  of  discovery  is  thus  expressed  in  1 
Daniell's  Ch.  PL  ft  Prac.  p.  606,  viz.:  "The 
principle  upon  which  the  cases  proceed  is 
that  the  right  of  a  plaintiff  in  equity  to  the 
benefit  of  a  defendant's  oath  is  limited  to  a 
discovery  of  such  material  facts  as  relate  to 
the  plaintiff's  case,  and  does  not  extend  to  a 
discovery  of  the  manner  in  which,  or  of  the 
evidence  by  means  of  which,  the  defendant's 
case  is  to  be  established,  or  to  any  discovery 
of  the  defendant's  evidence."    Daniell's.  an- 
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pra,  p.  606,  and  authorities  cited  in  note  (2) 
■on  that  page;  2  Story's  Equity  Jar.  {  1497; 
Gelston  v.  Hoyt,  1  Johns.  Ob.  (N.  Y.)  548. 
The  bill  does  not  show  that  the  facts,  dis- 
covery of  which  Is  sought,  are  necessary  to 
complainant's  case,  and  not  facts  by  which 
the  defendant  Intends  to  establish  his  case. 
They  should  relate  to  the  case  of  the  party 
presenting  them,  and  are  not  to  be  used  for 
the  mere  purpose  of  prying  Into  the  case 
of  the  adversary.  14  Cyc.  315,  354,  and 
cases  there  cited ;  Wolters  v.  Fidelity  Trust 
Co.,  65  N.  J.  Law,  130,  132,  46  Atl.  627. 

The  order  overruling  the  demurrer  Is  for 
•the  reasons  given  reversed. 


FRANKLIN  TP.  r.  TRAMMELL.    SAME  v. 

LOWDER.     SAME  v.  DOWNS. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

Nov.  20,  1912.) 

Appeal  from  Court  of  Chancery. 

Actions  by  the  Township  of  Franklin  against 
-one  Trammell,  one  Lowder,  and  one  Downs. 
Judgment  for  plaintiff  overruling  demurrers, 
and  defendants  appeal.    Reversed. 

Austin  H.  Swackhamer,  of  Woodbury,  for 
appellants.  Harvey  F.  Carr,  of  Camden,  for 
respondent 

PER  CURIAM.  The  pleadings  in  those  three 
suits  are  essentially  the  same  as  those  in  No. 
75,  between  Mathias  F.  Crane,  appellant,  and 
the  same  township,  respondent  (85  Atl.  408), 
and  were  argued  together  under  written  stipula- 
tions of  counsel. 

The  orders  overuling  the  demurrers  in  each 
case  under  review  in  above  appeals  should  be 
reversed  for  the  reasons  expressV'd  in  the  opin- 
ion of  this  court  filed  at  this  term  in  the  appeal 
of  said  Crane. 


OLDENBURG  ft  KELLEY,  Inc.,  T.  REGES- 
TER  et   al. 

(Court   of    Appeals    of   Maryland.      June    13, 
1912.) 

1.  Mortgages  (8  369*)  —  Trustee's  Sale  — 
Defect  in  Title  —  Rescission  by  Tub- 
chaseb. 

Where  trustees  in  a  deed  of  trust  sold 
the  land  for  $10,600,  the  existence  of  an  un- 
released  mortgage  on  the  land  for  $15,000, 
discovered  by  the  purchaser  after  the  sale, 
afforded  such  purchaser  ground  for  rescis- 
sion, since  the  incumbrance  could  not  be  sat* 
isfied  from  the  purchase  money. 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent  Dig.  if  1093-1100;   Dec.  Dig.  {  369.*] 

2.  MOBTGAGES    (§   373*)  —  TbUSTEE'S    SALE  — 

Defects  in  Title— Taxes  and  Interest. 
The  purchaser  at  a  sale  by  a  trustee  in 
a  deed  of  trust  of  land,  which  had  been  de- 
stroyed by  fire,  agreed  that  May  8,  1910,  should 
be  the  date  for  final  ratification  of  the  sale, 
and  that  he  would  pay  interest  on  the  balance 
of  the  purchase  price  from  that  date,  the  par- 
ties to  adjust  taxes,  and  ground  rent  from  that 
date.  Before  the  time  for  ratification,  an  un- 
released  mortgage  for  $15,000  was  discovered, 
and  a  creditor's  exception  to  ratification  was 
filed,  and,  while  the  purchaser  endeavored  to 
complete  the  sale,  the  trustees  made  no  ef- 
fort to  have  a  release  of  the  mortgage  entered 
of  record,  and  thereby  delayed  the  final  rati- 
fication of  sale  until  October,  1910.  The  pur- 
chase price  was  $10,600.  Held,  that  on  the 
equities  of  the  case  the   trust  estate,   rather 


than  the  purchaser,  should  bear  the  Interest 
taxes,  and  ground  rent  after  the  date  first  fixed 
for  ratification. 

[Ed.  Note. — For  Vther  cases,  see  Mortgages, 
Cent  Dig.  §  1104;  Dec.  Dig.  5  373.*] 

Appeal  from  Circuit  Court  of  Baltimore 
City;   Carroll  T.  Bond,  Judge. 

Action  by  Oldenburg  &  Kelley,  Incorporated, 
against  Samuel  W.  Regester  and  another,  trus- 
tees. From  an  order  disallowing  their  claim, 
plaintiff  appeals.     Reversed  and  remanded. 

Argued  before  BOYD,  C.  J.,  and  BRISCOE, 
BURKE,  THOMAS.  PATTISON,  URNER, 
and  STOCKBRIDGE,  JJ. 

George  Washington  Williams  and  John  H. 
Richardson,  both  of  Baltimore,  for  appellant 
George  R  Gaither,  of  Baltimore,  for  appelleea 

URNER,  J.  In  March,  1910,  the  appellants 
purchased  for  the  sum  of  $10,600  from  the 
appellees,  as  trustees  under  a  deed  of  trust 
for  the  benefit  of  the  creditors  of  the  gran- 
tor, a  lot  of  ground  in  Baltimore  upon  which 
were  the  ruins  of  a  business  building  which 
had  been  destroyed  by  Are.  The  sale  was 
reported  by  the  trustees  to  the  circuit  court 
for  Baltimore  City,  whose  jurisdiction  in 
the  premises  had  been  previously  Invoked. 
The  date  fixed  by  order  nisi  for  final  ratifica- 
tion was  May  8,  1910.  A  deposit  of  $500  was 
made  by  the  purchasers,  and  there  appears 
to  have  been  an  agreement  that  they  should 
pay  interest  on  the  balance  of  the  purchase 
money  from  the  day  of  sale  and  that  the 
taxes  and  ground  rent  on  the  property  should 
be  adjusted  as  of  that  date.  Before  the 
time  for  the  final  ratification  arrived,  an 
examination  of  the  title  was  made  by  coun- 
sel for  the  purchasers,  and  it  was  found  to 
be  subject  to  a  recorded  mortgage  for  $15,- 
000.  An  exception  to  the  sale  was  filed  by 
the  vendees  on  account  of  this  Incumbrance, 
and  one  of  the  creditors  of  the  estate  also 
excepted  on  the  ground  that  the  sale  bad 
been  made  for  an  inadequate  price.  The 
mortgage  had  been  paid  prior  to  the  sale,  and 
a  release  had  been  executed  and  was  ready 
to  be  recorded;  but  the  appellants  were  not 
informed  of  these  facts  until  some  time  in 
July,  1910.  Both  the  exceptions  referred  to 
were  voluntarily  dismissed,  and  the  sale  was 
ratified,  in  October,  1910,  and  the  balance 
of  the  purchase  money  was  paid  early  in  the 
following  month.  At  the  time  of  the  settle- 
ment the  appellants  objected  to  paying  in- 
terest for  the  period  of  the  delay  in  the  rat- 
ification and  claimed  the  right  to  deduct 
from  the  purchase  price  proportionate 
amounts  of  the  taxes  and  ground  rent  for 
the  same  period.  The  trustees  insisted  upon 
a  settlement  in  conformity  with  the  original 
terms  of  sale,  and  the  purchase  money  was 
accordingly  paid  in  full  with  interest  from 
May  8th;  the  right  being  reserved  to  the 
appellants  to  claim  reimbursement  for  the 
disputed  charges  out  of  the  fund  when  audit- 
ed for  distribution.  A  claim  for  that  pur- 
pose was  duly  filed.  Its  items  were  $257.55 
for  interest,  $218.65  for  ground  rent,  and 
$396.78   for   taxes,    covering  the  period  in 
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question.  The  claim  was  disallowed  by  the 
auditor,  and  exceptions  filed  by  the  appel- 
lants to  his  report  were  overruled  by  the  cir- 
cuit court 

The  only  testimony  upon  the  exceptions 
was  that  given  by  Mr.  Oldenburg,  one  of  the 
purchasers,  and  by  Mr.  Richardson,  their 
counsel.  It  appears  that,  after  discovering 
the  mortgage  and  excepting  to  the  ratifica- 
tion of  the  sale  for  that  reason,  Mr.  Rich- 
ardson made  repeated  but  unsuccessful  ef- 
forts to  obtain  some  further  Information  on 
the  subject  On  July  5th  he  wrote  counsel 
for  the  trustees  that  the  purchasers  "have 
had  this  money  ready  since  the  sale  should 
have  been  ratified  in  the  early  part  of  May, 
1910,  and  we  do  not  propose  to  be  held  for 
any  expense  or  Interest  that  has  accrued 
since  that  time.  We  are  ready  to  settle  this 
matter  at  any  time  you  put  the  title  in  shape. 
I  would  thank  you  to  give  this  matter  your 
attention,  as  we  want  to  make  some  Improve- 
ments in  the  building,  and  we  can  do  noth- 
ing as  long  as  it  is  In  present  shape."  Some 
days  later  Mr.  Richardson  was  Informed  that 
the  mortgage  was  satisfied;  but  there  Is 
nothing  to  show  that  it  was  released  of  rec- 
ord prior  to  the  time  of  the  ratification  of 
the  sale.  Upon  learning  that  the  mortgage 
was  paid,  the  counsel  for  the  purchasers  di- 
rected his  attention  to  the  creditors'  excep- 
tions to  which  we  have  referred.  The  dis- 
position of  these  exceptions  was  delayed  by 
the  absence  of  the  president  of  the  corpo- 
ration in  whose  behalf  they  had  been  filed. 
They  were  dismissed  on  October  10,  1910. 

The  testimony  of  Mr.  Oldenburg  shows 
that  he  was  urging  an  early  confirmation  of 
the  sale  so  that  he  might  proceed  to  Improve 
the  property.  He  said:  "The  whole  place 
was  In  ruins,  and  to  do  anything  with  it  the 
property  would  have  to  be  improved."  The 
purchasers  did  not  obtain  possession  until 
the  sale  had  been  ratified.  It  Is  evident  that 
they  were  seriously  prejudiced  by  the  delay. 

[1,  2]  In  view  of  the  special  circumstances 
which  Interfered  with  the  ratification  of  the 
sale  in  due  course  and  thus  prevented  the 
prompt  beginning  of  the  Improvements  which 
had  to  be  made  before  any  return  could  be 
realized  from  the  investment  we  think  it 
equitable  that  the  appellants  should  be  re- 
imbursed for  the  interest  taxes,  and  ground 
rent  in  controversy.  When  the  examination 
of  the  title  disclosed  the  existence  of  an 
unreleased  mortgage  for  $15,000  on  proper- 
ty which  had  been  bought  for  $10,600,  It  was 
apparent  that  if  the  Hen  were  subsisting,  the 
trustees  could  not  protect  the  title  with  the 
proceeds  of  sale,  and  that  unless  the  incum- 
brance were  removed  in  some  other  way,  the 
purchase  would  not  be  consummated.  In 
such  a  situation  the  appellants  would  have 
been  clearly  entitled  to  have  the  sale  re- 
scinded. Brillhart  v.  Mlsh,  99  Md.  447,  58 
AtL  28.  The  objection  of  the  vendees  was 
therefore  entirely  reasonable,  and,  until  it 


was  satisfactorily  met,  they  could  not  safe- 
ly Incur  any  expense  in  preparing  for  the 
improvement  of  the  property.  The  trustees 
might  at  any  time  have  obviated  this  diffi- 
culty by  causing  the  existing  release  of  the 
mortgage  to  be  recorded.  If  this  had  been 
done,  the  only  remaining  obstacle  to  the  rat- 
ification of  the  sale  would  have  been  the  ex- 
ceptions of  the  creditor,  and  these  might 
have  been  pressed  to  an  early  disposition. 
But  the  appellants  could  not  be  expected  to 
manifest  any  active  Interest  In  having  the 
exceptions  dismissed  so  long  as  they  were 
left  In  doubt  as  to  the  title.  Their  uncertain- 
ty as  to  its  real  condition  was  not  relieved, 
according  to  the  undisputed  evidence,  until 
some  time  in  July,  notwithstanding  the  ef- 
forts of  their  counsel  to  ascertain  the  facts; 
and,  when  they  finally  obtained  the  informa- 
tion as  to  the  payment  of  the  mortgage,  the 
attempts  which  were  then  begun  to  secure  a 
disposition  of  tbe  other  exceptions  encounter- 
ed delays  which  appear  to  have  been  un- 
avoidable. The  record  does  not  Indicate  any 
action  by  the  trustees,  or  the  excepting  cred- 
itor, to  have  the  question  of  the  confirma- 
tion of  the  sale  brought  to  an  early  conclu- 
sion, but  shows  affirmatively  and  without 
contradiction  that  the  appellants  earnestly 
endeavored  to  accomplish  that  result  so  as 
to  be  in  a  position  to  begin  the  improvements 
upon  which  they  were  absolutely  dependent 
for  any  return  from  their  purchase. 

The  appellees  rely  upon  the  general  rule  as 
stated  In  Wagner  v.  Cohen,  6  Gill,  97,  46 
Am.  Dec.  660,  Brown  v.  Wallace,  2  BL  587, 
Id.,  4  Gill  &  J.  479,  and  Latrobe  v.Wlnans, 
89  Md.  655,  43  AtL  829— that  the  purchaser 
is  ordinarily  liable  for  Interest  from  the 
time  the  sale  is  to  be  effective.  The  cases 
cited  were  concerned  with  conditions  alto- 
gether different  from  the  present  and  the 
rule  invoked  is  not  one  of  absolute  and  un- 
varying application.  In  a  very  recent  case 
this  court  has  manifested  its  disposition  to 
be  governed  by  equitable  considerations  in 
dealing  with  such  questions.  Levlness  r. 
Consol.  Gas  Co.,  114  Md.  573,  80  AtL  304. 

In  the  case  before  us  the  equities  re- 
quire that  the  trust  estate  rather  than  the 
purchasers  should  bear  the  charges  in  dis- 
pute. The  order  will,  accordingly,  be  revers- 
ed, and  the  cause  remanded  to  the  end  that 
the  audit  may  be  restated  In  accordance  with 
this  opinion. 

Order  reversed,  and  cause  remanded;  the 
costs  to  be  paid  out  of  the  estate. 


FIRST  NAT.   BANK  OP  DOVER  v.   COL- 
LINS. 

(Superior  Court  of  Delaware.    Kent    July  3, 
1912.) 

Pleading  (|  301*)-tJudombht  oif  Pleadings 
—Affidavit  of  Demand— Offices.  Author- 
ized to  Administer  Oatr. 

Under   Act   April  6,    1905,    entitled    "An 

act  providing   salaries   for   certain   state   offi- 
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a."  and  recognizing  the  office  of  deputy 
thonotary,  and  raising  the  office  to  a  sal- 
aried office,  and  authorizing  the  prothonotary 
in  each  county  to  select  deputies  to  assist  in 
the  performance  of  the  duties  of  his  office,  a 
deputy  prothonotary  may  perform  such  acts 
within  the  office  of  the  prothonotary  as  are 
ministerial,  and  such  other  acts  as  are  war- 
ranted by  the  occasion  and  directed  by  the 
court,  and  may  administer  the  oath  to  the 
affiant  in  an  affidavit  of  demand  as  a  ministe- 
rial act. 

fEd.  Note. — For  other  cases,  see  Pleading, 
Cent  Dig.  U  818,  882-897,  904-906;  Dec.  Dig. 
i  301.*] 

Action  by  the  First  National  Bank  of  Do- 
ver against  William  H.  Collins.  On  motion 
that  Judgment  be  refused  notwithstanding 
affidavit  of  demand,  on  the  ground  that  the 
affidavit  of  demand  was  taken  before  an  offi- 
cer not  authorized  by  law  to  administer 
oaths.    Denied. 

Argued  before  WOOLLEY  and  RICE,  JJ. 

George  M.  Jones,  of  Dover,  for  plaintiff. 
John  B.  Hutton,  of  Dover,  for  defendant 

WOOLLEX,  Jn  delivering  the  opinion  of 
the  court: 

The  plaintiff  in  this  action  filed  an  affida- 
vit of  demand,  made  by  its  cashier  before 
the  deputy  prothonotary  for  Kent  county, 
and  moved  for  Judgment  at  the  first  term. 
The  authority  of  the  deputy  prothonotary  to 
take  affidavits  in  matters  pending  in  the  of- 
fice of  the  prothonotary  is  questioned  by  the 
motion  of  the  defendant  that  judgment  be 
refused  notwithstanding  the  affidavit  of  de- 
mand. 

The  office  of  deputy  prothonotary  was  rec- 
ognized by  the  statutes  prior  to  the  Code  of 
1852,  but  the  duties  of  the  officer  were  not 
there  defined.  By  the  act  of  April  6, 1905,  en- 
titled "An  act  providing  salaries  for  certain 
state  officials,"  the  office  of  deputy  prothono- 
tary was  again  recognized,  and  while  the  du- 
ties of  the  officer  received  little  further  def- 
inition, the  office  was  raised  to  the  dignity 
of  a  salaried  office,  and  the  prothonotary  of 
each  county  was  authorized  to  select  deputies 
to  assist  In  the  performance  of  the  duties  of 
his  office. 

Obviously  the  law  that  first  recognized  the 
office  of  deputy  prothonotary,  because  of  its 
failure  to  express  a  broader  view,  must  be 
construed  as  having  restricted  the  official  du- 
ties of  that  officer  to  acts  that  were  strictly 
ministerial,  but  the  act  of  1905,  making  the 
office  a  state  office,  and  providing  for  the  se- 
lection of  a  deputy  to  assist  the  prothonotary 
in  the  performance  of  the  duties  of  his  of- 
fice, when  considered  in  connection  with  the 
radically  changed  condition  in  the  business 
of  that  office  and  of  the  litigation  of  the 
courts,  must  be  construed  as  enlarging  the 
authority  of  the  deputies  prothonotary  and 
extending  the  scope  of  their  duties.  We 
therefore  hold  that  the  deputy  prothonotary, 
by  virtue  of  the  statutes  that  create  or  recog- 
nize his  official  position,  may  perform  such 


acts  within  the  office  of  the  prothonotary  as 
are  ministerial,  and  may  perform  such  other 
acts  as  are  warranted  by  the  occasion  and 
directed  by  the  court 

In  this  particular  case  we  consider  the  ad- 
ministering of  the  oath  to  the  affiant  by  the 
deputy  prothonotary  was  a  ministerial  act 
and  within  the  authority  of  his  office. 

The  motion  that  Judgment  be  refused  not- 
withstanding the  affidavit  of  demand  is 
therefore  refused. 


COMMONWEALTH   ex  reL  MeDOWELL  v. 

McAFEE. 

(Supreme  Court  of  Pennsylvania.    July  2, 
1912.) 

Municipal  Corporations   (|  124*)— Offi- 

PRBfr^- A  T.TIICmJTC  Iff 

Act  Feb.  7,  1908  (P.  L.  7),  consolidated 
the  cities  of  Pittsburgh  and  Allegheny.  Be- 
fore that  time  Pittsburgh  had  44  wards  and 
Allegheny  15.  The  old  wards  were  abolished 
in  1908  and  the  consolidated  city  divided  into 
27  new  wards  under  Act  April  24,  1905  (P.  L. 
307),  which  provided  by  section  4  that  all  al- 
dermen should  continue  in  office  till  the  ex- 
piration of  the  terms  for  which  they  bad  been 
elected.  Const  art.  5,  f  11,  provides  that 
aldermen  shall  be  elected  in  the  several  wards 
by  the  qualified  electors,  and  that  no  person 
shall  be  elected  to  the  office  unless  he  shall 
have  resided  in  the  ward  for  one  year  pre- 
ceding his  election,  and  that  in  cities  of  over 
fifty  thousand  inhabitants  not  more  than  one 
alderman  shall  be  elected  in  one  ward.  Act 
March  2,  1911  (P.  L.  8),  provides  for  the  ad- 
justment of  terms  of  office  affected  by  certain 
amendments  to  the  Constitution.  'Within  the 
new  Third  ward  of  Pittsburgh  were  four  alder- 
men elected  under  the  old  plan,  one  of  whose 
terms  expired  in  December,  1911,  and  the  oth- 
ers in  May,  1912,  and  1913,  respectively.  Held, 
that  there  was  no  authority  to  elect  an  alder- 
man at  die  general  election  in  November,  1911, 
to  fill  the  place  of  the  alderman  whose  term 
expired  in  December  of  that  year. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  i|  290-297;  Dec  Dig. 

Appeal  from  Court  of  Common  Pleas, 
Dauphin  County. 

Mandamus  proceedings  by  the  Common- 
wealth, on  the  relation  of  Heber  McDowell, 
against  Robert  McAfee,  Secretary  of  the 
Commonwealth,  to  compel  him  to  lay  the  re- 
turns of  the  relator's  election  before  the  Gov- 
ernor, so  that  a  commission  to  him  as  alder- 
man might  issue.  From  a  judgment  vacating 
the  writ,  relator  appeals.    Affirmed. 

Argued  before  FELL,  O.  J.,  and  BROWN, 
MESTREZAT,  POTTER,  ELKIN,  STEW- 
ART, and  MOSCHZISKER,  JJ. 

Charles  B.  Prlchard,  of  Pittsburgh,  for  ap- 
pellant William  M.  Hargest  Asst  Deputy 
Atty.  Gen.,  of  Harrisburg,  and  John  C.  Bell, 
Atty.  Gen.,  for  appellee. 

MOSCHZISKER,  J.  Prior  to  the  consol- 
idation of  the  cities  of  Pittsburgh  and  Al- 
legheny under  the  act  of  February  7,  1906  (P. 
L.  7),  the  former  had  44  and  the  latter  15 
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wards.  In  1008  these  old  wards  were  abol- 
ished, and  the  united  city  was  divided  Into 
27  new  wards,  created  pursuant  to  the  act 
of  April  24.  1905  (P.  I*  307),  which  provides 
in  section  4  that  "all  aldermen  *  •  *  of 
the  ward  or  wards  affected  by  the  creation, 
division  or  consolidation  »  «  *  shall  con- 
tinue ift  office  until  the  expiration  of  the 
terms  for  which  they  have  been  elected." 
Article  5,  |  11,  of  the  Constitution,  provides 
that  aldermen  shall  be  elected  in  the  several 
wards  by  the  qualified  electors  thereof,  and 
then  directs  as  follows:  "No  person  shall 
be  elected  to  such  office  unless  he  shall  have 

resided  within  the  ward for 

one  year  next  preceding  his  election.  In  ci- 
ties containing  over  fifty  thousand  inhabit- 
ants not  more  than  one  alderman  shall  be 
elected  in  each  ward."  The  relator  was 
chosen  an  alderman  in  1906  by  the  electors 
of  an  old  ward  which  now  forms  a  part  of 
the  present  Third  ward  of  the  city  of  Pitts- 
burgh, and  his  term,  by  virtue  of  the  con- 
stitutional amendments  of  1909,  expired  on 
the  first  Monday  of  'December,  1911.  At  the 
November  election  of  that  year  he  was  a  can- 
didate for  a  new  term  of  five  years  to  com- 
mence on  the  day  of  the  expiration  of  his  for- 
mer term,  and  he  received  a  majority  of  the 
votes  cast ;  but  the  court  below  decided  that 
"there  was  no  authority  for  attempting  to 
elect  an  alderman  in  the  Third  ward  of  the 
city  of  Pittsburgh  at  the  general  election  in 
November,  1911,  and  said  relator  was  not 
then  lawfully  elected  to  the  said  office,"  and 
entered  an  order  that  "the  writ  of  alterna- 
tive mandamus  heretofore  granted  is  there- 
fore now  vacated."  This  is  assigned  for  er- 
ror. 

No  matter  how  this  case  may  be  viewed,  it 
will  be  found  to  contain  inherent  difficulties. 
But  after  study  and  consideration  we  con- 
clude that  the  learned  court  below  fell  into 
no  error  when  it  refused  the  relief  asked  by 
the  relator;  and,  since  we  adopt  the  view  of 
the  law  entertained  by  that  tribunal,  we  can- 
not do  better  than  quote  from  its  opinion. 
It  is  there  well  said:  "The  Constitution 
clearly  contemplates  that  there  shall  be  but 
one  alderman  in  each  ward.  *  *  *  At  the 
time  of  the  consolidation  of  the  wards  of  the 
city  of  Pittsburgh,  as  above  stated,  there 
were  three  aldermen  in  commission  within 
the  limits  of  the  new  Third  ward,  to  wit, 
Heber  McDowell,  whos*e  term  was  to  expire 
in  May,  1912,  and  Samuel  Frankel,  whose 
term  was  to  expire  in  May,  1912,  and  Louis 
Alpern,  whose  term  was  to  expire  in  May, 
1913.  Under  the  provisions  of  the  act  of 
April  24,  1905  (P.  L.  307),  these  three  alder- 
men are  all  continued  in  office  until  the  ex- 
piration of  their  respective  terms.  Their 
terms,  being  fixed  by  the  Constitution,  could 
not  be  lessened  by  the  Legislature,  and  there- 
fore this  provision  was  written  in  the  act  of 
1905.  The  result  is  that  the  Third  ward  had 
three  aldermen  within  Its  limits  at  the  time 


of  its  creation.  •  *  •  It  was  undoubted- 
ly the  intention  of  the  Legislature  that  there 
should  be  no  election  or  'appointment  of  an 
alderman  in  this  ward  until,  by  reason  of  the 
expiration  of  the  terms  of  the  aldermen  in 
commission  at  the  time  of  the  creation  of 
the  ward,  the  number  was  reduced  to  the  con- 
stitutional limit  of  one.  It  is  conceded  that 
the  term  of  Alderman  Alpern  continued  until 
May,  1913,  and,  until  the  expiration  of  this 
term,  the  ward  is  assured  of  its  constitution- 
al number  of  aldermen.  •  •  •  The  at- 
tempt to  elect  an  alderman  in  this  ward  at 
the  general  election  on  November  7, 1911,  ap- 
pears to  us  to  have  been  without  any  author- 
ity of  law.  No  act  of  the  Legislature  can  in- 
crease the  constitutional  number  of  aldermen 
in  any  ward.  *  *  *  It  is  contended,  how- 
ever, that  the  act  of  March  2, 1911  (P.  L.  8)r 
authorized  and  required  the  holding  of  an 
election  for  alderman  in  the  ward  In  ques- 
tion on  November  7,  1911.  In  our  opinion 
this  act  does  not  aid  the  relator  in  any  way." 

We  cannot  accept  the  view  contended  for 
by  the  appellant  to  the  effect  that  the  law, 
while  permitting  all  the  old  officers  to  serve 
out  their  terms,  created  a  vacancy  and  re- 
quired an  alderman  to  be  elected  immediate- 
ly upon  the  erection  of  the  present  Third 
ward.  If  such  were  the  case,  there  would 
be  a  similar  vacancy  in  each  of  the  other  new 
wards  of  the  united  city,  and  with  the  alder- 
men continuing  in  office,  this  would  give  the 
citizens  of  Pittsburgh  86  aldermen  distribut- 
ed over  27  wards.  Neither  the  Constitution 
nor  the  legislation  upon  the  subject  contem- 
plates or  requires  a  construction  that  would 
countenance  such  a  situation. 

The  assignment  of  error  is  overruled,  and 
the  judgment  of  the  court  below  is  affirmed. 


COMMONWEALTH  v.  G.  W.  ELLIS  CO. 

(Supreme    Court    of    Pennsylvania.      July    SL 
1912.) 

Taxation  (f  397*)— Fobeion  Oobporatiohb — 

Increase  in  Capital  Stock. 

Bills  and  accounts  receivable  of  a  foreign 
corporation  do  not  necessarily  indicate  capital 
employed  wholly  witbin  the  state,  and  are  not 
a  basis  for  a  settlement  of  a  bonus  due  the 
commonwealth  on  increase  of  capital  under  Act 
Slay  8,  1901  (P.  L.  150). 

[Ed.  Note.— For  otber  cases,  see  Taxation, 
Cent.  Dig.  {  672 ;   Dec  Dig.  |  397.*} 

Appeal  from  Court  of  Common  Pleas,  Dau- 
phin County. 

Action  by  the  Commonwealth  against  the 
O.  W.  Ellis  Company.  Judgment  for  defend- 
ant, and  plaintiff  appeals.    Affirmed. 

McCarrell,  J.,  filed  the  following  opinion  la 
the  court  below: 

"The  accounting  officers  of  the  common- 
wealth on  September  3,  1909,  settled  an  ac- 
count under  the  act  of  May  8,  1901,  against 
the  defendant  company  for  bonus  on  increase- 
of  its  capital.     The  defendant  company  ap- 
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pealed.  Trial  by  jury  has  been  waived  In 
pursuance  of  the  provisions  of  the  act  of 
April  22,  1874  (P.  L.  109).  From  the  tes- 
timony submitted,  we  find  the  following: 

"Statement  of  Facts. 

"The  defendant  was  Incorporated  in  the 
state  of  New  Jersey,  January  5,  1905,  and 
began  business  In  Pennsylvania  May  1,  1905. 
Its  principal  place  of  business  is  in  Pennsyl- 
vania, and  it  transacts  In  New  Jersey  only 
such  business  as  is  necessary  to  comply  with 
the  provisions  of  its  charter.  It  paid  bonus 
on  $60,000,  being  the  amount  of  capital  em- 
ployed wholly  within  the  state.  On  August 
10,  1909,  the  defendant  company,  by  its  pres- 
ident, returned  an  increase  in  the  amount  of 
capital  employed  in  Pennsylvania  during  the 
year  ending  November  1,  1908,  of  $10,069.90. 
It  bad  previously  reported  the  capital  em- 
ployed at  $50,681.05,  making  a  total  of  $60,- 
750.95.  Having  paid  a  bonus  on  $60,000,  the 
defendant  company  contended  before  the  Aud- 
itor General  that  it  was  liable  to  bonus  only 
upon  $750.95.  The  Auditor  General  by  ref- 
erence to  the  capital  stock  report  of  the  de- 
fendant company  for  the  same  year,  found 
an  item  of  bills  and  accounts  receivable 
amounting  to  $135,303.78,  and  settled  a  bonus 
tax  against  the  corporation  defendant  on 
$74,303  as  an  increase  of  capital  invested 
wholly  within  the  state,  over  and  above  the 
former  $60,000.  From  this  settlement  the 
defendant  company  has  appealed.  The  ques- 
tion to  be  determined  here  is:  Are  bills  and 
accounts  receivable  by  the  defendant  corpo- 
ration capital  employed  wholly  within  the 
state  of  Pennsylvania  so  as  to  render  the  de- 
fendant company  liable  for  payment  of  bonus 
thereon? 

"Discussion. 

'The  defendant  company,  by  its  bonus  re- 
port for  1908,  stated  that  the  amount  of  its 
capital  wholly  employed  in  the  state  of  Penn- 
sylvania was  $60,750.95.  It  had  already  paid 
a  bonus  upon  the  sum  of  $60,000,  and  ad- 
mitted its  liability  to  pay  a  bonus  on  $750.95. 
The  commonwealth  contended  that  it  was  lia- 
ble for  a  bonus  on  $74,303,  in  addition  to  the 
amount  upon  which  the  bonus  had  previously 
been  paid.  Mr.  Hause  in  his  testimony  says: 
The  basis  for  the  bonus  settlement  Is  found 
in  the  capital  stock  report  for  1908.  It  is 
made  up  of  bills  and  accounts  receivable  al- 
most entirely  amounting  to  $135,000.  The 
company  having  paid  on  $60,000,  the  settle- 
ment was  made  on  the  difference  between 
$60,000  and  $135,000,  and  afterwards  reset- 
tled for  reasons  set  forth  In  an  affidavit  by 
counsel  for  the  corporation  on  $74,303.'  This 
also  appears  from  the  report  and  bonus  set- 
tlement originally  made  September  3,  1909. 

"The  capital  stock  report  for  1908  to  which 
Mr.  Hause  refers  states  the  bills  and  accounts 
receivable  to  be  $133,303.78.  It  also  states 
that  the  bills  and  accounts  payable  amount 
to  $122,134.53.     The  settlement  for  capital 


stock  tax  made  upon  the  same  day  aa  the 
bonus  settlement  shows  that  the  actual  value 
of  the  entire  capital  stock  was  fixed  at 
$60,750.  The  bonus  report,  and  capital  stock 
report  as  well,  show  that  the  authorized  cap- 
ital of  the  company  was  $100,000,  and  the 
amount  actually  paid  in  thereon  $75,000. 
This  bonus  settlement  for  an  Increase  on 
capital  wholly  employed  in  Pennsylvania  in- 
dicates that  the  entire  amount  of  capital 
thus  employed  is  $134,303,  or  more  than 
double  the  actual  value  of  the  company's 
entire  capital  stock. 

"The  bills  and  accounts  receivable  certain- 
ly do  not  represent'  capital  actually  employed 
wholly  within  the  state  of  Pennsylvania. 
This  may  indicate  to  some  extent  the  vol- 
ume of  business  done  by  the  corporation  in 
the  state,  but  the  bonus  is  not  payable  upon 
the  volume  of  business  from  year  to  year, 
but  on  capital  actually  employed  within  the 
state.  Bills  payable,  as  already  stated,  ap- 
pear from  the  same  report  to  have  been 
$122,134.53,  which  is  $13,169.65  less  than  the 
amount  of  bills  and  accounts  receivable. 
These  figures  Indicate  that  its  income  from 
bills  and  accounts  receivable  or  from  business 
done,  is  slightly  in  excess  of  bills  and  ac- 
counts payable,  and  do  not  indicate  in  any 
way  the  amount  of  capital  actually  employed 
In  the  conduct  of  the  business.  Money  due 
the  defendant  company  either  upon  note  or 
open  account  is  not  money  or  capital  actual- 
ly employed.  When  collected,  it  can  be  used 
or  employed  for  any  corporate  purpose,  but 
not  until  It  has  been  actually  collected.  If 
the  settlement  made  for  that  year,  based 
upon  the  actual  cash  value  of  the  capital  of 
the  company,  is  accurate,  and  it  must  be  so 
assumed,  then,  as  already  stated,  the  conclu- 
sion that  the  company  has  actually  employed 
wholly  within  the  state  capital  amounting  to 
$134,303  must  be  erroneous. 

"Defendant  Is  a  corporation  of  the  state 
of  New  Jersey  and  the  situs  of  its  bills  and 
accounts  receivable  would  legally  be  in  that 
state,  and  not  in  the  state  of  Pennsylvania. 
There  is  nothing  to  indicate  whether  or  not 
the  persons  owing  the  several  items  Included 
in  the  bills  and  accounts  receivable  are  resi- 
dents of  Pennsylvania  or  nonresidents.  The 
money  due  thereon  Is  apparently  being  used 
by  the  debtors  of  the  defendant  company  for 
their  own  purposes,  and  not  by  the  defend- 
ant company  in  any  way. 

"It  seems  to  us  manifest  that  the  bills  and 
accounts  receivable,  which  have  been  made 
the  basis  for  the  settlement  of  the  bonus  in 
this  case,  do  not  necessarily  indicate  cap- 
ital actually  employed  wholly  within  the 
state,  and  that  the  settlement  of  the  account- 
ing officers  is  erroneous.  From  the  testimony 
submitted,  including  the  reports  for  bonus 
and  In  regard  to  capital  stock,  it  seems  to 
us  clear  that  the  defendant  company  is  not 
liable  to  the  payment  of  any  additional  bon- 
us, excepting  only  on  the  sum  of  $750.95. 
We  have,  therefore,  reached  the  following: 
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"Conclusions. 

"(1)  The  commonwealth  Is  not  entitled  to 
recover  the  amount  of  bonus  fixed  by  the 
settlement  in  this  case  upon  the  alleged  In- 
crease of  capital  actually  employed  within 
the  state  amounting  to  $74,303,  and  is  there- 
fore entitled  to  judgment  against  the  defend- 
ant therefor. 

"(2)  The  defendant  company  admits  that 
It  has  not  paid  the  bonus  upon  $750.95  of  Its 
capital  actually  employed  in  the  state,  and 
we  therefore  direct  that  Judgment  be  en- 
tered in  favor  of  the  commonwealth  and 
against  the  defendant  for  one-third  of  1  per 
cent  upon  that  amount,  viz.,  for  the  sum  of 
$2.51,  unless  exceptions  be  filed  within  the 
time  limited  by  law." 

Argued  before  FELL,  C.  J.,  and  BROWN, 
MESTREZAT,  POTTER,  ELKIN,  STEW- 
ART, and  MOSCHZISKER,  JJ. 

Wm.  M.  Hargest,  Asst  Deputy  Atty.  Gen., 
and  John  C  Bell,  Atty.  Gen.,  for  the  Com- 
monwealth. Ehrman  B.  Mitchell,  of  Harris- 
burg,  for  appellee. 

PER  CURIAM.  The  judgment  is  affirmed 
on  the  opinion  of  Judge  McCarrelL 


POWELL  v.  a  MORGAN  SMITH  CO. 

(Supreme  Court  of  Pennsylvania.    July  2, 
1312.) 

L  Appeal  and  Ebbob  (|  1062*)— Review— 
Harmless  Ebbob—  Rulings  on  Evipence. 
Judgment  will  not  be  reversed  because  of 
the  Inadmissibility  of  an  offer,  where  the  tes- 
timony subsequently  admitted  thereunder  waa 
clearly  competent. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  4171-1177;  Dec.  Dig.  I 
1052.*] 

2.  Appeal  and  Ebbob  (|  1048*)— Review— 
Harmless  Ebbob— Reception  of  Evidence. 

A  refusal  to  strike  out  an  objectionable 
reply  elicited  by  the  appellant  on  cross-exam- 
ination is  not  ground  for  reversal  where  the 
answer  did  him  no  harm. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  4140-4145,  4151,  4158- 
4160;   Dee.  Dig.  |  1048.*] 

3.  Masteb  and  Sebvant  ({  286*)— Injuries 
to  Servant  —  Questions  fob  Jubt— Neg- 
ligence of  Masteb. 

In  an  action  for  personal  injuries  to  a 
servant,  evidence  held  to  present  a  question  for 
tbe  jury  as  to  defendant  s  negligence. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant.  Cent.  Dig.  »  1001,  1006,  1008,  1010- 
1015,  1017-1033,  1036-1042,  1044,  1046-1050; 
Dec.  Dig.  |  286.*] 

4.  Masteb  and  Sebvant  (|  245*)— Injuries 
to  Servant— Contbibutobt  Negligence— 
Reliance  on  Oabe  of  Masteb. 

A  servant  directed  by  a  foreman  to  ascend 
a  ladder  in  performance  of  his  duties  has  tbe 
right  to  assume  that  the  foreman  would  not 
direct  tbe  operator  of  a  crane  to  move  it  in 
such  manner  as  to  Injure  the  servant,  though, 
if  tbe  service  had  been  part  of  the  servant's 

?eneral  employment  without  direct  instructions 
rom  the  foreman,  it  would  have  been  bis  duty 


to  notify  the  crane  operator  not  to  run  the 
crane  while  he  was  at  work. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  H  682,  778-788;  Dec  Die 
I  245.*] 

5.  Tbial  (|  296*)— Instbuctions— Cube  bt 
Otheb  Instructions. 

In  an  action  for  injuries  to  a  servant  an 
instruction  that  if  a  foreman  directed  plaintiff 
to  shorten  certain  belting,  and  directed  a  crane 
to  be  moved  in  plaintiff's  direction  while  he 
was  thus  engaged,  and  thereby,  caused  the  in- 
juries complained  of,  the  plaintiff  had  made 
out  a  case  which  must  be  submitted  to  tbe 
jury,  was  not  error  where  the  court  proceeded 
to  state  defendant's  side,  and  added  that  if 
the  jury  found  the  case  as  it  was  presented 
by  the  plaintiff,  before  the  defendant  produced 
its  evidence,  the  verdict  should  be  for  the 
plaintiff,  but  that  if  they  found  the  theories 
of  defendant  sustained  by  the  evidence,  the 
verdict  should  be  for  it 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  S|  705-713,  715,  716,  718;    Dec  Dig.  | 

6.  Masteb  and  Sebvant  ({  289*)— Injuries 
to  Sebvant  —  Questions  fob  Jury  —  Con- 
tbibutobt Negligence. 

In  an  action  for  injuries  to  a  servant,  evi- 
dence held  to  present  a  question  for  the  jury 
as   to   plaintiffs  contributory    negligence. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  H  1088,  1090,  1092-1132; 
Dec  Dig.  |  289.*] 

7.  Tbial  (|  295*)— Instructions— Construc- 
tion as  a  Whole. 

Though  standing  alone  a  charge  might 
bear  a  construction  which  would  render  it  er- 
roneous, the  charge  muBt  be  read  and  con- 
sidered as  a  whole. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.   ||  705-717;    Dec  Dig.  {  295.*] 

8.  Trial  (|  256*)— Instructions— Necessity 
fob  Requests. 

The  inadequacy  of  instructions  as  to  the 
measure  of  damages  is  not  ground  for  reversal, 
where  fuller  and  plainer  instructions  were  not 
asked  for. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  ||  628-641;    Dec  Dig.  |  256.*] 

Appeal  from  Court  of  Common  Pleas,  York 
County. 

Action  of  trespass  by  William  H.  Powell 
against  the  S.  Morgan  Smith  Company  for 
personal  injuries.  From  a  judgment  for 
plaintiff,  defendant  appeals.    Affirmed. 

At  the  trial  while  the  plaintiff  was  on  the 
stand  under  direct  examination,  the  follow- 
ing offer  of  testimony  was  made: 

"Q.  When  you  had  taken  these  bolts  out 
and  Lookingbill  had  taken  his  out,  and  gone 
to  the  western  end  of  the  shop,  did  you  have 
a  conversation  with  Mr.  George  Schlaan- 
stine?  A.  Not  at  that  time.  But  there  was 
a  conversation  before  that  time.  There  was 
a  man  who  had  got  hurt  at  the  stone,  and 
bunted  the  belt  off,  and  torn  it  down  in 
addition;  and  of  course,  I  couldn't  finish 
my  Job. 

"Mr.  Cochran:  I  do  not  understand  the 
relevancy  of  this. 

"The  Court:  Please  give  an  offer,  Mr. 
Niles. 

"Mr.  Niles:  We  offer  to  show  that  Schlaan- 
stine  instructed  the  witness,  when  the  wit- 
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ness  told  him  that  the  western  emery  wheel 
was  broken  down,  and  that  Looklngblll  had 
been  hurt,  to  fix  those  bolts  at  the  other 
emery  wheel,  which  was  further  east  In  the 
shop,  and  that  the  witness  replied  to  Schlaan- 
stlne that  that  emery  wheel  was  ont  of  re- 
pair, and  had  been  for  a  long  time,  and 
that  Schlaanstlne  asked  him:  'What  was  the 
matter?'  And  be  said  that  the  belt,  as  be 
understood  It,  was  too  loose;  and  Schlaan- 
stlne Instructed  him  to  fix  It  That  the  wit- 
ness asked  Schlaanstlne  how  he  could  get  up 
there  In  order  to  fix  the  belt  running  to  the 
main  shaft  up  above  these  I-beams.  He  In- 
structed him  to  get  a  ladder,  and  to  get  the 
ladder  used  for  that  purpose,  and  fix  tt 
That  he  repeated  the  order  several  times. 
That  in  pursuance  of  those  Instructions,  the 
witness  did  what  he  did,  which  will  be  the 
subject  of  another  offer. 

"Mr.  Cochran:  The  offer  as  a  whole  Is 
objected  to  as  Including  matter  which  is  ir- 
relevant and  Immaterial,  and  not  evidence 
for  any  purpose  In  the  case — I  mean  as  to 
what  happened  at  another  emery  wheel,  or 
Is  alleged  to  have  happened  at  another  emery 
wheel — and  we  ask  for  that  reason  that  the 
offer  be  rejected  and  the  testimony  objected 
to,  as  taken,  be  stricken  out 

"The  Court:  We  think  It  is  evidence.  We 
will  admit  the  offer,  and  seal  an  exception 
for  the  defendant 

"Q.  By  Mr.  Nlles:  Now,  then,  tell  us  the 
conversation  with  Schlaanstlne — the  first  one 
about  emery  wheels?  A.  Well,  I  went  after 
Looklngblll  got  hurt,  who  went  away  to  get 
his  hand  dressed — 

"The  Court:    That  Is  not  in  the  offer. 
-  "Mr.  Nlles:    Yes. 

"Q.  Do  not  tell  that  A.  I  left  there  then, 
and  came  back,  and  just  finished  the  job  I 
was  working  on,  and  I  met  Schlaanstlne. 
And  I  said,  'George,  a  man  got  hurt  up  there.' 
And  I  says,  Those  guards  are  bad.' 

"Mr.  Cochran:  I  object  to  what  happened 
at  some  place  else. 

"The  Court:    This  Is  not  In  the  offer. 

"Mr.  Nlles:  This  offer  is  to  have  the  con- 
versation In  which  the  foreman  directed  this 
plaintiff  to  do  the  work  in  which  he  was 
hurt;  and  this  part  leads  to  it 

"The  Court:  That  he  can  testify  to.  But 
what  happened  to  another  man  is  not  evi- 
dence In  this  case. 

"Mr.  Nlles:  No;  but  what  he  said  In  that 
conversation,  which  is  a  necessary  part  of 
the  order,  is  the  only  thing.  I  cannot  see 
that  this  Is  objectionable." 

Subsequently,  while  the  plaintiff  was  under 
cross-examination,  the  following  question  was 
asked: 

"Q.  And  you  didn't  talk  to  him,  or  ask  this 
young  man  about  this,  or  to  do  anything 
there?  A.  Yes;  I  had  him  up  there  to  get 
the  bolts  that  he  had  taken  up.  I  didn't 
want  to  lose  them.  By  that  he  came  out 
of  the  superintendent's  office,  and  I  says, 
'Well,  that  wheel  is  broken  down.'  That  is 
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all — and  *you  ought  to  get  that  guard  fixed 
down  there.'  I  says,  'A  man  has  got  his 
hand  busted  there.'  And  he  didn't  pay  much 
attention  to  that 

"Mr.  Cochran:  I  objected  awhile  ago  to 
this  outside  conversation,  and  ask  to  have  it 
stricken  out 

"The  Court:  Yes;  but  we  cannot  have  it 
stricken  out    You  brought  it  out. 

"Mr.  Cochran:  It  was  not  in  answer  to 
my  question  at  all,  and  he  volunteered  all 
this. 

"The  Court:  We  will  give  you  an  excep- 
tion to  this." 

In  reference  to  measure  of  damages  the 
court  instructed  in  part  as  follows:  "Now, 
if  you  find  a  verdict  for  the  plaintiff,  you 
must  find  damages  for  those  injuries  to  the 
extent  of  the  earning  capacity  (based  upon 
the  evidence  which  has  been  adduced  before 
you)  that  he  would  have  if  he  would  live 
out  the  reasonable  time  of  life." 

The  jury  found  a  verdict  for  the  plaintiff 
In  the  sum  of  $4,000,  upon  which  judgment 
was  entered.    Defendant  appealed. 

Argued  before  FELL,  C.  3.,  and  BROWN, 
MBSTRBZAT,  POTTER,  and  ELKIN,  JJ. 

Richard  E.  Cochran,  Smyser  Williams,  and 
George  Hay  Kaln,  all  of  York,  for  appellant 
H.  C  Nlles,  C.  W.  A.  Rochow,  and  M.  S. 
Nlles,  all  of  York,  for  appellee. 

MESTREZAT,  J.  [1]  The  first  assignment 
alleges  error  in  the  admission  of  certain  tes- 
timony, and  the  second  In  refusing  to  strike 
out  certain  testimony.  Neither  of  these  as- 
signments can  be  sustained.  If  it  be  con- 
ceded that  the  offer  complained  of  in  the  first 
assignment  was  inadmissible,  the  testimony 
subsequently  admitted  under  the  offer  was 
clearly  competent  The  court  excluded  the 
testimony  as  to  the  accident  to  another  per- 
son, and  admitted  only  that  which  showed 
what  the  foreman  said  to  the  plaintiff  at  the 
time  he  ordered  the  latter  to  repair  the  belt- 
ing which  operated  the  emery  wheel. 

[2]  The  testimony  asked  to  be  stricken  out 
was  in  reply  to  questions  on  cross-examina- 
tion by  the  counsel  of  the  appellant  compa- 
ny, but  If  the  motion  to  strike  out  should 
have  been  allowed,  we  think  the  answer  of 
the  witness  did  the  appellant  no  harm. 

[3]  The  third,  fourth,  fifth,  and  sixth  as- 
signments allege  error  in  the  court's  instruc- 
tions to  the  jury.  The  negligence  complain- 
ed of  was  the  action  of  the  defendant's  fore- 
man In  permitting  and  directing  the  crane  to 
be  run  on  the  track  and  to  strike  the  plain- 
tiff while  he  was  shortening  the  belting  as 
he  was  ordered  to  do  by  the  foreman.  That 
was  the  negligence  relied  on  by  the  plaintiff, 
and  it  was  clearly  a  question  of  fact  under 
the  evidence  submitted,  and  could  not  have 
been  withdrawn  from  the  Jury.  If  the  plain- 
tiff's witnesses  were  credible,  the  foreman 
gave  him  positive  orders  to  perform  the  serv- 
ice, and  after  he  had  ordered  the  plaintiff 
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to  ascend  the  ladder  for  the  purpose  he  dl- ;  the  crane  could  be  moved  eastwardly,  and 
rected  the  craneman  to  move  the  crane  In  an  that  danger  would  likely  result  to  him  If 
easterly  direction  to  the  place  where  the  he  were  engaged  at  the  time  that  It  was 
plaintiff  was  employed  and  where  he  received  moved.    Had  it  been  .a  part  of  the  plaintiff's 


his  injuries  by  reason  of  the  crane  crushing 
his  hand.  There  was  also  evidence  which,  If 
believed,  showed  that,  after  the  craneman 
was  instructed  to  move  the  crane,  the  fore- 
man was  within  a  short  distance  of  the  plain- 
tiff at  the  time  the  accident  occurred. 
[4]  If  these  facts  were  established,  there 


general  employment  to  perform  this  service 
and  he  had  not  been  performing  it  by  the 
direct  Instructions  of  the  foreman,  it  would 
have  been  his  duty  to  notify  the  operator  not 
to  run  the  crane  while  he  was  at  work.  We 
so  held  In  Parks  v.  Lewis  Foundry  &  Ma- 
chine Co.,  234  Pa.  463,  83  Atl.  363.    If,  how- 


can  be  no  question  that  the  defendant's  neg-  j  ever,  the  foreman  instructed  him  to  perform 
ligence  was  for  the  Jury.  The  plaintiff  had  the  work,  he '  could  assume  that  the  crane 
a  right  to  assume  that  while  engaged  in  the ;  would  not  be  moved  while  he  was  obeying 


service  directed  by  the  foreman  he  would  not 
be  endangered  by  the  crane  put  in  motion  by 
the  order  of  the  foreman  himself.  Wessel  v. 
Steel  Co.,  28  Pa.  Super.  Ct  332.  Having  or- 
dered, the  plaintiff  to  ascend  the  ladder  for 
the  purpose  of  performing  the  service,  it  was 


the  foreman's  order,  and  in  that  event  he 
would  be  relieved  from  the  duty  of  giving 
the  notice  to  the  operator.  He  could  not  an- 
ticipate that  the  foreman  would  not  do  his 
duty  In  protecting  him  from  the  danger,  and 
hence  the  fact  that  be  did  not  give  notice 


the  duty  of  the  foreman,  who  had  charge  of  to  the  operator  of  the  crane  was  not  neces- 
the  work,  to  see  that  the  place  was  reason-   sarily  negligence. 

ably  safe,  and  that  the  plaintiff  was  protect-  [7]  The  excerpt  from  the  charge  which 
ed  while  he  was  engaged  in  the  service.  This  j  constitutes  the  fourth  assignment  of  error 
the  foreman  did  not  do ;  on  the  contrary,  he  I  quoted  in  the  appellant's  printed  brief  when 


not  only  failed  to  protect  the  plaintiff,  but 
gave  instructions  for  moving  the  crane  which, 
under  the  circumstances,  necessarily  result- 
ed in  endangering  the  plaintiff's  safety. 

[5]  We  do  not  agree  with  the  learned  coun- 
sel for  the  appellant  that  the  language  com- 
plained of  in  the  third  assignment  was  equiv- 
alent to  binding  Instructions  for  the  plain- 
tiff. What  the  court  meant,  and  what  tile  \ 
jury  must  have  understood,  was  that,  If 
the  foreman  had  directed  him  to  shorten  the 
belting  and  had  directed  the  crane  to  be 
moved  eastwardly  while  the  plaintiff  was 
thus  engaged  thereby  causing  bis  Injuries, 


read  In  connection  with  the  other  parts  of 
the  charge  does  not  justify  the  contention 
that  it  was  an  instruction  that,  if  the  jury 
found  the  foreman  guilty  of  negligence,  it 
would  justify  a  verdict  for  the  plaintiff  not- 
withstanding the  latter  was  guilty  of  con- 
tributory negligence.  Standing  alone,  it  might 
bear  that  construction,  but  the  charge  must 
be  read  and  considered  as  a  whole.  What 
the  learned  court  said,  and  what  we  have 
no  doubt  the  jury  understood,  was  that  the 
plaintiff  would  have  been  guilty  of  contribu- 
tory negligence  in  attempting  to  perform  the 
work  without  giving  notice  to  the  crane  op- 


the  plaintiff  had  made  out  a  case  which  the  erator,  if  the  foreman  who  ordered  him  to  do 
court  would  have  to  submit  to  the  jury.  |  the  work  had  not  also  ordered  the  operator 
The  learned  judge,  however,  proceeded  to  !  to  move  the  crane  which  caused  his  injuries, 
state  the  defendant's  side  -of  the  case,  and  I  The  statement  is  not  erroneous  in  view  of 
to  direct,  attention  to  the  facts  as  the  de- ;  what  was  said  by  the  court  in  the  other 


fendant  claimed  them  to  be,  and  then  said: 
"If  you  find  from  all  of  the  evidence  and 


parts  of  the  charge.    Of  course,  it  was  the 
duty  of  the  plaintiff  to  use  care  while  en- 


the  verity  of  the  case  as  it  was  presented  gaged  in  repairing  the  belting  notwithstand- 
to  you  by  the  plaintiff,  before  the  defendants  ing  he  had  been  ordered  to  do  the  work  by 
produce  their  evidence,  then  your  verdict !  the  foreman,  and  the  latter  had  directed  the 
should  be  for  the  plaintiff,  but,  if  you  find  the  j  operation  of  the  crane.  If  he  failed  in  this 
theories  as  I  have  explained  to  you  of  the '  duty,  he  could  not  recover,  although  the  de- 
defendant  sustained  by  the  evidence,  then  fendant's  foreman  had  been  negligent,  and 
your  verdict  should  be  for  the  defendant"  j  the  learned  judge  so  instructed.  He  said: 
We  think  there  is  no  ground  for  the  con-  "If  you  find  that  the  accident  occurred  De- 
tention that  the  jury  could  have  understood  :  cause  of  the  volunteered  carelessness,  or 
the  court  to  mean  that  they  were  compelled  j  the  contributory  negligence,  as  I  have  de- 
to  find  for  the  plaintiff.  j  scribed  it  to  you  of  the  plaintiff  himself, 

[I]  Whether  it  was  negligence  for  the  plain- ,  then   your  verdict,  of  course,  must  be  for 
tiff  to  ascend  the  ladder  and  perform  the  the  defendant." 


service  required  of  him  without  giving  no- 
tice to  the  operator  of  the  crane  was  clear- 


[I]  In  the  charge,  the  court  directed  the 
attention  of  the  jury  to  the  testimony  show- 


ly  one  of  fact  under  the  evidence,  and  not  ing  the  plaintiff's  injuries,  his  earning  capac- 
to  be  determined  as  a  matter  of  law  by  the  j  ity,  the  character  of  the  work  he  had  been 
court.  The  injury  to  the  plaintiff  was  caused  engaged  in,  and  what  wages  he  had  received, 
by  moving  the  crane  eastwardly  while  he  was  and  then  used  the  language  as  to  the  meas- 
at  work.    Of  course,  the  plaintiff  knew  that  ure  of  damages  complained  of  in  the  fifth 
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assignment  of  error.  The  learned  Judge 
should  possibly  have  instructed  the  jury  more 
explicitly  on  the  subject,  but,  in  view  of  what 
he  had  already  said,  we  cannot  say  there 
is  reversible  error  in  the  language  used.  As 
said  by  the  present  Chief  Justice  in  Irwin 
v.  Pennsylvania  Railroad  Co.,  226  Pa.  150, 
75  Atl.  19:  "This  was  a  correct  statement  of 
the  rule,  although  perhaps  not  so  clear  and 
explicit  as  desirable  to  insure  its  full  under- 
standing by  the  jury.  It  was,  however,  sat- 
isfactory to  counsel  at  the  time,  and,  if  full- 
er and  plainer  instructions  were  desired,  they 
should  have  been  asked  for." 
The  judgment  is  affirmed. 


LEBANON  COUNTY  v.  FRANKLIN  FIRE 
INS.  CO.  OF  PHILADELPHIA. 

(Supreme  Court  of  Pennsylvania.     July  2, 
•       1012.) 

1.  Insurance   (J   326*)— Avoidance— Breach 
of  Condition. 

A  provision  in  a  fire  policy  which  prohib- 
its the  keeping  or  use  of  gasoline  on  the  prem- 
ises without  the  consent  of  the  insurer  will  not 
be  strictly  construed,  and,  where  a  fire  occurs 
from  the  use  of  gasoline  in  a  gasoline  torch  in 
the  burning  off  of  old  paint  on  the  building  in- 
sured, and  not  from  any  explosion  of  gasoline' 
stored  on  the  premises,  the  mere  use  of  gasoline 
in  the  torch  will  not  prevent  a  jury  from  re- 
turning a  verdict  for  the  insured. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  §  782 ;   Dec.  Dig.  J  326.*] 

2.  Insurance    (§§    318,    668*)— Avoidance— 
Breach  of  Condition. 

A  provision  in  a  fire  policy  that  the  work- 
ing of  carpenters,  roofers,  etc.,  in  building,  al- 
tering or  repairing  the  premises  without  per- 
mission of  the  insurer,  will  avoid  the  policy, 
does  not  apply  to  repairs  which  are  necessary 
for  the  proper  care  and  preservation  of  the 
property,  and  the  question  of  what  repairs  are 
necessary  therefor  is  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  iS  744-747,  1556,  1732-1770;  Dec. 
Dig.  §i  318,  66a*] 

Appeal  from  Court  of  Common  Pleas,  Leb- 
anon County. 

Assumpsit  by  Lebanon  County  against  the 
Franklin  Fire  Insurance  Company  of  Phila- 
delphia. From  a  judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

At  the  trial  the  defendant  presented,  among 
others,  the  following  points: 

"The  uncontradicted  evidence  in  the  case 
showing  that  the  risk  on  the  insured  property 
was  increased  with  the  knowledge  of  the  as- 
sured, during  the  continuance  of  said  insur- 
ance, by  the  use  of  a  painter's  torch  in  burn- 
lug  off  the  paint  at  the  cornice  of  the  insured 
building,  from  which  the  fire  resulted,  with- 
out the  consent  of  the  company  to  such  in- 
creased hazard  indorsed  on  said  policy,  this 
was  a  violation  of  an  express  condition  of 
the  policy,  and  there  can  be  no  recovery. 
Answer.    Refused." 

(3)  '"The  uncontradicted  evidence  in  the 
case  shows  that  the  insured  used,  or  permit- 


ted to  be  used,  on  the  insured  premises, 
gasoline,  benzine,  spirit  gas,  or  burning  fluid, 
or  some  of  them,  to  wit,  gasoline,  and  did 
use  and  apply  the  same  by  means  of  a  paint- 
er's torch  In  burning  off  the  paint  at  the  cor- 
nice of  the  insured  building,  without  the  con- 
sent of  the  company  indorsed  on  the  policy, 
which  was  such  a  violation  of  an  express 
condition  of  the  contract  as  avoids  the  pol- 
icy, and  the  verdict  of  the  jury  must  be  for 
the  defendant    Answer.    Refused." 

(5)  "The  uncontradicted  evidence  in  the 
case  being  that  the  assured  used  or  permit- 
ted to  be  used  a  painter's  torch  burning  gaso- 
line, to  burn  off  the  paint  on  the  cornice  of 
the  Insured  building,  from  which  the  fire  re- 
sulted, without  the  consent  of  the  company 
indorsed  on  the  policy,  this  was  such  a  vio- 
lation of  the  contract-  as  avoided  the  policy, 
and  your  verdict  must  be  for  the  defendant 
Answer.    Refused." 

Verdict  and  Judgment  for  plaintiff  for  $6,- 
276.02.    Defendant  appealed. 

Argued  before  FELL,  C.  J.,  and  BROWN, 
POTTER,  ELKIN,  and  STEWART,  JJ. 

S.  P.  Light,  of  Lebanon,  for  appellant 
Howard  C.  Shirk  and  Eugene  D.  Siegrist, 
both  of  Lebanon,  for  appellee. 

POTTER,  J.  In  this  action  of  assumpsit 
the  county  of  Lebanon  sought  to  recover 
from  the  Franklin  Fire  Insurance  Company, 
under  a  policy  Insuring  the  courthouse  in 
Lebanon,  its  proportionate  amount  of  a  loss 
by  fire.  The  fact  and  the  amount  of  the  loss 
were  not  disputed.  But  the  defendant  denied 
liability  on  the  ground  that  certain  condi- 
tions of  the  policy  had  been  violated.  Up- 
on the  trial  binding  instructions  for  the  de- 
fendant were  refused  by  the  trial  court  and 
the  case  was  submitted  to  the  jury.  The 
verdict  was  in  favor  of  the  plaintiff  for 
$6,276.02.  Motions  for  a  new  trial  and  for 
judgment  non  obstante  veredicto  were  made 
by  the  defendant,  but  were  overruled  by  the 
court  below,  and  judgment  was  entered  on 
the  verdict  Defendant  has  appealed,  and 
contends  that,  under  the  undisputed  testimo- 
ny, there  was  nothing  which  the  court  should 
have  properly  submitted  to  the  jury,  and  that 
binding  Instructions  should  have  been  given 
In  favor  of  the  defendant 

The  defense  was  based  upon  certain  condi- 
tions of  the  policy  in  suit,  which  it  is  claim- 
ed were  violated.  These  were:  "(1)  If  the 
risk  shall  be  increased  from  any  cause  what- 
ever within  the  knowledge  of  the  assured, 
during  the  continuance  of  the  insurance,  no- 
tice thereof  shall  be  given  to  the  company, 
and  consent  to  such  increased  hazard  be  in- 
dorsed hereon,  or  this  policy  shall  be  of  no 
force.  *  *  *  (8)  This  company  shall  not  be 
liable  for  loss  *  *  *  if  the  assured  shall 
keep  or  use,  or  permit  to  be  kept  or  used 
on  the  premises  *  *  »  gasoline,  •  *  « 
without  written  consent  in  this  policy,  and  if 


•For  outer  cues  see  same  topic  and  section  NUMBER  In  Doc.  Dig.  ft  Am.  Dig.  Key-No.  Series  ft  Rep'r  Inderal 
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so  kept  or  used  on  the  premises  by  the  as- 
sured, without  consent  Indorsed  hereon,  this 
policy  shall  be  void.  (9)  The  working  of 
carpenters,  roofers,  tinsmiths,  gasfltters, 
plumbers,  or  other  mechanics,  in  building,  al- 
tering, or  repairing  the  premises  named  in 
this  policy,  will  avoid  the  policy,  unless  per- 
mission for  such  work  be  Indorsed  in  writing 
hereon." 

In  its  opinion  on  the  motions  for  a  new 
trial  and  Judgment  non  obstante  veredicto 
the  court  below  states  the  following  facts: 
"Immediately  prior  to  the  fire  the  commis- 
sioners had  repaired  the  roof,  placed  a  con- 
crete floor  in  the  corridor,  replacing  tiling 
which  had  become  loosened,  and  it  was  claim- 
ed dangerous,  had  done  some  plastering  and 
papering,  had  taken  out  one  radiator  in  the 
corridor,  replaced  wooden  wainscoting  with 
enameling,  placed  new  doors  with  transoms 
in  the  corridor  on  first  floor,  plaintiff  claim- 
ing the  old  doors  were  worn  out,  and  made 
some  other  minor  repairs.  The  cupola  had 
been  painted,  the  old  paint  having  been  burnt 
off  with  the  painter's  torch,  using  gasoline  as 
fuel,  and  the  main  building  was  in  course  of 
preparation  for  painting  at  the  time  of  the 
fire.  The  paint  was  being  burnt  off  by  the 
contractor,  using  a  painter's  gasoline  torch. 
In  the  course  of  this  work  two  slight  fires 
had  occurred  in  the  cornice.  The  painters 
had  stopped  work  shortly  before  the  fire, 
which  started  at  the  place  where  they  bad 
been  working  on  the  cornice.  The  painter's 
torch,  such  as  here  used,  was  in  general  use 
for  removing  the  paint  on  the  exterior  of 
the  building  and  was  admittedly  the  most 
practicably  effective  and  satisfactory  instru- 
ment and  means  to' accomplish  this  end.  The 
woodwork  was  old  and  In  some  places  de- 
cayed The  county  commissioners  presented 
evidence  tending  to  show  they  had  instruct- 
ed the  contractor  that  if,  in  the  course  of  the 
work,  he  met  with  decayed  wood,  it  was  to 
be  marked  off  and  repaired  by  the  county  com- 
missioners." 

Whether  or  not  the  risk  was  increased  In 
any  way  by  the  work  which  was  done  was 
under  the  authorities  a  question  of  fact  for 
the  Jury-  In  Heron  v.  Insurance  Co.,  180  Pa. 
257,  261,  36  Atl.  740,  742  (36  L.  R.  A.  517, 
57  Am.  St  Rep.  638),  Chief  Justice  Sterrett 
said:  "If  the  policy  had  contained  only  the 
clause  relating  to  Increased  'hazard'  above 
quoted,  the  case  should  have  gone  to  the  Ju- 
ry." In  Glrard  Fire  4  Marine  Ins.  Co.  v. 
Stephenson,  37  Pa.  293,  298  (78  Am.  Dec. 
423),  Mr.  Justice  Strong  said:  "Whether  a 
risk  has  been  increased  or  not  Is  a  question 
for  the  Jury,  not  the  court"  The  principle 
Involved  is  broadly  stated  in  2  Cooley  on  In- 
surance, 1495,  as  follows:  "It  cannot  be  said 
as  a  matter  of  law  that  any  particular 
change  in  the  condition  of  the  property  in- 
sured, or  the  doing  or  omission  of  a  partic- 
ular act  increased  the  risk.  What  consti- 
tutes an  increase  of  risk  is  essentially  a  ques- 
tion of  fact" 


[1]  It  appears  that  In  preparing  for  the 
work  of  repainting  the  old  paint  was  soften- 
ed for  taking  off  by  the  use  of  gasoline  torch- 
es. It  was  shown  that  such  a  torch  Is  op- 
erated by  compressed  air  and  sends  out  a 
flame  some  18  inches  In  length  generated  by 
gasoline  contained  In  a  chamber  of  the  torch. 
The  flame  is  directed  against  the  paint  until 
It  softens.  The  torch  Is  simply  a  tool  which 
owes  its  efficiency  to  the  heat  It  is  able  to 
supply  to  the  purpose  at  hand.  The  fire  for 
which  recovery  is  here  sought  did  not  result 
from  any  explosion  of  the  gasoline,  but  was 
caused  apparently  by  the  impact  of  the  flame 
which  was  Intended  merely  to  burn  off  the 
paint  It  is  a  matter  of  common  knowledge 
that  It  is  the  peculiarly  Inflammable  or  ex- 
plosive qualities  of  gasoline,  which  cause  It 
to  be  Justly  regarded  with  suspicion,  and 
make  its  use  the  subject  of  restriction  In  pol- 
icies of  insurance;  but  these  qualities  result- 
ed in  no  Injury  in  this  case.  The  gasoline 
neither  exploded  nor  took  Are.  The  flame  op- 
erated merely  as  it  would  from  any  outside 
source.  It  is  contended,  however,  that  the 
use  of  gasoline  torches  was  a  breach  of  the 
literal  terms  of  the  eighth  condition  of  the 
policy,  which  prohibited  the  keeping  or  using 
of  gasoline  on  the  Insured  premises.  The 
weight  of  authority  is  to  the  effect  howev- 
er, that  such  provisions  are  not  to  be  strict- 
ly construed.  In  considering  a  similar  clause 
in  a  policy  in  the  case  of  Mean  v.  Humboldt 
Fire  Ins.  Co.,  92  Pa.  15,  20  (87  Am.  Rep,  647), 
this  court  said:  "What  Is  Intended  to  be  pro- 
hibited Is  the  habitual  use  of  such  articles, 
not  their  exceptional  use  upon  some  emergen- 
cy. The  strict  rule  claimed  by  defendant 
would  prevent  the  Insured  from  painting  his 
house  or  cleaning  his  furniture,  as  it  would 
be  difficult  to  do  either  without  using  some 
of  the  prohibited  articles."  See,  also,  the 
discussion  In  the  opinion  in  Lancaster  Silver 
Plate  Co.  v.  Fire  Insurance  Co.,  170  Pa.  151, 

32  Atl.  613,  where,  in  construing  a  similar 
restriction  in  a  policy,  it  was  held  proper  to 
refuse  to  charge  that  there  could  be  no  re- 
covery if  gasoline  was  used  on  the  premises 
during  the  life  of  the  policy. 

The  decision  in  Smith  v.  Insurance  Co., 
107  Mich.  270,  65  N.  W.  236,  30  L.  R.  A.  368, 
presents  a  state  of  facts-  closely  resembling 
those  in  the  case  at  bar.  In  that  case  the 
insured  building  was  a  courthouse,  and  the 
fire  occurred,  as  In  this  instance,  while  paint- 
ers were  burning  off  old  paint  with  gasoline 
torches.  In  the  opinion  of  the  court  In  that 
case  the  authorities  were  collected  and  re- 
viewed, and  the  right  of  the  Insured  to  re- 
cover was  sustained.  In  First  Congregation- 
al Church  v.  Insurance  Co.,  158  Mass.  475, 

33  N.  B.  572,  a  similar  state  of  facts  was  al- 
so shown.  There  a  naphtha  torch  was  used 
to  burn  off  old  paint  from  a  church  building. 
The  work  had  been  in  progress  for  a  month, 
and  was  not  completed  when  the  fire  occur- 
red.   It  was  held  that  It  was  a  question  for 
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the  Jury  whether  such  a  use  of  naphtha  waB 
a  reasonably  safe  and  proper  way  of  mak- 
ing repairs  to  the  building,  nnder  the  circum- 
stances. 

In  the  present  case  no  gasoline  was  stored 
on  the  premises,  and  the  only  use  of  It  was 
of  the  small  quantity  contained  In  the  paint- 
er's torch.  As  above  suggested,  the  fire  was 
not  caused  by  the  use  of  gasoline,  as  such, 
as  it  was  merely  the  fuel  which  supplied  the 
flame,  and  any  fuel  which  would  have  pro- 
duced a  similar  flame  would  hare  brought 
about  the  same  result.  It  was  the  negligent 
or  accidental  misuse  of  the  flame  which  caus- 
ed the  Are.  We  do  not  feel,  therefore,  that 
the  use  of  gasoline  In  the  manner  shown  can 
be  said  to  be  so  clearly  in  violation  of  the 
terms  of  the  policy  in  this  respect  as  to  have 
made  it  proper  for  the  court  to  have  so  pro- 
nounced as  a  matter  of  law.  The  question 
was,  we  think,  for  the  jury. 

[2]  So,  too,  with  regard  to  the  matter  of 
repairs.  The  court  left  it  to  the  jury  to  find 
whether  or  not  the  repairs  made  by  the  coun- 
ty commissioners  were  reasonably  necessary 
for  the  preservation  and  maintenance  of  the 
building.  He  went  Into  the  matter  in  con- 
siderable detail,  recalling  to  the  jury  one 
feature  after  another  of  the  work  which  had 
been  done,  as  shown  by  the  evidence,  and  left 
them  all  for  the  consideration  of  the  jury, 
for  them  to  determine  whether  or  not  the 
work  which  was  done  was  reasonably  neces- 
sary for  the  proper  maintenance  and  preser- 
vation of  the  building.  In  all  this  we  see 
no  error.  Counsel  for  appellant  cites  the 
case  of  Robb  v.  Insurance  Co.,  230  Pa.  44, 
79  Atl.  150,  as  sustaining  the  contention  that 
the  policy  became  void  by  reason  of  the  em- 
ployment of  mechanics  upon  the  premises 
without  the  written  consent  of  the  Insurer. 
But  in  that  case  there  was  a  speciflc  provi- 
sion limiting  the  time  of  the  employment  of 
such  mechanics,  which  was  violated.  In  the 
present  case  the  working  of  mechanics  Is  pro- 
hibited In  general  terms,  bnt  such  a  provi- 
sion has  been  quite  generally  held  not  to  ap- 
ply to  such  repairs  as  are  necessary  for  the 
proper  care  and  preservation  of  the  proper- 
ty. The  principle  Is  thus  set  forth  In  1  May 
on  Insurance,  {  240:  "Working  of  Carpen- 
ters: Repairs.  Upon  the  same  general  prin- 
ciples, when,  from  the  character  of  the  build- 
ing Insured,  and  the  use  made  of  it,  it  Is 
necessary  to  have  workmen  constantly  engag- 
ed in  repairing,  In  order  to  keep  It  In  prop- 
er condition  fsr  the  business  done  therein, 
the  employment  of  such  workmen  Is  not  a 
breach  of  the  condition  that  'working  of  car- 
penters,' etc.,  altering  or  repairing  will  viti- 
ate the  policy."  ,  The  same  principle  is  rec- 
ognized In  Flanders  on  Fire  Insurance,  532, 
as  follows:  "It  1b  not  to  be  presumed,  in  the 
absence  of  any  express  agreement  on  the  sub- 
ject, that,  when  the  owner  effects  an  insur- 
ance on  his  building,  he  deprives  himself  of 


the  right  to  use  it  in  the  common  and  ordi- 
nary mode,  including  the  right  to  make  all 
proper  and  reasonable  repairs.  These  re- 
pairs, Indeed,  may  be  so  extensive  as  to 
amount  to  an  alteration,  and  in  that  case 
the  question  will  be  whether  such  alteration 
materially  increased  the  risk;  but  the  sub- 
stitution of  a  new  bulkhead  for  one  that  had 
become  useless  by  decay  Is  not  an  alteration. 
It  Is  a  repair,  and  not  the  less  so  because  the 
old  material  Is  discarded,  and  a  more  dura- 
ble material  employed  in  Its  stead.  The  risk, 
therefore,  arising  from  ordinary  repairs,  is 
covered  by  a  policy." 

In  making  the  contract  of  Insurance  the 
parties  must  be  regarded  as  having  had  in 
contemplation  the  proper  care  and  preserva- 
tion of  the  premises  Insured. 

We  think  the  issues  involved  In  this  case 
were  such  as  to. require  their  submission  to 
the  jury,  to  be  determined  as  questions  of 
fact;  and  in  the  manner  in  which  they  were 
submitted  we  see  no  error. 

The  assignments  of  error  are  overruled, 
and  the  judgment  is  affirmed. 


HOPKINS  MFG.  CO.  v.  KETTERER. 

(Supreme  Court  of  Pennsylvania.     July  2, 
1912.) 

1.  Subrogation  (§§  17,  31*) — Junior  Mort- 
gagees or  Lienors— Assignment  or  Se- 
curity. 

Though  generally  a  mortgagee  need  not, 
on  payment  of  the  indebtedness,  assign  or 
transfer  the  mortgage,  but  need  only  satisfy  it, 
yet,  if  a  junior  mortgagee  of  a  judgment  cred- 
itor or  other  incumbrancer  pay  a  prior  incum- 
brance to  protect  his  own  interest,  he  will,  as 
a  general  rule,  be  subrogated  to  all  the  rights 
of  the  mortgagee,  and,  if  necessary,  may  com- 
pel an  assignment  of  the  security. 

[Ed.  Note. — For  other  cases,  see  Subrogation, 
Cent  Dig.  fc§  44-46,  70-91;  Dec.  Dig.  fjj  17, 
81.*] 

2.  Subrogation  (|  31*)— Junior  Incum- 
brancers—Assignment  or  Security. 

Where  plaintiff,  on  September  1,  1907,  be- 
came lessee  of  property  on  which  it  erected 
buildings  to  carry  on  its  business,  so  that  evic- 
tion from  the  premises  would  result  in  irrepar- 
able injury,  and  defendant  received  an  assign- 
ment of  a  mortgage  which  was  a  first  lien  on 
November  25,  1908,  and  issued  sci.  fa.  thereon 
December  19,  1908,  and  obtained  judgment,  and 
plaintiff,  on  January  23,  1909,  after  the  issue 
of  a  writ  of  levari  facias,  notified  defendant, 
who  was  not  a  resident  of  the  state,  by  a 
letter  that  it  stood  ready  to  pay  the  amount 
due  on  the  mortgage,  with  costs,  on  assignment 
thereof  to  it,  and  on  March  28,  1909,  the  de- 
fendant entered  judgment  on  a  judgment  note 
for  an  amount  exceeding  the  value  of  the 
property,  after  which  plaintiff  tendered  to  the 
mortgagee's  attorney  of  record  the  deed,  inter- 
est, costs,  etc.,  and  demanded  an  assignment  of 
the  mortgage  to  it,  which  tender  was  refused, 

glaintiff  is  entitled  to  compel  such  assignment 
y  bill  for  subrogation. 

[Ed.  Note.— For  other  cases,  see  Subrogation, 
Cent  Dig.  §§  70-91;   Dec  Dig.  |  81.*] 

8.  Mortgages  (f  244*)— Assignment— Notice 
or  Lease. 

Where  a  lease  of  mortgaged  premises  was 
recorded,  an  assignee  of  the  mortgage  took  it 


•For  other  cases  mm  tun*  topic  and  section  NUMBER  In  Doe.  Die-  *  Am.  Dig.  Key-No.  Ssrlsa  a  Rop'r  Ind«XM 
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with  constructive  notice  of  the  contents  of  the 
lease  and  of  the  conditions  existing  as  a  result 
thereof  at  the  time  of  the  assignment. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  K  633-655;    Dec.  Dig.  {  244.*] 

4.  Attorney  and  Client  (|  98*)— Tendeb  to 
Attorney. 

The  tender  by  a  lessee  of  mortgaged  prop- 
erty to  the  attorney  of  record  of  the  mortgagee 
in  the  scire  facias  on  the  mortgage,  the  mort- 
gagee being  a  nonresident  of  the  state,  was 
sufficient  to  preserve  the  lessee's  rights. 

[Ed.  Note.— For  other  cases,  see  Attorney  and 
CBent,  Cent.  Dig.  §§  190-194,  20«-208;  Dec. 
Dig.  |  98;*  Tender,  Cent.  Dig.  g  10.] 

5.  Subrogation    (J    41*)— Action— Payment 
into  Court— Necessity. 

On  a  bill  for  subrogation,  it  is  not  neces- 
sary to  bring  into  court  the  money  tendered, 
where  the  bill  avers  readiness  and  ability  of 
the  plaintiff  to  pay,  and  tenders  payment  of, 
the  amount  due. 

[Ed.  Note.— For  other  cases,  see  Subrogation, 
Cent  Dig.  §§  109-118 ;  Dec.  Dig.  {  41.*] 

6.  Subrogation  (f  31*)— Assignment  of  Se- 
curity. 

Where  a  judgment  note  was  not  executed 
for  more  than  a  year  and  a  half  after  the  lease 
of  premises  owned  by  the  maker,  and  the 
lease  contained  a  provision  that  the  lessor  waS 
not  to  sell  the  premises  during  its  continuance 
without  giving  the  lessor,  or  its  successors,  the 
option  to  become  the  owner  in  fee  simple,  the 
holder  of  the  note  acquires  no  superior  equity 
which  would  justify  him  in  withholding  the  as- 
signment to  the  lessee  of  a  mortgage  on  the  prem- 
ises, in  order  to  protect  his  subsequent  judgment. 
[Ed.  Note. — For  other  cases,  see  Subrogation, 
Cent  Dig.  gf  70-91 ;  Dec.  Dig.  {  81.*] 

Appeal  from  Court  of  Common  Pleas,  York 
County. 

Bill  in  equity  by  the  Hopkins  Manufactur- 
ing Company  against  Perclval  C  Ketterer  to 
stay  writ  and  compel  the  assignment  of  a 
mortgage.  From  a  decree  granting  subroga- 
tion, defendant  appeals.     Affirmed. 

Argued  before  FELL,  C.  J.,  and  BROWN, 
MESTREZAT,  POTTER,  and  ELKIN,  JJ. 

Chas.  A.  Hawkins,  of  York,  and  Ehrehart 
&  Bange,  of  Hanover,  for  appellant.  Allen 
Wiest  and  J.  W.  Gitt,  both  of  York,  and  C. 
J.  Delone,  of  Hanover,  for  appellee. 

MESTREZAT,  J.  This  is  a  bill  for  sub- 
rogation, filed  by  the  assignee  of  a  lessee  to 
compel  the  assignee  of  a  mortgagee  to  re- 
ceive the  debt  and  assign  the  mortgage  which 
secures  it 

Charles  P.  Ketterer,  being  the  owner  of 
certain  real  estate  in  the  borough  of  Han- 
over, York  County,  gave  a  mortgage  thereon, 
dated  March  24,  1896,  to  the  Hanover  Sav- 
ings Fund  Society  to  secure  the  payment  of 
$10,000  in  six  months  after  date.  On  April 
IS,  1S00,  Ketterer  leased  the  real  estate  to 
the  Ketterer  Manufacturing  Company  for  ten 
years,  with  the  option  of  a  second  term  of 
like  tenure,  at  an  annual  rental  of  $1,000 
payable  semiannually,  which  was  applicable 
by  the  tenant  (a)  to  payment  of  taxes  on  the 
property,  (b)  to  interest  on  the  mortgage, 
(c)  to  principal  of  the  mortgage.  The  com- 
pany took  possession  under  the  lease,  and 


continued  in  possession  until  it  was  adjudged 
a  bankrupt  in  March,  1907.  In  pursuance  of 
an  order  of  the  United  States  District  Court, 
the  trustee,  on  September  25,  1907,  sold  its 
leasehold  right  to  one  Lebzelter,  who,  on  De- 
cember 1,  1907,  sold  and  delivered  possession 
of  the  premises  to  the  Hopkins  Manufactur- 
ing Company,  the  plaintiff. 

The  Hanover  Savings  Fund  Society,  the 
mortgagee,  on  November  25,  1908,  assigned 
the  mortgage  to  Perclval  O.  Ketterer,  the  de- 
fendant The  assignee  of  the  mortgage  is- 
sued a  scl.  fa.  thereon  December  19,  1908, 
and  obtained  judgment  He  issued  a  levari 
facias  January  21,  1910,  on  the  judgment 
and,  the  proceedings  being  suspended  by  or- 
der of  court,  he  subsequently  issued  an  alias 
levari  facias  and  levied  on  the  lands  describ- 
ed in  the  mortgage  and  held  by  the  plaintiff 
under  the  lease. 

The  plaintiff  company,  by  a  letter  dated 
January  23,  1909,  addressed  to  Perclval  C. 
Ketterer  at  his  residence  in  New  York  City, 
and  duly  received  by  Mm,  notified  him  that 
it  stood  ready  to  pay  the  amount  due  on  the 
mortgage,  with  costs,  upon  assignment  there- 
of to  it  On  August  12,  1909,  the  plaintiff 
tendered  to  the  mortgagee's  attorney  of  record 
In  the  proceedings  thereon  the  debt,  interest 
costs,  and  attorney's  commission,  with  the 
request  for  the  assignment  of  the  mortgage  to 
the  plaintiff.  The  tender  was  refused,  be- 
cause the  counsel  for  the  mortgagee  had  no 
express  authority  to  make  an  assignment 
Perclval  C.  Ketterer  entered  judgment  in  the 
common  pleas  of  York  county  on  March.  28. 
1909,  for  $15,245  on  a  judgment  note  dated 
March  16, 1909.  The  judgment  is  unsatisfied 
The  real  estate  covered  by  the  mortgage  and 
on  which  this  judgment  was  a  lien  is  worth 
$13,000.  The  balance  due  on  the  mortgage 
when  assigned  to  Perclval  O.  Ketterer  was 
$7,500.  Ketterer  was  then  and  is  now  a 
resident  of  the  city  of  New  York. 

The  plaintiff  company  erected  on  the  leas- 
ed premises  the  necessary  buildings  and  ap- 
pliances, with  railroad  switches,  etc.,  for 
carrying  on  the  business  of  manufacturing 
wagons  and  similar  vehicles,  and  there  are 
no  premises  with  suitable  buildings  in  the 
borough  of  Hanover  or  vicinity  adapted  for 
the  purpose.  If  the  plaintiff  company  should 
be  evicted  from  the  premises,  its  loss,  expens- 
es, and  the  depreciation  In  value  of  Its  prop- 
erty would  be  an  irreparable  injury  to  it 

The  plaintiff  paid  on  its  rent  account  on 
December  30,  1908,  $833.33,  and  on  September 
20,  1909,  $500.  • 

The  above  facts  are  summarized  from  the 
findings  of  the  court  below,  and'  are  all  that 
are  material  to  the  disposition  of  the  case 
here.  This  bill  was  filed  September  16,  1909, 
praying  the  court  to  stay  the  writ  of  alias 
levari  facias  issued  on  the  mortgage,  and 
for  an  order  directing  the  defendant  to  as- 
sign and  transfer  to  the  plaintiff  company 
the  mortgage  upon  payment  to  him  of  the 
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balance  due  thereon.  The  learned  court  be- 
low granted  the  decree  as  prayed  for,  and 
the  defendant  has  taken  this  appeal. 

[1]  We  have  no  disposition  to  Interfere 
with  the  findings  of  fact  by  the  court  below 
which  are  complained  of  in  the  first  and  sec- 
ond assignments  of  error.  We  think  the  find- 
ings are  supported  by  the  evidence,  and  that 
the  objections  are  not  well  taken.  The 
plaintiff  company  presented  a  case  which  en- 
titles it  to  equitable  relief.  The  mortgagee 
was  entitled  to  his  money  when  It  became 
due  by  the  terms  of  his  contract  If  It  were 
not  paid,  he  could  proceed  and  collect  It 
The  mortgage  is  security  for  the  indebted- 
ness, and  furnishes  the  legal  means  of  en- 
forcing payment  When,  however,  the  debt 
is  tendered  to  the  mortgagee,  he  must  receive 
It;  and  he  is  prevented  from  taking  any 
proceedings  on  the  mortgage  to  collect 
Generally  speaking,  he  is  not  required,  on 
receipt  of  the  Indebtedness,  to  assign  or 
transfer  the  mortgage.  He  can  only  be  re- 
quired to  satisfy  it  The  circumstances, 
however,  may  be  such  that  when  the  debt  is 
paid  he  may  be  required  to  assign  the  in- 
strument for  the  protection  of  the  party 
making  the  payment  If  a  junior  mortgagee, 
judgment  creditor,  or  other  Incumbrancer 
pay  a  prior  Incumbrance  in  order  to  protect 
his  own  interest  in  the  Incumbered  estate, 
be  will,  as  a  general  rule,  be  subrogated  to 
all  the  rights  of  the  senior  incumbrancer, 
and,  if  necessary  for  his  protection,  may 
compel  an  assignment  of  the  security.  27 
Am.  &  Eng.  Ency.  of  Law  (2d  Ed.)  243.  We 
have  ruled  that  the  same  relief  should  be 
afforded,  under  similar*  circumstances,  to  a 
lessee  for  years.  Wunderle  v.  Ellis,  212  Pa. 
618,  62  Atl.  106,  4  Ann.  Cas.  806. 

[2]  In  the  case  before  us,  therefore,  the 
only  question  is  whether  the  plaintiff  com- 
pany has  shown  such  ground  as  would  war- 
rant a  chancellor  In  granting  the  relief  pray- 
ed for  in  the  bill,  and  in  compelling  the 
holder  of  the  mortgage  to  assign  it  on  pay- 
ment of  the  debt  interest  and  attorney's 
commissions    due   thereon. 

[S]  In  view  of  the  tender  made  by  the 
plaintiff,  it  is  immaterial,  as  correctly  said 
by  the  learned  court,  what  rent  was  unpaid 
at  any  subsequent  date.  The  contention 
that  the  plaintiff  was  guilty  of  laches  can- 
not be  sustained.  The  facts  found  by  the 
court  and  summarised  above  show  that  the 
company  proceeded  with  due  speed  to  pro- 
tect its  Interests  by  taking  up  the  mortgage. 
The  lease  was  recorded;  and  hence  the  as- 
signee of  the  mortgage  had  constructive 
notice  of  the  contents  of  the  lease  when  he 
took  the  assignment  He  not  only  knew  that 
the  lease  bad  been  in  existence  for  more 
than  nine  years,  but  must  be  presumed  to 
know  what  was  a  fact  that  the  lessee  had 
erected  a  valuable  plant  on  the  leased  prem- 
ises, and  that  it  had  been  in  operation  since 
the  construction  of  the  plant     It  must  be 


further  assumed  that  he  knew  what  the 
court  finds  to  be  a  fact  that  the  collection 
of  the  mortgage  by  legal  process  and  the  con- 
sequent eviction  of  the  plaintiff  company 
from  the  premises  would  result  in  irrepara- 
ble loss  and  Injury  to  it  He  must  there- 
fore be  regarded  as  having  full  knowledge 
of  the  conditions  existing  at  the  time  he 
took  the  assignment  of  the  mortgage  in  1909. 

The  plaintiff  company  was  not  required 
to  tender  payment  of  the  mortgage  imme- 
diately upon  its  assignment  to  the  present 
defendant  It  was  not  required  to  anticipate 
that  he  would  attempt  to  collect  by  legal 
process  the  mortgage,  and  thereby  deprive  it 
of  the  valuable  manufacturing  plant  erected 
upon  the  premises.  The  company  did,  how- 
ever, within  two  months  after  the  assign- 
ment of  the  mortgage,  notify  the  assignee 
that  it  would  pay  him  the  Indebtedness 
when  the  mortgage  was  assigned  to  him. 
This  notice  was  followed  by  a  tender  of  the 
debt,  Interest  and  costs  due  on  the  mort- 
gage to  the  record  attorney  of  the  owner 
of  the  mortgage,  with  the  request  for  an  as- 
signment to  the  plaintiff.  This  was  suffi- 
ciently prompt  to  rebut  any  inference  of 
laches  on  the  part  of  the  plaintiff,  and  gave 
the  holder  of  the  mortgage  an  opportunity 
to  receive  the  debt  in  full.  We  are  at  a 
loss  to  see  what  more  he  was  entitled  to, 
either  at  law  or  in  equity;  and  it  is  not 
apparent  how  he  could  be  injured  in  any 
way  by  accepting  the  money  and  assigning 
the  instrument  The  assignment  would  be 
without  recourse;  and  hence  no  liability 
would  attach  to  the  assignor  on  failure  to 
collect  In  view  of  these  and  the  other 
facts  in  the  case,  it  is  apparent  that  the 
equities  were  clearly  with  the  plaintiff,  and 
that  its  rights  should  be  protected  by  an  ap- 
propriate decree.  The  plaintiff  company 
manifestly  did  equity,  and  was  therefore  en- 
titled to  demand  that  the  defendant  do 
equity. 

[4]  It  is  contended  by  the  appellant  that 
the  tender  made  to  his  counsel  of  record  in 
the  mortgage  proceeding  was  not  effective, 
and  that  it  should  have  been  made  to  him 
personally.  As  a  general  rule,  one  who  seeks 
to  take  advantage  of  a  tender  of  payment  in 
discharge  of  an  obligation  must  see  that  it  is 
unconditional  and  made  to  the  individual 
himself;  but  the  circumstances  may  be  such 
as  to  justify  a  qualified  tender  made  to  the 
representative  of  the  party.  The  purpose  of 
the  plaintiff  company  in  the  present  case 
was  to  protect  itself  against  a  sale  of  the 
premises  on  the  mortgage,  which,  as  the 
court  found,  would  occasion  it  irreparable 
injury.  The  mortgage  was  prior  to  the  lease, 
and  a  sale  on  the  mortgage  would  have  de- 
stroyed the  lease  and  evicted  the  tenant 
On  the  other  hand,  the  tenant  could  not  have 
protected  his  interests  by  payment  and  sat- 
isfaction of  the  mortgage.  The  subsequent 
judgment  of  the  defendant  as  will  be  ob- 
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served,  exceeded  the  value  of  the  property 
more  than  $2,000;  and  the  satisfaction  of 
the  mortgage  would  therefore  have  probably 
resulted  In  the  loss  to  the  plaintiff  company 
of  the  amount  paid  by  It  In  satisfaction  of 
the  mortgage.  Equity  Imposes  no  such  con- 
ditions in  granting  its  relief,  and  It  has 
been  so  held  in  numerous  cases.  Wunderle 
v.  Ellis,  212  Pa.  618,  62  Atl.  106,  4  Ann.  Cas. 
806;  Lyon's  Appeal,  61  Pa.  15;  Hamilton 
v.  Dobbs  &  Robinson,  10  N.  J.  Eq.  227. 

The  tender  was  not  insufficient  or  inef- 
fective by  reason  of  having  been  made  to  the 
record  counsel  of  the  holder  of  the  mortgage. 
The  latter  was  a  resident  of  the  city  of  New 
York  at  the  time  he  purchased  the  mort- 
gage and  op  to  the  time  of  the  trial.  The 
counsel  to  whom  the  tender  was  made  had, 
as  his  attorney  of  record,  authority  to  re- 
ceive payment  of  the  judgment  recovered  on 
the  mortgage;  and  a  payment  to  him  would 
have  been  as  effective  in  discharging  the 
claim  as  if  made  to  his  client  This  is  set- 
tled by  numerous  adjudicated  cases.  It  is 
contended,  however,  that,  conceding  the  au- 
thority of  the  attorney  to  receipt  for  the 
money  In  discharge  of  the  liability,  he  had 
no  authority  to  assign  the  judgment  and  the 
mortgage  on  which  it  was  obtained.  If, 
however,  under  the  facts  presented  to  the 
court,  the  holder  of  the  mortgage  would  have 
been  compelled,  on  the  receipt  of  the  debt, 
to  assign  the  judgment  and  the  mortgage, 
the  tender  made  to  the  attorney  of  record 
was  sufficient  to  justify  the  court  in  prohib- 
iting any  further  proceedings  on  the  mort- 
gage or  the  judgment  entered  thereon.  Hav- 
ing made  such  tender,  the  plaintiff  had  done 
all  it  could  do,  and  hence  all  It  was  requir- 
ed to  do,  to  prevent  Its  interests  being  jeop- 
ardized by  a  sale  of  the  premises  on  the 
judgment  The  company  was  not  required 
to  follow  the  holder  of  the  mortgage  Into 
another  state  or  foreign  country  and  tender 
the  money  to  him.  This  would  impose  a 
task  which  very  frequently  could  not  be  per- 
formed, and  hence  would  necessarily  result 
In  disastrous  consequences  to  innocent  par- 
ties. Lord  Coke  wrote  that  a  debtor  need 
not  seek  his  creditor  out  of  the  realm,  and 
such  is  the  law  of  the  present  day,  and  ap- 
plies to  the  states  of  this  country.  Santee  v. 
Santee,  61  Pa.  478;  Smith  v.  Smith,  25 
Wend.  (N.  Y.)  405;  Hale  v.  Patton,  60  N. 
Y.  233,  10  Am.  Rep.  168;  22  Am.  &  Eng. 
Ency.  of  Law  (2d  Ed.)  533;  30  Cyc.  1185. 
As  the  holder  of  the  mortgage  was  not  a  res- 
ident of  Pennsylvania  during  his  ownership 
of  it  the  tender  of  payment  to  his  attorney 
of  record  in  the  scire  facias  on  the  mortgage, 
if  any  tender  were  necessary,  was  all  that 
was  required  to  entitle  the  plaintiff  to  the  re- 
lief he  sought  and  to  justify  the  court  in 
granting  it  In  such  case  all  that  equity 
demands  is  that  the  party  seeking  the  relief 
is  ready  and  able  to  pay,  and  that  the  de- 
fendant has  notice  of  the  fact    His  money 


is  then  at  his  command,  and  by  refusing  to 
accept  It  he  cannot  prevent  the  granting  of 
the  relief. 

[(]  The  averment  In  the  bill  of  the  readi- 
ness and  ability  of  the  plaintiff  to  pay  and 
the  proffered  tender  therein  of  payment  of 
the  amount  due  on  the  judgment  and  mort- 
gage rendered  unnecessary  the  bringing  of 
the  money  into  court  Such  a  prerequisite 
is  not  necessary  to  the  granting  of  relief  in 
equity.  The  decree  which  is  entered  will 
fully  protect  the  party  from  whom  the  re- 
lief is  sought  The  assignment  of  the  judg- 
ment and  mortgage  will  not  be  required  un- 
til the  money  Is  paid,  and  the  decree  will  so 
provide.  The  holder  of  the  mortgage  is 
therefore  amply  protected  without  the  money 
being  brought  into  court  to  await  its  decree. 
This  practice  is  recognized  in  numerous  ad- 
judicated cases,  as  well  as  In  the  leading 
text-books  on  equity  jurisprudence. 

[t]  There  is  no  merit  in  the  contention  that 
the  defenoant  should  be  permitted  to  protect 
his  subsequent  judgment  by  withholding  the 
assignment  of  the  mortgage.  As  appears  in 
the  statement  of  facts,  the  judgment  note  on 
which  he  entered  judgment  was  not  executed 
for  more  than  a  year  and  a  half  after  the 
lease  of  the  premises,  of  which  he  had  rec- 
ord notice.  His  good  faith  in  taking  the 
note,  under  the  circumstances,  may  well  be 
questioned.  When  he  took  the  note,  he  knew 
that  there  was  a  mortgage  debt  against  the 
real  estate  within  $3,000  of  its  value,  yet  he 
accepted  a  judgment  for  more  than  $15,000. 
Manifestly  he  could  not  have  expected  to 
have  obtained  payment  from  the  real  estate. 
In  addition  to  this,  Ijowever,  an  examination 
of  the  record  of  the  lease  disclosed  to  him 
the  stipulation  therein  that  the  lessor  was 
not  to  sell  the  premises  during  Its  continu- 
ance "without  first  giving  the  lessee,  or  its 
successors,  the  option  to  become  the  owner 
of  said  fee,  or  otherwise,  under  and  subject 
to  the  same  conditions  and  covenants  as  may 
be  offered  to  any  other  person  or  persons." 
With  the  knowledge  of  this  stipulation.  It 
Is  not  apparent  that  the  defendant  has  any 
superior  equity  which  would  justify  the  en- 
forcement of  his  judgment  to  the  detriment 
of  the  plaintiff's  lease.  The  stipulation  In 
the  lease  was  an  optional  agreement  to  sell 
to  the  plaintiff,  and  of  this  the  defendant  had 
record  notice.  Its  rights,  therefore,  to  the 
possession  of  the  leased  premises  were  mani- 
festly superior  to  those  of  the  defendant 
They  existed  at  the  time  the  judgment  was 
entered,  and  were  in  no  wise  affected  by  it 
The  judgment  creditor,  as  well  as  any  pur- 
chaser under  proceedings  on  the  judgment 
took  subject  to  all  rights  and  equities  creat- 
ed by  the  stipulation.  Neither  the  judgment 
nor  its  lien  can  give  the  defendant  any  stand- 
ing to  defeat  the  equitable  rights  of  the 
plaintiff  company,  assignee  of  the  lease,  to 
have  a  chancellor  control,  the*  mortgage  to 
protect  its  interests. 

The  decree  is  affirmed. 
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HILL  v.  WHITESIDE. 

(Supreme  Court  of  Pennsylvania.    July  2, 
1912.) 

Insane  Persons  (§  38*)— Guabdiaw  or  In- 
competent—Removal. 

The  guardian  of  an  incompetent  will  be 
removed,  where  he  is  also  administrator  of  an 
estate  in  which  his  ward  has  an  interest  an- 
tagonistic to  his  own. 

[Ed.  Note. — For  other  cases,  see  Insane  Per- 
sons, Cent  Dig.  U  57,  68,  60;  Dec.  Dig.  { 
88.*] 

Appeal  from  Court  of  Common  Pleas,  Lan- 
caster Comity. 

Action  by  John  T.  Hill,  by  his  next  friend, 
the  Lancaster  Trust  Company,  against  Wil- 
liam C  Whiteside,  as  guardian.  From  an 
order  making  rule  for  removal  absolute,  de- 
fendant appeals.    Affirmed. 

Landls,  P.  J.,  filed  the  following  opinion 
in  the  court  of  common  pleas: 

"In  this  case  the  petition  of  John  T.  Hill 
sets  forth  that  on  January  20,  1002,  William 
C.  Whiteside  was  appointed  his  guardian,  as 
a  weak-minded  person ;  that  the  Bald  guard- 
ian has  never  filed  an  Inventory;  that  he  has 
had  charge  of  a  farm  belonging  to  the  peti- 
tioner, and  has  received  the  proceeds,  but 
has  rendered  no  account  thereof ;  that  he  has, 
in  addition,  not  properly  maintained  and  sup- 
ported the  petitioner.  It  Is  also  asserted  that 
Whiteside  is  the  administrator  d.  b.  n.  of 
the  estates  of  Mary  C.  Hill  and  Winfleld  S. 
Hill,  and  as  such  has  long  had  In  his  possession 
moneys  belonging  to  John  T.  Hill,  which  he 
should  have  collected,  turned  over,  and  in- 
vested. Numerous  other  charges  are  made 
in  the  petition,  and  a  supplemental  petition 
has  been  filed;  but  we  do  not  think  they 
are  necessary  for  the  determination  of  the 
real  question  Involved. 

"It  appears  that  the  estates  of  Mary  C. 
Hill  and  Winfleld  S.  Hill  have  been  adjudi- 
cated in  the  orphans'  court,  and  that  excep- 
tions have  been  filed  to  that  adjudication  by 
the  accountant  John  T.  Hill  seems  also  to 
have  filed  exceptions;  but,  whether  he  did 
or  not,  his  interest  appears  plainly  to  be  ad- 
vene to  that  of  his  guardian.  The  thirteenth 
exception  filed  by  the  guardian  alleges  that, 
the  said  John  T.  Hill  having  been  decreed 
by  the  court  of  common  pleas  a  weak-minded 
person,  and  a  guardian  having  been  appoint- 
ed by  said  court,  he  has  no  legal  standing 
to  file  said  exceptions.' 

"We  have,  therefore,  the  following  incon- 
gruous situation:  John  T.  Hill  has  an  in- 
terest in  the  estates  of  Mary  O.  Hill  and 
Winfleld  S.  Hill,  of  which  William  O.  White- 
side is  the  administrator.  At  Hill's  instance, 
Whiteside  has  been  surcharged  with  certain 
amounts  in  those  estates  by  the  orphans' 
court  Whiteside  claims  that  Hill  has  no  le- 
gal standing  to  file  exceptions  to  his  accounts, 
as  there  is  a  guardian  appointed  by  this 
court,  and  the  inference  Is  that  it  is  the  duty 


of  that  guardian  to  do  so.  But  Whiteside 
is  the  guardian  also,  and,  of  course,  he  will 
not  file  exceptions  to  his  own  accounts  as  ad- 
ministrator. Such  a  situation  should  not  be 
permitted. 

"In  Kellberg's  Appeal,  86  Pa.  129,  it  was 
held  that,  "where  it  is  clear  that  the  rela- 
tions between  the  administrator  and  the  le- 
gal representatives  of  a  decedent  are  not  har- 
monious, and  it  is  manifest  the  interest  of 
the  administrator  is  adverse  to  those  of  such 
representatives,  nothing  but  some  controlling 
necessity  will  justify  his  retention  as  admin- 
istrator.' Mr.  Justice  Woodward,  delivering 
the  opinion  of  the  court,  said:  'It  is  clear 
that  the  relations  between  the  administrator 
and  the  legal  representatives  of  the  dece- 
dent are  not  harmonious.  It  may  or  may 
not  be  that  a  continuing  liability  for  the 
quarterly  payments  stipulated  for  in  the 
agreement  of  the  4th  of  April,  1874,  survived 
Kellberg's  death.  Whatever  the  event,  the 
question  is  one  which  the  appellant  has  a 
right,  In  a  proper  forum,  to  have  tried.  The 
manifest  Interest  of  the  administrator  is  on 
the  side  of  the  company,  and  there  would 
be  not  only  incongruity,  but  hazard  of  de- 
lay, mistake,  or  wrong,  in  leaving  him  to 
represent  a  claim  to  which  his  business  re- 
lations render  him  directly  adverse.  Nothing 
but  some  controlling  necessity  would  justify 
his  retention  In  his  position,  and  no  such 
necessity  is  Indicated  by  the  facte  presented.' 
In  Bryson  v.  Wood,  187  Pa.  366,  41  AtL  473, 
it  was  held  that  a  person  to  whom  a  judg- 
ment has  been  confessed  in  trust  for  cred- 
itors should  not  be  continued  as  a  trustee 
after  the  confidence  of  the  creditors  In  him 
Is  withdrawn.  It  is  not  material  that  he  Is 
innocent  of  actual  misfeasance.  His  conduct 
ought  to  meet  the  approval  of  those  whose 
Interests  are  to  be  promoted;  for  his  whole 
duty  is  to  them.  In  Marsden's  Estate,  166 
Pa.  213,  31  AtL  46,  it  was  held  that  the  pow- 
er of  the  court,  under  the  act  of  April  9, 
1868  (P.  L.  785),  to  appoint  a  new  trustee  did 
not  depend  alone  upon  the  misconduct  of  the 
trustee,  but  that  it  was  enough  to  show 
that,  by  reason  of  his  retention,  the  hostile 
relations  between  him  and  the  cestui  que 
trust  would  work  disadvantages  and  Incon- 
venience to  the  latter.  See,  also,  Lafferty's 
Estate,  108  Pa.  433,  48  AtL  301 ;  Job's  Estate, 
23  Pa.  Super.  Ct  611.  In  Schmidt's  Estate, 
183  Pa.  129,  38  Atl.  464,  a  son  claimed  se- 
curities under  his  father's  will,  while  his 
two  sisters  alleged  that  the  securities  were 
a  part  of  their  mother's  estate,  In  which  they 
had  a  share.  As  there  was  unfriendly  feel- 
ing between  the  brothers  and  sisters,  and 
both  sons  were  disqualified  to  administer  up- 
on the  estate,  letters  of  administration  on 
the  mother's  estate  were  granted  to  a  stran- 
ger rather  than  to  the  daughters. 
>  "It  matters  not  how  valuable  were  the 
services  which  the  guardian  rendered  to  the 
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estate,  nor,  on  the  other  hand,  need  we  con- 
sider whether  there  have  been  delinquencies 
on  his  part  Sufficient  for  us  Is  it  that  the 
situation  is  one  that  ought  not  to  be  toler- 
ated. No  man  can  serve  two  masters.  No 
one  can  properly  serve  a  trust  when  his 
personal  interests  are  antagonistic  to  It 
Therefore,  without  going  further  Into  the 
merits  of  the  controversy,  we  think  that  the 
interest  of  John  T.  Hill  demands  that  his 
present  guardian  be  removed  from  the  trust 
and  that  some  disinterested  person  he  ap- 
pointed In  his  stead." 

Argued  before  FELL,  C.  J.,  and  BROWN, 
MESTREZAT,  POTTER,  ELKIN,  STEW- 
ART, and  MOSCHZISKER,  JJ. 

B.  F.  Davis,  of  Lancaster,  for  appellant 
W.  U.  Hensel,  of  Lancaster,  for  appellee. 

PER  CURIAM.  The  order  appealed  from 
is  affirmed,  at  the  cost  of  the  appellant,  on 
the  opinion  of  the  learned  president  judge  of 
the  common  pleas. 


PURITAN  COAL  MINING  CO.  v.  PENNSYL- 
VANIA R  CO. 

(Supreme  Court  of  Pennsylvania.     Oct  14, 
1912.) 

1.  Corporations    (8   202*) — Stockholders- 
Representation  of  Company.  . 

Where  an  incorporated  coal  company,  all 
of  whose  stock  is  owned  by  three  stockholders, 
brings  an  action  against  a  railroad  company 
for  unlawful  discrimination,  and  thereafter  the 
three  stockholders  sell  the  stock,  reserving  the 
right  to  continue  the  action  and  to  appropriate 
any  pecuniary  results  therefrom,  this  does  not 
deprive  the  corporation  of  the  right  to  continue 
the  action. 

[Ed.  Note.— For  other  cases,  see  Corpora- 
tions, Cent  Dig.  §f  770-780;  Dec.  Dig.  f  2)2. •] 

2.  Corporations    (J   398*)—  Stockholders—  ■ 
Representation  op  Company. 

Shareholders  of  a  corporation  have  no  au- 
thority, from  the  mere  fact  of  being  share- 
holders, to  act  as  agents  for  the  corporation, 
or  to  convey  or  assign  its  property,  though  all 
unite,  unless  through  formal  action  of  the  cor- 
poration they  have  been  made  its  agent 

[Ed.  Note. — For  other  cases,  see  Corpora- 
tions, Cent  Dig.  H  1592-1594;  Dec.  Dig.  } 
398.*] 

3.  Courts  (|  489*)— Conflicting  Jurisdic- 
tion— Right  of  State. 

Where  a  railroad  engaged  in  transporting 
coal  groups  mines  for  purposes  of  service  and 
for  the  equitable  distribution  of  cars,  a  state 
court  has  jurisdiction,  in  the  absence  of  any 
order  of  the  Interstate  Commerce  Commission, 
affecting  the  system  adopted  in  its  relation  to 
the  distribution  of  cars  engaged  in  interstate 
commerce,  over  a  suit  by  a  shipper  against  the 
railroad  for  a  departure  from  the  system  adopt- 
ed^ resulting  in  an  unlawful  discrimination 
against  plaintiff,  whether  the  cars  are  intend- 
ed for  interstate  or  intrastate  shipment 

[Ed.  Jfote.— For  other  cases,  see  Courts,  Cent 
Dig.  §§  1324-1330,  1333-1341,  1372-1374;  Dec. 
Dig.  g  489.*] 

4.  Courts   (§  489*)— Conflicting  Jubisdic* 
tion— State  and  Federal  Courts. 

Where  Congress  proscribes  a  particular 
act  in  reference  to  interstate  commerce,  which 


is  not  in  itself  an  offense  at  common  law,  ju- 
risdiction over  it  attaches  to  the  federal  courts. 
[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  {§  1324-1341,  1372-1374;  Dec.  Dig.  $ 
489.*] 

5.  Courts  (§  489*)— Conflicting  Jurisdic- 
tion—State and  Federal  Courts. 

Where  an  act  is  an  offense  at  common  law, 
and  is  also  made  one  by  state  statute,  there  is 
concurrent  jurisdiction  of  it  in  the  state  and 
federal  courts,  except  as  other  reasons  may  be 
shown  limiting  the  jurisdiction. 
-  [Ed.  Note. — For  other  cases,  see  Courts,  Cent. 
Dig.  »  1324-1341,  1372-1374;  Dec.  Dig.  } 
489.*] 

6.  Commerce    (§   85*)— Regulation— Inter- 
state Commission. 

The  interstate  commerce  act  (Act  Feb.  4, 
1887,  c.  104,  24  Stat.  379  [U.  S.  Comp.  St. 
1901,  p.  3154]),  as  amended  by  Act  June  29, 
1U06,  c.  3591,  34  Stat  584  (U.  S.  Comp.  St. 
Supp.  1911,  p.  1284),  does  not  attempt  any 
more  than  the  common  law,  to  define  what  par- 
ticular acts  shall  constitute  unlawful  discrimi- 
nation, but  commits  that  to  the  Interstate  Com- 
merce Commission. 

[Ed.  Note. — For  other  cases,  see  Commerce, 
Cent.  Dig.  {  138;   Dec.  Dig.  {  So.*] 

7.  Courts  (|  489*)— Conflicting  Jurisdic- 
tion—State and  Federal  Courts. 

When  the  Interstate  Commerce  Commis- 
sion declares  any  particular  practice  or  regu- 
lation of  an  interstate  commerce  corporation  un- 
reasonably discriminating,  it  is  as  though  Con- 
gress has  specially  legislated  with  respect 
thereto,  and  the  federal  tribunals  hare  exclu- 
sive jurisdiction  of  the  offense. 

[Ed.  Note. — For  other  cases,  see  Courts,  Cent. 
Dig.  H  1324-1341,  1372-1374;  Dec  Dig.  § 
489.*] 

8.  Carriers  (|  34*)— Regulation— Discrim- 
ination—State  Courts. 

Except  as  to  those  things  which  the  Inter- 
state Commerce  Commission  has  defined  and 
denounced  as  undue  discrimination,  a  discrimi- 
nation complained  of  may  be  dealt  with  by  the 
state  courts  according  to  their  own  statute  or 
the  common  law. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  §8  91-93;   Dec.  Dig.  §  34.*] 

9.  Carriers  (§  199*)— Discrimination— Sup- 
ply of  Cars. 

Where  a  railroad  divides  mines  along  its 
line  into  two  districts,  and  rates  the  mines  in 
each  district  according  to  their  producing  ca- 
pacity to  determine  a  just  distribution  of  cars 
in  case  of  shortage,  and  in  such  a  case  gives 
to  one  coal  company  in  one  of  the  districts  an 
excess  of  cars  daily,  the  railroad  will  be  lia- 
ble in  damages  to  a  coal  company  in  the  other 
district  which  has  been  deprived  of  its  fair 
share  of  cars. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  ({  901-905;   Dec.  Dig.  |  199.*] 

10.  Carriers  (§  32*)— Discrimination— Sup- 
ply of  Cars. 

Where  a  system  of  distribution  of  cars, 
acquiesced  in  by  all  parties  as  proper,  disre- 
garded private  cars  in  violation  of  the  inter- 
state commerce  act  (Act  Feb.  4,  1887,  c  104. 
24  Stat.  379  [U.  S.  Comp.  St  1901,  p.  3154]), 
as  amended  by  Act  June  29,  1906,  c.  3591,  34 
Stat.  584  (U.  S.  Comp.  St  Supp.  1911,  p. 
1284),  the  court  will  be  justified,  in  an  action 
against  the  railroad  for  departure  from  its 
system  of  distribution  resulting  in  discrimina- 
tion against  a  customer,  in  ignoring  the  private 
cars  owned   by   the  shippers  as  affecting   the 
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number  of  cars  to  which  each  shipper  is  enti- 
tled. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  H  83-85;    Dec  Dig.  §  32.*] 

11.  Appeal  and  Error  (|  230*)— Presenting 
Questions  in  Trial  Court— Necessity. 

Iivan  action  against  a  railroad  for  unlaw- 
ful discrimination  in  the  distribution  of  coal 
cars,  where  the  only  question  considered  at  the 
.  trial  was  the  distribution  of  the  railroad's  own 
cars,  without  reference  to  private  cars  owned 
by  operators,  the  railroad  cannot  for  the  first 
time,  on  exceptions  to  the  court's  findings  and 
conclusions  of  law,  claim  error  in  the  failure 
to  take  into  account  private  cars  in  determining 
the  extent  of  the   discrimination. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  f  230.*] 

12.  Carriers  (|  201*)  —  Discrimination  — 
Damages. 

The  court  hearing  a  case  against  a  rail- 
road for  unlawful  discrimination,  without  a 
jury,  may  include  in  the  general  damages  addi- 
tional damages  for  delay  in  the  settlement  of 
plaintiffs  claim. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  f  915;   Dec  Dig.  f  201.*] 

13.  Limitation  of  Actions  ($  127*)— Compu- 
tation of  Period— Commencement  of  Ac- 
tion—Amendment of  Pleadings. 

Where  the  statement  of  claim  against  a 
railroad  for  unlawful  discrimination  in  the  dis- 
tribution of  cars  alleges  two  discriminatory 
acts,  the  statement  may  be  amended  after  the 
running  of  limitations  by  charging  that  the 
plaintiff,  as  a  consequence  of  the  two  acts,  was 
prevented  from  shipping  a  larger  amount  of 
tonnage,  and  was  therefore  entitled  to  a  larger 
amount  of  damage  than  claimed  in  the  original 
statement;  no  new  cause  of  action  being  there- 
by introduced. 

[Ed.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Cent.  Dig.  gf  543-547;  Dec.  Dig.  i 
127.*] 

Appeal  from  Court  of  Common  Pleas, 
Clearfield  County. 

Action  by  the  Puritan  Coal  Mining  Com- 
pany against  the  Pennsylvania  Kailroad 
Company.  From  a  judgment  for  plaintiff, 
defendant  appeals.    Affirmed. 

Trespass  to  recover  damages  for  unlawful 
discrimination  in  the  distribution  of  coal 
cars.  The  case  was  tried  by  Smitb,  P.  J., 
without  a  Jury,  under  the  act  of  April  22, 
1874  (P.  L.  109).  On  AprU  13,  1911,  more 
than  six  years  after  the  period  covered  by 
the  action,  the  plaintiff  moved  to  amend  its 
statement  so  as  to  charge  that  it  had  been 
prevented  from  shipping  because  of  the  dis- 
crimination alleged  in  the  original  statement 
a  larger  amount  of  tonnage  than  was  claim- 
ed for  In  the  original  statement,  and  that 
it  was  therefore  entitled  to  a  larger  amount 
of  damages. 

The  material  portions  of  the  plaintiff's 
original  statement  were  as  follows:  "(3) 
That  tbe  mines  of  the  plaintiff  and  the  mines 
of  other  shippers  of  bituminous  coal,  espe- 
cially those  of  the  Berwlnd- White  Coal  Min- 
ing Company,  are  situated  along  or  near  the 
line  or  branch  line  of  the  defendant  com- 
pany in  the  county  of  Cambria,  and  that  a 
large  part  of  the  coal  mined   and  shipped 


from  the  premises  controlled  by  the  plaintiff 
during  the  period  from  the  1st  day  of  April, 
A.  D.  1902,  to  the  1st  day  of  January,  A  D. 
1905,  was  shipped  over  said  main  line  and 
branch  of  the  defendant  company  by  contin- 
uous carriage  or  shipment,  and  under  the 
control  and  management  of  the  defendant 
company,  to  points  and  places  within  the 
state  of  Pennsylvania.  (4)  Tbat  the  defend- 
ant company  during  all  of  the  period  afore- 
said arbitrarily  assumed  the  right  to  esti- 
mate and  determine  the  capacity  of  tbe 
plaintiff  to  produce  coal  from  Its  mines,  and 
did  In  fact  estimate,  fix,  and  determine,  and 
published  the  capacity  of  its  mines,  and  did 
estimate,  fix,  and  determine  the  percentage 
of  coal  cars  plaintiff  was  to  receive  each  and 
every  working  day  at  its  mines  for  use  in 
the  carriage  and  transportation  of  its  prod- 
uct, and  did  in  like  manner  estimate,  fix, 
and  determine  the  producing  capacity  of  all 
other  mines  upon  its  main  line  and  branch 
lines,  and  did  so  fix  and  determine  the  per- 
centage of  coal  cars  the  said  several  oper- 
ators and  owners  of  mines  were  entitled  to 
have  and  receive  for  the  carriage  and  trans- 
portation of  the  product  of  their  mines.  (5) 
That  the  duty  and  obligation  of  the  defend- 
ant company  as  a  common  carrier  and  a 
public  highway  was  to  furnish  coal  cars  to 
the  plaintiff  upon  a  basis  of  equality  in  pro- 
portion to  its  rated  capacity  to  mine  and 
produce  coal,  and  according  to  the  measure 
of  duty  fixed  by  itself  in  determining  the 
percentage  of  the  number  of  coal  cars  to 
which  plaintiff  was  entitled  out  of  the  whole 
number  the  defendant  had  for  daily  distribu- 
tion ;  but  the  defendant  company,  disregard- 
ing Its  duty  and  obligation  which  It  owed  to 
the  plaintiff,  did  unduly  and  unreasonably, 
as  well  as  unlawfully  and  unjustly,  neglect 
and  refuse  to  furnish  the  plaintiff  with  its 
pro  rata  share  of  coal  cars  it  had  for  dally 
distribution,  and  did  subject  the  plaintiff  to 
undue  and  unreasonable  disadvantage  and 
prejudice  in  that  it  favored  and  did  unduly 
and  unreasonably  discriminate  in  favor  of 
the  Berwlnd- White  Coal  Mining  Company  in 
that  it  did,  In  tbe  daily  distribution  of  its 
coal  cars,  distribute  and  give  to  said  com- 
pany 500  cars  before  distributing  to  the 
plaintiff  any  cars,  and  did  thereby  unjustly 
and  unlawfully  deprive  the  plaintiff  of  tbe 
just  and  fair  amount  of  cars  each  day,  to 
which  the  percentage  fixed  by  the  defendant 
company  entitled  the  plaintiff  to  receive  and 
would  have  received  except  for  said  unjust 
undue,  and  unreasonable  discrimination  in 
favor  of  said  Berwlnd- White  Coal  Mining 
Company.  (6)  That  the  defendant  company 
did  also  unduly  and  unreasonably  discrimi- 
nate against  the  plaintiff  and  in  favor  of 
said  Berwind-Whlte  Coal  Mining  Company, 
to  the  prejudice  and  disadvantage  of  the 
plaintiff,  In  that  the  said  defendant  did 
cause. to  be  transferred  from  its  ownership, 
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custody,  and  control  1,000  steel  cars  of  large 
capacity,  which  It  had  purchased  for  use  In 
the  transportation  of  bituminous  coal  Into 
Interstate  markets  and  places  of  interstate 
commerce  to  the  said  Berwlnd-White  Goal 
Mining  Company,  and  did  by  said  transfer 
and  sale  deprive  the  plaintiff  from  receiving 
its  pro  rata  percentage  of  said  1,000  cars 
for  use  In  hauling  and  transporting  the 
product  of  its  mines  to  points  and  places 
within  the  state  of  Pennsylvania.  (7)  That 
during  all  of  said  period  of  time,  to  wit, 
from  the  1st  day  of  April,  A.  D.  1002,  to  the 
1st  day  of  January,  A.  D.  1006,  the  plaintiff 
had  a  large  and  growing  demand  for  the 
soft  coal  which  it  was  mining  and  produc- 
ing; that  it  had  during  all  of  said  time  con- 
stant demand  and  orders  for  its  coal,  In  ex- 
cess of  the  supply  of  coal  cars  furnished  by 
the  defendant  company  for  transportation  of 
the  same  to  Its  customers,  and  could  and 
would  have  mined  and  shipped  a  large 
amount  of  coal  in  excess  of  what  It  did 
mine  and  ship,  to  wit,  64,587  tons,  which  it 
would  have  sold  to  its  customers  therein  at 
a  price  aggregating  f.  o.  b.  cars  above  costs 
of  producing  same  the  sum  of  $49,836.07, 
but  was  prevented  from  so  doing  by  reason 
of  the  aforesaid  undue  and  unreasonable  dis- 
crimination In  favor  of  the  aforesaid  Ber- 
wlnd-White Coal  Mining  Company.  That, 
because  of  said  undue  and  unreasonable  dis- 
criminatory acts,  the  plaintiff  suffered  dam- 
age and  loss  in  its  business  of  mining  and 
selling  its  product  in  the  markets  of  the 
soft  coal  trade  and  In  points  and  places  and 
to  consumers  of  soft  coal  within  the  lines 
of  the  state  of  Pennsylvania,  and  it  there- 
fore brings  this  action  to  recover  compensa- 
tion for  said  loss  and  damage  In  the  sum 
of  $49,936.07,  with  such  additional  amount 
as  will  compensate  plaintiff  for  the  delay  on 
part  of  the  defendant  company." 

On  the  motion  to  amend,  Smith,  P.  J., 
filed  an  opinion  which  was  In  part  as  fol- 
lows: "The  principal  objection  made  by 
the  learned  counsel  for  the  defendant  to  the 
statement  is  that  a  new  cause  of  action  is 
Introduced  by  the  amended  section  8,  cor- 
responding to  section  7  of  the  original  state- 
ment. A  careful  examination  of  both  state- 
ments convinces  us  that  no  new  cause  of  ac- 
tion is  In  fact  declared  on.  In  both  two 
particular  acts  of  discrimination  are  alleged, 
namely,  first  the  distribution  to  Berwlnd- 
White  Coal  Mining  Company  dally  of  500 
cars  before  any  distribution  made  of  a  pro 
rata  to  the  plaintiff  company,  and,  second,, 
the  sale  by  the  defendant  company  to  Ber- 
wind-Whdte  Coal  Mining  Company  of  1,000 
steel  cars  of  large  capacity,  thereby  depriv- 
ing the  plaintiff  of  its  pro  rata  percentage  of 
said  cars.  Both  statements  cover  the  same 
period  of  time  and  allege  identically  the 
same  discriminatory  acts.  In  the  original 
statement,  however,  plaintiff  alleges  a  cer- 
tain definite  number  of  tons  of  coal  which 


it  could  have  shipped  in  excess  of  what  it 
did  ship,  being  prevented  so  to  do  by  reason 
of  the  alleged  two  undue  and  unreasonable 
acts  of  discrimination  in  favor  of  Berwlnd- 
White  Coal  Mining  Company.  In  the  amend- 
ed statement,  although  In  somewhat  different 
language,  the  same  allegation  is  made;  that 
Is,  that  it  could  have  mined  and  shipped  a 
large  amount  of  coal  in  excess  of  what  it  did 
mine  and  ship,  and  claims  for  the  profit 
thereon  as  In  the  original  statement,  except 
that  it  claims  for  a  very  much  larger  amount 
of  tonnage  which  It  was  deprived  from  ship- 
ping by  reason  of  the  discriminatory  acts  of 
the  defendant  and  in  consequence  declares 
for  a  much  larger  sum  of  money.  We  are 
of  opinion,  therefore,  that  all  that  portion 
of  the  amended  statement  exclusive  of  sec- 
tion 3  is  allowable.  The  cause  of  action,  in 
our  Judgment,  is  the  same ;  that  is,  two  cer- 
tain alleged  discriminatory  acta.  The 
amendment  appears  to  declare  merely  on  the 
consequences  of  those  discriminatory  acts, 
and  alleges  aggravation  of  the  injury  In  that 
they  were  prevented  from  shipping  a  larger 
amount  of  tonnage,  and  therefore  entitled 
to  a  larger  amount  of  damage  than  was 
claimed  for  in  the  original  statement. 

"Knapp  v.  Hartung,  73  Pa.  290,  294,  la  a 
case  almost  Identical  in  principle  with  the 
case  in  hand.  In  that  case  the  Supreme 
Court  reversed  the  lower  court  for  striking 
off  amendments  declaring  for  a  number  of 
additional  Items  on  the  ground  that  both 
statements  were  based  on  the  same  cause  of 
action,  namely,  the  breaking  of  the  close. 
The  case  also  lays  down  the  principle  that 
the  amendment  acts  must  receive  a  liberal 
construction.  In  a  number  of  oases  In  Penn- 
sylvania, where  the  amended  statement  did 
not  vary  from  the  original  statement  In  an 
allegation  as  to  the  particular  language,  ac- 
tion, or  acts  alleged  as  the  basis  of  recovery, 
but  where  the  mode  of  stating  the  complaint 
or  of  setting  out  the  circumstances,  together 
with  a  statement  of  the  consequences  and  ag- 
gravation of  the  Injury  sustained,  has  been 
modified  or  amended,  such  amendments  have 
been  allowed  by  the  lower  courts  and  sus- 
tained by  higher  courts.  Jackson  v.  Qunton, 
26  Pa.  Super.  Ct  203 ;  Herbstrltt  ▼.  Lack- 
awanna Lumber  Co.,  212  Pa.  495,  61  AtL 
1101;  Fredericks  v.  Penna.  Canal  Co.,  148 
Pa.  317,  23  AtL  1067.  Very  recent  cases  rec- 
ognizing this  principle  are  Coll  v.  Westing- 
house  Elect  &  Mfg.  Co.,  230  Pa.  86,  79  Atl. 
163;  First  National  Bank  v.  Slate  Oik,  229 
Pa.  27,  77  Atl.  1100.  Amended  statements 
Increasing  claim  for  damages  are  permitted. 
See  Tassey  v.  Church,  4  Watts  ft  S.  141,  39 
Am.  Dec.  65;  Clark  v.  Herring,  5  Bin.  33; 
Stainer  v.  Insurance  Co.,  13  Pa.  Super.  Ot  26. 

"The  cases  relied  on  by  the  learned  coun- 
sel for  defendant  are  clear  cases  where  the 
amended  statement  Introduced  new  or  differ- 
ent causes  of  action  barred  by  the  statute. 
Allen  r.  Tusoorora  Valley  Railroad  Co,  229 
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Pa.  07,  78  Atl.  34,  30  L.  R.  A.  (N.  S.)  1006, 
140  Am.  6t  Rep.  714,  was  where  the  orig- 
inal declaration  alleged  negligence  of  the  de- 
fendant company  In  falling  to  comply  with 
its  duty  of  furnishing  car  couplers  of  rea- 
sonable safety,  while  the  amended  declara- 
tion alleged  that  the  defendant  corporation 
was  engaged  In  Interstate  commerce,  and, 
as  a  common  carrier  so  engaged,  failed  to 
equip  Its  cars  as  required  by  an  act  of  Con- 
gress. This  was  held  to  be  Introducing  a 
new  cause  of  action  barred  by  the  statute, 
and  of  that  there  can  hardly  be  two  opinions. 
In  Philadelphia  v.  Railroad  Co.,  203  Pa.  38, 
52  Atl.  184,  cited  by  counsel,  the  suit  was  by 
the  city  against  the  railroad  company  to  re- 
cover the  cost  of  paving  streets  occupied  by 
the  tracks  of  the  company.  The  original 
statement  did  not  aver  any  charter  contrac- 
tual of  statutory  obligation  on  the  railroad 
company  to  pay  the  cost  of  paving  the 
streets,  and  hence  when  the  city,  after  the 
statute  of  limitations  had  run  against  Its 
claim,  attempted  to  amend  its  statement  so 
as  to  aver  that  the  defendant  company  had 
by  lease  or  merger  acquired  the  franchises 
and  assumed  the  burden  of  another  railway 
company  which  had  the  obligation  of  paving 
the  streets,  it  was  held  that  such  averment 
Introduced  an  entirely  new  cause  of  action. 
In  Mitchell  Coal  &  Coke  Co.  v.  Pennsylvania 
Railroad  Co.,  manuscript  opinion  by  Fergu- 
son, J.,  July  13, 1010,  in  the  court  of  common 
pleas  No.  3,  of  Philadelphia,  to  No.  646, 
March  term,  1905,  the  attempted  amendment 
was  the  Introduction  of  other  and  different 
names  of  companies  or  corporations  in  favor 
of  whom  the  defendant  company  had  dis- 
criminated as  against  the  plaintiff  company, 
and  hence  is  not  this  case.  Here,  as  before 
stated,  two  distinctive  alleged  discriminatory 
acts  are  averred,  exactly  similar  In  both  the 
original  and  amended  statements.  The  effect, 
consequences,  or  results  of  those  acts  Is 
made  a  matter  of  amendment,  and  of  an  en- 
larged claim  for  damages.  We  fall  to  see 
where  any  new  cause  of  action  is  alleged. 
The  amendment  is  therefore  allowed,  strik- 
ing out  clause  3  therefrom,  and  the  same 
directed  to  be  marked  filed." 

Defendant  made  the  following  requests  for 
findings  of  law:  "(1)  The  plaintiff  is  not 
entitled  to  recover  because  the  evidence  has 
established  that  It  has  parted  with  its  own- 
ership of  the  claim  which  forms  the  basis 
of  the  action,  is  not  now  the  owner  thereof, 
and  is  not  entitled  to  the  proceeds  of  any 
recovery  that  may  be  had  thereon.  Answer: 
Refused.  This  point  is  based  on  the  effect 
of  a  contract  between  the  stockholders  of  the 
Puritan  Coal  Mining  Company  and  John  C 
Martin,  as  shown  in  defendant's  Exhibit  No. 
1.  That  contract  does  not  justify  a  finding 
that  the  Puritan  Coal  Mining  Company,  act- 
ing as  a  corporation,  either  by  its  stock- 
holders or  directors,  ever  assigned  or  at- 
tempted to  assign  this  claim.    In  fact,  there 


is  no  evidence  of  any  corporate  action  on 
the  subject  The  contract  is  fairly  constru- 
ed as  one  by  which  the  stock  and  proper- 
ty of  the  Puritan  Coal  Mining  Company  was 
vested  In  John  C  Martin,  the  price  for  which 
without  this  claim  against  the  railroad  com- 
pany was  on  a  fixed  basis  for  said  stock. 
The  Puritan  Coal  Mining  Company  as  a  cor- 
porate entity  was  preserved  in  its  existence 
for  the  purpose  of  carrying  on  this  case 
against  the  defendant  company,  then  already 
brought  to  its  conclusion,  and  the  price  of 
the  stock  of  the  said  company  was  to  be  In- 
creased' by  whatever  amount  should  be  re- 
covered from  the  defendant  corporation  In 
this  litigation.  To  onr  minds  there  is  noth- 
ing illegal  in  such  contract  and  nothing  to 
destroy  its  validity  or  to  destroy  the  claim 
as  against  the  defendant  corporation,  being 
a  valid  and  subsisting  claim  at  the  time  of 
this  contract  (2)  The  plaintiff  is  not  enti- 
tled to  recover  because  this  court  is  with- 
out Jurisdiction  to  entertain  the  cause  of  ac- 
tion asserted ;  exclusive  jurisdiction  over  ac- 
tions of  this  character  having  been  vested  by 
the  acts  of  Congress,  commonly  known  as  the 
'Interstate  Commerce  Acts'  in  the  federal 
tribunals.  Refused.  (3)  Under  the  law  and 
the  evidence,  the  plaintiff  is  not  entitled  to 
recover.    Refused." 

Among  the  exceptions  filed  to  the  conclu- 
sions of  the  court  were  the  following: 

"(33)  The  court  erred  In  falling  to  take 
into  account  the  private  or  individual  cars, 
so  called,  which  were  delivered  to  the  plain- 
tiff during  the  period  of  the  action  in  de- 
termining the  number  which  it  would  have 
been  entitled  to  receive  of  the  additional 
cars  which  the  court  has  found  should  have 
been  allotted  to  the  region  or  district  In 
which  the  plaintiff's  mines  were  located. 

"Ruling:  This  exception  raises  a  question 
not  before  considered  by  the  court  and  never 
suggested  by  counsel.  The  method  by  which 
the  court  calculated  the  damages  of  the 
plaintiff  left  out  of  consideration  the  In- 
dividual cars  placed  In  both  the  Mountain 
division  and  the  Scalp  Level  division.  This 
method  was  adopted  by  the  court  for  the  rea- 
son that  Individual  cars  were  not  charged 
against  owners  in  making  distribution  until 
1006,  as  shown  by  the  testimony  of  Mr. 
Trump  on  pages  200  and  201.  This  date  was 
long  after  the  period  of  the  action.  The  de- 
fendant company,  therefore,  as  a  matter  of 
law  and  morals,  should  be  bound  by  the 
position  it  made  for  Itself,  and  should  be  es- 
topped from  repudiating  the  rule  It  enforced, 
even  if  later  it  Is  found  that  such  rule  was 
technically  wrong.  This  for  the  principle 
that  no  suitor  may  come  into  court  and  as- 
sert a  principle  or  maintain  a  position  that 
would  enable  It  to  profit  by  Its  own  wrong. 
Prior  to  and  at  the  trial  of  the  case  the  de- 
fendant never  presented  a  claim  that  in- 
dividual cars  should  be  taken  into  considera- 
tion, and  never  before  these  exceptions  were 
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filed  made  any  claim  that  by  excluding  in- 
dividual care  a  different  amount  of  dam- 
age would,  be  ascertained.  Without  great 
labor  at  this  time,  we  are  wholly  unable  to 
determine  whether  the  amount  of  damages 
found  by  the  court  would  be  changed  by 
taking  into  consideration  individual  cars. 
The  theory,  however,  on  which  the  railroad 
a*cted  in  distributing  cars  to  its  patrons  by 
excluding  or  not  charging  against  such  pa- 
trons the  individual  cars  placed,  during  the 
period  of  the  action,  is,  we  believe,  the  true 
measure  of  damages  as  set  out  in  the  sched- 
ule adopted  by  the  court.  The  defendant 
company  should  be  estopped  from  claiming 
any  other  measure,  even  if  in  its  favor,  on 
the  same  principle  or  feature  of  the  doctrine 
of  estoppel  expressed  in  Railway  Co.  v.  Mc- 
Carthy, 96  U.  S.  258,  268  (24  L.  Ed.  693).  In 
that  case  Justice  Swayne  says:  'Where  a 
party  gives  a  reason  for  his  conduct  and  de- 
cision touching  anything  Involved  in  a  con- 
troversy, he  cannot,  after  litigation  has  be- 
gun, change  his  ground  and  put  his  conduct 
upon  another  and  a  different  consideration. 
He  is  not  permitted  thus  to  mend  his  hold. 
He  is  estopped  from  doing  it  by  a  settled 
principle  of  law.'  To  the  same  effect  is 
Honestlale  Ice  Co.  v.  Improvement  Co.,  232 
Pa.  293,  300,  81  Atl.  306,  308.  Moreover,  to 
adopt  any  other  theory  after  the  fact  and 
policy  of  the  method  of  distribution  followed 
by  the  defendant  would  work  a  manifest 
hardship  against  a  shipper  suing  for  dam- 
ages, who  had  no  Individual  cars.  This  is 
especially  true  if  the  method  of  calculating 
and  scheduling  damages  adopted  by  the  court 
is  the  correct  theory  in  this  case,  because 
the  Mountain  division  did  have  a  certain 
proportion  of  individual  cars  Just  as  did  the 
Scalp  Level  division.  But  if  some  unfor- 
tunate individual  shipper  of  the  Mountain 
division  had  no  private  or  individual  cars 
during  the  period  of  his  action,  he  would  be 
charged  with  bis  proportion  of  individual 
curs  placed  in  his  division,  manifestly  to  his 
injury,  on  the  theory  of  damages  adopted 
by  the  court.  This  of  itself  proves  its  falsity. 
Moreover,  it  is  apparent  from  the  tables  ob- 
tained from  the  distribution  sheets  that  the 
individual  cars  of  the  Mountain  division  were 
less  than  those  of  the  South  Fork  and  Scalp 
Level  division;  the  former  being  67,395  and 
the  latter  81,031.  Of  what  avail,  then,  would 
be  the  present  claim  of  the  defendant  that 
the  method  adopted  by  the  court  was  not  the 
true  method?  Again,  the  kind,  character, 
and  size  of  the  individual  cars  placed,  either 
to  the  Mountain  division  or  to  the  South 
Pork  and  Scalp  Level  division,  were  not 
scheduled  in  the  case,  for  which  reason 
alone  no  equitable  basis  of  calculation  could 
have  been  made  by  the  court.  As  shown  in 
the  testimony,  the  favored  shipper,  namely, 
Berwind- White  Coal  Mining  Company,  obtain- 
ed from  the  defendant  company  as  its  own 
individual    cars    at    least   1,000   steel    cars 


counted  as  two  in  our  calculation,  while  the 
testimony  also  shows  that  whatever  of  in- 
dividual cars  the  plaintiff  company  had  were 
of  a  lesser  capacity.  Manifestly,  therefore, 
the  court  could  not  have  made,  and  cannot 
now  make  from  any  data  in  the  case,  an 
equitable  schedule  of  damages  on  the  theory 
now  for  the  first  time  presented  in  this  ex- 
ception. That  theory  might  have  been  of 
some  consequence  had  the  court  adopted  the 
theories  of  damages  claimed  by  the  plaintiff, 
in  which  only  the  respective  car  supplies  of 
the  plaintiff  company  and  the  Berwind- White 
Coal  Mining  Company  were  considered.  Not 
having  adopted  the  plaintiffs  theory  of  dam- 
ages, the  court  is  of  the  opinion  that  the  de- 
fendant railroad  company  should  be  bound 
by  its  own  course  of  conduct  and  method  of 
distribution  in  dealing  with  both  the  indi- 
vidual cars  of  the  plaintiff  company  as  the 
party  discriminated  against  and  as  to  the 
Berwind-Whlte  Coal  Mining  Company,  the 
favored  shipper. 

"In  connection  with  this  exception,  de- 
fendant's counsel  submitted  a  schedule  of 
damages  alleged  to  have  been  based  on  the 
court's  theory  of  the  case,  which  shows  in- 
jury to  the  extent  of  $33,797.69,  without  dam- 
ages in  lieu  of  Interest.  The  vice  of  this 
schedule  is  that  it  starts  with  the  sixth 
column  of  the  schedule  adopted  by  the  court, 
showing  'net  shortage  in  cars,  steel  as  two.' 
The  results  in  the  sixth  column  are  obtained 
by  comparison  between  the  Mountain  divi- 
sion and  the  Scalp  Level  division  of  all  cars 
other  than  Individual  cars  placed  in  both  re- 
gions. No  Individual  cars  in  either  region 
enter  Into  the  equalization  shown  in  the 
court's  first  column.  The  result  of  the  de- 
fendant's schedule,  therefore,  is  that  the 
plaintiff  company  is  charged  with  its  propor- 
tion of  individual  cars  twice,  while  the  Indi- 
vidual cars  furnished  to  the  favored  shipper 
have  never  been  considered  in  the  calculation. 
This  schedule  It  is  presumed  was  intended 
to  be  attached  and  made  a  part  of  this  ex- 
ception, and  is  so  treated.  From'  It  thus 
attached,  the  truth  of  the  above  objections 
can  be  readily  ascertained.  For  the  above 
reasons,  therefore,  this  exception  is  hereby 
overruled." 

"(34)  The  court  erred  In  including  the  dam- 
ages which  it  found  had  been  sustained  by 
the  plaintiff  a  sum  equal  to  interest  at  6  per 
cent  for  7%  years  as  damages  for  delay. 

"Ruling:  This  exception  raises  the  question 
of  the  allowance  by  the  court  of  a  specific 
sum  as  compensation  for  the  delay  in  the 
payment  of  damages  assessed.  The  allow- 
ance by  the  court  of  that  sum  Is  based  upon 
the  principle  laid  down  In  many  decisions. 
In  the  syllabi  to  Richards  v.  Citizens'  Nat 
Gas  Co.,  130  Pa.  37,  18  Atl.  600,  it  Is  held: 
'(3)  In  actions  for  unliquidated  damages, 
whether  sounding  In  tort  or  in  contract, 
whenever  the  damages  are  to  be  assessed  on 
the  principle  of  compensation  and  with  the 
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reference  to  a  definite  standard  such  as  mar- 
ket value,  the  jury  may  give  additional 
damages  In  the  nature  of  interest  (4)  Such 
additional  damages  are  not  properly  Interest, 
nor  are  they  recoverable  of  right  as  Interest 
Is;  they  are  simply  compensation  for  delay 
measured  by  the  rate  of  Interest,  and  their 
allowance  depends  upon  the  circumstances 
of  each  case  and  Is  to  be  determined  by  the 
jury.'  A  number  of  cases  prior  thereto  are 
cited  by  the  learned  court  in  support  of  that 
position.  The  same  principle  is  affirmed  In 
a  recent  case  (Wayne  v.  Pennsylvania  Rail- 
road Co.,  231  Pa.  512,  80  Atl.  1097).  In 
Pierce  v.  Lehigh  Valley  Coal  Co.,  232  Pa.  170, 
81  Atl.  142,  one  of  the  latest  utterances  of 
the  Supreme  Court  on  the  subject  is  in  a 
case  where  the  allowance  by  the  jury  of  a 
sum  as  compensation  for  delay  was  stricken 
off  by  the  lower  court  and  sustained  by  the 
higher  court  The  opinion  of  Mr.  Justice 
Mestrezat  states  the  principle  underlying  the 
whole  subject:  The  right  to  compensation 
for  delay  In  the  payment  of  damages,  aris- 
ing out  of  a  tort,  depends  upon  the  circum- 
stances of  the  case.  It  is  therefore  usually 
a  question  for  the  jury  under  the  evidence 
submitted.  If  the  fault  of  nonpayment  of 
the  claim  rests  with  the  defendant,  he  cannot 
complain  If  he  Is  required  to  compensate  for 
the  delay.  If,  on  the  other  hand,  the  fault 
lies  with  the  plaintiff  by  reason  of  an  ex- 
cessive and  unconscionable  demand,  one 
which  the  defendant  is  required  to  protect 
himself  against  by  litigation,  he  should  not 
be  penalized  for  the  unwarranted  conduct  of 
the  plaintiff  and  required  to  pay  damages 
for  the  delay  in  settlement  of  the  claim.' 

"Applying  these  principles  to  the  case  In 
hand,  was  the  court  justified,  acting  as  he 
was  as  the  jury  in  this  case,  in  assessing 
45  per  cent,  as  compensation  for  the  delay? 
The  law,  the  facts,  and  the  justice  of  this 
case,  as  we  believe,  justify  the  allowance. 
To  determine  this,  a  brief  review  of  the  case 
and  the  claim  is  necessary.  The  original 
prsecipe,  filed  March  26,  1908,  claimed  for 
damages  not  exceeding  $75,000.  Plaintiff's 
statement  filed  November  21,  1908,  claimed 
the  right  to  recover  $49,936.07,  with  an  ad- 
ditional amount  to  compensate  for  delay. 
About  the  same  time  plaintiff  brought  suit  in 
the  Circuit  Court  of  the  United  States 
against  the  same  defendant,  claiming  the 
right  to  recover  $242,999.65  for  the  same  al- 
leged discrimination  based  on  Identically  the 
same  facts,  claiming,  however,  to  recover  in 
that  court  because  of  the  jurisdiction  of  said 
court  over  interstate  commerce.  On  April 
3.  1911,  plaintiff  in  this  case  was  allowed 
to  amend  its  praecipe  by  substituting  a  state- 
ment for  damages  to  the  amount  of  $300,000, 
instead  of  $75,000,  and  a  declaration  was 
filed  In  this  court  claiming  the  right  to  re- 
cover $260,777.96  on  exactly  the  same  alleged 
discriminatory  acts  as  In  the  original  state- 
ment   As  appears  in  the  testimony  In  this 


case,  the  larger  claim  by  the  later  statement 
was  based  by  plaintiff,  by  advice  of  counsel, 
upon  their  belief  that  the  law  gave  plaintiff 
the  right  to  recover  in  the  jurisdiction  of 
the  state  courts  for  coal  sold  f.  o.  b.  cars  at 
the  mines  as  a  Pennsylvania  delivery,  with- 
out regard  to  the  question  of  the  ultimate 
destination  of  the  coal.  The  question  there- 
by raised  was  merely  one  of  jurisdiction  as 
to  the  proper  court  In  which  such  damages 
could  be  recovered,  and  the  theory  of  the 
plaintiff  was  sustained  in  the  trial  of  the 
cause  by  this  court.  At  the  trial  plaintiff 
contended  the  right  to  recover  upwards  of 
$200,000,  without  any  allowance  of  compen- 
sation for  delay,  and  by  their  exceptions 
still  persist  In  such  claim,  while  the  court 
took  a  different  theory  of  the  elements  of 
damage  based  on  car  distribution  to  the 
Mountain  region,  of  which  the  plaintiff  was 
a  part  rather  than  on  a  comparison  between 
the  plaintiff  and  the  preferred  shipper.  The 
question  involved  therein  is  purely  one  of 
law  so  that,  as  we  look  at  it,  the  claim  of 
the  plaintiff  for  a  very  much  larger  amount 
than  that  allowed  by  the  court  does  not  in- 
dicate that  said  claim  was  an  excessive  and 
unconscionable  demand,  although  consider- 
ably In  excess  of  that  allowed  by  the  court. 
The  amount  allowed  by  the  court,  as  shown 
in  the  table,  Is  a  carefully  worked  out  calcu- 
lation of  the  coal  tonnage  of  which  the  plain- 
tiff company  was  deprived  from  shipping  by 
the  discriminatory  acts  of  the  defendant. 
This  coal  tonnage  is  based  on  the  net  short- 
age of  cars  of  which  plaintiff  was  deprived 
by  the  defendant  in  discrimination  in  favor 
of  the  Berwind- White  Coal  Mining  Company, 
and  these  cars,  if  we  are  right  in  our  theory, 
the  plaintiff  was  entitled  to  have  placed  for 
loading  daily  during  the  period  of  the  action. 
If  this  theory  of  damages  is  correct  why  is 
not  plaintiff  also  entitled  to  the  several  sums, 
calculated  monthly  as  in  said  table,  from 
the  actual  time  when  it  was  so  deprived? 
The  sum  of  $51,257.85  represents  the  dam- 
ages as  of  the  date  when  those  damages  oc- 
curred, from  seven  to  nine  years  prior  to 
the  calculation  and  determination  of  this 
suit  The  court  allowed  compensation  for 
delay  for  only  7%  years,  although  over  one- 
half  of  the  $51,257.85  was  incurred  more 
than  nine  years  prior  to  the  determination 
of  this  suit.  Moreover,  there  is  no  testi- 
mony in  the  case  going  to  show  that  the 
plaintiff  is  at  fault  in  claiming  damages 
against  the  defendant  company.  The  facts 
in  the  case  disclose  a  rank  case  of  discrimi- 
nation against  the  verbal,  written,  and  tele- 
graphic protests  of  the  manager  of  the  plain- 
tiff company.  The  attorney  for  the  plaintiff 
company,  in  a  personal  interview  with  an 
officer  of  the  defendant  corporation  in  March, 
1903,  called  attention  to  the  discriminatory 
acts  and  demanded  fair  treatment,  and  im- 
pliedly, at  least,  called  attention  to  the  de- 
fendant's liability  for  such  acts,  and  was 
told  by  the  ofllcer  of  the  defendant  company 
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that  said  company  was  going  to  take  care  of 
Berwind  and  ran  all  chances  In  doing  It 
At  the  trial  of  the  case  no  defense  in  the 
nature  of  a  denial  of  the  discriminatory  acts, 
or  even  of  the  legal  view  that  such  acts  were 
discrimination,  was  presented  by  defendant's 
counsel.  Defendant  company,  therefore, 
must  be  considered  as  knowing  that  the 
plaintiff  company  had  a  bona  fide  claim 
against  said  company,  although  suit  was  not 
brought  or  evidence  of  formal  demand  made 
until  in  the  spring  of  1908.  No  evidence  was 
offered  on  either  side  to  show  that  either 
plaintiff  or  defendant  attempted  to  adjust 
this  case  out  of  court  The  defendant  has 
contended  from  start  to  finish  of  the  case, 
so  far  as  the  evidence  discloses,  that  there 
is  absolutely  no  liability  whatever,  not  be- 
cause they  deny  or  show  by  evidence  that 
there  was  no  discrimination,  but  because 
of  legal  technicalities  set  up  as  a  bar  to 
the  right  of  recovery.  These  they  still  main- 
tain. The  loss  of  profit  per  ton  allowed  by 
the  court  on  the  tonnage  of  which  plaintiff 
was  deprived  was  calculated  with  all  of  the 
elements  favoring  the  defendant  for  which 
they  could  reasonably  ask.  Moreover,  the 
amount  as  found  by  the  court  leaves  out  of 
view  and  calculation  altogether  tbe  actual 
loss  which  the  testimony  would  indicate  the 
plaintiff  suffered  on  the  coal  actually  mined 
and  shipped,  amounting  from  five  to  ten 
cents  per  ton.  If  the  testimony  on  that  sub- 
ject is  to  be  believed,  the  plaintiff's  mines 
were  equipped  for  a  very  large  tonnage,  as 
much  as  1,200  tons  a  day.  By  reason  of  the 
discrimination  against  them,  in  shortage  of 
cars  as  well  as  by  irregular  car  service,  they 
were  hampered  and  prevented  from  operat- 
ing their  mines,  so  that  even  the  coal  which 
they  were  able  to  ship  cost  10  cents  per  ton 
more  than  it  should  have  cost  bad  they 
been  allowed  their  proper  pro  rata  in  car 
distribution.  This  element  of  damages  alone 
would  amount  to  more  than  the  amount 
awarded  by  the  court  as  damages  for  delay. 
While  not  specifically  claimed  by  plaintiff  as 
an  item  of  damages  on  their  theory  of  the 
case,  it  could  hare  been  allowed  under  the 
general  declaration  of  plaintiff  as  one  of  tne 
elements  going  to  make  up  its  claim  and  dis- 
tinctly growing  out  of  the  discrimination 
practiced. 

"Considering,  therefore,  all  the  facta  and 
circumstances  of  this  case  as  proven  by  the 
evidence,  together,  also,  with  the  method  of 
calculation  by  which  the  court  fixed  the  dam- 
ages at  $51,257.85,  we  are  of  the  opinion 
that  we  were  clearly  Justified  in  adding  45 
per  cent  to  that  amount  as  compensation 
for  the  delay  In  paying  it  The  exception 
is  therefore  overruled." 

Judgment  was  entered  by  the  court 
against  the  defendant  for  $74,323.88. 

Argued  before  FELL,  C.  J.,  and  MESTRE- 
ZAT,  ELKIN,  STEWART,  and  MOSOHZIS- 
KER,  JJ. 


Francis  I.  Gowen  and  John  G.  Johnson, 
both  of  Philadelphia,  and  Thomas  H.  Mur- 
ray, James  P.  O'Laughlln,  and  Hazard  Alex. 
Murray,  all  of  Clearfield,  for  appellant  A. 
M.  Liveright  of  Clearfield,  and  A.  L.  Cole, 
of  Du  Bois,  for  appellee. 

STEWART,  J.  This  was  an  action  brought 
by  the  Puritan- Coal  Mining  Company  against 
the  Pennsylvania  Railroad  Company  to  re- 
cover damages  for  alleged  undue  and  unlaw- 
ful discrimination  against  the  plaintiff  in  tbe 
matter  of  the  distribution  of  cars  for  ship- 
ment of  coal  during  a  period  beginning  April, 
1,  1902,  and  ending  December  81,  1904.  By 
agreement  between  the  parties,  a  trial  by 
Jury  was  waived,  and  the  case  was  heard  by 
the  court  resulting  in  a  Judgment  for  the 
plaintiff  In  the  sum  of  $74,323.88.  In  dis- 
cussing the  points  put  in  issue  by  this  ap- 
peal as  indicated  by  the  several  assignments 
of  error,  we  shall  observe  the  order  followed 
by  counsel  for  appellant  in  their  submitted 
brief  of  argument  and  confine  the  discussion 
to  those  questions  which  are  there  urged 
upon  our  attention. 

[1]  "(1)  The  first  proposition  advanced  In 
support  of  the  appeal  is  that  even  if  the 
plaintiff  had  at  any  time  a  claim  of  the  char- 
acter asserted  in  the  present  action,  It  had 
voluntarily  transferred  it  to  others  prior  to 
the  trial  of  tbe  case,  and  had  thereby  de- 
prived itself  of  the  right  to  maintain  the 
action  or  to  recover  damages  claimed  there- 
in." 

Briefly  the  facts  are  these:  During  the 
period  covering  the  alleged  discrimination, 
and  at  the  commencement  of  the  action,  three 
individuals  owned  the  entire  capital  stock  of 
the  plaintiff  corporation.  Subsequently,  by 
a  written  agreement  these  persons  sold  the 
stock,  reserving  to  themselves  individually 
the  claim  covered  by  the  present  action,  with 
the  right  of,  access  to  the  books  and  papers 
of  the  company  and  the  right  to  continue  the 
present  action  in  its  name,  with  the  further 
stipulation  that  in  case  of  settlement  by  the 
coal  company,  the  money  received  therefor 
was  to  be  paid  over  to  the  three  selling  the 
stock,  who  were  to  have  the  entire  control 
of  any  adjustment  or  settlement  The  ob- 
jection urged  in  the  court  below,  and  here 
renewed,  is  that  the  transaction  was  a  vir- 
tual assignment  by  the  coal  company  of  its 
claim  for  damages  to  the  individuals  so  part- 
ing with  their  stock,  and  that  because  of  the 
character  of  the  claim  recovery  cannot  be 
had  therefor  in  the  name  of  the  assignor. 
The  argument  in  support  of  the  contention 
fails  to  distinguish  between  the  corporation 
and  its  shareholders.  They  are  not  one  and 
the  same.  The  latter  are  not  owners  of  the 
property  of  the  corporation,  but  the  title  to 
the  property  rests  exclusively  In  the  entity 
called  the  corporation. 

[2]  It  follows  that  shareholders  of  a  cor- 
poration have  not  by  mere  fact  of  being 
shareholders,  any  agency  for  the  corporation 
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or  any  authority  to  act  for  It;  nor  can  they 
convey  or  assign  Its  property  although  all 
unite,  unless  through  formal  action  of  the 
corporation  they  have  been  made  its  agents 
to  that  end.  10  Cyc.  374.  None  of  the  stip- 
ulations in  the  contract  for  the  sale  and  pur- 
chase of  this  stock  bound  the  corporation  In 
the  remotest  way.  It  could  have  refused  the 
use  of  its  name  In  an  action  for  the  recovery 
of  this  specific  claim,  and  It  could  have  de- 
nied the  vendors  of  the  stock  access  to  the 
books  of  the  company  without  incurring  cor- 
porate liability.  The  claim  remained  the 
claim  of  the  corporation  notwithstanding  the 
fact  that  the  individual  shareholders  had 
agreed  that  others,  ceasing  to  be  sharehold- 
ers, should  receive  the  benefit  of  it  With 
the  rights  and  equities  of  these  parties  as 
between  themselves,  we  have  here  no  concern ; 
nor  does  it  concern  us  to  anticipate  what  the 
corporation  may  or  may  not  do  with  the 
damages  in  the  event  it  recovers. 

[3]  The  second  proposition  which  appellant 
seeks  to  maintain  is  as  follows:  "(2)  That 
the  court  below  was  without  Jurisdiction  to 
entertain  the  action,  due  to  the  fact  that  the 
only  subsisting  obligations  to  which  the  de- 
fendant was  subject,  in  respect  to  the  dis- 
tribution of  its  cars  during  the  period  of  the 
action,  were  those  imposed  upon  it  by  the 
acts  of  the  Congress  of  the  United  States 
known  as  the  'interstate  commerce  acts,' 
which  acts  prescribe  and  designate  the  fo- 
rums in  which  actions  for  nonobservance  of 
the  obligations  thereof  may  be  brought ;  these 
being  either  the  commission  created  by  these 
acts  or  the  federal  courts  and  not  the  state 
courts." 

For  a  correct  understanding  of  the  point 
Involved,  a  fuller  statement  of  the  facts  is 
here  necessary.  That  we  may  do  no  In- 
justice to  appellant  In  this  regard,  we  re- 
cite the  facts  as  they  are  stated  in  the  his- 
tory of  the  case  furnished  by  itself,  and  we 
accept  these  with  the  single  qualification 
that  it  nowhere  appears  that  the  shortage  of 
cars,  the  subject  of  plaintiff's  complaint,  was 
due  to  the  delivery  of  an  excessive  number 
to  the  Berwind- White  Coal  Mining  Company. 
"The  defendant,  during  the  period  of  the  ac- 
tion, was  engaged  In  the  transportation  of 
bituminous  coal,  and  the  plaintiff  was  a  ship- 
per over  its  lines.  The  coal  transported  by 
the  defendant  was  transported  to  points  both 
within  and  without  the  state  of  Pennsyl- 
vania, and  this  was  true  of  that  shipped  by 
the  plaintiff.  To  facilitate  the  distribution 
of  its  coal  cars  among  the  operators  on  its 
lines,  the  coal  territory  tributary  to  the  de- 
fendant's lines  had  been  divided  by  it  into 
several  regions  or  districts.  The  mines  of 
the  plaintiff,  three  in  number,  known  as 
"Puritan  Nos.  1,  3,  and  5,'  were  located  in  a 
district  known  as  the  'Pittsburg,  East  End,' 
or  'Mountain'  district.  The  Berwind-Wnite 
Coal  Mining  Company  owned  and  operated 
a  large  number  of  mines  also  located  on  the 
line  of  the  defendant,  which  were  situated 
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in  a  district  known  as  the  'Scalp  Level'  dis- 
trict All  of  the  mines  on  the  defendant's 
lines  were  given  certain  ratings  based  upon 
their  shipping  capacity,  and  the  distribution 
of  the  cars  in  times  of  shortage  was,  as  a 
rUle,  made  in  accordance  with  these  ratings. 
In  the  period  of  the  action,  however,  which 
Included  the  period  of  the  anthracite  coal 
strike  of  1802,  the  distribution  of  cars  In 
accordance  with  the  ratings  was  largely 
departed  from,  and  that  actually  made  was 
controlled,  more  or  less,  by  what  were  known, 
and  are  referred  to  in  the  testimony  as  'spe- 
cial orders.'  The  distribution  made  to  the 
Berwlnd-White  Coal  Company's  mines  was 
largely  of  this  character.  Separate  distribu- 
tions of  its  cars  were  not  made  by  the  de- 
fendant for  shipments  to  points  within  and 
without  the  state,  respectively ;  but  one  dis- 
tribution was  made,  and  no  control  was  ex- 
ercised or  was  attempted  to  be  exercised  by 
the  defendant  over  the  use  which  should  be 
made  of  the  cars  as  between  the  two  classes 
of  shipments,  this  being  left  optional  with 
the  operator  to  whom  the  cars  were  deliv- 
ered, who  could  use  them  entirely  for  ship- 
ments to  points  within  the  state,  or  part  for 
one  and  part  for  the  other  purpose.  The 
plaintiff,  upon  the  theory  that  having  re- 
gard to  their  respective  ratings,  the  Berwlnd- 
White  Coal  Mining  Company,  under  and  by 
virtue  of  the  special  orders  In  its  favor,  had 
secured  a  larger  number  of  cars  than  It  had 
received,  Instituted  the  present  action,  and 
by  Its  statement  alleged  and  charged  that  it 
had  been  unjustly  deprived  of  a  portion  of 
the  cars  which  the  ratings  of  Its  mines  en- 
titled it  to,  due  to  the  delivery  of  an  exces- 
sive number  to  the  Berwind- White  Coal  Min- 
ing Company." 

Prom  this  statement  of  the  facts,  and  the 
claim  of  the  plaintiff  based  thereon,  it  is 
quite  apparent  that  nothing  was  Involved  but 
the  single  question  whether,  in  the  matter 
of  the  distribution  of  its  cars,  the  defend- 
ant unduly  and  unreasonably  discriminated 
against  the  plaintiff,  to  the  latter's  loss  and 
injury,  by  furnishing  to  a  competitor  ship- 
ping faculties  for  transportation  to  a  meas- 
ure and  degree  denied,  and  refused  the  plain- 
tiff under  like  conditions.  If  the  case  was 
with  the  plaintiff  on  its  facts — and  It  is  so 
found — then  we  have  an  offense  threefold 
in  character:  First  An  offense  against  com-' 
mon  law ;  second,  an  offense  against  the  fed- 
eral statute  regulating  Interstate  commerce, 
which  by  the  third  section  provides  that  it 
shall  be  unlawful  for  any  common  carrier, 
subject  to  its  provisions,  "to  make  or  give 
any  undue  or  unreasonable  preference  or  ad- 
vantage to  any  particular  person,  company, 
firm,  corporation,  or  locality,  or  any  partic- 
ular description  of  traffic,  In  any  way  what- 
soever, or  to  subject  any  particular  person, 
company,  firm,  corporation,  or  any  locality, 
or  any  particular  description  of  traffic,  to 
any  undue  or  unreasonable  prejudice  or  die- 
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advantage  In  any  respect  whatsoever" ;  and, 
third,  an  offense  against  onr  own  state  stat- 
ute of  June  4, 1883  (P.  I/.  72),  which  declares 
that  "any  undue  or  unreasonable  discrim- 
ination by  any  railroad  company,  or  other 
common  carrier  •  *  •  In  charge,  for  or 
In  facilities  for,  the  transportation  of  freight 
within  the  state,  or  coming  from  or  going  to 
any  other  state,"  shall  be  unlawful.  For  In- 
Jury  so  sustained,  to  what  tribunal  may  the 
injured  party  look  for  redress?  Are  the 
courts  of  his  own  state  closed  against  him, 
and  must  bis  only  recourse  be  to  a  federal 
tribunal?  Were  the  question  an  untried  one, 
its  determination  would  necessarily  Involve 
a  study  and  consideration  of  those  principles 
and  rules  which  are  applied  to  questions 
arising  out  of  the  dual  character  of  our  gov- 
ernment. This,  however,  may  here  be  avoid- 
ed, since,  as  we  view  the  case,  its  determina- 
tion may  be  rested  on  express  authority  de- 
fining and  determining  the  scope  and  effect 
of  the  federal  statute.  By  repeated  deci- 
sions of  the  Supreme  Court  of  the  United 
States  within  recent  years,  the  boundary  line 
limiting  state  Jurisdiction  In  matters  which 
may  affect  Interstate  commerce  has  been  so 
clearly  Indicated  that,  when  a  question  such 
as  this  arises,  we  have  but  to  decide  whether 
the  particular  offense  complained  of  falls  on 
the  hither  side  of  the  boundary  line  or  be- 
yond, not  that  federal  Jurisdiction  is  there- 
by correspondingly  limited,  but,  when  the 
latter  Invades  the  limits  allowed  the  state, 
the  Jurisdiction  becomes  concurrent.  We  re- 
fer specially  to  the  case  of  Missouri  Pacific 
Ry.  Co.  v.  Larabee  Flour  Mills,  211  U.  S. 
612,  29  Sup.  Ct  214,  53  L.  Ed.  352,  wherein 
it  is  distinctly  held  that,  where  exclusive 
Jurisdiction  is  claimed  for  the  federal  courts 
under  the  Interstate  commerce  act,  the  pri- 
mary and,  if  answered  affirmatively,  the  only 
question  must  be,  Has  Congress  legislated 
with  respect  to  the  particular  act  of  discrim- 
ination complained  of  by  regulation  or  other- 
wise? If  it  has,  then  exclusive  Jurisdiction 
results  to  the  federal  courts;  if  it  has  not, 
then,  and  only  then,  Is  the  question  whether 
the  state  act  conflicts  with  the  federal  stat- 
ute by  Imposing  burdens  and  hindrances  up- 
on Interstate  commerce  to  be  considered.  In 
the  case  cited,  the  controversy  arose  from 
the  refusal  of  the  railroad  company  to  make 
transfer  of  empty  cars  from  a  transfer  track 
maintained  by  the  offending  road  to  another 
connecting  road  to  the  mills  and  elevator  of 
the  plaintiff.  The  two  roads  had  held  them- 
selves out  as  ready  to  do  such  transferring. 
The  ground  of  refusal  to  make  the  transfer 
was  that  the  shipper  had  refused  to  pay  cer- 
tain demurrage  charges  against  it  It  was 
replied  to  this  that  the  detention  of  the  cars 
for  which  demurrage  was  charged  was  oc- 
casioned solely  by  the  inadequate  and  de- 
fective service  of  the  railroad  company.  The 
contention  of  the  plaintiff  in  this  regard  was 
sustained,  and  the  case,  as  so  resolved,  pre- 


sented the  same  question  we  have  here — 
whether  for  discrimination  in  furnishing  fa- 
cilities for  transportation  the  carrier  was 
amenable  solely  to  federal  law. 

In  the  opinion  delivered  by  Mr.  Justice 
Brewer  we  have  such  an  explicit  statement 
of  the  facts,  and  such  a  clear  exposition  of 
the  law  governing,  that  nothing  will  ade- 
quately supply  what  a  liberal  quotation 
therefrom  will  furnish.  On  page  620  of  211 
U.  S.,  page  217  of  29  Sup.  Ct  (53  L.  Ed.  362). 
he  says:  "But  the  main  contention  on  the 
part  of  the  Missouri  Pacific  runs  along  an 
entirely  different  line.  It  is  that  the  Mis- 
souri Pacific  and  the  Santa  F6  are  common 
carriers  engaged  In  interstate  commerce,  and 
as  such  are  subject  to  the  control  of  Con- 
gress, and  therefore  in  these  respects  not 
amenable  to  the  power  of  the  state.  It  ap- 
pears from  the  findings  that  about  three- 
fifths  of  the  flour  of  the  mill  company  is 
shipped  out  of  the  state,  while  the  other  two- 
fifths  is  shipped  to  points  within  the  state. 
In  addition,  the  hauling  of  the  empty  cars 
from  the  Santa  Fe  track  to  the  mill  was,  if 
commerce  at  all,  commerce  within  the  state. 
The  roads  are  therefore  engaged  In  both  in- 
terstate commerce  and  that  within  the  state. 
In  the  former  they  are  subject  to  the  regula- 
tion of  Congress,  In  the  latter  to  that  of  the- 
state;  and,  to  enforce  the  proper  relation 
between  Congress  and  the  state,  the  full  con- 
trol of  each  over  the  commerce  subject  to  its 
dominion  must  be  preserved.  Fairbank  v. 
United  States,  181  U.  S.  283  [21  Sup.  Ct. 
648,  45  L.  Ed.  862].  How  the  separateness 
of  control  is  to  be  accomplished  it  is  unnec- 
essary to  determine.  Its  existence  is  recog- 
nized in  the  first  section  of  the  Interstate 
Commerce  Act  of  February  4,  1887,  c.  104, 
24  Stat.  379  [U.  S.  Comp.  St  1901,  p.  3164] 
as  well  as  that  of  June  29,  1906,  c.  3591,  34 
Stat  584  [U.  S.  Comp.  St  Supp.  1911,  p. 
1284],  for  each  provides:  That  the  provi- 
sions of  this  act  shall  not  apply  to  the  trans- 
portation of  passengers  or  property,  or  to 
the  receiving,  delivering,  storage,  or  handling 
of  property  wholly  within  one  state  and  not 
shipped  to  or  from  a  foreign  country  from  or 
to  any  state  or  territory  as  aforesaid.'  This 
case  does  not  rest  upon  any  distinction  be- 
tween interstate  commerce  and  that  wholly 
within  the  state.  It  is  the  contention  of 
counsel  for  the  mill  company  that  it  comes 
within  the  oft-repeated  rule  that  the  state. 
In  the  absence  of  express  action  of  Congress, 
may  regulate  many  matters  which  indirectly 
affect  interstate  commerce,  but  which  are 
for  the  comfort  and  convenience  of  its  citi- 
zens. Of  the  existence  of  such  a  rule,  there 
can  be  no  question.  It  is  settled  and  illus- 
trated by  many  cases.  Thus  in  Cooley  v. 
Board  of  Wardens  of  Port  of  Philadelphia. 
12  How.  (53  U.  S.)  290,  319  [13  L.  Ed.  996],  It 
was  held  that  a  regulation  of  pilots  and  pi- 
lotage was  a  regulation  of  commerce  within 
the  grant  of  the  power  of  Congress,  but  fur- 
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ther  that:  The  mere  grant  of  such  a  power  to 
Congress  did  not  Imply  a  prohibition  on  the 
states  to  exercise  the  same  power;  that  it 
is  not  the  mere  existence  of  such  a  power, 
bnt  its  exercise  by  Congress,  which  may  be 
Incompatible  with  the  exercise  of  the  same 
power  of  the  states,  and  the  states  may  legis- 
late In  the  absence  of  congressional  regula- 
tions. Stnrges  v.  Crownlnshleld,  4  Wheat 
(17  U.  S.)  122,  183  [4  L.  Ed.  529];  Houston 
t.  Moore,  5  Wheat  (18  U.  S.)  1  [5  L.  Ed. 
19];  Wilson  v.  Blackbird  Creek  Co.,  2  Pet 
27  (U.  S.)  245,  251  [7  L.  Ed.  412].'  In 
Cleveland,  etc.,  Ry.  Co.  v.  Illinois,  177  D. 
S.  514,  at  pages  516,  517  [20  Sup.  Ct  722, 
at  page  723  (44  L.  Ed.  868)],  Is  a  collec- 
tion by  Mr.  Justice  Brown,  speaking  for 
this  court,  of  a  number  of  these  cases.  We 
quote  from  the  opinion:  Tew  classes  of 
cases  have  become  more  common  of  recent 
years  than  those  wherein  the  police  power  of 
the  state  over  the  vehicles  of  interstate  com- 
merce has  been  drawn  in  question.  That 
such  power  exists  and  will  be  enforced,  not- 
withstanding the  constitutional  authority  of 
Congress  to  regulate  such  commerce,  Is  evi- 
dent from  the  large  number  of  cases  in 
which  we  have  sustained  the  validity  of  lo- 
cal laws  designed  to  secure  the  safety  and 
comfort  of  passengers,  employes,  persons 
crossing  railroad  tracks,  and  adjacent  prop- 
erty owners,  as  well  as  other  regulations  in- 
tended for  the  public  good.*  •  •  •  On 
the  other  band,  it  is  said  that  Congress  has 
already  acted,  has  created  the  Interstate 
Commerce  Commission,  and  given  to  it  a 
large  measure  of  control  over  interstate  com- 
merce. But  the  fact  that  Congress  has  In- 
trusted power  to  that  Commission  does  not 
in  the  absence  of  action  by  it  change  the 
rule  which  existed  prior  to  the  creation  of 
the  Commission.  -  Congress  could  always  reg- 
ulate interstate  commerce,  and  could,  make 
specific  provisions  in  reference  thereto,  and 
yet  this  had  not  been  held  to  Interfere  with 
the  power  of  the  states  in  these  Incidental 
matters.  A  mere  delegation  by  Congress  to 
the  Commission  of  a  like  power  has  no  great- 
er effect  and  does  not  of  Itself  disturb  the 
authority  of  the  state.  It  is  not  contended 
that  the  Commission  has  taken  any  action  in 
respect  to  the  particular  matters  involved. 
It  may  never  do  so,  and  no  one  can  in  ad- 
vance anticipate  what  it  will  do  when  it 
acts.  Until  then  the  authority  of  the  state 
in  merely  incidental  matters  remains  un- 
disturbed. In  other  words,  the  mere  grant 
by  Congress  to  the  Commission  does  not  of 
'■tself  and  in  the  absence  of  action  by  th» 
Commission  Interfere  with  the  authority  of 
the  state  to  make  those  regulations  condu- 
cive to  the  welfare  and  convenience  of  its 
citizens." 

[4-1]  We  derive  from  this  opinion  these  in- 
evitable conclusions:  (1)  That  wbere  Con- 
gress proscribes  a  particular  act  not  in  itself 
an  offense  at  common  law,  Jurisdiction  with 


relation  thereto  attaches  to  the  federal 
courts;  (2)  wbere  the  act  Is  an  offense  at 
common  law,  and  made  so  as  well  by  state 
statute,  in  such  case,  except  as  other  rea- 
sons may  be  shown,  there  is  concurrent  juris- 
diction of  it  in  the  state  courts;  (3)  that  the 
interstate  commerce  act  does  not  attempt 
any  more  than  does  the  common  law,  to  de- 
fine what  particular  acts  shall  constitute  un- 
lawful discrimination,  but  commits  that  to  the 
Interstate  Commerce  Commission;  (4)  that 
when  this  Commission  has  by  its  orders  de- 
clared any  particular  practice  or  regulation 
observed  by  an  interstate  corporation  as  un- 
reasonably discriminating,  it  Is  as  though 
Congress  had  specially  legislated  with  re- 
spect thereto,  and  such  circumstance  draws 
exclusive  jurisdiction  of  the  offense  to  the 
federal  tribunal;  (5)  that,  except  as  to  the 
thing  the  Commission  has  defined  and  de- 
nounced as  undue  discrimination,  the  dis- 
crimination complained  of  may  be  adjudged 
by  the  state  courts  according  to  their  own 
statute  or  the  common  law,  as  the  case 
may  be. 

It  is  only  necessary  to  quote  the  following 
extract  from  the  opinion  in  the  later  case  of 
Southern  Ry.  Co.  v.  Reld,  222  U.  &  424,  at 
page  436,  32  Sup.  Ct  140,  at  page  142  (56 
L.  Ed.  257),  to  show  how  the  doctrine  de- 
clared in  the  earlier  case  from  which  we 
have  quoted  at  length  is  there  reasserted 
and  applied.  We  quote  from  the  opinion  of 
Mr.  Justice  McKenna:  "It  Is  well  settled 
that,  If  the  state  and  Congress  have  a  con- 
current power,  that  of  the  state  Is  superseded 
when  the  power  of  Congress  is  exercised. 
The  question  occurs:  To  what  extent  and 
how  directly  must  it  be  exercised  to  have 
such  effect?  It  was  decided  in  Missouri 
Pacific  Railway  Co.  v.  Larabee  Flour  Mills, 
211  U.  S.  612,  at  page  623  [29  Sup.  Ct  214, 
at  page  218  (53  L.  Ed.  352)],  that  the  mere 
creation  of  the  Interstate  Commerce  Com- 
mission and  the  grant  to  it  of  a  large  meas- 
ure of  control  over  interstate  commerce  does 
not  in  the  absence  of  action  by  it  change 
the  rule  that  Congress  by  nonaction  leaves 
power  In  the  states  over  merely  Incidental 
matters.  'In  other  words,'  and  we  quote 
from  the  opinion,  'the  mere  grant  by  Congress 
to  the  Commission  of  certain  national  pow- 
ers In  respect  to  interstate  commerce  does 
not  of  itself,  and  in  the  absence  of  action  by 
the  Commission,  interfere  with  the  authority 
of  the  state  to  make  those  regulations  con- 
ducive to  the  welfare  and  convenience  of  its 
citizens.  •  •  •  Until  specific  action  by 
Congress  or  the  Commission,  the  control  over 
those  incidental  matters  remains  undisturb- 
ed.' The  duty  which  was  enforced  in  the 
state  court  was  the  duty  of  a  railroad  com- 
pany engaged  in  interstate  commerce  to  af- 
ford equal  local  switching  service  to  its  ship- 
pers, notwithstanding  the  cars  concerning 
which  the  service  was  claimed  were  eventual- 
ly   to   be  engaged  in  interstate  commerce. 
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This  duty  was  declared  (211  U.  S.  624,  29 
Sup.  Ct  218,  63  L.  Ed.  352)  to  be  a  common- 
law  duty  which  the  state  might,  'at  least  In 
the  absence  of  congressional  action,  compel 
a  carrier  to  discharge.'  The  principle  of 
that  case,  therefore,  requires  us  to  find  spe- 
cific action  either  by  Congress  in  the  inter- 
state commerce  act  or  by  the  Commission 
covering  the  matters  which  the  statute  of 
North  Carolina  attempts  to-  regulate.  There 
is  no  contention  that  the  Commission  has  act- 
ed, so  we  must  look  to  the  act  Does  it,  as 
contended  by  the  plaintiff  in  error,  take  con- 
trol of  the  subject-matter  and  impose  affirm- 
ative duties  upon  the  carriers  which  the  state 
cannot  even  supplement?  In  other  words, 
has  Congress  taken  possession  of  the  field?" 
In  the  light  of  these  express  authorities,  all 
other  questions  may  be  eliminated  from  the 
present  discussion  except  this  governing  one: 
Has  Congress  specifically  legislated  with  re- 
spect to  the  offense  complained  of?  That  is 
to  say,  has  it,  either  by  the  interstate  com- 
merce act  In  terms  or  by  any  decree  or  order 
of  the  agency  created  thereunder,  the  Inter- 
state Commerce  Commission,  declared  that 
the  matters  here  complained  of  as  the  foun- 
dation of  plaintiff's  case  shall  constitute  an 
undue  or  unreasonable  preference?  For  very 
evident  reasons  the  federal  statute  Is  most 
general  In  Its  terms,  dealing  specifically  with 
few  matters.  Because  it  Is  only  with  respect 
to  very  few  matters  affecting  interstate  com- 
merce that  conditions  are  so  universally 
alike  as  to  admit  of  one  uniform  system  or 
plan  of  regulation  with  respect  thereto,  Con- 
gress has  committed  to  the  Interstate  Com- 
merce Commission  the  task  of  definition;  and 
this  the  latter  may  perform  in  any  case  upon 
complaint  of  any  one  claiming  to  have  been 
damaged  by  unjust  discrimination  at  the 
hands  of  a  common  carrier  under  the  ninth 
section  of  the  act  Under  this  provision  the 
Commission  has  exercised  a  wide  jurisdic- 
tion; It  has  adjudged  isolated  and  peculiar 
cases ;  and  in  others,  where  the  adjudication 
was  not  dependent  upon  local  and  other  pe- 
culiar conditions,  It  has  formulated  general 
rules  for  the  observance  of  all.  It  is  need- 
less for  our  purpose  to  cite  instances  of  the 
former,  and  a  single  Instance  of  the  latter 
will  suffice.  We  cite  it  as  much  because  it  is 
a  case  upon  which  the  appellant  relies  as 
supporting  its  present  contention.  Our  refer- 
ence is  to  the  case  of  Interstate  Commerce 
Commission  v.  111.  Cent  R.  K.  Co.,  215  U.  S. 
452,  30  Sup.  Ct  155,  54  L.  Ed.  280.  There 
the  controversy  began  with  the  complaint  of 
a  collieries  company  filed  with  the  Interstate 
Commerce  Commission  complaining  that  the 
Illinois  Central  Railroad  Company  was  un- 
duly discriminating  in  the  matter  of  car  dis- 
tribution in  not  taking  into  consideration  the 
foreign  railway  fuel  cars  and  private  cars  in 
-determining  the  distribution  of  coal  cars 
among  the  various  operators  along  the  line 
of  the  railroad  or  interstate  shipments  of 
•coaL    The  Commission  held  that  the  com- 


plaint was  well  founded,  and  awarded  relief 
through  an  order  so  interpreting  the  inter- 
state commerce  act  as  to  require  the  railroad 
company  to  desist  from  such  practice  and  es- 
tablish regulations  providing  for  the  account- 
ing of  all  such  cars.  Unwilling  to  comply 
with  the  order  so  made,  the  Illinois  Central 
Railroad  commenced  this  action  to  enjoin  the 
enforcement  of  the  order  of  the  Commission, 
alleging  that  the  order  was  unjust  and  un- 
reasonable for  various  reasons,  and  that  in 
making  the  order  the  Commission  exceeded  its 
power.  The  Commission  replied,  traversing 
the  allegations  in  the  complaint,  and  assert- 
ing that  the  subject  of  the  distribution  of 
coal  cars  as  dealt  with  by  the  order  was 
within  the  administrative  power  delegated 
to  the  Commission  by  the  terms  of  the  act 
regulating  interstate  commerce.  From  a  de- 
cree enjoining  the  company  from  enforcing 
its  order,  an  appeal  was  sustained,  and  it 
was  held  that  It  is  within  the  delegated  pow- 
er of  the  Interstate  Commerce  Commission 
to  regulate  railroad  companies  doing  inter- 
state business  in  the  distribution  of  their 
cars,  and  required  them  to  take  into  account 
Its  own  fuel  cars  In  order  not  to  create  a 
preference  of  the  mines  to  which  such  cars 
are  assigned  over  other  mines. 

It  is  impossible  to  conceive  of  any  local  or 
other  conditions,  which  would  prevent  such 
order  with  respect  to  the  fuel  cars  of  the  car- 
rier from  operating  generally  with  the  same 
measure  of  justice  and  equity  to  all,  and 
hence  we  conclude  that  not  only  does  the  rule 
announced  govern  in  the  regulation  of  the 
Illinois  Central  Railroad  Company,  but  that 
it  applies  to  and  governs,  upon  the  authority 
of  the  cases  above  cited,  all  railroads;  that  It 
is  as  much  the  law  of  the  land  as  though 
written  in  the  lines  of  the  interstate  com- 
merce act  and  that  having  been  legislated 
upon  by  the  Commission,  exclusive  jurisdic- 
tion with  respect  thereto  vests  in  the  feder- 
al tribunal.  It  is  only  necessary  to  distin- 
guish between  the  subject  of  the  complaint 
in  that  case  and  this.  There,  by  the  action 
of  the  Commerce  Commission,  again  using 
the  language  of  Mr.  Justice  McKenna  in  the 
latter  case  above  referred  to,  Congress  bad 
taken  possession  of  this  particular  field,  and 
had  declared  the  refusal  to  take  Into  ac- 
count the  fuel  cars  of  the  carrier  unlawful. 
Here  it  is  not  complained  that  defendant 
had  disregarded  any  order  of  the  Commis- 
sion; nor  has  any  order  of  the  Commission 
even  remotely  regulating  the  subject  of  the 
complaint  here  been  shown.  What  Is  com- 
plained of  is  that  the  defendant  having  vol- 
untarily adopted  a  system  for  the  distribu- 
tion of  its  cars  which  It  must  have  regarded 
as  just  and  equitable,  and  from  which  It 
makes  no  claim  to  be  released,  openly  and 
flagrantly  disregarded  It  by  daily  distribut- 
ing to  the  Berwiud-White  Coal  Company  a 
much  larger  number  of  cars  than  Its  rating 
called  for.  while  furnishing  complainant  with 
less  than  it  was  entitled  to  under  Its  rating. 
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The  grouping  of  plaintiff's  mines  In  a  class 
with  others  for  purposes  of  service,  the  de- 
termination of  the  total  number  of  cars  to 
be  devoted  to  such  service,  the  ratings  of  the 
several  mines  within  the  group  and  the  pro 
rata  of  distribution  were  not  matters  regulat- 
ed by  the  order  of  the  Commission,  but  mat- 
ters decided  upon  by  the  defendant  company 
with  a  view  to  avoid  prejudice  to  the  shipper. 
Had  the  plaintiff  been  dissatisfied 'with  the 
regulation,  it  could  have  appealed  to  the 
Commission  to  correct  it;  had  its  appeal 
been  sustained  and  followed  by  an  order  of 
amendment  or  correction  of  the  regulation, 
then,  upon  subsequent  disregard  of  the  regu- 
lation as  amended,  plaintiff's  only  forum  for 
relief  would  have  been  the  federal  court, 
since  in  that  case  again  Congress  would  have 
taken  possession  of  the  field.  But  there  Is 
nothing  of  that  hind  here;  nothing  but  a 
case  of  discrimination  pure  and  simple;  not 
a  specific  offense  created  by  the  express  terms 
of  the  federal  statute,  not  an  offense  against 
any  order  of  the  Commerce  Commission,  but 
an  offense  which  could  fall  within  the  feder- 
al statute  and  the  common  law  as  well,  and 
so  be  held  to  have  been  legislated  upon  by  Con- 
gress, only  as  the  Interstate  Commerce  Com- 
mission has  so  declared.  Our  own  state  stat- 
ute rests  for  its  authority  on  the  police  pow- 
er of  the  state,  and  its  sole  object  is  to  pro- 
hibit common  carriers  which  derive  all  their 
powers  from  the  state,  and  have  been  grant- 
ed these  to  the  end  that  they  may  serve  pub- 
lic necessity  and  convenience  from  practic- 
ing undue  and  unreasonable  discrimination 
between  shippers  in  the  service  they  are  creat- 
ed to  render.  The  exercise  of  this  power  in 
the  way  indicated  Is  not  interfered  with  by 
the  interstate  commerce  act  in  the  absence 
of  action  by  the  Commerce  Commission  spe- 
cifically directed  against  the  particular  mat- 
ter complained  of.  The  thing  condemned  by 
our  state  statute  and  by  the  common  law  was 
a  purely  Incidental  matter  Indirectly  affect- 
ing interstate  commerce,  just  as  was  the  dis- 
crimination in  the  case  of  the  Missouri  Pa- 
cific Ry.  Co.  v.  Larabee  Flour  Mills,  211  TJ.  S. 
612,  29  Sup.  St.  214,  63  L.  Ed.  352.  The  two 
cases  on  principle  cannot  be  distinguished, 
and  we  but  follow  the  plain  guidance  of  that 
case  in  holding  that  the  power  of  the  state 
with  respect  to  the  subject-matter  of  the 
present  controversy  remains  undisturbed.  It 
was  not  a  question  In  the  case  whether  the 
cars  denied  the  plaintiff  were  Intended  for 
shipment  within  the  state  or  beyond  It  was 
sufficient  that  the  offense  was  committed 
within  the  state.  For  the  reasons  stated, 
we  must  decline  to  sustain  the  defendant's 
second  proposition. 

[9]  The  third  and  fourth  propositions  are 
simply  derived  from  the  second;  they  call 
for  no  further  discussion  of  the  point  raised, 
and  we  pass  them.  The  fifth  is  as  follows: 
"(5)  That  upon  the  assumption  that  the  state 
act  of  1883  applied  to  the  distribution  by  the 
defendant  of  cars  used  for  intrastate  ship- 


ments, and  that  the  evidence  had  established 
that  in  making  such  distribution  the  defend- 
ant had  unjustly  discriminated  against  the 
plaintiff,  the  method  adopted  by  the  court 
below  for  ascertaining  the  number  of  cars 
which  the  plaintiff  was  thereby  deprived  of, 
and  the  proportion  of  these  which  would 
have  been  used  for  intrastate  shipments,  was 
erroneous  and  hurtful  to  the  defendant." 
This  contains  hut  a  single  feature  which 
calls  for  consideration,  viz.,  that  the  method 
adopted  by  the  court  for  ascertaining  the 
number  of  cars  the  plaintiff  was  deprived  of 
was  erroneous.  We  shall  consider  this  In 
connection  with  the  sixth,  which  Is  as  fol- 
lows: "(6)  That  in  the  ascertainment  of  dam- 
ages sustained  by  the  plaintiff,  due  to  its  in- 
ability to  mine  and  sell  additional  coal, 
which  the  court  below  found  It  could  have 
shipped  had  cars  therefor  been  available,  an 
assumed  cost  of  production  was  adopted  by 
the  court  which  the  evidence  did  not  war- 
rant, and  certain  payments  which  the  plain- 
tiff would  have  been  obliged  to  make,  had  the 
additional  coal  been  mined,  were  Ignored  and 
disregarded,  and  the  assumed  profits  thereby 
materially  enhanced." 

To  facilitate  the  distribution  of  its  own 
cars,  the  defendant  company  determined  by 
its  own  action  to  group  into  one  the  coal- 
producing  districts  over  which  the  Berwind- 
White  Company  mines  were  located,  known 
as  the  Scalp  Level  district,  and  the  district 
in  which  the  plaintiff's  mines  were  located, 
known  as  the  Mountain  district  It  rated 
the  several  mines  in  each  according  to  their 
respective  producing  capacity,  with  a  view 
to  determine  a  fair  and  just  distribution  of 
the  cars  which  it  allowed  to  be  available 
during  the  continuance  of  the  shortage.  The 
court  found  that  the  aggregate  distributive 
rate  of  the  two  divisions  for  the  purpose  of 
distribution  was  about  equal,  and  adopted 
this  fact  for  the  determination  of  the  meas- 
ure of  damages.  In  this  connection  we  re- 
cite the  fifth  finding  of  fact  by  the  court 
The  effect  of  It  can  be  understood  only  as 
It  is  given  entire:  "Fifth.  That  beginning  in 
the  summer  of  1902  the  defendant  company, 
by  virtue  of  telegraphic  orders  issued  from 
the  general  officers  in  charge  of  the  opera- 
tion of  the  defendant  company  and  carried 
out  by  the  officers  and  train  crews  of  the 
said  company,  gave  to  the  Berwlnd-White 
Coal  Mining  Company  a  preference  in  the 
distribution  of  cars  on  the  defendant  com- 
pany's line,  for  use  in  the  coal  trade,  over 
the  mines  of  the  Mountain  division,  and  thin 
preference,  both  directly  and  indirectly,  af- 
fected the  distribution  of  cars  to  the  plain- 
tiff company.  These  telegraphic  orders  for 
preference,  as  shown  by  the  testimony,  be- 
gin June  28,  1902,  from  Superintendent  Wal- 
11s  of  said  company,  located  at  Altoona,  to 
subordinate  officers,  and  direct  that  a  pref- 
erence up  to  500  cars  dally  shall  be  given- 
to   the  mines  of  the  Berwlnd-White  Coal 
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Mining  Company  at  Scalp  Level,  and  In  ad- 
dition thereto  that  from  100  to  250  cars  be 
kept  standing  over  each  night  so  that  the 
mines  at  Scalp  Level  shall  be  served  early 
in  the  morning.  That  this  preference  in  dis- 
tribution affected  the  ratio  of  cars  distrib- 
uted to  the  plaintiff  company  as  a  part  of 
the  Mountain  division  appears  in  various 
telegrams,  as  follows:  In  that  of  J.  M.  Wal- 
11s  to  R.  L.  O'Donnel,  under  date  of  October 
16,  1902,  as  follows:  'Commencing  at  once 
please  arrange  to  see  that  the  mines  of  the 
Berwind-Whlte  Coal  Mining  Company  at 
Scalp  Level  receive  equal  to  500  cars  dally, 
counting  steel  cars  as  two,  before  placing  at 
any  other  operation  in  the  Scalp  Level  re- 
gion or  on  Mountain.'  In  telegram  of  Oc- 
tober 21,  1902,  from  Wallis  to  O'Donnel: 
'In  addition  to  having  500  cars  at  Scalp,  In 
order  to  protect  It  I  will  be  glad  if  you  will 
make  a  special  effort  to  have  from  150  to 
200  cars  standing  over  there  each  night, 
even  if  you  do  not  place  cars  on  the  Moun- 
tain for  coal.  The  mines  of  the  Berwlnd- 
White  Coal  Mining  Company  must  be  sup- 
plied with  equal  to  500  cars  each  day  in  or- 
der that  there  may  be  no  difficulty  as  re- 
sult of  accident  or  the  cars  being  late.  We 
are  not  prepared  to  take  any  chances  on  get- 
ting the  cars  to  Scalp,  and  in  addition  to 
having  500  at  their  mines  in  time  for  load- 
ing daily,  in  order  to  protect  ourselves  we 
should  have  an  extra  150  or  200  standing 
over  each  evening  to  start  them  in  the 
morning.  Please  so  arrange.'  Another  tele- 
gram of  the  same  date,  from  Wallis  to 
O'Donnel,  reads  as  follows:  'We  are  not 
meeting  with  the  success  necessary  to  get 
500  cars  to  Scalp  dally.  Will  you  please  re- 
fer to  my  telegram  last  week  requesting  that 
equal  to  500  cars  daily  be  placed  at  the 
mines  of  the  Berwind-White  Coal  Mining 
Company  at  Scalp,  in  addition  to  the  cars 
placed  at  Yellow  Run  mine,  in  preference  to 
placing  cars  at  any  other  operation  on  the 
Mountain  or  in  the  South  Fork  district  and 
see  that  instructions  are  carried  out  Spe- 
cial efforts  should  be  made  to  get  the  cars 
to  the  mines  in  ample  time  for  loading  each 
day.  The  Berwind-White  Coal  Mining  Com- 
pany have  not  been  able  to  coal  the  mall 
steamers  in  New  York  harbor  last  week  and 
this  week.  Most  positive  instructions  should 
be  Issued  and  the  arrangements  carried  out 
that  equal  to  500  cars  will  be  at  Scalp  Level 
region  each  and  every  day  before  any  at- 
tempt is  made  to  supply  cars  to  the  mines 
on  the  Mountain,  South  Fork  district  or 
South  Fork  Railroad.  Please  advise  if  un- 
derstood.' And  under  date  of  November  22, 
1902,  from  J.  M.  Wallis  to  R.  Pltcalrn, 
Pittsburg:  'Please  give  Berwlnd's  mines  at 
Scalp  all  the  cars  you  have  in  the  territory 
for  to-morrow,  cutting  the  other  operations.' 
That  this  preference  continued  and  that  it 
was  a  preference  that  affected  particularly 
the  mines  on  the  Mountain  division  appears 


later  In  a  telegram  from  G.  W.  Crelghton. 
then  superintendent  at  Altoona,  to  S.  C. 
Long,  superintendent  at  Pittsburg,  in  the 
following  language:  'Our  efforts  this  week 
in  keeping  Scalp  supplied  with  cars  have 
not  been  successful.  Please  renew  the  In- 
structions to  all  parties  interested  that  be- 
fore placing  cars  for  other  operations  on  the 
Mountain  or  on  the  South  Fork  Railroad, 
equal  to*  500  cars  must  be  placed  for  the 
Berwind-White  Coal  Mining  Company  each 
and  every  day  until  further  notice,  and  it  is 
important  that  sufficient  cars  should  be  plac- 
ed early  each  morning  so  that  all  of  the 
mines  will  have  a  supply  to  start  with  and 
there  will  be  no  danger  of  any  operations 
being  idle  on  account  of  not  having  cars. 
To  protect  ourselves  on  this  arrangement  I 
would  be  glad  If  you  will  arrange  to  accu- 
mulate and  have  standing  over  daily  equal 
to  175  to  225  cars  In  addition  to  the  500 
that  are  required  for  loading.  This  is  ab- 
solutely necessary  in  order  that  the  require- 
ments of  the  Berwind-White  Coal  Mining 
Company  can  be  met  and  the  wishes  of  the 
management  in  the  East  carried  out  The 
only  exception  that  should  be  made  to  this 
order  is  for  the  Dunlo  drift  mine  to  have 
sufficient  cars  dally  to  protect  the  N.  Y.  P. 
&  N.  supply  coal  order,  which  I  think  is 
200  tons  per  day.  Acknowledge  receipt.' 
Said  special  orders  were  not  rescinded  dur- 
ing the  period  of  action." 

That  cars  greatly  In  excess  of  its  aggre- 
gate rating  were  given  to  the  Scalp  Level 
division  during  the  period  covered  by  the 
action  is  beyond  dispute.  It  was  not  alleg- 
ed that  any  mines  in  the  division  so  favored 
shared  In  the  excess  other  than  the  mines 
of  the  Berwind-Whlte  Company;  nor  was  it 
averred  that  of  those  actually  distributed  to 
the  Mountain  division  the  plaintiff  company 
did  not  receive  its  ratable  proportion.  This 
was,  perhaps,  not  so  direct  a  way  of  show- 
ing how  many  cars  in  excess  of  their  rating 
the  Berwind-Whlte  Company  received,  but  it 
was  none  the  less  certain;  not  only  did  it 
furnish  a  correct  basis  for  calculation,  but 
the  Berwind-White  Company  being  the  only 
party  preferred  so  far  as  the  evidence  shows, 
this  is  in  itself  a  sufficient  answer  to  the 
objection  that  plaintiffs  allegata  and  pro- 
bata did  not  agree. 

[10]  The  complaint  that  the  court  did  not 
take  Into  account  the  private  or  individual 
cars  in  determining  the  extent  of  the  dis- 
crimination against  the  plaintiff  introduces 
matter  foreign  to  the  issue  in  the  case.  The 
issue  had  regard  to  the  cars  owned  by  the 
defendant  company.  The  period  of  discrim- 
ination complained  of  antedated  the  decision 
in  the  cases  of  Interstate  Commerce  Com- 
mission v.  Illinois  Central  R.  R.  Co.,  215  U. 
S.  452,  30  Sup.  Ct  155,  54  L.  Ed.  280,  where 
it  was  held  to  be  the  duty  of  the  Interstate 
carrier  in  making  distribution  of  its  cars  In 
times  of  shortage  to  include  in  the  compu- 
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tation  private  cars  In  addition  to  Its  own. 
In  making  distribution  of  its  own  cars,  ex- 
•elusive  of  those  owned  by  private  parties, 
the  defendant  company  was  observing  not 
only  its  own  practice  but  that  which  had  up 
to  that  time  been  prevailing.  However  gen- 
eral the  practice,  it  was,  as  held  In  the  case 
referred  to,  In  plain  violation  of  the  inter- 
state commerce  act  In  making  the  present 
objection,  the  defendant  company  would  set 
up  its  own  disregard  and  violation  of  law 
In  mitigation.  It  had  Its  own  purpose  to 
serve  in  excluding  private  cars  from  the 
computation.  Whatever  the  purpose  was, 
the  scheme  was  acquiesced  in  by  all  ship- 
pers in  the  district  as  fair  and  equitable, 
with  full  knowledge  of  all  facts,  since,  so 
far  as  appears,  none  made  complaint  Now 
that  it  has  been  made  to  appear  that  the 
defendant  company  disregarded  Its  own  ba- 
sis of  distribution,  not  because  it  was  ineq- 
uitable for  the  reason  that  the  private  cars 
bad  not  been  included  in  the  computation, 
tout  solely  with  a  view  of  giving  a  particu- 
lar shipper  an  unlawful  preference,  it  seeks 
to  mitigate  the  consequences  of  Its  own  der- 
eliction by  having  applied  a  rule  it  defied 
when  it  established  the  basis  of  distribution 
upon  which  all  acted  throughout  the  entire 
transaction. 

[11]  Apart  from  this,  while  proper  defer- 
ence to  the  Interstate  Commerce  Commission 
would  require  our  state  courts  to  regard  the 
furnishing  of  private  cars  as  a  fair  equiva- 
lent of  the  same  number  of  company  cars, 
the  fact  that  such  cars  were  furnished,  as 
the  pleadings  stood  in  this  case,  would  be 
purely  a  substantive  matter  of  defense.  If 
the  facts  were  as  here  alleged  by  the  defend- 
ant, It  was  its  duty  to  establish  them  by  evi- 
dence. It  does  not  appear  that  in  any  of  the 
requests  for  findings  the  court  was  asked  to 
derive  from  the  evidence  anything  that  would 
support  the  present  contention.  The  point 
itself  was  not  raised  or  even  distantly  re- 
ferred to  in  the  course  of  the  trial,  but  was 
indicated  first  in  an  exception  to  the  court's 
conclusion.  We  accept  the  learned  trial 
Judge's  reasons  for  dismissing  the  exception 
as  entirely  sufficient  He  says,  among  other 
things,  with  respect  to  the  matter:  "Again, 
the  kind,  character,  and  size  of  the  individ- 
ual cars  placed  either  to  the  Mountain  divi- 
sion or  to  the  South  Fork  and  Scalp  Level 
divisions  were  scheduled  in  the  case,  for 
which  reason  alone  no  equitable  basis  of 
calculation  could  have  been  made  by  the 
court  As  shown  in  the  testimony,  the  fa- 
vored shipper,  viz.,  the  Berwind-White  Coal 
Mining  Company,  obtained  from  the  defend- 
ant company  as  Its  own  individual  cars  at 
least  1,000  steel  cars  counted  as  two  in  our 
calculation,  while  the  testimony  also  shows 
that  whatever  of  individual  cars  the  plain- 
tiff company  bad  were  of  a  lesser  capacity. 
Manifestly,   therefore,  the  court  could  not 


have  made,  and  cannot  now  make,  from  any 
data  In  the  case,  an 'equitable  schedule  of 
damages  on  the  theory  now  for  the  first  time 
presented  in  this  exception." 

It  Is  further  contended  under  this  prop- 
osition that  the  cost  per  ton  of  mining  the 
coal  as  it  enters  into  the  calculation  of  the 
plaintiff's  damage  is  erroneous.  A  manifest 
error  appears  in  the  calculation  submitted  in 
support  of  this  contention.  The  plaintiff's 
mines  are  there  given  a  rated  capacity  of 
47,476  cars,  whereas  the  finding  is  that  their 
rated  capacity  was  39,148  cars.  That  this 
difference  seriously  Impairs  the  conclusion 
based  thereon  is  manifest;  to  what  extent 
exactly  could  be  determined  only  by  a  cal- 
culation which  we  do  not  feel  called  upon  to 
make.  Still  another  contention  Is  that  the 
court  erred  in  not  taking  Into  account  the 
royalty  per  ton  or  net  share  of  the  net  prof- 
its which,  under  its  agreement,  plaintiff 
would  have  had  to  pay  to  the  lessor  of  its 
mines  in  determining  the  cost  of  production 
to  the  plaintiff.  The  thirteenth  finding  of 
the  court  is  as  follows:  "Thirteenth.  That 
the  evidence  shows  that  the  fair  average 
cost  of  producing  coal  at  the  plaintiff's  mines  - 
during  the  period  of  the  action,  including 
royalty,  had  they  been  treated  by  the  de- 
fendant company  with  a  fair  distribution  of 
cars,  was  $1.10  per  ton  from  April,  1902,  to 
March,  1903,  inclusive,  and  $1.15  per  ton 
from  April,  1903,  to  March,  1904,  Inclu- 
sive, and  f  1.12  per  ton  for  the  period  of 
the  action  thereafter."  This  finding  is  di- 
rectly contrary  to  what  is  here  alleged.  An 
appeal  such  as  this  brings  up  only  questions 
of  law  on  bills  of  exception  to  the  rulings  of 
the  court,  and  its  conclusions  on  the  facts 
of  the  case  are  to  be  regarded  In  the  same 
manner  as  a  verdict  of  the  jury.  Gonser  v. 
Smith,  115  Pa.  452,  8  AtL  770. 

[12]  We  see  nothing  in  the  facts  of  this 
case  that  should  exempt  the  defendant  from 
Its  liability  for  the  damages  assessed  against 
it  for  the  delay  in  the  settlement  of  the 
plaintiff's  claim.  The  question  of  damages 
for  delay  In  settlement  of  such  cases  is  ordi- 
narily for  the  jury  under  the  evidence  sub- 
mitted. The  court  here  discharging  the  func- 
tion of  the  jury  found  the  defendant  In  de- 
fault In  this  regard  without  sufficient  excuse 
on  its  part  We  see  no  reason  to  Interfere 
with  that  conclusion. 

[1 3]  The  final  objection  Is  to  the  allowance 
of  plaintiff's  amended  statement  We  are  of 
opinion  that  the  amendment  introduced  no 
new  cause  of  action.  The  opinion  of  the 
learned  trial  judge  fully  sustains  his  action 
in  that  regard.  In  what  we  have  said,  all 
the  assignments  of  error  which  have  been 
brought  to  our  attention  in  the  argument 
submitted  have  been  considered  and  passed 
upon. 

The  assignments  are  overruled,  and  the 
judgment  Is  affirmed. 
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WALNUT  COAL  CO.  t.  PENNSYLVANIA 
R.  CO. 

(Supreme  Court  of  Pennsylvania.     Oct  14, 
1912.) 

1.  Pleading  (|  369*)— Election— Waiver. 

Where  a  statement  of  claim  sets  out  two 
causes  of  action,  and  defendant  fails  to  demur, 
but  pleads  generally,  it  cannot  thereafter  com- 
pel plaintiff  to  elect 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  if  1199-1209;   Dec.  Dig.  $  369.*] 

2.  Cabriebs   (f   19*)— Discrimination— Sup- 
ply o^Cahs. 

Plaintiff  coal  company  applied  to  defend- 
ant for  permission  to  purchase  and  use  on  de- 
fendant's line  a  number  of  wooden  coal  cars  of 
a  kind  used  by  other  coal  operators,  which 
plaintiff  then  had  an  executory  contract  to  pur- 
chase. Held,  that  defendant's  refusal  to  grant 
such  application  did  not  constitute  discrimi- 
nation in  the  supply  of  cars  in  violation  of  Act 
June  4,  1883  (P.  L.  72),  so  as  to  entitle  plain- 
tiff to  recover  damages. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  ff  33-49;   Dec  Dig.  |  19.*] 

3.  Statutes    (I   241*)— Discrimination— Pe- 
nal Statutes. 

Act  June  4,  1883  (P.  L  72),  prohibiting 
discrimination  by  carriers  in  the  matter  of  the 
supply  of  cars,  is  a  highly  penal  statute  and 
must  be  strictly  construed. 

[Ed.  Note. — For  other  cases,  see  Statutes, 
Cent  Dig.  ft  822,  323;  Dec.  Dig.  f  241.*] 

4.  Courts  (§  489*)— Discrimination  —  State 
Law — Interstate  Commerce  Act. 

The  interstate  commerce  act  (Act  Feb.  4, 
1887,  c.  104,  24  Stat.  379  [U.  S.  Comp.  St 
1901,  p.  3154]),  does  not  deprive  state  courts 
of  jurisdiction  of  actions  at  common  law,  or 
under  Act  June  4,  1883  (P.  L.  72),  to  recover 
damages  caused  by  discrimination  of  carriers, 
though  the  discrimination  relates  to  supply  of 
cars  used  in  Interstate  commerce,  so  long  as 
Congress  has  not  legislated  specifically  with 
reference  thereto. 

TEd.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  SI  1324-1330,  1333-1341,  1372-1374; 
Dec.  Dig.  {  489.*] 

Appeal  from  Court  of  Common  Pleas, 
Clearfield  County. 

Action  by  the  Walnut  Coal  Company 
against  the  Pennsylvania  Railroad  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Reversed. 

At  the  trial  the  court  overruled  a  motion 
made  by  the  defendant  to  require  the  plain- 
tiff to  elect  upon  which  count  It  would  pro- 
ceed to  trial,  the  statement  of  claim  Including 
a  claim  for  penalties  under  the  act  of  June 
4, 1883  (P.  L.  72),  prohibiting  unjust  discrim- 
ination, and  a  claim  based  upon  the  alleged 
failure  of  the  defendant  to  comply  with  the 
common-law  obligation  to  have  and  maintain 
an  adequate  equipment  for  the  transporta- 
tion of  traffic  tendered  to  It  The  facts  are 
stated  in  the  opinion  of  the  Supreme  Court 
Verdict  and  judgment  for  plaintiff  for  $78,- 
468.    Defendant  appealed. 

Argued  before  FELL,  C.  J.,  and  MESTRE- 
ZAT,  ELKIN,  STEWART,  and  MOSCH- 
ZISKER,  J  J. 


Francis  I.  Gowen  and  John  G.  Johnson, 
both  of  Philadelphia,  and  Thomas  H.  Mur- 
ray, James  P.  O'Langhlln,  and  Hazard  Alex. 
Murray,  all  of  Clearfield,  for  appellant  A. 
M.  Liveright  of  Clearfield,  and  A.  L.  Cole, 
of  Du  Bois,  for  appellee. 

STEWART,  J.  [1]  The  statement  of  claim 
filed  in  this  case  sets  out  two  distinct  causes 
of  action:  One  the  alleged  failure  of  the  de- 
fendant to  furnish  the  plaintiff  with  suffi- 
cient cars  required  for  its  business;  the 
other  that  the  defendant  had  unlawfully  dis- 
criminated against  the  plaintiff  in  transport- 
ing over  Its  lines  the  private  cars  of  other 
coal  producers,  as  well  as  its  own  cars  em- 
ployed in  like  traffic,  while  denying  like 
service  to  the  plaintiff  under  the  same  con- 
ditions. Since  none  of  the  rulings  of  the 
court  with  respect  to  the  first  complaint  are 
assigned  for  error,  it  calls  for  no  considera- 
tion at  our  hands.  If  the  Joinder  of  the 
two  was  not  in  accord  with  the  rules  of  prac- 
tice, such  circumstance  might  have  availed 
the  defendant  on  demurrer;  but,  with  the 
general  plea  entered,  the  right  to  object  was 
gone,  and  the  plaintiff  could  not  thereafter 
be  compelled  to  elect  as  between  the  two. 
This  disposes  of  the  first  assignment  of  er- 
ror, and  brings  us  directly  to  the  more  seri- 
ous question  in  the  case,  arising  upon  these 
facts. 

[2]  The  plaintiff,  being  without  cars  of  its 
own,  was  entirely  dependent  upon  the  de- 
fendant railroad  company  for  cars  in  which 
to  transport  its  coal  to  market,  differing  in 
this  respect  from  many  other  operating  com- 
panies In  the  same  region,  which,  while  enti- 
tled to  a  ratable  allotment  of  cars  owned 
by  the  railroad  company,  had  in  addition 
their  own  private  cars  which  they  were  per- 
mitted by  the  railroad  company  to  employ. 
Beginning  with  the  period  covered  by  the 
action,  the  plaintiff  company,  not  because  the 
defendant  had  discriminated  against  it  in  the 
matter  of  the  distribution  of  its  own  cars, 
but  solely  with  a  view  to  enlarge  its  facili- 
ties for  shipment  in  cars  furnished  by  itself, 
made  application  through  its  president  to  the 
Huntingdon  &  Broad  Top  Railroad  Company 
for  the  purchase  from  It  of  200  cars  of  like 
character  and  description  with  those  employ- 
ed by  other  operators  on  the  lines  of  defend- 
ant and  by  defendant  itself.  The  negotiation 
was  between  the  president  of  the  plaintiff 
company  and  the  superintendent  of  the  Hunt- 
ingdon &  Broad  Top  Company  in  the  latter's 
office  at  Huntingdon.  The  president's  testi- 
mony on  this  branch  of  the  case  was  as  fol- 
lows: "Q.  State  whether  or  not  you  arranged 
to  buy  any  private  cars  on  condition  that 
the  Pennsylvania  Railroad  Company  would 
permit  them  on  the  line?  A.  I  did.  Q. 
When  was  that  done  and  where?  A.  That 
was  in  Mr.  Gage's  office  at  Huntingdon.  Q. 
How  many  cars?   A.  Two  hundred  cars.    Q. 


•For  other  cases  sea  same  topic  and  section  NUMBER  In  Dec  Dig.  *  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexes 
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What  kind  and  class?  A  Sixty  thousand 
capacity  wooden  cars.  Q.  Where  were  those 
cars  that  you  bargained  for?  A.  They  were, 
I  presume,  on  the  road  at  the  time,  and  Mr. 
Gage  said  they  could  be  inspected  on  the  long 
siding  as  they  came  In.  Q.  Was  there  any 
price  struck?  A  Yes,  sir.  Q.  How  much? 
A  $300  a  car.  Q.  What  condition  did  Mr. 
Gage  attach  to  a  sale  to  you?  A  No  particu- 
lar condition,  except  the  price.  Q.  Any  con- 
dition with  reference  to  the  railroad  com- 
pany other  than  the  one  you  have  stated? 
A  Yes,  sir;  he  told  me  he  could  not  sell 
them  without  the  Pennsylvania  Railroad 
Company's  permission.  That  might  have 
been  his  words.  Q.  With  the  consent  of  the 
railroad,  what  did  he  say  he  would  do?  A 
Sell  them." 

Immediately  following,  the  president  of 
the  plaintiff  company  wrote  the  general  man- 
ager of  the  Pennsylvania  Railroad  Company 
as  follows,  under  date  of  July  25,  1904: 
"Dear  Sir:  We  beg  to  ask  whether  or  not  the 
purchase  of  either  one  hundred  or  two  hun- 
dred standard  60,000  capacity  hopper  gondola 
cars  for  individual  use  would  be  agreeable 
to  your  company,  and,  if  so,  what  arrange- 
ment can  be  made  for  handling  the  same? 
These  cars  are  now  being  operated  on  your 
system  and  will  be  subject  to  your  inspection 
before  purchase."  To  this  letter  the  general 
manager  replied  as  follows,  under  date  of 
July  26,  1904:  "Dear  Sir:  Referring  to  your 
letter  to  me  on  July  25,  we  would  not  care 
to  consider  the  operation  on  our  line  of  any 
60,000  pounds  capacity  hopper  gondola  cars. 
If  the  present  owners  desire  to  sell,  it  should 
be  with  the  understanding  that  these  cars 
would  not  be  operated  on  our  lines.  You  will 
understand  that  this  Is  a  position  we  are 
taking  in  regard  to  our  own  cars ;  that  Is,  we 
are  selling  as  many  as  it  is  possible  for  us  to 
do,  but  in  every  case  it  is  with  the  distinct 
understanding  and  by  agreement  that  they 
shall  not  be  operated  on  the  Pennsylvania 
lines."  There  was '  no  further  correspond- 
ence between  these  parties  until  December 
3,  1904,  when  the  president  of  the  coal  com- 
pany wrote  the  general  manager  complaining 
that  other  operators  were  making  their  usual 
shipments,  while  the  plaintiff  company  was 
practically  eliminated  from  the  business  for 
want  of  proper  facilities.  The  following  ex- 
tract from  the  letter  gives  all  that  is  here 
pertinent:  "We  had  the  opportunity  to  pur- 
chase and  operate  ourselves  a  certain  number 
of  individual  cars.  You  declined  to  grant 
this  privilege,  but,  notwithstanding  this  fact, 
the  same  cars  are  being  operated  all  over 
your  system  to-day.  Not  only  are  these  cars 
being  operated,  but  identically  the  same  cars 
are  being  operated  by  the  Berwlnd-White 
Coal  Mining  Company,  the  Pennsylvania  Coal 
&  Coke  Company  and  others  whom  I  might 
mention." 

The  proposed  purchase  of  the  cars  was 
never  concluded  because,  as  plaintiff  alleges, 


of  the  refusal  of  the  defendant  company  to 
permit  their  use  upon  its  lines.  It  Is  com- 
plained that  this  was  an  undue  and  unrea- 
sonable discrimination,  offending  against  the 
act  of  assembly  of  June  4,  1883  (P.  L.  72), 
which  provides  as  follows: 

"Section  1.  That  any  undue  or  unreason- 
able discrimination  by  any  railroad  company 
or  other  carrier,  or  any  officer,  superintend- 
ent, manager  or  agent  thereof,  in  charges  for 
or  in  facilities  for  the  transportation  of 
freight  within  this  state,  or  coming  from  or 
going  to  any  other  state,  Is  hereby  declared 
to  be  unlawful. 

"Sec.  2.  Nor  shall  any  such  railroad  com- 
pany or  common  carrier  make  any  undue  or 
unreasonable  discrimination  between  individ- 
uals, or  between  Individuals  and  transporta- 
tion companies,  or  the  furnishing  of  facilities 
for  transportation.  Any  violation  of  this  pro- 
vision shall  make  the  offending  company  or 
common  carrier  liable  to  the  party  injured 
for  damages  treble  that  of  the  injury  suf- 
fered." 

We  will  assume,  without  deciding,  that, 
under  the  circumstances  disclosed  by  the  evi- 
dence, if  the  plaintiff  had  In  its  control  and 
subject  to  its  exclusive  use  a  given  number 
of  cars  corresponding  in  make  and  condi- 
tion to  those  which  the  defendant  was  trans- 
porting for  others,  the  defendant  would  have 
been  without  Justification  in  refusing  the 
service  demanded  of  it  We  will  further  as- 
sume, without  deciding,  that  the  negotiation 
between  the  plaintiff  and  the  Huntingdon  & 
Broad  Top  Railroad  Company  amounted  to 
a  contract  for  the  sale  and  purchase  of  200 
such  cars.  These  concessions  yield  points 
which  were  earnestly  contended  for  on  one 
side,  and  as  earnestly  disputed  on  the  other. 
We  make  the  concessions  for  the  purpose  of 
the  argument  Notwithstanding  their  liber- 
ality, it  may  readily  be  seen  how  Incomplete 
they  leave  the  plaintiff's  case  with  respect  to 
that  branch  of  it  we  are  now  considering. 
Except  as  supplemented  by  facts  which  not 
only  do  not  appear,  but  which  evidently  have 
no  existence,  the  plaintiff's  case  must  rest 
upon  a  purely  hypothetical  basis.  With  noth- 
ing more  in  the  case  than  we  have  conced- 
ed, a  recovery  by  the  plaintiff  would  neces- 
sarily assume,  without  the  slightest  evidence, 
that  the  plaintiff  could  and  would  have  com- 
piled with  the  terms  of  the  contract  with 
the  Huntingdon  &  Broad  Top  Railroad  Com- 
pany, and,  what  is  equally  Important,  that 
Che  Huntingdon  &  Broad  Top  Railroad  Com- 
pany would  not  have  failed  to  deliver  the 
cars.  In  either  event,  what  would  have  le- 
gally resulted?  Simply  a  claim  for  damages 
against  the  party  in  default  Specific  per- 
formance of  the  contract  between  the  par- 
ties could  not  have  been  enforced  by  either. 
What  stronger  position,  then,  did  the  plain- 
tiff occupy  because  of  its  contract  than  it 
would  have  been  In  had  it  simply  shown 
that  the  same  kind  of  cars  were  procurable 
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In  the  general  market?  The  case,  as  exhibit- 
ed, presents  this  situation:  Plaintiff,  having 
no  cars  of  its  own,  inquired  of  the  defendant 
whether,  in  case  it  obtained  some  answering 
a  certain  description,  the  defendant  would 
permit  of  them  being  used  in  plaintiff's  serv- 
ice upon  its  lines;  the  defendant  company 
refused,  accompanying  its  refusal  with  rea- 
sons which  may  or  may  not  have  been  a  Jus- 
tification of  Its  action — a  question  which  the 
parties  were  alike  qualified  to  decide,  each 
for  itself — thereupon,  the  question  between 
them  at  this  point  being  one  of  rights,  for 
reasons  left  entirely  to  conjecture,  plaintiff 
surrendered  whatever  advantage  it  had  un- 
der Its  contract  without  having  once  reached 
a  position  with  respect  to  the  cars  that  would 
have  enabled  it  to  exercise  the  right  It  de- 
manded had  the  right  been  conceded  by  the 
defendant  It  is  not  with  abstract  rights 
we  are  here  dealing  but  with  a  question  of 
injury  which  Is  made  the  basis  of  the  pres- 
ent action.  What  is  complained  of  is  Injury 
that  resulted  from  undue  and  unreasonable 
discrimination  in  denying  plaintiff  facilities 
for  the  transportation  of  freight  which  de- 
fendant had  extended  to  others.  The  refer- 
ence is  to  the  fact  that  some  shippers  were 
employing  their  own  cars  In  the  transporta- 
tion of  coal,  and  that  plaintiff  was  denied 
the  privilege  of  using  its  privately  owned 
cars  in  like  business.  If  plaintiff  had  no 
such  cars,  where  was  the  discrimination  and 
where  was  the  injury?  A  mere  refusal  to 
admit  or  recognize  a  right  in  another  cannot 
In  itself  be  made  the  subject  of  a  legal  ac- 
tion for  damages.  There  must  be  Injury  to 
redress  before  the  law  will  take  cognizance  of 
the  dispute.  Especially  so  when  the  claim 
is  under  the  specific  act  we  are  considering, 
which  makes  the  offending  party  liable  to 
the  party  injured  for  damages  treble  the 
amount  of  the  injury  suffered.  The  mere  as- 
sertion by  the  defendant  of  Its  right  to  ex- 
clude from  its  tracks  the  cars  which  plain- 
tiff proposed  to  buy  entailed  no  loss  or  In- 
Jury. 

[3]  Until  the  plaintiff  was  In  actual  pos- 
session of  the  cars  it  proposed  to  offer  for 
service,  It  was  open  to  the  defendant  to  re- 
treat from  the  position  it  had  taken  if  it  so 
desired;  it  was  equally  open  to  the  plaintiff 
to  abandon  its  scheme  of  providing  itself 
with  private  cars ;  and  so  we  repeat  that  the 
claim  for  damages  in  this  case  rests  on  noth- 
ing better  than  a  pure  hypothetical  basis, 
since  the  Injury  complained  of  was  never  ac- 
tually realized,  certainly  not  through  any 
discrimination  by  the  defendant  If  loss  re- 
sulted to  the  plaintiff,  it  Is  to  be  referred 
to  its  own  failure  to  put  Itself  In  position 
where  It  would  have  had  a  right  to  demand 
equal  facilities.  If  it  failed  to  do  this  be- 
cause of  greater  confidence  In  the  strength 
of  defendant's  position  than  its  own,  with 
regard  to  their  respective  rights  in  the  mat- 
ter, it  was  a  case  of  damnum  absque  in- 
juria. 


[4]  Not  only  does  the  case  aa  exhibited  fall 
to  show  violation  of  the  letter  of  the  statute 
of  June  4,  1883,  but  we  fall  to  Bee  anything 
in  It  that  offends  against  the  spirit  of  that 
act  Even  were .  it  contended  otherwise,  a 
sufficient  answer  would  be  that  the  statute  is 
a  highly  penal  one  and  is  to  be  strictly 
construed.  "The  purpose  of  this  rule  of 
construction,"  as  was  said  in  Commonwealth 
v.  Cooke,  50  Pa.  201,  "is  to  prevent  acts  from 
being  brought  within  the  scope  of  punish- 
ment, because  courts  may  suppose  they  fall 
within  the  spirit  of  the  law,  though  not 
within  its  terms.  To  create  offenses  by  mere 
construction  Is  not  only  to  entrap  the  un- 
wary, but  to  endanger  the  rights  of  the  citi- 
zens." 

The  ninth  assignment  of  error  complains  of 
the  answer  of  the  court  to  defendant's  tenth 
point  as  follows:  "That  there  is  no  evidence 
in  the  case  which  would  warrant  the  Jury 
in  finding  that,  had  defendant  agreed  to  ac- 
cept the  Huntingdon  &  Broad  Top  wooden 
cars  of  the  capacity  of  60,000  pounds  as  the 
private  or  individual  cars  of  the  plaintiff, 
the  latter  would  have  purchased  200  of  these 
cars,  and,  in  the  absence  of  evidence  to  war- 
rant such  a  conclusion,  the  plaintiff  is  not 
entitled  to  recover."  The  answer  of  the  court 
was:  "This  is  refused  as  stated,  because  the 
question,  as  we  look  at  it  Is  for  the  jury  as 
to  whether  or  not  there  was  a  contract  en- 
tered Into  in  good  faith  by  Mr.  Eraser  for 
the  plaintiff  company."  The  error  in  this  an- 
swer has  been  sufficiently  indicated  in  what 
we  have  already  said.  The  point  should  have 
been  affirmed.  The  ninth  assignment  of  er- 
ror is  therefore  sustained. 

Another  feature  of  the  case  that  calls  for 
expression  of  view,  since  another  trial  must 
result  is  that  which  assails  the  jurisdiction 
of  the  court  on  the  ground  that  it  was  dis- 
closed by  the  evidence  that  the  greater  part 
of  the  cars,  If  not  all  of  them,  had  they  been 
acquired  by  plaintiff,  would  have  been  em- 
ployed in  interstate  shipments.  In  an  opin- 
ion just  handed  down  In  the  case  of  Puritan 
Coal  Mining  Co.  v.  Pennsylvania  Railroad 
Co.,  85  Atl.  426,  we  have  given  full  expres- 
sion to  our  views,  holding  In  that  case  that 
federal  and  state  Jurisdictions  were  concur- 
rent for  the  reason  that  Congress  had  not 
legislated  specifically  with  reference  to  the 
offense  there  charged.  It  is  unnecessary  to 
repeat  here  what  was  there  said.  This  case 
is  ruled  by  that  In  the  absence  of  specific 
legislation  by  Congress  of  the  offense  here 
charged,  whether  in  the  first  or  second  com- 
plaint the  Jurisdiction  of  our  own  courts 
remains  undisturbed.  We  see  no  reversible 
error  in  the  refusal  of  the  court  to  allow  a 
continuance  of  the  case  on  defendant's  mo- 
tion because  of  the  withdrawal  of  the  receiv- 
er as  party  plaintiff. 

For  the  reasons  we  have  stated,  and  appel- 
lant's ninth  assignment  of  error  having  been 
sustained,  the  judgment  is  reversed  and  a 
venire  facias  de  novo  awarded. 
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HERE  ▼.  LANCASTER  TRUST  CO.   et  at 

(Supreme    Court    of    Pennsylvania.     July    2, 
1912.) 

1.  Execution  (|  326*)— Lien— Pbiobities. 

Where  judgments  held  by  a  creditor  con- 
stitute  first  and  second  liens  on  the  debtor's 
real  estate  in  one  county,  -and  first  and  third 
liens  on  his  real  estate  in  another  county,  and 
the  proceeds  of  an  execution  in  the  first  coun- 
ty are  sufficient  to  pay  the  first  judgment  ex- 
cept a  small  balance,  he  cannot  apply  the  pro- 
ceeds of  execution  in  the  other  county,  alter 
payment  of  the  balance  on  his  first  judgment, 
to  the  second  judgment,  to  the  exclusion  of  the 
person  holding  the  second  lien  in  the  latter 
county. 

[Ed.  Note.— For  other  cases,  see  Execution, 
-Cent  Dig.  H  966-973;  Dec.  Dig.  §  326.*] 

2.  Execution   (f  326*)— Proceeds— Applica- 
tion. 

The  payment  to  an  execution  creditor  of 
the  proceeds  of  a  sheriff's  sale  being  involun- 
tary, the  creditor  cannot  apply  the  proceeds 
to  whatever  lien  he  pleases,  but  the  law  ap- 
plies them  to  such  liens  as  are  divested  in 
the  order  of  their  priority. 

[Ed.  Note. — For  other  cases,  see  Execution, 
Cent  Dig.  gg  966-973;   Dec.  Dig.  g  326.*] 

Appeal  from  Superior  Court 

Action  by  Henry  E.  Herr  against  the  Lan- 
caster Trust  Company  and  another.  From  a 
judgment  (47  Pa.  Super.  Ct  63)  for  plaintiff 
on  case  stated  to  determine  priority  of  liens, 

defendants  appeal.    Affirmed. 

i 

See  Herr  v.  Lancaster  Trust  Co.,  47  Pa. 
Super.  Ct  63.  The  case  stated  was  as  fol- 
lows: 

"On  January  14,  1909,  the  Lancaster  Trust 
Company  issued  execution  upon  its  judgment 
to  August  term,  1907,  No.  229,  against  Milton 
Klndlg,  In  the  court  of  common  pleas  of  Lan- 
caster county,  to  April  term,  1909,  No.  1, 
execution  docket  and  levied  upon  certain 
real  estate  belonging  to  the  defendant  situat- 
ed In  the  city  of  Lancaster.  By  virtue  of 
said  writ  the  sheriff  sold  said  real  estate  on 
April  24,  1909,  for  $20,050.  The  amount  due 
on  said  Judgment  was  $20,000,  with  interest 

at per  cent  from  October  1,  1907.    The 

sheriff  on  Hay  10, 1909,  paid  to  the  Lancas- 
ter Trust  Company  $19,900.14,  net  proceeds 
of  said  sale.  The  Hens  upon  the  real  estate 
so  sold,  In  order  of  their  priority,  were  as 
follows:  (1)  Lancaster  Trust  Company,  Au- 
gust term,  1907,  No.  229,  for  $20,000,  entered 
October  1,  1907.  (A  revival  of  the  judgment 
entered  on  October  2,  1902,  to  August  term, 
1902,  No.  255.)  (2)  Lancaster  Trust  Company, 
November  term,  1905,  No.  253,  for  $10,000 
(collateral),  entered  January  8, 1900.  (3)  Hen- 
ry E.  Herr,  April  term,  1908,  No.  274,  for 
$3,000,  entered  June  9,  1908,  the  amount  due 
on  said  judgment  being  $1,274.47,  with  in- 
terest from  June  16,  1908. 

"On  December  11,  1909,  the  Lancaster 
Trust  Company  Issued  execution  in  the  court 
of  common  pleas  of  York  county  upon  its 
judgment  entered  In  said  county  to  October 
term,  1900,  No.  858,  against  said  Milton  Kln- 


dlg, and  by  virtue  thereof  the  sheriff  of  York 
county  levied  upon,  and  on  January  8,  1910, 
sold,  certain  real  estate  of  said  Milton  Kin- 
dig,  situate  in  York  county,  for  $7,750;  the 
net  proceeds  of  said  sale  over  and  above 
costs  amounting  to  $7,617.66.  The  liens  upon 
said  real  estate  in  York  county,  according  to 
their  priority  at  the  time  of  said  sale,  were 
as  follows:  (1)  Lancaster  Trust  Company, 
October  term,  1907,  No.  310,  entered  October 

2,  1907,  for  $20,000.  (A  revival  of  the  Judg- 
ment entered  October  &,  1902,  to  August 
term,  1902,  No.  317,  which  was  a  transcript 
from  Lancaster  county  of  the  Judgment  en- 
tered to  August  term,  1902,  No.  255.)  (2) 
Lancaster  Trust  Company,  October  term, 
1906,  No.  358,  for  $3,000,  entered  December 
31,  1906.     (3)   Henry   E.   Herr,  April  term, 

1908,  No.  417,  entered  June  10,  1908,  for  $3,- 
000,  on  which  there  is  due  $1,274.47,  with  In- 
terest from  June  16,  1908.  (A  transcript 
from  the  court  of  common  pleas  of  Lancas- 
ter county  to  April  term,  1908,  No.  274.)  (4) 
The  Lancaster  Trust  Company,  April  term, 

1909,  No.  305,  entered  May  14,  1909,  for  $10,- 
000.  (Transcript  from  Lancaster  county,  No- 
vember term,  1905,  No.  253.) 

"The  entire  indebtedness  of  Milton  Klndlg 
to  the  Lancaster  Trust  Company  on  January 

3,  1910,  was  $14,842.20.  The  amount  due  on 
the  $20,000  judgment  to  October  term,  1907, 
No.  310,  if  the  entire  net  proceeds  of  the 
sheriff's  sale  of  Milton  Klndig's  real  estate 
In  Lancaster  county  is  under  the  law  proper- 
ly credited  thereon,  is  $2,117.30.  The  net 
proceeds  of  the  sheriff's  sale  of  said  real  es- 
tate in  York  county,  by  agreement  of  the  par- 
ties interested,  has  been  paid  to  J.  T.  Brene- 
man,  trustee,  to  be  distributed  by  him  to  the 
parties  legally  entitled  to  the  same. 

"The  Lancaster  Trust  Company,  defendant 
claims  the  right  to  apply  so  much  of  the  pro- 
ceeds of  the  said  sale  of  real  estate  of  Milton 
Klndlg,  which  was  situated  in  Lancaster 
county,  to  the  payment  of  the  judgment  for 
$10,000,  entered  to  November  term,  1905,  No. 
253,  which  was  a  second  Hen  at  the  time  of 
said  sale,  as  may  be  necessary  to  pay  and 
satisfy  said  Judgment  The  plaintiff,  Henry 
E.  Herr,  denies  this  right  and  claims  that 
the  proceeds  of  said  sale  must  be  applied  on 
account  of  the  payment  of  the  first  lien  for 
$20,000  entered  to  August  term,  1907,  No. 
229,  in  which  case  the  Judgment  of  Henry  E. 
Herr,  to  April  term,  1908,  No.  417,  York 
county,  would  be  entitled  to  be  paid  out  of 
the  proceeds  of  the  sale  of  the  real  estate  in 
York  county  as  aforesaid 

"If,  under  the  foregoing  statement  of  facts, 
the  court  be  of  opinion  that  the  judgment  of 
Henry  E.  Herr  to  April  term,  1908,  No.  417, 
is  entitled  to  be  paid  out  of  the  proceeds  of 
the  execution  Issued  in  York  county,  then 
Judgment  to  be  entered  in  favor  of  Henry  E. 
Herr  and  against  the  defendants  for  $1,274- 
47,  with  Interest  from  June  16, 1908,  to  Janu- 


*For  otter  cases  see  bidh  Vjpio  and  section  NUMBER  In  Dec.  Dlf .  *  Am.  Dig.  Key-No.  Series  *  Rep'r  Indexes 
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ary  3,  1910,  $118.63,  and  attorney's  commis- 
sions, $65,  making  a  total  of  $1,458.  But,  If 
the  court  be  not  of  that  opinion,  then  Judg- 
ment to  be  entered  for  the  defendants,  costs 
to  follow  the  judgment,  either  party  reserving 
the  right  to  take  an  appeal  from  such  Judg- 
ment The  court  entered  judgment  for  de- 
fendant on  the  case  stated." 

The  opinion  of  the  superior  court  by  Por- 
ter, J.,  was  as  follows: 

'This  case  Involves  the  distribution  of  the 
proceeds  of  a  sale  by  the  sheriff  of  York 
county  of  certain  real  estate  situate  In  that 
county,  ,as  the  property  of  Milton  Kindig, 
under  an  execution  upon  a  judgment  held  by 
the  Lancaster  Trust  Company.  The  said 
trust  company  and  Herr,  the  plaintiff,  each 
held  Judgments  in  both  Lancaster  and  York 
counties  against  Kindig,  who  owned  real  es- 
tate In  each  of  the  counties,  but  the  order 
of  priority  of  lien  of  such  Judgments  was 
not  the  same  in  both  counties.  The  case 
stated  agreed  upon,  which  will  appear  in  the 
report  of  this  case,  fully  recites  the  facts 
and  obviates  the  necessity  of  reciting  them 
at  length  in  this  opinion.  The  liens  upon 
the  real  estate  of  Kindig  In  Lancaster  coun- 
ty stood  in  the  following  order:  First,  a 
judgment  for  $20,000  held  by  the  Lancaster 
Trust  Company;  second,  a  judgment  for 
$10,000  held  by  said  trust  company;  and, 
third,  a  judgment  held  by  Herr,  the  appel- 
lant, for  $3,000,  upon  which  there  remain 
due  $1,274.47,  with  Interest  from  June  16, 
1908.  The  trust  company  issued  an  execution 
upon  Its  $20,000  judgment,  which  was  a  first 
lien,  and  under  that  execution  the  property 
of  Kindig  in  Lancaster  county  was  sold  for 
$20,050,  and  the  sheriff  on  May  10,  1909, 
paid  to  the  Lancaster  Trust  Company  $19,- 
900.14  net  proceeds  of  said  sale.  Tran- 
scripts of  the  Lancaster  county  judgments 
above  referred  to  bad  been  entered  in  York 
county,  and  the  $20,000  judgment  of  the 
trust  company  was  also  the  first  lien  upon 
the  land  In  that  county ;  but  the  lien  of  the 
$3,000  Judgment  held  by  Herr  was  In  that 
county  prior  to  that  of  the  $10,000  Judgment 
held  by  the  trust  company.  On  December 
11,  1909,  seven  months  after  the  trust  com- 
pany had  received  the  proceeds  of  the  sale 
of  the  Lancaster  county  real  estate,  It  is- 
sued upon  the  $20,000  judgment,  which  was 
the  first  lien,  in  York  county,  and  the  sheriff 
of  that  county  sold  the  land  of  Kindig  there 
situated;  the  net  proceeds  of  said  sale  being 
$7,617.66,  which  amount  was  by  agreement 
of  the  parties  paid  to  Joseph  T.  Breneman, 
trustee,  and  the  case  stated  submitted  to  the 
court  below  to  determine  the  rights  of  the 
parties  in  distribution.  The  point  at  issue 
between  the  parties  Is  made  clear  by  the  fol- 
lowing quotations  from  the  case  stated: 
The  amount  due  on  the  $20,000  judgment 
to  Ocotober  term,  1907,  No.  310,  If  the  en- 
tire net  proceeds  of  the  sheriffs  sale  of  Mil- 
ton Kindlg's  real  estate  in  Lancaster  county 


Is  under  the  law  properly  credited  thereon. 
Is  $2,117.30.  •  •  •  The  Lancaster  Trust 
Company,  defendant,  claims  the  right  to  ap- 
ply so  much  of  the  proceeds  of  the  said  sale 
of  real  estate  of  Milton  Kindig,  which  was 
situated  in  Lancaster  county,  to  the  pay- 
ment of  the  Judgment  for  $10,000,  which, 
was  a  second  lien  at  the  time  of  such  sale, 
as  may  be  necessary  to  pay  and  satisfy  said 
Judgment.'  'The  plaintiff,  Henry  E.  Herr, 
denies  this  right,  and  claims  that  the  pro- 
ceeds of  said  sale  must  be  applied  on  ac- 
count of  the  payment  of  the  first  lien  for 
$20,000,  In  which  case  the  judgment  of  Hen- 
ry E.  Herr  to  April  term,  1908,  No.  417, 
York  county,  would  be  entitled  to  be  paid 
out  of  the  proceeds  of  the  sale  of  the  real 
estate  In  York  county.'  The  agreement  as 
to  the  entry  of  judgment  Is  that,  'If,  under 
the  foregoing  statement  of  facts,  the  court 
be  of  opinion  that  the  judgment  of  Henry 
E  Herr  to  April  term,  1908,  No.  417,  Is  en- 
titled to  be  paid  out  of  the  proceeds  of  the 
execution  issued  in  York  county,  then  judg- 
ment be  entered  in  favor  of  Henry  E.  Herr 
and  against  the  defendants  for  the  sum  of 
$1,458.'  The  learned  judges  of  the  court  be- 
low sustained  the  contention  of  the  appel- 
lees, held  that  the  trust  company  had  the 
right  to  apply  the  proceeds  to  the  sheriff's 
sale  of  real  estate  in  Lancaster  county  first 
to  the  payment  of  the  $10,000  judgment, 
which  was  a  second  lien,  and  then  apply  the 
remainder  of  the  fund  upon  account  of  the 
$20,000  judgment,  which  was  a  first  lien, 
thus  leaving  unpaid  on  that  judgment  an 
amount  more  than  sufficient  to  absorb  the 
proceeds  of  the  sale  of  the  York  county  real 
estate,  and  entered  judgment  for  the  defend- 
ants in  the  case  stated. 

[1]  "The  court  below,  in  entering  Judgment 
in  favor  of  the  appellees,  relied  upon  the  au- 
thority of  McDevltt  &  Hays'  Appeal,  70  Pa. 
373.  We  are  of  the  opinion  that  the  author- 
ity does  not  control  and  Is  not  applicable  to 
the  facts  here  presented.  In  that  case  the 
lands  of  a  judgment  debtor  In  Philadelphia 
county  had  first  been  sold,  but  the  proceeds 
remained  in  the  hands  of  the  sheriff  undis- 
tributed, his  lands  in  Chester  county  were 
then  sold,  and  the  question  arose  upon  the 
distribution  of  the  fund  there  realized.  The 
judgment  of  Claghorn,  Herring  &  Co.  had 
been  a  first  lien  upon  the  lands  in  both  Phil- 
adelphia and  Chester  counties,  and  the  hold- 
er of  that  judgment  asserted  the  right  to 
payment  out  of  the  Chester  county  fund.  The 
appellants  In  that  case  contended  that  the 
sale  of  the  land  in  Philadelphia  county  and 
the  receipt  by  the  sheriff  of  the  Judgment 
money  worked,  per  se,  a  satisfaction  of  the 
first  judgment,  and  that  the  holder  of  that 
judgment  was  not  entitled  to  participate  in 
the  distribution  of  the  fund  arising  from  the 
sale  of  the  land  in  Chester  county.  The 
court  held  that  this  contention  was  not  well 
founded,  that  a  sale  of  property,  and  receipt 


Digitized  by 


Google 


Pa.) 


HERB  v.  LANCASTER  TRUST  CO. 


445 


by  the  sheriff  are  not,  per  se,  satisfaction 
of  any  particular  incumbrance,  although  its 
Hen  upon  the  land  may  be  extinguished.  It 
was  further  held  in  that  case,  as  It  has  been 
in  many  others,  that  a  creditor,  having  two 
funds  subject  to  his  Incumbrance,  may  pass 
by  the  first  and  come  upon  the  second,  de- 
pendent, however,  upon  the  equities  amongst 
the  junior  lien  creditors.  The  difference  be- 
tween that  case  and  this  Is  marked.  There 
the  creditor  had  two  funds,  neither  of  which 
had  been  distributed,  to  either  of  which  he 
bad  the  right  to  resort,  for  his  claim  had 
not  been  paid.  In  the  present  case  the  land 
of  the  debtor  in  Lancaster  county  has  not 
only  been  sold  by  the  sheriff,  but  the  sheriff 
has  actually  paid  to  the  trust  company,  the 
bolder  of  the  first  and  second  liens,  the  pro- 
ceeds of  the  sale;  that  fund  has  been  dis- 
tributed by  process  of  law.  The  opening 
paragraph  of  the  opinion  In  McDevltt  &  Hays' 
Appeal  clearly  discloses  that  the  decision 
was  made  to  turn  upon  the  fact  thnt  there 
bad  been  no  distribution  of  the  fund  raised 
from  the  sale  of  the  land  of  the  debtor  In 
Philadelphia  county.  'Primarily  the  decision 
of  this  case  rests  on  the  question  whether 
the  sale  of  the  property  of  Edward  Devlin 
In  Philadelphia,  under  the  judgment  of  James 
Kltchenman,  was  a  satisfaction  of  the  judg- 
ment of  Claghorn,  Herring  &  Co.*  'When 
the  property  of  the  defendant  In  the  judg- 
ment, real  or  personal,  Is  sold  under  execu- 
tion, and  the  proceeds  paid  Into  the  hands  of 
the  sheriff,  It  is  a  discharge  of  the  debtor's 
estate  to  that  amount;  but  what  creditor's 
debt  it  will  extinguish  is  a  question  to  be  set- 
tled only  by  the  final  distribution  and  ap- 
propriation. It  Is  that  alone  which  deter- 
mines what  creditor  shall  be  thrown  upon 
tbe  fund  or  shall  suffer  the  loss  If  he  passes 
by  It'  When  the  trust  company  caused  the 
land  of  Klndig  in  Lancaster  county  to  be 
Bold  under  its  execution,  it  took  no  steps  to 
postpone  the  lien  of  Its  $20,000  judgment  to 
tbat  of  Its  $10,000  judgment,  which  was  a 
second  lien.  This  was  the  condition  at  the 
time  the  property  was  sold,  and  also  at  the 
time  it  received  from  the  sheriff  the  proceeds 
of  that  sale.  It  is  not  necessary  here  to  de- 
termine whether  the  trust  company  might, 
after  it  bad  caused  the  land  to  be  sold  under 
an  execution  upon  that  judgment,  have  waiv- 
ed its  right  of  Hen  upon  the  fund,  for  this 
tbe  trust  company  did  not  do.  Had  it  waiv- 
ed its  right  of  lien  upon  the  $20,000  judg- 
ment, which  was  the  first  lien,  the  judgment 
of  this  appellant  would  have  been  paid  in 
Lancaster  county.  The  trust  company  ac- 
cepted from  the  sheriff  $19,900.14,  the  net 
proceeds  of  the  sale,  an  amount  greatly  In 
excess  of  what  it  would  have  been  entitled 
to  receive  if  it  had  waived  the  right  of  its 


$20,000  judgment  to  participate  In  the  dis- 
tribution. 

[2]  "The  payment  made  to  the  trust  com- 
pany by  the  sheriff  of  Lancaster  county  was 
an  Involuntary  one,  so  far  as  the  debtor  was 
concerned.  It  was  made  to  the  trust  com- 
pany by  the  law,  through  the  sheriff,  and  to 
the  extent  of  such  payment  extinguished  the 
debt,  of  which  the  lien  upon  the  land  had 
been  an  Incident  Bergdoll  v.  Sopp,  227  Pa. 
363,  76  Atl.  64.  We  are  not  free  to  consider  ■ 
or  discuss  the  question  whether  the  trust 
company  had  the  right,  after  receiving  the 
money  from  tbe  sheriff,  to  apply  the  pay- 
ment to  Its  several  liens  in  the  manner  which 
might  best  subserve  its  interests.  That  ques- 
tion has  been  authoritatively  settled.  The 
payment  to  an  execution  creditor  of  the  pro- 
ceeds of  a  sheriff's  sale  of  real  estate  Is  not 
a  voluntary  payment  by  the  debtor,  but  a 
payment  in  invitum.  An  execution  creditor, 
having  several  liens  upon  the  real  estate 
sold,  cannot  apply  such  proceeds  to  what- 
ever lien  he  pleases,  but  the  law  will  apply 
them  to  such  liens  as  are  divested  by  the 
sale  in  the  order  of  their  priority.'  Pennsyl- 
vania Co.  for  Insurance  on  Lives  &  Granting 
Annuities'  Appeal,  7  Atl.  70.  When  the  trust 
company  received  the  proceeds  of  the  sale  of 
the  Lancaster  county  land  from  the  sheriff, 
the  law  applied  it  to  the  first  Hen,  the  judg- 
ment for  $20,000,  which  was  to  that  extent 
paid,  leaving  the  amount  due  thereon  $2,- 
117.30.  This  is  not  the  case  of  a  creditor 
having  a  lien  on  two  funds,  and  another  hav- 
ing a  lien  on  only  one,  within  the  same  ju- 
risdiction. Tbe  amount  due  on  the  $20,- 
000  judgment  having  been  reduced  to  $2,- 
117.30  in  Lancaster  county,  no  greater  amount 
could,  In  the  condition  of  the  record,  be  col- 
lected upon  that  judgment  In  York  county, 
upon  the  theory  that  the  trust  company 
should  be  subrogated  as  to  its  $10,000  judg- 
ment, the  second  lien  In  Lancaster  county, 
to  the  rights  which  it  had  held  under  the 
$20,000  judgment,  which  had  been  partly 
paid  by  tbe  sale  In  that  county.  McUinnls' 
Appeal,  16  Pa.  445.  The  specifications  of  er- 
ror are  sustained. 

"The  judgment  Is  reversed,  and  judgment 
Is  now  entered  in  favor  of  the  plaintiff  and 
against  the  defendant  for  the  sum  of  $1,468, 
with  costs." 

Argued  before  FELL,  C.  J„  and  BROWN, 
MESTREZAT,  POTTER,  ELKIN,  STEW- 
ART, and  MOSCHZISKER,  JJ. 

W.  TJ.  Hensel,  of  Lancaster,  for  appellants. 
William  H.  Keller  and  John  A.  Coyle,  both 
of  Lancaster,  for  appellee. 

PER  CURIAM.  The  judgment  Is  affirmed 
on  the  opinion  of  tbe  superior  court 
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CORNELL  t.  SEDDINGER  et  aL 

(Supreme    Court   of   Pennsylvania.     Oct    14, 
1912.) 

1.  cobpobations  (|  310*)  —  directors  — 
Bbbach  of  Dutt. 

Directors  of  a  corporation  are  trustees 
or  quasi  trustees  of  the  capital  of  the  company, 
and  are  liable  as  such  for  any  breach  of  duty 
•with  respect  to  the  application  thereof,  and 
hence  are  liable  for  the  distribution  of  capital 
as  dividends. 

[Ed.  Note.— For  other  cases,  see  Corpora- 
tions, Cent.  Dig.  §§  1352-1362;  Dec.  Dig.  § 
310.»] 

2.  COBPOBATIONS  ({  810*)— DIBECTOBS— DU- 
TIES. 

Where  directors  of  a  corporation  accepted 
the  report  of  the  treasurer,  which  on  its  face 
called  for  explanation  and  analysis,  and,  after 
seeing  that  it  purported  to  show  profits,  pro- 
ceeded after  further  investigation  to  declare 
dividends  when  the  corporation  had  not  earned 
any  profits,  the  directors  were  guilty  of  mis- 
feasance. 

[Ed.  Note. — For  other  cases,  see  Corpora- 
tions, Cent.  Dig.  ii  1352-1362;  Dec.  Dig.  § 
310.*] 

3.  Cobpobations  (t  310*)— DiBECTOBB— Mis- 
conduct—Dividends— Declaration  Out  of 
Capital—Defenses. 

Where  reports  of  the  treasurer  of  a  ship- 
building corporation  if  investigated  with  ordi- 
nary care  would  have  shown  glaring  inflations 
of  value,  serious  impairment  of  capital,  and 
shortage  of  working  capital,  but,  notwithstand- 
ing this,  the  directors  declared  a  dividend  be- 
cause the  reports  purported  to  show  profits, 
they  were  not  excused  from  liability  because 
they  were  not  practical  shipbuilders  and  were 
not  personally  familiar  with  the  processes  of 
construction. 

[Ed.  Note. — For  other  cases,  see  Corpora- 
tions, Cent  Dig.  §g  1352-1362;  Dec.  Dig.  | 
310.*] 

4.  Appeal  and  Ebbob  (§  734* )— Assignment 
of  Ebbob— Sufficiency. 

Assignments  of  error  to  the  dismissal  of 
■  exceptions  to  an  adjudication  in  equity  are  de- 
fective if  neither  the  exceptions  nor  the  order 
of  the  court  dismissing   them   are   set  forth 
totidem  verbis  in  the  assignments. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  5  2997;   Dec  Dig.  f  734.*] 

Fell,  C.  J.,  dissenting. 

Appeal  from  Court  of  Common  Pleas,  Phil- 
adelphia County. 

Suit  by  Howard  E.  Cornell,  as  receiver  of  the 
Neafle  &  Levy  Ship  &  Engine  Building  Com- 
pany, and  others,  against  Mathlas  Seddinger 
and  others.  Judgment  for  defendants,  and 
plaintiff  appeals.    Reversed. 

Bill  In  equity  for  an  accounting.  The  opin- 
ion of  the  Supreme  Court  states  the  case. 

The  court  below  entered  the  following  de- 
cree: "And  now,  to  wit,  this  28th  day  of 
November,  1910,  the  above  case  coming  on  to 
be  heard  upon  bill,  answer,  and  proofs,  and 
the  exceptions  filed  to  the  original  opinions 
having  been  dismissed,  and  for  the  reasons 
set  forth  in  the  said  opinion,  It  is  now  or- 
dered, adjudged,  and  decreed  as  follows: 
(1)  That  as  to  the  defendants  John  H.  Watt 
and  EH  Kirk  Price  and  Laurence  B.  Levy, 
as  administrator  of  the  estate  of  E  L.  Levy, 


deceased,  the  bill  of  complaint  be  dismissed; 
the  cost  as  to  these  three  defendants  to  be 
paid  by  the  complainant  (2)  That  the  de- 
fendants Mathlas  Seddinger  and  Somen  N. 
Smith  are  severally  and  jointly  liable  under 
the  terms  of  the  said  bill,  and  that  they  be 
and  are  hereby  ordered  and  decreed  to  pay 
to  Howard  E.  Cornell,  receiver  of  the  Neafle 
&  Levy  Ship  &  Engine  Building  Company, 
Penn  Works,  Philadelphia,  the  sum  of  $124,- 
000,  covering  the  depletion  of  the  capital 
stock  by  the  declaration  of  dividends  by  the 
Neafle  &  Levy  Ship  &  Engine  Building  Com- 
pany, Penn  Works,  Philadelphia,  on  or  about 
the  25th  day  of  November,  1901,  the  2d  day 
of  April,  1902,  and  the  30th  day  of  March, 
1903,  together  with  interest  on  $28,000  from 
December  10,  1901;  on  $48,000  from  April 
7,  1902;  and  on  $48,000  from  April  6,  1903." 
Argued  before  FELL,  C.  J.,  and  BROWN, 
POTTER,  ELKIN,  and   STEWART,  JJ. 

George  Quintard  Horwltz  and  William  T. 
Wheeler,  both  of  Philadelphia,  for  appellant 
John  G.  Johnson  and  Maurice  Bower  Saul, 
both  of  Philadelphia,  for  appellees. 

POTTER,  X  This  was  a  bill  in  equity 
filed  by  Howard  B.  Cornell,  receiver  of  the 
Neafle  &  Levy  Ship  &  Engine  Building  Com- 
pany, Penn  Works,  Philadelphia,  against  Ma- 
thlas Seddinger,  John  H.  Watt,  Ell  Kirk 
Price,  Somen  N.  Smith,  and  Laurence  B. 
Levy,  administrator  of  Edmund  L.  Levy,  de- 
ceased. The  purpose  of  the  bill  was  to  com- 
pel the  defendants  to  repay  to  the  company 
certain  sums  which  it  was  alleged  the  de- 
fendants, as  directors,  had  wrongfully  de- 
clared as  dividends,  when  as  a  matter  of 
fact  there  were  no  profits  to  divide,  and  the 
so-called  dividends  were  paid  out  of  capital. 
During  the  proceedings,  John  H.  Watt  died, 
and  his  executors  were  substituted.  Separate 
answers  were  filed  on  behalf  of  each  of  the 
defendants.  Issues  were  joined,  and,  after 
hearing,  the  learned  chancellor  In  the  court 
below  found  the  facts  substantially  as  fol- 
lows: The  Neafle  &  Levy  Ship  &  Engine  Build- 
ing Company,  Penn  Works,  was  incorporated 
under  the  Act  of  April  29,  1874,  P.  L  73, 
on  March  5,  1891,  with  an  authorized  capital 
of  $800,000,  and  carried  on  business  in  Phil- 
adelphia until  December  9, 1904,  when  it  was 
placed  in  the  hands  of  receivers  under  pro- 
ceedings in  court  of  common  pleas  No.  5, 
of  Philadelphia  county.  On  January  1,  1901, 
Somers  N.  Smith,  Mathlas  Seddinger,  John 
H.  Watt,  Ell  Kirk  Price,  and  Edmund  L. 
Levy  were  elected  directors  of  the  corpora- 
tion, and  they  all  continued  in  office  until 
April,  1904.  Levy  died  November  2,  1905, 
intestate,  and  Laurence  B.  Levy  Is  admin- 
istrator of  his  estate.  Mathias  Seddinger 
was  elected  president,  and  Somers  N.  Smith 
vice  president  from  year  to  year  from  1900- 
to  1904  inclusive.  The  former  received  a 
salary  of  $10,000  per  annum,  and  the  latter, 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dec  Dig.  *  Am  Dig.  Key-No.  Series  4  Rep'r  Indexes. 
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who  was  also  general  manager,  $15,000  per 
annum.  The  dividends  which  are  here  in 
question  were  declared  by  the  directors  as 
follows:  On  November  25,  1901,  one  of  8% 
per  cent,  $28,000.  On  April  2,  1902,  one  of 
0  per  eent,  $48,000.  On  March  30,  1903,  one 
of  6  per  cent,  $48,000.  These  dividends  were 
in  each  case  paid  shortly  after  they  were 
declared.  During  the  period  from  1900  to 
1904,  the  company  was  engaged  in  building 
three  torpedo  boat  destroyers,  and  a  cruiser 
for  the  United  States  government  and  the 
business  was  carried  on  at  a  loss.  The  orig- 
inal capital  of  $800,000  was  largely  impair- 
ed, being  depleted  by  a  sum  in  excess  of 
$760,000,  leaving  only  a  nominal  amount 
The  dividends  above  referred  to  were  paid, 
not  out  of  profits,  but  out  of  capital.  In 
placing  the  responsibility  for  this  action  up- 
on the  directors,  the  trial  judge  distinguish- 
ed between  the  directors  Seddlnger  and 
Smith,  who  were  executive  officers  of  the 
company,  and  the  other  three  directors, 
Price,  Levy,  and  Watt,  and  held  that  the  for- 
mer were  liable  for  the  amount  of  the  divi- 
dends improperly  declared  and  paid,  but  the 
other  three  he  relieved  from  responsibility, 
and  directed  that  as  to  them  the  bill  be  dis- 
missed. Whether  or  not  he  was  correct  in 
making  this  distinction  is  the  important  ques- 
tion raised  by  this  appeal.  Exceptions  were 
filed  by  the  plaintiff,  which  were  overruled, 
and  a  final  decree  was  entered,  dismissing 
the  bill  as  to  Directors  Price  and  Watt  and 
the  Levy  estate.    The  plaintiff  has  appealed. 

Eighty-five  assignments  of  error  have  been 
filed,  all  of  which  except  tne  first  are  to  the 
dismissal  of  exceptions  filed  by  plaintiff. 
These  assignments  are  not  in  proper  form, 
because  neither  the  exceptions  nor  the  or- 
ders of  court  dismissing  them  are  set  forth 
totidem  verbis,  as  required  by  the  rule.  The 
first  assignment  of  error,  however,  is  to  the 
final  decree  of  the  court  below,  dismissing 
the  bill  as  to  the  three  defendants  Price, 
Watt  and  Levy,  and  under  this  assignment 
all  questions  relating  to  the  liability  of  these 
defendants  may  be  considered. 

A  careful  examination  of  the  evidence 
shows  that  the  learned  chancellor  was  abun- 
dantly Justified  in  the  general  conclusion 
which  he  reached,  and  stated  as  follows:  "I 
find  as  matter  of  law  that,  at  the  time  of 
the  declaration  of  the  several  dividends  ex- 
hibited by  the  proofs,  there  bad  been  an  im- 
pairment of  the  capital  of  the  corporation, 
wblch  impairment  was  increasing,  in  increas- 
ing volume  from  time  to  time  as  and  when 
additional  dividends  were  made,  estimating 
the  depletion  as  arising  on  or  about  the  25th 
of  November,  1901,  the  2d  of  April,  1902, 
and  the  30th  of  March,  1903."  These  dates, 
it  will  be  noticed,  were  those  of  the  declara- 
tion of  the  dividends  of  which  complaint  is 
made. 

[1]  It  may  be  regarded  as  settled  law  that 
directors   of  a  corporation  are  trustees  or 


quasi  trustees  of  the  capital  of  the  company, 
and  liable  as  trustees  for  any  breach  of  duty 
with  respect  to  the  application  of  it  The 
capital  of  a  company  may  not  lawfully  be 
used  for  the  payment  of  dividends.  It  was 
so  used  in  the  present  case.  At  whose  in- 
stance and  direction  was  this  done?  Ob- 
viously by  the  board  of  directors.  But,  says 
the  learned  chancellor,  three  of  the  members 
of  the  board  were  not  practical  shipbuilders, 
or  were  not  personally  familiar  with  the  pro- 
cesses of  construction,  and  therefore  they 
were  excusable  for  accepting  the  reports  at 
their  face  value,  without  further  inquiry. 
We  are  not  able  to  accept  this  theory  as  ap- 
plicable to  the  facts  of  the  present  case.  No 
special  knowledge  of  the  details  of  shipbuild- 
ing was  required  in  order  to  determine 
whether  or  not  a  dividend  might  properly  be 
declared.  Certain  reports  of  the  treasurer 
were  presented  to  the  directors  at  the  meet- 
ing of  the  board.  These  reports  were  made 
up  by  the  treasurer  partly  from  the  books 
and  partly  from  information  from  the  exec- 
utive officers  as  to  the  inventories  of  stock 
on  hand,  work  in  progress,  etc.  These  items 
included  very  large  amounts  which  were  not 
available  as  assets  in  any  proper  sense  of  the 
word,  as  a  basis  for  the  declaration  of  divi- 
dends. For  instance,  it  was  shown  that  un- 
der the  head  of  "Work  in  Progress"  it  was 
the  custom  to  charge  up  all  the  money  ex- 
pended for  the  construction  of  certain  ves- 
sels, without  any  regard  to  the  price  at 
which  these  vessels  had  been  sold  On  three 
torpedo  boat  destroyers,  the  company  re- 
ceived under  its  contract  less  by  more  than 
$180,000  than  the  vessels  cost  to  build.  Yet 
the  total  cost  was  carried  upon  the  books  as 
an  available  asset  under  the  head  of  "Work 
in  Progress."  Any  inquiry  iuto  the  make-up 
of  tbis  Item  would  have  disclosed  its  hollow- 
ness  In  so  far  as  Its  fitness  to  be  considered 
as  a  basis  for  dividends  was  concerned.  The 
method  of  accounting  was  entirely  wrong. 
Inflations  of  various  kinds  were  in  existence, 
of  so  glaring  a  nature  that  any  fairly  com- 
petent man,  who  paid  any  attention  to  the 
make-up  of  the  items  appearing  upon  the 
face  of  the  reports,  would  have  found  that, 
instead  of  apparent  profits,  there  was  in  re- 
ality an  impairment  of  the  capital. 

[2]  The  defense  of  Directors  Price,  Watt 
and  Levy  was  that  they  relied  upon  the  face 
of  the  reports  of  the  treasurer,  as  showing 
profits,  without  making  any  inquiry  as  to  the 
nature  of  the  items  reported  as  available  as- 
sets. Directors  can  hardly  be  regarded  as 
discharging  their  duty,  and  protecting  the 
trust  imposed  upon  them,  when  they  accept 
a  report  which  upon  its  face  calls  for  expla- 
nation and  analysis,  and  after  a  glance  at  it 
to  see  that  it  purports  to  show  profits,  pro- 
ceed without  further  investigation  to  declare 
dividends.  Yet  it  is  admitted  that  this  is 
practically   what  was  done.    Nor  was  the 
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general  condition  of  the  company  such  as  to 
blunt  the  senses  of  the  directors  to  the  need 
of  scrutinizing  the  reports.  The  minutes 
show  that,  at  the  time  these  various  divi- 
dends were  declared,  there  was  a  shortage  of 
working  capital,  and  the  directors  were  con- 
sidering the  necessity  of  borrowing  money, 
both  upon  notes  and  by  mortgaging  the  real 
estate. 

[3]  It  Is  admitted  that  two  of  the  directors 
had  personal  knowledge  of  the  real  condi- 
tion of  the  company,  and,  after  a  careful  ex- 
amination of  the  evidence,  we  cannot  avoid 
the  conclusion  that  the  other  directors 
might,  by  the  exercise  of  common  prudence, 
have  readily  ascertained  the  worthless  char- 
acter of  much  that  was  carried  upon  the  re- 
ports of  the  treasurer  as  assets.  As  well 
might  a  board  include  the  expense  account 
of  a  corporation  as  a  basis  for  dividends,  as 
that  which  was  reckoned  by  this  boaid  as 
part  of  the  assets  of  the  company.  As  a  mat- 
ter of  course,  any  such  account  must  be  de- 
ducted from  the  apparent  profits  before  a 
basis  for  considering  the  declaration  of  a  div- 
idend can  be  reached.  The  failure  of  the 
directors  to  Investigate  the  character  of  the 
items  of  the  report  led  them  to  declare  divi- 
dends when  there  was  no  surplus  or  profits 
to  divide.  This  action  was  not  merely  an  er- 
ror of  judgment,  but  was  the  result  of  lack 
of  attention  to  the  real  condition  of  the  com- 
pany. Mere  ignorance  of  facts  which  they 
could  easily  have  ascertained  cannot  excuse 
them  for  the  performance  of  Illegal  acts,  in 
declaring  dividends  out  of  capital.  It  was 
the  duty  of  the  directors  to  Inform  them- 
selves as  to  the  actual  condition  of  the  com- 
pany before  declaring  dividends.     If  they 


had  made  full  inquiry  and  reasonable  exam- 
ination, and  had  been  misled  by  erroneous 
information  on  which  they  had  the  right  to 
rely,  that  might  have  served  as  an  excuse 
for  distributing  capital  instead  of  profits. 
But  nothing  of  the  kind  appears  from  the 
evidence. 

The  bill  In  this  case  was  not  filed  to  se- 
cure payment  by  the  directors  of  the  debts 
of  the  corporation,  but  its  purpose  was  to 
compel  the  directors  to  replace  funds  of  the 
company  which  they  wrongfully  paid  out  as 
dividends.  It  is  suggested  in  the  argument 
of  counsel  for  appellee  Price  that  the  report 
of  the  receiver  showed  that  the  assets  ex- 
ceeded the  liabilities  when  the  company 
passed  into  the  hands  of  the  receiver.  An 
Inspection  of  this  report  shows,  however, 
that  in  making  it  up  the  capital  stock  was 
not  taken  Into  consideration  as  a  liability. 

[4]  The  first  assignment  of  error  is  sus- 
tained, and  the  decree  of  the  court  below  is 
reversed,  in  so  far  as  it  directs  the  dismissal 
of  the  bill  of  complaint  against  John  H. 
Watt  and  Eli  Kirk  Price  and  Laurence  B. 
Levy,  as  administrator  of  the  estate  of  E.  L. 
Levy,  deceased.  It  is  adjudged  that  all  the 
directors  by  their,  conduct  rendered  them- 
selves jointly  and  severally  liable  nnder  the 
terms  of  the  bill,  and  the  plaintiff  is  entitled 
to  the  same  relief  with  respect  to  all  of  the 
defendants  as  was  extended  to  him  with  re- 
spect to  the  defendants  Seddinger  and  Smith. 
It  Is  further  ordered  that  the  record  be  re- 
mitted to  the  court  below,  in  order  that  a  de- 
cree may  be  entered  in  accordance  with  this 
opinion. 

FELL,  0.  J.,  dissents. 
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O'MALLEY  et  al.  t.  MATOR  AND  OODNOIL 

OF  CITY  OF  HOBOKEN  et  al. 
(Supreme  Court  of  New  Jersey.    Jan.  7,  1913.) 

(Syllabus  by  the  Court.) 

1.  Municipal  Cobpobations  (|  237*)— Con- 
tracts—Advzbtisemknt  fob  Proposals. 

Under  the  act  of  March  27,  1902  (P.  L.  p. 
200),  a  contract  for  the  removal  of  garbage 
cannot  lawfully  be  awarded  for  a  term  of  five 
years  beginning  December  IS,  1911,  when  the 
advertisement  called  for  proposals  for  a  term 
beginning  September  25,  1911. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §  670;  Dec  Dig.  f 
237.*] 

2.  Municipal  Cobpobations  "(§  237*)— Con- 
tbacts— Advertisement  fob  Proposals. 

Under  the  act  of  March  27,  1902  (P.  L. 
p.  200),  a  contract  cannot  lawfully  be  awarded 
for  the  removal  of  garbage  in  accordance  with 
specifications  annexed  thereto,  when,  in  fact, 
the  specifications  so  annexed  were  not  in  legal 
existence  at  the  time  the  call  for  bids  was  ad- 
vertised, and  when  the  call  was  for  bids  "in 
accordance  with  specifications  on  file,"  and,  in 
fact,  none  were  on  file. 

[Ed.  Note.— For  other  casos,  see  Municipal 
Corporations,  Cent.  Dig.  $  070;  Dec.  Dig.  g 
237.*] 

Certiorari  prosecuted  by  James  O'Malley 
and  others  to  review  an  award  of  a  garbage 
contract  by  the  Mayor  and  Council  of  the 
City  of  Hoboken  and  others.  Resolution 
and  contract  set  aside. 

Argued  June  term,  1912,  before  TRENCH- 
ARD,  PARKER,  and  MINTURN,  JJ. 

Leon  Abbett,  of  Hoboken,  for  prosecutors. 
John  J.  Fallon,  of  Hoboken,  for  defendants. 

TRENCHARD,  J.  This  writ  brings  up  for 
review  the  award  of  a  garbage  contract  The 
state  of  the  case  shows  that  in  pursuance  of  a 
resolution  of  the  city  council  of  Hoboken 
passed  August  23,  1911,  the  city  clerk  adver- 
tised for  proposals  to  be  submitted  to  city 
council  September  27,  1911,  for  the  removal 
of  garbage,  eta,  "for  the  term  of  one  year, 
three  years  and  five  years,  beginning  Sep- 
tember 15,  1911,  in  accordance  with  specifi- 
cations on  file  in  the  office  of  the  city  clerk." 
The  resolution  recites  that  it  Is  "in  pursu- 
ance of  the  provisions  of  an  act  of  the  Legisla- 
ture approved  March  27,  1902"  (P.  L.  p.  200). 
On  September  27,  1911,  city  council  received 
several  bids  for  the  five-year  term,  among 
others  that  of  the  Hudson  Contracting  Com- 
pany for  $52,980,  and  that  of  the  Central 
Contracting  Company  for  $56,000.  On  No- 
vember 29, 1911,  city  council  by  resolution  re- 
jected the  bid  of  the  Hudson  Contracting 
Company  and  awarded  the  contract  to  the 
Central  Contracting  Company  for  five  years 
upon  their  bid  for  956,000.  The  resolution 
recited  that  after  a  hearing  given  to  the 
Hudson  Contracting  Company,  city  council 
determined  that  it  "was  not  to  the  best  In- 
terests of  the  city  to  award  the  contract"  to 
them  "because  of  the  slovenly  and  unsatis- 
factory  manner   In   which   they   have  per- 


formed their  work."  On  December  13,  1911, 
the  resolution  awarding  the  contract  was 
vetoed  by  the  mayor,  and  on  the  same  day  it 
was  passed  over  his  veto.  On  December  14, 
1911,  a  contract  was  entered  into  between 
the  city  and  the  Central  Contracting  Com- 
pany for  the  removal  of  garbage  etc.,  "in 
accordance  with  the  specifications  hereto  an- 
nexed, for  the  term  of  five  years,  beginning 
December  15th,  1911."  The  state  of  the  case 
also  discloses  that  at  the  time  the  call  for 
bids  was  advertised  no  specifications  were 
on  file,  and  that  the  specifications  annexed 
to  the  contract  were  not  formulated  and 
adopted  by  council  until  November  29,  1911. 
The  prosecutors  who  challenge  this  proceed- 
ing are  two  taxpayers,  besides  the  Hudson 
Contracting  Company.  We  are  of  the  opinion 
that  the  proceedings  and  contract  are  so  ir- 
regular as  to  require  us  to  set  them  aside. 

Passing  over  the  question  of  the  propriety 
of  the  rejection  of  the  bid  of  the  Hudson 
Contracting  Company  under  the  rule  laid 
down  in  Falst  v.  Hoboken,  72  N.  J.  Law,  361, 
60  Atl.  1120,  we  find  these  difficulties : 

[1]  The  contract  awarded  was  for  a  term 
of  five  years  beginning  December  15,  1911, 
while  the  advertlsment  called  for  proposals 
for  a  term  beginning  September  25,  1911. 
Such  a  contract  must  be  set  aside.  It  is  not 
necessary  to  hold,  and  we  do  not  hold,  that 
under  P.  L.  1902,  p.  200,  it  was  necessary  in 
the  call  for  proposals  to  designate  the  be- 
ginning of  the  term.  What  we  do  hold  is 
that,  such  designation  being  made,  the  adver- 
tisement will  not  support  an  award  of  a  con- 
tract for  a  different  term. 

[2]  Moreover,  the  call  was  for  bids  "In  ac- 
cordance with  specifications  on  file,"  when  in 
fact  none  were  on  tile,  and  the  contract  was 
awarded  for  the  removal  of  garbage  in  ac- 
cordance with  specifications  annexed  thereto, 
when  in  fact  the  specifications  so  annexed 
were  not  in  legal  existence  at  the  time  the 
call  for  proposals  was  advertised.  Such  a 
contract  cannot  lawfully  be  awarded  in  such 
circumstances. 

The  resolution  and  contract  under  review 
will  be  set  aside,  with  costs. 


SINGER  MFG.  CO.  et  aL  v.  BOWNB  et  aL 

(Court  of  Chancery  of  New  Jersey.    Jan.  2, 
1913.) 

DlSCOVEBT     (i     23*)  —  EVIDENTIAL    L.ETTEBS  — 

Obdkb  TO  Pboduck. 

Wherever  letters  or  papers  are  evidential 
in  a  cause,  and  are  in  the  possession  of  either 
party,  and  are  clearly  relevant  the  court  of 
equity  has  the  inherent  power  to  order  the 
production  of  such  papers  for  inspection  by  the 
other  party. 

[Ed.  Note.— For  other  cases,  see  Discovery, 
Cent.  Dig.  I  35 ;   Dec.  Dig.  |  23.*] 

Suit  by  the  Singer  Manufacturing  Compa- 
ny and  others  against  Roland  C.  Bowne  and 
others.    On  application  by  complainants  for 
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an  order  requiring  defendants  to  produce  let- 
ters for  Inspection.    Granted. 

Llndabury,  Depue  &  Faulks,  of  Newark, 
for  complainants.  Frederick  A.  Rex,  of 
Camden,  for  defendants. 

LEWIS,  V.  C.  The  application  in  the  above 
cause  is  for  an  order  requiring  the  defend- 
ants to  produce  for  the  Inspection  of  the 
complainants  certain  letters  and  papers.  The 
claim  of  the  complainants  is  that  the  letters 
and  papers  sought  to  be  inspected  are  evi- 
dential In  this  cause.  There  is  no  dispute 
raised  upon  argument  by  the  defendants  as 
to  the  control  of  the  letters  and  papers.  It 
is  admitted  that  they  are  in  the  custody  and 
under  the  control  of  the  defendants.  They 
resist  the  application,  however,  of  the  com- 
plainants on  the  ground  that  it  is  not  a  re- 
quest for  evidence,  but  is  made  for  the  pur- 
pose of  ascertaining  the  names  of  the  defend- 
ants' witnesses  and  embarrassing  the  de- 
fendants In  the  preparation  of  their  defense. 
At  the  hearing  and  upon  their  brief,  the  de- 
fendants urge  that  the  rulings  laid  down  in 
the  case  of  Dodd  v.  Public  Service  Corpora- 
tion, 29  N.  J.  Law  J.  22,  support  their  posi- 
tion. As  contended  by  the  complainants,  the 
case  in  question  does  not  seem  relevant  to 
our  investigation.  It  Is  to  be  observed  that 
the  court  in  the  Dodd  Case  does  not  attempt 
to  deal  with  equitable  Jurisdiction  in  the 
matter  of  inspection  of  letters  and  papers. 
It  disposes  of  an  application  questioning  the 
propriety  of  the  interrogatories  In  cases  at 
law.  While  the  general  proposition  as  laid 
down  by  Mr.  Justice  Fort  in  the  case  Is  that 
"it  is  not  the  proper  provision  of  an  inter- 
rogatory to  seek  Information  as  to  the  name 
or  names  of  persons  from  whom  evidence 
may  be  obtained,  but  Interrogatories  may 
only  be  asked  when  the  answers  thereto  will 
make  evidence  for  the  party  who  asks  them," 
yet  the  Interrogatory  sought  to  be  stricken 
out  under  the  application  was  held  to  be  a 
proper  one,  and  the  defendant  was  required 
to  answer  it. 

The  question  asked  at  the  trial  was  the 
number  of  the  car  and  the  names,  respective- 
ly, of  the  conductor  and  motorman  in  charge 
thereof  at  the  time  of  the  collision,  and  the 
court  held  in  its  decision  that  the  admission 
of  the  company  that  the  motorman  and  con- 
ductor were  Its  employes,  and  that  the  car 
in  collision  was  its  car,  is  an  acknowledg- 
ment of  its  ability  to  secure  an  answer  to 
the  question  by  one  who  has  the  requisite 
knowledge.  The  case  is  important,  and  sug- 
gestive in  the  present  inquiry  in  showing  the 
length  to  which  a  court  of  law  will  go  under 
an  application  of  this  character,  although  the 
statutory  authority  Is  not  very  broad.  Upon 
the  argument  in  this  matter  in  hand,  the 
question  as  to  the  extent  of  the  power  of  this 
court  to  direct  inspection  was  raised.  This 
question  is  well  settled.    There  is  an  Inherent 


power  In  the  court  of  equity  wherever  let- 
ters or  papers  are  evidential  In  a  cause,  and 
are  in  the  possession  of  either  party  to  the 
proceedings  to  order  an  inspection.  "The 
power  to  direct  either  party  to  give  to  the 
other  an  Inspection  and  permission  to  take 
copies  of  any  books  or  papers  in  his  posses- 
sion is  Inherent  In  a  court  of  equity,  and 
can  be  exercised  in  the  absence  of  any  stat- 
ute conferring  such  right."  Lawless  v.  Flem- 
ing, 56  N.  J.  Eq.  815,  40  Atl.  638.  By  farther 
decisions  of  our  courts  it  has  been  firmly 
established  that,  where  letters  or  papers  In 
the  possession  of  either  party  are  relevant  to 
the  matters  in  question  in  a  suit  In  the 
court  of  equity,  their  inspection  can  be  ob- 
tained upon  petition  of  the  opposing  party. 
Fuller  v.  Hollander  &  Co.,  61  N.  J.  Eq.  651,  47 
Ati.  646,  88  Am.  St  Rep.  456;  Copper  King 
v.  Robert,  76  N.  J.  Eq.  251,  253,  74  Atl.  202. 

It  was  evident  on  this  application  that  the 
letters  and  papers  sought  to  be  inspected 
were  relevant  to  the  matter  in  litigation. 
The  argument  at  the  hearing  clearly  dis- 
closed this  fact  Their  production  at  this 
time  it  seemed  manifest  would  tend  toward 
a  clarification  of  the  matters  in  controversy, 
and  were  not  demanded  In  the  opinion  of 
this  court  for  the  purpose  of  ascertaining 
the  names  of  witnesses  for  the  defense.  That 
the  case  was  ready  for  trial  was  Indicated 
by  argument  upon  both  sides,  and  the  prepa- 
ration of  the  defense  could  not  be  hindered 
by  the  inspection  sought 

The  application  for  inspection  should  be 
granted,  and  an  order  Is  accordingly  directed 
for  the  same. 


HIGGINS  v.  UNITED   STATES  EXPRESS 
CO. 

(Supreme  Court  of  New  Jersey.     Dec.  23, 
1912.) 

(Syllalvt  by  the  Court.) 

1.  Cabbiebs  ($  105*) — Carriage  of  Goods— 
Liability  fob  Loss— Measure  of  Dam- 
ages. 

Where  mill  castings  were  deposited  with  an 
express  company  for  delivery  to  a  repair  shop, 
and  no  specific  instructions  were  given  to  the 
carrier  as  to  the  necessity  for  an  expeditious 
transportation  of  the  castings  by  the  carrier  to 
and  from  the  shop,  and  the  carrier  was  not  in- 
formed that  pending  the  return  of  the  castings 
the  mill  would  have  to  shut  down,  and  the 
plaintiff's  business  cease,  the  damages  recover- 
able for  delay  in  transportation  and  return  of 
the  castings  are  governed  by  the  rule  laid  down 
in  Badley  v.  Baxendale,  9  Ex.  341. 

[Ed.    Note.— For   other   cases,    see   Carriers, 
Cent  Dig.  i§  451-158;  Dec  Dig.  {  106.*] 

2.  Cabbiebs  (I  105*)— Oabbiaqb  of  Goons— 
Liability  fob  Delay. 

For  an  inordinate  and  unnecessary  delay 
in  the  carriage  of  goods,  the  consignor  is  en- 
titled to  recover  the  loss  directly  and  proxi- 
mately resulting  from  the  delay. 

[Ed.    Note.— For    other   cases,    see    Carriers, 
Cent  Dig.  Si  451-458;    Dec.  Dig.  |  105.*] 
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3.  Carbtkm  (I  106*)— Oabbiage  of  Goods— 
Liability  fob  Delay— Question  of  Fact. 

Whether  the  delay  was  unreasonable  ii 
generally  a  question  of  fact 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  ||  448-450;   Dec.  Dig.  8  106.*] 

(Additional  8yllabu$  6y  Editorial  Staff.) 

4.  Cabbdebs  (II  87,  91*)— Cabbiage  of  Goods 
— Liability  fob  Delay— "Conversion." 

An  unreasonable  delay  in  the  shipment  of 
goods  does  not  amount  to  a  conversion,  and 
the  owner  is  bound  to  receive  the  goods  when 
tendered  at  the  proper  place,  however  long  the 
delay. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  ||  323,  338-355;   Dec.  Dig.  ||  87, 

For  other  definitions,  see  Words  and  Phras- 
es, voL  2,  pp.  1562-1670;   vol.  8,  p.  7618.] 
6.  Cabbiebs  (I  155*)— Cabbiage  of  Goods— 

Limitation  of  Liability— Validity. 

Where  the  limitation  of  damages  in  a  re- 
ceipt for  goods  shipped  was  not  in  any  manner 
called  to  the  attention  of  the  shipper,  nor  as- 
sented to  by  him,  it  is  not  binding  on  him. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  H  677,  679,  682-685,  691-696;  Dec. 

Certiorari  to  Court  of  Common  Pleas,  Hun- 
terdon County. 

Action  by  Jacob  V.  Hlgglns  against  the 
United  States  Express  Company.  Judgment 
for  plaintiff,  and  defendant  applies  for  cer- 
tiorari. Reversed,  with  directions  to  modify 
Judgment 

Argued  November  term,  1912,  before 
TRENCHARD,  PARKER,  and  MINTURN, 
JJ. 

Elinor  R  Gebhardt  of  Clinton,  and  Wil- 
liam O.  Gebhardt  of  Jersey  City,  for  plain- 
tiff. McDermott  &  Enright,  of  Jersey  City, 
for  defendant 

MINTURN,  J.  The  suit  was  instituted  be- 
fore the  small  cause  court  in  the  county  of 
Hunterdon  to  recover  damages  upon  a  con- 
tract entered  into  between  the  plaintiff  and 
defendant  for  the  shipment  of  certain  mill 
castings  from  Flemington  to  the  Bacas  Wa- 
ter Motor  Company  in  Newark,  where  they 
were  to  be  repaired  and  returned  to  Flem- 
ington for  use  in  the  mllL  The  substantial 
facts  are  not  in  dispute. 

At  the  time  of  the  shipment  on  March  2, 
1911,  the  castings  were  tied  in  a  bag,  and 
taken  to  the  office  of  defendant  company  at 
Flemington,  placed  on  the  scales,  and  weigh- 
ed by  the  agent  in  charge,  who,  having  made 
the  necessary  inquiries  as  to  the  destination 
of  the  bag,  made  out  a  receipt  The  defend- 
ant admitted  the  receipt  of  the  goods,  and 
the  giving  of  the  receipt  to  the  plaintiff; 
also  admitted  a  delay  in  the  shipment  where- 
by the  castings  were  not  delivered  to  the 
consignee  until  some  time  about  the  middle 
of  May,  and  shortly  thereafter  were  returned 
by  defendant  to  the  plaintiff  at  Flemington, 
and  that  the  plaintiff  then  refused  to  accept 
them.  The  plaintiff  in  the  interim  attempted 
to  trace  the  shipment  but  unsuccessfully,  and 


'  as  a  result  was  obliged  to  procure  the  neces- 
sary parts  for  his  mill  machinery.  In  this 
action  he  seeks  to  recover  the  cost  of  the 
new  parts  and  incidentals,  Including  time 
necessary  to  adjusting  them  In  place,  be- 
sides expenses  Incurred  in  tracing  the  ship- 
ment and  six  days  of  time  lost  by  the  shut- 
ting down  of  the  mill. 

[1]  The  conspicuous  facts  In  the  case  upon 
which  liability  must  be  predicated,  if  at  all, 
are  that  no  value  was  placed  upon  the  goods 
at  the  time  of  shipment  and  that  the  ship- 
ping receipt  contains  a  limitation  of  $50  as 
the  extent  of  the  defendant's  liability  In  such 
case,  and  that  the  plaintiff  at  the  time  of 
shipment  gave  no  notice  to  the  defendant 
of  the  particular  use  to  which  the  castings 
were  put  In  the  operation  of  the  mill,  and 
the  consequent  necessity  for  a  speedy  deliv- 
ery of  the  same,  in  order  to  continue  the 
operation  of  the  mill.  The  briefs  deal  at 
length  with  the  legal  effect  of  the  limitation 
of  liability  contained  in  the  receipt,  but  our 
difficulty  has  been  to  ascertain,  under  the 
well-settled  legal  rules  applicable  to  the  plain- 
tiff's status,  how  under  the  circumstances  a 
recovery  can  be  had  for  the  loss  of  profits 
resulting  from  the  closing  down  of  the  mill 
until  the  repairs  were  made. 

Hadley  v.  Baxendale,  9  Ex.  341,  supplies 
the  rule  applicable  to  this  phase  of  the  case, 
and  there  the  now  well-settled  doctrine  was 
enunciated  that  "no  recovery  can  be  had  for 
loss  of  profits  In  contracts  of  sale,  made  or 
contemplated  by  the  shipper,  unless  the  facts 
and  circumstances  of  such  sale  are  com- 
municated to  the  carrier  upon  shipment" 
The  rule  In  its  application  is  not  limited  to 
contracts  of  sale  In  contemplation  by  the 
shipper,  but  is  applied  to  the  varying  phas- 
es of  mercantile  life,  upon  the  theory  that 
unless  the  carrier  be  made  aware  by  the 
shipper,  at  the  time  of  shipment  of  the  ur- 
gency, and  the  circumstances  that  require 
unusual  dispatch  or  care  In  transportation, 
he  cannot  be  presumed  to  know  the  facts, 
the  existence  and  knowledge  of  which  upon 
his  part  present  the  legal  status  upon  which 
his  liability  for  more  than  ordinary  dam- 
ages can  be  predicated. 

In  Wolcott  Johnson  v.  Mount  36  N.  J. 
Law,  270,  13  Am.  Rep.  438,  Mr.  Justice  Depue, 
speaking  for  this  court  applied  this  rule, 
and  held,  adopting  the  language  of  Hadley 
v.  Baxendale,  that  the  damage  recoverable 
In  such  cases  Is  "such  as  might  arise  nat- 
urally— 1.  e.,  according  to  the  usual  course 
of  things — from  the  breach  of  the  contract 
or  such  as  might  reasonably  be  supposed  to 
have  been  In  the  contemplation  of  both  par- 
ties at  the  time  they  made  the  contract  as 
the  probable  results  of  the  breach  of  it" 

In  Hadley  v.  Baxendale  the  facts  were  not 
In  the  main  unlike  those  in  the  case  at  bar. 
There  the  plaintiff,  the  owner  of  a  flour 
mill,  sent  a  broken  iron  shaft  to  the  defend- 
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ants,  who  were  common  carriers,  to  be  con- 
veyed by  them  to  certain  millwrights.  The 
defendant's  clerk  was  told  at  the  time  of 
shipment  that  the  mill  was  stopped,  and  that 
the  shaft  must  be  delivered  Immediately,  and 
that  a  special  order  should  be  given  to  hasten 
Its  delivery.  The  delay  In  delivery  by  the 
carrier  caused  the  closing  of  the  mill  for 
some  days,  and  resulted  In  a  loss  of  profits 
to  the  millowner.  These  profits  were  held 
not  to  be  recoverable  In  the  action  for  a 
breach  of  the  contract,  for  the  reason  that 
the  special  circumstances  of  the  case — 1.  e., 
that  the  millowner  was  depending  upon  the 
return  of  the  shaft  for  the  purpose  of  con- 
tinuing operations  at  the  mill — had  not  been 
communicated  to  the  carrier  at  the  time  of 
shipment 

The  case  at  bar  presents  no  facts  at  all 
analogous  In  strength  or  force  to  those  of 
the  English  case  upon  which  It  can  be  urged 
that  the  parties  had  in  contemplation  such 
an  exigency  resulting  from  delay  In  transpor- 
tation as  the  shutting  down  of  the  plaintiff's 
mill.  On  the  contrary,  the  case  is  entirely 
barren  of  the  very  element  of  notice  which 
distinguishes  the  English  case.  Our  court 
of  Errors  and  Appeals  has  recently  In  Pope 
v.  Ferguson,  83  Atl.  353,  had  this  subject 
before  It  in  a  discussion  of  the  ruling  in 
Hadley  v.  Baxendale,  upon  the  question  of 
the  effect  of  the  sale  of  scrap  Iron  to  a  ven- 
dee, who  -subsequently  sold  the  entire  out- 
put to  a  subcontractor;  and  In  an  opinion 
by  the  learned  Chief  Justice  the  test  of  lia- 
bility for  more  than  the  ordinary  decrease 
In  value  of  the  material  was  made  to  de- 
pend upon  the  fact  of  notice  by  the  vendee. 
The  cases,  both  English  and  American,  are 
collected  in  a  valuable  footnote  to  Home  v. 
Midland  Ry.  Co.,  In  5  E.  R.  0.  524,  from  a 
perusal  of  which  It  becomes  manifest  that 
this  rule  of  notice  has  been  uniformly  adopt- 
ed as  the  correct  test  of  liability. 

Another  feature  of  this  case,  however, 
presents  a  different  aspect  The  castings  In 
question  were  delivered  to  defendant  for  car- 
riage on  March  2,  1911,  and  were  not  deliv- 
ered by  it  to  the  consignee  until  the  middle 
of  May,  and  some  days  thereafter  were  ten- 
dered to  the  plaintiff  at  Flemington,  who 
refused  to  accept  them.  This  unusual  in- 
terval of  time  in  transit  presents  the  Inquiry 
whether  the  delay  thus  occasioned  was  rea- 
sonable because  the  duty  of  the  defendant 
was  manifestly  to  deliver  In  a  reasonable 
time.  Hale  on  Carriers,  408.  What  is  a 
reasonable  time  is  dependent  on  the  circum- 
stances. Coffin  t.  Railroad  Co.,  64  Barb. 
(N.  T.)  379;  Missouri  Pac.  Ry.  v.  HaU,  06 
Fed.  868,  14  C.  C.  A.  153. 

[4]  An  unreasonable  delay,  however,  con- 
ceding this  to  be  such,  does  not  amount  to  a 
conversion,  and  the  owner  therefore  is  bound 
-to  receive  the  goods  when  tendered  at  the 
proper  place,  however  long  the  delay.    Sco- 


vlll  v.  Griffith,  12  N.  T.  509;  Michigan  Cent. 
Ry.  Co.  v.  Burrows,  83  Mich.  6;  Hutch.  Car- 
riers, 328. 

[2]  The  measure  of  damages  therefore  un- 
der such  a  status  Is  not  the  value  of  the 
goods,  since  the  bailor  still  retains  his  own- 
ership, but  the  loss  proximately  caused  by 
the  delay.  Hale  on  Carriers,  408;  Scovill 
v.  Griffith,  12  N.  T.  509;  Fox  v.  Railroad 
Co.,  148  Mass.  220,  19  N.  E.  222,  1  L.  R.  A. 
702;  The  Caledonia,  157  U.  S.  124,  15  Sup. 
Ct  537,  39  L.  Ed.  644.  We  must  assume 
that  in  rendering  Judgment  the  trial  court 
was  necessarily  Influenced  by  this  circum- 
stance, and  found  the  delay  under  the  cir- 
cumstances to  be  Inordinate  and  unnecessary, 
and  that,  by  reason  thereof,  the  repairs  made 
by  the  plaintiff  to  his  machinery  became  im- 
perative, and  were  the  direct  and  proximate 
consequence  of  the  delay   in  shipment 

[E]  We  are  unable  from  the  testimony  In 
this  case  to  discover  any  evidence  from  which 
it  may  be  reasonably  inferred  that  the  limi- 
tation of  damage  to  the  sum  of  $50  contain- 
ed in  the  receipt  was  In  any  manner  brought 
to  the  attention  of  the  plaintiff,  at  the  time 
of  shipment,  and  that  he  assented  to  it  and 
therefore  under  the  well-settled  rule  applica- 
ble to  such  a  situation  the  limitation  cannot 
be  said  to  be  binding  upon  him.  Hayes  v. 
Adams  Exp.  Co.,  73  N.  J.  Law,  105,  62  AtL 
284 ;  Cohen  v.  V.  S.  Exp.  Co.,  81  N.  J.  Law, 
355,  79  AtL  1053. 

The  plaintiff  therefore  is  entitled  to  recov- 
er his  entire  demand  for  the  repairs  to  his 
machinery,  amounting  as  we  conceive  to  $66, 
but  for  the  reasons  stated,  Is  not  entitled 
to  his  claim  for  possible  earnings  and  prof- 
Its  during  the  Interval  of  the  delay.  The 
Judgment  below  will  therefore  be  reversed 
for  the  purpose  of  modification  to  the  extent 
herein  indicated. 


STATE  v.  THOME. 

(Court  of  Errors  and  Appeals  of  New  Jersey* 
Nov.  18,  1912.) 

1.  Ceimnai.  Law  (§  785*)  —  Evidence  —  Iw- 

STBUCTIONS. 

Where  on  a  trial  for  rape  the  prosecutrix 
testified  and  detailed  the  occurrence  and  accus- 
ed testified  and  denied  it,  an  instruction  that  it 
was  impossible  to  believe  that  the  two  told  the 
truth,  and  that,  If  the  story  of  one  was  true, 
the  story  of  the  other  was  false,  and  that  if 
defendant  told  the  truth  he  must  be  acquitted, 
while  if  prosecutrix  was  telling  the  truth  ac- 
cused must  be  convicted,  was  a  proper  argu- 
ment and  comment 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  «  1774,  1776-1781,  1889- 
1894;   Dec.  Dig.  |  785.*] 

2.  Criminal  Law  (|  1172*)— Writ  o»  Ebbob 
—Harmless  Ebbob— Instructions. 

Where  the  evidence  showed  that  prosecu- 
trix and  accused  had  made  statements  conflict- 
ing with  their  testimony,  an  Instruction  that 
proof  of  such  statements  had  been  admitted  to 
test  their  credibility  was  not  prejudicial  to  ac- 
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cuaed  on  the  theory  that  he  bad  not  made  con- 
flicting statements. 

[Ed.    Note.— For   other   cases,    see    Criminal 
Law,  Cent  Dig.  §g  3154-3163,  8169 ;   Dec  Dig. 
I  1172.*] 
8.  Obiminai,  Law  (I1129*)— Wbit  of  Ebbob 

— Assignment  ot  Ebbobb— Instructions. 
A  general  exception  to  the  charge  is  un- 
availing to  question  the  correctness  of  a  part 
unless  error  has  been  assigned  on  such  part. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  fi  2954-2964;  Dec.  Dig.  5 
1129.*] 

4.  Criminal  Law  (|  561*)— Reputation  or 
Accused— Effect. 

Though  good  reputation  of  accused  may 
not  prevail  against  a  belief  that  he  committed 
the  crime  charged,  the  jury  may  consider  the 
good  reputation,  which  may  be  sufficient  to 
raise  a  reasonable  doubt  and  so  lead  to  an  ac- 
quittal. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  jj  1267 ;   Dec.  Dig.  g  561.*] 

5.  Witnesses    (§    37*)— Good    Reputation— 
Competency  oir  Witnesses. 

A  witness  ignorant  of  the  reputation  of 
accused  in  the  community  in  which  he  resides 
is  not  competent  to  testify  to  his  good  reputa- 
tion. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  S§  80-87 ;   Dec  Dig.  |  87.*] 

Error  to  Supreme  Court 

Joseph  Thome  was  convicted  of  crime. 
There  was  a  judgment  of  the  Supreme  Court 
affirming  the  judgment  of  conviction,  and  he 
brings  error.     Affirmed. 

The  following  is  the  per  curiam  opinion 
of  the  Supreme  Court: 

[1]  "The  writ  of  error  in  this  case  Is  di- 
rected to  the  conviction  of  the  defendant  on 
an  Indictment  for  rape.  The  complaining 
witness  and  the  defendant  each  testified; 
the  one  detailing  the  occurrence  and  the 
other  denying  It.  The  judge,  In  his  charge, 
after  commenting  upon  this  evidence,  said: 
'I  think  you  will  agree  with  me  that  It  Is 
Impossible  to  believe  that  these  two  people 
are  telling  you  the  truth,  therefore  you  have 
got  to  come  to  the  conclusion  that  If  the 
story  of  the  one  person  Is  true,  the  story  of 
the  other  Is  false.  Therefore,  who  Is  telling  the 
truth?  If  the  defendant  Is,  you  ought  to  ac- 
quit him,  and  then  you  have  got  to  conclude 
that  the  girl  is  lying ;  and,  If  the  girl  is  telling 
the  truth,  you  have  got  to  convict  the  de- 
fendant' I  think  this  was  proper  argument 
and  comment  on  the  part  of  the  court. 
There  can  hardly  be  room  for  the  jury  to  find 
the  truth  In  neither  version  concerning  for- 
cible sexual  intercourse  between  them. 

[2]  "The  court  charged:  There  has  been, 
both  on  the  part  of  the  defense  and  the  state, 
a. question  as  to  whether  or  not  the  girl  and 
the  defendant  have  told  on  other  occasions 
the  same  story  they  have  told  you  under  oath, 
and  the  reason  for  bringing  that  out  is  to 
test  their  credibility.'  It  Is  said  that  this 
was  Injurious  to  the  defendant  because  the 
defendant  had  not  told  on  other  occasions 
other  stories.  It  is  sufficient  to  remark  that 
the  record  reveals  such  testimony. 


[3]  "The  court  charged  with  reference  to 
the  divergent  stories  that  if  the  jury  believed 
that  the  girl  or  the  defendant  had  gone  upon 
the  stand  and  testified  untruthfully,  the  ques- 
tion Is,  Did  they  do  that  willfully  or  through 
mistake?  If  the  former,  it  goes  to  shake 
their  credibility;  but  if  through  an  honest 
mistake,  it  would  not  have  that  effect  If 
this  is  to  be  considered,  it  must  be  In  virtue 
of  the  general  exception  taken  to  the  charge. 
No  error,  however,  has  been  assigned  'upon 
any  portion  of  the  charge'  which  would  em- 
brace or  bring  the  above  Instruction  under 
review.  State  v.  MacQueen,  69  N.  J.  Law,  476, 
66  AtL  45. 

[4]  "The  comment  of  the  court  upon  the 
evidence  as  to  the  good  reputation  of  the 
defendant  was  proper.  Reputation  could  not 
prevail  against  a  belief  that  the  defendant 
committed  the  offense.  The  judge,  however, 
told  the  jury  that  it  was  proper  to  consider 
this,  and  it  might  be  sufficient  to  raise  a 
reasonable  doubt  and  so  lead  to  an  acquittal. 
There  was  no  error  In  these  Instructions. 

[6]  "The  witnesses  called  to  testify  to  de- 
fendant's reputation  appeared  to  be  ignorant 
of  it  in  the  community  where  the  defendant 
lived.    Their  testimony  was  properly  excluded. 

"The  judgment  should  be  affirmed." 

Sommer,  Colby  ft  Whiting,  of  Newark,  for 
plaintiff  In  error.  Wilbur  A.  Mott  Prosecu- 
tor of  the  Pleas,  and  Frederick  R.  Lehlbach, 
Asst  Prosecutor  of  the  Pleas,  both  of  Newark, 
for  the  State. 

PER  CURIAM.  The  judgment  under  re- 
view herein  should  be  affirmed  for  the  rea- 
sons expressed  In  the  per  curiam  opinion 
in  the  court  below. 


POOLE  v.  SUPREME  CD3CLE,  BROTHER- 
HOOD OF  AMERICA,  et  al. 

(Court  of  Chancery  of  New  Jersey.    March  18, 
1912.) 

X.  Equity  (f  97*)  —  Pabties  —  Pebsons  Le- 
gally Repbesented— Decbee— Effect. 
A  decree  granting  the  relief  prayed  for 
in  a  bill  by  one  suing  for  himself  and  all  oth- 
ers of  a  class  coming  in  and  contributing  to 
the  expense  of  the  suit  beneficially  affects  all 
of  the  class,  though  none  of  them  make  them- 
selves active  parties  complainant 

[Ed.    Note.— For    other    cases,    see    Equity, 
Cent  Dig.  f  257;   Dec  Dig.  |  97.*] 

2.  Insurance  (f  719*)— Fbateenal  Insur- 
ance—Right to  Increase  Rates— Tempo- 
rary Injunction. 

The  court  in  a  suit  by  a  member  of  a 
death  benefit  fund  of  an  order  for  himself  and 
all  other  members  of  the  fund  who  shall  come 
in  to  restrain  the  order  from  increasing  the 
dues  will  on  motion  for  a  temporary  injunc- 
tion after  the  order  has  changed,  its  bookkeep- 
ing scheme,  based  on  the  increased  dues,  grant 
relief  by  permitting  the  order  to  attempt  the 
collection  of  the  increased  dues,  and  by  provid- 
ing that  the  members  may  pay  the  same,  and 
that,  if  complainant  finally  succeeds,  the  class 
he  represents  will  receive  the  benefit  of  the 
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excessive  payments,  or  by  permitting  any  mem- 
ber to  pay  merely  the  -existing  rates  and  in 
the  event  the  increased  dues  are  permitted, 
delinquents  will  be  offered  a  reasonable  op- 
portunity to  pay  the  additional  amounts. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Gent  Dig.  f  1855;   Dec.  Dig.  f  719.*] 

Suit  by  Hamlet  Poole  against  the  Supreme 
Circle,  Brotherhood  of  America,  and.  others. 
Heard  on  motion  for  preliminary  injunction. 
Granted. 

Frank  S.  Katzenbach,  Jr.,  of  Trenton,  for 
complainant  John  F.  Harned,  of  Camden, 
for  defendants. 

WALKER,  V.  G  The  bill  in  this  cause 
was  filed  by  the  complainant,  a  member  of 
the  death  benefit  fund  of  the  supreme  circle, 
for  and  on  behalf  of  himself  and  all  other 
members  of  the  fund  who  should  come  in 
and  contribute  to  the  expense  of  the  suit. 
When  the  complainant  became  a  member  of 
the  order  and  of  the  fund,  monthly  dues  of 
50  cents  from  each  member  were  required, 
which  might  be  raised,  under  certain  cir- 
cumstances, to  60  cents.  Several  years  lat- 
er, and  In  December,  1900,  the  supreme  body 
of  the  order  changed  the  rates  so  that  now 
the  complainant's  dues  will  be  90  cents  per 
month,  an  increase  of  80  per  cent  over  the 
rate  required  of  him  upon  admission.  The 
complainant  claims  that  his  relation  to  the 
order  in  respect  to  the  death  benefit  fund 
is  a  contractual  one,  and  that  the  proposed 
increase  of  dues  Is  an  attempt  to  Impair  that 
contract  The  defendants  Insist  that  they 
have  a  right  to  make  the  change  because  of 
a  reservation  in  the  laws  of  the  order  exist- 
ing at  the  time  the  complainant  became  a 
member,  authorizing  amendments  to  be  made. 
They  have  filed  an  answer,  and  show  that 
their  bookkeeping  scheme  has,  at  great  labor 
and  considerable  expense,  been  entirely 
changed,  and  that  great  Inconvenience  and 
loss  will  be  entailed  if  they  are  to  be  enjoin- 
ed In  this  suit  from  carrying  out  the  chang- 
ed law,  which  went  Into  effect  March  1, 
1910. 

[1]  In  my  judgment  the  complainant  Is  en- 
titled to  have  the  status  preserved  until  the 
final  hearing  of  this  cause.  There  are  sev- 
eral thousand  members  of  the  order  In  this 
state,  and  the  complainant's  suit,  If  success- 
ful, would  beneficially  affect  them  all,  not- 
withstanding none  of  them  might  make  them- 
selves active  parties  complainant  This  is 
my  understanding  of  the  effect  of  a  class  bill. 
Dan,  Ch.  PI.  &  Pr.  *191  et  seq. 

[2]  Upon  filing  the  bill  an  order  was  made 
restraining  the  defendants  from  collecting 
and  enforcing  the  payment  from  the  com- 
plainant of  the  increase  of  40  cents  In  the 
monthly  dues,  and  from  expelling  or  striking 
from  the  roll  of  the  death  benefit  fund  the 
complainant,  or  any  other  member,  for  fail- 
ure to  pay  the  increased  dues.  In  order  not 
to  overturn  the  elaborate  new  bookkeeping 
scheme  of  the  defendants,  the  present  order 


will  be  modified  pendente  lite  so  as  to  per- 
mit the  defendants  to  send  out  bills  and  at- 
tempt the  collection  of  the  increased  dues 
as  they  appear  upon  their  books  charged  to 
the  members.  The  members  may  pay  the 
same,  and  such  payment  will  be  regarded  as 
being  made  under  protest,  without  any  for- 
mal protest  being  entered,  so  that,  If  this 
suit  shall  be  finally  determined  In  favor  of 
the  complainant  and  the  class  he  represents, 
the  whole  class  will  receive  the  benefit  of  the 
payments  by  having  credited  the  overplus  to 
future  accruing  dues.  If,  however,  any  mem- 
ber shall  refuse  to  pay  the  bill  for  Increased 
dues,  he  shall  not  be  expelled  or  dropped 
from  the  roll,  If  he  pays  the  amount  for 
which  he  was  heretofore  obligated.  In  this 
event,  If  the  suit  shall  be  finally  determined 
against  the  class,  then  the  delinquents  will 
be  afforded  a  reasonable  opportunity  under 
the  protection  of  the  court  to  pay  and  satis- 
fy the  amounts  which  shall  be  ascertained 
to  be  In  arrears  and  due  from  them.  This 
will  fully  preserve  the  status  until  final  dis- 
position of  the  cause.  Costs  will  abide  the 
event  of  the  suit 


STATE  v.  FENN. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
Nov.  18,  1912.) 

False  Pbetenses  (|  51*)— Pbosbcdtion— Ev- 
idence. 

In  a  prosecution  for  obtaining  money  upon 
the  faith  of  a  false  written  statement  Of  finan- 
cial conditions,  evidence  held  sufficient  to  go  to 
the  jury. 

[Ed.  Note.— For  other  cases,  see  False  Pre- 
tenses, Cent  Dig.  |  63 ;   Dec.  Dig.  f  61.*] 

Error  to  Supreme  Court 

Joseph  P.  Fenn  was  convicted  of  crime, 
and  he  brought  error  to  the  Supreme  Court, 
where  the  conviction  was  affirmed,  and  from 
that  judgment  he  again  brings  error.  Af- 
firmed. 

The  per  curiam  opinion  of  the  Supreme 
Court  referred  to  In  the  Judgment  of  the 
Court  of  Errors  and  Appeals  Is  as  follows: 

"The  defendant  was  indicted  under  the 
supplement  of  the  Crimes  Act  of  May  17, 
1906,  being  chapter  266  of  the  laws  of  that 
year.  The  act  provides  that  If  any  person 
shall  obtain  any  money  In  whole  or  In  part 
upon  the  faith  of  a  statement  of  the  financial 
condition  or  responsibility  of  such  person  so 
obtaining  such  money,  and  such  statement 
shall  be  In  writing  and  signed  by  the  person 
obtaining  such  money,  and  the  Bald  state- 
ment shall  be  willfully  false  in  any  material 
particular,  then  such  person  signing  such 
statement  shall  be  deemed  guilty  of  a  mis- 
demeanor. The  trial  of  the  indictment  hav- 
ing resulted  In  the  conviction  of  the  defend- 
ant, the  case  was  removed  by  writ  of  error 
to  this  court  for  review.  The  only  assign- 
ment of  error  which  is  relied  upon  before  us 
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was  the  refusal  of  the  trial  court  to  direct 
a  verdict  for  the  defendant 

"The  specific  charge  in  the  indictment  was 
that  the  defendant  unlawfully  did  obtain 
from  the  Union  National  Bank  of  Mt  Holly 
current  lawful  money  of  the  value  of  $685.65 
upon  the  faith  of  a  written  statement  signed 
by  him  showing  that  he  and  his  partner  were 
worth  $17,325  over  and  above  all  their  debts 
and  liabilities ;  that  said  statement  was  un- 
true; that  the  debts  of  the  defendant  were 
much  greater  than  were  represented;  and 
that  the  statement  was  willfully  false. 

"We  think  It  can  be  fairly  Inferred  from 
the  testimony  of  Tomlinson,  the  cashier  of 
the  bank,  that  the  bank  loaned  the  defendant 
and  his  partner  $685.65  upon  the  faith  of  the 
written  signed  statement  furnished  by  them 
to  the  bank.  It  appeared  from  the  proofs 
that  they  came  to  the  bank  and  saw  Mr. 
Tomlinson;  that  they  disclosed  to  him  that 
their  purpose  in  coming  was  to  borrow  $700; 
that  Tomlinson  asked  what  their  means 
were;  that  they  represented  that  they  had 
about  $10,000  worth  of  property,  and  that 
their  indebtedness  was  about  $1,775;  that 
this  statement  of  their  liabilities  and  assets 
was  set  out  in  writing  by  the  defendant  and 
bis  partner,  signed  by  them,  and  that,  after 
this  was  done,  was  laid  before  the  board  of 
directors  of  the  bank  and  the  loan  was  there- 
upon made.  It  further  appeared  that  the 
statement  was  untrue.  Under  this  state  of 
proofs,  it  was  clearly  a  question  for  the  jury 
whether  or  not  the  defendant  was  guilty  as 
he  stood  charged.  The  refusal  to  direct  a 
verdict  in  his  favor  was  therefore  proper. 

"The  Judgment  under  review  will  be  af- 
firmed." 

Argued  June  term,  1011,  before  GUM- 
MERE),  a  J.,  and  PARKER  and  VOOR- 
HEES,  JJ. 

Davis  &  Davis,  of  Mt  Holly,  for  plaintiff 
in  error.  Samuel  A.  Atkinson,  of  Mt  Holly, 
Prosecutor  of  the  Pleas,  for  the  State. 

PER  CURIAM.  The  Judgment  under  re- 
view should  be  affirmed  for  the  reasons  ex- 
pressed in  the  per  curiam  opinion  of  the 
court  below. 


STATE  v.  MacRAB. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
Nov.  18,  1012.) 

1.  Criminal  Law  (I  1105*)— Wbit  of  Error 

— Record. 

Where  a  writ  of  error  from  a  conviction 
does  not  certify  that  "the  entire  record  of  the 
proceedings  had  upon  the  trial"  is  sent  up,  as 
required  by  P.  I*  1898,  p.  015,  f  136,  providing 
for  a  determination  upon  the  record  below,  the 
appellant  is  confined  to  a  strict  writ  of  error. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law.  Cent  Dig.  f{  2887-2889;  Dec  Dig.  {j 
1106>) 


2.  Bigamy  (|  10*)— Evidence  —  Previous 
Marriage. 

In  a  prosecution  for  bigamy,  evidence  on 
the  part  of  the  defendant  as  to  illicit  relations 
before  marriage  between  himself  and  the  wo- 
man last  married,  that  the  parties  were  in- 
toxicated on  the  night  before  the  marriage,  as 
to  certain  conversations  about  the  marriage  had 
before  and  succeeding  the  marriage  ceremony, 
that  the  family  of  the  woman  last  married 
knew  of  his  former  marriage,  and  that,  before 
the  marriage,  her  father  had  tried  to  get  money 
from  him  because  of  his  relations  with  his 
daughter,  in  so  far  as  excepted  to,  was  proper- 
ly excluded. 

[Ed.  Note.— For  other  cases,  see  Bigamy. 
Cent.  Dig.  {f  34-53 ;    Dec.  Dig.  {  10.*J 

3.  Bioamt  (§  8*)— Evidencx— Possession  or 
Marriage  Certificate. 

In  a  prosecution  for  bigamy,  evidence  as 
to  why  the  father  of  the  woman  last  married 
kept  the  marriage  certificate  from  his  daughter, 
and  why  he  had  not  delivered  it  to  defendant, 
was  inadmissible. 

[Ed.  Note.— For  other  cases,  see  Bigamy, 
Cent  Dig.  §§  41-4© ;   Dec.  Dig.  |  8.*] 

4.  Marriage  (f  45*)— Evidence  —  Marriage 
Certificate. 

A  marriage  certificate  is  admissible  in  evi- 
dence without  the  production  of  the  witnesses 
thereto,  who  are  without  the  jurisdiction. 

[Ed.  Note. — For  other  cases,  see  Marriage, 
Cent  Dig.  |  73;   Dec.  Dig.  i  45.*] 

6.  Criminal    Law    (J    1048*)  —  Appeal  — 

Grounds  or  Appeal. 

The  Supreme  Court  is  not  bound  to  con- 
sider an  objection  upon  any  other  ground  than 
that  brought  to  the  attention  of  the  trial 
court 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  g|  2654,  2655;  Dec.  Dig.  | 
1043.*] 

6.  Criminal  Law  ft  1120*)— Appeal  —  Evi- 
dence Not  Included  in  Record— Docu- 
ments. 

In  a  prosecution  for  bigamy,  objection  to 
the  state's  offer  of  the  copy  of  divorce  proceed- 
ings in  another  state  as  to  the  form  thereof 
cannot  be  considered,  where  defendant  on  writ 
of  error  does  not  bring  up  such  document. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  M  2931-2937;  Dec.  Dig.  i 
1120.*] 

Error  to  Supreme  Court 
Gustavus  Fulton  MacRae  was  convicted  of 
bigamy  and  he  brings  error.    Affirmed. 

The  following  is  the  per  curiam  opinion 
of  the  Supreme  Court: 

[1]  "The  defendant  was  found  guilty  Of 
bigamy,  and  has,  with  his  writ  of  error  re- 
moving that  judgment,  essayed  to  obtain  the 
benefit  of  the  one  hundred  and  thirty-sixth 
section  of  the  Criminal  Procedure  Act  of 
1898  (P.  L.  1898,  p.  915),  but  the  certificate 
fails  to  conform  to  the  requirements  of  that 
act,  by  stating  that  'the  entire  record  of  the 
proceedings  bad  upon  the  trial'  are  sent  up. 
State  v.  Webber,  77  N.  J.  Law,  580,  72  Atl. 
74.  The  plaintiff  in  error  must  therefore 
be  confined  to  bis  strict  writ  of  error  and  the 
assignments  founded  upon  exceptions  taken 
at  the  trial.  There  is  neither  a  general  or  a 
special  exception  to  the  charge. 
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"The  allegations  were  that  the  defendant 
was  the  lawful  husband  of  one  Beers,  former- 
ly Baum,  to  whom  he  was  married  in  Phila- 
delphia in  1903,  and  while  she  was  living, 
and  being  undivorced  from  her,  married 
Rose  Spiro,  in  the  city  of  Newark,  on  No- 
vember 23, 1908. 

[2]  "The  defense  on  cross-examination  of 
Rose  Splro  sought  to  inject  Into  the  case 
questionable  and  illicit  relations  existing  be- 
tween witness  and  the  defendant  before  the 
marriage.  The  defense  also  sought  to  show 
that  the  night  before  the  marriage  the  par- 
ties were  Intoxicated,  the  conversations  be- 
fore and  succeeding  the  marriage  ceremony 
about  the  marriage,  evidence  to  show  that 
the  Spiro  family  had  knowledge  of  the  for- 
mer marriage,  and  that,  some  time  before 
the  marriage,  the  wife's  father  had  tried 
to  get  money  from  the  defendant  because 
of  the  relations  existing  between  his  daugh- 
ter and  the  defendant  We  think  the  ex- 
clusion of  such  of  this  evidence  as  was  the 
subject  of  exception  was  proper. 

[3]  "After  the  ceremony  the  marriage  cer- 
tificate had  been  mailed  to  Mr.  Spiro's  ad- 
dress, who  had  since  that  time  retained  it 
Splro  was  asked,  on  cross-examination,  his 
object  in  keeping  it  from  his  daughter,  and 
why  he  had  not  delivered  it  to  this  defend- 
ant.   Its  exclusive  was  proper. 

[4,  (]  "The  former  ceremonial  marriage 
was  proved  by  the  wife,  who  gave  evidence 
of  what  occurred,  showing  the  performance 
of  the  ceremony  by  a  minister,  and  then  pro- 
duced a  certificate  signed  by  two  witnesses 
and  the  clergyman.  The  whereabouts  of 
these  witnesses  were  shown  to  be  unknown, 
but  that  they  were  in  New  York  at  the  time 
of  signature.  Objection  to  its  admission  was 
made  because  the  subscribing  witnesses  were 
not  produced.  The  witnesses  being  without 
the  jurisdiction,  need  not  be  produced,  and 
we  are  not  bound  to  consider  the  objection 
upon  any  other  ground  than  that  brought  to 
the  attention  of  the  trial  court  The  objec- 
tion is  without  merit 

[•]  "The  state  offered  what  purported  to  be 
an  exemplified  copy  of  divorce  proceedings 
in  Pennsylvania  between  Mary  E.  Baum  and 
Joseph  K.  Baum,  and  the  final  decree  In 
that  case.  Its  admission  was  objected  to  as 
immaterial,  that  it  was  the  testimony  and 
libel  only  in  the  case,  and  that  tbe  certificate 
was  not  In  proper  form  under  tbe  act  of 
Congress. 

"Whether  these  objections  as  to  form  were 
substantial  cannot  be  determined,  for  the 
plaintiff  in  error,  whose  duty  it  was  to  bring 
to  this  court  the  document  has  failed  to  do 
so,  and  consequently  has  not  made  it  appear 
•that  there  was  error  in  Its  admission. 

"The  judgment  is  affirmed." 

Argued  November  term,  1911,  before  GUM- 
MERE,  C.  J.,  and  SWATZE  and  VOOR- 
HEES,  JJ. 


McDermlt  &  McDermlt  and  Frank  H.  Som- 
mer,  all  of  Newark,  for  plaintiff  in  error. 
Wilbur  A.  Mott  Prosecutor  of  the  Pleas,  and 
Andrew  Van  Blarcom,  Assistant  Prosecutor 
of  the  Pleas,  both  of  Newark,  for  the  State. 

PER  CURIAM.  The  judgment  under  re- 
view herein  should  be  affirmed,  for  the  rea- 
sons expressed  In  the  per  curiam  opinion  in 
the  court  below. 


WILLIAM  L.  BLANCHARD  CO.  t.  HILTON 

et  aL 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

Nov.  18.  1912.) 

Partnership  (J  139*)— Rented  Premises— 
Remodeling  Building  —  Authority  or 
Partners. 

Where  a  firm  in  possession  of  a  business 
building  under  a  lease  intended  to  use  it  for 
the  conduct  of  its  business,  and  was  engaged 
in  remodeling  the  entrances  for  that  purpose, 
one  of  the  partners  had  authority  to  bind  the 
firm  by  a  contract  with  a  contracting  corpora- 
tion employing  it  to  do  the  work. 

[Ed.  Note.— For  other  cases.  Bee  Partner- 
ship, Cent  Dig.  H  208-211,  213;  Dec.  Dig.  | 
139.*] 

Error  to  Supreme  Court 

Action  by  the  William  L.  Blanchard  Com- 
pany against  Joseph  Hilton  and  another, 
partners,  trading  as  the  Hilton  Company. 
Judgment  for  plaintiff,  and  defendants  bring 


Affirmed  on  the  per  curiam  opinion  of  the 
Supreme   Court,   which   is   as   follows: 

"The  only  question  in  this  case  is  wheth- 
er the  contract  sued  on  was  outside  of  the 
scope  of  partnership  agency.  The  plaintiff 
was  a  corporation  engaged  In  business  as  a 
mason  contractor.  The  defendants  were  en- 
gaged in  the  clothing  business,  and  the  evi- 
dence Justifies  a  finding  that  they  had  Just 
rented  or  taken  over  the  upper  premises  on 
Broad  street  Newark,  formerly  occupied  and 
used  In  the  same  business  by  George  Wat- 
son &  Co.,  and  that  they  were  engaged  in 
remodeling  the  entrances  on  both  Market 
and  Broad  streets  so  as  to  make  them  more 
suitable  to  some  purposes  that  they  had  in 
mind.  The  evidence  further  Justifies  the 
finding  that  Joseph  Hilton,  one  of  the  part- 
ners, employed  tbe  plaintiff  through  Mr. 
Blanchard,  then  president,  to  do  some  re- 
pairs and  alterations  on  these  entrances;  that 
the  work  was  done;  that  A  bill  was  pre- 
sented and  was  not  paid. 

"The  principal  claim  made  by  defendant 
at  the  trial  was  that  there  had  been  no  di- 
rect employment  but  that  the  alterations 
to  the  building  had  been  done  by  contract 
with  some  one  else,  and  that  the  Blanchard 
Company  was  a  subcontractor  of  this  other 
contractor.  This  presented  a  pure  question 
of  fact  for  the  trial  court  which  might  have 
been  found  either  way  on  the  evidence,  and 
the  finding  is  not  reviewable  here.     If  as 
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the  trial  court  evidently  did  find  the  em- 
ployment was  directly  by  the  Messrs.  Hil- 
ton through  one  of  the  partners,  and  If,  as 
the  court  presumably  found,  they  were  In 
possession  of  this  building  and  remodeling 
these  entrances  for  the  purposes  of  their 
business,  It  Is  quite  obvious  that  the  part- 
nership agency  extended  to  the  ordering  of 
such  repairs  as  they  were  clearly  connected 
with  the  prosecution  of  the  business  In  which 
the  defendants  were  engaged. 

"The  Judgment  under  review  will  be  af- 
firmed." 

John  A.  Bernhard,  of  Newark,  for  plain- 
tiffs In  error.  Pelrce  &  Hoover,  of  New- 
ark, for  defendant  In  error. 

PER  OURIAM.  The  Judgment  under  re- 
view herein  should  be  affirmed,  for  the  rea- 
sons expressed  in  the  per  curiam  opinion  In 
the  court  below. 


BOOTH  ft  FLINN,  Limited,  v.  MILLER. 

(Supreme  Court  of  Pennsylvania.    July  2, 
1912.) 

1.  Statutes  (8  121*)— Subjects  and  Titles 
— Appropriations. 

Act  May  13,  1909  (P.  L.  835),  entitled 
"An  act  making  an  appropriation  to  Western 
Pennsylvania  Hospital,  does  not,  by  a  provi- 
sion that  the  amount  appropriated  shall  be  a 
noninterest-bearing  lien  on  the  premises  for 
the  use  of  the  commonwealth  to  be  refunded  If 
the  hospital  building  shall  be  converted  to  pri- 
vate use,  offend  against  Const,  art.  3,  |  3,  re- 
lating to  subjects  and  titles  of  acts. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  ||  127,  128,  132,  173,  174;  Dec. 
Dig.  |  121.*r 

2.  Statutes  (|  107*)— Subjects  and  Titles 
—Sufficiency  of  Title. 

That  a  bill  contains  several  provisions 
does  not  offend  against  Const,  art.  3,  j  3,  if 
they  are  connected  with  and  germane  to  the 
one  general  subject,  or  relate  to  and  are  a 
means  of  carrying  out  the  one  general  provi- 
sion. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  {{  121-134;   Dec.  Dig.  f  107.*] 

3.  Statutes  (§  109*)— Subjects  and  Titles 
— Sufficiency  of  Title. 

The  title  of  a  legislative  act  need  not  In- 
clude all  the  distinct  provisions  of  the  act,  nor 
serve  as  an  index  or  digest  of  its  contents;  but 
it  is  sufficient  if  it  fairly  gives  notice  of  the 
real  subject  of  the  act,  so  as  reasonably  to  lead 
to  an  inquiry  into  what  is  contained  in  its  body. 
[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  81  136-139,  196;   Dec.  Dig.  |  109.*j 

4.  Statutes  (8  82*)— Local  os  Special  Laws 
— Liens. 

Act  May  13,  1909  (P.  L.  835),  making  an 
appropriation  to  the  Western  Pennsylvania 
Hospital  and  directing  that  the  amount  appro- 
priated shall  be  a  noninterest-bearing  lien  for 
the  use  of  the  commonwealth,  does  not  violate 
Const,  art.  3,  8  7,  prohibiting  the  passage  of 
any  local  or  special  law  authorizing  the  crea- 
tion, extension,  or  impairing  of  liens,  since 
that  section  does  not  apply  to  liens  in  favor  of 
the  state. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  8  91;   Dec.  Dig.  8  82.*] 


5.  Constitutional  Law  (I  IS*)— Construc- 
tion of  Constitution— Provision  Affect  - 
ino  the  Commonwealth. 

Since  it  is  the  general  business  of  legisla- 
tive power  to  establish  laws  for  individuals,  not 
for  the  sovereign,  the  intention  of  a  Constitu- 
tion, as  well  as  of  a  legislative  act  to  transfer 
or  affect  rights  of  the  commonwealth,  must  be 
plainly  expressed   or  necessarily  implied. 

[Ed.  Note.— For  other  cases,  see  Constitu- 
tional Law,  Cent  Dig.  8  10;   Dec.  Dig.  8  13.*] 

6.  Constitutional  Law  (&  20*)— Extrinsic 
Aids— Legislative   Constbuotion. 

In  construing  Const  art.  3,  8  7,  prohibiting 
local  or  special  laws,  creating,  extending,  or 
impairing  liens,  as  being  inapplicable  to  the 
right  of  the  commonwealth  to  protect  itself 
against  the  diversion  of  money  appropriated 
to  charitable  purposes,  the  courts  give  great 
weight  to  the  fact  that  the  Legislature  both 
before  and  after  the  adoption  of  the  present 
Constitution  passed  numerous  acts  creating 
and  enforcing  liens  in  favor  of  the  common- 
wealth. 

[Ed.  Note.— For  other  cases,  see  Constitu- 
tional Law,  Cent  Dig.  |  IS;  Dec.  Dig.  8  20.*] 

7.  Statutes  (8  64*)— Requisites  and  Valid- 
ity—Effect  of  Partial  Invalidity. 

A  holding  that  the  provision  in  Act  May 
13,  1909  (P.  L.  835),  reserving  to  the  state  a 
lien  to  secure  the  refund  of  the  money  thereby 
appropriated  If  the  hospital  building  for  the 
benefit  of  which  the  appropriation  was  made 
should  be  converted  to  private  use  is  void, 
would  make  the  whole  act  void  and  deprive  the 
hospital  of  any  right  to  any  part  of  the  appro- 
priation. 

[EM.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  88  58-06.  195;  Dec.  Dig.  8  64.*] 

8.  Statutes  (8  64*)— Requisites  and  Valid- 
ity—Effect of  Partial  Invalidity. 

If  the  unconstitutional  part  of  a  statute 
is  independent  of,  and  readily  separable  from, 
that  which  is  constitutional,  the  constitutional 
part  may  be  sustained;  but  if  the  part  which 
is  void  is  vital  to  the  whole,  or  the  other  pro- 
visions are  so  dependent  on  it  or  so  connected 
with  it  that  it  may  be  presumed  that  the  Legis- 
lature would  not  have  passed  one  without  the 
other,  the  whole  is  void. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  §§,  58-66,  195;    Dec.  Dig.  8  64.*] 

9.  States  (8  110*)— Eights  and  Liabilities 
— Priorities  of  Claims. 

A  lien  in  favor  of  the  state  executed  by 
Act  May  13,  1909  (P.  L.  835),  appropriating 
money  to  the  Western  Pennsylvania  Hospital, 
is  prior  to  a  mortgage  subsequently  executed 
by  the  hospital  to  secure  an  Issue  of  bonds. 

[Ed.  Note.— For  other  cases,  see  States,  Cent 
Dig.  8  108;  Dec  Dig.  8  110.*] 

Appeal  from  Court  of  Common  Pleas,  Al- 
legheny County. 

Action  of  assumpsit  by  Booth  &  Fllnn, 
Limited,  against  William  F.  Miller,  to  de- 
termine the  marketability  of  bonds.  From 
a  judgment  for  plaintiff  on  case  stated,  de- 
fendant appeals.    Reversed  and  rendered. 

Argued  before  FELL,  O.  J.,  and  BROWN, 
MESTREZAT,    POTTER,    and   ELKIN,   JJ. 

Richard  H.  Hawkins,  of  Pittsburgh,  for 
appellant  H.  K.  Slebeneck  and  H.  G.  Was- 
son,  both  of  Pittsburgh,  for  appellee. 

MESTREZAT,  J.  This  was  an  amicable 
action  of  assumpsit  to  recover  the  price  of 
86  bonds  issued  by  the  Western  Pennsylva- 
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nla  Hospital  and  secured  by  a  mortgage  on 
its  property. 

The  hospital  is  a  charitable  corporation  of 
this  state  created  and  existing  under  an  act 
of  the  General  Assembly  approved  March 
18,  1848  (P.  L.  218),  and  Its  supplements, 
and  the  decree  of  the  court  of  common  pleas 
No.  2  of  Allegheny  county  entered  In  accord- 
ance with  the  provisions  of  the  act  of  as- 
sembly approved  May  1,  1907  (P.  L.  140), 
which  decree  provides,  inter  alia,  that  the 
corporation  "may  hold  and  enjoy  real,  per- 
sonal, and  mixed  estate  of  any  kind  what- 
soever, and  may  sell,  convey,  lease  and  in- 
cumber the  same  for  the  use,  objects  and 
benefits  of  the  said  institution."  On  Decem- 
ber 1,  1910,  the  hospital  issued  and  deliver- 
ed to  the  Commonwealth  Trust  Company, 
trustees,  300  bonds  of  the  denomination  of 
$1,000  each,  payable  In  three  years  there- 
after, and  as  security  for  said  bonds  execut- 
ed and  delivered  to  the  trustee  a  mortgage 
covering  its  real  estate  In  the  city  of  Pitts- 
burgh. By  an  act  of  the  General  Assembly 
approved  May  13,  1909  (P.  L.  835),  entitled 
"An  act  making  an  appropriation  to  the 
Western  Pennsylvania  Hospital,"  the  state 
appropriated  to  the  hospital,  for  the  purpose 
of  assisting  In  the  completion  of  its  new 
hospital  plant  upon  its  premises  in  Pitts- 
burgh, the  sum  of  $100,000;  the  act,  in  Its 
third  section,  providing,  inter  alia,  "that  the 
amount  so  appropriated  as  aforesaid,  be  and 
the  same  Is  hereby  made  a  nonlnterest-bear- 
ing  lien  on  the  said  premises  for  the  use  of 
the  commonwealth  of  Pennsylvania."  The 
act  further  provides  that  no  part  of  the  ap- 
propriation shall  be  available  until  the 
board  of  managers  shall  certify  to  the  audi- 
tor general  that,  exclusive  of  state  aid,  the 
sum  of  $325,000  has  been  expended  on  the 
building,  nor  until  they  shall  file  with  the 
auditor  general  a  written  obligation  agree- 
ing that  the  sum  appropriated  shall  be  re- 
funded to  the  state  whenever  the  building 
shall  be  converted  to  private  use,  conducted 
for  private  gain,  or  be  abandoned  or  sold  or 
transferred  to  any  person  for  any  use  other 
than  that  authorized  by  the  certificate  of  In- 
corporation. The  certificate  and  obligation 
were  filed  in  April,  1910.  Prior  to  December 
1,  1910,  the  hospital  received  from  the  state 
a  portion  of  the  appropriation,  and  prior  to 
July  29,  1911,  received  the  balance  thereof, 
and  expended  the  moneys  so  received  for  the 
purposes  for  which  It  was  appropriated. 

The  plaintiff,  being  the  owner  of  86  of  the 
said  mortgage  bonds  of  the  hospital,  agreed 
to  sell  tbem  to  the  defendant  at  par  and  ac- 
crued Interest,  if  the  bonds  were  a  first  lien 
on  the  mortgage  premises.  The  defendant 
refused  to  accept  and  pay  for  the  bonds, 
and  this  action  was  brought  to  enforce  pay- 
ment The  defendant  denies  that  the  bonds 
are  a  first  lien  on  the  property  of  the  hos- 
pital because  of  the  alleged  prior  lien  creat- 
ed in  favor  of  the  commonwealth  by  reason 


of  the  provisions  of  the  act  of  1909,  making 
the  appropriation.  The  learned  judge  of  the 
court  below  held  that  the  part  of  the  appro- 
priation act  creating  the  lien  was  unconsti- 
tutional, because  (a)  It  offends  against  sec- 
tion 3,  art  8,  of  the  Constitution,  which  pro- 
vides that  "no  bill  except  general  appropria- 
tion bills  shall  be  passed  containing  more 
than  one  subject,  which  shall  be  clearly  ex- 
pressed in  its  title,"  and  (b)  that  it  offends 
against  section  7,  art  3,  of  the  Constitution, 
which  provides  that  "the  General  Assembly 
shall  not  pass  any  local  or  special  law  au- 
thorizing the  creation,  extension,  or  impair- 
ing of  liens."  The  court  thereupon  entered 
judgment  for  the  plaintiff,  from  which  the 
defendant  has  taken  this  appeal. 

[1]  We  do  not  agree  with  the  learned 
court  below  that  the  act  of  May  13,  1909  (P. 
L.  835),  offends  article  3,  section  3  or  section 
7  of  the  Constitution.  The  act  cannot  be 
successfully  attacked  because  It  contains 
more  than  one  subject,  or  that  the  subject  is 
not  clearly  expressed  In  the  title.  The  sub- 
ject of  the  act  is  the  appropriation  of  a  cer- 
tain sum  to  a  charitable  institution.  The 
act  had  In  view  a  single  purpose,  and  that 
was  the  appropriation  of  the  money  for  the 
charity  administered  by  the  hospital.  It  la 
claimed,  however,  that  the  provisions  for 
the  security  and  the  lien  constitute  addition- 
al subjects  which  Invalidate  the  act;  but 
we  are  not  favorably  Impressed  with  this 
position.  The  only  subject  of  the  act  Is  the 
appropriation  made  to  the  designated  bene- 
ficiary; the  security  and  lien  were  not 
separate  and  distinct  subjects,  but  simply 
provisions  to  compel  the  hospital  to  apply 
the  appropriation  to  the  charitable  purpose, 
and  they  are  naturally  and  properly  con- 
nected with  the  main  subject  These  provi- 
sions were  not  subjects  upon  which  the  as- 
sembly was  legislating,  but  were  Intended  to 
and  are  related  to  and  a  part  of  the  one 
general  subject  the  appropriation,  with 
which  the  Legislature  was  dealing  In  the  act 
If  this  be  not  true,  it  follows  that  the  Legis- 
lature must  pass  three  acts  Instead  of  one 
act  in  making  the  appropriation  and  In 
preventing  It  from  being  diverted  to  a  differ- 
ent use.  It  would  be  required  to  pass  an 
act  donating  the  money,  another  act  provid- 
ing for  the  statement  and  the  obligation,  and 
another  act  providing  for  the  lien. 

[2]  The  purpose  of  the  section  In  ques- 
tion was,  as  we  have  frequently  said,  to 
strike  down  omnibus  bills  which  unite  in 
the  same  law  subjects  entirely  foreign  to 
and  not  connected  with  each  other,  thereby 
giving  no  notice  of  the  greater  part  of  the 
contents  of  the  bill  and  affording  opportuni- 
ty for  fraud  and  deception.  It  la,  however, 
no  Infringement  of  the  section  If  there  are 
several  provisions  In  the  bill,  provided  they 
are  connected  with  and  germane  to  the  one 
general    subject   of  the   legislation.     It  la 
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sufficient  If  they  relate  to  and  are  a  means 
of  carrying  out  the  one  general  purpose  of 
the  act  As  said  by  Sterrett,  C  J.,  In  Kelley 
v.  Mayberry  Township,  154  Pa.  440,  449,  26 
Atl.  595,  Instead  of  containing  more  than 
one  subject,  the  provisions  are  cognate; 
each,  respectively,  relating  not  to  a  separate 
and  independent  subject  of  legislation,  but 
to  branches  of  the  same  general  subject 

[3]  The  title,  like  the  act  Itself,  we  think 
is  sufficient  It  Is  not  misleading,  and  gives 
notice  of  everything  contained  In  the  act 
In  making  the  appropriation  there  is  no 
presumption  that  the  state  will  not  desig- 
nate the  purpose  for  which  it  Is  to  be  used 
and  protect  Itself  against  the  fund  being 
diverted  to  other  purposes.  The  right  to 
do  so  Is  unquestioned,  and  the  title  dis- 
closing the  appropriation  Is  sufficient  notice 
to  Interested  parties  to  put  them  upon  In- 
quiry which  will  result  in  a  disclosure  of 
the  terms  and  conditions  on  which  the  appro- 
priation was  made.  If  therefore  any  person 
was  Interested  in  the  bill,  be  was  bound  to 
know  that  germane  to  the  subject  expressed 
In  the  title  was  the  purpose  for  which  the 
appropriation  was  to  be  used  as  well  as  the 
protection  against  its  misuse.  We  have  re- 
peatedly said  that  the  title  need  not  em- 
body all  the  distinct  provisions!  of  the  bill, 
nor  serve  as  an  index  or  digest  of  its  con- 
tents, but  that  it  is  sufficient  if  the  title  fair- 
ly gives  notice  of  the  real  subject  of  the 
bill,  so  as  reasonably  to  lead  to  an  Inquiry  in- 
to what  is  contained  In  the  body  of  the  bill. 
The  title  to  the  act  of  1909  was  therefore 
not  required  to  embrace,  In  addition  to  the 
one  general  subject  an  Index  to  the  several 
provisions  for  carrying  out  the  purpose  of 
the  appropriation.  It  was  sufficient  to  put 
legislators  and  other  interested  parties  on 
notice  which  would  have  led  to  an  inquiry 
Into  the  contents  of  the  bill.  Nothing  more 
Is  required. 

[4]  We  are  of  the  opinion  that  section  7 
of  article  3  of  the  Constitution,  prohibiting 
the  enactment  of  any  local  or  special  law 
authorizing  the  creation,  extension,  or  Im- 
pairing of  liens,  did  not  prevent  the  passage 
of  the  act  of  1909,  nor  Invalidate  any  of  Its 
provisions.  Mr.  Buckalew,  an  eminent  law- 
yer, and  a  leading  member  of  the  constitu- 
tional convention,  says,  in  his  work  on  the 
Constitution,  that  "this  clause  can  hardly 
apply  to  liens  of  the  state." 

[I]  It  la  a  maxim  of  the  common  law  that 
the  king  Is  not  bound  by  any  statute,  If  he 
be  not  expressly  named  to  be  so  bound.  It 
Is  Inferred,  prima  facie,  that  the  law  made 
by  the  crown,  with  the  assent  of  the  Lords 
and  Commons,  Is  made  for  subjects  and  not 
for  the  crown.  Per  Alderson,  B.,  In  Attor- 
ney General  v.  Donaldson,  10  M.  ft  W.  117, 
122.  The  same  doctrine  applies  to  the 
American  states.  In  Commonwealth  v. 
Baldwin,  1  Watts,  54,  26  Am.  Dec  33,  Chief 


Justice  Gibson  delivering  the  opinion  said, 
inter  alia:  "In  a  monarchy  the  exception 
of  the  sovereign  from  the  operation  of  stat- 
utes in  which  he  is  not  named  is  founded 
in  prerogative;  and  hence  it  Is  supposed 
that  no  such  exemption  can  be  claimed  for 
a  sovereign  constituted  of  the  people  In 
their  collective  capacity.  It  is  certain  that 
so  much  of  the  prerogative  as  appertained 
to  the  king  by  virtue  of  his  dignity  Is  ex- 
cluded by  the  nature  of  our  government 
which  possesses  none  of  the  attributes  of 
royalty;  but  so  much  of  It  as  belonged  to 
him  In  the  capacity  of  parens  patrise,  or 
universal  trustee,  enters  as  much  into  our 
political  compact  as  it  does  into  the  prin- 
ciples of  the  British  constitution.  •  •  • 
Without  pretending  to  fix  its  limits  In  all 
cases,  it  may  be  safely  asserted  that  this 
prerogative  Is  a  principle  of  our  government 
and  a  part  of  the  law  of  the  land."  Mr. 
Justice  Lewis,  speaking  for  the  court  In 
Jones  v.  Tatham,  20  Pa.  398,  411,  said: 
"Words  of  a  statute  applying  to  private 
rights  do  not  affect  those  of  the  state. 
*  *  *  The  general  business  of  the  legis- 
lative power  is  to  establish  laws  for  In- 
dividuals, not  for  the  sovereign;  and,  when 
the  rights  of  the  commonwealth  are  to  be 
transferred  or  affected,  the  intention  must 
be  plainly  expressed  or  necessarily  implied." 
Mr.  Justice  Strong  delivering  the  opinion  In 
Dollar  Savings  Bank  v.  United  States,  19 
Wall.  (86  U.  S.)  227,  22  L.  Ed.  80,  after  say- 
ing that  the  king  was  not  bound  by  any 
act  of  Parliament  unless  he  be  named  therein 
by  special  and  particular  words,  continued: 
"The  rule  thus  settled  respecting  the  British 
crown  Is  equally  applicable  to  this  govern- 
ment and  it  has  been  applied  frequently 
in  the  different  states  and  practically  in  the 
federal  courts.  *  *  *  The  reason  of  the 
rule  which  denies  to  others  the  use  of  any 
other  than  the  statutory  remedy  is  wanting, 
therefore,  In  applicability  to  the  government 
and  the  rule  Itself  must  not  be  extended 
beyond  Its  reason." 

The  established  rules  of  construction  ap- 
plicable to  statutes  apply  also  in  the  con- 
struction of  a  Constitution.  Nicholson  v. 
Thompson,  5  Rob.  (La.)  367 ;  People  v.  May, 
3  Mich.  598 ;  People  v.  Potter,  47  N.  T.  375. 
There  Is  nothing  In  section  7  of  article  3 
that  shows  that  the  trainers  of  the  Consti- 
tution Intended  that  this  section  should  ap- 
ply to  legislation  making  appropriations  by 
the  state  in  separate  acts  for  charitable  or 
educational  purposes,  as  required  by  section 
15  of  the  same  article,  and  therefore  it  falls 
within  the  general  rule  announced  In  the 
above  cases  that  such  legislation  Is  exempt 
from  the  constitutional  prohibition  against 
local  or  special  legislation. 

[6]  It  has  been  tbe  uniform  practice  of 
the  General  Assembly  to  enact  legislation 
authorizing  the  commonwealth  by  such  meth- 
ods to  enforce  Its  claims,  to  collect  Its  debts. 
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and  create  and  enforce  liens.  It  Is  true 
that  most  of  these  acts  are  general,  but 
nevertheless  they  show  that  In  such  legisla- 
tion the  commonwealth  does  not  stand  on  the 
same  footing  as  a  private  suitor,  but  may 
protect  itself  as  It  deems  best  when  dealing 
with  Its  debtor,  or  may  Impose  terms  when 
It  devotes  Its  funds  to  charitable  or  edu- 
cational purposes.  In  the  light  of  such  leg- 
islation and  the  uniform  practice  of  enact- 
ing similar  legislation  on  such  subjects  be- 
fore and  since  the  adoption  of  the  present 
Constitution,  we  cannot  conclude  that  the 
constitutional  provision  was  intended  to  ap- 
ply to  the  state  In  making  appropriations 
of  this  Character.  During  the  very  session 
at  which  the  act  under  consideration  was 
passed,  the  Legislature  in  several  acts  mak- 
ing appropriations  to  charitable  and  educa- 
tional institutions  adhered  to  the  same  prac- 
tice, and  Inserted  provisions  stipulating  the 
use  to  which  the  money  was  to  be  applied 
and  reserving  a  noninterest-bearing  lien  on 
the  property  of  the  institution.  Mr.  Justice 
Agnew,  In  Cronise  v.  Cronise,  54  Fa.  255, 
261,  speaking  of  the  mooted  power  of  the 
Legislature  to  grant  divorces  under  the  Con- 
stitution of  1790,  said:  "The  Constitution 
of  1700  was  framed  in  view  of  this  practice. 
The  continued  exercise  of  the  power  after 
the  adoption  of  the  Constitution  of  1790  can- 
not be  accounted  for,  except  on  the  ground 
that  all  men,  learned  and  unlearned,  be- 
lieved it  to  be  a  legitimate  exercise  of  the 
legislative  power.  This  belief  is  further 
strengthened  by  the  fact  that  no  judicial 
decision  has  been  made  against  it.  Com- 
munis error  faclt  jus  would  be  sufficient  to 
support  it,  but  it  stands  upon  the  higher 
ground  of  contemporaneous  and  continued 
construction  by  the  people  of  their  own  in- 
strument" While  we  are  not  bound  by  the 
legislative  interpretation  of  the  Constitution, 
yet  It  is  entitled  to  weight,  and  strengthens 
our  conviction  that  the  Cramers  of  the  Con- 
stitution did  not  Intend  by  section  7  of  article 
3  to  deprive  the  commonwealth  of  its  right 
to  protect  itself  against  the  diversion  of 
moneys  appropriated  to  charitable  purposes. 

The  state,  when  acting  in  its  sovereign  ca- 
pacity, occupies  a  position  entirely  different 
and  superior  to  that  of  the  citizen.  It  can- 
not be  sued  without  its  consent  The  stat- 
ute of  limitations,  without  it  is  expressly  so 
declared,  cannot  be  invoked  to  defeat  Its 
claim  as  a  creditor.  It  takes  precedence 
over  other  creditors.  It  may  forego  its 
rights  as  a  sovereign  power  and  place  itself 
on  the  same  footing  as  one  of  its  citizens, 
but  unless  the  statutory  language  affecting 
the  subject  so  declares  It  will  not  be  pre- 
sumed. The  state  cannot  be  deprived  of  its 
rights  as  a  sovereign  by  inference;  It  must 
be  done  by  appropriate  constitutional  or 
legislative  action. 

McLeod  v.  Central  Normal  School  Asso- 
ciation, 152  Pa.  575,  583,  25  Ati.  1109,  1112, 


decided  since  the  adoption  of  the  present 
Constitution,  recognizes  the  validity  of  such 
legislation.  There  the  General  Assembly  ap- 
propriated money  and  specified  the  partic- 
ular educational  purpose  to  which  it  was  to 
be  applied  with  a  proviso  for  a  lien  similar 
to  that  In  the  act  under  consideration. 
While  the  constitutionality  of  the  act  In  that 
case  was  not  attacked,  the  court  approved 
the  provision  Imposing  the  lien  and  recog- 
nized Its  validity.  Mr.  Justice  Clark,  de- 
livering the  opinion,  after  saying  that  the 
act  established  the  relation  of  debtor  and 
creditor,  proceeds:  "The  object  and  aim  of 
all  the  legislation  since  1857  has  been  to  give 
the  state  standing  as  a  creditor  against  them 
(Normal  Schools)  In  order  that  In  the  event 
of  any  such  attempted  diversion,  the  state 
might  lay  its  hand  upon  the  property  for  its 
own  indemnification."  The  same  purpose  Is 
manifest  in  the  act  under  consideration.  It 
appropriates  the  money  for  the  specific  char- 
itable use  and  establishes  the  relation  of 
debtor  and  creditor  between  the  hospital  and 
the  state  so  that  the  purpose  of  the  appro- 
priation may  be  made  effective  and  the  fund 
cannot  be  diverted  to  any  other  purpose. 
It  was  not  an  absolute  and  unconditional 
gift  but  one  conditioned  that  the  hospital 
should  continue  to  use  the  money  for  the 
designated  purpose  or  It  should  be  repaid  to 
the  state.  The  hospital  takes  the  appropri- 
ation cum  onere,  and,  when  it  fails  to  use 
the  fund  for  the  purpose,  it  as  a  debtor, 
must  repay  the  money  to  the  creditor. 

[7]  If,  however,  the  contention  of  the  ap- 
pellee be  correct  that  the  provision  for  a 
lien  on  the  premises  of  the  hospital  is  un- 
constitutional and  void,  we  see  no  escape 
from  the  conclusion  that  the  whole  act  must 
fall  and  that  the  hospital  has  no  right  to 
any  part  of  the  appropriation.  The  first 
section  of  the  act  makes  the  appropriation, 
the  second  section  prevents  the  payment  of 
any  part  of  the  fund  until  the  managers  of 
the  hospital  have  certified  that  exclusive 
of  state  aid  $325,000  have  been  expended  on 
the  building,  and  section  3  provides  that  no 
part  of  the  appropriation  shall  be  available 
until  the  managers  give  an  obligation  to  the 
state  that  the  building  shall  not  be  aban- 
doned or  converted  to  a  private  use,  and 
providing  that  the  appropriation  shall  be  a 
noninterest-bearing  lien  on  the  premises. 
These  are  dependent  provisions,  and  are  in 
no  sense  separate  and  independent  of  each 
other.  It  cannot  be  doubted  that  the  Leg- 
islature would  not  have  made  the  appro- 
priation had  it  not  been  for  the  protection 
against  the  diversion  of  the  fund  to  other 
than  charitable  purposes.  The  object  of  the 
legislation  as  disclosed  by  its  terms  was  to 
appropriate  the  fund,  not  to  private  uses  or 
purposes,  but  to  the  charity  represented  by 
the  hospital.  This  manifestly  appears  from 
the  condition  that  the  appropriation  shall 
not  be  available  until  the  Bum  of  $325,000- 
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had  been  expended  on  the  building,  and  the 
provision  in  the  act  against  the  diversion  of 
the  fnnd  to  any  other  purpose  than  that  au- 
thorized by  the  hospital's  charter.  The 
"compensation  for  or  the  inducement  to" 
make  the  appropriation  was  the  provision 
that  it  should  be  applied  to  no  other  purpose 
than  the  charity  represented  by  the  hospital 
which  was  secured  by  the  obligation  and  the 
lien.  The  several  provisions,  including  the 
one  creating  the  lien,  are  therefore  dependent 
and  connected,  and  show  that  the  Legislature 
Intended  them-  to  be  read  together  as  a 
whole,  and  that,  if  the  provisions  protecting 
the  fund  against  diversion  could  not  be  car- 
ried into  effect,  the  hospital  should  not  have 
the  appropriation. 

[I]  If  therefore  the  provision  for  the  lien 
falls,  the  appropriation  falls.  This  is  the 
settled  rule  of  statutory  interpretation  appli- 
cable in  such  cases.  1  Lewis'  Sutherland  on 
Stat.  Const  |  298.  In  Bothermel  v.  Mey- 
erle,  136  Pa.  260,  265,  20  Atl.  683,  587  (9  L 
R.  A.  366),  Mr.  Justice  Clark,  speaking  for 
the  court,  says:  "If  the  part  (of  the  stat- 
ute) which  is  unconstitutional  in  its  opera- 
tion is  Independent  of,  and  readily  separable 
from,  that  which  Is  constitutional,  so  that 
the  latter  may  stand  by  Itself,  as  the  reason- 
able and  proper  expression  of  the  legislative 
will,  it  may  be  sustained  as  such ;  but,  If 
the  part  which  Is  void  is  vital  to  the  whole, 
or  the  other  provisions  are  so  dependent 
upon  it,  and  so  connected  with  it,  that  it 
may  be  presumed  the  Legislature  would  not 
have  passed  one  without  the  other,  the  whole 
statute  is  void."  Chief  Justice  Shaw,  deliv- 
ering the  opinion  in  Warren  v.  Mayor  of 
Charlestown,  2  Gray  (68  Mass.)  84,  99,  says: 
"If  they  (the  parts  of  the  act)  are  bo  mu- 
tually connected  with  and  dependent  on  each 
other,  as  conditions,  considerations,  or  com- 
pensations for  each  other,  as  to  warrant  a 
belief  that  the  Legislature  intended  them  as 
a  whole,  and  that,  if  all  could  not  be  car- 
ried into  effect,  the  Legislature  would  not 
pass  the  residue  independently,  and  some 
parts  are  constitutional,  all  the  provisions 
which  are  thus  dependent,  conditional,  or 
connected  must  fall  with  them."  This  is 
quoted  and  approved  by  Chief  Justice  Puller 
delivering  the  opinion  of  the  Supreme  Court 
of  the  United  States  in  Pollock  v.  Farmers' 
Loan  &  Trust  Co.,  168  U.  S.  601,  635,  15 
Sup.  Ct  912,  39  L.  Ed.  1108.  Marshall,  J., 
delivering  the  opinion  in  Gilbert  Arnold  Land 
Company  v.  Superior,  91  Wis.  353,  357,  64 
N.  W.  999,  1000,  says:  "If  the  void  part  of 
the  act  is  the  compensation  for  or  the  In- 
ducement to  the  valid  portion,  so  that,  look- 
ing at  the  whole  act,  It  Is  reasonably  clear 
that  the  legislative  body  would  not  have  en- 
acted the  valid  portion  alone,  then  the  whole 
act  will  be  held  Inoperative  and  void." 

[I]  It  follows  that  article  3,  §  7,  has  no 
application  to  the  act  of  1909,  and   that 


therefore  the  provision  in  the  act  creating 
a  lien  for  the  money  appropriated  Is  a  valid 
exercise  of  the  legislative  power,  and  the 
lien  thus  created  Is  effective.  This  lien  is 
prior  to  the  mortgage  given  to  secure  the 
bonds  which  are  the  subject  of  this  litiga- 
tion, and  therefore,  in  accordance  with  the 
stipulation  of  the  parties,  the  court  below 
should  have  entered  Judgment  for  the  de- 
fendant. 

The  Judgment  of  the  court  below  Is  re- 
versed, and  Judgment  is  now  entered  for  the 
defendant 


COMMONWEALTH  v.  UNION  TRUST  CO. 
OF   PITTSBURGH. 

(Supreme  Court  of  Pennsylvania.     July  2, 
1912.) 

L  Taxation  (|  371%*) — Assessment— Trust 

Companies. 

The  report  required  by  Act  June  13,  1907 
(P.  L.  640),  to  be  filed  by  a  trust  company  is 
intended  to  furnish  the  basis  for  fixing  the  tax- 
able value  of  the  shares  of  stock,  but  is  not 
conclusive  on  the  auditor  general;  and  if  he 
is  not  satisfied  with  its  correctness  he  should 
inquire  further  and  make  settlement  of  the  ac- 
tual value  of  the  stock  as  shown  by  the  facts. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  §  619 ;   Dec.  Dig.  f  371%.*] 

2.  Taxation  (§  317*)  —  Assessment  —  Duties 
of  Auditob  General. 

Act  Feb.  11,  1895  (P.  L.  4),  tranferring 
supervisory  duties  in  matters  relating  to  bank- 
ing institutions  from  the  auditor  general  to  the 
commissioner  of  banking,  does  not  change  the 
duties  of  the  auditor  general  in  matters  of  tax- 
ation, but  in  such  matters  he  exercises  his  own 
functions  without  reference  to  the  acts  of  the 
commissioner  of  banking  relating  to  the  super- 
vision and  regulation  of  banking  institutions, 
and  is  not  bound  by  the  rules  and  regulations 
of  the  banking  department 

[Ed.  Note. — For  other  cases,  "see  Taxation, 
Cent  Dig.  I!  525,  526 ;   Dec  Dig.  J  317.*] 

3.  Taxation   (§  371%*)— Assessment— Trust 
Companies. 

Where  the  return  of  a  trust  company,  on 
settlement  of  an  account  for  taxes,  appraises 
the  value  of  its  shares  of  capital  stock  at  $20,- 
097,466.50,  but  the  return  shows  that  the  com- 
pany appraised  securities  representing  undi- 
vided profits  at  their  cost  while  their  reported 
value  in  the  tax  year  was  greatly  in  excess  of 
the  cost,  and  the  company  recognized  the  dif- 
ference as  a  reserve  account,  the  auditor  gen- 
eral may  fix  the  higher  value  upon  such  se- 
curities as  a  basis  for  ascertaining  the  actual 
value  of  the  shares  for  taxation. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  f  619;   Dec  Dig.  |  371%.*] 

Appeal  from  Court  of  Common  Pleas, 
Dauphin  County. 

Proceedings  by  the  Commonwealth  against 
the  Union  Trust  Company  of  Pittsburgh. 
Appeal  from  settlement  of  account  by  the 
Auditor  General  and  State  Treasurer  for 
taxation  of  the  capital  stock  of  defendant. 
From  a  Judgment  for  defendant  on  case  stat- 
ed, plaintiff  appeals.  Reversed  and  remitted, 
with  directions. 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  &  Am.  Dig.  Key-No.  Series  &  Rep'r  Indexes 
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Argued  before  FELL,  O.  X,  and  BROWN, 
MESTREZAT,  POTTBK,  ELKIN,  STEW- 
ART, and  MOSCHZISKER,  JJ. 

Wm.  M.  Hargest,  Asst  Deputy  Atty.  Gen., 
and  John  C.  Bell,  Atty.  Gen.,  for  appellant 
Samuel  McClay  and  Reed,  Smith,  Shaw  & 
Beal,  all  of  Pittsburgh,  for  appellee. 

ELKIN,  J.  The  question  Involved  In  this 
case  relates  to  the  taxation  of  the  shares  of 
stock  of  a  trust  company  under  the  act  of 
June  13,  1907  (P.  L.  640).  This  act  was  in- 
tended to  put  trust  companies  upon  practi- 
cally the  same  basis  as  banking  Institutions 
for  the  purpose  of  taxation.  Bank  stocks 
are  taxed  under  the  act  of  July  15,  1897  (P. 
L.  292),  and  the  method  of  ascertaining  and 
fixing  the  value  of  shares  by  this  act  was 
adopted  by  the  Legislature  in  the  act  of 
1907,  as  applied  to  title  insurance  and  trust 
companies.  The  act  of  1907  provides  that 
"the  value  of  each  share  of  stock  to  be  ascer- 
tained and  fixed  by  adding  together  so  much 
of  the  capital  stock  paid  in,  the  surplus,  and 
undivided  profits  as  is  not  invested  in  the 
shares  of  stock  of  corporations  liable  to  pay 
to  the  commonwealth  a  capital  stock  tax  or 
tax  on  shares,  and  dividing  this  amount  by 
the  number  of  shares  of  such  title  insurance 
or  trust  company,  and  pay  said  tax  into  the 
state  treasury,  on  or  before  the  first  day  of 
March  In  each  year,  the  shares,  and  so  much 
of  the  capital  stock,  surplus,  profits  and  de- 
posits of  such  company  as  shall  not  be  in- 
vested in  real  estate,  shall  be  exempt  from 
all  other  taxation  under  the  laws  of  this 
commonwealth."  In  the  present  case  the  ap- 
pellee company  filed  its  report  in  the  office 
of  the  auditor  general  In  February,  1909, 
appraising  the  value  of  its  shares  at  $20,- 
097,466.50,  and  elected  to  pay  and  did  pay  to 
the  state  treasurer  five  mills  on  the  value 
of  the  shares  so  appraised  by  Its  own  officers 
prior  to  March  X,  1909.  By  so  doing  appellee 
was  entitled  to  a  deduction  for  so  much  of 
its  capital,  surplus,  and  profits  as  was  invest- 
ed In  shares  of  stock  of  other  corporations 
liable  to  pay  a  capital  stock  tax  or  tax  on 
shares,  and  to  claim  an  exemption  from  all 
other  taxation  upon  its  capital  stock,  sur- 
plus, profits,  and  deposits  not  Invested  in 
real  estate.  The  Legislature  evidently  in- 
tended to  tax  shares  of  stock  in  banks  and 
trust  companies  for  state  purposes,  and  to 
set  at  rest  the  somewhat  mooted  question 
whether  the  deposits  of  such  Institutions 
Invested  in  personal  securities  should  be  sub- 
ject to  local  taxation  like  moneys  at  inter- 
est in  the  hands  of  individuals.  Banks  and 
trust  companies,  under  the  acts  of  1897  and 
1907,  by  paying  a  state  tax  upon  the  value 
of  their  shares  to  be  ascertained  as  provided 
In  these  acts,  are  relieved  from  local  taxa- 
tion; and  this  fact  must  be  given  due  con- 
sideration in  determining  what  the  Legisla- 
ture Intended  by  providing  that  the  value  of 
each  share  shall  be  fixed  by  adding  together 


the  amount  of  capital  stock  paid  In,  the  sur- 
plus, and  undivided  profits,  and  dividing  this 
amount  by  the  number  of  shares. 

[1]  The  contention  of  the  commonwealth 
is  that  the  capital  paid  in,  the  surplus,  and 
undivided  profits  represent  all  the  property 
and  assets  of  the  trust  company  over  and 
above  Its  liabilities,  and  that  It  is  the  duty 
of  the  auditor  general  to  ascertain  and  fix 
this  value  for  the  purpose  of  determining  the 
taxable  value  of  the  shares.    On  the  other 
hand,  It  is  argued  with  great  force  by  the 
learned  counsel  for  appellee  that  the  power 
of  the  auditor  general  is  limited  by  the  act 
of  1907  to  the  exercise  of  his  right  to  ascer- 
tain the  correctness  of  the  report  submitted 
by  the  company,  showing  capital   paid    in, 
surplus,  and  undivided  profits,  and,  if  found 
to  be  correct,  add  them  and  divide  the  total 
by  the  number  of  shares  outstanding.    This 
theory  would  make  the  auditor  general  a 
ministerial  officer  with  practically  no  power 
in  the  settlement  of  taxes  against  trust  com- 
panies, except  to  Bee  that  the  addition  and 
division  of  their  officers  were  correct    This 
is  clearly  an  erroneous  view  of  the  powers 
and   duties   of  taxing  officers.     The  report 
which  the  act  requires  a  trust  company   to 
make  Is  intended  to  furnish  a  basis  upon 
which  the  auditor  general  shall  fix  the  taxa- 
ble value  of  the  shares,  but  It  is  not  conclu- 
sively binding  upon  him.    He  may  or  may 
not  be  satisfied  with  Its  correctness,  and  If 
he  Is  not  it  is   his   duty  to  make   further 
inquiry.     In  the  present  case  the  auditor 
general  was  not  satisfied  with  the  appraised 
value  of  the  shares  submitted  by  the  officers 
of  the  company,  and  from  data  contained  in 
the  report  filed  he  proceeded  to  settle   an 
account  by  Increasing  the  total  value  of  all 
the  shares  to  $22,151,415.80.    That  he  had 
the   power   to   Increase   the    value   of   the 
shares,  if  the  facts  warranted  it  there  can 
be  no  doubt    To  hold  otherwise  would  mean 
that  the  corporation  subject  to  the  tax  is 
vested  with  the  power  to  appraise  the  value 
of  shares,  and  that  the  taxing  officer  had  no 
duty  to.  perform,  except  to  solve  a  very  sim- 
ple problem  in  arithmetic.     Nothing  of  this 
kind  was  Intended  by  the  act  of  1907,  and 
no  reasonable  Interpretation  of  its  language 
warrants  such  conclusion.    The  power  to  as- 
certain and  fix  the  taxable  value  of  shares 
is  vested  In  the  auditor  general,  but  It  must 
be  exercised  in  the  manner  prescribed  by 
law.    He  cannot  act  arbitrarily  without  re- 
gard to  the  facts,  or  without  sufficient  data 
upon   which  to  base  his  conclusions.     He 
must  also   fojlow  the  statutory  method  In 
determining  the  taxable  value  of  the  shares. 
This  means,  In  the  present  case,  that  the 
actual  value  of  each  share  must  be  deter- 
mined upon  the  basis  of  the  capital  paid  in, 
surplus,  and  undivided  profits;   but  It  does 
not  mean  that  the  auditor  general  must  ac- 
cept the  book  value,  or  any  other  value,  re- 
ported  by  the  officers  of  the  company,  as 
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final  and  conclusive  in  determining  the  tax- 
able value  of  the  shares.  Ordinarily  it  may 
be  assumed  that  the  value  of  the  shares  re- 
ported by  the  company  would  be  a  fair  ap- 
proximation of  their  actual  value,  and,  no 
doubt,  in  most  instances  would  be  satisfac- 
tory to  the  auditor  general;  but  if  he  has 
reason  to  believe  that  the  value  of  the  cap- 
ital paid  in,  surplus,  and  undivided  profits  is 
greater  than  the  amount  reported,  it  Is  his 
duty  to  inquire  and  make  settlement  up- 
on the  basis  of  the  actual  value  as  shown  by 
the  facts. 

[2]  It  Is  argued  for  appellee  that  the  power 
to  direct  what  shall  constitute  surplus  and 
undivided  profits  is  exclusively  vested  in  the 
commissioner  of  banking  by  the  act  of  1895, 
and  that  the  auditor  general  is  bound  in  this 
respect  by  the  rules  and  regulations  of  the 
banking  department  We  cannot  accept  this 
view  of  the  law.  It  is  true  that  prior  to  the 
creation  of  the  banking  department  the  audi- 
tor general  exercised  certain  supervision  in 
matters  pertaining  to  banking  institutions, 
and  that  all  of  these  duties,  except  those 
relating  to  taxation,  were  transferred  to  the 
commissioner  of  banking  by  the  act  of  1895. 
The  power  of  taxation  was  reserved  to  the 
auditor  general  when  the  other  powers  and 
duties  formerly  Imposed  upon  this  officer 
were  vested  In  the  commissioner  of  banking. 
The  act  of  February  11, 1895  (P.  I*  4),  in  nc 
way  Interfered  with  the  power  of  taxation  to 
be  exercised  by  the  auditor  general,  who,  In 
the  performance  of  his  duties  In  this  respect, 
exercises  his  own  functions  without  reference 
to  what  the  commissioner  of  banking  may 
do  in  matters  pertaining  to  the  supervision 
and  regulation  of  the  business  of  banking 
institutions.  In  the  exercise  of  his  powers 
the  auditor  general  Is  not  bound  by  the 
rules  and  regulations  of  the  banking  depart- 
ment The  provision  in  the  act  of  1895  re 
latlng  to  visitorlal  power  has  no  reference  to 
taxation,  which  In  express  terms  was  reserv- 
ed to  the  auditor  general  when  other  powers 
were  transferred. 

.  [1]  This  brings  us  to  the  consideration  of 
the  only  question  in  the  case  about  which 
there  can  be  any  doubt  and  that  Is:  How 
shall  the  auditor  general  determine  what  is 
the  actual  value  of  the  capital  paid  In,  the 
surplus,  and  the  undivided  profits?  If  each 
of  these  elements  of  value  was  represented 
by  cash  on  hand,  the  question  would  be  of 
easy  solution,  but  In  the  conduct  of  a  bank- 
ing business  this  rarely,  If  ever,  happens; 
or  If  the  funds  were  invested  in  securities 
worth  their  face  value  no  difllculty  would 
arise.  But  where,  as  in  the  present  case, 
good  securities  were  purchased  for  much  less 
than  their  face  value  for  Investment  account 
and  carried  as  such,  a  different  question  is 
presented.  The  act  of  1907  is  a  revenue  stat- 
ute, and  in  the  Interpretation  of  its  provi- 
sions this  thought  should  be  kept  in  mind. 


Technical  or  etymological  definitions  of 
words  are  of  little,  If  any,  help  in  determin- 
ing what  the  legislative  language  means  In 
a  revenue  statute;  and  for  this  reason  the 
cases  cited  by  appellee  on  the  question  of 
what  constitutes  undivided  profits  are  not 
convincing  authorities  under  the  facts  of  the 
present  case.  Some  one  must  ascertain  and 
fix  the  value  of  capital  paid  in,  surplus,  and 
undivided  profits  in  order  to  determine  the 
value  of  the  shares;  otherwise  there  would 
be  no  basis  for  taxation.  The  report  requir- 
ed to  be  filed  by  a  trust  company  under  the 
act  of  1907  is  the  first  step  taken,  but  It  is 
only  a  means  to  an  end;  the  end  being  to 
ascertain  the  actual  value  of  the  shares  by 
the  auditor  general,  whose  duty  as  an  ac- 
counting officer  requires  him  to  make  the 
settlement  and  collect  the  tax.  He  is  not 
required  to  accept  the  value  placed  upon 
the  securities  carried  as  undivided  profits  by 
officers  of  the  trust  company,  and  may  fix 
such  value  upon  these  securities  or  Invest- 
ments as  the  facts  warrant  This  Is  what  was 
done  in  the  present  case  by  the  auditor  gen- 
eral, and  we  think  the  facts  were  sufficient 
to  sustain  the  valuation.  The  report  shows 
that  the  appellee  company  considered  the  se- 
curities worth  what  the  auditor  general  found 
their  value  to  be;  and  it  looks  like  a  mere 
quibble  In  the  administration  of  tax  laws  to 
say  that  securities  representing  undivided 
profits  should  be  taxed  at  $2,000,000  less 
than  their  reported  value  In  the  tax  year,  be- 
cause the  trust  company  had  made  a  good 
bargain  in  purchasing  them  for  less  than 
their  face  value.  That  the  appellee  consid- 
ered the  securities  representing  undivided 
profits  worth  their  appraised  value  Is  shown' 
by  what  was  done  by  carrying  on  the  books 
as  a  reserve  account  the  difference  between 
cost  and  actual  value,  which  valuation  the 
auditor  general  adopted.  Nothing  said  in 
Commonwealth  v.  Mortgage  Trust  Co.,  227 
Pa.  163,  76  Atl.  5,  was  intended  to  announce 
any  different  rule  for  the  valuation  of  shares 
In  companies  of  the  kind  Involved  In  the 
case  at  bar. 

Judgment  reversed  and  record  remitted, 
with  directions  to  enter  Judgment  upon  the 
valuation  of  the  shares  as  fixed  by  the  audi- 
tor general. 


WHITE  v.  PROVIDENT  LIFE  &  TRUST  CO. 

(Supreme  Court  of  Pennsylvania.     Oct  14. 
1912.) 

Insubance  (1 59*)— Mutual  Insurance  Cox- 
pant— Division  of  Psoitis. 

Where  a  life  insurance  company  charter 
provides  that  the  net  profits  shall  be  divided 
pro  rata  among  the  policy  holders,  as  the  di- 
rectors may  determine,  and  it  has  accumulated 
a  large  surplus,  the  directors  are  bound  to  as- 
certain and  pay  over  their  equitable  proportion 
of  the  surplus. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  8f  47,  77;  Dec  Dig.  |  59.*] 
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Appeal  from  Court  of  Common  Pleas,  Phil- 
adelphia County. 

Bill  by  J.  Brlnton  White  against  the  Prov- 
ident Life  &  Trust  Company.  From  a  decree 
dismissing  the  bill,  plaintiff  appeals.  Re- 
versed. 

The  bill  averred  that  the  plaintiff  had  tak- 
en out  two  policies  of  life  insurance  in  the 
defendant  company,  one  for  $10,000  on  No- 
vember 28,  1871,  and  the  other  for  $5,000  on 
January  18,  1889.  The  first  ran  for  38  years 
and  matured  on  November  28,  1909.  The  sec- 
ond ran  for  20  years  and  matured  on  Janu- 
ary 18,  1909.  The  plaintiff  set  up  that  the 
defendant  was  required,  under  its  charter,  to 
divide  equitably  and  ratably  all  the  net  prof- 
its derived  from  its  life  insurance  business 
among  the  holders  of  the  policy;  that  at 
maturity  of  his  policy  the  defendant  had 
about  $8,000,000  of  surplus,  of  which  plain- 
tiff's proportionate  share  would  be  on  the 
two  policies  about  $2,250,  but  that  defend- 
ant had  offered  him  less  than  $640.  The  de- 
fendant filed  an  answer  in  which  it  denied 
that  the  plaintiff  was  entitled  to  any  other 
share  or  part  than  that  offered  to  him.  The 
court  dismissed  the  bill.  The  plaintiff  made, 
inter  alia,  the  following  requests  for  findings 
of  fact:  "(4)  The  company  never  attempted 
at  the  time  of  the  expiration  of  the  plaintiff's 
policies  to  ascertain,  determine,  and  report 
the  net  profits  which  had  been  derived  from 
the  business  of  life  insurance  during  the  cur- 
rency of  his  policies,  nor  did  it  equitably  or 
ratably  divide  the  same,  or  attempt  to  make 
any  division  thereof.  It  Is  claimed  that  he 
was  only  entitled  to  receive  such  amount  as 
it  saw  fit  to  pay  over  to  him  as  profits, 
without  any  such  ascertainment,  determina- 
tion, or  reports."  Answer:  "Declined."  "(13) 
The  so-called  'surplus  or  contingency  reserve' 
was  an  amount  of  profits  at  the  time  the  two 
policies  in  controversy  matured."  Answer: 
"Declined." 

Plaintiff  presented  the  following  requests 
for  conclusions  of  law:  "(1)  As  no  account 
was  ever  rendered  to  the  plaintiff  by  the  de- 
fendant corporation  of  the  amount  of  net 
profits  realized  at  the  time  of  the  maturity  of 
the  policies,  It  is  the  duty  of  the  company  to 
render  such  an  account,  and  an  account  there- 
of is  decreed."  Answer:  "Declined."  "(2) 
It  was  the  duty  of  the  company  at  the  time 
of  maturity  of  the  policies  in  question  to  as- 
certain and  determine  the  amount  of  net 
profits  of  the  corporation  at  that  time  and 
to  pay  over  to  the  plaintiff  an  equitable  and 
ratable  portion  thereof."  Answer:  "De- 
clined." "(4)  The  corporation  had  no  right, 
by  resolution,  arbitrarily  to  determine,  years 
before  the  maturity  of  the  policies,  that  the 
plaintiff  should  receive  a  certain  fixed  per- 
centage when  the  same  matured,  and  should 
receive  nothing  further  from  the  company 
outside  of  the  amount  of  his  policy."  An- 
swer: "Declined."  "(6)  The  corporation  de- 
fendant had  no  right  to  deduct  from  its  prof- 


its earned  at  the  time  of  maturity  of  the  pol- 
icies in  question  any  sum  to  cover  a  future 
increase  of  death  rate  or  a  future  deprecia- 
tion of  value  of  the  securities."  Answer: 
"Declined."  "(9)  The  plaintiff  is  entitled  to 
a  decree  ordering  the  corporation  to  account 
to  him  for  the  net  profits  derived  from  its 
business  of  life  Insurance  up  to  the  time  of 
the  maturity  of  his  policies,  and  to  pay  over 
to  him  his  equitable  and  ratable  proportion 
thereof."    Answer:   "Declined." 

Argued  before  FELL,  C.  J.,  and  BROWN, 
POTTER,    ELKIN,  and  STEWART,  JJ. 

John  O.  Johnson  and  William  White,  Jr., 
both  of  Philadelphia,  for  appellant  H.  Gor- 
don McCouch,  of  Dickson,  and  Beitler  & 
McCouch,  Charles  E.  Morgan,  and  Joseph  B. 
Townsend,  Jr.,  all  of  Philadelphia,  for  ap- 
pellee. 

POTTER,  J.  The  plaintiff  la  a  policy 
holder  in  the  defendant  company.  Be  car- 
ried to  maturity  two  endowment  policies, 
one  for  $10,000  taken  out  November  28, 1871, 
which  ran  for  38  years,  and  became  payable 
November  28,  1909.  The  other  policy  was 
for  $5,000,  taken  out  January  18,  1889,  ran 
for  20  years,  and  became  payable  January 
18,  1909. 

As  appears  from  its  charter,  the  defendant 
company  Is  authorized  to  carry  on  not  only 
the  business  of  life  insurance,  but  also  thai 
of  a  trust  company,  and  to  receive  deposits 
of  money  and  other  property  and  to  act  as 
trustee,  guardian,  executor,  administrator, 
eta  But  the  charter  contemplates  that  its 
life  insurance  business  shall  be  conducted 
separate  and  apart  from  its  other  business, 
and  upon  a  purely  mutual  basis.  The  stock- 
holders of  the  company  as  such  are  to  derive 
no  profit  from  the  insurance  business.  The 
act  of  February  18,  1869  (P.  L.  194),  which 
is  a  supplement  to  the  act  of  incorporation, 
provides :  "That  all  the  net  profits  to  be  de- 
rived from  the  business  of  life  insurance, 
after  deducting  the  expenses  of  the  compa- 
ny, shall  be  divided  pro  rata  among  the 
holders  of  the  policies  of  such  life  insurance, 
equitably  and  ratably,  as  the  directors  of 
said  company  shall  and  may,  from  tune  to 
time,  ascertain,  determine,  and  report  the 
same  for  division."  The  term  "net  profits," 
as  applied  to  the  business  of  life  Insurance, 
is  not  strictly  accurate,  but  its  use  by  the 
framers  of  the  law  waa  evidently  meant  to 
apply  to  such  funds  as  might  arise  from  the 
receipts  of  the  company  in  excess  of  the  cost 
of  doing  business,  and  of  the  maintenance  of 
a  reserve  fund,  which  will  provide  for  the 
payment  of  claims  on  account  of  deaths,  or 
the  maturing  of  the  policies.  The  surplus  is 
a  fund  entirely  apart  from  the  reserve.  The 
solvency  of  the  company  depends  upon  main- 
taining the  Integrity  of  the  reserve  fund, 
but  the  surplus  may  be  distributed  without 
In  any  way  affecting  the  ability  of  the  com- 
pany to  meet  its  obligations  upon  Its  policies 
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as  they  mature.  When,  therefore,  the  law 
requires  all  the  net  profits  to  be  divided  pro 
rata  among  the  policy  holders,  it  obviously 
refers  to  items  of  surplus.  These  items  arise 
from  savings  upon  the  assumed  rate  of  mor- 
tality, from  the  excess  of  interest  received 
over  the  assumed  rate,  from  the  loading  for 
expenses,  and  the  gains  from  lapsed  and  sur- 
rendered policies.  All  such  items,  we  under- 
stand, go  to  make  up  the  surplus  or  the  so- 
called  net  profits  of  the  business,  and  It  Is 
from  this  source  that  all  so-called  dividends 
and  returns  to  the  policy  holders,  In  excess 
of  the  face  of  the  policy,  are  made. 

In  the  present  case  it  appears  that,  upon 
the  date  of  the  maturity  of  the  plaintiff's 
policies,  the  defendant  company  had,  in  ad- 
dition to  its  lawful  reserve,  a  surplus  fund 
of  nearly  $8,000,000.  The  plaintiff  claims 
that  under  the  law  it  became  the  duty  of  the 
directors  to  ascertain  and  report  the  pro 
rata  share  of  this  surplus,  which  was  due  to 
him  under  his  policies,  under  an  equitable 
and  ratable  division  of  the  surplus.  He  al- 
leges that  the  directors  refused  to  give  him 
a  statement  of  his  proportionate  share  of  the 
surplus,  or  to  pay  him  his  pro  rata  share, 
and  he  therefore  filed  this  bill  for  an  ac- 
counting. The  answer  filed  on  behalf  of  the 
company  admitted  that  the  appellant  was 
the  holder  of  the  policies  maturing  as  alleg- 
ed In  the  bill;  that  under  its  charter  the 
company  was  required  to  divide  among  the 
policy  holders  the  profits  from  insurance  as 
set  out  in  the  bill ;  and  that  its  surplus  was 
about  $8,000,000.  But  that  appellant  was 
entitled  to  anything  more  than  had  been  of- 
fered and  paid  to  him  without  prejudice  was 
denied.  It  was  further  asserted  that  the 
action  of  the  directors  in  dividing,  or  in  re- 
fusing to  divide,  the  surplus  was  not  subject 
to  review  or  modification  by  the  court  Up- 
on issue  joined,  the  case  was  heard  in  the 
court  below,  and  it  was  held  that  the  appel- 
lant was  not  entitled  to  the  relief  for  which 
he  prayed,  and  that  the  bill  should  be  dis- 
missed. No  opinion  was  filed.  Exceptions 
filed  by  the  plaintiff  to  the  findings  of  the 
trial  judge  were  overruled,  and  a  decree  was 
entered  dismissing  the  bill.  Plaintiff  has  ap- 
pealed, and  assigns  for  error  the  overruling 
of  various  exceptions  filed  In  his  behalf,  and 
the  entry  of  the  final  decree. 

The  law  clearly  directs  that  the  net  profits 
are  to  be  divided  among  the  policy  holders, 
equitably  and  ratably,  and  it  clearly  contem- 
plates that  the  directors  shall  from  time  to 
time  ascertain,  determine,  and  report  what 
such  an  equitable  division  should  be.  It  ap- 
pears from  the  testimony  of  the  president  of 
the  company,  Mr.  Wing,  that,  when  appel- 
lant's policies  matured  in  1909,  no  attempt 
was  made  to  ascertain  in  any  accurate  way 
the  amount  of  net  profits  then  subject  to 
equitable  division,  or  to  fix  the  amount  of 
his  proportionate  share  thereof.  All  that 
was  done  with  respect  to  the  matter  was  un- 
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der  the  terms  of  a  general  resolution  passed 
by  the  board  early  in  the  year,  declaring  a 
dividend  of  one-tenth  of  1  per  cent  on  the 
face  of  maturing  endowment  policies,  for 
each  full  year  from  the  date  of  the  policy  to 
its  maturity.  Similar  action  was  taken  each 
year  from  1906.  Mr.  Wing  testified  that  at 
the  close  of  the  year  1908  the  reserve  held 
by  the  company,  computed  by  the  standards 
of  the  Insurance  department  of  Pennsylva- 
nia, being  the  sum  necessary  to  reinsure  all 
risks,  was  $57,000,312.  In  addition,  the  com- 
pany had  a  surplus  or  contingent  reserve  of 
$7,831,007.86.  He  further  testified  that  there 
was  no  disposition  to  dispute  the  fact  that 
this  so-called  surplus  or  contingent  reserve 
belongs  to  the  policy  holders,  when  the  di- 
rectors can  determine  in  what  proportion  it 
shall  be  divided.  The  witness  stated  that 
the  percentage  allotted  to  endowment  poli- 
cies, one-tenth  of  1  per  cent  a  year,  upon  the 
face  of  the  policy,  had  remained  the  same 
since  1906.  It  was,  he  said,  an  effort  on  the 
part  of  the  company  to  recognize  that  there 
was  something  due  to  a  man  withdrawing  in 
that  way.  On  cross-examination  Mr.  Wing 
said  that  the  dividend  of  one-tenth  of  1  per 
cent  for  each  year  of  the  life  of  the  matur- 
ing policies  was  an  arbitrary  figure  fixed 
without  any  special  calculation.  The  reso- 
lution of  the  board  of  directors  was  made  in 
such  a  way  that  the  longer  the  policy  had 
run  the  more  the  policy  holder  got  On  re- 
examination the  witness  said  that  if  the 
company  had  reinsured  its  risks  the  surplus 
fund  of  $7,831,007.86  would  not  have  gone  to 
the  stockholders  of  the  defendant  company, 
but  he  said  that  he  had  .never  taken  up  the 
subject  of  its  division.  Appellant  contends 
that  the  amount  which  the  directors  thus  ar- 
bitrarily allotted  to  him  was  not  based  up- 
on any  reasonable  calculation  as  to  the 
amount  of  his  share  in  the  net  profits,  and 
did  not  therefore  constitute  such  an  equi- 
table and  ratable  division  of  the  profits  as 
is  contemplated  by  the  terms  of  the  charter 
of  the  defendant  company. 

[1]  In  the  face  of  the  clear  mandate  of 
the  law  requiring  all  the  net  profits  to  be 
divided  pro  rata  among  the  policy  holders, 
we  are  unable  to  see  how  the  directors  can 
justify  their  failure  to  ascertain  and  adopt 
a  method  which  would,  with  at  least  approx- 
imate accuracy,  distribute  the  profits  equi- 
tably and  ratably  as  required  by  the  act  of 
assembly.  While  much  must  be  left  to  the 
discretion  and  Judgment  of  the  directors  in 
such  matters,  yet  it  is  a  discretion  which 
must  be  legally  exercised.  In  Grange  v.  In- 
surance Co.,  235  Pa.  320,  330,  84  AU.  392,  395, 
we  said:  "We  have  no  hesitation  In  saying 
that  whenever  a  proper  case  is  made  out  » 
policy  holder  is  entitled  to  an  account  and  Is 
not  to  be  dismissed  with  the  statement  that 
he  is  bound  by  the  action  of  the  trustees  of 
the  company."  In  that  case  the  policy  pro- 
vided that  the  accumulated  surplus  should 
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be  "apportioned:  equitably"  among  the  poli- 
cies completing  the  designated  period  of  pay- 
ment of  premiums.  The  directors  of  the 
company,  under  guidance  of  calculations 
made  by  the  actuary,  made  an  apportion- 
ment which  was  claimed  by  the  company 
to  be  equitable,  and  it  was  held  that  the 
plaintiff  had  failed  to  show  that  it  was  not 
so.  But  in  the  case  at  bar  there  is  no  evi- 
dence to  show  that  the  directors  attempt- 
ed  to  make  an  "equitable  and  ratable"  divi- 
sion of  all  the  net  profits.  The  amount  al- 
lotted to  maturing  endowment  policies  was 
admittedly  an  arbitrary  figure,  based  on  no 
calculations  by  an  actuary  or  by  themselves. 
It  is  admitted  that  appellant  Is  entitled  to 
receive  an  "equitable  and  ratable"  proportion 
of  the  net  profits.  But  there  has  been  no 
attempt  to  ascertain  what  that  proportion  is. 
The  company  offers  him  in  lieu  thereof  a 
sum  arbitrarily  fixed  without  calculation  or 
accurate  consideration  of  Its  effect  upon  the 
net  profits  in  connection  with  the  claims  of 
other  policy  holders.  It  would  seem  that  ap- 
pellant is  entitled  to  have  the  amount  due 
him  accurately  ascertained,  even  at  the  risk 
of  causing  additional  trouble  in  procuring 
the  necessary  calculations,  and  in  making 
the  payments  required.  'The  appellant,  be- 
ing the  holder  of  matured  policies,  is,  in  so 
far  as  those  policies  are  concerned,  severing 
his  connection  with  the  company.  Unless  he 
now  secures  his  just  and  proper  share  of  the 
profits,  he  can  never  get  them.  Whatever 
the  fund  in  question  may  be  called,  whether 
surplus  or  contingent  reserve,  its  office  must 
be  the  ultimate  protection  of  the  policy  hold- 
ers. However  much  of  It  may  be  retained 
during  the  running  of  a  policy,  at  its  ma- 
turity the  policy  holder  Is  entitled  to  his 
pro  rata  share  of  the  fund  which  has  been 
retained  for  his  benefit.  Unless  he  does  thus 
participate  in  it,  the  retaining  of  the  surplus 
is  not  only  a  vain  thing,  in  so  far  as  he  is 
concerned,  but  it  is  a  detriment  In  that  his 
so-called  annual  dividends  have  been  reduc- 
ed In  order  to  build  up  a  surplus  In  which  he 
does  not  snare. 

Counsel  for  appellee  cite  in  their  argument 
the  case  of  Provident  Life  &  Trust  Co.  v. 
Durham,  212  Pa.  68,  61  Atl.  636,  to  sustain 
their  contention  that  the  "surplus  and  con- 
tingency fund"  belongs  to  the  company  and 
not  to  the  policy  hblders.  The  distinction  is 
not  important  here,  for  appellant  does  not 
claim  to  be  the  owner  of  any  particular  part 
of  the  surplus  fund,  but  he  contends  that 
the  directors  are  bound  to  ascertain  the 
amount.  If  any,  of  his  interest  in  the  "net 
profits,"  and  to  award  to  him  such  dividend 
as  be  is  entitled  to.  It  will  be  remembered 
that  the  president  of  the  company,  In  his  evi- 
dence, disclaimed  any  disposition  to  dispute 
the  fact  that  this  so-called  surplus  belongs 
to  the  policy  holders,  when  the  directors  can 
determine  the  proportion  in  which  it.  shall 
be  divided.    The  decision  iri  the1  case  cited 


involved  nothing  but  the  question  of  the 
right  of  the  state  to  tax  the  company's  re- 
serve as  a  fund  held  in  trust  for  the  policy 
holders.  It  was  held  that,  in  so  far  as  the 
right  of  taxation  was  concerned,  the  title  to 
the  insurance  assets  was  vested  in  the  com- 
pany in  its  own  right.  The  principle  there 
announced  has  no  bearing  upon  the  question 
now  under  consideration.  Three  other  de- 
cisions are  cited  in  support  of  the  decree  of 
the  court  below:  Greeff  v.  Assurance  Socie- 
ty, 160  N.  Y.  19,  54  N.  E.  712,  46  L.  R.  A. 
288,  73  Am.  St  Rep.  659,  Equitable  Life  As- 
surance Society  v.  Brown,  213  U.  S.  25,  29 
Sup.  Ct  404,  53  L.  Ed.  682,  and  Mutual  Life 
Ins.  Co.  v.  Trust  Co.,  100  Pa,  172.  The  first 
of  these  (Greeff  v.  Assurance  Society)  was  a 
suit  at  law  brought  against  the  Equitable 
Life  Assurance  Society  subsequent  to  the 
adoption  of  the  New  York  act  requiring  ac- 
tions against  insurance  companies  in  which 
accountings  are  demanded,  to  be  instituted 
only  by  leave  and  in  the  name  of  the  Attor- 
ney General.  The  court  held  that  under 
the  New  York  statute  the  plaintiff  was  not 
entitled  to  an  accounting.  No  such  barrier 
as  the  New  York  statute  presents  to  the 
claim  of  the  plaintiff,  in  that  case,  Is  to  be 
found  in  this  state.  In  the  case  of  Equitable 
Life  Assurance  Society  v.  Brown,  213  U.  S. 
25,  29  Sup.  Ct  404,  53  L.  Ed.  682,  the  holder 
of  the  policy  was  entitled  to  participate  in 
the  distribution  of  the  surplus'  "according  to 
such  principles  and  methods  as  may  from 
time  to  time  be  adopted  by  this  society  for 
such  distribution,  which  principles  and  meth- 
ods are  hereby  ratified  and  accepted  by  and 
for  any  person  who  shall  have  or  claim  any 
interest  under  this  contract"  Mr.  Chief  Jus- 
tice Peckham  held  that  the  terms  of  the  con- 
tract prevented  the  policy  holders  from 
claiming  the  right  to  an  accounting,  or  to 
compel  the  distribution  of  the  surplus  fund 
In  any  other  manner  than  that  provided  for 
in  the  contract 

The  case  now  before  us  Is  clearly  distin- 
guishable In  that  the  policy  contains  no  such 
provision  as  that  upon  which  the  decision  in 
the  Brown  Case  turned.  And  further  in 
the  fact  that  in  the  present  case  the  directors 
of  the  company  awarded  merely  an  arbitrary 
percentage  determined  without  accurate  cal- 
culation. The  decision  in  Mutual  Insurance 
Co.  v.  Trust  Co.,  100  Pa.  172,  has  no  bear- 
ing upon  the  question  here  Involved.  It  was 
there  held  that  the  law  would  not  apply  an 
undivided  surplus,  out  of  which  the  insured 
might  be  entitled  to  have  a  dividend  de- 
clared and  paid  to  him,  to  the  payment  of 
a  premium  falling  due  in  advance  of  the  dec- 
laration of  such  a  dividend  by  the  board  of 
directors.  The  right  of  a  policy  holder  by 
proceeding  In  equity  to  compel  the  distribu- 
tion of  net  profits,  and  the  allotment  to  him 
of  his  pro  rata '  share  thereof,  was  neither 
raised  nor  considered  in  that  case.  A  sound 
illustration  of  the  principle  of  law  here  la- 
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volved  Is  found  in  Pierce  V.  Assurance  So- 
ciety, 145  Mass.  66,  58,  12  N.  E.  858,  861  (1 
Am.  St  Rep.  433),  where  it  was  held  that 
the  holder  of  a  maturing  tontine  policy  was 
entitled  to  an  accounting  to  determine  what 
share  of  the  reserve  and  profits  was  equi- 
tably apportlonable  to  him.  Devens,  X,  said: 
"It  is  the  contention  of  the  defendant  that 
the  plaintiff  is  bound  by  the  apportionment 
made  by  its  officers  in  the  discharge  of  their 
duties,  unless  it  shall  be  shown  at  least  that 
they  did  not  act  in  the  exercise  of  an  honest 
discretion  and  in  good  faith.  We  find  no 
words  in  the  policy  indicating  that  the  deci- 
sion of  the  defendant  Is  to  be  conclusive, 
and  th6  words  by  which  the  defendant  agrees 
'equitably'  to  apportion* to  the  plaintiff's  pol- 
icy its  share  of  the  profits  bind  the  defend- 
ant to  make  the  apportionment,  and  imply 
that,  in  any  proper  proceeding,  it  may  be  in- 
quired whether  it  has  fulfilled  this  part  of 
Its  contract"  It  will  be  borne  in  mind  that 
in  the  case  at  bar  an  equitable  division  of 
the  net  profits  is  required  by  the  law  of 
the  incorporation  of  the  defendant  company. 

In  Uhlman  v.  Insurance  Co.,  109  N.  Y.  421, 
432,  17  N.  E.  363,  366  (4  Am.  St  Rep.  482), 
which  was  a  suit  for  an  accounting  under  a 
tontine  policy,  Mr.  Justice  Peckham  said: 
"We  do  not,  however,  accede  to  the  claim 
of  the  defendant  herein  to  its  full  extent, 
*  *  *  which  is  that  the  apportionment 
as  made  by  the  defendant  is  absolutely,  and 
at  all  events,  conclusive  upon  the  policy 
holders.  We  hold  that  under  the  terms  of 
this  policy,  the  apportionment  was  to  be 
equitably  made,  and,  in  the  first  instance, 
by  the  defendant's  officers  or  agents.  But, 
inasmuch  as  the  agreement  Is  that  the  ap- 
portionment shall  be  an  equitable  one,  the 
question  of  what  Is  an  equitable  one,  all  the 
facts  and  circumstances  being  known,  may 
be  one  over  which  the  courts  have  supervi- 
sion. Prima  facie  the  apportionment,  as 
made  by  the  defendant  should  be  regarded 
as  a  compliance  with  the  terms  of  the  poli- 
cy, or,  In  other  words,  should  be  regarded  as 
an  equitable  apportionment  *  •  •  The 
plaintiff,  and  all  others  similarly  situated, 
have  the  right  upon  proper  allegations  of 
fact  showing  that  the  apportionment  made 
by  the  defendant  is  not  equitable,  or  has 
been  based  upon  erroneous  principles,  to  have 
a  trial  and  make  proof  of  such  allegations, 
and,  if  proved,  the  court  will  declare  the 
proper  principles  upon  which  the  apportion- 
ment is  to  be  made,  so  as  to  become  an  equi- 
table apportionment." 

Counsel  for  appellee  suggest  that  a  math- 
ematical method  of  computing  the  equitable 
and  ratable  division  of  net  profits  among 
policies,  as  they  mature,  would  be  Impracti- 
cable. Why  this  should  be  so  is  not  appar- 
ent A  mutual  insurance  company  Is  essen- 
tially a  great  savings  Institution,'  and  its 
methods  of  accounting  might  follow  those  of 


Other  savings  institutions  to  keeping  an  ac- 
count with  each  policy  holder,  so  that  a  state- 
ment of  the  condition  of  the  policy  might  be 
furnished  when  required.  Or  the  policies 
might  be.  grouped  Into  classes  of  those  issued 
In  the  same  form,  and  accounts  kept  with 
the  classes.  This  is  a  matter  for  account- 
ants to  determine.  Surely  the  business  of 
Insurance  is  not  one  which  is  beyond  the 
methods  of  accuracy  in  the  keeping  of  Its 
accounts  with  its  policy  holders,  or  in  the 
determination  of  their  fair  share  of  the  sav- 
ings of  the  business.  We  are  of  opinion  that 
the  plaintiff  is  entitled  to  a  decree  requiring 
the  defendant  corporation  to  state  an  ac- 
count showing  the  net  profits  it  held,  deriv- 
ed from  its  business  of  life  insurance  at  the 
time  of  the  maturity  of  his  policies,  and  to 
ascertain  the  amount  of  and  pay  over  to 
him  his  equitable  and  ratable  proportion 
thereof. 

Without  disposing  in  detail  of  all  the  as- 
signments of  error,  it  is  sufficient  to  say  that 
the  fifth,  sixth,  ninth,  tenth,  eleventh,  twelfth, 
thirteenth,  fourteenth,  eighteenth,  twenty- 
fourth,  and  twenty-fifth  assignments,  which 
substantially  cover  the  case,  are  sustained. 

The  decree  of  the  court  below  is  reversed, 
and  the  bill  is  reinstated.  It  is  further  or- 
dered that  the  record  be  remitted  to  the 
court  below  for  further  proceedings  in  ac- 
cordance with  this  opinion. 


In  re  MERCERSBURG  INDEPENDENT 
SCHOOL  DIST. 

Appeal  of  SMITH  et  aL 

(Supreme  Court  of  Pennsylvania.    July  2, 
1912.) 

1.  Schools  and  School  Districts  (J  27*)— 
Petition  fob  Creation  of  District— With- 
drawal of  Naves. 

One  who  has  signed  a  petition  for  the  for- 
mation of  an  independent  school  district  may 
withdraw  his  name  as  of  right  before  juris- 
diction has  attached,  and,  before  officers  or 
boards,  jurisdiction  cannot  be  said  to  attach 
until  formal  action  has  been  taken  on  the  peti- 
tion. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  §§  65,  66;  Dec 
Dig.  §  27.»] 

2.  Schools  and  School  Districts  (&  27*)— 
Petition  for  Creation  of  District— With- 
drawal of  Names. 

'  A  petitioner  for  an  independent  school  dis- 
trict is  not  entitled  as  of  right  to  withdraw  his 
name  after  jurisdiction  has  attached,  and  in 
such  cases  cannot  withdraw  without  leave  of 
court 

SQd.  Note.— For  other  cases,  see  Schools  and 
ool   Districts,  Cent.  Dig.  |§  65,  66;    Dec. 
Dig.  i  27.*] 

3.  Schools  and  School  Districts  (g  27*)— 
Petition  for  Creation  of  District— With- 
drawal of  Names. 

A  petitioner  for  an  independent  school  dis- 
trict induced  to  sign  by  misrepresentations  may 
withdraw  his  name  even  after  jurisdiction  has 
attached,  but  only  with  leave  of  the  court  or 


•For  other  cases  see  same  topic  ana  section  NUMBER  in  Dec.  Dig.  &  Am.  Dig.  Key-No.  Series  *  Rep'r  Indexes 
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other  body  or  tribunal  baring  jurisdiction  of 
the  proceeding. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent.  Dig.  §$  66,  60;  Dec 
Dig.  §  27.*] 

4.  Schools  and  School  Districts  (|  27*)— 
Petition  fob  Creation  of  District— With- 
drawal or  Names. 

Where  Jurisdiction  bas  attached  under  a 
petition  for  an  independent  school  district,  the 
fact  that  several  petitioners  desire  to  with- 
draw should  be  considered  by  the  court,  and, 
if  a  sufficient  number  desire  to  withdraw,  the 
court  will  not  only  be  warranted  in  dismissing 
the  petition,  but  in  many  instances  should  do 
so,  since  the  power  of  the  court  should  not  be 
asserted  against  the  real  wishes  of  signers 
whose  names  are  necessary  to  give  jurisdiction. 
[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  §J  65,  66;  Dec. 
Dig.  |  27.*] 

5.  Schools  and  School  Districts  (I  27*) — 
Independent  School  District— Petition 
for  Creation. 

Where  under  School  Act  May  18,  1911  (P. 
L.  300),  an  independent  school  district  was  to 
go  out  of  existence  on  the  first  Monday  of 
July,  1011,  the  presentation  on  June  20,  1911, 
of  a  petition  to  create  a  new  independent  dis- 
trict out  of  the  same  territory  embraced  in 
the  old  district  was  premature. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent.  Dig.  {$  65,  06;  Dec 
Dig.  S  27.*] 

Appeal  from  Court  of  Common  Pleas, 
Franklin  County.   , 

Petition  for  the  creation  of  the  Independ- 
ent School  District  of  Mercersburg.  From  an 
order  creating  the  district,  William  H.  Smith 
and  another  appeal.    Reversed. 

From  the  record  It  appeared  that  the  peti- 
tion was  presented  on  June  20,  1011,  and 
prayed  for  the  formation  of  an  independent 
school  district  composed  of  the  borough  of 
Mercersburg,  part  of  Montgomery  township, 
and  part  of  the  township  of  Peters.  It  ap- 
peared that  this  territory  had  for  many  years 
existed  as  an  independent  school  district  At 
the  hearing  15  signers  of  the  petition  applied 
to  withdraw  their  names  on  the  ground  that 
they  had  signed  the  petition  under  a  misap- 
prehension, and  that  as  they  now  under- 
stood the  matter  it  would  not  be  to  the  in- 
terests of  Montgomery  township  to  have  such 
a  district  created.  The  court  refused  the  ap- 
plication, and  made  an  order  creating  the  in- 
dependent school  district  which  the  petition 
called  for. 

Argued  before  MESTREZAT,  POTTER, 
ELKIN.  STEWART,  and  MOSCHZISKER, 
JJ. 

J.  R.  Ruthrauff  and  W.  O.  Nicklas,  both  of 
Chambersburg,  for  appellants.  Sharpe  & 
Elder,  of  Chambersburg,  for  appellee. 

ELKIN,  J.  The  right  of  the  16  original 
signers  of  the  petition  to  withdraw  Is  one  of 
the  questions  raised  by  this  appeal.  As  a 
general  rule,  parties  who  institute  a  proceed- 
ing have  the  right  to  discontinue  it,  subject, 
of  course,  to  the  order  of  court  as  to  costs 
and  proper  charges.    If  all  the  original  sign- 


ers had  joined  In  a  petition  asking  to  with- 
draw their  names,  or  to  discontinue  the  pro- 
ceeding, before  the  hearing,  or  prior  to  the 
taking  of  testimony,  and  before  the  questions 
involved  were  considered  or  determined,  the 
right  to  do  so  could  not  be  seriously  question- 
ed. Parties  are  not  bound  to  pursue  an  ac- 
tion, or  to  press  litigation,  if,  upon  reflection, 
they  conclude  it  is  unwise  to  proceed,  fur- 
ther, If,  therefore,  in  the  present  case,  all 
the  signers  had  asked  leave  to  withdraw 
their  names  and  discontinue  the  proceeding, 
it  would  have  been  the  duty  of  the  court  to 
respect  their  wishes  by  dismissing  the  peti- 
tion, subject  to  costs  and  proper  charges. 
But  all  of  the  petitioners  did  not  ask  leave 
to  withdraw,  and  ttils  makes  the  situation 
somewhat  different  Under  the  practice  rec- 
ognized by  this  court  and  by  lower  courts, 
the  right  of  a  petitioner,  or  of  several,  to 
withdraw,  while  others  desire  to  press  the 
controversy,  depends  largely  upon  the  nature 
of  the  proceeding  and  the  facts  of  the  case. 
After  a  careful  examination  of  all  our  Penn- 
sylvania cases,  above  and  below,  the  follow- 
ing general  rules  may  be  regarded  as  well 
established: 

[1]  1.  One  who  has  signed  a  petition  call- 
ing for  the  action  of  a  judicial,  legislative,  or 
executive  office  or  body  may  withdraw  bis 
name  as  of  right  before  the  jurisdiction  of 
that  tribunal,  body,  or  officer  has  attached. 
In  legislative  and  municipal  bodies,  and  be- 
fore officers  or  boards,  whose  duty  Involves 
the  power  to  decide,  and  to  exercise  judg- 
ment or  discretion,  jurisdiction  cannot  be 
said  to  attach  until  formal  action  has  been 
taken  on  the  subject-matter  of  the  petition. 

[2]  2.  A  petitioner  does  not  have  the  right 
per  se  to  withdraw  his  name  after  Jurisdic- 
tion has  attached,  and  in  such  cases  never 
has  the  right  to  withdraw  without  leave  of 
court 

[3]  3.  If  a  petitioner  has  been  Induced  to 
sign  by  misrepresentations,  he  may  withdraw 
his  name  even  after  Jurisdiction  has  attach- 
ed; but  this  must  be  done  with  leave  of 
court,  or  other  body  or  tribunal  having  ju- 
risdiction of  the  proceeding. 

[4]  4.  In  those  cases,  in  which  Jurisdiction 
has  attached,  the  fact  that  several  petition- 
ers desire  to  withdraw  their  names  should 
be  taken  into  consideration  by  the  court; 
and,  if  a  sufficient  number  desire  to  with- 
draw, the  court  would  not  only  be  warrant- 
ed In  dismissing  the  petition,  but  In  many 
Instances  should  do  so,  on  the  ground  that 
under  such  circumstances  the  power  of  the 
court  should  not  be  asserted  against  the  real 
wishes  of  signers  whose  names  are  necessary 
to  give  Jurisdiction  when  they  In  good  faith 
desire  to  withdraw  from  the  proceeding.  In 
other  words,  there  should  be  no  hard  and 
fast  rule  making  it  impossible  for  petitioners 
to  withdraw  from  a  proceeding  or  to  dis- 
continue a  case,  because  jurisdiction  In  the 
first   instance    had    attached.     Quakertown 


•For  other  owes  see  sun*  topic  ana  section  NUMBER  In  Dec.  Dl«.  *  Am.  Dig.  Key-No.  Serin  *  Rep'r  Index* 

Digitized  by  VjOOQ  IC 


P»J 


IN  KB  MERCERSBURG  INDEPENDENT  SCHOOL  DIST. 


469 


Borough,  3  Grant,  Cas.  208,  Flemlngton  Bor- 
ough Incorporation,  168  Pa.  628,  32  Atl.  86, 
and  Old  Forge  Borough,  12  Pa.  Super.  Ct 
359,  are  relied  on  to  sustain  the  contention 
that  there  can  be  no  recantation  under  any 
circumstances  after  jurisdiction  attaches. 
This  states  the  rule  of  these  cases  too  broad- 
ly. The  effect  of  these  decisions  was  to  hold 
that,  after  Jurisdiction  had  attached,  peti- 
tioners could  not  by  any  act  of  theirs  oust 
that  jurisdiction ;  but  this  is  a  very  different 
thing  from'  saying  they  might  not  be  permit- 
ted to  withdraw  if  on  application  to  the 
court  they  were  given  leave  to  withdraw. 
Certainly,  It  was  not  intended  to  say  that 
petitioners  under  no  circumstances,  even 
with  leave  of  court,  could  withdraw.  Such  a 
rule  would  not  only  be  a  harsh  one,  but  It 
would  not  be  In  keeping  with  the  spirit  and 
purpose  of  our  system  of  jurisprudence.  In 
such  cases  much  must  be  left  to  the  sound 
discretion  of  the  court  The  jurisdiction  of 
a  court  In  a  sense  attaches  as  soon  as  the 
petition  is  filed,  or  presented;  but,  prior  to 
a  hearing,  and  before  anything  has  been  done 
involving  the  rights  of  the  parties,  reason- 
able discretion  should  be  exercised  in  favor 
of  petitioners  who  in  good  faith  and  for 
proper  reasons  desire  to  withdraw.  In  the 
present  case  the  15  signers  who  asked  to 
withdraw  averred  that  they  were  influenced 
to  sign  under  a  misapprehension  of  the  facts, 
and  that.  If  they  had  been  properly  informed 
as  to  the  facts,  they  would  not  have  signed 
the  petition.  The  request  to  withdraw  was 
made  at  the  first  opportunity  afforded  to 
make  such  an  application  and  before  any 
action  had  been  taken  by  the  court  or  the 
parties  in  interest  The  good  faith  of  these 
petitioners  does  not  seem  to  be  questioned, 
and,  as  we  view  It  they  were  entitled  to  a 
hearing  upon  the  merits  of  their  application. 
The  mere  fact  that  the  jurisdiction  of  the 
court  had  technically  attached  is  not  in  itself 
sufficient  to  deprive  them  of  the  right  to 
withdraw,  if,  under  the  facts,  they  were 
warranted  In  withdrawing  from  the  proceed- 
ing. They  could  not  withdraw  without  leave 
of  court,  but  it  was  the  duty  of  the  court  to 
inquire  into  the  facts  for  the  purpose  of  as- 
certaining whether  the  reasons  were  suffi- 
cient to  warrant  their  withdrawal,  and 
whether  they  were  acting  in  good  faith. 
This  was  not  done,  and,  If  the  case  depended 
upon  the  right  of  these  petitioners  to  with- 
draw, we  would  send  it  back  for  the  purpose 
of  giving  the  petitioners  an  opportunity  of 
showing  the  facts  relied  on  for  asking  leave 
to  withdraw.  But  the  case  does  not  depend 
upon  this  question,  and  it  will  not  be  neces- 
sary to  give  it  further  consideration. 

[S]  The  petition  asking  that  a  new  inde- 
pendent district  be  created  was  presented 
June  20,  1911,  before  the  old  district  by 
the  terms  of  the  act  was  abolished.  It  is 
contended  that  this  was  premature  because 
a  new  district  could  not  be  created  out  of  the 
very  same  territory  embraced  in  the  old  dis- 


trict while  that  district  was  still  in  existence. 
We  think  this  position  is  well  taken.  Sec- 
tion 108  of  the  School  Code  (Act  of  May  18, 
1911,  P.  L.  310)  provides  that  all  existing  in- 
dependent districts  shall  be  abolished  from 
and  after  the  beginning  of  the  school  year 
fixed  by  the  act  In  districts  of  the  class  to 
which  the  one  In  question  belongs,  the  school 
year  begins  on  the  first  Monday  of  July,  and 
the  old  district  was  not  abolished  until  that 
time.  Section  101  provides  that  each  city, 
incorporated  town,  borough,  or  township,  now 
existing,  or  hereafter  created,  shall  constitute 
a  separate  school  district  Independent  dis- 
tricts are  not  Included  In  the  enumeration, 
and  it  is  too  plain  for  argument  that  the  in- 
tention of  the  Legislature  was  to  abolish  ex- 
isting Independent  districts  at  the  time  men- 
tioned in  the  act  The  act  so  declares  In  ex- 
press words,  and,  the  Legislature  having  the 
power  to  deal  with  the  subject  courts  are 
bound  by  the  statutory  requirements.  While 
independent  districts  were  abolished,  the  wel- 
fare of  pupils  residing  in  the  attached  parts 
of  former  districts  was  provided  for,  by  giv- 
ing such  pupils  the  right  to  attend  schools 
located  in  the  old  independent  districts  by 
requiring  the  cost  of  tuition,  books,  and  sup- 
plies to  be  paid  by  the  district  in  which  the 
pupils  reside.  So  that  under  the  new  law, 
pupils  residing  in  the  territory  comprising 
the  old  Independent  district  have  the  right 
to  attend  the  schools  located  In  that  district 
after  it  is  abolished,  subject  to  a  proper 
charge  for  tuition,  books,  and  supplies,  to  be 
paid  by  the  proper  district  This  was  evi- 
dently Intended  to  provide  for  the  conven- 
ience, comfort,  and  welfare  of  pupils  thus 
located  after  the  breaking  up  of  old  Inde- 
pendent districts  under  the  provisions  of  the 
act  It  Is  true  section  117  makes  provision 
for  establishing  new  independent  districts, 
but  certainly  it  was  not  the  intention  of  the 
Legislature  to  provide  for  the  creation  of 
new  districts  before  the  old  districts  were 
abolished.  The  plain  purpose  of  the  act  was 
to  make  school  districts  coterminus  with  es- 
tablished municipal  divisions  such  as  cities, 
Incorporated  towns,  boroughs,  and  townships. 
It  was  not  contemplated  that  every  old  Inde- 
pendent district  should  be  of  right  created 
into  a  new  district  under  the  act  It  would 
have  been  a  vain  thing  to  abolish  all  the  old 
districts,  simply  to  have  a  new  district  re- 
established as  soon  as  the  old  district  passed 
out  of  existence.  We  do  not  mean  to  say 
that  new  Independent  districts  should  not  be 
created;  but,  since  it  is  evident  the  Legis- 
lature intended  to  abolish  old  independent 
districts,  and  did  so,  the  burden  is  certainly' 
upon  those  who  undertake  to  have  a  new 
district  created  out  of  the  old  to  show  the 
necessity  for  re-establishing  the  very  dis- 
trict which  the  Legislature  abolished.  Sec- 
tion 117  contemplates  that  there  are  in- 
stances In  which  independent  districts  should 
be  created  and  the  necessary  procedure  Is 
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therein  provided.  The  primary  purpose  of 
this  section  Is  to  authorize  in  proper  cases 
the  creation  of  new  independent  districts, 
rather  than  the  re-establishing  of  old  dis- 
tricts. Nothing  is  said  about  re-establishing 
old  districts  except  In  the  proviso  in  which 
It  Is  said  "that  in  case  any  such  Independent 
district  so  created  shall  include  the  territory 
of  any  former  independent  school  district  abol- 
ished by  this  act  having  any  Indebtedness, 
such  Indebtedness  shall  be  assumed  and  paid 
by  such  newly  created  Independent  school 
district"  The  words  "in  case  any  such  in- 
dependent district  so  created  shall  include 
the  territory  of  any  former  Independent 
school  district  abolished"  have  a  plain  im- 
plication that  the  primary  purpose  of  this 
section  was  to  provide  for  the  creation  of 
new  districts,  which,  of  course,  might  In- 
clude old  districts;  but  the  rights  of  the  old 
district  are  to  be  regarded  as  incidental  to 
the  creation  Of  the  new  district  We  are 
not  convinced  that  the  phrase  "after  the  ap- 
proval of  this  act"  was  intended  to  authorize, 
immediately  thereafter  the  creation  of  a 
new  district  out  of  the  territory  comprised 
in  an  old  district  before  the  old  district  was 
abolished.  An  entirely  new  district  might 
have  been  so  created,  but  certainly  it  could 
not  have  been  intended  to  apply  to  a  dis- 
trict then  in  existence.  For  these  reasons 
we  think  the  proceeding  was  prematurely  in- 
stituted and  cannot  be  sustained. 
Decree  reversed,  at  the  cost  of  appellees. 


BOHLEN  et  al  v.  BLACK  et  al. 

(Supreme  Court  of  Pennsylvania.    Oct  14, 
1912.) 

1.  Specific  Performance  (8  131*)— Decree— 
Payment  of  Monet. 

Where  a  decree  of  specific  performance 
shows  on  its  face  that  it  enforces  the  contract 
which  gave  the  vendors  a  right  of  reconveyance 
within  a  fixed  period,  on  specific  terms,  and 
contained  stipulations,  for  the  nonobservance 
of  which  the  law  would  afford  no  adequate 
measure  of  compensation,  the  decree  was  not 
objectionable  as  calling  solely  for  the  payment 
of  money. 

[Ed.  Note. — For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  §S  426-135;  Dec  Dig.  ft 
131.*] 

2.  Vendor  and  Purchaser  (§  180*)  —  Con- 
tract of  Sale  —  Performance  —  Bond  — 
Mortgage— Tender. 

Where  a  land  contract  provided  that  the 
vendee  should  give  a  purchase-money  mortgage, 
and  he  subsequently  tendered  bond  and  mort- 
gage, which  were  refused,  he  could  not  there- 
after successfully  claim  that  he  was  only  re- 
quired to  execute  the  mortgage,  and  not  the 
bond. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  5  366;  Dec.  Dig.  § 180.*] 

3.  Specific  Performance  (J  101*)— Deed  in 
Escrow. 

Where  vendor's  failure  to  place  a  deed  in 
escrow,  as  required  by  the  contract,  did  not 
affect  the  vendee's  right,  and  was  not  asserted 
as'  ground  for  forfeiture,  nor  referred  to  in 
the  answer,  in  a  suit  for  specific  performance. 


and  the  vendee  had  tendered  to  the  vendors  a 
deed  for  execution,  and  a  bond  and  a  mortgage 
which  he  claimed  complied  with  the  contract 
the  vendor's  failure  to  place  the  deed  in  escrow 
was  waived. 

[Ed.  Note. — For  other  cases,  see  Specific  Per- 
formance, Cent.  Dig.  SI  290,  295,  311-317: 
Dec.  Dig.  ft  101.*] 

4.  Specific  Performance  (|  105*)— Defens- 
es— Laches. 

Where  a  vendee  was  placed  in  possession 
of  land,  he  could  not  object  to  a  decree  of  spe- 
cific performance  because  it  was  not  entered 
until  five  years  after  the  date  of  the  contract 
there  being  no  single  circumstance  shown 
whereby  the  vendors'  laches  made  it  more  in- 
equitable or  onerous  for  him  to  perform  the 
contract  than  it  would  have  been  if  the  pro- 
ceedings had  been  instituted  with  due  diligence. 
[Ed.  Note. — For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  SS  325-341;  Dec.  Dig.  ft 
105.*] 

Appeal  from  Court  of  Common  Pleas,  Phil- 
adelphia County. 

Suit  for  specific  performance  by  Francis 
H.  Bohlen  and  another  against  Frederick 
Black  and  others  and  James  D.  Black,  as  ex- 
ecutor of  Mary  K.  Black,  deceased.  Judg- 
ment for  complainants,  and  defendant  Fred- 
erick Black  appeals.    Affirmed. 

The  material  provisions  of  the  contract 
in  suit  were  as  follows,  the  land  in  question 
having  been  purchased  by  the  vendors  in 
the  contract  at  a  master's  sale  following  pro- 
ceedings in  partition,  though  they  had  not 
yet  received  their  deed: 

"(1)  The  parties  of  the  first  part  agree  to 
sell  and  the  party  of  the  fourth  part  agrees 
to  purchase  for  the  sum  of  ten  thousand  dol- 
lars when  title  Is  obtained  from  the  master 
In  the  partition  proceedings,  two  certain 
tracts  of  land  known  as  tracts  Nos.  1  and  2 
on  the  plan  of  said  partition  proceedings 
now  pending  in  Delaware  county  containing 
some  44  acres  by  survey  (but  35  acres  avail- 
able land)  saving  and  excepting  therefrom 
the  strip  of  land  lying  to  the  north  and  west 
of  the  southern  line  of  the  right  of  way 
granted  to  the  South  Western  Street  Pas- 
senger Railway  Company  together  with  the 
right  of  way  over  a  strip  of  land  100  feet 
wide  extending  from  a  point  near  the  ferry 
wharf  to  and  across  the  Back  Channel  upon 
which  the  South  Western  Street  Passenger 
Railway  Company's  track  is  located,  for  the 
price  of  ten  thousand  dollars  upon  the  fol- 
lowing terms  and  conditions,  viz. : 

"(2)  The  partition  proceedings  are  to  be 
Immediately  settled,  and  the  party  of  the 
fourth  .part  to  be  released  from  his  bids,  ex- 
cept for  liability  for  the  deposit  money,  if 
not  paid  in,  and  he  to  release  all  right,  title 
and  interest  in  the  fund  as  heir  of  Miss  E. 
N.  Black. 

"(3)  The  party  of  the  fourth  part  to  give 
a  purchase-money  mortgage  in  the  said  sum 
of  ten  thousand  dollars,  payable  twenty 
years  after  the  date  thereof  with  Interest 
at  the  rate  of  four  per  cent  per  annum  and 
at  the  expiration  of  five  years  from  the  date 
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thereof,  to  make  yearly  payments  of  fire 
hundred  dollars  on  account  of  the  principal 
of  the  said  mortgage. 

"(4)  The  party  of  the  fourth  part  agrees 
to  Improve  the  property  by  buildings  and 
other  permanent  betterments,  to  the  value  of 
not  less  than  three  thousand  dollars,  nor 
more  than  five  thousand  dollars.  And  he 
further  agrees  to  submit  the  estimate  for 
such  improvements  to  the  parties  of  the  first 
part,  and  after  the  completion  of  such  work 
to  submit  bills  and  receipts  as  vouchers 
therefor. 

"(5)  And  It  is  further  understood  and 
agreed  that  the  deed  to  said  party  of  the 
fourth  part  shall  be  delivered  in  escrow  to 
John  Rodgers,  not  to  be  delivered  to  said 
party  of  the  fourth  part,  until  the  said  sum 
of  three  thousand  dollars  shall  have  been 
expended  as  aforesaid,  or  until  the  security 
for  the  expenditure  of  the  said  sum  of  three 
thousand  dollars  within  one  year  from  the 
date  of  obtaining  title  from  the  master  by 
the  said  Bohlen  and  Black  shall  have  been 
given  by  said  party  of  the  fourth  part,  satis- 
factory to  the  said  parties  of  the  first  part 
And  if  said  improvements  shall  not  have 
been  completed,  or  said  security  entered 
within  one  year  from  the  date  upon  which 
said  parties  of  the  first  part  shall  have  ob- 
tained title  from  the  master  then  this  con- 
tract shall  be  void  and  of  no  effect,  and  the 
said  deed  in  escrow  shall  be  redelivered  to 
said  parties  of  the  first  part 

"(6)  The  said  deed  shall  contain  a  clause 
of  defeasance  whereby  at  any  time  within 
twenty  years  from  the  date  of  the  said  deed, 
upon  one  month's  notice  in  writing,  and  up- 
on the  payment  of  the  sum  .of  twelve  thou- 
sand dollars,  together  with  all  sums  which 
may  have  been  expended  upon  betterments 
and  Improvements,  authorized  and  vouched 
for  as  above  provided,  and  together  with 
such  further  sum  as  will  compensate  the 
said  party  of  the  fourth  part  for  the  way- 
going crops  and  emblements,  if  the  notice  be 
so  short  as  to  prevent  the  crops  from  being 
harvested  by  him— less  the  amount  still  due 
and  payable  upon  the  said  mortgage — and 
any  other  indebtedness  by  the  party  of  the 
fourth  part  to  the  parties  of  the  first  sec- 
ond and  third  parts  or  any  of  them — the  ti- 
tle shall  immediately  revert  to  and  revest  in 
the  said  parties  of  the  first  part,  and  the 
party  of  the  fourth  part  shall  execute  a 
deed  of  reconveyance  therefor. 

"(7)  The  said  mortgage  shall  include  In 
addition  to  the  usual  covenants  for  the  pay- 
ment of  interest  and  the  yearly  payment  for 
the  sum  of  five  hundred  dollars  on  account 
of  the  principal  as  above,  and  for  the  pro- 
duction of  tax  receipts  and  the  maintenance 
of  fire  insurance  to  a  satisfactory  amount 
to  the  parties  of  the  first  part — a  covenant 
for  the  proper  upkeep  of  the  river  banks, 
upon  the  land  conveyed — and  a  failure  to 
place  and  keep  said  banks  in  good  order, 
upon  notice  given  in  writing  to  said  party  of 


the  fourth  part,  shall  be  a  breach  of  said 
covenant  for  the  repair  of  said  banks,  and 
shall  render  the  principal  of  said  mortgage 
Immediately  due  and  payable." 

The  vendors  obtained  a  title  to  the  prop- 
erty under  the  partition  on  January  7,  1906. 
In  the  meantime  Frederick  Black  had  taken 
possession  and  continued  therein.  During 
his  possession  he  made  improvements  stated 
to  be  of  the  value  of  $8,500.  In  1907  plain- 
tiffs submitted  to  defendant  a  form  of  deed, 
bond,  and  mortgage.  These  were  objected 
to  by  defendant  and  he,  in  turn,  in  1908 
submitted  to  plaintiffs  a  form  of  deed,  bond, 
and  mortgage,  which  were  refused  by  plain- 
tiffs. On  June  16,  1910,  another  form  of 
deed,  bond,  and  mortgage  were  submitted  to 
defendant  and  upon  the  refusal  of  them  the 
bill  was  filed. 

Ralston,  J.,  entered  the  following  decree 
In  the  court  of  common  pleas: 

"And  now,  to  wit  July  14,  A  D.  1911,  the 
above  case  having  come  on  for  a  hearing  be- 
fore me,  upon  bill,  answers,  and  proof,  and 
upon  consideration  of  the  same,  it  is  hereby 
ordered,  adjudged,  and  decreed: 

"(1)  That  defendant  Frederick  Black  ex- 
ecute and  acknowledge  a  deed,  In  the  form 
hereto  annexed,  made  a  part  of  this  decree, 
and  marked  'Exhibit  A,'  when  the  -same  is 
duly  executed  and  acknowledged  by  plain- 
tiffs Francis  H.  Bohlen  and  Charles  N. 
Black,  and  by  Margaret  W.  Bohlen,  wife  of 
plaintiff  Francis  H.  Bohlen,  and  is  tendered 
by  plaintiffs  to  defendant  Frederick  Black. 

"(2)  That  defendant  Frederick  Black  ex- 
ecute a  bond  and  execute  and  acknowledge 
a  mortgage  In  the  forms  hereto  annexed, 
made  a  part  of  this  decree,  and  marked,  re- 
spectively, 'Exhibits  B'  and  'C,'  and  then  de- 
liver said  bond  and  mortgage  to  plaintiffs 
Francis  H.  Bohlen  and  Charles  N.  Black, 
said  delivery  to  be  made  when  and  at  the 
time  a  deed  is  tendered  in  the  form  in  this 
decree  provided  by  plaintiffs  to  defendant 
Frederick  Black. 

"(3)  That  defendant  Frederick  Black  pay 
plaintiffs  the  sum  of  one  thousand  dollars 
($1,000),  which  payment  shall  cover  and  rep- 
resent the  two  installments  of  principal 
which  fell  due  on  January  7^1910,  and  1911, 
respectively,  as  provided  in  the  above  bond 
and  mortgage,  and  which  payment  shall  be 
made  by  defendant  Frederick  Black  to  plain- 
tiffs when  and  at  the  time  a  deed  is  tender- 
ed by  plaintiffs,  as  in  this  decree  provided. 

"(4)  That  defendant  Frederick  Black  pay 
plaintiffs  Interest  at  the  rate  of  four  (4) 
per  centum  per  annum  on  the  sum  of  ten 
thousand  dollars  ($10,000)  from  January  7, 
1905,  to  the  date  of  the  delivery  by  him  to 
plaintiffs  of  a  bond  and  mortgage,  properly 
executed  and  acknowledged,  as  In  this  decree 
provided,  said  payment  to  be  made  when 
and  at  the  time  plaintiffs  tender  a  deed  to 
defendant  Frederick  Black  in  the  form  pro- 
vided for  in  this  decree,  said  payment  to 
cover  and  represent  the  Interest  due  on  said 
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bond  and  mortgage  from  January  7,  1906, 
to  the  date  of  said  delivery. 

"(5)  That  plaintiffs  Francis  H.  Bohlenand 
Charles  N.  Black  shall  not  be  obligated  to 
deliver  a  deed  at  the  time  tender  is  made 
by  them,  as  In  this  decree  provided,  or  at 
any  time  thereafter,  unless  and  until  defend- 
ant Frederick  Black  executes  and  acknowl- 
edges said  deed,  tenders  and  delivers  said 
bond  and  mortgage  properly  executed  and 
acknowledged,  and  pays  plaintiffs  the  sums 
herein  provided  for. 

"(6)  That  defendant  Frederick  Black  pay 
the  costs  of  this  proceeding." 

Argued  before  FELL,  C.  J.,  and  MESTRE- 
ZAT,  ELKIN,  STEWART,  and  MOSCHZIS- 
KER,  JJ.. 

V.  Gilpin  Robinson,  John  G.  Kaufman, 
and  A.  E.  Peterson,  all  of  Philadelphia,  for 
appellant  Owen  J.  Roberts,  of  Philadelphia, 
for  appellees. 

STEWART,  J.  This  appeal  is  from  a  de- 
cree enforcing  specific  performance  by  a  ven- 
dee of  a  written  contract  entered  Into  for 
the  sale  and  purchase  of  real  estate.  The 
Integrity  of  the  contract  was  not  impeached. 
That  it  was  entered  into  with  a  full  under- 
standing of  Its  terms,  in  the  exercise  of  en- 
tire good  faith  on  part  of  both  contracting 
parties,  that  It  Is  fair  and  conscionable  in 
all  Its  provisions,  and  that  nothing  has  since 
occurred  in  change  of  values  to  render  Its 
enforcement  oppressive  upon  either,  and  that 
the  vendee  has  been  In  possession  of  the 
premises  ever  since  the  contract  was  enter- 
ed Into,  are  admitted  facts.  Why,  then, 
should  specific  performance  not  have  been  de- 
creed? If  we  confine  ourselves  to  the  rea- 
sons urged  in  the  argument  submitted  on 
behalf  of  appellant,  It  Is  only  because  we  find 
It  utterly  impracticable,  as  counsel  them- 
selves must  have  done,  to  discuss  seriatim 
the  26  assignments  of  error  with  which  we 
are  confronted.  The  argument  submitted  so 
reduces  these  that  the  case  Is  brought  with- 
in very  narrow  limits,  and  these  we  shall 
observe. 

LI]  First,  it  Is  objected  that  the  case  Is  not 
one  calling  for  specific  relief,  inasmuch  as 
the  decree  Is  sgfely  for  the  payment  of  mon- 
ey which  could  as  readily  be  recovered  In  an 
action  at  law;  second,  the  complainants  by 
reason  of  laches  hare  forfeited  whatever 
right  they  had  to  equitable  relief,  and  that 
it  is  now  impossible  to  carry  out  the  con- 
tract as  a  whole;  third,  that  the  bill  and 
proofs  do  not  show  that  the  vendors  were 
during  this  Interval  ready  and  willing  to 
carry  out  their  part  of  the  contract;  and, 
finally,  that  the  decree  is  Inequitable  In  Its 
requirements  and  departs  from  the  terms 
and  conditions  of  the  contract. 

None  of  the  objections  call  for  extended 
discussion.  With  respect  to  the  first  It  is 
sufficient  to  say  that  it  Involves  a  misstate- 
ment of  facta.    As  the  decree  shows  upon  its 


face  the  relief  obtained  Is  not  confined,  as 
was  the  case  In  Kauffman's  Appeal,  66  Pa. 
383,  the  authority  relied  upon,  to  the  pay- 
ment of  money.  It  enforces  a  contract  which 
gives  to  the  vendors  a  right  of  reconveyance 
within  a  fixed  period,  upon  certain  terms, 
and  contains  other  stipulations  which  appear 
In  the  recital  hereinafter  given,  for  nonob- 
servance  of  any  of  which  the  law  could  af- 
ford no  adequate  measure  of  compensation. 
While  the  contract  la  plain  and  unambiguous 
In  its  terms,  yet  because  of  exceptional  pro- 
visions including  that  we  have  specifically 
referred  to,  and  others  which  equally  dis- 
tinguish it  from  the  ordinary  contract  of  sale 
of  real  estate,  It  is  one  which,  except  as  spe- 
cifically enforced  In  equity,  leaves  the  dis- 
appointed party  without  adequate  relief. 

[2]  The  second  objection  Is  equally  lacking 
In  merit  Before  making  the  contract  the 
vendors  had  purchased  the  land  at  a  master's 
sale  following  proceedings  In  partition,  but 
had  not  as  yet  received  their  deed.  By  the 
contract  the  parties  of  the  first  part  here 
the  appellees,  agreed  to  sell  and  the  party 
of  the  other  part  to  purchase  the  land  for 
the  sum  of  $10,000,  "when  title  is  obtain- 
ed from  the  master  In  the  partition  pro- 
ceedings," upon  the  following  terms:  (1) 
The  purchasing  party  to  give  a  purchase-mon- 
ey mortgage  In  the  said  sum  of  $10,000,  pay- 
able 20  years  after  the  date  thereof,  with  in- 
terest at  the  rate  of  4  per  cent  per  annum, 
and  at  the  expiration  of  five  years  from  the 
date  thereof  to  make  yearly  payments  of 
$500  on  account  of  the  principal  of  Bald  mort- 
gage; (2)  the  purchasing  party  to  Improve 
the  property  by  building  and  other  perma- 
nent betterments  to  the  value  of  not  less 
than  $3,000  nor  more  than  $5,000,  and  agree- 
ing to  submit  the  estimate  of  such  Improve- 
ments to  the  vendors,  and  upon  completion 
to  submit  bills  and  receipts  and  vouchers 
therefor;  (3)  the  deed  to  be  delivered  In 
escrow,  not  to  be  delivered  to  the  vendee 
until  the  sum  of  $3,000  shall  have  been  ex- 
pended in  Improvements,  or  until  security 
shall  have  been  given  for  the  completion  of 
the  improvements  within  a  year  from  the 
time  title  from  the  master  shall  have  been 
obtained;  (4)  the  deed  to  contain  a  clause 
of  defeasance  whereby  at  any  time  within 
20  years  from  the  date  of  the  deed  upon 
a  month's  notice  in  writing  and  upon  pay- 
ment of  $12,000,  together  with  all  sums 
which  may  have  been  expended  upon  im- 
provements authorized  and  vouched  for  as 
provided,  and  such  further  sum  as  will  com- 
pensate for  way-going  crops,  less  the  amount 
due  and  payable  on  the  mortgage,  and  any 
other  Indebtedness  by  vendee  to  vendors,  the 
title  to  revert  to  the  vendors,  the  vendees  to 
execute  a  deed  of  reconveyance  therefor.  A 
number  of  other  provisions  and  stipulations 
were  contained,  which  are  unimportant  in 
this  connection  and  need  not  here  be  repeat- 
ed.   Title  was  obtained  from  the  master  Jan- 
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nary  7,  1906.  Meanwhile  appellant  bad  en- 
tered Into  possession,  and  that  he  has  so  con- 
tinued Is  a  fact  found  by  the  court  The 
vendors  did  not,  upon  obtaining  title  from, 
the  master,  place  In  escrow  a  deed  to  the 
vendee  as  provided  in  their  contract,  but  suf- 
fered matters  to  remain  as  they  were  with 
the  vendee  in  possession  until  1907,  when 
they  tendered  to  the  vendee  a  conveyance 
and  demanded  compliance  by  the  latter  with 
the  terms  of  the  contract.  Meanwhile  the 
vendee  had  made  large  expenditures  In  per- 
manent improvements,  amounting,  as  he  al- 
leges, to  $8,500.  He  declined  the  deed  ten- 
dered, not  In  disaffirmance  of  .the  contract, 
not  because  of  any  failure  on  the  part  of  the 
vendors  to  keep  and  observe  their  covenants, 
but  because  the  deed  and  mortgage  accom- 
panying which  he  was  asked  to  execute  did 
not  correctly  follow  the  terms  of  the  contract. 
In  1908  the  appellant,  demanding  a  convey- 
ance, submitted  to  the  vendors  a  bond  and 
mortgage  which  he  asserted  were  In  full  com- 
pliance on  their  part  of  the  contract.  These 
securities  the  vendors  In  turn  rejected  for 
like  reason.  In  1910  vendors  submitted  still 
another  deed  with  bond  and  mortgage  to  be 
executed  by  the  complainant,  which  offer 
was  also  rejected  by  the  appellant  The  pres- 
ent bill  for  specific  performance  followed  in 
1910.  The  following  conclusions  are  very 
clearly  deducible: 

[3]  (1)  The  failure  on  part  of  appellees  to 
place  a  deed  In  escrow  was  not  In  prejudice 
of  the  vendee's  rights.  It  affected  him  In 
no  way  whatever,  was  not  complained  against 
at  the  trial,  was  never  asserted  as  ground 
of  forfeiture,  and  is  not  even  referred  to  in 
the  answer  to  the  bill.  More  than  this,  when 
the  appellant  In  1908  submitted  a  form  of 
deed  to  appellees  which  he  was  willing  to  ac- 
cept and  a  bond  and  mortgage  which  he  was 
willing  to  execute  in  compliance  with  the 
terms  of  the  contract  as  he  alleged,  he  not 
only  recognized  the  continuance  of  the  con- 
tract but  waived  the  failure  upon  which  he 
now  relies. 

[4]  (2)  There  Is  nothing  in  the  history  of 
the  transaction  which  shows  any  purpose  or 
desire  in  the  parties  on  either  side  to  aban- 
don or  rescind  the  contract  Whatever  the 
delay,  It  was  occasioned  by  a  disagreement 
as  to  the  conditions  imposed  on  each,  for 
which  no  warrant  can  be  found  in  the  con- 
tract itself. 

(3)  The  appellant  Is  and  has  been  In  the 
enjoyment  and  possession  of  everything  he 
contracted  for,  and  has  paid  nothing.  He 
has  expended  In  permanent  improvements  an 
amount  in  excess  of  the  sum  required  by  the 
contract  but  has  submitted  no  receipts  or 
vouchers  for  such  expenditures,  nor  does  It 
appear  that  the  Improvements  made  were 
authorized  or  approved  by  the  vendors.  Not 
a  single  circumstance  has  occurred  to  make 
ft  more  inequitable  or  onerous  upon  the  ap- 


pellant to  enforce  the  contract  now  than 
would  have  been  the  case  had  the  vendors 
proceeded  with  the  utmost  diligence  to  en- 
force It ;  nor  has  anything  occurred  to  inter- 
fere with  Its  enforcement  even  at  this  time 
in  every  substantial  requirement  That  this 
exhibits  a  case  entitling  the  vendors  to  a 
decree  of  specific  performance  is  too  obvious 
to  .call  for  discussion,  and  the  principles 
governing  are  too  familiar  to  call  for  any 
citation  of  authorities. 

Nothing  remains  to  consider  but  the  terms 
of  the  decree.  A  careful  examination  shows 
that  it  enforces  the  contract  in  entire  accord- 
ance with  its  terms,  except  where  lapse  of 
time  has  made  exact  compliance  Impossible 
with  respect  to  matters  of  no  substantial  sig- 
nificance, and  in  regard  to  which  the  equities 
of  the  parties  can  readily  be  adjusted.  The 
deed  which  the  complainant  Is  required  to 
accept  is  a  sufficient  conveyance  under  the 
terms  of  the  contract  It  recites  that  it  is 
to  take  effect  as  of  January  7, 1905,  in  execu- 
tion of  a  contract  entered  Into  January  21, 
1904,  the  terms  of  which  are  all  therein  re- 
cited, as  well  the  stipulation  for  defeasance 
at  the  option  of  the  vendors  within  the  pe- 
riod fixed,  and  the  terms  to  be  observed  in 
connection  therewith.  The  bond  and  mort- 
gage which  complainant  is  required  to  ex- 
ecute and  deliver  alike  relate  back  to  the 
same  period,  and  make  specific  reference  to 
the  decree  of  the  court  requiring  them.  To- 
gether, deed,  bond,  and  mortgage  are  in  ex- 
act conformity  to  the  terms  of  the  contract, 
even  to  the  date  of  their  taking  effect  Every 
right  of  complainant  under  the  contract  is 
fully  and  amply  reserved  and  protected.  His 
right  upon  reconveyance  to  compensation  for 
betterments  and  improvements  he  has  made 
Is  expressly  reserved  In  the  very  terms  of 
the  contract  The  objection  that  he  Is  re- 
quired to  execute  a  bond  when  the  contract 
calls  simply  for  a  mortgage  to  secure  the 
payment  of  the  purchase  money  could  have 
been  urged  with  great  force,  had  not  the 
complainant  shown  this  to  be  his  own  un- 
derstanding of  the  requirements  of  the  con- 
tract by  tendering  to  the  appellees  bond  and 
mortgage  as  a  fulfillment  on  his  part.  We 
see  no  merit  in  any  of  the  contentions  made 
by  the  appellant 

The  assignments  of  error  are  overruled, 
and  the  decree  is  affirmed. 


MAN8BLL  v.  LBWISTON,  A.  ft  W.  ST.  BY. 

(Supreme  Judicial  Court  of  Maine.    Dec.  20, 
1912.) 

L  Street  Bailroads  (J  86*)  —  Operation— 

Defects— Piling  Snow  Outside  Track. 
Where  a  street  railway  required  by  its 
charter  to  so  maintain  its  railroad  that  the  part 
of  the  highway  occupied  thereby  should  be 
safe  for  travelers  in  clearing  snow  from  its 
road  bed,  piled  it  up  six  or  seven  inches  high 
and  sloping  to  the  track  in  the  traveled  part  of 
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the  highway,  such  trench,  if  sufficient  to  over- 
turn a  cab  driven  with  due  care,  constituted  a 
defect 

[Ed.  Note.— For  other  cases,  see  Street  Bail- 
roads,  Cent  Die.  {§  150,  173,  183-185,  •  187 ; 
Dec.  Dig.  {  86.*] 

2.  Street  Railboadb  (J  114.*)— Action  fob 
Injuries— Res  Ipsa  Loquitur. 

That  a  cab  overturned  in  the  traveled  part 
of  a  street  by  contact  with  the  rail  of  a  street 
car  track  on  both  sides  of  which  snow  was 
piled  was  strong  evidence  that  the  street  was 
unsafe  and  inconvenient  for  travelers. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  §§  239-250;  Dec.  Dig.  § 
114.*] 

3.  Street  Railroads  (§  114*)— Action  fob 
Injuries— Sufficiency  of  Evidence— Con- 
tbibutoby  negligence. 

Evidence  in  an  action  for  personal  injuries 
resulting  from  the  overturning  of  a  cab  by 
contact  with  the  rail  of  a  street  railroad  held 
to  Bustain  a  finding  that  plaintiff  was  in  the  ex- 
ercise of  due  care. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  §§  239-250;  Dec.  Dig.  i 
114.*] 

On  Motion  from  Supreme  Judicial  Court, 
Kennebec  County,  at  Law. 

Action  by  George  M.  Mansell  against  the 
Lewiston,  Augusta  &  Watervllle  Street  Rail- 
way. Jurgment  for  plaintiff,  and  defendant 
moves  to  set  aside  the  verdict  Motion  over- 
ruled. 

Argued  before  WHITEHOUSE,  C.  J.,  and 
SAVAGE,  SPEAR,  CORNISH,  KING,  and 
HALEY,  JJ. 

B.  F.  Maker,  of  Augusta,  for  plaintiff. 
Heath  &  Andrews,  of  Augusta,  for  defendant 

PER  CURIAM.  This  case  comes  up  on 
motion.  It  Is  an  action  for  damages  for 
personal  injuries  received  by  the  plaintiff 
by  the  overturning  of  his  cab,  which  came 
in  contact  with  a  rail  of  the  defendant's 
road  at  the  Western  avenue  Junction  In  the 
city  of  Augusta.  No  question  Is  raised  as 
to  the  amount  of  the  verdict.  The  accident 
occurred  in  the  traveled  part  of  the  way. 

[1]  Upon  the  evidence  the  Jdry  would  be 
authorized  to  And  that  at  the  point  of  acci- 
dent the  defendant  In  clearing  the  snow  from 
its  roadbed  had  left  a  depression  or  trench 
occupied  by  the  track  which  made  a  diago- 
nal slope  to  the  rails  from  the  level  of  the 
snow  in  the  road  eight  inches  in  length  and 
six  or  seven  inches  in  depth;  that  is,  It 
formed  a  triangle  with  a  hypothenuse  of 
eight  Inches  and  a  perpendicular  of  six  or 
seven  inches. 

It  was  the  duty  of  the  defendant,  by  Its 
charter,  to  so  construct  and  maintain  its  rail- 
road that  so  much  of  the  highway  as  might 
be  occupied  thereby  should  be  safe  and  con- 
venient for  travelers — the  same  duty  imposed 
upon  towns  with  respect  to  maintaining  the 
highways  and  keeping  them  In  repair. 

The  first  question,  therefore,  is:  Was  the 
•londltiou  complained  of  a  defect?  This  was 
a  fact  for  the  consideration  of  the  Jury. 


Unless  their  verdict  was  clearly  wrong,  It 
cannot  be  disturbed. 

[2]  We  are  unable  to  avoid  the  conclusion 
that  this  trench  or  channel  cut  through  the 
snow  in  the  traveled  part  of  the  highway 
sufficient  to  cause  the  overturn  of  a  cab,  or 
other  vehicle  upon  runners,  whatever  its 
depth  and  shape,  could  be  regarded  as  other 
than  a  defect  provided  the  vehicle  was  be- 
ing driven  with  due  care.  It  is  a  case  in 
which  the  accident  itself  speaks.  The  fact 
that  the  cab  overturned  In  the  traveled  part 
of  the  street  is  very  strong  evidence  that 
such  street  was  unsafe  and  inconvenient  for 
travelers.  Upon  this  element  of  the  case  the 
verdict  cannot  be  set  aside. 

[3]  It  accordingly  remains  to  be  seen  If 
the  plaintiff  was  In  the  exercise  of  due  care. 
The  Jury  was  clearly  warranted  In  finding 
for  the  plaintiff  upon  this  issue.  In  fact, 
there  Is  no  evidence  that  contravenes  Oils 
conclusion,  nor  does  the  defendant  raise  the 
question  In  its  brief.  It  is  true  the  plaintiff 
had  frequently  been  past  the  locus,  but  upon 
the  day  of  the  accident  quite  an  amount  of 
snow  had  fallen  which  obscured  the  real  con- 
dition, and,  in  addition  to  this,  the  plaintiff 
was  obliged  to  turn  from  the  most  traveled 
part  of  the  way  to  avoid  collision  with  an 
approaching  coal  team. 

Motion  overruled. 


STATE  v.  STURGIS  et  al 

(Supreme  Judicial  Court  of  Maine.     Dee.  20, 
1912.) 

1.  Breach  of  the  Peace  (§  22*)— Bond— Voi> 
untabt  Engagement— Validity. 

A  voluntary  engagement  entered  into  on  the 
part  of  a  citizen  with  the  state  to  keep  the 
peace  and  be  of  good  behavior,  and  especially 
not  to  violate  a  particular  law,  does  not  create 
an  enforceable  contract 

[Ed.  Note. — For  other  cases,  see  Breach  of 
the  Peace,  Cent  Dig.  {  14 ;  Dec.  Dig.  |  22.*] 

2.  Criminal  Law  ({  995*)— Requisites  or 
Sentence — Certainty — Alternative  Sen- 
tence. 

A  sentence  in  a  criminal  case  must  be 
definite  and  certain,  and  not  dependent  on  arty 
contingency  or  condition,  and,  in  the  absence 
of  statute,  a  sentence  in  the  alternative  is  bad 
for  uncertainty. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  g$  2518.  2521,  2523-252U, 
2528%,  2536-2543;    Dec.  Dig.  §  905.*] 

3.  Judgment  (§  228*)— Form  and  Requisites 
—Alternative  ob  Conditional  Judgment. 

Alternative  or  conditional  judgments  at 
law  are  void  in  civil,  as  well  as  in  criminal, 
cases. 

[Ed.  Note. — For  other  cases,  see  Judgment 
Cent  Dig.  {  407 ;  Dec  Dig.  1228.*] 

4.  Criminal  Law  ({  991*)— Sentence— Al- 
ternative Sentence— Statutes. 

Rev.  St  c.  136,  |  5,  which  provides  that 
when  a  convict  is  sentenced  to  jail,  the  court 
may,  in  addition,  sentence  him  to  the  other 
punishment  provided  by  law  for  the  same  of- 
fense, with  the  condition  that  if  he  cannot  be 
received  at  the  jail  to  which  sentenced,  or  if  at 
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any  time  before  the  expiration  of  the  sentence 
he  becomes  incorrigible  or  unsafe,  the  inspector 
of  jails  may  order  that  he  suffer  such  alterna- 
tive sentence,  is  special  and  limited  in  its  op- 
eration, its  very  enactment  emphasizing  the  fact 
that  alternative  sentences  without  statutory 
authority  are  void,  and. hence  does  not  author- 
ize alternative  sentences  generally. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §§  1483,  2618,  2525,  2528; 
Dec.  Dig.  {  991?) 

5.  Cbiminai,  Law   (§  982*)— Sentence— Sus- 
pension. 

After  judgment  in  a  criminal  case  is  ren- 
dered and  sentence  has  been  imposed,  the  court 
cannot  relieve  the  convict  from  its  execution, 
or  indefinitely  -postpone  execution,  or  commute 
the  punishment,  or  exempt  the  prisoner  from  it 
in  whole  or  in  part  or  do  anything  which  would 
in  effect  cancel  the  sentence,  as  distinguished 
from  the  suspension  of  the  imposition  of  sen- 
tence, the  correction  of  sentence  or  suspension 
pending  appeal,  since  that  would,  in  effect,  be 
the  exercise  of  the  power  of  pardon  exclusively 
vested  in  the  Governor. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  if  2500,  2501;  Dec.  Dig.  f 
982.*] 

6.  Cbiminai.  Law  (g  1001*)— Sentence— Sus- 
pension Pending  Review. 

The  court  may  temporarily  suspend  the 
execution  of  its  sentence  pending  review,  and 
also  in  cases  where  cumulative  sentences  are 
imposed,  and  perhaps  in  some  cases  on  extreme 
necessity  or  emergency. 

[Ed.  Note! — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  g§  2554-2559;  Dec.  Dig.  f 
1001.*] 

7.  Cbiminai.   Law   (8  991*)— Sentence— Un- 

tVWttT  AT  tfVY 

Rev.  St  c.  22,  §  2,  as  amended  by  Laws 
1909,  c  231,  makes  the  maintaining  a  liquor 
nuisance  subject  to  a  fine  not  exceeding  $1,000, 
and  imprisonment  in  jail  not  less  than  30  days 
or  more  than  one  year,  and,  in  default  of  pay- 
ment, additional  imprisonment  of  30  days. 
Rev.  St  c.  136,  (  1,  provides  that  where  the 
statute  provides  for  imprisonment  and  fine,  or 
imprisonment  or  fine,  or  by  fine  with  additional 
imprisonment,  the  sentence  may  be  either  or 
both,  and  section  9  empowers  the  court  to  re- 
quire any  person  convicted  of  an  offense  not 
punishable  by  imprisonment  in  the  state  prison 
to  recognize  with  sureties  to  keep  the  peace  and 
be  of  good  behavior  for  not  to  exceed  two  years, 
or  stand  committed.  Defendant  was  sentenced 
to  a  fine  of  $1,000,  and  to  imprisonment  for 
six  months,  and,  in  default  of  payment  of  the 
fine,  30  days  additional  in  jail,  the  imprison- 
ment part  of  the  sentence  to  be  canceled  on 
payment  of  the  fine,  if  he  should  recognize  with 
sureties  in  $1,500  to  keep  peace  and  be  of  good 
behavior,  and  especially  to  violate  no  provision 
of  the  liquor  laws  during  two  years.  Held, 
that  whether  the  provision  for  canceling  the 
imprisonment  part  of  the  penalty  by  payment 
of  the  fine  was  a  further  sentence,  to  be  accept- 
ed or  rejected  at  the  option  of  defendant,  or  as 
a  condition  stipulated  by  the  court,  the  per- 
formance of  which  by  defendant,  at  his  option, 
should  relieve  him  from  the  imprisonment  part 
of  the  sentence,  it  was  unauthorized  and  void 
because  of  the  alternative,  and  hence  that  de- 
fendant's recognizance  was  not  enforceable. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  1483,  2518,  2525,  2528; 
Dec  Dig.  i  991.*] 

Agreed  Statement  from  Superior  Court, 
Kennebec  County. 

Scire  facias  by  the  state  against  Charles 
E.    Sturgls   and   the   sureties   on   his   peace 


recognizance.  Case  reported  to  the'  law  court 
on  an  agreed  statement  Judgment  for  de- 
fendants. 

Argued  before  WHITEHOUSE,  C.  J.,  and 
SAVAGE,  SPEAR,  CORNISH,  KING,  and 
HALEY,  JJ. 

Joseph  Williamson,  Co.  Atty.,  of  Augusta, 
for  the  State.  George  W.  Heselton,  of  Gardi- 
ner, for  defendants. 

KING,  J.  This  case  Is  reported  to  the  law 
court  on  an  agreed  statement 

At  the  January  term,  1910,  of  the  superior 
court  for  Kennebec  county,  Me.,  the  defend- 
ant Charles  E.  Sturgls  entered  a  plea  of 
nolo  contendere  to  an  Indictment  pending 
against  him  for  maintaining  a  liquor  nui- 
sance, and  the  following  sentence  was  Im- 
posed upon  him  by  the  court: 

"Sentence:  Fine  $1,000,  and,  In  addition, 
imprisonment  at  hard  labor  in  jail  for  the 
term  of  six  months,  and,  in  default  of  pay- 
ment of  fine,  thirty  days  additional  in  jail, 
the  imprisonment  part  of  the  penalty  to  be 
canceled  on  payment  of  the  fine,  If  respond- 
ent shall  recognize  with  sufficient  sureties 
in  the  sum  of  $1,500  to  keep  the  peace  and 
be  of  good  behavior,  and  especially  to  vio- 
late no  provisions  of  law  for  the  prevention 
of  the  traffic  In  intoxicating  liquors  for  the 
term  of  two  years." 

The  fine  was  paid  and  the  peace  recogni- 
zance given.  Thereafter,  at  the  September 
term,  191L  of  said  court,  Sturgls  entered  a 
plea  of  nolo  contendere  to  a  search  and  sei- 
zure process  issued  against  him  for  a  viola- 
tion of  a  provision  of  law  for  the  prevention 
of  the  traffic  in  intoxicating  liquors,  and  was 
sentenced  thereunder  to  pay  a  fine  and  costs, 
which  he  paid.  Thereupon,  at  said  Septem- 
ber term,  1911,  of  said  court,  and  after  the 
conviction  and  sentence  of  said  Sturgls  in 
said  search  and  seizure  proceedings,  he  and 
his  sureties  In  said  peace  recognizance  were 
defaulted,  and  this  action  of  scire  facias  is 
brought  to  recover  $1,500  as  the  penalty  of 
the  recognizance. 

[1]  It  must  be  conceded  that  a  voluntary 
engagement  entered  into  on  the  part  of  a 
citizen  with  the  state  to  keep  the  peace  and 
be  of  good  behavior,  and  especially  not  to 
violate  a  particular  law,  would  not  create 
an  enforceable  contract  Therefore  the  real 
question  presented  in  this  case  is  whether 
the  recognizance  was  given  in  compliance 
with  a  lawful  requirement  therefor. 

The  statutory  penalty  for  maintaining  a 
liquor  nuisance  is  as  follows:  "Whoever 
keeps  or  maintains  such  nuisance,  shall  be 
fined  not  less  than  one  hundred  dollars  and 
not  exceeding  one  thousand  dollars,  and  im- 
prisonment in  jail  not  less  than  thirty  days 
and  not  more  than  one  year,  and  in  default 
of  payment  of  said  fine  an  additional  im- 
prisonment of  thirty  days  in  jail."     Section 
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2,  c.  22,  Revised  Statutes,  as  amended  by 
chapter  231,  Laws  1909. 

It  is  also  provided  by  section  1,  c  186,  R. 
S.,  that  where  the  statute  provides  for  pun- 
Ishment  "by  Imprisonment  and  fine,  or  by 
Imprisonment  or  fine,  or  by  fine  and  In  addi- 
tion thereto  Imprisonment,"  the  sentence 
may  be  "to  either  or  both."  And  section  9, 
c  136,  reads  as  follows:  "In  addition  to  the 
punishment  prescribed  by  law,  the  court 
may  require  any  person  convicted  of  an  of- 
fense not  punishable  by  Imprisonment  In 
the  state  prison,  to  recognize  to  the  state, 
with  sufficient  sureties,  In  a  reasonable  sum, 
to  keep  the  peace  and  be  of  good  behavior 
for  a  term  not  exceeding  two  years,  and  to 
stand  committed  until  he  so  recognizes." 

Under  these  provisions  of  statute,  the 
court  could  have  sentenced  Sturgls  for  main- 
taining a  liquor  nuisance  to  a  fine  of  not 
less  than  $100  nor  more  than  $1,000,  or  to 
Imprisonment  in  Jail  for  not  less  than  30 
days  nor  more  than  a  year,  or  to  both  fine 
and  Imprisonment.  And,  assuming  that  the 
provision  of  section  9,  a  136,  applies  to  this 
statutory  offense,  the  court  could  have  re- 
quired, in  addition  to  the  punishment  impos- 
ed, as  prescribed  by  law,  that  Sturgls  should 
recognize  to  keep  the  peace  and  be  of  good 
behavior  for  a  term  not  exceeding  two  years, 
and  to  stand  committed  until  he  so  recog- 
nized. 

Before  passing  to  the  consideration  of  the 
construction  of  the  sentence  pronounced  In 
this  case,  It  may  be  well  to  note  some  prin- 
ciples applicable  to  judgments  and  sentences 
In  criminal  cases. 

[2]  It  Is  fundamental  law  that  the  sen- 
tence In  a  criminal  case  should  be  definite 
and  certain,  and  not  dependent  on  any  con- 
tingency or  condition.  Bishop,  Crim.  Proced. 
I  1309;  19  Bncy.  Plead.  &  Prac.  p.  476,  and 
cases  cited ;  12  Cyc.  p.  779,  and  cases  cited. 
Accordingly,  where  no  statute  is  found  to 
authorize  it,  a  sentence  In  the  alternative 
is  bad  for  uncertainty.  In  Brownbrldge  v. 
People,  38  Mich.  763,  the  court,  referring  to 
Mr.  Bishop,  said:  "He  says  that,  where 
there  are  no  statutory  provisions  for  sen- 
tences in  the  alternative,  'the  Judgment 
should  be  direct  and  unconditional  and  dis- 
tinctly limited  in  its  terms,'  and  the,  authori- 
ties he  cites  and  many  others  fully  sustain 
him." 

[3, 4]  In  State  v.  Hatley,  110  N.  O.  622,  14 
S.  E.  761,  the  court  said:  "It  is  earnestly 
Insisted  by  counsel  for  the  defendants  that 
the  judgment  is  an  alternative  judgment, 
and  as  such  is  void.  Is  it  an  alternative 
judgment?  If  so,  the  authorities  are  abun- 
dant to  settle  the  question  of  Its  Invalidity" 
—citing  Strickland  v.  Cox,  102  N.  O.  411,  9 
S.  E.  414,  where  it  is  said:  "Alternative  or 
conditional  Judgments  at  law  are  void  in 
civil  as  well  as  in  criminal  cases.  State  v. 
Bennett,  20  N.  O.  170;  State  v.  Perkins,  82 
N.  a  682."    In  Miller  v.  City  of  Camden,  63 


N.  J.  Law,  601,  604,  43  AtL  1069,  1070,  the 
court  said:  "The  sentence  complained  of  Is 
further  objectionable  from  a  legal  standpoint 
by  reason  of  Its  alternative  character.  It 
leaves  it  to  the  prosecutor  (the  convict)  ei- 
ther to  pay  a  fine  or  submit  to  a  term  of 
Imprisonment  as  he  may  select"  And  in  Ex 
parte  Martini,  23  Fla.  343,  846,  2  South. 
689,  690,  it  was  said:  "If  the  sentence  is  to 
be  considered  as  Inflicting  in  the  alternative 
a  fine  of  $100,  or  the  performance  of  60 
days'  work  on  the  public  streets  as  the  pun- 
ishment adjudged  for  the  offense,  not  only 
Is  the  latter  part  of  It  wholly-  unauthorized 
as  a  punishment  by  the  ordinance  denounc- 
ing the  offense,  but  the  sentence  Is  void  for 
uncertainty.  If  It  be  left  by  the  court  to 
either  the  prisoner,  or  the  ministerial  officer 
of  the  court  having  him  in  charge,  or  to 
any  one  else,  to  say  whether  the  prisoner 
shall  pay  a  fine  or  do  something  else,  then 
the  court  has  not  fixed  the  sentence,  and  wo 
have  no  certain  sentence  of  the  court;  and 
whichever  of  the  two  things  may  be  done  is 
not  done  by  virtue  of  any  decision  of  the 
court  as  to  which  shall  be  done."  We  find 
no  authorities  to  the  effect  that  an  alterna- 
tive sentence  Is  valid,  except  where  it  is  au- 
thorized by  statute.  There  is  no  statutory 
provision  in  this  state  for  alternative  sen- 
tences except  that  contained  In  section  6,  c. 
136,  R  S.,  which  is  that,  when  a  convict 
Is  sentenced  to  either  of  the  work  jails,  "the 
court  or  magistrate  may  in  addition  sentence 
him  to  the  other  punishment  provided  by  la\» 
for  the  same  offense,  with  the  condition  that 
if  such  convict  cannot  be  received  at  the 
work  jail  to  which  he  is  sentenced,  or  if  at 
any  time  before  the  expiration  of  said  sen- 
tence, in  the  Judgment  of  the  Inspectors  of 
jails,  he  becomes  incorrigible,  or  unsafe,  they 
may  order  that  he  suffer  such  alternative 
sentence  or  punishment"  That  provision  is 
special  and  limited;  and  its  very  enactment 
emphasizes  the  fact  that  alternative  sen- 
tences without  statutory  authority  therefor 
are  unlawful. 

[S]  Again,  it  is  a  well-recognized  principle 
that  after  a  sentence  has  been  Imposed,  the 
court  has  no  authority  to  relieve  the  convict 
from  its  execution.  The  authorities  draw 
a  clear  distinction  between  the  suspension  of 
the  imposition  of  a  sentence  and  the  indef- 
inite suspension  or  remission  of  its  enforce- 
ment There  is  a  conflict  of  authority  as  to 
the  power  of  the  court  after  a  conviction  to 
Indefinitely  postpone  the  imposition  of  the 
punishment  therefor  prescribed  by  law,  but, 
however  the  courts  may  differ  as  to  such 
power,  it  is  well  established  that  the  court 
cannot,  after  the  judgment  in  a  criminal  case 
Is  rendered  and  toe  sentence  pronounced,  in- 
definitely postpone  the  execution  of  that 
sentence,  or  commute  the  punishment  and 
release  the  prisoner  therefrom  in  whole  or 
In  part  Of  course,  It  Is  not  to  be  under- 
stood that  the  court  has  not  the  power  to 
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temporarily  postpone  the  execution  of  Its 
sentence  pending  an  appeal  and  other  pro- 
ceedings to  obtain  a  new  trial  or  review  of 
the  Judgment,  and  In  cases  where  cumulative 
sentences  are  Imposed,  and  perhaps  in  some 
cases  of  great  necessity  and  emergency.  And 
the  power  of  the  court  to  correct  errors  in 
Its  Judgment,  and  to  change  its  sentence 
during  the  term  at  which  it  is  imposed  and 
before  its  execution  has  begun,  is  another 
and  different  matter.  The  act  which  the 
authorities  hold  that  the  court  has  not  the 
power  to  do  is  not  the  act  which  stays  the 
execution  of  Its  sentence  in  order  that  the 
convict  may  exercise  his  legal  rights  to  ob- 
tain a  reversal  or  modification  of  the  Judg- 
ment against  him,  and  not  the  act  done  to 
correct  its  sentence  so  that  it  shall  be  in 
accord  with  Its  final  and  lawful  Judgment, 
but  the  act  done  for  the  purpose  of  exonerat- 
ing the  convict,  in  whole  or  in  part,  from  the 
final  and  lawful  Judgment  and  sentence  of 
the  law  which  has  been  Imposed  upon  him. 
That  Is  the  power  to  pardon,  to  commute 
penalties,  to  relieve  from  the  sentences  of 
the  law  imposed  as  punishments  for  offenses 
against  the  state,  which  power  has  not  been 
given  to  the  courts,  but  confided  exclusively 
to  the  Governor  of  the  state,  with  the  ad- 
vice and  consent  of  the  council.  Const.  Me. 
art.  5,  part  1st,  3  11. 

It  may  be  unnecessary  to  cite  authorities 
in  support  of  this  principle,  that,  after  sen- 
tence has  been  pronounced  in  a  criminal 
case,  the  court  cannot  as  a  matter  of  leni- 
ency to  the  convict  do  that  which  would  In 
effect  cancel  the  sentence,  and  reprieve  or 
pardon  the  offender  in  whole  or  In  part. 

In  a  recent  case — Tuttle  v.  Lang,  100  Me. 
123,  60  Atl.  882— the  defendant  was  sen- 
tenced to  fine,  costs,  and  imprisonment,  but 
with  the  proviso  that  no  mittimus  in  execu- 
tion of  the  sentence  should  issue  until  the 
petitioner  should  again  be  guilty  of  selling 
Intoxicating  liquors.  Nearly  two  years  after- 
ward a  mittimus  was  issued  under  that  sen- 
tence, and  be  was  committed  thereon.  The 
court  said:  "If  after  conviction  and  sentence 
any  court,  whether  of  general  or  limited  Ju- 
risdiction, permits  the  convict  to  go  at  large 
without  day,  it  can  never  thereafter  issue  a 
mittimus  for  his  commitment  In  such  case, 
having  completed  Its  Judicial  functions,  It 
has  voluntarily  surrendered  all  further  con- 
trol over  the  case  and  person" — citing  Ex 
parte  Gordon,  1  Black,  603,  17  L.  Ed.  134; 
In  re  Webb,  88  Wis.  354,  62  N.  W„  177,  27 
L.  B.  A.  856,  46  Am.  St  Rep.  846;  People 
t.  Brown,  64  Mich.  16,  18  N.  W.  571;  State 
t.  Voss,  80  Iowa,  467,  45  N.  W.  898,  8  L.  R. 
A.  767;  People  v.  Barrett,  202  111.  287,  67 
N.  E.  23,  63  L.  R.  A  82,  95  Am.  St  Rep.  230. 
While  the  precise  question  decided  In  Tuttle 
r.  Lang  was  that)  a  convict  who  had  been 
sentenced,  and  then  permitted  to  go  without 
day,  could  not  be  subsequently  committed 
under  the  original  sentence,  yet  that  decision 


is  necessarily  grounded  In  the  fundamental 
principle  that  after  a  sentence  is  imposed 
the  court  has  no  power  to  indefinitely  sus- 
pend its  execution. 

[6]  It  has  already  been  suggested  that  the 
court  may  temporarily  suspend  the  execution 
of  its  sentence  to  enable  the  defendant  to 
prosecute  authorized  proceedings  to  reverse 
or  modify  the  Judgment  against  him,  also  in 
cases  where  cumulative  sentences  are  Im- 
posed, and  probably  in  some  cases  of  ex- 
treme necessity  therefor.  And  It  will  be 
found,  we  think,  that  most  of  the  cases  oc- 
casionally cited  In  support  of  the  proposition 
that  the  court  has  power  to  suspend  the 
execution  of  Its  Imposed  sentence  are  clearly 
within  some  of  these  classes  of  permissible 
temporary  suspensions.  We  shall  not  at- 
tempt here  to  review  those  cases.  Many  of 
them  were  cited  In  behalf  of  the  state  in 
the  quite  recent  case  (Ex  parte  Clendenning, 
22  Okl.  108,  97  Pac.  650,  18  L.  R.  A  [N.  S.] 
1041,  132  Am.  St  Rep.  628),  and  the  court 
there  exhaustively  reviewed  and  analyzed 
them,  finding  that  none  of  them  (except  Syl- 
vester v.  State,  65  N.  H.  183,  20  Atl.  954) 
is  to  be  regarded  as  an  authority  in  point 
that  the  court  has  power  to  indefinitely  post- 
pone the  execution  of  Its  imposed  sentence. 
And  we  do  not  think  that  Sylvester  v.  State, 
supra,  holds  that  such  a  stay  Of  execution  of 
sentence  is  lawful.  The  Clendenning  Case  is 
on  all  fours  with  that  of  Tuttle  v.  Lang,  and 
the  decision  was  the  same.  Referring  to  the 
authorities,  the  court  there  said:  "Every 
case  wherein  the  question  is  squarely  pre- 
sented and  passed  upon,  and  the  courts  have 
given  It  the  care  and  attention  Its  impor- 
tance deserves,  holds,  practically  without  dis- 
sent, that  in  passing  sentence  on  a  person 
convicted  of  an  offense  the  court  has  no  pow- 
er to  provide  that  the  imprisonment  of  the 
defendant  shall  begin  at  some  future,  Indef- 
inite time,  depending  on  the  happening  of  a 
contingency." 

The  case  of  Re  Webb,  89  Wis.  354,  62  N. 
W.  177,  27  L.  R  A  356,  46  Am.  St  Rep.  846, 
was  one  where  the  petitioner  was  convicted 
of  the  crime  of  adultery,  and  was  sentenced 
to  pay  a  fine  of  $200,  and  to  be  committed 
to  the  common  Jail  for  six  months.  He  paid 
the  costs,  and  the  court  directed  "that  the 
sentence  of  Imprisonment  be  suspended  until 
the  further  order  of  court"  After  the  ex- 
piration of  that  term,  and  after  six  months 
had  expired,  he  was  ordered  to  comply  with 
the  sentence,  and  the  court,  in  holding  that 
the  Judgment  of  the  court  committing  him 
was  void,  said:  "While  it  may  be  said  that 
the  defendant  Is  in  no  position  to  complain 
or  take  advantage  of  the  clemency  of  the 
court  the  question  at  Issue  Is  one  of  power, 
involving  serious  considerations  of  public 
policy  respecting  the  administration  of  crim- 
inal Justice.  After  the  defendant  had  been 
convicted,  and  the  sentence  of  the  law  In 
legal  and  proper  form  had  been  pronounced 
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against  him,  It  Is  difficult  to  understand  upon 
what  principle  the  court  could  further  Inter- 
fere in  the  premises.  The  right  of  the  court 
for  cause  within  the  exercise  of  a  reasonable 
discretion  to  postpone  sentence  or  suspend 
sentence,  as  it  is  said,  seems  to  be  clear; 
but  we  think,  both  upon  principle  and  au- 
thority, its  right  to  suspend  the  execution 
of  the  sentence  after  it  has  been  pronounced 
cannot  be  sustained,  except  as  incident  to  a 
review  of  the  case  upon  a  writ  of  error,  or 
upon  other  well-established  legal  grounds." 

In  Re  Strickler,  51  Kan.  700,  33  Pac.  620, 
the  defendant  was  sentenced  to  imprison- 
ment, and  it  was  "further  ordered  by  the 
court  that  the  operation  of  this  sentence 
shall  be  suspended  during  such  time  as  the 
defendant  shall  keep  the  peace  with  all  man- 
kind, and  desist  from  all  unnecessary  use 
of  intoxicating  liquor,  and  refrain  from  be- 
coming intoxicated."  The  court  held  the 
stay  of  the  execution  of  the  sentence  "whol- 
ly unauthorized  by  law."  See,  also,  Re 
Bloom,  63  Mich.  597,  19  N.  W.  200;  Re 
Markuson,  5  N.  D.  180,  64  N.  W.  939 ;  Tan- 
ner v.  Wiggins  (1907)  54  Pla.  203,  45  South. 
459,  14  Ann.  Gas.  718.  In  the  last  case  cited 
the  defendant  was  sentenced  to  imprison- 
ment for  12  months,  with  the  following  stip- 
ulation :  "It  is  further  ordered  that  on  pay- 
ment of  $50  and  costs  the  above  sentence  will 
be  suspended  during  such  time  as  defendant 
abstains  from  selling,  by  himself  or  others, 
any  spirituous,  vinous,  or  malt  liquors,  or 
from  staying  or  being  where  any  such  liq- 
uors are  sold,  or  from  maintaining,  keeping 
or  being  Interested  in  any  place  of  business 
or  institution  where  any  of  such  liquors  are 
sold  or  kept"  The  court  held  the  attempted 
suspension  of  the  execution  of  the  sentence 
to  be  a  nullity.  The  citation  of  authorities 
need  not  be  multiplied,  for  they  are  in  sub- 
stantial harmony  in  holding  that,  where  the 
court  has  pronounced  the  sentence  of  the  law 
against  one  convicted  of  a  criminal  offense, 
it  then  has  no  power  (unless  so  authorized 
by  statute)  to  make  any  order,  the  effect  of 
which  would  be  to  indefinitely  suspend  the 
execution  of  that  sentence,  or  to  nullify  It 
upon  the  happening  of  a  contingency,  or  upon 
the  performance  of  some  condition  by  the 
defendant  at  his  option,  and  that  any  such 
order  is  void  and  any  bond  or  recognizance 
given  in  pursuance  of  such  order  is  also  void. 

[7]  It  may  not  be  entirely  clear  as  to 
what  should  be  the  construction  of  the  sen- 
tence, under  consideration  in  the  case  at  bar. 

The  language  used,  "Sentence:  Fine  $1,- 
000,  and,  In  addition,  imprisonment  at  hard 
labor  in  jail  for  the  term  of  six  months, 
and,  in  default  of  payment  of  fine,  thirty 
days  additional  in  Jail,"  must,  we  think,  be 
construed  as  an  actual  Imposition  of  a  sen- 
tence authorized  by  statute  for  the  offense 
of  which  the  defendant  stood  convicted.  If 
the  additional  words,  "the  Imprisonment  part 
of  the  penalty  to  be  canceled  on  payment  of 


the  fine,  if  respondent  shall  recognize,"  etc., 
are  to  be  construed  as  imposing  a  further 
sentence  to  be  accepted  or  rejected  at  the 
option  of  the  defendant  in  lieu  of  the  Im- 
prisonment part  of  the  original  sentence,  then 
we  are  constrained  to  hold  that  the  sentence 
was  unauthorized  and  void  because  in  the 
alternative,  and  therefore  not  definite  and 
certain  as  required  by  law.  If  on  the 
other  hand,  those  additional  words  are  to. 
be  construed  (and  this  seems  to  us  to  be  the 
meaning  intended)  as.  a  condition  stipulated 
by  the  court,  the  performance  of  which  by 
the  defendant,  at  his  option,  should  relieve 
him  from  the  imprisonment  part  of  the  sen- 
tence Imposed  upon  him,  then  it  must  be 
held  that  the  court  had  no  power  to  so 
stipulate,  and  accordingly  that  the  recog- 
nizance given  in  carrying  out  that  stipulation 
was  void. 

It  follows,  therefore,  as  the  opinion  of  the 
court,  that  the  recognizance  to  enforce  which 
this  action  is  brought  was  not  given  in 
compliance  with  a  lawful  requirement  there- 
for, and  for  that  reason  is  not  enforceable. 

Judgment  for  the  defendants. 


TRAINER  v.  MARINE  NAT.  BANK. 

(Supreme  Judicial  Court  of  Maine.     Dec.   20, 
1912.) 

1.  Banks  and  Banking  (J  154*)— Actions — 
Evidence— Sufficiency. 

In  an  action  to  recover  a  deposit,  where 
the  bank  claimed  with  the  depositor's  authority 
to  have  purchased  a  bond  out  of  the  proceeds 
of  such  deposit,  evidence  held  to  support  a  find- 
ing that  the  purchase  had  not  been  authorized 
by  the  depositor. 

[Ed.  Note. — For  other  cases,  see  Banks  and 
Banking,  Cent.  Dig-  58  502-512,  514-533;  Dec. 
Dig.  i  154.*] 

2.  Banks  and  Banking  ($  154*)—: Actions- 
Evidence— Sufficiency. 

In  an  action  to  recover  the  excess  charged 
against  plaintiff's  deposit  of  interest  on  a  loan 
made  by  the  bank,  evidence  held  insufficient  to 
support  a  finding  for  the  depositor  on  the  theory 
that  the  notes  had  been  altered  after  execution 
by  increasing  the  interest  rate. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent.  Dig.  fl  502-512,  514-533;  Dec 
Dig.  §154.*] 

3.  Banks  and  Banking  <|  154*)— Actions— 

Evidence. 

In  an  action  to  recover  a  deposit  where  it 
was  claimed  that  part  of  the  deposit  had,  with 
the  depositor's  authority,  been  expended  in  pur- 
chasing a  bond  for  him,  evidence  that  the  prop- 
erty upon  which  the  bond  was  secured  could, 
after  the  insolvency  of  the  company,  have  been 
sold  for  more  than  enough  to  pay  the  bond 
issue  was  inadmissible;  the  authority  of  the 
bank  being  the  question  in  issue. 

[Ed.  Note. — For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  §§  502-512,  514-533 ;  Dec 
Dig.  !  154.*] 

Motion  and  Exceptions  from  Supreme  Ju- 
dicial Court,  Sagadahoc  County,  at  Law. 

Assumpsit  by  John  Trainer  against  the 
Marine  National  Bank.  There  was  a  verdict 
for   plaintiff,   and   defendant  moves   for    a 
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new  trial  and  brings  exceptions.  Exceptions 
overruled,  and  motion  sustained  unless  plain- 
tiff flies  remittitur. 

Argued  before  WHITEHOUSE,  0.  J.,  and 
SAVAGE,  CORNISH,  KING,  and  HALEY,  JJ. 

George  W.  Heselton,  of  Gardiner,  for  plain- 
tiff. Arthur  J.  Dunton,  of  Bath,  for  defend- 
ant. 

KING,  J.  This  is  an  action  of  assumpsit 
to  recover  three  different  items. 

First,  $500  which  the  plaintiff  claimed  to 
be  due  him  as  a  balance  of  a  call  deposit 
which  he  made  with  the  bank  December  1, 
1905;  second,  $111.55  as  an  overcharge  of 
Interest  on  two  notes  discounted  for  him  by 
the  bank ;  and,  third,  $295.83  as  Interest  on 
the  alleged  call  deposit 

Under  the  ruling  of  the  presiding  justice, 
acquiesced  In  by  the  plaintiff,  the  third  Item 
was  abandoned;  and  the  second  item  was, 
by  agreement  of  the  plaintiff,  reduced  to 
$101.25.  The  verdict  was  for  $601.25,  show- 
ing that  the  jury  found  the  plaintiff  entitled 
to  recover  the  first  item  of  $500,  and  the 
second  item,  as  corrected,  of  $101.25.  The 
case  Is  before  the  law  court  on  the  defend- 
ant's motion  for  a  new  trial,  and  also  on 
its  exceptions  as  to  the  admission  and  ex- 
clusion of  testimony. 

The  Motion. 

X.  The  $500  Item.  The  plaintiff,  a  sea  cap- 
tain, was  a  customer  of  the  defendant  bank 
from  some  time  prior  to  December,  1905,  un- 
til the  bank  went  Into  liquidation  In  1910 
or  thereabouts.  During  the  period  covered 
by  the  transactions  in  question  Horatio  A 
Duncan  was  president  of  the  bank,  and  his 
son,  Silas  H.  Duncan,  was  Its  cashier.  De- 
cember 1,  1905,  the  plaintiff  deposited  in 
the  bank  $5,843.75.  After  charging  against 
that  deposit  an  overdraft  of  $362.97  and  the 
balance  due  on  two  notes  of  the  plaintiff, 
his  balance  was  $4,350.86. 

The  plaintiff  claimed  that  immediately  aft- 
er that  deposit  was  made  the  cashier  of  the 
bank  proposed  to  him  that  if  he  could  allow 
$3,000  of  his  'deposit  to  remain  in  the  bank 
for  some  material  time  it  would  pay  him  5 
per  cent  interest  thereon,  the  same  rate  it 
was  then  paying  for  borrowed  money,  and 
that  he  assented  to  thai  proposition,  but  on 
condition,  however,  that  his  money  should 
be  subject  to  call.  This  alleged  arrange- 
ment was  the  basis  of  the  third  item  m  the 
plaintiff's  writ  which,  however,  was  aban- 
doned. On  the  part  of  the  bank  It  was 
claimed  that  no  such  arrangement  was  made, 
and  the  evidence  Introduced  relating  to  it  on 
the  one  side  and  on  the  other,  became  of  lit- 
tle consequence  after  the  third  Item  was 
abandoned. 

On  December  8,  1905,  three  days  after  the 
deposit  was  made,  an  item  of  $2,500  was 
charged  against  the  plaintiff's  account,  and 
it  appears  to  have  been  represented  by  a 
"debit"  slip  containing  the  words  "note  pur- 


chased." It  was  claimed  in  behalf  of  the 
bank  that  this  sum  was  applied,  on  author- 
ity of  the  plaintiff,  to  the  purchase  of  the 
joint  and  several  note  for  that  amount  of 
Silas  H.  Duncan,  Horatio  A  Duncan,  and 
John  S.  Hyde,  bearing  5  per  cent  interest; 
that  this  note  was  kept  in  the  bank  with 
other  papers  of  the  plaintiff;  and  that  the 
interest  accruing  thereon  from  time  to  time 
was  credited  to  his  account  and  that  finally 
the  note  was  paid  and  the  amount  credited 
to  him.  The  plaintiff,  on  the  other  hand, 
denied  that  he  had  any  knowledge  that  such 
a  transaction  bad  occurred  until  after  the 
bank  went  into  liquidation,  when  he  saw 
for  the  first  time  his  canceled  checks  and 
debit  slips,  which  up  to  that  time  had  been 
in  the  possession  of  the  bank.  The  validity 
of  this  $2,500  note  transaction  was  not  di- 
rectly involved  In  the  issues  submitted  to  the 
jury,  and  was  material  only  so  far  as  it  shed 
any  light  upon  those  Issues. 

[1]  We  come  now  to  the  first  matter  in 
issue — the  $500  item.  On  January  31,  1906, 
the  plaintiff's'  account  was  charged  with  an 
item  of  $500.  The  bank  claimed  the  charge 
was  made  by  authority  of  a  counter  check 
for  that  amount  dated  December  18,  1905, 
payable  to  cash,  and  signed  "John  Trainer  by 
S.  H.  D.  authorized."  This  check  was  made 
out  and  signed  by  the  cashier,  Silas  H. 
Duncan,  and  the  bank  claimed  that  it  was 
given  for  the  purchase  of  a  $500  bond  of 
the  Monson  Consolidated  Slate  Company, 
which  bond  was  then  the  property  of  the 
cashier.  The  bond  was  kept  In  the  bank, 
and  it  claimed  to  have  credited  to  the  plain- 
tiff's account  such  of  the  maturing  coupons 
thereon  as  were  paid.  The  slate  company  is 
In  the  hands  of  a  receiver,  and  it  was  not 
claimed  that  the  bond  was  of  full  value,  at 
least  at  the  time  of  trial.  The  First  Nation- 
al Bank  of  Bath  became  the  liquidating  agent 
of  the  defendant  bank,  and  Mr.  Low,  vice 
president  of  the  First  testified  that  in 
searching,  at  the  request  of  Uoratlo  A.  Dun- 
can, for  passbooks,  canceled  checks,  and  other 
papers  and  vouchers  relating  to  the  plain- 
tiff's account  In  the  Marine  Bank,  among  the 
books  and  papers  turned  over  to  the  First 
by  the  Marine  Bank,  he  found  a  tin  box 
containing  a  passbook  in  which  were  some 
canceled  checks  and  other  vouchers  relating 
to  the  plaintiff's  account  and  that  the  $500 
bond  was  with  the  other  papers,  and  that 
he  passed  the  bond  to  the  plaintiff  who,  aft- 
er Inquiring  of  him  what  it  was  and  how  it 
came  there,  passed  it  back  to  him. 

The  question  of  fact  presented  to  the  jury 
concerning  the  $500  item  was  whether  the 
plaintiff  authorized  the  appropriation  of  $500 
of  his  deposit  to  the  purchase  of  the  bond, 
and  the  burden  was  on  the  defendant  to 
prove  that  fact 

Silas  H.  Duncan  now  resides  in  Seattle, 
Wash.,  and  he  was  not  present  at  the  trial, 
but  a  statement  of  what  the  plaintiff  ad- 
mitted he  would  testify  to  if  present  was 
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read  to  the  Jury,  In  which  it  was  stated  that 
he  would  testify,  if  present,  that  he  called 
the  plaintiff's  attention  to  the  $2,500  note 
and  the  $500  bond,  and  suggested  to  him 
that  they  would  prove  a  good  investment, 
yielding  a  good  rate  of  interest,  and  that  the 
plaintiff  agreed  to  buy  both  the  note  and 
bond  and  authorized  him  to  charge  his  ac- 
count with  the  amount  necessary  for  the 
purpose,  which  he  did,  and  that  after  the 
transaction  the  matter  was  talked  over  be- 
tween them,  and  that  the  plaintiff  saw  and 
handled  the  note  and  bond.  In  rebuttal  the 
plaintiff  called  several  witnesses  who  gave 
testimony  tending  to  Impeach  the  credibility 
of  Silas  H.  Duncan. 

The  plaintiff  testified  that  he  did  not  au- 
thorize Silas  H.  Duncan  to  sign  bis  name 
to  the  $500  check ;  that  he  did  not  purchase 
the  bond  or  give  any  one  authority  to  pur- 
chase it  for  him;  and  that  he  never  saw  the 
bond  or  heard  it  spoken  of  until  Mr.  Low  of 
the  First  National  passed  it  to  him  in  that 
bank  with  some  of  his  canceled  checks  and 
other  memoranda  relating  to  bis  account  as 
kept  by  the  Marine  Bank. 

The  defendant  urged  In  support  of  its  con- 
tention the  circumstances  that  on  March  13, 
1900,  the  plaintiff's  account  was  overdrawn 
$902.11  according  to  the  books  of  the  bank, 
and  that,'  at  the  request  of  the  cashier,  he 
gave  his  note  for  $1,500,  the  proceeds  of 
which  were  placed  to  his  credit;  that  In  De- 
cember following  bis  account  was  again  much 
overdrawn,  and  he  gave  another  note  for 
$1,500  the  proceeds  of  which  were  credited 
to  his  account.  And  the  bank  contended  that 
the  plaintiff  used  the  $2,500  note  and  the 
bond  as  collateral  security  for  the  $1,500 
notes. 

On  the  other  hand,  the  plaintiff  contended 
that  he  then  told  the  cashier  that  he  did  not 
understand  how  his  account  could  be  over- 
drawn, or  why  he  should  be  asked  to  give 
a  note  to  the  bank  when  the  bank  was  In- 
debted to  him,  and  that  the  cashier  told  him 
It  would  be  inconvenient  for  the  bank  at  that 
time  to  call  In  the  $3,000  of  the  plaintiff's 
deposit  which  the  bank  had  used,  and  that 
it  could  make  no  financial  difference  to  him 
If  he  gave  the  note,  as  the  bank  would  allow 
him  the  same  rate  of  Interest  on  his  call 
deposit  as  he  would  pay  on  the  note,  and  that 
he  gave  the  $1,500  notes  relying  upon  that 
explanation,  and  because  he  then  had  im- 
plicit confidence  in  the  cashier.  Be  admitted 
that  he  signed  his  name  on  the  back  of  the 
$2,500  Hyde  note,  claiming  that  he  did  so 
at  the  time  he  gave  the  first  $1,500  note,  and 
saying  that  the  cashier  called  him  back  Into 
the  bank  to  do  that,  but  he  denied  that  he 
then  knew  that  he  had  any  ownership  or 
interest  in  that  $2,500  note,  and  supposed  he 
was  asked  to  Indorse  it  to  assist  the  bank  so 
It  would  not  be  obliged  to  call  in  his  call 
deposit  as  the  cashier  had  explained  to  him. 

Much  evidence  was  introduced  on  the  one 
side  and  on  the  other  bearing  upon  this  is- 


sue, bat  it  is  impracticable  to  attempt  here 
any  extended  reference  or  detailed  analysis 
of  it  The  direct  evidence  was  conflicting, 
and  there  were  other  facts  and  circumstances 
shown  which  the  parties  claimed  tended  to 
support  their  respective  contentions.  The 
Issue  was  clearly  presented  to  the  Jury  by 
the  presiding  Justice  In  these  words:  "Did 
he  authorize  the  appropriation  of  that  money 
which  the  bank  owed  him  to  be  expended 
for  this  $500  Monson  bond?  If  be  did  au- 
thorize the  bank  or  its  officials  to  appropriate 
his  money  to  the  purchase  of  that  bond, 
why  then  that  is  the  end  of  his  case,  as  far 
as  the  bond  is  concerned.  On  the  other  hand, 
If  he  did  not  authorize  the  appropriation  of 
his  money  to  the  purchase  of  that  bond,  then 
this  bank  is  responsible  for  it  and  is  respon- 
sible for  it  to-day,  because  there  is  no  claim 
that  that  amount  of  money  was  appropriat- 
ed upon  the  plaintiff's  order  except  for  the 
purchase  of  this  Monson  bond,  and  that  is 
the  issue.  That  is  purely  a  question  of  fact 
for  you  to  determine  upon  all  the  evidence 
in  this  case." 

The  jury  found  that  issue  of  fact  in  the 
plaintiff's  favor,  and  we  are  not  persuaded 
by  a  study  and  consideration  of  all  the  evi- 
dence that  their  finding  on  that  issue  ought 
to  be  set  aside  as  manifestly  wrong.  They 
saw  the  witnesses  as  they  testified,  and  had 
a  better  opportunity  to  judge  of  their  cred- 
ibility than  this  court  now  has. 

[2]  2.  The  item  of  $101.25. 

August  31,  1907,  the  plaintiff,  who  was 
then  engaged  In  building  a  vessel,  borrowed 
of  the  defendant  bank  $2,200  and  gave  his 
note  on  two  months  therefor.  His  account 
was  credited  on  that  day  with  the  proceeds 
of  the  note  discounted  at  6  per  cent  But  it 
appears  that  on  September  3,  1907,  his  ac- 
count was  charged  with  $3.70,  It  being  the 
difference  between  the  proceeds  of  the  $2,200 
note  discounted  at  7  per  cent  Instead  of  6 
per  cent  When  that  note  matured  October 
31,  1907,  a  new  note  for  $2,200  was  given 
on  four  months  on  which  appears  written, 
"With  int  after  at  7%."  November  13,  1907, 
the  plaintiff  borrowed  of  the  bank  $1,300 
more  and  gave  his  note  for  that  amount  on 
four  months,  on  which  appears  written, 
"With  int  after  at  7%."  On  the  same  day, 
November  13,  1907,  a  mortgage  of  certain 
vessel  property  was  given  by  the  plaintiff  to 
the  bank  to  secure  the  two  notes,  that  of 
October  31st  for  $2,200,  and  that  of  Novem- 
ber 13th  for  $1,300.  This  mortgage  was  writ- 
ten by  George  H.  Clark,  an  insurance  agent, 
now  deceased.  After  the  description  of  the 
notes  In  the  mortgage  there  is  written,  "Both 
notes  'with  interest  after  at  7%.* "  On  No- 
vember 14,  1907,  the  plaintiff's  account  In 
the  bank  was  credited  with  $1,218.34,  which 
appears  to  be  the  amount  of  the  $1,300  note, 
less  the  discount  on  both  notes  at  7  per  cent 
for  four  months,  the  time  on  which  each  was 
written.    On  the  back  of  each  note  there 
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appears  Indorsed  at  regular  Intervals  of 
four  months,  down  to  1910,  payments  of  In- 
terest at  7  per  cent,  and,  so  far  as  we  have 
been  able  to  determine,  corresponding  charges 
of  Interest  were  made  against  the  plaintiff's 
account  in  the  bank. 

The  plaintiff  claimed  that  he  should  have 
been  charged  with  only  6  per  cent  Interest 
on  this  loan  of  $3,500,  and  the  item  of  $101.- 
25  is  the  difference  between  the  charges  made 
against  his  account  for  interest  on  these 
notes  and  what  it  would  have  been  at  6  per 
cent 

It  was  the  plaintiff's  contention  that  these 
notes  were  altered  after  he  signed  them, 
and  manifestly  the  jury  so  found  We  do 
not  think  that  finding  is  reasonably  Justified 
by  the  evidence. 

The  plaintiff's  testimony  relating  to  this 
matter  was  not  positive  and  certain.  He 
could  only  testify  that  he  did  not  remember 
that  anything  was  said  about  7  per  cent 
Interest  when  the  notes  were  made,  and  that 
he  did  not  believe  that  the  words  relating 
to  the  Interest  were  written  on  the  notes 
when  he  signed  them,  and  on  cross-examina- 
tion, being  questioned  with  reference  to  the 
notes  being  changed  after  he  signed  them 
by  adding  the  clause  "With  int  after  at  7%," 
he  testified:  "Q.  Would  you  swear  positive- 
ly that  that  was  not  on  there  at  the  time 
you  signed  it?  A  I  would  not  I  don't  be- 
lieve it  was.  Q.  But  you  wouldn't  swear 
positively  that  it  wasn't?  A.  I  wouldn't 
want  to,  no." 

The  evidence  justifies  the  conclusion,  we 
think,  that  in  the  summer  of  1907  the  plain- 
tiff required  a  loan  of  $3,500  and  arranged 
for  the  same  with  the  defendant  bank; 
that  the  loan  was  to  be  secured  by  a  mort- 
gage of  certain  vessel  property,  but  the  ex- 
ecution of  the  mortgage  was  necessarily  de- 
layed on  account  of  the  registration  of  some 
of  the  vessels;  that  the  $2,200  note,  dated 
August  31,  1907,  on  two  months,  was  taken 
temporarily  until  the  mortgage  security  could 
be  given,  which  was  done  later,  on  Novem- 
ber IS,  1907,  when  the  $1,300  note  was  given 
for  the  balance  of  the  loan,  and  a  new 
$2,200  note  was  given  bearing  date  October 
31,  1907,  the  date  of  the  maturity  of  the 
first  note  for  that  amount  Horatio  A 
Duncan,  the  president  of  the  defendant  bank, 
at  the  time  of  the  transaction  testified  that 
the  rate  of  Interest  on  the  loan  at  7  per 
cent  was  agreed  upon  when  the  first  note 
of  $2,200  on  two  months  was  taken,  but 
that  by  an  error  of  the  bonk  officials  only 
6  per  cent  discount  was  charged  on  the 
books  in  the  first  instance,  which  error, 
however,  was  corrected  three  days  after,  on 
September  3,  1907,  and  the  difference  charg- 
ed to  the  plaintiff's  account;  that  the  notes 
in  question  were  filled  out  by  him  on  print- 
ed blank  notes ;  and  that  the  clauses  "With 
Int  after  at  7%"  were  written  by  him  In 
both  notes  before  they  were  signed,  and  that 
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no  change  had  been  made  in  the  notes  since 
they  were  signed  He  further  testified  that 
the  mortgage  was  written  by  Mr.  dark,  with 
whose  handwriting  he  was  familiar,  and  that 
the  clause  In  the  mortgage  relating  to  the 
interest  on  the  notes  is  in  Mr.  Clark's  hand- 
writing and  was  in  the  mortgage  when  it 
was  first  delivered  to  the  bank.  But  the 
plaintiff  contended  that  an  inspection  of 
the  notes  and  mortgage  disclosed  some  evi- 
dence In  support  of  his  contention  that  the 
Interest  clauses  in  question  were  not  writ- 
ten into  the  notes  and  mortgage  at  the  same 
time  the  rest  ot  the  notes  and  mortgage  was 
written.  And  the  defendant  called  one  wit- 
ness who  gave  it  as  his  opinion,  from  an  in- 
spection of  the  notes  and  mortgage,  that  the 
clauses  in  question  were  written  into  the 
notes  after  they  were  signed.  The  Jury  had 
the  original  notes  and  mortgage  for  their 
Inspection,  and  we  have  examined  them  with 
care.  While  it  is  possible,  perhaps,  to  dis- 
cern from  an  inspection  of  the  mortgage  a 
slight  difference  between  the  quantity  or 
shade  of  the  ink  in  the  writing  of  the  clause 
relating  to  the  Interest  and  the  other  writ- 
ing, yet  that  difference,  If  any,  Is  extremely 
slight,  and  all  the  writing,  we  think,  was 
manifestly  done  by  the  same  person.  And 
from  an  inspection  of  the  notes  we  fail  to 
discern  anything  that  sufficiently  indicates 
that  the  words  relating  to  the  Interest  were 
written  after  the  notes  were  signed  Further 
the  improbability  that  these  notes  were  al- 
tered by  the  bank  officials  after  they  were 
signed  is  an  Important  consideration.  It  is 
quite  impossible  to  believe  (hat  an  intelli- 
gent person  would  wrongfully  alter  a  note 
after  it  was  signed,  thereby  committing  for- 
gery under  the  statute,  for  no  other  motive 
than  that  a  bank  should  get  the  benefit  of 
an  increase  of  1  per  cent  in  the  rate  of  In- 
terest on  a  comparatively  small  loan  for  a 
short  time. 

After  a  careful  and  painstaking  examina- 
tion of  all  the  evidence  relating  to  this  is- 
sue, especially  the  fact  that  the  plaintiff 
himself  was  unwilling  to  state  positively 
that  the  interest  clauses  were  not  In  the 
notes  when  he  signed  them,  the  positive  tes- 
timony of  the  president  of  the  bank  who 
wrote  the  notes  that  he  wrote  the  Interest 
clauses  Into  them  before  they  were  signed, 
the  absence  of  any  substantial  evidence  from 
an  Inspection  of  the  notes  that  they  have 
been  altered  since  they  were  signed,  and 
the  improbability  that  any  Intelligent  per- 
son would  make  such  an  alteration  on  a  note 
after  It  had  been  signed  by  the  maker,  we 
are  constrained  to  the  opinion  that  the  jury's 
finding  on  this  issue  was  against  the  weight 
of  the  evidence. 

It  may  be  that  the  other  issue  relating  to 
the  item  of  $500  so  engrossed  the  considera- 
tion of  the  jury  that  they  failed  to  give  dis- 
criminating consideration  to  the  evidence 
bearing  on  this  issue.     But  whatever  may 
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hare  been  the  cause  for  it,  the  court  Is  of 
the  opinion  that  the  finding  of  the  jury  on 
this  issue  was  unmistakably  wrong,  and  that 
it  ought  to  be  set  aside. 

The  Exceptions. 

[3]  In  the  repiy  to  the  plaintiff's  brief  the 
defendant's  learned  counsel  says:  "As  to  the 
exceptions,  we  will  say  that  the  only  one  of 
the  exceptions  to  which  any  attention  was 
devoted  in  our  brief  was  the  exception  to 
the  exclusion  of  the  testimony  of  George 
W.  Johnson.  This  is  the  one  to  which  the 
plaintiff  does  not  seem  to  refer  in  his  brief 
but  Is  the  one  on  which  we  rely." 

George  W.  Johnson,  treasurer  of  the  Mon- 
son  Consolidated  Slate  Company  from  1896 
until  it  went  into  a  receiver's  hands  in  1010, 
as  a  witness  for  the  defendant,  testified  that 
the  bond  issue,  of  which  the  $500  bond  in 
question  was  a  part,  was  $50,000,  of  which 
$20,000  were  Issued,  and  that  the  bonds 
were  secured  by  a  mortgage  of  property 
which  he  said  "cost  about  $200,000  at  that 
time."  He  was  then  asked  this  question, 
"Could  it  have  been  sold  for  enough,  In 
your  opinion,  even  at  forced  sale,  to  have 
paid  the  bonds  in  full?"  and  his  answer  was 
excluded,  to  which  ruling  the  defendant  ex- 
cepted. 

We  think  the  ruling  was  right  The  fact 
sought  to  be  elicited  by  the  question  was 
immaterial.  The  issue  was  whether  or  not 
the  plaintiff  purchased  the  $500  bond  of 
Silas  H.  Duncan  and  authorized  the  appro- 
priation of  $500  of  his  deposit  in  the  de- 
fendant bank  for  that  purpose.  The  opinion 
of  the  treasurer  of  the  slate  company  as  to 
what  the  property  securing  the  bonds  would 
sell  for  at  a  forced  sale  could  not  be  ma- 
terial to  that  Issue.  As  bearing  upon  the 
probability  that  the  plaintiff  did  or  did  not 
purchase  the  bond,  his  knowledge  of  the 
value  of  the  bond  at  the  time  of  the  alleged 
purchase,  or'  facts  relating  thereto  then 
brought  to  his  attention,  might  have  been 
competent  But  there  was  no  such  evidence 
offered.  The  court,  however,  did  allow  wit- 
nesses to  be  Inquired  of  relative  to  the  mar- 
ket value  of  the  bonds.  This  was  as  far,  we 
think,  as  the  court  was  permitted  to  go  In 
admitting  testimony  In  relation  to  the  val- 
ue of  the  bonds. 

It  is  therefore  the  opinion  of  the  court 
that  there  was  no  reversible  error  In  the 
ruling  complained  of. 

We  do  not  understand  that  the  other  ex- 
ceptions are  urged,  but  we  have  considered 
them  and  do  not  find  the  rulings  complained 
of  exceptionable. 

In  accordance  with  the  foregoing  opinion 
of  the  court,  the  entry  in  this  case  must  be: 

Exceptions  overruled.  Motion  sustained 
unless  plaintiff  files  remittitur  for  all  of 
the  verdict  over  $500  within  80  days  after 
the  rescript  is  filed. 


LITTLEFIELD  v.  NEWPORT  WATER  CO. 

(Supreme  Judicial  Court  of  Maine.  -  Dec.  23, 
1912.) 

Watebs  and  Water  Coubseb  (|  209*) — Wi- 
teb  Supply— Injuries  Incident  to  Sop- 
pit  and  Use— Leakage— Evidence. 

Evidence  held  not  to  warrant  a  finding  that 
water  entering  plaintiff's  cellar  came  from  wa- 
ter pipes  of  a  water  company,  relieving  it  from 
liability  therefor. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  |  302 ;    Dec.  Dig.  | 

On  Motion  from  Supreme  Judicial  Court, 
Penobscot  County,  at  Law. 

Action  by  Ulysses  S.  Littlefleld  against  the 
Newport  Water  Company.  There  was  a  ver- 
dict for  plaintiff,  and  defendant  moved  for 
a  new  trial.    Sustained. 

Argued  before  SAVAGE  KING,  BIRD, 
HALEY,  and  HANSON,  JJ. 

F.  W.  Halliday,  of  Newport,  for  plaintiff. 
W.  H.  Mitchell,  of  Newport,  and  John  E. 
Nelson,  of  Waterville,  for  defendant 

SAVAGE,  J.  Case  for  negligence.  The 
plaintiff  obtained  a  verdict  and  the  case 
comes  here  on  the  defendant's  motion  for  a 
new  trial.  In  September,  1907,  the  Newport 
Water  Company  laid  a  two-inch  water  main 
up  Park  avenue  in  Newport  to  a  point  In 
front  of  the  plaintiff's  house.  The  main 
was  in- the  southerly  side  of  the  street  The 
bouse  was  on  the  northerly  side  of  the  street 
and  60  feet  from  the  main.  The  main  was 
about  eight  Inches  lower  than  the  bottom  of 
plaintiff's  cellar.  At  this  point  in  front  of 
the  plaintiff's  house,  the  pipe  was  reduced  to 
a  one-inch  pipe  by  a  reducing  nipple  a  few 
inches  long,  a  shut-off  was  put  in,  and  a 
perpendicular  one-inch  pipe  with  elbow  was 
connected  by  a  nipple  to  the  shut-off  and 
came  to  the  surface  of  the  ground.  Then  it 
was  extended  on  the  surface  to  a  trotting 
park  as  a  service  pipe.  At  about  the  same 
time  a  service  pipe  was  laid  from  the  main 
across  the  street  and  into  the  plaintiff's  cel- 
lar. It  started  within  a  few  inches  of  the 
shut-off  Just  referred  to.  This  service  pipe 
also  had  a  shut-off  on  the  plaintiff's  premises 
from  20  to  25  feet  from  the  house.  It  is 
undisputed  that  the  ground  sloped  away  from 
the  plaintiff's  house  to  the  north  and  the 
west;  it  is  disputed  whether  it  sloped  to 
or  from  the  house  on  the  east;  it  Is  undis- 
puted that  on  the  south  or  road  side  of  the 
house  the  ground  sloped  slightly  from  the 
traveled  part  of  the  road  to  the  house  from 
2  to  4  inches  in  50  feet 

The  plaintiff  complains  that  each  winter 
since  the  pipes  were  laid  large  quantities  of 
water  have  either  flowed  or  percolated  Into 
his  cellar,  doing  him  much  damage.  He 
alleges  that  the  water  came  from  a  break 
in  the  defendant's  pipe  In  the  ground  at  or 
near   the  connection  between  the   two-Inch 
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main  and  the  trotting  park  service  pipe.  The 
negligence  alleged  and  relied  npon  In  argu- 
ment 1b  that  the  defendant  laid  the  trotting 
park  horizontal  service  pipe  so  closely  to  the 
surface  of  the  ground  at  the  point  where  It 
was  connected  with  the  perpendicular  pipe 
that  the  heaving  of  the  frozen  ground  in 
winter  wrenched  the  pipe  in  the  ground  from 
Its  connection  with  the  main,  thus  allowing 
the  water  to  escape  from  the  main.  Counsel 
In  his  brief  states  the  claim  in  these  words: 
"As  soon  as  the  frost  came  the  pipe  above 
the  ground  was  raised,  and,  acting  on  the 
connection  under  the  ground,  pulled  it  away 
from  the  main,  causing  a  leak."  It  Is  not 
claimed  that  water  froze  in  the  pipe  and 
thus  cracked  it 

In  February,  1911,  the  fourth  winter,  the 
pipe  at  this  point  was  uncovered,  and  it  was 
found  to  be  broken  or  cracked.  The  parties 
agree  substantially  as  to  where  the  break  or 
crack  was  They  disagree  as  to  size  of  the 
pipe  in  which  it  was,  and  as  to  the  size  of 
the  leak.  But  these  latter  questions  are  of 
no  importance  at  present  The  leak  was 
between  the  main  pipe  and  the  trotting  park 
service  pipe  shut-off.  And  as  it  is  not  dis- 
puted that  the  water  had  been  shut  off  from 
that  service  pipe,  and  that  there  was  no 
water  in  it  that  could  freeze,  the  allegation 
in  the  writ  that  the  perpendicular  pipe  had 
been  left  uncased  and  unprotected  from  the 
frost  is  of  no  consequence.  The  trouble  was 
not  in  the  perpendicular  pipe.  A  few  days 
previous  to  the  discovery  of  the  leak  already 
referred  to,  the  plaintiff  uncovered  a  portion 
of  his  own  service  pipe  on  his  own  ground, 
and  at  the  point  where  the  shut-off  was  con- 
nected he  found,  he  says,  slush  and  water  in 
large  quantities.  It  is  testified  to  for  the 
defendant  and  not  denied  by  the  plaintiff, 
that  this  service  pipe  also  was  cracked  at 
that  point 

The  plaintiff  contends  that  all  the  water 
which  came  into  his  cellar  came  from  the 
break  In  the  defendant's  pipe  in  the  street 
and  that  at  times  It  came  In  such  quantities 
as  to  stand  from  one  to  three  feet  In  depth. 
The  defendant  concedes  that  water  has  flow- 
ed into  the  plaintiff's  cellar  at  times  from 
some  source,  and  that  when  the  cellar  drain 
has  been  clogged,  It  has  stood  there  to  the 
depth  of  a  foot  and  a  half,  but  it  denies  that 
any  part  of  the  water  has  come  from  its 
pipe  in  the  street  It  contends,  on  the"  con- 
trary, that  it  has  come  partly  from  surface 
water  flowing  from  the  street  and  ground 
In  front  of  the  house  down  to  the  house,  and 
emptying  Into  the  cellar  through  holes  in  the 
walls,  but  chiefly  from  springs  or  moisture 
in  the  ground  at  that  place.  It  suggests, 
indeed,  that  as  there  were  two  cracked  pipes, 
one  in  the  street  60  feet  away  and  one  In 
the  plaintiff's  ground  20  or  25  feet  away, 
there  is  no  ground  for  saying  that  the  wa- 
ter came  from  the  street  pipe  rather  than  the 
other,,  if  it  came  from  either,  and  that  the 


presumption  would  be  that  the  water  came 
from  the  nearer  one.  The  nearer  one  is  not 
complained  of  In  the  writ. 

With  the  plaintiff's  testimony  to  guide  us, 
it  is  clear  that  the  same  cause  has  been 
operative  during  the  entire  period  from  the 
first  trouble  in  January,  1908,  until  the  leak 
was  discovered  and  repaired  in  February, 
1911.  The  only  difference  has  been  in  de- 
gree. This  presents  a  rather  remarkable, 
If  not  Incredible,  situation.  It  is  that  the 
water  was  burrowing  or  percolating  from 
the  pipe  to  the  cellar  for  three  years,  and 
yet  no  sign  of  it  appeared  on  the  surface  of 
the  earth.  It  Is  argued  that  it  followed  the 
service  pipe  under  the  ground.  But  the  evi- 
dence tends  to  refute  that  The  plumber 
who  repaired  the  break  in  the  service  pipe 
testified  positively  that  no  water  was  coming 
In  the  ditch  from  the  street  and  the  plain- 
tiff does  not  say  that  there  was  any.  Al- 
though the  plaintiff  says  that  he  spent  many 
days,  for  which  he  now  seeks  to  recover  com- 
pensation, In  seeking  the  leak,  he  seems  to 
have  found  on  the  top  of  the  ground  no  evi- 
dence of  any.  And  no  softening  of  the 
ground,  even,  was  ever  noticed  anywhere  un- 
til about  the  time  the  street  pipe  was  un- 
covered in  1911.  Then  the  ground  was  found 
to  be  soft  in  the  vicinity  of  that  leak.  It 
is  true  that  the  plaintiff  testifies  that  in  the 
winter  of  1909  "it  broke  out;  it  filled  the 
street;  it  flowed  there  for  months;  two  feet 
of  ice  all  'over  the  street"  But  it  would 
seem  that  the  plaintiff  must  be  in  error  about 
this,  for  In  1911,  when  the  water  was  coming 
into  his  cellar,  he  renewed  bis  search.  In- 
stead of  digging  up  the  pipe  in  the  street 
where  he  says  It  broke  out  so  seriously  In 
1909,  he  began  his  search  at  the  shut-off  on 
his  own  service  pipe.  It  would  seem  quite 
clear  that  at  that  time  he  had  forgotten  the 
alleged  surface  Indications  of  1909,  if  such 
ever  existed. 

Upon  the  plaintiff's  theory  that  the  break 
existed  as  far  back  as  January,  1908,  another 
singular  feature  appears.  The  water  flow 
into  the  cellar,  as  the  plaintiff  testifies,  has 
been  intermittent  for  the  most  part  The 
principal  trouble  has  been  In  the  winter.  In 
fact  the  plaintiff  In  his  testimony  omits  all 
reference  to  summer  conditions.  Doubtless 
the  freezing  of  the  cellar  drain  made  condi- 
tions worse  in  the  winter  than  they  other- 
wise would  have  been.  But  it  has  been  in 
the  winter  that  the  large  quantities  of  water 
have  come  in,  as  he  says.  In  one  Instance, 
as  the  plaintiff  claims,  the  cellar  filled  two 
feet  in  less  than  24  hours.  If,  as  Is  argued, 
water  from  the  break  in  the  street  pipe  fol- 
lowed the  plaintiff's  service  pipe  ditch,  or  if 
it  percolated  through  the  soil  to  the  cellar, 
we  can  think  of  no  reason,  and  none  has 
been  suggested  to  us,  why  the  flow  should 
not  be  practically  constant  the  year  round. 
The  pressure  on  the  water  in  the  pipes  nat- 
urally  would   be  about  the  same,   summer 
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and  winter.  This  Intermittent  condition 
would  be  more  likely  to  exist  In  case  of  water 
coming  from  a  springy,  wet  soil,  which  Is 
naturally  affected  by  drouths,  and  as  well 
by  the  ordinary  summer  heat  and  dryness 
In  this  climate. 

We  mention  these  points  as  Illustrative  of 
some  of  the  difficulties  in  the  plaintiff's  case 
upon  his  own  testimony.  But  we  go  further. 
The  testimony  is  overwhelming  that  the  soil 
In  the  vicinity  of  the  plaintiff's  cellar  Is  wet 
and  springy ;  that  water  from  the  soil  flows 
Into  the  cellar;  that  both  before  the  defend- 
ant's pipe  was  laid  In  the  street,  and  since 
it  was  repaired,  the  same  conditions  that  the 
plaintiff  complains  of  have  existed  In  the 
cellar,  though  to  a  lesser  degree  than  he 
states  them. 

Upon  the  evidence,  the  only  conclusion 
upon  which  the  Jury  could  base  a  verdict 
for  the  plaintiff  Is  that  water  had  been  for 
three  years,  but  intermittently,  percolating 
through  the  soil  50  feet  from  the  pipe  to 
the  cellar,  and  that  without  showing  any- 
where on  the  surface.  We  do  not  think  the 
evidence  warranted  such  a  conclusion.  The 
verdict  is  manifestly  wrong  and  must  be  set 
aside. 

Motion  sustained. 


CONTT  v.  AMERICAN  EXPRESS  CO. 

(Supreme  Judicial  Court  of  Mainel     Dec.  26, 
1812.) 

1.  Carriers  (|  185*)— Injuries  to  Goods  in 
Transit— Liability— Presumptions. 

To  bring  a  case  within  the  role  that,  In 
an  action  against  the  terminal  carrier  for  in- 
juries to  goods  in  transit,  the  presumption 
arises  that  the  (goods,  shipped  in  good  condi- 
tion, continued  In  that  condition  until  they 
reached  the  terminal  carrier,  so  that  the  bur- 
den was  on  it  to  show  that  the  injury  occurred 
before  the  goods  came  into  its  possession,  it 
must  be  shown  that  the  terminal  carrier  was 
the  last  of  a  line  of  successive  carriers  carrying 
the  goods  continuously  In  pursuance  of  a 
through  bill  of  lading  or  contract  of  shipment, 
and  that  they  were  received  by  the  initial  car- 
rier in  good  condition. 

[Ed.    Note. — For   other    cases,    see    Carriers, 
Cent  Dig.  |§  836-850;   Dec.  Dig.  {  185.*} 

2.  Cabbiebs  (§  185*)— Injuries  to  Goodb  in 
Tbansit— Liability— Presumptions. 

Where  the  baggage  of  a  passenger  had  not 
arrived  when  she  sailed  from  a  foreign  port  to 
New  York,  and  the  steamship  agent  agreed  to 
forward  it  later  as  personal  baggage,  but  the 
contract  under  which  the  steamship  company 
carried  the  baggage  was  not  shown,  and  it  ap- 
peared that  the  passenger  directed  the  steam- 
ship agent  in  New  York  to  send  the  baggage  to 
her  to  her  destination,  there  was  no  presump- 
tion that  an  express  company  carrying  the  bag- 
gage from  New  York  to  the  passenger's  destina- 
tion injured  the  baggage,  and  it  was  not  liable 
for  injury  thereto,  in  the  absence  of  proof  of 
its  negligence. 

[Ed.    Note. — For    other    cases,    see   Carriers, 
Cent  Dig.  |g  835-850;    Dec.  Dig.  {  185.»J 

Report    from    Supreme    Judicial    Court, 
Washington  County,  at  Law. 


Action  by  Ada  Contt  against  the  American 
Express  Company.  Cause  reported  to  Su- 
preme Judicial  Court  Judgment  for  defend- 
ant.' 

Argued  before  WHITEHOUSE,  C.  J.,  and 
SAVAGE,  SPEAR,  CORNISH,  KING,  and 
HALEY,  JJ. 

Leo  D.  Lamond,  of  Eastport,  and  R  J.  Me- 
Garrigle,  of  Calais,  for  plaintiff.  C.  B.  &  E. 
C.  Donworth,  of  Machlas,  for  defendant. 

KING,  J.  This  case  comes  up  on  report. 
It  is  an  action  to  recover  damages  for  In- 
juries to  seven  trunks,  one  sewing  machine, 
and  a  quantity  of  music  in  one  of  said 
trunks  carried  by  the  defendant,  as  a  com- 
mon carrier,  from  New  York  to  Eastport,  Me. 

It  appears  from  the  report  that  the  plain- 
tiff visited  Italy  In  1010.  She  returned  to 
the  United  States  in  November  of  that  year 
by  the  Hamburg-American  Line  from  Genoa 
to  New  York.  She  Intended  to  take  the 
trunks  and  sewing  machine  along  with  her 
as  personal  baggage,  and  says  that  the  sew- 
ing machine  was  properly  crated,  and  that 
the  trunks  were  in  sound  condition,  and  se- 
curely locked  and  tied  with  ropes.  It  ap- 
pears lnferentially  that  this  baggage  may 
have  been  sent  by  rail  to  the  steamship  com- 
pany at  Genoa.  1^  had  not  arrived  there, 
however,  when  the  plaintiff  sailed,  and  the 
steamer  agent  was  to  forward  it  later.  About 
three  weeks  after  she  arrived  in  Eastport, 
the  trunks  and  sewing  machine  were  deliv- 
ered to  her  by  the  defendant,  she  paying  the 
charges  thereon,  and  she  claims  that  they 
were  then  In  a  damaged  condition.  No  bill 
of  lading  or  shipping  receipt  from  the  de- 
fendant company  is  shown,  and  no'  evidence 
was  offered  to  show  who  delivered  the  prop- 
erty to  the  defendant  company  in  New  York, 
or  what  its  condition  was  when  the  defend- 
ant received  It 

The  plaintiff  says  she  beard  nothing  about 
the  baggage  after  she  left  Genoa  until  she 
received  it  in  Eastport  But,  when  asked 
on  cross-examination  if  she  left  any  direc- 
tions with  the  steamship  agent  In  New  York 
as  to  what  should  be  done  with  her  baggage 
when  It  arrived  there,  she  said:  "Yes;  I 
told  him  to  send  it  to  me."  It  Is  therefore 
reasonable  to  Infer  that  the  steamship  com- 
pany, in  compliance  with  the  plaintiff's  re- 
quest, delivered  the  baggage  to  the  American 
Express  Company  in  New  York  to  carry  to 
Eastport. 

[1]  The  plaintiff  contends  that  having 
shown  that  the  property  was  In  a  damaged 
condition  when  the  defendant  delivered  It  to 
her,  the  burden  was  thereby  Imposed  on  it 
to  exonerate  itself  by  showing  that  the  prop- 
erty was  not  injured  while  In  its  possession. 
She  evidently  relies  upon  the  well-established 
rule  that  In  an  action  against  the  last  of  a 
series  of  carriers  to  recover  for  Injuries  to 
goods  In  transit,  when  the  goods  were  shlp- 
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ped  in  good  order,  the  presumption  arises 
that  they  continue  In  that  condition  until 
they  reach  the  hands  of  the  delivering  car- 
rier, and  the  burden  is  on  It  to  show  that 
the  injury  occurred  before  the  goods  came 
into  Its  possession.  Oolbath  v.  B.  &  A.  R, 
R.  Co.,  106  Me.  879,  74  Atl.  918,  134  Am.  St 
Rep.  669,  and  cases  cited.  To  bring  this 
case  within  the  application  of  that  rule,  it 
must  be  shown  that  the  defendant  company 
was  the  last  of  a  line  of  successive  carriers 
carrying  the  goods  continuously  in  pursuance 
of  a  through  bill  of  lading  or  contract  of 
shipment,  and  that  they  were  received  by  the 
initial  carrier  in  good  condition. 

[2]  It  sufficiently  appears  that  the  goods 
in  question  were  transported  by  some  means 
of  conveyance  from  some  other  place  in  Italy 
to  Genoa,  for  the  plaintiff  testified  that  they 
had  not  "arrived"  at  Genoa  when  she  sailed, 
and  she  was  asked  if  there  were  not  washouts 
on  some  of  the  Italian  roads  on  the  day  she 
sailed  which  delayed  the  goods,  and  she  re- 
plied, "I  supposed  It  did."  There  is  no  other 
evidence  relating  to  this  initial  carriage  of 
the  goods,  and,  in  the  absence  of  any  In- 
formation as  to  the  terms  of  the  contract 
therefor,  it  seems  Just  and  reasonable  to  in- 
fer, under  the  circumstances,  that  this  first 
carriage  of  the  goods  was  not  a  part  of  a 
through  shipment  of  them  from  their  start- 
ing point  In  Italy  to  Eastport,  Me.,  but  only 
an  Independent  transportation  of  them  to 
Genoa,  thence  to  accompany  the  plaintiff  as 
"personal  baggage"  on  her  passage  from 
Genoa  to  New  York  by  the  Hamburg-Ameri- 
can Line. 

If  the  carriage  of  the  goods  before  they 
arrived  In  Genoa  was  not  In  pursuance  of  a 
contract  for  a  through  shipment  of  them  to 
Eastport,  and  we  think  it  was  not,  then 
there  Is  no  evidence,  or  presumption  that 
can  be  legitimately  applied,  that  the  goods 
were  in  good  condition  when  received  by  the 
Hamburg-American  Line. 

Further,  there  is  no  evidence  that,  when 
the  goods  were  later  taken  to  New  York  by 
the  steamship  company,  they  were  carried 
in  pursuance  of  a  through  shipment  from 
Genoa  to  Eastport  No  bill  of  lading  or  con- 
tract for  shipment  by  the  Hamburg-Ameri- 
can Line  Is  shown.  And  it  Is  not  shown  that 
the  plaintiff  herself  had  a  through  ticket  to 
Eastport  In  the  absence  of  any  contract 
for  through  transportation  to  Eastport,  the 
Inference  would  seem  to  be  that  the  goods 
were  merely  taken  by  the  steamship  com- 
pany from  Genoa  to  New  York  as  the  plain- 
tiff's delayed  baggage,  and  that  the  steam- 
ship company's  only  duty  as  a  common  car- 
rier, with  respect  to  the  goods,  was  to  land 
them  safely  In  New  York,  where  the  plain- 
tiff was  to  take  charge  of  them.  And  this 
inference  Is  made  quite  indisputable  by  the 
plaintiff's  testimony  that  she  left  directions 
with  the  steamship  agent  in  New  York  to 
send  the  goods  to  her  when  they  arrived. 


It  is  therefore  the  opinion  of  the  court 
that  the  evidence  in  -this  case  does  not  show 
that  the  American  Express  Company  was  the 
last  of  successive  carriers  of  the  goods  in 
pursuance  of  any  continuous  carrying  of 
them  under  a  through  bill  of  lading  from 
Italy  to  Eastport,  but  on  the  other  hand, 
that  the  defendant  received  the  goods  in 
New' York  as  a  new  shipment,  Independent 
of,  and  without  connection  with,  any  previ- 
ous carrying  of  them.  The  plaintiff  alleges 
In  her  declaration  that  she  delivered  the 
goods  at  New  York  to  the  defendant  as  a 
common  carrier,  to  be  carried  to  Eastport 
That  allegation  is  sustained  by  her  evidence, 
for  the  goods  were  delivered  to  the  defend- 
ant in  New  York  by  the  plaintiff  through 
her  representative,  the  agent  of  the  steam- 
ship company,  acting  under  her  directions 
to  send  the  goods  to  her. 

This  suit  is  based  on  the  negligence  of 
the  defendant  The  burden  is  on  the  plain- 
tiff to  prove  it  It  is  not  enough  for  her  to 
show  that  the  goods  were  In  a  damaged  con- 
dition when  the  defendant  delivered  them 
to  her.  She  must  show  that  they  were  in- 
jured while  in  the  defendant's  possession  by 
Its  negligence.  If  she  had  shown  that  they 
were  uninjured  when  the  defendant  received 
them,  that  would  have  Imposed  upon  it  the 
burden  of  exonerating  itself.  But  she  of- 
fered no  evidence  on  that  point  The  mere 
fact  that  the  goods  were  in  a  damaged  con- 
dition when  the  defendant  delivered  them  to 
the  plaintiff  is  not  in  the  opinion  of  the 
court,  sufficient  evidence  to  sustain  the  bur- 
den of  proof  that  the  goods  were  Injured  by 
the  defendant's  negligence,  because  there  Is 
no  evidence,  or  presumption  applicable  In 
this  case,  that  the  goods  were  uninjured 
when  received  by  the  defendant 

Judgment  for  defendant 


JUMPER  v.  MOORE  et  «X 

(Supreme  Judicial  Court  of  Maine.     Dec.  28, 
1912.) 

1.  Exemptions   (J   48*)  —  Civil   Actions— 
Poob  Debtor— Exempt  Claim. 

In  view  of  Rev.  St  c.  88,  I  66,  subd.  8, 
as  amended  by  Laws  1909,  c.  256,  and  further 
amended  by  Laws  1911,  c.  175,  providing  that 
$10  of  the  debtor's  wages  earned  within  the 
month  preceding  the  service  of  process  "shall 
be  exempt  in  all  cases."  a  claim  for  $8  due  the 
debtor  for  his  personal  labor  earned  within  one 
month  before  the  date  of  his  disclosure  was 
"exempted  by  statute  from  attachment"  with- 
in Rev.  St.  c.  114,  i  28,  under  which  a  debtor 
is  not  required  to  assign  claims  thus  exempted. 
[Ed.  Note.— For  other  cases,  see  Exemptions, 
Cent  Dig.  5§  64-72;   Dec  Dig.  g  4a*] 

2.  Statutes  (|  142*)— Construction— Ameni>- 
ed  by  Implication. 

Where  a  new  statute  covers  the  same  sub- 
ject-mutter as  an  existing  statute  and  the  two 
are  plainly  repugnant  the  old  statute  is  re- 
garded as  amended  by  the  new  so  as  to  become 
conformable  thereto. 

[Hd.    Note.— For    other   cases,    see    Statutes, 
Cent.  Dig.  i  210 ;   Dec.  Dig.  {  142.*] 
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Report  from  Supreme  Judicial  Court,  Cum- 
berland County,  at  Law. 

Petition  for  a  writ  of  certiorari  by  John 
S.  Jumper  against  Frank  I.  Moore  and  oth- 
ers to  quash  a  record  of  a  disclosure  com- 
missioner. On  report  on  petition,  answer, 
and  agreed  statement  of  facts.    Writ  denied. 

Argued  before  WHITEHOUSE,  C.  J.,  and 
SAVAGE,  SPEAR,  CORNISH,  KING,  and 
HALEY,  JJ. 

D.  A.  Meaner,  of  Portland,  for  petitioner. 
Frank  I.  Moore,  of  Portland,  for  defendants. 

KING,  J.  This  is  a  petition  for  a  writ  of 
certiorari  to  quash  a  record  of  a  disclosure 
commissioner  relating  to  the  disclosure  and 
discharge  of  a  poor  debtor  under  the  pro- 
visions of  chapter  114  of  the  Revised  Stat- 
utes. The  case  is  reported  to  the  law  court 
upon  the  petition,  answer,  and  an  agreed 
statement  of  facts. 

[1]  The  question  presented  is  whether  un- 
der the  provisions  of  section  28,  c.  114,  R 
S.,  a  poor  debtor  should  have  been  required 
to  assign  to  his  judgment  creditor,  whose 
original  debt  was  for  necessaries,  a  claim  for 
$8,  which  was  the  only  sum  due  him  as 
Wages  for  his  personal  labor  earned  within 
one  month  next  preceding  the  date  of  his 
disclosure. 

The  section  of  the  statute  referred  to,  so 
far  as  material,  reads  as  follows: 

"When  from  such  disclosure  It  appears 
that  the  debtor  possessed,  or  has  under  his 
control,  any  bank  bills,  notes,  accounts, 
bonds  or  other  contracts  or  property,  not  ex- 
empted by  statute  from  attachment,  which 
cannot  be  come  at  to  be  attached,  and  the 
petitioner  and  debtor  cannot  agree  to  apply 
the  same  towards  the  debt  the  magistrate 
hearing  the  disclosure  shall  appraise  and  set 
off  enough  of  such  property  to  satisfy  the 
debt,  costs  and  charges;  and  the  petitioner 
or  his  attorney,  if  present,  may  select  the 
property  to  be  appraised.  If  the  petitioner 
accepts  it,  it  may  be  assigned  and  delivered 
to  him  by  the  debtor,  and  applied  towards 
the  satisfaction  of  his  demand.  Except 
where  the  original  debt  was  for  necessaries, 
the  debtor  shall  not  be  required  to  assign  any 
sums  due  him  as  wages  for  his 'personal  la- 
bor earned  within  one  month  next  preced- 
ing the  date  of  the  disclosure  and  not  ex- 
ceeding twenty  dollars." 

It  is  contended  that  the  debtor  should  not 
have  been  required  to  assign  said  claim,  be- 
cause it  was  exempt  from  attachment  un- 
der the  statutes  of  this  state  in  force  in 
1912  when  the  judgment  was  obtained  and 
the  disclosure  made.  And  the  statute  quoted 
applies  only  to  such  bank  bills,  notes,  ac- 
count, etc.,  as  are  "not  exempted  by  statute 
from  attachment"  Was  the  $8  In  question 
"exempted  by  statute  from  attachment," 
within  the  meaning  of  the  statute  quoted? 
We  think  it  was. 

Subdivision  6,  i  66,  c.  88,  R,  S.,  as  amend- 


ed by  chapter  256  of  the  Laws  of  1909,  and 
as  further  amended  by  chapter  175  of  the 
Laws  of  1911,  provides  that  no  person  shall 
be  adjudged  a  trustee,  under  trustee  pro- 
cess, '<by  reason  of  any  amount  due  from  him 
to  the  principal  defendant  as  wages  for  his 
personal  labor,  or  that  of  his  wife  or  minor 
children,  for  a  time  not  exceeding  one  month 
next  preceding  the  service  of  the  process, 
and  not  exceeding  twenty  dollars  of  the 
amount  due  to  him  as  wages  for  his  per- 
sonal labor;  and  ten  dollars  shall  be  ex- 
empt in  all  cases." 

By  these  legislative  acts  of  1909  and  1911 
it  was  expressly  provided  that  in  "all  cases" 
$10  of  the  wages  for  the  personal  labor  of 
a  debtor  should  be  exempt  from  attachment 
under  the  trustee  process.  That  we  thins; 
is  in  effect  a  general  exemption  from  at- 
tachment of  that  much  of  a  debtor's  wages, 
since  the  trustee  process  is  the  only  appro- 
priate proceeding  under  our  statutes  for  the 
attachment  of  such  a  property  right 

But  it  is  suggested  in  behalf  of  the  cred- 
itor that  if  the  legislation  amending  the  stat- 
ute relating  to  the  trustee  process,  so  that 
in  all  cases  at  least  $10  of  the  debtor's 
wages  is  exempt  therefrom,  is  to  be  regard- 
ed as  an  exemption  from  attachment  of  that 
much  of  his  wages  within  the  meaning  of 
section  28,  c.  114,  nevertheless,  the  provision 
of  section  28  requiring  an  assignment  not 
having  been  expressly  repealed,  was  still  in 
force,  and  the  debtor  should  have  been  re- 
quired under  that  provision  to  make  the  as- 
signment of  the  $8;  the  original  debt  being 
one  for  necessaries. 

[2]  It  is,  however,  a  well-recognised  prin- 
ciple that  where  a  new  legislative  act  cov- 
ers tile  same  subject-matter  as  an  existing 
statute,  and  the  two  are  so  plainly  repugnant 
and  Inconsistent  that  they  cannot  stand 
together,  the  old  statute  is  to  be  regarded  as 
amended  by  the  new  so  as  to  become  con- 
formable thereto. 

In  Starblrd  v.  Brown,  84  Me.  288,  24a 
24  Atl.  824,  the  court  said:  "The  test  is 
whether  a  subsequent  legislative  act  is  so 
directly  and  positively  repugnant  to  the  for- 
mer act  that  the  two  cannot  consistently 
stand  together.  Is  the  repugnancy  so  great 
that  the  legislative  Intent  to  amend  or  re- 
peal is  evident?  Can  the  new  law  and  the  old 
be  each  efficacious  in  its  own  sphere?" 

Let  us  apply  this  test  to  the  case  at  bar. 

It  is  reasonably  certain  that  the  intention 
of  the  Legislature,  when  it  amended  the 
trustee  process,  as  above  noted,  was  to  make 
$10  of  a  debtor's  wages  secure  and  avail- 
able to  him  for  the  Immediate  succor  of  him- 
self and  family. 

While  the  new  legislative  acts  expressly 
amended  the  statute  relating  to  the  trustee 
process,  still  it  cannot  be  reasonably  con- 
tended that  it  was  not  the  legislative  pur- 
pose to  make  at  least  $10  of  a  debtor's 
wages  in  all  cases  exempt  from  any  attach- 
ment 
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The  new  provision  cannot  work  In  har- 
mony with  the  old  law,  for  the  operation  of 
the  old  would  completely  destroy  the  ef- 
ficacy of  the  new.  If  a  poor  debtor  is  to  be 
required  In  certain  cases  to  assign  all  the 
wages  due  him,  then  certainly  he  would  not 
have  $10  exempt  for  his  benefit  In  all  cases 
as  the  Legislature  manifestly  Intended. 

It  Is  therefore  the  opinion  of  the  court 
that  the  decision  of  the  disclosure  commis- 
sioner in  this  case,  not  to  require  the  debt- 
or to  assign  the  $8  to  his  creditors,  was  cor- 
rect 

Writ  denied. 

Petition  dismissed,  with  costs. 


HILL  v.  LIBBEY  et  aL 

(Supreme  Judicial  Court  of  Maine.     Dec.  26, 
1912.) 

1.  Master  and  Servant  ({  153*)-- Obliga- 
tion of  Master— Duty  to  Instruct  and 
Warn  Servant. 

An  employer  who  directs  his  employe  to 
perform  a  dangerous  service  requiring  skill  and 
caution  to  avoid  the  danger,  knowing  that  the 
employ^  is  inexperienced  and  ignorant  of  the 
dangers,  must  inform  him  of  the  dangers  and 
instruct  him  as  to  how  to  do  the  work  with 
reasonable  care  to  avoid  the  danger. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.   Sf  314-317;    Dec.  Dig.  | 

2.  Master  and  Servant  (f  158*)— Injury  to 
Servant— Failure  to  Warn— Negligence. 

Where  an  employe  engaged  in  dynamiting 
wae  injured  by  the  explosion  of  a  fuse  cap 
used,  and  he  testified  that  he  knew  that  dyna- 
mite was  dangerous  but  that  he  did  not  know 
of  the  danger  of  the  fuse  cap  exploding  when 
sought  to  be  placed  in  proper  position,  he  did 
not  appreciate  the  risk  and  it  was  the  duty  of 
the  employer,  knowing  of  the  employe's  igno- 
rance, to  instruct  and  warn  him. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §|  814-317;    Dec.  Dig.  | 

3.  Master  and  Servant  (g  234*) — Injury  to 
Servant— Contributory  Negligence. 

The  care  required  of  an  employe  depends 
on  his  knowledge,  actual  or  constructive,  of 
the  risks  of  the  work  assigned  him,  and,  where 
he  does  not  know  of  a  danger,  he  is  not  charge- 
able with  negligence  for  failing  to  avoid  it 

[Ed.  Note.— For.  other  cases,  see  Master  and 
Servant  Cent  Dig.  if  684-686,  706-709 ;  Dec. 
Dig.  |  234.*] 

4.  Master  and  Servant  (f  281*)— Injury  to 
Servant  —  Negligence  —  Question  tor 
Jury. 

Where  an  employe,  injured  by  the  ex- 
plosion of  a  fuse  cap  while  being  placed  in  posi- 
tion for  blasting,  did  not  know  whether  the  cap 
was  defective  because  the  employer  had  failed 
to  instruct  him,  and  he  testified  that  the  cap 
had  been  wet  and  rendered  more  liable  to  ex- 
plode, but  he  did  not  know  that  fact  at  the 
time  nor  the  significance  of  the  appearance  of 
the  cap,  a  finding  that  he  was  not  guilty  of 
negligence  in  using  the  cap  was  justified,  since 
be  could  rely  on  the  performance  by  the  em- 
ployer of  the  duty  of  using  reasonable  care  In 
furnishing  caps  safe  for  use. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §S  987-996;  Dec  Dig.  | 
28L*] 


6.  Master  and  Servant  (g  158*)— Injury  to 
Servant  —  Negligence  —  Question  for 
Jury. 

Where  an  employer  failed  to  instruct  and 
warn  an  employe  of  the  dangers  and  hazards 
in  the  use  of  fuse  caps  for  blasting,  and  an  ex- 
plosion of  a  fuse  cap  occurred  because  of  such 
failure  without  any  negligence  on  the  part  of 
the  employe,  the  fact  that  the  jury  could  not 
determine  precisely  where  in  the  cylinder  of  the 
cap  the  friction  occurred  that  caused  the  ex- 
plosion was  immaterial. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  g  304;  Dec.  Dig.  g  158.*] 

6.  Damages  (f  132*) — Personal  Injuries- 
Excessive  Damages. 

Where,  in  consequence  of  an  explosion  of 
a  fuse  cap  used  for  Masting,  an  employe  lost 
his  thumb  and  forefinger  of  his  right  hand  and 
pieces  of  the  cap  were  blown  into  his  face  and 
chest,  causing  an  infection  in  the  nature  of 
blood  poisoning,  on  account  of  which  he  suffer- 
ed much  pain  and  was  sick  for  several  months, 
a  verdict  for  $1,494  was  not  excessive. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  gg  178,  372-386,  396;  Dec.  Dig.  | 
132.*] 

7.  New  Trial  (g  69*)— Grounds— Perjury— 
Testimony. 

Where  a  party  commits  willful  perjury, 
or  knowingly  makes  use  of  false  testimony  and 
thereby  obtains  a  verdict,  the  court  in  its  dis- 
certion  may  set  it  aside,  but  it  should  not  set 
aside  a  verdict  merely  because  It  is  shown  that 
false  testimony  was  given  at  the  trial  or  that 
the  party  obtaining  the  verdict  testified  untruly, 
but  it  must  be  shown  that  the  successful  party 
willfully  gave  false  testimony  or  willfully  made 
use  of  false  evidence  to  obtain  the  verdict  and 
the  court  must  be  reasonably  satisfied  that  the 
verdict  was   thereby   obtained. 

[Ed.  Note.— For  other  cases,  see  New  TriaL 
Cent  Dig.  g  141 ;    Dec  Dig.  g  69.*] 

8.  New  Trial  (g  69*)— Grounds—  Perjury- 
Testimony. 

Where  the  successful  party  contradicting 
the  stenographer's  report  of  former  testimony 
might  have  believed  what  he  testified  to,  though 
he  was  mistaken,  and  it  was  reasonably  prob- 
able that  the  jury  was  not  materially  influenced 
as  to  their  verdict  by  his  false  testimony,  a 
new  trial  should  not  be  granted  on  the  ground 
that  he  willfully  committed  perjury  and  there- 
by obtained  the  verdict. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  g  141;   Dec  Dig.  f  69.*] 

On  Motion  from  Supreme  Judicial  Court, 
Androscoggin  County,  at  Law. 

Action  by  E.  J.  Hill  against  W.  S.  Llbbey 
and  another.  There  was  a  verdict  for  plain- 
tiff, and  the  cause  was  heard  on  a  general 
motion  for  new  trial  and  on  a  special  mo- 
tion.   Motions  overruled. 

Argued  before  WHITEHOUSE,  C.  J.,  and 
SAVAGE,  CORNISH,  KING,  and  HALEY, 
JJ. 

McGllllcuddy  &  Morey,  of  Lewiston,  for 
plaintiff.  Joseph  M.  Trott,  of  Bath,  and 
Newell  &  Skelton,  of  Lewiston,  for  defend- 
ants. 

KING,  J.  Action  for  personal  Injuries  oc- 
casioned to  the  plaintiff  while  in  the  employ 
of  the  defendants.  Verdict  for  $1,494.  The 
case  comes  before  this  court  on  defendants' 
motions  for  a  new  trial. 
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General  Motion. 

The  plaintiff  bad  been  in  the  employ  of 
the  defendants  for  some  years  as  an  over- 
seer In  their  woolen  mill.  The  mill  being 
shut  down  for  a  time,  at  the  defendants'  re- 
quest the  plaintiff  took  charge  of  a  small 
crew  of  their  laborers  in  the  work  of  grading 
an  electric  railroad  which  they  were  con- 
structing from  Lewiston  to  Portland.  To 
facilitate  the  work  it  became  necessary  from 
time  to  time  to  have  some  blasting  done,  and 
a  short  time  after  the  plaintiff  began  work 
the  defendants'  superintendent  of  construc- 
tion asked  him  if  he  knew  anything  about 
using  dynamite,  to  which  he  replied  that  he 
did  not,  and  Mr.  Clark,  a  man  experienced 
in  that  work,  was  put  In  charge  of  the 
blasting  that  was  done  at  that  time.  It 
appears  that  there  are  two  methods,  or  two 
kinds  of  caps,  used  In  exploding  sticks  of 
dynamite.  One  is  the  electric  fuse  cap  which 
is  exploded  by  heat  from  a  battery,  and  the 
other  the  cotton  fuse  cap  which  is  ex- 
ploded by  fire  through  the  fuse.  The  latter 
cap  is  about  an  inch  long  and  of  small  di- 
ameter, a  little  larger  than  a  lead  pencil. 
The  explosive  substance  is  at  the  bottom  or 
closed  end  of  the  cap,  being  congealed  there 
or  dried  in.  The  fuse  is  connected  with  the 
cap  by  carefully  inserting  Its  end  without 
twisting  it  as  far  into  the  cylinder  of  the 
cap  as  prudent  and  not  strike  the  explosive 
substance,  and  then  the  top  of  the  cap  is 
crimped  upon  the  fuse  so  that  it  may  not 
move  when  the  cap  is  pushed  into  the  soft 
stick  of  dynamite.  If  the  end  of  the  fuse 
should  be  pushed  against  the  charge  in  the 
cap,  the  slight  friction  thereby  caused  would 
be  apt  to  explode  the  cap.  It  is  important, 
also,  that  there  should  be  no  dirt  or  grit  in 
the  cylinder  of  the  cap  or  on  the  end  of  the 
fuse.  The  plaintiff  saw  Mr.  Clark  use  the 
cotton  fuse  caps  in  his  work  of  blasting,  but 
he  was  not  Instructed  by  Clark  or  by  any 
one  else  as  to  the  risks  of  exploding  a  cap 
by  Inserting  a  fuse  Into  it,  or  as  to  the  care 
to  be  exercised  in  doing  it  to  avoid  those 
risks.  Subsequently  the  plaintiff  did  some 
blasting  with  dynamite  using  the  battery 
caps  which  are  less  dangerous.  He  did, 
however,  on  one  occasion  at  least  before  the 
accident  in  question,  use  some  of  the  cotton 
fuse  caps.  As  to  the  number  of  cotton  fuse 
caps  he  had  previously  used,  the  evidence 
is  not  definite.  He  admitted  that  at  a  previ- 
ous trial  he  answered  that  he  might  possibly 
have  used  100,  saying,  however,  in  explana- 
tion of  his  last  testimony  and  of  that  an- 
swer, "I  couldn't  tell  you  the  exact  number. 
I  have  thought  that  over  since  the  last  trial, 
and  I  don't  see  where  it  could  have  been 
over  13  or  14." 

On  the  29th  or  30th  of  September,  1910, 
about  five  months  after  the  plaintiff  began 
work  on  the  railroad,  the  superintendent 
directed  him  to  do  some  blasting  with  dyna- 
mite to  facilitate  the  work.     He  told  the 


superintendent  that  he  had  no  caps,  and  the 
latter  directed  him  to  send  to  the  "shanty," 
and  if  there  were  none  there  to  send  to  the 
other  crews  for  some,  saying,  "I  believe 
Kendall  has  got  some."  There  were  no  caps 
at  the  shanty,  and  the  plaintiff  sent  Tim 
Mulrooney  to  Kendall's  crew  for  some,  and 
he  brought  back  a  small  tin  box  about  two 
Inches  square  containing  "probably  20"  caps. 
This  box  with  the  caps  in  it  Mulrooney  ob- 
tained at  Kendall's  crew,  "at  the  root  of  a 
pine  tree,"  with  a  piece  of  pasteboard  for  a 
cover  laid  in  the  box  and  leaves  put  on  top 
of  that  As  the  plaintiff  held  one  of  these 
caps  in  his  right  hand  and  with  the  other 
hand  was  inserting  the  end  of  the  cotton 
fuse  Into  the  cylinder  of  the  cap,  and  when, 
according  to  his  testimony,  "the  fuse  bad 
entered  the  cap  but  a  short  distance,"  the 
cap  exploded,  blowing  off  the  thumb  and 
forefinger  of  his  right  hand,  and  injuring 
him  otherwise  to  some  extent 

The  negligence  on  the  part  of  the  de- 
fendants on  which  the  plaintiff  relies  Is:  (1) 
Failure  to  Instruct  him  as  to  the  dangers, 
risks,  and  hazards  Incident  to  the  work  of 
blasting  with  dynamite,  and  especially  in 
inserting  a  fuse  into  a  small  cap  loaded  with 
an  explosive  charge;  (2)  furnishing  him 
with  an  explosive  cap  that  was  defective  and 
dangerous  on  account  of  having  been  exposed 
to  water  and  moisture,  the  dangerous  condi- 
tion of  which'  he  did  not  know  and  was  on- 
able  to  determine  because  of  his  lack  of 
knowledge  of  explosive  caps  and  his  want 
of  experience  in  their  use;  and  (3)  failure 
to  Inform  him  of  the  special  dangers  and 
risks  in  using  a  cap  that  had  become  defec- 
tive from  water  and  moisture,  and  how  such, 
defective  condition  could  be  detected. 

[1]  When  an  employer  directs  his  employ fr 
to  perform  a  dangerous  service  which,  re- 
quires skill  and  caution  to  avoid  the  risks 
and  hazards  incident  to  its  performance, 
knowing  that  the  employe  is  inexperienced 
in  such  service  and  ignorant  of  its  dangers, 
it  is  the  duty  of  the  employer  to  give  him 
adequate  Information  as  to  the  dangers  he- 
Is  likely  to  meet  in  performing  the  service, 
and  suitable  instructions  and  warnings  as 
to  the  manner  and  method  of  doing  it  so  that 
he  may  be  able  by  the  exercise  of  reasonable 
care  on  his  part  to  avoid  the  danger.  This 
rule  is  too  well  established  in  Judicial  prec- 
edent to  need  the  citation  of  authorities. 
The  duty  imposed  upon  an  employer  who- 
makes  use  of  agencies  and  appliances  that 
are  especially  dangerous  was  stated  by  this 
court  in  Welch  v.  Bath  Iron  Works,  98  Me. 
361,  369,  57  Atl.  88,  91,  in  these  words:  "And 
an  additional  duty,  one  that  is  to  be  par- 
ticularly considered  here,  is  imposed  upon 
an  employer  who  finds  it  necessary  to  adopt 
the  use  of  particularly  hazardous  agencies 
and  appliances,  of  giving  full  Information  by 
his  servant  who  does  not  already  have  that 
Information,  of  the  particular  dangers  aria- 
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lng  from  the  use  of  such  extraordinarily 
hazardous  agencies,  and  sufficient  instruc- 
tions to  enable  him  to  intelligently  deter- 
mine whether  or  not  he  will  accept  the  dan- 
gerous employment,  and,  if  he  does,  that 
he  may  know  how  to  avoid  them  by  the  exer- 
cise of  due  care  upon  his  part"  Numerous 
cases  In  this  and  other  Jurisdictions  are 
there  cited  wherein  that  principle  has  been 
stated  and  applied. 

[2]  The  defendants  do  not  contend  against 
this  rule,  but  claim  that  at  the  time  of  the 
accident  to  the  plaintiff  he  was  not  inex- 
perienced in  the  use  of  these  cotton  fuse 
caps,  in  exploding  sticks  of  dynamite,  and 
was  not  then  ignorant  of  the  risks  and  dan- 
gers incident  to  their  use,  and  therefore  that 
they  then  owed  him  no  duty  to  instruct  and 
warn  him  as  to  those  risks  and  dangers. 
But  that  was  a  question  of  fact  in  the  case 
for  the  Jury,  and  they  have  decided  it  in  the 
plaintiff's  favor,  and,  although  it  appears  to 
this  court  that  that  question  was  a  close  one 
on  the  evidence,  yet  we  think  it  cannot  be 
said  with  reasonable  certainty  that  there 
was  not  sufficient  evidence  to  justify  the 
Jury  in  so  deciding.  It  clearly  appears  that 
there  were  actual  risks  and  hazards  incident 
to  the  work  of  Inserting  the  fuse  in  the 
loaded  cap.  As  already  noted,  if  the  end 
of  the  fuse  should  be  pushed  against  the 
explosive  substance  In  the  bottom  of  the  cap, 
or  If  there  should  be  any  grit  in  the  cylin- 
der of  the  cap,  or  on  the  fuse,  or  If  the  fuse 
should  be  twisted  while  being  put  in,  then 
an  explosion  of  the  cap  would  be  apt  to  re- 
sult These  were  not  obvious  but  latent 
risks  and  dangers.  A  person  who  had  not 
learned  from  Instruction  or  experience  how 
slight  the  friction  is  that  may  explode  the 
cap  would  not  appreciate  the  caution  and 
delicate  touch  necessary  to  be  used  in  in- 
serting the  fuse  in  the  cap  to  avoid  the  risk 
of  an  explosion.  True  the  plaintiff  admitted 
that  he  knew  dynamite  to  be  a  dangerous 
agency,  but  it  was  the  cap  and  not  the  dyna- 
mite that  exploded  in  this  case.  Did  he 
know  and  appreciate  the  imminent  risk — 
the  risk  near  at  hand — that  the  cap  might  be 
easily  exploded  by  a  slight  friction  in  in- 
serting the  fuse?  He  was  asked  on  cross- 
examination,  "You  knew  if  you  scratched 
whatever  compound  there  was  in  the  barrel 
of  that  cap  or  the  bottom  of  it  it  would  go 
off,  didn't  you?  A.  No,  I  didn't"  Therein, 
we  think,  was  the  risk  which  he  did  not  un- 
derstand and  appreciate,  and  as  to  which  It 
was  the  defendants'  duty  to  instruct  and 
warn  him. 

And  we  do  not  think  the  fact  that  the 
plaintiff  had  used  several  of  .these  caps  be- 
fore the  accident  shows  that  he  had  thereby 
acquired  sufficient  knowledge  of  the  risks 
and  dangers  Incident  to  their  use.  He  was 
not  instructed  by  any  one  as  to  these  risks 
in  using  the  cap,  and  the  fact  that  he  did 
use  some  of  them  without  causing  an  explo- 


sion does  not  prove  that  he  had  thereby 
learned  of  these  particular  risks  that  must 
be  guarded  against  That  no  explosion  oc- 
curred from  his  previous  use  of  the  caps 
was  the  result  of  good  fortune  rather  than 
the  result  of  the  exercise  of  that  care  and 
caution  In  their  use  which  an  appreciative 
knowledge  of  the  imminent  risks  and  dan- 
gers likely  to  be  met  with  In  using  them 
would  incite. 

[3]  The  defendants  also  claim  that  the 
plaintiff  was  not  exercising  reasonable  care 
on  his  part  and  therefore  was  not  entitled 
to  recover.  But  this,  too,  was  a  question 
for  the  Jury  which  they  decided  in  the  plain- 
tiffs favor,  and  rightly  so,  we  think,  for 
the  care  required  of  him  depended  upon  his 
knowledge,  actual  or  constructive,  of  the 
risks  and  dangers  to  be  met  with  In  the 
performance  of  the  duty  assigned  him.  If 
he  did  not  know  that  the  cap  was  apt  to 
explode  if  the  end  of  the  fuse  came  in  con- 
tact with  the  compound  In  the  cap,  or  be- 
cause of  particles  of  dirt  or  grit  on  the  fuser 
then  he  should  not  have  been  held  charge- 
able with  negligence  because  he  did  not 
avoid  those  dangers. 

[4]  It  is  urged,  further,  by  the  defendants 
that  if  the  plaintiff's  theory  of  the  cause  of 
the  explosion  advanced  at  the  trial  was  cor- 
rect— that  Is,  that  the  cap  was  defective  and 
exploded  on  that  account  when  the  fuse  had 
been  inserted  in  it  but  a  short  distance- 
then  they  should  not  have  been  held  liable. 
In  support  of  this  claim  they  contend  that 
they  had  no  knowledge  of  such  a  defective 
condition  of  the  cap,  and  that  the  plaintiff 
was  negligent  in  using  a  defective  cap.  The 
plaintiff  did  claim  at  the  trial  that  the  cap^ 
had  been  wet  and  thereby  rendered  more  lia- 
ble to  explode.  But  he  did  not  know  that 
at  the  time  of  the  explosion.  He  did  say 
that  he  remembered  that  the  inside  of  the- 
cap  looked  green  or  blackish,  but  he  did  not 
know  what  that  signified.  He  had  a  right 
to  assume  that  the  cap  the  defendants  direct- 
ed him  to  send  for  was  suitable  for  use. 
It  was  their  duty  to  use  reasonable  care  to 
furnish  him  caps  safe  for  use.  The  Jury  may 
have  found  that  they  failed  In  that  duty. 
Moreover  the  plaintiff  claims  that  he  was 
unable  to  determine  whether  the  cap  was- 
defective  or  not  because  the  defendants  had 
failed  to  properly  Instruct  him.  We  think,, 
therefore,  that  the  Jury  was  Justified  in  not 
finding  that  the  plaintiff  was  negligent  in 
using  the  cap  even  if  they  accepted  his  the- 
ory that  it  was  defective. 

[I]  It  is  also  true  that  the  plaintiff  tes- 
tified at  the  trial  that  the  fuse  had  en- 
tered the  cap  but  a  short  distance  when 
the  cap  exploded;  that  he  thought  there 
was  no  dirt  on  the  fuse;  and  that  he  did 
not  think  he  twisted  it  as  he  put  it  in. 
He  was  cross-examined,  however,  in  refer- 
ence to  his  testimony  .given  at  a  former  tri- 
al, the  substance  of  which  appears  to  have- 
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been  that  be  was  not  then  sure  aa  to  now 
far  he  had  inserted  the  fuse  Into  the  cap 
before  the  explosion,  or  that  there  was  not 
grit  on  the  fuse,  or  that  he  might  not  have 
twisted  It  Evidently  he  could  not  be  ac- 
curate as  to  those  details.  But  the  cap  ex- 
ploded, and  there  can  be  no  doubt  that  the 
explosion  was  caused  by  friction  as  he  in- 
serted the  fuse.  That  friction  may  have  re- 
sulted from  the  contact  of  a  particle  of  grit 
on  the  fuse  and  the  side  of  the  cylinder  of 
the  cap  when  the  fuse  had  been  inserted 
but  a  short  distance  as  he  thought,  or  it 
may  have  resulted,  as  the  learned  counsel 
for  the  defendants  states  In  his  brief,  when 
"the  gritty  end  of  the  fuse  scratched  and 
ignited  the  explosive  In  the  bottom  of  the  cap 
as  the  fuse  was  twisted."  The  jury  may  not 
have  been  able  to  determine  precisely  wheie 
in  the  cylinder  of  the  cap  the  friction  occur- 
red that  caused  the  explosion.  But  that  was 
not  an  essential  to  a  justification  of  their 
finding  in  the  plaintiff's  favor.  They  evi- 
dently did  find  that  the  defendants  failed 
to  discharge  the  duty  Imposed  upon  them 
when  they  assigned  the  plaintiff  to  the  work 
of  using  the  fuse  caps,  to  instruct  and  warn 
him  as  to  the  dangers  and  hazards  inci- 
dent to  the  use  of  them,  and  that  the  ex- 
plosion occurred  because  of  their  failure  to 
discharge  that  duty,  and  without  any  negli- 
gence on  the  plaintiff's  part  It  is  the  opin- 
ion of  the  court  that  that  finding  is  not  un- 
mistakably wrong  In  view  of  all  the  facts 
and  circumstances  disclosed  in  the  case 

[I]  The  jury  awarded  the  plaintiff  $1,494. 
As  the  result  of  the  explosion  he  lost  his 
thumb  and  forefinger  of  his  right  hand,  and 
pieces  of  the  cap  were  blown  into  his  face 
and  chest  causing  an  Infection,  somewhat  in 
the  nature  of  blood  poisoning,  on  account  of 
which  he  suffered  much  pain  and  was  con- 
siderably sick  and  disordered  for  a  period  of 
several  months.  In  the  oplnon  of  the  court 
the  damages  assessed  were  not  excessive. 

Special  Motion. 

[7, 1]  The  defendants  also  filed  a  special 
motion  for  a  new  trial  on  the  ground  that  the 
plaintiff  testified  falsely. 

During  the  trial  the  defendants  introduced, 
against  objection,  a  copy  of  a  letter  claimed 
to  have  been  written  by  the  plaintiff  to  Tim 
Mulrooney,  after  the  accident  and  before 
the  trial,  inquiring  if  the  caps  he  got  at  the 
root  of  the  pine  tree  were  not  tipped  over 
into  the  dirt  or  in  some  other  way  exposed 
to  the  dirt  and  which  letter,  taken  as  a 
whole,  the  defendants  contended  indicated 
dishonesty  on  the  plaintiff's  part  in  procuring 
testimony.  Ashley  S.  Ferguson,  called  for 
the  defendants,  testified  that  Mulrooney  gave 
to  him  the  original  letter  from  the  plaintiff, 
and  that  his  (witness')  wife  made  the  copy 
of  It  which  was  put  In  evidence,  and  that 
the  copy  was  compared  with  the  original 
and  was  an  exact  copy  of  it  and  that  he  re- 


turned the  original  letter  to  Mulrooney.  He 
stated  on  cross-examination  that  he  did  not 
testify  at -the  former  trial  that  he  first  made 
a  copy  of  the  letter  himself  and  that  his 
wife  made  the  copy  introduced  in  evidence 
from  his  copy,  and  that  he  destroyed  his 
copy. 

Just  before  the  testimony  was  closed  the 
plaintiff  was  recalled  and  testified  aa  to 
Ferguson's 'former  testimony  concerning  the 
copy  of  the  letter  as  follows:  "He  said  it 
was  a  copy  that  he  had  made  from  the  orig- 
inal letter.  Later  he  stated  it  was  a  copy 
his  wife  made,  and  then  to  fix  it  up  he  says 
that  he  copied  the  letter  and  his  wife  copied 
It  from  the  one  he  had.  Q.  What  did  he 
say  he  did  with  his  copy?    A.  Tore  It  up." 

The  stenographer's  official  report  of  Fergu- 
son's testimony  at  the  former  trial,  made  a 
part  of  the  report  in  this  case  by  consent 
shows  that  he  testified  the  same  at  both 
trials. 

If  a  party  to  an  action,  being  himself  a 
witness,  commits  willful  perjury  or  makes 
use  of  false  testimony  which  he  knows  to 
be  false,  and  thereby  obtains  a  verdict  in 
his  favor,  the  court  In  Its  discretion  might 
and  perhaps  It  should,  set  aside  the  verdict 
so  obtained. 

But  the  court  should  not  set  aside  a  ver- 
dict and  vacate  Its  judgment  because  it  is 
subsequently  shown  that  false  testimony  was 
given  at  the  trial,  or  even  that  the  party  in 
whose  favor  the  verdict  was  given  testified 
falsely.  Something  more  than  that  must  ap- 
pear. It  must  be  shown  that  the  winning 
party  willfully  gave  false  testimony  or  will- 
fully made  use  of  false  evidence  to  obtain 
the  verdict  and  the  court  must  be  reasonably 
satisfied  that  the  verdict  was  thereby  ob- 
tained. 

We  think  the  defendants  have  not  shown 
that  this  case  Is  within  the  application  of 
that  rule.  The  plaintiff's  version  of  Fergu- 
son's former  testimony  does  differ  somewhat 
from  the  stenographer's  report  of  it  and  no 
doubt  the  official  report  should  be  accepted. 
But  the  court  ought  not  to  find,  we  think, 
that  the  plaintiff  thereby  committed  willful 
perjury.  He  may  have  believed  what  he 
testified  to  although  It  appears  that  he  was 
mistaken.  Nor  does  it  seem  reasonably  prob- 
able to  us  that  the  jury  could  have  been 
materially  influenced  as  to  their  verdict  by 
the  plaintiff's  false  statement  of  Ferguson's 
former  testimony.  The  controversy  was  as 
to  whether  the  copy  of  the  letter  put  in  evi- 
dence was  made  from  the  original  letter  or 
from  a  copy  of  it  Ferguson  testified  that 
it  was  made  from  the  original,  and  the  plain- 
tiff stated,  incorrectly  It  appears,  that  Fer- 
guson had  previously  testified  that  it  was 
made  from  a  copy  of  the  original.  We  do  not 
think  it  can  be  reasonably  Inferred  that  the 
plaintiff's  verdict  was  obtained  because  be 
testified  incorrectly  in  that  particular. 

It  la  accordingly  the  opinion  of  the  court 
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that  the  special  motion  for  a  new  trial  must 
be  overruled. 

Motions  overruled. 


McGRAY  ▼.  WOODBURY. 

(Supreme  Judicial  Court  of  Maine.     Dee.  27, 
1912.) 

1.  Fraudulent  Conveyances  (§  47*) — Sales 
or  Merchandise  in  Bulk— Statutoby  Pbo- 

VISIONS. 

Where  a  contract  for  the  sale  of  merchan- 
dise in  bulk  was  modified  by  mutual  consent 
because  the  parties  understood  that  they  must 
comply  with  Pub.  Laws  1906,  c.  114,  regulating 
the  sale  of  merchandise  in  bulk,  and  they  un- 
dertook to  comply  with  the  law,  but  creditors 
attached  the  merchandise  within  five  days  from 
the  date  the  parties  undertook  to  comply  with 
the  law,  there  could  be  no  sale. 

[HJd.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent.  Dig.  S  34;  Dec.  Dig.  f 
47.*] 

2.  Constitutional  Law  (f  87*)  —  Fbattdu- 
lbnt  Conveyances  (§  8*) — Right  to  Con- 
trol Pbopkbty— Sales  in  Bulk. 

Pub.  Laws  1806,  c  114,  providing  that  a 
sale  of  merchandise  in  bulk  shall  be  void 
against  creditors  unless  the  seller  and  buyer 
make  an  inventory  and  unless  the  purchaser 
obtains  a  list  of  creditors,  who  are  notified  of 
the  sale,  is  not  invalid  as  depriving  persons  of 
their  privileges  and  liberty  to  control  their 
property  guaranteed  t>y  Const  art.  1,  f  6. 

[Eld.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  If  156-171;  Dec.  Dig.  | 
87;*  Fraudulent  Conveyances,  Cent  Dig.  I 
5;    Dec  Dig.  |  3.*} 

Exceptions  from  Supreme  Judicial  Court, 
Waldo  County,  at 'Law. 

Action  by  Robert  A  McGray  against  Orrin 
B.  Woodbury.  There  was  an  order  of  non- 
suit, and  plaintiff  brings  exceptions.  Over- 
ruled. 

Argued  before  WHITEHOUSB,  C.  J.,  and 
SPEAR,  CORNISH,  BIRD,  and  HANSON, 
JJ. 

Arthur  Ritchie,  of  Belfast,  for  plaintiff. 
Dunton  &  Morse,  of  Belfast,  for  defendant 

HANSON,  J.  This  Is  an  action  of  assump- 
sit for  goods  sold  and  delivered,  and  comes 
to  this  court  on  plaintiff's  exceptions  to  the 
ruling  of  the  presiding  justice  ordering  a 
nonsuit 

[1]  The  plaintiff  was  a  grocer  in  East 
Knox,  anu  occupied  a  store  belonging  to  the 
defendant  under  a  lease  for  five  years.  The 
lease  was  still  in  force.  The  defendant  held 
a  mortgage  on  the  goods  in  the  store  for 
$200.  There  was  a  second  mortgage  for  $50. 
The  stock  Inventoried  (775.79,  plaintiff's 
debts  amounted  to  $1,161.81,  and  he  had  no 
other  property.  In  January,  1912,  the  plain- 
tiff entered  into  an  agreement  with  Walter 
Woodbury,  a  brother  of  the  defendant,  to 
sell  to  said  Woodbury  the  stock  of  goods  at 
cost,  and  a  bonus  of  $60.  The  plaintiff  de- 
livered the  key  to  the  store  and  the  unex- 
pired lease  to  the  defendant  An  account  of 
stock  was  taken,  and,  the  amount  being  lar- 


ger than  the  buyer  anticipated,  he  expressed 
doubt  as  to  his  ability  to  pay.  Thereupon 
the  defendant  offered  to  take  "the  stock  off 
his  hands."  The  plaintiff  claimed  that  this 
offer  was  accepted  and  agreed  to  by  him. 
The  defendant  says  the  offer  was  not  accept- 
ed. Walter  Woodbury  went  to  Belfast  the 
same  day,  and  the  next  morning  the  plaintiff 
and  defendant  rode  to  Belfast  together.  On 
the  way  they  met  Walter  Woodbury  return- 
ing. There  was  a  conference  In  which  the 
defendant  asked  his  brother  "if  he  had  made 
up  his  mind  about  the  goods,"  and  he  testi- 
fies: "I  told  him  I  had  made  up  my  mind 
to  turn  them  over  to  him.  He  said  he  would 
take  them  off  my  hands,  and  Mr.  McGray 
said  he  was  perfectly  willing."  The  plaintiff 
and  his  witness  are  not  in  agreement  as  to 
this ;  the  plaintiff  claiming  a  sale  to  defend- 
ant at  the  store  the  day  before. 

On  reaching  Belfast,  the  plaintiff  and  de- 
fendant ascertained  for  the  first  time  that 
it  was  necessary  to  notify  the  creditors  of 
the  plaintiff,  as  provided  in  chapter  114  of 
the  Public  Laws  of  1905.  Advice  of  counsel 
was  had  and  proper  steps  taken  to  make  a 
valid  sale.  A  list  of  creditors  was  then  and 
there  made  and  sworn  to  by  the  plaintiff  and 
furnished  to  the  defendant,  and  there  was 
full  understanding  and  agreement  between 
the  parties  as  to  their  further  duty,  one  to 
the  other.  The  largest  creditor  of  the  plain- 
tiff was  represented  at  the  meeting  in  Bel- 
fast In  reference  to  this  branch  of  the  case 
the  plaintiff  was  asked:  "Q.  Was  It  under- 
stood, when  that  (the  list  of  creditors)  was 
made,  that  Mr.  Woodbury  would  notify  or 
send  the  list  and  notices  to  the  creditors?  A 
That  was  the  way  I  understood  it  Q.  You 
understood  that  he  was  not  to  pay  for  the 
goods  until  that  had  been  done  according  to 
the  statute,  didn't  you?  A  Why,  yes;  yes. 
Q.  He  refused  to  pay  anything  that  morn- 
ing?   A  Yes." 

Whatever  occurred  at  the  meeting  on  the 
way  to  Belfast,  or  the  day  before  at  the 
store,  was  modified  by  mutual  consent  on 
reaching  Belfast ;  both  parties  seeing  the  ne- 
cessity of  beginning  over,  and  proceeding  ac- 
cording to  law.  They  undertook  to  comply 
with  the  law,  but  creditors,  exercising  their 
rights,  attached  the  goods  within  five  days 
from  the  date  of  the  meeting  at  Belfast 

Under  such  circumstances  there  could  be 
no  sale  to  the  defendant  That  the  plaintiff 
so  concluded  appears  from  his  testimony. 
He  says  that,  after  the  meeting  at  Belfast, 
and  on  leaving  the  office  of  Dunton  &  Morse, 
the  defendant  advised  him  "to  go  into  bank- 
ruptcy," and  that  on  his  return  to  East  Knox 
"he  demanded  the  return  of  the  lease  and  the 
key  of  the  store  from  the  defendant" 

[2]  The  plaintiff  urges  that  chapter  114  of 
the  Public  Laws  of  1905,  which  requires  full 
information  to  be  given  to  creditors,  togeth- 
er with  notice  of  such  sale,  Is  unconstitution- 
al, "In  that  it  deprives  persons  of  their  rights. 
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privileges,  and  liberty  to  control  their  prop- 
erty," and  thus  violates  section  6  of  article 
1  of  the  Constitution  of  Maine.  We  are  of 
the  opinion  that  the  objection  stated  is  in- 
sufficient to  justify  the  conclusion  that  the 
act  Is  unconstitutional. 

In  J.  P.  Squire  Co.  v.  Tellier,  185  Mass.  18, 
68  N.  B.  312,  102  Am.  St  Rep.  322,  In  which 
a  similar  statute  was  under  consideration, 
the  court  say:  "That  the  purpose  of  the 
Legislature  evidently  was  to  provide  credi- 
tors protection  against  a  class  of  sales  which 
are  frequently  fraudulent  and  which  leave 
creditors  with  no  means  of  collecting  that 
which  they  ought  to  receive.  The  statute 
deals  only  with  sales  In  bulk  of  a  part,  or 
the  whole  of  a  stock  of  merchandise,  which 
are  not  made  in  the  ordinary  course  of  trade, 
and  in  the  regular  and  usual  prosecution  of 
the  sellers'  business.  It  does  not  Interfere 
with  .the  transaction  of  ordinary  business, 
but  relates  to  unusual  and  extraordinary 
transfers.  In  substance,  It  declares  that  a 
sale  of  this  kind  shall  not  be  made  without 
first  giving  creditors  an  opportunity  to  col- 
lect their  debts  so  far  as  the  property  to 
be  sold  might  enable  them  to  collect,  or  sub- 
sequently make  satisfactory  provision  for  the 
payment  of  these  debts.  •  •  *  That  this 
Is  within  a  class  of  legislation  for  which 
there  Is  constitutional  authority  Is  too  plain 
for  question.  •  •  *  The  statute' requires 
of  the  vendor  nothing  that  cannot  be  done 
with  reasonable  effort.  If  he  is  unable  or 
unwilling  to  pay  his  debts,  it  puts  a  sub- 
stantial obstacle  In  his  way  when  he  wants 
to  dispose  of  his  stock  of  merchandise  In 
bulk  and  receive  payment  for  himself.  But, 
under  such  circumstances,  the  property  In 
most  cases  ought  not  to  be  sold  in  bulk 
without  first  giving  creditors  an  opportunity 
to  consider  what  ought  to  be  done  with  it" 
Lemleuz  v.  Young,  211  U.  S.  489,  29  Sup.  Ct 
174,  53  L.  Ed.  295. 

The  nonsuit  was  properly  ordered,  and  the 
entry  will  be: 

Exceptions  overruled. 


HOLMES  v.  ADAMS. 

(Supreme  Judicial  Court  of  Maine.     Dec.  27, 
1912.) 

1.  Bastabds  (g  102*)— Inhebitance— "As  it 
Born  in  Lawful  Wedlock." 

The  clause  "the  same  as  if  born  in  lawful 
wedlock"  used  in  Comp.  Laws  Nev.  1900,  g 
3046,  providing  that  an  illegitimate  child  shall 
be  the  heir  of  its  mother,  does  not  allow  him 
or  his  issue  to  inherit  from  her  lineal  or  col- 
lateral kindred,  since  such  statutes  are  strictly 
construed. 

[Ed.  Note.— For  other  cases,   see  Bastards, 
Cent  Dig.  gg  254,  255;    Dec.  Dig.  g  102.*] 

2.  Descent  and  Distribution  (g  6*)— Stat- 

UTE8. 

The  statutes  in  force  at  the  time  of  one's 
death  govern  the  disposition  of  his  estate. 

J  Ed.  Note. — For  other  cases,  see  Descent  and 
stribution,  Cent  Dig.  gg  28-32;   Dec.  Dig.  g 
6.*] 


8.  Descent  and  Distribution  (|  5*)— Peb- 

sonal  Pbopebtt— Domicile. 

The  disposition  of  the  personal  property 
of  an  intestate,  wherever  situated,  is  governed 
by  the  law  of  his  domicile. 

[Ed.  Note. — For  other  cases,  see  Descent  and 
Distribution,  Cent  Dig.  gg  19-22;  Dec.  Dig.  g 
6.*] 

4.  Bastabds  (g  1*)— Law  of  Domicile. 

As  a  general  rule  legitimacy  is  to  be  as- 
certained by  the  law  of  the  domicile. 

[Ed.  Note.— For  other  cases,  see  Bastards, 
Cent  Dig.  g  1-3;    Dec.  Dig.  g  L*] 

5.  Descent    and    Distribution    (g    71*)  — 
Coubts— Jubisdiction. 

Since  all  distributive  shares  must  be  de- 
termined in  the  probate  court  before  they  be- 
come payable  to  the  distributee,  one  claiming 
a  share  of  the  personal  property  of  one  dying 
domiciled  in  Nevada  has  no  remedy  in  this 
state  until  he  has  obtained  a  decree  in  his  fa- 
vor in  the  probate  court  in  that  state. 

[Ed.  Note. — For  other  cases,  see  Descent 
and  Distribution,  Cent  Die.  gg  229-286;  Dec 
Dig.  g  71.*] 

Report  from  Supreme  Judicial  Court,  Wal- 
do County,  at  Law. 

Action  by  Eben  A  Holmes  against  Harriet 
A  Adams.  On  report  on  agreed  statement  of 
facts.    Nonsuit 

Argued  before  WHITEHOUSB,  a  J.,  and 
SPEAR,  CORNISH,  BIRD,  HALEY,  and 
HANSON,  JJ. 

Arthur  Ritchie,  of  Belfast,  for  plaintiff. 
Dunton  &  Morse,  of  Belfast  for  defendant 

HANSON,  J.  This  is  an  action  for  money 
had  and  received,  and  comes  to  this  court  on 
the  following  agreed  statement  of  facts: 

Alonzo  Patterson,  brother  of  the  defend- 
ant Harriet  A  Adams,  was  a  resident  of  the 
state  of  Nevada  and  died  in  that  state  previ- 
ous to  May  20,  1907,  leaving  no  widow  or 
Issue.  His  estate  was  duly  administered  in 
the  state  of  Nevada,  and  the  defendant  Har- 
riet A.  Adams,  on  May  20,  1907,  received 
from  the  administrator  of  said  estate  the 
sum  of  $1,310.04  as  her  proportion  of  said 
estate,  being  one-half  of  said  estate,  and  her 
brother  Frank  M.  Patterson  received  the  oth- 
er half  of  said  estate  as  his  share.  The 
plaintiff  In  this  action  received  no  part  of 
said  estate. 

The  following  la  a  correct  copy  of  so  much 
of  the  Compiled  Laws  of  the  state  of  Ne- 
vada as  relates  to  heirship  of  Illegitimate 
children  or  their  offspring,  compiled  in  1900. 

"Illegitimate  Child. 

"3046  (Sec.  260).  Every  illegitimate  child 
shall  be  considered  as  an  heir  of  the  per- 
son who  shall  acknowledge  himself  to  be  the 
father  of  such  child  by  signing  In  writing 
a  declaration  to  that  effect  In  the  presence 
of  one  credible  witness  who  shall  sign  the 
declaration  also  as  a  witness,  and  shall  in 
all  cases  be  considered  as  heir  of  the  moth- 
er, and  shall  Inherit  In  whole  or  In  part 
as  the  case  may  be,  In  the  same  manner  as 
If  born  In  lawful  wedlock.    The  issue  of  all 
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marriages  deemed  null  in  law  or  dissolved 
by  divorce  shall  be  legitimate." 

The  plaintiff  is  the  son  of  one  Aurelins 
Holmes,  deceased,  and  claims  that  said  Au- 
relins Holmes  was' the  illegitimate  child  of 
Rhoda  A.  Patterson,  mother  of  said  Alonzo 
Patterson,  deceased. 

If,  under  this  statement  of  facts,  the  plain- 
tiff can  maintain  this  action  upon  proof  of 
the  relationship  claimed  by  him,  the  action 
is  to  stand  for  trial,  otherwise  a  nonsuit  to 
be  entered. 

The  writ  and  pleadings  are  made  a  part 
of  the  case. 

It  is  contended  by  the  counsel  for  the  plain- 
tiff that  this  action  may  be  maintained  be- 
cause: 

(1)  The  words  "In  the  same  manner  as  if 
born  In  lawful  wedlock"  appearing  in  the 
statute  of  Nevada,  supra,  should  have  the 
same  force  and  effect  as  the  act  of  1887,  a 
14,  Public  Laws  of  Maine,  which  includes  In 
express  terms  lineal  and  collateral  kindred. 

(2)  Because  chapter  14  of  the  act  of  1887 
Is  almost  Identical  with  the  statute  of  Neva- 
da, and  he  has  a  remedy  In  this  state  not- 
withstanding the  decree  of  the  Judge  of  pro- 
bate in  Nevada  ordering  distribution  of  the 
personal  estate  involved  in  this  case. 

The  defendant  contests  each  position  taken 
•  by  the  plaintiff. 

Chapter  14  of  the  Public  Laws  of  Maine 
for  the  year  1887  reads  as  follows: 

"An  illegitimate  child  born  after  March 
24,  In  the  year  of  our  Lord  1864,  is  the  heir 
of  has  parents  who  intermarry.  And  any 
such,  child  born  at  any  time  is  the  heir  of  his 
mother.  And  provided,  the  father  of  an 
illegitimate  child  adopts  him  or  her  into  his 
family,  or  In  writing  acknowledges  before 
some  Justice  of  the  peace  or  notary  public, 
that  he  is  the  father,  such  child  is  also  the 
heir  of  his  or  her  father.  And  in  either 
of  the  foregoing  cases,  such  child  and  its  is- 
sue shall  inherit  from  its  parents  respective- 
ly, and  from  their  lineal  and  collateral  kin- 
dred and  these  from  such  child  and  its  Issue 
the  same  as  If  legitimate." 

[1]  Whatever  rights  the  plaintiff  has  are 
derived  from  legislative  enactment  At  com- 
mon law  his  father  was  Incapable  of  inher- 
iting. Statutes  similar  to  the  statute  of  Ne- 
vada, presented  in  the  agreed  statement, 
have  been  passed  upon  in  many  states,  and  it 
has  been  invariably  held  that  a  statute  allow- 
ing an  illegitimate  child  to  Inherit  from  his 
mother  does  not  allow  him  to  Inherit  from 
her  lineal  or  collateral  kindred.  5  Cyc.  640, 
641;  Messer  v.  Jones,  88  Me.  349,  34  AtL 
177;  Pratt  v.  Atwood,  108  Mass.  40;  Moore 
▼.  Moore,  35  Vt  98;  Bacon  v.  McBrlde,  32 
Vt  585;  Stevenson's  Heirs  v.  Sullivant,  5 
Wheat  207,  6  L  Ed.  70.  In  the  same  au- 
thorities, the  rule  requiring  strict  construc- 
tion of  statutes  is  emphasized.  Applying  the 
rule  to  the  statute  of  Nevada,  it  Is  clear 
that  the  words  "the  same  as  if  born  in  law- 
ful wedlock"  do  not  in  this  case  enlarge  the 


rights  of  the  plaintiff  to  Include  Inheritance 
from  lineal  or  collateral  kindred.  Pratt  v. 
Atwood,  supra.  Prior  to  the  act  of  1887,  c. 
14,  supra,  the  laws  of  Maine  were  practical- 
ly the  same  as  the  present  statute  of  Neva- 
da, and  illegitimate  children  could  not  inher- 
it from  lineal  or  collateral  kindred.  That 
act  was  passed  for  the  express  purpose  of 
removing  such  disability.  Messer  v.  Jones, 
88  Me.  349,  34  Atl.  177 ;  Lawton  v.  Lane,  92 
Me.  170,  42  Atl.  352. 

[2]  But  the  plaintiff  cannot  Invoke  the  aid 
of  the  present  statute  of  Maine  to  control  or 
in  any  manner  Influence  the  distribution  of 
personal  estate  of  an  Intestate  whose  domicile 
was  in  the  state  of  Nevada.  By  the  weight 
of  authority,  as  all  rights  of  Inheritance  be- 
come vested  at  the  death  of  the  person  from 
whom  they  are  derived,  the  statutes  in  force 
at  the  tune  of  his  death  govern  the  disposi- 
tion of  the  estate.  Hughes  v.  Decker,  38 
Ma  153;  Messer  v.  Jones,  supra;  14  Cyc  20, 
and  cases  cited. 

[3, 4]  The  succession  to  and  disposition 
and  distribution  of  personal  property  wher- 
ever situated  is  governed  by  the  law  of  the 
domicile  of  the  owner  or  Intestate  at  the 
time  of  his  death,  without  regard  to  the  lo- 
cation of  the  property  or  the  place  of  the 
death.  14  Cyc.  21,  and  cases  cited;  Boss  v. 
Boss,  129  Mass.  245,  37  Am.  Rep.  321.  And, 
too,  as  a  general  rule,  legitimacy  is  to  be 
ascertained  by  the  law  of  the  domicile.  Ross 
v.  Ross,  supra. 

Counsel  for  the  plaintiff  cites  Boss  v.  Boss, 
supra,  as  favoring  the  doctrine  that  "where 
an  illegitimate  child  has  been  legitimated, 
such  legitimacy  follows  the  child  wherever 
it  may  go,  and  entitles  it  to  all  the  rights 
flowing  from  such  status,"  but  that  case 
expressly  holds  that: 

"It  Is  a  general  principle  that  the  status  or 
condition  of  a  person,  the  relation  in  which 
he  stands  to  another  person,  and  by  which  he 
is  qualified  or  made  capable  to  take  certain 
rights  In  that  other's  property,  Is  fixed  by 
the  law  of  the  domicile,  and  that  this  status 
and  capacity  are  to  be  recognized  and  upheld 
in  every  other  state,  so  far  as  they  are  not 
inconsistent  with  its  own  laws  and  policy. 
Subject  to  this  limitation,  upon  the  death 
of  any  man,  the  status  of  those  who  claim 
succession  or  inheritance  in  his  estate  Is  to 
be  ascertained  by  the  law  under  which  that 
status  was  acquired;  his  personal  property 
is  indeed  to  be  distributed  according  to  the 
law  of  his  domicile  at  the  time  of  his  death, 
and  his  real  estate  descends  according  to 
the  law  of  the  place  in  which  It  is  situated; 
but  in  either  case  it  is  according  to  those 
provisions  of  that  law  which  regulate  the 
succession  or  the  inheritance  of  persons  hav- 
ing such  a  status." 

That  case  is  therefore  in  harmony  with  the 
line  of  decisions  hereinbefore  cited  in  sup- 
port of  the  contention  of  the  defendant  that 
the  law  of  the  domicile  of  the  owner  or  In- 
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testate  governs  the  distribution  of  bis  per- 
sonal estate. 

[5]  If  the  question  Involved  related  to  the 
descent  of  real  estate  In  this  state,  the  re- 
maining citations  In  plaintiff's  brief  would 
be  In  point;  but  where,  as  in  this  case,  the 
only  question  Is  one  relating  to  personal 
property,  the  law  of  the  domicile  of  the  In- 
testate must  control,  and  the  proper  course 
for  a  distributee  is  to  apply  to  the  probate 
court  for  a  decree  of  distribution.  Upon  the 
passing  of  such  decree  in  his  favor,  he  has  a 
plain  remedy  against  the  administrator,  who 
also  Is  protected  by  the  decree.  Oathaway 
v.  Bowles,  186  Mass.  54. 

All  distributive  shares  must  be  determined 
in  the  probate  court  before  they  become  pay- 
able to  the  distributee.  Hawes  v.  Williams, 
92  Me.  492,  43  Atl.  101;  Oraffam  v.  Ray,  91 
Me.  234,  39  Atl.  669. 

So  far  as  the  case  shows,  the  plaintiff  did 
not  apply  to  the  probate  court  in  the  state  of 
Nevada  for  a  decree  in  his  favor.  It  Is  ap- 
parent that  he  has  no  remedy  in  this  state, 
even  upon  proof  of  the  relationship  claimed 
by  him.  In  accordance  with  the  stipulation 
In  the  agreed  statement,  the  entry  will  be : 

Plaintiff  nonsuit. 


CARNEY  et  aL  v.  AVERILL. 

(Supreme  Judicial  Court  of  Maine.     Dec.  27, 
1912.) 

1.  Evidence  (8  868*)  —  Documentary  EVI- 
DENCE—RECEIPT AND   WARRANTY. 

In  an  action  against  a  trustee  in  bank- 
ruptcy, individually,  to  recover  money  paid  for 
bay  on  the  bankrupt's  farm,  which  plaintiff 
did  not  cut  because  of  objection  by  a  mortgagee, 
the  receipt  of  the  purchase  price  and  a  war- 
ranty of  title,  though  signed  t>y  the  trustee  as 
such,  were  admissible. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  Si  1404-1428,  1480,  1431;  Dec  Dig. 
i  353.*] 

2.  Bankruptcy   (8   189*)— Property  Vested 
in  Trustee— Personal  Property— Crops. 

Where  a  bankrupt  was  in  possession  of  a 
farm  at  the  time  of  the  adjudication,  whatever 
interest  he  had  in  the  real  and  personal  estate, 
including  growing  crops,  passed  to  and  vested 
immediately  in  the  trustee. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Cent  Dig.  88  198,  198,  199,  210-219;  Dec. 
Dig.  |  139.*J 

8.  Bankruptcy  (|  257*)— Administration  or 

Estate— "Judicial  Sale." 

A  sale  of  personal  property  by  a  trustee  in 
bankruptcy,  under  an  order  to  sell  issued  by  the 
court,  Is  a  "judicial  sale." 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Cent  Dig.  S{  866,  357;   Dec.  Dig.  {  257.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4,  pp.  8867-3870.] 

4.  Bankruptcy  (8  268*)-^Adminibtration  of 
Estate— Sale— Authority  of  Trustee. 
A  trustee  in  bankruptcy  has  authority  to 
sell  only  such  rights  and  interests  as  the  bank- 
rupt had. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Cent  Dig.  H  372-879;   DecVDig.  8  268.*] 


5.  Bankruptcy  (I  268*)— Administration  of 
Estate—  Sale— Rights  of  Purchaser. 

The  rule  of  caveat  emptor  prevails  in  bank- 
ruptcy sales,  unless  special  direction  otherwise 
is  made  in  the  order  of  sale,  so  that  a  purchas- 
er with  knowledge  of  all  tine  facts  cannot  ex- 
pect to  receive  a  greater  interest  than  that  con- 
veyed by  the  sale. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Cent  Dig.  81  872-879;  Dec.  Dig.  8  268.*] 

6.  Bankruptcy  (8  268*)— Sale  bt  Trustee— 
Liability  on  Warranty. 

A  warranty  of  title  to  personal  property, 
signed  by  a  trustee  In  bankruptcy  as  such,  ex- 
ecuted four  days  after  the  sale,  without  any 
further  consideration  and  assuming  no  personal 
liability,  imposed  no  such  liability  on  the  trus- 
tee. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy, 
Cent  Dig.  88  872-379;    Dec.  Dig.  8  268.*] 

7.  Bankruptcy  (8  286*)— Action  by  Trustee 
—  Leave  to  Sue  —  "Trustee  in  Bank- 
ruptcy." 

A  "trustee  in  bankruptcy"  is  an  officer  of 
the  court,  and  cannot  be  subjected  to  suits  by 
the  purchaser  of  personal  property  belonging  to 
the  estate  without  leave  of  the  bankruptcy 
court. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Dec.  Dig.  |  286.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8,  p.  7134.] 

&  Mortgages  (8  823*)— Entry  to  Foreclose 

—Effect  as  to  Possession  of  Obopb. 
An  entry  by  a  mortgagee  for  the  purpose 
of  foreclosure,  not  followed  up  by  the  acts  req- 
uisite to  acquire  rights  thereunder,  negatived 
his  claim  that  he  entered  and  took  possession 
of  a  hay  crop,  and  constituted  an  abandonment 
of  whatever  intention  he  may  have  had  with 
respect  to  the  crop,  or  purpose  to  foreclose  his 
mortgage. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  88  966-972;   Dec.  Dig.  8  823.*) 
9.  Bankruptcy  (8  268*)— Sale— Liability  of 

Trustee. 

Where  a  trustee  in  bankruptcy  in  posses- 
sion of  a  hay  crop  on  the  bankrupt's  estate  sold 
it  by  order  of  court  the  fact  that  the  purchaser 
failed  to  cnt  it  by  reason  of  a  mortgagee's  in- 
valid claim,  and  in  consequence  lost  by  the  pur- 
chase, created  no  personal  liability  on  the  part 
of  the  trustee. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Cent  Dig.  88  872-879;   Dec.  Dig.  8  268.*] 

Exceptions  from  Supreme  Judicial  Court 
Penobscot  County,  at  Law. 

Action  by  George  A  Carney  and  others 
against  Albert  G.  AverllL  Judgment  for 
plaintiffs,  and  defendant  brings  exceptions. 
Exceptions  sustained. 

Argued  before  WHITEHOUSE,  C  J.,  and 
SPEAR,  CORNISH,  BIRD,  HALEY,  and 
HANSON,  JJ. 

P.  H.  GUlin,  of  Bangor,  for  plaintiffs.  A 
G.  Averill  and  F.  W.  Khowlton,  both  of  Old 
Town,  for  defendant 

HANSON,  J.  This  Is  an  action  of  as- 
sumpsit to  recover  $40  paid  by  plaintiffs  to 
the  defendant  for  the  stumpage  of  hay  sold 
in  July,  1910.  There  are  two  counts  In  the 
writ,  one  upon  a  special  warranty;  the  oth- 
er for  money  had  and  received. 

The  defendant  was  trustee  In  bankruptcy 
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of  the  estate  of  Clarence  Scott,  which  con- 
sisted of  a  farm  of  about  200  acres,  located 
in  the  town  of  Greenbush,  and  also  certain 
machinery  and  farming  implements. 

The  property  was  mortgaged  to  W.  S. 
Marshall  for  $400,  and  he  was  assignee  of 
two  other  mortgages,  all  amounting  to  $1,650. 

Clarence  Scott  was  adjudicated  a  bankrupt 
on  April  23,  1910,  and  was  then  in  posses- 
sion of  the  farm.  The  defendant  qualified 
as  trustee  on  May  19th,  and  on  May  26th 
filed  a  petition  for  leave  to  sell  the  real  and 
personal  property,  which  petition  was  grant- 
ed on  June  6th.  On  July  8th  the  defendant 
took  possession  of  the  real  and  personal 
property,  and  appointed  an  agent  to  hold 
possession  and  care  for  the  property.  On 
July  10th  the  defendant,  as  trustee,  sold 
to  the  plaintiffs  the  standing  grass  on  the 
premises,  and  gave  them  a  bill  of  sale  and 
receipt  for  the  purchase  price  thereof,  as  fol- 
lows: 

"Greenbush,  Me.,  July  10,  1910. 

"Sold  this  day  stumpage  of  hay  on  Scott 
farm  so-called  in  town  of  Oreenbush  for  con- 
sideration of  forty  dollars  ($40)  to  be  paid 
within  five  days. 

"G.  A.  Carney  and  B.  R.  Wheeler. 
"A  O.  Averill,  Trustee. 

"Received  payment  in  full  of  above. 

"A  G.  Averill,  Trustee." 

The  plaintiffs  undertook  to  cut  the  grass, 
but  "got  a  letter  from  Mr.  Fletcher  [attor- 
ney for  the  mortgagee]  forbidding  us  on  the 
place;  said  he  would  hold  us  for  damages." 
They  notified  the  defendant  by  telephone, 
and  he  thereupon  sent  the  plaintiffs  a  writ- 
ing, dated  July  14,  1910,  which  reads  as  fol- 

"Old  Town,  Me.,  July  14,  1910. 
"To   George    Carney    and   B.   R.   Wheeler, 

Greenbush,  Me.: 

"Gentlemen:  This  is  to  certify  that  I, 
Albert  G.  Averill,  trustee  of  Clarence  Scott 
estate,  bankrupt,  have  sold  the  stumpage  of 
the  hay  on  the  Scott  farm  In  Greenbush,  and 
that  as  said  trustee  I  had  the  title  to  same 
in  me,  and  I  did  and  hereby  do  give  good 
title  to  said  Carney  &  Wheeler  and  will  war- 
rant and  defend  the  same  to  them  and  will 
stand  by  them  otherwise  in  this  regard 
"Tours  very  truly, 

"Albert  G.  Averill,  Trustee. 

"P.  S. — Get  the  hay  as  soon  as  possible  as 
we  talked,  and  It  would  be  a  great  favor  to 
me  if  you  didn't  show  this  paper  to  Scott's 
attorney  and  his  friends.  If  you  have  the 
least  doubt  of  my  ability  to  Bell  you  the  hay 
and  give  you  a  good  title  go  to  vow  own 
attorney.  This  other  crowd  are  only  try- 
ing to  bluff  and  to  bother  me. 

"A   G.   A" 

The  plaintiffs,  however,  did  not  cut  the 
grass,  but  commenced  this  action  against 
the  defendant  as  an  individual.  The  defend- 
ant pleaded  the  general  issue,  with  a  brief 


statement  that  "whatever  he  did  in  the  prem- 
ises he  did  in  the  capacity  of  and  by  force 
and  virtue  of  his  appointment  and  qualifica- 
tion as  trustee  in  bankruptcy  of  the  estate 
of  Clarence  Scott" 

At  the  close  of  the  evidence  the  presiding 
justice  ordered  a  verdict  for  $40.  The  case 
comes  to  this  court  on  exceptions.  The  plain- 
tiffs claim  that  after  the  defendant  took  pos- 
session of  the  farm,  but  on  the  same  day,  W. 
S.  Marshall,  the  mortgagee,  "went  to  the 
farm  for  the  purpose  of  taking  possession  to 
secure  the  hay  crop";  that  he  found  the 
agents  of  the  defendant  in  possession,  and 
gave  them  notice  to  quit;  that  he  returned 
on  the  following  day  and  left  a  notice,  which 
reads  as  follows: 

"Greenbush,  July  8,  1910. 
"To  Whom  It  May  Concern: 

"This  is -to  certify  that  I,  Willie  S.  Mar- 
shall, in  the  presence  of  Mr.  and  Mrs.  George 
Spencer  and  the  undersigned,  have  this  day 
taken  peaceful  possession  of  the  so-called 
Scott  farm  property,  both  personal  and  real. 
By  right  of  mortgagee. 

"Willie  &  Marshall. 
"Witnesses:    Alfred  Folson. 

"Maude  M.  Folson." 

Immediately  thereafter  he  sold  the  grass 
to  one  Alfred  Folson.  It  appears  that  be- 
fore Jnly  14th  conferences  were  held,  in 
which  all  the  parties  Interested  took  part, 
and  the  advice  of  the  referee  in  bankruptcy 
was  sought  It  further  appears  that  through 
fear  of  litigation  on  the  part  of  the  plain- 
tiffs, and  because  the  "amount  was  so  small 
the  mortgagee  did  not  care  to  bother  with 
It,"  the  grass  was  not  harvested.  The  mort- 
gagee returned  the  purchase  price  to  Mr.  Fol- 
son, and  later  foreclosed  his  mortgages  by 
publication. 

The  plaintiffs  contend  that  the  mortgagee 
had  the  right  to  take  possession  of  the  farm, 
as  against  the  trustee,  at  any  time  before 
the  grass  was  cut,  and  that  the  license  to 
sell,  under  which  the  defendant  was  actlr>g, 
conferred  no  authority  that  the  mortgagee 
was  bound  to  respect  "when  the  mortgagee 
took  possession  for  the  purpose  of  harvesting 
the  bay,  and  kept  such  possession." 

The  defendant  contends  that  he  sold  the 
hay  to  the  plaintiffs  In  his  official  capacity; 
that  the  proceeds  were  placed  In  the  deposi- 
tory of  the  court  and  he  paid  out  the  same 
by  order  of  court  It  further  appears  that 
the  plaintiffs  knew  that  defendant  was  act- 
ing in  his  official  capacity  only,  and  nothing 
was  paid  by  them  as  consideration  for  the 
warranty,  so  called. 

[1]  The  receipt  and  warranty  were  ad- 
mitted against  the  objection  of  the  defend- 
ant and  are  the  subjects  of  the  first  and 
second  exceptions.  Objection  to  their  ad- 
mission was  made  (1)  because  each  was  sign- 
ed by  the  defendant  in  his  official  capacity, 
while  the  action  was  brought  against  him  as 
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an  Individual;  and  (2)  because  the  warran- 
ty, which  was  signed  f our  days  later  than  the 
receipt,  was  without  consideration. 

We  think  the  evidence  was  admissible. 
They  were  original  documents,  executed  by 
the  defendant  In  the  transaction  In  question, 
and  under  well-known  rules  clearly  compe- 
tent. No  reason  appears  why  the  informa- 
tion they  contain  should  be  withheld-  from 
the  court 

[2]  Several  of  the  remaining  exceptions  re- 
late to  one  question,  that  of  jurisdiction,  and 
may  be  considered  together.  The  bankrupt 
was  in  possession  of  the  farm  at  the  date  of 
adjudication.  Being  in  possession,  whatever 
interest  be  had  In  the  real  and  personal  es- 
tate, Including  the  growing  crops,  passed  to 
and  vested  immediately  in  the  trustee.  Cros- 
by v.  Spear,  08  Me.  544,  57  Atl.  881,  99  Am. 
St.  Bep.  424;  Jones  on  Mortgages,  vol.  2,  | 
1231. 

[3]  It  is  admitted  that  the  defendant  was 
acting  under  an  order  to  sell  issued  by  the 
court  of  which  he  was  an  officer.  The  sale 
was  therefore  a  judicial  sale.  In  re  Maloney, 
21  Am.  Bankr.  Bep.  502;  Savings  Bank  v. 
Alden,  103  Me.  237,  68  Atl.  863,  14  L  B.  A. 
(N.  8.)  1220, 13  Ann.  Cas.  806. 

[4,  8]  The  defendant  had  authority  to  sell 
such  rights  and  Interests  as  the  bankrupt 
had.  He  could  sell  no  more.  The  plaintiffs 
having  knowledge  of  all  the  facts  could  not 
expect  to  receive  a  greater  Interest  than  that 
conveyed  by  the  sale  on  July  10th.  Roberts 
v.  W.  H.  Hughes  Co.  (Vt)  83  Att.  807,  June, 
1912. 

The  rule  of  caveat  emptor  prevails  In 
bankruptcy  sales  as  in  all  judicial  sales,  un- 
less special  direction  otherwise  Is  made  In 
the  order  of  sale.  In  re  Muhlhauser  Co.,  10 
Am.  Bankr.  Bep.  240,  121  Fed.  669,  57  C.  C. 
A.  423;  Baker  v.  Vlning,  30  Me.  121,  50  Am. 
Dec.  617. 

[6]  The  warranty  of  title,  so  called,  was 
not  a  special  warranty  in  which  the  defend- 
ant assumed  individual  liability,  inasmuch 
as  the  document  contains  no  promise  or  un- 
dertaking imposing  such  liability.  Like  the 
receipt,  it  was  signed  by  the  defendant  in 
his  official  capacity;  and  having  been  so  ex- 
ecuted four  days  later  than  the  original  sale, 
without  any  further  consideration,  no  per- 
sonal liability  is  Imposed  on  the  defendant. 
34  Cyc.  408;  White  v.  Oakes,  88  Me.  367,  34 
Att  175,  32  I*  B.  A  592;  Brawn  v.  Lyford, 
103  Me.  362,  69  Atl.  544. 

[7]  A  trustee  In  bankruptcy  is  an  officer 
of  the  court,  and  cannot  be  subjected  to 
suits  of  this  character  without  leave  of  the 
bankruptcy  court  34  Cyc.  411;  Id.  167; 
Jones  on  Mortgages,  vol.  2,  |  1231.  It  is  so 
held  even  when  the  action  is  brought  upon 
a  paramount  title.    34  Cyc.  411. 

[•]  It  is  manifest  that  the  entry  made  by 


the  mortgagee  was  for  the  purpose  of  fore- 
closure. The  character  of  the  notice  in- 
dicates the  purpose  and  intention  of  the 
mortgagee  to  foreclose  his  mortgages  by  tak- 
ing possession  "peaceably  and  openly,  if  not 
opposed,  In  the  presence  of  two  witnesses," 
and  this  is  corroborated  by  the  testimony  of 
Caroline  Spencer,  who  states:  "He  told  me  be 
came  there  to  take  possession  of  the  farm,  and 
what  there  was  on  it  under  a  foreclosure." 
The  mortgagee  acquired  ho  rights  by  such 
entry.  His  attitude  thereafter  negatives  the 
claim  that  .he  entered  "for  the  purpose  of 
taking  possession  to  secure  the  hay  crop," 
and  constitutes  an  abandonment  of  whatever 
Intention  he  may  have  had  with  respect  to 
the  crops,  or  purpose  to  foreclose  his  mort- 
gage. 

In  Potter  v.  Small,  47  Me.  293,  the  facts 
are  nearly  identical,  and  the  legal  principles 
Involved  are  the  same.  There  the  court 
held:  "But  such  an  entry  must  be  accom- 
panied with  evidence  of  the  intention  for 
which  it  is  made.  The  declarations  of  the 
party  making  the  entry,  being  part  of  the 
res  gestae,  are  usually  this  evidence.  It  was 
so  in  this  qase.  It  appears  that  at  the  time 
of  making  the  entry  the  plaintiff  said  'he  had 
a  mortgage  on  the  premises,  and  that  the 
condition  of  the  mortgage  had  been  broken, 
and  he  therefore  foreclosed.'  This  is  the  only 
evidence  of  intention  explanatory  of  the  act 
It  is  apparent  therefore,  that  be  had  no 
design  to  enter  for  the  purpose  of  taking  the 
rents  and  profits,  under  the  second  section 
of  the  statute.  His  intention  was  to  fore- 
close. An  entry  for  this  purpose,  to  be  ef- 
fectual, if  not  by  consent  in  writing  of  the 
mortgagor,  or  the  person  holding  under  him, 
must  not  only  be  open,  peaceable,  and  un- 
opposed, but  followed  up  by  the  certificate 
and  record  required  by  the  statute,  or  other- 
wise it  becomes  a  nullity.  In  this  case  this 
was  not  done.  The  plaintiff  therefore  ac- 
quired no  rights  by  his  entry.  To  permit 
him  now,  -after  such  a  failure  on  his  part, 
to  ascribe  a  new  intention  to  his  act  and  to 
set  up  bis  entry  for  a  different  purpose, 
would  be  manifestly  unjust  To  do  so  would 
be,  in  effect  to  cast  reproach  upon  the  law." 

[I]  The  defendant  as  trustee,  being  then 
In  possession,  and  holding  as  such  all  the 
rights  and  Interests  belonging  to  the  bank- 
rupt as  of  the  date  of  adjudication,  had  the 
right  and  It  was  his  duty  under  the  order 
of  the  court  whose  agent  he  was,  to  sell  the 
crops  growing  on  the  farm.  The  fact  that 
the  plaintiffs  failed  to  cut  the  grass,  and 
in  consequence  were  losers  in  the  transaction, 
creates  no  personal  liability  on  the  part  of 
the  defendant  These  exceptions  must  be 
sustained.  The  others  need  not  be  con- 
sidered. 
|     Exceptions  sustained. 


Digitized  by 


Google 


M&) 


CARR  t.  PISCATAQUIS  WOOLEN  00. 


497 


GARB  v.  PISCATAQUIS  WOOLEN  CO.  et  aL 

(Supreme  Judicial  Court  of  Maine.     Dec.  29, 
1912.) 

1.  Watkbs  amd  Water  Courses  (|  160*)— 
Dams — "Effective  Height." 

The  "effective  height"  of  a  milldam  is  the 
height  at  which  the  dam  in  good  condition  will 
flow  land,  unaffected  by  changes  in  seasons  or 
the  occasional  leakage  of  the  dam. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  §  193;  Dec.  Dig.  jj 
160.*] 

2.  Waters  and  Wateb  Coubses  (|  160*)— 
Dams— Right  to  Repaib. 

Millovrriers,  having  a  prescriptive  right  to 
maintain  a  dam  at  a  certain  height,  had  a  right 
to  make  necessary  repairs. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  §  193;  Dec.  Dig.  | 
160.*] 

3.  Watebs  and  Wateb  Courses  (8  179*)— 
Damages  fbom  Raising  Dam— Evidence. 

Evidence  on  a  complaint  for  flowage  due 
to  the  raising  of  a  milldam  merely  that  during 
a  spring  freshet  of  unusual  severity  the  water 
reached  a  height  unusual  before  the  change  in 
the  dam  did  not  authorize  a  finding  that  a  radi- 
cal and  unuthorized  raising  of  the  dam  had 
occurred. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  |t  244-250,  256- 
259,  263,  264;   Dec  Dig.  8  179.*] 

Report  from  Supreme  Judicial  Court,  Pis- 
cataquis County,  at  Law. 

Action  by  Sumner  M.  Carr  against  the 
Piscataquis  Woolen  Company  and  another. 
Judgment  for  defendants. 

Argued  before  WHITEHOUSB,  C.  J.,  and 
CORNISH,  KING,  BIRD,  HALEY,  and 
HANSON,  JJ. 

J.  S.  Williams,  of  Guilford,  and  Warren 
C.  Philbrook,  of  Augusta,  for  plaintiff.  Hud- 
son &  Hudson,  of  Guilford,  for  defendants. 

HANSON,  J.  This  is  a  complaint  for  flow- 
age  inserted  in  a  wrllj  of  attachment,  and 
comes  before  the  court  on  report 

The  plaintiff  Is  the  owner  of  several  lots 
of  land  in  the  town  of  Abbott,  in  Piscataquis 
county,  bounded  by  the  Piscataquis  river,  or 
near  said  river  and  its  tributaries. 

The  defendants  are  owners  of  woolen 
mills  in  the  town  of  Guilford.  The  com- 
plaint alleges: 

"That  the  said  Piscataquis  Woolen  Com- 
pany a  long  time  ago,  to  wit,  A.  D.  1881, 
erected  and  have  ever  since  maintained  a 
water  mill,  to  wit,  a  woolen  mill  or  fac- 
tory, so  called,  at  Guilford  village,  In  said 
county,  on  the  north  side  of  said  Piscat- 
aquis river,  and  upon  its  land,  and  the 
said  M.  L.  Hussey  Woolen  Company  a  long 
time  ago,  to  wit,  A  D.  1906,  erected  upon 
its  land  and  has  since  maintained  a  water 
mill,  to  wit,  a  woolen  mill  or  factory,  so 
called,  at  Guilford  village  aforesaid,  on  the 
south  side  of  said  river,  which  said  river  is 
not  navigable,  and  the  said  defendants  in  a 
certain  year,  to  wit,  A  D.  1909,  erected  a 
milldam  and  have  maintained  the  same  to 


the  date  of  this  complaint  upon  and  across 
said  river  at  said  Guilford  village  to  raise 
water  for  working  said  mills  and  still  main- 
tain the  same  to  this  date,  and  still  main- 
tain said  mills,  said  dam  extending  from 
and  upon  land  of  the  said  Piscataquis  Wool- 
en Company  on  the  north  side  of  the  said 
river,  across  to  and  upon  land  of  the  said 
Hussey  Woolen  Company  on  the  south  side 
of  said  river,  and  said  dam  was  erected  and 
maintained,  and  Is  still  maintained,  by  said 
defendants  for  the  purpose  of  raising  the  wa- 
ter in  said  river  to  work  and  operate  said 
mills. 

"That  by  means  of  said  dam  the  said  de- 
fendants have  caused  the  water  In  said  river 
to  overflow  and  drown,  damage,  injure,  and 
destroy  from  the  date  aforesaid,  to  wit,  the 
year  of  our  Lord  1909,  to  the  present  time, 
the  complainant's  land  aforesaid,  whereby 
said  land  has  been  rendered  useless,  and 
your  complainant  has  sustained  great  dam- 
age in  his  said  land  by  reason  of  said  flow- 
age  by  said  milldam  yearly,  since  the  erec- 
tion and  during  the  maintenance  of  said  dam 
as  aforesaid  in  a  large  sum  of  money,  to  wit, 
the  sum  of  |1,000." 

The  defendants  pleaded  the  general  issue, 
and  by  brief  statement  say: 

First  That  they  have  a  right  to  main- 
tain the  dam  set  out  in  the  complaint  of 
said  plaintiff  and  flow  the  lands  of  said  plain- 
tiff without  any  compensation. 

Second.  That  said  dam  has  been  main- 
tained at  Its  present  height  for  more  than 
50  years,  and  that  said  defendants  have  ac- 
quired the  right  by  prescription  to  have  and 
maintain  said  dam  at  its  present  height 

Third.  That,  when  the  concrete  dam  which 
now  exists  across  said  river  was  built  in 
the  summer  of  1909,  it  was  not  built  to 
any  greater  height  than  the  wooden  dam 
which  was  taken  down  at  the  time  said  con- 
crete dam  was  built 

The  land  described  in  this  complaint  Is  lo- 
cated about  1%  miles  above  defendants'  dam. 
The  first  dam  in  the  river  at  this  point  was 
built  in  1823,  was  replaced  in  1864  by  a  new 
dam  similar  to  the  first  This  was  rebuilt 
In  1881,  and  continued  In  use  until  1903, 
when  it  was  repaired  by  one  Trafton.  In 
1908  it  was  again  repaired,  and  in  1909  it 
became  necessary  to  make  more  extensive  re- 
pairs on  the  dam,  and  the  work  had  pro- 
gressed to  some  extent  when  the  owners  con- 
cluded to  build  a  new  dam  of  concrete,  which 
was  done  in  that  year.  That  the  defendants 
had  the  right  to  construct  a  new  concrete 
dam  a  few  feet  below  the  old  dam  Is  not 
questioned. 

The  plaintiff  claims  that  the  new  dam  has 
been  raised  above  the  level  existing  before 
1903,  when  repairs  were  made  by  Trafton, 
making  a  radical  change  in  the  actual  height 
of  the  dam,  and  necessarily  a  change  In  Its 
effective  height,  and  that  the  damage  corn- 


's- or  other  eases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  ft  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexes 
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plained  of  followed  the  repairs  of  1908  to 
some  extent,  but  became  greater  after  the 
year  1909,  when  the  new  concrete  dam  was 
built  to  supply  the  place  and  purposes  of  the 
old  dam. 

After  the  plaintiff  Introduced  the  testi- 
mony of  civil  engineers,  and  his  own  testi- 
mony as  to  the  location  of  the  dam,  the 
property  claimed  to  be  flowed,  the  course  of 
the  river,  and  distance  of  the  land  flowed 
above  the  dam,  the  presiding  Justice  ruled 
that  the  defendant's  plea  admitted  the  flow- 
age  as  claimed  by  the  plaintiff,  that  plaintiff 
had  made  out  a  prima  facie  case,  and  that 
under  the  pleadings  the  burden  of  proceeding 
changed. 

The  defendants  thereupon  Introduced  evi- 
dence tending  to  show: 

(1)  That  since  1864  the  actual  height  of 
the  various  dams,  when  in  good  repair,  has 
been  the  same. 

(2)  That  since  1881  a  mark  In  the  granite 
wall  of  the  Piscataquis  Woolen  Mill  which 
then  showed  the  upper  side  of  the  top  log  of 
the  old  dam  has  been  used  as  a  guide  In  all 
repairs  since  made,  and  was  especially  used 
in  determining  the  height  of  the  new  con- 
crete dam  which  was  built  in  1909,  and  that 
it  was  built  no  higher  than  the  dam  which 
it  replaced,  allowance  being  made  for  the 
planking  which  projected  above  the  top  log 
about  four  Inches. 

(3)  That  the  new  dam  did  not,  and  does 
not,  flow  any  more  land  than  the  dams  of 
1864,  1881,  1903,  and  1906  flowed  when  In 
repair  and  In  good  order. 

(4)  That  any  additional  flowage  occurring 
in  April  or  May,  1911,  as  claimed  by  plain- 
tiff, was  due  to  an  unusual  freshet  at  the 
time,  and  also  due  to  the  presence  of  a  large 
boom  of  logs  in  the  river  at  a  point  one- 
half  mile  above  the  dam  belonging  to  the 
Piscataquis  Lumber  Company,  and  over 
which  the  defendants  had  no  control. 

The  testimony  on  both  sides  was  directed 
mainly  to  the  actual  height  of  the  various 
dams,  and  the  extent  of  the  flowage  at  dif- 
ferent periods.  The  plaintiff  insists  that  the 
case  should  proceed  and  be  governed  by  the 
points  shown  upon  a  plan  to  have  been  reach- 
ed by  the  water  on  April  29,  1911,  as  con- 
clusive that  a  larger  area  was  flowed  on  that 
date  than  ever  before. 

In  answer  to  this  contention,  the  defend- 
ants claim  that  on  April  29,  1911,  there  was 
an  unusually  high  run  of  water  due  to  the 
spring  freshet,  and  the  case  shows  that  on 
that  day  the  level  of  the  river  was  32  inches 
above  the  dam,  a  point  so  high,  defendants 
claim,  that  no  act  of  theirs  could  Influence 
the  flow,  and  while  at  such  stage  their  mills 
could  not  be  used. 

The  defendants  Introduced  the  testimony 
of  one  Elmer  Crowley,  a  civil  engineer,  who 
had  made  a  survey  of  the  river  in  January, 
1911,  and  again  on  May  15,  1911,  after  the 
freshet  bad  subsided  and  defendants'  mills 


were  in  operation.  On  May  15,  1911,  he 
found  a  boom  of  logs  In  the  river  at  a  steam 
sawmill  located  one-half  mile  above  the  con- 
crete dam,  and  while  there  ascertained  the 
level  of  the  water  below  and  above  the  logs, 
and  found  the  elevation  of  the  water  above 
the  logs  to  be  five  inches  higher  than  below 
the  logs,  "and  the  water  was  at  the  top  of 
the  dam,  but  not  running  over." 

This  testimony  Is  uncontradicted,  and  cor- 
roborates the  theory  of  the  defendants  that 
the  increase  in  the  height  of  the  water  In  the 
river  above  the  logs  on  April  29th  and  May 
15th  was  not  due  to  the  height  of  the  dam,  or 
the  fault  of  the  defendants.  It  is  "admitted 
that  the  defendants  in  1903  had  acquired  a 
prescriptive  right  to  flow  the  plaintiff's  land 
to  the  extent  that  it  would  be  flowed  by  the 
water  held  back  by  the  dam  at  Its  effective 
height  as  said  dam  existed  in  that  year  prior 
to  any  repairs,  changes,  or  additions  made  in 
said  year." 

[1]  What  was  the  effective  height  of  the 
dam  in  1903  before  it  was  repaired?  Counsel 
disagree  as  to  the  actual  height  of  the  struc- 
ture of  1903  and  1909,  but  are  in  agreement 
that  the  definition  of  "effective  height,"  as 
given  in  Voter  v.  Hobbs  et  al.,  69  Me.  19, 
is  correct  and  accurate.  In  that  ease  the 
complaint  and  pleadings  were  the  same  as 
in  the  case  at  bar.  The  issue  to  the  jury 
was  on  the  defendants'  right  by  prescription, 
and  It  was  found  in  their  favor  and  upon  ex- 
ceptions was  sustained.  It  was  there  held 
that  "the  effective  height  of  the  dam  is  the 
height  which  flows."  That  Is  what  is  to 
govern,  and  that  is  precisely  what  the  pre- 
siding justice  Instructed  the  jury  was  to  gov- 
ern. The  amount  of  land  flowed  would  de- 
pend on  the  effective  height  of  the  dam,  and 
the  right  to  flow  would  be  limited  by  it 
Dams  need  repairing.  They  vary  in  tight- 
ness. The  water  may  be  used  with  more  or 
less  economy,  at  different  times,  depending 
upon  the  exigencies  of  business.  As  was 
remarked  by  Shaw,  C.  J.,  in  Ray  v.  Fletcher, 
12  Cush.  (Mass.)  200:  "Although  the  water 
actually  raised  by  it  (the  dam)  may  to  some 
extent  vary  from  one  season,  or  one  year  to 
another,  owing  to  the  tightness  of  the  dam, 
the  mode  of  using  the  water,  the  different 
seasons,  as  being  dry  or  wet  and  the  like, 
yet  these  considerations  are  too  variable  and 
uncertain  to  be  adopted  or  relied  on  as  the 
basis  of  a  right  acquired  by  grant  or  pre- 
scription. *  •  *  The  prescriptive  right 
having  been  acquired,  the  right  to  flow  with 
a  dam  of  the  prescribed  effective  height 
necessarily  follows.  It  Is  not  what  the  dam 
may  absolutely  flow  at  a  particular  time,  but 
what  the  dam  in  good  condition  ordinarily 
will  flow.  The  dam  is  assumed  to  be  in  good 
condition,  and,  being  in  such  condition,  the 
flowage  is  what  must  result  from  such  condi- 
tion, unaffected  by  the  changes  of  the  sea- 
sons or  the  occasional  leakage  of  the  dam." 
In  reaching  the  conclusion  quoted  from  Ray 
v.  Fletcher,  12  Cush.  (Mass.)  200,  Shaw,  C. 
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J.  said:  It  is  not  the  actual  height  of  the 
dam  which  will  regulate  the  prescriptive 
right  of  the  party  holding  it,  but  its  efficient 
height,  according  to  Its  structure  and  opera- 
tion, to  maintain  the  height  of  the  water, 
when  in  repair  and  in  good  order." 

[2, 1]  The  defendants  admittedly  had  the 
right  to  maintain  a  dam  as  it  was  before 
the  repairs  in  1903.  If  repairs  were  neces- 
sary, they  had  the  right  to  make  them. 
Plaintiff  introduced  testimony  of  Elmer  Har- 
rington as  to  additional  flowage  after  such 
repairs  in  1003.  Mr.  Harrington  had  knowl- 
edge of  the  river  for  a  period  of  20  years. 
He  was  asked:  "Q.  Has  your  attention  been 
called  to  an  Increase  In  the  rise  of  water 
along  the  farms  by  your  farm  and  the  ad- 
jacent farms  along  the  river?  A  It  has.  Q. 
Since  the  repairs  of  L.  B.  Trafton  (1903)?  A 
No;  I  didn't  notice  that  in  particular  after 
the  repairs  by  Trafton ;  not  particularly.  Q. 
I  say  since  then,  any  time?  A  Since  then, 
yes;  I  have  since  then.  *  *  *  Q.  When 
the  water  to  your  knowledge  was  at  the 
height  of  the  new  dam?  *  *  *  A  Well, 
I  have  some.  Well,  I  have  a  road,  a  drive- 
way, I  say  I  have  It,  that  goes  from  my 
high  land  down  on  to  my  low  intervals,  and, 
when  It  is  to  the  height  of  the  dam  there,  I 
have  noticed  In  particular,  just  comes  up  so 
It  makes  It  muddy  for  me  to  get  across  on 
to  my  low  Intervals.  There  Is  no  water  par- 
ticularly across  the  road,  just  comes  up  *o 
the  road,  and  makes  It  deep  and  undermines 
it  so  it  is  Impossible  to  haul  a  good  load 
across  there.  Q.  What  was  the  condition  of 
that  road  before  the  new  dam  was  put  In? 
A  It  was  always  all  right,  without  it  was 
In  a  very  big — else  in  a  freshet,  or  something 
of  that  kind,  it  never  bothered  me  at  least 
carting  across  It" 

Other  testimony  introduced  by  the  plain- 
tiff tends  to  show  a  noticeable,  but  not  a 
substantial,  additional  flowage  after  the  re- 
pairs of  1903,  and  it  appears  that  extensive 
repairs  were  made  in  1906.  In  1909  the  dam 
had  worn  down  to  such  an  extent  that  the 
owners  decided  to  build  a  new  concrete  dam. 
The  claim  that  the  dam  as  repaired  In  1903 
caused  actionable  damage  is  not  sustained 
by  the  evidence,  and  this  conclusion  is  sup- 
ported by  the  fact  that  no  complaint  was 
made  or  action  taken  by  any  riparian  pro- 
prietor after  the  repairs  in  1903  or  1906, 
and  the  testimony  adduced  as  to  flowage  on 
other  dates  than  April  29,  1911,  is  bo  unsat- 
isfactory, and  it  is  so  evident  that  the  logs 
in  the  river  at  and  after  that  time  contrib- 
uted to  the  Injury  complained  of  we  are  un- 
able to  agree  with  the  complainant  that  the 
evidence  justifies  further  proceedings. 

We  have  before  us  a  record  of  what  is 
manifestly  the  highest  point  reached  by  a 
spring  freshet  of  unusual  severity,  and  with 
no  intermediate  marks  or  data  upon  which  a 
report  of  commissioners  could  be  based  with- 
out working  an  Injustice  to  one  side  or  the 
other.     Complainant  urges   that  a   radical 


change  was  made  In  the  dam,  and,  If  such  to 
the  fact,  a  further  preparation  of  the  case 
may  establish  the  rights  sought  to  be  enforc- 
ed. We  cannot  assume  that  such  radical, 
unauthorized  raising  of  the  dam  has  occur- 
red, especially  in  view  of  the  fact  that  it 
does  not  appear  In  evidence  that  a  corre- 
sponding change  was  made  in  the  bulkheads 
or  wheels  of  either  mill  served  by  the  new 
concrete  dam. 
The  entry  must  therefore  be: 
Tudgment  for  defendants,  with  costs. 


STATE  v.  INTOXICATING  LIQUORS 
(BUNT,  Claimant). 

(Supreme  Judicial  Court  of  Maine.    Dec.  29, 
1912.) 

Seizubk  or  Intoxicating  Liquobs— Claim  bt 
Consignob. 

In  a  proceeding  to  forfeit  intoxicating  liq- 
uors shipped  into  the  state,  seized  while  in  the 
hands  of  the  carrier,  in  which  the  consignor 
claimed  the  liquors  under  his  right  of  stoppage 
in  transitu,  but  proved  neither  a  sale  on  credit 
nor  the  insolvency  of  the  consignee,  held,  that 
the  seizure  should  be  sustained. 

Appeal  from  Supreme  Judicial  Court,  An- 
droscoggin County,  at  Law. 

Proceeding  by  the  State  to  forfeit  Intoxi- 
cating liquors;  Frank  A  Hunt,  claimant 
Judgment  for  the  State,  and  the  claimant  ap- 
peals. Heard  on  report  of  agreed  statement 
of  facts,  and  claim  disallowed. 

Argued  before  WHITEHOUSE,  O.  J.,  and 
SPEAR,  CORNISH,  KING,  and  HALEY,  JJ. 

L.  J.  Brann,  of  Lewiston,  for  appellant. 
W.  H.  Hlnes,  County  Atty.,  of  Lewiston,  for 
the  State. 

CORNISH,  J.  This  to  a  proceeding  to  en- 
force the  forfeiture  of  intoxicating  liquor 
alleged  to  have  been  Intended  for  unlawful 
sale  within  this  state. 

The  libel  was  duly  issued,  notice  given,  and 
at  the  hearing  in  the  lower  court  Frank  A. 
Hunt  one  of  the  firm  of  F.  W.  Hunt  &  Co., 
of  Boston,  the  consignors,  appeared  and  filed 
his  claim  to  the  "right  title,  and  possession 
In  the  Items  of  property  hereinafter  named, 
as  having  a  right  to  the  possession  thereof 
at  the  time  when  the  same  were  seized; 
and  the  foundation  of  said  claim  is  that  they 
were  In  the  possession  of  the  American  Ex- 
press Company,  whose  business  is  that  of 
a  common  carrier,  and  were  in  transit  from 
Boston,  Mass.,  to  Lewiston,  In  the  state  of 
Maine,  and  were  taken  from  the  lawful  pos- 
session of  said  company  and  of  your  claim- 

!  ant  *  *  •  before  the  same  had  been  de- 
livered to  the  consignee  and  had  reached  its 
destination." 

|     After  hearing,  the  lower  court  held  that 

|  the  liquors  were  kept  for  unlawful  Bale  as 
alleged,  and  that  the  claimant  was  entitled 
to  no  part  of  the  same. 
The  claimant  appealed  to  the  Supreme  Ju- 

',  dldal  Court  and  the  case  was  then  reported 
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to  the  law  court  on  the  following  agreed 
statement  of  facts: 

"On  July  18,  1911,  Dudley  F.  Hunt  and 
Francis  A  Hunt,  both  of  Boston,  In  the 
commonwealth  of  Massachusetts,  copartners 
as  F.  W.  Hunt  ft  Co.,  wholesale  liquor  dealers 
In  said  Boston,  shipped  from  said  Boston  to 
S.  Malo,  Lewlston,  Me.,  by  American  Ex- 
press, two  boxes,  each  containing  ten  gallons, 
of  whisky,  and  addressed  to  S.  Malo,  Lewis- 
ton,  Me.  S.  Malo  is  not  a  fictitious  name. 
Said .  shipment  was  a  continuous  Interstate 
shipment 

"On  July  19,  1911,  said  shipment,  before 
delivery,  and  while  in  transit,  and  in  the 
possession  of  the  common  carrier,  was  seized 
by  a  deputy  sheriff  for  the  county  of  An- 
droscoggin, libeled,  and  claim  made  by  this 
claimant,  the  shippers. 

"The  question  presented  is  whether  F.  W. 
Hunt  &  Co.,  as  the  shippers  of  said  goods, 
are  entitled  to  a  return  of  said  seizure,  when 
seized  from  the  possession  of  the  common 
carrier,  while  In  transit  and  before  delivery 
to  the  consignee." 

The  precise  question  at  issue  Is  not  wheth- 
er the  liquors  were  still  In  transit  at  the  time 
of  their  seizure,  but  whether  the  claimant 
has  any  legal  standing  in  court  If  he  has 
not  he  Is  a  mere  stranger  to  the  proceeding, 
and  cannot  raise  the  point  of  noncompletlon 
of  shipment 

It  Is  only  a  person  who  is  found  to  be  "en- 
titled to  the  custody  of  any  part"  of  the  seiz- 
ed goods  who  can  be  regarded  a  lawful 
claimant  R>  S.  c.  29,  |  61 ;  State  v.  Intox. 
Liquors,  60  Me  606.  If  his  claim  is  sus- 
tained, It  must  be  on  the  ground  that  he  Is 
either  the  owner  or  has  a  right  to  the  pos- 
session of  the  property,  which  shall  there- 
upon be  taken  from  the  custody  of  the  officer 
and  delivered  to  him.  Such  delivery  could 
not  be  made  to  a  stranger. 

The  claim  Is  not  made  in  the  case  at  bar, 
by  the  consignee  or  owner,  as  In  State  v. 
Intox.  Liquors,  101  Me.  430,  64  Atl.  812,  and 
State  v.  Parsley,  108  Me.  410,  81  Atl.  484, 
37  L.  R.  A.  (N.  S.)  444,  the  last  case  being 
cited  by  the  claimant  In  his  brief.  Nor  Is  it 
made  by  the  common  carrier,  as  having  the 
right  of  possession  on  the  ground  that  the 
shipment  had  not  been  terminated,  as  In 
State  v.  Intox.  Liquors,  102  Me.  206,  66  Atl. 
893,  11  I*  R.  A  (N.  S.)  660,  Id.,  102  Ma 
385,  67  Atl.  312,  120  Am.  St  Rep.  504,  Id., 
104  Me.  463,  72  Atl.  331,  23  L.  R.  A.  (N.  S.) 
1020,  and  Id.,  106  Me.  135,  76  Atl.  268. 

The  claim  Is  made  here  by  the  consignor 
on  the  sole  ground  of  his  right  of  stoppage  In 
transitu.  This  raises  a  new  question  in  this 
state,  but  the  application  of  well-established 
principles  of  law  leaves  no  doubt  as  to  the 
solution. 

The  doctrine  of  the  right  of  stoppage  In 
transitu  is  well  expressed  as  follows:  "An 
unpaid  seller,  who  haB  parted  with  the  pos- 
session of  the  goods,  may,  If  the  buyer  is  or 


becomes  Insolvent  stop  the  goods  in  transit ; 
that  is  to  say,  he  may  resume  possession  of 
the  goods  so  long  as  they  are  In  the  course 
of  transit  and  may  retain  them  until  pay- 
ment or  tender  of  the  price."  85  Cyc.  p. 
493. 

The  logic  of  the  doctrine  Is  clearly  worked 
out  in  the  early  cases  of  Arnold  v.  Delano, 
4  Cush.  (Mass.)  33,  50  Am.  Dec.  754,  and 
Newhall  v.  Vargas,  13  Me.  93,  29  Am.  Dee. 
489. 

The  two  indispensable  prerequisites  to  the 
exercise  of  the  right  by  the  vendor  are: 
First  a  sale  upon  credit;  and,  second,  the 
insolvency  of  the  vendee.  Neither  of  these 
facts  Is  established  In  the  case  at  bar.  The 
agreed  statement  is  silent  as  to  the  terms  of 
sale.  It  simply  recites  that  the  claimant 
shipped  the  liquors  to  one  S.  Malo  by  Ameri- 
can Express.  The  price  may  have  been  paid 
in  advance.  It  Is  more  than  possible  that 
It  was,  as  an  action  for  the  purchase  price 
could  not  be  maintained  in  this  state  If  the 
liquor  was  Intended  for  Illegal  sale.  R.  SL 
c.  29,  J  64. 

In  any  event  the  sale  on  credit  la  not 
proved. 

Nor  Is  there  any  claim,  or  even  suggestion, 
of  the  Insolvency  of  the  consignee.  The 
agreed  statement  simply  alleges  that  before 
delivery  to  the  consignee  the  liquor  was 
seized  by  an  officer.  The  fair  Inference  Is 
that,  but  for  the  seizure,  delivery  would 
have  been  made  In  the  regular  course  of 
business,  and  that  certainly  tends  to  negative 
the  insolvency  of  the  consignee. 

In  fact  the  idea  of  stoppage  In  transitu 
apparently  did  not  occur  to  the  consignor 
until  after  the  seizure  was  made,  and  then, 
as  neither  the  common  carrier  nor  the  con- 
signee cared  to  appear  as  a  claimant  the  con- 
signor took  It  upon  himself  to  recover  prop- 
erty, the  title  to  which  had  passed  from  him 
on  delivery  to  the  carrier,  only  to  be  re- 
gained upon  two  conditions,  neither  of  which 
he  has  established. 

The  claimant  relies  upon  the  decision  In 
Allen  v.  M.  C.  R.  R.  Co.,  79  Me.  327,  9  AU. 
895,  1  Am.  St  Rep.  310.  The  court  there 
held  that  as  between  consignor  and  a  com- 
mon carrier,  a  notice  to  the  latter  not  to  de- 
liver goods  In  transit  to  the  consignee  need 
not  state  the  reason.  That  Is  undoubtedly 
sound  law,  but  has  no  application  here.  In 
that  case  the  sale  was  upon  credit  the  con- 
signee was  admittedly  insolvent  the  con- 
signor therefore  had  a  legal  right  to  stop 
the  goods  In  transit,  and  the  court  held  that 
In  the  exercise  of  that  right  he  was  not 
obliged  to  give  his  reason  to  the  carrier. 
In  the  case  at  bar  there  is  no  evidence  of  a 
sale  on  credit  nor  of  the  Insolvency  of  the 
consignee,  and  the  consignor  gave  no  notice 
of  any  kind  to  the  carrier.  He  simply  set 
up  his  claim  to  the  .liquors  after  they  had 
been  seized.  To  hold  that  under  such  cir- 
cumstances the  wholesale  dealer  outside  the 
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state  can  successfully  step  in,  and  recover 
what  he  has  once  sold  and  has  no  legal 
tight  to  retake,  wonld  be  to  nullify  In  a  large 
measure  the  efficiency  of  the  search  and 
seizure  process  in  the  prohibitory  law  of  this 
state. 

The  claim  of  the  consignor  must  therefore 
be  disallowed. 

The  liquors  will  remain  in  the  custody  of 
the  sheriff,  to  be  disposed  of  as  provided  by 
statute. 

Bo  ordered. 


BACKUS  v.   STATE. 

(Court  of  Appeals  of  Maryland.    Nov.  18, 
1012.) 

JL  Recognizances  (§  2*)— Natubjs  and  Es- 
sentials. 

An  instrument  reciting,  "Fine  and  costs 
superseded  by  us  for  six  months,"  signed  by 
one  sentenced  to  pay  a  fine,  and  by  two  others, 
is  not  a  recognizance  within  Code  Pub.  Civ. 
Laws,  art.  87,  §  40,  providing  that  a  person 
adjudged  to  pay  a  fine  may  enter  into  a  recog- 
nizance with  security  for  payment  of  it  within 
60  days,  and  execution  shall  not  issue  for  it 
till  expiration  of  60  days. 

[Ed.  Note.— For  other  cases,  see  Recogni- 
sances, Cent.  Dig.  §|  1-19;    Dec.  Dig.  §  2.*] 

2.  Recognizances  (f  7*)— Execution. 

Till  a  recognizance  has  been  properly  for- 
feited, execution  cannot  issue  on  It 

[Ed.  Note. — For  other  cases,  see  Recogni- 
sances, Cent.  Dig.  §  26;   Dec.  Dig.  §  7.*] 

8.  SUPERSEDEAS    (8   2*)— Power  TO   Grant— 

Criminal  Cases. 

Intention  to  confine  the  right  of  super- 
sedeas to  judgments  and  decrees  in  civil  ac- 
tions is  shown  by  Code  Pub.  Civ.  Laws,  art.  17, 
§  28,  providing  that  the  clerks  of  certain 
courts,  not  including  the  criminal  court  of 
Baltimore,  shall  have  power  to  take  super- 
sedeas of  Judgments  and  decrees  to  their  re- 
spective courts  as  a  justice  of  the  peace  has, 
and  by  the  form  of  supersedeas  given  in  ar- 
ticle 52,  §  56(  whereby  judgment  is  confessed  in 
favor  of  plaintiff  in  the  original  judgment. 

[Ed.  Note. — For  other  cases,  see  Supersedeas, 
Cent.  Dig.  (  2;  Dec.  Dig.  i  2.*] 

4.  Supersedeas  (|  5*)— Fork. 

Even  if  there  were  power  to  take  super- 
sedeas of  a  judgment  in  a  criminal  case,  an 
instrument  signed  by  one  sentenced  to  pay  a 
fine  and  by  two  others,  merely  reciting,  ^'Fine 
and  costs  superseded  by  us  for  six  months," 
is  invalid  as  disregarding  the  substantial  re- 
quirements of  Code  Pub.  Civ.  Laws,  art  52, 
I  56,  prescribing  the  form  of  supersedeas. 

[Ed.  Note. — For  other  cases,  see  Supersedeas, 
Cent  Dig.  (f  5,  9;   Dec.  Dig.  |  6.*] 

Appeal  from  Circuit  Court,  Baltimore 
County;   Frank  I.  Duncan,  Judge. 

Herbert  Backus  was  indicted,  pleaded 
guilty,  sentenced  to  pay  a  fine,  with  others 
executed  a  so-called  supersedeas,  on  which  a 
writ  of  fieri  facias  Issued,  and  from  an  or- 
der overruling  a  motion  to  quash  the  writ, 
appeal  Is  taken.    Reversed  and  remanded. 

Argued  before  BOYD,  a  J.,  and  BRIS- 
COE, PEARCE,  BURKE,  THOMAS,  PATTI- 
SON,  and  STOCKBRIDOE,  JJ. 


Lewis  Hochhelmer,  of  Baltimore,  for  ap- 
pellant Edgar  Allan  Poe,  Atty.  Gen.,  for 
the  State. 

BURKE,  J.  [1,1]  The  facts  contained  in 
this  record  are  simple  and  undisputed.  On 
May  24,  1911,  Herbert  Backus  was  indicted 
by  the  grand  Jury  of  Baltimore  county  for 
the  statutory  crime  of  gambling.  He  plead- 
ed guilty  to  the  charge  and  was  sentenced 
by  the  court  to  pay  a  fine  of  $200  and  costs. 
This  sentence  was  imposed  on  the  15th  day 
of  August,  1911,  and  on  the  following  day 
Backus  went  before  the  clerk  of  the  court 
accompanied  by  John  E.  O'Connor  and  Julia 
O'Connor,  and  each  signed  the  following 
paper,  presumably  written  upon  the  docket 
containing  the  record  of  the  case  and  the 
sentence  of  the  court:  "Aug.  16,  1911.  Fine 
and  costs  superseded  by  us  for  six  months. 
Witness  our  hands  and  seals  this  16th  day 
of  August  1911.  Herbert  Backus.  [Seal.] 
John  E.  O'Connor.  [Seal.]  Julia  O'Connor. 
[Seal.]  Witness:  Thomas  R.  Jenifer."  Aft- 
er this  paper  had  been  signed,  Backus  was 
permitted  to  go  at  large.  He  has  never  since 
been  apprehended,  and  has  not  paid  the  fine 
and  costs  imposed  upon  him.  In  December, 
1911,  a  writ  of  fieri  facias  was  Issued  upon 
this  so-called  "supersedeas,"  and  was  levied 
upon  certain  described  property  of  John  E. 
and  Julia  O'Connor.  Thereafter  John  B. 
O'Connor  filed  a  motion  to  quash  the  writ, 
and  for  such  other  relief  as  might  be  prop- 
er in  the  premises.  The  appeal  before  us  is 
from  the  order  of  the  lower  court  overruling 
this  motion. 

We  are  of  opinion  that  the  writ  should 
have  been  quashed  for  the  reason  that  the 
paper  we  have  transcribed  is  a  mere  nullity. 
The  clerk  had  no  authority  to  take  It,  and 
it  did  not  supersede  or  affect  in  the  slightest 
degree  the  execution  of  the  sentence  of  the 
court,  and  is  not  such  a  judgment  upon  which 
an  execution  may  be  issued.  Under  article 
38,  |  1,  Code  1911,  Backus  in  default  of  pay- 
ment of  the  fine  and  costs  imposed  upon  him 
should  have  been  committed  to  jail  until  the 
fine  and  costs  were  paid;  and,  as  the  fine 
and  costs  exceeded  $150  and  did  not  exceed 
$500,  he  should  have  remained  in  custody  for 
the  space  of  90  days  as  provided  by  section 
3,  art  38,  of  the  Code.  The  sentence  im- 
posed upon  Backus  could  have  been  stayed, 
first,  by  a  new  trial  granted  by  the  court; 
and,  secondly,  by  an  appeal  taken  In  con- 
formity to  article  6,  8  80,  of  the  Code  of 
1911.  That  section  provides  that  "no  appeal 
in  a  criminal  case  shall  stay  execution  of 
sentence  unless  the  counsel  for  the  accused 
shall  make  oath  that  the  appeal  Is  not  taken 
for  delay,  and  such  appeal  shall  be  heard  at 
the  earliest  convenient  day  after  the  same 
shall  have  been  transmitted  to  the  Court  of 
Appeals ;  and  the  accused,  upon  taking  such 
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appeal,  shall,  In  all  cases  not  punishable  by 
death  or  Imprisonment  in  the  penitentiary, 
be  entitled  to  remain  on  bail,  and  in  other 
cases  not  capital  the  court  from  which  the 
appeal  is  taken  shall  have  the  discretionary 
power  to  admit  to  ball,  provided  nothing 
herein  contained  shall  be  construed  to  pro- 
hibit the  court  from  requiring  additional  or 
greater  bail,  pending  an  appeal,  than  the  ac- 
cused may  already  have  given  before  con- 
viction." 

The  appellee  relies  upon  section  40,  art 
87,  of  the  Code,  to  sustain  the  order  ap- 
pealed from.  Section  30  of  that  article  de- 
clares that  the  sheriff  shall  be  answerable 
for  all  fines,  penalties,  and  forfeitures  im- 
posed on  the  inhabitants  of  his  county  or  of 
Baltimore  city  by  any  court  of  record  of 
this  state  unless  he  can  show  that  the  party 
on  whom  the  same  was  Imposed  is  insolvent. 
By  section  40,  art.  87,  it  is  provided  that 
the  sheriff  "may 'require  the  state's  attorney 
to  issue  an  execution  for  all  fines,  penalties 
or  forfeitures  so  imposed  and  the  costs,  pro- 
vided that  any  person  adjudged  to  pay  a 
fine  or  penalty  may  enter  into  a  recognizance 
with  security  for  the  payment  of  the  same 
and  costs  within  sixty  days  and  no  execution 
shall  issue  for  the  same  until  the  expiration 
of  sixty  days."  This  section  is  a  codification 
of  the  Act  of  1795,  c.  74,  as  amended  by  the 
Act  of  1828,  c.  11.  The  first-named  act  was 
passed,  but,  as  its  preamble  recited,  to  remove 
the  doubts  which  then  existed  whether  a 
writ  of  capias  ad  satisfaciendum  could  be  Is- 
sued for  the  recovery  of  any  fine,  penalty,  or 
forfeiture.  By  the  latter  act  the  person  up- 
on whom  any  fine  had  been  imposed  was 
authorized  to  give  security  In  the  usual  man- 
ner for  the  payment  of  the  same  and  costs, 
and,  when  such  security  bad  been  given,  no 
execution  could  lawfully  be  Issued  until  the 
expiration  of  60  days  from  the  date  upon 
which  such  security  had  been  given.  Assum- 
ing, without  so  deciding,  that  a  recognizance 
taken  In  conformity  to  section  40,  art  87, 
wonld  stay  the  execution  of  sentence  as  well 
as  execution  on  the  Judgment  that  section 
cannot  be  Invoked  to  sustain  the  order  ap- 
pealed from,  first  because  no  recognizance 
was  given  as  provided  by  that  section;  and, 
secondly,  no  execution  could  be  issued  on 
such  a  recognizance,  bad  one  been  given,  un- 
til the  recognizance  bad  been  properly  for- 
feited. "A  recognizance  Is  an  obligation  of 
record,  and,  when  forfeiture  is  declared  and 
entered  by  the  court  it  becomes  a  Judgment 
It  is  then  like  an  ordinary  judgment  en- 
forceable by  execution."  Schultze  v.  State, 
43  Md.  295. 

[3, 4]  It  Is  obvious  that  the  clerk  acted  un- 
der what  he  supposed  to  be  the  authority 
conferred  upon  him  by  section  28,  art  17, 
of  the  Code.  That  section  provides  that: 
"The  clerks  of  the  circuit  courts-  of  the  sev- 
eral counties,  of  the  superior  court  of  Balti- 
more city,  the  clerk  of  the  court  of  common 


pleas,  the  Baltimore  city  court  and  the  cir- 
cuit court  and  the  circuit  court  No.  2  of  Bal- 
timore city  shall  have  the  power  and  Ju- 
risdiction to  take  supersedeas  of  Judgments 
and  decrees  in  their  respective  courts,  as  a 
Justice  of  the  peace  In  the  counties  has  by 
law,  and  the  supersedeas  so  taken  shall  have 
the  same  effect  as  If  taken  by  a  Justice  of  the 
peace." 

A  supersedeas  properly  taken  by  the  clerk 
under  this  section,  is  in  Itself  a  Judgment 
upon  which  an  execution  may  issue,  and  it 
operates  to  stay  the  execution  of  the  orig- 
inal Judgment  for  six  months  thereafter. 
The  power  and  jurisdiction  conferred  upon 
Justices  of  the  peace  to  take  supersedeas  of 
Judgments  and  decrees  are  found  In  section 
56,  art  62,  of  the  Code.  The  form  of  the 
supersedeas  is  therein  given,  and  the  Judg- 
ment is  confessed  in  favor  of  the  plaintiff  in 
the  original  judgment  Section  68  of  article 
62  provides  that  when  a  judgment  has  been 
confessed  in  the  circuit  court  at  the  second 
term  thereof  with  stay  of  execution  until 
the  next  term,  the  stay  of  execution  by  su- 
persedeas on  such  Judgment  shall  be  comput- 
ed from  the  first  Thursday  of  the  term  next 
ensuing  the  said  second  term;  and,  when 
the  judgment  of  the  justice  of  the  peace  is 
superseded,  the  stay  of  execution  shall  be 
computed  from  the  date  of  the  judgment  and 
not  from  the  date  of  the  supersedeas.  Admin- 
istrators are  also  given  the  right  to  supersede 
Judgments  rendered  against  them.  No  power 
is  conferred  upon  the  clerk  of  the  criminal 
court  of  Baltimore  city  to  take  supersedeas 
of  a  judgment  rendered  in  that  court  On 
the  contrary,  that  court  Is  omitted  in  the 
enumeration  of  the  courts  whose  Judgments 
may  be  superseded.  This  circumstance,  tak- 
en in  connection  with  the  language  employed 
In  the  legislation  upon  the  subject  indicates 
an  intention  on  the  part  of  the  Legislature 
to  confine  the  right  of  supersedeas  to  judg- 
ments and  decrees  recovered  in  civil  actions. 
This  conclusion  is  strengthened  by  an  ex- 
amination of  the  Act  of  1791,  c.  67,  tor  reg- 
ulating the  mode  of  staying  an  execution  up- 
on a  judgment  or  decree.  The  form  of  the 
supersedeas  there  given  indicates  clearly  that 
the  Legislature  did  not  Intend  It  to  apply  to 
a  Judgment  In  criminal  cases. 

But  if  it  be  admitted  that  section  28  of  ar- 
ticle 17  of  the  Code  is  applicable  to  judg- 
ments In  criminal  cases,  the  fl.  fa.  should 
have  been  quashed,  because  the  supersedeas 
upon  which  it  was  issued  is  utterly  Invalid. 
It  is  Invalid  because  it  disregards  the  sub- 
stantial requirements  of  the  statute.  In 
Bowes  v.  Isaacs,  33  Md.  536,  the  record 
showed  that  a  Judgment  had  been  recovered 
In  the  superior  court  of  Baltimore  city 
against  Judson  H.  Smith,  which,  as  the  dock- 
et entries  showed,  had  been  superseded  by 
a  supersedeas  filed  on  the  16th  of  January, 
1869,  with  John  Bowes  and  Andrew  B.  Wise, 
"sureties,  due  July  15,  1869."    The  form  of 
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the  supersedeas,  as  It  appeared  In  the  rec- 
ord, showed  that  the  sureties  on  the  16th  of 
.January,  1869,  appeared  before  the  clerk 
and  confessed  a  judgment  in  the  usual  way 
to  be  levied  of  their  goods,  chattels,  etc.,  in 
case  the  defendant,  Smith,  did  not  pay  the 
original  judgment  "on  the  7th  of  July  next," 
and  the  supersedeas  was  signed  by  the  sure- 
ties and  attested  as  taken  and  subscribed 
before  the  clerk.  It  appeared  by  the  evi- 
dence and  the  admission  of  facts  that  the 
superseding  defendants  appeared  before  the 
clerk  and  were  informed  that  the  superse- 
deas would  be  for  six  months  from  the  date 
of  superseding  the  same,  and  the  usual  terms 
of  the  confession  of  judgment  as  prescribed 
by  the  Code  were  repeated  to  them  In  which 
the  dates  were  correctly  stated,  and  they 
signed  the  blank  form  as  is  customarily  done 
at  the  clerk's  desk;  he  making  the  correct 
docket  entry  at  the  time.  But,  in  filling  up 
the  blank  signed  by  them,  he  Inadvertently 
wrote  June  Instead  of  July,  and  on  discover- 
ing his  mistake  changed  the  last  two  letters 
"ne"  to  "ly."  This  supersedeas  was  held  to 
be  invalid  and  that  It  should  have  been 
stricken  out  by  the  lower  court  After  dis- 
cussing the  provisions  of  the  law  relating  to 
supersedeas,  and  holding  that  the  clerk  in 
taking  the  supersedeas  acts  by  virtue  of  spe- 
cial power  and  authority  conferred  upon  him 
by  law,  Judge  Miller,  speaking  for  the  court, 
said:  "We  are  clearly  of  opinion,  upon  the 
facts  stated  by  the  learned  judge  In  his 
opinion,  that  this  supersedeas  was  not  taken 
In  conformity  with  law,  and  should  there- 
fore have  been  stricken  out  on  the  appel- 
lant's motion.  The  path  of  duty  and  the 
mode  of  procedure  is  so  plainly  pointed  out 
by  the  law  that  there  can  be  little  excuse 
for  erring  therein.  The  clerk  must  first  be 
satisfied  of  the  sufficiency  of  the  supersedeas 
as  provided  in  Code  1904,  art  18,  I  24,  and 
then  fill  up  with  the  proper  dates  and 
amounts  and  names  of  parties,  a  blank  form 
of  confession  prescribed  by  Code  1904,  art 
SI,  |  45,  or  one  similar  In  substance  and 
meaning,  and  read  It  over  to  the  parties, 
who,  If  they  consent  thereto,  must  sign  it  or, 
if  they  cannot  write,  make  their  mark,  at- 
tested by  himself.  This  is  a  very  simple 
procedure,  and  when  done  the  supersedeas  Is 
perfect  to  operate  for  the  purpose  for  which 
the  law  designed  It  and  it  cannot  afterwards 
be  mutilated  or  corrected  out  of  the  pres- 
ence, and  without  the  assent  of  the  parties 
who  signed  It  either  by  the  clerk  or  any  one 
else."  An  inspection  of  the  writing  which 
we  have  transcribed  and  which  is  called  in 
the  record  a  supersedeas,  when  tested  by 
these  rules,  shows  that  It  would  have  been 
invalid  had  It  been  taken  In  a  civil  case.  In 
taking  a  supersedeas,  the  safe  course  for  the 
clerk  to  pursue  Is  to  follow  the  simple  form 
contained  in  section  66  of  article  62  of  the 
Code.    In  Smith  v.  Bowes,  38  Md.  463,  In  re- 


ferring to  the  case  of  Bowes  v.  Isaacs,  su- 
pra, Judge  Alvey  said  that  the  court  in  that 
case  held  the  supersedeas  to  be  void,  and 
that  It  should  have  been  stricken  out  and 
set  aside  on  the  motion  made  for  that  pur- 
pose. 

For  the  reasons  we  have  stated,  the  order 
of  the  lower  court  must  be  reversed. 

Order  reversed  and  case  remanded  that  an 
order  may  be  passed  In  conformity  with  this 
opinion. 


CLARK,    Sheriff,   v.    HARFORD   AGRICUL- 
TURAL &  BREEDERS'  ASS'N. 

(Court  of  Appeals  of  Maryland.    Nov.  16, 
1912.) 

1.  Injunction  (|  106*)— Subjects  ot  Relief 
—  Criminal  Prosecutions  — Acts  Affect- 
ing Pbopebty. 

Where  complainant,  a  horse  racing  asso- 
ciation, had  compiled  with  Acts  1912,  c  132, 
regulating  the  licensing  of  horse  racing  in  H. 
county,  and  had  spent  a  large  sum  of  money  in 
preparing  grounds  and  carrying  forward  a 
horse  race  meet  on  the  faith  of  the  validity  of 
such  act  and  the  prosecution  of  its  officers, 
servants,  and  patrons  for  gaming  on  the  the- 
ory that  the  act  was  invalid,  before  the  termi- 
nation of  the  meet  as  threatened,  would  re- 
sult In  irreparable  injury  to  complainant's 
property  rights,  a  court  of  equity  bad  juris- 
diction to  enjoin  or  stay  such  criminal  pro- 
ceedings pending  determination  of  the  constitu- 
tional question,  under  the  rule  that  equity  has 
jurisdiction  to  issue  such  an  injunction  when 
necessary  to  protect  property  rights  which 
without  it  would  be  destroyed. 

[Ed.  Note. — For  other  cases,  see  Injunction, 
Cent  Dig.  if  178,  179;    Dec.  Dig.  |  106.*] 

2.  Officers  ({  36*)— Hoese  Racing  Commis- 
sion—Oath  of  Office— Dutt  to  Take. 

Members  of  a  horse  racing  commission  ap- 
pointed under  Acts  1912,  c.  132,  regulating 
horse  racing  in  H.  county,  were  not  persons 
elected  or  appointed  to  any  office  of  profit  or 
trust  under  the  Constitution,  and  were  there-. 
fore  not  required  to  take  the  oath  of  office 
prescribed  by  Const  art.  1,  {  6,  before  entering 
on  the  duties  of  their  office,  and  no  oath  being 
required  of  them  by  the  act,  providing  for  their 
appointment  and  no  civil  commission  being  is- 
sued to  them,  they  were  not  required  to  take 
such  preliminary  oath  by  Code  1904,  art  70, 
{  10,  declaring  that  any  person  whether  elect- 
ed or  appointed  to  office  who  shall  decline  or 
neglect  to  take  or  subscribe  the  oaths  prescrib- 
ed by  the  Constitution  for  80  days  from  the 
date  such  commission  has  been  received  at  the 
office  of  the  clerk  shall  be  deemed  to  have  re- 
fused the  office,  etc. 

[Ed.  Note. — For  other  cases,  see  Officers, 
Cent  Dig.  |  63;   Dec.  Dig.  |  36.*] 

8.  Constitutional  Law  (|  208*)— Equality 
—Unseasonable  Classification. 

Acts  1912,  c.  132,  providing  for  the  licens- 
ing and  regulation  of  horse  racing  in  H.  coun- 
ty, was  not  unconstitutional  as  creating  an 
arbitrary  and  unreasonable  classification,  in 
that  it  limited  the  right  to  procure  a  license  to 
conduct  horse  racing  in  that  county  to  corpo- 
rations formed  to  race,  develop,  or  improve  the 
breed  of  horses  regularly  incorporated  agri- 
cultural associations,  or  associations  organised 
to  conduct  fairs  or  hunt  clubs. 

[Ed.  Note.— For  other  cases,  see  Constitu- 
tional Law,  Cent.  Dig.  ||  649-677;  Dec.  Dig.  } 
208.*] 
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4.  Tbeatebs  and  Shows  (I  2*)— Hobse  Rac- 
ing—Regulation— Police  Poweb. 

Acts  1912,  c  132,  providing  for  the  regu- 
lation- and  licensing  of  horse  racing  in  H.  coun- 
ty, was  a  proper  exercise  of  police  power  to 
regulate  and  restrict  horse  racing,  bookmaking, 
and  betting  at  race  tracks,  or  to  abolish  the 
same. 

[Ed.  Note. — For  other  cases,  see  Theaters 
and  Shows,  Cent  Dig.  {  2;  Dec.  Dig.  f  2.*] 

6.  Constitutional  Law  (|  46*)— Objection 
—Necessity  op  Detebmination— Self-Per- 
petuating Commission. 

Four  commissioners  having  been  named  in 
Acts  1912,  c  132,  providing  tor  the  appoint- 
ment of  a  racing  commission  and  to  regulate 
horse  racing  in  H.  county,  and  having  entered 
on  their  duties  for  a  term  of  four  years,  auch 
commission  being  a  creature  of  the  Legislature, 
the  court  during  such  term  would  not  hold  the 
act  invalid  because  the  commission  was  made 
self-perpetuating. 

[Ed.  Note. — For  other  cases,  see  Constitu- 
tional Law,  Cent  Dig.  §§  43-45;   Dec.  Dig.  g 

6.  Constitution al  Law  (|  63*)—  Depabt- 
ments  of  Govebnuent— Legislative  Pow- 
ebs— Delegation  to  Commission. 

Acts  1912,  c.  132,  providing  for  the  licens- 
ing of  horse  races  in  H.  county,  and  for  a  com- 
mission to  supervise  such  races  and  betting 
thereat  according  to  specified  rules,  was  not 
unconstitutional  as  delegating  legislative  pow- 
ers to  the  commission. 

[Ed.  Note. — For  other  cases,  see  Constitu- 
tional Law,  Cent  Dig.  ff  10&-114;  Dec  Dig. 
I  63.*] 

Appeal  from  Circuit  Court,  Harford  Coun- 
ty;   Wm.  H.  Harlan,  Judge. 

Suit  by  the  Harford  Agricultural  ft  Breed- 
ers' Association  against  William  L.  Clark, 
sheriff.  Decree  for  complainant,  and  defend- 
ant appeals.    Affirmed. 

Argued  before  BOYD,  C.  X,  and  BRISCOE, 
PEABCE,  BURKE,  THOMAS,  PATTISON, 
and  STOCKBRIDGE,  JJ. 

Edgar  Allan  Poe,  Atty.  Gen.,  for  appel- 
lant Philip  H.  Close  and  S.  A.  Williams, 
both  of  Bel  Air,  for  appellee. 

BRISCOE,  J.  On  the  24th  of  September, 
1912,  the  Harford  Agricultural  ft  Breeders' 
Association,  a  corporation  duly  Incorporat- 
ed under  the  general  laws  of  the  state,  and 
the  plaintiff  below,  filed  the  bill  in  this  case 
for  an  injunction  to  restrain  the  defendant 
Wm.  L.  Clark,  the  sheriff  of  Harford  coun- 
ty, from  interfering  with  the  plaintiff  cor- 
poration or  any  of  its  officers  in  the  conduct 
of  a  race  meeting  being  held  at  the  time 
near  Havre  de  Grace,  in  Harford  county,  and 
from  arresting  any  person  or  persons  engag- 
ed In  taking  bets  or  in  bookmaking  or  in 
betting  at  this  meeting.  The  application  for 
injunction  was  set  for  hearing  on  the  bill,  and 
after  argument  by  counsel  for  the  plaintiff 
and  defendant  an  injunction  was  directed  on 
the  same  day  to  be  issued  in  accordance 
with  the  prayer  of  the  MIL  By  an  agreement 
of  counsel  filed  in  the  case,  it  was  agreed 
that  the  bill  of  complaint  should  be  consider- 
ed as  amended  by  adding  to  the  end  of  par- 
agraph 11  the  following:    "And  that,  in  fact, 


the  members  of  said  racing  commission  did 
not  take  and  subscribe  the  oath  prescribed 
by  section  6  of  article  1  of  the  Constitution." 
The  docket  entries  as  set  out  in  the  record 
contain  the  following  entries:  "Sept  25, 
1912.  Injunction  writ  Issued  and  copy  court's 
order  attached.  Process,  Sum'nd.  Writ  of 
injunction  accepted  by  Wm.  L.  Clark,  sheriff 
of  Harford  county,  on  the  25th  of  September, 
1912.  On  September  27,  1912,  demurrer  of 
defendant  filed.  Same  day — Order  filed  to 
enter  an  appeal  to  the  Court  of  Appeals, 
from  the  order  of  the  court  dated  the  24th 
day  of  September,  1912,  granting  writ  of  in- 
junction." No  point,  however,  was  made  at 
the  hearing  in  this  court  upon  the  state  ot 
the  pleadings  or  the  scope  of  the  order  for 
injunction;  but  as  the  decision  of  the  case 
will  ultimately  turn  upon  the  validity  or  in- 
validity of  Acts  1912,  c  132,  and  the  validity 
of  the  racing  commission,  as  constituted  by 
the  act,  we  shall  proceed  to  consider  the 
questions  of  law  raised  on  the  record,  and  by 
the  various  contentions  of  the  parties  to  the 
suit 

The  facts  of  the  case  appearing  from  the 
record  that  are  necessary  to  be  stated  for  the 
purposes  of  this  opinion  are  these: 

At  the  January  session,  1912,  of  the  Gen- 
eral Assembly  of  Maryland,  an  act  was 
passed  (chapter  132,  Acts  1912),  the  title  of 
which  is  as  follows:  "An  act  to  provide  for 
the  regulation,  control  and  licensing  of  horse 
racing  within  Harford  county,  to  create  the 
Harford  county  racing  commission  and  pre- 
scribe Its  powers  and  duties,  to  provide 
license  fees  for  the  conduct  of  hone  racing 
within  said  county  and  to  repeal  sections 
204,  205  and  206  of  art  27,  of  the  Code  of 
Public  General  Laws  of  Maryland,  of  1904 
title  'Crimes  and  Punishments'  subtitle  'Gam- 
ing,' said  section  206  having  been  amended 
by  chapter  127,  of  the  Acts  of  the  General 
Assembly  of  Maryland  of  1906,  so  far  as 
said  sections  apply  to  Harford  county."  It 
appears  from  the  record,  and  it  is  admitted 
by  the  pleadings  in  the  case,  that  the  plain- 
tiff is  a  Maryland  corporation,  and  organis- 
ed for  the  purpose  of  conducting,  driving, 
and  running  races  and  maintaining  a  race 
track  in  Harford  county  and  other  kinds  of 
public  exhibitions,  not  prohibited  by  law.  It 
further  appears  that  four  members  of  the 
racing  commission  named  by  the  act  ac- 
cepted their  appointment  and  on  the  10th 
of  May,  1912,  met  and  duly  organised  under 
the  law;  that  one,  Robert  C  Richardson, 
named  as  a  member  of  the  commission,  de- 
clined to  serve,  but  on  the  2d  day  of  Septem- 
ber, 1912,  Lewis  J.  Williams  was  electee  as 
his  successor,  and  has  since  that  date  acted 
as  a  member  of  the  commission;  that  James 
T.  Jones  was  elected  president  and  Thomas 
C.  Hopkins  was  made  secretary  and  treas- 
urer of  the  commission,  and  are  now  acting 
as  such  officers,  but  In  fact  the  members  of 
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the  commission  did  not  take  and  subscribe 
the  oath  prescribed  by  section  6  of  article  1 
of  the  Constitution. 

The  bill  avers  that  on  the  20th  day  of 
May,  1912,  the  plaintiff  applied  to  the  racing 
commission  for  a  license  to  hold  race  meet- 
ings under  the  act,  and  on  the  14th  day 
of  August  a  license  was  granted  it  to  hold 
meetings  on  the  dates  named  therein.  The 
bill  further  avers  that  the  plaintiff,  in  pur- 
suance of  the  permission  and  the  privilege 
granted  by  the  license,  and  in  preparation 
for  the  race  meeting,  purchased  a  large  piece 
of  land  in  the  second  election  district  of  Har- 
ford county,  and  expended  a  sum  in  excess 
of  $80,000  in  preparing  the  land  for  the  race 
meeting,  that  the  meetings  were  opened  on 
the  24th  of  August,  1912,  and  continued  suc- 
cessfully until  and  including  the  21st  of 
September,  1912.  The  bill  also  avers  that 
amongst  other  privileges  sold  during  the 
meeting  was  the  privilege  to  bookmakers,  of 
whom  there  are  more  than  20,  to  conduct 
betting  or  pool  Belling  on  the  races,  and  the 
privilege  was  to  continue  during  the  SO  days 
of  the  meetings;  that  the  owners  of  horses 
were  induced  to  send  their  horses  to  the 
meetings  by  the  stakes  and  purses  which 
'were  advertised  by  the  plaintiff,  and  the 
privileges  -granted  to  the  bookmakers  and 
others  were  valuable  and  brought  revenues 
to  the  plaintiff  because  of  the  length  of  the 
meeting,  and  each  day  of  the  continuance 
of  the  meeting  Is  important  In  enabling  the 
plaintiff  to  fill  its  engagements  with  the 
horse  owners  and  renters  of  the  privileges. 
By  the  seventh  paragraph  of  the  bill  it  is 
averred  that  for  the  privilege  of  conducting 
the  meetings  the  plaintiff  has  paid  to  the 
said  racing  commission  a  large  sum  of 
money — that  is  to  say,  the  sum  of  $4,470 — 
and,  In  addition  thereto,  has  paid  to  the 
treasurer  of  Harford  county  the  sum  of 
$2,479.06,  the  same  being  5  per  cent,  of  the 
gate  receipts  at  the  meetings  up  to  and  in- 
cluding the  21st  day  of  September,  as  re- 
quired by  the  act,  and  the  plaintiff  has,  hi 
all  respects,  complied  with  the  law  and  all 
other  laws  of  the  state  of  Maryland,  and  Is 
entitled  under  the  license  to  complete  its 
meetings  and  to  conduct  Its  races  and  permit 
betting  up  to  and  including  the  30th  day  of 
September. 

The  bill  then  charges  that  the  law  of- 
ficers of  the  state  have  advised  the  defend- 
ant, the  sheriff  of  Harford  county,  that  the 
racing  meetings  of  the  plaintiff  are  Illegally 
held,  and  that  betting  and  bookmaklng  Is  il- 
legally permitted  upon  its  grounds  because 
the  members  of  the  commission  failed  to 
qualify  by  taking  the  oath  required  by  the 
Constitution  of  the  state,  and  that,  there- 
fore, the  members  of  the  commission  re- 
fused to  accept  the  office,  and  all  their  acts 
are  void;  that  the  defendant  has  been  in- 
structed to  cause  the  arrest  of  all  persons 
betting,  conducting  betting,  bookmaklng,  or 


pool  selling  at  the  meeting,  and  of  the  of- 
ficers of  the  plaintiff  who  permit  the  same. 
The  bill  also  avers  that  it  will  work  an  ir- 
reparable Injury  for  reasons  alleged  In  the 
bill  should  the  plaintiff  be  prevented  from 
holding  the  meetings  for  the  remaining  six 
days,  and  from  permitting  the  exercise  of 
the  privileges  which  have  been  granted  and 
let  by  it,  and  that  the  plaintiff  is  without 
remedy  at  law  as  against  these  threatened 
wrongs  and  trespass,  and  Is  entitled  to  the 
Interposition  of  a  court  of  equity  by  the 
writ  of  injunction  to  prevent  the  same. 

The  prayer  of  the  bill  is:  (1)  that  the 
plaintiff's  rights  under  the  license  mentioned 
may  be  established;  (2)  that  the  validity  of 
the  acts  of  the  Harford  county  racing  com- 
mission may  be  determined  and  established; 
(8)  that  the  defendant  and  all  persons  act- 
ing by  and  under  him  may  be  restrained  by 
injunction  from  interfering  with  the  plain- 
tiff or  its  officers  In  the  conduct  of  the  race 
meeting,  and  from  arresting  any  person  or 
persons  engaged  in  taking  bets  or  in  book- 
making  or  in  betting  at  the  meeting;  (4)  and 
for  all  such  other  and  further  relief  as  Its 
case  may  require. 

Having  thus  fully  set  out  the  facts  of  the 
case  as  made  by  the  bill,  we  come  now  to 
consider  the  questions  of  law  as  presented 
on  the  appeal. 

[1  ]  There  can  be  no  doubt,  it  seems  to  us, 
upon  both  principle  and  authority,  that  a 
court  of  equity  has  jurisdiction  to  grant  an 
injunction  to  stay  and  restrain  a  criminal 
proceeding  where  it  is  necessary  to  protect 
property  rights,  and  where  those  rights  would 
be  destroyed  by  such  prosecution.  In  Dob- 
bins v.  Los  Angeles,  195  U.  S.  241,  26  Sup. 
Ct.  22,  49  L.  Ed.  169,  it  is  said:  "It  is  also 
urged  by  the  defendants  in  error  that  a  court 
of  equity  will  not  enjoin  prosecution  of  a 
criminal  case,  but,  as  we  have  seen,  the 
plaintiff  in  error  in  this  case  had  acquired 
property  rights  which,  by  the  enforcement 
of  the  ordinance  in  question,  would  be  de- 
stroyed and  rendered  worthless.  If  the  alle- 
gations of  the  appellee  be  taken  as  true, 
she  had  the  right  to  proceed  with  the  prose- 
cution of  the  work  without  interference  by 
the  city  authorities  in  the  form  of  the  arrest 
and  prosecution  of  those  in  her  employ.  It 
Is  •  well  settled  that,  where  property  rights 
will  be  destroyed,  unlawful  Interference  by 
criminal  proceedings  under  a  void  law  or 
ordinance  may  be  reached  and  controlled  by 
a  decree  of  a  court  of  equity."  The  doctrine 
announced  in  Dobbins  v.  Los  Angeles,  supra, 
is  well-settled  law  and  established  by  numer- 
ous cases  and  text-writers.  Davis  F.  Mfg. 
Co.  v.  Los  Angeles,  189  U.  S.  217,  23  Sup. 
Ct  498,  47  L.  Ed.  778;  Daly  v.  Elton,  195 
U.  S.  242,  25  Sup.  Ct  22,  49  L.  Ed.  177; 
Baseball  Co.  v.  New  Orleans,  118  La.  228,  42 
South.  784,  7  L.  R.  A.  (N.  8.)  1014;  1  High 
on  Injunctions,  68;  Page  v.  Baltimore,  34 
Md.  659;   Deems  v.  M.  ft.  a  OL,  80  Md.  172, 
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80  Atl.  648,  26  L.  B.  A  541,  45  Am.  St  Rep. 
339. 

In  the  case  at  bar,  assuming  that  Acts 
1912,  c.  132,  is  valid  and  constitutional,  then 
It  repealed  In  terms  sections  204,  205,  and 
206  of  article  27  of  the  Code,  subtitle  "Gam- 
ing," so  far  as  said  sections  apply  to  Har- 
ford county.  In  Mayor,  etc.,  v.  Radecke,  49 
Md.  217,  33  Am.  Rep.  239,  Judge  Miller  said: 
"As  to  the  question  of  jurisdiction  we  have 
no  doubt.  It  has  been  decided  by  this  court 
in  too  many  cases  to  be  longer  open  to  ques- 
tion that,  where  a  municipal  corporation  is 
seeking  to  enforce  an  ordinance  which  is 
void,  a  court  of  equity  has  jurisdiction  at  the 
suit  of  any  person  injuriously  affected  there- 
by to  stay  its  execution  by  Injunction."  And 
this  mode  of  procedure  in  like  cases  has 
been  approved  and  sanctioned  by  this  court 
In  Deems  v.  M.  &  O.  C,  80  Md.  172,  30  Atl. 
648,  26  L.  R  A.  541,  45  Am.  St  Rep.  339; 
Holland  v.  Baltimore,  11  Md.  187,  69  Am. 
Dee  195;  Page  v.  Baltimore,  34  Md.  558; 
Bouldin  v.  Baltimore,  16  Md.  18;  Baltimore 
v.  Porter,  18  Md.  284,  79  Am.  Dec.  686.  And 
to  the  same  effect  are  the  cases  of  Ex  parte 
Young,  209  U.  S.  166,  28  Sup.  Ct  441,  52 
L.  Ed.  714,  13  L.  B,  A.  (N.  S.)  932,  14  Ann. 
Gas.  764;  St  Louis  v.  GUI,  156  U.  S.  649, 
IS  Sup.  Ot  484,  39  I*  Ed.  567 ;  U.  S.  v.  Lee, 
106  U.  8.  196,  1  Sup.  Ct  240,  27  L.  Ed.  171 ; 
Davis  v.  Gray,  16  Wall.  203,  21  L.  Ed.  447 ; 
Osborn  v.  Bank,  9  Wheat  738,  6  L.  Ed.  204; 
Smyth  v.  Ames,  169  U.  S.  466,  18  Sup.  Ct 
418,  42  L.  Ed.  819;  In  re  Sawyer,  124  U.  S. 
200,  8  Sup.  Ct  482,  31  L.  Ed.  402. 

But  It  Is  urged  upon  the  part  of  the  ap- 
pellant that  the  court  below  committed  an 
error  in  granting  the  injunction  because, 
first  there  never  was  any  legally  constituted 
racing  commission  under  Acts  1912,  c.  132, 
because  the  members  of  the  commission  fail- 
ed to  take  and  subscribe  the  oath  prescribed 
by  section  6  of  article  1  of  the  Constitution, 
and  therefore  the  license  granted  by  the 
commission  to  the  plaintiff  was  null  and 
void,  and  afforded  it  no  protection ;  secondly, 
because  chapter  182  of  the  Acts  of  1912  Is 
unconstitutional,  illegal,  and  void,  and  there- 
fore the  license  Issued  thereunder  was  null 
and  void,  and  afforded  no  protection  to  the 
plaintiff  or  its  officers  or  persons  betting  or 
conducting  betting,  bookmaking,  or  pool  sell- 
ing at  the  race  meetings. 

[2]  The  question  raised  by  the  appellant's 
first  contention  is  one  of  public  importance, 
and  is  presented  on  this  record  for  the  first 
time  before  this  court  The  question  briefly 
stated,  Is  this:  Are  the  members  of  the 
racing  commission  appointed  by  Acts  1912, 
c.  132,  persons  "elected  or  appointed  to  any 
office  of  profit  or  trust  under  the  Constitution 
or  under  the  laws  made  pursuant  thereto," 
and  as  such  required  to  take  and  subscribe 
the  oath  required  by  the  Constitution  before 
they  enter  upon  the  duties  of  the  position 
to  which  they  were  appointed.    Section  6, 


art  1,  of  the  Constitution,  provides  that 
every  person  elected  or  appointed  to  any 
office  of  profit  or  trust  under  this  Constitu- 
tion or  under  the  laws  made  pursuant  there- 
to shall,  before  he  enters  upon  the  duties  of 
such  office,  take  and  subscribe  the  following 
oath.  Section  7,  art  1,  declares  that  every 
person  hereafter  elected  or  appointed  to  of- 
fice in  this  state  who  shall  refuse  or  neglect 
to  take  the  oath  or  affirmation  of  office  pro- 
vided for  In  the  sixth  section  of  this  article 
shall  be  considered  as  having  refused  to  ac- 
cept the  said  office,  and  a  new  election  at 
appointment  shall  be  made,  as  in  case  of 
refusal  to  accept  or  resignation  of  an  office. 
The  case  of  Sapplngton  v.  Slade,  91  Md. 
640,  48  Atl.  64,  relied  upon  by  the  appellant 
and  urged  In  argument  differs  from  this, 
In  that  the  statute  creating  the  board  of  su- 
pervisors of  elections  of  the  counties  and  the 
city  of  Baltimore  provided  In  terms  that, 
before  entering  upon  the  duties  of  then- 
office,  they  should  each  take  and  subscribe 
the  oath  prescribed  in  the  sixth  section  of 
the  first  article  of  the  Constitution,  and  also 
an  oath  to  perform  faithfully  and  honestly 
the  duties  Imposed  upon  them  by  law.  Acts 
1896,  c  202,  |  3.  Besides  this,  a  civil  com- 
mission was  Issued  by  the  Governor  to  each 
supervisor  and  was  sent  by  the*  Secretary 
of  State  to  the  clerks  of  the  respective  circuit 
courts,  and  they  were  required  by  law  to 
deliver  them  immediately  to  the  persons  to 
whom  the  commissions  were  directed,  and 
who  might  apply  for  them.  Section  1  of 
article  70  of  the  Code  also  provided  that  any 
person  whether  elected  or  appointed  to  of- 
fice, who  shall  decline  or  neglect  to  take  and 
subscribe  the  oaths  prescribed  by  the  Con- 
stitution for  the  period  of  SO  days  from 
the  date  when  the  commission  of  such  offi- 
cer has  been  received  at  the  office  of  the 
clerk  shall  be  deemed  to  have  refused  said 
office.  The  clerks  of  the  courts  are  also  re- 
quired to  report  to  the  Secretary  of  State 
at  least  once  a  month  the  names  and  offices 
of  all  officers  who  have  not  taken  and  sub- 
scribed the  oath,  as  required  by  law,  to  be 
taken  before  them.  Code  of  Public  General 
Laws  1904,  art  17,  if  67,  68,  69.  There  Is 
no  provision  In  the  act  now  in  question  re- 
quiring the  members  of  the  racing  commis- 
sion appointed  by  the  act  to  take  an  oath 
of  office,  and,  as  no  civil  commission  was 
issued  to  them,  they  manifestly  do  not  come 
within  the  requirements  of  the  Code  just 
stated.  There  Is  nothing  In  the  act  Itself 
now  before  us  to  Indicate  an  intention  upon 
the  part  of  the  Legislature  to  create  or  es- 
tablish a  public  office,  or  to  confer  upon  the 
racing  commission  as  individuals  the  powers 
and  duties  that  are  committed  to  the  com- 
mission itself  as  a  board  or'  quasi  corpora- 
tion. The  commission  must  act  by  a  major- 
ity vote,  and  like  other  boards  or  corporations 
the  Individual  members  thereof  exercise  no 
powers  except  by  and  through  a  majority  of 
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the  body  Itself.  It  was  not  the  design  or 
the  purpose  of  the  act  that  the  members  of 
the  commission  should  be  Independent  offi- 
cers, or  to  Impose  upon  them  personally  the 
powers  and  duties  that  were  committed  to 
the  commission  itself  under  the  act  In  other 
words,  the  Legislature  created  a  commission, 
and  Invested  It  with  power  and  authority 
to  carry  out  and  make  effective  the  purposes 
of  the  act;  and,  while  a  corporation  was 
not  created  by  the  act,  it  was  not  contem- 
plated that  the  members  of  the  commission 
should  be  Independent  officers  or  persons 
otherwise  than  as  members  of  a  quasi  cor- 
poration, and  it  was  not  intended  that  they 
should  act  as  individuals.  It  is  conceded 
that  the  members  of  the  commission  are 
not  civil  officers,  but  it  Is  contended  that 
they  are  persons  who  hold  an  office  of  profit 
and  trust,  and  come  within  the  purview  of 
section  6  of  article  1  of  the  Constitution. 

In  School  Commissioners  v.  Goldsborough, 
90  Md.  193,  44  Atl.  1056,  this  court  held  that 
school  commissioners  as  members  of  the  re- 
spective school  boards  of  the  state  were  not 
civil  officers,  and  they  were  not  required  as 
they  would  have  been  if  the  lawmakers 
supposed  they  were  civil  officers  to  take  an 
oath  to  support  the  Constitution  of  the  state 
or  the  United  States.  There  was  nothing  in 
the  school  law  requiring  them  to  take  an  oath 
of  office.  Judge  McSherry  In  delivering  the 
opinion  of  the  court  said:  "Speaking  gen- 
erally, it  may  be  said  that  a  public  office  Is  an 
agency  for  the  state  and  the  person  whose 
duty  It  Is  to  perform  this  agency  is  a  public 
officer.  This  we  consider  to  be  a  true  def- 
inition of  a  public  officer  In  its  original  broad 
sense.  The  essence  of  It  Is  the  duty  of  per- 
forming an  agency;  that  is,  of  doing  some 
act  or  acts  or  series  of  acts  for  the  state. 
•  *  *  The  nature  of  the  duties,  the  par- 
ticular method  In  which  they  are  to  be  per- 
formed, the  end  to  be  attained,  the  deposi- 
tory of  the  power  conferred  and  the  whole 
surroundings  must  be  all  considered  when 
the  question  as  to  whether  a  position  is  a 
public  office  or  not  is  to  be  solved.  *  •  * 
Civil  officers,  therefore,  are  governmental 
agents.  They  are  natural  persons  In  whom 
a  part  of  the  state's  sovereignty  is  vested 
or  reposed  to  be  exercised  by  the  individual 
so  intrusted  with  It  for  the  public  good.  The 
power  to  act  for  the  state  is  confided  to  the 
person  appointed  to  act  It  belongs  to  him 
upon  assuming  the  office.  He  is  clothed  with 
the  authority  which  be  exercises,  and  the  offi- 
cial acta  done  by  him  are  done  as  his  acts, 
and  not  as  the  acts  of  a  body  corporate"  In 
Baltimore  City  v.  Lyman,  92  Md.  611,  48  Atl. 
146,  52  L.  R.  A.  406,  84  Am.  St  Rep.  624, 
this  court  held  that  the  superintendent  of 
public  Instruction  was  not  a  municipal  offi- 
cial within  the  meaning  of  the  city  charter. 
In  Bonn  v.  People,  45  111.  397,  it  was  held 
that  commissioners  to  build  a  statehouse 
were  not  officers,  because,  among  other 
things,  there  was  no  Intention  manifest  in  the 


i  act  itself  to  establish  an  office.  In  view  of 
the  authorities  cited  and  after  a  careful  ex- 
amination of  the  act  itself  creating  the  rac- 
ing commission  of  Harford  county,  we  hold 
that  the  members  of  the  commission  are  not 
persons  elected  or  appointed  to  an  office  of 
profit  or  trust  under  the  Constitution  or  un- 
der the  laws  made  pursuant  thereto  within 
the  meaning  and  contemplation  of  article  1, 
f  6,  of  the  Constitution,  and,  not  being  such 
persons,  they  were  not  required.  Independent 
of  statute,  to  take  and  subscribe  the  oath 
required  by  the  Constitution  before  enter- 
ing upon  the  duties  of  their  office  as  members 
of  the  commission. 

[3]  It  is  contended,  however,  that  the  act 
in  question  is  invalid  and  unconstitutional 
for  certain  reasons,  and  they  are,  first,  be- 
cause the  act  creates  an  arbitrary  and  un- 
reasonable classification  in  that  it  provides 
by  the  fifth  section  of  the  act  that  "no  person 
or  persons,  association,  or  corporation  shall 
hereafter  hold  or  conduct  any  meeting  in 
Harford  county  whereat  horse  racing  shall 
be  permitted  for  any  stake,  purse  or  reward, 
except  corporations  formed  for  the  purpose 
of  racing  or  developing  or  Improving  the 
breed  of  horses,  regularly  incorporated  agri- 
cultural associations,  or  associations  for  con- 
ducting county,  city  or  state  fairs,  or  asso- 
ciations of  regularly  organized  hunt  clubs;" 
second,  that  the  act  Is  illegal,  because  It  au- 
thorizes the  commission  to  fill  all  vacancies 
occurring  in  the  commission  and  to  appoint 
their  successors;  and,  third,  because  legis- 
lative powers  are  conferred  upon  the  com- 
mission. There  can  be  no  question  that  the 
Legislature  may,  as  was  said  by  this  court 
in  Luman  v.  Hltchens  Bros.  Co.,  90  Md.  25, 
44  Atl.  1051,  48  L.  B,  A.  393,  under  condi- 
tions create  classes,  and  subject  all  persons 
coming  within  the  classifications  to  burdens 
or  duties  not  Imposed  upon  individuals  out- 
side of  the  classes.  These  classifications, 
however,  must  not  be  arbitrary  or  unreason- 
able, but  must  rest  upon  some  difference 
which  bears  a  reasonable  and  just  relation 
to  the  act  in  respect  to  which  the  classifica- 
tion is  proposed.  Judge  Cooley  In  his  work 
on  Constitutional  Limitations,  249,  says: 
"The  guaranty  of  equal  protection  Is  not  to 
be  understood,  however,  as  requiring  that 
every  person  In  the  land  shall  possess  the  ' 
same  rights  and  privileges  as  every  other 
person.  The  amendment  contemplates  class- 
es of  persons,  and  the  protection  given  by 
the  law  Is  to  be  deemed  equal  If  all  persons  in 
the  same  class  are  treated  alike  under  like 
circumstances  and  conditions,  both  as  to 
privileges  conferred  and  liabilities  imposed. 
The  classification  must  be  based  on  reason- 
able grounds.  It  cannot  be  a  mere  arbitra- 
ry selection,''  Hayes  v.  Missouri,  120  U.  8. 
68,  7  Sup.  Ot  850,  80  L.  Ed.  678;  Barbler 
v.  Connolly,  113  U.  S.  81,  5  Sup  Ot  367,  28 
L.  Ed.  928;  St  Louis  R  Co.  v.  Mathews,  166 
U.  S.  1,  17  Sup.  Ct  243,  41  L.  Ed.  61L 

[4]  The  state  can  through  its  Legislature 
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by  the  proper  exercise  of  its  police  powers 
pass  such  laws  and  regulations  as  it  may 
deem  necessary  to  control,  regulate,  and  re- 
strict horse  racing,  bookmaking,  and  betting 
at  race  tracks  or  it  may  abolish  the  same  al- 
together. Singer  v.  State,  72  Md.  466,  19  Atl. 
1044,  8  L  R.  A.  661;  Long  v.  State,  74  Md. 
568,  22  Atl.  4,  12  L.  R  A.  425,  28  Am.  St 
Rep.  268;  Cochran  v.  Preston,  108  Md.  227, 
70  AtL  113,  23  L.  B.  A  (N.  S.)  1163,  129 
Am.  St  Rep.  432,  15  Ann.  Cas.  1048;  State 
y.  Broadbelt  89  Md.  578,  43  Atl.  771,  45  L. 
R.  A  433,  73  Am.  St  Rep.  201.  The  object 
and  purpose  of  the  act  in  question  was  to  re- 
strict and  to  regulate  horse  racing,  pool  mak- 
ing, and  betting  at  such  races  in  Harford 
county  and  to  limit  it  to  certain  corporations 
formed  for  this  purpose,  and  to  certain  as- 
sociations mentioned  in  the  fifth  section  of 
the  act  The  control  was  put  in  a  commis- 
sion appointed  by  the  act  and  with  power  to 
license  those  who  would  conduct  the  racing 
under  the  provisions  of  the  act  The  restric- 
tion was  not  therefore,  by  any  way  of  class 
discrimination,  but  by  selection  and  desig- 
nation, so  as  to  promote  and  safeguard  the 
object  and  purposes  of  the  legislation.  It  is 
apparent  both  from  the  previous  legislation 
in  this  state,  and  from  Acts  1912,  that  it 
was  not  the  intention  of  the  Legislature  to 
suppress  horse  racing  or  to  prohibit  betting 
thereon,  except  as  limited  by  the  various 
acts.  Section  203,  art  27,  vol.  1,  Code  1904; 
James  v.  State,  63  Md.  242 ;  State  v.  Dycer, 
85  Md.  246,  36  Atl.  763;  Spies  v.  Rosenstock, 
87  Md.  18,  39  Atl.  268;  Acts  1882,  c.  271; 
Acts  1890,  a  206;  Acts  1894,  c.  232;  Acts 
1902,  a  572;  Acts  1906,  c.  127;  Acts  1898, 
a  285;  Acts  1912,  c.  77;  Acts  1912,  c.  132. 
The  only  real  difference  between  the  provi- 
sions of  the  Public  General  Laws  as  they 
were  at  the  time  of  the  enactment  of  Acts 
1912  and  the  act  under  consideration  lies  in 
the  method  by  which  the  license  may  be 
granted  The  act  involved  did  not  repeal  the 
entire  general  law  with  regard  to  betting, 
bookmaking,  and  pool  selling  on  horse  races, 
even  so  far  as  Harford  county  was  concern- 
ed, but  merely  substituted  a  commission  as 
the  source  from  which  the  license  should 
emanate  in  lieu  of  that  provided  by  the  gen- 
eral laws.  Section  8  of  the  act  then  provid- 
ed that  the  license  shall  be  for  all  purposes  In 
substitution  for  that  theretofore  required  by 
law.  In  any  criminal  prosecution  such  a  pro- 
vision would  -necessarily  be  given  a  liberal 
interpretation,  and  must  be  regarded  as  su- 
perseding the  provisions  of  the  general  law, 
In  so  far  as  the  granting  and  effect  of  the 
license  is  concerned.  While  the  classifica- 
tions under  the  act  are  in  some  respects 
necessarily  special  in  their  character,  we  do 
not  think  they  afford  a  proper  ground  for 
complaint  because  they  are  just  and  reason- 
able, and  in  no  way  arbitrary.  In  other 
words,  "they  operate  alike  upon  all  persons 
and  property  under  the  same  circumstances 
and  conditions,  and  bear  a  reasonable  and 


just  relation  to  the  act  In  respect  to  which 
classification  is  proposed."  Storck  v.  Balti- 
more City,  101  Md.  484,  61  Atl.  33a  The  act 
in  question  is  founded  and  based  upon  the 
right  of  the  state  in  the  exercise  of  its  police 
power  to  regulate  and  control  horse  racing 
and  bookmaking  on  such  races.  State  t. 
Broadbelt  89  Md.  582,  43  Atl.  771,  45  Lw  R. 
A  433,  73  Am.  St  Rep.  201 ;  Jones  v.  Brim, 
165  U.  &  180,  17  Sup.  Ct  282,  41  L.  Ed.  677: 
Barbler  v.  Connolly,  113  U.  S.  81,  5  Sup.  Ct 
357,  28  L.  Ed.  923. 

[t]  We  find  no  force  in  the  second  objec- 
tion to  the  act  to  wit  that  the  commission  is 
self-perpetuating.  Four  of  the  commission- 
ers named  in  the  act  have  entered  upon  their 
duties,  and  hold  for  a  term  of  four  years. 
The  commission  is  a  creature  of  the  Legis- 
lature, and,  if  the  method  of  the  appointment 
of  their  successors  is  objectionable,  the  act 
creating  them  can  be  amended  or  repealed  in 
this  respect  by  any  Legislature  and  a  new 
mode  of  appointment  adopted  Storck  v.  Bal- 
timore City,  101  Md.  476,  61  AtL  330;  Ander- 
son v.  Baker,  23  Md.  531 ;  Warfield  v.  County 
Commrs.,  28  Md.  76. 

[6]  The  third  objection,  to  wit  that  legis- 
lative powers  have  been  conferred  upon  the 
commission,  seems  to  have  been  settled  by 
the  Supreme  Court  of  the  United  States  in 
the  cases  of  Interstate  Commerce  v.  Goodrich, 
224  U.  S.  194,  32  Sup.  Ct  436,  56  L.  Ed.  729, 
and  U.  S.  v.  Grlmaud,  220  U.  S.  514,  31  Sup. 
Ct  480,  65  L.  Ed.  563.  In  the  Grlmaud  Case, 
Justice  Lamar  said  the  determination  of  such 
questions,  however,  was  a  matter  of  adminis- 
trative details.  He  also  said:  "From  the 
beginning  of  the  government  various  acts 
have  been  passed  conferring  upon  executive 
officers  the  power  to  make  rules  and  regula- 
tions, not  for  the  government  of  their  depart- 
ments, but  for  administering  the  laws  which 
did  govern.  None  of  these  statutes  could 
confer  legislative  power,  but  when  Congress 
had  legislated  and  Indicated  its  will,  it  could 
give  to  those  who  were  to  act  under  such  gen- 
eral provisions  power  to  fill  up  the  details 
by  the  establishment  of  administrative  rules 
and  regulations,  the  violation  of  which  could 
be  punished  by  a  fine  or  Imprisonment  fixed 
by  Congress  or  by  penalties  fixed  by  Congress 
or  measured  by  the  injury  done."  In  Good- 
rich's Case  the  court  said:  "Congress  may 
not  delegate  its  purely  legislative  power  to  a 
commission,  but,  having  laid  down  the  gen- 
eral rules  of  action  under  which  a  commis- 
sion shall  proceed,  it  may  require  of  that 
commission  the  application  of  such  roles  to 
particular  situations  and  the  investigation  of 
facts,  with  a  view  to  making  orders  in  a 
particular  matter  within  the  rules  laid  down 
by  Congress.  This  rule  has  been  fre- 
quently stated  and  illustrated  in  recent  cases 
in  this  court  and  needs  no  amplification  here. 
Buttfleld  v.  Stranahan,  192  U.  S.  470  [24  Sup. 
Ct  349,  48  L.  Ed.  525];  Union  Bridge  Co.  v. 
United  States,  204  U.  S.  384  [27  Sup.  Ct  367, 
51  L.  Ed.  523];    United  States  ?.  Grlmaud, 
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220  U.  S.  606  [31  Sup.  Ot  480,  66  I*  Ed. 
563]."  In  the  act  In  question  It  appears  that 
the  Legislature  has  laid  down  certain  rales 
which  are  to  govern  in  the  conduct  of  horse 
racing  and  betting  on  horse  racing.  A  com- 
mission has  been  appointed  by  the  act  to  su- 
pervise such  races  and  betting,  has  indicat- 
ed on  general  lines  how  the  law  is  to  be  en- 
forced, and  has  directed  the  commission  to 
make  rules  and  regulations  to  that  end. 
These  facts,  as  stated  by  the  act,  we  think 
bring  this  case  within  the  principles  estab- 
lished and  within  the  reasoning  of  the  Su- 
preme Court  in  the  cases  Just  cited,  and  they 
must  determine  the  question  here  raised  on 
the  appellant's  third  contention.  As  to  the 
policy  and  wisdom  of  this  class  of  legislation 
we  express  no  opinion.  This  is  a  matter  for 
the  legislative  branch  of  the  state.  If  the 
act  is  valid  and  free  from  constitutional  ob- 
jections, it  Is  the  duty  of  the  court  to  sus- 
tain it  If  Invalid,  it  would  be  our  plain  du- 
ty to  strike  it  down,  and  so  declare 

We  have  examined  the  case  with  much 
care,  and  hold  that  Acts  1912,  c.  132,  Is  a  val- 
id exercise  of  the  police  power  of  the  state, 
and  for  the  reasons  stated  It  is  free  from 
the  constitutional  objections  urged  against 
ft,  and,  this  being  so,  the  order  appealed 
against  will  be  affirmed. 

Order  affirmed,  with  costs. 


GOODSELL  et  aL  v.  MeELROY  BROS.  CO. 

(Supreme  Court  of  Errors  of  Connecticut 

Dec  19,  1912.) 

1.  Pasties  (I  76*)— Want  of  Capacity—  Suf- 
ficiency or  Pleading. 

Where  defendants  did  not  in  their  answer 
specifically  deny  plaintiffs'  right  to  sue  as 
trustees,  as  required  by  Gen.  St  1902,  {  609, 
but  merely  denied  an  allegation  of  the  com- 
plaint that  plaintiffs  accepted  the  trust  under 
the  will,  they  were  only  entitled  to  attack 
plaintiffs  standing  as  trustees  because  of  a 
failure  to  accept  the  trust 

[Ed.    Note. — For    other    cases,    see    Parties, 
Cent  Dig.  SI  117-121;    Dec.  Dig.  |  76.*] 

2.  Trusts   (8  44*)— Acceptance  of  Trust— 
Evidence— Sufficiency. 

Evidence  that  parties  named  in  a  will  as 
executors  and  trustees  after  the  settlement  of 
their  accounts  as  executors  collected  the  in- 
come of  the  residuary  estate,  paid  it  to  the 
beneficiaries  In  accordance  with  the  terms  of 
the  trust  invested  and  reinvested  the  trust 
property,  rendered  statements  to  the  benefi- 
ciaries as  trustees,  obtained  leave  from  the 
probate  court  to  sell  realty  forming  a  part 
of  the  trust  estate,  carried  on  extensive  build- 
ing operations  thereon,  and  dealt  with  the 
property  in  accordance  with  the  terms  of  the 
trust  in  connection  with  the  presumption  aris- 
ing from  their  qualification  as  executors,  sup- 
ported a  finding  that  they  accepted  the  trust; 
no  action  by  the  court  being  necessary  to  give 
effect  to  such  acceptance. 

[Ed.    Note.— For    other    cases,    see    Trusts, 
Cent  Dig.  ff  66-68;    Dec.  Dig.  I  44.*] 

8.  Trusts   (|  44*)— Acceptance  of  Trust— 
Evidence— Admissibility. 

In  an  action  brought  as  trustees  by  per- 
sons named  in  a  will  as  executors  and  trustees, 


evidence  of  their  acts  in  relation  to  the  trust 
estate  after  allowance  of  their  final  account 
as  executors  was  competent  on  the  issue  of 
whether  they  had  accepted  the  trust 

[Ed.  Note.— For  other  cases,  see  Trusts, 
Cent.  Dig.  §§  66-68;    Dec.  Dig.  {  44.*] 

4.  Trusts  (§  44*)— Aotionb— Sufficiency  of 

Evidence. 

In  an  action  on  notes  payable  to  a  dece- 
dent by  trustees  named  in  his  will,  where  an 
acceptance  of  the  trust  was  shown,  and  there 
was  evidence  that  after  settling  their  accounts 
as  executors  they  had  dealt  with  the  trust 
property  in  accordance  with  the  terms  of  the 
trust,  a  finding  on  the  issue  of  whether  they 
held  the  property  as  trustees  that  they  un- 
dertook the  execution  of  the  trust  and  the 
management  of  the  trust  estate  in  the  capacity 
of  trustees  was  supported  by  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Trusts, 
Cent  Dig.  ff  66-68;    Dec  Dig.  I  44.*] 

6.  Trusts  (|  166*)— Executors  as  Trustees 
—Formalities  of  Transfer  of  Property. 
Where  persons  named  in  a  will  as  execu- 
tors and  trustees,  and  who  were  not  required 
to  give  a  bond  in  either  capacity,  after  the 
settlement  of  their  final  account  as  executors 
and  the  ascertainment  of  the  balance  remain- 
ing subject  to  the  trust,  by  their  conduct  un- 
equivocally indicated  their  intention  to  hold 
and  administer  the  fund  under  the  terms  of 
the  trust,  they  held  such  property  as  trustees, 
although  there  had  been  no  distribution  by  the 
court  of  probate,  no  inventory  of  the  trust  fund 
or  trust  account  filed,  and  no  assignment, 
transfer,  or  delivery  of  the  fund,  aa  executors, 
to  themselves  as  trustees. 

[Ed.  Note.— For  other  cases,  see  TruBts, 
Cent.  Dig.  §§  201,  202;   Dec  Dig.  |  166.*] 

6.  Trusts  (I  249*)— Executors  as  Trustees 
—Formalities  of  Transfer  of  Property. 
Trustees  named  in  a  will  who  were  also 
executors  may  sue  on  notes  payable  to  the 
decedent,  although  not  indorsed  or  otherwise 
assigned,  as  executors,  to  themselves  as  trus- 
tees, in  view  of  Gen.  St.  1902,  i  4219,  provid- 
ing that  negotiable  paper  can  be  transferred  by 
delivery  without  indorsement 

[Ed.  Note.— For  other  cases,  see  Trusts, 
Cent  Dig.  §  356;    Dec  Dig.  I  249.*] 

Appeal  from  Superior  Court,  Fairfield  Coun- 
ty;   Lucien  F.   Burpee,  Judge. 

Action  by  Stiles  E.  Goodsell  and  others, 
trustees,  against  the  McElroy  Bros.  Compa- 
ny on  six  promissory  notes  payable  to  the 
order  of  the  decedent,  of  whose  estate  plain- 
tiffs were  alleged  trustees.  Judgment  for 
plaintiffs,  and  defendant  appeals.    Affirmed. 

The  complaint  contains  six  counts.  In 
each  it  is  alleged  that  the  defendant  corpora- 
tion on  a  date  specified  by  its  note  promised 
to  pay  to  the  order  of  one  Charles  H.  Haw- 
ley,  of  Bridgeport,  a  certain  sum  of  money, 
in  one  case  six  months  after  date,  and  in  the 
others  on  demand,  and  in  each  case  with 
Interest  at  6  per  cent  It  is  further  alleged 
that  these  notes  have  not  been  paid,  except 
for  some  partial  payments  set  out  It  is 
also  averred  that  Hawley  died  subsequent 
to  the  making  and  delivery  of  the  notes,  leav- 
ing a  will  duly  probated,  in  which  the  plain- 
tiffs were  named  as  executors  and  as  trus- 
tees of  the  entire  residuary  estate,  and  ex- 
cused from  giving  bond  in  both  capacities*, 
that  the  plaintiffs  accepted  the  trust  under 
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the  will,  and  were  by  the  court  of  probate 
confirmed  as  executors;  that  as  such  execu- 
tors they  settled  the  estate,  and  in  due  course 
filed  with  the  court  of  probate  their  account 
as  executors;  that  said  account  was  after- 
ward accepted  by  said  court ;  that  such 
accounting  showed  a  balance  on  hand  In 
the  form  of  both  realty  and  personalty  con- 
stituting said  residuary  estate;  that  upon 
the  day  that  said  account  was  accepted  the 
plaintiffs  completed  their  duties  as  execu- 
tors, except  such  as  should  arise  after  the 
termination  of  said  trust;  that  they  there- 
after held  said  residuary  estate,  and  were 
still  holding  the  same  under  their  appoint- 
ment as  trustees;  and  that  the  notes  in  suit 
constituted  a  part  of  said  trust  fund.  The 
answer  admitted  all  of  the  allegations  of  the 
complaint  except  three,  to  wit,  that  the 
plaintiffs  accepted  the  trust  under  the  will; 
that  they,  after  the  acceptance  of  the  ac- 
count, held  and  were  still  holding  the  resid- 
uary estate  as  trustees;  and  that  the  notes 
sued  upon  constituted  a  part  of  the  trust 
fund  so  held  by  them. 

The  court  found  the  following  additional 
facts:  The  balance  remaining  in  the  hands  of 
the  executors  upon  the  settlement  of  the  es- 
tate and  forming  the  residuary  estate  im- 
pressed with  the  trust  amounted  to  $950,000. 
This  fund,  which  Included  the  notes  In  suit, 
which  were  owned  by  Hawley  at  his  death 
and  during  the  settlement  of  the  estate  had 
been  in  the  possession1  of  the  plaintiffs, 
was  by  the  will  given  to  them  as  trustees 
for  the  use  and  benefit  of  the  testator's  wid- 
ow and  children.  During  the  settlement  of 
the  estate,  the  plaintiffs  made  certain  dis- 
tributions of  income  In  conformity  with  the 
terms  of  the  trust,  and  during  the  period  of 
nearly  two  years  succeeding  the  settlement 
of  the  account  and  antedating  the  commence- 
ment of  the  action  they  collected  the  Income 
on  the  residuary  estate,  Including  the  In- 
terest on  the  notes  In  suit,  paid  it  over  to 
the  beneficiaries  under  the  trust  In  accord- 
ance with  the  terms  thereof,  invested  and  re- 
invested the  property  included  in  that  estate, 
rendered  monthly  statements  to  the  bene- 
ficiaries, as  trustees  asked  and  obtained  leave 
from  the  court  of  probate  to  sell  the  realty 
which  formed  a  part  of  the  residuary  estate, 
carried  on  extensive  building  operations  up- 
on such  real  estate,  and  dealt  with  both  the 
real  and  personal  property  devised  and  be- 
queathed to  them  In  trust  in  accordance  with 
the  terms  of  the  trust  Upon  the  same  day 
that  the  account  of  the  executorship  was  ac- 
cepted the  plaintiffs  and  the  beneficiaries 
under  the  trust  entered  into  a  written  agree- 
ment by  the  terms  of  which  the  compensation 
of  the  plaintiffs  as  trustees  was  fixed,  certain 
expenses  by  them  as  trustees  arranged  for, 
and  the  rendition  of  monthly  statements  to 
the  beneficiaries  agreed  upon.  The  plaintiffs, 
as  trustees,  never  filed  with  the  court  of  pro- 
bate an  Inventory  of  property  held  by  them 
in  that  capacity.    Their  executors'  account 


contained  a  full  and  complete  inventory  of 
the  estate  which  was  to  pass  under  the  trust. 
They  never  filed  an  annual  account  No  or- 
der of  distribution  of  the  testator's  estate 
was  shown.  The  notes  were  never  indorsed 
or  otherwise'  assigned  by  the  plaintiffs  as 
executors  to  themselves  as  trustees.  The  de- 
fendant objected  and  excepted  to  the  ad- 
mission of  the  testimony  as  to  the  action  of 
the  plaintiffs  in  the  distribution  of  Income  to 
the  beneficiaries  nnder  the  trust  during  the 
period  prior  to  the  allowance  of  the  account 
of  the  executors,  and  as  to  all  their  acts  and 
conduct  subsequent  thereto  in  the  manage- 
ment of  the  residuary  estate,  the  disposition 
of  its  Income,  and  their  dealings  with  the 
trust  beneficiaries  as  being  either  Irrelevant 
or  Incompetent 

The  court  found  the  three  Issues  raised  by 
the  pleadings  in  favor  of  the  plaintiffs.  The 
errors  charged  relate  to  the  court's  action  In 
reaching  these  conclusions,  and  In  admitting 
the  testimony  objected  to. 

.  John  0.  Chamberlain  and  Alfred  B.  Beers, 
both  of  Bridgeport,  for  appellant  John  8. 
Pullman  and  Samuel  F.  Beardsley,  both  of 
Bridgeport,  for  appellees. 

PRBNTICB,  J.  (after  stating  the  facts  as 
above).  [1  ]  The  defendant  in  its  answer  has 
not  put  in  issue  the  right  of  the  plaintiffs 
to  maintain  their  action  as  trustees  under 
the  will  by  specifically  denying  such  right  as 
required  In  section  609  of  the  General  Stat- 
utes. It  has  simply  denied  an  allegation  of 
the  complaint  that  the  plaintiffs  accepted  the 
trust  under  the  wilL  The  utmost  effect,  in 
any  view  of  this  denial,  which  could  be  given 
to  it  was-  to  entitle  the  defendant  to  call 
in  question  the  plaintiffs'  standing  as  trus- 
tees by  reason  of  a  failure  on  their  part  to 
accept  the  trust 

[2]  The  trial  court  gave  the  defendant  the 
full  benefit  of  the  narrow  issue  of  fact  thus 
presented,  and  determined  it  against  its  con- 
tention. There  was  ample  Justification  for 
such  a  conclusion  In  both  the  presumption 
which  the  law  would  raise  from  the  plain- 
tiffs' qualification  as  executors,  and  the  af- 
firmative evidence  admitted  of  their  conduct 
In  their  official  relation  to  the  estate  both 
before  and  after  the  allowance  of  their  final 
account  as  executors.  Baldwin  v.  Porter, 
12  Conn.  473,  481.  No  action  of  any  court 
was  necessary  to  give  effect  to  such  accept- 
ance. 

[3]  It  was  a  matter  for  individual  decision 
and  action,  and  there  could  be  no  surer  indi- 
cation of  that  decision  and  action  than  their 
conduct  touching  the  property  which  was  to 
form  the  trust  fund.  Proof  that  the  plain- 
tiffs before  the  allowance  of  their  final  ac- 
count as  executors  did  acts  in  relation  to  the 
estate  in  their  hands  which  were  those  of 
trustees,  and  after  such  allowance  dealt  with 
the  estate  and  with  those  who  were  beneficia- 
ries thereof  under  the  terms  of  the  trust  as 
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trustees  under  such  terms  would,  and  as 
persons  In  other  capacities  would  not,  was, 
therefore,  most  pertinent,  and  was  rightfully 
admitted. 

[4]  The  second  of  the  issues  arises  from 
the  denial  of  the  allegation  of  the  complaint 
that  the  plaintiffs  after  the  allowance  of 
their  final  account  as  executors  held  the  re- 
siduary estate  remaining  In  their  hands  as 
trustees  under  the  provisions  of  the  will,  and 
were  so  holding  it  at  the  time  of  the  com- 
mencement of  the  action.  The  question  al- 
ready discussed  Is  closely  related  to  fhat 
here  presented,  and  the  answer  to  the  former 
enters  as  an  important  factor  into  a  deter- 
mination of  the  answer  to  be  given  to  the  lat- 
ter. 

It  having  been  found  that  there  had  been 
an  acceptance  of  the  trust,  It  only  remained 
to  inquire  (1)  whether  the  plaintiffs  under- 
took the  execution  of  the  trust  and  the  man- 
agement of  the  trust  estate  in  the  capacity 
of  trustees,  and  (2)  whether,  if  so,  there  was 
any  reason  why  the  possession  which  they 
then  had  of  that  estate  was  not  in  contempla- 
tion of  law  to  be  regarded  as  possession  by 
them  In  that  capacity.  The  first  of  these 
Inquiries  Is  one  of  fact,  and  the  court  has 
answered  it  affirmatively.  The  evidence  al- 
ready considered  was  plainly  pertinent  to 
it,  and  upon  the  strength  of  it  no  other  con- 
clusion than  that  reached  could  well  have 
been  arrived  at 

[5]  The  defendant,  however,  urges  that 
whatever  may  have  been  the  plaintiffs'  no- 
tion of  the  capacity  in  which  they  were  act- 
ing after  the  final  settlement  of  the  estate, 
and  whatever  capacity  they  may  have  under- 
taken to  assume,  they  must  be  legally  regard- 
ed as  acting  as  executors  and  not  as  trustees, 
for  the  reason  that  there  had  never  been 
such  formal  action  taken  as  the  law  requires 
as  a  condition  precedent  to  a  change  of  ca- 
pacities. In  this  connection,  it  is  said  that 
the  legal  consequence  claimed  must  attach 
because  there  was  no  distribution  by  the 
court  of  probate,  no  inventory  of  the  trust 
fund  or  trust  account  filed  in  that  court,  and 
no  assignment,  transfer,  or  delivery  of  the 
fund  made,  nor  any  one  of  these  things. 
Under  the  conditions  present  in  this  case,  no 
one  of  these  formalities  was  necessary  to  a 
change  In  the  character  of  the  holding.  The 
plaintiffs  were  by  the  will  given  the  residu- 
ary estate  of  the  deceased  In  a  double  fiduci- 
ary capacity,  that  estate  came  into  and  re- 
mained in  their  hands,  the  balance  thereof 
remaining  after  the  execution  of  one  trust 
belonged  to  another,  the  amount  of  such  bal- 
ance had  been  definitely  ascertained  by  the 
settlement  of  the  final  account  of  the  execu- 
torship, and  no  bond  or  other  formality  was 
a  prerequisite  of  qualification  for  the  trustee- 
ship. The  court  has  found  conduct  on  (he 
part  of  the  plaintiffs  unequivocally  indicat- 
ing their  intention,  and  declaring  their  elec- 


tion, to  hold  and  administer  the  fund  under 
the  terms  of  the  trust  created  by  the  will. 
The  law  will  accordingly  regard  the  fund  as 
transferred  and  held  In  the  new  capacity. 
State  v.  Whitehouse,  75  Conn.  410,  417,  53 
Atl.  897 ;  Id.,  80  Conn.  Ill,  120,  67  AU.  503 ; 
State  v.  Gheston,  51  Md.  352,  370,  et  seq.; 
Baffin  v.  Harrison,  81  N.  C.  208,  221 ;  Bell  v. 
People,  94  111.  230,  237;  Pratt  v.  Northom,  5 
Mason,  95,  108,  Fed.  Gas.  No.  11,376. 

[I]  The  complaint  alleges  that  the  notes  In 
suit  constituted  a  part  of  the  trust  fund 
This  allegation  Is  denied,  thus  creating  the 
only  remaining  issue.  The  contention  here 
is  that  they  do  not  belong  to  the  fund,  for 
the  reason  that  they  have  never  been  in- 
dorsed or  otherwise  assigned  to  the  plaintiffs 
as  trustees.  It  Is  urged  In  support  of  this 
contention  that  the  defendant  cannot  and 
ought  not  to  be  compelled  to  pay  the  amount 
due  upon  this  paper  except  to  persons  who 
have  title  thereto,  and  thus  are  legally  en- 
titled to  receive  the  money.  Section  4219 
of  the  General  Statutes  furnishes  a  complete 
answer  to  this  claim.  Under  Its  provisions, 
negotiable  paper  can  be  transferred  by  parol 
and  delivery  and  without  indorsement,  thereby 
giving  title  to  it  iMeuer  v.  Phenlx  Nat 
Bank,  94  App.  Dlv.  831,  88  N.  Y.  Snpp.  83; 
Goshen  National  Bank  v.  Bingham,  118  N.  Y. 
349,  23  N.  E.  180,  7  L.  R  A  595,  16  Am.  St 
Rep.  765. 

There  is  no  error.  The  other  Judges  con- 
curred. 


PATCHIN  et  al  v.  HOWELL  et  aL 

(Supreme  Court  of  Errors  of  Connecticut 
Dec.  19,  1912.) 

1.  Sales  (|  202*)— Title  or  Butbb— Pay- 
ment or  Pbick. 

An  absolute  sale  followed  by  delivery  to 
the  buyer  vests  the  title  in  him  though  he  does 
not  then  or  subsequently  pay  the  price. 

[Ed.  Note.— For  other  cases,  see  Soles,  Cent 
Dig.  SI  542-551;    Dec.  Dig.  j  202.*] 

2.  Sales  (|  234*)— Sale  bt  Bdtkb— Bona 
Fide  Pubchasee— Title  Acquibed. 

Where  a  buyer  obtains  possession  under 
an  absolute  sale  without  paying  the  price,  and 
sells  the  goods  to  a  third  person  for  the  con- 
sideration of  an  existing  debt  and  in  good  faith, 
the  sale  to  the  third  person  is  good  as  between 
the  parties. 

[Ed.  Note.— For  other  cases,  see  Sales,  Gent 
Dig.  I|  645,  657-677,  679.  680;    Dec.   Dig.  | 

3.  Fraudulent  Conveyances  (|  189*)  — 
Sales  (|  234*)— Failube  to  Take  Posses- 
sion—Rights or  Subsequent  Attaching 
Cbeditobs  and  Bona  Fide  Pubchabkbs. 

The  title  of  a  buyer  who  does  not  take 
possession  is  not  good  as  against  a  subsequent 
attaching  creditor  without  notice,  or  against  a 
bona  fide  purchaser  without  notice,  who  se- 
cures possession. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent.  Dig.  |{  439-442,  443,  448- 
452;  Dec.  Die.  g  139;*  Sales,  Cent.  Dig.  |{ 
645,  657-677,  679,  680;    Dec.  Dig.  |  234.*] 
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4.  Sales  (f  234*)— Fraudulent  Conveyances 
(|  147*)— Change  of  Possession— Inu. 

Where  a  buyer,  in  possession  without  pay- 
ing the  price,  verbally  declared  that  he  placed 
the  goods  in  the  possession  of  the  seller  who 
thereupon  gave  the  bnyer  a  conditional  bill  of 
sale  of  the  goods  together  with  other  goods 
then  sold,  but  there  was  no  change  of  posses- 
sion, the  transaction,  even  if  construed  to 
constitute  a  sale,  did  not  convey  title  as  against 
an  attaching  creditor  without  notice,  or  against 
a  subsequent  purchaser  acquiring  possession 
without  notice,  or  against  a  prior  purchaser 
subsequently  acquiring  possession  without  no- 
tice. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent. 
Dit  IS  645.  657-677,  679,  680;  Dec  Dig.  5 
234;*  Fraudulent  Conveyances,  Cent.  Dig.  || 
457-470,  473-^78,  481;    Dec.  Dig.'  S  147.*] 

5.  Chattel  Mortgages   (f  187*)— Transac- 
tion Cheating. 

The  transaction  at  most  created  a  mort- 
gage to  secure  the  payment  of  the  price,  and 
the  mortgage  was  not  good  as  against  a  prior 
purchaser  subsequently  acquiring  possession 
without  notice. 

[Ed.  Note.— For  other  cases,  see  Chattel 
Mortgages,  Cent.  Dig.  §{  372-392;    Dec.  Dig. 

6.  Sales  (|  234*)— Acquisition  of  Title— 
Change  of  Possession. 

A  buyer  in  possession  under  an  absolute 
sale,  without  paying  the  price,  sold  the  goods 
to  a  third  person  for  an  indebtedness  then  due. 
There  was  no  change  of  possession  for  some 
time,  but  subsequently  the  third  person  took 
possession  and  retained  them  for  over  a  year, 
without  notice  of  any  claim  of  the  seller  for 
the  price.  Held,  that  the  third  person  on  tak- 
ing and  retaining  possession  acquired  good  ti- 
tle as  against  the  seller,  who  claimed  the  goods 
as  mortgagee  from  the  buyer  or  as  purchaser 
from  him. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent 
Dfe.  ji  645,  657-677,  679,  680;    Dec.  Dig.  | 

7.  Replevin  (§  11*)— Demand  and  Refusal 
—Requisites. 

Where  one  has  come  lawfully  Into  posses- 
sion as  a  bona  fide  purchaser,  a  demand  for  the 
surrender  of  the  possession  and  refusal  to 
comply  therewith  within  a  reasonable  time  are 
prerequisites  to  action  of  replevin. 

[Ed.  Note. — For  other  cases,  see  Replevin, 
Cent.  Dig.  ||  85-97;    Dec  Dig.  f  1L»] 

8.  Pakties  (f  25*)— Action  (f  50*)— Mis- 

JOINDEB. 

An  action  in  replevin  against  two  persons 
for  goods  in  possession  of  each,  in  which  the 
other  has  no  interest,  presents  a  case  of  mis- 
joinder of  parties  and  causes  of  action. 

[Ed.  Note. — For  other  cases,  see  Parties, 
Cent  Dig.  §j  31.  36-40:  Dec  Dig.  $  25;*  Ac- 
tion, Cent  Dig.  SS  511-547;  Dec.  Dig.  |  50.*] 

Appeal  from  Court  of  Common  Pleas,  Fair- 
field County ;  Howard  B.  Scott,  Judge. 

Action  of  replevin  by  Walter  E.  Patchin 
and  another  against  George  P.  Rowell  and 
others.  From  a  Judgment  for  defendant 
named,  plaintiffs  appeal.    Affirmed. 

The  defendant  Rowell  subleased  two  offices 
adjoining  and  connected  with  his  own  office 
to  Lanyon.  Rowell  owned  all  of  the  furni- 
ture and  fixtures  in  Lanyon's  offices  except 
the  goods  replevied,  and  used  the  offices  at 
his  convenience.  The  plaintiffs  sold  the 
goods,  which  are  the  subject  of  the  replevy 
as  against   Rowell,   on   July  25,   1908,    and 


which  Lanyon  has  not  paid  for,  and  these 
were  placed  In  Lanyon's  offices.  Within  a 
week  prior  to  October  3,  1908,  Lanyon  sold 
said  goods  to  Rowell  for  value,  viz.,  an  in- 
debtedness then  due  Rowell  by  him.  There 
was  no  change  of  possession  of  said  goods 
al  the  sale.  The  plaintiffs  prior  to  October 
26,  1908,  arranged  to  sell  Lanyon  further 
office  furniture  upon  his  giving  them  a  con- 
ditional bill  of  sale  of  the  goods  to  be  sold, 
the  said  goods  sold  July  25, 1908,  and  certain 
personal  property  located  in  Lanyon's  house 
and  purchased  of  plaintiffs.  Prior  to  the 
execution  of  the  bill  of  sale  on  said  October 
26th  Lanyon  verbally  told  plaintiffs  that  he 
placed  said  goods  In  their  possession.  There 
was  in  fact  no  other  change  of  possession 
as  to  the  plaintiffs  than  this,  and  Lanyon 
continued  to  occupy  said  offices,  conduct  said 
business,  and  have  possession  of  said  goods 
as  before  the  execution  of  the  bill  of  sale, 
and  so  remained  until  about  November  1, 
1908,  when  he  ceased  to  occupy  said  offices, 
and  Rowell  went  into  their  occupancy  and 
took  and  held  possession  of  said  goods  until 
replevied,  without  knowledge  of  plaintiffs' 
claim  or  said  bill  of  sale  until  November  13, 
1908.  This  bill  of  sale  was  given  for  the 
purpose  of  securing  the  plaintiffs  for  the 
goods  sold  at  that  time  to  Lanyon,  and  to 
secure  the  Indebtedness  from  him  to  them 
by  reason  of  the  sale  of  July  25th  and  other 
sales  np  to  October  26,  1908. 

The  only  motive  moving  the  plaintiffs  to 
procure  said  bill  of  sale  was  to  obtain  securi- 
ty for  the  balance  owed  them  and  for  the 
new  purchase.  This  bill  of  sale  aa  to  the 
goods  replevied  of  Rowell  was  duly  recorded 
November  18,  1908,  and  the  plaintiffs  did 
not  know  at  this  date  that  the  said  goods 
included  in  the  sale  of  July  25th  were  not 
the  property  of  Lanyon,  and  their  first 
knowledge  that  their  ownership  was  claimed 
by  Rowell,  by  virtue  of  said  sale  to  him  by 
Lanyon,  was  on  November  13,  1908.  No  de- 
mand was  ever  made  on  Rowell  for  said 
goods  which  were  replevied  March  8,  1910, 
and  at  said  time  the  officer  replevying  scat- 
tered the  contents  of  a  filing  case  over  and 
about  the  floor  of  the  offices  of  Rowell,  which 
compelled  a  rearrangement  of  the  papers  and 
the  purchase  of  a  new  filing  case.  The 
replevy  occasioned  considerable  comment  both 
In  the  public  prints  and  otherwise,  and  said 
Rowell  was  subjected  to  annoyance  and  mor- 
tification. Judgment  was  rendered  for  de- 
fendant for  return  of  said  goods  and  for  925 
damages. 

This  action  is  against  Rowell  and  Clark 
replevying  certain  goods  in  the  possession  of 
Rowell,  in  which  Clark  had  no  Interest  and 
certain  goods  in  the  possession  of  Clark, 
In  which  Rowell  had  no  Interest  and  Joined 
Lanyon  as  a  party  defendant  All  of  said 
goods  had  originally  been  Bold  by  plaintiffs 
to  Lanyon.     By  agreement  of  the  plaintiffs 
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and  Howell,  and  with  the  consent  of  the  court, 
a  separate  trial  of  the  Issues  between  them 
was  had,  and  the  Supreme  Court  Is  requested 
to  review  these  Issues,  although  the  Issues 
between  the  plaintiffs  and  the  other  defend- 
ants have  not  yet  been  tried. 

Edward  K.  Nicholson,  of  Bridgeport,  for 
appellants.  Russell  Porter  Clark,  of  Green- 
wich, for  appellee  RowelL 

WHEELER,  J.  (after  stating  the  facts  as 
above).  [1]  The  facts  found  show  that  the 
sale  of  goods  by  the  plaintiffs  to  Lanyon  on 
July  25,  1908,  was  an  absolute  sale,  and  that 
delivery  was  then  made  of  the  goods  so  sold. 
The  title  to  these  goods,  therefore,  passed 
to  Lanyon  notwithstanding  that  they  were 
not  then  nor  subsequently  paid  for. 

[2]  Lanyon's  sale  of  these  goods  about  the 
1st  of  October,  1908,  to  Rowell  was  bona  fide 
and  made  upon  a  valuable  consideration,  and 
hence  was  a  good  sale  between  the  parties. 
Meade  v.  Smith,  16  Conn.  346,  361 ;  Price  v. 
Heubler,  63  Conn.  374,  376,  28  Atl.  624.  The 
plaintiffs'  claim  that  the  'sale  was  void  be- 
tween the  parties  Is  without  merit. 

[3]  Since  Rowell  did  not  take  possession  of 
the  goods,  his  title,  as  against  a  subsequent 
attaching  creditor  without  notice,  could  not 
stand;  nor  could  It  stand  against  a  bona 
flde  purchaser  without  notice  who  secured 
possession.  This  is  a  rule  of  policy  of  our 
law  and  Inflexibly  maintained.  Capron  v. 
Porter,  43  Conn.  383,  888. 

[4]  Lanyon  after  his  sale  to  Rowell  and 
while  In  possession  of  these  goods  verbally 
declared  that  he  placed  these  goods  in  the 
possession  of  the  plaintiffs,  and  thereupon 
the  plaintiffs  gave  him  a  conditional  bill  of 
sale  of  these  goods,  together  with  other 
goods  then  sold.  If  we  assume  that  this  con- 
stituted between  Lanyon  and  the  plaintiffs  a 
bona  fide  sale  for  a  valuable  consideration, 
and  that  the  instrument  given  was  a  valid 
bill  of  sale,  neither  of  which  questions  do 
we  feel  It  necessary  to  decide,  we  must  con- 
clude that  the  verbal  declaration  that  Lan- 
yon placed  the  plaintiffs  in  possession  of 
these  goods  without  any  act  indicating  a 
change  of  possession  did  not  constitute  a 
change  of  possession  sufficient  to  convey  title 
as  against  an  attaching  creditor. 

The  plaintiffs  conceding  this  rule,  in  their 
brief  they  say:  "General  creditors,  without 
a  doubt,  might  have  attached  upon  a  claim 
against  Lanyon  the  property  which  had  been 
sold  by  the  plaintiffs  to  Lanyon  prior  to  the 
date  of  the  execution  of  the  conditional  bill 
of  sale;  that  is,  creditors  whose  claims 
were  In  existence  at  that  time."  Equally 
Ineffective  would  such  a  claimed  change  of 
possession  be  against  a  subsequent  purchas- 
er acquiring  possession  without  notice,  or 
against  a  prior  purchaser  who  subsequently 
acquired  possession  without  notice. 

[f]  The  finding  shows  that  the  plaintiffs 
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never  purchased  of  Lanyon  these  goods.  At 
most,  all  that  they  obtained  was  a  mortgage 
of  these  goods  as  security  for  the  payment 
of  their  debt  Morln  v.  Newbury,  79  Conn. 
338,  340,  65  Atl.  156.  "When  a  mortgagee 
leaves  the  property  In  the  possession  of  the 
mortgagor,  possession  under  such  circum- 
stances may  be  treated  as  an  Index  of  title ; 
it  Is  Inconsistent  with  the  real  transaction 
which  demands  a  change  of  possession,  and 
the  mortgagee  deliberately  puts  himself  in 
a  false  position."  Romeo  v.  Martucci,  72 
Conn.  504,  510,  45  Atl.  1,  3  (47  L.  R.  A  601, 
77  Am.  St  Rep.  327).  However  good  this  se- 
curity may  have  been  between  the  parties 
to  the  conditional  bill  of  sale,  it  cannot  pre- 
vail against  Rowell  who  took  possession  hav- 
ing neither  actual  nor  constructive  notice 
of  it 

[I]  Rowell  had  the  right  to  take  possession 
of  the  goods  he  had  previously  purchased, 
and  bis  right  to  take  possession  would  have 
been  no  better  had  It  been  coeval  In  time 
with  his  purchase.  Lanyon  retained  posses- 
sion of  these  goods  until  he  vacated  his  of- 
fices. There  was  and  there  had  been  nothing 
to  Indicate  his  sale  to  the  plaintiffs.  Upon 
his  vacation  of  the  offices  Rowell  took  posses- 
sion of  them  and  of  these  goods,  and  held  pos- 
session of  the  goods  until  the  replevy  from 
him  some  16  months  later.  Rowell  had  no 
notice  of  the  plaintiffs'  claim  to  these  goods, 
he  came  Into  their  possession  by  virtue  of 
a  prior  bona  fide  purchase  for  value,  and 
his  possession  and  title  are  unquestionably 
good  against  the  plaintiffs.  Whether  the 
plaintiffs  be  regarded  as  purchasers  or  mort- 
gagees of  these  goods,  the  position  in  which 
they  find  themselves  was  of  their  own  mak- 
ing, and  their  loss  is  due  to  their  direct  fail- 
ure to  take  the  goods  out  of  Lanyon's  pos- 
session Into  their  own.  Their  loss  is  In  no 
legal  sense  attributable  to  Rowell,  and  the 
finding  explicitly  negatives  any  suggestion 
of  fraud  on  his  part 

[7]  The  facts  found  show  that  Rowell  had 
the  lawful  possession  of  the  goods  as  a  bona 
flde  purchaser  at  the  time  of  the  replevy. 
Under  such  circumstances,  a  demand  and 
refusal  to  comply  therewith  within  a  reason- 
able time  were  necessary  prerequisites  to 
the  action  of  replevin.  Lynch  v.  Beecher,  38 
Conn.  490,  493.  None  such  were  made  in 
this  case. 

[1]  The  appeal  does  not  raise  the  question 
of  the  right  of  the  plaintiffs  to  bring  a  sin- 
gle action  of  replevin  against  the  three  de- 
fendants, each  of  whom  was  In  the  separate 
possession  of  some  of  the  goods  replevied. 
Lest  our  silence  be  construed  as  approval  of 
the  method  adopted  In  bringing  this  action, 
we  observe  that  the  case  presents  a  clear  In- 
stance of  misjoinder  of  parties  and  causes  of 
action. 

There  is  no  error.  The  other  Judges  con- 
curred. 
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ALEXANDER  v.  R.  A.  SHERMAN'S  SONS 
CO. 

(Supreme  Court  of  Errors  of  Connecticut. 
Dec  19,  1912.) 

1.  Master  and  Servant  (g  330*)— Injuries 
to  Third  Persons— Evidence. 

Where  the  complaint  alleging  that  plain- 
tiff was  injured  by  a  piece  of  stone  thrown 
from  a  blast  negligently  set  off  by  defendants' 
servant  was  denied  by  defendant,  evidence 
showing  that  the  person  who  set  off  the  blast 
was  the  servant  of  an  independent  contractor 
who  was  doing  the  blasting  for  defendant  is 
admissible. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  gg  1270-1272;  Dec.  Dig. 
g  330.*] 

2.  Master  and  Servant  (g  316*)  — "Inde- 
pendent Contractor." 

An  independent  contractor  is  one  who,  ex- 
ercising an  independent  employment,  contracts 
to  do  a  piece  of  work  according  to  his  own 
method  and  without  being  subject  to  the  con- 
trol of  his  employer  save  as  to  the  result  of 
his  work. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §§  1242,  1243;  Dec  Dig.  § 
816.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  2,  pp.  3542-3543.] 

8.  Trial  (g  251*)— Instructions  —  Applica- 
bility to  Evidence. 

In  an  action  for  personal  injuries  from  a 
negligent  blast,  the  defense  of  independent  con- 
tract was  urged,  and,  though  it  was  claimed 
that  the  work  which  the  contractor  was  called 
on  to  perform  was  so  inherently  dangerous  that 
an  independent  contract  would  not  shield  de- 
fendant from  liability,  it  was  not  contended 
that  defendant  actually  interfered  in  the  con- 
duct of  the  work.  Held  that  an  instruction 
which  merely  stated  the  general  rule  that  de- 
fendant was  not  liable  if  he  intrusted  the  ex- 
ecution of  the  work  by  contract  to  a  skilled 
and  competent  contractor,  who  had  entire 
charge  over  it,  was  sufficient  though  not  pre- 
senting the  question  of  actual  interference. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  gg  587-595;   Dec.  Dig.  {  251.*] 

4.  Master  and  Servant  (g  819*)— Independ- 
ent Contractors  — Inherently  Danger- 
ous Work. 

That  work  is  done  by  an  independent  con- 
tractor is  no  protection  to  the  contractee, 
where  it  is  of  such  a  dangerous  character  that 
injury  necessarily  results  to  the  person  or 
property  of  another. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  gg  1259,  1260;  Dec.  Dig. 
g  319.*] 

5.  Master  and  Servant  (g  332*)— Negli- 
gence of  Independent  Contractor. 

In  an  action  for  damages  from  a  negligent 
blast  where  the  defense  of  an  independent  con- 
tract was  urged,  an  instruction  that,  if  the 
independent  contractor  did  not  use  such  care 
as  the  defendant  had  the  right  to  expect  and 
by  reason  of  the  lack  of  such  care  the  injury 
occurred,  defendant  is  not  responsible  was 
proper. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  gg  1274-1277;  Dec.  Dig. 
g332.*] 

6.  Trial  (g  251*>— Pleadings. 

In  an  action  for  injuries  from  a  blast  al- 
leged to  have  been  negligently  discharged  with- 
out proper  notice  and  sufficient  covering,  plain- 
tiff cannot  base  liability  on  the  theory  that  de- 
fendant  is   liable   regardless   of   negligence   be- 


cause his  blast  caused  rock  to  be  thrown  on  the 
land  of  another. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  gg  587-695 ;   Dec.  Dig.  g  251.*] 

Appeal  from  Superior  Court,  New  London 
County;   MUton  A  Shumway,  Judge. 

Action  by  John  El  Alexander,  Jr.,  against 
the  R.  A  Sherman's  Sons  Company.  Tnere 
was  a  judgment  for  defendant,  and  plaintiff 
appeals.    Affirmed. 

Herbert  W.  Rathbun,  of  Westerly,  R.  I.,  and 
O.  Hadlal  Hull,  of  New  London,  for  appellant 
Christopher  L.  Avery,  of  New  London,  and 
Harry  B.  Agard,  of  Westerly,  for  appellee. 

THAYER,  J.  The  plaintiff  sues  to  recover 
for  the  loss  of  one  of  his  eyes  which  as  be 
claims  was  destroyed  by  a  piece  of  stone 
thrown  from  a  blast  which  was  negligently 
set  oft  by  the  defendant's  servants.  His 
complaint  alleges,  in  substance,  that  at  the 
time  of  his  injury  the  defendant  was  en- 
gaged in  constructing  upon  land  of  the  Ston- 
ington  Building  Company  of  Stonington  an 
addition  to  the  mill  of  the  American  Velvet 
Company;  that  while  so  engaged,  and  while 
preparing  the  foundation  for  such  addition 
in  blasting  out  rocks  aud  stones  therein  by 
the  use  of  dynamite,  gunpowder,  and  otner 
explosives,  it  was  engaged  in  a  dangerous 
operation,  one  that  was  intrinsically  danger- 
ous, and  which  by  its  nature  exposed  others 
to  unusual  peril;  and  that  by  its  servants 
and  employes  it  negligently  and  carelessly 
exploded  a  charge  of  dynamite  or  gunpowder 
or  other  high  explosive  without  giving  any 
sufficient  warning  to  the  plaintiff,  who  was 
then  about  200  feet  away  at  play  in  an  ad- 
joining lot  and  carelessly  and  negligently 
failed  to  protect  blanket  or  cover  one  of  the 
rocks  or  boulders  so  blasted  so  that  pieces 
of  rock  or  stone  therefrom  were  thrown  in 
several  directions,  and  one  of  them  struck 
the  plaintiff  and  inflicted  the  injury  com- 
plained of  while  he  was  in  the  exercise  of 
due  care.  All  of  these  allegations  were  de- 
nied or,  for  want  of  information,  left  for  the 
plaintiff  to  prove.  No  question  appears  to 
have  been  raised  upon  the  trial  as  to  the 
fact  that  the  plaintiff  was  injured  by  a  piece 
of  rock  thrown  from  a  blast  discharged  in 
the  operation  of  excavating  for  the  founda- 
tion in  question,  nor  that  the  throwing  of 
the  piece  of  rock  which  caused  the  injury 
was  due  to  the  negligence  of  the  workman 
who  discharged  the  blast  in  failing  to  blanket 
or  cover  properly,  upon  the  side  toward  the 
lot  where  the  plaintiff  then  was,  the  rock 
which  was  blasted. 

It  appears  from  the  finding  that  evidence 
was  offered  by  the  plaintiff  to  prove  that 
the  defendant  had  a  contract  with  the  Ston- 
ington Building  Company  to  erect  upon  its 
land  the  mill  addition  described  in  the  com- 
plaint; that  the  defendant  at  once  placed 
one  O'Nell  in  charge  of  the  work  of  excavat- 
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lng  for  the  foundation ;  that  while  this  was 
going  on  the  workmen  engaged  on  the  work 
blasted  a  large  boulder,  covering  it  upon  the 
sides  toward  the  mill  and  some  adjacent 
houses  with  ties  and  bags,  but  leaving  It 
partially  uncovered  on  the  side  toward  the 
vacant  lot  in  which  the  plaintiff  and  other 
children  were  at  play ;  and  that  the  plaintiff 
was  struck  by  a  piece  of  the  stone  so  blast- 
ed. He  also  offered  evidence  to  prove  that 
the  contract  between  the  defendant  and 
O'Neil  contemplated  the  blasting  of  any  rock 
more  than  two  cubic  yards  in  size  encounter- 
ed in  the  work  of  excavation. 

The  defendant,  against  the  plaintiff's  ob- 
jection, was  permitted  to  offer  evidence  to 
prove  that  it  sublet  to  O'Neil  the  erection  of 
the  foundation  of  the  mill  addition  according 
to  the  plans  and  specifications  therefor  con- 
tained in  its  contract  with  the  Stonlngton 
Building  Company;  that  the  contract  with 
O'Neil  provided  that  he  should  take  entire 
charge  of  the  work  of  excavating  for  and 
constructing  the  foundation  and  select  and 
employ  his  own  workmen  and  have  charge 
of  the  whole  work  and  be  responsible  there- 
for; that  he  was  a  competent  and  skillful 
contractor  engaged  in  this  kind  of  work; 
that  the  blasting  of  rock  encountered  in  the 
work  was  not  calculated  or  likely,  in  the 
ordinary  course,  to  expose  either  the  persons 
or  property  of  the  public  or  any  one  in  the 
neighborhood  to  any  unusual  peril  or  liabili- 
ty to  injury  providing  it  was  done  in  an 
ordinarily  skillful  and  competent  manner; 
and  that  due  warning  was  given  of  the  blast 
which  caused  the  plaintiff's  injury. 

[1,2]  The  court's  action  in  admitting  the 
evidence  tending  to  show  that  O'Neil  was  an 
independent  contractor  and  in  submitting  to 
the  Jury  the  determination  of  the  question 
whether  he  was  such  are  assigned  as  errors 
in  the  plaintiff's  reasons  of  appeal.  The 
pleadings  raise  the  question  whether  the 
plaintiff's  injury  was  caused  by  the  negli- 
gence of  the  defendants'  servants.  If  O'Neil 
was  an  Independent  contractor  doing  this 
work,  bis  workmen  were  not  servants  of  the 
defendant  Evidence  showing  that  he  was 
an  Independent  contractor  tended  directly  to 
disprove  one  of  the  plaintiff's  allegations 
which  was  in  issue.  The  evidence  was  there- 
fore admissible  under  a  denial  of  such  al- 
legations. Alpert  v.  Bright,  74  Conn.  614, 
615,  51  Atl.  521;  Robbins  v.  Harvey,  5  Conn. 
335,  346;  Munson  v.  Mallory,  36  Conn.  165, 
172,  4  Am.  Rep.  52.  It  was  proper  to  admit 
the  evidence  and  to  leave  it  to  the  Jury  to 
determine  whether  O'Neil  was  doing  the 
work  as  an  independent  contractor.  "An 
Independent  contractor  is  one  who,  exercising 
an  independent  employment,  contracts  to  do 
a  piece  of  work  according  to  his  own  meth- 
ods and  without  being  subject  to  the  control 
of  his  employer  except  as  to  the  result  of  his 
work."  2  Cooley  on  Torts,  1098;  Powell 
v.  Construction  Co.,  88  Tenn.  692,  13  S.  W. 


691, 17  Am.  St  Rep.  925 ;  Humpton  v.  Unter- 
kircher,  97  Iowa,  609,  66  N.  W.  776. 

[$]  The  court  instructed  the  Jury  in  effect 
that  if  the  defendant  intrusted  the  execution 
of  the  work  by  contract  to  a  skilled  and 
competent  contractor,  the  latter  exercising 
an  independent  employment,  doing  a  specific 
work  for  a  specified  sum,  selecting  and  em- 
ploying and  having  the  lnlmedlate  control 
over  the  workmen  engaged  in  the  work,  and 
having  charge  and  control  over  the  entire 
work  and  being  held  responsible  therefor, 
and,  through  the  carelessness  and  negligence 
of  such  contractor  or  his  workmen  in  the 
performance  of  the  work,  the  plaintiff  was 
injured,  the  defendant  would  not  be  liable. 
This  Is  assigned  for  error  upon  the  ground 
that  It  does  not  differentiate  between  the 
right  to  control  and  actual  control  and  In- 
terference by  the  defendant  As  was  held 
in  Norwalk  Gaslight  Co.  v.  Borough  of  Nor- 
walk,  63  Conn.  495,  525,  28  Atl.  32,  it  is 
the  right  on  the  part  of  the  contractee  to 
control  the  method  of  conducting  the  work 
and  not  his  actual  interference  which  makes 
the  difference  between  an  Independent  con- 
tractor and  a  servant  or  agent  The  finding 
shows  no  question  raised  by  the  plaintiff 
upon  the  evidence  or  in  the  request  to  charge 
that  If  O'Neil  was  an  Independent  contractor 
for  this  work,  the  defendant  interfered  in 
the  method  of  doing  It  so  as  to  render  itself 
liable  to  the  plaintiff.  The  claim  was  that 
he  was  not  an  independent  contractor  and 
that  if  he  was,  the  work  which  he  was  call- 
ed upon  to  perform  under  his  contract  was 
inherently  dangerous  to  others,  and  the  in- 
dependent contract  did  not  shield  the  de- 
fendant from  liability.  Under  the  claims  of 
the  parties,  the  court  was  not  called  upon  to 
state  the  effect  of  such  interference  on  the. 
part  of  the  defendant  if  O'Neil  was  an  in- 
dependent contractor.  It  was  only  necessary 
to  give  a  charge  adapted  to  the  facts  and 
claims  in  the  case.  To  excuse  the  defendant 
from  liability  under  the  charge  given,  the 
Jury  must  have  found  that  under  the  con- 
tract between  the  defendant  and  O'Neil, 
which  was  by  parol,  the  latter  was  employed 
to  do,  Independently  or  without  subordina- 
tion to  the  defendant  the  work  in  question, 
and  that  he  was  to  have  the  selection  and 
control  of  the  workmen  and  other  agencies 
employed,  and  to  have  control  over  the  whole 
work  and  be  responsible  to  the  defendant 
only  for  the  result  If  they  found  this  to 
be  the  contract  it  excluded  the  right  of  the 
defendant  to  control  the  work,  and,  under 
the  authorities  cited  above,  made  O'Neil  an 
independent  contractor.  In  view  of  the 
claims  made  in  the  case  we  think  the  charge 
upon  this  point  was  sufficient 

[4]  The  plaintiff  claimed  that  the  work  of 
excavating  for  the  foundation  required  the 
removal  of  rock  by  blasting ;  that  such  blast- 
ing is  ordinarily  done  and  was  done  in  this 
case  by  the  use  of  dynamite ;  that  such  blast- 
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ing  is  Intrinsically  dangerous  and  likely  to 
cause  injury  to  others  however  carefully 
done.  The  court  instructed  the  jury  that 
the  operation  of  blasting  with  dynamite  is 
intrinsically  dangerous,  and  that  it  was  a 
question  for  them  whether,  under  all  the 
evidence  in  the  case,  the  work  contracted  to 
be  done,  in  its  nature  and  reasonable  execu- 
tion, called  for  the  use  of  such  an  intrinsical- 
ly dangerous  agency  and  means  as  would  ob- 
viously have  exposed  the  plaintiff  to  prob- 
able injury  therefrom;  that,  stated  in  an- 
other way,  when  the  work  to  be  done  is  in 
Itself  a  nuisance — that  is,  dangerous  to  life 
or  health  in  and  of  Itself — then  all  the  par- 
ties engaged  in  it  or  contracting  to  do  it  are 
responsible  for  Its  results ;  and  that  the  ques- 
tion usually  Is  whether  the  situation  is  such 
that  mischief  will  probably  ensue  to  others 
no  matter  how  carefully  the  work  of  blast- 
ing is  done,  and,  if  It  is,  both  the  contractor 
and  the  contractee  are  responsible  for  dam- 
ages which  ensue,  but,  If  It  is  not,  then  the 
contractee  is  not  liable  for  such  damages. 
The  plaintiff  in  several  of  his  reasons  of  ap- 
peal complains  of  different  parts  of  this 
portion  of  the  charge.  But  it  is  to  be  consid- 
ered as  a  whole,  and,  so  considered,  it  con- 
forms to  the  rule  which  has  been  adopted 
in  this  state  by  the  decisions  above  refer- 
red to. 

The  general  rule  is  that  the  contractee  is 
not  liable  for  Injuries  caused  by  an  inde- 
pendent contractor.  But  he  is  liable  where 
the  work  which  is  contracted  to  be  done, 
when  duly  performed,  necessarily  causes  in- 
jury to  the  person  or  property  of  another. 
He  is  also  liable  when  he  employs  a  con- 
tractor to  do  work  which  in  its  ordinary  and 
reasonable  execution  calls  for  the  use  of 
■such  means  and  agencies  as  will  obviously 
expose  the  person  or  property  of  others  to 
probable  Injury,  and  when  the  work  is  being 
properly  performed  such  injury  occurs.  Law- 
rence v.  Shipman,  39  Conn.  686;  Norwalk 
Gaslight  Co.  v.  Borough  of  Norwalk,  supra; 
Wllmot  v.  McPadden,  78  Conn.  276,  282,  61 
Atl.  1069.  In  neither  of  the  exceptions  to 
the  rule  which  have  been  stated  is  the  con- 
tractee made  liable  because  of  the  negligent 
performance  of  the  work  by  the  Independent 
contractor  or  his  workmen.  He  is  liable  be- 
cause he  caused  something  to  be  done  which, 
when  properly  done,  he  knows  or  ought  to 
know  will  cause,  or  probably  will  cause,  the 
Injury  complained  of.  If  it  results  in  an- 
other's Injury,  as  he  ought  to  have  expected 
it  would,  he  Is  held  liable.  He  is  not  liable 
for  injuries  caused  by  the  contractor's  negli- 
gence in  performing  the  work  contracted  for 
where  Its  reasonable  performance  will  not 
necessarily  or  obviously  expose  others  to 
probable  Injury,  but,  where  it  will  so  expose 


others  to  such  injuries,  he  cannot  escape  lia- 
bility therefor  although  the  Injuries  are 
caused  in  the  proper  performance  of  the 
work.  The  charge  complained  of  told  the 
jury  that,  if  the  work  in  question  in  its  nat- 
ural and  reasonable  execution  called  for  the 
use  of  such  agency  or  means  as  would  ob- 
viously have  exposed  the  plaintiff  to  prob- 
able Injury,  the  defendant  would  be  liable 
for  the  results.  In  this  the  plaintiff  has  no 
substantial  ground  of  complaint 

[6]  The  court  at  the  request  of  the  defend- 
ant instructed  the  jury  that  "if  the  Inde- 
pendent contractor  did  not  use  such  care  as 
the  defendant  had  the  right  to  expect,  and 
by  reason  of  the  lack  of  such  care  and  not 
ln^the  due  and  natural  performance  of  the 
contract  the  injury  occurred,  the  defendant 
Is  not  responsible."  The  purpose  of  this  in- 
struction was  to  Inform  the  jury  that,  in 
case  they  should  And  under  the  previous  in- 
structions that  the  defendant  would  not  be 
liable  because  the  due  performance  of  the 
work  was  not  likely  to  endanger  the  plaintiff 
or  others,  the  negligence  of  the  contractor  in 
not  duly  performing  It  would  not  render  the 
defendant  liable.  This  was  the  defendant's 
case.  He  claimed  that,  properly  performed, 
the  work  did  not  expose  the  plaintiff  to  un- 
usual danger.  If  the  Jury  so  found,  the  de- 
fendant was  not  liable,  and  it  was  proper  to 
Instruct  them  that  the  neglect  of  the  con- 
tractor or  his  workmen  to  duly  perforin  the 
contract  did  not  change  the  defendant's  situ- 
ation. The  Jury  could  not  have  understood 
the  charge,  as  the  plaintiff's  counsel  inter- 
prets it,  to  mean  that,  although  the  defend- 
ant would  be  liable  if  the  contract  had  been 
duly  performed,  he  would  not  be  liable  If  it 
was  negligently  performed. 

[6]  The  plaintiff  complains  of  the  court's 
refusal  to  charge,  as  requested  by  him,  that 
one  who  Is  blasting  on  his  own  land  and  caus- 
es rocks  to  be  thrown  upon  land  of  another, 
causing  Injury  to  persons  or  property,  is  lia- 
ble for  the  Injuries  Inflicted  without  proof 
of  negligence  on  his  part  The  pleadings 
lay  no  foundation  for  this  request  The  tort 
alleged  in  the  plaintiffs  complaint  is  the 
negligence  of  the  defendant's  servants  in 
discharging  a  blast  on  land  of  the  Stoning- 
ton  Building  Company  without  giving  no- 
tice of  the  blast  and  without  properly  cov- 
ering and  protecting  it  This  gave  the  de- 
fendant no  notice  that  the  claim  suggested 
in  the  request  was  to  be  made  upon  the 
trial.  The  request  was  properly  refused. 
The  appeal  upon  the  ground  that  the  court 
refused  to  set  aside  the  verdict  and  grant  a 
new  trial  has  not  been  seriously  pressed,  and 
Is  without  merit 

There  is  no  error.  In  this  opinion  the  oth- 
er Judges  concurred. 
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RAUGHTIGAN  v.   NORWICH   NICKEL  ft 

BRASS  CO. 

(Supreme  Court  of  Errors  of  Connecticut.    Dec 

19,  1912.) 

1.  Easements  (§  69*)— Actions  fob  Obstruc- 
tion— Admission  of  Evidence. 

In  an  action  for  damages  for  obstructing  a 
right  of  way  claimed  over  a  lane  adjoining 
plaintiffs  property,  the  will  under  which  plain- 
tiff claimed  his  land  was  properly  admitted  in 
evidence. 

[Ed.  Note. — For  other  cases,  see  Easements, 
Cent.  Dig.  f  143;    Dec.  Dig.|  69.*] 

2.  Wills  (|  687*)— Construction. 

A  will  specifically  disposed  of  certain  real 
estate  in  the  second  clause,  not  including  the 
land  in  controversy,  and  the  third  clause  devised 
"all  the  rest  and  residue  of  my  real  estate, 
namely,  all  the  land  situated  on  the  northerly 
side"  of  a  certain  lane,  and  the  seventh  clause 
devised  "all  the  rest  and  residue  of  my  estate" 
to  plaintiff.  The  land  in  controversy  lies  south 
of  the  Ian*  mentioned.  Held,  that  the  land  in 
controversy  was  devised  to  plaintiff  by  the  sev- 
enth clause. 

[Ed.  Note. — For  other  cases,  see  Wills,  Cent. 
Dig.  H  1279,  1281-1291;    Dec.  Dig.  8  587.*] 

3.  Boundaries  ({  36*)  —  Evidence  —  Other 
Lands. 

Where,  in  an  action  for  damages  for  ob- 
structing a  right  of  way  claimed  over  a  lane 
adjoining  plaintiff's  land,  the  exact  location  of 
the  land  claimed  by  plaintiff  was  uncertain, 
deeds  of  adjacent  pieces  of  land  were  admissible 
to  locate  the  land  as  it  formerly  existed. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent  Dig.  H  160-162,  164,  166-176;  Dec.  Dig. 
|  36.*] 

4.  Exeoutobs  and  Administrators  (I  35*) — 
Orders  of  Probate  Court — Collateral 
Attack. 

Orders  of  the  probate  court  removing  an 
executor  and  appointing  an  administrator  de 
bonis  non  could  not  be  collaterally  attacked 
for  irregularities  in  the  preliminary  proceedings 
leading  up  to  them. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  fi  227-262; 
Dec  Dig.  |  36.*] 

5.  Easements  (f  69*) — Actions  fob  Obstruc- 
tions—Admission of  Evidence. 

Where,  In  an  action  for  damages  for  ob- 
structing a  way  claimed  by  plaintiff  over  an  ad- 
joining lane  the  location  of  which  and  of  the 
land  directly  involved  was  uncertain,  a  convey- 
ance which  was  essential  to  the  chain  of  title 
which  purported  to  be  executed  by  an  adminis- 
trator de  bonis  non,  but  was  in  the  form  of  an 
ordinary  warranty  deed,  was  admitted  in  evi- 
dence, probate  records  showing  the  removal  of 
the  executor  preceding  such  administrator  de 
bonis  non  and  the  latter's  appointment,  which 
also  showed  the  administrator's  accounts,  in- 
cluding his  receipt  of  the  purchase  price  of  the 
property  sold  by  him  and  his  account  therefor, 
were  admissible  though  not  affecting  plaintiff's 
case. 

[Ed.  Note. — For  other  cases,  see  Easements, 
Cent  Dig.  %  148;   Dec.  Dig.  |  69.*] 

6.  Trial  (J  880*)  —  Verdict  —  Separate 
Counts. 

Each  count  in  an  action  for  damages  for 
the  obstruction  of  a  right  of  way  alleged  plain- 
tiffs ownership  of  the  realty  described,  with  a 
right  of  way  over  an  adjoining  lane,  giving  ac- 
cess to  a  street  and  the  first  count  alleged  the 
construction  and  maintenance  of  the  building 
on  the  land  interfering  with  the  right  of  pas- 
sage, while  the  second  count  alleged  such  ob- 


struction by  a  fence  maintained  across  the  lane. 
A  verdict  was  directed  for  defendant  on  the 
first  count,  and  the  jury  returned  a  verdict  find- 
ing "the  issues  in  favor  of  defendant  on  the 
first  count  and  in  favor  of  plaintiff  on  the  sec- 
ond count"  Held,  that  the  verdicts  on  the  two 
counts  were  not  inconsistent  as  finding  both  that 
plaintiff  did  and  did  not  own  the  land  involved. 
(Ed.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  IS  777-781%  ;   Dec  Dig.  §  330.*] 

7.  Appeal  and  Error  (f  1071*)— Harmless 
Error — Findings. 

Error  in  finding  facts  in  a  jury  case  as 
though  the  case  had  been  tried  to  the  court  was 
not  reversible  where  no  prejudice  could  have 
resulted  therefrom. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  ft  4234-4239;  Dec.  Dig.  § 
1071.*] 

8.  Trial  (|  139*)  —  Province  of  Jury  — 
Weighing  Evidence. 

The  court  should  not  substitute  its  own  es- 
timate of  the  weight  and  value  of  the  evidence 
for  the  estimate  of  the  jury  fairly  made  without 
disregarding  any  rules  of  law. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dfe  H  332,  333,  338-34L  365;    Dec  Dig.  % 

9.  Trial  (8  139*)  —  Province  of  Jurt  — 
Weighing  Evidence. 

It  is  the  exclusive  province  of  the  jury  to 
weigh  the  evidence. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.^il  332,  333,  338-341,  365;    Dec  Dig.  | 

Appeal  from  Superior  Court,  New  London 
County;    Milton  A.  Shumway,  Judge. 

Action  by  Emma  J.  Raughtlgan  against 
the  Norwich  Nickel  ft  Brass  Company.  From 
a  judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

The  complaint  was  in  two  counts.  Each 
alleged  the  plaintiffs  ownership  of  a  describ- 
ed piece  of  real  estate,  with  a  right  of  way 
over  an  adjoining  lane  which  gave  access  to 
a  nearby  street  The  first  count  averred  the 
construction  and  maintenance  of  a  building 
upon  this  lane  by  the  defendant  and  a  con- 
sequent Interference  with  the  plaintiff's 
right  of  passage.  The  second  count  charg- 
ed the  same  effect  upon  the  plaintiff's  right 
from  a  fence  erected  and  maintained  across 
the  lane  by  the  defendant  The  main  dis- 
puted question  upon  the  trial  was  as  to  the 
precise  location  of  the  land  directly  Involved, 
which  was  a  small  rectangular  block  of 
about  12  feet  by  20  feet  In  size.  If  the  land 
was  located  to  the  west  of  the  fence  describ- 
ed in  the  second  count,  the  obstruction  bar- 
red the  plaintiff's  passage  to  the  street ;  but 
if  it  lay  to  the  east  of  the  fence,  then  the 
plaintiff  was  in  no  way  affected  In  her  rights 
by  the  maintenance  of  the  fence. 

The  plaintiff  claimed  title  from  her  deceas- 
ed father-in-law,  and  in  support  of  her  claim 
offered  bis  last  will.  This  instrument  dis- 
posed of  specifically  described  real  estate  In 
its  second  clause,  not  embracing  the  piece 
Involved  here.  A  third  clause  of  the  will 
devised  "all  the  rest  and  residue  of  my  real 
estate,  namely,  all  the  land    *    *    •    sltuat- 


•For  other  cases  see  same  topto  and  section  NUMBER  In  Dee.  Dig.  &  Am.  Dig.  Key-No.  Series  *  Rep'r  Indexes 
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ed  on  the  •  *  •  northerly  side"  of  the 
lane  involved.  The  small  piece  with  which 
this  action  is  concerned  lies  south  and  out- 
side of  these  described  limits.  The  seventh 
clause  of  the  will  was  this:  "All  the  rest 
and  residue  of  my  estate,  I  hereby  give,  de- 
vise, and  bequeath  absolutely  unto  the  said 
Emma  J.  Raughtigan  (the  plaintiff)  to  be 
hers  forever."  The  plaintiff  claimed  that  the 
small  piece  of  land  referred  to  was  disposed 
of  by  this  clause.  For  the  same  purpose — of 
showing  title — and  for  the  further  purpose 
of  locating  the  precise  position  of  the  land, 
and  of  other  land  in  the  immediate  locality, 
and  also  for  the  purpose  of  defining  the  ac- 
tual limits  and  course  of  the  lane,  the  posi- 
tion of  which  bad  changed  in  the  course  of 
years,  certain  deeds  were  offered  by  the 
plaintiff.  One  of  these  conveyances,  essen- 
tial to  the  chain  of  title,  although  purporting 
to  be  given  by  the  administrator  de  bonis  non 
of  a  certain  deceased  person's  estate,  was  in 
fact  not  in  form  an  administrator's,  but  the 
usual  warranty  deed.  This  transfer  took 
place  in  1882. 

Certain  probate  records  of  a  period  short- 
ly prior  to  the  execution  of  the  last-named 
Instrument  were  offered  to  show  the  due  re- 
moval of  the  executor  who  preceded  in  office 
the  administrator  Just  referred  to,  and  the 
latter's  appointment.  They  were  also  of- 
fered to  show  the  doings  of  the  administra- 
tor with  reference  to  the  sale  of  the  prop- 
erty involved,  and  his  receipt  of  and  ac- 
counting for  the  purchase  price.  It  appeared 
that  the  removal  of  the  executor  by  the  court 
of  probate  was  not  preceded  by  the  com- 
plaint in  writing  of  an  interested  person,  and 
the  notice  to  appear,  as  required  by  the  stat- 
ute then  in  force.  All  the  papers  so  offered 
were  admitted  over  the  defendant's  objec- 
tion, and  an  exception  noted  In  each  instance. 

In  its  charge  to  the  Jury,  the  court,  after 
referring  briefly  to  the  deeds  and  the  will, 
said:  "These  are  the  papers  under  which 
the  plaintiff  claims  title,  and  I  say  they  are 
sufficient  to  give  her  title  to  the  land  de- 
scribed, although  there  appears  to  be  defect 
in  the  title  of  Thresher  (the  administrator 
de  bonis  non  already  referred  to)  to  John 
Raughtigan,  but  this  defect  I  think  was  cur- 
ed in  act  of  Legislature  in  1909.  That  is 
purely  a  question  of  law,  and  nothing  you 
have  anything  to  do  with  further  than  to  ap- 
ply to  the  facts  in  this  case."  The  court 
also  charged  the  Jury  in  effect  that  the  prop- 
erty directly  involved  passed  to  the  plaintiff 
by  the  seventh  clause  of  the  will.  The  de- 
fendant had  moved  the  court  to  direct  a 
verdict  for  it.  This  was  done  as  to  the  first 
count  only,  and  the  Jury  returned  a  verdict 
finding  "the  Issues  in  favor  of  the  defend- 
ant" on  that  count,  and  "the  Issues  In  favor 
of  the  plaintiff  on  the  second  count"  In 
making  up  his  finding,  the  trial  Judge  found 
the  facts  in  the  form  prescribed  where  the 
trial  is  to  the  court  rather  than  to  the  Jury. 


The  defendant  assigns  as  error  the  rulings 
on  evidence,  the  charge  of  the  court  in  the 
matters  referred  to,  the  refusal  of  the  court 
to  direct  a  verdict  as  asked,  and  the  form 
of  the  finding.  Error  is  also  assigned  on  the 
denial  of  the  motion  to  set  aside  the  verdict, 
and  the  evidence  has  been  certified  to  this 
court. 

Charles  F.  Thayer  and  Charles  V.  James, 
both  of  Norwich,  for  appellant  Charles  Had- 
lai  Hull,  of  New  London,  and  John  H. 
Barnes,  of  Norwich,  for  appellee. 

CASE,  J.  (after  stating  the  facts  as  above). 
[1,2]  The  will  of  John  Raughtigan  was  prop- 
erly admitted  and  rightly  construed  by  the 
court  in  the  charge  to  the  Jury.  It  is  true 
that  the  third  clause  starts  by  devising  "all 
the  rest  and  residue  of  my  real  estate,"  but 
this  is  carefully  qualified  and  restricted  by 
what  follows  to  property  clearly  located  on 
the  north  side  of  the  lane  In  question.  What- 
ever uncertainty  may  have  existed  as  to  the 
precise  position  of  the  small  strip  of  land  In- 
volved In  this  action,  it  confessedly  lies  out- 
side the  limits  of  the  tract  so  devised.  If 
the  effect  of  bringing  this  strip  within  the 
control  of  the  third  clause  of  the  will  were 
to  carry  out  a  manifest  intention  of  the  tes- 
tator to  prevent  intestacy,  the  argument  to 
that  end  would  be  more  persuasive,  but  the 
seventh  clause  of  the  will  disposes  of  the 
residuum  of  the  estate,  and  is  drawn  with 
the  obvious  purpose  of  embracing  real  as. 
well  as  personal  property. 

[J]  The  deeds  offered  In  evidence  were  ad- 
missible not  only  where  they  deal  directly 
with  the  tract  Involved,  but  also  where  they 
are  concerned  with  other  pieces  of  land  ad- 
jacent to  it  or  in  its  immediate  locality.  It 
was  necessary,  In  order  to  solve  the  appar- 
ent uncertainty  as  to  the  exact  location  of 
this  strip,  to  plot  the  surrounding  tracts,  de- 
termine the  general  relations  to  each  other 
of  the  different  properties,  and  to  definitely 
locate  the  land  as  it  formerly  existed.  These 
papers  were  pertinent  upon  all  these  mat- 
ters, and,  with  such  proper  extrinsic  evidence 
as  served  to  clarify  the  situation,  were  prop- 
erly admitted  for  these  purposes.  They  also 
formed  an  important  basis  for  the  map 
which  was  used  to  give  the  jury  some  In- 
telligent idea  of  the  situation. 

[4]  The  probate  orders  removing  the  exec- 
utor and  appointing  an  administrator  de 
bonis  non  in  his  place  were  not  open  to  at- 
tack In  this  action  for  any  mere  Irregularity 
in  the  preliminary  proceedings  leading  up  to 
them.  Emery  v.  Cooley,  83  Conn.  235,  240. 
76  Atl.  529.  Since  the  administrator's  ap- 
pointment must  be  regarded  here  as  a  regu- 
lar and  valid  one,  whatever  defects  his  sub- 
sequent deed  discloses  upon  its  face  were 
cured  by  chapter  263  of  the  Public  Acts  of 
1909,  validating  and  confirming  certain  Ir- 
regular sales  of  real  estate  by  an  adminis- 
trator, more  than  15  years  prior  to  the  pas- 
sage of  the  act    Pages  1237,  1238. 
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[S]  Hla  account,  while  of  no  vital  conse- 
quence to  the  plaintiff's  case,  was  pertinent 
enough  as  showing  his  receipt  of  the  pur- 
chase price  of  the  property  so  sold  by  him, 
and  his  accounting  for  it.  These  papers  were 
properly  admitted,  and  the  court's  instruc- 
tions to  the  Jury  with  reference  to  the  effect 
of  such  of  them  as  the  charge  dealt  with 
were  correct 

[S]  We  are  asked  to  render  the  Jury's 
verdict  of  no  effect  on  the  ground  that  their 
conclusion  on  one  count  is  inconsistent  with 
that  on  the  other;  that  by  Its  terms  they 
have  necessarily  found  that  the  plaintiff 
both  owned  and  did  not  own  the  described 
property.  This  highly  technical  criticism 
rests  upon  a  strained  construction  of  the  lan- 
guage framing  the  verdict.  The  jury's  mean- 
ing is  too  obvious  to  warrant  discussion,  and 
fully  supports  the  Judgment  which  follow- 
ed it 

[7]  Upon  the  trial  of  the  cause  there  was 
little  in  actual  dispute  between  the  parties, 
save  the  precise  location  of  the  land.  This 
apparently  led  the  trial  Judge  Into  the  in- 
advertence of  finding  the  facts  as  though 
the  case  had  been  tried  to  the  court.  Cases 
may  arise  where  such  an  error  would  serious- 
ly, if  not  fatally,  embarrass  the  record  In 
tills  court,  and  the  practice  is  of  course  one 
to  be  avoided.  But  no  possible  prejudice  can 
have  resulted  to  the  defendant  here,  and  we 
find  no  occasion  to  correct  the  finding,  or  to 
order  Its  correction  by  the  lower  court  The 
facts  In  controversy  and  such  questions  as 
we  are  called  upon  to  determine  appear 
with  sufficient  clearness  upon  the  record! 

The  only  question  of  serious  importance  as 
the  case  is  presented  arises  on  the  denial  of 
the  motion  to  set  aside  the  verdict  as  against 
the  evidence.  The  description  of  the  prop- 
erty In  the  deeds  gives  it  no  definite  anchor- 
age. The  framing  of  the  first  count  of  the 
complaint,  In  which  the  obstruction  of  the 
lane  by  a  building  is  charged,  shows  the  dis- 
tinct uncertainty  of  the  plaintiff  herself  as  to 
the  location  of  the  lane  with  reference  to  her 
property.  There  was,  however,  positive  tes- 
timony from  the  witness  Pitcher  as  to  the 
location  of  the  small  strip  at  a  point  to  the 
west  of  the  obstructing  fence.  He  had  made 
an  apparently  careful  survey  of  the  immedi- 
ate surrounding  territory,  had  prepared  the 
map  used  upon  the  trial,  and  by  a  process  of 
elimination  located  the  strip  as  described.  It' 
also  appeared  that  he  had  been  familiar 
with  that  particular  section  for  more  than 
30  years.  There  was  testimony  from  other 
witnesses  long  familiar  with  the  locality 
tending  to  show  an  occupation  of  the  strip 
some  years  back  by  Raughtlgan. 

[I]  By  repeated  decisions  we  have  held 
that  It  is  not  for  the  court  to  substitute  Its 
own  estimate  of  the  proper  weight  and  value 
of  testimony  for  one  that  the  Jury,  traveling 
by  fair  methods  and  disregarding  no  rule  of 
law,  find  reasonably  open  to  them. 


[I]  We  think  there  was  evidence  to  go  to 
the  Jury  upon  this  essential  feature  of  the 
case,  that  the  weight  accorded  to  It  by  the 
Jury  was  within  their  exclusive  right  as  the 
sole  triers  of  fact  and  that  the  court  prop- 
erly refused  to  disturb  their  verdict 

There  is  no  error.  The  other  Judges  coi. 
curred. 


STODDARD  et  al.  v.  SAGAL. 

(Supreme  Court  of  Errors  of  Connecticut 

Dec.  19,  1012.) 

1.  Attorney   and   Client   (§   166*)— Action 
fob  Services — Admission  or  Evidence. 

In  attorney's  action  for  payment  for  serv- 
ices resisted  on  the  ground  that  the  fee  charged 
was  excessive,  evidence  as  to  plaintiff's  prac- 
tice and  experience  as  attorney  and  judge  and 
as  to  his  professional  standing  was  admissible. 
[Ed.  Note. — For  other  cases,  see  Attorney  and 
Client    Cent    Dig.    g§   368-372;    Dec.   Dig.    { 

2.  Evidence   (i  555*)— Opinion   Evidence— 
Questions. 

A  question  to  a  lawyer  who  had  acted  as 
counsel  in  the  case  whether  in  his  judgment 
$5,000  was  a  reasonable  sum  for  the  services 
performed  by  plaintiff's  attorney  was  objection- 
able where  ft  did  not  appear  from  the  question 
or  answer  upon  what  facts  his  opinion  was 
based. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  §  2376 ;   Dec  Dig.  |  555.*] 

3.  Appeal,  and   Ebbob   (8   1050*)— Harmless 
Ebrob— Admission  of  Evidence. 

In  an  action  for  counsel  fees  for  services 
in  a  divorce  action  in  which  defendant  herein 
was  plaintiff,  the  admission  of  evidence  by  a 
witness  who  acted  as  defendant's  counsel  in 
the  other  case  that  he  told  plaintiff  herein  that 
he  thought  they  had  a  good  fighting  chance  on 
a  certain  question,  and  asked  him  whether  he 
had  looked  up  the  law  thereon,  for  the  improper 
purpose  of  proving  the  extent  and  character  of 
plaintiff's  services  by  plaintiff's  own  declara- 
tion, was  not  sufficient  to  require  a  new  trial. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  §|  4153-4160,  4166;  Dec. 
Dig.  i  1050.*] 

4.  Interest  (§  19*)— Unliquidated  Demands 
— Attorney's  Fee. 

Interest  was  properly  allowed  in  an  ac- 
tion for  legal  services,  upon'  the  balance  found 
due  when  the  bill  was  presented,  from  the  date 
of' its  presentation  to  the  date  of  the  verdict; 
the  rule  that  interest  is  not  allowable  as  dam- 
ages upon  unliquidated  demands  not  being 
adopted  in  this  state. 

[Ed.  Note.— For  other  cases,  see  Interest, 
Cent  Dig.  §|  35-40;   Dec.  Dig.  §  10.*] 

Appeal  from  Superior  Court  New  Haven 
County ;   Edwin  B.  Oager,  Judge. 

Action  by  Henry  Stoddard  and  others 
against  Louis  M.  Sagal.  Judgment  for  plain- 
tiffs, and  defendant  appeals.    Affirmed. 

Benjamin  Slade,  of  New  Haven,  and  Spots- 
wood  D.  Bowers,  of  Bridgeport  for  appellant 
Robert  0.  Stoddard,  of  New  Haven,  for  ap- 
pellees. 

HALL,  C.  J.  The  plaintiffs,  who  are  co- 
partners in  the  practice  of  law  in  New  Hav- 
en, seek  by  this  action  to  recover  for  profes- 
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slonal  services  rendered  between  the  first  of 
May  and  the  last  of  November,  1911,  by  Judge 
Henry  Stoddard  personally,  a  member  of  the 
plaintiff  firm,  In  the  conduct  and  manage- 
ment, for  the  defendant,  of  a  divorce  suit  In- 
stituted by  the  latter  against  his  wife,  and 
of  proceedings  regarding  the  custody  of  the 
defendant's  minor  child,  and  of  other  matters 
connected  with  said  divorce  suit.  The  di- 
vorce suit  and  said  proceedings  connected 
with  it  having  resulted  favorably  to  the  pres- 
ent defendant,  the  plaintiffs  in  November 
sent  the  defendant  a  bill  in  which  they 
charged  him  $5,000  for  such  services,  and 
$44.62  for  expenses,  and  credited  him  with 
a  payment  of  $250.  The  defendant  Informed 
Judge  Stoddard  that  he  was  perfectly  able 
to  pay  the  bill,  and  that  payment  of  it  would 
in  no  way  embarrass  him,  but  refused  to  pay 
It  upon  the  ground  that  it  was  too  large.  No 
part  of  the  bill  so  rendered  has  been  paid 
except  the  $250  credited  upon  it  Judge 
Stoddard  as  a  witness  testified  regarding 
the  peculiar  character  of  the  divorce  suit, 
and  of  the  questions  involved  in  it,  and  the 
services  rendered  by  him,  and  regarding  his 
practice  and  experience  as  an  attorney,  and 
as  a  Judge,  and  several  prominent  attorneys 
testified  as  to  his  standing  at  the  bar,  and 
either  from  their  personal  knowledge  of  the 
services  rendered  by  Judge  Stoddard,  or  from 
the  facts  embraced  In  a  hypothetical  question, 
testified  that  in  their  opinion  the  plaintiffs' 
charge  of  $5,000  for  services  was  reasonable. 
No  witness  testified  that  such  charge  was  ex- 
cessive excepting  the  only  witness  called  by 
the  defendant,  who  testified  that  $800  would 
be  a  reasonable  charge.  The  Jury  allowed 
the  plaintiffs  $3,000  for  services,  and  ren- 
dered a  verdict  in  their  favor  for  $2,871.47, 
which  Included  an  item  of  $76\85  for  Interest 
from  the  date  the  plaintiffs'  bill  was  rendered 
to  the  defendant  There  are  68  errors  as- 
signed In  the  defendant's  reasons  of  appeal. 
We  have  no  occasion  to  repeat  them  here 
or  to  discuss  many  of  them. 

[1]  Numerous  objections  were  made  to  the 
evidence  offered  by  plaintiffs  respecting  the 
practice  and  experience  of  Judge  Stoddard, 
as  an  attorney  and  as  a  Judge,  and  regarding 
bis  standing  in  the  legal  profession.  Such 
evidence  was  clearly  admissible.  In  Phelps 
v.  Hunt,  40  Conn.  97,  100,  this  court  said: 
"The  value  of  professional  services  may  de- 
pend very  considerably  upon  the  character 
and  standing  of  him  who  performs  them; 
*  *  *  then  the  period  of  time  passed  in 
the  profession,  the  experience  acquired,  the 
degree  of  skill,  the  faculty  of  using  profes- 
sional knowledge  make  great  differences  In 
individuals;  *  *  *  where  the  nature  of 
the  services  performed  makes  the  possession 
of  certain  qualifications  to  constitute  an  im- 
portant element  in  the  value  of  those  services, 
evidence  of  professional  standing  Is  clearly 
admissible  and  is  entitled  to  much  considera- 
tion." 

Plaintiffs'  counsel  asked  of  one  of  their  wit- 


nesses, Mr.  Webb,  who  acted  as  one  of  the 

counsel  for  the  defendant  in  the  divorce  suit, 
this  question :  "From  your  observation  of  the 
conducting  of  the  case  by  Judge  Henry  Stod- 
dard, from  the  first  knowledge  that  you  had 
of  it  your  observation  of  him  in  his  con- 
ference with  you,  from  the  examination  of 
the  witnesses,  from  the  general  conduct  of 
the  case,  I  will  ask  yon  whether  or  not  in 
your  judgment  the  sum  of  $5,000  is  a  reason- 
able sum  for  the  services  that  you  saw  that 
he  performed?"  The  ruling  of  the  trial  court 
permitting  this  question  against  the  defend- 
ant's objection  does  not  furnish  a  sufficient 
ground  for  granting  a  new  trial. 

[2]  The  question  was  open  to  the  criticism 
that  it  did  not  properly  appear  either  from 
the  question  asked  or  from  the  answer  of  the 
witness  upon  Just  what  facts  the  opinion  of 
the  witness  was  based.  Worden  v.  Gore- 
Meenan  Co.,  88  Conn.  643,  78  AtL  422 ;  Bark- 
er v.  Lewis  Storage  &  Transfer  Co.,  79  Conn. 
343,  65  AtL  143,  118  Am.  St  Rep.  141.  Had 
the  question  been  objected  to  upon  that 
ground,  the  witness  would  probably  have 
been  asked  to  state,  and  would  have  stated, 
the  facts  upon  which  he  based  his  opinion. 
It  does  not  appear  that  any  other  objection 
was  made  to  the  question  than  that  it  was 
immaterial.  It  is  further  to  be  said  that  the 
character  and  extent  of  the  services  rendered 
by  Judge  Stoddard  had  already  been  folly 
stated  to  the  Jury,  and  were  evidently  well 
known  to  the  witness,  and,  as  the  court  prop- 
erly said  to  the  Jury,  there  was  practically 
no  controversy  respecting  them,  excepting  as 
to  what  was  a  reasonable  charge  for  them. 

[3]  Judge  Edmund  Zacher,  one  of  the  coun- 
sel for  Mrs.  Sagal  in  the  divorce  proceedings, 
having  been  called  as  a  witness  for  the  plain- 
tiffs in  the  present  case,  in  describing  one  of 
his  Interviews  with  Judge  Stoddard,  said 
among  other  things:  "I  told  him  (Judge 
Stoddard)  that  I  thought  we  had  a  good  fight- 
ing chance  on  the  question  of  condonation, 
and  I  think  I  asked  him  the  question  whether 
he  had  looked  up  the  law  on  that  subject 
*  *  •  and  he  said  be  had  given  the  matter 
a  great  deal  of  thought  and  I  said,"  etc.  The 
court  overruled  the  defendant's  objection  to 
this  testimony.  No  ground  of  the  objection 
to  this  testimony  appears  to  have  been  stated. 
In  his  brief  the  defendant  claims  that  the 
ruling  permitted  the  plaintiffs  to  prove  the 
extent  and  character  of  the  services  rendered 
by  the  declarations  of  Judge  Stoddard  in  his 
own  favor.  We  think  it  was  not  admitted 
for  that  purpose,  but  only  as  descriptive  of 
one  of  the  several  interviews  between  Judge 
Stoddard  and  the  witness.  But  if  the  dec- 
laration was  admitted  for  the  purpose  claimed 
by  the  defendant  the  erroneous  ruling  was 
not  under  the  circumstances,  of  sufficient 
Importance  to  Justify  the  granting  of  a  new 
trial. 

[4]  There  was  no  error  in  the  charge  of  the 
court  that  interest  should  be  added  to  the 
balance  found  due  when  the  bill  was  pre- 
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sented  from  that  date  to  the  date  of  the  ver- 
dict. The  arbitrary  role  invoked  by  the  de- 
fendant that  Interest  will  not  be  allowed  as 
damages  upon  unliquidated  demands  has 
never  been  adopted  for  general  application 
in  this  state.  Bernhard  v.  Rochester  German 
Ins.  Co.,  79  Conn.  388,  398,  66  Atl.  134,  8 
Ann.  Cas.  298. 

The  amount  awarded  by  the  verdict  Is  not 
excessive.  There  was  evidence  which  would 
have  Justified  the  Jury  in  awarding  the  plain- 
tiffs even  a  larger  sum  than  that  fixed  by  the 
verdict 

There  is  no  error.  The  other  Judges  con- 
curred. 


NEW  YORK,  N.  H.  &  H.  R.  CO.  v.  CELLA. 

(Supreme  Court  of  Errors  of  Connecticut. 
Dec.  19,  1912.) 

1_  Raelboads    (i    82*)  — Right    or    Wax  — 

Abandonment. 

While  by  express  provision  of  Oen.  St. 
1902,  I  4047,  one  cannot  by  adverse  possession 
acquire  title  to  any  part  of  the  land  of  a  rail- 
road, abandonment  of  its  easement  in  part  of 
its  right  of  way,  which  is,  in  part  at  least,  a 
matter  of  intention,  and  need  not  appear  of 
record,  may  be  found  from  nonuser,  accom- 
panied by  adverse  possession,  under  claim  of 
title,  with  recognition  by  the  railroad  that  such 
claim  is  well  founded,  or  when  such  adverse 
use  and  occupation  is  inconsistent  with  exist- 
ence of  the  easement. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  §f  218-219;   Dec.  Dig.  f  82.*] 

2.  Railboads   (8  82*)— Location   or  ROAD- 
EVIDENCE. 

Statements  of  a  decedent  as  to  the  loca- 
tion of  the  road  as  originally  constructed  on 
land  of  deceased,  being  entirely  different  from 
the  one  now  claimed  and  used,  are  properly  ex- 
cluded in  an  action  by_  a  railroad  for  land 
claimed  to  be  part  of  right  of  its  way ;  they 
not  appearing  to  have  referred  to  the  place  in 
controversy. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  if  213-219;    Dec.  Dig.  f  82.*] 

3.  Appeal  and   Ebbob   (|  694*)  —  Review  — 
Rxcobd. 

The  evidence  not  being  In  the  record,  it 
cannot  be  said  the  court  erred  in  charging,  as 
matter  of  law,  as  to  the  width  and  location  of 
the  right  of  way  as  condemned. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  2910;  Dec.  Dig.  $694.*] 

4.  Appeal  and  Ebbob  ft  728*)— Assignments 
or  Ebbob. 

The  record  showing  three  exceptions  relat- 
ing to  the  testimony  of  C,  an  assignment  that 
the  court  erred  in  ruling  out  and  excluding  the 
testimony  of  C,  as  stated  in  the  stenographer's 
notes,  is  insufficient ;  a  special  or  specific  as- 
signment of  each  claimed  error  being  necessary. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  fi  3010-3012;  Dec.  Dig.  § 
728.*] 

Appeal  from  Superior  Court,  New  London 
County;  Milton  A.  Shumway,  Judge. 

Action  in  the  nature  of  ejectment  by  the 
New  York,  New  Haven  &  Hartford  Railroad 
Company  against  Louis  Cella  to  recover  pos- 
session of  land.     Verdict  and  Judgment  for 


plaintiff,  and  defendant  appeals.     Reversed 
and  new  trial  ordered. 

Abel  P.  Tanner,  of  New  London,  and  Her- 
bert W.  Rathbun,  of  Westerly,  for  appellant. 
Hull,  McGulre  &  Hull,  of  New  London,  for 
appellee. 

RORABACK,  J.  The  piece  of  land  in  con- 
troversy is  situated  in  the  village  of  Panka- 
trea  In  the  town  of  Stonlngton,  county  of 
New  London,  and  is  bounded  southerly  and 
westerly  by  the  railroad  tracks  and  abut- 
ments to  a  bridge  belonging  to  the  plaintiff 
company.  The  plaintiff  alleged  in  its  com- 
plaint that  this  land  was  a  portion  of  its 
right  of  way  which  had  been  condemned  for 
railroad  purposes.  The  defendant's  answer, 
in  addition  to  a  general  denial,  contained 
two  special  defenses:  First  that  he  and  his 
predecessors  in  title  had  acquired  title  to  the 
property  by  adverse  user;  second,  that  if  any 
right  of  entry  and  possession  ever  belonged 
to  the  plaintiff  it  had  abandoned  it  The 
trial  court  in  its  charge  withdrew  the  issues 
of  adverse  user  and  abandonment  from  the 
consideration  of  the  Jury,  and  submitted  only 
the  question  as  to  whether  or  not  the  defend- 
ant's store  building  was  upon  the  plaintiff's 
right  of  way.  The  errors  properly  assigned 
relate  either  to  the  instructions  given  to  the 
jury  or  to  the  rulings  upon  the  admissions 
of  evidence.  Error  is  assigned  to  several 
passages  In  the  charge  relating  to  the  Issues 
presented  upon  the  question  of  adverse  user 
and  abandonment 

The  plaintiff  claimed  and  offered  evidence 
to  prove  that  in  September,  1833,  the  New 
York  &  Stonlngton  Railroad  Company  law- 
fully condemned  a  strip  of  land  six  rods 
wide  for  railroad  purposes  through  the  Noyes 
property,  which  easement  the  plaintiff  now 
owns,  and  that  the  land  described  in  the  com- 
plaint is  a  portion  of  the  Noyes  tract  The 
defendant  denied  that  the  plaintiff  had  ever 
obtained  title  to  this  property,  and  also  of- 
fered evidence  to  prove,  and  claimed  to  have 
proven,  title  by  adverse  possession  for  a  long 
term  of  years,  and  that  the  plaintiff's  right 
to  the  possession  of  this  land  had  been  aban- 
doned. 

It  was  conceded  that  one  Thomas  Noyes 
obtained  title  to  these  premises  April  17, 
1800,  from  Jonathan  Denlson.  Noyes  died  in 
the  year  1844,  owning  the  fee  to  the  land 
In  question.  Prior  to  his  death  he  permitted 
an  old  blacksmith  shop  to  stand  upon  this 
lot  By  successive  conveyances  from  repre- 
sentatives and  assigns  of  Thomas  Noyes,  the 
title  became  vested  in  the  defendant  None 
of  these  conveyances  recognize  any  right  or 
title  to  this  piece  of  land  in  the  plaintiff  or 
the  parties  under  which  the  plaintiff  claims. 
Several  of  these  muniments  of  title,  some 
of  which  were  warranty  deeds,  described 
the  property  therein  conveyed  as  "a  tract  oi 
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parcel  of  land  with  a  blacksmith  shop  there- 
on situated."  The  defendant  obtained  title 
by  warranty  deed  In  1907.  Subsequently 
he  erected  upon  tbe  land  a  two-story  build- 
ing with  a  store  and  tenement 

[1]  The  court  said  to  the  Jury  in  part: 
"Perhaps  upon  tbe  face  of  it  it  may  appear 
to  you  somewhat  unjust  that  this  land  which 
may  have  been  occupied  by  Cella  and  his 
predecessors  In  title  continuously  for  80 
years  that  they  should  not  have  obtained 
title  to  it  by  possession  and  occupation.  Of 
course  ordinarily  the  possession  and  occupa- 
tion of  land  adversely  to  every  other  person 
gives  the  party  occupying  it  absolute  title 
if  that  possession  and  occupation  continues 
for  15  years.  But  the  law  of  this  state,  as 
fixed  by  the  Legislature,  has  provided  that 
no  occupation  of  land  sequestered  by  a  rail- 
road for  Its  location  or  right  of  way  can  be 
lost  to  the  railroad  by  mere  occupation  by 
another,  however  long  that  occupation  may 
continue.  Whether  for  1  year  or  80,  it  makes 
no  difference.  No  person  gets  title  to  land 
which  a  railroad  has  taken  by  occupation, 
however  exclusive  that  occupation  may  be." 
In  another  portion  of  the  charge  the  court 
stated  to  the  jury  that,  if  the  defendant's 
building  "Is  within  that  right  of  way,  it 
makes  no  difference  how  long  it  has  been 
there,  he  has  acquired  no  right  to  the  land 
and  can  acquire  none  to  it  under  the  law  of 
this  state."  This  was  error.  The  statute 
referred  to  by  the  trial  court  in  its  Instruc- 
tions was  section  4047  of  the  General  Stat- 
utes, Revision  of  1902,  which  reads  as  fol- 
lows: "If  the  owner  or  occupant  of  any 
land  adjoining  any  railroad  or  canal  has, 
since  the  tenth  of  June,  1831,  taken,  or  shall 
take,  Into  his  inclosure  any  part  of  the  land 
belonging  to  said  railroad  or  canal,  as  lo- 
cated and  established,  or  since  that  time  has 
erected,  or  shall  erect,  any  buildings  upon 
any  such  land,  no  adverse  possession  of  the 
land  so  Inclosed  or  built  upon  shall  confer 
any  title  thereto."  There  Is  nothing  In  this 
statute  which  prevents  the  application  of  the 
law  relating  to  abandonment  Clearly  the 
defendant  could  not  claim  title  merely  by 
adverse  user  on  account  of  the  statute,  but 
this  did  not  preclude  him,  as  a  matter  of 
law,  from  testing  the  question  of  abandon- 
ment. In  effect  the  court  instructed  the  jury 
that  the  statute  alone  controlled  the  question 
of  abandonment.  Abandonment  In  part  at 
least  Is  a  question  of  intention,  and  it  may 
lie  found  as  a  fact  from  all  the  circumstanc- 
es of  the  case.  Russell  v.  Davis,  38  Conn. 
562,  564;  Derby  v.  Ailing,  40  Conn.  410,  436; 
McArthur  v.  Morgan,  49  Conn.  347,  350. 

The  interest  of  the  railroad  company  was 
limited  to  a  right  of  way  acquired  under 
condemnation  proceedings  over  land  now 
owned  by  the  defendant  An  abandonment 
of  a  right  of  way  is  usually  shown  by  acts 
which  do  not  appear  of  record,  and  it  need 


not  appear  of  record  to  be  effectual.  Wes- 
cott  v.  New  York  &  New  England  Railroad 
Co.,  152  Mass.  465,  468,  25  N.  E.  840.  An 
abandonment  of  an  easement  may  be  found 
by  nonuser  accompanied  by  advene  occupa- 
tion under  claim  of  title  with  recognition  on 
the  part  of  the  owner  by  a  railroad  company 
that  such  claim  of  title  Is  well  founded.  New 
York,  New  Haven  &  Hartford  Railroad  Co. 
v.  Benedict  169  Mass.  262,  267,  47  N.  E.  1027. 
Mere  nonuser  and  lapse  of  time,  unaccom- 
panied by  any  other  evidence  showing  an 
intention  to  abandon,  may  be  enough  to  con- 
stitute abandonment  Such  facts  are  compe- 
tent evidence  of  an  Intention  to  abandon 
and,  If  united  with  an  adverse  user  ot  the 
servient  estate  inconsistent  with  the  exist- 
ence of  the  easement  may  extinguish  it. 
Smith  r.  Laugewald,  140  Mass.  205,  207,  4 
N.  E.  571,  and  cases  there  cited.  See,  also. 
Hartford  Bridge  Co.  v.  East  Hartford,  16 
Conn.  149,  173;  Town  of  Derby  v.  Ailing, 
40  Conn.  410.  The  question  of  abandon- 
ment by  the  railroad  company  was  one  of 
intention  to  be  gathered  from  all  the  facts. 

The  finding  as  to  the  claims  of  the  defend- 
ant on  the  subject  of  abandonment  apparent- 
ly were  not  set  forth  fully  and  in  detail,  and 
the  evidence  Is  not  before  us,  but  enough 
appears  to  show  that  the  trial  court  was  not 
warranted  In  taking  this  question  from  the 
jury.  As  we  have  seen,  there  are  cases  in 
which  an  abandonment  of  a  right  of  way  or 
a  portion  thereof  may  be  inferred  from  non- 
user,  accompanied  by  adverse  occupation, 
under  a  claim  of  title  with  recognition  ou 
the  part  of  the  owner  that  such  claim  of 
title  is  well  founded,  or  when  such  adverse 
use  and  occupation  is  Inconsistent  with  the 
existence  of  the  basement  In  the  present 
case  it  appears  that  the  defendant  and  his 
predecessors  in  title  had  been  in  the  adverse 
use  and  occupation  of  this  strip  of  land  un- 
der such  circumstances  as  to  render  the 
question  whether  in  fact  there  had  been  an 
abandonment  one  for  the  consideration  of 
the  jury. 

[2]  Thomas  D.  Sheffield,  a  witness  for  tbe 
defendant  was  questioned  as  to  declarations 
claimed  to  have  been  made  by  his  deceased 
father  in  relation  to  the  location  of  the  rail- 
road of  the  plaintiff  as  it  was  originally 
constructed  on  land  which  was  owned  by  the 
deceased.  It  was  said  that  these  declara- 
tions would  show  that  the  location  of  the 
railroad  was  entirely  different  from  the  one 
now  claimed  and  used  by  the  plaintiff.  It  Is 
enough  to  point  out  that  these  statements 
did  not  appear  to  have  referred  to  the  place 
now  in  controversy,  and  they  were  properly 
excluded. 

[3]  The  defendant  complains  of  certain 
passages  in  the  charge  relating  to  the  loca- 
tion of  the  right  of  way  of  the  railroad  com- 
pany. One  part  of  the  charge  upon  this  sub- 
ject contains  the  following  statement:  "I 
think  with  the  evidence  before  you  it  Is  suf- 
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Sclent,  perhaps  as  a  matter  of  law,  I  should 
Instruct  you  on  the  evidence  before  you  that 
you  should  find  that  the  right  of  way  con- 
demned was  three  rods  wide  each  side  of 
the  center  line  of  the  railroad,  as  laid  out  on 
the  map  of  1835."  It  does  not  appear  that 
the  defendant  made  any  claim  of  law  upon 
this  branch  of  the  case  in  the  trial  before 
the  court  below.  No  objections  were  Inter- 
posed by  the  defendant  to  the  admission  of 
this  class  of  evidence  upon  the  hearing  be- 
fore the  Jury.  In  the  absence  of  the  evi- 
dence which  was  not  made  part  of  the  rec- 
ord, we  cannot  say  that  the  trial  court  was 
In  error  In  charging,  as  a  matter  of  law,  as 
to  the  location  and  width  of  the  right  of 
way. 

[4]  One  reason  of  appeal  which  Involves 
the  action  of  the  superior  court  in  rejecting 
certain  testimony  of  the  defendant  Cella 
states  that  "the  court  erred  In  ruling  out 
and  excluding  the  testimony  of  the  defendant 
Louis  Cella,  as  stated  In  the  stenographer's 
notes  filed  herein."  An  examination  of  the 
record  discloses  that -there  were  three  ex- 
ceptions relating  to  the  testimony  of  Cella. 
We  cannot  sustain  such  an  assignment  A 
special  or  specific  assignment  should  be  made 
of  each  alleged  error  which  It  Is  Intended  to 
pursue  on  appeal.  Hull  v.  Thorns,  Adm'r, 
82  Conn.  647,  74  Atl.  925. 

There  is  error,  and  a  new  trial  is  ordered. 
The  other  Judges  concurred. 


KATSCH  v.  CITT  OF  NEW  HAVEN. 

(Supreme  Court  of  Errors  of  Connecticut    Dec. 
19,  1912.) 

1.  Municipal  Corporations  (J  511*)  —  As- 
sessments—Building  Lines— Appeal. 

Under  City  Charter  of  New  Haven  (Sp. 
Laws  1899,  p.  413)  $  81,  providing  that  assess- 
ment for  benefits  and  damages  in  the  establish- 
ment of  a  building  line  shall  be  deemed  made 
when  the  damages  are  paid,  and  that  such  as- 
sessments shall  be  published  three  times,  where 
the  damages  and  benefits  are  equal  the  assess- 
ments will  be  deemed  to  have  been  made  when 
the  council  accepts  the  report  of  the  department 
of  public  works,  and  the  30  days  within  which 
an  appeal  could  be  taken  under  section  85  be- 
gin to  run  then,  and  the  publication  formed  no 
part  of  the  completing  of  the  assessments. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  Si  1183,  1184;  Dec. 
Dig.  |  61L*] 

2.  Municipal    Corporations     (J    511*)    — 
Building  Lines — Assessments. 

On  appeal  from  the  assessment  of  damages 
for  the  establishment  of  a  building  line  in  the  ab- 
sence ot  averments  to  the  contrary,  it  will  be 
assumed  that  notice  of  the  public  hearing  was 
given  as  provided  in  sections  78  and  79  of  the 
New  Haven  city  charter  (Sp.  Laws  1899,  p. 
412),  and  of  the  public  hearing  before  the 
bureau  of  compensation  provided  for  in  sec- 
tion 80. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §{  1183,  1184;  Dec. 
Dig.  f  511.*] 


3.  Municipal  Corporations  (J  486*) — Build- 
ing Lines— Notice. 

In  the  establishment  of  a  building  line,  one 
who  received,  as  provided  by  New  Haven  City 
Charter  { Sp.  Laws  1899,  p.  412)  H  78-80,  no- 
tice of  the  public  hearing  and  of  the  hearing 
before  the  bureau  of  compensation  was  charge- 
able with  notice  of  the  entire  proceedings  down 
to  the  accepting  and  recording  of  the  report 
of  the  department  of  public  works. 

(Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  |f  1084-1090,  1161; 
Dec  Dig.  f  486.*] 

4.  Pleading  (S  251*)  —  Demurrer  —  Amend- 
ments— Sufficiency. 

Where  a  demurrer  to  a  complaint  for  equi- 
table relief  from  the  alleged  illegal  establish- 
ment of  a  building  line  was  sustained  on  the 
ground  that  plaintiff  lost  her  right  to  object 
to  the  assessments  by  failing  to  appeal  within 
30  days  as  provided  by  New  Haven  city  charter, . 
a  requested  amendment  "that  since  her  petition 
had  been  filed,  section  78  of  the  charter  had 
been  amended,  making  it  more  difficult  than  be- 
fore to  obtain  from  the  board  of  aldermen  any 
change  of  a  legally  established  line,"  was  prop- 
erly refused  as  it  did  not  affect  the  sufficiency 
of  the  complaint  or  the  decision  of  the  court. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  $»  734,  735;   Dec.  Dig.  {  251.*] 

Appeal  from  Superior  Court,  New  Haven 
County;    Marcus  H.  Holcomb,  Judge. 

Action  by  Fredrlcka  M.  Katsch  against 
the  City  of  New  Haven.  Judgment  for  de- 
fendant, and  plaintiff  appeals.    Affirmed. 

The  substituted  complaint  alleges  in  sub- 
stance these  facts:  The  plaintiff  Is,  and  for 
more  than  20  years  has  been,  the  owner  of 
land  In  New  Haven  bounded  northerly  on 
Irving  street  112  feet,  easterly  on  Ellsworth 
avenue  33%  feet.  The  south  and  west  bound- 
ary lines,  on  private  property,  are  of  the 
same  length,  respectively,  as  said  north  and 
east  boundary  lines.  In  1908  the  defendant 
commenced  proceedings  for  the  establishment 
of  a  building  line  on  both  sides  of  Irving 
street  On  November  1,  1909,  the  report  of 
the  bureau  of  compensation  to  the  board  of 
aldermen,  recommending  the  adoption  of  a 
15-foot  building  line  on  both  sides  of  Irving 
street,  and  assessing  the  benefits  and  dam- 
ages to  all  persons  affected,  Including  the 
plaintiff,  as  equal,  was  accepted,  and  an  or- 
der passed  and  recorded,  and  said  assess- 
ments levied  as  reported,  and  said  report  was 
afterwards  approved  by  the  mayor. 

"Said  assessment  of  benefits  and  damages 
was  never  published  in  any  of  the  daily 
newspapers  of  said  city,  and  the  plaintiff 
never  received  any  notice,  official  or  other- 
wise, from  said  city,  or  any  of  its  officers  or 
agents,  that  said  building  line  had  been 
adopted  by  the  board  of  aldermen,  or  ap- 
proved by  the  mayor  of  said  city,  or  that 
the  assessment  of  benefits  and  damages  by 
reason  of  its  adoption  had  been  reported  as 
equal,  and  the  first  information  thereof  was 
not  received  by  the  plaintiff  until  several 
months  after  the  acceptance  of  said  report 
by  the  then  mayor  of  said  city,  as  aforesaid." 

By  reason  of  the  facts  alleged  in  the  preeed- 
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lug  paragraph,  the  plaintiff  was  deprived  of 
her  right  to  appeal  to  the  superior  court 
within  the  time  limited  by  the  city  charter, 
either  from  said  assessment  of  benefits  and 
damages  or  from  the  order  adopting  said 
building  line,  or  from  the  approval  thereof 
by  the  mayor.  The  establishment  of  such 
building  line  would  confer  no  benefits  on  the 
plaintiff,  but  would  render  the  plaintiff's  said 
lot  practically  worthless.  The  board-  of 
aldermen  have  refused  the  plaintiffs  petition 
for  the  repeal  or  change  of  said  building 
line,  and  the  building  inspector  has  refused 
to  penult  the  plaintiff  to  build  a  two-story 
house  on  her  said  lot  on  account  of  said 
building  line.  The  prayer  for  relief  asks  for 
damages  in  case  it  should  be  held  that  the 
building  line  is  valid,  and  for  a  decree  de- 
claring it  void  in  case  it  should  be  held  to  be 
Invalid. 

The  defendant  demurred  to  the  substitut- 
ed complaint  upon  the  grounds  which  may 
be  stated  in  substance  as  follows:  The  com- 
plaint does  not  allege  that  the  plaintiff  did 
not  have  notice  of  the  proceedings  to  estab- 
lish the  building  line,  and  of  the  hearing  on 
the  assessment  of  benefits  and  damages,  but 
does  allege  that  the  report  of  benefits  and 
damages  was  accepted  and  recorded  In  the 
records  of  the  board  of  aldermen.  The 
plaintiff  through  her  own  fault  failed  and 
neglected  to  appeal,  by  application  to  the 
superior  court  for  relief,  from  the  order  by 
which  said  report  was  accepted  send  recorded 
and  said  assessment  made,  and  said  building 
line  established,  as  she  had  the  right  to,  by 
the  city  charter,  at  any  time  within  30  days 
after  the  time  Vhen  said  report  was  accepted 
and  said  assessment  of  benefits  and  damages 
made,  and  her  right  to  take  such  appeal  was 
in  no  way  affected  by  the  fact  that  no  notice 
was  published  In  any  newspaper,  that  such 
assessment  had  been  made,  nor  did  the  fact 
that  there  was  uo  such  publication  affect  the 
validity  of  the  establishment  of  said  building 
line.  The  trial  court  sustained  the  demurrer 
upon  the  grounds  therein  stated. 

Sections  78,  79,  and  80  of  the  city  charter 
(Special  Acts  of  1899,  pp.  412,  413,  and  414) 
provide  that,  when  the  common  council  shall 
decide  to  establish  any  building  line,  the  de- 
partment of  public  works  shall,  after  notice 
mailed  to  all  owners  residing  la  the  city, 
and  after  a  public  hearing,  cause  a  survey 
of  the  land  or  layout  of  the  public  work  to 
be  prepared,  and  an  assessment  of  benefits 
and  damages  to  be  made;  that  the  bureau  of 
compensation  shall  advertise  in  two  or  more 
dally  papers  three  times  the  time  fixed  for 
a  hearing  before  them,  and  the  subject-mat- 
ter thereof;  that  they  shall  estimate  the 
probable  expense  of  establishing  the  build- 
ing line,  shall  assess  benefits  and  damages 
for  or  against  all  persons  Interested;  that 
the  assessments  shall  be  made  of  the  excess 
of  benefits  over  damages,  if  any,  or  vice 
versa ;  that  they  shall  report  their  doings  to 


the  department  of  public  works;  and  that 
that  department  shall  report  its  doings  to  the 
common  council  (by  amendment  of  the  city 
charter  the  board  of  aldermen  now  take  the 
place  of  common  council  [Special  Acts  1901, 
p.  114]),  In  writing,  showing  a  particular  des- 
ignation of  the  land  to  be  taken  or  the  lay- 
out of  the  proposed  public  Improvement. 

The  following  Is  the  language  of  portions 
of  sections  81  and  85  of  the  city  charter: 

"Sec.  81.  Said  court  of  common  council 
may,  after  all  necessary  appropriations  have 
been  made,  accept  said  report,  and  adopt 
such  layout,  or  assessment,  or  may  modify 
the  same  as  it  may  deem  best,  and  when  such 
report  or  modification  shall  have  been  ac- 
cepted and  recorded  in  the  records  of  the 
court  of  common  council,  and  when  the  dam- 
ages shall  have  been  paid  to  the  person  whose 
property  has  been  taken  or  damaged  for  such 
public  purpose,  or  shall  have  been  deposited 
with  the  city  treasurer  to  be  paid  to  such 
person  when  he  shall  apply  for  the  same, 
then  each  of  said  assessments  shall  be  legal- 
ly deemed  to  have  been  made,  and  if  the  mat- 
ter relate  to  the  taking  of  land,  the  land  de- 
scribed In  the  order  of  said  court  of  common 
council  shall  be  and  remain  taken  and  de- 
voted to  the  public  use  for  which  it  shall 
have  been  so  designated.  Such  assessment 
shall  be  published  three  times  in  each  of 
two  or  more  daily  newspapers  published  in 
said  city,  within  one  week  after  compliance 
with  the  foregoing  provision  in  regard  to  the 
payment  of  damages,  and  after  the  report 
of  the  director  of  public  works  that  the  im- 
provements have  been  completed.  All  assess- 
ments of  benefits  shall  be  payable  immediate- 
ly after  the  last  day  of  publication  of  such 
assessments.  The  city  clerk  shall,  with  any 
such  assessment,  also  publish  the  descriptive 
part  of  the  order  of  the  court  of  common 
council  on  which  such  assessment  is  based, 
and  the  date  when  the  same  is  payable." 

"Sec.  85.  Any  party  who  shall  be  aggrieved 
by  any  order  of  the  court  of  common  council, 
making  any  such  assessment  of  benefits  or 
damages,  or  requiring  the  construction  of 
any  sidewalk,  curb,  or  gutter,  or  the  payment 
of  any  part  of  the  expense  thereof,  may 
make  written  application  for  relief  to  the 
superior  court,  to  be  held  In  and  for  New 
Haven  county:  Provided,  however,  that  he 
shall  cause  a  copy  of  said  application  to  be 
served  upon  the  city  clerk  within  thirty  days 
after  the  doing  of  the  act  complained  of.  * 
Said  court  may,  by  a  committee  or  other- 
wise, Inquire  into  the  allegations  of  Bucb  ap- 
plication, and  may  confirm,  annul,  or  modify 
the  assessment  or  other  action  therein  com- 
plained of,  or  make  such  order  In  the  prem- 
ises as  equity  may  require,  and  may  allow 
costs  to  either  or  neither  party  at  its  discre- 
tion; and  said  court  may  Inquire  into  the 
validity  of  all  the  proceedings  upon  which 
said  assessments  or  other  action  Is  based. 
No  land  taken  as  aforesaid  shall  be  occupied 
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by  the  city  until  the  time  for  taking  appeals 
shall  hare  expired,  and  until  all  appeals  have 
been  finally  disposed  of." 

Eliot  Watrous,  of  New  Haven,  for  appel- 
lant Charles  Kleiner  and  Henry  H.  Town- 
sbend,  both  of  New  Haven,  for  appellee. 

HALLs  a  J.  (after  stating  the  facts  as 
above).  The  principal  questions  discussed 
before  us  were  whether  the  plaintiff  was  en- 
titled to  the  notice  by  publication  In  the 
newspapers,  provided  for  in  section  81  of  the 
city  charter,  as  affecting  her  right  of  ap- 
peal given  by  section  85;  and,  If  so,  whether 
the  failure  of  the  defendant  to  publish  such 
notice  rendered  the  proceedings  for  estab- 
lishment of  the  building  line  void.  Section 
85  gives  the  right  of  appeal  to  any  one  ag- 
grieved by  the  order  of  the  common  council 
(board  of  aldermen)  making  the  assessment 
"within  thirty  days  after  the  doing  of  the 
act  complained  of."  The  act  by  which  the 
plaintiff  was  aggrieved  was  the  establish- 
ment of  the  building  line,  without  awarding 
damages  to  the  plaintiff. 

[1]  Since,  by  the  acceptance  and  approval 
of  the  report  of  the  bureau  of  compensation 
and  the  department  of  public  works,  the  ben- 
efits and  damages  were  assessed  as  equal, 
and  there  were  therefore  no  damages  to  be 
paid,  the  act  of  making  the  assessment  and 
adopting  the  building  line  and  devoting  the 
plaintiffs  property  to  the  designated  public 
use  was  by  the  language  of  section  81  fully 
completed  when  the  report  of  the  department 
of  public  works  was  accepted  and  recorded 
in  the  records  of  the  board  of  aldermen,  and 
the  time  within  which  an  appeal  could  be 
taken  began  to  run  then,  and  was  limited 
to  80  days  from  that  time.  The  publications 
in  the  newspapers,  provided  for  in  section 
81,  formed  no  part  of  the  making  and  com- 
pleting of  the  assessments  and  the  establish- 
ing of  the  building  line.  By  the  express  pro- 
visions of  the  charter,  the  assessments  were 
completed  and  the  building  line  established 
when  the  report  of  the  department  of  public 
works  was  accepted  and  recorded  and  the 
damages  paid,  If  there  were  any  damages  to 
be  paid.  The  publications  In  the  newspapers 
were,  by  the  language  of  section  81,  not  to 
be  made  until  after  the  assessments  were 
thus  legally  completed  and  the  building  line 
so  established.  Again,  as  the  charter  does 
not  expressly  provide  for  the  publication  of 
but  one  notice,  which  was  to  be  published 
within  one  week  after  compliance  with  the 
provision  In  regard  to  the  payment  of  dam- 
ages, and  after  the  report  of  the  director  of 
public  works  that  the  improvements  "have 
been  completed,"  it  is  not  clear  when  that 
notice  was  to  be  published  when  the  work 
was  not  completed  until  more  than  one  week 
after  compliance  with  the  provision  in  regard 
to  the  payment  of  damages. 

But  whether  section  81  provided  for  the 
publication  of  only  one  notice,  or  of  two 


notices,  one  of  which  was  to  be  made  within 
one  week  from  the  time  the  damages  had 
been  paid,  and  the  other  after  the  public 
work  had  been  completed,  they  were  not  no- 
tices which  Interested  parties  were  entitled 
to  receive  as  affecting  their  right  of  appeal. 
Such  notice  or  notices  are  In  no  way  referred 
to  in  the  provision  of  section  86  fixing  the 
time  when  an  appeal  may  be  taken.  They 
seem  to  have  been  Intended  to  be  published 
only  in  cases  where,  by  the  assessment,  dam- 
ages were  awarded  or  benefits  were  required 
to  be  paid,  and  as  notices  to  persons  inter- 
ested that  the  damages  awarded  them  had 
been  paid  in  the  manner  provided  In  section 
81,  and  as  notices  to  persons  who  had  not 
paid  the  benefits  assessed  against  them  that 
such  benefits  were  due  and  payable.  The 
publication  of  such  notice  or  notices  was 
undoubtedly  omitted  in  the  present  case  be- 
cause by  the  assessment  adopted  no  damages 
or  benefits  were  to  be  paid,  and  it  could  not 
therefore  properly  be  said  that  the  damages 
had  been  paid,  or  that  the  benefits  had  be- 
come payable.  Section  81  makes  no  provi- 
sion for  such  publication,  within  one  week 
after  the  assessment  la  completed,  In  cases 
where  there  are  no  damages  or  benefits  to  be 
paid. 

[2]  But  it  is  claimed  that  If  these  publica- 
tions were  only  notices  that  damages  had 
been  paid,  in  the  manner  provided  in  section 
81,  or  that  benefits  were  payable,  that  the 
proceedings  for  the  assessment  of  damages 
and  the  establishment  of  a  building  line 
were  void  because  in  that  case  property  own- 
ers received  no  notice  of  the  assessment,  and 
therefore  no  opportunity  to  be  fully  heard 
by  an  appeal  to  the  superior  court,  as  the 
charter  contemplated  they  might  be  heard, 
upon  the  question  of  the  assessment  made. 
This  claim  cannot  be  sustained.  In  the  ab- 
sence of  any  averment  to  the  contrary,  we 
must  assume  that  the  plaintiff  received  the 
notice  provided  in  sections  78  and  79  of  the 
charter  of  the  public  hearing  regarding  the 
establishment  of  the  building  line,  and  notice 
of  the  hearing  before  the  bureau  of  compen- 
sation as  to  the  assessment  of  benefits  and 
damages,  provided  for  in  section  80.  Keat- 
ing v.  MacDonald,  7?  Conn.  125,  130,  46  Atl. 
871;  State  v.  Main,  69  Conn.  123,  140,  37 
Atl.  80,  36  L.  R.  A  623,  61  Am.  St  Rep.  30; 
Atwater  v.  O'Reilly,  81  Conn.  367,  71  Atl. 
505. 

[3]  Having  been  notified  of  the  Inception 
of  tiie  assessment  proceedings  and  of  the 
hearing  before  the  bureau  of  compensation, 
the  plaintiff  became  chargeable  with  notice 
of  the  entire  proceedings  from  the  time  of 
the  reference  to  the  board  of  compensation 
for  the  purpose  of  ascertaining  benefits  and 
damages  to  the  time  the  report  of  the  de- 
partment of  public  works  was  finally  accept- 
ed and  ordered  to  be  recorded.  The  entire 
matter  was  in  contemplation  of  law,  one 
proceeding  of  each  step  in  which  the  plain- 
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tiff  was  not  entitled  to  receive  a  new  notice 
in  order  to  render  the  proceedings  valid,  un- 
less such  new  notice  was  required  by  the 
provisions  of  the  charter.  Fair  Haven  &  W. 
It.  Co.  v.  New  Haven,  75  Conn.  442,  454,  53 
Atl.  960;  Gilbert  v.  City  of  New  Haven,  39 
Conn.  467,  472. 

The  facts  averred  in  the  complaint  fall  to 
show  either  that  the  plaintiff  lost  her  right 
of  appeal  by  reason  of  the  failure  to  make 
the  publications  provided  in  section  81  or 
that  the  proceedings  became  invalid  by  rea- 
son of  such  failure.  The  plaintiff  was  not 
prejudiced  By  the  decision  of  the  court  upon 
the  defendant's  motion  to  state  in  two  counts 
what  was  claimed  to  be  two  causes  of  action. 
In  the  substituted  complaint  containing  but 
one  count,  she  was  permitted  to  make  the 
two  desired  prayers  for  relief  based  upon 
the  defendant's  failure  to  make  the  publica- 
tions described  In  section  81. 

[4]  After  the  trial  court  had  sustained  the 
demurrer  to  the  complaint,  the  plaintiff  ask- 
ed leave  to  amend  the  complaint  by  alleging, 
in  substance,  that  since  her  petition  for  a 
change  in  said  building  line,  as  described  in 
the  complaint,  section  78  of  the  city  charter 
had  been  amended  making  it  more  difficult 
than  before  to  obtain  from  the  board  of 
aldermen  any  change  of  a  legally  established 
line.  The  court  properly  refused  to  permit 
the  amendment  upon  the  ground  that  such 
amendment  could  not  affect  the  sufficiency 
of  the  complaint  or  the  decision  of  the  court 
upon  the  demurrer. 

There  Is  no  error.  The  other  Judges  con- 
curred. 


ABBOTT  v.  LEE. 

(Supreme  Court  of  Errors  of  Connecticut.    Dec. 

19,  1912.) 

1.  Bbokebs  (§  60*) — Compensation— Right 
to. 

To  entitle  a  real  estate  broker  to  compensa- 
tion wbere  an  actual  sale  was  not  consummated, 
he  is  required  to  show  that  he  produced  a  pur- 
chaser ready,  able,  and  willing  to  buy  the  prop- 
erty in  accordance  with  the  terms  of  the  owner. 
(EM.  Note. — For  other  cases,  see  Brokers, 
Cent.  Dig.  |  91 ;    Dec.  Dig.  i  60.*] 

2.  Evidence  (I  441*)— Bbokebs  (|  54*)— Docu- 
mentaby  evidence  —  parol  evidence 
Role. 

Where  a  real  estate  broker  prepared  a 
written  memorandum  of  an  acreement  to  sell, 
which  was  signed  by  his  principal,  the  descrip- 
tion in  such  memorandum  superseded  the  prin- 
cipal's statements  of  opinion  as  to  the  length 
of  the  shore  line  of  the  property,  and  could  not 
be  contradicted  by  proof  of  oral  representations, 
and  to  recover  the  commissions  the  broker  must 
produce  a  purchaser  able,  willing,  and  ready  to 
purchase  the  property  as  described. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  ||  1718. 1723-1763. 1765-1845.  2030- 
2047;  Dec.  Dig.  |  441;*  Brokers,  Cent.  Dig.  }| 
75-81;   Dec.  Dig.  |  54.*] 

3.  Evidence  (if  207,  246*)— Admibsio.nb— Ad- 
missions of  Counsel. 

In  an  action  by  a  real  estate  broker  to  re- 
cover commissions,  statements  by  the  broker's  i 


counsel  to  the  court  at  the  trial  are  binding  on 
plaintiff  as  evidence  of  the  facts  so  stated. 

[EM.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  |{  707-712,  945-949 ;  Dec.  Dig.  ff 
207,  246.*] 

4.  Bbokebs  (|  63*)— Commissions— Dutt  of 

Pbincipal. 

Where  a  vendor  of  land  signed,  at  the  re- 
quest of  the  broker,  a  memorandum  describing 
the  property  to  be  sold  and  refused  to  sign  a 
contract  varying  that  description,  he  waa  not 
bound  to  prepare  and  present  another  contract 
which  he  would  sign ;  the  memorandum  afford- 
ing the  broker  sufficient  description. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent  Dig.  ||  79,  81,  94-96;   Dec.  Dig.  |  63.*] 

Appeal  from  Superior  Court,  Fairfield 
County;    Lucien  F.  Burpee,  Judge. 

Action  by  G.  Harry  Abbott  against  Joseph 
P.  Lee.  From  Judgment  for  plaintiff,  de- 
fendant appeals.    Reversed  and  remanded. 

The  complaint  alleges  that  on  or  about  the 
23d  of  December,  1909,  the  defendant  em- 
ployed the  plaintiff  to  procure  a  purchaser 
for  a  certain  tract  of  land  consisting  of  37 
acres,  more  or  less,  with  the  buildings  there- 
on standing,  situated  on  Sasco  Hill,  In  Fair- 
field, and  promised  to  pay  him  therefor 
$1,650;  that  the  plaintiff  procured  such  pur- 
chaser ready  and  willing  to  buy  upon  the 
terms  prescribed  by  the  defendant ;  and  that 
the  defendant  has  refused  to  pay  the  plain- 
tiff said  sum. 

The  trial  court  has  found  these  facts: 

Prior  to  1909  the  plaintiff,  a  real  estate 
broker,  was  informed  by  one  Poillon  that  he 
would  like  to  buy  some  property  on  the  shore 
of  Long  Island  Sound,  In  the  vicinity  of 
Stamford.  Having  learned  that  the  defend- 
ant and  his  three  sisters  were  the  owners 
of  such  property,  and  desired  to  sell  the 
same,  the  plaintiff  visited  said  premises,  in 
company  with  Mr.  Poillon's  wife  and  daugh- 
ter, and  they  were  shown  over  the  property 
by  one  of  the  defendant's  sisters ;  the  defend- 
ant himself  not  being  at  home.  On  the  same 
evening  the  defendant  informed  the  plaintiff 
that  he  and  his  sisters  would  sell  the  prop- 
erty for  $36,000,  and  authorized  the  plaintiff 
to  sell  it  at  that  price,  and  promised  to  pay 
him  therefor  a  commission  of  5  per  cent. 
Two  or  three  days  later  the  plaintiff  visited 
the  property  with  Poillon  and  others,  and 
met  the  defendant,  and  the  defendant  pointed 
out  to  them  certain  objects  indicating  ap- 
proximately the  limits  of  the  shore  front, 
and  in  response  to  a  question  by  Poillon 
stated  that  the  length  of  the  shore  line  was 
between  1,400  and  1,500  feet,  and  two  days 
later  Mr.  Poillon  told  the  plaintiff  that  he 
would  accept  the  defendant's  terms  and  buy 
the  property,  and  that  he  might  close  the 
bargain  with  the  defendant  accordingly. 

The  finding  of  facts  states  that  "at  this 
time  Mr.  Poillon  was  ready,  willing,  and 
able  to  buy  the  defendant's  property  upon 
the  terms  fixed  by  the  defendant,  and  had 
the  means  at  bis  command  for  that  pur- 
pose." and  that  he  so  notified  tbe  defendant. 
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but  that  "the  defendant  then  refused. to  sell 
tlie  property  upon  said  terms,  stating  that 
bis  sisters  were  unwilling  to  sell  the  dwell- 
ing house  and  the  home  lot  containing  about 
one  acre."  A  short  time  afterwards  the  de- 
fendant told  the  plaintiff  to  tell  Poillon  that 
be  would  allow  a  reduction  of  $2,000  from 
the  original  price  of  $35,000,  and  retain  the 
dwelling  house  and  home  lot,  and  this  prop- 
osition was  presented  by  plaintiff  to  Poillon, 
and  accepted  by  the  latter,  and  the  plaintiff 
at  once  informed  the  defendant  of  such  ac- 
ceptance, and  It  was  then  agreed  between 
the  plaintiff  and  the  defendant  that  the  for- 
mer should  receive  $1,500  for  selling  the 
property  for  said  price,  and  Ihe  defendant 
agreed  to  pay  the  same.  On  the  23d  of 
December,  1909,  the  plaintiff  wrote,  and  the 
defendant  and  his  sisters  signed,  Plaintiff's 
Exhibit  A,  which  reads  ■  as  follows:  "Re- 
ceived from  G.  Harry  Abbott,  agent,  the  sum 
of  fifty  ($50.00)  dollars,  to  bind  agreement 
to  sell  to  J.  E.  Poillon  all  that  certain  tract 
or  tracts  of  lands,  located  on  Sasco  Hill  (so 
called),  in  the  town  of  Fairfield,  county  of 
Fairfield,  state  of  Connecticut,  comprising 
thirty-seven  (37)  acres  more  or  less,  as  de- 
scribed in  deeds  as  follows:  Eliza  M.  Jen- 
nings to  Patrick  Lee,  dated  April  5,  1888, 
recorded  Vol.  65,  page  411;  Ebenezer  Burr 
and  wife,  recorded  July  18th,  1893,  "Vol.  67, 
page  594;  Charles  Jennings,  Adm.,  to  Patrick 
Lee,  recorded  November  1st,  1898,  Vol.  69, 
page  95;  except  for  house  standing  thereupon, 
and  one  (1)  acre  of  ground.  It  is  understood 
that  the  purchase  price  is  thirty-three  thou- 
sand ($33,000)  dollars,  payable  ($2,500.00)  on 
signing  of  contract  Ten  thousand,  five  hun- 
dred dollars  and  a  mortgage  for  $20,000.00 
at  5  per  cent  per  annum  upon  delivery  of 
deed  oh  April  1st  1910."  The  plaintiff  show- 
ed this  paper  to  Poillon,  who  then  gave  the 
plaintiff  $500  in  part  payment  of  the  pur- 
chase price  required  by  the  terms  of  said 
writing,  "and  to  make  the  contract  binding," 
which  sum  is  still  kept  by  the  plaintiff,  ex- 
cept that  he  gave  his  own  check  to  the  de- 
fendant for  $50  as  above  indicated.  In  Jan- 
uary, 1910,  Mr.  Poillon  prepared  a  written 
contract  (Plaintiff's  Exhibit  E)  which  pro- 
vided that  the  defendant  agreed  to  sell  to 
Poillon,  and  the  latter  agreed  to  purchase, 
for  $33,000  the  premises  described  as  con- 
taining thirty-seven  acres,  more  or  less,  with 
the  buildings  thereon,  excepting  one  acre  of 
land  with  the  buildings  thereon,  and  fur- 
ther described  by  the  boundaries,  supposed 
to  be  in  accordance  with  those  described  in 
the  three  deeds  referred  to  in  Exhibit  A,  the 
southwesterly  boundary  being  described  in 
said  Exhibit  E  as  "the  waters  of  Long  Is- 
land. Sound  at  high-water  mark,"  and  the 
westerly  by  "Mill  river  so  called."  Added 
to  such  description  in  Exhibit  E  was  the  fol- 
lowing language,  not  contained  in  the  deeds 
referred  to  in  Exhibit  A:  "Together  with  all 
shore  and  riparian  rights  in  said  Sound  and 


river.  It  being  expressly  agreed  and*  war- 
ranted that  the  shore  line  on  said  Long  Is- 
land Sound  shall  not  be  less  than  fourteen 
hundred  and  fifty  (1,450)  feet  in  length 
*  *  * "  No  length  of  the  shore  line,  by 
number  of  feet,  was  given  in  the  deeds  re- 
ferred to  in  Exhibit  A.  The  defendant  re- 
fused to  sign  Exhibit  E.  No  contract,  other 
than  Exhibit  A,  embodying  any  change  in 
the  language  of  Exhibit  E,  was  ever  sub- 
mitted to  Mr.  Poillon,  and  no  sale  of  the 
property  to  Poillon  was  made. 

The  finding  of  facts  contains  these  para- 
graphs: 

"(30)  The  defendant  did  not  offer  or  make 
any  attempt  in  any  way  to  carry  out  the 
agreement  for  the  sale  of  his  property  made 
by  him  on  December  23,  1909. 

"(31)  Mr.  Poillon  was  ready,  willing,  and 
able  at  all  times  to  fulfill  his  part  of  the 
agreement  Exhibit  A,  and  on  several  occa- 
sions between  December  23,  1909,  and  April 
1,  1910,  be  made  efforts  to  communicate  with 
the  defendant  and  to  Induce  him  to  make 
the  contract  for  sale  and  execute  the  deed 
mentioned  in  Exhibit  A,'  and  complete  the 
transfer  of  "the  property,  but  without  suc- 
cess. 

"(32)  The  defendant  refused  and  neglected 
to  make  any  contract  for  sale  of  the  prop- 
erty and  to  make  any  conveyance  thereof  to 
Mr.  Poillon,  and  it  was  his  fault  that  the 
sale  was  not  consummated." 

"(34)  It  did  not  appear  how  long  the  shore 
line  or  shore  front  of  this  property  is,  and 
no  evidence  was  offered  to  show  that  the 
description  of  the  land  contained  in  Exhibit 
E  is  not  a  correct  description  of  the  land 
referred  to  in  Exhibit  A." 

Upon  the  facts  found  the  trial  court  ren- 
dered Judgment  for  the  plaintiff  for  $1,713.25. 
The  defendant  excepted  to  the  finding  as 
made  in  paragraphs  30,  31,  32,  and  34,  and 
also  as  made  in  other  paragraphs  of  the 
finding,  and  asked  for  a  correction  thereof. 
The  evidence  respecting  the  facts  so  found 
is  certified  to  this  court. 

Robert  E.  De  Forest  and  Thomas  M.  Cul- 
linan,  both  of  Bridgeport,  for  appellant. 
Robert  H.  Fosdick,  of  Stamford,  for  appellee. 

HALL,  C.  3.  (after  stating  the  facts  as 
above).  [1]  To  entitle  the  plaintiff  to  re- 
cover, he  was  required  to  prove  the  aver- 
ment of  his  complaint  that  be  procured  a 
"purchaser  ready  and  willing  to  buy  upon  the 
terms  prescribed  by  tbe  defendant"  To  do 
this  In  tbe  present  case  he  was  required  to 
prove  that  Poillon  was  ready  and  willing  to 
accept  a  conveyance  of  the  property,  and  to 
pay  tbe  agreed  price  for  it  in  accordance 
with  the  terms  fixed  by  the  defendant,  or 
that  Poillon  was  ready  and  willing  to  en- 
ter into  an  enforceable  contract  to  do  so. 
Leete  v.  Norton,  43  Conn.  226;  Schlegal  v. 
Allerton,  65  Conn.  260,  32  Atl.  363;  Clark  v. 
Thompson,  75  Conn.  161,  52  AtL  720.     It  is 
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conceded  that  the  conveyance  was  to  be  by 
warranty  deed.  The  complaint  does .  not 
properly  describe  the  property  to  be  conveyed 
or  the  sum  to  be  paid  to  the  plaintiff.  By 
the  final  agreement  the  dwelling  house  and 
one  acre  of  land  was  to  be  excepted  from  the 
property  first  proposed  to  be  sold,  and  the 
sum  to  be  paid  the  plaintiff  was  fixed  at 
$1,500. 

[2]  The  only  property  which  the  plaintiff 
was  finally  authorized  by  the  defendant  and 
his  sisters  to  sell  was  that  described  in  the 
deeds  referred  to  in  Exhibit  A,  an  instru- 
ment which  was  prepared  by  the  plaintiff 
himself,  was  signed  by  the  defendant  and 
his  sisters,  and  was  also  shown  to  Mr.  Poll- 
Ion.  It  is  expressly  stated  in  Exhibit  A  that 
the  "tract  or  tracts  of  land  to  be  sold  to  Mr. 
Poillon"  (excepting  the  house  and  one  acre 
of  land)  were  "as  described  in  deeds  as  fol- 
lows." Following  this  statement  in  Exhibit 
A  are  the  names  of  the  parties  to  said  deeds, 
their  respective  dates,  and  the  volumes  and 
pages  where  they  are  recorded.  From  this 
language  of  Exhibit  A  the  plaintiff,  as  well 
as  Poillon,  to  whom  it  was  shown,  were 
clearly  informed  just  what  property  was  to 
be  conveyed  by  the  defendant  and  his  sisters, 
and  how  the  "tract  or  tracts"  to  be  conveyed 
were  to  be  described  in  the  deed  of  con- 
veyance. 

In  view  of  this  language  of  Exhibit  A,  the 
defendant,  unless  he  has  modified  the  terms 
of  Exhibit  A,  was  not  required,  either  by  any 
agreement  with  the  plaintiff  or  with  Poillon, 
to  execute  any  contract  to  sell,  or  any  deed 
of  conveyance  to  Poillon,  containing  any 
materially  different  description  of  the  prop- 
erty or  rights  conveyed  or  to  be  conveyed 
from  those  described  In  Exhibit  A,  and  the 
deeds  therein  referred  to,  or  to  execute  any 
contract  or  deed  agreeing  to  warrant  any 
title  to  any  property  or  right,  not  included 
in  the  descriptions  of  property  and  rights 
contained  in  Exhibit  A,  or  In  said  described 
deeds. 

But  the  plaintiff  claims  that  the  descrip- 
tion of  the  property  to  be  conveyed,  as  con- 
tained in  Exhibit  A,  was  modified  and  chang- 
ed by  the  statement  of  the  defendant,  as 
found  to  have  been  made  to  Poillon,  and  In 
the  presence  of  the  plaintiff,  that  the  length 
of  the  shore  line  was  between  1,400  and 
1,500  feet  But  this  was  not  a  statement 
that  it  was  1,450  feet  long.  That  it  was 
over  1,400  and  less  than  1,450  feet  long  would 
have  been  consistent  with  such  statement, 
and  proof  that  such  statement  was  made  be- 
fore the  defendant  and  his  sisters  had  signed 
the  writing  (Exhibit  A),  and  In  which  pre- 
vious negotiations  are  presumed  to  have  been 
merged,  was  Inadmissible  to  alter  the  writ- 
ing; and,  furthermore,  it  is  perfectly  ap- 
parent that  such  statement  was  as  the  trial 
court  ruled  but  the  expression  of  an  opinion 
by  the  defendant 

[S]  Regarding  the  questions  of  the  willing- 


ness of  Poillon  to  contract  to  purchase  the 
property  in  question,  or  to  accept  a  deed  of 
the  same  in  accordance  with  the  terms  of 
Exhibit  A,  and  of  the  defendant's  unwilling- 
ness to  make  such  a  contract,  or  to  execute 
such  a  deed,  which  questions  the  trial  court 
decided  adversely  to  the  defendant  in  par- 
agraphs 31  and  32  of  the  finding,  there  seems 
to  have  been  no  conflict  of  evidence.  Poillon 
never  signed  or  offered  to  sign  Exhibit  A 
The  plaintiff  testified  that  the  $500  paid  to 
him  after  Exhibit  A  was  signed  was  to  be 
paid  to  the  defendant  "upon  the  signing  of 
the  contract"  and  that  it  was  not  paid  to 
the  defendant  because  the  contract  was  never 
signed.  We  find  no  evldence.that  Poillon  was 
willing  to  sign  any  other  contract  to  pur- 
chase the  property  than  Exhibit  E,  or  that 
he  was  ever  willing  to  accept  a  deed  of  the 
property  which  did  not  contain  a  warranty 
that  the  length  of  the  shore  line  was  1,450 
feet  The  plaintiff  testified  that  the  property 
he  was  negotiating  to  sell  was  the  property 
as  described  in  the  deeds  named  in  Exhibit 
A.  Poillon  as  a  witness  for  the  plaintiff  tes- 
tified that  the  basis  upon  which  he  calculated 
to  buy  the  property  was  the  memorandum 
Exhibit  A,  and  the  representations  made  by 
defendant  as  to  the  length  of  the  shore  line; 
that  the  memorandum,  Exhibit  A,  was  shown 
but  that  he  was  buying  it  upon  representa- 
tions; and  that  the  negotiations  terminat- 
ed because  the  defendant  would  not  sign  the 
contract  (Exhibit  E). 

The  position  of  the  plaintiff  and  his  claim 
as  to  the  evidence  is  made  quite  clear  by  the 
following  statements  of  his  own  counsel  made 
to  the  trial  court  during  the  trial : 

"The  Court:  •  •  •  But  Mr.  Poillon 
hasn't  testified  that  he  Is  ready  to  take  the 
land  described  In  those  three  deeds  [the 
deeds  named  in  Exhibit  A]. 

"Mr.  Fosdlck :    No,  your  honor. 

"The  Court:  And  I  infer  that  he  Isn't,  la 
he? 

"Mr.  Fosdlck :  He  is  not  He  stated  that 
he  is  not  He  stated  that  be  was  willing 
to  take  the  land  described  in  these  three 
deeds  in  connection  with  the  representations 
which  had  been  made  by  Mr.  Lee  to  him  re-, 
gardlng  the  distance  along  the  shore.     *    •     • 

"The  Court:  The  question  is,  Have  you 
got  a  purchaser  ready  to  buy  that  land? 

"Mr.  Fosdlck:  The  evidence  la  we  have. 
He  testified  he  was — 

"The  Court :    What  land? 

"Mr.  Fosdlck:  The  land  described  In 
these  deeds  with  1,450  feet  of  shore 
front    •    •    • 

"The  Court:  Do  you  also  claim  that  the 
statements  made  In  regard  to  the  shore  front 
were  untrue?    •    •    * 

"Mr.  Fosdlck:     Certainly. 

"The  Court :  And  that  is  the  reason  why 
Mr.  Poillon  has  not  gone  ahead  with  the 
contract? 

"Mr.  Fosdlck:     Certainly,  he  hasn't  got 
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anything  like  the  shore  front  that  he  repre- 
sented. 

"The  Court:  Then  the  court  is  at  liberty 
to  interpret  the  testimony  given,  as  meaning 
that  Mr.  Poillon  has  not  found  the  quantity 
of  land  there  he  expected? 

"Mr.  Fosdick:    That  is  precisely  It 

"The  Court:  Therefore  he  is  not  willing 
and  ready  to  buy  the  land  described  In  those 
deeds  (the  deeds  named  in  Exhibit  A)  with- 
out any  reference  to  outside  statements? 

"Mr.  Fosdick:  Oh,  he  never  was  willing 
to  buy  the  land  described  In  those  deeds,  un- 
less a  survey  showed  that  the  distance  along 
the  shore  was  equal  to  that  which  was  rep- 
resented the  man  owned. 

"The  Court:  And  the  survey  doesn't  show 
that? 

"Mr.  Fosdick:  Certainly  not;  doesn't  show 
It" 

Even  If  the  court  was  not  bound  to  accept 
these  statements  of  counsel  as  conclusive  up- 
on the  questions  of  fact  to  which  they  re- 
lated, yet  as  admissions  of  a  duly  authorized 
attorney,  made  to  the  court  during  the  trial 
of  a  case,  they  were  to  be  treated  as  admis- 
sions of  his  client  the  plaintiff,  and  were 
to  be  considered  as  In  the  nature  of  evidence 
of  the  facts  so  admitted.  Oliver  v.  Bennett 
65  N.  Y.  559;  Wilson  v.  Spring,  64  111.  14; 
Marsh  v.  Mitchell,  26  N.  J.  Eq.  497 ;  Perry  ▼. 
Simpson  Water  Proof  Co.,  40  Conn.  316;  1 
Oreenleaf  on  Evidence,  f  186 

[4]  After  .refusing  to  sign  Exhibit  B,  the 
defendant  was  not  required  to  prepare  and 
present  another  contract  which  he  would 
sign.  The  contract  or  conveyance  which  he 
was  willing  to  sign  was  sufficiently  stated  In 
Exhibit  A,  and  the  burden  rested  upon  the 
plaintiff  to  prove  that  he  had  procured  a 
purchaser  ready  to  sign  a  contract  to  buy 
the  property  or  to  accept  a  deed  of  it  upon 
the  terms  there  stated.  The  evidence  clearly 
shows  that  the  purchaser  procured  was  only 
willing  to  sign  a  contract  or  accept  a  deed 
which  contained  a  materially  different  de- 
scription of  the  property  to  be  conveyed 
from  that  conveyed  in  Exhibit  A,  and  which 
Imposed  upon  the  defendant  an  obligation  of 
warranting  the  length  of  the  shore  line  to  be 
1,450  feet  which  was  not  contained  in  Ex- 
hibit A,  and  which  he  had  never  agreed  to 
assume.  The  court  erred  In  finding  the  facts 
as  stated  in  paragraphs  81  and  32  of  the 
finding,  as  they  were  not  supported  by  the 
evidence,  and  in  not  finding  the  fact  which 
was  proved,  that  the  plaintiff  failed  to  pro- 
cure a  person  who  was  willing  to  purchase 
the  property  In  accordance  with  the  terms 
upon  which  the  plaintiff  was  authorized  to 
sell  It 

As  there  must  be  a  new  trial,  It  Is  un- 
necessary to  consider  other  claimed  errors. 

There  Is  error,  and  a  new  trial  is  granted. 
The  other  Judges  concur. 


MATHEWS  et  aL  v.  LIVINGSTON  et  nx. 

(Supreme  Court  of  Errors  of  Connecticut 

Dec.  19,  1912.) 

1.  Innkeepers  (|  8*)— Landlord  and  Ten- 
ant (|  1*)  —  Relation  —  Tenant  and 
Lodges. 

There  is  a  substantial  distinction  between 
a  tenant  and  a  lodger,  since  a  tenant  may 
maintain  ejectment  quare  clausum  fregit  and 
trespass,  while  the  lodger  may  not. 

[Ed.  Note.— For  other  cases,  see  Innkeepers, 
Cent.  Dig.  §§  12-13 :  Dec.  Dig.  g  8;*  Landlord 
and  Tenant,  Cent.  Dig.  §  1 ;   Dec  Dig.  i  1.*] 

2.  Innkeepers  (I  13*)— Landlord  and  Ten- 
ant (g  246*)— Landlord's  Lien  — Acts  of 
Lodgers. 

A  landlord  has  a  lien  upon  the  goods  of  a 
lodger,  but  has  no  lien  upon  those  of  a  tenant 
[Ed.  Note.— For  other  cases,  see  Innkeepers, 
Cent.  Dig.  §§  42-46 ;  Dec.  Dig.  J  13  ;•  Land- 
lord and  Tenant  Cent  Dig.  gg  991-1002 ;  Dec. 
Dig.  |  246.*] 

8.  Innkeepers  (§  8*)— Landlord  and  Ten- 
ant (|  1*)—  Relation.  < 

The  relation  established  by  the  hiring  of 
rooms  in  another's  house  depends  upon  the 
terms  of  the  contract  as  interpreted  in  view  of 
the  surrounding  circumstances  showing  the  in- 
tention of  the  parties. 

[Ed.  Note.— For  other  cases,  see  Innkeepers, 
Cent  Dig.  gg  12,  13;  Dec.  Dig.  §  8:*  Land- 
lord and  Tenant  Cent  Dig.  g  1;    Dec.  Dig. 

4.  Innkeepers  (I  8*)— Landlord  and  Ten- 
ant (§  1*)  —  Relation  —  "Lodger"  and 
"Tenant"  Distinguished. 

Ordinarily  the  landlord  supplies  a  lodger 
with  furnished  rooms,  the  care  and  occupation 
of  which  the  landlord  has,  the  lodger  merely 
having  the  use  of  rooms  without  the  exclusive 
possession,  while  the  tenant  has  exclusive  pos- 
session. 

[Ed.  Note.— For  other  cases,  see  Innkeepers, 
Cent  Dig.  §g  12,  18 ;  Dec.  Dig.  §  8  ;*  Land- 
lord and  Tenant  Cent  Dig  I  1;    Dec.  Dig. 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  5,  pp.  4226-4227;  vol.  8,  pp.  6904- 
6905.] 

5.  Innkeepers  (g  8*)— Landlord  and  Ten- 
ant (§  18*)— Relation. 

If  the  hirer  of  rooms  in  a  lodging  bouse 
has  exclusive  possession,  and  the  keeper  retains 
no  control,  in  the  absence  of  contract  or  cir- 
cumstances indicating  a  contrary  intention,  the 
law  will  presume  that  it  was  the  intention  to 
create  the  relation  of  landlord  and  tenant  and 
not  that  of  lodger. 

[Ed.  Note.— For  other  cases,  see  Innkeepers, 
Cent.  Dig.  §g  12,  13;    Dec.  Dig.  {  8;*    Land- 
lord and  Tenant  Cent  Dig,  ""   ' 
Dig.  |  18.*] 

6.  Innkeepers  (g  8*)— Landlord  and  Ten- 
ant (|  18*)— Relation. 

That  the  care  of  rooms  rented  was  taken 
by  the  hirer  who  procured  her  own  board  and 
furniture,  and  that  the  price  charged  was  at 
the  rate  made  to  a  tenant  rather  than  a  lodg- 
er, and  the  receipt  read  "for  rent,"  tended  to 
show  that  the  relation  of  tenant  and  not  of 
lodger,  existed. 

[Ed.  Note.— For  other  cases,  see  Innkeepers, 
Cent.  Dig.  gg  12,  13;  Dec  Dig.  g  8;*  Land- 
lord and  Tenant  Cent  Dig.  gg  45-48;  Dec. 
Dig.  g  18.*] 

7.  Appeal  and  Error  (g  1068*)— Review— 
Harmless  Euros— Instructions. 

In  an  action  for  damages  for  the  dispos- 
session   of    plaintiff    from    two    rooms    rented. 


45-48;    Dec 


•For  other  cases  see  same  toplo  and  section  NUMBER  In  Dec.  Dig.  *  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indue* 
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and  the  conversion  of  certain  goods,  an  instruc- 
tion that  if  either  party  regarded  plaintiff  as  a 
tenant,  "and  was  justified  by  the  evidence"  in 
so  doing,  the  relation  of  tenant  attached  and 
a  lien  could  not  exist,  was  not  reversible  error, 
where  the  jury,  on  undisputed  facts,  were  justi- 
fied in  finding  the  relation  of  landlord  and  ten- 
ant to  exist,  even  though,  without  the  quoted 
provision,  the  instruction  might  have  been  un- 
derstood as  making  the  finding  of  the  relation 
of  landlord  and  tenant  depend  upon  the  opin- 
ion of  one  of  the  parties. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §  4526;    Dec.  Dig.  §  1068.*] 

8.  Assault  and  Batteby  (|  7*)— Civil  Lia- 
bility—Use or  Force. 

A  landlord  was  not  entitled  to  use  more 
force  than  was  reasonably  necessary  to  prevent 
the  removal  of  property  on  which  he  bad  a 
lodger's  lien  from  the  house. 

[Ed.  Note.— For  other  cases,  see  Assault  and 
Battery,  Cent.  Dig.  {  4;   Dec.  Dig.  8  7.*] 

9.  Appeal  and  Ebbob  (|  1068*)— Beview— 
Harmless  Ebbor— Failure  to  Instruct. 

Failure  to  instruct  that,  In  attempting  to 
enforce  a  lodger's  lien,  a  landlord  had  a  right  to 
use  as  much  force  as  is  necessary  to  keep  the 
lodger's  property  in  the  house,  was  harmless, 
where  the  jury  found  that  plaintiff  was  a  ten- 
ant, and  not  a  lodger. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §  4526;   Dec.  Dig.  f  1068.*] 

10.  Husband  and  Wife  (g  214*)— Tobts  of 
Wife— Liability. 

If  a  husband  acted  independently  of  his 
wife  in  ejecting  plaintiff  from  rooms  rented,  he 
alone  would  be  liable,  but,  if  she  acted  alone  or 
he  acted  as  her  agent,  or  if  she  knew  or  ac- 
quiesced in  his  acts,  she  would  be  liable,  and, 
S  they  acted  in  concert,  both  would  be  liable. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  ||  791-704 ;  Dec.  Dig.  g  214.*] 

11.  Landlord  and  Tenant  (§  180*)  — Evic- 
tion—Damages. 

One  ejected  from  rooms  rented  was  enti- 
tled to  recover  the  present  value  of  the  unex- 
pired term ;  that  is,  the  rental  value,  less  the 
amount  of  rent  unpaid. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  §§  715-729;  Dec.  Dig.  g 
180.*] 

12.  Landlord  and  Tenant  (g  180*)— Eject- 
ment from  Lodgings— Damages. 

One  unlawfully  ejected  from  rooms  rented 
whose  goods  were  converted  by  the  landlord 
could  recover  so  far  as  proximately  caused  by 
the  ejection,  for  mental  Buffering,  exposure, 
time  lost,  the  expense  in  endeavoring  to  recover 
possession,  and  any  property  lost  in  the  evic- 
tion. 

[Ed.  Note.— For  other  cases,  see  Landlord 
and  Tenant  Cent  Dig.  |(  715-729;  Dec.  Dig. 
§  180.*] 

13.  Tboveb  and  Conversion  (§  47*)— Meas- 
ure of  Damages — Household  Goods. 

A  requested  charge  that  the  damages  for 
the  conversion  of  goods  was  the  fair  value  of 
what  it  would  cost  to  replace  the  property  with 
other  property  of  like  condition,  and,  in  addi- 
tion thereto,  any  loss  sustained  by  being  de- 
prived of  the  property,  was  properly  refused, 
the  mere  market  value  of  the  household  fur- 
niture converted,  not  being  the  measure  of  dam- 
ages, but  rather  the  fair  and  full  compensation 
of  the  owner  for  his  pecuniary  loss,  disregard- 
ing any  sentimental  value. 

[Ed.  Note.— For  other  cases,  see  Trover  and 
Conversion.  Cent  Dig.  gg  265,  268,  272;  Dec. 
Dig.  {  47.*] 


14.  Evidence  (g  474*)— Opinion  Evidence— 
Value. 

A  witness  who  had  no  knowledge  of  the 
market  value  of  property  at  a  certain  time  and 
place  was  not  qualified  to  give  an  opinion 
thereon. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  gg  2196-2219;   Dee.  Dig.  g  474.*] 

15.  Landlord  and  Tenant  (g  180*)— Evic- 
tion— Damaoes. 

In  an  action  for  dispossessing  plaintiff 
from  rooms  rented  and  a  conversion  or  goods. 
plaintiff  could  recover  the  expense  incurred  in 
sending  a  team  for  the  goods  the  first  time,  and, 
if  the  circumstances  made  it  reasonable  to  do 
so,  in  sending  a  second  time. 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  gg  715-729;  Dec.  Dig.  f 
180.*] 

16.  New  Trial  (g  76*)— Excessive  Damages. 
A  new  trial  will  not  be  granted  because 

of  awarding  a  very  inconsiderable  and  inconse- 
quential sum  in  excess  of  what  a  party  was  en- 
titled to. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  gg  153-166;   Dec.  Dig.  g  76.*] 

17.  Pbopebty  (g  9*)— Ownebskip— Evidence. 

Evidence  that  one  leased  premises  and  con- 
ducted a  lodging  house,  and  rented  rooms  there- 
in, supported  a  finding  that  she  owned  the 
premises,  in  absence  of  contrary  evidence. 

[Ed.  Note.— For  other  cases,  see  Property, 
Dec.  Dig.  g  9.*] 

18.  Appeal  and  Ebbob  (g  1051*)— Review— 

Harmless  Ebbob— Evidence. 

Where,  in  an  action  for  dispossessing  plain- 
tiff of  rooms,  other  evidence  would  support  a 
finding  that  defendant  owned  the  house,  any 
error  in  admitting  evidence  by  her  husband  that 
she  owned  the  house  was  harmless. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  gg  4161-4170;  Dec  Dig.  | 
1051.*] 

19.  Evidence    (g    158*)  — Best    Evidence  — 
Ownebsbip  of  Realty. 

The  evidence  of  qualified  witnesses  is  not 
competent  to  prove  the  ownership  of  realty, 
unless  title  is  merely  involved  collaterally  as 
in  an  action  for  ejectment  for  rented  rooms, 
in  which  case  the  prima  facie  right  of  owner- 
ship may  be  proved  by  parol  evidence. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  gg  471-526;    Dec.  Dig.  S  158.*] 

20.  Evidence   (g  208*)— Admissions— Plead- 
ings. 

•  In  an  action  for  dispossessing  plaintiff  of 
rooms  and  assaulting  her,  the  complaint,  an 
amendment  thereto,  and  the  substituted  com- 
plaint which  were  filed  during  a  period  of 
nearly  two  years,  showing  that  they  did  not 
allege  that  defendant  had  assaulted  plaintiff, 
were  evidential  on  the  question  of  assault  y 

[Ed.  Note.— For  other  cases,  see  Evidence. 
Cent  Dig.  gg  713-725;    Dec/Dig.  g  208.*] 

21.  Appeal  and  Ebrob  (g  1056*)— Revxrw— 
Harmless  Ebbob— Exclusion  or  Evidence. 

Since  it  cannot  be  determined  what  part 
of  the  verdict  for  plaintiff  in  an  action  for 
dispossession  from  rented  rooms,  conversion  of 
goods,  and  assault  was  founded  upon  the  as- 
sault, the  error  in  excluding  evidence  that  the 
complaint,  an  amendment  thereto,  and  the  sub- 
stituted complaint  filed  during  a  period  of  near- 
ly two  years,  did  not  charge  any  assault  wa« 
harmful,  though  part  of  the  pleadings  offered 
were  left  in  the  file  and  went  to  the  jury. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  gg  4187-4193;  Dec  Dig.  g 
1056.*] 


•For  other  coses  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  *  Am.  Dig.  Kty-No.  Series  tt  Bap'r  Indexes 
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Appeal  from  Court  of  Common  Pleas,  Hart- 
ford County;  John  Coats,  Judge. 

Action  by  James  M.  Logan  and  Mary 
Mathews  against  William  F.  Livingston  and 
wife.  From  a  judgment  for  plaintiff  Math- 
ews, defendants  appeaL  Reversed,  and  new 
trial  granted. 

John  J.  Dwyer,  of  Hartford,  for  appellants. 
James  B.  Henry  and  Terry  J.  Chapin,  both  of 
Hartford,  for  appellee. 

WHEELER,  J.  Mrs.  Livingston,  one  of 
the  defendants,  lived  with  her  husband,  the 
other  defendant,  in  a  house  owned  by  her,  in 
which  she  conducted  a  lodging  house  and 
rented  to  the  plaintiff,  Mrs.  Mathews,  two 
rooms  for  $2.50  a  week  in  place  of  the  regu- 
lar rate  of  $4.  The  plaintiff  furnished  her 
rooms,  getting  her  own  meals  and  taking  the 
entire  care  of  the  rooms,  In  which  she  stored 
her  furniture.  She  continued  in  their  occu- 
pancy for  16  days.  She  claimed  that  she  had 
paid  part  of  the  rent  due  in  cash  and  part 
in  work,  and  that  Mrs.  Livingston  had  dis- 
charged her  from  further  obligation  therefor, 
and  that,  while  she  was  preparing  to  vacate 
the  rooms,  the  defendant  took  possession  in 
her  temporary  absence,  demanded  a  large 
Bum  for  unpaid  rent,  forcibly  evicted  her, 
converted  her  goods,  and  assaulted  her,  for 
all  of  which  acts  she  brings  this  action  to 
recover  damages.  The  defendants  claimed 
that  Mrs.  Livingston  rented  these  two  rooms 
to  the  plaintiff  as  a  lodger,  and  that  she  was 
indebted  for  their  rent;  that  she  had  a  lien 
upon  the  goods  of  the  plaintiff  for  such  debt, 
but  that  she  did  not  convert  said  goods  or 
evict  or  assault  the  plaintiff,  and  that  her 
husband,  knowing  of  the  plaintiff's  intention 
to  mo\e  and  of  her  debt,  contrary  to  her 
wishes  and  without  her  knowledge  or  con- 
sent, evicted  the  plaintiff,  and  refused  to  al- 
low her  to  remove  said  goods  until  the  debt 
due  for  the  rent  was  paid,  and  both  defend- 
ants claimed  that  at  no  time  did  Mr.  Living- 
ston assault  Mrs.  Mathews. 

The  chief  ground  of  complaint  of  the  de- 
fendants with  the  charge  is  the  manner  in 
which  the  court  submitted  to  the  jury  the 
question  of  whether  the  relation  arising  be- 
tween the  parties  in  the  hiring  of  these 
rooms  was  that  of  landlord  and  tenant,  or 
that  of  lodging  house  keeper  and  lodger. 

[1]  The  distinction  in  law  between  a  ten- 
ant and  a  lodger  Is  a  substantial  one.  The 
tenant  may  maintain  ejectment,  qfuare  claus- 
um  freglt,  and  trespass.    The  lodger  may  not. 

[2]  Upon  the  goods  of  the  lodger  his  land- 
lord has  a  lien  for  unpaid  rent  Upon  those 
of  his  tenant  he  has  no  lien. 

[3]  The  relation  established  by  the  hiring 
of  rooms  in  the  house  of  another  depends 
upon  the  contract  of  hiring,  gathered  from 
its  terms  and  Interpreted  in  the  light  of  the 
surrounding  circumstances,  having  In  end 
the  finding  of  the  intention  of  the  parties  to 
the  contract    Park  Co.  v.  Van  Dusen,  63 


Ohio  St  183,  200,  58  N.  B.  576;  Jones  on 
Landlord  &  Tenant  t  23. 

[4]  Ordinarily  the  landlord  furnishes  the 
lodger  with  a  furnished  room  or  rooms, 
whose  care  the  landlord  has,  and  whose  habi- 
tation and  enjoyment  he  gives  to  the  lodger, 
while  he  himself  retains  the  occupation. 
The  tenant  has  the  exclusive  possession  of 
his  rooms,  while  the  lodger  has  merely  the 
use  without  the  actual  or  exclusive  posses- 
sion which  remain  in  the  lessor.  It  is  a  mix- 
ed question  of  law  and  fact 

[6]  But  when  it  appears  that  the  hirer  of 
rooms  in  a  building  devoted  to  a  lodging 
house  secures  the  exclusive  possession  of 
certain  rooms  therein,  over  which  the  lodg- 
ing house  keeper  retains  no  control,  the  law, 
in  the  absence  of  provision  of  the  contract 
or  extraneous  circumstance  Indicating  a  con- 
trary Intention,  will  presume  that  It  was  the 
Intention  of  the  parties  to  create  the  rela- 
tion of  landlord  and  tenant  and  not  that  of 
lodging  house  keeper  and  lodger.  White  v. 
Maynard,  111  Mass.  250,  254,  15  Am.  Rep. 
28;  Swain  v.  Mizner,  8  Gray,  182,  184,  60 
Am.  Dec.  244;  Messerly  v.  Mercer,  45  Mo. 
App.  330;  Oliver  v.  Moore,  53  Hun,  474, 
475,  6  N.  Y.  Supp.  413;  Sherman  v.  Iroquois 
Hotel  &  A.  Co.,  42  Misc.  Rep.  217,  85  N.  T. 
Supp.  365;  Tiffany  on  Land.  &  Tenant  § 
8;   25  Cyc.  p.  1539. 

[6]  Circumstances  showing  that  the  care 
of  the  rooms  was  in  the  hirer  who  procured 
her  own  board  and  furniture  tend  to  prove 
the  exclusiveness  of  possession  of  the  hirer, 
that  the  price  charged  was  at  the  rate  made 
to  a  tenant  rather  than  to  a  lodger,  and  that 
the  wording  of  a  receipt  "for  rent"  for  mon- 
eys paid  for  the  use  of  rooms  would  tend  to 
prove  that  the  parties  Intended  to  create  the 
relationship  of  landlord  and  tenant  rather 
than  that  of  lodger.  In  view  of  the  undis- 
puted facts  in  this  case  tending  to  show 
that  the  relationship  was  that  of  landlord 
and  tenant  and  that  the  parties  so  Intended, 
the  court  might  well  have  instructed  the 
jury  that  if  they  found  the  facts  to  be  true 
as  presented  by  the  evidence,  they  should 
find  the  relationship  that  of  landlord  and 
tenant  and  therefore  that  the  defendants 
had  no  Hen  for  unpaid  rent  upon  the  goods 
of  the  plaintiff.  We  think  the  charge  of  the 
court  viewed  as  a  whole  fairly  presented  the 
question  of  this  relation  to  the  jury. 

[J]  One  part  of  a  somewhat  lengthy  discus- 
sion of  this  question  is  open  to  criticism. 
The  court  there  said  that  if  either  party 
regarded  the  plaintiff  as  a  tenant  and  was 
justified  by  the  evidence  in  so  regarding,  the 
relation  of  tenant  attached  and  the  lien 
could  not  exist  If  this  instruction  limited 
the  finding  of  the  relation  to  the  opinion  en- 
tertained by  one  of  the  parties  to  the  con- 
tract, It  was  obviously  erroneous,  but  it 
could  not  have  been  so  understood,  since  it 
was  coupled  with  a  further  condition  that 
this  conclusion  must  be  justified  by  the  evl- 
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dence.  And  that  depended  upon  the  consid- 
eration of  the  several  circumstances  pointed 
out  by  the  court  as  tending  to  prove  the  re- 
lation weighed  in  the  light  of  the  law,  all 
of  which  the  court  had  fully  stated  to  the 
jury.  The  Jury  having  by  their  verdict  found 
the  relation  of  landlord  and  tenant  to  exist, 
we  should  not  feel  justified  upon  the  evi- 
dence in  disturbing  the  verdict,  although 
we  might  find  that  the  instruction  given  was 
in  a  single  particular  inaccurate.  The  court 
explicitly  instructed  the  jury  that  if  the 
plaintiff  was  a  lodger,  and  not  a  tenant,  the 
defendants  had,  under  section  4165  of  G.  S., 
a  Hen  for  any  unpaid  rent  due  upon  the 
goods  contained  In  the  rooms  occupied  by  the 
plaintiff,  and  might  enforce  the  same,  and 
that  the  plaintiff  must  discharge  the  lien 
by  paying  the  unpaid  rent  before  she  would 
have  a  right  to  recover  her  goods.  This 
substantially  accorded  with  the  defendants' 
request  to  charge,  and  was  all  that  they  were 
entitled  to. 

'  [I]  They  further  asked  for  an  instruction 
that:  "In  attempting  to  enforce  Bald  lien, 
the  defendants,  and  particularly  Bridget  Liv- 
ingston, had  a  right  to  use  so  much  force  as 
was  necessary  to  prevent  any  property  kept 
in  said  house  by  the  plaintiff  from  being  re- 
moved therefrom  until  the  amount  of  said 
lien  was  paid."  It  was  properly  refused. 
The  defendants  were  in  no  event  entitled  to 
use  more  force  than  was  reasonably  neces- 
sary, and  this  instruction  was  not  thus  lim- 
ited. 

[I]  The  failure  to  charge  in  this  particular, 
had  the  request  been  properly  framed,  be- 
came unimportant  in  view  of  the  verdict  of 
the  jury  finding  that  the  plaintiff  was  a  ten- 
ant and  not  a  lodger. 

[10]  Mrs.  Livingston  claimed  that  the 
court  did  not  charge  the  jury  in  compliance 
with  her  request  that  If  the  acts  complained 
of  were  done  by  her  husband  without  her 
knowledge,  and  against  her  wishes,  she  was 
not  liable.  The  court  Instructed  the  jury 
that,  If  In  what  was  done  the  husband  acted 
alone  and  independently  of  his  wife,  he  alone 
would  be  liable,  but  that  if  she  acted  alone, 
or  If  he  acted  as  her  agent,  or  if  she  knew 
and  acquiesced  In  his  acts  without  objec- 
tion, she  would  be  liable,  and  that,  if  both 
acted  in  concert,  each  would  be  liable.  This 
instruction  was  adequate  and  accurate. 

If  the  jury  found  the  plaintiff  was  a  ten- 
ant, and  was  unlawfully  evicted,  the  court 
instructed  the  jury  that  she  might  recovei 
"all  the  damages  which  she  suffered  directly 
on  account  of  the  defendants  or  either  of 
them  wrongfully  taking  possession  of  her 
premises,  and  It  would  include  the  mental 
suffering,  the  exposure,  the  time  which  she 
had  lost,  the  expense  she  was  put  to  in  en- 
deavoring to  recover  possession;  and  also, 
if  in  connection  with  this  unlawful  eviction, 
she  lost  her  property,  she  can  recover  her 
property  also."  This  request  is  complain- 
ed of. 


[11]  The  court  should  have  Included  within 
its  specification  of  the  elements  of  damage 
directly  suffered  the  rental  value  of  the 
rooms,  less  the  amount  of  rent  unpaid;  In 
other  words,  the  present  value  for  the  un- 
expired term  of  the  lessees'  hiring.  3  Sedg- 
wick on  Damages  (9th  Ed.)  f  988;  Ams- 
den  v.  Atwood,  69  Vt  627,  532,  38  AU.  263; 
Mack  v.  Patchin,  42  N.  Y.  167,  1  Am.  Rep. 
506.  At  most,  the  damages  for  this  element 
was  a  nominal  sum.  In  addition,  the  charge 
Is  not  complained  of  on  this  ground. 

[1 2]  The  elements  specified  which  are  com- 
plained of  were  subjects  of  damage  which 
might  properly  have  followed  as  a  conse- 
quence of  an  eviction  and  conversion,  and, 
as  these  are  alleged,  they  were  proper  sub- 
jects of  recovery  so  far  as  proved.  Mover 
et  aL  v.  Gordon,  113  Ind.  282,  288,  14  N.  E. 
476;  Sedgwick  on  Damages,  |  988.  The 
charge  of  the  court  upon  exemplary  dam- 
ages followed  our  rule. 

[13]  A  further  ground  of  complaint  is 
the  refusal  to  charge  as  requested  that  the 
damages  for  the  conversion  should  be  lim- 
ited to  "the  fair  value  of  what  It  would  cost 
to  replace  the  property  with  other  property 
of  like  kind  and  condition,  and,  in  addition 
thereto,  the  amount  of  any  damage  or  loss 
which  you  find  she  has  sustained  by  being 
deprived  of  said  property."  And  that  dam- 
ages which  are  mere  speculation,  guess,  or. 
surmise  cannot  be  awarded.  This  request 
was  contrary  to  the  rule  laid  down  in  Bar- 
ker v.  Lewis  Storage  &  Transfer  Co.,  78 
Conn.  198,  61  AU.  363,  3  Ann.  Gas.  889.  The 
court  reiterated  this  rule  in  the  course  of 
the  trial,  and  in  the  charge  instructed  the 
jury  that  the  mere  market  value  of  house- 
hold furniture  was  not  the  measure  of  dam- 
ages in  case  of  Its  conversion,  but  rather 
fair  and  full  compensation  to  the  owner  for 
his  pecuniary  loss,  disregarding  any  senti- 
mental value.  The  Jury  were  sufficiently  in- 
structed under  the  circumstances  of  the 
case,  and  could  not,  without  disregarding 
the  instruction  given,  have  awarded  specula- 
tive damages,  nor,  in  view  of  the  repeated 
instructions  during  the  presentation  of  the 
evidence,  was  there  occasion  for  particular- 
izing as  to  what  fair  compensation  consisted 
of.  Various  rulings  on  evidence  are  com- 
plained of. 

For  the  purpose  of  proving  the  value  of  a 
sewing  machine,  one  of  the  articles  of  furni- 
ture claimed  to  have  been  converted,  the 
defendants  offered  to  prove  by  the  witness 
Phelps  the  market  value  of  a  secondhand 
machine  equally  as  good  as  the  one  convert- 
ed. The  court  excluded  the  question  in  that 
form.  The  defendants  thereupon  confined 
the  offer  to  Its  value  in  the  month  of  the 
claimed  conversion.  The  court  admitted  the 
question  provided  the  witness  could  say  he 
knew  such  machines  bad  a  market  value  at 
that  time.  The  witness  was  unable  to  so 
testify,  and  the  question  remained  unan- 
swered. 
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[14]  We  see  no  reversible  error  In  these 
rulings.  If  the  witness  had  no  knowledge 
of  the  market  value  at  the  time  and  place 
In  question,  he  was  not  qualified  to  express 
an  opinion. 

In  Barker  v.  Lewis  8.  &  T.  Co.,  supra, 
we  held  that,  in  an  action  for  conversion 
of  household  furniture  in  the  use  of  an  own- 
er, evidence  of  the  market  value  of  second- 
hand furniture  of  the  same  kind  and  condi- 
tion would  not  be  admissible  as  tending  to 
prove  the  measure  of  loss  or  an  element  in  it 

[1  (]  The  plaintiffs  offered  evidence  of  their 
expense  in  hiring  a  team  to  remove  the 
goods,  which  the  defendants  prevented.  Such 
expense  was  properly  incurred  in  the  first 
instance  in  which  the  team  was  sent  for  the 
goods,  and,  if  the  circumstances  made  it  rea- 
sonable to  send  It  a  second  time,  that  ex- 
pense would  have  been  justified.  But  in 
this  case  nothing  in  the  circumstances  show- 
ed that  It  was  reasonable  to  continue  to 
send  teams  to  get  these  goods  after  the  first 
demand  had  been  peremptorily  and  positive- 
ly refused.  The  evidence  of  expense  suc- 
ceeding the  first  demand  was  improperly  al- 
lowed. The  judge's  statement  in  admitting 
the  evidence  that  "if  he  had  sent  a  team 
there  every  day  for  a  month  that  you  (the 
defendants)  would  have  to  pay  the  bills, 
providing  you  were  keeping  the  goods  wrong- 
fully," was  clearly  wrong. 

[16]  Even  though  a  part  of  this  expense 
was  erroneously  incorporated  in  the  judg- 
ment, it  is  an  inconsiderable  sum,  and  too 
inconsequential  an  error  upon  which  to  pred- 
icate a  new  trial.  Chany  v.  Hotchkiss,  70 
Conn.  104,  108,  63  Atl.  947;  Buddlngton 
v.  Knowles,  30  Conn.  26;  Old  Saybrook  v. 
Mllford,  76  Conn.  152,  157,  56  Atl.  496; 
Bogudski  v.  Backes,  83  Conn.  208,  214,  76 
AtL  540.  The  plaintiff  was  permitted  on 
cross-examination  to  inquire  of  the  defend- 
ant husband  as  to  the  ownership  of  the 
house  in  which  were  the  two  rooms  from 
which  the  plaintiff  was  evicted,  and  he  re- 
plied his  wife.  It  appeared  among  the  un- 
disputed facts  that  Mrs.  Livingston  first 
leased  these  premises  to  the  plaintiff,  and 
upon  their  surrender  conducted  a  lodging 
house  in  the  premises,  and  in  a  few  days 
rented  the  two  rooms  In  question  to  the 
plaintiff. 

[17,11]  It  would  have  been  entirely  com- 
petent from  this  evidence  of  possession  of 
the  premises  coupled  with  these  acts  of  own- 
ership, in  the  absence  of  all  evidence  to  the 
contrary,  to  have  found  Mrs.  Livingston  to 
be  the  owner  of  the  premises  she  occupied 
and  treated  as  her  own.  Wlgmore  on  Evi- 
dence, 18  2575,  1779.  So  that  the  testimony 
of  the  husband  did  not  Introduce  into  the 
case  a  new  fact,  bat  one  already  legally 
established. 

'[II]  Aside  from  this,  the  rule  that  title 
and  ownership  of  real  property  may  not  as 
that  of  personal  property  be  proved  by  the 
opinion  of  those  qualified  to  speak  since  it 


Is  not  the  best  evidence  is  well  established. 
De  Wolf  v.  Williams,  69  N.  X.  621;  Pichler, 
Ex'r,  v.  Reese,  171  N.  T.  577,  64  N.  B.  441; 
Steiner  Bros.  &  Co.  v.  Tranum,  98  Ala.  315, 
318,  13  South.  365;  Murphy  v.  Olberdlng, 
107  Iowa,  547,  548,  78  N.  W.  205.  Never- 
theless this  rule  applies  when  the  Issue  of 
title  or  ownership  Is  directly  involved,  and 
not  when  it  is  collaterally  Involved,  in  which 
case  a  prima  facie  right  of  ownership  may 
be  established  by  parol  evidence  from  one 
qualified  to  speak.  Tucker  v.  Welsh,  17 
Mass.  160,  9  Am.  Dec.  137;  17  Cyc.  484. 
The  wjfe  might  have  testified  to  her  owner- 
ship, since  that  was  only  collaterally  involv- 
ed, and  her  husband  living  with  her  in  occu- 
pation of  the  property  may  equally  testify 
to  her  ownership.  Nor  should  a  collateral 
Issue  of  this  nature,  whose  truth  might  easily 
have  been  contested  and  was  not,  and  whose 
effect  upon  the  real  issues  of  the  case  must 
have  been  exceedingly  limited,  be  treated  as 
so  material  an  error  as  to  lead  to  a  new 
trial. 

[20]  For  the  purpose  of  disproving  the 
claim  that  the  defendants  assaulted  the 
plaintiff,  the  defendants  offered  in  evidence 
the  complaint,  an  amendment  thereto,  and  a 
substituted  complaint  as  showing  that  in 
these  several  statements  of  her  cause  of  ac- 
tion extending  through  a  period  of  nearly 
two  years  the  plaintiff  did  not  allege  that 
either  defendant  had  assaulted  her.  This 
evidence  was  excluded.  It  was  clearly  evi- 
dential. Loomis  v.  Norman  Printers'  Co.,  81 
Conn.  343,  350,  71  Atl.  358 ;  Miles  v.  Strong, 
68  Conn.  273,  36  Atl.  65.  The  ruling  of  the 
court  excluded  It  from  the  consideration  of 
the  jury.  'Had  it  not  been  for  the  court's 
ruling,  the  defendants'  request  to  charge  that 
"failure  to  make  a  claim  seasonably  Is  al- 
ways to  be  construed  against  the  person  mak- 
ing the  claim,  and  such  failure  is  a  matter 
which  yon  should  consider  in  determining 
whether  or  not  the  claim  of  the  plaintiff 
that  she  was  assaulted  or  beaten  is  true," 
would  have  been  applicable  to  the  situation 
and  should  have  been  given. /■Nichols  v.  New 
Britain,  77  Conn.  695,  698,  "60  AtL  655; 
Hurd  v.  Hotchkiss,  72  Conn.  472,  481,  46 
Atl.  1L 

[21]  We  cannot  say  that  the  exclusion  of 
this  evidence  was  not  harmful,  nor  can  we 
say  that  it  was  immaterial,  since  we  do  not 
know  what,  If  any,  part  of  the  verdict  was 
founded  upon  the  assault  The  omission,  for 
a  long  period  of  time,  from  repeated  state- 
ments of  an  action  for  an  eviction  and  con- 
version of  goods  of  the  elements  of  an  as- 
sault, claimed  to  have  occurred  at  the  time 
of  the  eviction  and  conversion,  unless  ex- 
plained in  some  satisfactory  way,  might  rea- 
sonably have  led  to  doubt  of  the  good  faith 
and  seriousness  of  the  assault  one  or  both. 
The  rejection  of  this  evidence  was  a  harm- 
ful error.  Fuller  et  ux.  v.  Met  Life  Ins. 
Co.,  70  Conn.  647,  677,  41  AtL  4.  The  fact 
that  the  parts  of  the  pleadings  offered  were 
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left  In  the  file  and  went  to  the  jury  Is  of  no 
consequence.  The  defendants  were  entitled 
to  have  them  go  to  the  jury  as  evidence  in 
the  case,  together  with  such  instruction  as 
the  admission  of  the  evidence  required  for 
the  guidance  of  the  jury. 

There  is  error,  and  a  new  trial  is  ordered. 
■The  other  Judges  concurred. 


CONNECTICUT    STEAM    BROWN    STONE 

CO.  v.  LEWIS  et  aL 

(Supreme  Court  of  Errors  of  Connecticut 

Dec.  19,  1912.) 

L  Fraudulent  Conveyances  (§47*)— Sales 
in  Bulk — Statutory  Provisions. 

Pub.  Acta  1900.  c.  21,  providing  that  when 
a  person  making  it  his  business  to  buy  com- 
modities and  sell  the  same  in  small  quantities 
for  profit  shall,  at  a  single  transaction  not  in 
the  regular  course  of  business,  sell  the  whole 
or  a  large  part  of  his  stock  in  trade,  the  sale 
shall  be  void  as  against  existing  creditors,  un- 
less a  notice  of  intention  to  sell  is  filed  as 
therein  provided,  does  not  apply  to  persons 
selling  only  at  wholesale,  whether  they  pro- 
duce, manufacture,  or  purchase  the  goods  so 
•old  or  change  the  form  of  the  goods  or  mate- 
rial purchased  by  them. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  {  34;  Dec.  Dig.'  i  47.*] 

2.  Fraudulent  Conveyances  (§  47*)— Sales 
in  Bulk — Statutory  Provisions. 

,  Such  act  does  not  apply  to  persons  selling 
at  retail  goods  which  they  have  not  bought, 
but  which  they  can  fairly  be  said  to  have  pro- 
duced or  manufactured. 

[Ed.  Note. — For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  §  34;  Dec  Dig.  { 
47.*] 

3.  Fraudulent  Conveyances  (f  47*)— Sales 
in  Bulk — Statutory  Provisions. 

Whether  a  person,  who  by  his  labor  chang- 
es materials  purchased  before  Belling  them  as 
finished  commodities,  "makes  it  his  business" 
to  sell  commodities  which  he  has  purchased, 
within  the  meaning  of  such  act,  depends  upon 
the  peculiar  facts  of  each  case;  the  extent  to 
which,  such  materials  are  changed  being  an  im- 
portant element  for  consideration. 

[Ed.  Note. — For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  f  34;  Dec.  Dig.  I 
47.*] 

4.  Fraudulent  Conveyances  (8  47*)— Sales 
in  Bulk— Statutory  Provisions. 

Whether  one  selling  goods  at  retail  in 
connection  with  another  business  "makes  it  his 
business"  to  sell  commodities  in  Bmall  quanti- 
ties for  the  purpose  of  making  a  profit,  with- 
in the  meaning  of  that  act,  depends  upon  the 
peculiar  facts  of  each  case;  the  extent  to 
which  retail  sales  are  made  being  given  proper 
consideration. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent.  Dig.  §  34;  Dec.  Dig.  § 
47.*] 

5.  Fraudulent  Conveyances  (J  47*)— Sales 
in  Bulk — Statutory  Provisions. 

Persons  engaged  in  the  stonecutters'  trade, 
who  purchase  stone  slabs,  and  whose  regular 
business  is  the  furnishing  to  order  of  stone 
articles  made  therefrom  which  are  chiseled, 
tooled,  cut,  dressed,  and  polished  in  accordance 
with  the  particular  order,  and  the  value  of 
which  is  formed  in  a  large  part  of  the  labor 
and  not  of  the  material,  do  not  make  it  their 
business  to  sell  for  a  profit  such  stone  slabs 
within  the  meaning  of  such  act,  but  are  rather 


engaged  in  the  business  of  selling  for  a  profit  the 
product  of  their  own  labor,  and  hence  a  sale  by 
them  of  their  entire  stock  in  trade  was  not 
void  because  that  act  was  not  complied  with. 
[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  {  84;  Dec.  Dig.  i 
47.*] 

Appeal  from  Court  of  Common  Pleas,  Fair- 
field County;  Howard  B.  Scott  Judge. 

Action  by  the  Connecticut  Steam  Brown 
Stone  Company  against  Henry  L.  Lewis  and 
others  on  a  bond  given  by  defendants  upon 
the  dissolution  of  an  attachment  Judgment 
for  plaintiff,  and  defendants  appeal.  Revers- 
ed and  remanded,  with  directions. 

Henry  C.  Stevenson,  of  Bridgeport  for  ap- 
pellants. Thomas  M.  Culllnan,  of  Bridge- 
port for  appellee. 

HALL,  C.  J.  On  February  11,  1911,  the 
plaintiff  company  brought  an  action  against 
William  B.  Mahoney  and  Thomas  Gill  and 
attached  as  their  goods  certain  personal  prop- 
erty of  the  value  of  about  $700,  which  prior 
to  January  10,  1911,  had  belonged  to  Ma- 
honey and  GUI  as  proprietors  of  a  stoneyanl 
conducted  by  them  in  Bridgeport,  and  which 
on  said  January  10th  they  had  by  written 
bill  of  sale  transferred  to  the  defendant 
Lewis,  but  without  having  recorded  a  notice 
of  their  intention  to  make  such  sale,  as  the 
plaintiff  claims  was  required  by  the  provi- 
sions of  chapter  21  of  the  Public  Acts  of 
1909.  The  bond  in  suit  was  given  by  the  de- 
fendants to  procure  the  release  of  said  at- 
tachment The  plaintiff  subsequently  ob- 
tained judgment  against  Mahoney  and  Gill 
for  $714,  and  afterwards,  upon  their  refusal 
and  that  of  the  defendants  to  pay  said  judg- 
ment brought  this  action. 

The  only  question  Involved  In  this  case  Is 
whether,  upon  the  facts  found,  the  provi- 
sions of  said  chapter  21  are  applicable  to  the 
sale  of  January  11,  1911,  by  Mahoney  and 
Gill,  to  the  defendant  Lewis.  Said  section, 
which  repeals  previous  statutes  upon  this 
subject  reads  as  follows:  "When  any  per- 
son who  makes  it  his  business  to  buy  com- 
modities and  sell  the  same  in  small  quanti- 
ties for  the  purpose  of  making  a  profit  shall, 
at  a  single  transaction  not  In  the  regular 
course  of  business,  sell,  assign,  or  deliver 
the  whole  or  a  large  part  of  his  stock  in 
trade,  such  sale  shall  be  void  as  against  all 
persons  who  are  his  creditors  at  the  time  of 
such  sale,  assignment  or  delivery,  unless  he 
shall,  not  less  than  ten  days  nor  more  than 
thirty  days  previous  to  such  sale,  assign- 
ment, or  delivery,  cause  to  be  recorded  in 
the  town  clerk's  office  In  the  town  In  which 
such  vendor  conducts  his  said  business,  a  no- 
tice of  his  intention  to  make  such  sale,  as- 
signment or  delivery,  which  notice  shall  be 
in  writing,  describing  in  general  terms  the 
property  to  be  so  sold,  assigned,  or  delivered, 
and  all  conditions  of  such  sale,  assignment 
or  delivery,  and  the  parties  thereto ;  and  said 
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notice  shall  be  signed  by  such  person  or  In 
his  name  by  his  attorney." 

Concerning  the  question  of  the  applicabil- 
ity of  this  statute  the  trial  court  has  found 
these  further  facts:  Mahoney  and  6111  op- 
erated a  stoneyard  with  working  benches 
and  tables,  grinding  wheels  and  general  tools 
of  the  stone  cutters'  trade.  They  bought 
building  stone,  in  quantity,  sawed  into  slabs 
of  various  sizes  and  shapes,  and  delivered 
to  them  at  their  yard,  in  that  form.  They, 
there,  cut  the  slabs  Into  smaller  pieces  of 
various  shapes  and  sizes  to  agree  with  or- 
ders given  to  them  to  furnish  articles  of 
stone  to  be  used  in  the  construction  of  build- 
ings or  their  appurtenances.  These  articles 
were  made  to  order  for  particular  jobs,  and 
the  stone  had  to  be  chiseled,  tooled,  cut, 
dressed,  and  polished  in  accordance  with  the 
particular  order.  They  were  not  used  in  the 
identical  size  and  shape  that  the  slabs  were 
In  when  received.  The  value  of  the  finished 
products  of  the  plant  was  In  a  large  propor- 
tion made  up  of  labor  and  not  of  material. 
No  change  was  made  In  the  structure,  and 
the  smaller  pieces  when  cut  and  dressed  were 
easily  recognizable  as  parts  of  the  larger 
slabs  from  which  they  had  been  cut.  They 
sometimes  cut  up  the  stone  into  sills  and 
similar  articles,  before  receiving  orders 
therefor,  and  occasionally  sold  such  stone  ar- 
ticles to  a  purchaser  who  had  not  previously 
ordered  them;  but  their  regular  business 
was  the  furnishing  stone  articles  cut  and 
shaped  to  order.  Prior  to  and  ever  since 
January  10,  1911,  the  plaintiff  has  been  a 
creditor  of  Mahoney  and  Gill.  The  bill  of 
sale  of  January  10th  described  the  goods 
sold  as  "all  cut  and  uncut  stone,  tools,  travel- 
ing crane,  building,  office  furniture,  fences, 
toolshed,  and  all  the  property  at  our  stone- 
yard  at  •  •  *."  The  sale  was  made  In 
good  faith,  for  a  valuable  consideration,  and 
Lewis  took  immediate  possession  of  the  prop- 
erty sold,  and  held  such  possession  at  the 
time  of  the  attachment  The  sale  was  not  in 
the  regular  course  of  the  business  of  Ma- 
honey and  Gill,  and  Included  all  their  stock 
in  trade.  Upon  these  facts  the  trial  court 
held  that  the  statute  cited  was  applicable  to 
said  sale,  and  rendered  judgment  for  the 
plaintiff  for  a  sum  representing  only  what 
was  found  to  be  the  value  of  the  attachable 
Interest  of  Mahoney  and  Gill  in  the  stone 
attached  by  the  plaintiff,  with  interest 
thereon. 

[1]  Manifestly  the  act  In  question  does 
not  apply  to  sales  by  persons  who  sell  only 
at  wholesale,  whether  or  not  they  themselves 
produce,  manufacture,  or  purchase  the  goods 
so  sold  toy  them  or  change  the  form  of  the 
goods  or  material  purchased  by  them  and 
which  form  a  part  of  the  commodities  sold. 

[2]  It  is  also  manifest  that  the  act  does 
not  apply  to  persons  who  Bell  goods  at  retail, 
which  they  have  not  bought,  but  which  they 
can  fairly  be  said  to  have  themselves  pro- 
duced or  manufactured.    The  act  in  terms 


applies  only  to  sales  of  commodities,  by  per- 
sons who  make  it  a  business  to  buy  and  to 
sell  in  small  quantities  the  commodities 
which  they  have  purchased.  Some  difficul- 
ties may  arise  in  determining  whether  the 
statute  applies  when  an  alleged  retail  dealer 
substantially  changes  the  form  or  character 
of  the  goods,  or  materials,  which  he  has  pur- 
chased, before  he  offers  them  for  sale,  and 
also  when  one  sells  some  goods  at  retail,  in 
connection  with  another  and  perhaps  much 
larger  business.  The  questions  which  arise 
in  these  cases  are  whether  it  can  rightly  be 
said  that  the  alleged  retail  dealer  Is  engaged 
in  the  business  of  selling  the  commodities 
which  he  has  bought  when  the  articles 
which  he  sells  are  from  bis  own  labor  upon 
them,  made  materially  different  in  form  or 
character  from  those  which  he  purchased, 
and  whether  one  who  sells  commodities  at 
retail  in  connection  with  some  other  busi- 
ness is,  within  the  meaning  of  the  statute, 
one  who  "makes  it  his  business"  to  sell  such 
commodities  In  small  quantities. 

[3]  We  can  lay  down  no  definite  rule  which 
will  always  furnish  an  answer  to  these  ques- 
tions. The  extent  to  which  the  materials 
purchased  are  changed  by  the  labor  of  the 
purchaser  before  they  are  sold  as  finished 
commodities  is  always  an  Important  element 
to  be  considered  In  determining  whether  one 
selling  commodities  so  changed  can  proper- 
ly be  said  to  be  one  who  "makes  it  his  busi- 
ness" to  sell  for  the  purpose  of  making  a 
profit  the  commodities  which  he  has  pur- 
cliased. 

[4]  And  so  too  the  extent  to  which  retail 
sales  are  made  by  one,  in  connection  with  an- 
other business,  should  be  considered  In  de- 
ciding whether  the  person  making  such  re- 
tall  sales  can  fairly  be  said  to  be  one  "who 
makes  it  his  business"  to  so  sell  commodities 
in  small  quantities  for  the  purpose  of  mak- 
ing a  profit  One  who  purchases  metals  and 
wood  with  which  to  manufacture  and  sell 
sewing  machines  at  retail  can  hardly  be 
said  to  make  it  his  business  to  buy  such  orig- 
inal materials  and  sell  the  same  for  the 
purpose  of  making  a  profit  upon  the  commod- 
ities which  he  has  bought  nor  can  a  whole- 
sale dealer  or  manufacturer,  because  he  has 
occasionally  made  a  sale  of  goods  at  retail, 
properly  be  said  to  make  it  his  business  to 
sell  commodities  in  small  quantities  for  the 
purpose  of  making  a  profit  upon  the  goods 
thus  sold.  But  when  the  facts,  regarding 
the  amount  of  the  labor  bestowed  by  the 
retail  dealer  upon  the  purchased  materials 
or  commodities,  or  regarding  the  extent  of 
one's  sales  at  retail  In  connection  with  an- 
other business,  differ  from  the  supposed  cases 
just  stated,  the  questions  of  whether  they 
come  within  the  statute  may  become  more 
difficult  In  such  cases  each  must  be  de- 
termined by  its  own  peculiar  facts,  rather 
than  by  any  fixed  rule.      » 

[6]  In  the  case  at  bar  these  facts  appear: 
The  goods  which  Mahoney  and  Gill  bought 
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of  the  plaintiffs,  and  perhaps  of  others,  were 
stone  slabs  to  be  made  Into  stone  articles  of 
a  certain  kind.  Mahoney  and  Gill  never 
Bold  these  stone  slabs  In  the  form  and  con- 
dition In  which  they  bought  them,  but  In  a 
form,  size,  and  condition  materially  changed 
by  their  own  labor.  In  the  form  and  condi- 
tion in  which  they  were  purchased  by  Ma- 
honey and  Gill,  the  stone  slabs  were  evi-. 
dently  not  salable  In  the  business  in  which 
Mahoney  and  Gill  were  engaged.  The  regu- 
lar business  of  Mahoney  and  Gill  was  the 
furnishing  to  order,  of  "stone  articles,"  not 
of  stone  slabs.  These  stone  articles  were 
"chiseled,  tooled,  cut,  dressed,  and  polished 
in  accordance  with  the  particular  order." 
The  value  of  these  stone  articles  so  formed 
was  "In  a  large  proportion  made  up  of  labor 
and  not  of  material." 

These  facts  do  not  bring  the  case  within 
the  statute.  We  think  it  cannot  fairly  be 
said  that  Mahoney  and  Gill  made  it  their 
business  to  sell  for  a  profit  the  stone  slabs 
which  they  purchased  of  the  plaintiff  and 
others.  They  were  rather  engaged  In  the 
business  of  selling  for  a  profit  the  product 
of  their  own  labor. 

There  is  error,  and  the  judgment  of  the 
court  of  common  pleas  Is  reversed,  and  the 
case  remanded,  with  direction  to  render 
judgment  in  favor  of  the  defendants.  The 
other  Judges  concurred. 


SHAW  et  «L  T.  CONNECTICUT  CO. 

(Supreme  Court  of  Errors  of  Connecticut.    Dec. 

Id,  1912.) 

Licenses  (j  36*) — Automobiles. 

Laws  1909,  c.  211,  |  3,  provides  that  any 
dealer  in  motor  vehicles  may,  instead  of  regis- 
tering each  vehicle  "owned  or  controlled  by 
him,"  apply  for  a  general  distinguishing  num- 
ber, and  a  certificate  of  registration  of  such 
number  may  be  assigned  to  him,  and  every 
vehicle  owned  or  controlled  by  such  dealer  shall 
until  sold  or  loaned  for  more  than  five  succes- 
sive days  be  regarded  as  registered  under  such 
number,  and  that  such  certificate  need  not  be  car- 
ried on  the  vehicle,  but  it  shall  display  the  op- 
erator's license  number.  Section  2  provides  for 
registration  by  the  owner.  Held,  that  while  an 
owner  could  not  have  his  unregistered  automo- 
bile stored  in  a  dealer's  garage  and  continue  to 
use  it  under  the  dealer's  general  registration 
number,  if  an  unregistered  car  was  placed,  in 
good  faith,  by  the  owner  in  a  dealer's  garage 
tor  sale  and  the  dealer  given  full  control  there- 
of, it  could  be  afterwards  loaned  to  the  owner 
and  used  under  the  dealer's  general  registra- 
tion number  without  the  owner  being  deprived 
of  the  right  to  recover  for  injuries  thereto  while 
so  used  by  section  16,  which  prohibits  recovery 
by  the  owner  of  a  motor  vehicle  not  registered 
according  to  sections  2  or  3. 

[Ed.  Note. — For  other  cases,  see  Licenses, 
Cent  Dig.  If  70-72;   Dec  Dig.  {  36.*] 

Appeal  from  Superior  Court,  Fairfield 
County;   Howard  B.  Scott,  Judge. 

Action  by  Walter  B.  Shaw  and  another 
against  the  Connecticut  Company.  From  the 
judgment  for  plaintiffs,  defendant  appeals. 
Affirmed. 


Joseph  F.  Berry,  of  New  Haven,  tor  tfie 
appellant  James  A,  Marr  and  Frank  L. 
Wilder,  both  of  Bridgeport,  for  appellees. 

THAYER,  J.  The  action  Is  for  Injury  to 
an  automobile  which  at  the  time  of  the  in- 
jury, November  11,  1910,  was  being  operat- 
ed upon  one  of  the  public  highways  of  this 
state.  It  is  provided  in  section  16,  c.  211, 
of  the  Public  Acts  of  1909,  that  "no  recov- 
ery shall  be  had  in  the  courts  of  this  state 
by  the  owner  *  *  *,  of  a  motor  vehicle 
which  has  not  been  registered  in  accordance 
with  section  2  or  section  3  of  this  act,  for  any 
Injury  to  person  or  property  received  by  rea- 
son of  the  operation  of  said  motor  vehicle  In 
or  upon  the  public  highways  of  this  state," 
etc. 

The  defendant  claims  that  the  plaintiff's 
automobile  was  not  duly  registered  at  the 
time  of  the  Injury,  and  consequently  that 
there  can  be  no  recovery.  It  Is  agreed  that 
the  vehicle  was  not  registered  In  accordance 
with  section  2  of  the  act  which  provides  for 
the  registration  by  an  owner.  The  only 
question  before  us  on  the  appeal  is  whether 
upon  the  evidence  the  jury  were  warranted 
In  finding  that  the  vehicle  was  duly  register- 
ed under  section  3,  which  provides  for  the 
registration  of  such  vehicles  by  a  dealer, 
liveryman,  or  manufacturer.  That  section 
provides  that  "any  dealer,  liveryman,  or  man- 
ufacturer of  motor  vehicles  may,  Instead  of 
registering  each  motor  vehicle  owned  or  con- 
trolled by  him,  make  application  to  said  sec- 
retary for  a  general  distinguishing  number 
or  mark,  and  the  secretary  may  *  *  • 
issue  to  the  applicant  a  certificate  of  regis- 
tration containing  the  name,  place  of  resi- 
dence and  business  address  of  the  applicant 
and  the  general  distinguishing  number  or 
mark  assigned  to  him,  *  *  •  and  every 
motor  vehicle  owned  or  controlled  by  Buch 
manufacturer,  dealer  or  liveryman  shall,  un- 
til sold  or  loaned  for  a  period  of  more  than 
five  successive  days,  be  regarded  as  register- 
ed under  and  have  assigned  to  it  such  dis- 
tinguishing number  or  mark.  Manufacturers, 
dealers  or  liverymen  shall  not  be  required  to 
carry  such  certificates  upon  the  vehicles  reg- 
istered under  the  provisions  of  this  sec- 
tion but  every  person  operating  a  motor  ve- 
hicle under  the  provisions  of  this  section 
shall  display  on  such  vehicle  in  such  manner 
as  said  secretary  may  prescribe  the  opera- 
tor's license  number  assigned  to  such  per- 
son." Section  4  provides  that  every  motor 
vehicle  shall  at  all  times  while  In  use  or  op- 
eration upon  the  public  highways  have  dis- 
played upon  it  at  front  and  rear  the  register- 
ed number  plates  or  markers  furnished  by 
the  secretary. 

The  jury  would  be  warranted  In  finding 
from  the  evidence  that  the  plaintiffs  pur- 
chased the  automobile  in  question  from  a 
bankrupt  estate,  about  two  weeks  before  the 
Injury,  for  $1,200;  that  they  at  once  placed 
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It  with  one  Ford,  a  dealer  in  automobiles, 
for  sale  at  $1,800,  under  an  agreement  that 
he  should  keep  it  at  his  garage  until  sold,  that 
he  should  have  absolute  and  sole  charge  and 
control  of  it,  that  they  should  pay  him  $5 
per  month  for  storage,  and  when  sold  that, 
he  should  receive  5  per  cent  commission  for 
selling  it.  The  evidence  also  warranted  a 
finding  tbat  Ford  at  this  time  kept  a  public 
garage  and  was  a  registered  dealer  in  motor 
vehicles;  that  on  the  day  of  the  injury  the 
plaintiffs  requested  him  to  permit  them  to 
use  the  automobile  to  which  he  consented; 
that  he  was  told  by  them  that  a  brother  of 
one  of  the  plaintiffs,  a  licensed  operator, 
would  operate  it  for  them,  and  Ford  there- 
upon attached  the  license  number  of  the  op- 
erator thereto;  tbat  when  the  automobile 
was  taken  from  the  garage  by  the  plaintiffs 
it  had  this  number  attached  to  it  as  well  as 
the  registration  number  of  the  dealer  prop- 
erly attached;  and  that  while  being  run  up^ 
on  the  highway  with  the  numbers  so  attach- 
ed, by  such  operator  accompanied  by  the 
plaintiffs,  a  collision  occurred  between  it  and 
one  of  the  defendant's  cars  resulting  in  the 
injury  complained  of.  The  question  is: 
These  facts  being  assumed  to  be  established, 
was  the  automobile  at  the  time  of  its  in- 
Jury  duly  registered  in  accordance  with  sec- 
tion 3  above  quoted? 

Section  2  requires  that  every  "owner  of 
one  or  more  motor  vehicles"  shall  cause  each 
one  "owned  or  controlled  by  him"  to  be  reg- 
istered by  the  Secretary  of  State.  Section  3 
in  terms  excepts  manufacturers,  dealers,  and 
liverymen  from  this  requirement  and  permits 
them  to  register  under  one  general  number 
or  distinguishing  mark  all  the  motor  vehicles 
"owned  or  controlled"  by  them.  The  regis- 
tration fee  exacted  from  a  dealer  for  all  his 
cars  is  less  than  that  which  is  exacted  from 
other  owners  for  the  registration  of  a  single 
high-powered  car.  By  reason  of  their  busi- 
ness a  preference  is  thus  given  to  manufac- 
turers, dealers,  and  liverymen  who  own  or 
control  such  cars.  It  was  not  Intended  that 
others,  under  cover  of  the  general  number  or 
distinguishing  mark  of  the  dealer,  should  be 
able  to  operate  cars  belonging  to  or  control- 
led by  themselves.  The  law  is  not  to  be  so 
construed  as  to  permit  this.  But  a  dealer  In 
his  business  may  undertake  the  sale  for  an- 
other of  the  tatter's  car.  It  is  not  to  be 
doubted  that  the  Intention  was  that  in  such 
cases,  where  there  is  a  bona  fide  arrange- 
ment between  the  owner  and  dealer  for  the 
sale,  the  latter  may  take  the  car  Into  his 
garage  for  that  purpose,  and  that  while  so 
held  by  him  it  would  be  registered  under  his 
general  number  and  might  be  operated  by 
him  or  by  licensed  operators  authorized  by 
him  upon  the  highways.  But  it  was  not  the 
intention  to  authorize  any  arrangement 
whereby  an  owner  could  obtain  the  storage 
of  his  unregistered  car  at  a  dealer's  garage 
and  under  the  dealer's  registration  number 
continue  in  the  use  of  the  car,  although  the 


latter  had  authority  to  sell  the  car..  This 
would  be  a  plain  violation  of  the  statute  by 
enabling  the  owner  to  evade  the  proper  reg- 
istration of  his  car. 

In  the  present  case  it  was  claimed  that  the 
owners  had  placed  their  car  in  the  garage  of 
a  dealer  for  sale,  giving  him  full  possession 
and  control  of  the  same.  If  they  had  done 
so,  we  think  tbat  the  car  was  controlled  by 
him  within  the  meaning  of  the  statute,  so 
that  It  would  be  registered  under  his  regis- 
tration number.  The  arrangement  was  made 
by  parol,  and  whether  the  parties  had  in 
good  faith  made  such  an  arrangement  as 
claimed  was  a  question  for  the  Jury  under 
proper  instructions.  No  complaint  is  made  of 
the  charge,  it  is  not  before  us,  and  we  must 
assume  that  It  was  correct  It  results  from 
the  verdict,  therefore,  that  the  car  was  prop- 
erly registered  by  the  dealer. 

The  defendant  claims  that  U  this  be  so, 
Ford  was  a  mere  bailee  of  the  car ;  that  the 
plaintiffs  when  they  took  it  from  his  pos- 
session on  the  day  of  the  injury  were  in  con- 
trol of  it  and,  so  far  as  he  was  concerned, 
could  do  with  it  as  they  chose ;  that  It  had 
thus  passed  out  of  his  possession  and  control 
and  could  no  longer  be  regarded  as  register- 
ed under  his  registration  number  or  mark. 
When  a  car  is  duly  registered,  the  registra- 
tion number  attaches  to  the  car.  Without 
such  registration  number  it  cannot  be  lawful- 
ly operated  upon  the  highways;  It  is  a  nui- 
sance there.  When  duly  registered  it  re- 
tains its  registration  during  the  remainder 
of  the  registration  year— that  is,  until  the 
following  January — unless  the  certificate  of 
registration  is  revoked  for  cause,  or  the  own- 
ership of  the  car  is  previously  transferred  or, 
in  the  case  of  a  dealer,  the  car  is  loaned  for 
a  period  of  more  than  five  successive  days. 
The  statute  by  implication  permits  the  deal- 
er to  loan  the  cars  owned  and  controlled  by 
him  after  be  has  obtained  his  general  regis- 
tration number.  It  does  not  provide  that  he 
shall  not  loan  a  car  so  registered  and  con- 
trolled by  him  to  the  owner  of  the  car.  If 
the  plaintiffs  had  given  Ford  a  written  lease 
of  this  car  for  the  term  of  a  year,  the  lat- 
ter*s  right  to  permit  them  to  use  the  car  for 
a  single  afternoon  would  hardly  be  question- 
ed. The  only  suggested  objection  to  the  own- 
er's use  of  the  car  when  registered  under  a 
dealer's  distinguishing  number,  namely,  the 
opportunity  thus  afforded  him  to  escape  the 
payment  of  a  registration  fee,  would  exist  in 
the  case  of  the  lease  as  clearly  as  in  the  case 
before  us.  If  the  arrangement  between  the 
owner  and  the  dealer  Is  made  in  good  faith 
and  not  for  the  purpose  of  evading  the  law, 
there  is  no  reason  for  prohibiting  a  loan  of 
the  car  to  the  owner  in  the  one  case  which 
does  not  exist  in  the  other.  We  do  not  think 
that  the  statute  Intends  that  the  dealer's 
right  to  loan  the  car  to  the  owner  shall  be 
lost  in  the  latter  by  the  fact  that  the  owner 
may  end  the  bailment  at  any  time  and  that 
when  he  obtains  possession  of  the  car  the 
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dealer*?  control  of  it  is  technically  ended  re- 
gardless of  the  Intent  and  agreement  of  the 
parties. 

The  evidence  would  warrant  the  Jury  in 
finding  that  it  was  the  intention  of  the  plain- 
tiffs to  return  the  car  to  Ford's  garage  and 
his  possession  after  its  use  on  the  day  of  the 
injury.  We  think  that  the  car  was  to  be 
regarded  as  registered  under  Ford's  registra- 
tion number  at  the  time  of  the  Injury,  and 
that  there  was  no  error  in  tbe  court's  re- 
fusal to  set  tbe  verdict  aside.  There  is  no 
error.    The  other  Judges  concurred. 


WHITEHEAD  v.  ROBERTS  et  aL 

(Supreme  Court  of  Errors  of  Connecticut 

Dec.  19,  1912.) 

1.  Pbohibition  (I  5*)— Gboundb  —  Assump- 
tion of  Jurisdiction. 

The  mere  act  of  a  probate  court  in  issuing 
a  notice  of  hearing  as  required  by  Gen.  St. 
1902,  {  301,  upon  the  filing  of  an  application 
for  tbe  probate  of  a  will,  was  not  an  assump- 
tion of  jurisdiction  and  could  not  as  such  form 
tbe  basis  for  a  writ  of  prohibition. 

[Ed.  Note. — For  other  cases,  see  Prohibition, 
Cent.  Dig.  U  20-30;    Dec.  Dig.  g  5.*] 

2.  Wills  (|  309*)— Pbobate— Jurisdiction— 
Pbobatb  Coubt— Appealable  Obdeb. 

Tbe  probate  court  has  jurisdiction,  on  ap- 
plication to  admit  a  will  to  probate,  to  enter- 
tain a  claim  that  tbe  testatrix  died  a  resident 
of  another  state,  and  to  make  a  decision  there- 
on from  which  an  appeal  will  lie  to  the  su- 
perior court. 

[Ed.  Note.— For  other  cases,  see  Wills.  Cent 
Dig.  {§  735-737;   Dec.  Dig.  f  309.*] 

3.  Pbohibition  (j  25*)— Demubbeb— Effect. 

A  demurrer  to  an  application  for  a  writ  of 
prohibition  to  restrain  tbe  probate  court  from 
entertaining  jurisdiction  of  the  probate  of  a 
will,  where  such  application  claimed  that  the 
testatrix  died  a  resident  of  another  state,  ad- 
mitted that  the  testatrix  resided  in  tbe  other 
state  only  for  tbe  purpose  of  testing  the  suf- 
ficiency of  the  application,  and  was  not  an  ad- 
mission that  the  probate  court  could  not  en- 
tertain jurisdiction  of  the  probate  of  the  will. 
[Ed.  Note. — For  other  cases,  see  Prohibition, 
Cent.  Dig.  f  74;    Dec.  Dig.  {  25.*] 

4.  Pbohibition  (|  ll*)— Gbounds— Antici- 
pated Ebbob. 

That  the  probate  court  might  render  an 
erroneous  decision  on  the  question  of  the  tes- 
tatrix's residence  at  the  time  of  her  death 
could  not  be  ground  for  issuing  a  writ  of  pro- 
hibition. 

[Ed.  Note.— For  other  cases,  see  Prohibition, 
Cent  Dig.  §  36;   Dec  Dig.  g  11.*] 

5.  Pbohibition  (8  10*)— Gbounds— Adequa- 
cy of  Remedy  Otheb wise— Pbobate  Pro- 
ceedings—"Wbit  of  Pbohibition." 

Tbe  "writ  of  prohibition,"  being  a  pre- 
rogative writ  to  be  issued  with  great  caution 
to  secure  order  and  regularity  in  all  tribunals 
where  there  is  no  other  regular  and  ordinary 
remedy,  will  not  lie  to  arrest  the  proceedings 
in  the  probate  court  upon  the  ground  that  the 
testator  was  not  a  resident  of  the  district; 
the  issue  of  residence  being;  open  to  contest 
in  the  probate  court  and  reviewable  by  appeal. 

[Ed.  Note.— For  other  cases,  see  Prohibition, 
Cent  Dig.  H  37-56;   Dec.  Dig.  i  10.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  6,  pp.  5668-5674;    vol.  8,  p.  7767.] 


Appeal  from  Superior  Court,  Hartford 
County;  Ralph  Wheeler,  Judge. 

Application  for  writ  of  prohibition  by  Char- 
lotte  Lucille  Whitehead  against  Owen  F. 
Roberts  and  others.  From  a  judgment  sus- 
taining a  demurrer  to  and  dismissing  the 
application,  plaintiff  appeals.    No  error. 

William  Waldo  Hyde  and  Alvan  Waldo 
Hyde,  both  of  Hartford,  for  appellant.  Lu- 
cius F.  Robinson  and  John  T.  Robinson,  both 
of  Hartford,  for  appellees. 

HALL,  C.  J.  The  plaintiff  is  a  residuary 
legatee  under  the  will  of  Cornelia  W.  Rob- 
erts, deceased.  The  defendant  Owen  F. 
Roberts  is  an  executor  under  said  will,  and 
the  defendant  Miller  is  the  Judge  of  probate 
for  the  district  of  Avon  In  this  state.  The 
application  contains  these  allegations  among 
others :  "The  court  of  probate  for  the  pro- 
hate  district  of  Avon,  and  state  of  Connecti- 
cut is  exceeding  its  Jurisdiction  in  that  it 
has  taken  cognizance  of  the  application  of 
Owen  F.  Roberts  for  the  admission  to  pro- 
bate of  the  will  of  Cornelia  W.  Roberts,  late 
of  the  city,  county,  and  state  of  New  York. 
deceased,  and  has  assumed  jurisdiction  of 
the  settlement  of  the  estate  bequeathed  and 
devised  by  said  will  as  a  will  of  a  resident 
of  the  probate  district  of  Avon.    The  said 

Cornelia  W.  Roberts  died  on  the day 

of ,  1912,  a  resident  of  and  domiciled 

in  said  state  of  New  York,  leaving  a  will 
In  which  the  said  Charlotte  Lucille  White- 
head is  named  as  residuary  legatee  and  the 
said  Owen  F.  Roberts,  husband  of  said  de- 
ceased, and  Louis  Case  Ledyard,  Jr.,  are 
named  as  executors.  Subsequent  to  the 
death  of  the  said  Cornelia  W.  Roberts,  said 
Owen  F.  Roberts,  her  husband,  delivered  said 
will  into  the  custody  of  said  court  of  pro- 
bate for  the  district  of  Avon  and  filed  his 
application  alleging  that  the  said  Cornelia 
W.  Roberts  died  a  resident  of  said  district 
and  praying  that  said  will  be  admitted  to 
probate.  Upon  said  application,  said  court 
of  probate  for  the  district  of  Avon  issued 
an  order  of  notice  for  a  hearing  upon  said 
application  to  be  held  upon  the  5th  day  of 
September,  1912,  and  upon  said  date  the  par- 
ties appeared  and  said  hearing  was  continu- 
ed until  the  1st  day  of  October,  1912."  Upon 
this  application  an  order  was  Issued  requir- 
ing the  defendants  to  appear  before  the  su- 
perior court  and  show  cause  why  the  appli- 
cation should  not  be  granted,  and  ordering 
that  no  further  action  be  taken  by  the  court 
of  probate  in  the  matter  of  the  probate  of 
said  will  pending  the  hearing  upon  the  rule 
to  show  cause. 

Upon  said  order  to  show  cause  the  defend- 
ant Roberts  appeared  and  demurred  to  the 
application.  The  demurrer  was  sustained  by 
the  superior  court.  There  were  nine  grounds 
of   demurrer,   which   need  not  be  repeated 
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here.  The  principal  questions  presented  by 
the  demurrer  are  these:  First  Do  the  facts 
alleged  in  the  application  show  that  the  pro- 
bate court  has  assumed  Jurisdiction  of  the 
settlement  of  the  estate  of  the  testatrix? 
Second.  Does  the  law  give  to  the  plaintiff 
an  opportunity  to  present  in  the  probate 
court,  and  in  the  superior  court  by  an  ap- 
peal, the  question  of  the  residence  of  the 
testatrix  at  the  time  of  her  death?  Third. 
If  such  opportunity  is  afforded  the  plaintiff, 
Is  he  entitled  to  the  writ  of  prohibition  ask- 
ed for  In  the  application? 

[1]  The  averment  of  the  application  re- 
specting the  first  question  Is  that  the  probate 
court  has  taken  cognizance  of  the  applica- 
tion of  the  executor  Roberts  for  the  admis- 
sion of  the  will  to  probate,  and  has  assumed 
jurisdiction  of  the  estate  of  Mrs.  Roberts  as 
the  estate  of  one  who  died  a  resident  of  the 
probate  district  of  Avon.  What  it  is  alleged 
the  executor  did  was  to  deliver  the  will  into 
the  custody  of  the  court  of  probate,  and  to 
file  an  application  with  that  court  alleging 
that  the  testatrix  died  a  resident  of  said 
district,  and  asking  that  the  will  be  admitted 
to  probate  in  that  district  This  the  law 
required  the  executor  to  do  If  he  claimed 
that  the  testatrix  last  dwelt  in  the  district 
of  Avon. 

The  only  way  In  which  it  Is  alleged  that 
the  court  of  probate  assumed  Jurisdiction  of 
the  settlement  of  the  estate  was  to  issue  an 
order  of  notice  for  a  hearing  on  a  named 
day,  upon  said  application.  This  the  law 
required  the  court  of  probate,  upon  such 
application,  to  do  before  admitting  the  will 
to  probate.  General  Statutes,  §  301.  This 
hearing,  owing  to  the  restraining  order  upon 
the  application  for  the  writ  of  prohibition, 
has  never  been  had.  The  court  of  probate 
has  therefore  not  admitted  the  will  In  ques- 
tion to  probate,  nor  has  it  ever  decided 
whether  the  averment  of  the  application  for 
the  probate  of  the  will  that  the  testatrix 
died  a  resident  of  the  probate  district  of 
Avon  Is  or  Is  not  true,  nor  whether  the  pro- 
bate court  of  Avon  has  or  has  not  Jurisdic- 
tion of  the  settlement  of  Mrs.  Roberts'  estate. 
[2]  Regarding  the  second  question,  the  law 
would  have  permitted  the  plaintiff  White- 
head to  present  his  claim  that  Mrs.  Roberts 
died  a  resident  of  New  York,  and  to  present 
his  evidence  In  support  of  such  claim  at  the 
hearing  fixed  by  the  probate  court  for  Sep- 
tember 5th,  had  he  chosen  to  do  so,  and  it 
would  not  only  have  been  within  the  Juris- 
diction of  the  court  of  probate  to  decide  that 
question,  but  it  would  have  been  its  duty 
to  do  so.  Gen.  Statutes,  supra;  Beach's 
Appeal,  76  Conn.  118, 122,  55  Atl.  596 ;  Mack's 
Appeal,  71  Conn.  122,  130,  41  Atl.  242;  Cul- 
ver's Appeal,  48  Conn.  165, 171.  It  is  always 
competent  for  a  court  to  institute  Inquiries 
Into  matters  of  fact  on  which  its  Jurisdiction 
depends.  Huntington  v.  Birch,  12  Conn.  142, 
152.     In  tribunals   of   limited   jurisdiction, 


like  our  courts  of  probate  in  which  there  Is 
no  presumption  In  favor  of  the  existence  of 
Jurisdictional  facts,  they  must  appear  of  rec- 
ord in  order  to  give  validity  to  their  orders 
and  Judgments,  and  such  facts  must  be 
found  by  such  tribunals. 

[3]  The  effect  of  the  demurrer  to  the  ap- 
plication for  a  writ  of  prohibition  which  al- 
leges that  the  testatrix  died  a  resident  of 
New  York  state  is  not  an  admission  that  the 
court  of  probate  could  not  properly  enter- 
tain the  application  of  the  executor  for  the 
probate  of  the  will.  That  application  al- 
leged that  the  testatrix  died  a  resident  of 
the  probate  district  of  Avon.  The  demurrer 
was  a  proper  method  of  raising  the  question 
of  whether  the  matter  of  the  residence  of 
the  testatrix  should  be  first  .decided  by  the 
superior  court  upon  a  writ  of  prohibition  or 
by  the  court  of  probate.  It  admitted  the  fact 
that  the  testatrix  resided  in  New  York  only 
for  the  purpose  of  testing  the  sufficiency  of 
the  application  for  a  writ  of  prohibition. 

[4]  As  the  court  of  probate  has  Jurisdic- 
tion to  primarily  decide  the  question  of  the 
residence  of  the  testatrix,  it  is  to  be  pre- 
sumed that  It  will  decide  it  correctly.  But- 
ler v.  Sisson,  49  Conn.  580,  581.  If  It  de- 
cides it  in  favor  of  the  present  plaintiff,  he 
will  not  be  so  aggrieved  as  to  entitle  him  to 
a  writ  of  prohibition  merely  because  the 
probate  court's  decision  of  such  jurisdiction- 
al question  may  be  collaterally  attacked. 
Such  judgment  of  the  probate  court  would 
stand  as  a  valid  decision  of  a  jurisdictional 
fact  until  directly  or  collaterally  impeached. 
As  the  court  of  probate  has  jurisdiction  to 
so  determine  the  preliminary  question  of  the 
testatrix's  residence,  this  plaintiff  would  have 
a  right  of  appeal  from  an  adverse  decision 
of  the  court  of  probate  upon  that  question, 
and  the  right  to  have  the  question  of  resi- 
dence decided  by  the  superior  court  and  the 
judgment  of  that  court  upon  that  question  of 
fact  would  be  conclusive,  and,  If  In  favor  of 
the  appellant,  the  Judgment  of  the  probate 
court  would  be  set  aside. 

From  certain  language  In  the  opinion  in 
Olmstead's  Appeal,  43  Conn.  110,  and  which 
is  referred  to  in  Fayerweather  v.  Monson, 
61  Conn.  431,  443,  23  Atl.  878,  It  seems  to  be 
claimed  in  this  case  that  an  appeal  by  this 
plaintiff  to  the  superior  court  from  a  deci- 
sion adverse  to  him  upon  said  question  of 
residence,  and  based  upon  the  alleged  fact 
that  the  testatrix  died  a  resident  of  New 
York  and  that  therefore  the  probate  court 
of  Avon  had  no  Jurisdiction  of  the  settlement 
of  her  estate,  would  not  lie,  and,  if  attempt- 
ed to  be  taken,  such  appeal,  as  soon  as  It 
was  discovered  that  neither  the  probate 
court  of  Avon  nor  the  superior  court  had 
Jurisdiction  to  admit  the  Mrs.  Roberts  will 
to  probate  or  to  settle  her  estate,  would  be 
dismissed  by  the  superior  court,  without  any 
decision  of  the  question  of  the  residence  of 
the  testatrix. 

We   find  in  Olmstead's  Appeal,   43  Conn. 
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113,  this  language:  "If  It  be  true,,  as  the 
appellant  alleges,  that  the  superior  court  has 
no  jurisdiction;  so  far  from  constituting  a 
reason  for  an  appeal  to  It,  It  constitutes  a 
conclusive  reason  why  an  appeal  should  not 
be  taken" — and  on  page  119  of  43  Conn.: 
"It  was  the  duty  of  that  court  (the  superior 
court)  to  dismiss  the  case  whenever  it  dis- 
covered that  it  had  no  jurisdiction  over  it 
•  *  *"  That  case  was  an  appeal  from 
the  doings  of  commissioners.  The  allow- 
ance of  certain  claims  and  the  disallowance 
of  others  were  two  of  the  reasons  of  appeal 
assigned.  The  third  was  that  Mr.  Olmstead 
was  not,  at  the  time  of  bis  death,  a  resi- 
dent of  the  probate  district,  the  probate 
court  of  which  had  assumed  the  settlement 
of  his  estate  and  bad  appointed  the  commis- 
sioners, who  had  passed  upon  the  claims  In 
question,  and  that  therefore  neither  said 
court  of  probate  nor  the  superior  court  "had 
jurisdiction  of  this  case."  Evidently  no 
question  of  jurisdiction  had  been  raised  or 
decided  at  the  hearing  before  the  commis- 
sioners or  in  the  probate  court  Upon  the 
trial  In  the  superior  court  the  appellant  of- 
fered evidence  to  prove  that  the  deceased 
was  not  a  resident  of  the  probate  district 
In  which  the  estate  was  In  process  of  set- 
tlement and  the  superior  court  rejected  it 
This  court  in  granting  a  new  trial,  said,  In 
effect  that  while  the  fact  of  such  nonresi- 
dence  was  not  a  proper  reason  of  appeal 
from  the  doings  of  commissioners,  for  the 
purpose  of  obtaining  a  rehearing  upon  the 
question  of  the  allowance  and  disallowance 
of  certain  claims  by  the  commissioners,  it 
was  provable  for  the  purpose  of  showing 
that  neither  the  superior  court  nor  the  court 
of  probate  had  jurisdiction  of  the  case;  that, 
if  the  alleged  fact  of  nonresidence  was  proved, 
It  would  be  "quite  Idle  to  examine  the  va- 
lidity of  the  claims  presented  against  the 
estate";  and  that  if  the  superior  court 
should  dismiss  the  appeal  for  such  want  of 
jurisdiction,  it  would  be  "a  perpetual  sus- 
pension of  proceedings  In  the  court  of  pro- 
bate." It  follows,  therefore,  that  such  dis- 
missal of  the  case  by  the  superior  court 
would  Involve  a  decision  by  that  court  that 
the  court  of  probate  had  no  jurisdiction  of 
the  proceeding  before  it 

The  language  referred  to  in  the  opinion  In 
Olmstead's  Appeal  does  not  mean  that  an 
erroneous  decision  or  action  by  a  probate 
court  regarding  a  jurisdictional  fact  may  not 
be  made  the  ground  of  an  appeal  taken  to 
the  superior  court  for  the  purpose  of  pro- 
curing a  reversal  of  such  decision  or  action. 
Section  406  of  the  General  Statutes  provides 
that  "any  person  aggrieved  by  any  order,  de- 
cree or  denial  of  a  court  of  probate  In  any 
matter,  •  •  •  may  appeal  therefrom  to 
the  superior  court    •    •    •»» 

In  Hoyt  t.  Brooks,  10  Conn.  188, 192,  It  Is 
said  that  "every  act  of  a  court  of  probate 
Is  subject  to  revision  by  appeal." 


In  Sturges  v.  Peck,  12  Conn.  139,  141,  It  Is 
said  that  even  if  an  order  of  a  court  of  pro- 
bate is  void,  an  appeal  may  be  very  appropri- 
ate to  "place  upon  the  record  the  real  truth 
of  the  case  and  save  the  proceedings  from 
all  appearance  of  Inconsistency.    *    *     •" 

In  Beach's  Appeal,  76  Conn.  118,  121,  55 
AtL  596,  a  court  of  probate  of  this  state 
passed  an  order  appointing  an  administrator 
on  the  estate  of  Beach.  An  appeal  was  tak- 
en to  the  superior  court  upon  the  ground 
that  Beach  at  the  time  of  his  death  resided 
and  was  domiciled  In  New  York  state,  and 
that  neither  the  court  of  probate  nor  the 
superior  court  of  this  state  had  jurisdiction 
to  appoint  such  administrator.  Upon  the 
reservation  of  the  appeal  to  this  court,  we 
said:  "Upon  this  appeal  the  superior  court 
had  full  jurisdiction  of  the  subject-matter, 
*  *  *  and,  within  the  Issues  presented  by 
the  appeal,  the  court  tries  the  cause  de  nova 
The  issues  are  these :  Was  Moses  S.  Beach, 
at  the  time  of  his  death,  an  Inhabitant  of 
this  state.  The  appeal  alleges  that  he  was 
not  an  Inhabitant  and  did  not  leave  property 
in  this  state.  •  •  •  If  the  court  finds 
that  the  Intestate  did  not  live  in  this  state 
and  did  not  leave  property  here,  the  appel- 
lant Is  entitled  to  judgment  and  the  pro- 
bate order  must  be  set  aside." 

[6]  The  plaintiff  claims  that  although  she 
may  have  such  remedy  in  the  probate  court 
and  by  appeal  to  the  superior  court,  it  is 
not  an  adequate  remedy  and  that  she  Is  still 
entitled  to  a  writ  of  prohibition,  and,  among 
other  authorities,  cites  the  case  of  Payer- 
weather  v.  Monson,  supra,  in  support  of  that 
claim.  It  is  true  that  it  was  held  that  upon 
the  facts  in  that  case  the  writ  of  prohibition 
should  be  issued.  As  the  question  whether 
the  remedies  afforded  by  a  hearing  in  the 
probate  court  and  by  appeal  to  the  superior 
court  are  equally  effective  with  that  given 
by  a  writ  of  prohibition  is  to  be  determined 
largely  by  the  peculiar  facts  of  each  case 
(State  v.  Elkln,  130  Mo.  90,  109,  30  S.  W. 
333,  31  S.  W.  1037),  we  have  no  occasion  to 
question  here  the  correctness  of  the  decision 
in  that  case.  But  as  the  facts  in  that  case 
differ  essentially  from  those  in  the  case  at 
bar,  it  cannot  control  the  decision  of  this 
case.  The  decision  in  that  case  seems  to 
have  been  based  mainly  upon  the  fact  re- 
garding which  there  was  apparently  no  dis- 
pute, that)  the  Insolvency  petition,  under 
which  the  probate  court  was  about  to  ap- 
point a  trustee,  had  been  withdrawn,  and 
that  the  facts  apparent  upon  the  record  and 
admitted  by  the  application  for  a  revival  of 
the  Insolvency  petition,  and  for  the  appoint- 
ment of  a  trustee,  therefore  clearly  showed 
that  neither  the  probate  court  nor  the  supe- 
rior court  could  have  jurisdiction  to  appoint 
the  trustee,  which  the  probate  court  had 
decided  to  appoint 

In  the  case  before  us  It  was  alleged  in  the 
application  to  admit  the  will  to  probate  that 
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the  deceased  resided  in  the  probate  district 
of  Avon,  and  the  truth  of  that  allegation  has 
not  been  passed  upon  by  the  probate  court 
The  plaintiff  desires  to  contest  the  truth  of 
this  averment.  That  seems  to  be  the  only 
dispute  between  the  parties,  and  that  dis- 
pute the  plaintiff  claims  the  right  to  have 
settled  by  the  superior  court  uopn  a  writ  of 
prohibition  rather  than  in  the  ordinary  man- 
ner by  the  probate  court  primarily,  to  which 
the  settlement  of  the  estates  of  deceased  per- 
sons is,  in  this  state,  committed  by  statute 
and  by  the  superior  court  only  when  an  ap- 
peal is  taken  to  it  from  the  decision  of  the 
court  of  probate. 

That  the  probate  court  may  render  an 
erroneous  decision  can  never  be  a  ground 
for  Issuing  a  writ  of  prohibition.  1  Swift's 
Dig.  565.  It  is  a  prerogative  writ  to  be  is- 
sued with  great  caution  and  for  securing 
order  and  regularity  in  all  tribunals,  where 
there  is  no  other  regular  and  ordinary 
remedy.  Sherwood,  Beceiver,  v.  New  Eng- 
land Knitting  Co.,  68  Conn.  543,  549,  37  AtL 
388.  Where,  as  in  this  state,  there  is  a 
remedy  by  appeal,  it  will  not  lie  to  arrest 
the  proceedings  in  a  probate  court  upon  the 
ground  that  the  decedent  was  not  a  resident 
of  the  district  in  the  probate  court  of  which 
a  will  is  offered  to  be  proved.  People  v. 
Surrogate  Court,  36  Hun  (N.  Y.)  218;  State 
v.  Superior  Court,  11  Wash.  Ill,  39  Pac.  818 ; 
Preston  v.  Fidelity  Trust  Co.,  94  Ky.  295,  22 
&  W.  318;  State  ▼.  Withrow,  141  Mo.  69, 
41  S.  W.  980. 

The  superior  court  committed  no  error  in 
sustaining  the  demurrer  to  the  application 
for  a  writ  of  prohibition. 

There  is  no  error.  The  other  Judges  con- 
curred. 


HOPE  v.  VAIiENTB. 

(Supreme  Court  of  Errors  of  Connecticut    Dee. 
19,  1912.) 

X.  Municipal  Corporations  (g  706*) — Per- 
sonal  Injury— Animals  on  Street— Negli- 
gence— Complaint. 

A  complaint  alleging  that  plaintiff  was 
kicked  by  defendant's  horse  "negligently  left 
unattended,  unguarded,  and  unharnessed  and 
tied  to  the  rear  of  a  wagon,"  in  a  street  and 
further  alleging  that  the  horse  was  a  vicious, 
kicking  horse,  and  that  defendant  knew  of  this 
vice,  charges  two  acts  of  negligence;  one  in 
leaving  the  horse  in  such  condition  and  place, 
independent  of  its  vice  of  kicking,  the  other 
in  so  leaving  it  in  view  of  its  vice. 

[Ed.  Nfite.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  g  1518;  Dec  Dig.  g 
706.*] 

2.  Municipal  Corporations  (|  706*) — Per- 
sonal Injurt— Animal  on  Street — Negli- 
gence—Evidence. 

Whether,  regardless  of  its  viciousness,  it  is 
negligence  to  leave  a  horse  unharnessed  tied  to, 
and  eating  from,  the  rear  of  a  wagon  at  the 
side  of  a  street  where  the  sidewalk  is  obstruct- 
ed,   in   going    around    which   in    the   street    a 


Jiedestrian  is  kicked  by  it  is  a  question  for  the 
ury. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  g  1518;  Dec.  Dig.  § 
706.*] 

a  Appeal  and  Ebrob  (J  882*)  —  Instruc- 
tions—Requests. 

One  may  not  complain  that  the  charge  used 
the  term  "acting  within  the  scope  of  their 
authority"  without  defining  it:  it  in  this  re- 
spect following  his  request  the  court  not  being 
required  to  go  further  than  he  requested. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Er- 
ror, Cent.  Dig.  §g  3591-3610;  Dec.  Dig.  g  882.*] 

4.  Trial  (f  60*)— Reception  of  Evidence- 
Preliminary  Proof— Identity. 

Evidence  tending  to  prove  that  the  horse 
which  witness  cared  for  and  testified  was  vicious 
was  the  one  which  kicked  plaintiff,  and  was  de- 
fendant's horse,  is  sufficient  foundation  as  to 
identity  for  admission  of  his  testimony,  though 
the  question  whether  identity  is  fully  estab- 
lished is  still  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  gg  141-145 ;   Dec  Dig.  g  60.*] 

5.  Appeal  and  Ekbob  (g  1053*)— Harmless 
Error — Admission  of  Evidence — Instruc- 
tions. 

Admission  of  testimony  that  information 
of  the  viciousness  of  defendant's  horse  was 
communicated  to  his  servant  who  came  to  the 
hospital  for  it  if  improper,  because  he  was  not 
shown  to  have  had  general  charge  of  it  was 
harmless,  the  jury  having  been  charged  that 
knowledge  of  a  servant  was  only  imputable  to 
the  master  where  acquired  when  acting  within 
the  fair  scope  of  his  agency,  and  that  knowledge 
of  any  servant  of  defendant  in  respect  to  its 
viciousness  to  be  imputable  to  defendant  should 
be  acquired  while  driving  it  or  having  the  man- 
agement of  it 

[Ed.  Note.— For  other  cases,  see  Appeal  and  Er- 
ror, Cent  Dig.  gg  4178-4184 ;  Dec  Dig.  g  1053.*] 

6.  Evidence  (g  262*)— -Testimony  on  Former 
Trial. 

Plaintiff  may  introduce  a  portion  of  defend- 
ant's testimony  on  a  former  trial,  claimed  to 
be  an  admission  of  a  material  fact,  without  put- 
ting in  all  of  defendant's  testimony  at  such 
trial,  that  relating  to  other  facts  as  well  as  the 
one  in  question. 

[Ed.  Note.— For  other  cases,  see  Evidence. 
Cent  Dig.  gg  1019-1021 ;  Dec  Dig.  g  262.*] 

Appeal  from  Superior  Court  New  Haven 
County;  William  H.  Williams,  Judge. 

Action  by  Thomas  Hope  against  Pasquale 
Valente.  Verdict  and  judgment  for  plaintiff, 
and  defendant  appeals.    Affirmed. 

Spotawood  D.  Bowers,  of  Bridgeport,  and 
Benjamin  Slade,  of  New  Haven,  for  appel- 
lant George  E.  Beers  and  Frederick  C.  Rus- 
sell, both  of  New  Haven,  for  appellee. 

THAYER,  J.  [1]  The  plaintiff  alleges  that 
he  was  kicked  by  a  horse  of  the  defendant 
which  had  been  "negligently  left  unattended, 
unguarded,  and  unharnessed  and  tied  to  the 
rear  of  a  wagon"  in  Orange  street  He  claim- 
ed, further,  that  the  horse  was  a  vicious, 
kicking  horse,  and  that  the  defendant  knew 
of  this  vice.  The  complaint  has  been  con- 
strued as  charging  two  acts  of  negligence. 
Hope  v.  Valente,  84  Conn.  2A&,  250,  79  AtL 
583.  There  was  evidence  tending  to  prove 
that  the  defendant  was  engaged  In  construct- 
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ing two  houses  on  Orange  street,  that  at  the 
time  of  the  plaintiff's  injury  there  were  sev- 
eral piles  of  brick  about  four  feet  high  in 
the  street  on  the  grass  plat  between  the  side- 
walk and  the  curbstone,  and  that  there  were 
heaps  of  sand,  broken  bricks,  and  pieces  of 
lumber  blocking  the  sidewalk  in  front  of  the 
premises.  In  the  gutter  of  the  street  about 
in  front  of  the  premises  stood  the  defendant's 
wagon  with  a  horse  hitched  thereto,  and  to 
the  rear  of  this  wagon  was  a  chestnut  mare 
belonging  to  the  defendant  unharnessed  and 
tied  by  a  halter  to  the  rear  of  the  wagon 
from  which  it  was  feeding.  The  plaintiff 
claimed  that  in  passing  along  the  street  he 
turned  from  the  obstructed  sidewalk  Into  the 
street  proper;  that,  haying  passed  at  the 
rear  of  the  chestnut  mare,  he  turned  to  pass 
parallel  with  her  at  a  distance  of  about  10 
feet,  when  she  swung  around  and  kicked 
him. 

[2]  The  defendant  assigns  as  error  the 
court's  Instruction  that,  if  the  Jury  found  it 
proven  that  the  defendant's  horse  "was  left 
by  him  unattended,  unguarded,  and  unhar- 
nessed and  tied  to  his  wagon  at  the  time  and 
place  in  question,  they  should  then  determine 
whether  In  so  doing  he  was  negligent — that 
is,  whether  he  acted  as  a  reasonably  prudent 
man  would  have  acted  under  the  circum- 
stances"— and  that  if  they  found  that  the  de- 
fendant so  left  the  horse  and  was  in  so  doing 
negligent,  and  the  plaintiff  without  negli- 
gence on  his  part  was  kicked  by  it,  he  might 
recover.  This  plainly  left  it  for  the  Jury 
to  determine  whether  it  was  negligence  to 
leave  the  horse  tied  to  the  wagon  in  the 
street,  although  she  was  gentle  and  free 
from  vicious  habits.  This  is  the  precise 
ground  of  the  defendant's  complaint  of  the 
Instruction.  It  is  said  that,  as  the  horse  Is  a 
domestic  animal  not  naturally  vicious  or  in- 
clined to  mischief,  an  owner  Is  not  negligent 
in  leaving  it  tied  in  the  street,  unless  the 
individual  horse  so  left  is  vicious,  and  the 
owner  knows  it  But  a  person  may  be  negli- 
gent in  the  use  of  an  instrument  which  in 
Itself  is  entirely  harmless.  We  have  said 
in  the  case  of  a  runaway  horse  that  it  was 
a  question  for  the  Jury  whether  It  was  neg- 
ligence to  leave  the  horse  unhitched  in  the 
street  under  circumstances  disclosed  by  the 
evidence,  regardless  of  its  habit  of  running 
away.  Haywood  v.  Hamm,  77  Conn.  158,  160, 
58  Atl.  695.  Under  the  plaintiff's  claim  in  the 
present  case,  the  defendant  was  not  using  the 
street  for  the  purpose  of  travel  for  which  it 
was  provided.  The  horse  was  not  under  the 
restraint  which  it  would  have  been  if  attach- 
ed In  the  ordinary  manner  to  a  vehicle.  It 
was  unharnessed.  It  was  feeding,  which  might 
or  might  not  render  it  impatient  of  strangers 
in  its  vicinity.  It  was  tied  to  the  wagon  so  that 
it  could  not  escape  If  startled  at  its  feeding 
by  the  approach  of  passers-by.  The  sidewalk 
was  obstructed  so  that  travel  might  thereby 


be  diverted  to  the  traveled  part  of  the  street 
in  the  vicinity  of  the  horse.  Under  the  facts 
claimed  to  have  been  proved,  It  was  proper 
to  leave  it  to  the  Jury  to  determine  whether, 
regardless  of  the  viciousness  of  the  defend- 
ant's horse,  he  was  negligent  in  leaving  it 
in  the  street  In  the  manner  claimed. 

[3]  Upon  the  question  of  the  defendant's 
knowledge  of  the  vicious  propensities  of  his 
horse,  the  Jury  were  instructed  that  "the 
knowledge  of  any  servant  or  agent  in  respect 
to  any  vicious  propensity  or  disposition  of 
the  horse  in  question  acquired  while  driving 
or  having  the  management,  care,  or  control 
of  said  horse  by  the  direction  or  authority 
of  the  defendant  will  be  Imputed  to  the  de- 
fendant" This  Is  excepted  to  by  the  defend- 
ant as  permitting  the  knowledge  of  any  one 
having  the  management,  care,  or  control  of 
the  horse  to  be  imputed  to  the  defendant 
This  criticism  does  not  take  notice  of  the 
fact  that  the  charge  confines  the  knowledge 
to  "any  servant  or  agent  of  the  defendant" 
The  Jury  were  later  told  that  this  knowledge 
must  have  been  acquired  by  the  servant  or 
agent  while  acting  within  the  fair  scope  of 
his  agency  or  employment  It  Is  conceded  by 
the  defendant's  counsel  In  their  brief  that 
this  charge  could  not  be  complained  of  had 
the  court  defined  what  constituted  "acting 
within  the  scope  of  their  authority."  But 
In  this  respect  the  charge  followed  the  ninth 
request  of  the  defendant  and  the  court  was 
not  required  to  go  further  than  the  defend- 
ant requested. 

[4]  The  first  33  assignments  of  error  relate 
to  the  admission  of  the  testimony  of  O'May. 
a  witness  for  the  plaintiff,  who  was  a  groom 
at  the  stable  of  a  veterinary,  and  testified,  in 
substance,  that  a  chestnut  mare  which  was 
brought  to  the  stable  and  treated  there  and 
taken  away  a  short  time  before  the  plain- 
tiff's injury  was  a  vicious  kicking  animal, 
that  he  Informed  the  servant  who  came  for 
her  that  she  was  a  kicker.  He  testified,  also, 
that  he  had  afterwards  seen  the  same  mare 
in  the  defendant's  possession,  and  in  the 
possession  of  one  Dominic  Manturio,  a  serv- 
ant of  the  defendant  and  had  also  seen  her 
in  front  of  the  Orange  street  premises.  It 
Is  claimed  that  this  evidence  tending  to 
show  viciousness  was  not  admissible  until  the 
identity  of  the  horse  at  the  stable  with,  the 
one  which  did  the  plaintiff  injury  bad  been 
established,  and  that  the  question  of  identity 
was  one  for  the  court  We  Bald  when  this 
case  was  formerly  before  us  (84  Conn.  248. 
254,  79  AtL  583)  that  this  evidence  should 
have  been  excluded  until  the  identity  of  the 
horse  had  been  shown.  And  we  said  that 
other  evidence  to  the  same  point  should  have 
been  admitted  because  the  identity  was  so 
clearly  shown  by  It  Without  some  testi- 
mony tending  to  show  that  the  horse  at  the 
stable  was  the  one  which  injured  the  plain- 
tiff, the  evidence  of  its  viciousness  was  lr- 


Digitized  by 


Google 


Conn.) 


STERN  v.  MAX  RIPPS  OO. 


643 


relevant  and  Immaterial.  Whether  a  prop- 
er foundation  for  admitting  this  evidence 
had  been  laid  was  a  preliminary  question  for 
the  trial  judge;  but  whether  the  Identity 
was  fully  established  was  a  question  for  the 
jury  upon  all  the  evidence  In  the  case,  and 
they  were  so  told  in  the  charge,  and  Instruct- 
ed that,  if  it  was  not  the  same  horse,  O'May's 
testimony  was  to  be  disregarded.  The  find- 
ing shows  that  at  the  time  the  testimony  was 
admitted  there  was  evidence  tending  to  prove 
that  the  horse  which  O'May  cared  for  and 
testified  was  vicious  was  the  horse  which  in- 
jured the  plaintiff,  and  was  the  defendant's 
horse.  This  was  sufficient  to  justify  the 
court  In  admitting  the  testimony. 

[I]  It  Is  also  objected  to  this  testimony  that 
that  portion  of  It  was  improper  which  tended 
to  show  that  Information  of  the  vlclousness 
of  the  horse  was  communicated  by  O'May  to 
the  servant  of  the  defendant  who  came  to 
the  hospital  for  the  horse,  because  such 
knowledge  could  not  be  Imputed  to  the  mas- 
ter, unless  the  servant  is  shown  to  have  had 
general  charge  of  the  horse.  It  does  not  ap- 
pear that  the  testimony  was  objected  to 
upon  this  ground  at  the  time  it  was  admitted. 
So  far  as  appears,  the  entire  testimony  was 
objected  to  because  as  claimed  there  had 
been  no  Identification  of  the  horse.  However 
this  may  be,  the  jury  were  told  in  the  charge 
that  knowledge  of  a  servant  was  only  im- 
putable to  the  master  when  acquired  when 
acting  within  the  fair  scope  of  his  agency, 
and  also  that  knowledge  of  any  servant  of 
the  defendant  in  respect  to  the  vidousness 
of  the  horse  to  be  imputable  to  the  defendant 
should  be  acquired  while  driving  or  having 
the  management  of  the  horse.  The  defendant 
could  not,  therefore,  have  been  harmed  by 
the  testimony  if  improperly  admitted. 

[I]  The  plaintiff  offered  In  chief  a  portion 
of  the  defendant's  testimony  upon  the  former 
trial  of  the  case  which  was  claimed  as  an 
admission  of  knowledge  by  the  defendant  of 
the  vlclousness  of  the  horse.  This  was  ob- 
jected to  upon  the  ground  that  the  defend- 
ant's entire  testimony  upon  the  former  trial 
was  not  offered;  the  defendant's  counsel 
stating  that  no  objection  would  be  made  to 
the  admission  of  the  defendant's  entire  testi- 
mony. An  admission  by  the  defendant  of 
a  material  fact  was  admissible  whether  made 
in  court  or  elsewhere,  and  we  know  of  no 
rule  which  would  compel  the  plaintiff  to  lose 
the  admission  unless  he  put  In  the  entire  evi- 
dence of  the  defendant,  that  relating  to  oth- 
er facts  as  well  as  to  the  one  in  question. 
Such  procedure  would  very  likely  result  in 
the  plaintiff  being  compelled  to  offer  evi- 
dence against  himself,  end  perhaps  enable 
the  defendant  to  escape  testifying  upon  the 
second  trial. 

The  other  questions  raised  by  the  appeal 
are  either  specifically  waived  in  the  defend- 
ant's brief,  or  have  not  been  pursued  there- 


in, or  In  the  oral  argument    They  therefore 
call  for  no  discussion  here. 

There  la  no  error.    The  other  Judges  con- 
curred. 


STERN  v.  MAX  RIPPS  OO. 

(Supreme  Court  of  Errors  of  Connecticut.    Dec. 
19,  1912.) 

1.  Appeal  and  Ebbob  (§  743*)— Assignment 
or  Ebbobs— Specification. 

Under  Gen.  St  1902,  i  798,  which  pre- 
scribes a  form  of  appeal,  and  requires  appellant 
to  state  distinctly  the  specific  errors  complained 
of,  an  assignment  of  error  in  the  rulings  and 
instructions  as  they  appear  in  the  record  and 
bill  of  exceptions  is  insufficient. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  2999,  3011;  Dec.  Dig.  | 
743.*] 

2.  New  Tbial  (|  70*) — Vbbdiot  Against  Evi- 
dence. 

The  trial  court  cannot  set  aside  a  verdict 
when  it  is  apparent  that  there  was  some  evi- 
dence upon  which  the  jury  might  have  reason- 
ably reached  their  conclusion. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  U  142,  143 ;   Dec.  Dig.  |  70.*] 

3.  Trial  (§  140*) — Questions  op  Fact— Cred- 
ibility of  Witnesses—  Inferences. 

The  credibility  of  witnesses  and  the  infer- 
ences to  be  drawn  from  circumstances  are  ques- 
tions for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  gg  334,  335 ;  Dec  Dig.  g  140.*] 

4.  Sales  (I  52*)— Trial  (g  142*) — Action  fob 
Pbice— Sufficiency  of  Evidence. 

Evidence,  in  an  action  for  the  price  of 
goods  sold,  where  defendant  claimed  that  they 
were  sold  to  him  individually,  held  sufficient 
to  sustain  a  verdict  for  plaintiff  against  the 
company  under  the  name  of  which  defendant  did 
business. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent 
Dig.  gg_  118-144,  1045;  Dec.  Dig.  J  52;*  Trial, 
Cent.  Dig.  i  337;    Dec.  Dig.  {  142.*] 

Appeal  from  City  Court  of  New  Haven; 
Richard  H.  Tyner,  Judge. 

Action  by  P.  Stern  against  the  Max  Rlpps 
Company.  Verdict  for  plaintiff  set  aside  on 
defendant's  motion,  and  plaintiff  appeals.  Re- 
versed and  remanded  with  direction  to  en- 
ter judgment  on  the  verdict 

Carl  A  Mears,  of  New  Haven,  for  appel- 
lant Slade,  Slade  &  Slade,  of  New  Haven, 
for  appellee. 

RORABACK,  J.  The  plaintiff  sued  upon 
the  common  counts,  and  filed  his  bill  of  par- 
ticulars, showing  debit  item  for  merchan- 
dise sold  and  delivered  to  the  amount  of 
$181.81.  The  defendant  answered  by  a  gen- 
eral denial. 

The  plaintiff  claimed  and  offered  evidence 
to  prove  that  the  merchandise  was  sold  and 
delivered  to  the  defendant  the  Max  Ripps 
Company.  The  defendant  offered  no  evi- 
dence, but  contended  that  from  the  plaintiff's 
testimony  it  appeared  that  the  property  In 
question    was   sold    and   delivered   to  Max 
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Rlpps  as  an  Individual,  and  not  to  the  Max 
Rlpps  Company. 

A  verdict  was  rendered  for  the  plaintiff  to 
recover  the  amount  set  forth  In  his  bill  of 
particulars,  with  interest.  Upon  motion 
that  verdict  was  set  aside  as  against  the  evi- 
dence. 

The  errors  alleged  in  the  reasons  of  appeal 
are  that  the  court  erred  (1)  in  setting  aside 
the  verdict  of  the  jury,  on  the  ground  that 
It  was  against  the  evidence,  and  (2)  in  the 
rulings  and  instructions  as  they  will  appear 
in  the  record  and  bill  of  exceptions. 

[1]  The  second  assignment  of  error  leaves 
It  uncertain  what  the  particular  errors 
claimed  to  have  been  committed  are.  Such 
an  assignment  does  not  meet  the  requirement 
of  the  General  Statutes,  g  798,  and  the  re- 
peated rulings  of  this  court 

The  only  question  properly  presented  by 
the  appeal  is  by  the  first  assignment  of  er- 
ror, namely:  Did  the  court  err  in  setting 
aside  the  verdict  of  the  jury? 

[2]  It  is  unnecessary  to  review  the  former 
decision  of  this  court  as  to  the  power  of  the 
trial  court  to  set  aside  verdicts,  as  that  has 
been  done  In  the  recent  cases  of  Cables  v. 
Bristol  Water  Co.,  86  Conn.  223,  84  Atl.  928, 
and  Stelnert  v.  Whltcomb,  84  Conn.  262, 
264,  79  Atl.  676,  where  it  was  held  that  "the 
verdict  should  not  be  set  aside  when  It  Is 
apparent  that  there  was  some  evidence  upon 
which  the  jury  might  reasonably  reach  their 
conclusion." 

[3,4]  A  full  statement  of  the  testimony 
would  unnecessarily  prolong  this  opinion,  and 
a  brief  outline  will  be  sufficient.  The  plain- 
tiff introduced  evidence  tending  to  prove 
these  facts:  Max  Ripps,  for  some  time  prior 
to  December  1,  1912,  had  a  place  of  business 
at  15  Congress  avenue,  New  Haven,  Conn. 
He  had  traded  with  the  plaintiff,  whose  place 
of  business  was  in  New  York  City.  The  cer- 
tificate of  organization  of  the  Max  Rlpps 
Company  was  dated  December  1,  1910,  and 
duly  filed  December  5,  1910.  In  the  latter 
part  of  November,  1910,  Gussie  Rlpps,  a  sis- 
ter of  Max  Ripps,  one  of  the  incorporators 
of  and  a  buyer  for  the  Max  Ripps  Compa- 
ny, ordered  certain  goods  for  the  defendant 
In  about  a  week  later  Max  Rlpps  reordered 
the  goods  for  the  defendant  and  upon  his 
order  tbe  goods  were  shipped.  Prior  to 
this  purchase,  the  plaintiff  heard  of  the  com- 


pany, and  knew  that  Max  Ripps  was  a  bank- 
rupt The  goods  were  delivered  in  two  ship- 
ments, made  in  December,  1910,  and  were 
afterwards  seen  in  the  store  of  the  defend- 
ant company. 

The  defendant  offered  no  evidence  to  con- 
tradict the  testimony  of  the  plaintiff,  but  re- 
lied upon  apparent  inconsistencies  in  the 
plaintiff's  evidence  to  sustain  Its  contention 
that  the  goods  were  sold  and  delivered  to 
Max  Ripps  individually. 

The  merchandise  was  charged  upon  the 
books  of  the  plaintiff  to  Max  Ripps,  and  so 
marked  and  shipped.  The  plaintiff  stated 
that  this  mistake  was  made  by  his  bookkeep- 
er, who  was  uninformed  as  to  the  change  in 
Max  Rlpps'  business;  that  this  bookkeeper 
had  been  keeping  an  account  upon  his  book, 
then  unsettled,  with  Max  Rlpps;  that  when 
the  plaintiff  discovered  that  these  entries 
were  made  against  Max  Ripps  he  made  a 
lead  pencil  memorandum  on  his  books  show- 
ing that  they  were  charged  against  "the 
Max  Ripps  Company." 

If  the  jury  believed  the  plaintiff's  evidence, 
the  defendant  was  liable.  The  credibility 
of  the  witnesses  and  the  inference  to  be 
drawn  from  circumstances  are  questions  for 
the  jury.  These  views  have  been  so  often 
reiterated  by  this  court  that  it  is  unneces- 
sary to  cite  authorities  to  sustain  them.  It 
was  for  the  jury  to  say  whether  these  goods 
were  sold  to  the  defendant,  or  to  Max  Ripps 
individually.  The  jury  found  for  the  plain- 
tiff. 

Whether  or  not  the  contract  for  the  pur- 
chase of  the  goods  was  made  a  few  days  be- 
fore the  Max  Ripps  Company  was  organized 
is  not  the  only  important  question  at  this 
time.  The  evidence  shows  that  the  jury 
could  have  fairly  found  that  the  Max  Ripps 
Company  received  the  goods  and  reaped  the 
benefit  from  the  transaction  in  which  the 
plaintiff  sold  and  parted  with  his  property. 

After  carefully  reviewing  the  evidence,  we 
have  reached  the  conclusion  that  there  was 
evidence  from  which  the  jury  might  have 
reasonably  reached  the  conclusion  repre- 
sented by  their  verdict 

There  is  error,  and  the  order  of  the  court 
setting  aside  the  verdict  is  reversed  and  the 
cause  remanded,  with  direction  that  judg- 
ment be  rendered  upon  the  verdict  The  oth- 
er Judges  concurred. 
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BRIGHT  t.  JAMBS  et  aL 

{Supreme  Court  of  Rhode  Island.     Jan.  IS) 
1918.) 

Sficdio  Pemtormanck  (f  108*)— Laches. 

Where  no  time  was  fixed  for  the  perform- 
ance of  a  contract  for  the  sale  of  land,  and  de- 
livery of  the  deed  and  payment  of  the  balance 
of  the  purchase  price  were  to  be  concurrent 
acta,  and  the  vendor  made-  no  tender  of,  or  de- 
mand for,  performance,  the  right  of  the  pur- 
chaser to  enforce  the  contract  within  the  limi- 
tation period  was  not  barred  by  laches. 

[EH.  Note. — For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  gf  326-841;  Dec.  Dig.  | 
105.*] 

Appeal  from  Superior  Court,  Washington 
County;  Darius  Baker,  Judge. 

Suit  by  Robert  I*  Bright  against  George 
S.  James  and  others  for  specific  performance. 
From  decree  for  complainant,  respondents 
appeal.  Appeal  dismissed,  decree  affirmed, 
and  cause  remanded. 

Harry  B.  Agard,  of  Westerly,  and  Tilling- 
hast  &  Collins,  of  Providence  (James  C.  Col- 
lins, of  Providence,  of  counsel),  for  appellants. 
Gardner,  Plrce  &  Thornley,  of  Providence 
<WlIliam  W.  Moss,  of  Providence,  of  counsel), 
for  appellee. 

JOHNSON,  J.  This  is  a  suit  in  equity 
brought  In  the  superior  court  for  the  county 
of  Washington  for  the  specific  performance 
of  a  contract  for  the  sale  of  certain  real 
estate  in  said  county  described  in  the  MIL 
It  was  brought  by  the  vendee,  Robert  L. 
Bright,  against  the  vendors,  George  S.  James 
and  Abby  F.  James,  his  wife,  and  against 
Charles  Capwell  and  John  H.  Capwell,  later 
purchasers  from  them  of  certain  land  and 
timber  included  in  the  contract  sued  on. 

It  is  admitted  that  the  contract  was  duly 
executed  on  April  25,  1907,  and  was  as  fol- 
lows, omitting  the  descriptions  of  the  prop- 
erties included:  "Received  of  R.  L.  Bright 
are  hundred  ($500.00)  dollars,  which  is  to  be 
applied  to  the  payment  of  the  purchase  price 
of  eleven  thousand  two  hundred  ($11,200.00) 
dollars  for  which  sum  we  have  agreed  to  sell 
and  convey  to  said  Bright  or  his  assigns, 
with  a  good  and  perfect  title,  the  following 
described  tracts  and  parcels  of  land.  •  *  • 
We  agree  also  to  accept  from  said  Bright, 
or  bis  successors,  or  assigns,  a  mortgage  on 
said  different  tracts  of  land  for  one-half 
of  the  $11,200.00,  if  he  or  they  desire  it,  for 
three  years,  bearing  interest  at  five  per  cent., 
payable  annually,  with  right  to  discharge 
said  mortgage  at  any  time  with  accrued  in- 
terest thereon.  The  balance  of  the  purchase 
price  is  to  be  paid  on  the  closing  of  the  title 
and  the  passing  the  deed  to  said  different 
lots  or  parcels  of  real  estate  and  other  prop- 
erty above  mentioned.  Richmond,  Rhode  Isl- 
and, April  25, 1907.  George  S.  James.  [Seal.] 
Abby  F.  James.  [Seal.]  Witness  as  to  both 
signatures:  Amos  B.  Whitford."  It  is  ad- 
mitted that  at  this  time  the  vendors  did  not 


have  full  title  to  all  the  properties,  but  un- 
divided interests  in  some  of  them  were  held 
by  near  relatives  of  Mr.  James.  This  was 
known  to  the  parties  when  the  contract  was 
executed.  Mr.  James  assured  the  complain- 
ant that  he  could  sell  these  interests  because 
he  had  contracted  to  buy  them.  One  of  the 
properties  was  subject  to  a  small  mortgage, 
which  was  not  paid  until  that  property  was 
sold  to  the  Capwells.  There  were  also  other 
defects  in  the  titles  of  some  of  the  proper- 
ties, which  neither  of  the  parties  learned  of 
until  afterwards.  Mr.  James  testified  that 
the  complainant  told  him  then  that  his  law- 
yer would  want  a  week  to  look  up  the  prop- 
erties. He  also  testified  that  he  told  the 
complainant  that  he,  James,  would  have 
Judge  Lewis  draw  the  deeds  when  the  com- 
plainant was  ready. 

The  complainant  and  Mr.  Whitford,  who 
was  with  him  when  the  contract  was  signed, 
both  testified  that  it  was  then  understood 
that  Mr.  James  would  need  some  time  to 
get  the  deeds  for  these  other  Interests,  and 
that,  when  he  was  ready  to  deliver  a  deed 
with  good  title,  he  would  notify  the  -  com- 
plainant, and  give  him  a  reasonable  time  to 
pay  the  balance  of  the  money,  and  take  the 
deed.  The  Jameses  denied  this,  and  testified 
that  on  the  contrary  they  told  him  that  they 
were  ready  then  and  that  he  said*  he  would 
let  them  know  when  he  was  ready,  which 
would  be  In  80  or  00  days.  About  two  months 
after  the  making  of  the  contract,  Mr.i  James 
met  Mr.  Whitford  driving  near  Usquepaug. 
He  testified  that  Mr.  Whitford  was  alone, 
and  that  they  did  not  talk  about  the  con- 
tract Mr.  Whitford  and  the  complainant, 
however,  both  testified  that  they  were  to- 
gether, and  that  they  met  Mr.  James,  and 
talked  with  him  about  the  contract,  and 
that  he  said  that  he  had.done  nothing  about 
getting  deeds  of  the  outstanding  .interests, 
and  was  in  no  hurry  for  his  money,  but 
would  let  the  complainant  or  Judge  Lewis 
know  when  be  was  ready.  Near  the  end  of 
June,  1907,  Mr.  James,  by  his  wife,  wrote 
a  letter  to  the  complainant.  Mrs  James 
said  that  in  this  letter  she  tried  to  convey 
the  idea  that  she  and  her  husband  were 
ready  to  perform,  and  wanted  him  to  per- 
form. The  complainant's  recollection  was 
that  it  was  only  a  letter  of  inquiry  as  to 
when  the  sale  could  be  completed.  He  an- 
swered by  a  letter  dated  June  26, 1907,  which 
was  introduced  in  evidence,-  stating  that, 
as  soon  as  Judge  Lewis  could  Investigate 
and  report  upon  the  respondents'  title  and 
furnish  proper  descriptions,  they  would  be 
settled  with  upon  proper  execution  of  a  deed, 
provided  their  title  was  good  and  clear. 
Judge  Lewis,  In  May  or  June,  1907,  bad  been 
employed  by  the  complainant  to  examine  the 
titles  to  the  properties,  and  began  work  the 
latter  part  of  June  or  early  In  July.  In 
order  to  get  Information  to  assist  him  in 
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that  work,  he  wrote  a  letter  to  Mr.  James, 
dated  July  16,  1007,  and  Introduced  In  evi- 
dence, in  which  he  asked  for  further  informa- 
tion about  several  of  the  properties,  explain- 
ing what  be  wanted  it  for,  and  said  that,  If 
anybody  else  except  Mr.  James  owned  any 
part  of  them,  he  wanted  the  names  and 
places  of  residence  of  every  man  and  woman 
that  was  to  sign  any  of  the  deeds.  Judge 
Lewis  testified  that  he  was  never  employed 
to  draw  any  deeds,  and  that  his  employment 
was  simply  to  look  up  and  report  on  the 
titles  to  these  properties  and  many  others, 
which  he  did  as  rapidly  as  he  could  con- 
veniently, consistently  with  his  other  duties. 
In  consequence  of  this  letter,  Mr.  James 
called  upon  Judge  Lewis,  and  gave  him 
some  information  about  the  properties.  He 
talked  about  one  of  them,  the  Daniel  Web- 
ster place,  of  which  he  had  lost  the  deed, 
and  did  not  get  another  and  put  it  on  record 
until  about  a  year  after  the  contract  was 
made.  He  testified  that  he  told  Judge  Lewis 
that  the  heirs  were  ready  to  sign  the  deeds, 
and  that  he  would  like  to  have  the  matter 
closed  up,  but  Judge  Lewis  had  no  recollec- 
tion of  any  such  statements. 

Nothing  else  occurred  in  connection  with 
the  matter  until  about  October  10th  of  the 
same  year,  when  Mr.'  James,  having  got 
from  Judge  Lewis  the  complainant's  address 
in  New  York,  had  his  wife  write  the  com- 
plainant a  letter,  which  was  duly  delivered 
to  him  at  his  New  York  office.  It  was  in- 
troduced in  evidence,  and  was  as  follows: 
"Octo.  10/07.  Mr.  Bright  My  Dear  Sir: 
Not  having  heard  from  you  in  so  long,  I 
conclude  you  have  given  up  the  lands.  You 
surely  have  had  time  to  find  your  titles.  The 
time  given  to  get  off  the  lumber  on  the  South 
Kingston  lot  is  nearly  out  I  shall  have  to 
begin  cutting  the  lumber  at  once.  The  long- 
est time  you  ever  mentioned  was  6  mos.,  and 
it  has  been  6  mos.  with  great  damage  to  me. 
Yours  very  respectfully,  O.  S.  James."  West 
Kingston,  R.  I.  To  this  letter  the  complain- 
ant replied  by  a  letter  introduced  in  evidence, 
which  was  dated  October  12th,  addressed  to 
Mr.  James  at  West  Kingston,  R.  L,  and  duly 
received  by  him.  In  it  he  acknowledged  re- 
ceipt of  the  above  letter  in  reference  to  the 
"purchase"  of  the  respondents'  properties, 
and  continued:  "I  have  been  intending  to  go 
to  Rhode  Island,  almost  every  day  for  more 
than  two  weeks,  to  see  you  and  other  par- 
ties from  whom  I  made  land  purchases,  and 
to  assure  you  and  them,  not  only  that  those 
purchases  would  be  carried  out  to  the  let- 
ter and  In  perfect  good  faith,  but  to  arrange 
with  you  and  them  for  that  purpose."  He 
then  stated  that  he  Intended  to  live  up  to  his 
agreements  like  a  man,  but  that  there  had 
been  several  causes  of  delay  In  getting  the 
sales  closed  up.  One  of  these  he  gave  as 
the  Inability  of  Judge  Lewis  to  complete 
more  rapidly  his  investigation  of  the  titles. 
The  other  he  gave  as  the  opposition  of  cer- 


tain parties.  He  closed  as  follows:  "I  beg 
to  assure  you  that  the  purchase  from  yon 
will  be  carried  out  in  good  faith,  and  that 
before  many  days,  as  soon  as  I  can  hear 
from  Judge  Lewis  as  to  your  titles  and 
boundaries.  I  expect  to  be  in  Rhode  Island 
some  time  next  week,  and,  if  possible,  I  will 
call  to  see  you,  or  have  you  meet  me  some- 
where." He  did  go  to  Rhode  Island  a  short 
time  afterwards,  but  said  that  he  was  not 
able  to  stay  long  enough  to  see  Mr.  James. 

After  receipt  of  this  letter  Mr.  James  did 
nothing  about  repudiating  the  contract,  and 
testified  that  he  continued  to  Intend  to  per- 
form on  his  part  for  about  a  year  until  the 
time  of  the  sale  of  the  properties  to  the  Cap- 
wells.  Mr.  Whitford  testified  that  six  months 
or  more  after  the  date  of  the  contract  he 
saw  Mr.  James  hauling  some  lumber,  and 
that  the  latter  told  him  he  was  cutting  some 
from  the  land  sold  to  the  complainant,  but 
would  pay  him  for  it  He  did  nothing  else 
Inconsistent  with  the  contract  until  the  next 
spring,  when  he  moved  the  sawmill,  and  be- 
gan to  cut  off  some  of  the  timber.  He  did 
not  at  any  time  tender  any  deed  to  the  com- 
plainant or  make  any  offer  of  performance, 
and  did  not  make  any  attempt  to  communi- 
cate with  him  after  the  letter  of  October  10, 
1907.  Judge  Lewis'  report  came  in  the  form 
of  a  letter  to  the  complainant  dated  Novem- 
ber 5,  1907,  with  regard  to  various  titles  he 
was  looking  up,  Including  those  of  the  prop- 
erties bought  from  Mr.  James.  He  said  that 
he  had  practically  completed  the  examina- 
tion, but  needed  explanations  as  to  two  or 
three  matters  in  connection  with  these  latter 
properties;  that  there  were  outstanding  in- 
terests in  some  of  them ;  that  there  was  no 
deed  on  record  of  the  Daniel  Webster  lot 
from  Daniel  Webster  to  Mr.  James;  that 
the  title  to  nearly  all  the  properties  appear- 
ed to  be  good,  but  that  he  did  not  have  all 
his  notes  typewritten  yet  On  receipt  of  this 
letter,  as  the  complainant  testified,  he  wrote 
to  Mr.  James  a  letter  dated  November  7, 
1907,  a  copy  of  which  was  filed  as  "Com- 
plainant's Exhibit  2."  This  was  addressed 
to  George  S.  James  at  West  Kingston,  R.  I. 
The  postage  was  prepaid  upon  it  and  it  was 
mailed  in  New  York,  but  Mr.  James  testified 
that  he  never  received  it  The  envelope  had 
on  it  the  complainant's  New  York  address, 
but  it  was  never  returned  to  him.  In  this 
letter  the  complainant  stated  that  he  had 
been  in  Rhode  Island  the  last  of  October, 
but  had  been  unable  to  see  Mr.  James; 
that  Judge  Lewis  had  just  reported  to  him 
that  he,  James,  bad  not  yet  secured  deeds 
to  the  outstanding  interests  and  had  no  deed 
to  the  Daniel  Webster  lot;  that  hence  it  was 
not  possible  for  him  to  make  a  good  and 
perfect  title  as  required  by  the  contract 
He  protested  that  it  was  not  fair  or  right 
for  Mr.  James  to  expect  or  demand  that  the 
complainant  pay  the  balance  of  the  purchase 
money  until  the  Jameses  were  ready  on  the 
spot  to  make  a  deed  conveying  good  title  to 
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an  the  properties,  or  to  expect  or  require 
him  to  go  to  Rhode  Island  to  perfect  their 
titles  for  them,  to  pay  off  mortgages,  and 
any  purchase  money  that  Mr.  James  might 
have  agreed  to  pay  for  outstanding  Inter- 
ests. He  told  Mr.  James  to  notify  him  when 
he  had  perfected  his  titles,  and  was  ready 
to  close  the  transaction  according  to  con- 
tract, and  he  would  meet  him  In  Providence, 
Wickford,  or  elsewhere  for  that  purpose. 

Shortly  after  sending  thfs  letter  the  com- 
plainant went  to  his  home  In  Chattanooga, 
Tenn.,  to  attend  the  marriage  of  his  daugh- 
ter, returning  in  December  to  New  York, 
where  he  remained  until  about  February  13, 
1908.  Then  he  went  back  to  Tennessee  In 
bad  health,  and  remained  there  for  about  a 
year  In  such  bad  health  as  to  be  practically 
unable  to  attend  to  any  business.  During 
this  time  Mr.  James  and  Mr.  Whltford  and 
Judge  Lewis  had  his  address  in  New  York, 
and  mall  sent  there  was  promptly  forwarded 
to  him.  As  soon  as  he  was  able  to  get  out, 
In  April,  1909,  he  came  to  Rhode  Island, 
and  then  learned  that  Mr.  James  had  sold 
some  of  the  land  and  timber  covered  by  the 
contract  to  the  other  respondents,  the  Cap- 
wells,  who  were  cutting  off  the  timber.  He 
promptly  went  to  Mr.  James,  and  protested 
against  this,  and  Insisted  upon  the  validity 
of  the  contract  Notwithstanding  this,  the 
Jameses  made  another  sale  of  timber  to  the 
Capwells.  The  Capwells,  when  they  made 
their  purchase,  knew  of  the  complainant's 
contract  and  its  terms,  .but  were  informed 
by  Mr.  James  that  the  complainant  had  for- 
feited his  rights  under  it  by  his  acts  and  neg- 
lect The  parties  had  made  no  attempt  to 
communicate  with  each  other  up  to  this  time, 
after  the  last  letter  passed  between  them  late 
in  the  fall  of  1907,  though  each  had  the  oth- 
er's address.  Shortly  after  this  the  com- 
plainant went  with  Mr.  Whltford,  and  made 
formal  demand  of  performance  from  the 
Jameses,  and  offered  to  perform  on  his  part 
upon  proper  deduction  being  made  for  the 
value  of  the  timber  cut  off.  This  Mr.  James 
refused,  taking  the  position  that  the  com- 
plainant had  by  delay  forfeited  all  his  rights 
under  the  contract  He  did  not  then  or  at 
any  other  time  offer  to  return  to  the  com- 
plainant the  $500  paid  by  him  on  the  con- 
tract, or  any  part  of  it  Both  the  complain- 
ant and  Mr.  Whltford  testified  that  at  this 
last  Interview  Mr.  James  said  that  he  pro- 
posed to  keep  the  land  and  money,  too,  and 
would  not  give  up  either,  unless  12  men 
said  he  had  to.  This  he  denied  saving.  The 
complainant  began  his  suit  August  23,  1909. 

The  complainant  testified  that  he  never  in- 
tended to  abandon  this  contract,  and  that  he 
could  always  have  carried  out  his  part  of 
it  upon  reasonable  notice,  a  few  days  or  a 
week.  A  part  of  the  time  he  had  the  money 
himself  and  a  part  of  the  time  he  had  not, 
but  he  had  arrangements  made  which  would 
have  enabled  him  to  pay  the  balance  due  on 
the   purchase   price.      When    Judge   Lewis 


made  a  complete  report  to  the  complainant 
on  the  titles  he  was  examining  neither  of 
them  was  able  to  state,  but  he  did  so  some 
time  after  the  letter  from  him  to  the  com- 
plainant put  in  evidence.  This  report  and 
Judge  Lewis'  evidence  at  the  trial  showed 
that,  besides  the  outstanding  Interests  held 
by  relatives  of  Mr.  James,  there  were  certain 
other  defects  in  the  title  to  some  of  the 
properties,  and  that  In  particular  there  was 
a  gap  in  the  chain  of  title  to  the  Roger  Hill 
farm,  so  called.  It  does  not  appear  that 
this  defect  was  ever  called  to  the  attention 
of  Mr.  James,  or  that  he  ever  inquired  from 
Judge  Lewis,  or  the  complainant  as  to  what, 
If  any,  defects  in  his  titles  they  had  found. 
Long  after  the  making  of  the  contract  and 
in  part  since  the  beginning  of  this  suit,  Mr. 
James  got  deeds  to  himself  of  the  outstand- 
ing interests  In  the  properties  covered  by 
the  contract  and  apparently,  except  for  the 
defect  In  the  title  to  the  Roger  Hill  farm, 
and  for  the  timber  cut  off  and  sold  he  and 
the  other  respondents  are  now  in  a  position 
to  make  a  good  conveyance  to  the  complain- 
ant in  accordance  with  the  contract,  and  the 
latter  Is  willing  to  accept  such  conveyances 
as  they  can  give,  and  to  pay  the  balance  of 
the  contract  price,  less  a  proper  deduction 
on  account  of  the  timber  cut  off  and  sold 
and  other  damage  suffered.  An  Interlocutory 
decree  was  entered  January  27,  1911,  declar- 
ing certain  facts  to  be  admitted  which  are 
covered  by  the  foregoing  statement,  and  stat- 
ing 24  issues  of  fact 

The  cause  was  heard  In  the  superior  court 
upon  oral  testimony  and  certain  documentary 
evidence  by  Mr.  Justice  Baker.  Upon  the 
Issues  the  judge  found  the  facts  substantial- 
ly as  follows: 

(1)  "Some  of  the  owners  of  the  outstand- 
ing interests  made  oral  agreements  with  the 
said  George  S.  James  before  the  making  of 
the  contract  by  said  James  and  his  wife 
with  the  complainant  that  they  would  sell 
and  convey  their  said  interests  to  said  James 
or  to  the  complainant  *  •  •  Other  own- 
ers of  such  Interests  had  made  no  agreement, 
oral  or  otherwise,  to  sell  and  convey  but  had 
expressed  their  willingness  to  do  so." 

(2)  Upon  the  question  whether  it  was  oral- 
ly agreed  between  the  complainant  and  the 
respondents  James,  either  at  the  time  said 
contract  was  made  or  afterwards,  that  they 
would  notify  the  complainant  when  they 
had  perfected  their  title  to  the  said  proper- 
ties, and  give  him  reasonable  notice  of  the 
time  when  they  would  be  ready  to  perform 
said  contract,  deliver  the  necessary  deed  or 
deeds  to  the  complainant  or  his  assigns,  and 
receive  from  him  the  balance  of  the  pur- 
chase money,  the  Judge  found  that  the  evi- 
dence was  so  conflicting  that  it  was  difficult 
to  decide  what  the  fact  was,  but  he  was  In- 
clined to  the  opinion  that  the  answer  should 
be  in  the  negative. 

(3)  That  the  said  respondents  were  not 
ready,  willing,  and  able  to  perform  and  corn- 
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ply  with  all  the  terms,  provisions,  and  stipu- 
lations of  said  contract  in  a  reasonable  time 
after  the  execution  thereof,  and  that  they 
did  not  so  inform  the  complainant  and  did 
not  offer  to  perform  said  contract 

(4)  That  the  complainant  did  not  on  or 
about  the  1st  day  of  June,  1907,  go  to  the 
said  respondent  George  S.  James  and  ex- 
plain that  his  counsel,  Nathan  B.  Lewis,  was 
looking  into  the  titles  of  the  property  refer- 
red to  in  said  contract,  and  that  as  soon  as 
this  work  was  completed  the  complainant 
would  be  ready  to  complete  the  contract 

(5)  That  the  respondent  George  S.  James 
did  not  on  or  about  the  16th  day  of  July, 
1907,  express  to  Nathan  B.  Lewis,  attorney 
for  the  complainant  the  readiness  and  capac- 
ity of  himself  and  wife  to  perform  said  con- 
tract and  did  not  then  and  there  complain 
and  protest  that  the  complainant  was  occa- 
sioning a  delay  in  the  performance  of  said 
contract  which  was  contrary  to  the  terms 
thereof. 

(6)  That  they  had  paid  the  mortgage  in 
November,  1908,  at  the  same  time  they  ac- 
quired the  interests  of  Edward  K.  James  and 
Mary  H.  James,  his  wife.  That  in  1910  they 
acquired  the  interests  of  Susan  C.  Dawley 
and  Warren  Dawley,  her  husband.  That  the 
record  title  of  the  Daniel  Webster  place  was 
perfected  apparently  in  1908,  and  that  they 
never  fully  perfected  their  title  to  all  the 
properties. 

(7)  That  said  respondents  have  never  been 
ready  to  comply  fully  with  the  terms  of  said 
contract 

(8)  That  the  failure  of  said  respondents  to 
give  the  complainant  any  notice  of  their 
readiness  and  willingness  to  perform  their 
part  of  said  contract  after  the  time  of  its 
execution,  other  than  that  given  the  sold  Na- 
than B.  Lewis  as  his  counsel,  was  not  due 
to  the  fact  that  the  complainant  had  left  for 
parts  unknown  without  leaving  with  the  re- 
spondents any  directions  aa  to  where  to  ad- 
dress him. 

(9, 10)  That  Amos  E.  Whltford  In  Novem- 
ber, 1907,  was  not  the  agent  authorized  to 
bind  the  complainant  by  any  statement  al- 
leged to  have  been  made  by  him  to  the  re- 
spondent George  S.  James,  and  that  it  was 
therefore  not  important  to  determine  wheth- 
er or  not  Whltford  made  the  alleged  state- 
ments to  said  James. 

(11)  That  the  complainant  did  notify  said 
respondents  at  least  twice  In  the  summer 
and  fall  of  1907  that  he  expected  and  intend- 
ed specifically  to  perform  said  contract  on 
his  part  whenever  they  were  able  and  ready 
to  perform  it  on  their  part 

(12)  That  the  complainant  just  before  the 
filing  of  his  bill  of  complaint  did  demand 
of  said  respondents  a  specific  performance  of 
said  contract  and  advise  them  that  he  was 
ready  to  perform  it  fully  on  his  part  al- 
though just  how  long  before  was  not  clear. 

(13)  That  the  said  James  and  wife  did 
then  notify  him  that  tie  had  delayed  too  long, 


and  could  not  legally  or  equitably  hold  them 
on  said  contract  and  that  they  would  not 
perform  said  contract 

(14)  Upon  the  question  whether  the  said 
respondents  during  the  month  of  June  or 
thereabouts,  1907,  wrote  a  letter  to  the  com- 
plainant in  which  they  complained  that  they 
had  been  ready  at  all  times  since  the  exe- 
cution of  said  contract  to  carry  it  out  and 
that  they  were  being  greatly  injured  by  the 
action  of  the  complainant  in  neglecting  and 
refusing  to  carry  out  his  part  of  said  con- 
tract, that  the  properties  were  depredating 
in  value  by  reason  of  want  of  proper  care 
and  attention,  that  the  taxes  were  unpaid, 
that  the  time  for  cutting  off  the  wood  on 
the  Luke  Clarke  place  would  soon  expire  un- 
der the  contract  with  the  owners,  and  that 
the  owners  of  the  outstanding  Interests  in 
said  properties  were  insisting  that  the  con- 
tract be  carried  out  by  the  complainant  with- 
out further  delay  If  they  were  to  be  longer 
holden  in  the  matter,  as  their  interests  were 
exposed  to  Injury  and  loss  by  the  delay  in 
carrying  out  the  contract  and  by  the  want 
of  proper  attention  to  the  properties,  he 
found  in  the  negative. 

(15)  That  the  complainant  up  to  that  time 
had  not  signified  to  the  said  respondents  his 
readiness  and  capacity  to  perform  said  con- 
tract 

(16)  Upon  the  question  whether  the  said 
respondents  during  or  about  the  month  of 
October,  1907,  wrote  another  letter  to  the 
complainant,  notifying  him  that  he  must 
carry  out  the  terms  of  said  contract  on  his 
part  without  any  further  delay;  that  they, 
said  respondents,  still  were,  and  at  all  times 
since  the  execution  of  said  contract  had  been, 
willing,  able,  and  of  full  capacity  to  carry 
out  said  contract  but  that  if  the  complain- 
ant was  not  prepared  to  perform  his  part  of 
said  contract  at  once,  the  said  respondents 
must  and  would,  consider  the  obligations  of 
said  contract  at  an  end,  and  that  they  would 
no  longer  be  bound  by  the  terms  of  the  sale, 
nor  recognize  any  obligations  thereunder,  and 
called  the  attention  of  the  complainant  to  the 
condition  of  said  properties  and  the  injuries 
and  risks  they  were  subjected  to  through 
lack  of  proper  care  and  attention,  and  to  the 
further  fact  that  the  taxes  were  still  unpaid, 
and  that  the  wood  on  some  of  said' proper- 
ties needed  to  be  cut  at  once  in  order  to 
realize  its  full  value,  his  finding  was  as  fol- 
lows: "No;  but  In  October,  1907,  George 
S.  James  wrote  a  short  letter,  saying  that 
not  having  heard  from  complainant  so  long 
they  concluded  the  complainant  had  given  up 
the  lands,  that  the  delay  was  with  great 
damage  to  the  writer,  and  that  he  would 
have  to  commence  cutting  lumber  at  once." 
This  letter  Is  quoted  supra. 

(17)  That  the  complainant  did  not  carry 
out  the  promises  contained  in  his  letter  of 
October  12,  1907,  replying  to  James'  letter 
postmarked  October  10,  1907.    The  judge 
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proceeded  farther  to  say:  "The  evidence 
shows  that  Judge  Lewis  wrote  to  the  com- 
plainant under  date  of  November  6,  1907,  in- 
forming him,  among  other  things,  of  defects 
In  the  titles  of  some  of  the  James'  property, 
and  that  the  Jameses  had  not  acquired  the 
outstanding  Interests.  The  complainant  tes- 
tified that  thereupon,  under  date  of  Novem- 
ber 7,  1907,  he  wrote  and  sent  a  letter  to 
George  S.  James,  calling  his  attention  to 
these  existing  defects,  Informing  him  that  he 
must  perfect  his  title,  and  that.  If  he  would 
let  the  complainant  know  when  he  was  ready 
to  close  the  transaction,  he,  the  complainant, 
would  meet  him  for  that  purpose.  The  com- 
plainant offered  an  alleged  carbon  copy  of 
8a  id  letter  in  evidence.  The  respondent 
James  denies  that  the  alleged  letter  of  No- 
vember 7,  1907,  was  ever  received  by  him. 
I  am  of  the  opinion  that  such  letter  was  not 
received  by  the  Jameses,  and,  as  there  is  no 
claim  of  any  other  communication,  I  am  of 
the  opinion  that  there  was  no  actual  com- 
munication between  the  parties  respecting 
the  transaction  in  question  within  the  year 
after  the  receipt  of  complainant's  letter  Oc- 
tober 12,  1907.  As  It  seems  to  the  court  that 
in  the  existing  circumstances  it  would  have 
been  entirely  natural  for  the  complainant  to 
write  Mr.  James  after  the  receipt  of  Judge 
Lewis'  letter  of  November  5th,  the  weight  of 
the  testimony  Justifies  the  finding  that  the 
letter  of  November  7,  1907,  was  written  and 
probably  sent,  although  not  received" 

(IS)  Tbat  the  respondent  George  S.  James, 
in  violation  of  the  said  contract  and  without 
the  knowledge  or  consent  of  the  complainant, 
did  continue  after  said  contract  was  made 
to  cut  the  standing  timber  on  the  Slocum 
place,  so  called,  saw  It  up  In  the  sawmill  and 
Bhinglemlll  on  said  place,  and  dispose  of  the 
sawed  lumber  for  his  own  benefit 

(19)  That  at  the  time  when  the  timber  on 
the  Luke  Clarke  place  so  called  was  sold  by 
the  said  respondents  to  the  other  respondents, 
Oharles  Gapwell  and  John  Oapwell,  It  was 
not  necessary  to  remove  said  timber  In  order 
to  save  its  value,  because  by  the  terms  of  the 
purchase  of  said  timber  by  the  respondents 
George  S.  James  and  wife  from  the  owners 
of  said  Luke  Clarke  place  a  period  of  two 
years  only  was  allowed  for  the  cutting  and 
removal  of  said  timber,  which  period  was 
about  to  expire  at  the  time  when  said  tim- 
ber was  sold  to  said  respondents  Capwell. 

(20)  Upon  the  issue,  "Did  the  complainant, 
as  soon  as  he  learned  of  said  sale  of  timber 
to  the  respondents  Oapwell,  go  to  the  re- 
spondents George  8.  James  and  wife,  protest 
against  said  sale,  and  notify  tbem  that  he 
stood  ready  and  willing  to  perform  said  con- 
tract fully  on  his  part  upon  a  fair  and  eq- 
uitable adjustment  of  said  sales,  and  the  In- 
Jury  and  damage  resulting  to  the  complain- 
ant therefrom,  and  of  any  other  injury  or 
damage  done  to  the  complainant  by  other 
violations  of  said  contract  by  the  respond- 


ents George  8.  James  and  wife?"  the  judge 
said:  "Speaking  generally,  yes."  The  sale 
of  timber  was  made  In  November,  1908.  The 
complainant  returned  from  Tennessee  in  the 
spring  of  1909,  and  says  that  be  heard  of 
this  sale  of  timber  on  the  Luke  Clarke  lot 
to  John  Capwell,  and  went  to  Mr.  James 
about  It  and  protested.  It  appears  that  this 
protest  was  made  in  May,  1909.  He  also 
heard  of  negotiations  for  the  Bale  of  the  Hox- 
ste  lot  to  the  Capwells  and  protested  against 
such  sale  before  it  was  made. 

(21)  That  the  complainant  did  In  the 
month  of  May,  1909,  or  thereabouts,  demand 
a  specific  performance  of  said  contract,  and 
state  that  he  was  ready  to  pay  whatever  bal- 
ance of  the  purchase  money  might  be  due 
to  said  respondents  thereunder. 

(22)  The  issue,  "Was  the  complainant  ever 
able  to  carry  out  the  provisions  of  said  con- 
tract, and  to  perform  his  part  of  same  ac- 
cording to  Its  terms?"  was  found  in  the  af- 
firmative. 

(23)  Upon  the  question  whether  the  com- 
plainant ever  offered  to  perform  his  part  of 
said  contract  and  express  his  willingness  to 
do  so  previous  to  a  date  Just  before  the  fil- 
ing of  the  bill  of  complaint,  the  finding  was, 
"No,  except  as  it  is  contained  in  his  letter  of 
November  7,  1907." 

(24)  Upon  the  issue,  "Was  the  complainant 
guilty  of  laches  which  forfeited  his  right  un- 
der said  contract?"  the  Judge  said:  "This 
raises  the  Important  question  of  laches.  The 
stipulations  of  the  contract  as. to  the  carry- 
ing out  of  the  purchase  and  sale  are  mutual 
and  dependent.  That  is,  the  deed  is  to  be 
delivered  upon  the  payment  of  the  price ;  no 
time  being  named  in  the  contract  for  doing 
these  things.  In  such  case  an  actual  tender 
and  a  demand  by  one  party  are  necessary  to 
put  the  other  in  default  and  to  cut  off  his 
right  to  treat  the  contract  as  still  subsist- 
ing. No  such  tender  and  demand  appear  to 
have  been  made  by  either  party.  By  the 
contract  the  Jameses  agreed  to  sell  and  con- 
vey the  tracts  of  land  in  question  to  the 
complainant,  with  a  good  and  perfect  title. 
He  was  entitled  thereunder  to  have  the  con- 
veyance by  and.  from  them  to  himself.  The 
testimony  shows  that  the  respondents  were 
able,  when  the  contract  was  made,  to  dis- 
charge the  mortgage  on  one  of  the  parcels, 
although  they  did  not  do  so  until  the  fall  of 
1906.  There  is  no  evidence  of  the  expectancy 
or  ability  of  the  respondents  James  to  pur- 
chase the  outstanding  interests  in  the  prop- 
erties other  than  by  the  use  of  some  of  the 
purchase  money  to  be  paid  by  the  complain- 
ant The  evidence  is  that  they  acquired 
certain  of  these  interests  in  November,  1908, 
when  they  sold  standing  lumber  to  the  Cap- 
wells,  presumably  using  the  purchase  money 
received  from  the  Capwells  for  that  purpose, 
and  that  they  acquired  other  Interests  as 
late  as  1910,  after  the  bill  in  this  suit  was 
filed.    The  record  title  of  the  Webster  place 
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was  not  perfected  for  perhaps  a  year  after 
the  making  of  the  contract  between  the  par- 
ties to  this  suit  There  appears  to  be  now 
a  record  defect  In  the  title  of  the  Jameses 
to  the  Roger  Hill  place.  The  evidence  shows 
that  there  have  been  times  since  the  making 
of  the  contract  when  the  complainant  was 
individually  unable  to  put  up  the  remainder 
of  the  purchase  money,  but  that  be  could 
and  can  do  so  by  the  assistance  of  others. 
Tt  Is  possible  that  the  respondents  by  giving 
Uie  complainant  a  notice  of  intention  to  re- 
scind the  contract,  unless  it  were  carried  out 
by  a  day  named,  might  nave  in  this  way  re- 
scinded the  contract  It  Is  suggested  that 
the  complainant  was  out  of  the  state  for  a 
year  and  a  half  without  leaving  an  agent 
here.  The  respondents  had  his  address  In 
New  York,   and  wrote  to  him  In  October, 

1907,  and  received  an  Immediate  reply.  The 
evidence  shows  him  to  have  been  In  New 
York  City  until  February,  1908,  excepting 
during  portions  of  the  months  of  November 
and  December,  1907.  There  is  no  evidence 
that  the  respondents  ever  attempted  to  com- 
municate with  him  after  their  letter  of  No- 
vember, 1907.  His  absence  from  the  state 
does  not  seem  to  afford  an  adequate  excuse 
for  not  attempting  to  give  him  notice  of 
their  intention  to  rescind  the  contract  if 
that  was  really  their  purpose.  If  they  In- 
tended to  rescind,  they  should  have  returned 
the  $500  paid  down  by  the  complainant  as 
part  of  the  purchase  money  when  the  con- 
tract was  signed.  This  they  never  have 
shown  any  Intention  of  doing.  The  com- 
plainant's letter  to  them,  whether  It  was  the 
letter  of  October  12,  1907,  or  that  of  No- 
vember, 1907,  expresses  his  intention  of  com- 
pleting the  purchase.  The  only  facts  show- 
ing abandonment  of  the  contract  upon  bis 
part  are  his  failure  to  do  anything  in  fur- 
therance thereof,  or  to  communicate  in  any 
way  with  the  respondents  James  from  the 
fall  of  1907  until  the  spring  of  1909.  He  ac- 
counts for  this  delay,  so  far  as  he  is  con- 
cerned, by  saying  that  after  going  to  Tennes- 
see In  February,  1908,  until  his  return  in 
the  spring  of  1909,  he  was  111  and  unable  to 
attend  to  business.  With  the  exception  of  a 
month,  however,  he  was  in  New  York  attend- 
ing to  business  until  the  middle  of  February, 

1908.  I  think  it  is  fair  to  infer  that  for  the 
most  of  this  period  of  a  year  and  a  half  the 
complainant  was  not  pressing  the  conclusion 
of  the  transaction,  but  was  quite  willing  to 
acquiesce  In  the  apparent  similar  delay  of 
the  respondents  James.  There  is  no  evi- 
dence that  the  complainant  acquiesced  in  the 
sale  of  the  lumber  on  the  Clarke  land  or  on 
the  Hoxsie  property  so  as  to  charge  himself 
with  estoppel,  and,  after  being  apprised  of 
said  transactions,  he  does  not  seem  to  have 
delayed  unreasonably  in  objecting  thereto 
and  in  filing  his  bill  of  complaint  The  pre- 
siding justice  in  his  rescript  has  said  that 
the  Capwells  'could  not  be  bona  fide  pur- 
chasers without  notice  of  the  equities  In  fa- 


vor of  the  complainant  Having  notice  of  the 
contract  they  were  bound  at  their  peril  to 
determine  the  existence  of  equities  arising 
therefrom.'  He  bases  this  finding  upon  their 
admission  In  their  answer  of  notice  of  the 
contract  between  the  complainant  and  the 
respondents  James,  and  excludes  the  good 
faith  of  the  Capwells  as  an  issue  in  the  case. 
The  sales  to  the  Capwells,  therefore,  do  not 
constitute  such  a  change  in  the  relations  of 
the  parties  or  their  circumstances  as  to  af- 
fect the  right  of  the  complainant  to  have  his 
contract  specifically  performed.  In  the  light 
of  all  the  evidence,  I  am  of  the  opinion  that 
complainant  was  not  guilty  of  such  laches 
as  to  forfeit  his  rights  under  the  contract 
and  that,  therefore,  the  answer  to  issue  24 
should  be  no.  Accordingly,  I  am  also  of  the 
opinion  that  he  is  entitled  to  have  a  decree 
for  the  specific  performance  of  the  contract 
The  defect  In  the  title  of  the  Roger  Hill 
tract  Is  of  such  a  nature  that  allowance 
therefor  can  be  made  in  ascertaining  the 
balance  of  the  consideration  due  and  pay- 
able. The  case  should  be  sent  to  a  master 
in  chancery  to  have  an  account  taken  to  de- 
termine the  sum  that  should  now  be  paid  by 
the  complainant  to  entitle  him  to  a  convey- 
ance of  the  property,  and  perhaps  In  what 
proportion  to  the  different  respondents." 

A  decree  was  entered  In  accordance  with 
said  decision.  From  this  decree  the  respond- 
ents appealed,  assigning  as  reasons  of  ap- 
peal that  the  decree  is  against  the  law  and 
the  facts;  that  the  court  erred  In  finding  that 
the  complainant  was  not  guilty  of  laches,  in 
finding  that  the  respondent  Charles  Capwell 
had  notice  of  the  equities  of  the  complain- 
ant, in  finding  the  fourth,  fifth,  and  seventh 
issues  of  facts  in  the  negative,  in  receiving 
in  evidence  the  letter  of  Nathan  B.  Lewis  to 
the  complainant  dated  November  6, 1907,  and 
copy  of  alleged  letter  dated  November  7, 
1907,  of  complainant  to  Qeorge  S.  James,  In 
finding  the  twelfth  issne  of  fact  in  the  af- 
firmative, in  finding  that  the  complainant 
made  a  sufficient  offer  to  perform  his  part 
of  the  contract  at  any  time  prior  to  bringing 
the  bill  of  complaint  and  in  the  findings 
upon  the  eighteenth,  twentieth,  and  twenty- 
fourth  issues  of  fact  From  our  examination 
of  the  transcript  of  the  evidence,  we  are  of 
the  opinion  that  there  was  no  error  In  the 
admission  of  evidence  or  In  any  of  the  find- 
ings of  fact. 

The  decisive  question  In  the  case  is:  Was 
the  complainant  guilty  of  laches  which  for- 
feited his  rights  under  the  contract?  No 
time  was  fixed  in  the  contract  for  perform- 
ance. The  delivery  of  the  deed  and  the  pay- 
ment of  the  balance  of  the  purchase  price 
were  to  be  concurrent  acts.  Neither  party 
tendered  performance  on  his  part  and  de- 
manded performance  by  the  other  until  such 
action  was  taken  by  the  complainant  in  the 
spring  of  1909.  The  rule  hi  such  cases  is 
stated  in  36  Cyc  780,  thus:  "Where  time 
is  not  essential,  and  the  tender  of  the  deed 


Digitized  by 


Google 


B.L) 


BRIGHT  t.  JAMES 


661 


and  payment  were  to  be  concurrent  acts,  and 
neither  party  has  tendered  performance  and 
demanded  performance  by  the  other,  neither 
party  Is  in  default,  and  the  contract  remains 
in  force  until  barred  by  the  statute  of  limi- 
tations, or  until  notice  is  given  requiring  per- 
formance within  a  specified  time,  or  until  the 
situation  of  the  parties  is  so  greatly  chang- 
ed that  specific  performance  would  be  inequi- 
table." Pomeroy,  Contracts  and  Specific  Per- 
formance, |  861,  says:  "Where  the  stipula- 
tions are  mutual  and  dependent — that  is, 
where  the  deed  is  to  be  delivered  upon  the 
payment  of  the  price,  either  on  a  day  named 
or  without  any  day  being  specified — an  ac- 
tual tender  and  demand  by  one  party  is  ab- 
solutely necessary  to  put  the  other  in  de- 
fault, and  to  cut  off  his  right  to  treat  the 
agreement  as  still  subsisting.  80  long  as 
neither  party  makes  such  tender1 — of  the 
deed  by  the  vendor  and  of  the  price -or  se- 
curities by  the  vendee — neither  party  is  in 
default,  the  contract  remains  in  force,  and 
either  party  may  make  a  proper  tender  or 
offer  and  sue,  until  barred  by  the  statute  of 
limitations."  The  principle  is  well  illustrat- 
ed in  the  case  of  Bank  of  Columbia  v.  Hag- 
ner,  1  Pet.  (U.  S.)  464,  7  I*  Ed.  219,  where 
the  court  says:  "In  contracts  of  this  de- 
scription the  undertakings  of  the  respective 
parties  are  always  considered  dependent,  un- 
less a  contrary  intention  clearly  appears.  A 
different  construction  would  in  many  cases 
lead  to  the  greatest  injustice,  and  a  pur- 
chaser might  have  payment  of  the  considera- 
tion money  enforced  upon  him,  and  yet  be 
disabled  from  procuring  the  property  for 
which  he  paid  It  Although  many  nice  dis- 
tinctions are  to  be  found  in  the  books  upon 
the  question  whether  the  covenants  or  prom- 
ises of  the  respective  parties  to  the  contract 
are  to  be  considered  Independent  or  depend- 
ent, yet  it  Is  evident  the  inclination  of  the 
courts  has  strongly,  favored  the  latter  con- 
struction as  being  obviously  the  most  just. 
The  seller  ought  not  to  be  compelled  to  part 
with  his  property  without  receiving  the  con- 
sideration; nor  the  purchaser  to  part  with 
his  money,  without  an  equivalent  in  return. 
Hence  in  such  cases,  if  either  a  vendor  or  a 
vendee  wishes  to  compel  the  other  to  fulfill  his 
contract,  he  must  make  his  part  of  the  agree- 
ment precedent,  and  cannot  proceed  against 
the  other,  without  an  actual  performance  of 
the  agreement  on  his  part  or  a  tender  and 
refusal." 

In  the  case  of  Peck  et  al.  v.  Brighton  Co., 
69  111.  200,  at  page  203,  the  court  said:  "We 
think  it  is  a  dear  proposition  that  appel- 
lants had  no  power  to  forfeit  the  contract, 
unless  they  at  the  time  were  ready  and  had 
the  ability  to  convey  according  to  its  terms. 
How  should  appellants  have  shown  that  they 
could  convey,  and  were  ready  so  to  do?  The 
answer  to  this  is  obvious.  A  deed  should 
have  been  executed  by  them  and  the  widow, 
and  tendered  to  Iglehart,  and  payment  de- 
manded."   In  Leaird  v.  Smith,  44  N.  Y.  618, 


Leonard,  0.,  at  page  624,  says:  "The  con- 
tract of  the  parties  names  a  day  when  a  sum 
of  money  is  to  be  paid,  amounting,  with  the 
sum  paid  when  it  was  signed,  to  $500;  the 
whole  consideration  being  $900.  On  the  day 
when  the  last  payment  was  to  have  been 
made,  according  to  the  terms  of  the  contract, 
the  defendant  Smith  was  to  deliver  her  deed 
for  the  land  on  receiving  the  said  payment, 
and  the  plaintiff  agreed  to  deliver  his  bond 
and  mortgage  for  the  residue  of  the  consid- 
eration, $400,  payable  in  two  years,  with 
half  yearly  interest,  on  the  delivery  of  the 
deed  by  the  defendant  Smith,  free  of  incum- 
brance. On  the  day  named  the  sum  of  $100 
was  paid,  and  a  note  for  60  days  for  the 
residue  of  the  cash  payment  was  accepted 
by  the  defendants,  and  the  time  for  the  ex- 
change of  the  deed  and  the  bond  and  mort- 
gage was  extended  to  the  following  14th 
March,  when  the  note  became  payable.  The 
defendants  notified  the  plaintiff  when  the 
note  was  accepted  and  the  time  extended 
that  the  business  must  be  closed  when  the 
note  became  due.  The  plaintiff  paid  the  note 
at  maturity,  but  neither  party  insisted  upon 
closing  the  contract  by  the  final  exchange  of 
papers,  as  provided  by  the  agreement  The 
provisions  of  the  contract  were  dependent 
upon  performance  by  the  other,  before  either 
could  be  put  In  default  A  period  was  fixed 
when  either  of  them,  by  the  performance  of 
the.  stipulated  condition,  could  put  the  other 
in  default  No  such  step  was  taken. '  The 
contract  remained  without  further  perform- 
ance by  either  party  for  five  years.  The 
rights  of  the  parties  were  not  affected  by  the 
notice  of  the  defendants  that  they  would  in- 
sist upon  closing  the  contract  at  the  extend- 
ed day.  They  did  not  do  so  by  a  tender  of 
their  deed  and  a  demand  of  the.  bond  and 
mortgage.  This  was  a  condition  precedent  to 
the  delivery  of  the  mortgage.  It  is  Impossi- 
ble to  perceive  that  either  party  could  com- 
plain of  the  other  without  first  tendering  a 
full  performance.  Both  parties  remained 
passive.  The  contract  was  not  annulled  or 
abrogated  by  the  omission  or  neglect  to  act 
for  the  purpose  of  bringing  it  to  a  termina- 
tion. Slumbering  upon  their  respective 
rights  would  terminate  the  contract  only  by 
such  an  efflux  of  time  as  would  create  a  bar 
by  the  statute  of  limitations.  Within  that 
period  the  plaintiff  offered  to  pay  up  the 
sum  remaining  due,  and  demanded  a  deed. 
This  was  refused,  the  defendants  claiming 
that  the  plaintiff  bad  forfeited  all  right  to  a 
deed  by  his  neglect  to  deliver  his  bond  and 
mortgage  at  the  appointed  time,  and  that  he 
had  no  just  or  legal  claim  for  a  repayment 
of  the  sums  theretofore  paid  by  him.  The 
claim  made  by  the  defendants  was  not  as 
upon  a  rescission,  but  for  a  forfeiture  of  the 
contract  The  plaintiff  had  neglected  its  per- 
formance no  more  than  the  defendants,  and 
his  right  of  action  either  to  recover  damages 
of  the  defendant  Smith  for  nonperformance, 
or  tor  a  specific  performance,  after  a  tender 
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of  the  mortgage  or  the  money,  the  two  years 
having  expired,  was  still  perfect  when  the 
deed  was  demanded."  Other  cases  In  the 
same  line  are  Marquis  of  Hereford  v.  Boore, 
6  Ves.  719;  Byers  v.  Denver  Circle  R.  Co., 
13  Colo.  552,  22  Fac.  951;  Mix  v.  Beach,  46 
111.  311;  Crabtree  v.  Levlngs,  53  111.  526, 
530;  Johnson  v.  Jackson,  27  Miss.  498,  501, 
61  Am.  Dec  522;  Walton  v.  Wilson,  30  Miss. 
576,  580;  Van  Campen  v.  Knight,  63  Barb. 
(N.  Y.)  205;  White  v.  Butcher,  59  N.  C.  231; 
Knott  v.  Stephens,  5  Or.  235 ;  Irvln  v.  Bleak- 
ley,  67  Pa.  24,  28;  Prothro  v.  Smith,  6  Rich. 
Eq.  (S.  C.)  324;  Riley  v.  McNamara,  83  Tex. 
11,  13,  18  S.  W.  141;  Jordan  v.  Rhodes,  24 
Ga.  478;  Wllliston  v.  Willlston,  41  Barb.  (N. 
X.)  635.  The  respondents'  counsel  cite  many 
cases,  but  examination  of  them  discloses  no 
such  conflict  with  the  authorities  and  cases 
above  cited  as  to  cause  us  to  doubt  the 
soundness  of  the  doctrine  therein  laid  down. 

We  find  no  error  in  the  court's  application 
of  the  law  to  the  facts  as  found. 

The  appeal  Is  dismissed,  the  decree  below 
affirmed,  and  the  cause  is  remanded  to  the 
superior  court  for  Washington  county  for 
further  proceedings. 


In  re  GREENE. 

(Supreme  Court  of  Rhode  Island.     Jan.  8, 
1913.) 

1.  Abbebt  (f  9*)  —  Witnesses  —  Attendance 

IN  COUBT—  PbOTEOTION. 

Parties  and  witnesses  attending  any  legal 
tribunal  in  good  faith  with  or  without  a  writ 
of  protection  are  privileged  from  arrest  on  civil 
process  during  their  attendance  and  for  a  rea- 
sonable time  going  and  returning,  whether  res- 
idents or  nonresidents  of  the  state,  and  whether 
they  attend  on  summons  or  voluntarily. 

[Ed.  Note.— For  other  cases,  Bee  Arrest.  Cent 
Dig.  |§  20-82;    Dec.  Dig.   {  9.*] 

2.  Abbest  (i  9*)— Privilege  raov  Abbest— 
Enforcement. 

Enforcement  of  a  witness'  privilege  from 
arrest  while  attending  court  in  good  faith  de- 
volves on  the  court  which  the  witness  is  attend- 
ing. 

[Ed.  Note.— For  other  cases,  see  Arrest,  Cent 
Dig.  §§  20-32 ;  Dec.  g  9.*] 

3.  Abbest   (|   9*)— Pbotection— Coubts — Au- 
thority to  Pbotect. 

Gen.  Laws  1909,  c.  307,  |  9,  provides  that 
any  probate  court  may  compel  the  attendance 
of  witnesses  and  may  issue  writs  of  subpoena. 
Held,  that  a  municipal  court  sitting  in  probate 
had  jurisdiction  to  enforce  the  privilege  of  a 
witness  before  it  against  arrest  on  civil  process, 
and  if  necessary  to  issue  a  writ  of  protection 
therefor. 

[EM.  Note. — For  other  cases,  see  Arrest,  Cent 
Dig.  §§  20-32 ;   Dec.  Dig.  {  9.»] 

Petition  by  Howard  E.  Greene  for  writ  of 
protection.    Denied. 

Howard  T.  Metcalf,  of  Providence,  for  pe- 
titioner. 

JOHNSON,  J.  The  petitioner,  a  nonresi- 
dent of  the  state,  asks  for  a  writ  of  protec- 
tion, in  order  that  he  may  attend  before  com- 


missioners appointed  by  the  municipal  court 
of  the  city  of  Providence,  at  a  hearing  to 
be  held  January  17, 1913,  and  at  any  adjourn- 
ment thereof,  upon  a  claim  presented  against 
an  estate  in  which  he  Is  interested,  and 
states  that  he  is  an  important  witness  in  said 
case,  that  his  presence  at  said  hearing  is 
necessary  for  a  complete  and  full  trial  there- 
of, and  that  he  has  been  threatened  with 
arrest  under  civil  process  in  this  state. 

[1]  It  Is  well  settled  that  parties  and  wit- 
nesses attending  in  good  faith  any  legal  tri- 
bunal, with  or  without  a  writ  of  protection, 
are  privileged  from  arrest  on  civil  process 
during  their  attendance,  and  for  a  reasonable 
time  in  going  and  returning,  whether  resi- 
dents or  nonresidents  of  the  state,  whether 
they  attend  on  summons  or  voluntarily,  or 
whether  they  have  or  have  not  obtained  a 
writ  of  protection.  Waterman  v.  Merritt, 
7  R.  I.  345,  347;  Baldwin  v.  Emerson,  16 
R.  I.  304,  15  AtL  83,  27  Am.  St  Rep.  741; 
Capwell  v.  Sipe,  17  R.  I.  475,  23  Atl.  14,  33 
Am.  St  Rep.  890 ;  Ellis  v.  Degarmo,  17  R.  I. 
715,  24  AtL  579,  19  L.  R.  A.  560 ;  Lamed  v. 
Griffin  (C.  a)  12  Fed.  590;  Thompson's  Case, 
122  Mass.  428,  23  Am.  Rep.  870;  Wood  v. 
Neale,  5  Gray  (Mass.)  538 ;  May  v.  Shumway, 
16  Gray  (Mass.)  86,  77  Am.  Dec.  401 ;  Parker 
v.  Marco,  136  N.  Y.  585,  32  N.  E.  989,  20 
L.  R.  A  45,  32  Am.  St  Rep.  770.  "And  this 
protection  extends  to  the  attendance  of  par- 
ties and  witnesses  before  arbitrators,  com- 
missioners, and  examiners."  Larned  v.  Grif- 
fin, supra.  In  Massachusetts,  a  creditor  of 
a  deceased  insolvent  while  attending  a  meet- 
ing of  commissioners  appointed  by  the  judge 
of  probate  to  examine  claims  against  the 
estate,  was  held  to  be  privileged  from  arrest 
on  civil  process.    Wood  v.  Neale,  supra. 

The  privilege  exists  without  the  granting 
of  the  writ.  As  was  said  in  Parker  v.  Marco, 
supra:  "While  the  granting  of  the  writ  is 
proper,  it  is  not  necessary  for  the  enjoyment 
of  the  privilege,  and  the  only  office  which  it 
can  perform  is  to  afford  convenient  and  au- 
thentic notice  to  those  about  to  do  what 
would  be  a  violation  of  the  privilege,  and  to 
set  it  forth  and  command  due  respect  to  it" 
And  in  the  Case  of  McNeil,  3  Mass.  288,  the 
court  said:  "A  juror  has  no  occasion  for 
a  writ  to  protect  him.  If  a  juror,  or  any 
other  person,  whose  duty  brings  him  to  court, 
whether  as  a  party  or  a  witness,  is  arrested 
while  attending  the  court,  or  eundo  et  re- 
deundo,  the  court,  upon  motion,  will  take 
order  for  his  discharge.  A  writ  of  protection 
will  not  protect  one  who  is  not  lawfully  en- 
titled  to  It  and  1b  of  no  other  use  to  one 
who  is  so  entitled,  but  as  prima  facie  evi- 
dence to  the  officer  who  Is  about  to  arrest 
him." 

[2]  As  the  writ  therefore,  amounts  only 
to  convenient  and  authentic  notice  to  those 
about  to  do  what  would  be  a  violation  of  the 
privilege,  and  as  the  court  which  the  witness 
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Is  attending  or  expects  to  attend  has  the 
best  means  of  Judging  the  truth  of  the  mat- 
ter upon  which  the  privilege  Is  claimed,  It 
seems  that  such  court  Is  the  proper  court  to 
Issue  the  writ 

[S]  As  to  the  question  of  the  power  of  the 
municipal  court  to  issue  the  writ  of  protec- 
tion, said  court  Is  a  court  of  record,  and  is 
invested  by  statute  with  probate  Jurisdic- 
tion; and  by  section  9,  c.  307,  Gen.  Laws 
1909,  "any  probate  court  may  require  the 
attendance  of  any  party  or  person,  whom 
it  may  see  fit  to  examine  or  cause  to  be  ex- 
amined in  any  proceeding  pending  in  said 
court,  and  may  examine  or  cause  to  be  ex- 
amined on  oath  parties  and  witnesses  either 
orally  or  on  written  interrogatories  or  both, 
or  may  receive  their  affidavits  and  may  re- 
quire any  writings  or  other  evidence  perti- 
nent in  such  proceedings  to  be  produced,  be- 
fore itself  or  otherwise,  and  may  issue  writs 
of  subpoena  ad  testificandum,  and  of  subpoena 
duces  tecum." 

In  our  opinion,  the  municipal  court  of  the 
city  of  Providence,  having  the  power  to  "re- 
quire the  attendance  of  any  party  or  person 
whom  it  may  see  fit  to  examine  or  cause  to 
be  examined  In  any  proceeding  pending  in 
said  court,"  has  also  the  power  to  issue  a 
writ  of  protection  to  a  witness  attending  be- 
fore it,  or  before  a  commission  appointed  by 
it.  Said  commission  may  properly  be  re- 
garded as  simply  the  arm  of  the  court,  and 
as  representing  it  pro  hac  vice.  The  appli- 
cation for  the  writ  of  protection  should  have 
been  made  to  said  municipal  court 

The  petition  la  therefore  denied  and  dis- 
missed. 


RICE,  Atty.  Gen.,  ex  rel.  PERRY  v.  TOWN 
COUNCIL  OP  TOWN  OF  WESTERLY. 


(Supreme  Court  of  Rhode  Island. 
1913J 


Jan.  6, 


1.  Cehtiorabi  (H  23,  64*)— Proceedings  Re- 
viewable. 

Certiorari  Is  the  remedy  by  which  the  Su- 
preme Court  may  review  proceedings  of  town 
council,  and,  in  case  of  certiorari  to  review  the 
determination  of  the  town  council  as  to  the  re- 
sult of  a  liquor  election,  errors  not  alleged  in 
the  petition  for  the  writ  will  be  considered. 

[Ed.  Note. — For  other  cases,  see  Certiorari, 
Cent.  Dig.  §§  36,  174,  176;  Dec  Dig.  f§  23, 
64.*] 

2.  Ckrtiobabi  (I  68*)— Questions  Reviewa- 
ble—Matters  or  Fact. 

While  upon  certiorari  the  court  can  only 
review  questions  of  law  and  equity,  it  may 
properly  determine  whether  marks  upon  an  elec- 
tion ballot  conformed  to  the  requirements  of  a 
legal  ballot;  -the  question  being  one  of  law,  in- 
stead of  fact 

[Ed.  Note. — For  other  cases,  see  Certiorari, 
Cent.  Dig.  ff  180-182 ;   Dec.  Dig.  {  68.*] 

8.  Elections  (|  194*)— Ballots— Validity. 

Under  Gen.  Laws  1909,  c.  11,  f  46,  pro- 
viding that  no  voter  shall  place  any  mark  of 
identification  upon  his  ballot,  and  that  one  line 
crossing  another  at  any  angle  within  the  voting 


square  shall  be  deemed  a  valid  mark,  a  ballot, 
where  it  appeared  that  the  X  had  been  retraced, 
or  that  the  pencil  had  been  drawn  from  the  top 
of  one  line  to  the  top  of  another,  will  not  be 
disregarded;  the  additional  marks  being  ap- 
parently due  to  Inadvertence. 

[Ed.   Note.— For  other  cases,   see   Elections, 
Cent  Dig.  f{  168,  167 ;   Dec.  Dig.  §  194.*] 

4.  Elections  <J  194*)— Ballots— Validity. 

Under  the  above  section  ballots  marked 
with  lines  practically  forming  a  Y,  which  was 
made  by  a  line  slightly  bent  crossed  by  another 
line  which  did  not  extend  to  the  same  length  as 
the  first,  should  be  counted. 

[Ed.    Note.— For  other  cases,    see   Elections, 
Cent  Dig.  K§  166,  167;   Dec.  Dig.  |  194.*] 

5.  Elections  (J  194*)— Ballots — Validity. 

Ballots  marked  with  a  cross  In  two  places 
other  than  the  proper  voting  square  should  be 
disregarded  under  Gen.  Laws  1909,  c  11,  §  46, 
prohibiting  the  placing  of  identification  marks 
on  the  ballot 

[Ed.    Note.— For   other  cases,    see   Elections, 
Cent.  Dig.  if  166,  167 ;   Dec.  Dig.  f  194.*] 

6.  Elections  (|  194*)— Ballots— Validity. 

Under  Gen.  Laws  1909,  c.  11,  |  41,  provid- 
ing that  every  voting  shelf  or  compartment 
shall  be  provided  with  proper  pencils  which 
shall  be  such  as  will  mark  with  uniform  color, 
and  in  marking  his  ballot  no  voter  shall  use'  a 
pencil  marking  a  different  color,  and  section  46 
prohibiting  the  placing  of  identification  marks 
on  the  ballots,  ballots  marked  in  ink  must  be 
disregarded,  the  statute  impliedly  requiring 
them  to  be  marked  in  pencil,  and  the  ink  marks 
being  means  for  identification. 

[Ed.   Note.— For  other   cases,   see    Elections. 
Cent  Dig.  §§  166,  167 ;  Dec.  Dig.  |  194.*] 

7.  Elections  (f  194*)— Ballots— Validity. 

Where  it  appeared  that  it  was  not  caused 
by  inadvertence,  ballots  marked  with  four  lines 
which  crossed  at  the  center  like  an  asterisk 
should  be  disregarded  under  Gen.  Laws  1909,  c. 
11,  i  46,  prohibiting  the  placing  of  identifica- 
tion marks  on  ballots,  and  providing  that  two 
lines  crossing  at  any  angle  shall  be  a  valid  vot- 
ing mark. 

[Ed.   Note. — For  other  cases,   see   Elections, 
Cent.  Dig.  §§  166,  167;   Dec.  Dig.  f  194.*] 

8.  Elections  (8  192*)— Ballots— Validity. 

Under  Gen.  Laws  1909,  c.  11,  §§  24,  46, 
providing  for  the  printing  of  ballots,  and  that 
they  should  be  used  unless  none  were  at  the 
polls,  a  blank  ballot  on  which  one  voting  at  an 
election  where  the  question  of  the  licensing  of 
the  sale  of  intoxicating  liquors  was  submitted 
wrote  "Yes"  cannot  be  counted ;  printed  ballots 
being  at  the  polls. 

[Ed.   Note.— For  other  cases,   see  Elections, 
Dec  Dig.  §  192.*] 

9.  Elections  ({  194*)— Ballots— Validity. 

Where  the  question  of  the  licensing  of  the 
sale  of  intoxicating  liquor  was  submitted  by 
ballots  which  were  marked  "Yes"  and  "No,"  a 
ballot  on  which  the  "Yes"  had  been  marked 
through,  and  the  proper  voting  mark  had  been 
placed  in  the  "No'1  square,  must  be  disregarded 
because  of  the  identification  mark. 

[Ed.   Note.— For  other  cases,   see  Elections, 
Cent  Dig.  H  166,  167;  Dec  Dig.  §  194.*] 

10.  intoxicating  llquobb  ({  35*)— licenses 
—Elections. 

Where  the  question  of  the  licensing  of  the 
sale  of  intoxicating  liquors  was  submitted  the 
year  after  such  sale  had  been  authorized  by 
general  election,  and  the  vote  was  a  tie,  the  li- 
censes were  properly  renewed  under  Gen.  Laws 
1909,  c.  123,  f  4,  providing  that  the  electors  of 
the  several  cities  and  towns  shall  cast  their  bal- 
lot for  or  against  the  granting  of  licenses  if  the 
majority  of  the  ballots  shall  be  for  the  granting 
of  such  licenses,  then  they  shall  be  granted  dor- 
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ing  the  12  months  after  such  election,  and  until 
the  town  or  city  shall  vote  not  to  grant  such 

licenses. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  {  42;  Dec  Dig.  |  35.*] 

Petition  by  Herbert  A.  Bice,  as  Attorney 
General,  on  the  relation  of  Harvey  O.  Perry, 
for  a  writ  of  certiorari  to  the  town  council 
of  the  town  of  Westerly  to  review  the  pro- 
ceedings of  that  body  in  determining  the 
result  of  a  liquor  election,  and  the  granting 
of  licenses.    Licenses  held  properly  granted. 

Samuel  H.  Davis,  of  Westerly,  and  Wil- 
liam B.  Greenough  and  Nathan  W.  Little- 
fleld,  both  of  Providence,  for  petitioners. 
Harry  B.  Agard,  Town  Solicitor,  and  John 
W.  Sweeney,  both  of  Westerly,  and  Mumford, 
Huddy  &  Emerson,  of  Providence  (Charles 
C.  Mumford,  of  Providence,  of  counsel),  for 
respondents. 

SWBBTLAND,  J.  This  is  a  petition  for 
a  writ  of  certiorari  brought  in  the  name  of 
the  Attorney  General,  at  the  relation  of  Har- 
vey O.  Perry,  a  citizen  and  taxpayer  of  the 
town  of  Westerly,  against  the  town  council 
of  said  town.  The  essential  allegations  of 
the  petition  are  that  at  an  election  held  in 
Bald  town  on  the  6th  day  of  November,  1912, 
the  question,  "Will  this  town  grant  licenses 
for  the  sale  of  Intoxicating  liquors?"  -was 
voted  upon  by  ballot  according  to  law ;  that 
on  the  6th  day  of  November,  1912,  the  said 
town  council  counted  the  ballots  upon  said 
question  cast  at  said  election;  that  said 
town  council,  as  a  part  of  its  proceedings, 
counted  in  favor  of  licenses  three  defective 
ballots,  and  failed  to  count  and  rejected, 
as  defective,  two  legal  and  valid  ballots  cast 
at  said  election  against  the  granting  of  li- 
censes; and  that  said  council  announced 
and  recorded  In  the  record  of  its  proceedings 
the  result  of  said  counting  to  be  that  a 
majority  of  two  votes  had  been  cast  at  said 
election  in  favor  of  granting  licenses  for  the 
sale .  of  intoxicating  liquors  in  Bald  town. 
The  writ  was  duly  issued  and  returned.  The 
record  of  said  proceedings  of  the  town  coun- 
cil has  been  certified  to  us  by  the  town  clerk 
of  said  town,  and  all  the  ballots  cast  at  said 
election  upon  said  question  have  been  trans- 
mitted to  us.  Said  record  shows  the  action 
taken  by  said  council  upon  objections  made 
before  it  to  the  counting  and  rejection  of 
certain  of  said  ballots.  Such  objections, 
according  to  the  record,  were  made  by  counsel 
who  represented  persons  favorable  and  by 
counsel  who  represented  persons  opposed  to 
the  granting  of  licenses  for  the  sale  of  In- 
toxicating liquors  in  said  town.  Said  record 
also  sets  forth  as  follows:  "Upon  the  com- 
pletion of  the  counting  of  the  ballots  cast 
in  the  First  representative  district.  It  was 
voted:  That  827  electors  had  voted  'Yes,' 
and  272  electors  had  voted  'No,'  In  said 
First  district  *  *  *  Upon  the  comple- 
tion of  the  counting  of  the  ballots  cast  in 


the  Second  representative  district,  it  was 
voted:  That  331  electors  had  voted  Tea,' 
and  384  electors  had  voted  'No,'  in  said  Sec- 
ond district,  making  the  vote  for  the  whole 
town  'Yes'  658,  'No'  656.  Voted:  That  this 
town  council  does  hereby  declare  that  the 
town  of  Westerly  did  on  the  5th  day  of 
November,  1912,  vote  in  favor  of  the  granting 
of  licenses  for  the  sale  of  Intoxicating  liquors 
in  said  town."  At  the  hearing  before  us 
counsel,  representing  persons  who  were  Id 
favor  of  granting  licenses  in  said  town,  was 
permitted  to  appear  and  to  take  part.  At 
said  hearing  It  was  claimed  that  certain 
defective  ballots,  some  for  and  others  against 
license,  were  counted  by  the  town  council, 
and  that  certain  other  ballots  were  held  to 
be  defective  and  were  rejected  by  said  town 
council,  although  said  ballots  were  legally 
sufficient,  and  should  have  been  counted. 
The  ballots,  in  regard  to  which  the  action  of 
the  town  council  has  been  questioned,  have 
been  produced  before  us,  and  we  have  re- 
viewed the  determination  of  the  council  up- 
on them. 

[1,  t]  In  a  number  of  instances  the  objec- 
tion made  at  the  hearing  in  this  court  was 
not  included  in  the  statement  of  errors  ap- 
pearing in  the  petition  for  the  writ  of  cer- 
tiorari; and  in  some  Instances  the  objec- 
tion was  made  by  the  representative  of  per- 
sons in  favor  of  granting  licenses  in  said 
town.  We  have  permitted  the  hearing  upon 
this  writ  of  certiorari  to  take  so  broad  a 
scope,  because  no  other  remedy  Is  provided 
to  review  the  proceedings  of  the  town  council 
in  this  regard.  Certiorari  appears  to  be 
the  appropriate  proceeding  in  which  this 
court  may  exercise  its  final  revisory  jurisdic- 
tion upon  the  questions  of  law  Involved  in 
said  proceedings  before  the  town  council.  In 
reviewing  such  proceedings,  upon  this  matter 
involving  public  interests,  we  are  not  re- 
stricted to  errors  alleged  In  the  petition. 
We  will  consider  any  substantial  error  In- 
volved In  the  record  and  called  to  our  at- 
tention, in  order  that  the  will  of  the  people, 
as  legally  expressed,  may  not  be  defeated,  as 
perhaps  it  might  be,  if  we  merely  considered 
and  passed  upon  the  questions  raised  by  the 
petition.  This  court  has  frequently  said  that 
certiorari  does  not  lie  to  review  findings  of 
fact,  and  the  constitutional  provision  giving 
to  this  court  revisory  and  appellate  Jurisdic- 
tion to  review  the  proceedings  of  inferior 
tribunals  by  its  terms  only  provides  for  a 
review  of  questions  of  law  and  equity.  The 
matters  now  before  us  relate  wholly  to  the 
manner  in  which  the  ballots  in  question 
were  marked  by  the  voters.  Whether  the 
marks  placed  upon  his  ballot  by  a  voter 
conform  to  the  statutory  requirements  for 
a  legal  ballot  Is  a  question  of  law  rather  than 
of  fact,  and  is  one  proper  to  be  reviewed  to 
this  proceeding. 

[3]  We  will  now  consider  the  several  ob- 
jections raised  to  the  action  of  said  council 
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In  counting  and  rejecting  ballots.  Chapter 
11,  |  46,  Gen.  Laws  1909,  among  other  things, 
provides  as  follows:  "No  voter  shall  place 
any  mark  upon  his  ballot  by  which  It  may 
be  afterwards  Identified  as  the  one  voted 
by  him.  One  line  crossing  another  at  any 
angle  within  the  circle  or  any  voting  square, 
or  at  the  right  of  any  name,  shall  be  deemed 
a  valid  voting  mark."  Except  in  the  two 
Instances  which  will  be  considered  later, 
the  face  of  the  official  ballot  blank  furnished 
to  the  voters  at  said  election  by  the  election 
officers  was  in  the  following  form: 

To  vote  la  favor  of  license,  mark  a  cross  (X)  In 
tbe  square  at  the  right  of  the  word  "Tec" 

To  vote  against  license,  mark  a  cross  (X)  in  tbe 
square  at  the  right  of  the  word  "No." 


Will  this  town  grant  licenses  lor  the  sale    Tss 
of  Intoxicating  liquors?  No 


B 


The  petitioner  objects  to  the  action  of 
the  council  In  counting  in  favor  of  license- 
five  ballots,  each  of  which  have  been  mark- 
ed by  the  voter  In  the  square  at  the  right 
of  the  word  "Yes,"  but  in  such  voting  mark 
other  lines  appear  besides  the  two  lines 
crossing  each  other.  Each  of  these  five 
marks  differs  from  the  others,  but  they  all 
have  been  referred  to  at  the  hearing  as  "tri- 
angles." The  additional  line  In  one  case  is 
a  faint  line  connecting  an  end  of  one  of  the 
lines  forming  the  cross  with  an  end  of  the 
other  line.  It  is  such  a  mark  as  would  be 
made  if  the  voter's  pencil  lightly  touched  the 
paper  In  passing  from  the  marking  of  one 
line  to  tbe  marking  of  the  other.  In  each 
of  tbe  other  so-called  triangles,  the  addi- 
tional line  is  snch  an  one  as  might  be  made 
by  a  voter  in  an  attempt  to  retrace  or  make 
plainer  one  of  the  lines  of  the  cross,  or  Is 
such  a  mark  as  might  be  made  unintentional- 
ly by  a  person  of  defective  eyesight  or  by  a 
person  unaccustomed  to  the  use  of  a  pencil. 
The  petitioner  claims  that  these  ballots  are 
defective  because  the  voter  has  not  made  the 
vote  mark  required  by  statute,  and  also  be- 
cause the  additional  line  appearing  in  each 
ballot  constitutes  a  distinguishing  mark. 
This  court  has  frequently  held  that  to  make 
his  ballot  effective  the  voter  must  use  the 
voting  mark  prescribed  by  statute;  L  e.,  one 
line  crossing  another  at  any  angle.  No  vote 
should  be  counted  unless  the  voter  has  con- 
formed to  that  requirement  The  statutory 
requirement  is  equally  imperative  that  the 
voter  shall  place  no  mark  upon  his  ballot 
by  which  it  may  be  identified  afterwards. 
If  the  voter  places  upon  his  ballot  a  mark 
unconnected  with  the  voting  mark,  which  ad- 
ditional mark  appears  to  have  been  knowing- 
ly and  Intentionally  placed,  It  will  render 
his  ballot  defective,  as  bearing  a  distinguish- 
ing mark.  So,  also,  If  in  connection  with  the 
voting  mark  Itself  the  voter  makes  an  addi- 
tional mark  which  appears  to  have  been  In- 
tentionally made  and  to  be  one  which  may 
be  a  means  of  identification,  such  addition- 
al mark  should  be  held  to  be  a  distinguishing 


mark,  and  the  ballot  Is  defective;  but  in  our 
opinion  a  different  question  Is  presented 
when,  upon  an  Inspection  of  the  ballot  It  ap- 
pears as  most  probable  that  the  voter  in 
making  the  cross  required  by  statute,  or  in 
addition  to  said  cross,  clumsily  or  acciden- 
tally has  made  some  other  mark  in  connec- 
tion with  said  cross,  but  a  mark  of  such  a 
nature  as  to  raise  grave  doubt  of  any  im- 
proper intention  on  the  voter's  part  From 
old  age,  defective  eyesight,  a  clumsy  or  a 
trembling  hand,  lack  of  skill  in  the  use  of 
a  pencil,  or  from  other  cause  some  voters 
are  much  less  expert  than  others  In  marking 
their  ballots.  Each  case  must  be  determined 
after  an  examination  of  the  particular  mark , 
objected  to;  but  it  may  be  stated  as  a  gen- 
eral rule  that  if  the  additional  mark  or  marks 
In  question  are  not  of  a  kind  likely  to  be 
used  for  the  purpose  of  Identification,  and 
appear  to  have  been  made  accidentally,  or 
to  have  been  made  by  reason  of  unsklllful- 
ness  In  the  use  of  a  .pencil  or  in  the  making 
of  a  cross,  and  their  presence  upon  the  bal- 
lot appears  consistent  with  an  honest  inten- 
tion in  the  voter,  then  a  reasonable  construc- 
tion of  the  statute  requires  that  the  voter 
should  not  be  disfranchised  for  this  reason : 
That  his  ballot  should  be  considered  valid, 
and  should  be  counted.  As  to  the  five  bal- 
lots now  under  consideration,  tested  by  the 
rule  which  we  have  stated,  we  find  a  strong_ 
probability  that  the  voters  intended  to  make' 
merely  the  voting  mark  prescribed  by  the 
statute  that  the  slight  additional  marks 
were  Inadvertently  made,  that  they  do  not 
amount  to  distinguishing  marks,  and  that 
the  said  ballots  were  properly  counted  by  the 
town  council. 

[4]  The  petitioner  objects  to  the  counting 
of  a  ballot  marked  in  the  square  after  the 
word  "Yes"  with  a  mark  which  at  the  hear- 
ing was  called  a  "X"  mark.  This  mark  Is 
made  by  a  line  slightly  bent  crossed  by  an- 
other line  which  does  not  extend  to  the  same 
length  as  the  first  The  lines  clearly  cross, 
and  the  voter  has  complied  with  the  statute. 
This  ballot  was  properly  counted.  Clarke 
v.  Joslin,  34  R.  I.  376,  83  Atl.  843. 

[I]  The  petitioner  objects  to  the  rejection 
of  a  'ballot  as  defective  which  was  marked 
with  a  cross  to  the  right  of  the  word  "No," 
which  is  printed  in  the  second  line  of  the 
Instruction  to  voters  at  the  top  of  the  face 
of  the  ballot  also  was  marked  with  a  cross 
placed  upon  the  word  "No"  after  the  ques- 
tion submitted,  and  also  was  marked  with  a 
cross  In  the  square  at  the  right  of  the  word 
"No."  The  cross  at  the  right  of  the  word 
"No"  in  the  instruction  and  the  cross  placed 
upon  the  word  "No"  after  the  question  sub- 
mitted were  distinguishing  marks  under  the 
statute,  and  the  ballot  was  properly  con- 
sidered defective  and  rejected  by  tbe  town 
council. 

[6]  The  petitioner  objects  to  tbe  action  of 
the  town  council  in  rejecting  ballots  marked 
with  ink.    Our  attention  has  been  called  to 
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three  ballots  marked  with  Ink  which  were 
held  to  be  defective  ballots  by  the  town  coun- 
cil. Two  were  ballots  against  license  and 
one  was  a  ballot  In  favor  of  license.  We 
think  that  this  action  of  the  town  council 
was  proper.  Our  statute  regulating  elections 
by  secret  ballot  does  not  In  terms  provide 
that  the  elector  shall  mark  his  ballot  with 
a  pencil  and  with  a  pencil  alone.  Section 
41  of  chapter  11,  Gen.  Laws  1909,  provides: 
"Every  voting  shelf  or  compartment  shall 
be  kept  provided,  by  the  city,  town,  ward  and 
district  clerks  with  proper  pencils  for  mark- 
ing the  ballots,  which  pencils  shall  be  by  the 
supervisors  kept  In  condition  for  use;  but 
all  pencils  furnished  for  said  purpose  in  any 
'election  shall,  in  each  voting  district,  be  such 
as  will  mark  a  uniform  color,  and  in  mark- 
ing his  ballot  no  voter  shall  use  a  pencil 
marking  a  different  color."  The  clear  Intent 
of  this  section  is  to  guard  against  the  identi- 
fication of  a  voter's  ballot  by  means  of  the 
medium  used  by  him  In  marking  his  ballot. 
A  ballot  marked  with  Ink  Is  as  readily  dis- 
tinguishable from  those  marked  with  the 
pencils  provided  by  the  clerk  in  the  voting 
compartments  as  would  be  a  ballot  marked 
with  a  pencil  of  a  different  color.  A  voting 
mark  made  in  Ink  amounts  to  a  distinguish- 
ing mark  placed  upon  the  ballot  The  bal- 
lots In  question  were  properly  rejected. 

[7]  The  petitioner  objects  to  the  action  of 
the  town  council  In  counting  in  favor  of  li- 
cense three  ballots,  each  of  which  Is  marked 
with  a  symbol  In  the  square  to  the  right  of 
the  word  "Yes"  following  the  question  sub- 
mitted, which  symbols  have  been  referred  to 
at  the  hearing  as  asterisks.  One  of  these 
so-called  asterisks  has  much  the  same  char- 
acteristics as  the  triangles  above  referred  to, 
and  appears  to  have  been  made  In  an  un- 
skillful attempt  to  retrace  the  two  lines  of 
the  cross,  and  not  to  have  been  intended  as 
a  distinguishing  mark.  From  Its  appearance 
the  strong  probability  is  that  the  mark  was 
made  by  the  voter  In  an  endeavor  to  make 
the  symbol  required  by  statute,  and  only  that. 
In  our  opinion  this  ballot  was  properly  count- 
ed by  the  town  council.  Another  of  the  so- 
called  asterisks  appears  to  have  been  made 
by  drawing  four  lines  crossing  each  other 
at  or  near  a  common  point,  and  then  by 
covering  and  nearly  obliterating  the  figure  so 
made  with  a  number  of  more  or  less  circular 
lines.  This  figure  does  not  appear  to  have 
been  made  by  the  voter  in  an  honest  attempt 
to  mark  his  ballot  as  required  by  law.  This 
ballot  should  have  been  rejected.  The  action 
of  the  town  council  upon  this  ballot  was 
erroneous.  Another  of  the  so-called  aster- 
isks was  made  by  three  lines  which  cross 
each  other  at  a  common  point.  Neither  of 
the  three  lines  seems  to  have  been  made  in- 
advertently, but  to  have  been  drawn  by  a 
person  accustomed  to  the  use  of  a  pencil.  It 
appears  to  have  been  the  deliberate  intention 
of  the  voter  to  mark  his  ballot  with  a  sym- 


bol other  than  that  required  by  the  statute. 
The  action  of  the  town  council  In  counting 
this  ballot  was  erroneous. 

[I]  In  some  manner  two  of  the  ballot 
blanks  prepared  for  said  election  came  from 
the  printer  entirely  blank  upon  their  faces, 
although  they  each  had  the  official  indorse- 
ment printed  upon  the  back.  Each  of  these 
ballots  was  given  by  an  election  official  to  a 
voter,  and  was  marked  by  said  voter  and 
deposited  in  the  ballot  box.  Upon  one  of 
these  ballots  the  voter  wrote  the  word  "Yes," 
without  more,  on  the  face  of  the  ballot,  and 
upon  the  other  ballot  the  voter  wrote  the 
word  "Yes,"  without  more,  upon  the  back. 
The  town  council  rejected  as  defective  the 
ballot  having  "Yes"  written  upon  Its  back  and 
counted  In  favor  of  license  the  ballot  having 
"Yes"  written  upon  Its  face.  Neither  of  these 
ballots  should  have  been  counted.  Upon  un- 
folding the  ballot  delivered  to  him  and  find- 
ing It  blank,  the  voter  should  have  returned 
it  to  the  election  supervisor,  and  received 
one  in  proper  form.  Section  24,  c.  11,  Gen. 
Laws  1909,  provides  that,  whenever  at  elec- 
tions by  secret  ballot  a  question  Is  submitted 
to  the  electors  of  a  city  or  town,  "the  ballot 
shall  be  so  printed  as  to  give  to  each  voter 
an  opportunity  to  designate  by  a  cross-mark 
(X)  in  a  square  his  answer  to  the  question 
submitted."  Such  ballots  were  provided  at 
the  polling  places  upon  this  election,  although 
in  the  two  Instances  now  being  considered 
such  ballots  were  not  delivered  to  the  voter. 
In  regard  to  the  ballots  in  question,  the  In- 
tention of  the  voter  in  either  case  is  not  ex- 
pressed and  can  only  be  conjectured,  but,  if 
his  purpose  had  been  clearly  shown  by  more 
extended  writing  upon  the  ballot,  the  ballot 
should  not  be  counted;  for  it  is  only  in  case 
no  ballots  printed  as  required  by  law  are 
provided  at  any  voting  place,  or,  in  case  no 
such  ballots  are  at  the  polls  and  ready  for 
use  of  voters,  that  voters  are  permitted  to 
use  other  ballots.  Section  46,  c  11,  Gen. 
Laws  1909;  In  re  Hammond,  Petitioner,  24 
R.  I.  269,  52  Atl.  1079.  The  action  of  the 
town  council  in  counting  In  favor  of  license 
the  ballot  with  the  word  "Yes"  written  upon 
Its  face  was  erroneous. 

[9]  Our  attention  has  been  called  to  the 
action  of  the  town  council  in  counting  as 
against  license  a  ballot  on  which  a  number 
of  lines,  drawn  close  together  and  having 
the  appearance  of  one  broad  line,  have  been 
marked  across  the  word  "Yes"  printed  after 
the  question  submitted,  and  on  which  also  a 
cross  has  been  placed  In  the  square  to  the 
right  of  the  word  "No."  Objection  to  this 
action  of  the  town  council  was  made  before 
us  at  the  hearing.  We  think  that  this  action 
of  the  council  was  erroneous.  The  lines 
drawn  across  the  word  "Yes"  amounted  to 
a  distinguishing  mark.  The  ballot  should 
have  been  rejected  as  defective.  We  there- 
fore find  that  three  ballots  counted  in  favor 
of  license  and  one  ballot  counted  as  against 
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license  were  Improperly  so  counted  by  the 
town  council.  As  thus  corrected,  the  vote 
of  the  town  at  said  election  upon  the  ques- 
tion, "Will  this  town  grant  licenses  for  the 
sale  of  intoxicating  liquors?"  was  655  rotes 
in  the  affirmative  and  655  votes  in  the  nega- 
tive. The  record  of  the  town  council  certi- 
fied to  us  upon  this  writ  should  be  quashed. 

[10]  At  the  hearing  before  us,  it  appeared 
that  Immediately  following  said  proceedings 
in  the  town  council  licenses  for  the  sale  of 
Intoxicating  liquors  were  granted  in  the  town 
of  Westerly.  Although  admittedly  it  is  not 
a  question  before  us  upon  this  petition  and 
writ,  all  parties  have  urgently  requested  this 
court  to  give  its  opinion  upon  the  status  of 
the  licenses  so  granted,  if  we  should  find 
said  vote  to  be  a  tie.  In  view  of  the  public 
Interests  involved,  we  will  pass  upon  the 
question.  Section  4,  c.  123,  Gen.  Laws  1909, 
among  other  things,  provides:  "Sec.  4.  The 
electors  of  the  several  cities  and  towns  who 
are  qualified  to  vote  in  the  election  of  all 
general  officers  shall,  at  each  election  of  gen- 
eral officers,  cast  their  ballots  for  or  against 
the  granting  of  licenses  for  the  sale  of  In- 
toxicating liquors  pursuant  to  this  chapter. 
If  a  majority  of  the  ballots  so  cast  at  any 
such  election  be  against  the  granting  of  such 
licenses,  no  license  under  the  provision  of 
this  chapter  shall  be  granted  In  such  city  or 
town  during  the  twelve  calendar  months  next 
after  such  election,  nor  until  such  city  or 
town  shall  vote  at  some  subsequent  election 
of  general  officers  to  grant  such  licenses. 
*  *  •  But  if  the  majority  of  the  ballots 
cast  at  any  such  election  shall  be  for  the 
granting  of  such  licenses,  then  licenses  under 
the  provision  of  this  chapter  shall  be  granted 
In  such  city  or  town  during  the  twelve  cal- 
endar months  next  after  such  election  and 
until  such  city  or  town  shall  vote  at  some 
subsequent  election  of  general  officers  not  to 
grant  such  licenses."  The  Intent  of  this  sec- 
tion is  that  licenses  for  the  sale  of  intoxi- 
cating liquors  shall  not  be  granted  in  any 
city  or  town  of  the  state  until  at  some  elec- 
tion of  general  officers  a  majority  of  the 
electors  of  that  city  or  town,  qualified  to 
vote  in  such  election,  shall  vote  In  favor 
of  granting  such  licenses.  When  In  such 
city  or  town  a  majority  of  said  electors  have 
so  voted,  then  licenses  shall  continue  to  be 
granted  in  that  city  or  town  until  at  some 
subsequent  election  of  general  officers  a  ma- 
jority of  said  electors  shall  vote  against  the 
granting  of  such  licenses.-  - 

In  November,  1911,  at  the  election  for 
general  officers  In  the  town  of  Westerly,  a 
majority  of  the  ballots  cast  at  said  election 
upon  the  question  of  granting  licenses  foi 
the  sale  of  intoxicating  liquors  in  said  town 
were  cast  in  favor  of  the  granting  of  such 
licenses.  Under  the  provisions  of  said  sec- 
tion 4,  after  November,  1911,  licenses  for  the 
■ale  of  intoxicating  liquor  shall  be  granted 


in  the  town  of  Westerly  until  a  majority  of 
the  electors  of  said  town  shall  vote  at  some 
subsequent  election  of  general  officers  not  to 
grant  such  licenses.  As  yet  a  majority  of- 
said  electors  have  not  so  voted. 

It  therefore  appears  that  the  licenses  in 
regard  to  the  validity  of  which  we  are  asked 
to  give  an  opinion  were  properly  granted. 


DONAHUE  v.  A.  C.  TITUS  CO. 

(Supreme  Court  of  Rhode  Island.    Jan.  6, 
1913.) 

Exceptions  from  Superior  Court,  Newport 
County;   Charles  F.  Stearns,  Judge. 

Action  by  Catherine  A  Donahue  against  the 
A.  C.  Titus  Company.  A  verdict  was  rendered 
for  plaintiff,  and  defendant,  having  been  de- 
nied a  new  trial,  brings  exceptions.    Overruled. 

Waterman  &  Greenlaw,  of  Providence,  for 
plaintiff.  Sheffield,  Levy  &  Harvey,  of  New- 
port, for  defendant. 

PER  CURIAM.  The  Jury  found  a  verdict 
for  the  plaintiff  in  the  sum  of  $1,000.  In  our 
opinion   there  was  sufficient  evidence   to  sup- 

Sort  the  verdict  While  there  is  some  con- 
ict  of  testimony,  there  was  sufficient  evidence 
from  which  the  jury  was  warranted  in  finding 
that  the  defendant  was  guilty  of  negligence  in 
the  keeping  of  a  rug  in  the  place  where  it  was 
kept,  and  where  the  plaintiff  slipped  and  fell, 
and  that  the  plaintiff  was  in  the  exercise  of 
due  care  at  the  time  of  the  injury  to  her.  The 
question  of  excessive  damage  is  not  raised  by 
any  exception. 

We  do  not  find  that  any  exception  urged  by 
the  defendant  as  to  admission  or  exclusion  of 
testimony  is  of  sufficient  importance  to  war- 
rant discussion  thereof,  or  that  there  was  any 
reversible  error  pointed  out  by  anyof  the  ex- 
ceptions set  forth  in  the  bill.  The  verdict 
was  sustained  by  the  trial  Judge,  after  hearing 
a  motion  for  new  trial,  which  was  denied;  and 
this  court  finds  no  reason  to  disturb  his  ac- 
tion in  the  matter. 

The  defendant's  exceptions  are  overruled, 
and  the  case  is  remitted  to  the  superior  court 
sitting  in  the  county  of  Newport,  with  direc- 
tion to  enter  judgment  on  the  verdict  for  the 
plaintiff. 


LEAVENS  v.  AMERICAN  EXPRESS  CO. 

(Supreme  Court  of  Vermont    Orleans.    Jan.  9, 
1913.) 

1.  Cabbiebs  (I  49*) — Shipment  of  Goods- 
Bill  or  Lading — Pbebumption  fbom  Ac- 
ceptance. 

A  shipper's  acceptance  of  a  bill  of  lading 
is  presumptively  an  assent  to  its  terms,  as  far 
as  they  are  reasonable,  and  not  inconsistent 
with  public  policy. 

[Ed.    Note. — For    other   cases,    see.   Carriers, 
Cent.  Dig.  55  129,  142-147 ;   Dec.  Dig.  §  49.*] 

2.  Cabbiebs  (|  149%*)— Bill  op  Lading — 
Limitation  or  Liability— Strikes. 

A  stipulation  of  a  bill  of  lading  that  the 
carrier  should  not  be  liable  for  delay  by  rea- 
son of  strikes  was  Just,  reasonable,  and  not  in- 
consistent with  public  policy. 

[Ed.    Note. — For   other  cases,    see   Carriers, 
Cent  Dig.  IS  651-653,  660-662;    Dec.  Dig.  J 

Exceptions   from    Orleans   County    Court; 
William  H.  Taylor,  Judge. 
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Action  by  Marie  O.  Leavens  against  the 
American  Express  Company.  A  pro  forma 
judgment  sustaining  a  demurrer  to  defend- 
ant's plea  was  rendered,  and  defendant  ex- 
cepts. Reversed,  demurrer  overruled,  plea 
adjudged  sufficient,  and  cause  remanded. 

Harry  A.  Black,  of  Newport,  and  Colby 
Stoddard,  of  Orleans,  for  plaintiff.  Young  & 
Young,  of  Newport,  for  defendant 

ROWELL,  C.  J.  This  Is  case  for  damage 
to  green  skins  of  small  wild  animals  occa- 
sioned by  delay  in  delivering  to  the  consignee 
in'  New  York  City  to  which  they  were  ship- 
ped from  Newport,  Vt 

The  plaintiff  declares  upon  the  common- 
law  liability  of  common  carriers.  The  de- 
fendant pleads  in  bar  a  certain  provision  of  a 
special  contract  contained  in  the  bill  of  lad- 
ing, which  bill,  it  is  alleged,  was  delivered 
to  the  plaintiff  and  accepted  by  him  at  the 
time  the  goods  were  received  for  carriage, 
and  constituted  the  terms  and  conditions  on 
which  they  were  to  be  transported,  among 
which  terms  and  conditions  Is  the  one  relied 
upon,  namely,  that  the  defendant  shall  not 
be  held  liable  for  any  loss,  damage,  nor  delay 
by  reason  of  strikes,  mobs,  nor  riots.  The 
plea  then  goes  on  to  allege  that,  when  the 
goods  arrived  in  New  York,  a  strike  was  in 
progress  there  among  employes  of  various 
express  companies  other  than  the  defendant's 
employes ;  that  the  defendant  then  and  there 
had  working  for  It  substantially  Its  full  force 
of  men,  and  at  all  times  during  said  strike 
had  a  sufficient  number  of  employes  to  oper- 
ate its  business  without  delay  and  in  the 
usual  manner,  and  made  every  possible  effort 
to  make  prompt  delivery,  but  was  prevented 
therefrom  by  mobs  of  strikers  and  strike 
sympathizers  and  by  violence,  and  repeatedly 
called  upon  the  police  force  of  said  city  for 
protection  and  assistance,  but  received  none; 
and  that  its  employes  were  unable  to  per- 
form their  usual  duties  and  make  prompt 
delivery  of  goods  without  endangering  their 
lives,  but  that,  Immediately  upon  order  being 
restored,  the  goods  in  question  were  delivered 
as  soon  as  possible;  and  that  whatever  delay 
there  was  In  their  delivery  was  due  entirely 
to  said  strike  and  violence,  and  not  at  all  to 
the  fault  or  negligence  of  the  defendant 

The  plaintiff  demurs  to  this  plea  (1)  be- 
cause it  does  not  appear  that  his  attention 
was  called  to  said  agreement  at  the  time  of 
shipment;  (2)  because  the  limitation  therein 
relating  to  strikes  is  unreasonable  in  law; 
(4)  because  said  strike  was  among  employes 
other  than  the  defendant's;  and  (6)  because, 
if  the  police  force  refused  to  assist  as  alleged, 
it  must  be  presumed  as  matter  of  law  that 
the  defendant  or  its  employes  were  the  insti- 
gators rather  than  the  victims  of  the  alleged 
disorder.  The  third  and  the  fifth  grounds 
of  demurrer  need  not  be  noticed,  as  they  go 
only  to  the  right  of  the  defendant  to  stipu- 
late against  its  own  negligence,  which  stipu- 


lation is  not  involved  In  the  other  grounds  of 
demurrer.  Nor  do  we  further  notice  the 
fourth  and  the  sixth  grounds,  as  they  are  not 
briefed. 

[1]  The  objection  that  it  does  not  appear 
that  said  agreement  was  brought  to  Che  at- 
tention of  the  plaintiff  at  the  time  of  ship- 
ment Is  not  tenable,  for  the  plea  alleges  that 
the  bill  of  lading  was  delivered  to  him  at 
the  time  the  goods  were  received  for  ship- 
ment and- accepted  by  him;  and,  as  the  de- 
murrer admits  this,  the  law  presumes  that 
he  assented  to  Its  terms  and  conditions,  and 
agreed  to  be  bound  by  them  as  far  as  they  are 
reasonable  in  the  eye  of  the  law,  and  are 
not  inconsistent  with  public  policy.  Davis  t 
Gay  v.  Central  Vt  R.  R.  Co.,  66  Vt  290,  29 
Atl.  813,  44  Am.  St  Rep.  862. 

[2]  The  question  Is,  then,  whether  it  was 
competent  to  the  defendant  to  limit  its  lia- 
bility as  stipulated  In  respect  of  strikes,  mobs, 
and  riots.  This  depends  upon  whether  the 
limitation  Is  Just  and  reasonable  In  the  eye 
of  the  law,  and  not  inconsistent  with  public 
policy.  If  both,  It  was  competent ;  otherwise 
not.  Davis  &  Gay  v.  Central  Vt  R.  R.  Co., 
66  Vt  290,  29  Atl.  813,  44  Am.  St  Rep.  852; 
Sprigg's  Adm'r  v.  Rutland  R.  R.  Co.,  77  Vt 
347,  60  Atl.  143.  This  is  settled  law  as  held 
in  Express  Co.  v.  Caldwell,  21  Wall.  264,  22 
L.  Ed.  656,  and  shown  by  the  cases  generally. 
And  that  it  was  competent  cannot  be  doubt- 
ed, for  the  stipulation  does  not  materially 
differ  from  the  law,  but  is  substantially  the 
same  as  the  law,  by  which  as  to  the  mere 
matter  of  delay  In  delivery,  the  carrier  la  not 
an  insurer,  but  only  a  bailee,  with  the  duty 
to  deliver  within  a  reasonable  time  in  the 
circumstances,  and,  though  temporary  Inter- 
ruptions and  obstructions  that  cannot  be  over- 
come with  proper  care  and  effort  will  excuse 
delay,  yet  they  will  not  relieve  from  the 
duty  of  delivering  as  soon  as  practicable  aft- 
er they  are  removed.  This  Is  too  well  settled 
to  need  the  citation  of  cases.  And  Interrup- 
tions and  hlnderances  caused  by  strikes  and 
mob  violence  are  among  those  that  excuse. 
This,  too,  is  well  settled,  but  we  win,  never- 
theless, refer  to  some  of  the  cases  that  hold 
it.  Gulf,  etc.,  Railway  Co.  v.  Levi,  76  Tex. 
337,  13  S.  W.  191,  8  L.  R.  A.  323,  18  Am.  St 
Rep.  45,  is  a  leading  case  on  this  subject 
There,  on  reargument  the  court  reversed  its 
former  decision  of  the  case,  and  held  that 
when,  as  there,  the  goods  are  actually  trans- 
ported and  delivered,  but  the  time  of  delivery 
Is  delayed  by  mobs,  strikes,  or  other  causes 
not  under  control  of  the  carrier,  the  delay  is 
excused.  So  in  Pittsburgh,  etc.,  R.  R.  Co.  v. 
Hazen,  84  111.  36,  25  Am.  Rep.  422,  it  is  held 
that  the  plaintiff  was  not  liable  for  damage 
to  goods  in  transit  resulting  from  delay  caus- 
ed by  the  lawless,  irresistible  violence  of 
men  not  in  its  employment  although  some  of 
them  had  then  recently  been.  In  Grismer  v. 
Lake  Shore,  etc,  R.  R.  Co.,  102  N.  Y.  563,  7 
N.  B.  828,  55  Am.  Rep.  837,  It  la  held  that, 
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In  the  absence  of  special  contract,  there  Is 
no  absolute  duty  resting  upon  a  railroad  car- 
rier to  deliver  goods  intrusted  to  it  within 
what  in  ordinary  circumstances  would  be  a 
reasonable  time;  that  not  only  storms  and 
floods  and  other  natural  causes  may  excuse 
delay,  but  that  the  conduct  of  men  may 
also  excuse  It;  that  an  incendiary  may  burn 
a  bridge,  a  mob  tear  up  the  tracks,  disable 
the  rolling  stock,  or  interpose  irresistible 
force  or  overpowering  intimidation,  in  which 
cases  the  only  duty  resting  upon  the  carrier 
not  otherwise  in  fault  is  to  use  reasonable 
efforts  and  due  diligence  to  overcome  the 
obstacles  and  forward  the  goods.  There  the 
defendant  had  employes  who  were  ready  and 
willing  to  manage  its  train  and  forward  the 
goods,  but  they  were  prevented  therefrom  by 
mob  violence  that  the  defendant  could  not 
by  reasonable  efforts  overcome,  and  it  was 
excused.  The  doctrine  of  this  case  is  approv- 
ed and  applied  in  Haas  v.  Kansas  City,  etc, 
R,  R  Co.,  81  Oa.  792,  7  S.  B.  620.  So  it  Is 
held  in  Lake  Shore,  etc.,  R  R  Co.  v.  Bennett, 
89  Ind.  457,  that  where  delay  In  transporta- 
tion of  stock  Is  caused,  not  by  the  negligence 
nor  wrongful  act  of  the  carrier  nor  its  em- 
ployes, but  solely  by  the  violence  and  riotous 
conduct  of  a  lawless  mob  that  the  carrier 
and  the  civil  authority  are  unable  to  resist 
and  control,  the  carrier  Is  not  liable  for 
damages  resulting  from  the  delay. 

The  pro  forma  Judgment  sustaining  the 
demurrer  and  holding  the  plea  Insufficient  Is 
reversed,  the  demurrer  overruled,  the  plea 
adjudged  sufficient,  and  the  cause  remanded. 


RICHARDS  et  aL  v.  NAUDAIN  et  al 

(Superior  Court  of  Delaware.    New  Castle. 

Dec.  10,  1912.) 

X.  Mechanics*  Liens  ({  272*) — Enforcement 

—Pleading — General  Issue. 

Under  Court  Rule  No.  9,  {  18,  providing 
that  in  mechanic's  lien  cases  all  pleadings  must 
specially  set  forth  the  matters  or  defense,  pleas 
of  non  assumpsit,  "never  indebted,"  "nil  debet," 
"non  est  factum,"  or  the  general  issue,  cannot 
be  regarded  as  good  and  proper  pleas;  and, 
independent  of  the  rule,  an  owner  cannot  plead 
non  assumpsit,  where  the  labor  or  materials  were 
furnished  by  a  person  employed  by  the  con- 
tractor, and  not  by  him,  since  there  could  be 
no  promise  on  the  part  of  the  owner. 

[Ed.  Note. — For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  ff  514-624;  Dec  Dig.  | 
272.*] 

2.  Mechanics'  Liens  (§  272*)  —  Irrelevant 
Pleas. 

Pleas  of  "non  est  factum,"  and  that  the 
contract  was  made  with  another  party,  etc., 
were  irrelevant,  in  an  action  to  obtain  a  me- 
chanic's lien  by  one  employed  by  the  contractor, 
and  not  the  owner. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  |(  514-524;  Dec.  Dig.  f 
272.*] 

3.  Mechanics'  Liens  (f  260*)— Enforcement 
— Pleading — Limitations. 

In  an  action  to  obtain  a  mechanic's  lien, 
the  only  limitation  that  can  be  pleaded  is  that 


provided  in  the  aet  Itself,  that  a  statement  of 
claim  must  be  filed  within  90  days,  or  within 
30  days  after  the  expiration  of  90  days. 

[Ed.  Note. — For  other  cases,  see  Mechanics' 
Liens,    Cent    Dig.   $8  456-468;     Dec   Dig.    | 

4.  Mechanics'  Liens  (f  272*)— -Enforcement 
—Pleading  Limitations— Time  of  Filing 
of  Claim. 

In  an  action  to  obtain  a  mechanic's  lien,  a 
plea  "that  the  statement  was  not  filed  within 
the  time  prescribed  by  the  statute  in  such  cases 
made  ana  provided"  will  be  held  to  mean  the 
act  relating  to  mechanics'  liens. 

[Ed.  Note. — For  other  cases,  see  Mechanics' 
Liens.   Cent   Dig.    {J   514-524;     Dec    Dig.   | 

5.  Mechanics'  Liens  (}  61*) — Right  to  Lien 
—Nature  of  Contract. 

Under  the  statute  providing  that  a  person 
who  has  "performed  or  furnished  work  and 
labor  or  materials,  *  *  *  to  an  amount  ex- 
ceeding," etc..  "in  and  for  the  erection  *  *  • 
of  any  house,  etc,  may  obtain  a  lien,  the  lien 
is  possible  for  material  furnished  under  either 
an  express  or  an  implied  contract 

[Ed.  Note. — For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  |{  77,  78;  Dec  Dig.  |  61.*] 

Action  to  obtain  a  mechanic's  lien  by  Isaac 
Richards  and  others  against  Arnold  Naudain 
and  another.  On  motion  to  strike  pleas. 
Motion  granted. 

See,  also,  81  Atl.  872. 

Argued  before  PENNEWELL,  U  J.,  and 
WOOLLHSr,  J. 

William  T.  Lynam  and  Frank  L.  Speak- 
man,  both  of  Wilmington,  for  plaintiffs. 
Philip  L.  Garrett,  of  Wilmington,  for  de- 
fendants. 

PBNNBWILL,  a  J.  (delivering  the  opin- 
ion of  the  court).  The  motion  to  strike  oat 
the  first,  second,  third,  fourth,  fifth,  sixth, 
seventh,  eighth,  ninth,  tenth,  thirteenth, 
fourteenth,  sixteenth,  twentieth,  twenty-sec- 
ond and  twenty-sixth  pleas  filed  In  the  above 
stated  case,  was  argued  and  decided  at  the 
September  term,  with  an  announcement  that 
the  reasons  for  the  decision  would  be  given 
later. 

There  were  many  pleas  filed,  and  all  that 
were  objected  to  but  two  were  ordered 
stricken  out  It  is  not  necessary,  or  impor- 
tant, to  give  the  reasons  which  induced  the 
court  to  strike  out  many  of  the  pleas.  There 
was  but  one  important  question  raised  by 
the  motion,  viz.:  Whether  the  plea  of  non 
assumpsit,  or  the  general  issue,  1b  a  proper 
plea,  under  the  law  of  this  state,  in  a  me- 
chanic's lien  case. 

It  was  that  question  upon  which  the  opin- 
ion of  the  court  was  particularly  desired  be- 
cause of  the  uncertainty  of  the  law  on  the 
subject 

This  court,  in  the  case  of  Voigtmann  v. 
Wil.  T.  B.  Co.,  7  Pennewlll,  265,  78  Att  920, 
held  that  non  assumpsit  was  a  "usual  and 
appropriate  plea  In  case  of  scire  facias  on 
a-  mechanic's  lien."  The  question  before  the 
court  in  that  csbo  was,  whether  "set-off" 
could  be  pleaded  in  an  action  of  scire  facias 
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upon  a  mechanic's  lien,  and  Judge  Spruance, 
speaking  for  the  court,  said:  "We  see  no 
reason  why  the  same  pleas  might  not  be 
used  in  this  case  as  In  any  case  of  as- 
sumpsit Both  reason  and  the  purposes  of 
justice  require  that  the  same  latitude  be 
allowed." 

At  an  early  stage  of  the  present  case,  on 
a  motion  to  strike  out  a  plea  to  the  jurisdic- 
tion, the  court,  following  the  decision  In  the 
Volgtmann  Case,  said:  "Whether  the  said 
allegation  contained  in  the  plaintiff's  state- 
ment, is,  as  a  matter  of  fact,  true,  may  be 
controverted  at  the  trial  under  the  general 
issue  of  non  assumpsit,  which  in  the  case  of 
Voigtmann  v.  Wilmington  Trust  Co.  [7  Pen- 
newill,  265,  78  Atl.  920]  was  held  to  be  an 
appropriate  plea  in  an  action  to  obtain  a 
mechanic's  lien."    81  Atl.  872. 

[1]  There  is  now,  and  was  at  the  time  of 
the  two  decisions  referred  to,  a  rule  of  court, 
No.  9,  section  13  of  which  provides  as  fol- 
lows: 

"In  causes  of  mechanic's  lien  exceptions  to 
the  statement  and  claim  must  be  filed  on  or 
before  the  first  Monday  of  the  term  to 
which  the  scire  facias  is  returnable.  And 
all  pleadings  In  said  cases  must  specially  set 
forth  the  matters  of  defense." 

This  rule  was  called  to  the  attention  of  the 
court  for  the  first  time  at  the  argument  In 
this  case,  and  after  carefully  considering 
the  same  we  are  clearly  of  the  opinion  that 
a  plea  of  non  assumpsit,  or  of  the  general 
Issue,  does  not  specially  set  forth  the  mat- 
ters of  defense  as  required  by  the  rule.  It 
seems  to  us  to  be,  in  character,  the  very  re- 
verse of  the  plea  contemplated  by  the  rule, 
and  cannot  therefore  be  regarded  as  a  good 
and  proper  plea. 

This  conclusion  is  based  upon  the  clear 
and  express  language  of  the  rule,  duly  con- 
sidered in  this  case,  but  which  was  not  call- 
ed to  the  attention  of  the  court  in  either  of 
the  cases  above  mentioned.  If  any  regard  1b 
to  be  paid  to  the  said  rule  the  conclusion  we 
have  reached  seems  unavoidable.  Independ- 
ent, however,  of  the  rule,  It  may  be  said, 
that  even  if  the  general  issue  of  non  assump- 
sit might  be  pleaded  in  a  mechanic's  lien  case 
where  the  work  and  labor,  or  materials, 
were  furnished  by  the  plaintiff  for  the  own- 
er on  a  promise  of  the  latter  express  or  Im- 
plied, there  could  be  no  such  promise,  and, 
therefore,  no  such  plea,  when  the  work  and 
labor,  or  materials,  were  furnished  by  a  per- 
son employed  by  the  contractor,  and  not  by 
the  owner,  as  in  the  present  case.  Kees  v. 
Kerney,  5  Md.  419. 

In  the  case  now  before  the  court  there  was 
no  promise,  express  or  implied,  made  by 
the  defendant  to  the  plaintiff,  and  the  plea 
of  non  assumpsit  was  therefore  improper. 
The  pleas  of  "never  was  indebted"  and  "nil 
debet"  were  also  ordered  stricken  out  be- 
cause they  do  not  aet  out  the  nature  of  the 


defense  as  required  by  the  rule,  the  manifest 
meaning  of  which  is,  that  the  defense  shall 
be  so  pleaded  that  its  nature  may  be  known 
from  the  plea. 

12]  The  plea  of  "non  est  factum"  was  also 
stricken  out,  and  for  the  additional  reason 
that  there  was  no  averment  in  the  statement 
filed  of  any  contract  made  with  the  defend- 
ant The  only  contract  mentioned  was  one 
made  with  the  contractor.  The  plea  was 
clearly  Irrelevant 

For  the  same  reason  the  pleas  wherein  the 
defendant  owner  alleged  that  the  supposed 
contract  was  not  made  with  him,  that  he 
never  entered  into  any  contract  with  the 
plaintiff,  or  that  the  supposed  contract  was 
made  with  another,  were  ordered  stricken 
out  Such  pleas  raised  no  issue  of  fact,  and 
were  clearly  objectionable. 

[I]  The  court  held  that  the  plea  of  the 
general  statute  of  limitations,  as  pleaded  in 
this  case,  was  also  Improper,  it  being  alleg- 
ed therein  that  the  defendant  "did  not  at 
any  time,  within  three  years  before  the  com- 
mencement of  this  suit  undertake  or  prom- 
ise," etc. 

It  will  be  observed  that  the  only  limita- 
tion in  this  state  relating  to  mechanic's 
liens,  is  that  which  is  contained  in  the  act 
itself,  wherein  it  is  provided  that  a  state- 
ment of  the  plaintiff's  claim  must  be  filed 
within  90  days,  or  within  30  days  after  the 
expiration  of  90  days,  from  the  completion 
of  the  work  and  labor,  or  the  last  delivery 
of  materials.  Manifestly  this  is  the  only 
limitation  that  could  be  pleaded  in  a  case 
like  the  one  before  the  court  Tne  plea  of 
the  act  of  limitations  could  not  be  relevant 
and  material  unless  It  showed  that  the  state- 
ment was  not  filed  within  the  time  prescrib- 
ed by  the  mechanic's  lien  statute. 

[4]  The  court  declined  to  strike  out  the 
twentieth  plea  which  alleged  "that  the  state- 
ment was  not  filed  within  the  time  prescrib- 
ed by  the  statute  in  such  case  made  and  pro- 
vided," meaning  the  act  in  relation  to  me- 
chanic's liens. 

[(]  The  plea  of  the  statute  of  frauds  which 
alleged  that  the  supposed  promises  were 
concerning  lands,  and  not  in  writing,  was 
ordered  stricken  out  because  it  was  deemed 
Inapplicable  to  the  present  action.  The  me- 
chanic's lien  statute  provides  that  "it  shall 
and  may  be  lawful  for  any  person  or  per- 
sons having  performed  or  furnished  work 
and  labor  or  materials,  or  both,  to  an  amount 
exceeding  twenty-five  dollars  in  and  for  the 
erectt&h,  alteration  or  repair  of  any  house 
*  *  *  to  obtain  a  lien,"  eta  Under  the 
statute  the  lien  exists  if  the  work  and  labor, 
or  the  materials,  are  furnished  in  pursuance 
of  a  contract  either  express  or  Implied. 

The  court  declined  to  strike  out  the  twen- 
ty-second plea,  the  objection  to  it  being  that 
it  was  not  pleaded  by  and  with  the  consent 
of  the  other  defendant 
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BANCROFT  v.  BANCROFT  et  aL 

(Superior  Court  of  Delaware.     New  Castle. 

Sept.  20  and  Nov.  11,  1911.) 

1.  Infants  (|  77*)— Guabdian  Ad  Litem  or 
Infant  Pabtt— Power  of  Court. 

The  court  has  inherent  power  to  appoint 
a  guardian  ad  litem  for  an  infant  defendant 
properly  served  with  process. 

[Ed.    Note. — For    other    cases,    see   Infants, 
Cent.  Dig.  §{  182-194;    Dec  Dig.  |  77.*] 

2.  Divorce  (|  99*)— Grounds— Adultery— 
Pleadings. 

An  answer  in  a  suit  by  a  husband  for  di- 
vorce for  the  adultery  of  the  wife,  which  alleg- 
es that  at  divers  times  within  a  specified  period 
the  husband  committed  adultery  with  divers 
persons  at  divers  places  not  known  to  the  wife, 
and  proof  of  which  she  has  not  fully  obtained, 
and  is  therefore  unable  to  state  with  more 
particularity  the  facts,  is  insufficient,  and  will 
be  stricken  out  on  motion. 

[Ed.    Note.— For   other   cases,    see    Divorce, 
Cent.  Dig.  H  316-318;   Dec.  Dig.J  99.*] 

3.  Divorce  (|  64*)— Grounds— Adultery— 
Justification. 

A  wife,  who  is  sued  for  divorce  for  adul- 
tery, may  not  interpose  as  a  defense  the  hus- 
band's  extreme   cruelty. 

[Ed.   Note.— For   other  cases,   see   Divorce, 
Cent.  Dig.  U  190-196;   Dec.  Dig.  g  64.*] 

4.  Infants  (g  92*)— Actions— Guardian  Ad 
Litem— Pleadings. 

An  answer  of  an  infant  defendant;  for 
whom  a  guardian  ad  litem  has  been  appointed, 
may  only  be  interposed  by  the  guardian. 

[Ed.    Note. — For   other   cases,    see   Infants, 
Cent  Dig.  S|  277-281;   Dec.  Dig.  g  92.*] 

6.  Continuance  (g  26*)— Absent  Witness-«- 

Diligence. 

In  divorce  cases,  the  first  term  after  the 
bringing  of  the  suit  is  the  trial  term  as  well  as 
the  appearance  term,  and  a  defendant  must 
make  reasonable  effort  to  be  ready  for  trial 
at  the  first  term;  but  a  failure  to  take  out  a 
commission  to  procure  the  testimony  of  non- 
resident witnesses  immediately  after  the  ac- 
tion is  docketed,  so  as  to  be  prepared  for  trial 
at  tbe  first  term,  does  not  show  want  of  dili- 
gence, and  a  continuance  to  obtain  the  testi- 
mony may  be  granted.  • 

[Ed.  Note. — For  other  cases,  see  Continuance, 
Cent  Dig.  gg  74-93;   Dec.  Dig.  g  26.*] 

6.  Continuance  (g  26*)  —  Grounds  —  Com- 
mission to  Procure  Testimony  or  Non- 
resident Witnesses— Rules  or  Court. 

Rules  of  court  governing  the  taking  of  the 
testimony  of  nonresident  witnesses  and  rela- 
tive to  continuances  must  be  construed  with 
reference  to  the  circumstances  of  the  particu- 
lar case  and  the  statutes  increasing  the  num- 
ber of  terms  of  court 

[Ed.  Note.— For  other  cases,  see  Continuance, 
Cent  Dig.  gg  74-93;   Dec.  Dig.  g  26.*] 

7.  Continuance  (g  26*)— Trial— Due  Dili- 
gence. 

Tbe  rules  of  court  governing  the  taking  of 
testimony  of  nonresident  witnesses  and  con- 
tinuances will  be  liberally  construed  in  divorce 
cases,  so  that  they  may  be  heard  on  their  mer- 
its, though  a  defendant,  desiring  a  commission 
to  procure  the  testimony  of  nonresident  wit- 
nesses, must  exercise  due  diligence  in  prepar- 
ing for  trial. 

[Ed.  Note.— For  other  cases,  see  Continuance, 
Cent  Dig.  gg  74-88;   Dec.  Dig.  g  26.*] 

8.  Divorce    (g    99*)— Pleadings— Adultery. 

Where  a  wife,  when  sued  for  divorce  on 
the  ground  of  her  adultery, ,  defended  on  the 
ground   of  recrimination,  the  answer,  alleging 


the  adultery  of  the  husband,  must  set  forth 
the  defense  with  tbe  same  particularity  and 
(specification  as  is  required  in  the  libel  for  di- 
vorce. 

[Ed.   Note.— For   other   cases,   see   Divorce, 
Cent  Dig.  gg  316-318;  Dec.  Dig.  g  99.*] 
8.  Divorce  (g  98*)— Pleadings— Adultery. 

An  answer  in  a  suit  by  a  husband  for  di- 
vorce for  the  adultery  of  the  wife,  which  alleg- 
es that  at  divers  times  between  December  28, 
1908,  and  the  commencement  of  the  action  in 
1911,  plaintiff  committed  adultery  with  a  wo- 
man named  at  a  city  named,  and  at  divers 
times  during  the  same  period  committed  adul- 
tery with  another  woman  at  the  same  place,  is 
too  broad  as  to  time. 

[Ed.  Note. — For  other  cases,  see  Divorce, 
Cent  Dig.  gg  316-318;   Dec.  Dig.  {  99.*] 

10.  Divorce  (g  137*)— Trial— Commission  to 
Take  Testimony  or  Nonresident  Wit- 
nesses. 

24  Del  Laws,  c.  221,  g  18,  as  amended  by 
26  Del.  Laws,  c.  213,  g  6,  providing  that  all  trials 
for  divorce  shall  be  had  before  the  court,  and 
shall  be  public,  except  for  sufficient  reasons, 
requires  hearings  and  trials  in  divorce  cases 
before  the  court  instead  of  before  a  commis- 
sioner, as  was  the  practice  before  the  statute, 
and  the  hearings  are  subject  to  the  same  laws 
as  govern  other  trials  in  open  court  so  far  as 
the  taking  and  introduction  of  testimony  is  con- 
cerned, and  a  commission  to  take  tbe  testimony 
of  nonresident  witnesses  may  be  issued. 

[EM.  Note. — For  other  cases,  see  Divorce, 
Cent  Dig.  gg  457-160;   Dec.  Dig.  g  137.*] 

11.  Equity  (|  802*)— Additional  Answer— 
Grounds. 

Before  granting  leave  to  file  an  additional 
answer,  it  must  appear  by  affidavit  that  the 
new  matters  set  forth  have  come  to  the  knowl- 
edge of  defendant  since  the  filing  of  the  orig- 
inal answer,  and  that  the  delay  in  presenting 
the  same  is  not  due  to  any  want  of  diligence 
before  or  since  the  filing  of  the  original  an- 
swer or  to  delay  the  final  hearing. 

[Ed.  Note.— For  other  cases,  see  Equity, 
Cent  Dig.  gg  594-601;   Dec.  Dig.  g  302.*] 

12.  Divorce  (g  125*)— Evidence— Admissions 
—Admissibility. 

24  Del.  Laws,  c.  221,  g  20,  prohibiting  a 
decree  of  divorce  unless  the  cause  therefor  is 
shown  by  affirmative  proof,  aside  from  any  ad- 
missions of  defendant,  does  not  exclude  con- 
fessions; but,  where  evidence  tending  to  es- 
tablish the  charge  has  been  introduced,  it  1b 
competent  to  prove  a  confession. 

[Ed.  Note. — For  other  cases,  see  Divorce, 
Cent  Dig.  gg  399-102;   Dec.  Dig.  g  125.*] 

18.  Divorce   (g  125*)— Adultery— Evidence 

—Admissibility. 

In  a  suit  by  a  husband  for  &  divorce  for 
the  adultery  of  the  wife,  and  for  a  decree  es- 
tablishing the  illegitimacy  of  a  child  of  the 
wife,  admissions  of  the  wife's  adultery  cannot 
be  excluded,  merely  because  they  tend  to  prove 
the  illegitimacy  of  the  child. 

[Ed.  Note. — For  other  cases,  see  Divorce, 
Cent  Dig.  gg  399-402;   Dec.  Dig.  g  125.*] 

14.  Divorce   (g  115*)— Adultery— Evidence 

—Admissibility. 

In  a  suit  by  a  husband  for  divorce  for  the 
adultery  of  the  wife,  and  for  the  establishment 
of  the  illegitimacy  of  a  child  of  the  wife,  non- 
access  of  the  husband  with  the  wife  during  the 
period  of  gestation  may  be  proved. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Gent  Dig.  gg  871-378;  Dec.  Dig.  g  115.*] 

Action  by  John  Bancroft,  Jr.,  against  Mad- 
eleine Du  Pont  Bancroft  and  another,  for  a 
divorce  for  adultery  of  the  wife,  and  for  the 
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establishment  of  the  illegitimacy  of  Max 
Hlebler.  Decree  of  divorce,  and  decree  es- 
tablishing illegitimacy  rendered. 

Argued  before  PENNEWILL,  O.  J.,  and 
CONRAD  and  WOOLLBT,  JJ. 

J.  Harvey  Whlteman,  of  Wilmington,  for 
plaintiff.  T.  Bayard  Helsel,  of  Wilmington, 
for  defendants. 

Action  of  divorce  for  adultery  (No.  20, 
September  Term,  1911). 

A  motion  for  the  appointment  of  a  guard- 
ian ad  litem  for  an  infant  defendant,  duly 
served  with  process  in  an  action  commenced 
against  his  mother  and  him,  was  made  by 
plaintiff,  based  upon  two  grounds,  viz.: 

First,  the  statute  of  the  state  of  Dela- 
ware; 

Second,  by  virtue  of  the  Inherent  power 
of  the  court  under  the  common  law. 

PENNEWILL,  C  J.  (delivering  the  opin- 
ion of  the  court).  [1]  After  reading  the 
many  cases  cited  in  the  brief  you  submitted 
to  us,  Mr.  Whlteman,  we  have  no  doubt  that 
the  court  has  the  Inherent  power  to  appoint 
a  guardian  ad  litem  for  an  Infant  defend- 
ant, where  a  suit  has  been  commenced  against 
bun,  and  he  has  been  properly  served  with 
process. 

All  the  cases  seem  to  hold  that  the  courts 
will  so  far  protect  the  Infant  as  to  see  that 
he  is  properly  served  with  process,  and  that 
a  guardian  ad  litem  Is  appointed  to  manage 
his  defense. 

As  was  said  by  the  court  in  the  case  of 
King  v.  Collins,  21  Ala.  363,  "we  know  it  Is 
the  duty  of  all  courts  to  see  that  the  inter- 
est of  an  Infant,  who  is  a  party  to  a  suit 
before  it,  Is  properly  protected,  and  this  can 
only  be  done  by  appointing  some  one  to  su- 
pervise and  protect  his  rights,  where  there 
is  no  one  else  who  can  or  will  do  it" 

It  appearing  to  us  from  the  affidavits  filed 
that  the  defendant,  for  whom  we  are  asked 
to  appoint  a  guardian  ad  litem,  has  been 
properly  served  with  process,  and  is  an  in- 
fant, we  are  prepared  to  make  the  appoint- 
ment when  a  suitable  person  is  suggested. 

[2-4]  Plaintiff's  counsel  further  moved  to 
strike  out  those  parts  of  the  answer  which 
appear  below,  on  the  grounds,  first,  that  the 
alleged  acts  of  adultery  by  the  plaintiff  were 
not  averred  with  sufficient  particularity ;  sec- 
ond, that  the  defendant  could  not  recriminate 
by  charging  cruelty  as  a  defense  In  an  ac- 
tion of  divorce  for  adultery,  it  being  urged 
that  the  recrimination  must  be  of  a  like 
offense  as  that  complained  of  in  the  action 
for  divorce.  He  also  moved  to  strike  out 
the  whole  answer  in  so  far  as  it  related  to 
Max  Hlebler,  Jr.,  because  it  is  not  compe- 
tent for  any  one  other  than  guardian  to  file 
an  answer  for  an  infant  defendant 

After  hearing  argument,  the  court  made 
the  following  order: 

"And  now,  to  wit,  this  25th  day  of  Sep- 
tember, A.  D.  1911,  upon  motion  of  J.  Harvey 
Whlteman,  attorney  for  the  plaintiff,   and 


after  hearing  argument  by  counsel  for  the 
plaintiff  and  for  Madeleine  Du  Pont  Ban- 
croft, one  of  the  defendants, 

"It  is  adjudged,  ordered  and  decreed  that 
subsection  C  of  paragraph  second  of  the  an- 
swer filed  in  the  above  stated  cause,  read- 
ing as  follows,  to  wit: 

"  'At  divers  times  within  the  period  afore- 
said the  plaintiff  has  committed  adultery 
with  divers  other  persons  and  at  divers 
places  not  as  yet  fully  known  to  this  de- 
fendant and  proof  of  which  she  has  not  yet 
fully  obtained  and  is  therefore  unable  to 
state  with  more  particularity  at  the  present 
time,  but  which  she  expects  to  be  able  to 
obtain  and  submit  and  prove  to  the  court  at 
the  trial  of  this  cause,' 
— and  that  that  part  of  paragraph  third 
reading  as  follows,  to  wit: 

"'On  the  contrary,  the  defendant  avers 
that  the  plaintiff  has  been  guilty  of  extreme 
cruelty,  such  as  to  endanger  the  life  and 
i  health  of  the  defendant  and  to  render  co- 
habitation unsafe,  because  of  which  extreme 
cruelty  the  defendant  has  filed  simultane- 
ously with  this  answer,  her  petition  or  libel 
in  this  court  for  a  divorce  a  vinculo  matri- 
monii, entered  into  with  this  plaintiff,' 
— be  and  the  same  are  hereby  stricken  out 
of  the  said  answer,  as  far  as  the  same  re- 
lates to  the  defense  of  the  said  Madeleine 
Du  Pont  Bancroft;  and  that  the  whole  of 
the  answer  be  stricken  out  so  far  as  it  re- 
lates to  the  Infant  defendant" 

The  court  appointed  a  guardian  ad  litem 
for  the  infant  defendant  by  the  following 
order: 

"Whereas,  it  appears  by  the  return  of  the 
sheriff  to  the  summons  issued  in  the  above 
stated  case  that  service  of  the  said  sum- 
mons was  made  personally  upon  Max  Hleb- 
ler, Jr.,  one  of  the  defendants  in  the  above 
stated  case,  on  the  6th  day  of  June,  A.  D. 
1911,  by  the  sheriff  of  New  Castle  county, 
aforesaid; 

"And  whereas,  it  appears  by  the  affida- 
vits in  the  above  stated  case  that  the  said 
Max  Hlebler,  Jr.,  is  an  infant  of  tender 
years ; 

"And  whereas,  counsel  representing  the 
plaintiff  in  the  above  stated  case  move  the 
court  for  the  appointment  of  a  guardian  ad 
litem  to  represent  the  said  Max  Hlebler,  Jr., 
in  the  above  stated  cause; 

"And  whereas,  argument  was  heard  upon 
said  motion  for  the  said  guardian  ad  litem: 

"Now,  therefore,  on  this  25th  day  of  Sep- 
tember, A.  D.  1911,  upon  consideration  of 
the  foregoing  petition  and  proof  of  personal 
service  of  the  summons  upon  the  said  Max 
Hlebler,  Jr.,  the  court  hereby  appoints  Thom- 
as B.  Helsel  as  guardian  ad  litem  for  the 
said  Max  Hlebler,  Jr., .  with  authority  to 
appear  for  him  and  make  defense  for  the 
said  Max  Hlebler,  Jr.,  in  the  above  stated 
case." 

After  said  appointment  the  answer  of  the 
Infant  defendant  was  filed  by  his  guardian. 
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A  commission  to  take  testimony  orally  In 
a  foreign  country  on  behalf  of  the  defend- 
ant without  interrogatories  was  issued  un- 
der the  rules  of  court,  on  the  18th  day  of 
October,  1911,  returnable  to  the  November 
term,  1911. 

The  court  then  consisted  of  PENNEWIIJJ, 
G.  J.,  and  RICK,  J. 

The  commissioner  made  return  of  the  com- 
mission at  the  November  term  of  said  court, 
stating  that  he  had  not  sufficient  time  to  take 
testimony  and  return  it  to  the  present  term 
of  court.  November  10th  counsel  for  the 
defendants  applied  to  the  court  to  have  the 
commissions  continued  to  the  January  term 
of  the  court. 

Counsel  for  plaintiff  opposed  the  contin- 
uance because,  he  contended,  due  diligence 
bad  not  been  exercised,  and  also  because  the 
defendant  had  not  complied  with  the  rules 
of  court  respecting  continuances  at  the  sec- 
ond trial  term. 

PENNEWILL,  G.  J.  (delivering  the  opin- 
ion of  the  court).  [I]  In  the  matter  of  the 
application  for  a  continuance  of  the  com- 
mission to  take  testimony  in  the  case  of 
John  Bancroft,  Jr.,  v.  Madeleine  Du  Font 
Bancroft  and  Max  Hiebler,  Jr.,  and  also  for 
a  continuance  of  said  case,  to  the  January 
term,  we  have  carefully  considered  the  ar- 
guments of  counsel,  and  are  now  prepared 
to  render  a  decision.  It  is  true,  as  contended 
by  plaintiffs  counsel,  that  in  divorce  cases 
the  first  term,  after  the  suit  is  brought  is 
the  trial  term;  but,  it  is  also  the  appear- 
ance term.  While  It  is  necessary  that  the 
defendant  should  make  every  reasonable  ef- 
fort to  be  ready  for  trial  at  the  first  term, 
we  are  not  prepared  to  hold  that  he  is 
guilty  of  laches,  and  has  not  used  due  dili- 
gence, if  he  falls  to  take  out  his  commission 
to  procure  the  testimony  of  nonresident  wit- 
nesses Immediately  after  the  action  Is  dock- 
eted so  as  to  be  prepared  for  trial  at  the 
first  term. 

[•]  Because  of  the  frequent  terms  of  court 
under  the  present  law  it  would  be  practical- 
ly Impossible  In  many  cases  for  the  defend- 
ant to  be  ready  for  trial  at  the  first  term 
If  the  witnesses  were  residents  In  a  foreign 
country  and  their  testimony  had  to  be  taken 
by  commission  under  the  rules  of  court  now 
in  force,  which  were  published  before  the 
passage  of  the  act  which  Increased  the  num- 
ber of  the  terms  of  court  in  this  county. 

We  think  the  rules  of  court  governing  the 
taking  of  the  testimony  of  nonresident  wit- 
nesses, as  well  as  the  rules  and  practice  rel- 
ative to  the  continuance  of  cases  to  be  taken 
In  connection  therewith,  should  be  construed 
with  due  regard  to  present  conditions  and 
the  facts  and  circumstances  of  the  particu- 
lar case.  So  construed,  we  are  of  the  opin- 
ion that  under  all  the  facts  and  circum- 
stances of  the  present  case  the  defendant 
has  not  been  guilty  of  such  laches,  or  so 


failed  to  exercise  due  diligence,  in  procuring 
the  testimony  of  the  nonresident  witnesses 
resident  In  Germany,  as  to  be  precluded 
from  having  the  commission,  as  well  as  the 
case,  continued  to  the  January  term. 

[7]  We  will  say,  generally,  that  especially 
in  divorce  cases,  If  there  is  a  defense  to  the 
action,  the  court  desire,  and  public  policy 
requires,  that  it  shall  be  heard  if  it  can  be 
consistently  with  the  law  and  the  rules  and 
practice  of  the  court 

We  do  not  mean  by  this,  of  course,  that 
a  defendant  is  not  required  to  exercise  due 
diligence  In  preparing  for  trial.  He  must 
not  sleep  upon  his  rights,  take  advantage 
of  his  own  laches  or  disregard  any  rule  or 
practice  of  court.  But  we  do  mean  that  the 
rules  of  court  governing  the  taking  of  testi- 
mony of  nonresident  witnesses  will  be  liberal- 
ly construed  In  divorce  cases  so  that  they 
may  be  heard  and  determined  upon  their 
merits. 

It  is  ordered  by  the  court  that  the  com- 
mission issued  since  the  last  term  of  court, 
and  returned  to  the  present  term  unexecuted 
for  lack  of  time,  be  continued  to  the  next 
term,  and  that  the  case  be  likewise  con- 
tinued. 

Counsel  for  defendant  thereupon  asked  to 
file  the  following  answer  alleging  recrimina- 
tion, viz.: 

"Madeleine  Du  Pont  Bancroft,  the  defend- 
ant, saving  and  reserving  unto  herself  all 
and  all  manner  of  objections  and  exceptions 
to  the  manifold  errors  and  imperfections  of 
the  petition  or  libel  of  which  she  may  avail 
herself  by  plea  or  demurrer,  for  further  an- 
swer to  the  said  libel,  by  leave  of  the  court 
first  had,  salth: 

"That  John  Bancroft,  Jr.,  the  said  plain- 
tiff, being  at  the  time  sojourning  in  Munich, 
Bavaria,  empire  of  Germany,  in  violation  of 
his  marriage  vow  for  a  period  of  two  years 
and  upwards  last  past  has  given  himself  up 
to  adulterous  practices,  that  Is  to  say: 

"(a)  At  divers  times  between  the  twenty- 
eighth  day  of  December,  1908,  and  the  com- 
mencement of  this  action,  the  said  plaintiff 
committed  adultery  with  one  Ella  Mali],  at 
Munich,  Bavaria,  empire  of  Germany,  the 
particular  locality  or  localities  in  the  said 
city  of  Munich  being  to  the  defendant  at 
present  unknown. 

"(b)  At  divers  times  between  the  twenty- 
eighth  day  of  December,  1908,  and  the  com- 
mencement of  this  action,  the  said  plaintiff 
committed  adultery  with  one  Hilda  Metzkopp 
Klrchseeon,  at  Munich,  Bavaria,  empire  of 
Germany,  the  particular  locality  or  localities 
in  the  said  city  of  Munich  being  to  the  de- 
fendant at  present  unknown." 

Mr.  Whiteman,  for  plaintiff,  objected,  on 
the  ground  of  insufficiency  of  particularity 
as  to  the  times  of  the  alleged  acts  of  adul- 
tery. Mr.  Helsel,  for  defendant,  contended 
that  in  the  answer  it  was  not  necessary  to  al- 
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lege  time  and  place,  with  the  same  particu- 
larity as  In  the  libel. 

PBNNBWLLL,  a  J.  [I,  •]  In  2  Woolley  on 
Delaware  Practice,  at  section  1636,  we  find 
the  following: 

"When  the  respondent's  defense  amounts  in 
substance  to  a  traverse  of  the  allegations 
contained  in  the  libel,  and  does  not  embrace 
matters  of  condonation,  recrimination  or  oth- 
er special  defenses,  a  formal  answer  to  the 
libel  is  unusual  and  unnecessary.  As  the  li- 
belant must  prove  the  averments  of  the  libel 
in  support  of  his  case,  so  the  respondent, 
without  formal  answer,  may  introduce  any 
evidence  that  is  In  contradiction  of  the  libel- 
ant's proof. 

"When  divorce  is  sought  on  the  ground  of 
adultery,  the  statute  provides,  that  'if  the  de- 
fendant shall  recriminate  and  prove  that  the 
complainant  had  been  guilty  of  the  like 
crime;  or  has  admitted  the  defendant  into 
conjugal  society  or  embraces  after  knowledge 
of  the  adultery ;  or  that  the  complainant,  if  a 
husband,  allowed  of  his  wife's  prostitution, 
the  petition  shall  be  dismissed.'  Such  de- 
fenses, as  It  appears,  partake  of  the  nature 
of  confession  and  avoidance,  or  if  the  allega- 
tions of  the  petition  are  denied,  as  they  may 
be,  and  recrimination,  condonation  or  the  al- 
lowing of  the  wife's  prostitution  is  at  the 
same  time  relied  on,  the  defense  amounts  to 
a  plea  of  an  exception  to  the  statute  allowing 
divorce  for  the  cause  of  adultery.  In  either 
case,  or  In  any  case,  where  the  respondent  re- 
lies upon  an  exception  to  the  statute,  and  de- 
fends upon  the  ground  of  recrimination,  con- 
donation or  the  husband's  assent  to  his  wife's 
prostitution,  the  defense  is  not  a  traverse, 
but  sets  up  new  matter,  and  must  be  special- 
ly pleaded.  Defenses  of  the  characters  em- 
braced within  these  exceptions  of  the  statute 
should  be  pleaded  and  shown  by  an  answer. 
The  answer  should  set  forth  the  matters  of 
defense  with  the  same  particularity  and  spec- 
ification as  are  required  in  the  libel,  for  if  by 
the  answer  the  adultery  is  admitted,  but  re- 
crimination or  condonation  is  relied  upon  to 
constitute  an  exception  to  the  libelant's  right 
to  a  divorce,  the  burden  of  proof  is  shifted, 
and  the  respondent  is  required  to  prove  that 
she  is  within  the  exception  of  the  statute. 
The  libelant  is  entitled  to  this  particularity, 
because  such  a  defense,  in  substance,  consti- 
tutes a  charge  against  him,  concerning  which 
he  has  a  right  to  be  fully  informed,  so  that 
he  may  either  contradict  it  or  prove  acts  of 
adultery  subsequent  to  the  acts  relied  upon 
as  a  defense." 

That  seems  to  be  the  law  in  this  state, 
and,  we  think  therefore,  the  averment  in 
the  answer,  as  to  time,  Is  too  broad. 

Counsel  for  the  plaintiff  moved  that  the 
orders  heretofore  made  for  the  Issuance  of 
commissions  to  take  the  testimony  of  non- 
resident witnesses  on  behalf  of  one  of  the 
defendants  be  annulled,  on  the  ground  that 


under  the  law  of  this  state  testimony   so 
taken  cannot  be  used  in  divorce  cases. 

PBNNEWILL,  a  J.  (delivering  the  opin- 
ion of  the  court).  [II]  A  determination  of 
the  question  raised  by  the  motion  Involves 
a-  construction  of  section  18,  chapter  221, 
volume  24,  Laws  of  Delaware,  entitled.  "An 
act  regulating  annulment  of  marriage  and 
divorce." 

The  said  section  as  amended  by  section 
5,  chapter  213,  volume  25,  Laws  of  Delaware, 
reads  as  follows:  "All  hearings  and  trials 
shall  be  had  before  the  court,  and  not  be- 
fore a  master,  referee  or  any  other  delegated 
representative,  and  shall  be  public,  provided 
that,  for  reasons  appearing  sufficient  to  the 
court,  the  hearings  and  trials  may  be  had 
before  the  court  privately  In  chambers." 

We  think  all  that  was  intended  to  be  ac- 
complished by  the  section  mentioned  was 
to  change  the  method  or  procedure  of  hear- 
ings and  trials  in  divorce  cases,  so  that  they 
should  be  had  before  the  court  instead  of 
before  a  commissioner,  as  was  the  case  prior 
to  the  enactment  of  the  statute  referred  to; 
and  further,  that  all  such  hearings  and  trials 
should  be  public,  except  such  as  the  court 
believed,  for  sufficient  reasons,  should  be 
had  privately. 

The  court  are  clearly  of  the  opinion  that 
hearings  or  trials  of  divorce  cases  under  the 
present  law,  are  subject  to,  and  are  to  be 
governed  by,  the  same  laws  and  rules  as 
govern  other  trials  In  open  court,  so  far  as 
the  taking  and  introduction  of  testimony 
is  concerned,  and  the  motion  of  the  plain- 
tiff Is,  therefore,  refused. 

Before  BO  YOB  and  RICB,  JJ. 

Mr.  Helsel,  for  defendant,  asked  further 
leave  to  file  an  additional  answer.  Mr. 
Whlteman,  for  plaintiff,  objected,  as  on  the 
former  occasion,  that  the  alleged  answer  was 
not  sufficiently  particular.  The  paper  was 
handed  to  the  court 

BOYCB,  J.  Mr.  Whlteman,  we  hare 
read  the  proposed  answer.    We  will  hear  you. 

Mr.  Whlteman:  My  objection  is  that  the 
answer  gives  me  no  notice,  and  is  a  subter- 
fuge for  one  that  was  attempted  to  be  filed 
here  last  week.  In  matters  of  this  kind, 
the  courts  have  required  great  particularity, 
and  the  rule  of  court  is  that  the  answer 
is  required  to  be  of  the  same  particularity 
as  the  petition.  While  It  Is  addressed  to 
the  discretion  of  the  court,  yet  it  is  ft  Judicial 
discretion,  which  the  court  will  exercise 
according  to  well  established  rules. 

In  cases  of  adultery  the  name  of  the  per- 
son is  always  required.  We,  however,  have 
a  few  isolated  cases  going  to  this  extent: 
that  if  the  name  of  the  person  and  the 
specific  residence  are  given,  you  may  allow 
some  latitude  as  to  time;  and  the  reverse 
of  that  Is  true — that  with  the  name  of 
the  person,  and  being  specific  as  to  time, 
some  latitude  as  to  place  will  be  allowed. 
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The  place  Is  laid  In  Munich,  a  foreign  city 
containing  from  250,000  to  300,000  inhabit- 
ants; the  name  of  some  person,  and  the 
month  and  year  are  mentioned.  We  have 
no  means  of  finding  out  whether  a  fictitious 
person  Is  named  or  not  I  have  no  means 
of  directing  the  defendant's  attention  to 
where  he  was  or  to  any  particular  house 
or  any  particular  street 

Mr.  Helsel:  All  charges  in  connection 
with  this  case  are  laid  In  Germany.  Last 
week  I  offered  as  a  further  answer  in  this 
cause  an  affidavit  covering  an  answer  simi- 
lar to  the  one  presented  to  the  court  to-day. 
The  court  refused  to  allow  me  to  file  that 
answer  on  the  ground  that  it  was  not  suf- 
ficiently specific  as  to  time.  Just  as  soon 
as  it  was  possible  for  me  to  fix  the  time 
more  definitely  from  information  which  I 
bad  to  obtain  from  Germany,  I  prepared 
this  further  answer  which  I  have  presented 
to  the  court 

There  are  many  cases  holding  that  the 
month  and  the  year  which  are  alleged  is 
definite  enough.  In  Addicks  v.  Addicks, 
1  Marv.  338,  41  Aa  78,  the  court  held  that  if 
the  year  was  named  that  It  was  sufficiently 
definite.  Black  v.  Black,  26  N.  J.  Eq.  431; 
Bishop  on  Marriage,  Divorce  and  Separation, 
|  1340. 

RICE,  J.  Mr.  Helsel,  in  filing  the  further 
answer,  you  do  not  mean  that  that  answer 
supplements  so  much  of  the  other  answer 
as  It  stands  now? 

Mr.  Helsel:   Yes,  sir. 

RICE,  J.  There  is  an  answer  filed.  Does 
this  take  the  place  of  the  old  answer? 

Mr.  Helsel:  No,  sir;  this  supplements 
the  old  answer.  It  is  an  additional,  further 
answer.  I  am  not  filing  it  as  a  substitute 
for,  or  an  amendment  to  the  old  answer, 
but  as  an  additional  answer. 

BOYCE,  J.  Your  purpose  Is  that  this  pro- 
posed additional  answer  shall  supplement  the 
original  answer? 

Mr.  Helsel:   Yes,  sir. 

BOYCE,  J.  (delivering  the  opinion  of  the 
court).  This  is  a  second  application  by 
Madeleine  Du  Pont  Bancroft,  one  of  the  de- 
fendants, made  within  a  week,  to  file  an 
additional  answer  to  plaintiff's  petition  for 
divorce,  alleging  misconduct  of  the  plaintiff 
by  way  of  recrimination.  The  first  applica- 
tion was  refused  by  the  court  because  of 
Insufficiency  of  particularity.  The  present 
application  is  opposed  for  like  reason. 

We  have  had  very  little  time  to  consider 
the  questions  raised  because  the  commis- 
sioner appointed  to  take  testimony  in  Ger- 
many has  made  all  arrangements  to  sail  in 
a  few  hours. 

Before  reaching  our  conclusion,  the  court 
inquires  of  you,  Mr.  Helsel,  whether  the 
new  matters  averred  by  your  client  have 
only  to  come  to  her  and  your  knowledge 
very  recently,  and  since  you  sought  to  file 
the  first  additional  answer,  which  was  re- 
fused by  the  court 


Mr.  Helsel:  They  came  to  my  knowledge 
for  the  first  time  on  Friday  of  last  week, 
the  10th  Instant 

BOXCE,  J.  Have  the  averments  been 
made  as  fully  and  with  all  the  particularity 
you  are  able  to  do  at  this  time? 

Mr.  Helsel:   They  have. 

BOYCE,  J.  [11]  The  court  is  clear  that 
good  practice  in  matters  of  this  character 
requires  that  before  leave  should  be  granted 
to  file  an  additional  answer  it  should  be 
averred,  being  duly  verified,  that  the  new 
matters  set  forth  have  come  to  the  knowl- 
edge of  the  party  alleging  them  very  recently 
and  since  tbe  filing  of  the  original  answer, 
and  that  the  delay  in  presenting  the  same 
to  the  court  was  not  due  to  any  want  of 
diligence  before  or  since  the  filing  of  the 
original  answer  or  for  the  purpose  of  hinder- 
ing or  delaying  the  final  hearing  and  deter- 
mination of  the  case. 

Iiv  view  of  the  fact  that  the  commissioner 
is  about  to  sail  for  Germany,  and  the  an- 
swers made  by  Mr.  Helsel  to  our  inquiries, 
and  in  the  absence  of  any  settled  practice, 
the  question  whether  we  should  entertain 
the  present  application,  belated,  as  it  is,  is 
one  which  appeals  to  our  discretion.  Under 
all  the  circumstances  we  think  it  should  be 
entertained.  And  after  a  hurried  considera- 
tion of  tbe  sufficiency  of  the  averments, 
other  matters  in  court  engaging  our  atten- 
tion at  the  same  time,  we  think  the  aver- 
ments are  sufficient 

Leave  is  granted  to  file  the  additional  an- 
swer. 

Before  PENNEWILL,  a  J.,  and  CONRAD 
and  WOOLLEY,  JJ. 

Upon  the  application  of  defendant's  coun- 
sel, and  without  objection,  the  court  made 
an  order  that  15  days'  notice  be  given  to 
counsel  for  defendant  of  the  time  of  taking 
testimony  by  the  plaintiff  in  Germany,  or 
any  foreign  country,  and  that  10  days'  notice 
be  given  of  the  taking  of  such  testimony  in 
the  United  States. 

Mr.  Kurtz,  the  commissioner,  made  re- 
turn, reporting  that  under  the  law  of  Ger- 
many he  was  not  permitted  to  take  the  tes- 
timony of  German  witnesses,  as  that  pre- 
rogative belonged  exclusively  to  the  German 
courts.  The  only  testimony  obtained  by  the 
commissioner  was  taken  outside  of  his  com- 
mission, in  the  form  of  an  affidavit  of  one 
witness  submitted  by  counsel  for  Madeleine 
Du  Pont  Bancroft  regarding  which  the  said 
attorney  had  the  witness  voluntarily  submit 
herself  to  cross-examination  by  the  attor- 
ney for  the  plaintiff,  in  reference  to  the 
statements  in  said  afildavit  That  examina- 
tion took  place  in  tbe  office  of  the  United  ■ 
States  consul  in  Munich,  Germany. 

The  commissioner's  report  showed  that 
said  affidavit  was  not  filed  in  court  but  was 
delivered  to  counsel  for  the  defendants, 
which  was  subsequently  nsed  In  the  trial  for 
the  purpose  of  laying  ground  for  contradlc- 
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tlon  «f  said  witness  when  called  to  the  stand 
to  testify. 

The  case  came  on  for  trial  at  the  Novem- 
ber term,  1911,  before  PENNEWILL,  C.  J, 
and  CONRAD  and  WOOLLEY,  JJ.  Charles 
T.  Terry,  of  the  New  York  bar,  and  Paxson 
Deeter,  of  the  Philadelphia  bar,  were  admit- 
ted pro  hac  vice  as  additional  counsel  for 
the  plaintiff  and  the  defendants,  respectively. 

Counsel  for  plaintiff  offered  in  evidence,  as 
tending  to  prove  a  confession  of  adultery,  a 
letter  written  by  the  defendant  Madeleine 
Du  Pont  Bancroft  to  her  sister-in-law.  This 
was  objected  to  by  counsel  for  defendants, 
who  contended  that  any  admission  of  the  de- 
fendants of  adultery  was  inadmissible  under 
the  divorce  statute  of  1907. 

PENNEWILL,  C.  J.  We  understand  the 
offer  of  this  letter  is  to  support  the  charge 
of  adultery. 

Mr.  Terry:  Precisely.  That  is  all  that  it 
is  offered  for  at  this  time. 

PENNEWILL,  C.  J.  [12]  That  is  the  ques- 
tion that  is  now  before  the  court  The  court 
think  that  section  20  of  chapter  221,  volume 
24,  Laws  of  Delaware,  entitled  "An  act  re- 
lating to  annulment  of  marriage  and  di- 
vorce," means,  when  reasonably  construed, 
not  that  confessions  shall  be  excluded  in  the 
trial  of  a  case,  but  rather  that  the  decree 
shall  not  be  made  unless  there  is  other  evi- 
dence establishing  the  cause.  In  other 
words,  it  defines  the  probative  evidence  of 
confessions.  The  manifest  purpose  of  the 
act  is  that  divorces  should  not  be  granted 
through  collusion  of  the  parties,  and  it  was 
to  prevent  that,  we  take  it,  that  the  act  was 
passed,  that  particular  section  of  the  act 

We  overrule  the  objection. 

Counsel  for  defendants  further  contended 
that  the  statute  meant  that  the  confession 
could  not  be  admitted  until  the  case  Is  es- 
tablished by  other  affirmative  proof. 

PENNEWILL,  C.  J.  In  reply  to  that  sug- 
gestion, Mr.  Deeter,  the  court  feel  that  there 
has  been  Introduced  some  evidence — we  do 
not  undertake  to  say  what  its  value  or  effect 
may  be— tending  to  establish  the  charge.  We 
do  not  think  it  would  be  competent  for  us 
at  any  particular  stage  of  the  case  to  deter- 
mine whether  there  has  been  sufficient  evi- 
dence to  establish  it  or  not  So  that  we  still 
think  it  Is  admissible. 

In  the  course  of  the  trial  letters  and  oth- 
er admissions  of  the  wife  and  her  alleged 
paramour,  tending  to  show  the  paternity  of 
the  child,  were  admitted  against  objection, 
in  proof  of  adultery  of  the  wife,  but  sub- 
ject to  the  further  consideration  of  the  court 
as  to  whether  they  may  be  considered  In 
support  of  the  issue  of  the  illegitimacy  of 
the  infant  defendant  The  opinion  of  the 
court  was  as  follows: 

PENNEWILL,  C.  J.  [18]  We  have  con- 
sidered the  objections  made  by  counsel  for 
the  defendants  to  the  admissibility  of  the 
letters  offered  in  evidence  by  the  plaintiff,  as 


well  as  the  arguments  of  counsel  for  re- 
spective parties  thereon,  and  have  reached 
the  conclusion  that  inasmuch  as  the  evidence 
offered  tends  to  prove  the  issue  of  adultery 
as  well  as  the  issue  of  the  illegitimacy  of 
the  infant  defendant  it  cannot  be  excluded. 

The  court  has  already  decided  in  this  case 
that  while  a  decree  of  divorce  cannot  be 
granted  upon  the  admissions  or  confessions 
of  the  wife  alone,  such  testimony  is  never- 
theless admissible,  and  may  be  considered  by 
the  court,  If  the  cause  is  shown  by  affirma- 
tive proof  aside  from  such  admissions  or 
confessions.  Such  being  the  case,  and  it  be- 
ing admitted  by  counsel  on  both  sides  that 
the  letters  offered  in  evidence  tend  to  prove 
the  issue  of  adultery,  we  are  clearly  of  the 
opinion  .that  they  cannot  be  excluded  on  the 
ground  that  they  also  tend  to  prove  the  is- 
sue of  the  child's  illegitimacy,  it  being  Im- 
possible to  separate  that  which  tends  to 
prove  one  issue  from  that  which  tends  to 
prove  the  other. 

And  it  occurs  to  us  now  that  there  is  an- 
other reason  why  the  court  may  not  refuse 
the  admission  of  said  letters,  which  is  this: 

[14]  We  understand  this  to  be  admitted  by 
counsel  for  the  defendants,  and  such  is  we 
think  the  law,  that  evidence  may  be  admit- 
ted to  show  the  fact  of  nonaccess  on  the 
part  of  the  husband  with  the  wife  during 
the  period  of  gestation.  It  has  been  testi- 
fied by  medical  witnesses  in  behalf  of  the 
plaintiff  that  there  could  have  been  no  such 
access  as  would  make  It  possible  for  the 
plaintiff  to  be  the  father  of  the  child  whose 
legitimacy  is  in  dispute.  We  also  have  the 
statement  of  counsel  for  the  defendant  they 
propose  by  their  testimony  to  controvert 
such  evidence,  and  by  medical  testimony  show- 
that  there  was  such  access,  taking  to  be  true 
the  undisputed  date  at  which  access  began. 

It  is  true,  therefore,  that  the  fact  of  ac- 
cess is  in  dispute  and  contested,  and  we  are 
not  now  prepared  to  hold  that  the  plaintiff 
may  not  establish  his  claim  of  nonaccess  by 
testimony  other  than  that  of  expert  medical 
testimony. 

We  will  admit  in  evidence  in  support  of 
the  issue  of  adultery  the  letters  offered,  and 
determine  later  whether  they  shall  be  consid- 
ered by  the  court  in  proof  of  the  issue  of 
illegitimacy.  Whether  they  are,  or  are  not 
legally  admissible  in  support  of  the  latter  is- 
sue may  be  more  apparent  in  the  further 
development  of  the  case;  and  In  the  mean- 
time we  will  be  able  to  examine  with  more 
care  than  Is  now  possible  the  authorities 
which  have  been  just  cited,  and  possibly  ar- 
rive at  a  more  satisfactory  determination 
of  the  Important  questions  that  have  now 
been  raised  for  the  first  time  In  this  state, 
and  apply  the  same  to  the  decision  of  this 
case. 

The  objection  is  overruled. 

There  was  much  oral  testimony  Introduced, 
showing  physical  facts  and  circumstances 
tending  to  prove  both  adultery  on  the  part 
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of  the  defendant  and  the  Illegitimacy  of 
her  child.  The  court  reserved  Its  decision 
until  the  March  term,  1912,  when  the  fol- 
lowing opinion  was  announced: 

PENNEWD1L,  0.  J.  (delivering  the  opin- 
ion of  the  court).  The  court  are  prepared 
to  announce  their  decision  in  the  above  stat- 
ed case. 

After  a  very  careful,  thorough  and  serious 
examination  and  consideration  of  the  argu- 
ments, the  evidence  and  the  law,  we  have 
reached  the  following  conclusions,  viz.: 

1.  That  a  decree  nisi  should  be  entered, 
divorcing  the  plaintiff  and  defendant  wife 
from  the  bonds  of  matrimony  heretofore  ex- 
isting between  them.  The  court  are  satisfied 
that  the  cause  for  divorce  was  shown  by 
affirmative  proof  aside  from  any  admissions 
on  the  part  of  the  defendant 

2.  That  the  exclusive  custody  and  con- 
trol of  the  child,  John  Bancroft,  should  be 
awarded  to  the  plaintiff. 

3.  That  a  decree  should  be  entered  estab- 
lishing the  illegitimacy  of  Max  Hlebler,  Jr., 
the  infant  defendant 

In  reaching  this  conclusion  we  have  not 
regarded  the  letters  or  other  admissions  of 
the  defendant  wife  or  Max  Hlebler,  which 
were  received  in  evidence  to  be  thereafter 
considered,  or  disregarded,  by  the  court  In 
arriving  at  their  Judgment 


PIEBCE  v.  COLE. 

(Supreme  Judicial  Court  of  Maine.     Dec.  23, 
1912.) 

X.  Fraud  (|  9*)  —  Actionable  Fraud  —  Ele- 
ments. 

A  plaintiff  suing  for  fraud  must  show  that 
the  false  representation  was  intentionally  made 
by  defendant  with  intent  that  plaintiff  should 
act  on  it  or  so  as  to  naturally  induce  him  to 
act  on  it:  that  the  representation  was  false, 
and  was  known  to  defendant  to  be  false,  or 
made  as  a  fact  of  his  own  knowledge ;  that  the 
representation  was  an  expression  of  a  past  or 
existing  fact  and  not  of  opinion:  that  it  was 
material;  and  that  plaintiff  relied  on  it  and 
was  deceived,  and  thereby '  Induced  to  act  to 
his  damage. 

[Ed.  Note. — For  other  cases,  see  Fraud,  Cent 
Dig.  |  8;   Dec  Dig.  |  9.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3,  pp.  2943-2964;   voL  8,  p.  7666.] 

2.  Appeal  and  Error  (|  1050*) — Erroneous 
Admission  or  Evidence— Harmless  Ebbob. 
Where,  in  an  action  for  deceit  in  the  sale 
of  a  farm,  based  on  the  vendor's  fraudulent 
representations  that  the  farm  had  produced  30 
tons  of  hay  for  several  years  past,  there  was 
evidence  that  two  years  before  the  sale  the 
vendor  had  listed  his  farm  for  sale,  and  had  on 
a  blank  prepared  for  the  purpose  stated  that  30 
tons  of  hay  were  cut  and  that  the  agent  prepar- 
ing an  advertisement  used  the  expression  "30 
tons  of  good  English  hay  cut  in  smooth  fields," 
and  that  the  vendor  had  had  nothing  to  do 
with  tiie  advertisement  which  did  not  come  to 
the  attention  of  the  purchaser  until  after  the 
purchase,  the  error  In  permitting  the  agent  to 
testify  as  to  his  reason  for  phrasing  the  ad- 
vertisement the  way  he  did  by  stating  that  it 


was  necessary  to  make  a  little  variety  in  ad- 
vertising was  harmless. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  4153-4160,  4166;  Dec 
Dig.  |1050.»] 

3.  Fbaud  (I  52*)— Evidence— Admissibility. 

In  an  action  for  deceit  in  the  sale  of  a 
farm,  evidence  of  an  admission  by  defendant 
that  he  had  set  a  dishonest  trap  for  a  third 
person   with   reference   to   a   sale    of  personal 

Property  which  plaintiff  thereafter  bought  was 
ladmissible. 

[Ed.  Note. — For  other  cases,  see  Fraud,  Cent 
Dig.  |  48;   Dec  Dig.  |  52.*] 

4.  Evidence  (§  106*)  —  Character  of  De- 
fendant— Admissibility. 

In  an  action  for  deceit  evidence  of  charac- 
ter of  defendant  is  inadmissible. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  H  177-187;   Dec  Dig.  f  106.*] 

5.  Evidence  (I  106*)— Character  of  Party 
— General  Reputation. 

Where  evidence  of  character  is  admissible, 
it  must  be  shown  by  general  reputation,  and  not 
by  specific  acts,  though  proof  thereof  may  come 
by  way  of  admissions. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  ||  177-187;    Dec  Dig.  f  106.*] 

On  Motion  and  Exceptions  from  Supreme 
Judicial  Court  Kennebec  County,  at  Law. 

Action  by  George  A  Pierce  against  Charles 
J.  Cole.  There  was  a  verdict  for  plaintiff, 
and  defendant  brings  exceptions,  and  moves 
for  a  new  trial.    Exceptions  sustained. 

Argued  before  SAVAGE,  BIRD,  HALEY, 
and  HANSON,  JJ. 

Williamson,  Burleigh  &  McLean,  of  Au- 
gusta, for  plaintiff.  George  W.  Heselton,  of 
Gardiner,  for  defendant 

SAVAGE,  J.  Action  for  deceit  In  the  sale 
of  a  farm  In  1907.  The  particular  misrep- 
resentation alleged  is  "that  said  farm  for 
several  years  then  last  past  had  produced 
and  cut  thirty  tons  of  hay  In  each  year," 
which  representation  it  Is '  alleged  was  un- 
true. The  plaintiff  testified  that  the  defend- 
ant said  that  the  farm  "was  cutting  30  tons 
of  hay,"  and  particularly  of  that  year,  1907. 
"He  showed  me  the  hay  In  the  barn  there, 
and  told  me  there  was  30  tons.  He  said 
that  it  was  all  that  year's  hay." 

The  defendant  denies  making  any  repre- 
sentation about  the  quantity  of  hay  cut  ex- 
cept that  at  the  interviews  in  the  barn,  being 
asked  by  the  plaintiff  bow  much  hay  he 
thought  there  was  In  the  barn,  be  replied: 
"I  don't  know.  You  must  Judge  for  yourself. 
I  think  there  Is  about  30  tons."  He  does 
not  deny  that  he  said  the  hay  in  the  barn 
was  cut  that  year.  In  fact  it  is  his  claim 
that  the  farm  did  cut  substantially  30  tons 
of  hay  that  year,  and  had  done  so  for  the 
preceding  years,  or,  If  not  that  he  had  rea- 
son to  believe,  and  did  believe  so,  that  what- 
ever representations  he  made  he  made  In 
good  faith,  and  without  an  Intention  to  de- 
ceive. The  verdict  being  for  the  plaintiff, 
the  case  comes  up  on  the  defendant's  excep- 
tions and  motion  for  a  new  trial. 


•For  other  eaaea  Me  tame  topic  and  lection  NUMBER  In  Dee.  Dig.  &  Am.  Dig.  Kay-No.  Serlei  ft  Ron'r  Indexes 


Digitized  by 


Google 


568 


85  ATLANTIC  REPORTER 


CM* 


[1]  Several  of  the  exceptions  relate  to  one 
subject-matter,  and  may  be  considered  to- 
gether. To  the  question,  "Were  all  the  rep- 
resentations you  made  to  the  plaintiff  made 
In  good  faith?"  the  answer  was  excluded  on 
the  ground  that  it  was  Immaterial.  The 
presiding  justice  declined  to  Instruct  the  jury 
us  requested  by  the  defendant  that  the  plain- 
tiff, to  prove  bis  case,  must  show  "that  the 
defendant  intentionally  made  false  represen- 
tations of  the  amount  of  hay  cut  on  his 
farm ;  that  the  defendant  knew  that  the 
representations  regarding  the  hay  were  false, 
or  so  recklessly  made  them  as  a  fact,  with- 
out regard  to  their  truth  or  falsity,  when 
he  was  able  to  ascertain  their  truth  or  fal- 
sity; that  If  the.  statements  which  the  de- 
fendant made  regarding  the  hay  were  based 
upon  honest  beliefs  that  they  were  true,  and 
not  recklessly  made  by  him  as  a  fact  when 
the  truth  could  have  been  ascertained,  and 
he  did  not  in  making  these  statements  Intend 
to  deceive,  the  action  cannot  be  maintained, 
so,  if  the  defendant  did  not  know  that  the 
statements  were  false,  or  did  not  recklessly 
state  a  larger  amount  when  he  could  readily 
have  ascertained  the  actual  amount,  but  gave 
the  plaintiff  his  best  judgment  without  In- 
tent to  deceive,  So,  also,  unless  the  plaintiff 
shows  that  there  was  an  Intent  on  the  part 
of  the  defendant  to  deceive  the  plaintiff  con- 
cerning some  material  fact  by  representation 
made  with  a  knowledge  of  the  falsity  of  this 
fact,  or  made  recklessly  without  regard  to 
the  truth  or  falsity  of  the  fact" 

The  presiding  justice,  instead  of  giving  the 
jury  the  requested  Instructions,  instructed 
them  as.  follows:  "If  one  person  makes  a 
statement  of  a  positive  fact,  the  truth  of 
which  can  be  ascertained,  as  of  his  own 
knowledge,  and  that  statement  is  untrue,  and 
he  has  made  that  statement  for  the  purpose 
of  Inducing  another  party  to  act  upon  it,  and 
the  other  party  relying  upon  the  statement, 
being  Induced  by  the  statement,  and  without 
knowledge  of  Its  falsity  on  his  own  part, 
does  act  upon  such  statement  to  his  dam- 
age, then  such  statement  Is  such  a  misrep- 
resentation as  will  sustain  an  action  of  de- 
ceit, *  *  *  and  it  Is  not  necessary  that 
the  false  statement  should  be  made  with  a 
fraudulent  purpose  and  with  Intention  on  his 
part  to  cheat  or  defraud."  This  statement 
omits  to  say  that  the  representation  must 
be  concerning  a  material  fact,  and  that  It 
must  be  the  representation  of  a  fact,  and  not 
the  expression  of  an  opinion,  but  these  are 
covered  elsewhere  In  the  charge. 

The  defendant  urgently  contends  that  the 
requests  do,  and  that  the  charge  does  not, 
correctly  state  the  fundamental  requisites  of 
proof  in  an  action  of  deceit  We  must  hold 
otherwise.  The  law  In  this  state  has  been 
stated,  affirmed,  and  reaffirmed  several  times 
of  late,  and  must,  now  be  regarded  as  settled. 
The  full  rule  of  proof,  as  was  said  In  Hotch- 
klss  v.  Coal  ft  Iron  Co.,  108  Me.  34,  41,  78 
AtL  1108,  Is  that  the  plaintiff  must  show 


that  the  representations  were  Intentionally 
made  with  the  intent  that  he  should  act  up- 
on them,  or  In  such  manner  as  would  nat- 
urally Induce  him  to  act  upon  them;  that 
they  were  false,  and  were  known  to  the  de- 
fendant to  be  false,  or,  being  of  matters 
susceptible  of  knowledge,  were  made  as  of 
a  fact  of  his  own  knowledge ;  that  they  were 
expressions  of  past  or  existing  facts,  and  not 
expressions  of  opinion;  that  they  were  ma- 
terial; and  that  he  relied  upon  them,  was 
deceived,  was  thereby  Induced  to  act  and 
was  thereby  damaged.  Braley  v.  Powers,  92 
Me.  203,  42  AtL  362;  Atlas  Shoe  Co.  ▼. 
Bechard,  102  Me.  197,  66  AtL  390,  10  I*  R. 
A.  (N.  S.)  245 ;  Goodwin  v.  FaU,  102  Me.  353, 
66  AtL  727;  Eastern  Trust  &  Banking  Co. 
v.  Cunningham,  103  Me.  455,  70  Ati.  17.  See, 
also,  Litchfield  v.  Hutchinson,  117  Mass.  196. 
In  the  latter  case  the  court  said:  "If  be 
states,  as  of  his  own  knowledge,  material 
facts  susceptible  of  knowledge,  which  are 
false,  it  is  a  fraud  which  renders  him  li- 
able to  the  party  who  relies  and  acts  upon 
the  statement  as  true,  and  It  Is  no  defense 
that  he  believed  the  facts  to  be  true.  The 
falsity  and  fraud  consist  In  representing  that 
he  knows  the  facts  to  be  true  of  bis  own 
knowledge,  when  he  has  no  such  knowledge." 
Therein  Is  the  deceit 

It  Is  true  that  the  defendant  In  his  re- 
quests states  conditions  which  are  themselves 
evidence  of  deceit  but  he  omits  the  more 
comprehensive  condition,  correctly  given  in 
the  charge,  of  representations  of  matters  sus- 
ceptible of  knowledge,  made  as  of  a  fact  of 
the  defendant's  own  knowledge,  and  shown 
to  be  untrue.  The  defendant  can  take  noth- 
ing by  these  exceptions. 

[2]  In  1905  the  defendant  had  bis  farm 
listed  for  sale  In  a  "Farm  Agency,"  the  one 
by  whose  means  the  sale  was  ultimately  ef- 
fected. At  that  time,  upon  a  blank  pre- 
pared for  that  purpose,  to  the  question,  "How 
many  tons  of  hay  are  cut?"  he  answered, 
"Thirty."  The  agent  prepared  an  advertise- 
ment of  the  farm,  in  which  he  used  the  ex- 
pression: "Thirty  tons  of  good  English  nay 
cut  In  smooth  fields."  It  Is  not  shown  that 
the  defendant  had  anything  to  do  with  the 
preparation  or  phrasing  of  the  advertise- 
ment, and  it  never  came  to  the  attention  of 
the  plaintiff  until  after  he  had  bought  the 
farm.  The  agent  who  prepared  the  adver- 
tisement was  called  by  the  defendant  aa  a 
witness.  On  cross-examination  he  was  asked 
with  reference  to  the  advertisement:  "Can 
you  tell  or  recollect  why  there  was  any  rea- 
son for  putting  it  Just  that  way,  Thirty  tons 
of  good  English  hay  cut  from  smooth  fields,* 
Instead  of  saying  'cuts  good  English  hay  7*  " 
Against  the  objection  of  the  defendant  the 
witness  was  permitted  to  answer:  "We  have 
to  make  a  little  variety  In  advertising.  Can't 
use  the  same  language  in  our  advertise- 
ments." 

Inasmuch  as  it  appears  that  toe  advertise- 
ment had  nothing  to  do  with  the  trade,  and 
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does  not  appear  that  the  defendant  person- 
ally had  anything  to  do  with  the  expression 
in  the  advertisement,  the  evidence  was  Im- 
material for  all  purposes  except  to  impeach 
the  witness.  And  as  to  that  it  did  not  con- 
tradict anything  that  the  witness  had  testi- 
fied to,  nor,  so  far  as  we  can  see.  Impeach 
him  otherwise.  We  think  the  evidence  was 
not  admissible,  bnt  we  also  think  that  it  was 
harmless.  And  for  that  reason  the  exception 
must  be  overruled.  Hovey  v.  Bobson,  55  Me. 
256;   Powers  v.  Mitchell,  77  Me.  361. 

[S]  Besides  the  farm,  the  plaintiff  purchas- 
ed of  the  defendant  live  stock,  farming  ma- 
chinery, implements,  and  tools,  of  which  a 
list  was  attached  to  the  contract  of  sale  of 
the  farm.  The  price  of  the  farm  was  $3,200, 
of  the  personal  property  $900.  The  plaintiff 
testified  that  after  the  trade  he  had  some 
talk  with  the  defendant  about  a  shortage 
of  the  small  tools.  He  then  testified  in  an- 
swer to  questions  as  follows:  "Q.  In  con- 
nection with  that  talk,  did  he  make  any 
general  statement  to  you  about  the  whole 
transaction?  A.  Yes,  sir.  Q.  What  did  he 
say  to  you?  A.  I  asked  him  what  represent- 
ed the  twenty*  on  my  list  He  says,  'Plows, 
cultivators,  bars,  rollers'— {witness  interrupt- 
ed) Q.  Did  he  make  any  statement  to  you? 
A.  Yes,  sir.  Q.  About  this  whole  transac- 
tion, selling  the  farm  and  everything?  A. 
Yes,  sir.  Q.  What  was  it?  A.  I  asked  him, 
and  he  said  it  represented  (objection,  as  not 
responsive)  the  roller.  I  said,  'Mr.  Cole,  that 
roller  is  not  on  the  list'  He  said,  That  is 
your  roller,'  and  I  says,  'Very  well,  that 
is  your  idea.'  He  said,  'The  trap  was  not  set 
for  you.  It  was  set  for  the  other  fellow.' " 
The  admissibility  of  this  statement  being 
challenged,  the  presiding  Justice  ruled  that 
it  was  admissible,  allowed  it  to  stand,  and 
allowed  an  exception.  The  defendant  denies 
having  made  the  statement 

The  previous  testimony  of  the  witness,  in 
response  to  leading  questions  that  the  state- 
ment related  to  "the  whole  transaction,  sell- 
ing the  farm  and  everything,"  obviously  made 
it  impossible  to  object  successfully  to  the 
statement  until  after  the  witness  had  stated 
it  Then  the  point  was  made  that  It  did 
not  relate  to  the  farm.  Plaintiff's  counsel 
contended  that  that  was  for  the  Jury  to  de- 
cide, and  the  presiding  Justice  so  ruled 

[4,  (]  But  we  think  that  the  entire  con- 
versation, not  only  did  not  show  that  the 
statement  objected  to  related  to  "selling  the 
farm,"  bnt  it  showed  clearly  that  it  did  not 
relate  to  "selling  the  farm."  If  true,  it  did 
not  show  that  the  defendant  had  a  purpose 
of  cheating  the  plaintiff  in  regard  to  the 
hay.  Regarded  as  an  admission,  it  was  an 
admission  only  of.  a  trap  set  for  some  other 
"fellow,"  but  not  for  the  defendant  And 
that,  too,  as  the  context  shows,  concerning 
something  else  than  the  sale  of  the  farm. 
Giving  it  the  utmost  probative  force  that 


can  be  claimed  for  it,  It  showed  that  in  a 
specific  Instance  the  defendant  "set  a  trap" 
for  another  person,  and,  it  may  be  inferred, 
a  dishonest  trap.  The  statement  may  have 
been  some  evidence  of  character.  But  evi- 
dence of  character  is  not  admissible  in  a 
civil  action  of  this  kind.  And,  when  evi- 
dence of  character  is  admissible,  it  is  to  be 
shown  by  general  reputation,  and  not  by 
specific  acts,  l  Greenleaf  on  Evidence,  f 
66;  2  Greenleaf  on  Evidence,  {  269;  1  Wig- 
more  on  Evidence,  f  64;  Potter  v.  Webb,  6 
Me.  (6  Greenl.)  14;  Thayer  v.  Boyle,  30  Me. 
475.  Nor  is  the  evidence  any  more  admis- 
sible because  it  comes  in  the  form  of  an  ad- 
mission than  It  would  be  otherwise.  It  may 
be  noticed  that  when,  later  in  the  trial,  the 
plaintiff  offered  to  show  the  same  statement 
by  another  witness,  the  presiding  justice, 
having  had  farther  opportunity  to  consider 
it  said,  "I  do  not  think  it  was  quite  con- 
nected the  way  it  was  put  in  before,"  and 
excluded  the  evidence. 

We  think  the  evidence  was  inadmissible.  ' 
It  should  have  been  excluded,  or,  If  it  was 
let  In  through  a  misunderstanding  of  its 
scope,  it  should  have  been  stricken  from  the 
record,  and  the  Jury  instructed  to  disregard 
it,  which  was  not  done.  The  evidence  was 
not  only  inadmissible,  but  it  was  calculated 
to  be  'mischievous,  and  extremely  prejudicial 
to  the  defendant  This  exception  must  be 
sustained.  The  remaining  exceptions  and 
the  motion  for  a  new  trial  need  not  be  con- 
sidered 

Exceptions  sustained. 


GAMRAT  v.  WORUMBO  MEG.  00. 

(Supreme  Judicial  Court  of  Maine.    Dec  26, 
1912.) 

Masteb  and   Servant   (J  154*) — Injukt  to 
Skbvant  —  Nequgbkcb  —  Failure  to  Ih- 

STBUCT. 

Where  a  woolen  mill  employe  when  in- 
jured by  his  hand  being  caught  between  the 
rollers  of  a  washing  machine  was  18  years  old, 
bad  been  in  this  country  three  years,  and  had 
worked  in  various  mills  and  become  familiar 
with  machinery,  and  where  he  had  assisted  at 
least  twice,  at  the  machine  in  question,  he  was 
chargeable  with  knowledge  of  the  danger  though 
this  was  not  his  regular  work,  and  his  employer 
was  not  negligent  in  failing  to  instruct  him 
thereon. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Pig.  If  308,  309;  Dec.  Dig.  f 
154.*] 

Exceptions  from  Supreme  Judicial  Court 
Androscoggin  County,  at  Law. 

Action  by  John  Gamrat  against  the  Wor- 
umbo  Manufacturing  Company.  Judgment  of 
nonsuit  and  plaintiff  excepts.  Exceptions 
overruled. 

Argued  before  WHITEHOUSB,  O.  J.,  and 
SAVAGE,  KING,  and  HALEY,  JJ. 

Getchell  ft  Hosmer,  of  Lewiston,  for  plain- 
tiff. McGillicuddy  &  Morey,  of  Lewiston, 
for  defendant 
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HALEY,  J.  This  la  an  action  on  the  case, 
in  which  the  plaintiff,  a  minor,  seeks  to  re- 
cover damages  of  the  defendant  for  an  inju- 
ry that  the  plaintiff  claims  he  sustained  by 
reason  of  his  hand  being  caught  between 
two  rollers  in  a  washing  machine  which  the 
plaintiff  was  assisting  another  workman  in 
preparing  to  start  up  in  the  defendant's  fac- 
tory. The  accident  took  place  on  the  18th 
day  of  December,  1911;  the  plaintiff  being  at 
that  time  18  years  of  age  and  having  been 
in  this  country  3  years. 

When  the  plaintiff  first  came  to  this  coun- 
try, he  worked  one  year  and  eight  months  in 
the  cardroom  of  the  defendant,  putting  wool 
in  the  carding  machine.  He  then  went  to 
Connecticut,  and  worked  eight  months  In  a 
scissors  factory,  sharpening  scissors  on  a 
grindstone.  He  then  worked  six  months  in 
a  plush  mill  at  Bridgeport  He  then  return- 
ed to  Lisbon  Falls,  Me.,  and  went  to  work  for 
the  defendant  In  the  finishing  room,  and  had 
been  so  employed  about  two  weeks  at  the 
time  of  the  accident 

He  had,  before  the  day  of  the  accident 
been  called  by  a  man  operating  the  machine 
known  as  the  washer  to  assist  him  in  what 
is  known  as  the  threading  machine;  the 
plaintiff  says  three  times,  the  workman  said 
four  to  six  times. 

The  machine  upon  which  the  plaintiff  was 
Injured  consisted,  in  part,  of  two  sets  of  roll- 
ers. The  work  the  plaintiff  was  engaged  In 
when  Injured  was  in  placing  a  piece  of 
cloth  so  it  would  roll  through  a  second  set 
of  rollers.  The  first  set  of  rollers  were 
about  half  an  inch  apart  when  the  cloth  was 
put  through,  which  evidently,  when  the  ma- 
chine was  running,  dropped  together.  A 
few  feet  from  the  first  rollers  was  another 
set  of  rollers  about  six  or  eight  Inches  in 
diameter ;  one  being  of  copper  and  one  cover- 
ed with  hard  rubber.  The  cloth  run  from  the 
first  set  of  rollers  to  the  second  set  and  in 
order  to  thread  it  or  place  the  cloth  so  that 
it  would  run  through  the  rollers,  It  was 
necessary  for  the  workman  to  stand  back  of 
the  second  rollers,  facing  the  first  rollers, 
and  reach  over  the  second  rollers  and  hold 
the  cloth  close  to  the  rollers,  when  the  ma- 
chinery was  started,  and  allow  the  cloth  to 
roll  through,  so  that  it  could  be  taken  up 
over  another  roller  some  few  feet  higher, 
and  It  was  while  placing  the  cloth  in  posi- 
tion to  run  through  the  second  rollers  that 
the  accident  happened.  The  plaintiff  testi- 
fied that  the  first  time  he  attempted  to  put 
the  cloth  through  the  second  set  of  rollers 
he  did  not  succeed,  and  that  another  work- 
man finished  the  job,  and  the  man  operating 
the  machine  made  some  talk  to  him  about  his 
being  stupid.  The  day  of  the  accident  the 
plaintiff  was  called  to  assist  the  workman  in 
placing  the  cloth  between  the  rollers,  as 
above  stated,  and  told  to  step  in  and  put 
the  cloth  through  the  second  set  of  rollers. 
He  did  so  by  standing  facing  the  rollers  and 
reaching  over,  holding  the  cloth  some  five 


or  six  Inches  from  the  end,  with  the  ends 
close  to  the  rollers.  The  man  operating  the 
machine,  in  plain  sight  of  the  plaintiff,  asked 
him  if  it  was  all  right  and  the  plaintiff 
said  all  right  whereupon  the  man  operating 
the  machine  turned  on  the  power  to  start  the 
cloth  through  the  rollers.  According  to  the 
testimony,  the  rollers  turned  about  one-third 
round,  and  the  plaintiff's  hand  was  drawn 
in  between  the  rollers  so  that  his  fingers 
were  jammed  up  to  the  end  of  his  thumb, 
and  he  was  obliged  to  have  one  of  his  fingers 
amputated.  The  man  operating  the  machine 
testified  that  he  turned  the  power  on  as  usu- 
al, when  the  cloth  was  being  put  through  as 
it  was  at  this  time;  that  is,  he  started  the 
machine  enough  to  carry  the  cloth  through, 
and  then  stopped  it  that  he  saw  the  plain- 
tiff's fingers  as  they  started  to  go  between 
the  rollers,  and  he  stopped  the  machine,  and 
released  the  plaintiff's  hand. 

There  is  no  allegation  in  the  declaration 
or  evidence  in  the  case  that  the  washing  ma- 
chine was  not  a  suitable  and  proper  machine 
for  the  purpose  for  which  it  was  used,  or 
that  the  master  did  not  furnish  a  reasonably 
safe  place  to  perform  the  work  that  the 
plaintiff  was  performing  when  Injured;  bat 
the  action  is  sought  to  be  maintained  because 
the  plaintiff  was  a  minor,  and  inexperienced 
in  the  handling  or  working  of  such  machines 
as  the  washing  machine,  and  because  he  was 
Immature  and  inexperienced,  and  did  not  ap- 
preciate the  danger  of  operating  the  machine, 
and  that  the  defendant  did  not  perform  its 
duty  by  properly  instructing  him  of  the  dan- 
gers of  operating  a  washing  machine,  and, 
in  fact  gave  him  no  instructions  or  warn- 
ings of  the  danger  of  operating  the  machine. 

Did  the  plaintiff  know  and  appreciate  the 
danger  of  the  work  he  was  doing?  It  was  not 
his  regular  work,  but  he  had  seen  the  work 
done  a  few  times,  and  had  assisted  In  thread- 
ing the  machine  at  least  twice.  For  over 
thirty-four  months  he  had  worked  in  facto- 
ries— one  year  and  eight  months  putting  wool 
In  carding  machines,  where  the  wool  was 
drawn  in  as  the  cloth  was,  he  was  threading 
the  washing  machine  with,  was  drawn  in, 
between  the  rolls ;  eight  months  in  a  scissors 
factory,  grinding  scissors,  where  there  must 
have  been  revolving  wheels  and  moving  ma- 
chinery; six  months  weaving  in  a  plush 
mill,  where  there  must  also  have  been  re- 
volving wheels  and  moving  machinery.  He 
then  worked  two  weeks  in  the  defendant's 
factory  among  moving  machinery.  It  would 
seem  that  his  experience  in  the  various  mills 
for  practically  three  years  must  have  taught 
him  the  danger  of  coming  in  contact  with 
revolving  wheels  or  cylinders.  He  would 
have  learned  the  danger  by  observation,  with- 
out instruction.  He  would  have  learned  it 
as  the  child  learns  that  fire  will  burn,  that 
a  fall  will  hurt  or  that  a  sharp  instrument 
will  cut  He  must  have  known  that  U  his 
fingers  got  against  the  cylinders,  they  would 
be  drawn  in  between  them.    He  was  holding 
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a  piece  of  cloth  against  the  cylinders  that  It 
might  be  drawn  In  between  them.  How 
could  he  help,  knowing  that,  If  his  hand  came 
In  contact  with  the  cylinders,  It  would  be 
drawn  In  as  the  cloth  was  drawn  In?  It  la 
true  that  he  testified  he  was  frightened,  but 
was  he?  What  was  there  to  frighten  him? 
He  was  used  to  machinery.  He  bad  seen  the 
same  work  done,  and  knew  that  the  machine 
would  be  started  but  a  few  inches  to  allow 
the  cloth  to  run  through  the  rolls,  and  that, 
when  it  was  caught  between  the  rolls,  he 
could  take  his  hands  off  the  cloth,  and,  if 
he  did,  as  he  might  hare  done,  there  was 
no  danger;  and  if  he  was  afraid  that  his 
hand  would  be  drawn  in,  although  he  need 
not  have  been,  he  knew  the  danger,  and  by 
the  exercise  of  reasonable  care  could  have 
avoided  it  When  his  fellow  servant  asked 
him  If  it  was  all  right  to  start  the  machinery, 
and  he  replied  that  it  was,  he  knew  the  dan- 
ger, and  he  knew  that  his  fellow  servant 
was  about  to  start  the  machinery  that  turned 
the  rollers,  and,  although  he  complains  that 
the  machine  started  quicker  than  It  had  at 
other  tunes,  his  experience  with  machinery 
should  have  told  him  that  the  speed  of  the 
machine  would  necessarily  be  regulated  by 
the  amount  of  power,  that  sometimes  It 
might  start  faster  than  at  other  times,  but 
In  applying  power  enough  to  turn  the  cylin- 
der a  third  round  there  could  be  no  appre- 
ciable difference  In  the  speed  during  the  dif- 
ferent times  it  was  started,  and,  by  the  exer- 
cise of  due  care,  by  allowing  the  cloth  to  run 
through  his  hands,  he  could  have  avoided  all 
danger.  No  instruction  of  the  master  was 
needed  to  Inform  him  of  what  he  must  have 
known.  It  was  not  a  concealed  or  an  un- 
known danger,  but  one  that  was  perfectly 
apparent  to  him.  Mott  v.  Packard,  108  Me. 
247,  80  Atl.  279. 

Nor  do  we  think  the  plaintiff's  age  was 
such  that  he  could  not  appreciate  the  danger 
of  bis  employment  It  seems  incredible  that 
a  young  man,  18  years  old,  with  3  years'  ex- 
perience among  machinery,  was  not  old 
enough  to  appreciate  the  danger  of  coming 
in  contact  with  revolving  cylinders.  It  is 
contrary  to  human  experience  to  think  that 
he  did  not  appreciate  that  danger.  Reason 
and  experience  must  have  taught  him  the 
danger.  Intelligence  and  reason  are  not  de- 
veloped the  instant  one  becomes  of  age. 
From  childhood  to  manhood  they  are  grow- 
ing and  developing.  Reason,  as  well  as  au- 
thority, says  he  was  of  sufficient  age  to  ap- 
preciate the  danger  of  coming  in  contact 
with  machinery  in  operation.  Mott  v.  Pack- 
ard, supra,  and  cases  there  cited. 

As  the  plaintiff  was  of  sufficient  age  to 
appreciate  the  danger  of  the  labor  he  was 
performing  at  the  time  of  the  accident,  if  it 
was  dangerous,  and  his  knowledge  of  the 
working  of  machinery  was  such  that  it  was 
not  an  unknown  or  an  unseen  danger,  the 
conclusion   is   Irresistible  that  the   accident 


was  caused  by  the  contributory  negligence  and 
want  of  due  care  on  the  part  of  the  plain- 
tiff in  not  avoiding  a  danger  known  to  nun, 
and  the  judgment  of  nonsuit  was  properly 
ordered. 
Exceptions  overruled. 


CITY  OF  AUBURN  v.  PAUL, 

(Supreme  Judicial  Court  of  Maine.    Dec.  80, 
19120 

1.  Municipal  Corporations  (J  406*) — Local 
Improvements— Assessment  —  Assessment 
fob  Benefits. 

An  assessment  for  benefits  for  a  local  im- 
provement is  made  under  the  taxing  power  of 
the  Legislature  by  municipal  officers  acting  as 
agents  of  the  state,  and  the  validity  of  the 
assessment  must  be  determined  by  the  rules 
governing  the  validity  of  other  assessments. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  1001,  1002;  Dec. 
Dig.  |  406.*] 

2.  Municipal  Corporations  (|  511*)— Local 
Improvements— Assessments  fob  Benefits 
— Appeal. 

An  appeal  from  an  assessment  for  benefits 
for  the  construction  of  a  local  improvement  is 
not  a  constitutional  right,  but  a  privilege  which 
can  be  granted  by  the  state  alone. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  if  1183,  1184;  Dec 
Dig.  |  511.*] 

3.  Municipal  Corporations  (f  453*)— Local 
Improvements— Assessments  for  Benefits 
—Review — Statutory  Provisions. 

Rev.  St  c  21,  |  6,  authorising  one  dis- 
satisfied with  his  assessment  for  a  local  im- 
provement to  have  the  assessment  determined 
by  arbitration,  and  requiring  the  municipal  offi- 
cers to  nominate  six  residents  of  the  town,  two 
of  whom,  selected  by  the  applicant  with  a  third 
selected  by  the  two,  shall  fix  the  amount,  pro- 
vides for  a  disinterested  board  of  arbitration, 
though  the  interest  of  a  general  taxpayer  does 
not  disqualify,  but  no  other  interest  is  permis- 
sible, and  the  town  must  name  six  citizens  who 
are  not  interested  in  the  benefits  or  assessments 
except  as  general  taxpayers, 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  If  1076-1079;  Dec 
Dig.  |  453.*] 

4.  Municipal  Corporations  (f  408*)— Local 
Improvements  —  Special  Assessments  — 
Statutes— Validity. 

A  statute  authorizing  assessments  for  local 
improvements  according  to  the  benefits  conferred 
on  the  property  fixes  the  standard  of  assessment 
and  designates  the  property  to  be  assessed,  since 
the  burden  must  be  borne  by  the  property  bene- 
fited according  to  benefits  received. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  1005,  1006;  Dec 
Dig.  g  408.*] 

5.  Municipal  Corporations  (J  408*) — Local 
Improvements  —  Special  Assessments  — 
Statutory   Provisions — Construction. 

Rev.  St  c  21,  {  5,  providing  that  when 
any  town  has  completed  a  sewer  the  municipal 
officers  shall  determine  what  parcels  of  land 
are  benefited  thereby,  and  shall  assess  thereon 
such  sum,  not  exceeding  the  benefits,  as  they 
may  deem  just  for  the  cost  of  the  improvement, 
requires  the  municipal  officers  to  determine 
what  parcels  of  land  are  benefited  by  the  sewer 
constructed,  and  to  assess  thereon,  according  to 
the  benefits  received,  such  sums  as  they  deem 
just  and  proportionate,  and  the  assessments 
must  be  according  to  the  benefits  received  by  the 
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parcels  aa  compared  with  those  received  by 
other  parcels,  so  that  the  act  sufficiently  pre- 
scribes how  the  assessment  shall  be  made. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |g  1006,  1006;  Dec. 
Dig.  {  408.*] 

0.  Statutes  (|  238*)— Construction — Strict 

construction. 

The  powers  given  by  a  statute  to  subordi- 
nate local  authorities  are  strictly  construed, 
and  every  reasonable  doubt  as  to  the  existence 
of  a  particular  power  is  resolved  against  its 
existence,  and,  where  two  constructions  may  be 
adopted,  that  construction  limiting  the  powers 
to  such  as  are  necessary  to  carry  out  the  ob- 
jects of  the  act  must  be  adopted. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  |  819;  Dec.  Dig.  f  238.*] 

7.  Taxation  (J  28*)— Legislative  Power— 
Delegation. 

The  Legislature  may  not  delegate  its  legisla- 
tive power  of  taxation  except  to  municipal  cor- 
porations so  far  as  is  necessary  for  their  own 
purposes,  and  in  such  case  the  power  must  be 
expressly  and  distinctly  granted. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  §  60;    Dec.  Dig.  g  28.*] 

8.  Municipal  Corporations  (f  406*) — Local 
Improvements  —  Assessments  —  Officers 
Authorized  to  Make. 

Priv.  &  Sp.  Laws  1003,  c.  137,  as  amended 
by  Priv.  &  Sp.  Laws  1905,  c.  109,  creating  a 
board  of  public  works  for  a  city  and  merely  con- 
ferring on  it  the  powers  and  duties  relating  to 
the  construction,  maintenance,  and  care  of  the 
streets  and  sewers  of  the  city  conferred  or  im- 
posed on  the  council,  does  not  authorise  the 
board  to  levy  assessments  for  benefits  for  the 
construction  of  a  sewer,  but  such  assessments 
are  governed  by  Be  v.  St  c  21,  H  5,  6,  author- 
ising municipal  officers  to  levy  assessments  for 
benefits  for  the  construction  of  sewers. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  if  1001,  1002;  Dec. 
Dig.  |  406.*] 

Report  from  Supreme  Judicial  Court,  An- 
droscoggin County,  at  Law. 

Action  by  the  City  of  Auburn  against  Ether 
S.  Paul.  Cause  reported.  Judgment  for  de- 
fendant 

Argued  before  SPEAR,  CORNISH,  KING, 
BIRD,  HALEY,  and  HANSON,  JJ. 

Seth  May,  City  Sol.,  of  Auburn,  for  plain- 
tiff. John  A.  Morrill,  of  Auburn,  for  defend- 
ant 

HALEY,  X  This  la  an  action  of  debt 
brought  by  the  city  of  Auburn  under  the  pro- 
visions of  chapter  21,  |  10,  of  the  Revised 
Statutes  of  Maine,  to,  recover  the  sum  of 
$1,680,  the  amount  of  an  assessment  levied 
upon  the  defendant's  land  on  Lake  and  Shep- 
ley  streets  and  Gamage  avenue,  in  said  city, 
for  the  benefits  received  by  said  land  by  the 
construction  of  a  sewer  through  said  streets. 
The  assessment  In  question  was  levied  by 
the  board  of  public  works  of  the  city  of  Au- 
burn, which  consisted  of  the  mayor,  a  mem- 
ber ex  officio,  and  five  citizens  of  Auburn 
chosen  by  the  city  council  under  the  provi- 
sions of  the  Private  and  Special  Laws  of 
1908,  c.  187,  as  amended  by  the  Private  and 
Special  Laws  of  1905,  c.  109. 


October  2,  1909,  the  board  of  public  works 
voted  to  petition  the  city  council  to  locate 
and  accept  a  street  from  Lake  street  to  Gam- 
age  avenue  to  be  on  the  line  between  the 
land  of  the  defendant  and  the  Davis  estate. 
The  signers  of  this  petition  included  five  of 
the  six  members  of  the  board  of  public  works, 
who  later  made  the  assessment  In  Question. 

July  11,  1910,  the  city  council  authorised 
and  directed  the  board  of  public  works  to 
construct  the  sewer  In  question,  and  made 
the  necessary  appropriation  therefor.  The 
board  of  public  works  received  the  order 
from  the  city  council,  and  accepted  the  same, 
and  authorized  the  mayor  to  contract  for 
the  building  of  the  sewer,  and  the  mayor, 
in  behalf  of  the  city,  executed  a  contract  and 
the  sewer  was  constructed.  On  December 
10,  1910,  the  board  of  public  works  took  a 
view  of  the  streets  In  which  the  sewer  was 
located  for  the  purpose  of  making  the  assess- 
ments upon  the  property  benefited  by  the 
Bald  sewer.  January  4,  1911,  the  question 
of  the  assessments  for  the  sewer  was  taken 
up  by  the  board,  and  It  was  voted  to  make 
an  assessment  of  $35  for  each  50-foot  lot, 
and  the  assessments  were  made  and  filed  In 
the  city  clerk's  office  that  day,  and  on  the 
same  day  a  hearing  was  ordered  by  the  said 
board  upon  the  subject-matter  of  the  assess- 
ments to  be  held  on  February  18th,  and  due 
notice  thereof  was  given. 

On  February  13,  1911,  the  hearing  was  had 
before  the  board  of  public  works,  and  it  was 
voted  to  abate  of  the  defendant's  assessment 
the  sum  of  $210,  leaving  the  assessment  at 
$1,6S0,  and  the  defendant  was  duly  notified 
of  the  above  action.  February  21,  1911,  the 
defendant  notified  the  board  that  he  desired 
the  assessment  to  be  determined  by  arbitra- 
tion. On  February  25th  the  board  named 
six  citizens  of  Auburn,  from  which  two  mem- 
bers of  arbitrators  were  to  be  selected  by 
the  defendant  under  the  provisions  of  chap- 
ter 21,  {  6,  R.  S.  March  8, 1911,  the  defend- 
ant notified  the  city  clerk  of  his  selection  of 
two  of  the  names  submitted,  and  March  10, 
1911,  the  city  clerk  notified  the  defendant 
that  one  of  the  parties  selected  by  him  re- 
fused to  serve,  and  the  defendant  afterwards 
declined  to  make  a  further  choice,  although 
the  city  clerk  offered,  in  behalf  of  the  board 
of  public  works,  to  furnish  another  list  of 
names  for  the  defendant  to  select  from. 

The  defendant  questions  the  validity  of 
the  statute  governing  and  regulating  assess- 
ments for  the  construction  of  sewers,  as  pro- 
vided by  chapter  2L 

Section  5  of  chapter  21,  R.  S.,  provides  that 
the  municipal  officers,  after  constructing  a 
sewer,  shall  determine  what  lots  or  parcels 
of  land  are  benefited  by  such  drain  or  sewer, 
and  shall  estimate  and  assess  upon  such  lots 
and  parcels  of  land  and  against  the  owners 
thereof,  or  the  person  in  possession  or  against 
whom  the  taxes  thereon  shall  be  assessed. 
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such  sum  not  exceeding  such  benefit  as  they 
deem  Just  and  equitable  toward  defraying 
the  expense  of  constructing  and  completing 
such  drain  or  sewer,  not  to  exceed  one-half 
of  the  cost  of  such  drain  or  sewer,  and  also 
provides  for  the  filing  by  them  with  the  clerk 
of  the  town  a  location  of  such  drain  or  sewer 
with  a  profile  description  of  the  same,  and 
the  amount  assessed  upon  each  lot  or  parcel, 
and  that  the  clerk  shall  record  the  same,  and 
within  10  days  shall  notify  each  person  so 
assessed,  with  an  order  of  notice  signed  by 
the  clerk,  stating  the  time  and  place  for  hear- 
ing upon  the  subject-matter  of  such  assess- 
ment, and  upon  such  hearing  said  officers 
shall  hare  power  to  revise,  increase,  or  dimin- 
ish any  such  assessment. 

Section  6  provides: 

"Any  person  not  satisfied  with  the  amount 
for  which  he  Is  assessed,  may,  within  ten 
days  after  such  hearing,  by  request  in  writ- 
ing given  to  such  clerk,  have  the  assessment 
upon  his  lot  or  parcel  of  land  determined  by 
arbitration.  The  municipal  officers  shall 
nominate  six  persons  who  are  residents  of 
said  town,  two  of  whom  selected  by  the  ap- 
plicant, with  a  third  resident  person  selected 
by  said  two  persons,  shall  fix  the  sum  to  be 
paid  by  him,  and  the  report  of  such  referees 
made  to  the  clerk  of  said  town,  and  recorded 
by  him,  shall  be  final  and  binding  upon  all 
parties.    *    •    •" 

It  was  the  evident  Intent  of  the  Legisla- 
ture, by  section  6,  to  provide  a  tribunal,  be- 
fore which  a  party  assessed  for  the  construc- 
tion of  a  sewer  might  have  determined,  by 
proceedings  In  the  nature  of  an  appeal,  the 
amount  that  he  should  be  assessed  for  the 
expense  of  the  construction  of  the  sewer,  by 
reason  of  the  benefit  received  by  his  land, 
which  tribunal  should  act  judicially  in  de- 
termining the  amount  of  his  assessment. 

The  power  of  the  Legislature  to  authorize 
the  assessment  of  a  tax  upon  the  owners  of 
land  whose  property  is  benefited  by  a  sewer, 
according  to  the  benefit  received,  as  in  this 
case,  is  not  questioned ;  the  statute  authoriz- 
ing such  assessment  having  been  before  this 
court  In  a  suit  between  the  same  parties  to 
recover  an  assessment  for  the  construction 
of  a  sewer  (Auburn  v.  Paul,  84  Me.  212,  24 
Atl.  817),  In  which  that  question  was  raised 
and  decided,  and  the  same  principle  as  ap- 
plied to  the  widening  of  a  street  was  sustain- 
ed In  Bangor  v.  Pelrce,  106  Me.  527,  76  Atl. 
945,  29  L  R  A.  (N.  S.)  770, 138  Am.  St  Rep. 
863,  but  the  position  now  urged  by  the  de- 
fendant against  the  validity  of  the  assess- 
ment was  not  presented  to  the  court,  nor 
passed  upon,  in  Auburn  v.  Paul,  supra. 

[1]  The  assessment  having  been  made,  un- 
der the  taxing  power  of  the  Legislature,  by 
the  board  of  public  works,  who,  If  they  were 
authorized  to  make  it,  were,  In  the  assess- 
ment thereof,  acting  as  agents  of  the  state, 
and  having  complied  with  the  statute  by 
fixing  a  time  and  place  for  a  hearing  before 


the  board  of  public  works,  when  the  parties 
assessed  to  pay  a  part  of  the  cost  of  the 
construction  of  the  sewer  could  be  heard 
upon  the  assessment  made,  due  notice  there- 
of having  been  given,  that  hearing  had,  and 
Its  doings  recorded,  the  proceedings  were 
according  to  the  statute  (R.  S.  c.  21,  f  5), 
and  the  validity  of  the  assessment  must  be 
Judged  and  determined  by  the  same  rules  of 
law  as  those  by  which  other  assessments  are 
Judged  and  determined. 

[2]  It  Is  objected  that  section  6  of  chapter 
21,  B,  S.,  providing  for  arbitration  to  fix  the 
amount  of  the  assessments,  is  invalid,  as, 
by  section  6,  the  owner  of  the  land  is  not 
given  the  right  of  appeal  that  he  is  entitled 
to  by  law,  but  In  Auburn  v.  Paul,  supra,  the 
court  said:  "And  when  the  statute  merely 
Imposes  a  tax  for  benefits,  like  the  act  now 
considered,  involving  no  question  arising 
under  the  exercise  of  eminent  domain,  no 
appeal  to  a  jury  need  be  provided,"— citing 
Howe  v.  Cambridge,  114  Mass.  388;  Chapin 
v.  Worcester,  124  Mass.  464.  In  the  above 
cases  the  parties  taxed  urged  that  they  were 
entitled  to  an  appeal  to  a  jury,  which  ex- 
plains why  the  court  said,  "to  a  Jury."  It 
would  have  been  more  accurate  to  have  said, 
"No  appeal  need  be  provided."  The  assess- 
ment In  question  Is  the  same  as  any  tax 
assessed  by  the  Legislature  within  its  con- 
stitutional limits,  the  exercise  of  the  sover- 
eign power,  from  which  no  appeal  lies,  ex- 
cept when  given  by  statute.  Upon  the  sepa- 
ration of  Maine  from  Massachusetts,  the 
Legislature  of  this  state  enacted  a  law  giv- 
ing parties  aggrieved  by  the  assessment  of 
taxes  by  the  assessors  of  the  cities  and  towns 
the'  right  of  appeal  from  the  assessment. 
Public  Laws  of  1821,  c  116,  f  13.  The  same 
right  existed  by  statute  in  Massachusetts  be- 
fore the  separation,  and  has  existed  in  this 
state  ever  since  the  act  of  separation;  but, 
without  a  statute  giving  the  right,  there 
could  be  no  appeal  from  the  assessment  of 
taxes  by  the  assessors  of  the  cities  and  towns. 
An  appeal  from  the  assessment  of  taxes  Is 
a  privilege,  not  a  constitutional  right,  and 
can  only  be  granted  by  the  sovereign  power ; 
that  alone  has  the  power  to  Impose  the  tax. 

[3]  Section  6,  by  giving  to  a  party  aggriev- 
ed the  right  to  have  the  amount  of  his  as- 
sessment determined  by  arbitration,  gave  him 
a  right  to  a  hearing  before  a  disinterested 
court  or  board,  according  to  the  rules  of  law 
and  the  procedure  of  our  courts.  It  does 
not  mean  a  hearing  before  an  Interested 
court  or  board. 

It  Is  urged  that  section  6,  giving  to  a 
party  aggrieved  the  right  to  have  his  assess- 
ment determined  by  arbitration,  has  not  pro- 
vided a  disinterested  board  to  fix  the  amount 
of  the  assessment,  but  that  the  board  of  ar- 
bitration that  the  statute  provides  to  finally 
fix  the  amount  Is  an  interested  board,  and 
therefore  incompetent  to  Judicially  determine 
the  benefits   received  by  the  various  lots 


Digitized  by 


Google 


57* 


86  ATLANTIC  REPORTER 


(Me 


of  land,  and  the  amount  of  the  assessments 
therefor,  and  the  objection  is  urged  because 
the  board  provided  for  by  section  6  must  all 
be  citizens  of  the  town  In  which  the  sewer 
is  constructed,  and  that,  as  citizens,  they 
would  be  interested  to  assess  the  benefits  to 
the  full  amount  allowed  by  statute  that  the 
burden  to  their  town,  by  reason  of  the  con- 
struction of  the  sewer,  might  be  lessened. 
So  zealous  is  the  law  in  protecting  its  tri- 
bunals from  even  the  suspicion  that  their 
Judgments  are  Influenced  by  any  interest  ex- 
cept the  merits  of  the  cause  that  It  was  held 
in  Commonwealth  v.  McLane,  4  Gray  (Mass.) 
427,  that  a  recognizance,  entered  into  before 
a  Justice  of  the  peace  residing  in  the  town 
in  which  any  forfeiture  incurred  under  the 
recognizance  was  given  by  statute,  was  void, 
if  there  was  no  statute  expressly  removing 
his  disqualification  by  reason  of  such  inter- 
ests, if  there  was  any  other  magistrate  in 
the  county  before  whom  the  recognizance 
could  be  taken.  Lord  Coke  declared,  while 
sitting  Judicially,  that  even  an  act  of  Parlia- 
ment, made  against  natural  equity,  as  to 
make  a  man  a  Judge  in  his  own  case,  is  void 
in  itself,  "for  jura  naturae  sunt  lmmutablQa, 
and  they  are  leges  legnum,"  cited  in  State 
v.  Crane,  36  N.  3.  Law,  400.  The  maxim  that 
no  man  can  be  a  Judge  in  his  own  case  is 
said  to  have  had  its  origin  in  the  funda- 
mental nature  of  law;  but,  while  a  law 
enacted  by  the  Legislature  giving  a  party 
power  to  act  as  Judge  in  his  own  case  Is 
undoubtedly  void,  it  does  not  follow  that 
any  interest,  however  small,  is  a  disqualify- 
ing Interest  that  cannot  be  removed.  If  the 
Legislature  did  not  have  that  power,  as  said 
in  State  v.  Intoxicating  Liquors,  64  Me.  664, 
"this  argument,  if  carried  out  to  its  logical 
results,  would  prevent  the  imposition  of  any 
fine  to  and  for  the  use  of  the  state,  by  any 
magistrate  in  it,  whether  a  justice  of  the 
peace  or  a  Judge  of  the  Supreme  Court; 
for  all  are  citizens  of  the  state  and  pay  tax- 
es, and  have  an  Interest  in  having  a  treasury 
supplied  by  penalties  and  fines,  in  the  same 
manner  as  the  judge  of  the  police  court  of 
a  city  has  in  replenishing  the  city  treasury 
by  like  means.  It  has  been  contended  that 
when  the  Legislature  has,  in  express  terms, 
given  Jurisdiction  In  cases  where  the  magis- 
trate might  have  a  minute  and  remote  inter- 
est, without  In  terms,  or  by  Implication,  ex- 
cept as  in  such  case,  the  fair  construction 
is  that  jurisdiction  is  given  notwithstand- 
ing such  interest,  and,  although  there  may 
be  other  courts  of  concurrent  Jurisdiction, 
•  *  •  the  limit  and  extent  of  the  provi- 
sion is  within  legislative  discretion  and  de- 
termination." The  court  then  quotes  Chief 
Justice  Shaw  in  Commonwealth  v.  Emery, 
11  Cash.  (Mass.)  411,  as  follows:  "We  may 
go  further  and  Add  that,  it  being  quite  com- 
petent for  the  Legislature  to  provide,  as 
they  have  in  many  cases,  that  such  a  mu- 
nicipal minute  Interest  shall  not  disqualify 
a  judge,  juror,  or  appraiser  or  other  similar 


officer,  when  Jurisdiction  is  given  to  a  magis- 
trate, who,  by  force  of  the  same  act,  may 
have  some  remote  municipal  interest,  it  was 
their  Intention  to  remove  such  disqualifica- 
tion." 

In  the  case  of  State  v.  Crane,  supra,  the 
court,  in  discussing  the  interest  that  would 
disqualify  a  party  from  acting  Judicially, 
after  stating  that  the  interest  objected  to  in 
that  case  was  that  one  of  the  commission- 
ers to  assess  the  damages,  for  the  laying  out 
of  the  way  was  an  owner  of  land  over  which 
the  way  passed,  said:  "This  interest  is 
different  from  that  of  a  general  taxpayer 
which,  In  some  cases,  from  the  necessity  of 
things,  might  be  disregarded,  or,  if  not  so, 
could  be  relieved  against  by  the  Legislature. 
*  *  *  That  it  may  be  done  when  the  in- 
terest is  only  as  a  general  taxpayer  I  think 
is  clear.  •  •  •  It  may  therefore  be  con- 
sidered as  settled  that  disqualification  for 
such  interests  as  are  common  to  all  taxpay- 
ers may  be  removed  by  the  Legislature." 
The  Legislature  hats  removed  the  interest  of 
a  Justice  or  a  Judge  in  suits  in  which  the 
county  or  town  in  which  he  resides  are  par- 
ties if  the  adverse  party  to  such  town  or 
county  enters  on  the  docket  a  waiver  of 
their  Interest  (R.  a  c.  84,  g  50),  also  the  In- 
terest of  trial  Justices,  Judges  of  municipal 
and  police  courts,  in  suits  for  taxes  (R.  S. 
c.  10,  i  27),  and  also  interest  of  juror  in 
prosecutions  for  the  recovery  of  money,  or 
other  forfeitures,  when  they  are  liable  to 
pay  taxes  in  the  county,  town,  or  plantation 
which  may  be  benefited  by  the  recovery. 
R.  S.  c.  84, 1 101. 

We  think  that  the  Legislature,  by  provid- 
ing that  the  board  of  arbitration  to  fix  the 
assessment  should  be  citizens  of  the  town  in 
which  the  sewer  was  constructed,  considered 
that  the  Interest  of  the  general  taxpayer  of 
the  town  was  too  minute  or  remote  to  warp 
or  influence  their  Judgment,  and  that  the 
disqualification  by  reason  of  that  interest 
was  removed  by  the  act  State  v.  Bangor 
ft  Brewer,  98  Me.  114,  66  Atl.  689. 

Of  course,  if  the  interest  of  any  of  the 
parties  named  as  arbiters  was  more  than 
the  Interest  of  the  general  taxpayer,  that 
interest  would  not  be  removed,  and  they 
would  not  be  competent  to  act  In  other 
words,  It  Is  the  duty  of  the  town  to  name 
six  citizens  of  the  town,  who  are  not  inter- 
ested in  the  benefits  or  assessments  other 
than  as  general  taxpayers,  to  act  as  arbiters, 
and  a  board  selected  as  provided  by  section 
6  is  a  competent  and  disinterested  board  to' 
act  Judicially  in  determining  the  amount  of 
the  assessment  for  the  construction  of  sewers. 

[4]  It  is  also  urged  that  sections  6  and  6 
are  invalid  because  they  prescribe  no  rule  or 
standard  of  assessment,  and  it  has  been  held 
that  acts  authorizing  the  assessment  for 
local  improvements  upon  designated  prop- 
erty must  determine  the  mode  of  distribut- 
ing the  burden;  that  the  property  out  of 
which  the  tax  is  to  be  made  must  be  destg- 


Digitized  by 


Google 


Me.) 


CITY  OP  AUBURN  v.  PAUL 


575 


nated,  and  the  standard  of  assessment  es- 
tablished, and  cannot  be  left  to  the  discre- 
tion of  others,  and  assessments  like  the  one 
under  discussion,  where  the  officers  making 
them  were  authorized  to  assess  In  such 
proportions  as  they  deemed  Just  and  equita- 
ble, have  been  held  invalid.  But  statutes 
authorizing  assessments  according  to  the 
benefits  conferred  upon  the  property  as- 
sessed are  not  subject  to  the  objection,  be- 
cause the  property  to  be  assessed  Is  desig- 
nated, and  the  standard  of  assessment  is 
fixed.  The  burden  Is  to  be  born  by  the  prop- 
erty benefited  according  to  the  benefits  re- 
ceived. 

[5]  So  much  of  section  5  as  Is  material 
upon  this  branch  of  the  case  is  as  follows: 

"When  any  town  has  constructed  and  com- 
pleted a  public  drain  or  sewer,  the  municipal 
officers  shall  determine  what  lots  or  parcels 
of  land  are  benefited  by  such  drain  or  sewer, 
and  shall  estimate  and  assess  upon  such  lots 
and  parcels  of  land  •  *  *  such  sum  not 
exceeding  such  benefit  as  they  may  deem  just 
and  equitable  toward  defraying  the  expenses 
of  constructing  and  completing  such  drain  or 
sewer,  the  whole  of  such  assessments  not 
to  exceed  one-half  of  the  cost  of  such  drain 
or  sewer.    •    »    ••» 

We  think  that  this  statute  should  be  con- 
strued to  mean  that  the  municipal  officers 
shall  determine  what  land,  or  parcels  of 
land,  are  benefited  by  the  sewer  or  drain, 
and  that  they  shall  assess  upon  such  lots 
or  parcels,  according  to  the  benefits  received 
by  such  lots  or  parcels,  such  sums  as  they 
deem  just  and  equitable — that  is,  equitable 
and  proportionate — that  the  fair  Implication 
of  the  language  is  that  the  assessments  are 
to  be  according  to  the  benefits  received  by 
the  lots  or  parcels,  as  compared  with  the 
benefits  received  by  the  other  lots  or  parcels. 
It  is  not  claimed  that  the  assessments  in 
question  were  not  made  according  to  the 
benefits  received,  but  only  that  the  statute 
does  not  prescribe  how  they  shall  be  made, 
and  does  not  specify  that  they  shall  be  made 
according  to  the  benefits  received.  But,  as 
before  stated,  the  fair  Implication  of  the 
statute  is  that  the  assessments  are  to  be 
made  according  to  the  benefits  received  by 
the  land  assessed,  and  the  statute  is  not  in- 
valid for  the  reason  urged. 

[6-1]  It  is  also  objected  that  the  board  of 
public  works  had  no  authority  to  make  the 
assessment  in  question;  that  that  duty  is 
placed  by  statute  upon  the  municipal  officers 
of  the  city;  and  that,  as  the  municipal  of- 
ficers did  not  make  the  assessment  in  ques- 
tion, no  valid  assessment  has  been  made. 
The  act  creating  the  board  of  public  works 
(chapter  137  of  the  Private  and  Special  Laws 
of  1903)  provided  that  said  board  were  to 
have  and  exercise  "all  the  powers  and  be 
charged  with  all  the  duties  relating  to  the 
construction,  maintenance  and  care  of  the 
streets,  highways,  bridges,  sidewalks,  drains 
and  sewers  in  said  city,  which  are  now  con- 


ferred or  imposed  upon  the  city  council, 
municipal  officers  and  commissioners  of 
streets  by  the  charter  and  ordinances  of  the 
city  and  the  general  law  of  the  state." 

This  act  took  from  the  city  certain  of  its 
powers  and  duties,  among  others  some  re- 
lating to  sewers  and  drains,  and  Imposed 
those  powers  and  duties  upon  the  board  of 
public  works.  By  section  2,  c.  21,  R.  S., 
the  municipal  officers  of  a  town,  or  a  com- 
mittee duly  chosen  by  the  town,  may  con- 
struct public  drains  or  sewers.  By  the  law 
of  1905  that  power  was  taken  from  the 
city  of  Auburn  and  Imposed  upon  the  board 
of  public  works.  By  section  5,  c.  21,  R.  S., 
It  Is  provided  that:  "All  drains  or  sewers 
shall  forever  thereafter  be  maintained  and 
kept  in  repair  by  such  town."  The  city  of 
Auburn,  by  the  law  of  1906,  had  that  duty 
taken  from  It,  and  it  was  imposed  upon  the 
board  of  public  works.  The  only  .powers 
and  duties  taken  from  the  city  government, 
as  far  as  drains  and  sewers  are  concerned, 
and  Imposed  upon  the  board  of  public  works, 
In  express  terms,  are  the  construction,  main- 
tenance, care,  and  control.  The  board  of 
public  works  could  not  construct  the  sewer 
until  authorized  by  the  city  council  and  an 
appropriation  made  therefor.  Section  5,  c. 
21,  R.  S.,  provides  that,  whenever  any  town 
has  constructed  and  completed  a  public  drain 
or  common  sewer,  the  municipal  officers 
shall  determine  what  lots  or  parcels  of  land 
are  benefited  by  such  drain  or  sewer,  and 
shall  estimate  and  assess  such  sum,  not  ex- 
ceeding such  benefits,  as  they  may  deem 
just  and  equitable  toward  defraying  the 
cost  of  constructing  and  completing  such 
drain  or  sewer.  Was  this  duty  and  power 
taken  from  the  municipal  officers  by  the  act 
creating  the  board  of  public  works  and  Im- 
posed upon  that  board?  If  it  was,  it  was 
so  taken  by  the  law  of  1905  creating  the 
board,  as  no  amendment  granting  that  power 
has  since  been  enacted  by  the  Legislature, 
and  It  must  be  determined  by  a  construc- 
tion of  the  act  creating  the  board.  The 
rule  of  construction  as  stated  in  Endllch 
on  the  Interpretation  of  Statutes,  3  852,  la  as 
follows:  "The  powers  that  are  given  to 
subordinate  local  authorities  are  strictly  con- 
strued, and  every  reasonable  doubt  as  to  the 
existence  of  a  particular  power  resolved 
against  the  same,  and  consequently  of  two 
possible  constructions  that  has  to  be  adopted, 
which  is  based  upon  the  theory  that  the 
Legislature  intended  to  delegate  only  such 
powers  as  were  necessary  to  carry  out  the 
objects  of  the  enactment,  and  not  any  larger 
powers  than  were  necessary  for  that  purpose. 
Hence,  too,  statutes  delegating  to  municipal 
and  other  inferior  authorities  the  power  of 
imposing  taxation  must  be  In  clear  and  un- 
ambiguous terms,  and  are  subject  to  the 
rule  of  strict  construction."  Cyc.  voL  37,  p. 
725,  after  stating  that  the  Legislature  can- 
not delegate  its  power  of  taxation,  states 
the  exception  as  to  municipal  corporations 
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as  far  as  necessary  for  their  own  purposes 
and  In  respect  to  property  within  their  Juris- 
diction, and  then  states:  "But,  even  in  this 
case,  the  power  must  be  expressly  and 
distinctly  granted."  In  Wandworth,  Board 
of  Public  Works,  v.  Telephone  Co.,  L.  R. 
18  Q.  D.  901,  Bowen,  L.  J.,  In  discussing 
what  powers  were  conferred  upon  the  board, 
said:  "The  board  of  works  have  what  the 
Metropolis  Management  Act,  1865,  has  given 
to  them;  they  have  no  more  and  no  less. 
*  *  *  It  Is  wise  to  adopt  such  a  con- 
struction as  Is  based  upon  the  assumption 
that  Parliament  merely  Intended  to  give  so 
much  power  as  was  necessary  for  carrying 
out  the  objects  of  the  act,  and  not  give  any 
unnecessary  power." 

In  Paine  v.  Spratley,  5  Kan.  526,  In  dis- 
cussing the  powers  of  the  city  to  assess  taxes, 
the  court  said:  "Such  corporations  possess 
and  may  exercise  those  powers  which  are 
granted  In  express  terms ;  also  those,  neces- 
sarily Implied  or  necessarily  Incident  to  the 
powers  expressly  granted;  and  lastly  those 
which  are  absolutely  Indispensable  to  the 
declared  objects  and  purposes  of  the  corpora- 
tion. In  this  connection  It  may  also  be  stated 
that  It  Is  regarded  as  a  settled  principle  of 
law  that,  wherever  there  is  a  fair  and 
reasonable  doubt  as  to  the  existence  of  a 
power  In  such  corporations,  the  courts  will 
not  uphold  or  enforce  its  execution." 

As  shown  above,  there  was  no  express  au- 
thority given  to  the  board  of  public  works  to 
estimate  the  benefits  and  make  the  assess- 
ments. Their  powers  and  duties  were  to 
have  and  exercise  all  the  powers,  and  be 
charged  with  all  the  duties  relating  to  the 
construction,  maintenance,  care,  and  control, 
of  drains  and  sewers.  Is  the  grant  of  the 
power  of  taxation  necessarily  Implied  or 
necessarily  Incident  to  the  power  expressly 
granted  said  board?  We  do  not  think  it  is. 
The  board  of  public  works  do  not  need  the 
power  of  taxation  to  construct,  maintain, 
and  keep  in  repair  sewers.  By  the  law  of 
the  state  sewers  can  only  be  constructed 
after  an  appropriation  for  that  purpose  has 
been  made  by  the  town,  which  in  this  case 
was  done  by  the  city  council,  who  alone 
bad  the  power  to  appropriate  the  money  for 
that  purpose.  Under  the  act  creating  them 
they  could  only  expend  for  drains  and  sewers 
the  money  appropriated  for  that  purpose 
Therefore  they  did  not  need  the  power  to 
assess  the  owners  of  the  land  benefited  to 
enable  them  to  perform  the  duties  imposed 
by  the  act  creating  the  board  Section  7, 
c.  109,  of  the  Private  and  Special  Laws  of 
1005,  provides  that  all  of  the  bills  of  said 
board  shall  be  paid  from  the  city  treasury. 
The  power  of  taxation  Is  not  Indispensable 
to  the  declared  object  and  purpose  for  which 
said  board  was  created,  and  as  the  Legis- 
lature has  not  granted  to  the  board  of  public 
works  the  power  of  taxation — 1.  e.,  the 
power  to  assess  land  and  the  owners  for 


the  benefits  received  by  the  sewer— there 
has  been   no  valid  assessment;    therefore 
this  action  cannot  be  "»«<"tM^fff. 
Judgment  for  defendant 


HEALD  v.  PAYSON  et  aL 

BENNER  v.  SAME. 

(Supreme  Judicial   Court  of  Maine.     Jan.    6, 
1013.) 

1.  Elections  (5  237*) — Contest — Plurality. 

A  candidate  who  did  not  receive  a  plurality 
of  all  the  votes  cast  is  not  elected,  though  his 
opponent  waa  not  properly  nominated,  and,  his 
opponent  not  being  ineligible  to  the  office,  the 
votes  cast  for  him  are  effectual  so  aa  to  prevent 
the  election  of  a  candidate  receiving  a  leas  num- 
ber of  votes. 

[Ed.  Mote. — For  other  cases,  see  Elections, 
Cent  Dig.  „  210-215;  Dec  Dig.  i  237.*] 

2.  Elections  ({  2T3*)— Contest— Persons  En- 
titled to  Bring. 

Under  Rev.  St.  c  6,  ft  70.  73,  providing 
that  any  person  claiming  to  be  elected  may  pro- 
ceed in  equity  against  the  person  holding  or 
claiming  such  office,  and  that  the  court  may 
order  the  party  unlawfully  claiming  or  holding 
such  office  to  yield  up  to  the  officer  who  has 
been  adjudged  lawfully  entitled  thereto,  one  not 
himself  elected  cannot  demand  the  ouster  of 
one  in  possession  of  the  office. 

{Ed.  Note.— For  other  cases,  see  Elections, 
Cent  Dig.  f  249 ;    Dec.  Dig.  |  273.*] 

3.  Appeal  and   Erbob  (f  781*) — Questions 
Reviewable — Moot  Questions. 

Questions  in  the  determination  of  which 
neither  party  has  any  interest  are  moot,  and 
will  not  be  reviewed  on  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f  3122;  Dec.  Dig.  |  78L*J 

Report  from  Supreme  Judicial  Court, 
Knox  County. 

Petition  by  Edwin  O.  Heald  for  a  writ  of 
mandamus  against  Clarence  D.  Payson  and 
others  to  correct  the  record  of  the  votes 
cast  in  the  primary  election.  The  perempto- 
ry writ  was  awarded,  and  respondent  ex- 
cepted. Petition  by  Edward  M.  Benner  to 
oust  Clarence  D.  Payson  from  the  office  of 
register  of  probate.  On  report  Exceptions 
dismissed,  and  petition  dismissed. 

Argued  before  WHITEHOUSE,  a  J,  and 
SAVAGE,  CORNISH,  KING,  and  BIRD,  JJ. 

R.  I.  Thompson,  of  Rockland,  for  petition- 
er Heald.  M.  A.  Johnson,  of  Rockland,  for 
petitioner  Benner.  Williamson,  Burleigh  «V 
McLean,  of  Augusta,  for  respondents. 

SAVAGE,  J.  The  first  of  these  cases  Is  a 
petition  for  mandamus  to  compel  the  ward 
clerk  of  Ward  3  in  Rockland  to  correct  the 
record  of  the  votes  cast  for  the  Democratic 
candidates  for  register  of  probate  at  the 
primary  election  held  June  17,  1912.  The 
peremptory  writ  was  awarded,  and  the  re- 
spondent excepted. 

The  second  case  is  a  petition,  as  in  equity, 
under  R.  S.  c.  6,  |  70,  wherein  the  petitioner 
claims  that  he  was  legally  elected  to  the  of- 
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flee  of  register  of  probate  for  Knox  county, 
at  the  September  election,  1912.  The  case 
comes  up  on  report.  The  two  cases  relate, 
In  effect,  to  the  same  subject-matter. 

The  history  of  the  case,  and  the  conten- 
tions of  the  parties,  briefly  stated,  are  these : 
Heald  and  Payson  were  both  candidates  for 
the  nomination  of  register  of  probate  In 
Knox  county  at  the  primary  election  In  June, 
1912.  The  names  of  both. were  on  the  Demo- 
cratic official  ballot  On  the  face  of  the  re- 
turns throughout  the  county  It  appeared 
that  Payson  had  been  nominated.  Heald 
claimed  that  there  was  an  error  in  the  rec- 
ord of  the' votes  cast  in  Ward  3,  Rockland, 
and  in  the  returns  thereof,  which,  If  correct- 
ed according  to  the  fact  would  show  that  he 
had  received  a  majority  of  the  votes  cast, 
and  was  therefore  legally  nominated.  Heald 
brought  a  petition  for  mandamus  to  compel 
the  ward  clerk  to  correct  the  record  .and 
return.  The  peremptory  writ  was  granted, 
and  the  corrections  were  made.  After  the 
writ  was  granted,  as  it  seems,  the  excep- 
tions in  this  case  were  allowed.  It  is  un- 
necessary to  Inquire  into  the  merits  of  the 
controversy  as  presented  to  the  Governor 
and  council.  In  the  end  that  body  decided 
to  place  the  name  of  Payson  upon  the  offi- 
cial ballot  to  be  used  at  the  September  elec- 
tion. Benner  was  the  Republican  candidate 
for  the  office  of  register  of  probate,  whose 
name  appeared  upon  the  same  ballot  At 
the  election  In  September,  Payson  received 
a  large  plurality  of.  the  votes  over  Benner. 

[1]  Benner's  contention  Is  that  Heald  was 
lawfully  nominated  as  a  candidate  for  the 
office  of  register,  and  should  have  been  so 
declared  by  the  Governor  and  council;  that 
Heald's  name,  instead  of  Payson's,  should 
have  been  placed  upon  the  official  ballot  for 
the  September  election;  that  the  placing 
of  Payson's  name  upon  the  ballot  was  un- 
lawful; and  that,  therefore,  all  ballots  cast 
for  Payson  are  to  be  deemed  null,  and  to  be 
entirely  disregarded,  and  not  to  be  counted 
for  any  purpose.  Upon  that  view  of  the 
case,  the  petitioner,  Benner,  claims  that  he 
received  a  plurality  of  all  the  votes  that 
can  legally  be  regarded  and  counted,  and 
that  he  is  entitled  to  Judgment  for  the  office. 

We  do  not  agree  with  the  conclusion. 
Whatever  may  be  said  in  regard  to  Payson's 
nomination,  it  is  patent  that  Benner  was  not 
elected.  It  is  fundamental  that  minorities 
cannot  elect  or  rule.  By  the  overwhelming 
weight  of  authority  in  this  country,  a  can- 
didate receiving  less  than  a  plurality  of  the 
votes  cast  Is  not  elected,  even  if  the  oppos- 
ing candidate  receiving  a  plurality  of  the 
votes  is  ineligible.  The  votes  cast  for  an 
ineligible  candidate  are  at  least  so  far  ef- 
fectual as  to  prevent  the  election  of  a  can- 
didate who  received  a  less  number  of  votes. 
Of  the  many  authorities  sustaining  this  prop- 
osition, we  cite  the  following:  Crawford 
v.  Dunbar,  52  CaL  36;  State  v.  Swearingen, 
86A-87 


12  Ga.  23;  People  ▼.  Molltor,  23  Mich.  341 ; 
Barnum  v.  Oilman,  27  Minn.  466,  8  N.  W. 
375,  38  Am.  Rep.  304;  State  v.  Vail,  53  Mo. 
97;  State  v.  Anderson,  1  N.  3.  Daw,  318, 
1  Am.  Dec  207;  People  v.  Clute,  50  N.  1. 
451,  10  Am.  Rep.  508;  Com.  v.  Cluley,  56 
Pa.  270,  94  Am.  Dec.  75;  In  re  Corliss,  11 
R.  I.  638,  23  Am.  Rep.  538;  State  v.  Mc- 
Geary,  69  Vt  461,  38  AH.  165,  44  L.  R.  A. 
446;  State  v.  Smith,  14  Wis.  497.  In  some 
of  these  cases,  following  the  English  au- 
thorities, It  is  held  that  the  rule  does  not 
apply  where  the  electors  have  full  knowl- 
edge of  the  ineligibility  of  the  candidate. 
In  some  cases  it  Is  held  that  the  rule  does 
apply  even  when  the  candidate  for  whom,  the 
greater  number  of  votes  were  cast  dies  be- 
fore the  election  is  completed,  or,  indeed,  if 
there  be  no  such  person  as  the  one  named 
on  the  greater  number  of  the  ballots. 

In  this  case  the  general  rule  must  be  ap- 
plied. Payson  was  not  dead.  He  was  not 
ineligible.  There  was  no  reason  why  at 
the  election  any  voter  who  chose  to  do  so 
should  not  vote  for  him.  A  plurality  did 
vote  for  him.  There  Is  nothing  to  show  that 
the  electors  had  knowledge  of  any  irregulari- 
ty or  Imperfection  in  the  ballot  within  the 
English  rule,  even  if  we  assume  that  such 
an  irregularity  or  Imperfection  existed.  On 
the  contrary,  each  elector  was  given,  for 
marking,  an  official  ballot  prepared  by  au- 
thority of  the  state  on  which  Payson's  name 
appeared. 

[2]  There  is  no  escape  from  the  conclu- 
sion that  Benner  was  not  elected.  That  be- 
ing so,  we  have  no  occasion  to  examine  the 
other  numerous  questions  raised  in  argu- 
ment If  Benner  was  not  elected,  he  can- 
not maintain  this  petition  under  R.  S.  c 
6,  i  70.  If  he  was  not  elected,  he  cannot 
have  Payson  ousted  in  this  proceeding.  It  is 
only  when  a  petitioner  shows  himself  enti- 
tled to  an  office  that  "the  court  may  Issue 
an  order  to  the  party  unlawfully  claiming 
or  holding  said  office,  commanding  him  to 
yield  up  to  the  officer  who  has  been  adjudg- 
ed to  be  lawfully  entitled  thereto,  said  of- 
fice." R.  S.  c  6,  3  73.  Unless  Benner  shows 
himself  elected,  he  cannot  demand  an  ouster 
of  Payson.  It  results  that  Benner's  peti- 
tion must  be  dismissed. 

[S]  The  foregoing  conclusion  in  the  case 
of  Benner  v.  Payson  virtually  disposes  of 
the  case  of  Heald  v.  Payson.  Nothing  is  left 
In  it  but  moot  questions.  Neither  party  has 
any  further  interest  in  their  determination. 
To  overrule  or  to  sustain  the  exceptions 
will  not  now  affect  either  party's  right 
Therefore  the  exceptions  should  be  dis- 
missed. 

Accordingly  the  certificate  will  be  in  Heald, 
Pet'r,  v.  Payson  et  aL: 

Exceptions  dismissed. 

In  Benner  v.  Payson  et  aL: 

Petition  dismissed,  with  single  bill  of 
costs. 
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FLOSTROT  t.  TO.  R  CORBY  COAL  CO. 
et  ai. 

(Court  of  Error*  and  Appeals  of  New  Jersey. 

Not.  18,  1912.) 
L  Attachment  (I  180*)— Transfer  of  Cor- 
porate Stock— Priority. 

A  transfer  of  corporate  stock  in  satisfac- 
tion of  a  debt  dne  from  the  stockholder  has 
priority  over  a  subsequent  attaching  creditor 
of  the  stockholder,  though  notice  of  the  trans- 
fer was  not  given  until  after  execution  sale 
under  the  attachment 

[Ed.  Note.— For  other  cases,  see  Attachment, 
Cent.  Dig.  if  550-675;   Dec.  Dig.  f  180.*] 

2.  Corporations  (8  197»)— Right  to  Vote 
Corporate  Stock— Relief. 

Where  the  president  of  a  corporation  ac- 

S aired,  on  execution  sale,  the  stock  of  a  stock- 
older  who  had  previously  transferred  the 
stock  to  a  third  person  who  acquired  title, 
the  president  could  not  vote  the  stock,  but  the 
court  would  restrain  him  from  so  doing  and 
permit  the  third  person  to  vote  the  stock. 

[Ed.  Note.— For  other  cases,  see  Corpora- 
tions, Cent  Dig.  H  747,  749-783;  Dec.  Dig. 
i  197.*] 

Appeal  from  Court  of  Chancery. 

Suit  by  Thomas  E.  Flostroy  against  the 
William  B.  Corby  Coal  Company  and  anoth- 
er. From  a  decree  of  the  Court  of  Chancery 
advised  by  Vice  Chancellor  Stevens,  for  com- 
plainant, defendants  appeal.    Affirmed. 

The  following  Is  the  opinion  of  Vice  Chan- 
cellor Stevens: 

"This  Is  in  effect  a  contest  between  the 
complainant,  Flostroy,  who  holds  certain 
stock  of  the  William  B.  Corby  Coal  Company 
by  assignment  from  one  Glrvan,  and  a  judg- 
ment creditor  of  Glrvan,  who  claims  title 
to  the  stock  by  sale  under  execution.  Four 
hundred  and  thirty  shares  of  this  stock  were 
transferred  by  Glrvan  to  Flostroy  on  March 
21,  1911;  but  the  assignee  did  not  give  no- 
tice and  did  not  request  a  transfer  on  the 
company's  books  until  July  6,  1911.  In  the 
meanwhile,  on  May  3,  1911,  Johnson,  the 
execution  creditor,  who  is  also  president  of 
the  coal  company,  obtained  a  judgment  in 
the  district  court  against  Glrvan  for  $520.50, 
and  sold  Glrvan's  Interest  In  the  stock,  un- 
der docketed  judgment  and  execution  on 
May  16,  1911.  On  May  17th  there  was  Is- 
sued to  him  on  the  company's  books  a  cer- 
tificate for  431  shares,  the  entire  amount 
that  had  been  held  by  Glrvan. 

[1]  "The  weight  of  the  evidence  is  that 
Flostroy  was  a  creditor  of  Glrvan,  and  that 
on  March  21,  1911,  the  stock  certificate  was 
actually  transferred  to  him,  in  blank,  In 
satisfaction  of  his  debt  There  Is  no  doubt 
but  that  Johnson  was  also  a  creditor.  Neith- 
er parted  with  anything  of  value  at  the 
time  of  obtaining  title.  Flostroy's  transfer 
was  prior  In  time  but  he  gave  no  notice  un- 
til after  Johnson  had,  under  the  execution 
sale,  obtained  from  the  company  a  transfer 
on  Its  books.  The  question,  which  under 
these  circumstances  has  the  better  title,  has 
been  directly  adjudicated  by  Vice  Chancel- 


lor Pitney  in  Board  of  Education  v.  Din- 
parquet,  50  N.  J.  Eq.  234,  24  AtL  922.  He 
there  held  that  notice  was  not  necessary  In 
order  to  give  priority  to  the  prior  assignee 
over  a  subsequent  attaching  creditor,  and 
that  as  between  the  former  and  the  latter, 
the  former  had  the  better  title.  There  is  a 
manifest  distinction  between  such  a  credi- 
tor and  one  who,  without  notice,  parts  with 
value,  on  the  strength  of  an  assignment  bas- 
ed on  the  apparent  ownership  of  the  assign- 
or, In  cases  where  he  has  notified  the  debtor, 
and  the  first  assignee  has  not  Cogan  v. 
Conover  Manufac.  Co.,  69  N.  J.  Eq.  814,  64 
Atl.  973,  115  Am.  St  Rep.  629;  Jenkinson's 
Ex'r  t.  N.  X.  Finance  Co.,  TO  N.  J.  Eq.  247, 
82  AtL  36,  Emery,  V.  0. 

[2]  "Mr.  Johnson,  after  acquiring  title, 
took  steps  to  dissolve  the  corporation.  A 
meeting  of  the  stockholders  was  called,  and 
It  was,  by  more  than  a  two-thirds  majority, 
resolved  to  dissolve.  If  Johnson  had  not 
voted  the  stock  he  obtained  on  the  execution 
sale,  the  requisite  majority  would  not  have 
been  secured.  A  temporary  injunction  re- 
strained the  filing  with  ttie  Secretary  of 
State  of  the  certificate  of  consent  to  dis- 
solve. This  Injunction  must  be  made  per- 
manent, so  that  Flostroy  may  have  an  op- 
portunity of  voting  on  the  question  of  dis- 
solution.'' 

Wolber  ft  Blake,  of  Newark,  for  complain- 
ant Edwin  A.  Rayner,  of  Newark,  for  de- 
fendants. 

PER  CURIAM.  The  decree  appealed  from 
will  be  affirmed  for  the  reasons  stated  in  the 
opinion  filed  in  the  court  below  by  Vice 
Chancellor  Stevens. 


MAYOR  AND  COMMON  COUNCIL  OF  CITY 

OF  HOBOKEN  v.  STATE  BOARD  OF 

EQUALIZATION. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

Nov.  18,  1912.) 

Error  to  Supreme  Court 

Action  between  the  Mayor  and  Common 
Council  of  the  City  of  Hoboken  and  the 
State  Board  of  Equalisation.  From  a  judg- 
ment in  favor  of  the  latter,  the  former  brings 
error.    Affirmed. 

Horace  L.  Allen,  of  Hoboken  (John  J.  Fal- 
lon, of  Hoboken,  on  the  brief),  for  plaintiffs 
In  error.  William  D.  Edwards,  of  Jersey 
City  (Edwards  &  Smith,  of  Jersey  City,  on 
the  brief),  for  defendants  in  error. 

PER  CURIAM.    This  case  was  decided  by 

the  Supreme  Court  prior  to  the  decision  in 
Lehigh  Valley  Railroad  Co.  v.  Jersey  City, 
80  N.  J.  Law,  298,  78  Atl.  215.  Our  decision 
In  that  case  justifies  the  result  reached  by 
the  Supreme  Court  In  the  present  case.  It  is 
unnecessary  to  decide  whether  that  result 
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does  Justice  to  the  railroad  company,  since 
they  do  not  appeal. 
The  judgment  Is  affirmed,  with  costs. 

MINTURN,  J.  (dissenting).  The  commis- 
sioners of  assessment  of  the  city  of  Hoboken 
Imposed  an  assessment  on  what  is  called  the 
lower  ferry  property  In  that  city,  containing 
a  frontage  of  approximately  850  feet  on  the 
Hudson  river,  upon  which  is  erected  the  fer- 
ry building  and  slips,  from  which  the  ferry- 
boats of  the  Delaware,  Lackawanna  ft  West- 
ern Railroad  Company  ply  between  Hoboken 
and  the  city  of  New  York.  This  ferry  was 
operated  by  CoL  John  Stevens  for  the  use  of 
the  general  public  before  the  advent  of  steam 
as  a  motive  power,  and  thereafter  under  con- 
tract arrangement  between  Its  owners  and 
the  Morris  ft  Essex  Railroad  ferried  the  pas- 
sengers of  the  railroad  In  conjunction  with 
the  general  public  of  the  state  at  large  be- 
tween the  two  cities.  Through  mesne  convey- 
ances the  Delaware,  Lackawanna  ft  Western 
Railroad  took  the  property  over  In  1903. 
Some  time  thereafter  the  railroad  returned 
the  property  with  its  other  buildings  to  the 
state  board  of  assessors,  by  which  board  It 
was  assessed  as  railroad  property.  The  city 
board  of  assessors  continuing  to  assess  it 
locally,  the  question  of  jurisdiction  thus  rais- 
ed was  presented  to  the  county  board  of  tax- 
ation, and  thereafter  to  the  state  board  of 
equalization  of  taxes,  which  latter  board 
found  as  to  the  buildings  that  "it  clearly  ap- 
peared that  this  use  is  three-fourths  local 
and  one-fourth  railroad  use,"  and  canceled 
the  local  assessment  of  $440,000,  and  substi- 
tuted upon  the  ratio  aforesaid  an  assess- 
ment of  $86,000.  Upon  review  that  adjudica- 
tion was  sustained  by  the  Supreme  Court 
This  judgment  of  affirmation  Is  upon  writ 
of  error  before  us.  It  Is  unnecessary  for  the 
purpose  of  this  review  to  consider  the  ques- 
tion raised  by  the  city  as  to  the  right  of  the 
Morris  ft  Essex  Railroad  Company,  the  les- 
sor of  the  present  owner,  to  operate  a  ferry 
under  the  provisions  of  its  charter.  If  it  be 
conceded  that  It  possesses  no  such  power, 
the  argument  still  remains  that  the  Dela- 
ware, Lackawanna  ft  Western  Railroad  Com- 
pany possesses  the  power  under  the  nine- 
teenth section  of  the  General  Railroad  Act 
(L.  1903,  p.  656).  And,  since  the  latter  rail- 
road company  is  undeniably  the  owner  and 
operator  of  the  ferries,  the  question  of  the 
charter  powers  of  the  former  company  is 
entirely  beside  the  question  at  issue.  We  are 
relegated,  therefore,  to  the  question  of  the 
logical  soundness,  and  legal  correctness  of 
the  view  of  the  state  board  of  assessors  In 
formulating  this  assessment,  and  that  of  the 
Supreme  Court  in  affirming  it  Railroad  and 
canal  property  was  segregated  as  a  class 
from  the  general  rotables  of  the  state  for 
taxation  purposes  solely  upon  the  theory  that 
there  was  a  differentiation  in  use  which  war- 
ranted the  segregation  as  a  legislative  state 
policy.    State  Board  of  Assessors  v.  C  R.  R, 


48  N.  J.  Law,  147,  4  Atl.  578.  The  federal 
Supreme  Court  also  held  under  similar  cir- 
cumstances that  such  a  differentiation  does 
not  militate  against  the  constitutional  re- 
quirement that  property  be  assessed  at  true 
value  under  general  laws  and  by  uniform 
rules.  State  Railroad  Tax  Cases,  92  17.  S. 
575,  23  L.  Ed.  663;  Kentucky  R.  R.  Tax 
Cases,  115  U.  S.  321,  6  Sup.  Ct  57,  29  L.  Ed. 
414;  Pittsburg  R  R.  v.  Backus,  154  U.  S. 
421,  14  Sup.  Ot  1114,  38  L.  Ed.  1031.  The 
ratio  decidendi  in  these  adjudications  was 
the  peculiar  use  to  which  the  property  was 
put,  for  upon  that  theory  alone  could  the 
segregation  and  differentiation  in  method  of 
assessment  be  justified  under  the  constitu- 
tional inhibition.  The  Supreme  Court  in  de- 
termining the  locus  of  an  assessment  in  con- 
troversies such  as  that  sub  Judice  has  fre- 
quently emphasized  this  distinction. 

In  the  case  of  Camden  ft  Atlantic  R  R  Co. 
t.  Atlantic  City,  58  N.  J.  Law,  316,  38  AtL 
198,  where  the  Supreme  Court  had  under 
consideration  the  character  of  two  distinct 
properties  owned  by  the  railroad  company, 
one  admittedly  property  Impressed  with  a 
railroad  use,  and  as  such  assessable  by  the 
state  board,  and  the  other  a  street  trolley 
railroad  assessable  by  the  local  authority, 
Mr.  Justice  Garrison  said:  "The  electric  sys- 
tem •  *  *  has  no  such  history  (L  e., 
steam  railroad  use)  and  must  be  judged  la 
the  light  of  its  admitted  character,  irre- 
spective of  its  ownership.  The  application 
of  any  practical  test  discloses  the  independ- 
ent character  of  this  class  of  property. 
Thus,  supposing  the  steam  railroad  company 
should  sell  the  disputed'  property  to  a  street 
railway  company,  what  railroad  purpose 
would  thereupon  cease  to  be  subserved?"  Ik 
was  determined  that  the  electric  plant,  al- 
though owned  and  operated  by  the  steam 
railroad,  was  locally  assessable.  The  case 
of  Lehigh  Valley  R,  R  Co.  v.  Jersey  City, 
80  N.  J.  Law,  298,  78  AtL  215,  is  clearly  dis- 
tinguishable from  the  case  at  bar,  and  serves 
to  emphasize  the  rationale  which  should  gov- 
ern in  the  determination  of  these  cases.  The 
learned  Chief  Justice  who  had  previously  In 
his  opinion  recognized  the  distinction  of  use 
as  the  determining  factor  In  Re  United  R  R 
ft  Canal  Co.,  75  N.  J.  Law,  834,  68  AtL  167, 
again  emphasizes  it,  in  the  Lehigh  Valley 
Case  by  stating:  "The  test  is  use  for  rail- 
road purposes."  Keeping  in  mind  the  dis- 
tinction drawn  by  the  Supreme  Court  in  the 
Camden  ft  Atlantic  Railroad  Case  and  the 
United  N.  J.  R.  R.  ft  Canal  Case,  in  apply- 
ing this  test  of  railroad  use,  can  it  be  ra- 
tionally claimed  that  mere  ownership,  re- 
gardless of  the  extent  or  percentage  of  use 
shall  determine  the  question?  Is  ownership 
In  the  construction  of  the  railroad  taxation 
act  to  be  deemed  the  equivalent  of  use  re- 
gardless of  the  extent  of  the  use?  If  so, 
the  adjudications  of  the  Supreme  Court  rec- 
ognizing an  equality  of  use  In  the  locality  as 
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a  baste  for  local  assessment  are  not  In  con- 
formity with  this  principle  of  construction.' 

It  Is  entirely  conceivable  that  the  actual 
railroad  use  may  be  but  nominal,  and  the  lo- 
cal use  the  substantial  factor  of  value  In 
the  operation  of  a  ferry  plant,  as  in  the 
case  at  bar,  still  under  this  test  of  mere 
ownership  the  right  to  assess  and  tax  is  de- 
nied to  the  locality,  and  transferred  to  a 
board  organized  by  statute  for  dealing  with 
the  assessment  of  property  assumed  to  be 
Impressed  with  a  distinct  railroad  use,  and 
for  that  reason  segregated  from  the  other 
ratables  of  the  state.  Such  a  construction  of 
the  railroad  tax  act  in  my  judgment  mili- 
tates against  the  legislative  intent  and  the 
underlying  philosophy  of  the  theory  upon 
which  such  legislation  Is  based.  In  the  Unit- 
ed N.  J.  R.  R.  &  Canal  Co.  Case,  75  N.  J. 
Law,  334,  68  Atl.  167,  the  question  present- 
ed was  essentially  similar  to  that  involved 
in  the  case  at  bar,  and  the  assessment  was 
ordered  to  be  divided  between  the  assessors 
of  Jersey  City  and  the  state  board  according 
to  what  that  court  found  from  the  facts  to 
be  the  percentage  of  use  as  between  the  pa- 
trons of  the  railroad  and  the  general  public 
using  the  ferry  buildings  by  way  of  the  city 
streets. 

In  the  case  at  bar  the  state  board  pre- 
sumably followed  that  adjudication,  and 
made  the  division  based  upon  use  at  the  ra- 
tio Of  three-fourths  to  local  use  and  one- 
fourth  to  railroad  use,  but  limited  the  ap- 
plication of  the  principle  to  the  ferry  build- 
ings. The  Supreme  Court  in  affirming  this 
division  and  assessment  declared  that,  un- 
der the  phraseology  of  the  act  for  the  tax- 
ation of  railroad  and  canal  property,  "the 
principles  enunciated  should  not  be  extended 
any  further."  This  limitation  in  the  applica- 
tion of  the  principle  presents  the  obstacle 
which  calls  for  my  dissent.  I  am  unable  to 
perceive  upon  principle  any  reason  for  con- 
ceding the  right  of  assessment  of  the  su- 
perstructure to  the  extent  of  three-fourths 
its  value  to  the  locality,  and  denying  the 
right  to  the  local  board  to  assess  the  land 
upon  which  the  structure  stands  upon  the 
same  basis  of  value.  The  concession  in  this 
case  by  the  state  board  that  the  local  use 
of  the  buildings  is  the  major  use  is  essen- 
tially a  concession  that  It  Is  the  main  use. 
If  that  be  the  conceded  fact  as  to  the  super- 
structure, I  am  unable  to  perceive  upon  what 
principle  the  use  thus  defined  stops  with  the 
buildings,  and  is  held  not  to  extend  to  the 
land  upon  which  they  stand.  The  method 
assessment  thus  adopted  is  In  the  inverse 
order '  of  assessment,  contrary  to  the  usual 
practice,  and  opposed  'to  legal  principles,  In 
that  it  begins  with  the  structures  and  ex- 
cludes the  land  upon  which  they  stand,  al- 
though vested  in  the  same  ownership,  and 
devoted  to  the  same  use.  The  laud  being 
the  principal  element  in  the  use,  the  assess- 


ment should  be  levied  upon  It  as  the  funda- 
mental factor,  and  carry  with  It  as  a  neces- 
sary result  the  structures  upon  It  to  the  ex- 
tent of  the  assessment,  upon  the  familiar 
principle. inherent  in  the  maxim,  "Quleqnid 
plantatur  solo,  solo  cedit."  In  my  opinion, 
therefore,  the  city  is  legally  entitled  upon 
the  principle  of  use  by  the  locality  as  de- 
termined by  the  state  board  to  assess  the 
land  upon  which  the  buildings  and  other  su- 
perstructures stand  to  the  extent  of  three- 
fourths  in  value  of  its  area. 

I  am  requested  by  Judges  BOGEHT, 
TREACY,  and  WHITE  to  say  that  they  con- 
cur in  this  view. 


Appeal  of  BRIDGEPORT  MALLBABLB 

IRON  CO. 

(Supreme  Court  of  Errors  of  Connecticut. 

Dec.  19,  1912.) 

1.  Intoxicating  Liquors  (j  45*)— Licbkses 
— Removaxt— Taxpayer's  Appeal. 

Gen.  St  1902,  I  2669,  which  allows  a 
taxpayer  to  appeal  where  a  liquor  licensee  is 
permitted  to  move  his  business  to  another  lo- 
cation, was  not  repealed  or  affected  by  Acta 
1909.  c.  267,  amending  Gen.  St  1902,  f  2660, 
which  gave  a  taxpayer  an  appeal  to  the  supe- 
rior court  from  the  decision  of  county  commis- 
sioners granting  a  license,  or  refusing  to  revoke 
a  license,  by  adding  the  words  "or  In  refusing 
to  grant  the  transfer  of  any  such  license." 

[Ed.  Note. — For  other  cases.  Bee  Intoxicating 
Liquors,  Cent.  l>ig.  8  47;  Dec.  Dig.  {  45.*] 

2.  Intoxicating  Liquors  (8  104*)— License 
—Permission  to  Remove  —  "Appeal"— 
Soope. 

The  county  commissioners,  when  permit- 
ting a  liquor  licensee  to  remove  his  business  to 
a  different  location,  sits  as  an  administrative 
board  and  not  as  a  court,  and  on  appeal  from 
their  decision  does  not  and  cannot  transfer  to  the 
superior  court  their  jurisdiction  to  hear  pure- 
ly administrative  questions,  but  transfers  only 
judicial  questions  involving  the  legality  of  the 
commissioner's  conduct  so  that  the  term  "ap- 
peal" applied  to  such  transfer  is  a  misnomer. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  g  109;    Dec.  Dig.  |  104.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  pp.  442-44(7;    vol.  8,  pp.  7677,  TO78J      i 

3.  Intoxicating  Liquors  (§  104*)— Licenses 
—Permission  to  Remove— Notice  op  Ap- 
peal. 

Where  the  statutes  relating  to  a  taxpayer's 
appeal  from  the  county  commissioners'  permit 
for  a  liquor  licensee's  removal  of  his  place  of 
business  do  not  require  notice  to  be  given  to 
the  licensee,  who  is  a  party  to  the  proceeding 
before  the  commissioners,  he  must  take  notice 
of  the  proceedings,  and  a  notice  of  appeal  filed 
with  the  commissioners  and  the  filing  of  a  bond 
completes  the  appeal  without  formal  notice  to 
him. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  §  109;   Dec.  Dig.  f  104.*) 

Appeal  from  Superior  Court,  Fairfield 
County ;  Lucien  F.  Burpee,  Judge. 

Appeal  to  the  superior  court  by  the  Bridge- 
port Malleable  Iron  Company  from  the  ac- 
tion of  the  county  commissioners  of  Fairfield 
county  in  granting  a  removal  permit  to  one 
McQulre,  a  liquor  licensee.     From  a  judg- 


•For  other  cues  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  &  Am.  Die.  Key-No.  Series  A  Rsp'r  Indexes 
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ment  of  dismissal,  the  Bridgeport  Malleable 
Iron  Company  appeals.  Error,  and  cause 
remanded. 

Appeal  by  a  taxpayer  from  the  action  of 
the  county  commissioners  of  Fairfield  coun- 
ty in  granting  a  removal  permit  to  a  liquor 
licensee,  taken  to  the  superior  court  In  said 
county  where  the  licensee  entered  a  special 
appearance,  and  filed  a  plea  In  abatement 
upon  the  ground  that  no  notice  of  the  appeal 
had  been  given  him.  A  demurrer  to  this 
plea  having  been  overruled  by  the  court 
(-Case,  J.),  the  appellant  filed  an  answer  to 
the  plea,  which  upon  demurrer  the  court 
(Burpee,  J.)  held  to  be  Insufficient  There- 
upon the  Appellant  filed  a  motion  that  the 
licensee  be  cited  in  as  a  party  defendant, 
which  was  denied,  and  a  Judgment  sustain- 
ing the  plea  in  abatement  and  dismissing  the 
appeal  was  entered.  The  appellant  below 
appeals  to  this  court  assigning  for  error  the 
rulings  of  the  trial  court  upon  the  demurrers 
and  motion  and  In  dismissing  the  appeal. 
Error  and  cause  remanded  to  be  proceeded 
with  according  to  law. 

Stiles  Judson,  of  Bridgeport,  for  appellant 
Robert  E.  De  Forest  of  Bridgeport  for  ap- 
pellee. 

THAYER,  J.  (after  stating  the  facts  as 
above).  [1]  It  was  suggested  upon  the  ar- 
gument by  counsel  for  the  appellee  that 
no  appeal  is  allowed  by  statute  from  a  de- 
cision of  the  county  commissioners  granting 
the  transfer  of  a  licensed  business  from  one 
place  to  another ;  that  this  appeal  was  there- 
fore wholly  unwarranted  in  law;  that  the 
superior  court  had  no  jurisdiction  of  it,  and 
should  have  dismissed  it  for  that  reason ; 
and  that  as  a  consequence  the  appellants 
were  not  harmed  by  the  court's  dismissal  of 
the  appeal,  even  If  Its  rulings  which  are  com- 
plained of  in  the  reasons  of  appeal  were 
erroneous.  It  will  be  well  to  consider  this 
claim  at  the  outset,  for,  if  the  appellant  had 
no  right  of  appeal,  the  case  should  have  been 
dismissed  by  the  superior  court  for  want  of 
Jurisdiction,  whether  the  plea  In  abatement 
was  sustainable  or  not  and  the  appellant 
was  not  harmed  by  the  rulings  of  which  com- 
plaint Is  made. 

General  Statutes,  |  2668,  provides  for  an 
appeal  by  the  applicant  for  a  license  from 
the  action  of  the  county  commissioners  in 
refusing  to  grant  a  license,  or  In  revoking  a 
license  to  sell  intoxicating  liquors.  Section 
2660  provides  that  a  taxpayer  "may  appeal 
to  the  superior  court  from  the  decision  of 
the  county  commissioners  in  granting  a 
license  to  sell  spirituous  or  Intoxicating  liq- 
uors or  In  refusing  to  revoke  any  such  license 
already  granted."  Section  2669,  after  provid- 
ing that  every  license  shall  specify  the  town 
and  the  particular  building  or  place  In  which 
liquors  may  be  sold  under  the  license,  and 
that  the  county  commissioners  may  after 
due  notice  and  hearing,   Indorse  upon  the 


license  permission  to  the  licensee  to  remove 
from  one  building  to  another,  concludes  with 
the  provision  that  "the  law  concerning  ap- 
peals from  county  commissioners  shall  ap- 
ply to  such  cases."  We  have  held  that  this 
provision  allowed  a  taxpayer  to  appeal  where 
a  licensee  was  given  permission  to  remove  his 
business  from  one  building  to  another. 
Wakeman's  Appeal,  74  Conn.  313,  315,  50  Atl. 
733;  Bormann's  Appeal,  81  Conn.  458,  462, 
71  Atl.  502.  The  provision  relating  to  an 
appeal  doubtless  refers  to  the  right  of  ap- 
peal given  in  sections  2658  and  2660,  and 
thus  gives  to  the  licensee  as  well  as  the  tax- 
payer, in  cases  where  permission  to  remove 
has  been  granted  or  refused,  an  appeal,  which 
until  the  passage  of  section  2669  in  1897  had 
not  been  allowed.  Wakeman's  Appeal,  74 
Conn.  313,  315,  50  Atl.  733.  Chapter  267  of 
the  Public  Acts  of  1909,  upon  which  the  ap- 
pellee bases  his  claim  that  no  appeal  Is  al- 
lowed to  a  taxpayer  where  permission  of  re- 
moval is  granted  to  a  licensee,  amends  sec- 
tion 2660  by  adding,  after  the  words  "may 
appeal  to  the  superior  court  from  the  deci- 
sion of  the  county  commissioners  granting  a 
license  *  *  *  or  In  refusing  to  revoke 
any  such  license  already  granted,"  the  words 
"or  in  refusing  to  grant  the  transfer  of  any 
such  license."  It  Is  claimed  that  under  sec- 
tion 2660,  as  thus  amended,  a  taxpayer  has 
a  right  to  appeal  from  a  refusal  to  grant  a 
transfer,  but  that  neither  by  this  statute 
nor  by  any  other  has  he  now  the  right  of 
appeal  from  an  order  granting  a  transfer. 
We  are  not  called  upon  to  now  construe  this 
statute,  nor  to  inquire  what  the  Legislature 
Intended  by  the  amendment  The  transfer 
of  a  license  is  an  entirely  different  thing 
than  permission  to  remove  the  licensed  busi- 
ness from  one  building  to  another;  the  for- 
mer permitting  a  person  other  than  the  one 
originally  licensed  to  carry  on  the  business 
at  the  place  originally  licensed,  and  the  lat- 
ter permitting  the  original  licensee  to  carry 
on  the  business  at  a  place  other  than  that 
originally  licensed.  It  Is  clear  that  the  stat- 
ute (chapter  267  of  the  Public  Acts  of  1909) 
gives  the  taxpayer  no  right  to  appeal  from 
a  decision  of  the  county  commissioners  grant- 
ing permission  to  remove  a  licensed  liquor 
business  from  one  place  to  another.  But  it 
is  a  strange  result  if  this  act  by  giving  a  tax- 
payer an  appeal  which  he  would  not  desire 
from  a  decision  refusing  the  transfer  of  a 
license  against  which  he  had  remonstrated 
(for  the  statute  requires  that  he  must  have 
remonstrated  to  entitle  him  to  an  appeal) 
takes  from  him  the  right  which  he  had  un- 
der section  2669,  to  appeal  from  a  decision 
granting  the  permission  of  a  removal  which 
he  sought  to  prevent  There  is  In  chapter 
267  no  express  repeal  of  section  2669  or  any 
portion  of  It  There  is  no  inconsistency  be- 
tween the  two  statutes.  They  can  therefore 
stand  together.  We  think  that  section  2669 
was  not  affected  by  chapter  267  of  the  Public 
Acts  of  1909,  that  taxpayers  retain  the  right 
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of  appeal  given  them  by  that  section  In 
cases  where  permission  is  given  to  remove 
the  licensed  business  from  one  building  to 
another,  and  that  the  appellant's  appeal  was 
properly  allowed. 

[2,  3]  The  rulings  complained  of  In  the  as- 
signments of  error  all  relate  to  the  question 
of  notice.  The  appellee  McGuire,  as  appears 
by  the  record,  held  a  license  to  sell  spirituous 
and  intoxicating  liquors  in  the  city  of  Bridge- 
port at  No.  1311  Main  street  Be  applied  to 
the  county  commissioners  for  permission  to 
remove  his  business  under  the  license  to  No. 
447  Gregory  street  The  appellant  and  nu- 
merous other  citizens  and  taxpayers  remon- 
strated against  the  granting  of  such  permis- 
sion, but  It  was  granted.  The  appellant 
thereupon  filed  with  the  county  commission- 
ers a  written  notice  that  it  appealed  from 
such  decision  to  the  superior  court  In  Fair- 
field county  on  the  second  return  day  there- 
for after  the  decision,  and  filed  with  them 
a  bond  to  the  county  to  pay  all  costs,  should 
the  appeal  not  be  sustained.  The  count? 
commissioners  accepted  and  approved  the 
bond  and  allowed  the  appeal,  but  made  no  or- 
der of  notice  of  the  taking  of  the  appeal  to  be 
given  to  the  appellee.  No  notice  of  the  ap- 
peal was  In  fact  served  upon  him,  but  that 
he  had  notice  of  It  is  apparent  from  the 
fact  that  he  appeared  specially  to  plead  In 
abatement  the  want  of  notice.  The  question 
is,  Was  he  entitled  to  a  formal  notice? 

The  appellant  In  taking  its  appeal  com- 
plied In  every  respect  with  the  statute  relat- 
ing to  appeals  In  these  cases  as  provided  in 
General  Statutes  (section  2660),  as  amended 
by  chapter  150  of  the  Public  Acts  of  1905 
and  chapter  267  of  the  Public  Acts  of  1909. 
There  Is  nothing  in  the  statutes  requiring 
that  any  notice  shall  be  given  or  ordered 
to  be  given  to  the  appellee  in  such  cases.  In 
appeals  from  Justice  and  other  inferior 
courts  to  the  superior  court  and  court  of  com- 
mon pleas,  and  in  appeals  from  the  superior 
court  and  other  trial  courts  to  this  court 
no  notice  to  the  appellee  is  provided  for.  He 
Is  a  party  to  the  proceeding  'In  the  lower 
court,  and  must  take  notice  of  what  takes 
place  there  relating  to  the  proceeding.  The 
notice  of  the  appeal  filed  with  the  trial  court 
and  the  filing  of  the  bond  is  all  that  Is  re- 
quired of  the  appellant  unless,  in  cases  of 
appeal  to  this  court  a  finding  is  necessary 
to  properly  present  the  questions  of  law 
sought  to  be  raised. 

It  is  said  that  the  county  commissioners 
when  granting  and  revoking  licenses  and 
permitting  transfers  and  removals  sit  as  an 
administrative  board,  and  not  as  a  court. 
We  have  so  held,  and  held  that  an  appeal 
from  their  decision  does  not  and  cannot 
transfer  to  the  superior  court  the  jurisdic- 
tion of  the  county  commissioners  to  hear 
purely  administrative  questions,  and  that  the 
word  "appeal''  is  thus  a  misnomer  when  ap- 
plied to  these  appeals  from  the  county  com- 


missioners, because  the  proceeding  by  ap- 
peal does  not  transfer  the  entire  matter  to 
the  superior  court  for  a  rehearing,  but 
takes  there  only  Judicial  questions  Involving 
the  legality  of  their  conduct  Moynlhan's 
Appeal,  75  Conn.  358,  360,  53  AtL  903.  In 
this  respect  these  appeals  are  like  those 
from  the  superior  court  and  other  trial 
courts  to  this  court  which  transfer  only  ques- 
tions of  law.  In  Moynlhan's  Appeal  the 
question  of  the  superior  court's  Jurisdiction 
of  the  appeal  was  raised,  It  being  claimed  that 
the  statute  allowing  the  appeal  was  void  as 
permitting  the  transfer  to  that  court  for  tri- 
al the  purely  administrative  questions  which 
it  was  the  duty  of  the  county  commissioners 
to  determine.  The  appeal  In  that  case  was 
taken  in  the  same  manner  as  the  one  now 
before  us,  by  giving  written  notice  of  the  ap- 
peal to  the  county  commissioners,  the  giving 
of  a  bond,  and  the  allowance  of  the  appeal 
by  the  county  commissioners.  In  that  case 
the  county  commissioners  made  an  order 
that  notice  of  the  appeal  should  be  given  to 
the  appellees.  But  as  there  was  no  statu- 
tory requirement  that  such  order  should  be 
made  or  notice  given,  It  was  without  effi- 
cacy, except  so  far  as  It  may  have  resulted  In 
actual  notice  being  given  to  the  appellees. 
Such  notice  the  appellee  had  In  the  present 
case.  The  claim  made  in  that  appeal,  as 
already  mentioned,  was  not  sustained,  and 
we  held  that  under  the  name  of  "appeal," 
the  license  law  had  provided  appropriate 
process  for  controlling  the  unlawful  conduct 
of  the  county  commissioners.  It  is  true  that 
v*e  also  said  that  this  "amorphous  appeal" 
(as'  such  appeals  are  called  In  Norwalk  Street 
Ry.  Co.'s  Appeal,  69  Conn.  676,  600,  37  AtL 
1080,  1088,  39LB.A.  794),  as  thus  used, 
"has  been  construed  as  providing  for  an 
original  application  to  the  superior  court  to 
exercise  its  appropriate  Judicial  power,"  etc. 
And  again  we  spoke  of  one  of  these  appeals 
as  an  application  to  the  superior  court  un- 
der section  2660  of  the  General  Statutes. 
This  was  in  Burns'  Appeal,  76  ConC  395. 
396,  56  AtL  611,  which  was  taken  In  the  same 
manner  as  Moynlhan's  Appeal.  This  Is  the 
form  which  has  been  used  during  the  20 
years  since  the  statutes  allowing  these  ap- 
peals has  existed.  In  some  of  them  notice  to 
the  appellee  has  been  ordered  by  the  county 
commissioners,  and  In  others  it  has  not  been. 
The  fact  that  these  appeals,  taken  as  the 
statute  prescribes  that  they  shall  be,  have 
been  construed  by  this  court  as  original  ap- 
plications to  the  superior  court,  Is  urged  as 
supporting  the  claim  that  notice  must  be 
given  to  the  appellee  as  in  other  cases  of 
original  applications  to  courts.  The  appellee 
contends  that  being  an  "original  applica- 
tion," It  is  distinct  from  the  proceeding  be- 
fore the  commissioners,  and  that  as  a  matter 
of  natural  Justice  the  appellee  was  entitled 
to  notice  of  it  We  think  that  the  matter  of 
notice  Is  not  affected  by  the  construction 
which  has  been  placed  upon  the  process  by 
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appeal  In  these  cases.  We  were  there  speak- 
ing of  their  effect,  of  the  questions  which 
were  presented  by  them,  as  we  might  have 
said  that  they  were  In  effect  writs  of  cer- 
tiorari or  writs  of  error.  There  bad  been  no 
direct  application  to  the  court  In  either  of 
the  cases  referred  to.  Appeals  as  the  stat- 
ute provided  had  been  taken  In  each,  and 
we  Bald  that,  in  effect,  they  were  like  orig- 
inal applications  calling  Into  action  the  Judi- 
cial power  of  the  superior  court  in  deter- 
mining the  legality  of  the  commissioners' 
conduct  That  is  not  saying  that  the  appel- 
lant shall  make  a  direct  application  to  the 
superior  court,  nor  that  an  appeal  in  the 
way  fixed  by  statute  shall  be  followed  by  an 
order  of  notice  and  service  of  the  same  upon 
the  appellee. 

The  Legislature  had  power  to  provide  a 
process  by  which  the  illegal  conduct  of  the 
county  commissioners  In  granting  or  refusing 
licenses  and  in  permitting  or  refusing  trans- 
fers or  removals  can  be  corrected.  It  exer- 
cised that  power  In  section  2660  of  the  Gen- 
eral Statutes,  as  amended,  by  providing  the 
appeal  thereby  allowed.  Moynlhan's  Appeal, 
75  Conn.  858,  860,  58  Atl.  903.  The  appellee 
was  a  party  to  the  proceeding  before  the 
county  commissioners,  is  held  to  know  the 
law,  and  is  chargeable  with  knowledge  of 
the  appeal.  He  was  not  entitled  to  be  served 
with  a  notice  of  the  appeal. 

Error  is  assigned  upon  the  court's  action 
in  refusing  to  order  that  notice  be  given  to 
the  appellee  after  the  demurrers  had  been 
decided  against  the  appellants  and  a  motion 
for  final  judgment  on  the  plea  in  abatement 
was  pending.  As  the  appellee  had  to  the 
knowledge  of  the  court  actual  notice  of  the 
pendency  of  the  appeal,  such  notice  was  un- 
necessary. In  a  case  where  It  Is  made  to  ap- 
pear to  the  court  that  an  appellee  has  no 
knowledge  of  the  pendency  of  the  appeal,  It 
would  be  proper  to  order  that  notice  be 
given  to  him.  It  was  not  error  in  the  present 
case  to  refuse  the  order  of  notice  requested. 
The  demurrer  to  the  plea  in  abatement 
should  have  been  sustained. 

There  is  error,  and  the  cause  is  remanded 
to  be  proceeded  with  according  to  law.  The 
other  Judges  concurred. 


AMERICAN  WOOLEN  CO.  v.  MAAOET. 

(Supreme  Court  of  Errors  of  Connecticut    Dec. 
19,  1912.) 

X.  Bankruptcy    (55    363,    891*)   —  Action 

Against  Bankrupt—  Survival. 

An  action  brought  before  defendant  was  ad- 
judged a  bankrupt  survives  where  he  fails  to 
obtain  a  discharge,  and  dividends  declared  in 
the  bankruptcy  court  and  received  by  plaintiff 
merely  reduce  the  cause  of  action  pro  tanto. 

(Ed.  Note. — For  other  cases,  see  Bankruptcy, 
Cent.  Dig.  U  550-654,  637-655;  Dec.  Dig.  |j 
363,  891.*] 


2.  Bankruptcy  (I  863*)  —  Action  Before 
Bankruptcy— Presentation  or  Pboof  or 
Claims— Effect. 

Where  a  plaintiff,  instituting  a  suit  before 
defendant  was  adjudged  a  bankrupt,  filed  his 
proof  of  claim  in  the  bankruptcy  court  and  pro- 
cured Its  allowance,  but  at  the  time  of  the  filing 
he  gave  notice  of  the  action,  and  stated  that  he 
filed  the  claim  without  prejudice  to  his  right 
to  pursue  the  action,  he  did  not  waive  his  right 
to  thereafter  pursue  action. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy, 
Cent  Dig.  |i  550-554 ;   Dec  Dig.  {  363.*] 

8.  Bankruptcy  ({  391*)— Attachment— Lia- 
bility OV  SURETIES. 

Where  a  defendant  in  attachment  obtained 
a  discharge  of  the  attachment  by  giving  bond, 
and  he  was  thereafter  adjudged  a  bankrupt  and 
obtained  his  discharge,  plaintiff  was  entitled  to 
a  special  judgment  securing  the  benefit  of  the 
attachment  or  the  substituted  bond. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy, 
Cent  Dig.  Si  637-655;    Dec.  Dig.  f  39L*] 

4.  Bankruptcy  (|  891*)  —  Action  Against 
Bankrupt—  Special  judgment. 

The  court  has  jurisdiction  to  render  a  spe- 
cial judgment  against  a  defendant  in  an  action 
aided  by  attachment  who  is  subsequently  ad- 
judged a  bankrupt,  and  who  obtained  his  dis- 
charge, to  enable  plaintiff  to  enforce  the  bond 
given  by  defendant  for  the  release  of  the  attach- 
ment 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Cent  Dig.  if  637-655;  Dec  Dig.  f  391.*] 

5.  Bankruptcy  (|  884*)  —  Discharge  —  Spe- 
cial Judgment.  • 

A  plaintiff  in  attachment  who  obtains  a 
special  judgment  to  secure  the  benefit  of  the  at- 
tachment made,  or  of  the  substituted  bond  given 
prior  to  the  adjudication  in  bankruptcy  of  de- 
fendant, may  prove  his  claim  in  the  bankruptcy 
court  and  in  the  distribution  of  dividends  the 
amount  of  the  judgment  may  be  deducted  from 
the  face  of  the  claim  allowed,  and  the  dividends 
paid  on  the  balance. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Cent  Dig.  H  501-607;   DecDig.  f  834.*] 

6.  Payment  (f  38*)  —  Application  —  What 
Law  Governs. 

The  application  of  payments  by  a  buyer  Is 
governed  by  the  law  of  the  state  where  the 
payment  Is  made. 

(Ed.  Note.— For  other  cases,   see   Payment 
Cent  Dig.  If  99-103 ;   Dec  Dig.  |  8a*] 

7.  Evidence  (I  80*)— Laws  or  Other  States 
—Judicial  Notice— Presumptions. 

Where  the  law  of  a  sister  state  is  not  prov- 
ed, the  court  must  follow  it  as  far  as  It  can 
ascertain  it  from  the  decisions  of  the  sister 
state,  and,  where  that  cannot  be  done,  it  must 
presume  that  the  law  of  the  sister  state  is  like 
the  law  of  the  forum,  and,  when  the  law  of  the 
forum  is  not  settled,  it  must  presume  that  it  is 
the  same  as  the  common  law. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  §  101;    Dec  Dig.  §80.*] 

8.  Payment  (|  43*)  —  Mutual  Accounts  — 
Transactions  Constituting. 

Where  an  account  on  the  debit  side  consist- 
ed of  continuous  charges  for  goods  sold  oa 
different  dates  with  entries  of  the  several  dates 
when  the  same  became  due,  and  on  the  credit 
side  appeared  credit  entries  for  goods  returned, 
and  the  cash  payments  were  entered  as  cash  on 
account  the  account  was  not  a  mutual  account 
but  an  ordinary  mercantile  open  running  ac- 
count made  up  of  debits  on  one  side,  and  cash 
credits  and  goods  returned  on  the  other. 

[Ed.   Note.— For    other   cases,   see   Payment 
Cent  Dig.  f  122;   Dec  Dig.  f  43.*] 


•For  other  cases  Ms  Mm*  topic  and  lection  NUMBER  la  Dec.  Dig.  &  Am.  Dig.  Koy-No.  Series  A  Rap'r  Indue* 

Digitized  by  VjOOQ  IC 


584 


85  ATLANTIC  REPORTER 


(Conn. 


9.  Payment  (8  36*)— Application. 

The  law  governing  the  application  of  pay- 
ments is  the  same  whether  the  payments  are 
made  on  an  ordinary  running  mercantile  ac- 
count, or  on  an  account  made  up  of  as  many  in- 
dependent causes  of  action  as  there  are  bills  of 
goods  sold. 

[Ed.   Note.— For   other   cases,    see   Payment, 
Cent.  Dig.  IS  867,  858;   DecDig.  |  36.*1 

10.  Payment  (5  39*)  —  Application  —  Right 
or  Debtor. 

Ordinarily  a  debtor  may  direct  at  the  time 
of  payment  to  which  one  of  two  or  more  debts 
or  items  of  account  the  payment  shall  be  ap- 
plied, and,  where  he  fails  to  do  so,  the  creditor 
may  make  the  application,  and  this  rule  will 
be  enforced  in  action  of  book  debts  for  goods 
sold,  with  credits ;  the  account  'being  an  entire 
one  without  any  rest  or  balance  struck. 

[Ed.    Note. — For   other   cases,  see    Payment, 
Cent  Dig.  g|  104-114;  Dec.  Dig.  §  39.*] 

11.  Payment  (|  36*)  —  Application  —  Evi- 
dence. 

The  application  of  payment  to  one  of  two 
or  more  debts  or  items  of  account  may  be  by 
express  designation,  or  the  intention  to  apply 
may  be  inferred  from  the  circumstances  of  the 
payment 

[Ed.   Note. — For   other   cases,   see   Payment 
Cent  Dig.  g|  857,  858;   Dec.  Dig.  §  36.*] 

12.  Payment  (f  39*)— Application  bt  Cred- 
itor— Time  of  Application. 

A  creditor  who  has  the  right  to  apply  pay- 
ments to  one  of  two  or  more  debts  or  items 
of  an  account  must  make  the  application  be- 
fore suit  , 

[Ed.   Note. — For   other  cases,   see   Payment, 
Cent  Dig.  ||  104-114;  Dec  Dig.  |  39.*] 

13.  Payment  (|  39*)— Application— Right  o» 
Creditor. 

Where  the  right  of  a  creditor  to  apply  a 
payment  to  one  of  two  or  more  debts  or  items 
of  account  is  lost  before  he  sues,  the  com- 
mencement of  the  suit  does  not  evidence  an  in- 
tention to  apply  the  payment  to  the  debts  or 
items  of  the  account  other  than  those  sued  on. 
[Ed.  Note. — For  other  cases,  see  Payment 
Cent  Dig.  if  104-114 ;   Dec.  Dig.  f  39.*] 

14.  Payment  (|  43*)— Application  by  Court. 
In  the  absence  of  application  by  debtor  or 

creditor  of  a  payment  to  one  of  two  or  more 
debts  or  items  of  account  the  court  will  make 
It  according  to  the  justice  of  the  case  best  pro- 
moted by  carrying  out  the  intention  of  the  par- 
ties, whether  express  or  implied. 

[Ed.   Note.— For   other   cases, '  see   Payment 
Cent  Dig.  |  122;   Dec.  Dig.  |  43.*] 

15.  Payment  (J  43*) — Application  —  Open 
Running  Merchant's  Account. 

In  the  absence  of  evidence  of  a  contrary 
intention,  or  other  controlling  circumstances, 
the  law  presumes  that  the  entry  of  payments 
generally  as  credits  on  an  open  running  mer- 
chant's account  indicates  an  intention  of  the 
creditor  to  apply  the  payment  to  the  earliest 
items  of  the  account  and,  where  the  creditor 
credits  payments  generally  on  the  account,  with- 
out showing  any  application  to  the  later  items 
of  the  account,  and  he  thereafter  brings  action 
on  the  earlier  items,  and  on  the  debtor  becom- 
ing a  bankrupt  files  proof  of  the  entire  account, 
the  payments  must  be  applied  to  the  earliest 
items. 

[Ed.   Note.— For  other  cases,   see   Payment 
Cent  Dig.  |  122;   Dec.  Dig.  f  43.*] 

16.  Trial  (|  404*)— Findings— Legal  Con- 
clusion. 

A  statement  in  the  memorandum  of  deci- 
sion made  a  part  of  the  finding  that  a  creditor 
never  intended  to  apply  payments  to  the  earliest 
items  of  the  account  is  but  an  expression  of  a 


legal  conclusion  rather  than  a  finding  of  fact, 
where  it  conflicts  with  a  carefully  prepared  find- 
ing of  fact 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  957-962;    Dec  DigTl  404.*] 

17.  Payment  (|  43*)— Application. 

Payment  made  after  the  commencement  of 
an  action  aided  by  attachment  will  not  be  cred- 
ited on  the  items  of  the  account  sued  on,  though 
they  are  the  earliest  items  of  the  account  since 
such  application  would  prejudice  the  rights  of 
the  creditor  secured  in  the  suit  by  the  debtor 
obtaining  a  dissolution  of  the  attachment  by 
giving  bond  prior  to  his  being  adjudged  a  bank- 
rupt 

[Ed.  Note. — For  other  cases,  see  Payment 
Cent  Dig.  |  122;   Dec.  Dig.  |  43.*] 

Appeal  from  Superior  Court,  Fairfield 
County;  William  H.  Williams  and  Howard 
J.  Curtis,  Judges. 

Action  by  the  American  Woolen  Company 
against  Israel  H.  Maaget  From  a  judg- 
ment for  plaintiff,  defendant  appeals.  Re- 
versed in  part  and  remanded,  with  direc- 
tions. 

The  plaintiff,  a  manufacturer  of  woolen 
cloths,  had  for  several  years  prior  to  (his 
action  sold  goods  to  the  defendant,  a  manu- 
facturer of  clothing. 

The  plaintiff  kept  an  open  account  of  said 
sales  on  Its  books,  and  entered  the  same 
when  made  bat  not  In  the  order  of  delivery. 
The  said  account  comprised,  under  different 
columns,  the  date  of  each  sale,  the  identify- 
ing number  of  the  goods,  the  terms  of  the 
sale,  the  dating  of  the  bill  in  case  a  date 
other  than  the  sale  was  given,  the  amount 
of  the  charge,  and  the  amount  of  any  cred- 
it for  goods  returned  and  payments  made. 

The  plaintiff  at  the  time  of  this  action 
had  sold  goods  to  the  defendant  as  follows: 

Group  1:  June  8  to  August  16, 1907, 
items  dated  day  of  sale  and  due 
October  8  to  December  16,  1907. .  .$11,566  39 

Group  2:  May  17  to  August  16, 
1907,  items  dated  day  of  sale  and 
due  April  1,  1908 18,902  82 

Group  3:  December  18,  1907,  to 
February  28,  1908,  items  dated  day 
of  sale  and  due  April  18  to  June 
28,    1908 636603 

Making  a  total  due,  exclusive  of  pay- 
ments, at  date  of  suit $35,835  24 

Group  4:  February  4  to  May,  1908, 
items  dated  June  1,  1908,  and  due 
October  J,  1908 2.710  15 

Group  5:  June  1  to  20,  1908.  items 
dated  day  of  sale  and  due  October 
1,  190& 88  08      | 

Total    sales. .'.$38,633  42 

Payments  had  been  made  on  said  account 
as  follows: 

Before  this  action: 

March  10,  1908 $   873  53 

April     11,  1908 1,351  88 

May        6,  1908. 1,192  14 

June       4,  1908. 1,564  78 

June       6,  1908: 1.431  00    $6,413  S3 

After  this  action: 

Sept       4,  1908 $1,587  91 

March    9,  1909. 1,731  83    $8319  74 


sams  topic  and  section  NUMBER  In  Dec  Dig.  &  Am.  Dig.  Key-No.  Series  &  Bep'r  Index* 

Digitized  by  VjOOQ  IC 


•For  otaor  cues  sm 


Conn.) 


AMERICAN  WOOLEN  CO.  v.  MAAOET 


685 


Said  payments  of  $6,413.83  were  credited 
by  the  plaintiff  generally  on  its  said  ledger 
account  with  the  defendant,  hut  had  not, 
prior  to  the  bringing  of  this  action,  been 
applied,  either  by  the  plaintiff  or  the  de- 
fendant, to  any  particular  items  of  said  ac- 
count, and  the  defendant  had  made  no  re- 
quest for  any  such  application.  In  the  course 
of  dealing  with  the  plaintiff,  sometimes  the 
defendant  designated  the  particular  items  of 
the  account  to  which  he  desired  the  pay- 
ments applied,  In  which  case  they  were  so 
applied  on  said  ledger  account,  and  at  other 
times  the  defendant  made  no  application  of 
the  payments,  and  In  such  cases  the  pay- 
ments were  entered  as  a  general  credit  on 
said  account  This  action  was  begun  by  at- 
tachment on  August  31,  1908,  to  recover  for 
the  Items  In  group  1.  Shortly  thereafter  the 
attachment  was  dissolved  by  the  giving  of 
a  bond  with  surety.  On  November  7,  1908, 
after  said  bond  had  been  substituted  for 
said  attachment,  the  defendant  was  duly  ad- 
Judged  a  bankrupt  In  the  United  States  Dis- 
trict Court.  When  the  defendant  was  so 
adjudged,  the  balance  due  the  plaintiff  on 
the  debit  side  of  said  ledger  account  was 
$31,691.04,  which  was  transferred  on  the 
books  of  the  plaintiff  to  an  account  called 
the  "suspense  account"  On  'October  9,  1909, 
the  plaintiff  duly  filed  its  proof  of  claim 
with  the  referee  In  bankruptcy  in  the  sum 
of  $29,890.40,  In  which  proof  of  claim  the 
fact  that  this  action  had  been  instituted  was 
referred  to,  and  the  claim  presented  with- 
out prejudice  to  the  plaintiff's  right  to  pro- 
ceed in  said  action.  Said  claim  Included  all 
of  the  Items  due  the  plaintiff  at  the  date  of 
suit  and  subsequent  thereto,  and  was  proved 
and  allowed  In  the  sum  of  $23,187.03.  Aft- 
er this  action  was  begun,  and  before  the 
same  came  to  trial,  the  defendant  applied  for 
his  discharge  under  the  bankruptcy  act  (Act 
July  1,  1898,  c.  541,  SO  Stat  644  [U.  S.  Comp. 
St  1901,  p.  3418),  and  said  discharge  was 
denied,  and  the  time  limited  for  an  appeal 
from  the  order  denying  said  discharge  had 
expired.  A  preliminary  dividend  of  6  per 
cent  was  duly  declared  on  all  claims  proved 
and  allowed  by  the  bankruptcy  court  against 
the  estate  of  said  defendant  but  said  divi- 
dend has  not  yet  been  paid  by  the  trustee 
In  bankruptcy.  Before  issue  was  Joined  in 
this  action,  the  defendant  moved  for  a  stay 
of  proceedings  until  12  months  after  the 
date  of  adjudication  In  bankruptcy,  or  until 
the  Question  of  defendant's  discharge  In 
bankruptcy  was  determined.  The  plaintiff 
made  answer  to  said  motion  that  it  desired 
to  prosecute  said  action  to  Judgment  for  the 
purpose  of  proceeding  against  the  surety  in 
case  the  condition  of  said  bond  was  not 
performed.  The  court  denied  the  motion  for 
said  stay  upon  the  ground  that  the  plaintiff 
was  entitled  to  a  modified  Judgment  to  en- 
force whatever  rights  It  might  be  entitled  to 
upon  the  bond.  And  the  plaintiff  In  its  re- 
ply set  up  "that  the  plaintiff  desires  to  pros- 


ecute this  action  to  Judgment  for  the  pur- 
pose of  proceeding  against  the  said  surety, 
In  case  the  condition  of  the  aforesaid  bond 
Is  not  performed." 

The  court  found  the  Issues  for  the  plain- 
tiff both  upon  the  complaint  and  counter- 
claim, and  rendered  Judgment  that  the  plain- 
tiff recover  of  the  defendant  £14,436.78. 

William  A  Redden  and  William  B.  Board- 
man,  both  of  Bridgeport,  for  appellant  John 
K.  Beach  and  Frederick  H.  Wlggln,  both  of 
New  Haven,  for  appellee. 

WHEELER,  J.  The  appeal  raises  three 
questions,  tbe  decision  of  which  are  necessary 
to  the  determination  of  this  cause:  (1)  Did 
the  proof  and  allowance  in  the  bankruptcy 
court  of  the  plaintiff's  entire  claim  merge  the 
cause  of  action  Involved  in  the  claim  sued 
on?  (2)  Ought  the  payments  made  prior  to 
this  action  to  have  been  credited  upon  the 
items  of  the  account  in  suit?  (3)  Ought 
the  payments  made  subsequent  to  this  ac- 
tion to  have  been  credited  upon  the  Items  of 
tbe  account  in  suit?  We  will  take  up,  in 
order,  these  questions. 

[1]  1.  The  plaintiff  brought  Its  action 
against  the  defendant  upon  the  items  of 
group  1  before  he  was  adjudged  a  bankrupt 
In  order  to  share  in  the  bankrupt's  estate, 
the  plaintiff  was  compelled  to  prove  its  en- 
tire claim  against  the  bankrupt  If  the 
bankrupt  procured  his  discharge,  the  plain- 
tiff's right  of  action  thereafter  upon  its 
claim,  in  the  absence  of  fraud,  would  be  gone, 
since  it  had  due  notice  of  tbe  proceeding. 
If  the  bankrupt  failed  to  secure  his  dis- 
charge, and  that  is  this  case,  the  plaintiff's 
cause  of  action  survived,  and  dividends  de- 
clared in  the  bankrupt  court  and  received  by 
the  plaintiff  merely  reduced  Its  cause  of  ac- 
tion pro  tanto.  It  has  been  held  that  "a 
creditor  who  offers  proof  of  his  claim,  and 
demands  its  allowance,  subjects  himself  to 
the  dominion  of  the  court  and  must  abide 
the  consequences."  Wlswall  et  al.  v.  Camp- 
bell, 93  U.  S.  347,  861  (23  L.  Ed.  923).  And 
that  a  disallowance  of  a  claim  is  a  bar  to  an 
action  upon  the  subject-matter  of  the  claim. 
Hargadlne-McKitterick  Co.  v.  Hudson,  122 
Fed.  232,  236,  68  C.  C.  A  596;  In  re  Kenyon 
(D.  a)  156  Fed.  863,  864.  Assuming  that 
this  be  the  ordinary  rule  of  the  federal 
court,  it  has  no  application  to  the  situation 
presented  in  this  case  for  two  reasons: 

First  The  cause  of  action  underlying  the 
claim  is  never  held  merged  in  the  Judgment 
of  allowance,  unless  the  bankrupt  secures 
bis  discharge.  When,  as  in  this  case,  the 
bankrupt  is  denied  a  discharge,  the  cause 
of  action  survives.  This  was  the  construc- 
tion placed  upon  the  bankruptcy  act  of  1867 
(Act  March  2, 1867,  c.  176,  14  Stat  617),  and 
decisions  upon  this  point  are  equally  ap- 
plicable to  the  present  act  Both  acts  per- 
mit the  creditor  proving  his  claim  to  object 
to  the  discharge.     If  the  allowance  of  the 
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claim  ends  the  cause  of  action  arising  from 
the  existence  of  the  claim,  contesting  the 
discharge  could  not  affect  the  rights  of  the 
creditor  and  such  a  course  would  be  futile. 
If  the  allowance  merged  the  cause  of  action 
and  the  discharge  was  denied  because  of 
fraud,  the  creditor  could  not  avail  himself 
of  the  fraud.  The  true  rule  Is  that  the  de- 
nial of  the  discharge  remits  the  creditor  to 
all  the  rights  and  remedies  which  may  have 
been  suspended  by  the  proceedings  In  bank- 
ruptcy- Dlngee  t.  Becker,  7  Fed.  Cas.  724, 
No.  8,919,  9  N.  B.  B,  508;  Smith  v.  Soldiers 
B.  M.  D.  Co.,  85  N.  J.  Law  60-62;  Hill  v. 
Phillips,  14  R.  I.  93,  94;  Rogers  v.  Went- 
worth,  58  N.  H.  318. 

[2]  Second.  The  presentation  of  the  proof 
of  claim  and  its  allowance  did  not  constitute 
a  waiver  of  the  plaintiff's  right  to  thereafter 
pursue  the  cause  of  action  involved  In  the 
claim.  The  federal  cases  seem  to  hold  that 
an  unreserved  presentation  of  a  claim  may 
constitute  such  waiver,  but  that  the  creditor 
may  in  his  presentation  reserve  his  right  to 
preserve  his  cause  of  action.  When  Hall,  a 
creditor,  filed  against  the  bankrupt  estate  of 
his  brokers  a  claim,  which  Included  the 
value  of  certain  stocks  he  had  deposited  with 
the  bankrupt,  and  expressly  reserved  the 
right  to  recover  his  stocks,  the  court  held: 
"We  are  of  the  opinion  that  the  reservation 
of  Hall  evidenced  his  Intention  to  hold  on  to 
whatever  rights  he  had  In  his  shares  of 
stock,  and  there  is  nothing  in  his  conduct 
which  should  preclude  him,  after  he  had  dis- 
covered that  the  shares  had  been  returned  to 
the  assignees  In  bankruptcy,  from  claiming 
them  as  his  own  property."  In  re  Jacob 
Berry  &  Co.,  174  Fed.  409,  410,  98  C.  O.  A. 
360,  861.  Filing  a  claim  without  asserting 
a  lien  is  held  a  waiver  of  the  creditor's  se- 
curity. In  re  Flsk  &  Robinson  (D.  a)  185 
Fed.  974,  976;  In  re  Strickland  (D.  C.)  167 
Fed.  867.  So,  too,  it  was  held  that  a  creditor 
who  had  a  right  to  rescind  a  contract  and 
recover  his  certificate  of  deposit,  and  with 
fall  knowledge  filed  his  claim,  irrevocably 
elected  to  pursue  this  remedy  aloDe.  In  re 
Kenyon  (D.  O.)  156  Fed.  863.  In  the  case 
before  us,  the  plaintiff  began  suit  against 
the  defendant  before  he  was  adjudged  a 
bankrupt,  and,  when  It  filed  its  proof  of 
claim  in  the  bankrupt  court,  gave  notice  of 
the  Institution  of  the  action,  and  stated  that 
it  filed  its  claim  without  prejudice  to  its 
right  to  pursue  its  action.  The  plaintiff's 
reservation  disclosed  its  purpose  to  preserve 
Its  rights  in  the  action  already  brought 

[t]  Third.  Had  the  discharge  been  granted, 
It  would  have  afforded  no  obstacle  to  the 
rendition  of  a  special  Judgment  securing  the 
benefit  of  the  attachment  made  or  of  the 
substituted  bond  given  prior  to  the  adjudica- 
tion of  bankruptcy. 

[4]  A  qualified  Judgment  of  this  character 
is  within  the  power  of  our  courts  to  render. 
Schunack  v.  Art  Metal  N.  Co.,  84  Conn.  331, 
80  AtL  290;    In  re  Loden  (D.  a)  184 


Fed.  966;  Standard  M.  Co.  ▼.  Kattell,  132 
App.  Div.  539,  117  N.  Y.  Snpp.  32. 

[I]  The  plaintiff  expressly  asserted  in  its 
interlocutory  motion  its  purpose  to  secure 
such  a  Judgment.  The  pursuit  of  such  a 
Judgment  win  not  prevent  proof  of  a  claim 
which  Includes  the  claim  In  suit  In  the  dis- 
tribution of  dividends  the  amount  of  the 
Judgment  may  be  deducted  from  the  face  of 
the  claim  allowed  and  the  dividend  paid 
upon  the  balance.  "Moreover,"  says  the 
court,  "In  this  case"  (In  re  Buchan's  Soap 
Corporation  [D.  O.]  169  Fed.  1017),  "the  ac- 
tion was  brought  in  the  court  before  the  de- 
fendant went  into  bankruptcy,  so  that,  if 
this  doctrine  had  any  application,  the  state 
court  suit  would  bar  the  proceeding  to  re- 
liquidate  in  bankruptcy;  but  the  entire 
doctrine  has  no  application  to  such  cases." 
The  trial  court  rightly  held  that  the  claim 
in  suit  was  not  merged  by  the  allowance  of 
the  entire  claim  in  the  bankruptcy  court. 

2.  The  defendant  contends  that  the  cash 
payments  credited  generally  upon  the  plain- 
tiff's account,  both  those  made  prior  to  this 
action  and  those  made  subsequent,  should 
have  been  applied  to  the  items  of  the  account 
sued  upon,  since  these  are  the  earliest  items 
of  the  entire  account 

[1,7]  The  sales  of  goods  making  up  the 
account  in  suit  were  made  in  New  York  and 
the  application  of  payments  Is  governed  by 
the  law  of  New  York.  We  have  no  proof 
as  to  what  the  law  of  New  York  Is.  It  is 
our  duty  to  follow  It  so  far  as  we  can  ascer- 
tain it  from  the  decisions.  G.  S.  f  698;  Lock- 
wood  v.  Crawford,  18  Conn.  370,  871.  When 
this  cannot  be  done  with  certainty,  it  is  our 
duty  to  presume  it  to  be  like  our  own,  and, 
when  our  law  is  not  settled,  to  presume  it  to 
be  the  same  as  the  common  law.  Adams  v. 
Way,  33  Conn.  482 ;  Lockwood  v.  Crawford, 
18  Conn.  870. 

[I]  The  ledger  account  of  the  plaintiff  with 
the  defendant  on  the  debit  side  consisted  of 
continuous  charges  of  various  bills  of  goods 
sold  on  different  dates,  with  entries  of  the 
several  differing  dates  when  the  same  be- 
came due.  Upon  the  credit  side  opposite  the 
charge  for  goods  sold  appeared  credit  entries 
for  goods  returned  and  cash  payments  were 
entered  generally  as  "cash  on  account"  This 
was  not  a  mutual  account  nor  was  It  an 
account  composed  of  as  many  distinct  causes 
of  action  as  there  were  bills  of  goods  sold. 
It  cannot  properly  be  treated  as  such  for 
the  parties  did  not  consider  these  aa  distinct 
debts,  but  as  one  entire  account  Pierce  v. 
Knight  81  Vt  702.  That  the  different  bills 
of  goods  which  made  np  the  debit  side  were 
due  at  different  times  did  not  change  the 
character  of  the  account  This  is  the  every- 
day incident  of  the  ordinary  mercantile  ac- 
count of  the  open  running  account  made  up 
of  debits  on  one  side  and  cash  credits  and 
goods  returned  on  the  other. 

[J]  But  whether  this  be  regarded  as  an  ordi- 
nary running  mercantile  account  or  as  an 
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account  made  up  of  as  many  Independent 
causes  of  action  as  there  are  bills  of  goods 
sold,  the  rule  of  law  as  to  the  appropriation 
of  payments  does  not  differ.  30  Cyc.  of  Law, 
1233,  1236. 

[11]  Ordinarily  the  debtor  may  direct  at 
the  time  of  payment  to  which  one  of  two  or 
more  debts  or  Items  of  an  account  a  pay- 
ment shall  be  applied.  On  his  failure  to  so 
direct  the  creditor  may  make  the  application. 

[11]  This  may  appear  by  express  designa- 
tion, or  the  Intention  so  to  do  may  be  Inferred 
from  the  circumstances  surrounding  the  pay- 
ment Cavanaugh  v.  Marble,  80  Conn.  389, 
391,  68  Aa  853, 15  L.  R.  A.  (N.  S.)  127 ;  Chap- 
man v.  Commonwealth,  66  Va.  721,  750,  751. 
We  enforce  the  same  rule  In  the  correlative 
action  of  book  debt  for  goods  sold,  with  cer- 
tain credits ;  the  account  being  an  entire  one 
without  any  rest  or  balance  struck.  Fair- 
child  v.  Holly  et  al.,  10  Conn.  175, 179. 

[12]  The  courts  of  the  different  jurisdic- 
tions are  not  in  accord  upon  the  time  when 
the  creditor  may  make  application  of  pay- 
ment Some  courts  hold  that  the  creditor 
may  make  application  at  any  time  prior 
to  Judgment  or  verdict  Brlce  v.  Hamilton, 
12  S.  0.  32,  38;  Pearce  v.  Walker,  103  Ala. 
250,  253,  15  South.  568;  Starrett  v.  Barber, 
20  Me.  457;  Haynes  v.  Walte  et  al.,  14  CaL 
446,  450;  Mayor,  ebi,  Alexandria  v.  Patten 
et  al.,  4  Cranch,  318,  2  L.  Ed.  633.  Courts 
hold  as  a  necessary  corollary  of  this  rule 
that  the  institution  of  the  suit  evidences  the 
creditor's  application  of  payments  to  Items 
of  the  account  other  than  those  sued  on. 
Haynes  v.  Walte  et  al.  and  Starrett  v.  Bar- 
ber, supra.  Other  courts  hold  that  the  cred- 
itor must  make  his  application  of  payments 
within  a  reasonable  time.  Shlpsey  v.  Bowery 
Nat  Bank,  59  N.  Y.  485,  492 ;  Harker  et  aL 
v.  Conrad  et  al.,  12  Serg.  &  R.  (Pa.)  301,  304, 
14  Am.  Dec.  691;  Allen  v.  Culver,  3  Denlo 
(N.  Y.)  284,  Other  courts  hold  that  it  must 
be  made  before  suit  (People  v.  Grant  139 
Mich.  26-28,  102  N.  W.  226;  Boynton  y. 
Salinger,  147  Iowa,  537,  547,  126  N.  W.  369, 
372;  Harker  et  al.  v.  Conrad  et  al.,  supra; 
Frazer  v.  Miller,  7  Wash.  521,  527,  35  Pac. 
427;  Plummer  v.  Ersklne,  58  Me.  59,  62); 
while  others  bold  that  it  must  be  made  before 
the  controversy  upon  which  suit  Is  brought 
(United  States  v.  Klrkpatrick,  9  Wheat  720, 
738,  8  L.  Ed.  199 ;  National  Bank  v.  Mechan- 
ics' N.  Bank,  94  U.  S.  437,  439,  24  L.  Ed.  176 ; 
Chapman  et  al.  v.  Commonwealth,  66  Va.  721, 
750,  751;  Benson  v.  Relnshagen  et  ux.,  75 
N.  J.  Eq.  358,  862,. 72  AtL  954,  955;  Terhune 
v.  Colton,  12  N.  J.  Eq.  812,  320;  Applegate 
v.  Koons,  74  Ind.  247,  248;  Lazarus  v.  Freid- 
heim,  51  Ark.  371,  378, 11  S.  W.  518 ;  Johnson 
v.  Thomas,  77  Ala-  367,  869;  MllUken  v. 
Tufts,  31  Me.  497,  501).  We  have  not  here- 
tofore expressly  passed  upon  the  point  If 
we  accord  the  creditor  the  right  to  apply 
payments,  made  without  designation  by  the 
debtor,  up  to  the  period  of  controversy  we 
give  him  a  reasonable  time  to  exercise  his 


privilege  and  fully  protect  his  rights.  To 
extend  his  period  of  election  beyond  this 
point  might  wrong  the  debtor,  and  fairly  prej- 
udice the  rights  of  third  parties.  We  think 
the  better  reason  and  authority  support  the 
rule  that  the  election  of  tBe  creditor  must 
be  made  before  the  controversy  arose.  The 
rule  requiring  the  election  by  the  creditor 
prior  to  suit  rests  upon  identical  reasoning, 
and  leads  to  the  conclusion  that  the  election 
in  the  present  case  was  not  made  within  a 
reasonable  time.  The  plaintiff  did  not  make 
its  election  prior  to  this  suit  The  finding  Is 
explicit  that  "said  payments  had  not  prior 
to  the  bringing  of  this  action  been  applied, 
either  by  the  plaintiff  or  by  the  defendant 
to  any  particular  items  of  said  account" 
Hence  their  right  to  apply  these  payments 
ceased  whether  we  regard  the  true  rule  as 
that  within  a  "reasonable  time,"  or  prior 
to  the  controversy,  or  prior  to  suit 

[13]  If  the  law  of  New  York  be  that  of 
the  "reasonable  time"  rule,  as  we  judge  it 
is  from  Shlpsey  v.  Bank,"  59  N.  Y.  485,  492, 
the  conclusion  must  result  that  the  plaintiff 
has  lost  its  right  of  application.  The  right 
of  application  was  lost  before  suit  and 
therefore  the  institution  of  the  suit  could 
not  evidence,  as  the  plaintiff  claims,  an  in- 
tention to  apply  the  payments  to  the  items 
of  the  account  other  than  those  sued  upon. 

[14]  In  the  absence  of  application  by  debt- 
or or  creditor,  the  court  will  make  it  "ac- 
cording to  the  justice  of  the  case."  Stam- 
ford Bank  v.  Benedict  15  Conn.  437,  442; 
Chester  v.  Wheelwright  15  Conn.  562,  567; 
SeUeck  v.  Sugar  H.  T.  Co.,  13  Conn.  460. 
New  York  has  adopted  the  same  rule:  "The 
court  will  make  such  application  of  the  pay- 
ments as  equity  and  justice  require,  accord- 
ing to  its  own  motion  of  the  intrinsic  equity 
and  justice  of  the  case."  Camp  v.  Smith  et 
al.,  136  N.  Y.  187,  200,  32  N.  E.  640;  Sey- 
mour v.  Van  Slyck,  8  Wend.  (N.  Y.)  403, 
416;  Stone  v.  Seymour,  15  Wend.  (N.  Y.) 
19,  83.  The  weight  of  authority  supports 
this  rule.  National  Bank,  etc.,  v.  Mechanics' 
Nat  Bank,  94  U.  S.  437,  439,  24  L.  Ed.  176; 
United  States  v.  Wardwell  et  al.,  5  Mason, 
82,  85,  Fed.  Cas.  No.  16,640;  Terhune  v. 
Colton,  12  N.  J.  Eq.  320,  321;  Drake  v.  Sher- 
man, 179  III.  362,  368,  53  N.  B.  628;  Lingle 
et  aL  y.  Cook's  Adm'rs,  73  Va.  262,  27L  The 
Justice  of  each  case  will  best  be  promoted 
by  Icarrying  out  the  intention  of  the  parties. 
In  case  an  expressed  intention  cannot  be 
found,  one  may  be  implied  from  the  circum- 
stances of  the  case.  Every  presumption  and 
rule  which  the  courts  have  adopted  in  fur- 
therance of  their  purpose  to  discover  the 
"justice  of  each  case"  are  subordinate  to 
this  rule  of  intention.  Tomlinson  Carriage 
Co.  y.  Klnsella,  31  Conn.  268,  272;  Dulles 
v.  Do  Forest  et  al.,  19  Conn.  190,  204 ;  Bar- 
rett y.  Sipp  (Ind.  App.  April,  1912)  98  N.  B. 
310,  313. 

[IS]  The  finding  in  this  case  makes  no 
finding  of  the  intention  of  the  parties.    It 
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excludes  an  express  declaration  of  Intention 
It  recites  facts  which  would  make  a  finding 
of  the  Intent  of  the  parties  to  apply  these 
payments  to  items  of  the  account  other  than 
those  in  suit  difficult  If  not  impossible.  The 
plaintiff  credited  these  payments  generally 
on  the  account,  and  nothing  on  the  books  of 
account  nor  any  communication  made  by  It 
to  the  defendant  showed  an  application  to 
the  later  Items  of  the  account  It  brought 
suit  upon  the  earlier  Items.  The  defendant 
went  Into  bankruptcy.  At  no  time  has  the 
plaintiff  indicated  Its  purpose  to  apply  these 
payments  to  the  later  Items.  After  bank- 
ruptcy, the  plaintiff  transferred  on  its  books 
to  a  "suspense  account"  the  balance  due  on 
plaintiff's  ledger  account.  The  plaintiff  filed 
its  proof  of  claim  in  the  bankruptcy  pro- 
ceeding showing  the  entire  debits  on  one 
side  of  the  account — the  Items  In  suit  not 
separated  from  the  rest  of  the  Items  in  any 
way — and  the  entire  payments  on  the  other 
side,  the  balance  representing  its  claim.  No 
distinction  is  shown  between  the  several 
Items  of  the  account  It  might  well  have 
been  found  from  these  circumstances  that 
the  plaintiff  had  no  Intention  of  applying 
these  payments  to  other  than  the  earlier 
items.  It  could  not  upon  these  facts  be  held 
as  matter  of  law  that  there  was  such  an 
Intention 

[II]  We  have  not  overlooked  the  state- 
ment in  the  memorandum  of  decision,  made 
a  part  of  the  finding,  that  "the  plaintiff 
never  Intended  to  apply  these  payments  to 
these  items."  We  think  the  trial  judge  In- 
tended this  as  an  expression  of  a  legal  con- 
clusion rather  than  as  a  finding  of  fact,  in 
view  of  the  fact  that  it  conflicts  with  the 
carefully  prepared  finding,  and  that  it  is 
indispensable  to  the  rights  of  the  parties 
that  a  fact  of  such  controlling  consequence 
should  appear  in  the  finding.  In  the  ab- 
sence of  evidence  of  a  contrary  Intention 
and  of  no  other  controlling  circumstances, 
the  law  presumes  that  the  entry  of  pay- 
ments generally  as  credits  upon  an  open 
running  merchant's  account  indicates  the 
intention  of  the  creditor  to  apply  the  pay- 
ments to  the  earliest  items  of  the  account 
"The  rule,  although  general,  is,  by  no  means, 
universal.  It  is  not  an  artificial  or  arbitra- 
ry principle,  but  one  founded  merely  on  the 
presumed  Intention  of  the  parties;  and  is 
applicable  only  where  there  is  no  evidence 
sufficient  to  show  a  contrary  intention." 
Dulles  et  al.  v.  De  Forest  et  al.,  19  Conn.  190, 
204;  Shellabarger  v.  Blnns,  18  Kan  345, 
362;  TJ.  S.  Rubber  Co.  v.  Peterman,  119  IIL 
App.  610,  623.  As  a  gereral  rule  the  law, 
when  it  makes  the  application,  "will  apply 
the  payments  to  the  extinguishment  of  the 
oldest  debt"  Palrchild  et  al.  v.  Holly  et  al., 
supra.  "It  may  also  be  observed  that  It  Is 
a  general  rule  that  where  a  payment  is 
made  upon  general  account  with  no  direc- 
tion as  to  Its  application,  the  law  applies  It 


to  the  oldest  Items."  Perry  v.  Booth,  67 
App  Div.  236,  239,  73  N.  Y.  Supp.  216;  Hard 
v.  Wing,  93  App.  Div.  62,  65,  86  N.  Y.  Supp. 
907;  Kloepfer  v.  Maher  (Sup.)  84  N.  T. 
Supp.  138 ;  Frazer  v.  Miller,  supra ;  Hughes 
ft  Co.  ▼.  Flint  et  al.,  61  Wash.  460,  462,  112 
Pac.  633  (Jan.  1911) ;  Crompton  v.  Pratt 
105  Mass.  255,  257;  Peale  v.  Grossman,  70 
W.  Va.  1,  73  8.  B.  46,  47,  48  (Nov.  1911) ; 
Chapman  et  al.  v.  Commonwealth,  66  Va. 
721,  750,  751;  Polk  Printing  Co.  v.  Smedley. 
155  Mich.  249,  253,  118  N.  W.  984;  Crasser 
&  B.  B.  Co.  ▼.  Rogers,  112  Mich.  112,  114, 
70  N.  W.  445,  67  Am.  St  Rep.  389;  Hersey 
v.  Bennett  28  Minn.  89,  92,  9  N.  W.  590, 
41  Am.  Rep.  271;  30  Cyc.  of  Law,  1243; 
Note,  96  Am.  St  Rep.  55.  We  are  of  opin- 
ion that  under  this  rule,  the  trial  court 
should  have  applied  the  payments  made  pri- 
or to  suit  to  the  earliest  items  of  the  account 
which  were  In  part  the  items  in  suit 

[17]  3.  We  are  further  of  opinion  that  the 
payments  made  after  suit  begun  and  attach- 
ment made  ought  not  to  be  credited  upon 
the  Items  of  the  account  sued  on,  since  this 
would  unfairly  prejudice  the  rights  of  the 
plaintiff  already  secured  In  its  suit;  and. 
moreover,  the  law  should  not  enforce  a  rule 
which  rests  upon  a  presumption  of  the  ap- 
pearance of  an  Intent  to  so  credit  which 
manifestly  does  not  in  fact  exist 

There  is  error  In  part,  the  judgment  is 
set  aside,  and  the  cause  remanded,  with  di- 
rection to  the  superior  court  to  render  Judg- 
ment in  favor  of  the  plaintiff  for  the  amount 
of  $5,153.06  damages,  and  its  costs,  with  in- 
terest thereon  from  December  16,  1907.  The 
other  Judges  concurred. 


KOSKOFF  v.  GOLDMAN. 

(Supreme  Court  of  Errors  of  Connecticut    Dee. 
19,  1912.) 

1.  Landlord  and  Tenant  ({  169*)— Injuries 
from  Defective  Condition — Right  or  Ac- 
tion. 

Where  the  evidence  in  a  tenant's  action  for 
the  death  of  his  wife  was  such  that  the  jury 
might  have  reasonably  found  that  an  outside 
stair  railing  had  been  dangerous  for  a  consid- 
erable time,  that  some  six  weeks  before  the  acci- 
dent such  condition  had  been  made  known  to 
the  defendant  on  behalf  of  plaintiff's  intestate, 
that  he  had  then  promised  to  repair  it  mat 
his  attempted  repairing  was  negligently  done 
and  wholly  inadequate,  that  such  dangerous 
condition  might  have  been  discovered  upon  a 
reasonable  inspection,  and  that  it  was  the  proxi- 
mate cause  of  the  death  of  intestate,  a  verdict 
for  plaintiff  was  justified. 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant.  Cent  Dig.  f§  644-646,  663-667,  681- 
684;    Dec  Dig.  {  169.*] 

2.  Landlord  and  Tenant  (|  162*)— Injuries 
from  Defective  Condition  —  Negligence 
in  Making  Repairs. 

A  landlord  having  the  duty  of  keeping 
premises  in  repair  cannot  escape  liability  oa 
the  ground  that  he  employed  a  competent  car- 
penter to  do  what  was  necessary,  since  if  the 
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carpenter  was  negligent  either  In  not  discover- 
ing a  defective  condition  of  which  defendant 
had  been  warned,  or,  having  discovered  it,  in 
not  making  such  repairs  as  were  reasonably  re- 
quired, his  negligence  was  the  negligence  of  the 
defendant. 

{Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  {  629 ;   Dec.  Dig.  {  162.*] 

3.  Landlobd  and  Tenant  ({  168*) — Injuries 
from  Defective  Condition— Contbibutoby 
Negligence  or  Tenant. 

In  an  action  by  a  tenant  for  the  death  of 
his  wife  from  the  defective  condition  of  an 
outside  stairway,  it  appeared  that  deceased 
came  out  on  the  stairs,  and  that  on  a  sudden 
noise  she  started  forward  and  fell,  throwing 
her  weight  against  the  rail,  which  gave  way. 
Held  that,  as  the  act  of  deceased  in  coming  in 
contact  with  the  rail  was  involuntary,  and  the 
result  of  a  sudden  fright  she  was  not  guilty  of 
contributory  negligence. 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  {{  642,  643,  661,  662.  680; 
Dec.  Dig.  1 168.*] 

4.  Landlobd  and  Tenant  (J  169*)— Injuries 
fbom  Defective  Condition  —  Admissibil- 
ity of  Evidence. 

In  a  tenant's  action  for  the  death  of  his 
wife  from  defective  condition  of  the  premises, 
where  the  issue  on  which  certain  evidence  was 
admitted  over  objection  was  the  credibility  of  a 
witness  which  depended  on  the  time  when  a 
broken  stair  railing  was  replaced  and  repaired 
by  defendant  after  the  accident  evidence  to 
establish  such  time  is  admissible,  and  is  not  in 
violation  of  the  rule  that  evidence  of  subse- 
quent repairs  cannot  be  received  for  the  pur- 
pose of  showing  prior  negligence. 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant  Cent.  Dig.  «  644-646,  663-667,  681- 
684 ;    Dec  Dig.  f  189.*] 

5.  Witnesses  ({  406*) — Contbadiotion — Ib- 
belevant  Facts. 

In  a  tenant's  action  for  the  death  of  his 
wife  resulting  from  a  defective  stair  railing, 
where  the  plaintiff's  witness  testified  to  an  ex- 
amination of  the  construction  of  the  railing  on 
a  certain  day  and  before  its  repair,  and  defend- 
ant testified  that  it  was  repaired  before  that 
time,  the  admission  of  plaintiff's  evidence  to 
establish  such  time,  did  not  conflict  with  the 
rale  forbidding  the  contradiction  of  a  witness 
as  to  an  answer  given  in  respect  to  an  irrelevant 
fact 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  ff  1273,  1275 ;   Dec  Dig.  (  406.*] 

&  Appeal  and  Bbbob  (t  1050*) — Harmless 
Ebbob— Admission  of  Evidence. 

In  an  action  for  the  death  of  plaintiff's 
wife  resulting  from  a  defective  stair  railing, 
the  admission  of  evidence  that  she  had  left  two 
sons  and  three  daughters  was  harmless  as  an 
attempt  to  arouse  the  sympathies  of  the  jury,  in 
view  of  the  fact  that  all  of  the  children  save 
one  were  witnesses  in  the  case. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  U  4153-4160,  4166;  Dec 
Dig.  i  1050.*] 

7.  Evidence  (J  266*)— Declabattons — Aotion 

BT   BlPBESENTATIVE  OF  DECEDENT. 

Under  Gen.  St.  1902,  {  706,  relating  to  the 
declarations  of  decedents  in  actions  by  their 
representatives,  the  declarations  of  a  deceased 
tenant  made  to  her  son-in-law,'  as  to  the  re- 
pairs, were  admissible  in  her  husband's  action 
against  the  landlord  for  her  death  from  a  defec- 
tive stair  railing. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  H  1061,  1062,  1064-1056,  1068- 
1060;   Dec  Kg.  J  266.*] 


8.  Tbial  (J  267*)— iNSTBucnoNB — Form  and 

SUFFICIENCT. 

The  court  is  not  bound  to  charge  in  the 
language  of  the  requests,  but  performs  its  full 
duty  where  it  gives  instructions  correct  in  law, 
adapted  to  the  issues  and  sufficient  for  the 
jury's  guidance  in  the  determination  of  them 
upon  the  evidence,  and  the  ultimate  facts  as 
they  might  reasonably  be  found  to  be  estab- 
lished by  the  evidence. 

(Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  fi  668-672,  674;   Dec  Dig.  {  267.*] 

9.  Trial  (J  260*)— Requests  fob  Instbuo- 
tions — Instbuctions  Albeadt  Given. 

Requested  instructions,  covered  so  far  as 
applicable  by  adequate  and  appropriate  instruc- 
tions, are  properly  refused. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  if  651-«59;   Dec  Dig.  f  260.*] 

10.  Landlobd  and  Tenant  ■({  150*)  —  Rs- 
paibs — Duty  of  Landlobd. 

The  duty  of  maintenance  and  repair  rests 
upon  a  landlord  in  respect  to  common  passage- 
ways and  approaches  in  or  to  a  building  oc- 
cupied by  several  tenants  and  which  are  re- 
tained under  his  control  for  the  use  of  the  ten- 
ants. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant  Cent  Dig.  |{  536-557;  Dec  Dig.  | 
150.*] 

11.  Landlobd  and  Tenant  (8  164*) — Injtt- 
bies  from  Defective  Condition— Liabil- 
ity of  Landlobd. 

A  landlord  is  liable  for  injuries  received 
by  a  tenant  resulting  from  his  neglect  of  his 
duty  to  keep  passageways  and  approaches,  in 
repair.  "*" 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant  Cent  Dig.  |{  630-641;  Dec  Dig.  I 
164.*] 

12.  Tbial  (J  183*)— -Aboument  of  Counsel- 
Reference  to  Defendant. 

In  a  tenant's  action  for  the  death  of  his 
wife  resulting  from  a  defective  stair  rail,  his 
attorney's  use  of  the  following  language,  "On 
the  other  side,  this  man,  who  has  amassed  his 
money,  slick  and  smooth,  got  bis  tenement 
houses  together,"  in  referring  to  defendant 
while  improper,  was  not  reversible  error,  where 
the  court  cautioned  the  jury  to  disregard  it 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  |  316;  Dec.  Dig.  |  133.*] 

Appeal  from  Superior  Court,  New  Haven 
County;  William  L.  Bennett,  Judge. 

Action  by  Isaac  Koskoff,  administrator, 
against  Albert  Goldman.  Judgment  for 
plaintiff,  and  defendant  appeals.    No  error. 

Action  to  recover  damages  for  personal 
injuries  resulting  in  the  death  of  the  plain- 
tiff's intestate  and  alleged  to  have  been  caus- 
ed by  the  defendant's  negligence,  brought  to 
the  superior  court  In  New  Haven  county  and 
tried  to  the  Jury  before  Bennett  J-  Verdict 
and  judgment  fer  the  plaintiff  for  ¥3,500,  and 
'appeal  by  the  defendant 

July  4,  1910,  the  defendant  was,  and  for  a 
considerable  period  of  time  had  been,  the 
owner  of  premises  known  as  No.  448  Con- 
gress street  in  the  city  of  New  Haven.  In 
the  rear  of  these  premises  was  a  three-story 
building.  The  lower  floor  was  occupied  by 
the  defendant  as  a  place  of  business;  the 
two  upper  floors  as  tenements  by  different 
tenants.  Entrance  to  the  tenements  was 
by  a  stairway  on  the  outside  of  the  build- 
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lag  leading  from  the  ground  to  a  landing 
place  which  was  substantially  on  a  level 
with  the  second  floor  of  the  building.  This 
stairway  ran  parallel  to  the  wall,  and  was 
built  close  to  It  The  steps  extended  straight 
out  from  the  building,  except  that  the  four 
upper  ones  were  carried  in  a  curve,  so  that 
a  person  ascending  the  stairs  was,  when  he 
reached  the  top  step,  brought  face  to  face 
with  a  door  leading  into  the  building,  and 
stood  upon  a  landing  which  was  of  the  size 
and  shape  of  one  of  the  curved  steps.  This 
door  was  close  to  the  southwest  corner  of 
the  building,  and  furnished  the  only  means 
of  access  to  the  tenements  In  the  building. 
The  occupants  of  the  upper  floor  tenement  in 
reaching  their  apartments,  having  passed 
through  the  door,  ascended  a  flight  of  In- 
terior stairs.  All  persons  entering  or  leav- 
ing either  of  the  tenements  were  compelled 
to  pass  up  or  down  this  outside  stairway, 
over  the  landing  which  the  upper  step  pro- 
vided, and  through  this  door,  and  the  stair- 
way, landing,  and  door  were  used  in  com- 
mon by  all  the  occupants  of  the  two  tene- 
ments. 

The  stairway  and  landing  were  covered 
by  a  roof  supported  by  wooden  columns  ex- 
tending practically  the  entire  length  of  the 
building,  thus  giving  the  external  appear- 
ance of  a  second-story  porch.  Surrounding 
It  on  the  three  sides  not  against  the  build- 
ing was  a  railing  with  upright  spindles.  This 
railing  ran  from  post  to  post  on  the  side, 
and  from  end  post  to  a  pilaster  fastened  to 
the  wall  at  the  two  ends.  These  end  rail- 
ings were  about  8%  feet  In  length.  The  up- 
per step  or  landing,  like  the  three  below  it, 
was, -on  the  inner  side  of  the  curve  of  the 
stairs,  somewhat  narrower  than  the  other 
steps,  and  on  the  outside  somewhat  wider. 
The  outer  or  wider  end  was  next  to  the 
south  end  railing,  which  Joined  the  house  a 
few  inches  from  the  doorway.  This  rail- 
ing was  held  In  place  by  being  attached  to 
the  pilaster  and  corner  post  The  landing 
step  was  about  12  feet  above  the  ground, 
which,  directly  under  this  end  of  the  railing, 
was  covered  with  solid  pavement 

On  said  date  the  plaintiffs  intestate,  Shen- 
dall  Koskoff,  her  husband,  and  children  oc- 
cupied the  second  floor  tenement  and  for 
some  six  months  had  been  its  tenants.  Prior 
to  that  time  they  had  lived  in  the  tenement 
above.  About  8  o'clock  In  the  afternoon  of 
that  day  Mrs.  Koskoff  took  the  tablecloth 
from  the  table  where  the  family  had  been 
eating,  and,  with  it  in  her  hand,  stepped 
ont  of  the  entrance  door  onto  the  landing 
step.  A  moment  or  two  later  she  fell  through 
the  end  railing  described,  carrying  it  away 
with  her  in  her  fall,  and  struck  the  pave- 
ment below,  with  the  result  that  she  received 
injuries  from  which  she  died  that  night 

The  above  facts  were  uncontroverted.  The 
plaintiff  offered  evidence  to  prove,  in  addi- 
tion, that  the  railing  which  gave  way  was 
at  the  time,  and  for  a  considerable  time 


had  been,  In  an  unfit  and  dangerous  condi- 
tion by  reason  of  Its  insecure  and  Improper 
construction,  want  of  repair,  and  rotten  con- 
dition; that  the  stairway  and  landing  were 
thereby  rendered  unsafe  for  their  intended 
use  in  connection  with  the  tenement  which 
the  intestate  occupied;  that  this  unfit  and 
unsafe  condition  of  the  railing,  stairway,  and 
landing  was  and  for  some  time  had  been 
known,  or  ought  to  have  been  known,  to  the 
defendant;  that  this  condition  was  occasion- 
ed by  the  defendant's  negligence;  and  that 
Mrs.  KoskofTs  Injuries  and  death  were  due 
directly  to  it  Evidence  of  two  witnesses 
was  presented  to  the  effect  that  complaint 
of  the  defective  condition  of  the  railing 
had  been  made  to  the  defendant  on  Mrs. 
KoskofTs  behalf  about  six  weeks  before  the 
accident 

The  defendant  offered  testimony  to  dis- 
prove these  charges.  Included  in  it  was 
testimony  tending  to  show  that  any  weak- 
ness which  may  have  existed  in  the  railing 
on  July  4th  was  caused  by  hard  and  Improp- 
er usage  to  which  the  Koskoff  family  and 
Its  guests  had  subjected  it  during  the  two 
or  three  days  immediately  preceding,  and 
of  which  the  defendant  had  no  knowledge. 
He  denied  the  receipt  of  complaints  about 
the  condition  of  It  and  all  knowledge  or 
suspicion  that  It  was  not  In  proper  condi- 
tion at  any  time.  He  also  testified  and  of- 
fered a  witness  to  corroborate  him  that  only 
a  few  weeks  before  Mrs.  KoskofTs  fall  he 
had  employed  a  carpenter  of  long  experience 
to  look  over  the  building  generally  and  the 
approaches  in  particular  to  see  what  re- 
pairs ought  to  be  made,  and  to  make  them. 
He  also  contended  that  he  was  under  no 
obligation  to  keep  the  stairway  and  railing 
in  repair,  and  not  liable  for  Its  nonrepair. 
The  only  testimony  as  to  Mrs.  KoskofTs 
movements  and  conduct  between  the  time 
^he  passed  out  of  the  door  with  the  table- 
cloth and  the  time  when  she  was  on  her 
way  to  the  ground  was  that  recited  In  the 
opinion. 

Spotswood  D.  Bowers,  of  Bridgeport  and 
Benjamin  Blade,  of  New  Haven,  for  appel- 
lant Robert  G.  Stoddard,  of  New  Haven, 
for  appellee. 

PRENTICE,  J.  (after  stating  the  facts  as 
above).  [1]  The  defendant  says  that  the 
court  erred  in  refusing  to  Bet  aside  the  ver- 
dict An  examination  of  the  evidence  leads 
us  to  the  contrary  conclusion. 

The  jury  might  reasonably  have  found  the 
defendant  guilty  of  negligence.  Evidence  was 
before  it  upon  which  it  reasonably  might 
have  found  that  the  railing  in  question  had 
for  a  considerable  time  been  in  an  unfit  and 
dangerous  condition;  that  some  six  weeks 
prior  to  the  accident  complaint  of  that  con- 
dition had  been  made  to  the  defendant  on 
behalf  of  the  plaintiff's  Intestate;  that  the 
defendant  had  then  promised  to  repair  it; 
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that  thereafter  nothing  was  done  In  that 
direction  beyond  possibly  the  driving  of  a 
nail  or  two;  that,  whatever  was  done,  the 
attempted  reparation  was  negligently  and  Im- 
properly done  and  wholly  Inadequate;  that 
the  unfit  and  dangerous  condition  remained; 
that  this  continuing  condition  was  readily 
discoverable  and  would  have  been  discovered 
at  any  time  by  a  reasonable  Inspection;  and 
that  the  Intestate  received  her  fatal  Injuries 
as  the  proximate  result  of  such  condition. 

[4]  The  defendant  cannot  escape  liability 
upon  the  ground  that  he  had  employed  a  com- 
petent carpenter  to  do  what  the  conditions 
appeared  to  him  to  demand,  if  such  was  the 
case.  If  the  carpenter  was  negligent  either 
In  not  making  a  reasonable  inspection  to  dis- 
cover the  defective  condition  of  which  the  de- 
fendant had  been  warned,  or,  having  discover- 
ed it,  in  failing  to  make  such  reparation  as 
was  reasonably  required,  or  in  making  a  care- 
lessly Inadequate  one,  that  negligence  of  the 
Bervant  was  the  negligence  of  the  defendant 
upon  whom,  under  the  conditions  which,  In 
view  of  the  verdict,  the  jury  must  have  found 
existed,  the  duty  of  reparation  rested.  Wil- 
son v.  Wllllmantic  Linen  Co.,  60  Conn.  433, 
466,  47  Am.  Rep.  663;  McHMigott  v.  Ran- 
dolph, 61  Conn.  157,  162,  22  Ati.  1094,  29  Am. 
St.  Rep.  181;  Wood  on  Master  te  Servant, 
g  438. 

[J]  It  could  not  reasonably  have  been 
found  that  the  Intestate  was  guilty  of  con- 
tributory negligence.  The  testimony  of  the 
only  eyewitness  of  the  Immediate  fall,  who 
was  a  sister  of  the  defendant  and  a  witness 
on  his  behalf,  was  that  she  sat  In  her  window 
of  an  adjoining  house  which  looked  out  upon 
Mrs.  KoskoflTs  entrance  only  a  short  distance 
away,  and  that  she  saw  the  whole  occurrence, 
which  she  described  In  the  following  lan- 
guage: "The  woman  came  out  of  the  house 
carrying  a  tablecloth.  She  stopped  a  mo- 
ment, and  this  loud  shot,  cannon  shot,  what- 
ever It  was,  and  I  know  I  remember  I  start- 
ed from  the  chair  I  was  seated  in,  and  she 
started  forward  and  fell  throwing  her  weight 
against  this  rail,  dead  weight,  and  then  the 
balustrade  gave  way,  and  the  next  I  saw 
the  woman  on  the  ground.'*  This  testimony, 
to  the  effect  that  the  intestate's  contact  with 
the  railing  which  gave  way  was  involuntary 
and  the  result  of  a  sudden  fright,  relieves 
her  of  all  responsibility  for  her  Injury 
through  a  negligent  act;  and  there  was  no 
other  evidence  tending  to  show  a  different 
situation. 

[4,  •]  Several  rulings  upon  the  admission 
of  testimony  are  challenged  as  erroneous.  A 
number  of  these  are  of  a  precisely  similar 
character,  and  admitted  evidence  to  establish 
the  time  when  the  railing  was  replaced  and 
repaired  by  the  defendant  after  the  accident 
The  circumstances  attending  these  rulings 
were  the  following:  The  plaintiff  had  Intro- 
duced an  experienced  builder,  who  testified 
that  he  visited  the  premises  in  company  with 
one  of  the  plaintiff's  counsel  on  the  morning 


of  the  day  following  the  accident,  and  ex- 
amined the  conditions  as  they  were  then  dis- 
closed before  the  railing  had  been  replaced 
or  repair  made.  The  plaintiff  relied  upon 
this  witness  to  establish  that  the  method  of 
construction  thus  laid  bare  was  not  safe  or 
proper  for  ordinary  use,  and  that  the  means 
employed  for  holding  the  rail  in  place  Indicat- 
ed a  failure  to  exercise  proper  care.  The  de- 
fendant, as  a  witness  in  his  own  behalf,  sub- 
sequently testified  that  on  the  afternoon  of 
the  day  of  the  accident  he  caused  the  railing, 
which  had  been  carried  away,  to  be  replaced 
and  necessary  repairs  made.  If  the  testi- 
mony thus  given  was  true,  that  of  the  plain- 
tiff's builder  could  not  have  been.  A  ques- 
tion of  veracity  was  thus  presented,  and  it 
was  one  which  had  an  important  bearing  up- 
on the  ultimate  questions  at  Issue.  The  evi- 
dence admitted  bore  directly  upon  this  ques- 
tion of  veracity.  It  was  admitted  as  bearing 
upon  that  question  only,  and  the  jury  were 
cautioned  to  give  it  no  other  significance.  In 
fact,  it  could  not  well  have  had  other  signif- 
icance attached  to  it  for  the  double  reason 
that  a  replacement  of  the  railing  carried 
away  by  Mrs.  Koskoff  In  her  fall  could  hard- 
ly have  furnished  a  reasonable  basis  for  an 
Inference  of  prior  Improper  construction,  and 
that  the  defendant  had  himself  already  testi 
fled  to  the  replacement  The  only  matter  in 
Issue  was  the  time  when  the  conceded  act 
was  done,  and  upon  that  Issue  the  evidence 
was  clearly  admissible.  The  rulings  were  not 
In  violation  of  either  the  rule  that  evidence 
of  subsequent  repairs  may  not  be  received 
for  the  purpose  of  showing  prior  negligence, 
as  laid  down  in  Nalley  v.  Hartford  Carpet 
Co.,  51  Conn.  524,  50  Am.  Rep.  47,  or  that 
forbidding  the  contradiction  of  a  witness  as 
to  an  answer  he  may  have  made  In  respect 
to  an  irrelevant  fact  as  stated  In  Barlow 
Bros.  v.  Parsons,  73  Conn.  696,  49  AtL  205. 
[I]  A  son-in-law  of  Mrs.  Koskoff  having 
been  called  as  a  witness  by  plaintiff's  counsel, 
he  was,  among  the  preliminary  questions, 
asked  to  describe  the  building,  its  tenants, 
Mrs.  KoskofTs  tenement  and  the  number  and 
ages  of  the  members  of  her  family.  The  an- 
swer to  the  last  Inquiry  was  objected  to  as 
Irrelevant  and  Immaterial.  Having  been  ad- 
mitted, it  elicited  the  Information  that  she 
had  two  sons  and  three  daughters,  aged, 
respectively,  24,  20, 18, 13,  and  10  or  11  years. 
The  admission  of  this  testimony  Is  com- 
plained of  (1)  as  countenancing  an  attempt 
to  arouse  the  sympathies  of  the  jury,  and 
(2)  as  laying  the  foundation  for  a  recovery 
upon  the  basis  of  the  loss  to  the  family.  It ' 
is  a  sufficient  answer  to  the  first  suggestion 
that  it  is  difficult  to  discover  what  harm  the 
answer  given  could  have  worked,  since  all  of 
the  children  save  only  the  18  year  old  daugh- 
ter were  witnesses  In  the  case,  and  their  ex- 
istence thus  came  to  the  knowledge  of  the 
jury.  As  to  the  second,  the  answer  is  to  be 
found  in  the  fact  that  there  was  no  claim  to 
recover  upon  the  basis  Indicated,  and  that 
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the  rule  which  the  court  gave  to  the  Jury  for 
the  assessment  of  damages  was  one  which  Is 
not  subjected  to  criticism. 

[7]  Evidence  of  Mrs.  KoskofTs  declarations 
to  her  son-in-law  respecting  the  repairs  were 
admissible  under  the  statute.  General  Stat- 
utes, {  705.  Those  of  the  son-in-law  to  Mrs. 
Koskoff  which  are  now  complained  of  came 
in  without  objection  or  ruling. 

Other  rulings  assigned  as  errors  call  for 
no  discussion.  They  are  either  manifestly 
correct,  or  relate  to  Inconsequential  matters. 

The  appeal  contains  35  reasons  of  appeal 
based  upon  the  court's  failure  to  charge  as 
requested  and  portions  of  the  charge  as  giv- 
en. It  would  be  profitless  to  discuss  all  of 
these  assignments,  or  even  the  minor  part  of 
them  which  have  seemed  to  defendant's  coun- 
sel of  sufficient  merit  or  Importance  to  call 
for  consideration  in  their  brief. 

[I]  The  court,  as  we  have  repeatedly  held, 
was  under  no  duty  to  Instruct  the  jury  in 
the  language  of  the  requests.  It  performed 
its  full  duty  If  It  gave  instructions  correct  In 
law,  adapted  to  the  Issues  and  sufficient  for 
the  jury's  guidance  in  the  determination  of 
them  upon  the  evidence  and  the  ultimate 
facts  as  they  might  reasonably  be  found  to 
be  established  by  the  evidence.  Water  Com- 
missioners v.  Robbins,  82  Conn.  628,  636,  74 
Atl.  938.  Our  examination  of  the  charge  has 
disclosed  no  failure  on  the  part  of  the  court 
in  the  performance  of  the  duty  resting  up- 
on it 

[9]  The  subject-matter  of  the  requests  in 
so  far  as  it  was  pertinent  was  all  dealt 
with  and  adequately  and  appropriately  dealt 
with,  and  the  criticisms  of  the  few  passages 
from  the  charge  which  are  made  In  the  brief 
are  not  well  founded  when  the  entire  charge 
is  considered. 

The  passage  in  which  the  jury  were  told 
that  the  duty  of  maintaining  the  stairway 
and  landing  in  a  reasonably  safe  condition 
and  repair  was  upon  the  defendant,  if  it 
should  be  found  that  they  were  retained  by 
him  as  landlord  as  a  common  passway  for 
all  tenants  of  the  building,  forms  no  excep- 
tion to  this  statement  Tbe  court  had  Just 
concluded  a  carefully  stated  and  correct  ex- 
position of  the  law  governing  the  subject, 
and  in  the  passage  complained  of  turned  to 


make  application  of  It  In  brief  terms  to  the 
case  in  hand.  Read  together,  the  instruc- 
tions were  not  only  not  erroneous,  bat  also 
not  easily  susceptible  of  misconstruction  or 
misunderstanding. 

[18,  11]  It  is  a  rule  of  sound  reason  and 
one  generally  accepted  that  the  duty  of 
maintenance  and  repair  rests  upon  a  landlord 
in  respect  to  common  passageways  and  ap- 
proaches in  or  to  a  building  occupied  by  sev- 
eral tenants,  which  passageways  or  ap- 
proaches are  retained  under  his  control  for 
the  use  of  the  several  tenants  as  a  means 
of  access  to  the  portions  of  tbe  premises 
leased  to  them,  and  that  the  landlord  is 
liable  for  injuries  received  by  a  tenant  by 
reason  of  the  landlord's  negligence  in  the 
performance  of  this  duty.  Looney  v.  Mc- 
Lean, 129  Mass.  33,  35,  37  Am.  Rep.  295; 
Sawyer  v.  McGilllcuddy,  81  Me.  318,  322,  17 
Atl.  124,  8  L.  R.  A.  458,  10  Am.  St  Rep.  260; 
Peil  ▼.  Reinhart,  127  N.  X.  381,  384,  27  K  R 
1077,  12  L.  R.  A.  843;  Gillvon  v.  Reilly, 
50  N.  J.  Law,  26,  27,  11  Atl.  48L  This  was 
the  court's  instruction. 

[12]  One  of  the  plaintiff's  counsel  in  the 
course  of  his  argument  speaking  of  the  de- 
fendant used  the  following  language:  "On 
the  other  side,  this  man  who  has  amassed 
his  money,  slick  and  smooth,  got  his  tene- 
ment houses  together."  In  its  charge  the 
court  called  attention  to  this  remark  as  im- 
proper, and  cautioned  the  jury  that  It  was 
to  be  disregarded  and  the  suggestion  it  con- 
tained wholly  dismissed  from  consideration, 
and  emphasized  the  fact  that  the  richness 
or  poverty  of  the  defendant  was  not  a  mat- 
ter to  be  taken  into  account  In  reaching 
their  conclusion.  The  remark  was  one 
which  should  not  have  been  made;  but  hi 
view  of  the  action  of  the  court,  we  should 
not  feel  justified  in  granting  a  new  trial  on 
account  of  it  State  v.  Laudano,  74  Conn. 
638,  645,  51  AU.  860;  State  v.  Washelesky, 
81  Conn.  23,  29,  70  AU.  62. 

The  defendant  complains  of  the  attitude 
of  the  court  toward  his  counsel  during 
the  trial,  and  urges  that  it  was  necessarily 
harmful  to  him.  We  fall  to  discover  just 
cause  for  this  complaint 

There  is  no  error.  The  other  Judges  con- 
curred. 
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In  re  LEWIS. 

(Superior  Court  of  Delaware.    New  Castle. 

Jan.  16,  1913.) 

Justices  of  the  Peace  (|  30*)— Control  bt 
Judges  of  Superior  Coubt^-Offenseb. 
The  object  of  Rev.  Code  1852,  amended  to 
1893,  p.  697,  c.  92,  §  2,  authorizing  the  judges 
of  the  Superior  Court  to  examine  and  punish 
omissions,  favors,  and  corruptions  of  justices  of 
the  peace,  is  to  give  the  judges  supervisory 
powers  by  summary  process  over  justices  of  the 
peace,  though  not  so  as  to  conflict  with  Const. 
art.  1,  18,  article  4,  i  30,  and  article  5,  Si  7, 
8,  providing  that  no  person  shall  for  any  indict- 
able offense  be  proceeded  against  criminally  by 
information,  etc.,  and  a  justice  of  the  peace, 
guilty  of  oppression  and  favoritism,  is  guilty  of 
an  offense  indictable  at  common  law  and  under 
chapter  127,  {  18,  and  he  cannot  be  proceeded 
against  under  chapter  92. 

[Ed.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  ||  66-70;  Dec.  Dig.  { 
30.*] 

Rule  to  show  cause  why  Thomas  S.  Lewis, 
a  Justice  of  the  peace,  should  not  he  punished 
for  favors  and  corruption.    Rule  discharged. 

Argued  before  BOTCE  and  RICE,  JJ. 

Hugh  M.  Morris,  of  Saulsbury  &  Morris,  of 
Wilmington,  for  the  rule.  Robert  H.  Rich- 
ards, of  Wilmington,  opposed. 

Rule  to  show  cause  (No.  166,  September 
term,  1912)  why  Thomas  S.  Lewis  should  not 
be  punished  for  the  favors  and  corruptions 
alleged  in  the  petition. 

The  facts  and  the  questions  of  law  pre- 
sented appear  In  the  opinion  of  the  court.    • 

RICE,  J.  This  is  a  rule  issued  by  the 
judges  of  the  Superior  Court  in  and  for 
New  Castle  county,  directed  to  Thomas  S. 
Lewis,  a  justice  of  the  peace,  to  show  cause, 
if  any  be  has,  why  he  should  not  be  punished 
for  the  favors  and  corruptions  In  the  case 
of  the  Goodyear  Tire  &  Rubber  Company 
against  the  Bradford  Company. 

The  petition  upon  which  the  rule  Issued 
sets  forth  that  the  Goodyear  Tire  &  Rubber 
Company  commenced  an  action  before  Thom- 
as S.  Lewis,  a  justice  of  the  peace,  to  re- 
cover from  the  Bradford  Company,  the  peti- 
tioner, the  sum  of  557.57  with  interest  from 
March  6,  1911 ;  that  the  plaintiff  In  the  ac- 
tion was  represented  by  counsel  who  uni- 
formly Instituted  such  suits  before  the  jus- 
tice ;  that  the  judgment  was  In  favor  of  the 
plaintiff  for  the  full  amount  of  Its  claim; 
that  the  evidence  did  not  warrant  judgment 
being  entered  against  the  defendant  in  that 
action  (the  petitioner  In  this  proceeding); 
that  counsel  for  the  plaintiff  improperly 
read  to  the  justice  a  letter  from  the  Good- 
year Tire  &  Rubber  Company ;  that  the  jus- 
tice as  a  favor  to  said  counsel  considered 
said  letter  in  reaching  his  determination  In 
the  case;  that  the  judgment  was  not  based 
on  the  evidence,  but  was  corruptly  rendered 
by  the  justice  aa  a  favor  to  counsel  as  afore- 
said. 

The  petition  further  sets  forth  that  the 


major  portion  of  the  civil  actions  Instituted 
before  the  said  justice  are  instituted  by  the 
counsel  as  aforesaid,  and  that  the  fees  of 
the  justice  so  derived  form  a  considerable 
portion  of  his  fees  from  civil  cases;  .that 
the  justice  uniformly  and  without  excep- 
tion renders  judgment  in  favor  of  plaintiff 
represented  by  the  counsel  as  aforesaid,  or 
his  law  partner. 

Thomas  S.  Lewis,  the  respondent,  made 
answer  under  oath  in  which  he  admitted 
that  he  Is  a  justice  of  the  peace,  that  the 
Goodyear  Tire  &  Rubber  Company  com- 
menced an  action  before  him  against  the 
Bradford  Company,  and  that  Judgment  was 
given  In  favor  of  plaintiff,  also  that  at  the 
hearing  a  letter  from  the  plaintiff  company 
was  read  by  counsel  for  the  plaintiff,  but 
states  it  was  read  without  objection  on  the 
part  of  defendant,  and  In  his  answer  denies 
that  the  letter  was  considered  by  him  In 
reaching  his  determination  in  said  case,  and 
he  also  denies  all  and  every  act  of  fraud, 
corruption  or  favoritism  alleged  In  the  peti- 
tion, and  his  counsel  asks  that  the  rule  be 
discharged. 

This  action  Is  brought  under  the  provisions 
of  section  2,  chapter  92,  Revised  Code,  p. 
697,  which  section  Is  as  follows: 

"The  said  judges,  or  any  two  of  them, 
shall  have  full  power  and  authority  to  ex- 
amine, correct  and  punish  the  contempt,  omis- 
sions, neglects,  favors,  corruptions  and  de- 
faults of  all  justices  of  the  peace,  sheriffs, 
coroners,  clerks  and  other  officers  within  this 
state;  and  also  shall  award  process  for  levy- 
ing all  such  fines,  forfeitures  and  amerce- 
ments as  shall  be  Imposed,  or  recovered,  In 
said  court ;  and  generally  shall  minister  jus- 
tice to  all  persons,  and  exercise  the  Juris- 
dictions and  powers  hereby  granted  them, 
concerning  the  premises,  according  to  law 
and  equity,  as  fully  and  amply,  to  all  in- 
tents and  purposes  whatsoever,  as  the  Jus- 
tices of  the  King's  Bench  and  Common  Pleas 
at  Westminster,  or  the  Chancellor  of  Eng- 
land, may  or  can  do." 

Counsel  for  the  respondent  claims  that  the 
rule  should  be  discharged  for  the  reasons 
(1)  that  the  respondent  has  made  answer  un- 
der oath  fully  denying  all  the  averments  of 
fraud,  corruptions  and  favors  contained  In 
the  petition,  and  it  comes  within  the  decision 
of  this  court  In  the  case  of  King  v.  Reading, 
5  Har.  399;  (2)  that  the  offense  charged  Is 
an  indictable  one  and  that  said  section  2 
must  be  considered  in  connection  with  article 
1,  section  8,  of  the  Constitution  of  this  state 
and  cannot  be  determined  by  this  summary 
proceeding. 

In  the  case  of  King  v.  Reading,  supra,  a 
rule  was  laid  on  the  defendant,  a  Justice  of 
the  peace,  to  show  cause  why  an  attachment 
should  not  issue  against  him  for  official  neg- 
lect and  default.  The  petitioner  stated  In 
his  petition  that  the  justice  had  refused  an 
appeal  to  which  he  was  entitled  and  in  which 
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he  bad  offered  sufficient  security,  and  bad 
also  refused  to  give  a  transcript  of  his  rec- 
ord. 

On  return  of  the  rule,  the  Justice  appeared, 
and  by  affidavit  fully  denied  the  facts  set 
forth  in  the  petition,  the  court  thereupon 
ordered  the  proceeding  to  be  dismissed. 

Tbe  decision  of  tbe  court  in  tbe  King  Case 
seems  to  be  based  on  tbe  Idea  that  It  was  a 
contempt  on  the  part  of  the  justice  to  refuse 
an  appeal  to  the  higher  court,  and  the  justice 
In  his  answer  under  oath  having  fully  de- 
nied the  contempt,  and  the  facts  constituting 
it  he  was  thereupon  purged  of  the  same,  and 
dismissed  following  the  practice  In  attach- 
ment cases  at  common  law.  Bacon's  Abridg- 
ment, vol.  1,  page  471;  Rapalje  on  Con- 
tempts, ;  ii9. 

In  a  similar  proceeding  in  the  case  of  In 
re  Tull,  78  Atl.  299,  it  was  averred  in  the 
petition  that  the  respondent,  an  alderman, 
fined  a  boy  without  a  lawful  hearing  and 
made  no  record  of  the  proceeding  upon  which 
an  appeal  or  certiorari  could  be  taken,  and 
that  the  alderman  was  thereby  prevented 
from  giving  a  transcript  of  his  record  to  the 
petitioner  when  requested.  At  the  return  of 
the  rule  tbe  respondent  appeared  and  made 
no  answer.  It  appeared  at  the  hearing,  by 
the  testimony  of  witnesses  and  by  admissions 
of  the  respondent,  that  the  charges  in  tbe 
petition  were  true.  The  court  fined  the  al- 
derman, holding  that  such  an  officer  is  -in- 
cluded In  the  pbrase  "other  officers"  con- 
tained in  said  statute. 

Judge  Woolley,  delivering  the  opinion  of 
the  court,  said :  "We  think  that  when  an  offi- 
cer, be  he  Justice  of  the  peace  or  an  alder- 
man, Is  clothed  by  the  law  with  original  ju- 
risdiction, he  must  keep  a  record  of  his  Ju- 
dicial proceedings  in  order  that  a  person 
brought  before  him  may  avail  himself  of 
the  rights  which  may  be  guaranteed  by  the 
law,  without  which  the  law's  guaranty  is  of 
no  avail.  Tbe  Constitution  guarantees  the 
right  of  certiorari.  We  think  that  in  this 
case  not  through  bad  motives,  but  through 
the  omissions,  neglects  and  defaults,  the  re- 
spondent was  in  the  wrong  in  not  trying  the 
case  in  an  orderly  way  upon  a  charge  proper- 
ly laid,  and  in  convicting  the  boy  without 
such  an  orderly  hearing  or  without  a  plea 
of  guilty,  and  that  be  was  in  error  in  not 
keeping  ac  record  of  his  proceedings  so  that 
the  wrong  In  his  proceedings  could  be  cor- 
rected by  another  tribunal,  and  therefore  we 
are  constrained  to  make  the  rale  absolute." 

It  thus  appears  In  the  King  Case,  where 
the  Justice  made  answer  under  oath  denying 
the  charges  of  neglects  and  defaults,  the 
rule  was  discharged,  and  in  the  Tull  Case, 
where  the  justice  or  magistrate  did  not  make 
answer  under  oath  denying  the  omissions, 
defaults  and  neglects,  a  hearing  was  had 
before  the  Judges. 

The  purpose  of  section  2,  chapter  92,  un- 
doubtedly is  to  give  the  judges  of  the  Superi- 


or Court  general  supervisory  powers  by  sum- 
mary process  over  justices  of  the  peace  and 
inferior  officers  to  the  extent  therein  ex- 
pressed, but  not 'in  conflict  with  the  Constitu- 
tion of  this  state.  If  the  charges  made 
against  the  justice  in  this  case  were  similar 
to  those  made  either  in  the  King  Case  or  in 
the  Tull  Case,  we  should  be  constrained  to 
regard  the  decision  as  decisive  of  the  matter. 
While  this  case  may  be  so  similar  to  the 
King  Case  in  principle  that  we  should  follow 
the  decision  of  the  court  in  that  case,  to  the 
extent  of  discharging  the  rale  on  the  answer 
filed,  yet  It  being  manifest  that  the  favors 
and  corruptions  charged  in  this  petition  are 
different  from  the  contempts,  omissions,  de- 
faults and  neglects  charged  In  that  case,  we 
do  not  think  that  the  mere  dismissal  of  the 
rule  on  the  first  ground  would  be  proper 
without  considering  the  second.  In  the  King 
Case  and  the  Tull  Case  It  appears  that  tbe 
justice  had  failed  to  perform  some  act  which 
in  itself  was  denying  this  court  the  right  of 
supervision  over  the  acts  of  the  Justice,  while 
in  the  present  case  the  defendant  in  the  case 
below  was  not  denied,  by  any  act  of  the  jus- 
tice, to  either  his  right  of  appeal  or  certiorari 
allowed  by  law,  nor  was  the  justice  in  con- 
flict with  any  rule  of  the  Superior  Court 
which  would  make  him  in  contempt  of  that 
court,  but  on  the  other  hand  the  justice  is 
charged  in  the  petition  with  acts  of  oppres- 
sion which  the  respondent  claims  to  be  in- 
dictable under  the  laws  of  this  state. 

In  Rex  v.  Barren,  3  B.  ft  A  432,  it  is  said : 
"On  motions  for  Information  against  magis- 
trates the  Question  is,  not  whether  the  act 
done  might  on  free  investigation  be  found  to 
be  strictly  right,  but  whether  It  proceeded 
from  oppression,  dishonest,  or  corrupt  mo- 
tives (under  which  fear  and  favor  may  gen- 
erally be  Included),  or  from  mistake  or  error ; 
in  either  of  the  latter  cases  the  court  will 
not  grant  a  rule." 

In  King  v.  Okey,  45  Modern,  45,  a  rale 
was  granted  to  show  cause  why  an  Informa- 
tion should  not  be  filed  against  the  defend- 
ant, who  was  a  justice  of  the  peace,  for  send- 
ing the  prosecutor  to  the  house  of  corrections 
without  a  sufficient  cause.  Leave  was  given 
by  the  court  to  file  an  information  against 
the  justice  of  tbe  peace. 

In  the  case  of  Rex  v.  Harris  and  Price. 
Justices  of  the  Peace,  3  Burrows,  decided  in 
1765,  Lord  Mansfield  said :  "The  court  should 
never  Interpose  against  magistrates  unless 
they  have  acted  from  bad  motives  and  mala 
fide ;  especially  in  such  a  case  as  this  where 
they  are  entrusted  with  an  absolute  discre- 
tion. And  for  that  very  reason,  this  is  tbe 
strongest  case  for  the  Interposition  of  the 
court  if  it  appears  that  they  have  acted  upon 
corrupt  motives." 

"Tbe  court  thought  it  a  proper  case  for 
an  Information  and  made  the  rule  absolute." 

By  an  examination  of  the  above  authorities 
and  many  others  It  la  determined  that  tbe 
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procedure  In  tbe  court  of  King's  Bench  in 
like  cases  was  in  the  form  of  a  motion  for 
a  rule  to  show  cause  why  an  Information 
should  not  be  filed  against  the  respondent. 
Bat  In  this  state  article  1,  section  8,  of  the 
Constitution  of  1897  provides  that  "no  person 
shall  for  any  indictable  offense  be  proceeded 
against  criminally  by  information,  except  In 
cases  arising  in  the  land  or  naval  forces,  or 
In  the  militia  when  in  actual  service  In  time 
of  war  or  public  danger.    *    •    *  " 

It  is  not  claimed  by  the  petitioner  that 
this  case  comes  within  the  exceptions  men- 
tioned In  the  above  section,  or  exceptions 
set  forth  In  section  80,  article  4,  and  section 
7  and  8,  article  5,  of  the  Constitution. 

In  this  state  a  procedure  by  way  of  Infor- 
mation In  like  cases  as  at  common  law  would 
be  in  conflict  with  tbe  provisions  of  the  Con- 
stitution of  this  state,  and  such  a  proceed- 
ing is  not  within  the  contemplation  of  said 
section  2,  chapter  92,  of  the  Code. 

Under  the  provisions  of  section  18,  chapter 
127,  Revised  Code,  926 :  "Assaults,  batteries, 
nuisances  and  all  other  offenses  indictable 
at  common  law  and  not  specially  provided 
for  by  statutes,  shall  be  deemed  misdemean- 
ors, and  shall  be  punishable  by  fines  or  Im- 
prisonment, or  either,  according  to  the  dis- 
cretion of  the  court" 

Counsel  for  the  petitioner  makes  no  claim 
that  the  favors  and  corruptions  stated  in  the 
petition  are  specially  provided  for  by  statute 
in  this  state,  other  than  by  section  2,  al- 
though he  submits  "that  the  common-law 
punishment  of  oppression  and  partiality  of 
justices  of  the  peace  was  by  information 
rather  than  by  indictment"  We  think  the 
question  at  this  point  to  be  whether  the  acts 
of  oppression  charged  against  the  respondent 
were  indictable  offenses  at  the  common  law 
and  not  whether  proceeding  might  be  had  at 
common  law  by  way  of  Information;  for 
if  the  corruptions  and  favors  with  which  the 
respondent  is.  charged  were  Indictable  at 
common  law,  then  under  section  18,  chapter 
127,  they  would  be  indictable  offenses  under 
the  laws  of  this  state  and  it  would  be  against 
the  provisions  of  article  1,  section  8,  to  pro- 
ceed except  by  Indictment 

In  Hawkins'  Pleas  of  the  Crown,  volume 
2,  page  289,  we  find  this  statement:  "There 
can  be  no  doubt  but  that  all  capital  crimes 
whatsoever,  and  also  all  kinds  of  inferior 
crimes  of  a  public  nature,  as  misprisions, 
and  all  other  contempts,  all  disturbances  of 
the  peace,  all  oppressions,  and  all  other  mis- 
demeanors whatsoever  of  a  public  evil  ex- 
ample against  the  common  law,  may  be  in- 
dicted, but  no  injuries  of  a  private  nature, 
unless  they  some  way  concern  the  king." 

In  Russell  on  Crimes  (8th  Amer.  Ed.) 
vol  1,  page  45,  is  the  following :  "It  Is  clear 
that  all  felonies,  and  all  kinds  of  Inferior 
crimes  of  a  public  nature,  as  misprisions  and 
all  other  contempts,  all  disturbances  of  the 


peace,  oppressions,  misbehavior  by  public  of- 
ficers and  all  other  misdemeanors  whatsoever 
of  a  public  evil  example  against  the  common 
law,  may  be  indicted." 

The  same  authority  at  page  135  of  the 
same  volume  states:  "The  oppression  and 
tyrannical  partiality  of  judges,  Justices  and 
other  magistrates  In  tbe  administration,  and 
under  color  of  their  offices,  may  be  punished 
by  impeachment  in  Parliament  or  by  infor- 
mation or  indictment,  according  to  the  rank 
of  the  offenders,  and  the  circumstances  of 
the  offense.  Thus,  if  a  justice  of  the  peace 
abuses  the  authority  reposed  In  him  by  law, 
in  order  to  gratify  his  malice,  or  promote  his 
private  Interests  or  ambition,  he  may  be 
punished  by  indictment  or  information." 

From  the  authorities  it  Is  clear  that  of- 
fenses of  oppression  and  favoritism  were  in- 
dictable at  common  law,  and  if  they  are  in- 
dictable at  common  law  then  under  the  pro- 
visions of  section  18,  chapter  127,  they,  are 
Indictable  offenses  in  this  state. 

Therefore,  the  respondent  being  charged 
in  the  petition  with  offenses  which  are  indict- 
able under  the  laws  of  this  state,  we  are  of 
the  opinion  that  the  petitioner  cannot  pro- 
ceed further  in  this  summary  proceeding. 
We  order  that  tbe  rule  be  discharged. 


WOOLSEY  v.  WOOLSEY  et  al 

(Court  of  Chancery   of  New  Jersey.     Jan.  8, 
1913.) 

L  Wills  ($  545*)— Construction— Intestacy 

—Gift. 

Where  a  testator  leaves  his  estate  in  trust 
for  a  grandson  and  provides  that,  in  case  such 
grandson  dies  before  majority  and  without  issue, 
the  estate  should  be  divided  as  though  testator 
died  intestate  on  the  date  of  the  will,  on  the 
death  of  such  grandson  before  majority  the 
trustees  should  divide  the  estate  as  though  the 
testator  bad  died  intestate  on  the  date  of  the 
will,  and,  if  no  other  descendants  existed  at  the 
date  of  the  will,  the  next  of  kin  of  the  deceased 
grandson  should  get  the  estate,  taking  not  by 
intestacy,  but  by  gift 

[Ed.  Note. — For  other  cases,  see  Wills,  Cent 
Dig.  ff  1171-1176;    Dec.  Dig.  §  545.*] 

2.  Wills  (|  19*)— Rules  fob  Finding  Lega- 
tees— Discretion  of  Testatob. 

Testators  have  wide  power  and  discretion 
in  laying  down  rules  to  be  followed  to  find  out 
who  are  to  be  the  takers  of  their  bounty  upon 
the  happening  at  a  remote  time  of  various  more 
or  less  remote  contingencies. 

[Ed.  Note. — For  other  cases,  see  Wills,  Cent 
Dig.  «  43,  44;   Dec.  Dig.  f  19.*] 

Bill  by  Eugene  Woolsey  against  Virginia 
M.  Woolsey  and  others.  Decree  for  defend- 
ants. 

See,  also,  78  N.  J.  Eq.  579,  81  At!  1135. 

Bill  by  legatee  for  an  accounting  of  execu- 
tors and  trustees  and  the  recovery  for  the 
estate  of  moneys  paid  by  executors  to  de- 
fendant Virginia  M.  Woolsey,  the  establish- 
ment in  favor  of  complainant  of  an  "execu- 
tory devise"  of  property  under  the  will,  etc., 


•For  other  case*  Me  same  topic  and  section  NUMBER  In  Dec.  Dig.  ft  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexes 
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and  cross-bill  by  executors  asking  for  instruc- 
tions In  regard  to  the  payment  of  moneys  in 
their  hands.  Heard  on  pleadings  and  testi- 
mony stipulated  into  the  cause  from  prior 
case  between  the  parties  in  the  court  of  er- 
rors and  appeals. 

M.  T.  Rosenberg,  of  Jersey  City,  for  com- 
plainant Charles  L.  Carrlck,  of  Jersey  City, 
for  Woolsey  &  Northrop,  executors.  Ran- 
dolph Perkins,  of  Jersey  City,  for  defend- 
ant Virginia  M.  Woolsey. 

STEVENSON,  V.  C.  It  Is  agreed  by  coun- 
sel that  all  the  questions  raised  by  the  plead- 
ings In  this  cause  have  been  disposed  of  with 
the  exception,  of  the  one  herein  to  be  consid- 
ered. The  solicitors  of  all  parties  Interested 
have  also  by  an  ample  stipulation  submitted 
the  said  question  to  the  determination  of  this 
court,  without  regard  to  the  technical  form 
of  the  pleadings.  The  subject-matter  of  this 
controversy  is  presented  by  the  pleadings, 
and  the  sharp  question  argued  by  counsel, 
and  submitted  as  aforesaid,  is  distinctly  put 
to  the  court  in  the  cross-bill  filed  by  the  exec- 
utors, to  which  cross-bill  the  defendant  Vir- 
ginia M.  Woolsey  alone  was  called  upon  to 
answer.  The  stipulation  signed  by  the  solici- 
tors of  all  the  parties  In  this  cause  makes  the 
decision  of  the  Issue  presented  by  the  cross- 
bill and  answer  thereto  of  the  defendant  Vir- 
ginia M.  Woolsey  binding  upon  all  the  par- 
ties. 

The  testator,  Charles  A.  Woolsey,  resident 
in  Hudson  county,  N.  J.,  made  his  will  June 
14,  1894,  and  made  a  codicil,  which  throws 
some  light  upon  this  controversy,  on  Novem- 
ber 20,  1894.  The  testator  died  July  4,  1895, 
leaving  him  surviving  as  his  next  of  kin  his 
daughter  Alice  Woolsey,  now  deceased,  his 
Infant  grandson  Herbert  W.  Woolsey,  now 
deceased,  and  also  leaving  a  sister  of  the 
whole  blood,  Sarah  A.  Newell,  and  two  broth- 
ers of  the  half  blood,  Frank  Woolsey  and 
Eugene  Woolsey,  and  also  leaving  a  daugh- 
ter-in-law, the  defendant  Virginia  M.  Wool- 
sey, widow  if  the  testator's  deceased  son 
Herbert,  and  mother  of  the  said  infant  grand- 
son Herbert  W.  Woolsey.  The  family  rela- 
tions of  the  testator  were  the  same  at  the 
time  of  the  making  of  the  will  and  at  the 
time  of  bis  decease.  There  seem  to  be  no 
other  facts  or  circumstances  existing  at  the 
time  of  the  making  of  this  will  which  throw 
any  light  upon  the  question  of  construction 
to  be  decided  in  this  cause,  excepting  that 
the  testator  was  a  man  of  substantial  for- 
tune, a  large  part  of  which  was  invested  In 
a  paint  and  oil  business  which  subsequently 
failed.  The  will  after  making  certain  com- 
paratively small  bequests,  which  have  a  bear- 
ing upon  the  controversy  in  this  cause  to  be 
hereinafter  noticed,  gives,  devises,  and  be- 
queaths all  the  residue  of  the  testator's  es- 
tate of  every  kind  to  his  executors  and  trus- 
tees and  the  survivors  and  survivor  of  tbem, 
their  heirs  and  assigns,  In  trust  nevertheless 


for  certain  specified  uses  and  purposes.  It 
may  well  be  noted  here  that  the  entire  resi- 
due of  this  estate,  after  taking  out  legacies 
which  constituted  a  small  proportion  of  It, 
is  vested  in  these  executors  and  trustees,  and 
thereupon  the  further  provisions  of  the  will 
are  occupied  with  directions  as  to  the  parties 
to  whom  the  estate  shall  be  paid  by  these 
trustees.  The  executors  hold  the  residue  of 
the  estate  under  the  terms  of  this  will,  and 
they  are  to  pay  it  out  as  the  will  directs. 
The  takers  of  the  fund  do  not  take  by  intes- 
tacy. The  residue  constituting  the  trust 
fund  was  disposed  of  for  the  support  and 
benefit  of  the  testator's  daughter  Alice  Wool- 
sey and  his  grandson  Herbert  W.  Woolsey. 
Provision  was  made  for  the  death  of  this 
daughter  and  grandson  before  the  grandson 
should  arrive  at  the  age  of  21  years,  which 
provision  shows  that  the  testator  contem- 
plated the  probability  of  a  considerable  peri- 
od of  years  during  which  his  estate  would  be 
held  in  trust,  and  for  the  distribution  of  it 
at  the  termination  of  the  trust  among  his 
descendants,  if  any  should  then  be  surviving. 
The  latest  possible  time  for  distribution  was 
fixed  at  the  time  when  the  grandson  Herbert 
should  become  of  full  age,  which,  In  case  the 
grandson  reached  that  age,  would  be  many 
years  after  the  testator  made  his  will  and 
framed  this  trust 

[1]  Subparagraph  8  of  the  third  paragraph 
of  the  will  la  as  follows :  "(8)  In  case  of  the 
death  of  said  Herbert  W.  Woolsey  and  Alice 
M.  Woolsey,  before  the  division  herein  pro- 
vided for,  and  without  one  or  each  of  them 
leaving  lawful  Issue,  and  no  directions  for 
such  contingencies  being  herein  specifically 
set  forth,  then  such  share  or  shares  shall 
be  divided  in  the  same  manner  as  though  I 
had  died  intestate,  and  a  resident  of  the 
state  of  New  Jersey,  upon  the  day  of  the 
date  of  this  instrument"  It  is  claimed  on 
behalf  of  the  next  of  kin  of  the  testator,  the 
complainant  Eugene  Woolsey,  the  defend- 
ants Frank  Woolsey  and  Kitty  May  Wads- 
worth,  succeeding  by  will  to  any  title  or 
Interest  of  her  deceased  mother  Sarah  A 
Newell,  that  this  clause  of  the  testator's  will 
should  be  read  as  If  after  the  words  "I  had 
died  Intestate"  the  words  "Herbert  and  Alice 
being  then  dead"  had  been  Interpolated.  It 
is  claimed  on  the  other  hand,  on  behalf  of 
the  defendant  Virginia  M.  Woolsey,  that  no 
such  proposed  interpolation  Is  proper  or  nec- 
essary in  order  to  reach  the  plain  meauhtg 
of  the  testator  and  the  exact  force  of  the 
language  which  he  employed,  and  that  the 
true  construction  of  this  provision  gives  to 
the  defendant  Virginia  M.  Woolsey,  as  the 
next  of  kin  of  her  deceased  Infant  son  Her- 
bert, one-half  of  the  fund  in  dispute  con- 
cerning the  payment  of  which  the  trustees 
ask  for  instructions  from  this  court 

In  my  judgment  the  construction  contend- 
ed for  on  behalf  of  Mrs.  Virginia  M.  Woolsey 
is  the  correct  construction,  while  the  con- 
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structlon  contended  for  on  behalf  of  the  next 
of  kin  of  the  testator  can  only  be -establish- 
ed by  a  violent  and  unjustifiable  wrenching 
of  the  testator's  words,  resulting  In  the  estab- 
lishing, not  of  the  testator's  will,  but  of  some 
'will  which  this  court  may  think  the  testator 
might  have  made  If  he  had  given  due  thought 
to  the  business  which  he  had  in  hand. 

1.  The  vice,  it  seems  to  me,  which  inheres 
in  the  whole  argument  on  behalf  of  the  next 
of  kin  lies  in  the  fact  that  the  construction 
for  which  they  contend  ignores  the  force  and 
significance  of  the  provision  which  makes  it 
necessary,  In  determining  who  are  the  takers, 
to  consider  the  date  of  the  execution  of  the 
will,  and  not  the  date  of  the  decease  of  the 
testator.  The  will  does  not  say  that  at  the 
probably  remote  period  which  the  testator 
contemplated  as  the  time  for  distribution,  if 
all  the  trusts  had  been  performed  and  the 
trust  provisions  had  become  Inoperative,  the 
estate  should  go  as  if  he  had  died  Intestate. 
What  the  testator  does  is  to  lay  down  a  rule, 
whether  a  wise  or  a  reasonable  rale  we  have 
no  right  to  inquire,  but  a  perfectly  clear  rule 
according  to  which  the  takers  of  this  trust 
estate  are  to  be  ascertained  in  the  event  of 
the  decease  of  the  principal  beneficiaries 
without  leaving  Issue.  The  testator  might 
have  made  no  provision  for  such  a  contingen- 
cy, in  which  case  his  next  of  kin  would  take 
by  intestacy — take  something  undisposed  of 
by  the  will.  But  the  testator  disposes  of  his 
entire  estate.  Be  vests  it  in  his  executors 
in  trust  and  provides  for  the  contingencies 
under  which  the  estate  is  to  be  paid  out  to 
different  beneficiaries,  and  contemplating  per- 
haps, as  a  remote  possibility,  that  both  his 
daughter  and  his  grandson  would  die  before 
the  grandson  had  reached  the  age  of  21  years, 
and  without  leaving  any  issue,  he  then  lays 
down  a  rule  by  which  the  trustees  are  to  find 
the  person  or  persons  tc  whom  they  are  to 
pay  over  the  "share  or  shares"  which  other- 
wise would  have  gone  under  this  will  to  the 
testator's  descendants  or  descendant 

A  direction  in  a  will  made  by  a  testator 
who  could  not  know  whether  he  would  live 
one  year  or  ten  years,  providing  In  the  event 
of  certain  contingencies  occurring  for  the 
distribution  of  a  trust  fund  by  the  payment 
thereof  "in  the  same  manner  as  though"  such 
testator  had  died  Intestate  and  a  resident  of 
the  state  of  New  Jersey  upon  the  day  of  the 
date  of  the  will,  makes  a  direction  for  the 
payment  of  money  which  Involves  no  case  of 
intestacy,  and  in  my  judgment  gives  rise  to 
little,  if  any,  difficulty  in  its  application. 
The  takers  under  this  rule  are  found  by  in- 
quiring where  the  fund  would  have  gone  if 
the  testator  had  died  Intestate  on  the  arbi- 
trary day  fixed  as  the  test  The  ultimate 
question,  however,  is  not  where,  in  the  case 
stated,  the  fund  would  have  gone ;  the  prac- 
tical question  is,  Where  does  the  fund  now 
go  from  these  trustees  who  hold  it?  The  two 
questions,  however,  follow  each  other.  Hav- 
ing ascertained  in  answer  to  the  first  ques- 


tion where  the  fund  would  have  gone  in  case 
the  testator  had  died  Intestate  on  the  day  of 
the  execution  of  his  will,  it  becomes  neces- 
sary to  trace  any  other  devolutions  to  which 
the  fund  or  any  part  thereof  would  have 
been  subjected,  owing  to  events  which  occur- 
red subsequent  to  the  test  date.  If  the  tes- 
tator had  died  intestate  at  the  date  of  the  ex- 
ecution of  his  will,  the  estate  which  he  put 
in  trust  would  have  gone  in  equal  shares  to 
his  daughter  Alice  and  to  his  grandson  Her- 
bert The  testator,  when  he  made  his  will, 
certainly  knew  that  both  his  daughter  and 
his  grandson  were  then  alive,  and  presuma- 
bly knew  that  they  would  take  his  entire  es- 
tate if  he  then  immediately  died  intestate. 
I  am  unable  to  adopt  the  view  of  counsel  for 
the  next  of  kin  that  we  must  suppose  that 
the  mind  of  the  testator  was  so  occupied  with 
the  possible  distribution  of  his  estate  years 
after  be  made  his  will,  and  after  both  his 
daughter  and  his  grandson  were  dead  with- 
out leaving  Issue,  that,  when  he  laid  down 
this  test  by  which  the  takers  of  the  fund 
were  to  be  ascertained,  he  misspoke  himself 
and  did  not  made  his  next  of  kin,  who  were 
alive  before  him,  the  hypothetical  stirpes 
through  whom  the  takers  were  to  be  ascer- 
tained, but  that  he  made  his  two  brothers 
and  bis  sister  such  stirpes. 

[2]  It  must  at  all  times  be  kept  in  mind 
that  this  estate  is  in  the  hands  of  trustees  by 
whom  distribution  is  to  be  made,  and  we  are 
to  find  from  this  will  directions  as  to  whom 
these  trustees  are  to  make  the  payment. 
They  make  the  payment  by  following  the  rule 
for  the  ascertainment  of  the  payees  laid 
down  by  the  testator.  Now,  then,  if  the  tes- 
tator had  died  when  he  made  his  will  intes- 
tate, which  Is  not  the  case,  the  fund  in  ques- 
tion would  have  gone  to  Alice  and  Herbert, 
which  is  not  the  case,  and  which  manifestly 
the  testator  could  not  have  contemplated  as 
a  possibility,  because  be  was  providing  for  a 
condition  of  affairs  after  the  death  of  both 
these  persons.  But  If  these  two  persons  had 
received  equal  shares  by  Intestacy,  then  when 
Herbert  died  bis  mother,  the  defendant  Vir- 
ginia M.  Woolsey,  would  have  taken  his  one- 
half  share  by  Intestacy  as  his  next  of  kin, 
while,  if  Alice  had  received  her  one-half,  then 
upon  her  death  unmarried  and  Intestate, 
which  followed  the  death  of  her  nephew  Her- 
bert by  a  few  years,  her  one-half  would  have 
passed  to  her  next  of  kin,  to  wit  the  defend- 
ants Frank  Woolsey  and  Eugene  Woolsey, 
and  Sarah  A.  Newell,  whose  Interest  is  repre- 
sented in  this  case  by  her  general  legatee,  the 
defendant  Kitty  May  Wadsworth.  It  may  be 
urged  that  the  recognition  of  such  an  artifi- 
cial and  peculiar  rule  for  the  ascertainment 
of  the  takers  of  this  trust  fund  might  lead 
to  most  extraordinary  results  which  the  tes- 
tator never  could  have  contemplated.  This 
same  vicious  argument  has  perhaps  some- 
times prevailed  so  as  to  cause  courts  to  make 
and  enforce  wills  which  they  think  testators 
ought  to  have  made  and  would  have  been  11a- 
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ble  to  make  If  they  had  known  this,  that,  or 
the  other  thing,  or  thought  of  this,  that,  or 
the  other  contingency. 

Where  language  is  employed  in  a  will  like 
that  which  Is  now  under  consideration,  the 
question  arises,  or  may  arise,  whether  all 
possible  forms  of  the  devolution  of  property 
may  not  sometimes  have  to  be  examined  and 
considered,  not  In  order  to  trace  title  to  the 
fund  which  is  to  be  paid  under  the  will,  but 
to  ascertain  the  person  to  whom  such  pay- 
ment is  to  be  made.  A  general  assignment 
for  the  benefit  of  creditors  might  perhaps 
hare  to  be  given  force  and  effect  not  as  hav- 
ing actually  passed  title  to  the  fund  In  ques- 
tion, which  is  held  by  trustees,  let  us  sup- 
pose, as  In  this  case,  and  is  paid  out  in 
execution  of  the  will,  but  to  lead  up  to  and 
Indicate  with  certainty  the  beneficiary  for 
whom  the  trustees  are  making  search.  Wheth- 
er in  this  sort  of  a  case  theoretical  devolu- 
tions of  property  other  than  by  will  or  by 
intestacy  are  to  be  dealt  with  differently  in 
their  relation  to  the  testator's  intention,  and 
the  testator's  rule  for  finding  the  beneficiary, 
it  Is  unnecessary  in  this  case  to  discuss  or 
determine.  It  may  be  conceded  that  if,  un- 
der language  like  that  employed  in  subpara- 
graph 8  of  this  will,  the  beneficiary  Is  always 
to  be  found  by  assuming  a  fictitious  vesting 
by  Intestacy  and  subsequent  transfers  by  any 
and  all  forms  in  which  the  hypothetical  vest- 
ed interest,  If  it  had  been  a  real  interest, 
would  in  fact  have  passed  perhaps  through 
a  series  of  owners  by  virtue  of  wills,  deeds, 
escheats,  etc.,  oftentimes  results  would  be 
reached  which  in  fact  the  testator  never  con- 
templated. In  such  cases  a  good  deal  can 
be  said  about  enforcing  the  Intention  of  the 
testator,  and  also  about  making  a  will  for 
him  which  he  did  not  make,  but  which  a 
court  may  conclude  he  would  have  made  if 
he  had  thought  about  the  matter. 

Testators  undoubtedly  have  wide  power 
and  discretion  in  laying  down  rules  for  ex- 
ecutors and  trustees  and  courts  to  find  out 
who  are  to  be  the  takers  of  their  bounty  up- 
on the  happening  at  a  remote  time  of  vari- 
ous more  or  less  remote  contingencies.  In 
this  present  case,  In  my  opinion  there  is  no 
temptation  to  think  out  a  will  for  the  testa- 
tor which  the  court  may  suppose  he  would 
have  made,  but  which  In  fact  he  did  not 
make,  because  in  the  hypothetical  or  fictitious 
transfers  which  must  be  taken  into  consid- 
eration in  determining  who  shall  take  under 
the  terms  of  this  will,  or,  in  other  words, 
to  what  persons  these  trustees  are  to  make 
payment,  we  have  the  very  simple  cases  of 
a  mother  taking  the  personal  estate  of  her 
deceased  son  by  intestacy,  and  a  daughter 
taking  the  personal  estate  of  her  deceased 
mother  under  a  will  making  her  her  mother's 
universal  legatee,  and,  it  may  be  added, 
that  for  all  that  appears,  If  no  will  had  been 
made,  this  daughter  would  have  taken  the 
mother's  estate  by  Intestacy. 

2.  At  this  point  we  may  observe  that,  If 


the  contention  on  behalf  of  the  next  of  kin  is 
correct,  we  still  have  precisely  the  same  ar- 
tificial rule  assuming  hypothetical  devolu- 
tions of  property  in  order  to  ascertain  the 
actual  devolution  to  be  recognized  and  effec- 
tuated under  this  peculiar  subparagraph  S. 
We  still  have  not  certain  named,  ascertained 
beneficiaries  whom  the  testator  says  shall 
take,  but  a  mere  arbitrary  rule  for  ascertain- 
ing in  the  light  of  subsequent  events  how  the 
takers  are  to  be  found.  Adopting  arguendo 
the  proposed  interpolation,  we  reach  the  re- 
sult that,  in  the  hypothetical  case  pot  by 
the  testator,  the  estate  in  question  would 
have  devolved  not  upon  Alice  and  Herbert, 
but  upon  the  testator's  brothers  and  sister. 
Now,  suppose  that  Mrs.  Newell,  who  died 
In  fact  after  both  Herbert  and  Alice,  had 
died  at  some  time  after  the  death  of  the 
testator,  but  before  the  death  of  either  Alice 
or  Herbert  In  such  case  the  defendant  Mrs. 
Wadsworth,  It  seems  to  me,  would  take  one- 
third  of  the  estate  under  the  terms  of  this 
will,  and  not  under  the  terms  of  her  moth- 
er's will,  although  the  mother's  will  consti- 
tutes a  necessary  part  of  the  hypothetical 
devolution  of  this  third  share  which  Is  to  be 
taken  as  a  guide  in  ascertaining  the  actual 
devolution  of  that  third  share  under  this  tes- 
tator's will. 

3.  The  whole  scheme  of  this  will  strongly 
supports  the  view  that  the  testator  practical- 
ly adopted  his  daughter-in-law  as  a  daugh- 
ter, and  contemplated  that  she  might  through 
her  son,  the  testator's  grandson,  receive  a 
substantial  share  of  his  estate.  The  will  ex- 
hibits plainly  how  much  larger  a  place  in  the 
testamentary  plans  and  purposes  of  this  tes- 
tator was  occupied  by  his  daughter-in-law 
Virginia  than  by  any  of  his  collateral  rel- 
atives. This  daughter-in-law  was  an  abso- 
lute participant  to  a  very  large  extent  In  the 
benefactions  of  this  will,  while  these  collat- 
eral relatives  were  practically  ignored. 

The  testator's  only  sister,  Mrs.  Newell,  re- 
ceives a  legacy  of  $5,000,  while  the  daughter- 
in-law,  Mrs.  Virginia  M.  Woolsey,  receives  a 
legacy  of  $10,000;  and  after  disposing  of 
certain  household  goods  and  personal  arti- 
cles, evidently  of  little  value,  the  great  bulk 
of  the  testator's  estate  is  put  in  trust,  and  the 
provisions  of  the  trust  are  for  the  benefit  of 
the  testator's  daughter,  grandson,  and  this 
daughter-in-law,  Mrs.  Virginia  M.  Woolsey, 
to  the  exclusion  of  his  brothers  and  sister. 
Mrs.  Woolsey  is  provided  with  an  annuity 
of  $2,000  a  year,  which  seems  to  be  substan- 
tially the  same  as  the  sum  of  the  annuities 
left  for  the  daughter  Alice.  The  testator  ap- 
parently contemplated  that,  if  his  grandson 
Herbert  became  of  age  so  as  to  receive  his 
share  of  the  corpus  of  the  estate,  his  daughter- 
in-law,  the  mother  of  Herbert,  would  natural- 
ly be  thereby  provided  for.  In  the  codicil  the 
testator  expressly  provides  that  the  annuity  to 
Virginia  shall  cease  In  case  of  her  marriage 
or  the  coming  of  full  age  of  her  son  Herbert, 
and  then  proceeds  to  direct  that,  if  Herbert 
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shall  die  before  reaching  the  full  age  of  21 
years,  then  Virginia's  annuity  is  to  be  con- 
tinued until  her  death  or  marriage.  These 
provisions  for  Virginia's  support  terminating 
when  her  son  Herbert  should  arrive  at  21 
years  of  age  and  receive  a  substantial  for- 
tune from  his  grandfather,  which  would  en- 
able him  to  properly  care  for  his  own  mother, 
strongly  suggest  the  view  that  the  testator 
knew  precisely  what  he  was  doing  when  he 
established  his  daughter  Alice  and  his  grand- 
son Herbert  as  what  I  have  called  hypo- 
thetical stirpes  through  whom,  as  the  sup- 
posed equal  owners  of  his  estate  at  the 
time  of  the  execution  of  his  will,  the  devolu- 
tion of  that  estate  would  be  ascertained  In 
after  years  in  case  both  Alice  and  Herbert 
should  die  without  leaving  issue  before  Her- 
bert reached  the  age  of  21  years.  That  the 
testator  actually  contemplated  situations  and 
conditions  in  which  his  daughter-in-law  might 
receive  through  her  son  a  large  portion  of 
the  testator's  estate  Is  Indicated  by  another 
important  provision.  In  the  event  of  the 
death  of  Alice  without  issue,  the  entire  es- 
tate became  vested  In  Herbert,  and  the  testa- 
tor recognized  that  this  might  occur  while 
Herbert  was  an  infant  and  incapable  of  mak- 
ing a  will,  and  therefore  he  expressly  directs 
that  in  such  case  the  estate  should  be  man- 
aged by  his  executors  until  Herbert  became 
of  full  age.  How  can  we  escape  the  conclu- 
sion that  the  testator,  aided  as  he  no  doubt 
was  by  counsel  in  drawing  this  portion  of 
his  will,  recognized  the  possibility,  by  no 
means  remote,  that  his  entire  residuary  es- 
tate, comprising  the  bulk  of  his  fortune, 
might  pass  by  intestacy  from  his  grandson 
Herbert  to  Herbert's  mother,  the  defendant 
Mrs.  Woolsey.  There  seems  to  be  little 
force  in  the  argument  that  the  testator  did 
not  consider  the  possible  devolution  of  one- 
half  of  the  residuary  estate  upon  this  favored 
daughter-in-law  under  the  provisions  of  this 
will,  and  also  was  strangely  blind  to  the  ob- 
vious contingency  that  under  the  will  the  en- 
tire estate  might  become  vested  in  an  Infant 
from  whom '  the  favored  daughter-in-law 
might  receive  the  whole  by  Intestacy. 

4.  The  whole  argument  on  behalf  of  the 
next  of  kin  seems  to  me  to  lose  force  If  we 
consider  this  very  probable  situation  which 
might  have  occurred,  and  which  the  testator 
presumably  contemplated,  viz.,  that,  before 
the  death  of  Alice  and  Herbert,  the  two 
brothers  and  the  sister  had  all  died.  Is 
there  any  semblance  of  reason  or  common 
sense  in  the  claim  that  these  dead  collater- 
als should  be  taken  as  the  hypothetical 
stirpes,  displacing  the  daughter  and  grand- 
son, who  were  alive  and  in  the  contempla- 
tion of  the  testator  when  he  made  his  will? 
In  case  such  a  substitution  were  made,  the 
favored  daughter-in-law  would  be  excluded 
from  the  distribution  under  consideration, 
while  a  husband  of  the  testator's  sister  and 
a  large  number  of  strangers  to  the  testator, 


Including  charitable  institutions,  might  stand 
as  claimants. 

5.  The  case  of  White  v.  Sprlngett,  4  Ch. 
App.  208  (1860),  while  I  think  strongly  sup- 
porting the  views  herein  expressed,  is  par- 
ticularly valuable  on  account  of  the  opening 
statement  in  the  opinion  of  Lord  Justice  Sel- 
win,  which  is  as  follows  (page  802):  "I  ac- 
cede to  the  argument  on  behalf  of  the  ap- 
pellants to  this  extent:  That  the  current  of 
modern  decisions,  and  especially  those  in  the 
House  of  Lords,  has  set  strongly  in  favor 
of  adhering  strictly  to  the  literal  meaning 
of  the  words  used  by  the  testator  in  each 
case,  without  alteration  or  addition,  and,  as 
far  as  possible,  without  reference  to  other 
cases  or  other  wills."  Lord  Chancellor  Hals- 
bury  In  a  series  of  recent  cases  in  the  House 
of  Lords  has  protested  against  the  tendency 
to  follow  the  construction  of  phrases  in  one 
will  as  a  precedent  for  the  construction  of 
other  wills,  and  of  working  out  a  will  which 
courts  or  lawyers  may  think  the  testator 
would  have  made  "if  he  had  had  the  whole 
circumstances  present  to  his  mind."  Hlg- 
gins  v.  Dawson  (1002)  A.  C.  1,  6.  Kingsbury 
v.  Walter  (1»01)  A.  C.  187,  188.  See,  also, 
the  remarks  of  Lord  Herschel  In  Hlckling  v. 
Farr  (1800)  A.  C.  15,  26. 

So  far  as  authorities  and  precedents  may 
be  resorted  to  for  help  in  this  case,  perhaps 
the  most  useful  decision  is  that  of  the  House 
of  Lords  rendered  in  1800  in  the  case  of  Bul- 
lock v.  Downes,  8  H.  L.  a  1,  11  English  Re- 
print, 627.  See,  also,  1  Jarm  on  Wills,  Ed. 
of  R.  &  T.  p.  682.  In  White  v.  Springett, 
supra,  the  supposititious  Intestacy  which  was 
to  be  assumed  in  order  to  find  the  takers  of 
the  estate  was  placed,  not  at  the  time  of  the 
death  of  the  testator  nor  at  the  date  of  the 
will,  but  at  the  death  of  certain  persons 
named,  who,  in  fact,  died  after  the  testator. 
To  make  the  rule  for  finding  the  beneficiaries 
more  artificial,  the  will  required  that,  in 
ascertaining  the  supposed  next  of  kin  of  the 
testator  at  the  supposed  time  of  his  death, 
one  grandchild  should  be  excluded  from  con- 
sideration, and,  in  fact,  at  the  supposed 
date  this  excluded  grandchild  was  the  testa- 
tor's sole  next  of  kin.  The  court  followed 
the  suppositions  and  fictions  of  the  will 
pointing  out  that  the  takers  were  not  the 
testator's  next  of  kin  at  the  time  of  his 
death,  but  that  "he  creates  for  himself  an 
arbitrary  class  to  be  ascertained  in  a  par- 
ticular manner,  and  the  question  of  the  per- 
sons who  are  to  constitute  that  class  is  what 
we  have  to  look  to." 

6.  Where,  under  the  words  of  a  will,  the 
vesting  of  an  estate  upon  a  remote  con- 
tingency is  in  the  next  of  kin  of  the  testator, 
or  is  to  be  ascertained  by  supposing  that  he 
died  Intestate,  there  may  be  good  grounds  for 
holding  in  some  cases  that  the  testamentary 
language  effects  no  gift,  but  constitutes  mere- 
ly a  declaration  tbat  in  case  his  main  pur- 
poses are  defeated,  for  instance,  by  the  death 
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of  all  his  direct  descendants,  he  has  no  fur- 
ther testamentary  purpose  to  accomplish  and 
is  content  to  die  Intestate  as  to  the  estate 
or  the  residue  of  the  estate  of  which  his  at- 
tempted disposition  has  been  thwarted  by 
time  and  death.  No  such  view,  however, 
seems  tenable  when  the  testator  disposes 
of  his  estate  upon  the  happening  of  a  more 
or  less  remote  contingency  as  if  he  had  died 
intestate  upon  some  arbitrary  date,  such  as 
the  date  of  his  will  or  the  date  of  an  event 
which  may  happen  before  or  after  his  own 
decease,  on  which  assumed  date  he  did  not 
In  fact  die.  In  every  such  case  a  gift  must 
be  found  to  have  been  made  by  the  will  to 
a  donee  who  remains  unknown  until  the  con- 
tingency happens,  and  then  must  be  ascer- 
tained by  applying  an  artificial  rule  as  was 
done  In  White  v.  Springett,  supra.  Of  course 
If  the  assumed  date  for  the  hypothetical 
Intestacy  is  the  date  of  the  will,  or  any  date 
prior  thereto,  the  testator's  next  of  kin  on 
such  assumed  date  are  known  to  him,  as  was 
true  in  this  case.  But  in  such  case  there 
seems  to  be  no  reason  why,  if  the  gift  of  the 
contingent  interest  is  made  to  these  next  of 
kin,  they  should  not  be  named  instead  of 
indicating  them  by  a  clumsy  circumlocution. 
The  purpose  of  the  suppositions  and  the  Ac- 
tion of  Intestacy  seems  to  be  to  keep  the 
takers  of  the  estate  upon  the  happening  of 
the  contingency  unknown  and  Indeterminate 
until  sueh  contingency  shall  happen. 

7.  It  may  be  deemed  by  some  minds  that 
the  effect  of  what  the  testator  in  this  case 
did  was  to  vest  the  contingent  Interest  In 
question  In  his  daughter-in-law  and  grand- 
son, notwithstanding  the  circumlocution 
which  he  employed.  This  would  not  be,  as 
was  I  think  erroneously  suggested  in  the 
argument,  a  gift  to  deceased  persons,  but  a 
gift  to  living  persons  of  a  contingent  estate 
which,  from  the  nature  of  the  contingency, 
they  could  never  have  In  possession.  It  Is 
unnecessary  In  this  case  to  discuss  this  the- 
ory of  construction,  because  it  leads  to  the 
same  result  which  Is  reached  if  we  hold  that 
the  will  makes  no  gift  of  the  contingent  in- 
terest to  the  daughter  and  grandson,  but 
merely  lays  down  an  artificial  and  arbitrary 
rule  by  which  the  donee,  theretofore  being 
undetermined,  Is  to  be  ascertained  upon  the 
happening  of  the  contingency. 

8.  It  is  understood  that  in  accordance  with 
the  arguments  of  counsel,  and  In  harmony 
with  the  stipulation  signed  by  the  solicitors 
of  all  the  parties,  this  decision  Is  confined 
to  the  force  and  effect  of  the  paragraph  of 
the  will  above  set  forth.  The  defendant  Vir- 
ginia M.  Woolsey  in  her  answer  to  the  cross- 
bill claims  a  balance  of  $8,000  due  on  her 
legacy  of  $10,000,  but  whether  such  a  claim 
could  be  substantiated  In  this  case  has  not 
been  the  subject  of  any  argument,  and  in 
accordance  with  the  stipulation  I  have  given 
no  consideration  to  It  If  I  have  been  mis- 
led in  regard  to  this  matter  by  the  state- 


ments and  stipulation  of  counsel,  the  matter 
may  be  disposed  of  after  further  argument 
upon  settlement  of  the  decree. 

9.  A  decree  will  be  advised  Instructing  the 
trustees  to  pay  one  half  of  the  fund  in  dis- 
pute to  the  next  of  kin  of  the  testator's 
daughter  Alice,  and  the  other  half  to  the 
next  of  kin  of  the  testator's  grandson  Her- 
bert. 


COTTON  t.  CRESSE  et  aL 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

Nov.  18.  1912.) 

Injunction  (S  62*) — Covenants  as  to  Us* 
of  Property— Enfokcement  in  Equity. 
A  written  agreement  between  adjoining  lot 
owners  that  each  should  not  build  nearer  than 
three  feet  to  the  common  line  in  certain  places, 
though  not  enforceable  at  law,  will  be  enforced 
in  equity  against  a  purchaser  with  notice. 

[Ed.  Note. — For  other  cases,  see  Injunction, 
Cent  Dig.  §§  124-127;   Dec.  Dig.  {  62.*] 

Appeal  from  Court  of  Chancery. 

Bill  by  Alonzo  Cotton  to  enjoin  Lewis  M. 
Cresse  and  others  from  constructing  a  build- 
ing so  as  to  interfere  with  plaintiff's  light 
and  air.  From  a  decree  of  the  Court  of 
Chancery  granting  the  application  for  an 
injunction,  the  defendants  appeal.    Affirmed. 

The  following  Is  the  opinion  of  the  vice 
chancellor: 

"In  February,  1901,  the  complainant  enter- 
ed into  a  written  agreement  with  Gainer  P. 
Moore  as  follows:  This  agreement  made 
this  14th  day  of  February,  A.  D.  1901,  be- 
tween Alonzo  Cotton  of  Ocean  City,  county 
of  Cape  May,  state  of  New  Jersey,  of  the 
first  part,  and  Gainer  P.  Moore,  of  the  same 
city,  county  and  state,  of  the  second  part. 
Is  as  follows,  to  wit:  That  we,  the  parties 
of  the  first  part  and  second  part,  owning 
properties  adjoining  each  other  on  the  east 
side  of  Asbury  avenue  below  Eighth  street, 
being  lots  Nos.  438  and  440,  enter  into  a 
mutual  agreement  that  the  said  party  of 
the  first  part  may  build  up  to  the  party 
line  fifty  feet  of  the  distance  from  the  prop- 
erty line  on  Asbury  avenue,  and  that  the 
said  party  of  the  second  part  may  build  up 
to  the  party  line  fifty  feet  from  the  prop- 
erty line  of  the  street  back,  that  Is  to  say, 
that  each  party  can  use  the  line  one-half 
the  distance  from  street  to  street  which  ia 
one  hundred  feet,  provided  he  let  no  part 
of  the  building  hang  over  the  line;  and 
it  is  further  agreed  that  if  either  party  de- 
sires to  erect  a  building  extending  more 
than  fifty  feet  from  the  property  line  on 
either  street,  he  shall  not  build  it  nearer  the 
party  line  than  three  feet  For  the  true 
and  faithful  performance  of  all  which,  we 
set  our  hands  and  seals  the  day  and  year 
aforementioned.'  The  defendant  subsequent- 
ly acquired  title  to  lot  No.  438  with  actual 
notice  of  the  agreement  The  complainant 
long  ago  built  upon  his  lot  and  conformed 
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to  the  lines  specified  In  the  covenant  The 
defendants  have  commenced  to  traild  on 
their  lot  in  disregard  of  the  agreement  and 
propose  to  build  on  the  division  line  where 
the  complainant's  building  runs  to  that  line, 
and  thus  shut  off  the  light  and  air  which 
the  complainant  enjoys  through  appertures 
in  bis  building. 

"On  behalf  of  the  defendants  it  is  insisted 
that  the  covenant  in  question  does  not  run 
with  the  land  nor  create  an  easement,  but 
Is  purely  personal,  and  therefore  Is  not  en- 
forceable. Reliance  is  largely  based  upon 
the  case  of  People  v.  Railroad,  57  111.  436. 
That  was  a  case  In  which  the  defendant 
agreed  with  the  owner  of  an  elevator  to  run 
a  track  Into  it  for  the  delivery  of  grain. 
The  track  subsequently  was  disused  and  a 
portion  of  it  removed.  Later,  lessees  of  the 
premises  sought  by  mandamus  to  compel  the 
restoration  and  use  of  the  track.  Relief  was 
denied  on  the  ground  that  the  agreement 
was  entirely  personal  between  the  original 
parties  to  it  Costigan  v.  Pennsylvania  R. 
R.  Co.,  54  N.  J.  Law  (25  Vroom)  233,  23  Atl. 
810,  Is  also  relied  on  by  the  defendants' 
counsel.  In  that  case  the  Supreme  Court 
refused  to  give  effect  to  a  covenant  which 
was  not  a  grant  of  an  easement  nor  of  a 
right  in  the  nature  of  an  easement  and  was 
one  that  did  not  run  with  the  land.  These 
two  cases  of  People  v.  Railroad  and  Costi- 
gan v.  P.  R.  R.  Co.  are  cases  at  law,  and  ad- 
mittedly courts  of  law  will  not  enforce  cov- 
enants of  the  kind  there  under  review. 
However,  a  different  rule  prevails  in  equity, 
and  it  will  be  enforced  In  appropriate  cases. 
Brewer  v.  Marshall,  19  N.  J.  Eq.  (4  C.  E. 
Green)  537,  at  page  544  (97  Am.  Dec.  679). 
In  this  case  Chief  Justice  Beasley,  speaking 
for  the  Court  of  Errors  and  Appeals,  said: 
'Nor  is  this  doctrine  without  illustration  in 
our  own  courts.  It  was  enforced  In  the 
case  of  Van  Doren  v.  Robinson,  16  N.  J.  Eq. 
256.  This  was  a  suit  founded  on  a  cove- 
nant in  a  conveyance,  whereby  the  grantee 
agreed  to  reconvey  to  the  grantor  whenever 
be  (the  grantee)  should  quit  the  actual  pos- 
session of  the  premises.  The  grantee  con- 
veyed to  a  stranger,  who  took  the  title  with 
constructive  notice  of  the  covenant  Chan- 
cellor Green  maintained  that  this  was  a 
mere  personal  covenant;  that  it  neither  ran 
with  the  lands  nor  bound  the  alienee  in  eq- 
uity ;  but  that  it  would  be  enforced  against 
such  alienee  In  equity,  when  be  was  charge- 
able with  notice  of  the  original  contract. 
And  in  Holsman  v.  Boiling  Spring  Bleach 
Co.,  14  N.  J.  Eq.  347,  the  same  accurate  jur- 
ist maintained  the  right  of  equity  to  exert 
Its  authority  In  proper  cases  to  prevent  in- 
justice, without  any  dependency  on  the 
merely  legal  rights  of  the  parties.  And  I 
think  it  is  also  manifest  from  the  case  of 


Rogers  v.  Danforth,  9  N.  J.  Eq.  294,  that 
Chancellor  Williamson  was  of  the  same  mind 
on  this  subject,  for  be  remarked,  with  ref- 
erence to  a  covenant  touching  lands,  that 
he  does  not  think  that  it  follows  that  be- 
cause a  suit  at  law  cannot  be  maintained,  a 
Court  of  Chancery  may  not  protect  the 
rights  oi  the  parties  under  it  From  this 
review  of  the  authorities,  I  am  entirely  sat- 
isfied that  a  court  of  equity  will  sometimes 
impose  the  burden  of  a  covenant  relating 
to  lands  on  the  alienee  of  such  lands  on  a 
principle  altogether  aside  from  the  existence 
of  an  easement  or  the  capacity  of  such  cov- 
enant to  adhere  to  the  title.  So  far  I  think 
the  law  is  not  In  doubt  and  the  only  ques- 
tion in  this  case,  which  I  have  regarded  as 
possessed  of  any  material  difficulty,  is  wheth- 
er the  covenant  now  in  controversy  is  em- 
braced within  the  proper  limits  of  this  branch 
of  equitable  jurisdiction.' 

"The  covenant  under  consideration  in  the 
case  at  bar  was  intended  by  the  parties  to 
it,  as  I  read  it  to  be  effectual  and  binding 
by  way  of  building  restriction  upon  their 
adjoining  premises,  and  upon  their  succes- 
sors in'  title.  For  years  it  was  so  acted  up- 
on. True,  it  could  not  bind  the  alienees  of 
either  party  without  actual  notice  of  Its 
existence;  but  as  actual  notice  is  present 
in  this  case,  I  think  the  agreement  enforce- 
able under  the  doctrine  of  Brewer  v.  Mar- 
shall, supra. 

"Quite  apposite  is  the  case  of  Whatman 
v.  Gibson,  9  Sim.  196,  observed  upon  by 
Chief  Justice  Beasley  In  Brewer  v.  Marshall, 
19  N.  J.  Eq.  at  page  543,  97  Am.  Dec.  679. 
There,  as  here,  the  restrictions  did  not  exist 
in  a  deed  which  formed  a  link  in  the  chain 
of  title,  but  resided  in  a  deed  made  between 
one-time  owners  of  different  lots,  and  the 
restrictive  covenant  was  enforced  against  a 
purchaser  with  notice  who  had  not  executed 
the  covenant  but  derived  title  under  a  pur- 
chaser who  had ;  and,  as  said  by  Chief  Jus- 
tice Beasley  at  the  same  page:  These  de- 
cisions proceed  upon  the  principle  of  pre- 
venting a  party  having  knowledge  of  the 
just  rights  of  another,  from  defeating  •  such 
rights,  and  not  upon  the  idea  that  the  en- 
gagements enforced  create  easements  or  are 
of  a  nature  to  run  with  the  land.' 

"This  view  leads  to  the  making  absolute 
of  the  order  to  show  cause,  and  a  prelimi- 
nary injunction  will  be  issued.  Let  the  costs 
abide  the  event" 

Bourgeois  &  Coulomb,  of  Atlantic  City, 
for  appellants.  Bleakly  &  Stockwell,  of  Cam- 
den, for  respondent 

PER  CURIAM.  The  decree  appealed  from 
Is  affirmed  for  the  reasons  stated  In  the 
opinion  filed  in  the  court  below  by  Vice 
Chancellor  Walker. 
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REALTY  TITLE  ft  MORTGAGE  CO.  v. 

SCHAAF  et  al. 


(Court  of  Chancery  of  New  Jersey. 
1912.) 


Dec.  28, 


Husband  and  Wife  ft  169*)— Married  Wo- 
men— Separate  Estate— Lien — Equity. 
When  the  husband  did  not  join  in  a  mort- 
gage of  the  separate  estate  of  the  wife,  it  was 
not  valid  as  a  mortgage  or  a  specific  hen,  but 
was  effective  to  show  that  the  debt  was  con- 
tracted on  the  credit  of  the  married  woman's 
separate  estate,  and  equity  will  declare  and  en- 
force a  lien  against  it 

TEd.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  ||  600-670,  949,  951;  Dec. 
Dig.  8  169.*] 

BUI  by  the  Realty  Title  &  Mortgage  Com- 
pany against  Mattie  Schaaf  and  others.  De- 
cree for  plaintiff. 

G.  Dore  Cogswell,  of  Camden,  for  com- 
plainant. Frederick  A.  Rex,  of  Camden,  for 
defendants. 

LEAMING,  V.  C.  The  bill  Is  filed  to  fore- 
close a  mortgage  made  by  Annie  Horner  to 
George  H.  Brlggs.  The  mortgage  is  now 
owned  by  complainant,  and  defendants  are 
the  heirs  at  law  of  the  mortgagor. 

Annie  Horner,  the  mortgagor,  was  a  mar- 
ried woman  at  the  time  the  mortgage  was 
made  by  her.  Her  husband  (now  deceased) 
did  not  join  in  the  mortgage.  The  mortgage 
does  not  disclose  that  the  mortgagor  was  a 
married  woman,  and  the  acknowledgment  to 
the  mortgage  does  not  certify  that  she  was 
examined  by  the  acknowledging  officer  sep- 
arate and  apart  from  her  husband. 

The  evidence  discloses  that  the  real  estate 
described  in  the  mortgage  was  the  separate 
estate  of  the  mortgagor,  and  that  the  mort- 
gage was  executed  by  the  mortgagor  for' 
money  loaned  to  her  by  the  mortgagee  on 
the  credit  of  her  separate  estate;  the  loan 
having  been  made  at  the  time  the  mortgage 
was  executed. 

It  is  well  settled  in  this  state  that,  under 
the  circumstances  stated,  the  instrument  in- 
tended as  a  mortgage  Is  not  valid  as  a  mort- 
gage or  specific  lien;  the  failure  to  comply 
with  the  statutory  requirements  is  fatal  to 
the  mortgage  as  such.  It  is,  however,  equal- 
ly well  settled  that,  under  the  circumstances 
stated,  a  court  of  equity  will  declare  and 
enforce  a  lien  against  the  separate  estate  for 
the  debt  intended  to  be  secured  by  the  mort- 
gage. While  the  mortgage  is  not  effective  as 
a  lien,  It  is  effective  to  show  that  the  debt 
was  contracted  on  the  credit  of  the  married 
woman's  separate  estate,  and  that  she  in- 
tended it  to  be  chargeable  thereon.  Wilson 
v.  Brown,  13  N.  J.  Eq.  (2  Beasl.)  277;  Har- 
rison v.  Stewart,  18  N.  J.  Eq.  (3  C.  E. 
Green)  451;  Armstrong  v.  Ross,  20  N.  J. 
Eq.  (5  C.  E.  Green)  109 ;  Homoeopathic  Mut 
Life  Insv  Co.  v.  Marshall,  32  N.  J.  Eq.  (5 
Stew.)  103,  112.    No  equitable  principle  can 


find  more  perfect  justification  than  this  in 
its  inherent  quality  of  justice  and  fairness; 
it  is  merely  operative  to  restore  that  which 
is  due  in  conscience.  An  exemplification  of 
the  principle  is  to  be  found  in  those  cases 
in  which  a  married  woman  has  contracted 
to  sell  separate  estate  under  an  agreement 
which  cannot  be  specifically  enforced  against 
her,  and  has  received  a  portion  of  the  pur- 
chase price;  in  such  cases  courts  of  equity 
have  declared  liens  for  the  amounts  paid 
and  thus  enforced  restitution.  Pentz  r. 
Simonson,  13  N.  J.  Eq.  (2  Beasl.)  232,  235; 
Pierson  v.  Lum,  25  N.  J.  Eq.  (10  C  E. 
Green)  390. 

It  also  appeared  at  the  hearing  that  at 
the  time  the  mortgage  was  executed  the 
mortgagor  and  her  husband  were  living  sep- 
arate and  apart  from  each  other.  In  view 
of  the  power  and  duty  of  this  court  to  de- 
clare and  enforce  a  Hen  under  the  circum- 
stances first  above  stated,  I  think  it  unnec- 
essary to  here  inquire  whether  the  separa- 
tion was  of  a  nature  to  render  the  mort- 
gage here  in  question  valid  as  such. 

The  bill  is  silent  touching  the  nature  of 
the  indebtedness  for  which  the  mortgage 
was  given.  While  the  prayer  is  probably  ad- 
equate for  appropriate  relief,  I  think  the 
bill  should  be  amended  to  conform  to  the 
proofs  before  a  decree  is  signed.  Upon  such 
amendment  being  made,  I  will  advise  a  de- 
cree declaring  a  Hen  for  the  amount  of  the 
debt  and  directing  its  enforcement  by  a  sale 
of  the  premises  described  in  the  bill. 


LEONARD   v.    LEONIA    HEIGHTS   LAND 
CO. 

(Court  of  Chancery  of  New  Jersey.     Dec.  27, 
1912.) 

1.  Mortgages  ft  244*)— Bona  Fide  Purchas- 
ebs — Unbecobded  Assignment  of  Mort- 
gage. 

The  act  respecting  conveyances,  by  section 
54  (2  Comp.  St  1910,  p.  1553),  provides  that 
every  unrecorded  instrument  mentioned  in  sec- 
tion 21  of  the  act,  which  includes  assignments 
of  mortgages,  shall  be  void  as  against  subse- 
quent bona  fide  purchasers,  for  value  and  with- 
out notice,  whose  deed  is  first  recorded.  Held. 
that  where  a  mortgagee  assigned  the  mortgage 
and  the  assignment  was  not  recorded,  and  sub- 
sequently acquired  the  equity  of  redemption  and 
sold  it  for  the  full  value  of  the  land  to  a  bona 
fide  purchaser,  representing  that  the  mortgage 
was  lost,  the  purchaser  on  recording  his  deed 
got  title  discharged  of  the  mortgage. 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent.  Dig.  ||  633-655;    Dec.  Dig.  f  244.*] 

2.  MOBTGAGES  ft  244*)  —  ASSIGNMENTS  —  RE- 
CORDING— Payments  ob  Release — Vendor 
and  Purchases. 

An  act  concerning  mortgages  (3  Comp.  St 
1910,  p.  3419)  |  34,  providing  that,  when  an 
assignment  of  a  mortgage  is  not  recorded,  a 
release  by  the  assignor  to  a  person  not  having 
actual  notice  of  the  assignment  shall  be  as  valid 
as  if  the  mortgage  bad  not  been  assigned,  is 
meant  to  afford  protection  to  the  purchaser  of 
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the  land  itself  who  believes  the  mortgage  to 
be  lost,  as  well  as  purchasers  of  the  mortgage. 

[Ed.  Note.— For  other  cases,  see  Mortgages. 
Cent.  Dig.  §§  633-656;    Dec  Dig.  {  244.«] 

3.  Mortgages  (g,244*) — Bona  Fide  Purchas- 
es—Evidence. 

Evidence  held  to  show  that  the  purchaser 
of  land  acted  in  good  faith  and  after  all  in- 
quiry possible,  in  taking  title  relying  on  the 
vendor's  assurance  that  a  mortgage  standing  of 
record  in  the  vendor's  name  had  been  lost, 
though  in  fact  he  had  assigned  it 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent.  Dig.  SI  633-655;   DecTBig.  |  244.  •] 

BUI  by  Adelia  A.  Leonard  against  the 
Leonia  Heights  Land  Company.  Heard  on 
pleadings  and  proofs  taken  in  open  court 
Decree  dismissing  the  MIL 

Louis  A.  Cowley  and  William  W.  Watson, 
both  of  Passaic,  for  complainant  Frederick 
P.  Schenck,  of  Leonia,  for  defendant  Leonia 
Heights  Land  Company. 

STEVENSON,  V.  C.  (orally).  [1]  My  con- 
clusion is  that  the  defendant,  the  Leonia 
Heights  Land  Company,  is  entitled  to  a  de- 
cree dismissing  the  foreclosure  bill,  on  the 
ground  that  the  company  is  a  bona  fide 
purchaser  for  a  valuable  consideration  with- 
out notice  of  the  Interest  of  the  complainant 
which  she  acquired  under  her  assignment; 
the  assignment  having  been  left  unrecorded. 

In  another  aspect  of  the  case  I  think  the 
conclusion  is  warranted  that  the  defendant, 
the  land  company,  is  protected  against  the 
mortgage  of  the  complainant  under  the  thirty- 
fourth  section  of  the  act  in  relation  to  mort- 
gages (3  Comp.  St  1910,  p.  3419),  which  pro- 
vides, in  effect,  that,  when  an  assignment  of  a 
mortgage  is  not  recorded  in  accordance  with 
the  system  provided  for  in  the  act,  any  pay- 
ments made  to  the  assignor  in  good  faith  and 
without  actual  notice  of  such  assignment,  and 
any  release  by  the  assignor  of  said  mortgaged 
premises  or  any  part  thereof  to  a  person 
not  having  actual  notice  of  such  assignment, 
shall  be  as  valid  as  If  the  mortgage  had  not 
been  assigned.  The  defense  which  I  first 
referred  to  Is  founded  upon  the  fifty-fourth 
section  of  the  act  in  relation  to  conveyances 
(2  Comp.  St  1910,  p.  1558),  which  must  be 
read  in  connection  with  section  21  of  the 
same  act. 

We  have  here  a  purchaser  of  mortgaged 
premises  who  pays  full  value  and  takes  a 
warranty  deed  from  the  owner.  The  owner 
had  recently  acquired  the  property.  Before 
he  had  acquired  the  property  he  had  taken 
the  mortgage  in  question  now  held  by  the 
complainant  The  owner  then  assigned  the 
mortgage  to  the  complainant  for  value,  and 
afterwards,  a  considerable  time  after  he  bad 
thus  parted  with  all  Interest  in  the  mortgage, 
he  acquired  the  equity  of  redemption.  Thus, 
at  the  time  of  the  transaction  with  which 
we  have  to  deal,  the  Leonia  Heights  Land 
Company  acquired,  by  warranty  deed,  the 
property  in  question  from  a  person,  one 
Ryan,  who  appeared  on  the  record  as  the 


owner  of  the  equity  of  redemption,  and  the 
owner  of  the  bond  and  mortgage  in  case 
no  merger  had  occurred.  In  case  a  merger 
had  occurred,  this  man  Ryan  appeared  on 
the  record  as  the  owner  of  the  entire  fee, 
free  and  clear.  In  fact,  as  between  Ryan 
and  the  assignee  of  the  mortgage,  the  com- 
plainant, Mrs.  Leonard,  there  was  no  merger. 
Ryan  sold  the  bond  and  mortgage  to  Mrs. 
Leonard  before  he  acquired  the  equity  of 
redemption,  and  when  he  acquired  the  equity 
of  redemption  as  between  himself  and  Mrs. 
Leonard  he  acquired  it  subject  to  the  mort- 
gage which  she  held. 

As  between  these  two  parties  no  question 
of  intention  arises.  There  Is  no  ground  up- 
on which  any  merger  can  be  found  to  have 
been  effected,  but  the  question  is:  Under 
the  fifty-fourth  section  of  the  act  respecting 
conveyances,  does  the  defendant,  the  Leonia 
Heights  Land  Company,  occupy  the  position 
of  a  subsequent  bona  fide  purchaser  for  a 
valuable  consideration,  not  having  notice  of 
Mrs.  Leonard's  assignment  so  as  to  get  the 
protection  provided  by  that  section,  which 
consists  in  making  the  assignment  to  Mrs. 
Leonard  void  as  to  it,  the  Leonia  Heights 
Land  Company? 

[2]  The  argument  has  been  urged  that  the 
language  of  section  54  must  be  construed 
in  some  way  distrlbutlvely,  and  that  the 
protection  against  an  unrecorded  assignment 
of  a  mortgage  duly  recorded,  provided  by 
that  section,  for  a  purchaser  in  the  position 
of  the  Leonia  Heights  Land  Company,  is 
confined  to  a  purchaser  of  the  mortgage.  In 
other  words,  according  to  this  argument,  if 
a  man  had  dealt  with  Mr.  Ryan  supposing 
him  to  be  what  he  appeared  to  be  on  the 
record,  the  owner  of  this  bond  and  mort- 
gage, and  had  bought  the  bond  and  mortgage 
for  a  valuable  consideration  in  good  faith, 
without  notice  of  the  assignment  made  by 
Ryan  to  Mrs.  Leonard,  then  that  assignment 
would  be  void  as  against  such  purchaser 
of  the  mortgage.  But  it  is  insisted  that 
no  such  protection  1b  afforded  to  a  purchaser 
of  the  land  itself. 

I  am  unable  to  adopt  this  view.  Some 
cases  have  been  cited  from  other  states 
which  are  based  on  statutes  which  I  think 
are  somewhat  different  from  ours  but  con- 
taining dicta  which  favor  this  view;  but, 
In  my  judgment,  the  construction  of  section 
54  and  the  policy  of  the  enactment  'contained 
in  that  section  are  beyond  doubt.  Section 
21  of  our  act  respecting  conveyances  pro- 
vides a  means  whereby  all  persons  who  ac- 
quire interests  of  a  great  many  different 
kinds  In  real  and  personal  property  may 
have  their  instruments  under  which  they 
acquire  their  interests  acknowledged  and 
recorded,  and  then  they  are  safe,  and  all 
parties  who  deal  with  respect  to  the  res,  the 
subject-matter — the  real  estate  In  this  case — 
are  charged  with  notice  of  this  outstanding 
interest.     If  a  party  acquires  such  an  ln- 
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terest  and  Ignores  the  provisions  of  tbe 
statute  for  bis  protection,  then  It  is  the  in- 
tention of  the  act  that  his  title  shall  be 
void  as  against  all  parties  who  subsequently 
acquire  an  Interest  In  the  subject-matter — in 
the  res — which  would  be  injuriously  affected 
If  the  outstanding  unrecorded  title  could  be 
asserted  and  enforced.  The  only  proviso  is 
that  the  party  subsequently  acquiring  his 
interest  must  pay  a  valuable  consideration, 
act  in  good  faith,  and  not  have  notice  of 
the  outstanding  title.  Any  other  construc- 
tion, it  seems  to  me,  would  defeat  the  per- 
fectly plain  purpose  and  policy  of  our  statute. 

According  to  this  view  the  defendant,  the 
Leonia  Heights  Land  Company — if  they  act- 
ed in  good  faith  and  paid  a  valuable  consid- 
eration and  had  no  notice,  about  which  mat- 
ters I  shall  say  something  further  on — had 
a  right  to  deal  with  Mr.  Ryan  precisely  as  if 
the  assignment  to  Mrs.  Leonard  was  void. 
The  statute  makes  that  assignment  void.  It 
would  perhaps  be  more  accurate  to  say  that 
the  defendant,  the  Leonia  Heights  Land 
Company,  according  to  this  view  of  the  con- 
struction of  the  statute,  did  deal  with  Mr. 
Ryan  with  the  advantage  to  them  that  this 
assignment  was  void,  provided,  of  course,  this 
company  was  a  bona  fide  purchaser  of  the 
interest  affected  by  the  assignment  of  the 
mortgage  for  a  valuable  consideration  and 
without  notice. 

I  think,  also,  that  there  is  another  view  of 
this  case  which  gives  the  Leonia  Heights 
Land  Company  the  full  benefit  of  section  34 
of  the  act  in  relation  to  mortgages  which 
provides,  in  substance,  that  any  payment 
made  in  good  faith  to  the  assignor  without 
actual  notice  of  the  assignment  and  any  re- 
lease of  the  mortgaged  premises,  or  any  part 
thereof  to  a  party  not  having  actual  notice 
of  the  assignment,  shall  be  as  valid  as  if  said 
mortgage  had  not  been  assigned. 

Now,  in  fact,  there  was  no  merger,  as  we 
have  seen,  and  for  present  purposes  I  am 
considering  that  the  complainant's  view  Is 
correct,  and  that  tbe  defendant,  the  Leonia 
Heights  Land  Company,  under  section  54  of 
the  conveyancing  act,  cannot  be  deemed  to 
have  purchased  from.  Ryan  the  entire  fee  up- 
on the  theory  of  a  merger.  If  in  transacting 
their  business  with  Mr.  Ryan  when  they  ac- 
quired this  property  the  assignment  to  Mrs. 
Leonard  must  be  deemed  void  under  this  sec- 
tion 64,  then  there  was  a  merger  as  between 
the  Leonia  Heights  Land  Company  and  Mrs. 
Leonard. 

But  now  I  am  supposing  that  we  lay  aside 
that  view  and  for  a  time  adopt  the  other 
view,  that  there  was  no  merger  as  between 
tbe  Leonia  Heights  Land  Company  and  Mrs. 
Leonard,  the  bolder  of  the  outstanding  unre- 
corded assignment  We  have,  then,  this  case: 
Tbe  Leonia  Heights  Land  Company  is  mak- 
ing a  deal  plainly  for  Mr.  Ryan's  entire  in- 
terest, whatever  that  was.  It  may  be  that 
the  president  of  the  company  thought  that 


there  was  a  merger,  and  thought  that  when 
be  paid  the  full  value  and  took  a  warranty 
deed  from  Mr.  Ryan  he  was  acquiring:  the 
land  free  and  clear  of  all  Incumbrances  from 
a  party  who  held  the  land  in  that  way,  from 
a  party  who  held  the  entire  fee;  the  mort- 
gage having  merged  in  the  equity  of  redemp- 
tion. I  say  the  president  may  have  thought 
he  was  doing  that;  but  if.ln  fact,  there  was 
no  merger  as  between  his  company  and  Mrs. 
Leonard,  then  the  mortgage  was  outstanding 
against  the  property,  and  what  the  Leonia 
Heights  Land  Company  in  fact  did  was  to 
pay  full  value  for  both  interests,  the  value 
of  the  equity  of  redemption  and  the  value  of 
the  outstanding  mortgage  unmerged. 

Now,  then,  in  my  judgment  Mr.  Ryan  ac- 
cepted the  full  value  of  the  whole  fee,  the 
mortgages  and  stock  or  whatever  tbe  Leonia 
Heights  Land  Company  turned  over  to  him 
in  payment  of  his  entire  apparent  interest, 
including  this  mortgage  interest  He  knew 
that  he  had  no  right  to  undertake  to  trans- 
fer the  whole  interest  the  equity  of  redemp- 
tion and  mortgage  interest  to  the  Leonia 
Heights  Land  Company.  He  knew  that  they 
were  paying  a  part,  if  not  the  whole,  of  what 
they  paid  to  him  as  the  price,  not  of  the  eq- 
uity of  redemption,  but  of  the  mortgage  inter- 
est which,  In  fact,  was  held  by  Mrs.  Leonard. 

This  transaction,  therefore,  on  the  theory 
that  there  was  no  merger,  on  the  theory  that 
the  mortgage  interest  was  outstanding  in 
Mrs.  Leonard,  effected,  In  substance,  in  equi- 
ty a  payment  made  by  the  company  to  Mr. 
Ryan,  who  the  company  supposed  held  the  en- 
tire interest  in  the  property  as  I  have  said, 
including  the  mortgage  Interest  which,  in 
fact,  was  held  by  Mrs.  Leonard. 

Now,  then,  the  last  question  is  whether, 
within  the  meaning  of  these  two  statutes, 
section  34  of  the  mortgage  act,  and  particu- 
larly section  54  of  the  act  respecting  convey- 
ances, the  Leonia  Heights  Land  Company  is 
to  be  deemed  to  be,  or  to  have  been,  a  subse- 
quent bona  fide  purchaser  for  a  valuable  con- 
sideration without  notice  of  Mrs.  Leonard's 
assignment?  It  is  conceded,  or  perhaps  I 
should  say  it  is  not  denied,  that  the  Leonia 
Heights  Land  Company  had  no  actual  notice 
of  the  assignment  from  Ryan  to  Mrs.  Leon- 
ard. Mrs.  Leonard  was  a  friend  or  a  sort  of 
family  connection  of  Mr.  Ryan,  and  she  lived 
in  a  distant  place,  another  state — I  think 
she  lived  in  Buffalo,  N.  Y. — and  she  transact- 
ed her  business  with  Mr.  Ryan  by  correspon- 
dence. She  trusted  him  implicitly.  There 
was  no  way  suggested  by  which  tbe  Leonia 
Heights  Land  Company  could  have  received 
notice  of  the  assignment  of  this  bond  and 
mortgage  from  Mr.  Ryan  to  Mrs.  Leonard  ex- 
cept from  Ryan  himself.  It  is  also  beyond 
all  question  that  the  Leonia  Heights  Land 
Company  paid  a  full,  fair,  valuable  consider- 
ation for  the  transfer  to  it  of  the  entire  In- 
terest which  they  thought  Mr.  Ryan  held: 
that  Is  to  say,  a  title  to  the  property  free  and 
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clear  of  all  Incumbrances.  The  particulars 
of  the  consideration  have  not  been  very  mi- 
nutely exhibited  in  the  evidence,  but  there  is 
no  question  on  this  point. 

[3 J  The  sole  question  in  determining  wheth- 
er the  Leonia  Heights  Land  Company  was 
a  bona  fide  purchaser  or  not  relates  to  the 
question  of  good  faith — I  Incline  to  think 
that  is  the  correct  way  to  put  it — on  the  part 
of  the  company.  Perhaps  the  question  might 
be  made  a  little  broader  and  put  In  this 
form:  Whether  the  company  acted  in  good 
faith  and  after  discharging  every  duty  in  re- 
spect of  inquiry  in  regard  to  the  existence  of 
Mrs.  Leonard's  assignment 

Now,  then,  it  appears  that  the  transac- 
tion between  Mr.  Ryan  and  the  company  was 
negotiated  on  the  part  of  the  company  by 
the  president,  Mr.  Paulin.  We  may  disre- 
gard, as  I  have  heretofore  disregarded,  the 
conveyances  to  and  from  Mrs.  Cornell,  who, 
as  plainly  appears,  had  no  Interest  which 
can  affect  the  transactions  which  we  have  to 
deal  with  between  the  Leonia  Heights  Land 
Company,  Mr.  Ryan,  and  Mrs.  Leonard.  As 
I  have  said,  the  company  paid  Mr.  Ryan  in 
stock  and  mortgages  full  value  for  the  land. 
I  think  it  appears  that  Ryan  had  paid  about 
$750  an  acre  for  the  land  in  question.  There 
is  no  dispute  that  the  mortgage  which  Mr. 
Ryan  had  received  originally  upon  this  prop- 
erty for  $6,000  which  he  subsequently  assign- 
ed to  Mrs.  Leonard  was  what  was  called  a 
"dummy  mortgage";  Ryan  holding  the  land 
at  the  time  In  the  name  of  the  mortgagor,  one 
Flood.  For  purposes  of  his  own  he  took  on 
these  six  lots  a  mortgage  for  $6,000,  the 
mortgage  being  proved  to  have  been  for  at' 
least  twice  the  value  of  the  property.  It 
was  not  a  mortgage  which  could  have  been 
readily  assigned  excepting  in  the  way  in 
which  Mr.  Ryan  assigned  it  to  Mrs.  Leonard, 
namely,  through  a  gross  fraud  practiced  by 
him  upon  her. 

When  Mr.  Paulin  was  negotiating  with  Mr. 
Ryan  for  the  purchase  of  this  property  by 
the  land  company  in  which  they  both  were 
Interested  very  largely,  a  search  was  made, 
and  the  mortgages  which  were  upon  the  prop- 
erty were  all  disclosed,  and  this  particular 
parcel  containing,  I  think,  six  lots,  covered 
by  Mrs.  Leonard's  mortgage,  was  found  to 
be  unincumbered  by  that  mortgage  because  of 
the  apparent  merger. 

These  facts  being  disclosed  to  the  company 
and  its  president,  Mr.  Paulin,  it  became  the 
duty  of  the  company  to  inquire.  This  Is  a 
very  important  point.  In  one  or  two  cases 
which  were  cited  the  purchaser  failed  to 
get  protection  from  a  statute  somewhat  sim- 
ilar to  ours  because  he  made  no  Inquiry  what- 
ever. It  certainly  is  a  very  significant  fact 
If  a  party  who,  on  the  record,  holds  both  the 
equity  of  redemption  and  also  a  bond  and 
mortgage,  when  offering  the  whole  property 
— the  whole  fee — for  sale,  does  not  exhibit 
and  offer  to  deliver  the  bond  and  mortgage 
which,  according  to  the  record,  he  holds.    No 


doubt  such  a  situation  calls  for  Investiga- 
tion. But  In  this  instance  in  my  judgment 
the  Leonia  Heights  Land  Company  fully  dis- 
charged the  duty  which  was  cast  upon  them 
to  make  inquiry. 

I  have  pointed,  out,  and  it  must  be  borne 
In  mind  in  connection  with  this  point,  that 
that  mortgage  was  not  one  which,  from  the 
nature  of  the  case,  a  purchaser  would  sup- 
pose Mr.  Ryan  could  readily  transfer.  But 
if  the  company  could,  or  should,  have  sur- 
mised that  Mr.  Ryan  may  have  had  this 
dummy  mortgage  made  for  twice  the  value 
of  the  land  in  order  to  assign  it  to  somebody 
and  perpetrate  a  fraud,  how  could  they  dis- 
cover who  that  party — that  possible  assignee 
— might  be,  except  through  Mr.  Ryan? 

It  appears  from  the  evidence,  which  is  not 
contradicted,  that  Mr.  Paulin  persisted  for 
two  weeks  before  the  title  was  taken  on  be- 
half of  the  company  in  endeavoring  to  get 
this  bond  and  mortgage  from  Ryan.  Mr. 
Ryan  said  first  that  he  presumed  he  had  the 
mortgage  papers  at  the  hotel  where  he  was 
then  stopping  and  he  would  endeavor  to  find 
them  and  produce  them.  This  was  a  scan- 
dalous falsehood.  Mr.  Ryan  certainly  knew 
he  could  not  produce  those  papers.  He  had 
been  paying  the  Interest  on  this  mortgage  to 
his  client  and  practically  his  beneficiary  who 
trusted  him.  Mr.  Paulin  says  that,  after 
they  bad  persisted  for  some  time  In  endeav- 
oring to  procure  the  bond  and  mortgage  from 
Mr.  Ryan,  he  (Ryan)  said  they  must  be  mis- 
placed, but  he  would  find  them.  In  other 
words,  Ryan  put  off  the  complainant  and 
finally  represents  that  the  papers  had  been 
lost  Mr.  Ryan,  at  the  time  of  this  transac- 
tion, it  seems,  was  a  man  of  financial  respon- 
sibility, and  the  indications  are  that  those 
who  were  associated  with  him  would  not 
have  suspected  that  he  could  have  been 
guilty  of  the  gross  fraud  that  he  practiced 
upon  Mrs.  Leonard.  Mr.  Paulin  also  says 
that  they  knew  that  Mr.  Ryan  was  careless 
about  his  papers.  The  fact  that  no  assign- 
ment appeared  of  record,  of  course,  added  to 
the  force  of  Ryan's  representations. 

What  more  could  the  Leonia  Heights  Land 
Company  have  done  in  the  way  of  prosecuting 
inquiries  to  discover  whether  this  bond  and 
mortgage  had  been  assigned  in  any  way  by 
Mr.  Ryan?  In  my  judgment,  they  did  all 
that  they  could  do,  and  they  therefore  must 
stand  before  the  court  within  the  purview  of 
section  54  of  the  conveyancing  act  as  a  bona 
fide  purchaser  for  a  valuable  consideration 
without  notice,  actual  or  constructive,  of  the 
outstanding  mortgage  held  by  the  complain- 
ant under  an  unrecorded  assignment,  and 
must  also  occupy  the  corresponding  favora- 
ble position  under  section  34  of  the  act  con- 
cerning mortgages. 

Of  course,  the  transaction  between  Ryan 
and  the  Leonia  Heights  Land  Company  ef- 
fected a  merger  and  gave  the  company  a  ti- 
tle free  from  the  mortgage,  unless  Mrs. 
Leonard  can  assert  her  unrecorded  assign- 
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ment  against  this  company,  which  I  find,  un- 
der the  provisions  of  section  64  of  the  act  In 
relation  to  conveyances,  and  In  the  light  of 
the  evidence  In  this  case,  she  cannot  do. 

Of  course,  equity  disregards  mere  forms  In 
a  transaction  like  this.  It  Is  evident,  as 
counsel  for  complainant  seemed  to  concede, 
that  If  the  Leonla  Heights  Land  Company 
had  divided  the  warranty  deed  Into  two  In- 
struments, making  one  a  conveyance  of  the 
equity  of  redemption  and  the  other  a  release 
from  the  mortgage,  or  had  split  the  con- 
sideration which  It  paid  Into  two  portions, 
and  one  of  these  portions  had  been  accepted 
as  the  price  of  the  equity,  and  the  other  as 
the  payment  of  the  mortgage,  Mrs.  Leonard's 
assignment  would  be  void,  or,  to  speak  more 
accurately,  her  mortgage  would  be  deemed 
paid,  as  against  the  title  of  the  Leonla 
Heights  Land  Company,  under  section  34  of 
the  act  concerning  mortgages. 

The  same  result  would  seem  to  follow  In 
case,  after  exhausting  all  Inquiries  for  a  pos- 
sible assignee  and  being  satisfied  with  the 
truthfulness  of  Mr.  Ryan's  representation 
that  he  still  owned  the  mortgage  but  had 
mislaid  It,  the  Leonla  Heights  Land  Com- 
pany had  taken  an  assignment  of  the  bond 
and  mortgage  from  Mr.  Ryan.  The  essen- 
tial and  controlling  fact  In  this  affair  was 
the  payment  by  the  Leonla  Heights  Land 
Company  to  Mr.  Ryan  of  the  full  value  of  the 
two  estates,  which  both  parties  knew  Mr. 
Ryan  at  some  time  bad  held,  after  this  com- 
pany by  its  agents  had  exhausted  every  rea- 
sonable means  to  procure  the  bond  and  mort- 
gage and  having  the  firm  conviction — In  my 
Judgment  entirely  Justifiable  under  the  cir- 
cumstances—that Ryan  had  never  transfer- 
red the  mortgage  to  any  one. 

What  erroneous  theories  of  the  exact  na- 
ture of  the  transaction  the  president  of  the 
Leonla  Heights  Land  Company  had  does  not 
in  the  slightest  degree  concern  Mrs.  Leonard, 
or  affect  any  Interest  which  she  had  under 
her  assignment,  provided  he  paid  Ryan  in 
good  faith  full  value  for  both  interests  in 
the  land  which,  according  to  the  record, 
Ryan  held.  Whether  the  Leonla  Heights 
Land  Company,  In  fact,  paid  for  this  mort- 
gage Interest  merged  in  the  land,  or  unmerg- 
ed  and  apparently  held  by  Mr.  Ryan,  is  en- 
tlrely  immaterial  for  all  purposes  relating  to 
fixing  the  status  of  Mrs.  Leonard's  unrecord- 
ed assignment  under  section  34  of  the  act 
concerning  mortgages. 

This  is  not  a  case  of  hardship  under  our 
statutes  such  as  might  found  or  suggest  some 
argumentum  ab  inconvenienti  against  the 
construction  which  I  have  made.  Mrs.  Leon- 
ard's loss  is  not  attributable  to  our  laws 
which  she  In  her  ignorance  disregarded,  but 
to  her  blind  confidence  in  a  man  who  be- 
trayed her  trust  and  defrauded  her.  She 
never  saw  these  vacant  lots  or  knew  their  val- 
ue, bat  accepted  a  mortgage  upon  them  from 


Ryan  accompanied  by  his  personal  guaranty 
for  double  the  value  of  the  lots  without,  as 
she  testified,  making  any  Inquiry  of  anybody, 
either  as  to  value  or  title.  She  says  she 
knew  nothing  about  the  affair,  but  "depend- 
ed upon  Mr.  Ryan's  honesty." 

The  evidence  seems  to  show  that  Mrs. 
Leonard  made  Mr.  Ryan  her  agent  or  trus- 
tee for  the  purpose  of  giving  her  a  safe  mort- 
gage upon  property  of  adequate  value  and 
then  protecting  such  Investment  by  observ- 
ance of  all  legal  requirements,  Including  the 
recording  of  the  assignment.  There  Is  no 
evidence  that  her  mind  was  ever  directed  to- 
ward the  question  of  recording  her  assign- 
ment, but  she  appears  to  have  allowed  this 
most  important  part  of  her  business  to  be 
left  absolutely  within  the  control  of  ber 
plenary  agent,  Mr.  Ryan. 

Under  these  circumstances,  as  between  Mrs. 
Leonard  and  the  Leonla  Heights  Land  Com- 
pany, It  seems  to  me  that  our  recording  acts 
would  be  quite  imperfect  if  we  were  obliged 
to  construe  them  so  as  to  place  the  loss 
which  falls  upon  Mrs.  Leonard  because  her 
trustee  left  her  assignment  unrecorded,  upon 
this  innocent  purchaser,  the  Leonla  Heights 
Land  Company,  rather  than  upon  herself.  I 
should  be  sorry  to  be  obliged  to  construe  the 
sections  of  our  statutes  which  I  have  refer- 
red to  so  as  to  bring  abont  such  a  result 
No  system  of  laws  could  protect  this  un- 
fortunate lady  against  the  injurious  results 
of  her  misplaced  confidence. 

The  following  are  the  citations  of  the  stat- 
utes hereinbefore  referred  to  and  construed  : 
An  act  respecting  conveyances  (Revision,  of 
1898)  L.  of  1898,  p.  677,  |  21,  and  page  690. 
J  54  (2  Comp.  St  of  N.  J.  p.  1541,  I  21,  and 
page  1553,  |  54).  An  act  concerning  mort- 
gages (Rev.  St.  1874,  p.  484)  3  Comp.  St  of 
N.  J.  p.  3419,  |  34. 

The  following  are  a  few  of  the  cases  which 
have  been  cited  by  counsel  and  through 
which  access  can  be  had  to  the  most  im- 
portant expressions  of  Judicial  opinldh  hav- 
ing a  bearing  more  or  leas  direct  upon  the 
questions  raised  in  this  case:  Harrison  v. 
N.  J.  R,  ft  T.  Co.,  19  N.  J.  Bq.  488;  Wein- 
berger v.  Brumberg,  69  N.  J.  Eq.  669,  61 
Atl.  732;  Purdy  v,  Huntingdon,  42  N.  Y.  334, 
1  Am.  Rep.  532 ;  Curtis  v.  Noyes,  152  N.  Y. 
159,  46  N.  E.  168,  57  Am.  St  Rep.  506. 


DOREMUS  et  aL  v.  CITY  OF  PATERSON. 

(Court  of  Chancery  of  New  Jersey.    Jan.  4, 
1913.) 

1.  Judgment  (|  713*)— Conclusiveness— Res 

Judicata. 

An  award  fixing  the  damages  to  a  landowner 
during  a  stated  time  from  pollution  of  a  stream 
by  a  city  is  not  an  adjudication  of  the  amount 
of  damages  suffered  subsequently. 

[Ed.   Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  fi  1234-1241 ;  Dec  Dig.  |  7l3>] 


•For  other  cue*  sea  uma  topic  and  section  NUMBER  In  Dae.  Dig.  &  Am.  Dig.  Key-No.  Series  4s  Rep'r  Indexes 


Digitized  by 


Google 


N.  J.) 


DOREMTJS  y.  CITY  OF  PATERSON 


607 


2.  Watebs  and  Wateb  Coubses  (J  76*)— Pol- 
lution— Damages— Computation. 

In  an  action  for  damages  to  suburban  real 
property  caused  by  the  pollution  of  a  stream, 
the  damages  must  be  assessed  on  the  value  of 
farming  property,  even  though  complainants' 
experts  testified  as  to  its  problematic  value  for 
city  purposes. 

W'Ed.  Note.— For  other  cases,  see  Waters  and 
ater  Courses,  Cent  Dig.  i  64;    Dec.  Dig.  { 
78.*] 

3.  Watebs  and  Wateb  Coubses  (|  76*)— Pol- 
lution—Damages. 

In  a  suit  for  damages  to  real  property 
caused  by  the  pollution  of  a  stream,  where  a 
depreciation  of  $800  in  the  sale  price  was  ad- 
mitted, but  the  defendant  insisted  that  at  the 
end  of  five  years  such  pollution  would  be  re- 
moved, the  measure  of  damages  for  that  depre- 
ciation is  not  the  interest  on  the  difference  in 
price,  but  the  interest  on  the  difference  between 
the  present  price  as  if  the  pollution  would  be  re- 
moved at  the  end  of  several  years,  and  the  price 
as  if  there  were  none. 

W'Ed.  Note. — For  other  cases,  see  Waters  and 
ater  Courses,  Cent  Dig.  |  64;    Dec.  Dig.  | 
76.*] 

4.  Watebs  and  Waxeb  Coubses  (|  76*)— Pol- 
lution—Damages. 

In  a  suit  for  damages  to  real  property 
caused  by  the  pollution  of  a  stream  through  the 
introduction  of  sewerage,  the  owners  are  enti- 
tled to  adequate  compensation ;  and  so,  where 
the  bed  and  banks  of  the  stream  have  been  per- 
manently polluted,  they  are  entitled  to  damages 
therefor,  even  though  the  emptying  of  the  sew- 
age has  been  stopped. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  f  64;  Dec.  Dig.  jj 
76.*] 

5.  Watebs  and  Wateb  Coubses  (J  76*)— Pol- 
lution—Damages. 

Where  a  right  depends  upon  the  happening 
in  future,  of  some  contingent  event,  the  court 
will  not  pass  upon  it  until  the  contingency  oc- 
curs; hence  the  amount  of  damages  to  which 
landowners  may  be  entitled  for  the  pollution  of 
a  stream  at  the  end  of  a  given  period  will  not 
be  computed,  where  defendant  claims  that  after 
that  time  it  will  no  longer  pollute  the  stream, 
and  it  does  not  appear  in  what  condition  the 
stream  will  be  left. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  %  64;  Dec.  Dig.  | 
76.*] 

BUI  by  Henry  W.  Doremus  and  others 
against  the  City  of  Paterson  asking  award' 
of  damages.    Decree  for  complainants. 

See,  also,  79  N.  J.  Eq.  63,  84  At).  57L 

J.  Edward  Asbmead  and  Chauncey  G.  Par- 
ker, both  of  Newark,  for  complainants.  Ed- 
ward F.  Merrey,  of  Paterson,  for  defendant 


STEVENS,  V.  C.  This  case  has  been  be- 
fore me  od  several  previous  occasions.  63  N. 
J.  Eq.  606,  52  Atl.  1107;  65  N.  J.  Eq.  711,  55 
Atl.  304;  69  N.  J.  Eq.  775,  61  Atl.  396;  70 
N.  J.  Eq.  296,  62  Atl.  3;  73  N.  J.  Eq.  476,  69 
Atl.  225.  I  shall  not  repeat  what  has  been 
said;  nor  shall  I  attempt  any  further  dis- 
cussion of  the  merits  than  is  necessitated  by 
the  new  evidence.  The  question  is:  What 
award  shall  be  made  to  the  complainants 
for  the  Injury  done  and  to  be  done  to  their 
respective  properties  because  of  the  contin- 


uance, for  four  years,  of  the  pollution  of  the 
Passaic  river  by  the  defendant's  sewage? 

The  prayer  of  the  bill  was  originally  for 
an  injunction  only,  but,  in  accordance  with 
the  decision  of  the  Court  of  Errors  (60  N. 
J.  Eq.  385,  45  Atl.  995,  48  L.  R.  A.  717,  83 
Am.  St  Rep.  642),  It  was  so  modified  that  It 
prayed  for  an  injunction,  unless  and  until 
the  defendant  made  such  compensation  to 
complainants  respectively,  for  the  diminution 
in  value  of  their  said  lands  and  property 
rights,  as  should  be  ascertained  to  be  just 
The  city  elected  to  make  compensation,  and 
an  award  was  made  accordingly.  The  final 
decree,  made  June  26,  1908,  awarded  com- 
pensation on  the  basis  of  a  continuance  of 
the  nuisance  until  March  26,  1911,  and  then 
provided  that  an  injunction  should  issue  on 
that  date,  with,  however,  the  following  pro- 
viso: "If,  notwithstanding  the  exercise  of 
due  diligence,  the  mayor  and  aldermen  of 
the  city  of  Paterson  is  unable  to  cease  pollut- 
ing the  river  by  the  time  aforesaid,  leave  is 
reserved  to  apply  to  this  court,  upon  such 
terms  as  this  court  may  deem  equitable,  to 
postpone  the  time  of  issuing  said  injunction 
to  a  day  to  be  fixed  by  this  court"  The 
city  at  first  applied  for  a  further  term  of  five 
years,  but  subsequently  changed  it  to  four. 

On  the  former  hearing,  as  a  convenient 
means  of  reaching  a  definite  result,  I  pre- 
pared a  table  of  the  annual  or  rental  values 
of  the  various  properties.  It  will  be  found 
in  73  N.  J.  Eq.  on  page  506,  69  Atl.  237.  I 
then,  arbitrarily,  for  reasons  there  explained, 
estimated  the  diminution  in  annual  value 
caused  by  the  pollution  of  the  river,  attrib- 
utable to  Paterson  alone  (for  I  found  pollu- 
tion from  other  sources),  as  follows:  For  the 
year  1S92,  5  per  cent  of  the  sums  named  in 
the  table,  and  for  each  succeeding  year  1  per 
cent  In  addition.  The  amounts  computed  on 
this  basis  were  promptly  paid.  The  gradual- 
ly Increasing  percentage  was  given  because 
of  the  admitted  fact  that  as  the  city  increas- 
ed in  population  and  built  new  sewers  the 
pollution  also  Increased.  From  this  table 
it  would  have  been  possible  to  have  comput- 
ed the  probable  Injury  for  the  four-year  pe- 
riod now  under  consideration;  but  the  com- 
plainants, with  a  view  of  showing  that  the 
compensation  thus  ascertained  would  be  in- 
adequate. Introduced  new  evidence. 

At  the  former  hearing,  although  the  com- 
plainants put  in  a  great  deal  of  evidence  on 
other  points,  they  did  not  introduce  testimony 
as  to  annual  or  rental  values.  I  necessarily 
took  as  my  guide  on  that  subject  evidence  of 
the  defendant's  experts.  On  this  hearing 
the  complainants  have  themselves  called  ex- 
perts, and,  as  their  testimony  differs  widely 
from  that  of  the  city's,  I  am  obliged  to  sub- 
ject the  above-mentioned  table  to  revision. 

[1]  Counsel  for  defendant  argues  that  the 
matter  is  res  judicata,,  but  it  Is  evident  that 
it  is  not    The  injury  to  be  inflicted  on  the 
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complainants  by  the  wrongful  acts  of  the  de- 
fendant for  the  four  years  beginning  March 
26,  1911,  will  be,  no  doubt  on  the  whole, 
greater  year  by  year  than  that  inflicted  upon 
them  in  the  five  years  immediately  preceding 
that  date.  The  adoption  of  an  arbitrary 
standard  for  the  ascertainment  of  the  prob- 
able amount  of  injury  that  would  be  suffered 
In  the  earlier  period  could  not  operate  to 
prevent  the  court  from  making  a  new  find- 
ing as  to  the  later  period,  if  the  evidence 
Justified  It;  the  injuries,  both  In  point  of 
time  and  of  quantity,  being  distinct 

[2]  On  the  former  hearing  I  gave  compen- 
sation only  for  loss  in  annual  values.  It  Is 
now  very  earnestly  argued  that  the  evidence 
demands  an  additional  award  that  will  com- 
pensate the  complainants  for  the  Injury  to 
be  suffered  In  not  being  able  to  sell  their 
respective  properties  except  at  greatly  de- 
preciated prices. 

Mr.  Harrison  Van  Duyne,  and  the  other 
experts  called  by  complainants,  thus  estimate 
this  loss:  They  say  (taking  the  property  of 
Mr.  Cadmus,  on  the  Bergen  county  side  of 
the  river,  as  an  illustration)  that  30  acres  of 
his  land,  excluding  the  frontage,  which  they 
estimate  on  a  different  basis,  "is  materially 
damaged  in  its  selling  value  by  the  present 
condition  of  the  river.  If  the  river  was 
clean,  it  would  be  worth  $800  per  acre,  or 
$24,000.  Under  present  conditions  it  would 
not  sell  for  over  $400  per  acre,  or  $12,000, 
making  a  loss  of  $12,000  in  value."  They 
then  calculate  Interest  on  $12,000  at  6  per 
cent,  or  $720  per  year.  This  multiplied  by 
4  amounts  to  $2,880,  and  is,  they  say,  the 
compensation  Mr.  Cadmus  should  receive  for 
the  four-year  period.  They  make  a  similar 
estimate  in  the  case  of  other  complainants. 

The  defendant's  estimate  is  altogether  dif- 
ferent Mr.  Lee  and  other  witnesses  for  the 
city  say  that  the  Cadmus  property  is  noth- 
ing but  a  "farming  proposition,"  worth  $200 
per  acre,  and  that  it  has,  at  present,  little, 
if  any,  speculative  value. 

Two  of  the  complainants'  five  witnesses  on 
this  point,  Mr.  Mercer  and  Mr.  Coe,  come 
from  Bergen  county.  Mr.  Allen  comes  from 
Passaic,  Mr.  Van  Duyne  from  Newark,  and 
Mr.  Karl  from  Garfield.  Newark  is  growing 
more  rapidly  than  Paterson,  and  the  increase 
in  population  in  Garfield,  Passaic,  and  Ber- 
gen county  Is  phenomenal.  Mr.  Coe  testifies 
that  there  are  very  few  farms  left  In  Bergen 
county,  except  along  the  Passaic ;  that  "they 
are  most  all  cut  up"  and  either  developed 
or  awaiting  development  except  in  the  north- 
ern part,  which  is  rocky  and  mountainous. 
The  optimistic  testimony  given  by  these  wit- 
nesses is  very  naturally  ascribable  to  the 
rapid  rise  in  values  In  the  localities  with 
which  they  are  most  familiar.  On  the  other 
hand,  the  witnesses  for  the  city  come  either 
from  Paterson  Itself,  where  it  would  seem 
rents  are  very  low,  or  from  the  farming  dis- 


tricts of  Passaic  county,  west  of  Paterson, 
where  good  farm  lands  may  still  be  had  for 
$100  per  acre.  It  is  not  unlikely  that  the 
judgment  of  the  various  witnesses  on  both 
sides  has  been  colored  by  the  development 
or  lack  of  development  of  the  districts  from 
which  they  come.  Now  such  of  the  com- 
plainants' lands  as  lie  in  Bergen  county 
east  of  the  Passaic  river,  and  which,  with 
the  exception  of  the  Gelderman  property, 
are  still  farmed,  and  apparently  with  suc- 
cess, seem,  from  their  situation  at  Its  western 
extremity,  to  be  quite  as  much  affected  by 
conditions  in  Paterson,  which  they  Immedi- 
ately adjoin,  as  by  those  resulting  from 
the  New  York  overflow.  It  would,  however, 
seem  that  even  these  lands  are  not  altogether 
exempt  from  the  immense  rise  in  values 
which  are  taking  place  in  that  county.  It 
would  seem,  too,  as  I  have  pointed  out  in  my 
former  opinion,  that  at  no  very  distant  day 
they,  or  a  considerable  part  of  them,  are 
destined  to  be  used  for  factory  purposes. 
There  is  a  steady  advance  of  this  character 
up  the  river  from  Passaic,  and,  perhaps,  not 
so  marked  an  advance  down  the  river  from 
Paterson.  This  might,  in  the  estimation  of 
buyers,  give  them  some  added  value,  although 
the  witnesses  for  the  city  will  hardly  admit  it 

In  view  of  the  conflicting  evidence,  it  Is 
hard  enough  to  assign  a  value  to  the  lands, 
even  under  present  conditions.  It  is  harder 
to  say  what  they  would  be  worth  if  condi- 
tions were  such  as  prevailed  30  years  ago, 
and  still  harder  to  guess  their  additional 
value  (over  present  values)  if  the  factory 
pollution,  for  which  Paterson  is  not  respon- 
sible, and  which  I  have  heretofore  found  to 
amount  to  from  one-quarter  to  one-third  of 
the  total  pollution,  should  be  admitted  as  a 
factor  in  making  an  estimate;  that  Is,  on  es- 
timate based  upon  the  assumption  that  the 
river  would  be  free  from  the-  Paterson  pol- 
lution, but  fouled  by  the  factory  pollution. 

The  properties  which  lie  on  the  east  bank 
of  the  Passaic  have  been  for  200  years  or 
more  utilized  as  farms.  They  were  so  util- 
ized 30  years  ago,  when  conditions  were  per- 
fect and  they  are  now  so  utilized.  The  wit- 
nesses for  complainants,  notwithstanding,  di- 
vide each  tract  into  two  separate  parts. 
They  convert  the  front  parts,  which  include 
the  farmhouses  and  six  or  seven  acres  ad- 
joining the  river,  Into  suburban  residences, 
assigning  a  rental  value  to  them  as  such, 
and  they  give  to  the  rear  parts,  embracing 
much  the  larger  acreage,  a  price  such  as  it 
would  have  if  ready  for  speculative  develop- 
ment Basing  their  valuations,  as  they  do, 
upon  assumptions  which  are  so  problemati- 
cal and  Incapable  of  verification,  I  do  not  feel 
justified  in  making  them  the  basis  of  an  as- 
sessment. The  principle  of  Hatfield  v.  Cen- 
tral R.  R.  Co.,  33  N.  J.  Law,  252,  referred 
to  in  my  former  opinion,  would  seem  to 
apply. 
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There  te  another  fallacy,  at  least  from  a 
legal  standpoint,  In  complainants'  estimates. 
They  are  all  evidently  based  upon  the  as- 
sumption that  the  Injury  will  continue  after 
the  lapse  of  four  years.  Defendant,  in  Its 
amended  answer,  says:  "(2)  That  defendant 
has  not  taken  the  respective  lands  and  prop- 
erty rights  of  the  complainants,  except  so  far 
as  the  injury  to  them,  If  any  such  injury 
there  may  be  through  or  by  means  of  its 
sewerage  system  in  the  complainants'  bill 
mentioned,  may  be  considered  as  such  tak- 
ing; and  that  such  injury  or  taking  is  to  be 
temporary,  and  is  to  continue  no  longer  than 
five  (now  four)  years  from  the  date  of  the 
filing  hereof,"  etc.  It  Is  apparent  that  the 
assumptions  made  by  the  witnesses  and  those 
which  must  be  made  by  the  court  are  dif- 
ferent If  I  am  to  assume  that  the  pollution 
is  to  cease  on  March  26,  1915,  as  the  answer 
says  it  will,  an  estimate  that  the  property 
will  be  worth  in  the  market,  at  any  time 
prior  to  that  date,  $400  per  acre,  and  there- 
after $800,  Is  altogether  unreasonable.  I 
shall  revert  to  this  subject  hereafter  in  an- 
other connection. 

My  conclusion  as  to  these  farm  properties 
is  that  they  must  be  dealt  with  as  such. 
They  are  farm  properties  now,  and  they  art 
likely  to  remain  so  for  an  Indeterminate  time 
longer. 

Notwithstanding  all  this,  I  would  not  be 
justified  in  disregarding  the  testimony  of 
complainants'  witnesses,  altogether.  It  is 
given  by  gentlemen  of  intelligence  and  large 
experience.  At  the  former  hearing  I  had 
only  the  defendant's  witnesses  to  guide  me; 
now  I  have  experts  on  both  sides.  It  is 
unquestionable  that  the  value  of  a  property 
is  one  of  the  factors  which  goes  to  fix  the 
amount' of  rent  to  be  asked;  and  it  is,  on 
the  other  hand,  equally  unquestionable  that 
a  farmer  cannot  afford  to  pay  a  rent  that 
will  prevent  him  from  making  a  profit.  In 
view  of  all  the  facts  and  of  those  considera- 
tions which  will  be  found  In  my  former  opin- 
ion, I  have  come  to  the  conclusion  that  the 
rental  values  in  the  table  should  be  somewhat 
increased  for  the  purpose  of  estimating  the 
injury,  and  that  the  sliding  percentage  here- 
tofore adopted  should  be  applied  to  these 
values  thus  corrected. 

There  are  some  exceptional  cases: 

(1)  The  Gelderman  property.  This  is  the 
only  suburban  residence  property  on  the  east 
side  of  the  river.  It  has  been  consider- 
ably improved  since  the  last  hearing,  and 
its  rental  value  has  been  increased.  Mr. 
Lee,  testifying  for  the  city,  says  that  it  is 
now  $500,  and  with  the  river  free  from  pol- 
lution not  more  than  $600.  Mr.  Van  Duyne 
and  some  of  the  other  witnesses  for  com- 
plainants say  that,  on  an  8  per  cent,  basis, 
the  rent  should  be,  if  the  river  were  pure, 
$1,080.  Considering  the  value  they  place  up- 
on the  building,  this  would  seem  high.  For 
the  purposes  of  estimating  the  injury,  I  will 
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assign  to  it  and  to  the  land  appurtenant  to 
it  a  rental  value#of  $650— more  than  double 
my  former  estimate. 

[8]  (2)  The  Nash  property.  This  is  on  the 
west  side  of  the  river.  My  previous  estimate 
of  its  annual  or  rental  value  was  $850.  In 
view  of  the  new  evidence,  this  is  manifest- 
ly too  low.  $1,200  for  the  three  houses  is 
not,  I  think,  excessive.  In  addition  to  the 
three  houses,  Mr.  Nash  has  a  separate  tract 
of  12  acres,  fronting  on  the  lake  and  unim- 
proved. Since  the  last  hearing  and  in  con- 
sequence of  the  rapid  growth  of  the  city  of 
Passaic  northward,  it  would  seem  that  this 
lot  has  become  ripe  for  development.  Its 
advantageous  disposition  is  unquestionably 
affected  by  the  pollution.  Mr.  Lee,  a  wit- 
ness for  Paterson,  and  Mr.  Van  Duyne,  a 
witness  for  the  complainants,  agree  that, 
with  the  pollution,  it  is  worth  $1,200  per 
acre;  without  $2,000.  But  $1,200  represents 
the  value,  not  on  the  basis  of  a  pollution  to 
cease  on  March  26,  1015,  but  on  an  indefinite 
continuance  of  it  This  is  what  Mr.  Van 
Duyne  says:  "Q.  Suppose  that  assurances 
were  given  that  within  three  years  that  nui- 
sance would  be  removed,  what  effect  would 
that  have  on  the  purchaser?  A.  It  would 
depend  somewhat  upon  how  the  purchaser 
looked  at  that  matter.  My  own  judgment  is 
against  all  possibility  of  removing  the  nui- 
sance in  three  years,  even  If  the  sewage  is 
taken  out  Q.  Answer  the  question  as  it  is 
put  now.  I  am  asking  you  bow,  if  there 
was  assurance  given  that  the  nuisance  would 
be  removed  in  three  years,  what  effect  would 
that  have  upon  a  possible  purchaser?  Would 
he  give  more  with  that  assurance  than  he 
would  under  the  theory  on  which  you  testi- 
fy? A  If  be  had  positive  assurance  that 
.within  three  years  the  river  would  be  clean, 
why,  I  think  that  the  difference  then  would 
not  be  one-half — the  way  we  have  concluded 
that  it  would  be  In  a  number  of  these  cases. 
*  •  *  Q..  With  the  effects  removed  now, 
a  person  knowing  it  would  be  done  within 
a  certain  time,  he  would  give  a  great  deal 
more  than  the  one-half  you  mention?  A. 
Then  I  think  he  would  give  more.  Q.  A 
great  deal  more,  too?  A  Well,  considerably 
more." 

Mr.  Lee,  giving  evidence  from  the  city's 
standpoint  after  saying  that  $1,200  would 
represent  the  value  in  the  polluted  condition 
of  the  river,  and  $2,000  In  the  unpolluted, 
says:  "Q.  Suppose  assurance  were  given  to 
you  that  within  three  years  the  sewage  would 
cease  to  flow  into  the  river,  what  would  you 
consider  the  present  value  per  acre?  A. 
Well,  then,  I  would  get  down  to  figures.  I 
would  try  to  establish  what  it  was  going  to 
cost  me  to  hold  that  property  for  three 
years.  I  would  take  Into  consideration  the 
interest  and  the  taxes.  I  would  arrive  at  It 
in  that  way,  I  think." 

Mr.  Van  Duyne's  way  of  arriving  at  the 
amount  of  injury,  on  the  basis  of  pollution  to 


Digitized  by 


Google 


610 


86  ATLANTIC  REPORTER 


(N.J. 


continue  Indefinitely,  I  state  In  his  own 
words:  "In  my  judgment,  4f  the  river  were 
clear,  It  [12  acres]  would  be  worth  $2,000 
per  acre,  or  $24,000.  With  the  present  condi- 
tion of  the  river,  I  don't  think  It  Is  worth 
over  $1,200  per  acre,  or  $14,400.  Loss  In  val- 
ue, $9,600;  Interest  on  same  at  6  per  cent., 
$576."  Multiplying  $676  by  4,  we  have  $2,- 
304  as  Mr.  Van  Duyne's  estimate  of  Mr. 
Nash's  Injury  during  the  four-year  period. 
But  It  is  perfectly  apparent  that  if  the  nui- 
sance were  to  cease  at  the  end  of  the  peri- 
od,' the  loss  would  be  less.  A  purchaser  who 
pays  $1,200  for  what  In  four  years  he  will  be 
able  to  sell  for  $2,000  not  only  gets  back 
his  Interest,  which,  at  6  per  cent.,  would 
amount  to  $288,  but  gains,  in  addition,  over 
$500.  From  this,  however,  should  be  de- 
ducted taxes,  which  would  amount,  perhaps, 
to  from  $50  to  $75.  A  purchaser  paying  $1,- 
550  for  the  property  at  the  beginning  of  the 
four-year  period  would  be  fully  reimbursed 
for  his  outlay  at  the  end  of  it,  If  he  could 
realize  $2,000.  Taking  $1,650  and  applying 
Van  Duyne's  method  of  computing  the  Injury, 
we  would  have  the  following:  Subtract  $18,- 
600  (i.  e.,  $1,550x12)  from  $24,000  and  there 
is  left  $5,400,  which  multiplied  by  6  gives 
$324  as  the  annual  loss.  This  multiplied  by 
4  ($1,296)  would  represent  Mr.  Nash's  com- 
pensation for  his  Injury  thus  estimated.  If 
we  take  into  account  the  fact  that  he  not 
only  loses  Interest  on  his  Investment,  but 
also  pays  taxes,  that  snm  would  not  appear 
to  be  excessive.  I  doubt  whether  the  factory 
pollution  alone  would  materially  affect  values 
at  this  point.  Mr.  Van  Duyne  very  properly 
estimates  the  loss  of  annual  Interest,  not  on 
$2,000,  but  on  that  sum  diminished  by  what 
he  regards  as  the  present  selling  price. 

(3)  The  Mercelis  property.  This  property 
is  on  the  west  bank  of  the  Passaic  not  far 
from  the  Nash  property.  It  is  a  single  tract 
extending  from  the  river  to  Lake  View  ave- 
nue. For  the  rental  value  of  the  house  and 
land,  about  26  acres,  I  gave  at  the  former 
bearing  $350.  I  am  Inclined  to  think  that 
this  is  a  fair  rental  for  the  house,  consider- 
ing its  character,  and  for  the  ground  immedi- 
ately adjoining  It.  It  fails,  as  the  evidence 
now  stands,  to  represent  the  injury  to  the 
remaining  property,  which  is,  according  to 
the  testimony,  ripe  for  development  The 
tract  Is  somewhat  Injured  by  the  nuisance, 
though  not  to  the  same  extent  as  the  Nash 
property  just  considered;  for  it  is  back  from 
the  river.  The  sum  to  be  given  for  the  Injury 
is  necessarily  an  arbitrary  one.  One  hundred 
and  fifty  dollars  per  annum  on  this  account 
would  not,  I  think,  be  too  much. 

(4)  The  Outwater  property.  The  evidence 
will  not  justify  an  addition  to  the  sum  here- 
tofore allowed.  It  is  argued  that  the  amount 
is  excessive.  Taking  Into  account  the  ef- 
fect of  the  nuisance — less  here,  however, 
than  on  the  lake — it  does  not  seem  to  be  so, 
as  applied  to  the  property  remaining  unsold. 


The  table  of  values  will  then  be  as  follows : 

Nash $1,200 

Mercelis   35* 

Terhune  91*' 

Cadmus   ..  J 501' 

R.  Van  Riper 55" 

H.  Doremus 5n<> 

Alea   4.V 

G.  Van  Riper l,15v 

Edo  Van  Riper TOO 

Mary  Van  Saun 423 

P.  Doremus 63" 

Gelderman 650 

Outwater  45t» 

To  which  must  be  added  the  sums  allowed 
to  Mr.  Nash  and  Mr.  Mercelis  for  arrested 
development. 

[4]  I  now  come  to  the  consideration  of  a 
subject  that  Is  not  without  difficulty.  The 
Court  of  Errors,  in  the  Simmons  Case,  60 
N.  J.  Eq.  385,  45  Atl  995,  48  L.  R.  A.  717.  83 
Am.  St.  Rep.  642,  uses,  in  reference  to  these 
property  owners,  the  following  language  : 
"The  relators  are  here  asking  equity  [i.  e., 
an  Injunction],  and  they  must  do  equity.  A 
substituted  remedy  by  giving  them  adequate 
compensation  for  their  Injury  would  be  a 
Just  disposition  of  the  controversy."  Ac- 
cording to  this  decision,  on  which  all  the 
subsequent  proceedings  have  turned,  the 
compensation  must  be  full.  In  the  paragraph 
of  the  city's  amended  answer,  heretofore  quot- 
ed. It  Is  said,  not  that  Patersoh  will  ceote 
emptying  its  sewage  into  the  river  at  the  date 
mentioned,  but  that  "such  Injury  or  taking 
[through  or  by  means  of  its  sewerage  system] 
Is  to  be  temporary,  and  is  to  continue  no 
longer  than  Ave  (now  four)  years  from  the 
date  of  the  filing  hereof."  The  city,  therefore, 
in  substance,  avers  that  the  injury  will  cease 
at  that  time.  The  decree  was  that  if,  notwith- 
standing the  exercise  of  diligence,  the  dry 
was  "unable  to  cease  polluting  the  river  by 
the  time  aforesaid"  (March  26,  1911)  leave 
was  reserved  to  apply  to  the  court,  upon 
such  terms  as  it  deemed  equitable,  to  post- 
pone the  Issuing  of  the  Injunction. 

To  cease  emptying  sewage  into  the  stream 
and  to  cease  polluting  it  are  two  different 
things.  The  evidence  makes  it  probable  that 
the  injury  will  continue  after  Paterson  ceases 
to  empty  Its  sewage  Into  the  river.  When  it 
first  began  to  do  this,  In  the  decade  begin- 
ning with  1870,  Jersey  City  and  Newark  ob- 
tained their  drinking  water  from  the  lower 
Passaic  at  Belleville.  In  the  beginning  so 
little  did  the  sewage  affect  its  purity  that 
Passaic  took  its  drinking  water  from  a  point 
not  far  below  Paterson  until  1882,  and  Jer- 
sey City  took  its  lower  down  until  1898. 
Now  more  than  100,000,000  gallons  of  water 
are  taken  daily  from  the  river  and  its  tribu- 
taries above  Paterson,  and  the  amount  is 
constantly  increasing.  The  result  is  that  the 
volume  of  the  flow  of  the  stream  past  Pater- 
son is  much  less  than  it  formerly  was.  There 
is  more  sewage  and  less  water  to  carry  it 
off.  Then  we  have  the  fact  that  Dundee  Lake 
Is  formed  by  damming  the  river  Just  above 
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Passaic.  With  these  conditions  It  Is  no  won- 
der that  the  diminished  flow  of  water,  re- 
tarded by  the  dam,  is  Insufficient  to  carry  off 
the  polluted  matter  which,  in  large  Quanti- 
ties, Is  being  deposited,  not  only  on  the  shores 
of  the  river  and  lake,  but  throughout  Its  bed. 
It  is  these  deposits  which  are  now  largely 
responsible  for  the  nuisance.  Even  If  the 
sewers  cease  to  discharge  their  contents  In- 
to the  stream  at  the  time  named,  these  de- 
posits will  remain;  but  how  long  no  one  can 
undertake  even  to  guess.  As  I  have  shown 
in  my  former  opinion  (73  N.  J.  Bo.,  on  page 
'478,  69  Atl.  226),  the  flow  of  water  through 
Fateraon  varies  enormously,  not  only  at  dif- 
ferent seasons  of  the  year,  but  In  different 
years.  If  a  freshet  should  occur,  such  as 
inundated  Paterson  several  years  ago,  a  great 
deal  of  this  accumulated  matter  would,  I 
suppose,  be  swept  out  In  a  few  days.  On  the 
other  hand,  if  there  should  be  several  years 
of  comparatively  even  flow,  the  nuisance 
might  last  for  a  long  time.  I  do  not  feel 
qualified  to  express  an  opinion  as  to  how  far 
It  would  be  possible  to  abate  the  nuisance  by 
opening  the  gates  of  the  Dundee  Canal,  or 
resorting  to  other  artificial  methods.  This 
much  is  certain:  That  the  property  owners 
would  not  get  "the  adequate  compensation 
for  their  injury"  t6  which,  in  the  Simmons' 
Case,  they  were  declared  to  be  entitled,  if, 
after  the  four-year  period,  the  polluted  mat- 
ter thus  accumulating  should  continue  to 
create  a  nuisance. 

[S]  Where  the  right  depends  upon  the  hap- 
pening, in  future,  of  some  contingent  event, 
it  is  a  common  practice  for  this  court  not 
to  pass  upon  it  until  the  contingency  occurs. 
This  principle  would  here  seem  applicable, 
first,  because  Paterson  says  it  will  not  pol- 
lute after  the  date  named,  and  It  must  here 
be  assumed  that  it  will  make  its  averment 
good;  second,  because  of  the  impossibility  of 
estimating  the  Injury,  even  approximately, 
at  this  time.  If  it  be  competent  for  the  court 
to  assess  damages  at  all,  It  is  competent  for 
it  to  determine  when  It  will  assess  them; 
and  if  there  be  an  obvious  propriety  in  de- 
ferring the  assessment,  in  part,  until  at  least 
some  Idea  can  be  formed  as  to  what  it  is 
likely  to  be,  I  see  no  legal  difficulty  in  the 
way.  The  city,  by  its  submission,  has  given 
this  court  power  to  make  an  award,  and 
therefore  a  complete  award. 

This  course  will  avoid  a  real  difficulty  and 
be  just  to  both  sides.  As  a  matter  of  law, 
I  have  been  obliged  to  assume  the  existence 
of  a  condition  which,  as  a  matter  of  fact, 
may  not  be  present  in  March,  1915,  and 
which  the  witnesses  say  they  cannot  assume 
because  of  its  extreme  improbability.  I 
think,  therefore,  that  leave  should  be  reserv- 
ed to  apply  to  this  court  for  further  com- 
pensation when  the  city  shall  cease  to  empty 
its  sewage  into  the  stream,  If  the  pollution 
shall  then  continue,  but  without  prejudice  to 


the  raising  by  the  city  of  such  legal  or  oth- 
er objections  to  any  further  award  as  it  may 
see  ftt.  This  will  safeguard  the  right  of  the 
city,  if  It  desire  to  contend  that  no  further 
award  should  or  can  be  made. 


WILLIAMS  v..  WILLIAMS. 

(Court  of  Chancery  of  New  Jersey.     Dec.  10, 
1912.) 

(Syllabut  by  the  Court.) 

1.  Divobce  (8  127*)— Evidence— Oobboboba- 
tion. 

It  is  an  inflexible  rule  in  this  state  that  a 
divorce  will  not  be  granted  upon  the  uncorrob- 
orated testimony  of  a  party  to  the  suit;  and 
this  applies  not  only  to  the  cause  for  divorce 
but  to  every  necessary  element  in  the  proofs. 

[Ed.  Note. — For  other  cases,  see  Divorce, 
Cent  Dig.  |{  403-407;   Dec.  Dig.  {  127.*] 

2.  Divobce  (J  127*)  —  Desebtion— Willful- 
ness—Evidence— Cobrobobation. 

Under  the  above  rule,  petitioner's  testimony 
that  a  certain  letter  of  the  defendant  to  her 
solicitor  was  written  by  him  is  insufficient  to 
establish  the  letter  as  an  element  in  the  proofs, 
unless  the  fact  that  the  letter  is  in  the  hand- 
writing of  the  defendant  be  corroborated. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  if  403-407;  Dec  Dig.  1 127.*] 

Suit  for  divorce  by  Annie  T.  Williams 
against  Harry  L.  Williams.  On  exceptions  to 
master's  report  advising  the  dismissal  of  the 
bill.  Exceptions  overruled  and  report  con- 
firmed. 

James  H.  Bolitbo,  of  Rockaway,  for  peti- 
tioner and  exceptant 

WALKER,  Ch.  This  is  a  cause  for  divorce 
for  desertion.  The  special  master,  to  whom 
the  case  was  referred,  in  his  report  says 
"that  the  charge  of  desertion  is  supported  by 
the  evidence  of  the  petitioner  alone,  and  that 
there  is  no  corroboration  thereof.  The  par- 
ties had  not  lived  together  amicably  for  some 
time  prior  to  the  alleged  desertion,  and  that, 
there  being  no  children  to  make  each  more 
tolerant  of  the  other's  feeling,  and  while 
against  the  consent  of  the  petitioner,  the  de- 
sertion was  not  disagreeable  to  her;  after 
the  desertion,  the  continuation  thereof  was, 
to  some  extent  by  her  acquiescence.  And 
*  *  *  in  my  opinion  the  petitioner  has  not 
substantiated  the  truth  of  the  allegation  of 
the  said  petition  as  to  the  cause  for  divorce, 
nor  has  she  substantiated  the  alleged  de- 
sertion by  the  proof  required  by  law,  and 
is  not  entitled  to  the  relief  prayed.  I  do  rec- 
ommend that  the  petition  be  dismissed." 

Beside  the  petitioner  only  two  witnesses 
were  sworn,  Emma  V.  Randall,  a  friend,  and 
Walburga  Shaumeyer,  the  mother  of  the  peti- 
tioner. These  latter  witnesses  gave  no  testi- 
mony of  value,  except  that  It  la  to  be  infer- 
red from  the  mother's  testimony  that  the  par- 
ties have  not  lived  together  since  the  alleged 
desertion. 

[1]  It  is  an  inflexible  rule  in  our  state 
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that  a  divorce  will  not  be  granted  upon  the 
uncorroborated  testimony  of  a  party  to  the 
suit ;  and  this  applies  not  only  to  the  cause 
for  divorce  but  to  every  necessary  element 
In  the  proofs.  Blddle's  N.  J.  Div.  Prac  (2d 
Ed.)  p.  21,  and  cases  cited. 

[2]  Assuming  the  desertion  proved,  there 
must  still  necessarily  be  proof  of  Its  willful- 
ness. In  this  connection  counsel  argues  that 
a  letter  written  by  the  defendant  to  the  peti- 
tioner's solicitor  November  24, 1911,  In  which 
he  said,  "Will  you  very  kindly  suggest  to 
Miss  Shaumeyer  (his  wife)  that  the  writer  Is 
very  desirous  of  writing  her  a  last  letter," 
proves  that  the  defendant  Is  alive  and  well 
and  able  to  return  to  the  petitioner,  and  that 
it  is  to  be  inferred  from  the  letter  that  he 
has  not  and  never  bad  any  intention  of  re- 
turning, and  that  his  desertion  has  been  will- 
ful. This  letter  Is  attached  to  the  brief  sub- 
mitted on  the  argument  of  the  exceptions, 
but  nowhere  In  the  testimony  returned  with 
the  master's  report  do  I  see  any  mention  of 
its  having  been  offered  in  evidence.  The 
only  reference  to  it  in  the  evidence  Is  a  ques- 
tion put  to  the  petitioner  wherein  she  was 
asked,  "Did  you  recognize  his  (defendant's) 
signature  on  a  letter  which  he  wrote  Mr. 
Bolitho?"  and  she  answered,  "Yes,  sir."  It 
did  not  appear  that  the  letter  was  then  and 
there  exhibited  to  her,  and,  as  already  stat- 
ed, it  appears  not  to  have  been  offered  in 
evidence.  Assuming  that  It  was  offered,  and 
that  the  writing  (or  signature)  was  thus 
shown  to  be  that  of  the  husband,  and  as- 
suming further  that  that  letter,  if  proved, 
would  afford  sufficient  corroboration  to  make 
out  the  petitioner's  case,  it  nevertheless  falls 
of  that  purpose  because  the  proof  of  the  let- 
ter comes  from  the  petitioner  alone,  and  she 
is  not  In  that  respect  corroborated. 

In  Sterling  v.  Sterling,  71  N.  J.  Eq.  (1 
Buch.)  69,  63  Atl.  648,  it  was  held  that  in  a 
suit  for  divorce  the  uncorroborated  testi- 
mony of  one  of  the  parties  Is  Insufficient  to 
establish  any  of  the  essential  facts.  One  of 
the  essential  facts  alleged  In  that  case  was 
the  possession  by  the  complainant  of  a  key 
which  he  found  would  open  the  door  of  a 
house  in  which  he  says  a  man  lived  whom 
he  suspected  of  being  intimate  with  his  wife. 
Chancellor  Magle  remarked  (71  N.  J.  Eq.  at 
page  61,  63  Atl.  at  page  649) :  "There  is 
corroboration  that  the  key  which  complain- 
ant had  would  open  the  front  door  of  a  cer- 
tain house,  but  there  Is  no  corroboration  of 
complainant's  testimony  that  the  key  came 
from  the  possession  of  the  defendant,  nor 
that  the  house  was  one  in  which  the  man  in 
question  lived,  nor  that  there  had  ever  been 
any  undue  familiarity  between  the  defendant 
and  that  man."  Now  what  was  said  In  that 
case  (Sterling  v.  Sterling)  about  the  key 
may  be  said  as  well  in  this  case  about  the 
letter.  Assuming  that  the  proof  is  that  the 
petitioner's  solicitor  received  a  letter  from 


the  defendant  making  what  amounts  to  dam- 
aging admissions,  there  is  no  corroboration 
of  petitioner's  testimony  that  the  letter  (or 
signature)  is  In  the  handwriting  of  the  de- 
fendant This  alone  is  fatal  to  the  peti- 
tioner's case  on  the  question  of  the  author- 
ship of  that  letter. 

The  exceptions  must  be  overruled,  and  the 
master's  report  confirmed. 


CONDICT  at  aL  t.  EBIB  B.  OO. 
(Court  of  Errors  and  Appeals  of  New  Jersey. 

Nov.  18,  1912.) 
Ejectment  (I  6*)— Equity  (|  47*}— Rskkdt 
bt  Ejectment. 

The  title  and  right  to  possession  of  a  tun- 
nel, under  the  surface  of  land  which  a  party 
other  than  the  owner  of  the  surface  claims  to 
have  acquired  by  adverse  possession  should  be 
determined  by  an  action  of  ejectment,  and  not 
by  a  suit  in  equity. 

[Ed.  Note.— For  other  cases,  see  Ejectment. 
Cent  Dig.  U  7-11:  Dec.  Dig.  §  6:»  Equity. 
Cent.  Dig.  H  163-155;   Dec  Dig.  {  47.*F 

Appeal  from  Court  of  Chancery. 

Action  by  Walter  H.  Condict  and  others 
against  the  Erie  Railroad  Company.  Judg- 
ment for  defendant,  and  complainants  ap- 
peal.   Affirmed. 

The  opinion  of  Vice  Chancellor  Stevens  be- 
low, mentioned  by  the  court,  was  as  follows: 

"It  seems  to  me  plain  that  complainant's 
proper  remedy  is  ejectment.  He  claims  to 
have  the  legal  title  to,  and  to  be  in  possession 
of,  a  lot  of  land  In  Montclalr,  through  which, 
40  years  ago,  the  predecessor  of  the  defendant 
company  constructed  a  tunnel.  The  posses- 
sion which  he  proves  Is  possession  of  the 
surface.  The  company  does  not  deny  posses- 
sion of  the  surface,  but  by  Its  amended  an- 
swer to  complainant's  amended  bill  says  that 
since  1871  it  and  its  predecessors  have  been 
the  owners  of  the  tunnel  (40  feet  below  the 
surface),  and  in  the  open,  notorious,  and  ex- 
clusive possession  thereof  to  the  extent  that 
it  was  capable  of  being  owned  and  posses- 
sed. It  does  not  pretend  that  it  has  a  paper 
title. 

"It  appears  that  the  tunnel  was  construct- 
ed through  the  land  now  owned  by  complain- 
ant, apparently  without  objection,  in  1S71 
but,  because  of  the  then  company's  pecuniary 
embarrassments,  not  through  the  whole  of 
the  Orange  Mountain.  It  further  appears 
that  the  tunnel  has  to  some  extent,  though 
not  entirely,  fallen  in.  The  evidence  does 
not  show  that  complainant  or  his  grantor 
ever  entered  upon  the  tunnel,  or  that  either 
complainant  or  defendant  ever  made  any 
actual  use  of  it  If  defendant  now  has 
possession,  it  1b  because  its  predecessor  once 
had  possession,  and  because  the  possession 
thus  had  has  never  been  taken  away.  It  is 
obvious  that  these  are  questions  within  the 
exclusive  jurisdiction  of  a  court  of  law. 
There  is  nothing  to  prevent  complainant  from 


•For  other  cmm  see  ni»  topic  and  section  NUMBER  in  Doc.  Dig.  a  Am.  Dig.  Key -No.  Series  a  Bop'r  latum 

Digitized  by  VjOOQ  IC 


Md.) 


PENNSYLVANIA  R.  CO.  v  CLARK 


613 


trying  them  In  a  legal  action.  It  Is  true  that 
defendant  in  addition  to  its  defense  that  the 
action  is  legal  sets  up  certain  equities.  Those 
alleged  equities  may  have  to  be  passed  upon 
hereafter  in  this  court  at  defendant's  in- 
stance, but  the  legal  question,  which  is  the 
only  one  raised  by  complainant,  must  first  be 
determined  by  the  law  court  There  is  no 
cross-bill.  The  bill  may  be  retained  till  the 
action  at  law  is  decided." 

Condict  Condict  ft  Boardman,  of  Jersey 
City,  for  appellants.  Cortlandt  ft  Wayne 
Parker,  of  Newark,  for  appellee. 

PER  CURIAM.  The  decree  appealed  from 
■will  be  affirmed  for  the  reasons  stated*  in  the 
opinion  filed  in  the  court  below  by  Vice 
Chancellor  Stevens. 


PENNSYLVANIA   R.   CO.  v.  CLARK. 
(Court  of  Appeals  of  Maryland.    Nov.  13, 1912.) 

1.  Cabbiers   (J  97*)  — Cabbiage  of  Perish- 
able Fbeight— Liability. 

A  carrier  of  perishable  freight  owes  only 
the  duty  of  exercising  reasonable  care  and  dili- 
gence to  protect  the  freight  from  injury,  in  the 
absence  of  any  special  contract  aa  to  time  of 
delivery. 

[Ed.    Note.— For   other   cases,    see    Carriers, 
Cent.  Dig.  g  409;  Dec.  Dig.  |  97.*] 

2.  Cabbiers  (I  104*)—  Cabbiage  of  Perish- 
able Fbeight— Negligence— Evidence. 

Delay  in  the  transportation  of  perishable 
freight  raises  a  prima  facie  presumption  of  neg- 
ligence of  the  carrier,  and  to  escape  liability  it 
must  show  that  it  exercised  reasonable  diligence 
in  forwarding  the  freight. 

[Ed.    Note.— For   other   cases,    see   Carriers, 
CentDig.  H  439hW7,  459-461;   DecDig.  g  104.*] 

3.  Carriers  (S  106*)— Cabbiage  of  Perish- 
able Fbeight— Negligence— Evidence. 

Where  a  prima  facie  presumption  of  neg- 
ligence of  a  carrier  in  transporting  perishable 
freight  is  raised  by  undisputed  proof  of  delay, 
whether  the  carrier's  evidence  to  excuse  delay 
shows  reasonable  diligence  is  for  the  jury. 

[Ed.    Note. — For    other    cases,    see   Carriers, 
Cent  Dig.  gg  448-450;    Dec.  Dig.  g  106.*] 

4.  Cabbiers  (I  106*)— Perishable  Freight- 
Evidence— Instructions. 

Where,  in  an  action  against  a  connecting 
carrier  for  delay  in  transporting  perishable 
freight,  the  evidence  showed  that  the  freight 
reached  its  destination  in  a  damaged  condition 
from  6  to  36  hours  late,  that  a  track  was  cleared 
for  traffic  17  minutes  after  a  wreck  on  the  con- 
necting carrier's  line  occurring  on  the  day  of 
shipment,  a  second  track,  14  hours  later,  a  third 
track  16  hours  later,  and  a  fourth  track,  50 
hours  later,  and  that  as  the  tracks  were  succes- 
sively cleared  they  were  utilized  for  the  resump- 
tion of  traffic,  passenger  trains  first  then  trains 
carrying  perishable  freight  and  live  stock,  and 
then  other  freight,  an  instruction  submitting 
the  case  on  the  theory  that  if  the  carrier  re- 
ceived the  freight  with  knowledge  of  a  wreck, 
it  assumed  the  risk,  was  not  justified  by  the 
evidence. 

[Ed.    Note. — For   other    cases,    see   Carriers, 
Cent  Dig.  gg  448-450;   Dec.  Dig.  g  106.*] 


Appeal  from  Circuit  Court,  Kent  County; 
Philemon  B.  Hopper  and  Wm.  H.  Adkins, 
Judges. 

Action  by  William  Foster  Clark  against 
the  Pacific  Railroad  Company.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Re- 
versed and  remanded. 

Argued  before  BOYD,  C.  J.,  and  BRISCOE, 
PEARCE,  BURKE,  THOMAS,  PATTISON, 
and  STOCKBRIDGB,  JJ. 

William  W.  Beck,  of  Chestertown,  for  ap- 
pellant L.  Wethered  Barroll,  of  Baltimore, 
for  appellee. 

STOCKBRIDGB,  J.  The  questions  present- 
ed by  this  appeal  are  all  raised  by  one  bill 
of  exceptions,  reserved  to  the  rulings  of  the 
trial  court  upon  the  prayers.  They  involve 
the  duty  and  liability  of  a  common  carrier 
for  injury  to  perishable  freight,  resulting 
from  alleged  delay  In  its  transportation.  In- 
asmuch as  the  first  prayer  of  the  defendant 
sought  to  withdraw  the  case  from  the  consid- 
eration of  the  Jury  upon  the  ground  of  a 
failure  of  evidence  to  support  a  verdict  for 
the  plaintiff  under  the  pleadings,  a  succinct 
statement  of  the  case  presented  by  the  proof 
will  tend  to  clarify  the  questions  of  law  in- 
volved. 

On  the  16th  of  August,  1910,  the  plaintiff, 
who  was  a  buyer  and  shipper  of  fruit  deliv- 
ered to  the  Philadelphia,  Baltimore  &  Wash- 
ington Railroad  Company,  at  Henderson, 
Md.,  some  peaches,  pears,  cantaloupes,  and 
apples  for  transportation  over  the  line  of 
that  road  and  a  connecting  line,  the  Pennsyl- 
vania Railroad,  to  Jersey  City.  On  the  day 
following,  the  plaintiff  made  a  like  shipment 
of  peaches,  apples,  and  plums.  According  to 
the  evidence  these  shipments  should  have 
reached  their  destination  soon  after  midnight 
on  the  days  on  which  they  were  made.  The 
evidence  tends  to  show  that  prompt  delivery 
was  made  in  each  case  by  the  initial  to  the 
connecting  carrier,  but  that  the  consignments 
did  not  reach  their  destination  until  some 
time  on  the  18th  of  August,  or  from  6  to  30 
hours  late,  and  that  when  they  did  arrive  de- 
cay had  to  some  extent  set  in,  so  as  to  greatly 
impair  their  market  value.  It  is  to  recover 
for  this  lessened  value  that  the  present  suit 
was  brought 

The  defendant  company  does  not  attempt 
In  any  manner  to  controvert  these  facts,  but 
seeks  to  excuse  the  delay  and  avoid  any  lia- 
bility by  showing  that  on  the  16th  of  August, 
the  date  of  the  first  shipment,  there  was  an 
exceptionally  serious  wreck  on  its  line,  in 
which  some  15  or  more  large,  steel,  coal  cars 
of  the  Berwln  &  White  Coal  Mining  Compa- 
ny were  demolished,  the  railroad  tracks  torn 
up  for  some  distance,  approximately  800  tons 
of  coal  dumped  on  the  tracks,  or  where  the 
tracks  had  been,  and  that  all  traffic  at  that 
point  was  stopped  for  a  longer  or  shorter 
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time  until  the  wreckage  could  be  cleared 
away,  and  a  portion  of  the  tracks  relald. 
The  railroad  company  further  gave  evidence 
to  show  that  it  had  used  all  possible  expedi- 
tion In  clearing  its  tracks  for  traffic  and  for- 
warding the  accumulation  of  freight.  Evi- 
dence was  also  given  for  the  purpose  of 
showing  that  the  wreck  was  caused  by  the 
breaking  of  an  arch  bar  on  one  of  the  cars 
of  the  Berwln  &  White  Coal  Mining  Compa- 
ny, and  that  this  breakage  was  due  to  a  la- 
tent defect  in  the  metal  composing  the  arch 
bar,  which  was  not  and  could  not  have  been 
detected  by  any  of  the  customary  examina- 
tions or  inspections  made  of  the  cars  by  those 
employed  for  that  purpose. 

The  declaration  filed  by  the  plaintiff  In  in- 
stituting the  action  did  not  undertake  to  spec- 
ify any  particular  act  on  the  part  of  the  de- 
fendant company  as  a  reason  for  liability, 
but  simply  averred  that  the  defendant  neg- 
lected its  duty,  and  did  not  safely  carry  the 
said  fruit,  nor  deliver  the  same  to  the  con- 
signees as  it  had  agreed  to  do,  "but  by  de- 
fault of  the  defendant  in  the  premises  the 
value  of  the  said  goods  was  lost  to  the  plain- 
tiff." 

The  defendant  pleaded  non  cul.,  and  the 
case  then  proceeded  to  trial  before  a  jury. 
At  the  conclusion  of  the  testimony  the  plain- 
tiff offered  three  prayers,  of  which  the  third 
related  to  the  measure  of  damages,  and  the 
defendant  presented  five,  the  first  of  which 
has  already  been  referred  to.  The  trial  court 
granted  all  of  the  plaintiff's  prayers  and  re- 
fused all  of  those  offered  by  the  defendant 
The  first  and  second  prayers  of  the  plain- 
tiff were  as  follows:  "Plaintiff's  First  Pray- 
er. The  plaintiff  prays  the  court  to  instruct 
the  jury  that  if  It  shall  find  from  the  evi- 
dence that  the  plaintiff  shipped  in  good  con- 
dition certain  perishable  fruit  at  Henderson, 
Md.,  on  the  line  of  the  Philadelphia,  Balti- 
more &  Washington  Railroad  Company,  a 
common  carrier  on  August  16  and  17,  1910, 
consigned  to  Jersey  City,  and  that  the  Phila- 
delphia, Baltimore  &  Washington  Railroad 
Company  delivered  said  fruit  to  the  defend- 
ant as  the  delivering  common  carrier  in  order 
that  the  defendant  might  deliver  said  fruit 
at  defendant's  terminal  in  Jersey  City,  the 
place  of  its  destination,  then  If  the  jury  find 
that  either  or  both  shipments  of  said  fruit 
when  delivered  by  the  defendant  at  its  desti- 
nation was  in  a  rotten  and  decayed  condi- 
tion, then  the  jury  is  instructed  that  the  de- 
fendant is  responsible  for  the  inferior  con- 
dition of  the  fruit  so  injured  at  the  time  of 
Its  delivery,  If  the  jury  find  that  such  condi- 
tion was  caused  by  delay  in  transportation 
by  the  defendant  Plaintiff's  Second  Prayer. 
The  plaintiff  prays  the  court  to  instruct  the 
jury  that  if  it  shall'  find  the  plaintiff  deliver- 
ed the  fruit  in  the  manner  mentioned  in  the 
plaintiff's  first  prayer,  and  if  the  jury  shall 
further  find  that  it  was  necessary  for  the  re- 


ceiving common  carrier  to  forward  said  fruit 
over  the  line  of  the  defendant  in  order  that  it 
might  reach  its  destination,  and  If  the  jury 
shall  find  that  the  defendant  because  of  a 
serious  wreck  on  its  road,  knew  that  it  would 
be  impossible  for  it  to  deliver  said  fruit  In 
good  marketable  condition  at  Its  destination, 
yet  defendant  received  said  fruit  to  carry  it 
forward  on  its  road  to  its  place  of  destina- 
tion, It  assumed  the  risk  which  might  follow 
if  said  fruit  deteriorated  and  rotted  while 
in  its  care  and  custody  as  such  common  car- 
rier by  reason  of  delay  In  transportation  by 
the  defendant" 

[1  ]  The  first  question  to  be  disposed  of  is 
the  nature  of  the  carrier's  duty,  and  the 
extent 'of  its  responsibility.  No  special  con- 
tract is  proven  as  to  the  time  when  the  de- 
liveries of  the  shipments  of  fruit  in  question 
were  to  have  been  made,  and  the  liability 
was  therefore  the  common-law  liability  of  the 
carrier. 

There  are  three  cases  in  this  state  in  which 
the  questions  now  raised  were  fully  and  care- 
fully considered,  and  It  will  be  sufficient  to 
refer  to  them  without  again  repeating  the 
analysis  of  the  various  adjudicated  cases  cit- 
ed in  them.  These  are  P.  W.  &  B.  R.  B.  Co. 
v.  Lehman,  66  Md  209,  40  Am.  Rep.  415: 
Shockley  v.  Penna.  R.  R.  Co.,  109  Md.  123, 
71  Att.  437;  and  P.  B.  &  W.  R.  Co.  v.  Dif- 
fendal,  109  Md.  495,  72  Att.  193,  458.  A  care- 
ful examination  of  these  adjudications  and 
many  others  leads  to  the  following  conclu- 
sion: Whereas,  formerly  and  to  some  extent 
even  yet  a  carrier  was  treated  as  an  Insurer 
of  the  property  of  a  shipper,  at  the  present 
day  this  rule  has  been  relaxed  when  a  deliv- 
ery is  made,  especially  as  affecting  perishable 
freight  and  there  is  Imposed  on  the  carrier. 
In  the  absence  of  special  contract  as  to  time 
of  delivery,  only  the  duty  of  exercising'  ordi- 
nary or  reasonable  care  and  diligence,  under 
all  the  circumstances  of  the  case,  to  protect 
the  freight  from  injury.  See,  also,  Brennisen 
v.  Penna.  R.  B,,  100  Minn.  105,  110  N.  W.  362, 
10  Ann.  Cas.  169;  Wlbert  v.  N.  Y.  &  Erie  R. 
R.  Co.,  12  N.  Y.  251;  Hutchinson  on  Carriers. 
S  496;  6  Cyc.  442;  Blackstock  v.  N.  Y.  &  E. 
R.  R.  Co.,  20  N.  Y.  48,  75  Am.  Dec.  372;  Geis- 
mer  v.  L.  S.  &  M.  So.,  102  N.  Y.  563,  7  N.  E. 
828,  55  Am.  Rep.  837. 

[2,3]  The  defendant's  first  prayer  was 
properly  refused  because  It  asked  the  court 
to  rule  as  matter  of  law  that  the  evidence 
was  insufficient  to  afford  a  basis  for  recovery 
by  the  plaintiff.  The  delay  in  the  transporta- 
tion was  not  denied.  This  raised  a  prima 
facie  presumption  of  negligence,  and  whether 
the  excuse  set  -up  by  the  defendant  was  suf- 
ficient to  show  that  it  had  fulfilled  its  duty 
of  exercising  reasonable  diligence  In  the  for- 
warding of  the  fruit  was  a  question  of  fact 
properly  to  be  passed  on  by  the  jury.  While 
this  case  presents  many  points  of  similarity 
to  that  of  the  St  Louis  S.  W.  R,  Co.  v.  Wal- 


Digitized  by 


Google 


MA) 


STATE  v.  CRISFIELD  ICE  MFG.  CO. 


615 


lace,  90  Ark.  138, 118  S.  W.  412,  22  I*  E.  A 
(N.  S.)  379,  In  which  an  instruction  similar 
to  that  asked  for  in  this  case  was  given,  it 
differs  from  it  in  one  very  essential  particu- 
lar, namely,  that  there  a  special  contract  as 
to  time  of  delivery  had  been  made,  thus 
changing  the  entire  legal  aspect  of  the  in- 
struction asked  for. 

The  first  prayer  of  the  plaintiff  which  was 
granted  by  the  trial  court  in  effect  made  the 
carrier  an  Insurer  of  the  property  and  Its  de- 
livery, under  all  conditions,  not  even  except- 
ing a  failure  to  deliver  by  reason  of  an  act 
of  God  or  the  public  enemy.  This  operated 
therefore  to  hold  the  railroad  company  to  a 
different  and  higher  degree  of  responsibil- 
ity than  the  law  exacts,  and  the  prayer 
should  have  been  refused.  When  delay  In 
delivery  of  freight  has  been  shown,  and  the 
defendant  has  presented  evidence  tending  to 
excuse  that  delay,  it  then  becomes  a  ques- 
tion for  the  jury  whether  the  facts  as  given 
In  evidence  on  behalf  of  the  "defendant  show 
such  reasonable  diligence  as  should  excuse 
the  delay. 

[*]  The  second  prayer  of  the  plaintiff  pro- 
ceeded upon  this  theory,  and  assigned,  as  the 
default  of  the  defendant  upon  which  to  base 
his  recovery,  the  acceptance  by  the  second  or 
connecting  carrier  of  the  freight,  with  knowl- 
edge of  the  impossibility  of  its  delivery  at  the 
point  of  destination  in  good  marketable  con- 
dition. Yet  from  beginning  to  end  of  the  tes- 
timony there  is  nothing  to  show  such  knowl- 
edge, or  any  facts  upon  which  such  knowl- 
edge could  have  been  imputed  to  the  compa- 
ny. What  the  evidence  does  show  Is  that  one 
track  was  cleared  for  traffic  17  minutes  after 
the  wreck  occurred,  the  second  14  hours,  the 
third  16  hours,  and 'the  fourth  50  hours,  fol- 
lowing the  wreck.  As  the  tracks  were  suc- 
cessively cleared,  they  were  utilized  for  the 
resumption  of  traffic  in  the  following  order, 
passenger  trains,  trains  carrying  perishable 
freight,  and  live  stock,  other  freight 

Under  such  evidence  the  question  might 
very  properly  have  been  submitted  to  the 
Jury  to  say  whether  the  defendant  company 
had  used  due  and  reasonable  diligence  in  the 
dispatching  and  forwarding  of  the  plaintiff's 
fruit;  but  that  is  an  entirely  different  matter 
from  submitting  to  the  Jury  to  find  upon 
such  evidence  that  the  defendant  had  knowl- 
edge that  it  would  be  impossible  to  deliver 
the  freight  at  Its  destination  in  good  market- 
able condition.  This  prayer  should  therefore 
also  have  been  refused. 

No  error  Is  perceived  in  the  rejection  by 
the  court  of  the  other  prayers  of  the  de- 
fendant in  the  form  in  which  they  were  pre- 
sented; but,  for  the  errors  already  indicated, 
the  judgment  of  the  circuit  court  for  Kent 
county  in  this  case  must  be  reversed. 

Judgment  reversed,  and  cause  remanded 
for  a  new  trial;  costs  to  be  paid  by  the  ap- 
pellee. 


STATE,  to  Use  of  CULLEN  r.  CRISFIELD 

ICE  MFG.  CO. 
(Court  of  Appeals  of  Maryland.    Nov.  13, 1912.) 

1.  Electricity  (8  16*)— Injuries  Incident  to 
Pboduction  and  Use— Negligence. 

One  permitting  its  electric  light  wire  heav- 
ily charged,  to  remain  detached  from  the  arm 
designed  to  support  it  and  hanging  bo  as  to 
touch  a  gutter  along  the  side  of  a  street,  from 
Saturday  until  Wednesday  following,  is  guilty 
of  actionable  negligence,  and  liable  for  death  by 
electric  shock  on  Wednesday. 

[Ed.  Note— For  other  cases,  see  Electricity, 
Cent  Dig.  f  9;  Dec  Dig.  §  16.*] 

2.  Electricity  (I  16*)  —  Injuries  Incident 
to  Pboduction  and  Use  —  Contributory 
Negligence. 

Where  a  boy  11%  years  old  picked  np  an 
electric  light  wire  before  the  lights  were  turned 
on,  and  he  was  warned  by  two  passers-by  that 
it  was  dangerous  to  hold  the  wire  and  that  he 
would  be  killed  if  he  did  so,  as  the  lights  would 
soon  be  turned  on,  and  he  continued  to  bold  the 
wire  until  the  lights  were  turned  on,  when  he 
received  a  fatal  shock,  he  was  guilty  of  con- 
tributory negligence  as  a  matter  of  law. 

[Ed.  Note.— For  other  cases,  see  Electricity, 
Cent.  Dig.  {  9;    Dec.  Dig.  §  16.*] 

3.  Electricity  (§  19*)— Injuries  Incident  to 
Pboduction  and  Use— Contributory  Neg- 
ligence. 

Whether  a  boy  11%  years  old,  killed  by 
electric  shock  by  coming  in  contact  with  a 
broken  electric  light  wire,  was  guilty  of  con- 
tributory negligence,  held  for  the  jury  in  view 
of  the  conflicting  evidence. 

[Ed.  Note.— For  other  cases,  see  Electricity, 
Cent.  Dig.  f  11 ;   Dec.  Dig.  §  19.*] 

4.  Trial  (§  143*)— Conflicting  Evidence. 

Where  evidence  is  contradicted,  the  case 
must  be  submitted  to  the  jury,  however  slight 
the  contradictory  evidence  may  be. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §§  342,  343;    Dec  Dig.  $  143.*] 

Appeal  from  Circuit  Court  Dorchester 
County ;  Robley  D.  Jones,  Judge. 

"Not  to  be  officially  reported." 

Action  by  the  state  of  Maryland,  to  the  use 
of  Amanda  Cullen,  against  the  Crisfleld  Ice 
Manufacturing  Company.  From  a  judgment 
for  defendant  plaintiff  appeals.  Reversed 
and  remanded  for  new  trial. 

Argued  before  BOYD,  a  J.,  and  BRISCOE, 
PEARCB,  BURKE,  THOMAS,  PATTISON, 
and  STOCKBRIDGE,  JJ. 

William  Colton,  of  Baltimore,  for  appellant 
Joshua  W.  Miles,  of  Princess  Anne,  for 
appellee. 

STOCKBRIDGE  J-  There  Is  but  a  single 
question  presented  for  consideration  by  the 
record  in  this  case:  Did  the  trial  court  err  in 
directing  a  verdict  for  the  defendant  by 
granting  the  second  prayer  of  the  defendant 
corporation,  to  the  effect  "that  by  the  un- 
contradicted evidence  in  the  case  the  negli- 
gence of  Gordon  Cullen,  plaintiff's  son,  direct- 
ly contributed  to  the  accident  which  caused 
his  death?" 

[1]  Gordon  Cullen  was  a  boy  11%  years  of 
age  at  the  time  of  his  death  on  Wedneseday, 
November  3,  1910.     About  6  o'clock  in  the 
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evening  of  that  day  he  was  playing  with  a 
hoop  on  one  of  the  streets  of  the  town  of 
Crisfleld;  An  electric  light  wire  of  the  de- 
fendant, which  had  become  detached  on  the 
previous  Saturday  from  the  arm  designed  to 
support  It,  was  hanging  so  as  to  touch,  or 
nearly  touch,  the  ground  by  a  gutter  which 
ran  along  the  side  of  the  street  This  wire, 
when  in  use,  carried  a  current  of  2,200  volts, 
a  deadly  current  to  persons  who  might  come 
in  contact  with  it  The  child  Gordon  did  so 
come  In  contact  with  It,  and  with  a  scream 
fell  dead,  and  when  he  was  finally  picked  up 
his  right  and  left  hands  were  both  badly 
burned.  Such,  in  substance,  is  the  undisput- 
ed evidence  In  the  case.  On  the  other  points 
there  is  more  or  less  contradiction.  But  from 
the  evidence  thus  far  recited  it  will  be  clear 
that  the  defendant  company  was  guilty  of 
such  negligence  as  would  render  it  liable,  in 
leaving  a  deadly  wire  tor  such  length  of 
time  where  passers-by  might  come  in  contact 
with  it 

[2]  The  defense  relied  on  is  that  of  con- 
tributory negligence.  Three  witnesses,  Wal- 
ter Braxton,  Marion  Pruitt,  and  Vernon 
Webb,  were  called,  who"  testified  substantially 
to  the  effect  that  on  the  evening  in  question 
Gordon,  who  had  been  playing  with  a  hoop, 
as  he  came  to  where  the  wire  was  hanging 
down  or  lying  on  the  side  of  the  gutter,  pick- 
ed up  the  wire  and  tried  to  get  two  colored 
girls  who  were  passing  to  take  hold  of  it,  and 
also  Pruitt;  that  Braxton,  who  was  passing, 
told  the  girls  -not  to  touch  it  and  said  to 
Gordon  to  put  it  down,  that  It  was  danger- 
ous, that  the  lights  would  soon  be  turned  on, 
and  that  then  he  (Gordon)  would  be  killed; 
and  Pruitt  further  testified  that  a  similar 
caution  was  given  by  a  colored  woman  who 
was  also  passing.  It  is  further  testified  that 
the  lights  had  not  been  turned  on  when  this 
took  place,  and  that  very  soon  thereafter  the 
lights  were  turned  on,  and  Gordon  fell,  life- 
less. If  there  was  nothing  else  in  the  evi- 
dence contradicting  this  testimony,  the  pray- 
er of  the  defendant  with  regard  to  contrib- 
utory negligence  would  have  been  perfectly 
proper,  and  a  verdict  should  have  been  di- 
rected for  the  defendant  as  was  done.  Lewis 
'  v.  B.  &  O.  R.  R.,  38  Md.  588,  17  Am.  Rep. 
521 ;  B.  &  O.  R.  R.  v.  Miller,  29  Md.  252,  96 
Am.  Dec.  528. 

[3]  There  was  some  testimony  given  by 
the  plaintiff  tending  to  show  that  the  lights 
were  burning  when  the  accident  happened, 
and  some  on  the  part  of  the  defendant  to  the 
effect  that  the  wire  had  been  cut  before  the 
time  of  the  accident  If  it  be  a  fact  that  the 
lights  were  burning  before  Gordon  came  in 
contact  with  the  wire,  it  would  have  been 
impossible  for  him  to  have  handled  the  wire 
as  testified  to  by  the  three  witnesses  named ; 
but  he  would  have  met  his  death  at  the  first 
Instant  of  contact    The  testimony  upon  the 


lights  being  lighted  vel  non,  while  not  a  con- 
tradiction in  terms  of  the  evidence  given  by 
Braxton,  Pruitt  and  Webb,  Is  such  In  effect 
and  therefore,  there  being  some  evidence  con- 
tradictory of  that  adduced  by  the  defendant 
to  show  contributory  negligence,  the  question 
was  one  proper  to  have  been  submitted  to  a 
Jury,  rather  than  ruled  upon  by  the  court  as 
a  matter  of  law. 

[4]  It  is  not  the  present  purpose  to  express 
any  opinion  as  to  the  relative  weight  of  the 
evidence  on  this  point  or  which  is  entitled  to 
the  greater  amount  of  credence,  but  merely 
to  point  out  that  the  evidence  of  contributory 
negligence  cannot  properly  be  said  to  be  un- 
contradicted, and  if  there  be  any  contradic- 
tion, however  slight  in  the  view  of  the  court 
it  is  bound  to  be  submitted  to  the  Jury. 

So,  too,  with  regard  to  the  catting  of  the 
wire.  The  testimony  is  undisputed  that  it 
the  wire  had  been  cut  the  wire  would  bare 
become  a  "dead"  wire,  and  the  lights  suppli- 
ed with  current  from  it  would  not  have  burn- 
ed; but  all  of  the  witnesses,  whether  plain- 
tiff's or  defendant's,  who  speak  of  the  lights 
at  all,  speak  of  them  as  burning  on  that 
evening  immediately  after  the  accident 

Some  reliance  apparently  was  placed  by 
the  defendant  on  the  case  of  Cowen  et  al,  r. 
Dietrick,  101  Md.  46,  60  AtL  282,  4  Ann.  Gas. 
292;  but  one  fact  completely  distinguishes 
that  case  from  this,  namely,  that  there  was 
no  evidence  whatever  of  any  negligence  on 
the  part  of  the  defendant 

For  error  In  the  granting  of  the  defend- 
ant's second  prayer,  the  Judgment  in  this 
case  must  be  reversed. 

Judgment  reversed,  and  the  case  remanded 
for  a  new  trial ;  costs  to  be  paid  by  the  ap- 
pellee. 


BOSTON  &  M  R.  R  v.  STATE. 

(Supreme  Court  of  New  Hampshire.     Dec.  8, 
1912.) 

1.  Taxation  (J  498»)— Assessment  bt  Stats 
Board  of  Equalization— Review  of  Pro- 
ceedings— Extent. 

While  the  Supreme  Court  has  power  to 
revise  the  findings  of  the  State  Board  of  Equal- 
ization in  assessing  railroad  property,  it  can- 
not revise  the  rulings  made  by  it  in  a  proceed- 
ing before  it  since  the  only  issue  in  the  Su- 
preme Court  is  whether  the  company  is  ag- 
grieved by  the  tax;  Pub.  St.  1901,  c.  64,  j  10, 
providing  that  a  railroad  company,  aggrieved 
by  a  tax,  may  appeal  to  the  Supreme  Court, 
which  shall  make  such  orders  as  "Justice  may 
require." 

[Ed.   Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  §{  876-883;   Dec.  Dig.  f  493.*] 

2.  Taxation    (f    390*)— Real  Pbopebtt— 

A  t>  A  TEME NT 

In  view  of  Pub.  St  1901,  c.  64,  f  1,  as 
amended  by  Laws  1909,  c  68,  requiring  rail- 
road property  to  be  taxed  at  a  rate  as  nearl? 
equal  as  may  be  to  the  average  rate  upon  other 
property,  if  railroad  property  is  not  assessed 
for  a  greater  percentage  of  its  value  than  the 
average  of  all  other  property  in  the  state,  the 
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company  It  not  entitled  to  an  abatement, 
though  the  Tax  Commission  acted  illegally  in 
making  the  assessment. 

[Ed.  Note. — For  other  cases,  see  Taxation. 
Cent.  Dig.  §§  652-655,  658,  659;    Dec.  Dig.  f 
390.»] 
8.  Taxation  (I  493*)— Abatement  of  Tax— 

Appellate  Pbooeedingb— Questions  Con- 

SIDEBEO. 

While  in  the  absence  of  an  agreement  for 
judgment  on  a  direct  appeal  to  the  Supreme 
Court  after  exceptions  to  the  admission  of  evi- 
dence, as  on  a  petition  for  an  abatement  of 
a  tax  on  real  property,  it  does  not  usually  con- 
sider questions  of  law,  it  may  do  bo  at  any 
stage  of  the  proceedings  if  it  will  hasten  the 
disposition  of  the  controversy. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  if  876-883;   Dec  Dig.  f  493.*] 

4.  Taxation   (f  890*)— Railboad  Pbopebtt 

—Kate  of  Assessment— "Otheb  Pbopebtt" 

— "Pbopebtt." 

Pub.  St  1901,  cc.  56-68,  covers  the  sub- 
ject of  taxation,  and  all  of  its  chapters  indicate 
that  the  word  "property,"  when  used  therein 
without  qualification,  refers  to  "taxable  prop- 
erty." Chapter  64,  |  1,  as  amended  by  Laws 
1909,  c  66,  provides  that  railroad  property 
shall  be  taxed  "at  a  rate  as  nearly  equal  as 
may  be  to  the  average  rate  of  taxation  •  *  * 
upon  other  property  throughout  the  state,  ex- 
cept property  specially  taxed."  Chapter  64,  I 
10,  permits  any  railroad  corporation  aggrieved 
by  a  tax  to  apply  to  the  Supreme  Court  for 
relief,  and  chapter  59,  §  11,  makes  the  tax- 
payer's compliance  with  the  provision  as  to 
furnishing  the  assessors  with  a  list  of  all  his 
"taxable"  intangible  property  a  condition  prece- 
dent to  abatement  Held,  that  the  words  "oth- 
er property"  in  section  1  included  all  "tax- 
able" property,  and  not  merely  other  property 
"taxed." 

[Ed.  Note.— For  other  cases,  see  Taxation. 
Cent.  Dig.  H  652-655,  658,  659;  Dec.  Dig.  | 
390.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  6,  pp.  6095-6097,  5693-5728;  vol.  8, 
pp.  7768-7770.] 

6.  Taxation  (I  462*)— Railboads— Appeal— 
Pubpose  or  Statute. 

Pub.  St  1901,  c.  64,  |  10,  permitting  any 
railroad  corporation  aggrieved  by  a  tax  as- 
sessed against  it  to  appeal  to  the  Supreme 
Court  for  relief,  which  shall  make  such  orders 
as  justice  may  require,  was  enacted  to  put 
railroad  companies  on  the  same  basis  as  to 
taxation  as  other  taxpayers. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  f§  806,  807;    Dec.  Dig.  8  452.*] 
6.  Taxation   (f  485*)— Equalization— Evi- 
dence. 

In  view  of  Laws  1878,  c  61,  S  7,  provid- 
ing that  the  Board  of  Equalization  "shall  de- 
termine whether  the  personal  estate  of  the 
several  towns  has  been  uniformly  estimated  ac- 
cording to  the  best  information  which  can  be 
derived  from  the  statistics  of  the  state  or  from 
any  other  source,"  and  Pub.  St  1901,  c.  63, 
§  4,  requiring  the  board  itself  to  investigate 
the  valuation  of  property  every  fourth  year 
and  correct  the  assessor's  returns  if  any  per- 
sonalty has  been  undervalued  or  escaped  tax- 
ation, the  board  of  equalization,  in  determining 
the  value  of  other  property  throughout  the 
state  for  the  purpose  of  assessing  railroad 
property  at  a  rate  as  nearly  equal  as  may  be 
to  the  average  rate  of  taxation  of  all  other 
property,  as  required  by  chapter  64,  |  1,  as 
amended  by  Laws  1909,  c.  66,  is  not  confined 
to  the  returns  of  the  local  assessors. 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Cent.  Dig.  I!  861-864;   Dec.  Dig.  |  486.*] 


7.  Taxation  (§  493*)— Assessment— Appeal 

fob  Abatement— Evidence. 

An  appeal  to  the  Supreme  Court  for  the 
abatement  of  a  tax  on  railroad  property  pur- 
suant to  Pub.  St  1901,  c.  64,  |  10,  is  a  ju- 
dicial proceeding  to  which  the  usual  rules  of 
evidence  apply,  so  that  the  company  may  only 
show  facts  going  to  a  reduction  of  its  tax  by 
legal  evidence,  though  the  same  latitude  is  not 
allowable  in  producing  evidence  as  in  ordinary 
judicial  proceedings.     ' 

[Ed.  Note.— For  other  cases,  see  Taxation,. 
Cent  Dig.  f§  876-883;   Dec.  Dig.  8  493.*] 

Petition  by  the  Boston  &  Maine  Railroad 
against  the  State  for  an  abatement  of  taxes. 
Rulings  against  petitioner,  and  defendant  ex- 
cepted and  appealed  directly  to  the  Supreme 
Court,  and  the  State  moved  to  dismiss  the 
appeal.    Motion  denied. 

Petition  for  an  abatement  of  the  tax  as- 
sessed against  the  plaintiffs  for  the  year  1911. 
At  the  hearing  before  the  Tax  Commission, 
the  plaintiffs  offered  to  show  (1)  that  of  the 
taxable  intangibles  belonging  to  persons  who 
died  between  January  1,  1909,  and  April  1, 
1910,  only  6  per  cent  were  taxed  at  the  assess- 
ment next  preceding  the  death  of  the  owners; 
(2)  that  of  the  undischarged  mortgages  re- 
corded in  the  state  between  April  1,  1904, 
and  April  1, 1909,  only  7  per  cent  were  taxed 
to  the  mortgagees  on  the  latter  date;  (3)  that 
the  individual  deposits  in  New  Hampshire 
national  banks  on  April  1,  1911,  were  more 
than  double  the  whole  amount  of  intangibles 
returned  for  taxation.  The  Commission  ex- 
cluded the  evidence,  subject  to  the  plaintiffs' 
exception. 

Branch  &  Branch,  of  Manchester,  and 
Streeter,  Demond  &  Woodworth,  of  Concord, 
for  plaintiffs.  James  P.  Tuttle,  Atty.  Gen., 
for  the  State. 

YOUNG,  J.  The  tax  from  which  the  plain- 
tiffs appeal  was  assessed  by  the  Tax  Com- 
mission, but  it  was  acting  under  the  pro- 
visions of  chapters  63  and  64,  Public  Stat- 
utes, when  it  made  the  assessment,  and  not 
under  chapter  169,  Laws  of  1911. 

[1]  This  appeal  therefore  stands  just  as  it 
would  if  the  tax  had  been  assessed  by  the 
State  Board  of  Equalization;  and,  while 
this  court  has  power  to  revise  the  findings 
of  that  board  on  appeal,  it  has  no  power  to 
revise  the  rulings  it  makes  in  a  proceeding 
before  It  The  issue  on  the  trial  of  the  ap- 
peal is  whether  the  plaintiffs  are  aggrieved 
by  the  tax.  The  validity  of  tbe  steps  the 
board  took  in  assessing  it  are  not  in  issue. 
In  other  words,  the  plaintiffs'  right  to  re- 
lief does  not  depend  upon  the  validity  of 
their  exceptions,  but  upon  section  10,  c.  64, 
Public  Statutes,  which  provides  that,  If  a 
railroad  is  aggrieved  by  a  tax  assessed 
against  it,  it  may  appeal  to  the  Supreme 
Court  which  shall  make  such  orders  "as  jus- 
tice may  require." 

[2]  The  tax  was  assessed  under  section  1, 
c.  64,  Public  Statutes,  as  amended  by  chapter 
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66,  Laws  of  1909,  which  provides  that  the 
property  of  railroads  shall  be  taxed  "at  a 
rate  as  nearly  equal  as  may  be  to  the  average 
rate  of  taxation  *  *  *  upon  other  prop- 
erty throughout  the  state,  excepting  prop- 
erty specially  taxed."  Consequently  the  test 
to  determine  whether  the  plaintiffs  are  en- 
titled to  relief  is  not  to  inquire  in  respect 
to  how  the  assessment  Was  made,  but  wheth- 
er their  property  Is  assessed  for  a  greater 
per  cent,  of  its  true  value  than  the  average 
of  all  the  other  property  In  the  state,  except- 
ing property  specially  taxed;  for,  if  it  is 
not  so  assessed,  they  are  not  entitled  to  an 
abatement,  even  if  the  Commission  acted  il- 
legally In  making  the  assessment  Page  v. 
Portsmouth,  76  N.  H.  372,  83  Atl.  97.  Both 
parties  concede  that  this  is  the  rule,  but  dis- 
agree as  to  what  is  intended  by  "other  prop- 
erty." The  plaintiffs  say  other  taxable  prop- 
erty; the  state,  other  taxed  property.  The 
parties  also  agree  that  the  test  to  decide 
which  of  these  contentions  is  sound  is  to 
inquire  what  the  Legislature  Intended  when 
It  enacted  section  1,  but  they  disagree  as 
to  the  court's  duty  In  the  matter.  The  state 
says  the  question  is  not  properly  before  the 
court  at  this  time,  and  should  not  be  con- 
sidered for  that  reason. 

[J]  It  is  true  that,  when  there  is  no  agree- 
ment for  judgment,  the  court  does  not  usual- 
ly consider  a  question  of  law,  but  that  is 
not  an  Invariable  rule.  In  fact,  the  court 
is  accustomed  to  consider  such  questions  at 
any  stage  of  the  proceedings,  when  it  finds, 
as  in  this  case,  that  that  will  probably  hasten 
the  final  disposition  of  the  controversy. 

[4]  Title  9  of  the  Public  Statutes,  of  which 
chapter  64  forms  a  part,  covers  the  subject 
of  taxation.  It  defines  the  property  that 
is  taxable  (chapter  55)  and  the  places  where 
and  the  persons  to  whom  it  shall  be  taxed 
(chapter  56).  It  provides  that  the  owners 
shall  list  (chapter  57),  and  that  the  assessors 
shall  value  (chapter  58)  and  tax  it  (chapter 
59).  It  also  provides  for  collecting  the  tax 
(chapters  60,  61)  and  for  the  taxing  of  rail- 
roads (chapter  64)  and  savings  banks  (chapter 
65).  In  short,  this  title  relates  to  taxation 
and  taxable  property;  and  an  examination  of 
its  provisions  will  show  that,  in  every  other 
instance  in  which  "property"  is  used  with- 
out qualifying  words,  taxable  property  is  in- 
tended. Consequently  it  is  probable  that 
that  is  the  sense  in  which  it  is  used  in  this 
section. 

[I]  The  fact  that  section  10,  a  64,  Public 
Statutes,  was  enacted  to  put  railroads  on 
the  same  footing  in  respect  to  taxation  as 
other  taxpayers  (Boston,  eta,  R.  R.  v.  State, 
60  N.  H.  87,  94)  tends  to  the  conclusion  that 
the  test  to  determine  whether  a  railroad  is 
entitled  to  an  abatement  is  to  inquire  wheth- 
er the  true  value  of  its  property  is  to  the 
tax  assessed  against  it  as  the  true  value  of 
all  the  .other  taxable  property  in  the  state  is 
to  the  tax  assessed  against  it,  for  that  is 


the  test  which  is  applied  In  the  case  of  other 
taxpayers.  Amoskeag  Mfg.  Co.  v.  Manches- 
ter, 70  N.  H.  200,  205,  46  Atl,  470. 

The  provisions  of  section  11,  c  59,  Public 
Statutes,  tend  to  the  same  conclusion,  for 
that  section  makes  the  taxpayer's  compliance 
with  the  provisions  in  respect  to  furnishing 
the  assessors  with  an  accurate  list  of  all 
his  taxable  Intangibles  (chapter  57)  a  condi- 
tion precedent  to  an  abatement  As  has  al- 
ready appeared,  the  purpose  the  Legislature 
had  In  view  when  It  enacted  section  10,  c 
64,  Public  Statutes,  was  to  put  railroads  on 
an  equality  with  the  average  taxpayer.  Bos- 
ton, etc,  R.  R.  v.  State,  supra.  The  fact  that 
that  was  its  purpose  tends  to  the  conclusion 
that  the  property  it  had  In  mind  when  It  enact- 
ed section  1  was  taxable  property,  for,  In  so 
far  as  the  question  of  equality  of  taxation  is 
concerned,  it  can  make  no  difference  to  a 
railroad  whose  property  is  valued  for  the 
purposes  of  taxation  at  more  than  50  per 
cent  of  its  true  value  whether  all  the  other 
taxable  property  in  the  state  is  assessed  at 
50  per  cent  of  Its  true  value,  or  whether  50 
per  cent  of  it  escapes  taxation.  In  either 
case  the  railroad  is  compelled  to  bear  more 
than  its  fair  share  of  the  public  burden,  for 
in  either  case  its  property  is  taxed  at  a  high- 
er rate  than  the  average  taxpayer's.  In 
short,  the  context  and  the  purpose  of  the 
statute  tend  to  the  conclusion  that  by  "other  ' 
property"  other  taxable  property  is  Intended, 
and  that  Is  the  way  section  1  was  construed 
in  Boston  &  Maine  R.  R.  v.  State,  75  N.  H. 
513,  517,  77  Atl.  996,  31  L.  R.  A.  (N.  S.)  539. 
Ann.  Cas.  1912A,  382. 

What  evidence  Is  there  to  rebut  this  con- 
clusion? The  state  contends  that  that  was 
not  the  sense  in  which  "other  property"  was 
used,  because  giving  the  plaintiffs  an  abate- 
ment for  that  reason  increases  unjustly  the 
taxes  of  other  Innocent  taxpayers.  Although 
It  Is  true  that  giving  the  plaintiffs  an  abate- 
ment because  taxable  intangibles  escaped 
taxation  will  increase  unjustly  the  taxes  of 
a  large  number  of  innocent  taxpayers,  that 
fact  Is  not  sufficient  to  rebut  the  presump- 
tion that  taxable,  not  taxed,  property  was 
intended,  for,  notwithstanding  the  effect  of 
the  abatement  on  innocent  taxpayers  is  rel- 
evant to  the  issue  of  the  intention  of  the 
Legislature  when  it  enacted  section  1,  Its 
tendency  to  prove  that  taxed  rather  taxable 
property  was  Intended  is  slight 

In  so  far  as  the  distribution  of  an  abate- 
ment is  concerned,  the  effect  on  innocent  tax- 
payers is  the  same  whether  the  abatement  is 
given  because  tamed  property  was  underval- 
ued, or  because  taxable  property  escaped  tax- 
ation. The  necessary  effect  of  an  abatement 
for  either  cause  is  to  Increase  unjustly  the 
burden  of  every  taxpayer  in  the  state  whose 
property  is  assessed  for  a  greater  per  cent  of 
its  true  value  than  the  average  of  other  prop- 
erty; that  Is,  the  injustice  to  other  taxpay- 
ers of  which  the  state  complains  is  not  pe- 
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culiar  to  abatements  which  are  given  be- 
cause taxable  property  escaped  taxation,  but 
to  the  failure  of  the  scheme  devised  by  the 
Legislature  for  equalizing  taxation  to  provide 
for  imposing  the  abatement  on  those  whose 
property  either  was  undervalued  or  escaped 
taxation.  Consequently,  the  effect  of  the 
abatement  on  Innocent  taxpayers  has  no  par- 
ticular tendency  to  prove  that,  when  the  leg- 
islature said  "other  properly"  it  intended 
taxed  rather  than  taxable  property.  In 
short,  the  Legislature  undertook  to  equalize 
taxation  by  giving  an  abatement  to  a  taxpayer 
whose  property  is  valued  at  a  higher  per 
cent  of  Its  true  value  than  all  the  other 
property  in  the  taxing  district.  This  scheme 
make3  all  the  other  taxpayers  In  the  dis- 
trict defendants,  and  divides  the  amount  of 
the  abatement  among  them;  that  is,  it  does 
not  Impose  the  abatement  on  those  whose 
property  is  undervalued  or  escapes  taxation, 
but  divides  it  among  all  the  taxpayers,  the 
innocent  as  well  as  the  guilty.  It  may  be 
conceded  that  this  is  not  a  very  exact  way 
of  doing  justice;  but  the  fact  that  the  Leg- 
islature failed  to  devise  a  more  exact  scheme 
has  no  tendency  to  prove  that  an  abatement 
is  to  be  given  when  the  inequality  is  caused 
by  undervaluing  taxed  property  and  not 
given  when  It  Is  caused  by  taxable  property 
escaping  taxation.  The  only  logical  conclu- 
sion that  can  be  drawn  from  the  Legislature's 
failure  to  impose  the  abatement  on  those 
who  ought  to  bear  it  is  that  it  thought  its 
scheme  was  accurate  enough  for  practical 
purposes,  for,  If  it  had  not  thought  that  the 
trouble  and  expense  Incident  to  the  reassess- 
ment (which  would  be  necessary  to  impose 
the  abatement  on  those  who  ought  to  bear  it) 
would  more  than  counterbalance  the  Injus- 
tice to  other  taxpayers,  it  is  probable  that 
it  would  have  conferred  the  same  power  on 
the  court  that  chapter  169,  Laws  of  1911, 
confers  on  the  Tax  Commission.  In  other 
words,  it  would  have  made  it  the  duty  of  the 
court  to  do  whatever  is  necessary  to  equalize 
not  only  the  plaintiffs'  tax,  but  that  of  all 
the  other  taxpayers  In  the  state. 

[I]  Although  the  state's  contention  that 
the  Board  of  Equalization  should  consider 
only  the  returns  of  the  local  assessors  in  de- 
termining the  value  of  "other  property" 
would  be  entitled  to  great  weight  if  it  were 
addressed  to  a  legislative  body,  it  has  no 
merit  as  a  legal  proposition,  for  the  act  which 
created  the  board  and  prescribed  its  duties 
provides  that  It  "shall  determine  *  *  * 
whether  the  personal  estate  of  the  several 
towns  has  been  uniformly  estimated,  accord- 
ing to  the  best  information  which  can  be  de- 
rived from  the  statistics  of  the  state  or  from 
any  other  source."  Laws  1878,  c.  61,  (  7. 
In  other  words,  the  act  which  prescribes  the 
board's  duties  provides  in  terms  that  it  shall 
not  accept  the  returns  of  the  assessors  as 
conclusive  of  the  value  of  tangible  or  in- 


tangible taxable  property,  but  shall  Investi- 
gate the  matter  for  itself  every  fourth  year 
and  correct  these  returns  If  it  finds  that 
tangible  or  Intangible  taxable  property  has 
been  undervalued  or  has  escaped  taxation. 
P.  S.  c.  63,  |  4. 

[7]  It  Is  competent,  therefore,  for  the  plain- 
tiffs to  show  that  taxable  intangibles  escaped 
taxation,  but  they  must  show  it  by  legal  evi- 
dence. By  this  is  not  intended  that  they 
will  not  be  given  the  same  latitude  In  the 
production  of  evidence  that  they  would  be 
given  In  the  ordinary  judicial  proceeding. 
What  is  intended  is  to  emphasize  the  fact 
that  a  tax  appeal  is  a  judicial  proceeding 
(Boston  &  Maine  B.  It  v.  State,  76  N.  H. 
86,  79  AtL  701)  and  that  the  same  rules  ap- 
ply In  the  trial  of  an  appeal,  in  so  far  as  the 
production  of  evidence  is  concerned,  as  in 
other  judicial  proceedings.  To  illustrate:  If, 
on  the  trial  of  their  appeal,  the  plaintiffs 
offer  the  evidence  the  Tax  Commission  ex- 
cluded, the  test  to  determine  the  issue  of 
admissibility  will  be  to  inquire  whether  it  is 
too  remote,  or  whether  it  is  likely  to  eluci- 
date or  to  confuse  the  main  issue,  and  not 
as  they  contend  in  their  brief,  whether  It  is 
relevant  to  any  of  the  various  issues  that 
may  arise  in  the  course  of  the  trial. 

State's  motion  to  dismiss  denied.  All  con- 
curred. 


SMITH  v.   MOONEX 
(Supreme  Court  of  New  Hampshire.    Hills- 
borough.   Dec.  8,  1912.) 

Infants  (§  98*)— Medical  Services— Ratifi- 
cation. 

Evidence,  in  assumpsit  for  medical  services 
rendered  to  defendant  while  she  was  a  minor, 
living  with  her  father  and  supported  by  him, 
held  sufficient  to  sustain  a  verdict  for  plaintiff 
on  the  ground  of  ratification. 

[Ed.  Note. — For  other  cases,  see  Infants. 
Cent.  Dig.  |  293;  Dec.  Dig.  f  98.*] 

Exceptions  from  Superior  Court,  Hillsbor- 
ough County;    Chamberlin,  Judge. 

Action  by  Herbert  L.  Smith  against  Helen 
Mooney.  Judgment  for  plaintiff.  From  a 
ruling  that  the  evidence  was  insufficient  to 
support  it,  plaintiff  excepted.  Exception  sus- 
tained. 

Assumpsit  for  medical  services  rendered  to 
the  defendant  while  she  was  a  minor,  liv- 
ing with  her  father  and  supported  by  him. 
Trial  by  jury  and  verdict  for  the  plaintiff. 
At  the  close  of  the  evidence  the  defendant's 
motion  that  a  verdict  be  directed  in  her 
favor  was  denied,  subject  to  exception.  Aft- 
er the  verdict  the  court  upon  the  defendant's 
motion,  ruled  as  a  matter  of  law  that  the 
evidence  was  Insufficient  to  support  It  and 
the  plaintiff  excepted. 

George  F.  Jackson,  of  Nashua,  and  Branch 
&  Branch,  of  Manchester,  for  plaintiff.  Doyle 
&  Lucier,  of  Nashua,  for  defendant. 
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WALKER,  J.  The  plaintiff's  position  Is 
that  It  was  competent  for  the  Jury  to  find 
that  at  the  time  the  services  were  rendered 
there  was  a  voidable  contract  by  the  de- 
fendant to  pay  the  plaintiff  for  them,  which 
the  defendant,  after  becoming  of  age,  ratified. 
There  Is  no  evidence  In  the  record  that  when 
the  services  were  rendered  the  defendant  had 
Deen  emancipated,  that  she  was  supporting 
herself,  or  that  she  had  any  means  of  sup- 
port aside  from  her  dependence  upon  her  fa- 
ther, with  whom  she  lived  as  a  member  of 
his  family.  Ail  the  evidence  shows  that  her 
father  was  performing  his  parental  duty  of 
furnishing  her  with  a  home  and  such  neces- 
saries as  her  condition  In  life  required.  Nor 
is  there  any  direct  evidence  that  she  express- 
ly agreed  to  pay  for  the  services  at  the  time 
they  were  rendered.  As  there  was  no  ex- 
press promise  by  any  one  to  pay  him  for  his 
services,  which  were  beneficial  to  the  de- 
fendant, it  could  be  found,  from  the  circum- 
stances connected  with  his  attendance  upon 
her,  that  her  father  was  the  promisor. 

Although  these  facts  alone  might  be  insuffi- 
cient to  sustain  a  finding  of  her  liability, 
there  was  evidence  that  after  the  rendition 
of  the  services  by  the  plaintiff,  and  during 
her  minority,  she  told  the  plaintiff  that  she 
wanted  him  paid  therefor,  and  recognized  the 
bill  as  a  proper  charge  against  her.  This  ev- 
idence authorizes  the  Inference  that  she  un- 
derstood, when  the  services  were  rendered, 
that  she  employed  the  plaintiff,  who  had  the 
same  understanding.  It  follows  that  the  Ju- 
ry would  be  warranted  In  finding  that,  so 
far  as  she  had  the  capacity  to  do  so,  she 
personally  contracted  with  the  plaintiff. 
Whether,  in  the  absence  of  other  evidence, 
she  would  be  liable  upon  the  contract  thus 
made,  in  view  of  her  infancy  and  her  situa- 
tion in  her  father's  family,  It  Is  unnecessary 
to  decide,  since  there  was  other  evidence  au- 
thorizing the  further  Inference  that  after  be- 
coming of  age  she  ratified  her  voidable  con- 
tract with  the  plaintiff.  The  ruling  of  the 
court  that  the  evidence  did  not,  as  a  matter 
of  law,  support  the  verdict  was  erroneous. 

Plaintiff's  exception  sustained.  All  con- 
curred. 


MILLER  v.  PEARCB. 

(Supreme  Court  of  Vermont.    Rutland.    Jan.  B, 
1913.) 

1.  Husband  aw d  Wife  (§  833*) — Alienation 
of    Affections—  Evidence— Admissibility. 

A  wife  suing  for  the  alienation  of  the  af- 
fections of  her  husband,  and  demanding  ex- 
emplary damages,  may  prove  the  value  of  de- 
fendant's property. 
[Ed.  Note. — For  other  cases,  see  Husband  and 
Ife,  Cent  Dig.  f  1124;    Dec.  Dig.  |  333.*] 

2.  Witnesses    (J    251*)— Examination— Cob- 

BOBOBATION. 

A  witness  who  testifies  to  an  occurrence 
may  testify  that  the  occurrence  was  at  the 
time  the  subject  of  a  conversation  between  him- 
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self  and  a  third  person  to  strengthen  his  recol- 
lection. 

[Ed.  Note.— For  other  cases,   see  Witnesses, 
Cent  Dig.  |  865;    Dec.  Dig.  4  251.*] 

3.  Witnesses  (f  267*)— Cboss-BJxakination— 
Discretion  of  Trial  Court. 

The  extent  of  cross-examination  is  largely 
within  the  discretion  of  the  trial  court 

[Ed.  Note.— For  other  cases,   see  Witnesses, 
Cent  Dig.  f|  923-830;  Dec.  Dig.  f  267.*] 

4.  Witnesses  (S  267*) — Cross-examination— 
Discretion  of  Trial  Coubt. 

Where,  in  a  suit  by  a  wife  for  the  aliena- 
tion of  the  affections  of  her  husband,  the  hus- 
band as  a  witness  for  defendant  testified  that 
his  relations  with  defendant  were  merely  friend- 
ly and  proper,  and  that  he  took  a  lease  of  de- 
fendant s  barn  and  kept  his  horses  there,  the 
action  of  the  court  in  requiring  him  to  testify 
on  cross-examination  as  to  whether  he  knew 
when  he  took  the  lease  that  there  had  been  and 
was  public  discussion  about  his  associations 
with  defendant,  and  that  the  publicity  had  de- 
creased his  business,  was  within  the  discretion 
of  the  court 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  fS  923-930;    DecDig.  |  207.*] 

5.  Witnesses  (8  388*)— Impeachment— Order 
of  Proof. 

Where  the  foundation  for  the  impeachment 
of  a  witness  by  contradictory  statement  bad  not 
been  made,  the  action  of  the  court  in  permitting 
the  impeaching  witness  to  testify,  and  in  there- 
after permitting  the  parties  to  call  the  witness 
sought  to  be  impeached  for  examination  as  to 
what  was  said,  was  within  the  court's  discre- 
tion. 

[Ed.   Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  If  1233-1242:   Dec.  Dig.  |  38a*] 

6.  Evidence  (§  220*)— Conduct  of  Pasties— 
Admissibility. 

The  exclusion  of  a  statement  made  by  a 
witness  to  a  party  who  made  no  reply  was  not 
erroneous,  where  it  did  not  appear  what  the 
witness  said  or  that  any  unfavorable  inference 
could  be  drawn  against  the  party  because  of 
bis  silence. 

[Ed.    Note.— For  other   cases,   see   Evidence, 
Cent  Dig.  St  771-785 ;   Dec  Dig.  f  220.*] 

7.  Husband  and  Wife  (I  326*)— Alienation 
of  Affections— Justification. 

An  action  by  a  wife  for  the  alienation  of 
the  affections  of  her  husband  is  not  defeated  by 
the  fact  that  the  wife  was  entirely  estranged 
from  her  husband  before  his  acquaintance  with 
defendant  but  that  fact  was  admissible  only  in 
mitigation  of  damages. 

[Ed.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  |  1120;    Dec.  Dig.  8  326.*] 

8.  Husband  and  Wm  (|  833*)— Alebnatioh 
of  Affections — Liability. 

An  action  by  a  wife  for  the  alienation  of 
her  husband's  affections  is  sustained  by  proof 
that  defendant  enticed,  induced,  and  persuaded 
the  husband  without  reference  to  whether  she 
induced  the  husband  into  unlawful  relations 
with  her,  or  he  induced  ber  into  such  relations 
with  him. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  f  1124;  Dec  Dig.  f  333.*] 

9.  Husband  and  Wife  (|  325*)— Alteration 
of  Affections— Liability. 

A  wife  suing  for  the  alienation  of  the  af- 
fections of  her  husband  must  to  recover  com- 
pensatory damages  show  an  intentional  aliena- 
tion, but  need  not  show  that  defendant's  acts 
were  malicious;  maliciousness  only  bearing  on 
the  question  of  exemplary  damages. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  |  1119 ;  Dec  Dig.  g  325.*] 
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10.  Damages  (I  87*>- Compbnsatobt  DAM- 
AGES—EXEMFLABT   DAMAGES. 

Exemplary  damage*  do  not  go  to  the  right 
of  recovery,  but  only  to  the  amount  of  recovery 
in  the  discretion  of  the  Jury. 

[EMU  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  H  188-182;    Dec  Dig.  8  87.*] 

11.  Husband  and  Wife  (J  332*) — Altera- 
tion of  Affections— Loss  of  Consortium. 

An  action  for  alienation  of  affections  and 
an  action  for  criminal  conversation  are  for  the 
same  cause  of  action  based  on  loss  of  consorti- 
um, and,  where  the  declaration  in  an  action  by 
a  wife  for  the  alienation  of  the  affections  of  her 
husband  alleges  adultery  as  one  means  of  alien- 
ation, and  she  proves  the  misconduct,  she  is 
entitled  to  recover,  because  the  law  will  pre- 
sume alienation. 

[Ed:  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  f  1123 ;   Dec.  Dig.  f  332.*] 

12.  Husband  and  Wife  (§  325*)— Aliena- 
tion of  Affections— Gbounds  of  Recov- 
ery. 

A  defendant  in  an  action  by  a  wife  for  the 
alienation  of  the  affections  of  her  husband  bas- 
ed on  her  adultery  with  him  as  a  means  of 
alienation  is  liable,  whether  she  was  the  seducer 
or  the  seduced. 

[Ed.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  f  1119;   Dec.  Dig.  |  325.*] 

Exceptions  from  Rutland  County  Court; 
E.  L.  Waterman,  Judge. 

Action  by  Jennie  E.  Miller  against  Emma 
O.  Pearce.  There  was  a  judgment  for  plain- 
tiff, and  defendant  brings  exceptions.  Af- 
firmed. 

Argued  before  ROWELL,  C.  J.,  and  MUN- 
6ON,  WATSON,  HASELTON,  and  POW- 
ERS, JJ. 

T.  W.  Moloney,  of  Rutland,  for  plaintiff. 
William  W.  Stickney,  John  O.  Sargent,  and 
Homer  L.  Skeels,  all  of  Ludlow,  for  de- 
fendant 

ROWELL,  0.  J.  [1]  This  is  case  for  alien- 
ating the  affections  of  plaintiff's  husband. 
It  was  proper  to  allow  Cahee  to  testify  to 
the  value  of  the  defendant's  house,  for  ex- 
emplary damages  were  claimed.  Rea  v.  Har- 
rington, 68  Vt  181,  188,  2  Atl.  475,  56  Am. 
Rep.  56L 

[2]  It  was  also  proper  to  allow  the  witness 
Bresee  to  say  that  the  occurrence  to  which 
he  testified  about  the  defendant  motioning 
plaintiff's  husband  into  Baker's  drug  store 
and  there  drinking  soda  with  him  was  the 
subject  of  remark  between  him  and  Baker, 
for  it  specified  a  ground  for  his  recollec- 
tion and  tended  to  strengthen  it.  1  Wig.  Ev. 
I  730.  This  rule  Is  illustrated  and  Its  limita- 
tions stated  In  Detroit,  etc.,  R  R.  Co.  v. 
Van  Stelnburg,  17  Mich.  99.  The  same  may 
be  said  of  Howland's  testimony  that  the 
presence  of  the  defendant  on  a  street  in 
Brandon  at  a  certain  time  was  the  subject 
of  remark  In  ft  certain  office  there. 

[3,4]  The  plaintiff's  husband  was  a  wit- 
ness for  the  defendant,  and  testified  that  his 
relations  and  associations  with  her  were 
merely  the  friendly  relations  and  associa- 
tions of  a  gentleman  and  a  lady,  and  entire- 


ly proper  in  all  respects,  and  always  with 
due  regard  to  propriety.  He  also  testified 
that  he  took  a  lease  of  defendant's  barn  at 
one  time,  and  kept  his  horses  there.  On 
cross-examination  he  said  that  this  suit  was 
pending  when  he  took  the  lease  and  moved 
in  his  horses,  which,  it  appeared,  he  took 
care  of  himself  mornings  and  nights.  The 
cross-examiner  was  then  allowed  to  elicit 
from  him  that  he  knew  when  be  took  the 
lease  that  there  had  been  and  was  public 
discussion  and  sentiment  about  his  associa- 
tions with  the  defendant  and  that  he  tes- 
tified about  a  year  after  he  brought  a  peti- 
tion for  divorce  against  his  wife,  which  was 
while  this  suit  was  pending,  that  said  pub- 
licity bad  decreased  his  business  more  than 
threefold  Large  scope  Is  allowed  to  cross- 
examination;  the  extent  of  it  in  a  given  case 
being  left  largely  to  the  discretion  of  the 
trial  court  2  Wig.  Ev.  i  944;  Stevens  v. 
Beach,  12  Vt  587,  36  Am.  Dec  359 ;  Hatha- 
way v.  Crocker,  7  Mete.  (Mass.)  266.  Here 
the  cross-examination  was  well  within  the 
discretion  of  the  trial  court  if  not  within 
the  right  of  the  defendant  and  so  no  error. 

[I]  The  defendant  called  the  officer  who 
served  the  petition  for  divorce  on  the  plain- 
tiff, and  showed  by  him  a  conversation  he 
had  with  her  at  the  time  In  the  house  and 
the  presence  of  Miss  Orlswold  The  plain- 
tiff called  Miss  Orlswold  in  rebuttal  to  tes- 
tify to  that  conversation.  The  defendant  ob- 
jected that  the  officer  could  not  be  Impeached 
without  first  Inquiring  of  him  about  it  The 
officer  not  being  present  at  the  time,  the 
court  said  that  the  witness  might  be  ex- 
amined and  the  officer  called  later  If  neces- 
sary, and  thereupon  the  witness  was  ex- 
amined Later,  the  officer  was  called  by  the 
plaintiff,  and  examined  by  both  sides  as  to 
what  was  said  The  course  taken  by  the 
court  was  entirely  discretionary,  and  so  no 
error  here. 

[I]  Nor  was  It  error  to  exclude  talk  to 
the  plaintiff  by  Miss  Orlswold  in  which  the 
officer  did  not  participate  and  to  which  the 
plaintiff  made  no  reply,  especially  as  it  does 
not  appear  what  Miss  Grlswold  said,  nor 
that  any  unfavorable  Inference  could  be 
drawn  against  the  plaintiff  because  of  her 
silence. 

[7]  The  defendant  seasonably  moved  for 
a  verdict  because  there  was  no  evidence 
tending  to  support  the  declaration;  none 
tending  to  show  that  defendant  interfered, 
or  in  any  way  undertook  or  tried,  to  alien- 
ate the  affections  of  plaintiff's  husband,  and 
because  the  entire  evidence  showed  that  the 
plaintiff  was  entirely  estranged  from  her 
husband  before  the  commencement  of  his 
acquaintance  with  the  defendant  This  mo- 
tion was  rightly  overruled  We  take  no 
time  with  the  last  ground  of  it  for,  if  true, 
It  would  not  defeat  recovery,  but  go  only  in 
mitigation  of  damages.  Fratinl  v.  Caslini, 
66  Vt  273,  29  Atl.  252,  44  Am.  St  Rep.  843 ; 
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Lewis  t.  Roby,  79  Vt  487,  65  Att.  524,  118 
Am.  St.  Rep.  984. 

The  other  ground  of  the  motion  is  not  well 
founded,  for  the  testimony  on  the  part  of 
the  plaintiff  clearly  tends  to  show  what 
the  motion  says  It  does  not,  namely,  that 
the  defendant  did  Interfere,  and  did  under- 
take and  try  to  alienate  the  affections  of 
plaintiff's  husband. 

[I]  The  defendant  requested  a  charge  that, 
in  order  to  recover,  It  must  affirmatively 
appear  that  she  was  the  seducer  and  enticer, 
and  that  the  plaintiff  could  not  recover  if 
it  appeared  that  her  husband  enticed  her  in- 
to unlawful  relations  with  him.  The  defend- 
ant excepted  for  noncompliance  with  this 
request,  and  now  says  that  the  court  applied 
it  only  to  "enticing,  Inducing,  and  persuad- 
ing," whereas  she  had  a  right  to  have  it  cov- 
er "seducing"  also,  claiming  that,  unless  she 
was  the  acting  and  seducing  party,  there 
could  be  no  recovery.  But  "enticing,  induc- 
ing, and  persuading*'  by  the  defendant  -were 
certainly  sufficient  as  to  all  the  elements  of 
recovery  except  the  "unlawful  relations" 
mentioned  in  the  request,  which  we  take  to 
mean  criminal  conversation,  and  whether  as 
to  those  relations  seduction  by  the  defendant 

,was  necessary  to  recover  will  be  considered 
later. 

[1, 10]  The  defendant  also  excepted  to  the 
failure  to  charge  as.  requested  that  inten- 
tional alienation  must  be  shown.  But  the 
charge  shows  a  substantial  compliance  with 
this  request  She  also  excepted  to  the  fail- 
ure to  .charge  as  requested  that  her  acts 
that  caused  the  alleged  injury  must  have 
been  malicious.  This  was  not  charged,  which 
is  claimed  error  because  both  compensatory 
and  exemplary  damages  were  claimed.  But 
that  makes  no  difference,  for  exemplary  dam- 
ages do  not  go  to  the  right  of  recovery,  as 
the  request  assumes,  but  only  to  the  amount 
of  recovery  in  the  discretion  of  the  Jury. 

[II]  The  declaration  alleges  adultery  as 
one  means  of  alienation.  The  court  charged 
without  qualification  that,  If  adultery  was 
found,  the  plaintiff  should  recover,  as  the 
law  would  presume  alienation.  To  this  the 
defendant  excepted  generally,  and  claims 
that,  notwithstanding  the  allegation  of  adul- 
tery, the  action  is  purely  for  alienation,  and 
not  at  all  for  crim.  con.,  but  that  the  court 
"mixed"  the  law  of  these  two  actions,  where- 
as It  should  have  applied  only  the  law  rel- 
ative to  actions  for  alienation,  and  therefore 
should  have  told  the  Jury  that  the  plaintiff 
could  not  recover  on  the  ground  of  adultery 
unless  the  defendant  was  the  seducer,  which 
the  court  did  not  do,  but  left  it  in  a  way 
that  the  plaintiff  might  recover  on  that 
ground  though  her  husband  was  the  seducer 
and  the  defendant  the  seduced,  which  might 
have  been  proper,  it  is  said,  had  the  action 
been  for  criminal  conversation,  if  such  an 
action  can  be  maintained  against  a  woman, 
which  is  denied  arguendo,  for  there  the 
Reduction,  the  act  itself,  is  the  gist,  while 


here  the  loss  of  consortium  is  the  gist  and 
therefore  the  defendant  must  be  the  seducer, 
otherwise  no  protection  is  afforded  to  a 
woman  who  is  likely  to  have  been  overcome 
by  persistency  or  force  and  without  intent 
on  her  part 

It  is  to  be  noticed  that  the  defendant  is 
not   claiming    that   this    action   cannot    be 
maintained  against  her  at  all  on  the  ground 
of  criminal  conversation,  but  only  that  it 
cannot  be  without  showing  that  she   was 
the  seducer  as  to  that,  any  more  than  it 
can  be  on  the  other  ground  alleged  without 
showing  that  she  was  the  enticer,  Inducer, 
and  persuader  as  to  that     So  the  question 
is   on   this   point,   and   the  only   question, 
whether  it  was  necessary  to  recover  on  this 
ground  that  It  should  be  found  that  she  was 
in  fact  the  seducer.    It  is  claimed  in  support 
of  the  affirmative  of  this  proposition   that 
an    action    for    alienation   of    affections    is 
absolutely    different  and  distinct  from   an 
action  for  criminal  conversation,  and   that 
all  text-books  and  authorities  treat  them  as 
entirely  different  in  nature,  and  some  cases 
are  cited  to  that  effect     But  however  this 
may  be  elsewhere,  it  is  not  so  here.     Thus 
in  Daley  v.  Gates,  65  Vt  591,  27  Att.  193. 
the  original  declaration  charged  that  the  de- 
fendant enticed  away  plaintiff's  husband  per 
quod  consortium  amlslt.    A  new  count  was 
filed   charging   criminal    conversation    with 
the   same   per   quod.     The   question   being 
whether  the  new  count  was  for  the  same 
or  a  different  cause  of  action,  this  court  said 
that  the  Injury  complained  of  in  the  original 
declaration  and   the  injury  complained  of 
in  the  new  count  were  one  and  the  same 
Injury,  namely,  the  loss  of  consortium,  and 
that  the  new  count  was  but  the  statement 
of  another  way  in  which  the  injury  was  com- 
mitted, of  another  ground  of  demanding  the 
same  thing,  namely,  damages  for  said  loss; 
the  identity  of  the  cause  of  action  being  pre- 
served.   This  doctrine  is  recognized  In  Frati- 
ni  v.  Casllnl,  66  Vt.  275,  29  Atl.  252,  44  Am. 
St  Rep.  843,  and  Knapp  v.  Wing,    72   Vt. 
337,  47  Atl.  1075. 

[12]  It  remains  to  consider  whether  it 
makes  any  difference  in  law  whether  the 
defendant  was  the  seducer  or  the  seduced. 
We  think  it  does  not  for  seduction,  unlike 
rape,  does  not  preclude  consent  but  gains 
it  by  persuasion,  procurement,  and  entice- 
ment leaving  the  seduced  a  willing  partic- 
ipant in  the  wrong ;  and  the  act  of  adultery 
itself,  subject  to  all  the  consequences  that 
the  law  attaches  to  it  one  of  which  is.  In 
actions  like  this,  that  the  loss  of  consortium 
necessarily  results  from  it  regardless  of 
which  party  Is  the  seducer,  and  thus  is  the 
cause  of  action  perfected,  and  the  right  of 
recovery  established.  Lellis  v.  Lambert,  24 
Out.  App.  653,  663.  In  Houghton  t.  Rice, 
174  Mass.  366,  54  N.  B.  843,  47  L.  R.  A.  310; 
75  Am.  St  Rep.  351,  one  woman  sued  another 
woman  for  alienating  the  affections  of  her 
husband.    On  demurrer  the  court  held  that 
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the  declaration  was  bad  In  substance  at 
common  law  If  the  action  was  by  the  hus- 
band against  another  man,  and  that  no  stat- 
ute gave  the  wife  any  greater  right  than 
tee  husband  had  in  actions  of  that  nature, 
■which  means,  of  course,  that  the  substantive 
law  of  the  case  is  the  same  whichever  sues. 
In  speaking  of  the  absence  of  an  allegation 
of  adultery  as  a  cause,  the  court  said  that, 
when  the  husband  sues,  the  allegation  is  de- 
bauchment  and  carnal  knowledge  of  the 
wife;  that  alienation  of  her  affections  Is 
mere  matter  of  aggregation,  and  the  loss  of 
consortium  the  actionable  consequence  of  the 
injury;  that  the  adultery  is  the  essential 
fact  to  be  proved,  without  which  the  action 
cannot  be  maintained.  In  Lellls  v.  Lambert, 
above  cited,  to  which  the  court  refers,  it  is 
said  on  this  subject  at  page  663  that  It  is 
essential  and  sufficient  to  prove  the  mere 
fact  of  adultery,  and,  if  it  is  not  proved 
presumptively  or  directly,  the  plaintiff  falls. 
It  is  manifest,  therefore,  that  the  only  differ- 
ence between  alienation  by  persuasion  and 
alienation  by  adultery  is  that  in  the  former 
you  must  prove  resultant  loss  of  consortium, 
while  in  the  latter  the  law  conclusively  pre- 
sumes it 

In  Hart  v.  Knapp,  76  Conn.  135,  55  Atl. 
1021,  100  Am.  St  Rep.  989,  one  woman  sued 
another  woman  for  alienating  the  affections 
of  her  husband  by  committing  adultery  with 
him.  The  defendant  claimed  in  bar  of  re- 
covery that  she  did  not  seduce  plaintiff's 
husband,  but  that  he  seduced  her;  but  the 
court  held  that  that  made  no  difference,  and 
the  plaintiff  had  judgment,  and  on  a  ground 
from  which  it  may  be  deduced  that  carnal 
knowledge  of  the  husband  is  as  much  a  civil 
Injury  to  the  wife,  as  carnal  knowledge  of 
the  wife  is  a  civil  injury  to  the  husband.  In 
Scott  v.  O'Brien,  129  Ky.  1,  110  S.  W.  260, 
16  L.  R.  A.  <N.  8.)  742,  130  Am.  St  Rep. 
419,  the  court  criticised  Hart  v.  Knapp  as 
being  contrary  to  the  weight  of  authority. 
But  it  had  no  occasion  to  say  anything 
about  that  case,  for  adultery  was  not  in- 
volved in  the  case  before  it  nor  did  the  court 
take  note  of  the  difference  above  pointed 
out  between  alienation  by  persuasion  and 
alienation  by  adultery. 
Judgment  affirmed. 


BOVILLE  t.  DALTON  PAPER  MILLS. 

(Supreme  Court  of   Vermont.     Essex.     Dec. 

12,  1912.) 

1.  Pleading    (§|  199,  324*)— Bill  of  Par- 
ticulars—Time fob  Dbmurbeb. 

Specifications  are  not  a  nullity  because 
the  items  thereof  exceed  the  amount  of  the 
ad  damnum  in  the  writ;  so  no  motion  for  fur- 
ther specifications  being  made  they  cannot  be 
ignored  as  regards  the  rule  requiring  demurrer 
to  be  filed  within  10  days  after  the  filing  of 
specifications. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  gg  464-469,  980-983,  985;  Dec. 
Dig.  g|  199,  324.*] 


2.  Work  and   Labob   (I  14*)— Work  Done 
Undeb  Special  Contract. 

One  may  recover  under  the  common 
counts  for  work  done  under  a  special  contract 
which  he  has  been  compelled  to  abandon  by 
defendant's  nonperformance. 

[Ed.  Note.— For  other  cases,  see  Work  and 
Labor,  Cent  Dig.  »  31-33;   Dec  Dig.  §  14.*] 

3.  Appeal  and  Erbob  (f  1051*)—  Harmless 
Error— Admission  of  Evidence. 

Any  error  in  admission  of  a  declaration 
that  papers  were  to  be  sent  to  a  certain  place 
was  harmless;  it  appearing  they  were  in  fact 
sent  there. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §|  4161-4170;  Dec  Dig.  § 
1051.*] 

4.  Evidence  (§  258*)— Evidence  of  Agency- 
Foundation  for  Agent's  Declarations. 

Evidence,  in  an  action  involving  the  ques- 
tion whether  a  copy  of  the  agreement  for  per- 
formance of  work  by  plaintiff  fpr  defendant 
was  signed  by  defendant  that  B.,  employed 
by  defendant  for  oversight  of  plaintiff's  work, 
had  possession  of  the  copies  of  the  agreement 
between  the  time  when  they  were  completed 
by  defendant's  attorney  for  execution  and  the 
time  when,  after  he  had  brought  them  to 
plaintiff  and  obtained  his  signature  thereto, 
they  were  returned  to  defendant  for  its  sig- 
nature, and  that  thereafter  one  of  them  was 
returned  to  plaintiff  by  B.  with  an  additional 
signature,  tends  to  show  that  B.  was  acting  for 
defendant  regarding  the  execution  of  the  pa- 
pers and  in  the  delivery  of  an  executed  con- 
tract, so  as  to  authorize  admission  against 
defendant  of  B.'s  statement,  at  the  time  of  re- 
turning the  copy  to  plaintiff,  that  the  additional 
signature  was  that  of  defendant 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  §g  1006,  1007;   Dec.  Dig.  §  258.*] 

5.  Evidence   (I  184*)— Secondary— Prelim- 
inary— Loss  of  Primary. 

To  account  for  his  failure  to  have#  the 
copy  of  his  agreement  with  defendant,  claimed 
by  him  to  have  been  signed  by  defendant,  and 
delivered  to  him  by  its  agent,  and  to  sustain 
his  claim  as  to  the  number  of  copies  made, 
plaintiff  may  testify  to  such  agent  having  bor- 
rowed it,  with  promise  to  return  it  soon,  and 
that  he  never  saw  it  afterwards. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  SI  638-041;    Dec.  Dig.  |  184.*] 

6.  Evidence   (f  258*)  —  Declarations  of 
Agent— Implied  Preliminary  Finding. 

Reception  of  evidence  of  what  B.  said, 
after  a  discussion  in  which  its  admissibility 
was  treated  as  depending  on  the  fact  of  B.'s 
agency,  involved  an  implied  preliminary  find- 
ing of  such  agency. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig-  it  1006,  1007;   Dec.  Dig.  {  258.*] 

7.  Contracts  (I  322*)— Rebuttal  Evidence 
— Performance  of  Contract. 

In  view  of  defendant's  evidence  that  plain- 
tiff's failure  to  get  wood  through,  under  his 
contract  with  defendant,  in  high  waters,  was 
not  because  of  insufficiency  of  the  dams,  which 
defendant  was  to  keep  in  condition,  but  be- 
cause plaintiff  neglected  such  contract  to  work 
for  another,  plaintiff,  to  explain  his  conduct, 
could  testify  that  he  had  to  wait  till  the  drive 
of  V.  wentby  the  mouth  of  a  stream,  and  that 
his  work  for  another  was  in  helping  V.  to  get 
out  of  his  way. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  H  1306, 1307, 1339, 1347, 1348, 1465, 
1492,  1534^1542,  1754.  1768,  1772,  1801;  Dec. 
Dig.  |322.»] 
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a  Witnesses  (|  821*)  —  Contradicting 

One's  Own  Witness. 

One  la  not  concluded  by  the  testimony  of 
bis  witness,  but  may  sbow  by  other  witnesses 
that  the  fact  Is  not  aa  stated  by  his  first  wit- 
ness. 

[Ed.  Note.— For  other  eases,  see  Witnesses. 
Cent.  Dig.  ||  1094,  1099-1100;  Dec.  Dig.  | 
321.*] 

9.  Work  and  Labor  (J  28*)— Abandonment 
of  Contract— Evidence. 

Though  plaintiff,  in  an  action  for  work,  did 
not  in  terms  testify  be  was  compelled  by  de- 
fendant's failure  to  pay  aa  agreed  to  abandon 
his  contract,  held  the  evidence  was  sufficient  to 
show  it 

[Ed.  Note.— For  other  cases,  see  Work  and 
Labor,  Cent  Dig.  f  65;   Dec.  Dig.  i  28.*] 

10.  Logs  and  Logging  (|  8*)— Contracts- 
Construction— Performance. 

Under  the  contract  of  employment  of 
plaintiff  to  log  for  defendant,  defendant  to  re- 
pair the  dams  aa  now  existing,  defendant  must 
repair  them  in  a  reasonably  careful  and  pru- 
dent manner,  having  in  view  existing  condi- 
tions and  the  use  to  be  made  of  the  dams, 
notwithstanding  the  provision,  "all  of  which 
is  to  be  done  as  directed  by  the  agent  of"  de- 
fendant 

[Ed.  Note. — For  other  cases,  see  Logs  and 
Logging,  Cent  Dig.  ||  15-17;  Dec.  Dig.  {  &•] 

11.  Trial  (|  250*)— Instructions— Applica- 
bility to  Pleadings  and  Evidence. 

Plaintiff's  declaration,  in  an  action  for 
work,  authorizing  a  recovery  on  the  ground  of 
an  express  contract,  which  he  had  been  pre- 
vented from  fully  performing  by  defendant's 
failure  of  performance,  or  on  the  ground  of 
labor  for  and  at  the  request  of  defendant  with- 
out an,  express  contract,  and  be  not  having 
confined  his  evidence  to  one  only  of  the 
grounds,  and  the  court  having  stated  without 
contradiction  that  it  was  conceded  the  writing 
must  have  been  signed  by  the  parties  in  order 
to  constitute  an  express  contract,  and  that 
otherwise  plaintiff  must  rely  on  an  implied 
contract,  defendant's  requested  charge  that 
plaintiff  could  not  recover  unless  he  establish- 
ed that  there  was  a  written  contract  signed 
by  defendant  was  properly  refused. 

[Ed.  Note.— For  other  caaes,  see  Trial,  Cent 
Dig.  §|  584-586;    Dec.  Dig.  f  250.*] 

12.  Estoppel  (J  90*)— Contracts— Acquies- 
cence. 

Where  defendant  engaged  plaintiff  for  cer- 
tain work,  and  prepared  a  written  contract 
which  plaintiff  signed,  and,  though  defendant 
did  not  sign  it,  it  did  not  inform  plaintiff  there- 
of, and  plaintiff  went  on  with  the  work  in  ac- 
cordance with  the  terms  of  the  prepared  con- 
tract, and  every  act  of  defendant  in  connec- 
tion with  it  was  calculated  to  lead  plaintiff  to 
suppose  he  waa  proceeding  under  that  con- 
tract, defendant  cannot  claim  the  benefit  of  the 
rule  which  measures  the  value  of  plaintiff's 
services  by  the  benefit  which  defendant  re- 
ceives. 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent  Dig.  if  242-256;    Dec.  Dig.  f  90.*] 

13.  Damages   (f  124*)— Elements  or  Dam- 
age—Breach of  Contract. 

Plaintiff  having  been  prevented  from  hav- 
ing the  wood  at  defendant's  mill  when  needed 
by  nonperformance  of  a  contract  obligation 
resting  on  defendant,  the  loss  sustained  by 
defendant  therefrom  is  not  an  element  of  dam- 
ages it  is  entitled  to  have  applied  in  reduction 
of  the  claim  of  plaintiff,  suing  for  services  per- 
formed under  the  contract  before  he  was  com- 
pelled by  defendant's  default  to  abandon  it 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  §8  326-338;    Dec.  Dig.  §  124.*] 


14  Damages   (|  124*)— Elements  or   Dam- 
age—Breach of  Contract. 

Where  plaintiff  was  doing  work  under  an 
entire  contract  by  which  he  was  to  deliver 
wood  at  defendant's   mill,   he  had  a   right   to 

Sroceed  with  the  work  in  any  manner  which 
id  not  injure  the  stock,  assuming  that  his 
performance  of  the  contract  would  not  be  pre- 
vented by  any  'act  or  default  of  defendant,  so 
that  the  increased  difficulty  of  getting  the  wood 
to  the  mill  from  where  plaintiff  had  left  it, 
because  of  the  manner  in  which  he  had  deliv- 
ered it  at  a  stream,  ia  not  an  element  of  dam- 
ages which  defendant  is  entitled  to  have  ap- 
plied in  reduction  of  plaintiff's  claim  for  work 
performed  under  the  contract  before  he  was 
compelled  by  defendant's  default  to  abandon  it 
[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  ||  326-338;   Dec.  Dig.  f  124.*] 

15.  Contracts    (|    822*) —Abandonment — 
Reason— Evidence. 

Plaintiff's  testimony  that  the  difficulty  in 
driving  the  wood  was  that  the  dam  waa  no 
good,  and  that  if  the  dam  had  been  good  all 
the  wood  would  have  been  down  to  defendant's 
mill  in  15  or  16  days,  is  not  subject  to  the 
construction  that  his  only  reason  for  abandon- 
ing his  contract  for  the  driving  was  that  the 
dam  was  no  good,  but  is  no  more  than  saying 
that  good  dams  might  have  prevented  the  con- 
ditions which  made  defendant's  delays  in  mak- 
ing payments  under  the  contract  fatal 

[Ed.  Note. — For  other  cases,  see  Contracts. 
Cent  Dig.  II  1808,  1307,  1339,  1347,  1348, 
1465,  1492;   Dec.  Dig.  f  322.*]  ^^ 

16.  Trial  (f  105*)  —  Evidence—  Nkcessitt 
of  Objections. 

It  ia  not  error  for  the  court  to  make  use 
of  evidence  which  comes  into  the  case  without 
objection. 

[Ed.  Note.— For  other  cases,  see  Trial  Cent 
Dig.  ||  260-266;   Dec.  Dig.  |  105.*] 

17.  Judgment   (|  266*)— Motion  in  Arrest. 
A  motion  in  arreat  of  judgment  reaches 

only  defects  apparent  of  record. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  |  467;   Dec.  Dig.  §  266.*] 

18.  Judgment  (|  266*)— Motion  in  Arrest. 

Specifications  are  not  a  part  of  the  record 
for  purposes  of  pleading,  and  so  may  not  be 
considered  on  a  motion  In  arrest 

[Ed.  Note.— For  other  cases,  see  Judgment 
Cent.  Dig.  |  467;   Dec.  Dig.  |  266.*] 

19.  Action  (f  41*)— Joinder  of  Causes. 

A  special  count  in  assumpsit  may  be  join- 
ed with  the  common  counts. 

[Ed.  Note.— For  other  cases,  see  Action. 
Cent  Dig.  ||  828-359;    Dec.  Dig.  |  41*] 

20.  Judgment  (|  266*)— Motion  in  Arrest. 
A  motion  in  arrest  of  judgment  cannot  be 

sustained  by  matters  which   appeared  on  the 
trial,  as  shown  by  the  transcript 

[Ed.  Note. — For  other  cases,  see  Judgment 
Cent  Dig.  |  467;  Dec  Dig.  |  266.*] 

Motion  for  Rehearing. 
2L  Appeal  and   Error   ({   274*)— Excep- 
tions. 

An  exception  to  the  dismissal  of  a  demur- 
rer, stating  that  defendant  claimed  that  ♦ 
paper  filed  was  not  a  specification  within  the 
rule  as  to  time  of  demurrer,  and  therefore  that 
the  demurrer  was  not  filed  out  of  time,  im- 
plies that  no  other  objection  was  made  to  the 
dismissal 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  1631-1645;  Dec  Dig.  i 
274.*] 
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22.  Appeal  and  Hbbob  (|  232*)— Review— 
Objection  Nor  Mads  Below. 

Dismissal  of  a  demurrer  as  not  seasonably 
filed  cannot  be  held  error  on  a  ground  not 
covered  by  the  objection  to  the  dismissal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  fg  1351,  1368,  1430,  1431; 
Dec  big.  i  282*] 

23.  Appeal  and  Ebbob  (|  274*)— Scope  or 
Exceptions. 

Complaint  may  not  be  made  that  there 
was  no  preliminary >  finding  by  the  trial  court 
of  one's  agency,  where  the  only  question  pre- 
sented by  the  exceptions  is  whether  there  was 
any  evidence  tending  to  show  such  an  agency  as 
justified  the  admission  of  the  person's  declara- 
tions. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  H  1681-1646;  Dec.  Dig.  ( 
274.*] 

24.  Evidence*   (|    208*)  —  Judicial    Admis- 
sions-Motion  to  File  Papeb. 

Plaintiff's  paper  moving  for  the  filing  of 
the  contract  "whereon  his  cause  of  action  is 
based,"  not  having  been  submitted  during  or 
for  the  purposes  of  the  trial  but  to  secure  pos- 
session and  Inspection  of  the  contract  in  prepa- 
ration for  the  trial,  is  not  a  judicial  admission 
that  his  cause  of  action  was  based  solely  on  an 
express  contract 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  f§  713-726;    Dec.  Dig.  {  208. *J 

25.  Pleading   (|  406*)— Objections— Waiv- 
es   BY    FAILUBE    TO    DEMUB. 

Defendant  cannot  go  to  trial,  without  hav- 
ing demurred  to  the  declaration,  and  defeat 
the  result  of  the  trial  for  a  defect  of  the 
declaration  insufficient  to  sustain  a  motion  in 
arrest 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  H  1355-1359,  1361-1365,  1367- 
1374;    Dec.  Dig.  f  406.*] 

Watson  and  Powers,  JJ.,  dissenting. 

Exceptions  from  Essex  County  Court;  Fred 
M.  Butler,  Judge. 

Action  by  Joseph  Boville  against  the  Dal- 
ton  Paper  Mills.  Verdict  and  judgment  for 
plaintiff,  and  defendant  brings  exceptions. 
Affirmed. 

Argued  before  BOWELL,  C.  J.,  and  MUN- 
SON,  WATSON,  HASBLTON,  and  POWEBS, 
JJ. 

Harland  B.  Howe,  of  St  Johnsbury,  Sam- 
uel E.  Richardson,  of  New  York  City,  and 
Harry  W.  Witters,  of  St  Johnsbury,  Vt,  for 
plaintiff.  Theriault  ft  Hunt,  of  Montpclier, 
for  defendant 

MUNSON,  J.  [1]  The  declaration  is  in 
assumpsit  and  consists  of  the  common  counts 
and  one  special  count  The  plaintiff's  specifi- 
cations were  filed  June  21, 1011.  The  defend- 
ant filed  a  demurrer  to  the  declaration  on 
the  first  day  of  the  October  term.  The  rules 
require  that  a  demurrer  be  filed  within  10 
days  after  the  filing  of  specifications,  and  the 
court  dismissed  the  demurrer  as  filed  out  of 
time.  Defendant  contends  that  the  paper 
filed  June  21st  was  not  a  specification,  and 
that  It  was  not  required  to  file  its  demurrer 
any  earlier  than  It  did.  The  ad  damnum  In 
the  writ  was  $3,000,  but  the  Items  of  the 
specification  amounted  to  nearly  $5,000;  and 


it  is  argued  from  this  that  the  specifications 
are  outside  the  scope  of  the  pleading  and 
constitute  a  variance.  It  cannot  be  said  that 
the  discrepancy  between  the  ad  damnum  and 
the  total  of  the  items  specified  made  the 
specifications  a  nullity.  The  larger  total 
of  the  specifications  did  not  require  the  con- 
clusion that  the  plaintiff's  claim  was  any- 
thing different  from  what  It  was  specifical- 
ly stated  to  be,  or  anything  inconsistent  with 
the  amount  of  the  ad  damnum. 

It  is  not  essential  to  the  sufficiency  of  a 
bill  of  particulars  that  it  contain  matters 
which  afford  a  defense  or  offset  for  the  ad- 
verse party.  31  Cyc.  566,  and  cases  cited. 
Moreover,  no  motion  for  a  further  specifica- 
tion was  filed,  and  it  has  been  held  that,  if 
the  adverse  party  does  not  apply  for  a  fur- 
ther or  more  specific  bill  of  particulars,  he 
cannot  Ignore  the  bill  furnished  and  pro- 
ceed as  if  none  had  been  filed,  unless  bad 
faith  Is  shown,  In  respect  to  the  original 
bill.  81  Cyc.  581,  citing  McCartney  v.  Moon- 
ey,  41  111.  300;  Davis  v.  Johnson,  96  Minn. 
130,  104  N.  W.  766;  Purdy  v.  Warden,  18 
Wend.  (N.  X.)  671 ;  Bates  v.  Wotkyns,  2  How. 
Prac.  (N.  X.)  18. 

[{]  The  special  count  alleged  an  express 
contract,  partial  performance  by  the  plaintiff, 
and  a  breach  by  the  defendant  which  pre- 
vented plaintiffs  further  performance.  Be- 
fore any  evidence  was  Introduced,  defendant 
moved  that  the  plaintiff  be  required  to  elect 
whether  he  would  stand  on  the  common 
counts  or  the  special  count,  and  the  plaintiff 
thereupon  elected  to  proceed  under  the  com- 
mon counts.  The  plaintiff  Introduced  evi- 
dence tending  to  show  that  he  had  a  contract 
for  doing  the  work  covered  by  his  specifica- 
tion at  agreed  prices,  by  which  he  was  to 
receive  payment  on  the  15th  day  of  each 
month  for  the  work  done  the  previous  month; 
evidence  tending  to  show  that  the  defendant 
failed  to  make  these  payments  in  accordance 
with  the  agreement;  and  evidence  which  It 
Is  claimed  tended  to  show  that  this  made  It 
Impossible  for  the  plaintiff  to  complete  his 
undertaking.  The  evidence  regarding  the  de- 
fendant's failure  to  pay  was  excepted  to  as 
immaterial  In  view  of  the  plaintiff's  elec- 
tion to  stand  on  the  common  counts.  In  con- 
nection with  this  exception,  the  defendant 
cites  Myrlck  v.  Slason,  19  Vt  121;  Camp  v. 
Barker,  21  Vt  469.  Neither  case  presents 
the  question  arising  here.  It  is  the  uniform 
holding  of  our  cases  that  one  may  recover 
under  the  common  counts  for  work  done  un- 
der a  special  contract  which  he  has  been 
compelled  to  abandon  by  the  nonperformance 
of  the  other  party.  Of  these  cases  refer- 
ence may  be  had  to  Chamberlain  v.  Scott, 
33  Vt  80;  Davis  v.  Streeter,  75  Vt  214,  64 
AtL  185. 

The  inquiries  of  defendant's  counsel  and 
the  replies  of  his  witnesses  both  recognized 
the  fact  that  there  was  an  agreement  be- 
tween the  parties  as  to  the  work  to  be  done 
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and  the  terms  of  payment  Bnt  the  defend- 
ant claimed  that  there  was  no  written  con- 
tract, and  excepted  to  evidence"  Introduced 
by  the  plaintiff  to  show  that  one  was  pre- 
pared and  signed.  In  Its  charge  to  the  jury 
the  court  said,  "I  understand  it  to  be  con- 
ceded that  the  writing  must  have  been  signed 
by  the  parties  In  order  to  constitute  an  ex- 
press contract,"  and  that,  "Otherwise  the 
plaintiff  must  rely  upon  an  implied  contract"; 
and  It  does  not  appear  that  any  suggestion  to 
the  contrary  was  made  by  counsel.  In  line 
with  this  understanding,  the  court  instructed 
the  jury  that  the  plaintiff  could  recover  ei- 
ther on  the  ground  of  an  express  contract  or 
on  the  ground  of  an  Implied  contract;  that 
to  establish  the  first  ground  the  plaintiff 
must  show  that  there  was  an  express  con- 
tract between  him  and  the  defendant;  that 
such  contract  was  signed  by  the  defendant; 
that  plaintiff  did  not  voluntarily  abandon 
the  contract;  that  defendant  by  its  acts  or 
default  prevented  him  from  completing  it; 
and  that,  if  the  plaintiff  failed  to  establish 
any  of  these  things,  he  could  not  recover 
on  the  ground  of  an  express  contract  One 
ground  of  the  defendant's  motion  for  a  ver- 
dict, as  orally  developed  in  a  discussion  be- 
tween court  and  counsel,  was  that  there  was 
no  evidence  in  the  case  tending  to  show  that 
the  defendant  ever  signed  a  contract  with 
the  plaintiff.  The  question  whether  there 
was  such  evidence  Involves  an  Inquiry  as  to 
the  relation  sustained  to  the  defendant  by 
J.  H.  Seattle,  a  deceased  employe,  and  the 
consequent  admissibility  or  inadmissibility  of 
his  declarations. 

The  plaintiff  claimed  that  the  defendant 
had  or  had  had  In  Its  possession  a  typewrit- 
ten agreement  signed  by  both  parties,  and  he 
procured  an  order  In  advance  of  the  trial 
under  which  the  defendant  filed  In  court  a 
typewritten  paper  signed  by  the  plaintiff 
alone.  The  plaintiff  Introduced  this  and  two 
other  identical  papers,  one  of  which  bore  the 
signature  of  the  plaintiff,  but  neither  of 
which  was  signed  by  the  defendant  These 
were  received  In  connection  with  evidence 
which  It  was  claimed  tended  to  show  that 
there  was  a  fourth  impression  which  had  been 
signed  by  the  defendant  and  delivered  to  the 
plaintiff  and  afterwards  obtained  from  the 
plaintiff  by  Beattie.  The  defendant  claimed, 
and  there  was  evidence  tending  to  show, 
that  only  three  Impressions  were  made. 
The-  ones  produced  were  received  In  evi- 
dence against  the  objection  that  no  contract 
had  been  executed  by  the  defendant  and 
that  in  any  event,  the  contract  was  imma- 
terial. This  outline  of  the  positions  taken 
regarding  the  contract  will  serve  to  indicate 
the  bearing  and  importance  of  the  various 
features  of  the  testimony;  and  the  case 
which  the  testimony  tends  to  establish  must 
now  be  stated  with  sufficient  fullness  to  af- 
ford a  basis  for  the  disposition  of  the  several 
exceptions  relied  upon. 

The  defendant  Is  a  corporation  located  at 


Portland,  Me.,  and  owning  timber  lands  In 
Lemmington  and  Averill  in  this  state.     Its 
president  and  treasurer,  and  most  if  not  aE 
its  directors,  resided  in  Portland.    It  operat- 
ed a  pnlpmill  at  Fltzdale  In  this  state,  and 
had  a  general  manager  who  resided,   there. 
The  arrangement  with  tbe  plaintiff  was  made 
by  E.  J.  Parsons,  an  agent  of  the  defendant 
and  the  writing  was  prepared  by  Porter  H. 
Dale,  the  defendant's  attorney.    Parsons  liv- 
ed at  Island  Pond  and  had  general  charge 
of  the  defendant's  operations  In  the  woods, 
reporting  to  and   receiving  his  Instructions 
directly  from  the  company.    He  had  author- 
ity to  engage  some  one  for  the  immediate- 
oversight  of  the   plaintiff's   work,  and   em- 
ployed J.  H.  Beattie  for'  this  .service.     Tbe 
contract  as  prepared  names  Beattie  as  the 
defendant's   agent,    and   provides    that    the 
plaintiff  shall  conduct  all  his  operations  as 
Beattie  may  direct     Beattie  was   engaged 
for  this  service  before  the  writing  was  pre- 
pared, and  he  acted  for  the  defendant  in  con- 
nection with  plaintiff's  operations  until  his 
death.    The  plaintiff  lived  at  Bloomfleld  ic 
this  state.    Parsons  had  an  impression  that 
he  signed  the  papers  at  Island  Pond,  but 
was  very  doubtful  about  It    Plaintiff's  sig- 
nature was  witnessed  by  J.  E.  Beattie  and 
plaintiff's  daughter.     Plaintiff  testified  that 
Beattie  brought  the  papers  to  him  at  Bloom- 
field,  and  that  the  number  of  papers  signed 
was  three;  that  after  he  had  signed   them 
Beattie  took  them  away,  saying  he  was  going 
to  send  them  to  Portland  to  be  signed ;  that 
Beattie   brought   one   back   soon  after   and 
handed  it  to  plaintiff,  saying,  "There  is  your 
contract" ;  that  plaintiff  cannot  read  written 
English,  but  that  he  looked  at  the  paper  and 
saw  that  it  was  signed  by  two  names,  and 
that  Beattie   said  it  was  the  signature  of 
the  defendant ;  that  Beattie  afterwards  came 
and  asked  for   the  paper,  saying  he  would 
return  it  soon ;  and  that  he  gave  it  to  Beat- 
tie  and  had  not  seen  It  since.    Parsons  tes- 
tified that  there  were  but  three  copies,  and 
that  the  two  signed  by  the  plaintiff  (Ex- 
hibits 1  and  3)  were  sent  to  Portland  for  the 
signature  of  the  defendant  and  were  never 
returned  to  him;  that  he  learned  soon  after 
that  the  defendant  had  refused  to  sign  the 
paper,  but  never  informed  the  plaintiff  of 
this  fact;  and  testified  further  that  he  re- 
tained the  copy  that  was  not  signed  (Ex- 
hibit 2)  and  kept  it  in  his  possession  until 
Beattie  asked  for  It  as  a  memorandum  to 
guide  him  in  looking  after  the  work,  and 
that  when  Beattle's  papers  relating  to  the 
job  were  sent  to  him  after  his  death,  be 
found  this  copy  among  them,  and  had  had 
it  in   his  possession  since.     The  defendant 
produced  C.   G.  Allen,  who  was  a  director 
of  the  company  but  not  an  officer  of  It  and 
he  testified  that  one  of  these  copies  vu 
submitted   and   considered   at  a    directors' 
meeting,  and  that  the  result  of  the  discus- 
sion was  that  the  contract  was  not  signed— 
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that  there  was  no  authorization  for  the  sign- 
ing. The  records  of  the  company  were  not 
produced,  and  no  officer  of  the  company  was 
called,  and  It  did  not  appear  what  the  pow- 
ers of  its  officers  were,  nor  what  authorisa- 
tion was  necessary.  The  agreement,  as 
drawn,  called  for  a  cutting  expected  to  ex- 
tend over  two  or  three  years,  and  contained 
particular  requirements  and  restrictions  re- 
garding the  manner  of  cutting,  with  provi- 
sions for  a  compensation  payable  In  monthly 
installments,  depending  on  the  progress  of 
the  work,  and  for  the  building  and  repair  of 
certain  dams  by  the  defendant  The  con- 
duct, claims,  and  waivers  of  the  parties  as 
the  work  proceeded  had  constant  reference 
to  the  provisions  of  an  existing  agreement 
The  court  said  in  its  charge,  without  any 
suggestion  of  objection,  that  it  bad  not  heard 
in  argument  any  question  but  that  the  writ- 
ing expressed  the  understanding  existing  be- 
tween the  parties.  The  only  reason  given 
by  the  defendant  for  not  signing  the  con- 
tract was  that  the  directors  did  not  wish  to 
assume  an  uncertain  expense  in  the  build- 
ing and  repair  of  dams.  It  did  in  fact  build 
and  repair  the  dams  specified  In  the  writing, 
but  the  repairs  of  the  existing  dams  were 
claimed  to  be  insufficient 

[3-5]  Defendant  excepted  to  the  plaintiffs 
testimony  regarding  the  declarations  made 
by  Seattle  as  Immaterial  and  Incompetent 
The  plaintiffs  testimony  and  the  names  of 
the  witnesses  to  his  signature  tend  to  show 
that  the  papers  were  brought  to  him  for 
signature  by  Beattle.  The  statement  that 
they  were  to  be  sent  to  Portland  must  be  re- 
garded as  harmless,  for  they  were  in  fact 
sent  to  Portland  after  being  signed  by  the 
plaintiff.  The  possession  of  the  papers  be- 
tween the  time  when  they  were  completed 
for  signature  and  the  time  when  they  were 
sent  to  Portland  was  in  itself  evidence  tend- 
ing to  show  that  Beattle  was  acting  regard- 
ing the  execution  of  the  papers  in  conjunc- 
tion with  Parsons.  The  testimony  of  the 
plaintiff,  Irrespective  of  the  declarations  of 
Beattle,  tends  to  show  that  one  of  the  copies 
was  returned  to  him  by  Beattle  with  an  ad- 
ditional signature.  Upon  the  theory  of  the 
case  presented  by  plaintiffs  testimony,  the 
copies  sent  to  Portland  must  have  been  re- 
turned directly  to  Beattle,  for  Parsons  tes- 
tified that  he  never  saw  the  copies  that  were 
sent  to  Portland  after  they  went  there.  So 
Beattie's  possession  of  the  paper  at  this  time 
would  be  evidence  tending  to  show  that  he 
was  acting  for  the  company  in  the  delivery 
of  an  executed  contract  In  these  circum- 
stances the  accompanying  statement  that  the 
additional  signature  was  that  of  the  com- 
pany cannot  be  held  to  have  been  unauthor- 
ized. The  further  statement  of  the  plaintiff 
that  Beattle  afterwards  borrowed  the  con- 
tract, saying  he  would  return  it  soon,  was 
legitimate  evidence  to  account  for  his  fail- 


ure to  have  the  copy  and  to  sustain  his  claim 
as  to  the  number  made. 

[6]  The  defendant  argues  that  this  evi- 
dence was  admitted  without  any  preliminary 
finding  as  to  Beattie's  agency,  and  that  this 
was  error.  It  Is  held  that  this  is  not  a 
question  for  the  Jury,  but  one  to  be  deter- 
mined by  the  court  Cairns  v.  Mooney,  62 
Vt  172,  19  Atl.  225;  Dickerman  v.  Qulncy, 
etc.,  Ins.  Co.,  67  Vt  608,  32  Atl.  489.  The 
court  did  not  submit  this  question  to  the 
jury,  and  it  did  not  expressly  find  the  fact 
of  agency.  But  the  evidence  of  what  Beat- 
tie  said  when  be  brought  back  the  contract 
was  received  after  a  discussion  in  which  the 
admissibility  of  Beattie's  statements  was 
treated  as  depending  upon  the  fact  of  agency, 
and  its  allowance  thereafter  was  an  Implied 
finding  of  authority. 

[7]  It  was  not  error  to  permit  the  plaintiff 
to  testify  regarding  certain  work  done  else- 
where that  he  had  to  wait  until  the  Van 
Dyke  drive  went  by  the  mouth  of  the  Broull- 
lard  brook,  and  that  he  was  there  helping 
Van  Dyke  to  get  out  of  his  way.  An  affi- 
davit which  the  defendant  was  to  use  by 
agreement  tended  to  show  that  the  plain- 
tiff's failure  to  get  tbe  pulpwood  through  in 
high  water  was  not  because  of  the  insuffi- 
ciency of  the  dams,  but  because  he  neglected 
this  contract  to  work  for  another  party. 
The  plaintiff's  evidence  tended,  to  explain  a 
course  which  might  otherwise  have  operated 
to  tbe  prejudice  of  his  claim. 

[H]  The  defendant  moved  for  a  verdict  on 
the  ground  that  Parsons,  the  plaintiff's  first 
witness,  testified  on  direct  examination  that 
the  papers  marked  Exhibits  1  and  3  were 
the  only  contract  signed  by  the  plaintiff,  and 
that  the  plaintiff  was  bound  by  such  evi- 
dence, and  that  consequently  there  was  no 
available  evidence  tending  to  show  that  de- 
fendant ever  signed  a  contract  with  the 
plaintiff.  The  point  to  not  well  taken.  A 
party  is  not  concluded  by  the  testimony  of 
his  own  witness,  but  may  show  by  otber  wit- 
nesses that  the  fact  is  not  as  stated  by  the 
one  first  called.  Jennett  v.  Patten,  78  Vt  69, 
62  Atl.  33.  And,  if  we  give  this  branch  of 
the  motion  the  broader  scope  given  it  by  the 
court  below,  it  is  apparent  from  the  state- 
ment previously  made  that  there  was  evi- 
dence tending  to  establish  the  existence  of  a 
contract  signed  by  the  defendant. 

[0]  Another  ground  of  the  motion  for  a 
verdict  was  that  the  plaintiff  testified  that  his 
only  reason  for  abandoning  the  contract  was 
that  defendant  failed  to  perform  its  agree- 
ment respecting  the  repair  of  the  dams,  and 
that  there  was  no  evidence  tending  to  show 
that  defendant  failed  to  perform  in  that  re- 
spect We  have  noticed  no  place,  and  none 
has  been  brought  to*  our  attention,  where  the 
plaintiff  testified  as  stated  in  the  motion. 
There  may  not  be  any  place  where  the 
plaintiff  testified  in  terms  that  he  was  com- 
pelled to  abandon  the  job  by  the  defendant's 
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failure  to  pay  aa  agreed.  But  he  testified  to 
telling  Parsons  that  he  must  have  his  money 
every  15th,  and  that  if  he  did  not  have  it 
on  the  15th  he  should  have  to  quit;  that  he 
had  no  money  to  do  business  with.  There 
was  doubtless  evidence  of  the  plaintiff  which 
tended  to  show  a  waiver  of  strict  perform- 
ance in  this  respect,  but  none  which  sanction- 
ed such  delays  as  the  evidence  tended  to  es- 
tablish. It  appeared  that  one  Kugelman  ad- 
vanced $1,400  to  pay  plaintiff's  men,  and 
that  the  suit  was  brought  partly  for  his  bene- 
fit Among  the  exhibits  was  a  letter  of  the 
defendant  dated  April  29,  1910,  which  reads 
as  follows:  "Can't  you  wait  ten  days?  We 
have  some  money  coming  In  then  and  will 
clean  It  up." 

[II]  We  do  not  consider  it  necessary  to 
set  forth  in  detail  the  testimony  regarding 
the  dams.  There  was  ample  evidence  tend- 
ing to  show  that  the  dams,  aa  repaired  by 
defendant,  were  not  sufficient;  that  they 
broke  repeatedly  while  being  filled ;  and  that 
this  seriously  delayed  and  made  more  expen- 
sive the  work  of  the  plaintiff.  There  was 
nothing  in  the  motion  for  a  verdict,  or  in  the 
oral  discussion  upon  it,  that  fairly  directed 
the  attention  of  the  court  to  anything  fur- 
ther. But  the  defendant  argues  that  by  the 
terms  of  the  contract  it  was  to  "repair  the 
dams  as  now  existing,"  and  that  the  work 
was  "to  be  done  as  directed  by"  Its  agent; 
that  the  defendant  did  repair  the  dams  us 
they  existed  In  accordance  with  the  judg- 
ment of  its  agent;  and  that  this  relieves  it 
from  responsibility.  This  question  was  first 
distinctly  raised  by  two  exceptions  to  the 
charge,  in  which  the  court  said,  in  substance, 
that  the  contract  meant  that  the  defendant 
should  repair  the  dams  then  in  existence 
in  a  reasonably  careful  and  prudent  manner, 
having  in  view  existing  conditions  and  the 
use  to  be  made  of  the  dams.  We  think  the 
court's  view  of  the  matter,  as  embodied  in 
Its  charge,  was  sufficiently  favorable  to  the 
defendant,  and  that  the  motion  for  a  verdict, 
even  if  treated  as  raising  this  question,  was 
properly  overruled. 

[11]  The  defendant  excepted  to  the  court's 
refusal  to  charge  that  the  plaintiff  could  not 
recover  unless  he  established  the  fact  that 
there  was  a  written  contract  signed  by  the 
defendant  The  plaintiff  must  be  taken  to 
have  conceded  that  he  could  not  recover  on 
the  ground  that  the  parties  had  entered  into 
an  express  contract  unless  a  written  contract 
signed  by  the  defendant  was  shown;  but  he 
nowhere  confined  his  claim  of  recovery  to 
that  ground.  He  could  recover  under  the 
common  counts  on  the  ground  that  there  was 
an  express  contract  between  the  parties 
which  he  had  been  prevented  from  fully  per- 
forming by  a  failure  of  performance  on  the 
part  of  the  defendant  or  on  the  ground  that 
he  had  performed  labor  at  the  request  and 
for  the  benefit  of  the  defendant  where  no 
express  contract  existed. 

[12]  The  defendant  excepted  to  the  court's 


failure  to  charge  aa  follows:  "The  law  does 
not  imply  any  promise  on  the  part  of  the 
defendant  to  pay  for  services  that  were  of  no 
value  to  it  and  a  promise  to  pay  is  Implied 
only  so  far  as  the  services  were  of  benefit  or 
value  to  defendant  If  such  services  were 
worth  nothing  to  defendant  then  plaintiff 
can  recover  nothing."  The  court  Instructed 
the  Jury  that  if  the  plaintiff  was  entitled  to 
recover,  he  was  entitled  to  recover  what  his 
services  were  reasonably  worth,  and  proceed- 
ed'as  follows:  "It  is  said  on  the  part  of  the 
defendant  that  in  view  of  the  manner  in 
which  the  plaintiff  .performed  the  work,  and 
the  way  he  left  the  pulp  in  the  stream,  his 
services  were  of  no  practical  value.  This 
is  a  matter  wholly  for  you  to  consider.''  The 
question  raised  by  this  exception  must  be 
considered  with  reference  to  the  case  pre- 
sented by  the  evidence  and  the  instructions 
previously  given.  Early  In  its  charge  the 
court  said,  in  substance,  that  If  a  person 
performs  valuable  service  for  another  at  his 
request  or  by  his  permission  or  consent  *o 
given  as  to  amount  to  a  request  and  the 
parties  to  it  so  treat  It  the  law  Implies  a 
promise  to  pay  for  that  service  what  it  was 
fairly  and  reasonably  worth.  This  Instruc- 
tion was  applicable  to  the  case  as  It  would 
stand  with  the  written  contract  not  establish- 
ed. The  defendant  engaged  the  plaintiff 
for  this  work,  and  prepared  a  written  con- 
tract which  the  plaintiff  signed.  The  defend- 
ant failed  to  sign  it  but  did  not  Inform  the 
plaintiff  of  that  fact  The  plaintiff  went  on 
with  the  work  in  accordance  with  the  terms 
of  the  contract  as  prepared,  and  every  act 
of  the  defendant  in  connection  with  it  was 
calculated  to  lead  the  plaintiff  to  suppose 
that  he  was  proceeding  under  that  contract 
In  those  circumstances  the  defendant  can- 
not claim  the  benefit  of  the  rule  which  meas- 
ures the  value  of  the  plaintiff's  services  by 
the  benefit  which  the  defendant  receives. 

[13, 14]  The  defendant  requested  a  further 
instruction  that  if  the  defendant  had  suffer- 
ed any  damage  by  reason  of  the  manner  in 
which  the  plaintiff  performed  his  work,  it 
must  be  applied  to  reduce,  or,  If  sufficient 
entirely  extinguish,  any  damages  that  might 
otherwise  be  found  for  the  plaintiff.  The 
defendant  cites  in  support  of  this  request 
Patrick  v.  Putnam,  27  Vt  759.  There  the 
plaintiff  was  prevented  from  completing  a 
contract  by  sickness,  and  In  sustaining  a 
Judgment  for  the  defendant  the  court  said 
that  generally  one  who  is  allowed  to  recover 
for  part  performance  of  -an  entire  contract 
is  liable  to  have  the  amount  of  his  recovery 
reduced  by  the  amount  of  the  damages  sus- 
tained by  the  other  party,  "unless  hindered 
In  the  performance  of  his  contract  by  the 
other  party,  or  excused  by  such  party."  In 
taking  their  exception,  counsel  Indicated  the 
grounds  of  their  claim,  one  of  which  was  the 
failure  to  have  the  wood  at  the  mill  when 
needed.  But,  if  the  plaintiff  was  prevented 
from  delivering  the  wood  at  the  mill  by  the 
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nonperformance  of  a  contract  obligation  rest- 
ing on  the  defendant,  the  loss  which  the  de- 
fendant sustained  in  this  respect  was  not  an 
element  of  damage  which  it  was  entitled  to 
nave  applied  in  reduction  of  the  plaintiffs 
claim.  The  further  ground  indicated  was  the 
Increased  difficulty  of  getting  the  wood  be- 
cause of  the  manner  in  which  it  was  deliver- 
ed at  the  stream.  If  the  written  agreement 
-was  established,  this  work  was  being  done 
under  an  entire  contract  by  which  the  plain- 
tiff was  to  deliver  the  wood  at  the  mill  In 
Fitzdale,  and  he  had  a  right  to  proceed  with 
the  work  in  any  manner  which  did  not  in- 
jure the  stock,  assuming  that  his  performance 
of  the  contract  would  not  be  prevented  by 
any  act  or  default  of  the  defendant.  The 
court  bo  charged  in  effect,  and  no  exception 
was  taken  to  the  instruction. 

The  defendant  excepted  to  what  the  court 
said  about  the  plaintiff's  right  to  recover  for 
materials  furnished  and  delivered,  saying 
there  was  no  evidence  which  warranted  the 
submission  of  such  a  claim.  The  statement 
complained  of  was  contained  in  a  recital  of 
the  common  counts  which  the  court  made  in 
opening  Its  charge,  evidently  by  way  of  in- 
dicating the  nature  of  the  action,  and  there 
was  nothing  in  the  body  of  the  charge  which 
could  have  given  It  any  further  effect  in  the 
minds  of  the  jury.  Defendant  excepted  to 
the  court's  reference  to  a  farm  contract  by 
way  of  illustration.  The  basis  of  its  objec- 
tion is  that  the  plaintiff  was  insisting  upon 
the  existence  of  a  written  contract,  and  that 
no  ground  of  recovery  other  than  that  should 
have  been  recognized.  Our  conclusion  to  the 
contrary  has  already  been  stated.  It  is  ob- 
jected, further,  in  support  of  this  exception 
that  there  was  no  evidence  tending  to  show 
that  the  failure  to  pay  the  monthly  install- 
ments seasonably  was  a  cause  of  the  aban- 
donment of  the  contract.  Evidence  which 
we  consider  to  have  that  tendency  has  been 
pointed  out 

[IS]  Connected  with  the  point  just  dispos- 
ed of  is  the  further  exception  to  an  instruc- 
tion which  permitted  a  recovery  on  the 
ground  of  a  failure  to  comply  with  the  terms 
of  payment  in  disregard  of  the  plaintiff's 
own  testimony  that  his  only  reason  for  leav- 
ing the  work  was  that  the  dam  was  "no 
good."  We  think  the  testimony  referred  to 
is  not  fairly  subject  to  defendant's  construc- 
tion. The  plaintiff  said  the  difficulty  in 
driving  the  pulpwood  was  that  the  dam  was 
"no  good,"  and  that  If  the  dam  had  been 
good  all  the  wood  would  have  been  down  to 
Fitzdale  in  16  or  16  days.  This  was  no 
more  than  saying  that  good,  dams  might 
have  prevented  the  conditions  which  made 
the  delays  in  payment  fatal. 

[II]  Defendant  excepted  to  tbe  court's  ref- 
erence to  a  conversation  between  Parsons 
and  the  plaintiff  regarding  prices  as  evi- 
dence tending  to  show  that  the  hauling  was 
worth  $2  a  cord,  when  the  price  assigned  to 
that  part  of  the  work  In  the  contract  was 
26  cents  less,  on  the  ground  that  tbe  conver- 


sation occurred  before  the  contract  was 
written  out  The  evidence  came  into  the 
case  without  objection,  and  it  was  not  error 
for  the  court  to  make  use  of  it  State  v. 
Jackson,  79  Vt  604,  611,  65  Atl.  667,  8  L. 
R.  A.  (N.   S.)   1246. 

[17-11]  The  remaining  exceptions  are  to 
the  overruling  of  a  motion  in  arrest  of  judg- 
ment The  substance  of  the  motion  is  that 
the  declaration  contains  inconsistent  and  re- 
pugnant causes  of  action.  A  motion  in  ar- 
rest reaches  only  defects  apparent  of  rec- 
ord. Trow  v.  Thomas,  70  Vt  680,  41  Atl. 
662.  The  specifications  are  not  a  part  of 
the  record  for  the  purposes  of  pleading.  Al- 
exander v.  School  District,  62  Vt  273,  19 
Atl.  995.  The  face  of  the  declaration  dis- 
closes no  misjoinder  of  actions.  A  special 
count  In  assumpsit  may  be  joined  with  the 
common  counts.  4  Cyc.  345;  Garland  v. 
Western  Union  Tel.  Co.,  118  Mich.  369,  76 
N.  W.  762,  43  L.  R.  A.  280,  74  Am.  St  Rep. 
394.  The  defendant  relies  upon  matters 
which  appeared  on  the  trial  as  shown  by  the 
transcript  but  a  motion  in  arrest  cannot 
be  thus  sustained.  Walker  v.  Sargeant,  11 
Vt  327;  Morgan  v.  Hendrlck,  80  Vt  284, 
67  AO.  702. 

Judgment  affirmed. 

Motion  for  Kehearlng. 

After  the  delivery  of  the  above  opinion, 
but  at  the  same  term,  the  defendant  moved 
for  a  rehearing,  and  entry  of  judgment  was 
thereupon  stayed  and  the  case  entered  with 
the  court,  and  now  in  vacation  counsel  sub- 
mit a  brief  in  support  of  the  motion. 

[21,22]  In  disposing  of  the  defendant's 
claim  that  the  court  below  erred  in  dismiss- 
ing its  demurrer,  two  points  were  covered. 
Defendant's  brief  contained  the  following 
additional  point:  "Aside  from  the  matter  of 
specifications,  the  docket  entries  and  flies 
*  *  *  show  that  on  no  other  ground  could 
it  be  held  that  defendant's  demurrer  was 
filed  out  of  time."  The  defendant  now  sug- 
gests that  the  court  failed  to  apprehend  and 
consider  its  claim  orally  made  under  this 
point;  that  its  demurrer  was  seasonably 
filed  because  filed  Immediately  after  the 
court  had  allowed  an  amendment  to  the 
declaration  which,  upon  the  filing  of  the  de- 
murrer, it  permitted  to  be  withdrawn.  The 
exceptions  state  that  the  defendant  claimed 
that  the  paper  filed  was  not  a  specification 
within  the  rule,  and  that  consequently  Its 
demurrer  was  not  filed  out  of  time.  This 
implies  that  no  other  objection  to  the  dis- 
missal of  the  demurrer  was  made,  and  it 
will  not  be  necessary  to  consider  the  point 
now  urged,  for  we  could  not  properly  hold 
that  the  dismissal  was  error  on  a  ground 
not  covered  by  the  objection  made. 

The  defendant  insists  that  the  court  erred 
in  its  conclusion  that  there  was  evidence 
tending  to  show  an  authority  in  Beattle 
which  gave  admissibility  to  his  declaration 
made  in  connection  with  the  delivery  of  the 
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writing  as  testified  to  by  Bovllle.  But,  after 
giving  careful  consideration  to  counsel's  anal- 
ysis of  the  argument  and  the  authorities 
cited,  we  think  our  conclusion  was  Justified 
by  tiie  evidence,  and  leave  the  matter  as 
presented  In  the  original  opinion. 

[23]  The  point  Is  made  that  there  Is  no 
basis  for  assuming  an  implied  finding  of 
Beattle's  agency  by  the  trial  court,  because 
that  court  has  expressly  referred  the  scope 
and  extent  of  Beattle's  authority  to  the  de- 
cision of  this  court  But  the  only  question 
presented  by  the  exceptions,  upon  a  fair 
construction  of  its  language,  Is  whether  there 
was  any  evidence  tending  to  show  such  an 
agency  as  Justified  the  admission  of  the  dec- 
larations. It  is  claimed,  further,  that  the 
discussion  regarding  the  admissibility  of  this 
evidence  was  limited  to  the  claim  of  plain- 
tiff's counsel  that  the  contract  Itself  made 
Beattle  the  defendant's  agent.  It  Is  true 
that  plaintiff's  counsel  repeatedly  assumed 
that  Beattle's  agency  was  shown  by  the  in- 
sertion of  his  name  in  the  contract  prepared, 
but  a  remark  made  by  the  court'  during  the 
discussion  indicates  plainly  enough  that  it 
did  not  accept  this  view.  Evidence  was 
offered  and  admitted  which  legitimately  tend- 
ed to  establish  the  required  agency,  and 
there  Is  nothing  to  show  that  the  court  bas- 
ed Its  admission  of  the  declaration  upon 
anything  else. 

It  Is  claimed  that  the  court  erred  In  Its 
holding  regarding  the  duty  which  the  con- 
tract Imposed  upon  the  defendant  respect- 
ing the  dams.  The  defendant  relies  upon 
Vanderwerker  v.  Vermont  Central  R.  R.  Co., 
27  Vt  130,  which  was  a  suit  to  recover  for 
work  done  in  the  construction  of  defend- 
ant's road  under  a  contract  which  provided 
that  the  defendant's  engineer  should  be  the 
sole  Judge  of  the  quality  and  quantity  of  the 
work,  and  that  from  his  decision  there  should 
be  no  appeal.  The  defendant  also  relies -up- 
on a  line  of  our  cases  In  which  the  agree- 
ment was  to  furnish  articles  to  the  satis- 
faction of  the  purchaser.  A  provision  that 
the  thing  contracted  for  shall  be  to  the  sat- 
isfaction of  the  purchaser  or  other  recipient 
Is  but  an  enlargement  of  the  obligation  as- 
sumed. A  provision  that  the  performance 
of  a  stipulation  shall  be  to  the  satisfaction 
of  the  party  who  is  to  perform  it,  or  of  his 
servant  who' Is  to  do  the  work,  is  destruc- 
tive of,  or  at  least  a  limitation  upon,  the 
obligation  otherwise  assumed.  If  this  doc- 
trine of  satisfactory  performance  is  to  be  ex- 
tended to  cases  of  the  latter  class,  it  certain- 
ly is  not  too  much  to  say  that  its  application 
should  be  confined  to  cases  where  the  inten- 
tion of  the  parties  is  evidenced  by  a  plain 
and  definite  provision.  Here  the  defendant 
engages  the  plaintiff  to  do  certain  work,  and 
agrees  to  provide  certain  facilities  essential 
to  the  work.  The  clause  In  question  reads: 
"All  of  which  is  to  be  done  as  directed  by 


the  agent  of  the  party  of  the  second  part" 
We  considered,  and  stiu  think,  that  this  lan- 
guage is  not  sufficiently  explicit  to  subject 
the  contractual  rights  of  the  plaintiff  to  any 
curtailment  by  the  action  of  defendant's 
agent 

[24]  The  defendant  suggests  that  the  court 
overlooked  its  claim  that  the  plaintiff's  mo- 
tion for  the  filing  of  the  contract  "whereon 
his  cause  of  action  is  based"  was  a  Judicial 
admission  that  his  cause  of  action  was  bas- 
ed on  an -express  contract  This  claim  was 
not  specifically  mentioned  because  it  seemed 
to  be  adequately  met  by  the  view  taken  re- 
garding the  bases  of  recovery.  But  an  In- 
dependent answer  can  be  given.  The  paper 
containing  this  expression  was  not  submit- 
ted during  or  for  the  purposes  of  the  trial, 
but  to  secure  the  possession  and  inspection 
of  the  writing  in  preparation  for  the  trial. 

[21]  No  separate  treatment  was  given  to 
the  point  in  which  counsel  barely  suggested 
the  comprehensive  effect  of  an  exception  to 
the  judgment  The  defendant  now  contends 
that  an  exception  to  the  Judgment  raises 
every  question  necessary  to  be  decided  in  or- 
der to  render  a  valid  Judgment;  that  the 
specifications,  if  not  a  part  of  the  record  for 
the  purposes  of  a  motion  in  arrest  may  be 
looked  Into  in  considering  an  exception  to 
the  judgment;  and  that  it  thus  appears  that 
this  declaration  sets  up  two  distinct  and 
repugnant  causes  of  action,  on  which  no 
valid  single  Judgment  can  be  rendered.  The 
defendant  seeks  by  this  argument  to  place 
itself  In  the  position  it  would  have  occupied 
if  there  had  been  an  overruled  demurrer  to 
the  declaration.  But  a  defendant  cannot  be 
permitted  to  go  to  trial,  without  having  de- 
murred to  the  declaration,  and  defeat  the 
result  of  the  trial  for  any  defect  of  the  dec- 
laration not  sufficient  to  sustain  a  motion  in 
arrest  Hosklnson  v.  Central  Vt  R.  R.  Co., 
66  Vt.  618,  30  Atl.  24. 

Motion  for  rehearing  denied,  and  judgment 
entered  for  the  plaintiff. 

WATSON,  and  POWERS,  J  J.,  dissent 


HAYES  v.  WELLING  et  aL 

(Supreme  Court  of  Rhode  Island.    Jan.  ft, 
1913.) 

1.  Executors  and  Administrators  d  471*)— 
Necessity  op  Inventory  and  Appraise- 
ment— Statutes. 

Gen.  Laws  1009,  c  813,  {  X,  provides  that, 
with  certain  exceptions,  an  executor  shall  within 
30  days  after  appointment,  or  within  the  time 
allowed  by  the  probate  court  return  under  oath 
an  inventory  ,of  the  effects  of  deceased  which 
have  crane  to  his  knowledge,  with  an  appraise- 
ment thereof,  and  section  2  provides  for  a  sworn 
appraisement  by  three  disinterested  persons, 
chapter  319,  f  2,  provides  that  such  accounts 
shall  charge  the  executor  with  the  amount  of  the 
inventory,  or  the  amount  of  the  balance  of  the 
last  account  rendered,  and  with  income,  etc, 
chapter  320,  |  1,  requires  an  executor  to  give 
bond  with  sureties  conditioned  to  return  an  in- 
ventory of  all  the  testator's  personal  property. 
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and  chapter  311,  I  8,  provides  that  no  probate 
decree  shall  be  held  invalid  for  want  of  proper 
form,  or  want  of  jurisdiction  appearing  upon 
the  record,  if  the  court  had  jurisdiction  of  the 
subject-matter.  Held,  that  the  filing  of  an  in- 
ventory as  preliminary  to  an  accounting  was 
not  a  mere  matter  of  form  which  could  be  dis- 
pensed with  in  the  discretion  of  the  court,  upon 
information  which  the  inventory  would  give,  but 
that  the  filing  of  an  inventory  and  appraisement 
-was  necessary  for  the  accounting  required  in  the 
probate  court 

[EM.  Note. — For  other  cases,  see  Executors 
and  Administra.ora,  Cent  Dig.  g|  2018-2024; 
Dec.  Dig.  8  471.  •] 

2.  Kxkcutobs  AND  Adionistbators  ■(§  513*)— 
In  ventoby — Effect. 

The  acceptance  and  recording  of  an  inven- 
tory is  not  a  judgment,  so  as  to  conclude  the 
correction  of  a  mistake  therein,  and  the  effect 
of  (Sen.  Laws  1909,  c.  319,  i  8,  providing  that 
an  executor's  account  shall  charge  him  with  all 
property  received  by  him  although  not  inven- 
toried, Is  simply  that  the  parties  to  a  probate 
accounting  are  not  so  concluded  by  the  inven- 
tory and  appraisement  as  to  prevent  a  full  and 
fair  accounting  ultimately. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  ff  2267-2291; 
Dec  Dig.  I  513.  •] 

3.  Executors  and  Administrators  (|  510*) 
— Action  Against— Appeals— Scope  ot  Re- 
view. 

Where  the  court  on  appeal  from  a  decree 
allowing  an  executor's  account  has  sustained  the 
first  exception  thereto,  and  determined  that  its 
allowance  was  error  requiring  a  remission  to  the 
superior  court  with  direction  to  reverse,  it  can- 
not proceed  to  decide  questions  raised  by  the 
other  exceptions,  since  that  would  be  an  attempt 
to  decide  by  way  of  anticipation  questions  which 
might  or  might  not  arise  on  a  proper  account- 
ing. 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  H  2235-2256; 
Dec  Dig.  |  510.*] 

Exceptions  from  Superior  Court,  Washing- 
ton County;  Wlllard  B.  Tanner,  Presiding 
Justice. 

Probate  proceeding  by  Emily  Welling  Hayes 
against  W.  Brenton  Welling  and  others,  ex- 
ecutors. Judgment  for  defendants  allowing 
their  account,  and  complainant  excepts.  Ex- 
ception sustained  and  case  remitted  to  su- 
perior court,  with  direction  to  reverse  the 
decree  allowing  the  account  to  the  end  that 
proper  proceedings  as  to  an  accounting  might 
be  had. 

Mumford,  Huddy  &  Emerson,  of  Provi- 
dence (Charles  C.  Mumford,  of  Providence, 
and  J.  Noble  Hayes,  of  New  York  City,  of 
counsel),  for  appellant.  Green,  Hinckley  & 
Allen,  of  Prjovidence  (Theodore  Francis  Green 
and  Frederick  W.  Tillinghast,  both  of  Provi- 
dence, of  counsel),  for  appellees. 

PABKHURST,  J.  This  proceeding  is  a 
probate  appeal  from  the  decree  of  the  town 
council  of  the  town  of  North  Kingstown, 
sitting  as  a  court  of  probate,  said  decree  dat- 
ed March  14,  1910,  allowing  a  so-called 
"amended  preliminary  account"  of  the  appel- 
lees as  executors  under  the  will  of  Katharine 
C  Welling,  late  of  said  North  Kingstown, 
deceased. 


These  executors,  having  been  duly  appoint- 
ed and  qualified  pursuant  to  the  terms  of 
said  will,  without  having  returned  the  in- 
ventory and  appraisal  of  personal  estate  as 
required  by  Gen.  Laws  R.  I.  (1909)  c.  313,  || 
1  and  2,  on  the  12th  day  of  February,  1910, 
filed  an  account,  in  which  they  charged  them- 
selves with  various  Items  of  personal  estate 
at  valuations  estimated  by  themselves,  and 
some  of  them  necessarily  Involving  numerous 
articles  in  lump  and  without  any  attempt  at 
any  inventory  or  statement  showing  how 
such  valuations  are  made  out  The  total 
amount  with  which  these  executors  ..thus 
charge  themselves  is  $645,540.28.  At  the 
hearing  before  the  court  of  probate  counsel 
for  the  appellant  formally  reserved  the  point 
as  to  the  requirement  of  an  inventory.  The 
account  as  presented  by  the  executors,  with- 
out inventory  or  appraisal,  was,  after  hear- 
ing, allowed  by  the  town  council  sitting  as 
a  court  of  probate,  by  decree  dated  March 
14,  1910;  and  from  this  decree  the  appellant 
in  due  time  took  and  perfected  her  appeal, 
and  the  same  was  heard  before  a  justice  of 
the  superior  court  sitting  without  a  jury, 
and  said  justice  on  December  20,  1911,  an- 
nounced his  decision  allowing  the  account  as 
presented,  and  the  appellant  duly  noted' her 
exception  to  said  decision,  and  has  duly 
prosecuted  her  bill  of  exceptions  to  this 
court,  and  the  case  is  now  before  this  court 
upon  said  bill  of  exceptions.  Among  the 
reasons  of  appeal,  filed  by  the  appellant  upon 
her  appeal  from  said  decree  of  the  probate 
court  Is  the  following:  "(b)  That  said  order 
and  decree  Is  erroneous,  in  this:  that  said 
account  is  not  a  proper  account  to  be  allowed 
by  said  probate  court  because  said  execu- 
tors have  not  charged  themselves  either  with 
the  amount  of  the  inventory  of  said  estate, 
or  with  the  amount  of  the  balance  of  the 
last  account  rendered  by  them."  Upon  mo- 
tion of  the  appellees  in  the  superior  court, 
and  after  hearing  thereon  by  a  justice  of 
said  court,  this  reason  of  appeal  was  stricken 
out  on  the  ground,  substantially  as  set  forth 
in  his  rescript  by  the  justice,  that  the  pro- 
visions of  the  statute  (Gen.  Laws  1909,  c. 
319,  |  2)  to  be  hereafter  quoted,  requiring 
executors  to  charge  themselves  with  the 
amount  of  the  inventory,  etc,  is  directory, 
rather  than  mandatory;  and  holding,  in  sub- 
stance, that  as  the  executors,  in  lieu  of  an 
Inventory,  filed  a  statement  or  schedule  of 
the  assets  of  the  estate,  supported  by  oath 
of  the  executors,  although  it  lacks  the  ap- 
praisement and  oath  of  the  appraisers,  it 
served  the  same  purpose  as  a  technical  ap- 
praisement The  appellant  duly  excepted  to 
this  ruling  of  the  justice,  and  this  exception 
appears  as  the  first  exception  set  forth  in 
the  bill. 

[1]  In  considering  the  question  thus  raised 
as  to  the  necessity  of  returning  an  Inventory 
and  appraisal  as  a  preliminary  to  the  settle- 
ment of  an   account,   the  court  below   and 
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counsel  for  the  appellees  seem  to  have  Ignor- 
ed certain  plain  provisions  of  the  statutes. 
Gen.  Laws  1909  provide  as  follows: 

Chapter  313:    "Inventory  and  Appraisal." 

"Section  1.  Every  administrator  except 
the  husband  as  administrator  of  the  per- 
sonal estate  of  his  wife,  and  every  executor, 
unless  he  has  given  bond  to  pay  the  funeral 
charges,  debts,  and  legacies  of  the  testator, 
shall,  within  thirty  days  after  his  appoint- 
ment or  such  longer  period  as  may  be  allowed 
by  the  probate  court,  return  to  the  probate 
court,  under  oath,  a  true  Inventory  of  all 
the  goods,  chattels,  rights,  and  credits  of  the 
deceased  which  have  come  to  the  knowledge 
of  such  administrator  or  executor,  with  an 
appraisement  thereof. 

"Sec.  2.  The  property  comprised  in  the  In- 
ventory shall  be  appraised  by  three  suitable 
disinterested  persons  appointed  by  the  court 
The  appraisers  shall  be  sworn  to  the  faith- 
ful discharge  of  their  trust." 

Chapter  319: 

"Sec  2.  Accounts  rendered  by  an  executor 
or  administrator  to  the  probate  court  shall 
be  for  a  period  stated  therein,  and  shall 
charge  the  executor  or  administrator  with 
the  amount  of  the  Inventory,  or  instead  there- 
of, the  amount  of  the  balance  of  the  last  ac- 
count rendered,  as  the  case  may  be,  and  all 
income,  and  all  gains  from  the  sale  of  the 
personal  property  and  all  other  property  re- 
ceived by  him,  although  not  Inventoried,  and 
all  rents  and  proceeds  of  sale  of  real  estate 
received  by  the  executor  or  administrator; 
said  account  shall  credit  all  charges,  losses, 
and  payments,  including  legacies  and  dis- 
tributions and  specific  personal  property  de- 
livered, and  shall  also  show  the  Investments 
of  the  balance  of  such  account,  if  any,  and 
changes  of  investment." 

By  chapter  320,  f  1,  an  executor  Is  required 
to  give  a  bond  with  sureties  conditioned: 
"First  To  make  and  return  to  the  probate 
court  as  by  law  required  a  true  inventory 
of  all  the  testator's  personal  property  which, 
at  the  time  of  making  such  Inventory,  shall 
have  come  to  his  possession  or  knowledge." 

Counsel  for  the  appellees  appear  to  claim, 
and  to  have  argued  to  the  justice  of  the  supe- 
rior court  who  struck  out  the  above  reason 
of  appeal,  that  inasmuch  as  the  probate 
court  had  undoubted  jurisdiction  of  the  sub- 
ject-matter of  the  settlement  of  executors' 
accounts,  It  could,  if  it  saw  fit  accept  the 
executors'  statement  of  the  assets  of  the  es- 
tate as  set  forth  In  this  account  without  any 
inventory  or  appraisal,  and  that  having 
done  so  and  allowed  the  account  as  pre- 
sented. It  appears  to  have  considered  that 
the  schedule  of  assets  filed  as  a  part  of  the 
account  "contained  all  of  the  Information 
which  an  Inventory  could  furnish."  And 
the  justice  of  the  superior  court  cites  in  his 
consideration  of  this  matter,  as  do  also  the 
appellees'  counsel,  Gen.  Laws  1909,  c.  311, 
|  8,  which  provides  as  follows:  "Sec.  8.  No 
order  or.  decree  of  a  probate  court  which 


may  be  appealed  from,  or  in  any  collateral 
proceeding  when  the  same  shall  not  have 
been  appealed  from,  shall  be  deemed  to  be 
Invalid,  or  be  quashed,  for  want  of  proper 
form,  or  for  want  of  jurisdiction  appearing 
upon  the  record,  if  the  probate  court  bad 
jurisdiction  of  the  subject-matter  of  such 
order  or  decree.  *  •  * "  It  would  appear 
from  this  that  the  justice  of  the  superior 
court,  as  well  as  counsel  for  the  appellees, 
contend  that  the  filing  of  an  inventory  and 
appraisement  as  a  preliminary  to  the  ac- 
counting by  administrators  and  executors,  is 
a  mere  matter  of  form,  and  may  be  dis- 
pensed with  by  the  probate  court  and  by  the 
appellate  court  of  probate  if  In  their  dis- 
cretion they  see  fit  This  court  is  unable 
to  agree  with  this  contention.  In  view  of 
the  plain  provisions  of  the  statutes  above 
quoted,  we  think  it  is  the  duty  of  the  execu- 
tor or  administrator  to  obey  the  law,  and 
of  the  probate  court  to  enforce  it  particular- 
ly in  view  of  the  provision  that  the  very 
first  condition  of  the  probate  bond  la  "to 
make  and  return  as  by  law  required  a  true 
inventory,"  etc.  It  is  futile  to  say  that  the 
executor  may  in  some  other  way  "give  all 
the  information  which  an  inventory  could 
furnish,"  or  that  the  court  can  find  out  in 
some  other  way  all  that  it  requires  to  know. 
The  statutes  have  pointed  out  the  way  in 
which  the  necessary  Information  shall  be 
furnished  as  the  basis  of  the  accounting; 
and  no  court  in  the  state  has  the  power 
or  authority  to  dispense  with  this  way  and 
accept  some  other  way,  acting  on  its  own 
belief,  or  on  the  suggestion  of  counsel  or 
parties,  that  "it  is  just  as  good." 

In  the  case  of  Potter  v.  McAlplne,  3  Dem. 
Sur.  (N.  X.)  108,  at  pages  127,  128,  in  speak- 
ing of  the  illegality  of  a  provision  of  a  will 
exonerating  the  executors  from  filing  any 
inventory,  the  surrogate  well  says:  "An  ex- 
ecutor Is  required  by  law  within  a  reason- 
able time  after  qualifying,  with  the  aid  of 
appraisers,  to  make  a  true  and  perfect  in- 
ventory of  all  the  goods,  chattels  and  credits 
of  his  testator  (2  R.  S.  82,  f  2).  This  in- 
ventory shall  be  filed  with  the  surrogate 
within  three  months'  after  the  issue  of  let- 
ters. If  this  Is  not  done,  he  may  be  com- 
pelled, on  the  application  of  a  creditor,  or 
person  Interested  in  the  estate,  to  perform 
such  duty ;  and  in  case  of  default  he  may 
be  committed  to  Jail.  Code  Civ.  Proc  H  2715* 
2716.  In  actions  and  special  proceedings, 
the  inventory  is  presumptive  evidence  of  the 
amount  and  value  of  the  estate  both  for 
and  against  the  executor.  It  would  often  be 
extremely  difficult  if  not  impossible,  to  prove 
what  property  came  Into  the  possession  of 
an  executor  if  he  were  excused  from  mak- 
ing and  returning  an  inventory  thereof.  If 
the  executor  converts  to  his  own  use,  makes 
away  with  or  fraudulently  withholds  any  of 
the  money  or  property  of  the  estate,  he  i* 
guilty  of  embezzlement  L.  1877,  c  208.  If 
a  testator  can  dispense  with  the  making  of 
an  Inventory  by  will,  many  of  the  safeguard* 
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thus  thrown  around  the  estate  which  comes 
to  the  hands  of  the  executor  would  be  thrown 
down,  and  fraud  and  misappropriation  of 
the  trust  property  would  be  rendered  much 
easier  and  less  liable  to  detection  than  at 
present.  It  Is  against  public  policy  to  per- 
mit such  interference  with  the  forms  of  pro- 
cedure established  by  law,  or  to  remove  the 
barriers  designed  to  protect  estates  from 
misappropriation.  The  safety,  preservation, 
and  honest  distribution  of  decedent's  estate 
require  that  provisions  like  the  one  in  ques- 
tion should  be  declared  invalid  and  of  no 
effect." 

In  the  case  of  In  re  Jones,  1  Redf.  Sur. 
(N.  T.)  263,  at  page  265,  the  surrogate  says: 
"The  inventory  Is  the  basis  of  the  accounting. 
How  can  the  surrogate  make  allowances  for 
property  lost  and  for  decrease,  as  he  is  au- 
thorized to  do  by  sections  56  and  57  of  said 
article,  except  on  reference  to  the  inventory 
which  the  executor  is  required  to  file?"    See, 
also,  as  to  the  necessity  of  filing  the  inven- 
tory and  appraisal  as  provided  by  law,  Est. 
of  Selna  (Cal.  Prob.)  Myr.  Prob.  233 ;  Hutch- 
inson'B  Appeal,  34  Conn.  300 ;  Est.  of  Squire, 
11  Phila.  (Pa.)  110,  111.    See,  also,  Sttllman 
y.  Moore,  28  R.  I.  548,  554,  68  AtL  726,  728, 
where  this  court  said  of  a  probate  account 
allowed  by  decree  of  a  probate  court  from 
which  an  appeal  was  taken:    "The  original 
account  was  not  a  proper  account,  in  that 
it  did  not  charge  the  administrator  with  the 
amount  of  the  Inventory  and  the  gain  there- 
on, did  not  credit  him  with  the  loss  on  the 
same,  and  did  not  show  the  Investment  of  the 
balance  of  the  account  as  required  by  law." 
In  that  case  it  was  directed,  owing  to  the 
informalities  and  irregularities  of  the  pro- 
ceedings both  in  the  probate  court  and  in  the 
superior  court,  that  the  decree  of  the  superior 
court  be  vacated,  that  the  superior  court  re- 
verse the  decree  of  the  probate  court  ap- 
pealed from  to  the  end  that  an  account  in 
proper  form  might  be  newly  filed  in  the  pro- 
bate court  and  proceedings  be  taken  there- 
upon according  to  law.    We  think  this  latter 
case  Is  a  plain  recognition  of  the  essential 
requirements  of  the  laws  above  cited  as  to 
the  filing  of  inventory  and  appraisement  as 
a  foundation  for  the  accounting  required  to 
be  bad  in  probate  courts. 

[2]  None  of  the  cases  cited  by  the  appel- 
lees In  support  of  their  contentions  upon  this 
point  in  any  way  disturb  our  conclusion.  It 
is  true  that  the  acceptance  and  recording  of 
an  Inventory  by  a  probate  court  Is  held  not 
to  be  a  judgment  so  as  to  conclude  the  ad- 
ministrator from  correcting  a  mistake  there- 
in, as  was  held  in  McGInlty  v.  McGinlty,  19 
K.  I.  510,  34  Atl.  1114,  but  that  is  not  to  say 
that  it  Is  a  mere  matter  of  form  which  may 
be  dispensed  with  at  the  discretion  of  the 
probate  court,  or  of  the  superior  court  Nor 
does  the  provision  of  the  statute  above  quot- 
ed that  tiie  executor  or  administrator  shall 
be  charged  with  "all  the  property  received 
by  bun  although  not  inventoried''  in  any 
way  modify  the  plain  and  explicit  require- 


ment of  the  statute.  The  effect  of  the  Mc- 
Ginlty Case,  as  well  as  of  the  last-cited  pro- 
vision of  the  statute,  Is  simply  to  show  that 
the  parties  to  a  probate  accounting  are  not 
to  be  so  concluded  by  the  Inventory  and  ap- 
praisement as  to  prevent  a  full  and  fair  ac- 
counting ultimately  of  all  property  for  which 
the  executor  or  administrator  ought  to  be 
properly  accountable.  And  this  is  the  pur- 
port of  the  other  authorities  cited  on  behalf 
of  the  appellees  upon  this  point 

Several  other  points  of  interest  to  the  par- 
ties are  raised  by  the  other  exceptions  In 
this  proceeding;  but  as  this  court  is  of  the 
opinion  that  the  account  should  not  have 
been  allowed  by  the  probate  court  by  reason 
of  the  failure  of  the  accountants  to  obey  the 
law  with  regard  to  an  Inventory  and  apprais- 
al, and  that  the  Justice  of  the  superior  court 
was  In  error  In  striking  out  that  one  of  the 
reasons  of  appeal  which  raised  this  question, 
and  that  the  superior  court  should  on  the 
contrary  have  permitted  that  reason  to  stand 
and  should  have  reversed  the  decree  of  the 
probate  court  upon  that  ground,  and  inas- 
much as  the  whole  accounting  must  fall  for 
the  reasons  above  stated,  It  becomes  futile 
for  this  court  to  consider  the  other  excep- 
tions. We  do  not  know  of  any  way  in  which, 
if  we  should  proceed  to  consider  these  other 
questions,  we  could  so  frame  a  decree  as  to 
make  a  decision  of  them  effectual,  in  view  of 
the  decision  that,  under  our  view  of  the  law, 
there  is  no  legal  accounting  by  the  account- 
ant appellees.  Nor  is  it  certain  that  the 
questions  or  all  of  them  involved  In  these 
other  exceptions  will  necessarily  arise  again 
upon  an  account  properly  taken  hereafter. 
The  principal  question  raised  as  to  whether 
the  appellant  is  Indebted  to  the  estate  for 
various  sums  of  money  loaned  to  her  by  her 
mother,  or  whether  these  sums  of  money 
were  given  to  her  by  way  of  advancement 
and  whether  the  subsequent  execution  of  her 
mother's  will  without  mention  of  such  ad- 
vancement released  the  appellant  from  any 
liability  to  have  them  taken  out  of  her  share 
of  the  estate,  may  conceivably  be  raised  and 
settled  In  other  proceedings  between  the  par- 
ties, or  may  be  eliminated  by  action  of  the 
parties  themselves. 

[3]  At  any  rate,  we  are  convinced  that  we 
cannot  now  proceed  to  decide  the  other  ques- 
tions Involved  In  the  other  exceptions,  if  for 
no  other  reasons,  because  it  would  be  to  at- 
tempt to  decide  by  way  of  anticipation  ques- 
tions which  may  or  may  not  arise  upon  a 
proper  and  lawful  accounting  by  the  ex. 
ecu  tors. 

The  appellant's  first  exception  is  sustained. 
The  case  is  remitted  to  the  superior  court  for 
the  county  of  Washington,  with  direction  to 
enter  its  decree  reversing  the  decree  of  the 
probate  court  of  the  town  of  North  Kings- 
town entered  on  the  14th  day  of  March,  1910, 
allowing  the  so-called  "amended  preliminary 
account"  of  William  Brenton  Welling  and 
Richard  Ward  Greene  Welling,  executors  un- 
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der  the  will  of  Katharine  O.  Welling,  to  the 
end  that  proper  proceedings  may  be  taken  In 
the  probate  court  of  North  Kingstown  by 
said  executors,  with  regard  to  their  account- 
ing In  said  court,  according  to  law. 


SWATNE  v.  CONNECTICUT  CO. 

(Supreme  Court  of  Errors  of  Connecticut 

Jan.  16,  1913.) 

1.  Trial  (|  139*)— Directed  Verdict— Pow- 
er of  Court. 

The  court  mar  direct  a  verdict,  where  the 
jury,  as  reasonable  men,  Informed  as  to  the 
law  governing  the  facts  in  issue,  could  not 
reach  any  other  conclusion  than  that  embodied 
in  the  verdict  directed. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  ||  332,  338,  838-341,  366;  Dec.  Dig.  | 
139.*) 

2.  Street  Railroads  (|  99*)— Collisions— 
Contributory  Negligence. 

Where  a  driver  aware  of  the  approach  of 
a  car  several  hundred  feet  away  did  not  turn 
away  from  the  track  until  the  car  was  about 
60  feet  away,  when  he  attempted  to  turn,  and 
in  so  doing  his  wagon  slued,  which  brought  it 
on  the  track,  and  the  rear  of  It  was  struck 
by  the  car,  the  driver  was  guilty  of  contribu- 
tory negligence  as  a  matter  of  law;  the  street 
being  straight  with  nothing  to  obstruct  the 
view. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  ||  112-116;  Dec.  Dig.  {  99.*] 

3.  Street  Railroads  ({  112*)— Collisions— 
Burden  of  Proof. 

A  traveler  suing  for  injuries  In  a  collision 
with  a  street  car  has  the  burden  of  proving 
the  negligence  of  the  street  railroad  company 
and  his  own  freedom  from  contributory  neg- 
ligence. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  |  140%;  Dec.  Dig.  |  112.*] 

4.  Street  Railroads  (|  112*)— Collisions- 
Contributory  Negligence  —  Burden  of 
Proof. 

The  burden  of  proving  freedom  from  con- 
tributory negligence  on  the  part  of  a  traveler 
injured  in  a  collision  with  a  street  car  may 
be  sustained  only  by  proving  that  he  made 
such  use  of  his  faculties  as  an  ordinarily  pru- 
dent man  would  have  done  under  similar  cir- 
cumstances. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  |  140%;  Dec.  Dig.  |  112.*] 

6.  Street  Railroads  (|  114*)— Collisions— 

Negligence— Evidence. 

The  testimony  of  a  traveler  struck  by  a 
street  car  that  the  car  approached  like  a  chain 
of  lightning  is  entitled  to  but  little  weight  in 
determining  the  speed  of  the  car,  where  he 
did  not  see  the  car,  but  only  the  searchlight 
coming  directly  toward  him. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  ||  145-149;  Dec  Dig.  | 
114.*] 

6.  Street  Railroads  (|  114*)— Collisions- 
Negligence. 

Evidence  held  not  to  support  a  finding  of 
negligence  in  operating  a  street  car  at  too  high 
a  speed. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  II  146-149;  Dec.  Dig.  | 
114.*] 

7.  Street  Railroads  (|  114*)— Collisions— 
"Proximate  Cause." 

Where  a  traveler  struck  by  a  street  car 
testified  that  before  he  saw  the  car  he  drove 
along  the  right  side  of  the  road  12  or  14  inches 


from  the  track,  and  that  in  trying  to  get  far- 
ther away,  when  he  saw  the  car  approaching 
60  feet  away,  he  turned  so  quickly  to  thr 
right  that  the  wagon  slued  around  toward  the 
track  so  that  the  corner  of  it  was  struck  by 
the  car,  the  high  speed  of  the  car  was  not 
the  proximate  cause  of  the  collision,  since  thr 

Sronmate  cause  of  an  event  is  only  that  which 
i  a  natural  sequence,  unbroken  by  any  new 
and  intervening  cause,  produces  that  event 
and  without  which  the  event  would  not  have 
occurred. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  ||  145-149;   Dec  Dig.  |  114.* 
For  other  definitions,  see  Words  and  Phras- 
es, vol.  6,  pp.  5758-5769;   vol.  8,  p.  7771.] 

Wheeler,  J.,  dissenting. 

Appeal  from  Superior  Court,  New  Haven 
County;    Edwin  B.  Gager,  Judge. 

Action  by  Walter  S.  Swayne  against  the 
Connecticut  Company.  From  a  Judgment  for 
defendant,  plaintiff  appeals.    Affirmed. 

At  the  close  of  the  plaintiffs  evidence  the 
defendant  moved  for  a  nonsuit  which  the 
court  denied.  At  the  close  of  the  whole  evi- 
dence defendant's  counsel  moved  for  the  di- 
rection of  a  verdict  for  the  defendant,  which 
the  court  at  first  denied.  After  the  argu- 
ments in  the  case  had  been  made,  an  ad- 
journment was  taken  until  the  following 
week,  when  the  court  granted  the  motion  to 
direct  a  verdict  for  the  defendant  The 
plaintiff  thereupon  moved  the  court  to  set 
aside  such  verdict  The  court  denied  this 
motion,  and  entered  Judgment  for  the  de- 
fendant upon  the  verdict  From  the  judg- 
ment the  plaintiff  appeals. 

Ward  Church  and  Harrison  Hewitt,  both 
of  New  Haven,  for  appellant  Harrison  T. 
Sheldon,  of  New  Haven,  for  appellee. 

RORABACK,  J.  (after  stating  the  facts  as 
above).  This  action  was  brought  to  recover 
damages  to  the  person  of  the  plaintiff  and  to 
his  horse  and  wagon.  The  horse  was  being 
driven  by  the  plaintiff,  and  the  damages  are 
alleged  to  have  been  received  as  the  result  of 
a  collision  between  the  wagon  of  the  plain- 
tiff and  a  car  of  the  defendant  company. 
The  allegations  of  negligence  are  that  the 
defendant's  servants  were  operating  the  car 
at  a  too  rapid  rate  of  speed  and  failed  to 
stop  the  car  so  as  to  avoid  running  into  the 
wagon  of  the  plaintiff.  The  question  raised 
on  the  appeal  Is  confined  to  the  action  of 
the  trial  court  In  directing  the  jury  to  ren- 
der a  verdict  for  the  defendant  and  in  deny- 
ing the  plaintiffs  motion  to  set  it  aside. 

From  the  uncontradicted  facts  it  appears 
that  the  defendant  operated  a  double-track 
street  railway  through  Main  street  from  New 
Haven  to  East  Haven.  On  the  night  of  Jan- 
uary 8,  1912,  at  about  9  o'clock  in  the  eve- 
ning, the  plaintiff  was  driving  a  horse  at- 
tached to  a  covered  milk  wagon  on  Main 
street  in  an  easterly  direction,  and  when  at 
a  point  east  of  Huntington  avenue  he  was 
struck  by  a  car  moving  in  an  easterly  direc- 
tion along  the  defendant  company's  southerly 
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track.  Main  street  la  substantially  41  feet 
In  width,  and  In  the  middle  are  laid  the  de- 
fendant's tracks,  which  are  about  14  feet  In 
width,  leaving  about  13%  feet  of  traveled 
roadway  on  each  side  of  the  tracks.  The 
tracks  are  substantially  straight  for  some 
distance,  and  a  car  can  be  seen  all  the  way 
to  the  curve  of  Beacon  avenue,  which  is  over 
600  feet  west  of  the  point  of  the  collision. 
No  streets  cross  Main  street  from  Beacon 
avenue  for  a  distance  of  2,000  feet  or  more 
to  the  east,  and  only  two  open  into  it,  one 
of  which  Is  Huntington  avenue.  Within  this 
distance  there  are  only  two  or  three  houses 
on  Main  street  Huntington  avenue  is  about 
500  feet  east  from  Beacon  avenue.  Beacon 
avenue  Is  at  the  top  of  Beacon  Hill,  and  Main 
street  descends  easterly  from  Beacon  avenue 
at  a  grade  of  from  3%  to  3%  per  cent  to 
the  point  where  the  plaintiff  sustained  his 
injuries.  The  night  in  question  was  dark 
and  sleeting.  The  highway  was  icy,  and 
there  were  ruts.  The  defendant's  car  was 
equipped  with  a  big  searchlight  which  was 
lighted.  The  car  stopped  at  Huntington  ave- 
nue to  let  off  a  passenger.  The  car  was  run- 
ning In  a  country  district  with  but  a  few 
houses,  upon  a  straight  road  with  no  Inter- 
secting roads. 

The  plaintiffs  servant  John  Shute,  testi- 
fied that  he  was  driving  another  wagon- 
about  a  wagon  length  In  front  of  the  plain- 
tiff; that  he  saw  the  headlight  of  the  car 
when  it  turned  the  corner  at  Beacon  ave- 
nue ;  and  that  he  Immediately  called  to  the 
plaintiff  warning  him  of  its  approach,  and 
the  plaintiff  waved  back  that  he  understood. 

The  plaintiff  testified  that  when  Shute 
called  to  him  he  was  driving  rapidly  along 
the  road  In  the  wheel  tracks  In  the  snow 
about  12  to  14  inches  south  of  the  southerly 
rail;  that  when  the  car  was  about  60  feet 
away  from  him  he  started  to  turn  to  the 
right;  but  that  his  wagon  unexpectedly 
slued  and  brought  his  wheels  nearer  to  the 
track;  and  that  before  he  could  get  out  of 
the  way  the  car  struck  his  wagon. 

The  defendant  offered  testimony  tending 
to  prove  that  after  the  stop  at  Huntington 
avenue'  was  made,  and  when  the  car  had  pro- 
ceeded two  or  three  car  lengths,  the  motor- 
man  discovered  the  plaintiff's  team  ahead 
on  the  west-bound  track,  and  rang  the  gong 
and  did  everything  possible  to  prevent  an  ac- 
cident and  that  the  plaintiff  turned  south 
across  the  east-bound  track,  and  was  struck 
by  the  car.  There  was  conflicting  evidence 
as  to  whether  the  plaintiff  in  fact  crossed 
the  track  in  front  of  the  car,  and  if  the  case 
turned  upon  this  claim  of  the  defendant 
tnera  was  evidence  to  have  gone  to  the  Jury. 

[1]  There  is  no  doubt  of  the  power  of  the 
trial  court  to  direct  a  verdict  upon  the  evi- 
dence presented  In  a  case  when  the  Jury  as 
reasonable  men,  Informed  as  to  the  law  gov- 
erning the  facto  In  Issue,  could  not  have 
reached  any  other  conclusion  than  that  em- 
bodied In  the  verdict  directed.    Farrington 


v.  Cheponis,  84  Conn.  1,  4,  78  Atl.  652.  Ap- 
plying that  rule  to  the  present  case,  it  Is 
clear  that  the  decision  of  the  superior  court 
was  correct 

[2]  If  the  testimony  of  the  plaintiff's  wit- 
ness Shute  were  true,  It  appears  that  the 
plaintiff  was  notified  of  the  approach  of  the 
car  when  it  was  several  hundred  feet  away. 
He  did  not  turn  away  from  the  track  at 
once,  but  as  appears  by  his  own  testimony, 
proceeded  along  until  the  car  was  about  60 
feet  away,  when  he  attempted  to  turn;  but 
in  so  doing  his  wagon  slued,  which  brought 
it  upon  the  track,  and  the  rear  end  of  it 
was  struck  by  the  car.  The  plaintiff  took 
his  chances  and  remained  upon  the  track,  or 
'In  close  proximity  to  it  when  he  had  ample 
time  and  opportunity  to  get  out  of  the  way 
of  the  car,  which  he  knew  was  approaching. 
He  made  a  mistake  in  bis  calculations  be- 
cause his  wagon  slued  onto  the  track  when 
the  car  collided  with  It  From  the  corner  of 
Beacon  avenue  down  to  the  place  of  the  ac- 
cident the  street  was  practically  straight 
with  nothing  to  obstruct  the  view.  The 
plaintiff,  from  the  Information  received, 
must  have  known  of  the  approaching  car, 
but  did  not  make  any  reasonable  effort  to 
avert  the  danger  until  it  was  too  late. 

[3]  The  burden  of  proving  the  alleged  neg- 
ligence of  the  defendant  and  his  own  exer- 
cise of  due  care,  rested  upon  the  plaintiff. 
Brockett  v.  Fair  Haven  &  W.  R.  Co.,  73 
Conn.  428,  433,  47  Atl.  763 ;  Morris  v.  Win- 
chester Repeating  Arms  Co.,  73  Conn.  680, 
49  Atl.  180;  Fay  v.  Hartford  &  Springfield 
Street  Ry.  Co.,  81  Conn.  330,  335,  71  Atl. 
364. 

[4]  Upon  the  question  of  contributory  neg- 
ligence that  burden  may  be  sustained  only 
by  showing  that  the  plaintiff  made  such  use 
of  his  faculties  and  his  senses  as  an  ordi- 
narily prudent  man  would  under  such  or 
similar  circumstances.  It  is  manifest  that 
no  injury  would  have  been  sustained  If  the 
plaintiff  had  been  in  the  exercise  of  proper 
care  Morse  v.  Consolidated  Ry.  Co.,  81 
Conn.  305,  71  Atl.  553. 

[I]  If,  on  the  other  hand,  the  testimony  of 
Shute  were  not  credible,  and  we  take  the 
testimony  of  the  plaintiff  that  the  car  was 
within  60  feet  of  him  when  he  was  notified 
by  Shute  and  saw  it  and  attempted  to  turn 
out  there  is  no  evidence  upon  which  the 
Jury  could  find  that  the  defendant  was  neg- 
ligent as  alleged.  It  was  alleged  In  the  com- 
plaint that  the  collision  was  caused  by  the 
negligence  of  the  employes  of  the  defendant 
who  operated  the  car  "at  a  too  rapid  rate 
of  speed."  The  only  testimony  offered  by 
the  plaintiff  which  referred  directly  to  this 
allegation  was  that  of  the  plaintiff  himself, 
who  stated  that  the  car  was  "coming  like  a 
chain  of  lightning  down  that  hill  which  they 
always  do."  This  evidence  was  not  of  any 
Importance  in  determining  the  speed  of  the 
car  when  the  collision  actually  took  place. 
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The  plaintiff  did  not  see  the  car,  but  only 
the  searchlight  coming  directly  toward  him. 
He  had  therefore  no  manner  of  Judging  of 
this  speed.  "On  that  hill,"  referred  to  in  the 
statement,  was  Beacon  Hill,  several  hundred 
feet  away  from  the  point  where  the  collision 
actually  occurred.  The  expression  "like  a 
chain  of  lightning"  was  entitled  to  but  lit- 
tle weight  as  a  definite  statement  of  the 
speed  of  the  car.  Foley  v.  Boston  &  M.  R. 
Co.,  193  Mass.  332,  836,  79  N.  E.  766,  7  L.  R. 
A.  (N.  S.)  1076. 

[I]  Four  witnesses  testifying  upon  the 
speed  of  the  car  concurred  In  saying  that 
the  car  was  stopped  at  Huntington  avenue 
to  discharge  a  passenger;  that  It  had  Just 
started  and  was  running  at  a  speed  of  8  or 
10  miles  an  hour  when  It  struck  the  wagon. 
There  was  conflicting  testimony  as  to  the 
distance  the  car  ran  after  the  accident  The 
estimates  as  to  the  distance  ranged  from 
one  to  two  car  lengths  to  one  estimate  of 
500  to  600  feet  The  evidence  shows  that 
the  plaintiff  and  his  wagon  were  not  upon 
the  defendant's  track  upon  which  the  colli- 
sion occurred  until  after  the  car  stopped  at 
Huntington  avenue.  There  was  no  evidence 
that  the  car  could  have  been  stopped  In  a 
shorter  distance  than  In  fact  It  was  stopped, 
nor  that  It  could  have  been  stopped  before 
It  struck  the  wagon,  after  the  motorman 
saw,  or  should  have  seen,  the  obstruction 
upon  the  track.  The  motorman  and  three 
disinterested  witnesses  testified  that  the  car 
stopped  at  Huntington  avenue,  which  Is  only 
two  or  three  car  lengths  from  'the  point 
where  the  collision  occurred,  and  were  not 
contradicted  as  to  this  fact  Had  the  jury 
upon  the  evidence  found  the  defendant  neg- 
ligent in  operating  its  car  at  too  high  a 
rate  of  speed  at  this  place,  the  verdict  would 
properly  have  been  set  aside. 

[7]  But  from  the  plaintiff's  own  testimony 
it  appears  that,  even  if  the  car  were  going 
at  too  high  a  rate  of  speed,  that  fact  was 
not  the  proximate  cause  of  the  accident  He 
testified  that  before  he  saw  the  car  he  was 
driving  along  upon  the  right  side  of  the  road 
12  or  14  Inches  from  the  track,  and  that  In 
trying  to  get  farther  away  from  the  track, 
when  he  saw  the  car  approaching  and  60 
feet  away,  he  turned  so  quickly  to  the  right 
that  the  wagon  slued  around  toward  the 
track,  so  that  the  corner  of  it  was  struck  by 
the  car.  The  speed  of  the  car  was  not  the 
proximate  cause  of  the  collision.  It  would 
have  occurred  however  slowly  the  car  was 
moving.  "Negligence  Is  only  deemed  con- 
tributory when  it  is  a  proximate  cause  of 
the  injury.  That  only  is  a  proximate  cause 
of  an  event  Juridically  considered,  which,  in 
a  natural  sequence,  unbroken  by  any  new 
and  intervening  cause,  produces  that  event 
and  without  which  the  event  would  not  have 
occurred.  It  must  be  an  efficient  act  of 
causation  separated  from  its  effect  by  no 


other  act  of  causation."  Smith  v.  Connecti- 
cut Ry.  &  Ltg.  Co.,  80  Conn.  268,  270,  67 
Atl.  888,  889  (17  I*  R.  A.  [N.  S.]  707).  At 
the  place  where  the  accident  occurred  there 
was  ample  room  to  drive  along  the  roadway. 

Upon  any  view  of  the  evidence  the  plain- 
tiff failed  to  make  out  a  case,  and  a  verdict 
for  the  defendant  was  properly  directed. 

There  Is  no  error. 

WHEELER,  J.,  dissents,     See  85  Atl.  737. 


In  re  NEW  HAVEN  WATER  CO. 

(Supreme  Court  of  Errors  of  Connecticut    Deb 

19,  1912.) 

1.  Eminent  Domain  (|  182*)— Condemnation 

Proceedings— Assessment    of    Damages- 
Notice. 

Where  a  water  company  applies  for  the  ap- 
pointment of  a  committee  to  assess  damages  for 
water  rights  to  be  taken  by  condemnation,  and 
the  application  is  brought  under  the  provisions 
of  the  company's  charter,  providing  for  damages 
to  be  assessed  upon  the  superior  court  or  judge 
"causing  ordinary  legal  notice  or  such  notice  as 
any  judge  of  such  court  may  prescribe  to  be 
given  to  the  adverse  party,"  a  notice  served 
pursuant  to  the  court's  order  by  depositing  a 
copy  in  the  post  office,  duly  addressed,  was  suffi- 
cient 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  |{  493-496;  Dec.  Dig.  |  182.*] 

2.  Appeal   and   Ebrob  <|   171*)— Review— 
Change  o*  Contention. 

Where  an  application  for  the  appointment 
of  a  committee  to  assess  damages  for  water 
rights  in  condemnation  proceedings  was  heard 
below  on  the  applicant's  theory  that  a  finding 
of  necessity  was  a  prerequisite  to  the  appoint- 
ment of  the  committee,  the  applicant  could  not 
be  heard  to  claim  on  appeal  that  no  finding  of 
necessity  was  required. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.H  1003,  1086,  1067,  1161- 
1165 ;  Dec.  Dig.  {  17L*] 

3.  Eminent  Domain  (§  180*)— Condemnation 
Pboceedinos— Notice. 

The  necessity  of  giving  reasonable  notice  of 
condemnation  proceedings  will  be  implied  where 
the  statute  makes  no  provision  for  notice. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  |  489 ;  Dec.  Dig.  f  180.*] 

4.  Eminent  Domain  (f  181*)— Condemnation 
Proceedings— Notice. 

The  reasonableness  of  the  notice  in  con- 
demnation proceedings  is  not  governed  by  the 
period  for  service  of  civil  process,  though  such 
period  is  a  circumstance  which  the  judge  may 
consider. 

[EM.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  ||  488,  490-492;  Dec.  Dig.  I 
181.*] 

5.  Eminent  Domain  (f  166*) — ^"Condemna- 
tion Proceeding." 

A  "condemnation  proceeding"  is  a  special 
proceeding  at  law  to  determine  in  a  single  ac- 
tion the  damages  done  by  the  taking,  but  it  is 
not  a  civil  action,  or  a  civil  process  within  the 
meaning  of  the  statutes  relating  to  civil  process. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  ||  448-450,  456;  Dec.  Dig.  I 
166.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  pp.  1394-1400;  vol.  8,  p.  7610.] 

6.  Eminent  Domain  (|  182*)— Condemnation 
Pboceedinos— Notice. 

The  notice  by  mail  of  an  application  (or 
the  appointment  of  a  committee  to  assess  dam- 
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age?  for  water  rights  in  condemnation  proceed- 
ings was  given  in  sufficient  time,  where  a  copy 
of  the  application  reached  each  person  from  8 
to  10  days  prior  to  the  date  of  hearing. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  ft  493-496;  Dec  Dig.  | 
182.*] 

T.  Eminent  Dokaih  (|  191*)— Condemnation 
Proceedings— Application— Sufficiency. 
A  water  company's  application  for  the  ap- 
pointment of  a  committee  to  assess  damages  for 
•water  rights  condemned  is  not  demurrable  be- 
-cause  it  alleged  under  the  terms  of  its  charter 
that  the  taking  is  both  "necessary  and  expedi- 
ent," though  the  charter  be  modified  by  Oen. 
St.  1902,  I  2600,  as  amended  by  Pub.  Acts 
1903,  c.  192,  so  that,  to  authorize  the  taking  of 
water,  it  need  only  appear  that  it  is  "necessa- 
ry" ;  the  sufficiency  of  the  application  not  being 
affected  by  the  addition  of  an  unnecessary  al- 
legation. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  ff  609-518;  Dec.  Dig.  | 
191.*] 

■8.  Eminent  Domain  <|  241*) — Condemnation 
Proceedings— Judgment— Water  Rights. 
While  the  amount  of  water  which  may  be 
taken  by  condemnation  by  a  water  company  en- 
gaged in  supplying  the  public  must  be  reason- 
ably definite,  the  quantity  of  water  embraced  in 
at  judgment  that  the  petitioner  take  all  the 
water  in  certain  streams  in  excess  of  a  certain 
amount,  though  varying  in  quantity,  was  not 
indefinite. 

[Eld.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  ff  621-625 ;   Dec.  Dig.  f  241.*] 

O.  Eminent  Domain  (|  196*1 — Condemnation 
Proceedings— Water  Rights— Evidence. 
In  proceedings  to  condemn  water  rights  for 
the  use  of  a  water  company  serving  the  public, 
■evidence  that  the  company  had  for  over  30 
years  been  preparing  to  take  the  water  sought 
to  be  condemned,  and  had  recently  at  great  ex- 
pense constructed  a  tunnel  to  divert  such  wa- 
ter, was  admissible  on  the  issues  of  necessity 
and  the  applicant's  good  faith. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  ff  529-634;  Dec.  Dig.  f  196.*] 

10.  Eminent    Domain    (f    122*)— Right    to 
Condemn — Uncertainty  of  Damages. 

The  fact  that  the  damages  from  the  con- 
templated condemnation  of  water  rights  by  a 
water  company  serving  the  public  are  such  that 
they  cannot  be  fully  compensated  will  not  pre- 
vent the  condemnation;  all  property  being  sub- 
ject to  condemnation  for  public  use.  and  the 
damages  awarded  being  such  as  will  compen- 
sate as  near  as  the  nature  of  the  property  will 
permit. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main. Cent  Dig.  ff  325,  325%;  Dec.  Dig.  f 
122.*] 

11.  Eminent  Domain  (f  66*)— Right  to  Con- 
demn—Necessity. 

The  necessity  of  the  taking  of  private  prop- 
erty for  a  public  use  must  be  a  reasonable  one, 
and  the  property  taken  must  reasonably  serve 
the  purposes  of  the  incorporation,  and  not  be 
taken  for  speculative  purposes,  to  secure  a  mo- 
nopoly, to  forestall  rivalry,  or  in  bad  faith. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  ff  147-160;   Dec.  Dig.  f  56.*] 

12.  Eminent  Domain  (f  56*)— Condemnation 
Proceedings— "Necessary." 

"Necessary,"  under  the  legislative  acts  ac- 
cording the  right  of  eminent  domain,  does  not 
mean  an  absolute  or  indispensable  necessity, 
but  only  that  the  taking  provided  for  is  reason- 
ably necessary. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  ff  147-160 ;   Dec.  Dig.  f  56.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  5.  pp.  4708-4710.] 


13.  Waters  and  Water  Courses  (f  201*)— 
Public  Water  Supply — Duty  of  Water 
Company. 

A  private  corporation  engaged  in  furnish- 
ing water  to  a  community  owes  it  the  duty  of 
providing  such  ample  supply  of  wholesome  wa- 
ter at  all  times  that  a  scarcity  cannot  be  rea- 
sonably apprehended,  taking  into  consideration 
the  changeable  seasons,  liability  of  accidents, 
prospective  growth  in  population  and  industrial 
activities,  the  preservation  of  health,  and  the 
safeguarding  of  property  from  fire. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  f  275 ;  Dec.  Dig.  f 
201.*] 

14.  Eminent  Domain  (f  68*)— Condemnation 
Proceedings  —  Amount  of  Property 
Taken. 

The  property  taken  in  condemnation  pro- 
ceedings must  be  restricted  to  that  which  will 
reasonably  serve  the  public  use. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  ff  147-160 ;   Dec.  Dig.  f  58.*] 

16.  Eminent  Domain  (f  262*)— Appeal  and 
Error— Determination  of  Necessity. 

The  determination  of  the  necessity  for  wa- 
ter to  be  taken  through  condemnation  proceed- 
ings by  a  water  company  engaged  in  supplying 
the  public,  being  within  the  discretion  of  the 
trial  judge,  under  the  circumstances  of  the  case, 
will  not  be  disturbed  where  it  appears  that  such 
discretion  has  been  reasonably  exercised. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  ft  681-688;  Dec  Dig.  f 
262.*] 

10.  Eminent  Domain  (f  262*)— Condemna- 
tion Proceedings — Review. 

A  trial  court's  conclusion,  in  proceedings 
to  condemn  certain  waters  for  the  use  of  a  wa- 
ter company  serving  the  public,  that  there  was 
a  reasonable  necessity  for  the  taking,  could  not 
be  disturbed  on  the  ground  that  the  company 
by  requiring  the  use  of  meters  could  so  lessen 
consumption  of  water  that  the  condemnation 
would  be  unnecessary,  where  there  was  nothing 
before  the  reviewing  court  to  show  facts  con- 
cerning the  use  of  meters,  their  cost  their  ef- 
fect upon  the  community  served,  and  the  atti- 
tude of  such  community  towards  their  use. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  ff  681-686;  Dec  Dig.  f 
262.*] 

17.  Eminent  Domain  (f  262*)— Condemna- 
tion Proceedings— Review. 

Nor  could  such  conclusion  be  disturbed  on 
the  ground  that  the  use  of  storage  reservoirs 
would  render  the  present  supply  sufficient 
where  the  court's  findings  showed  that  such 
storage  reservoirs  would  entail  enormous  cost 
and  add  little  to  the  supply. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  ff  681-686;  Dec.  Dig.  f 
262.*) 

Appeal  from  Superior  Court,  New  Haven 
County ;  Edwin  B.  Gager,  Judge. 

Application  by  the  New  Haven  Water 
Company  for  the  appointment  of  a  commit- 
tee to  assess  damages  for  water  rights  to 
be  taken.  From  a  judgment  appointing  the 
committee,  Charles  S.  Russell  and  others  ap- 
peal.   No  error. 

Application  for  the  appointment  of  com- 
mittee to  assess  damages  for  water  rights 
to  be  taken  for  a  water  supply  brought  be- 
fore the  Honorable  Edwin  B.  Gager,  a  judge 
of  the  superior  court  Facts  found,  and 
judgment  rendered  appointing  said  commit- 
tee to  make  said  assessment  and  appeal  by 
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the  respondents  for  alleged  errors  In  sus- 
taining demurrer  to  plea  In  abatement,  In 
overruling  demurrer  to  application,  in  rul- 
ings on  evidence,  and  for  correction  of  find- 
ing. 

Carl  Foster,  of  Bridgeport,  for  appellants. 
George  D.  Watrous  and  Harrison  T.  Shel- 
don, both  of  New  Haven,  for  appellee. 

WHEELER,  J.  [1]  The  respondents  plead- 
ed in  abatement  because  the  application 
was  not  accompanied  by  a  summons  to  the 
parties  in  Interest  and  no  service  was  made 
on  the  respondents  other  than  by  deposit- 
ing a  copy  in  the  post  office  duly  addressed; 
whereas,  either  personal  service  or  service 
by  copy  at  their  usual  places  of  abode  was 
required.  The  applicant  demurred  to  the 
plea  upon  the  ground  that  the  application 
was  a  special  proceeding  under  its  charter 
which  provides  for  service  within  the  dis- 
cretion of  the  Judge  whose  order  was  fol- 
lowed, and  further  that  the  application  was 
not  a  civil  action  within  the  meaning  of  the 
statutes  relating  to  service  of  process. 

Section  9  of  the  charter  of  the  applicant 
(Sp.  Acts,  vol.  5,  p.  454)  grants  it  power  to 
take  and  use-  the  water  of  any  stream  to 
such  extent  as  may  be  necessary  and  expe- 
dient in  carrying  into  effect  the  object  of 
the  act  which  was  to  furnish  to  certain  com- 
munities a  supply  of  water.  And  In  section 
10  the  charter  provides  a  method  of  assess- 
ment of  damages  by  application  to  the  su- 
perior court  or  a  Judge  thereof  for  the  ap- 
pointment of  a  committee  upon  such  tribu- 
nal "causing  ordinary  legal  notice  or  such 
notice  as  any  Judge  of  said  court  may  pre- 
scribe, to  be  given  to  the  adverse  party,  of 
such  application."  If  this  application  be 
.held  to  have  been  brought  under  its  said 
charter,  as  the  applicant  claims,  the  service 
must  be  held  reasonable  and  adequate,  and 
within  the  discretion  of  the  judge  ordering 
it  unless  a  service  by  mail  be  held  an  un- 
reasonable mode  of  service.  The  contrary 
has  been  held.  Crane  v.  Camp,  12  Conn. 
464,  468 ;  Ives  v.  East  Haven,  48  Conn.  272, 
291. 

Section  2600  of  Q.  S.,  as  amended  by  sec- 
tion 2,  of  chapter  192,  P.  A  1903,  provides: 
"Any  city,  town,  borough,  or  corporation 
authorized  by  law  to  supply  the  inhabitants 
of  any  city,  town,  or  borough  with  pure  wa- 
ter for  public  or  domestic  use  may  take  and 
use  such  lands,  springs,  streams,  or  ponds, 
or  such  rights  or  interests  therein,  as  the 
superior  court,  or  any  judge  thereof  in  vaca- 
tion, may,  on  application,  deem  necessary 
for  the  purposes  of  such  supply.  For  the 
purpose  of  preserving  the  purity  of  such 
water  and  preventing  any  contamination 
thereof,  such  city,  town,  borough,  or  corpora- 
tion may  take  such  lands  or  rights  as  the 
superior  court,  or  any  Judge  thereof  in  vaca- 
tion, may,  on  application,  deem  necessary 
therefor."    If  it  be  held  that  section  2000, 


as  amended,  modified  the  applicant's  charter 
to  the  extent  of  requiring  a  finding  of  ne- 
cessity by  the  superior  court  or  a  judge 
thereof  before  appointment  of  a  committee 
of  appraisal,  the  order  of  service  made  is 
within  the  charter  thus  modified,  since  the 
notice  is  discretionary. 

[2]  The  applicant  alleged  In  Its  application 
that  the  taking  sought  was  necessary  and 
expedient  The  respondents  joined  issue  on 
this  allegation,  and  the  case  has,  bo  far,  been 
tried  upon  the  theory  that  a  finding  of  such 
necessity  by  the  judge  was  a  prerequisite  to 
the  appointment  of  the  committee.  The  ap- 
plicant now  claims  that  no  finding  of  neces- 
sity by  the  Judge  was  required,  since  under 
its  charter  it  was  made  the  judge  of  the  ne- 
cessity and  empowered  to  take  whatever 
stream  It  deemed  necessary.  We  have  no  oc- 
casion to  change  the  character  of  the  case 
at  Its  present  stage  from  that  which  the 
applicant  gave  to  it,  by  accepting  this  con- 
tention, and  shall  treat  It  as  the  parties 
have  heretofore  done. 

[3]  When  the  condemnation  statute  makes 
no  provision  for  notice,  the  law  will  imply 
the  giving  of  notice,  and  action  under  the 
statute  can  be  had  only  upon  giving  reason- 
able notice.  Lewis  on  Eminent  Domain  (3d 
Ed.)  |  671;  Baltimore  Belt  R.  Co.  v.  Bait 
zell,  75  Md.  94,  23  Atl.  74. 

[4]  The  reasonableness  of  the  notice  Is  not 
governed  by  the  period  for  service  of  civil 
process. 

[S]  A  condemnation  proceeding  is  a  suit  at 
law.  New  Milford  Water  Co.  v.  Watson  et 
al.,  75  Conn.  237,  243,  52  AU.  947,  53  Atl. 
57 ;  N.  7.,  N.  H.  &  H.  R.  Co.  v.  Long  et  aL, 
Conn.  424,  37  AU.  1070.  And  the  respond- 
ents urge  that  the  form  of  summons  or  no- 
tice must  have  been  in  accordance  with  that 
prescribed  for  civil  actions  and  civil  process 
generally.  But  a  "condemnation  proceeding" 
is  not  a  civil  action,  nor  a  civil  process  with- 
in the  meaning  of  the  statutes  relating  to 
civil  process.  It  Is  a  special  proceeding  to 
determine  in  a  single  action  the  damages 
done  by  the  taking.  Lewis  on  Eminent  Do- 
main, p.  930,  f  512 ;  Water  District  v.  Water- 
ville,  96  Me.  234,  52  AtL  774;  Hayford  v. 
Bangor,  103  Me.  434,  69  AU.  688.  The  pe- 
riod prescribed  by  statute  for  service  In  civ- 
il process  was  a  circumstance,  no  doubt  con- 
sidered by  the  Judge  In  determining  the  no- 
tice to  be  given  in  this  case,  but  it  was  not 
a  controlling  circumstance. 

[6]  The  notice  ordered  and  given  was  by 
mail.  The  return  of  the  officer  shows  that 
a  copy  of  the  application  reached  each  of 
the  respondents  from  8  to  10  days  prior  to 
the  date  of  hearing,  when  they  duly  ap- 
peared by  counsel  and  filed  the  plea  in  abate- 
ment we  are  considering.  To  dismiss  this 
application  under  these  circumstances  would 
compel  another  action  when  no  claim  even 
is  made  that  the  respondents  did  not  have 
sufficient  time  in  which  to  prepare  their 
case,  and  when  the  method  of  service  ordered 
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has  been  approved  by  onr  law,  and  the  period 
of  notice  held  more  than  ample  In  other 
special  proceedings.  In  re  Premier  Cycle  M. 
Co..  70  Conn.  473,  39  Atl.  800.  The  demurrer 
to  the  plea  In  abatement  was  properly  sus- 
tained. 

[7]  The  applicant's  charter  grants  It  power 
to  take  the  water  of  any  stream  "to  such 
extent  and  In  such  manner  as  may  be  neces- 
sary and  expedient"  The  General  Statutes, 
$  2600,  as  amended,  provide  that  a  corpora- 
tion such  as  the  applicant  may  take  such 
rights  in  any  stream  as  the  superior  court, 
or  a  judge  thereof,  may  deem  "necessary" 
for  the  purposes  of  a  water  supply.  The 
application  alleges  that  it  is  "necessary  and 
expedient"  to  take  a  certain  water  supply. 
The  respondents  demurred  to  the  applica- 
tion upon  the  ground  that  the  charter  of 
the  applicant  had  been  repealed  so  far  as 
it  may  be  authorized  to  take  the  water  of 
any  stream  to  such  extent  and  in  such  man- 
ner as  may  be  expedient;  that  is  to  say, 
that  the  charter  authorized  such  taking  as 
may  be  necessary  and  expedient-  But  the 
General  Statutes,  f  2600,  has  modified  this 
by  authorizing  such  taking  as  may  be  neces- 
sary only.  The  argument  is:  Under  the 
charter  it  must  appear  that  the  taking  was 
necessary  and  expedient  while  under  Q.  S. 
|  2600,  of  the  charter  as  modified  by  this 
section,  it  need  only  appear  that  it  was 
necessary.  The  allegation  of  the  application 
Includes  not  only  the  allegation  of  necessity, 
but  also  that  of  expediency.  It  is  in  so 
far  broader  than  the  mere  allegation  of 
necessity,  and  hence  broader  than  the  ap- 
plicant claims  is  required.  The  sufliclency 
of  an  application  may  be  affected  by  the 
omission  of  a  necessary  allegation;  It  can- 
not be  affected  by  the  addition  of  an  un- 
necessary allegation.  The  demurrer  to  the 
application  was  properly  overruled. 

[I]  The  respondents  insist  that  the  amount 
of  water  to  be  taken  by  the  applicant  must 
be  reasonably  definite  in  allegation  and  proof. 
This  we  understand  to  be  the  law.  The 
application  alleges,  and  by  the  judgment  the 
petitioner  takes,  all  the  water  of  the  named 
streams  In  excess  of  a  certain  amount.  The 
amount  which  can  be  taken  will  be  measured 
by  the  excess  above  this  mlnimun;  it  is  a 
variable  quantity,  but  It  is  never  Indefinite, 
since  it  is  all  above  a  certain  quantity.  In- 
graham  v.  Water  Co.,  82  Me.  335,  340,  19 
Atl.  861. 

[0]  The  rulings  upon  evidence  require  very 
brief  discussion.  The  trial  court,  against 
the  objection  of  the  respondents  that  the  evi- 
dence was  Irrelevant  and  did  not  tend  to 
prove  the  necessity,  permitted  the  applicant 
to  offer  evidence  that  it  had,  since  1876,  been 
preparing  by  plans  and  purchases  to  take 
the  waters  of  these  streams  and  had  recent- 
ly constructed  a  tunnel  having  a  capacity 
of  30,000,000  gallons  a  day,  at  an  expense 
of  over  $300,000,  for  the  purpose  of  diverting 
the  waters  of  these  streams  Into  Its  system 
of  water  supply.    The  evidence  was  admis- 


sible to  pat  the  judge  In  possession  of  all 
the  facts  connected  with  the  proposed  water 
supply,  and  to  show  the  good  faith  of  the 
applicant  It  was  so  held  in  a  similar  pro- 
ceeding. Olmsted  v.  Proprietors  of  Morris 
Aqueduct,  46  N.  3.  Law,  495,  502.  It  was 
also  admissible  as  claimed,  tending  to  prove 
the  necessity.  No  claim  was  made  that  the 
applicant  had  not  expended  these  funds  and 
made  and  executed  these  plans  In  carrying 
on  its  corporate  business.  That  a  private 
corporation  has  for  over  30  years  steadily 
pursued  a  definite  plan  looking  to  the  ulti- 
mate acquisition  of  a  source  of  water  supply, 
and  to  that  end,  through  a  period  of  years, 
has  made  land  and  mill  site  purchases,  and 
finally  built  at  great  expense  a  tunnel  with 
a .  dally  capacity  in  excess  of  the  present 
daily  consumption  of  the  company,  proves 
Its  own  fixed  belief  that  this  source  of  water 
supply  Is  necessary.  And  we  think  such  a 
course  of  conduct  is  a  relevant  fact  in  the 
proof  of  the  issue  of  necessity.  Individuals 
and  corporations  do  not  ordinarily  jeopard 
a  large  proportion  of  their  resources  upon  a 
plan  long  matured  unless  the  end  sought  is 
necessary  to  serve  the  corporate  purposes. 
Kountze  v.  Morris  Aqueduct  58  N.  J.  Law, 
303,  308,  33  AtL  252. 

[II]  Another  assigned  error  is  the  exclu- 
sion of  the  respondents'  offer  to  prove  that 
their  damage  from  the  contemplated  taking 
was  of  such  a  nature  it  could  not  be  com- 
pensated, and  hence  that  there  could  be  no 
condemnation.  The  ruling  was  right  All 
property  is  held  subject  to  its  condemnation 
for  a  public  use,  and  the  damages  awarded 
will  be  just  compensation  as  nearly  as  the 
nature  of  the  property  will  admit  of. 

The  respondents  further  insist  that  the 
court  erred  in  overruling  its  claim  that  "the 
time  within  which  such  reasonably  definite 
amount  of  water  is  necessary  must  be  either 
present  or  within  a  reasonably  short  time 
in  the  future."  And  they  ask  to  have  the 
finding  corrected  in  certain  particulars  upon 
which  the  conclusion  of  necessity  rests,  and 
insist  that  the  facts  found  by  the  judge  do 
not  legally  support  his  conclusion  of  neces- 
sity. The  subjects  are  related  and  may  be 
treated  together. 

[1 1  ]  The  necessity  for  the  taking  of  private 
property  for  a  public  use  must  be  a  reason- 
able one,  and  the  property  taken  must  rea- 
sonably serve  the  purposes  of  the  incorpora- 
tion. 

[12]  "Necessary,"  in  legislative  acts,  ac- 
cording the  right  of  eminent  domain,  does 
not  mean  an  absolute  or  indispensable  neces- 
sity, but  only  that  the  taking  provided  for 
Is  reasonably  necessary.  Sayre  v.  City  of 
Orange  (N.  3.  Sup.)  67  Atl.  933;  Olmsted 
v.  Proprietors,  47  N.  J.  Law,  311,  329;  Mc- 
Culloch  v.  Md.,  4  Wheat  414,  4  L.  Ed.  579. 

[IS]  A  private  corporation  engaged  in  fur- 
nishing a  water  supply  to  a  community 
owes  it  the  duty  of  providing  an  adequate 
supply  of  wholesome  water  at  all  times.  Ex- 
perience teaches  that  consumption  increases 
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largely  la  the  summer  season,  and  that 
changeable  seasons,  long  droughts,  and  the 
liability  of  accidents  are  contingencies  which 
must  be  guarded  against;  a  supply  adequate 
for  the  ordinary  season  or  the  present  need 
will  not  protect  against  such  contingencies. 
Olmsted  v.  Proprietors,  46  N.  J.  Law,  495, 
600.  Growth  In  population  and  Industrial 
activity  with  consequent  Increasing  use  of 
water  must  be  anticipated  and  provided  for. 
Central  Pac.  Ry.  Co.  v.  Keldman,  162  OaL  303, 
809,  92  Pac  849;  Spring  V.  W.  W.  v.  Drink- 
house,  92  Cal.  528,  532,  28  Pac.  681;  B.  ft 
S.  R.  Co.  v.  Davis,  43  N.  X.  137,  145.  Provi- 
sion for  all  such  likely  contingencies  must 
not  be  scant;  it  must  be  ample,  so  that  the 
health  of  the  people  be  preserved  and  their 
property  safeguarded  from  fire,  and  all  their 
countless  activities — so  variously  served  by 
an  abundant  water  supply — be  sustained  and* 
developed.  The  supply  should  be  so  ample 
as  not  only  to  avoid  anxiety  lest  it  fail,  but 
so  ample  that  a  scarcity  could  not  be  reason- 
ably apprehended. 

[14]  The  property  taken  must  be  restrict- 
ed to  that  which  will  reasonably  serve  the 
public  use;  more  than  that  would,  in  effect, 
be  a  taking  for  private  use  and  Illegal  be- 
cause an  abuse  of  power.  Boston  ft  N.  X. 
Air  L.  B.  v.  Coffin,  60  Conn.  150,  155;  Eld- 
ridge  v.  Smith,  34  Vt  484,  493;  Randolph 
on  Eminent  Domain,  |  185.  Nor  may  private 
property  be  taken  for  speculative  purposes, 
or  to  secure  a  monopoly,  or  forestall  a  rival. 
R.  ft  8.  R.  Co.  v.  Davis,  43  N.  X.  137,  146; 
Olmsted  v.  Proprietors,  46  N.  J.  Law,  502. 
Or  In  bad  faith,  or  indeed  for  any  other 
than  the  corporate  purpose.  Smith,  Jr.,  v.  C. 
ft  W.  I.  R.  Co.,  105  111.  611,  519.  Purposes 
such  as  these  are  clearly  not  among  those 
reasonably  necessary. 

[If]  It  cannot  be  foretold  when  the  con- 
tingencies of  which  we  have  spoken  may  be 
expected,  nor  can  the  future  requirements 
and  prospective  needs  within  a  reasonable 
time  be  estimated  with  exactitude.  It  is 
necessarily  a  matter  of  judgment  based  upon 
knowledge  of  the  present  and  experience  of 
the  past  The  reasonableness  of  the  necessi- 
ty must  be  ascertained  from  the  facts  of 
each  case,  and  a  reasonable  discretion  in 
reaching  this  conclusion  will  not  be  inter- 
fered with.  In  Matter  of  N.  X.  O.  ft  H.  R. 
Co.,  77  N.  X.  248;  Bryan  v.  Branford,  50 
Conn.  246;  Anderson  v.  New  Canaan,  66 
Conn.  54,  57,  33  Atl.  593.  The  reasonableness 
of  the  necessity  will  be  determined,  having 
due  regard  to  the  principle  that  a  public 
or  private  corporation  charged  with  the  duty 
of  supplying  a  community  with  water  falls 
in  Its  duty  if  It  provides  for  the  present 
needs  and  takes  no  heed  of  future  needs  or 
Imminent  contingencies.  The  remedy  should 
precede  the  untoward  happening,  and  for 
its  accomplishment  prospective  needs,  within 
a  reasonable  time,  should  be  considered. 
Kountze  v.  Morris  Aqueduct,  58  N.  J.  Law, 
303,  306,  33  Atl.  252;  In  Matter  of  N.  X. 
C.  ft  H.  B.  Co.,  77  N.  X.  248,  266;    Olmsted 


y.  Proprietors,  46  N.  J.  Law,  496,  500.  The 
applicant  is  a  private  corporation;  but,  on 
this  issue,  in  reality  there  are  two  principal 
parties  in  interest,  the  community,  and  the 
individual  owner.  This  is  an  additional  rea- 
son why  we  should  give  a  liberal  construc- 
tion to  the  term  "reasonable  necessity"  when 
we  determine  the  extent  of  land  and  water 
rights  required  for  a  water  supply,  to  the 
end  that  the  public  purpose  in  view  may 
not  fall.  Boston  &  N.  X.  Air  L.  R.  Co.  t. 
Coffin,  supra ;  P.  J.  Co.'s  Appeal,  122  Pa.  51L 
531,  6  Atl.  564,  9  Am.  St  Ben.  128;  P.  W. 
Co.  T.  Bird,  130  N.  X.  249,  260,  29  N.  El  24& 

The  finding,  in  the  main,  In  the  parts 
criticised  follows  the  evidence.  From  this  it 
appears:  The  present  demand  in  the  ordi- 
nary season  meets  the  supply  too  closely  to 
afford  a  reasonable  margin  of  safety.  In 
1910,  at  one  time,  the  available  water  was 
reduced  to  a  two  weeks'  supply,  although 
the  rainfall  of  1910  exceeded  the  rainfall  of 
1900  by  about  one-seventh.  The  probable 
growth  of  population  in  the  communities  sup- 
plied and  their  consequent  increased  demand 
for  water  makes  absolutely  necessary  an 
immediate  increase  in  the  water  supply.  The 
streams  to  be  taken  constitute  the  only  avail- 
able supply  within  reach.  The  flow  of  these 
streams,  taken  in  connection  with  the  present 
and  prospective  requirements  of  the  com- 
munities served  and  the  present  available 
supply,  fairly  justify  the  finding  that  there 
is  a  present  necessity  for  their  taking. 

[It,  17]  In  its  conclusion  the  trial  Judge 
enforced  the  rule  of  reasonable  necessity  as 
we  have  interpreted  it,  and  disregarded  the 
respondents'  claim  that  provision  for  the 
future  should  be  confined  to  a  reasonably 
short  time  in  the  future.  Chiefly  in  two 
particulars  do  the  respondents  criticise  this 
conclusion,  if  the  facts  of  the  finding  stand 
uncorrected:  First,  they  insist  that  the  ap- 
plicant could  largely  decrease  the  consump- 
tion of  water  by  tne  use  of  meters  and  as  a 
consequence  condemnation  be  avoided.  The 
facts  concerning  the  use  of  meters,  their 
cost,  their  effect  upon  the  communities  serv- 
ed, and  the  attitude  of  such  communities 
towards  their  use,  do  not  sufficiently  appear 
to  enable  us  to,  on  this  ground,  hold  the  con- 
clusion of  the  trial  judge  erroneous,  even 
though  we  should  hold  that  the  applicant 
has  the  power  to  compel  the  general  use  of 
meters— a  proposition  whose  decision  is  not 
on  the  face  of  the  contract  between  the  city 
of  New  Haven  and  the  applicant  free  from 
difficulty,  and  ought  not  to  be  made  In  a  pro- 
ceeding to  which  New  Haven  is  not  a  party. 
Second,  the  respondents  insist  that  the  pres- 
ent supply  with  adequate  storage  reservoirs 
would  meet  all  reasonable  demands.  The 
finding  shows  that  such  storage  reservoirs 
would  entail  an  enormous  cost  and  add  little 
to  the  supply  and  hence  are  impracticable. 
The  testimony  of  the  engineers  fully  sup- 
ports the  conclusion  of  the  finding. 

There  is  no  error.  The  other  Judges  con- 
curred. 


Digitized  by 


Google 


H,L) 


HAWKINS  v.  CO-OPERATIVE  BLDG.  BANK 


641 


GRANDY  v.    ANDERSON. 

(Supreme  Court  of  Rhode  Island.    Jan.  22, 
1913.) 

Master  and  Servant  (|  316*)— Injuries  to 
Third  Persons— Independent  Contractor. 
Plaintiff  fell  over  a  mortar-bed  near  a  dwell- 
ing which  defendant  had  contracted  to  erect; 
but  the  mortar-bed  belonged  to  a  subcontractor, 
who  had  plastered  the  house  under  an  independ- 
ent contract,  and  had  been  placed  in  that  posi- 
tion by  him  after  the  work  was  completed,  and 
defendant  had  no  control  over  the  subcontrac- 
tor's actions  after  the  work  was  completed. 
Held,  that  defendant  was  not  liable  for  plain- 
tiff's injuries. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  ||  1242,  1243;   Dec.  Dig.  { 

Exceptions  from  Superior  Court,  Provi- 
dence and  Bristol  Counties ;  Elmer  J.  Rath- 
bun,  Judge. 

Action  by  Cella  Grandy  against  Andrew 
M.  Anderson.  Nonsuit,  and  plaintiff  except- 
ed. Exceptions  overruled,  and  case  remitted 
for  Judgment  for  defendant  on  the  nonsuit 

Defendant  was  the  original  contractor  for 
the  construction  of  a  dwelling,  and  contract- 
ed with  another  to  do  the  plastering,  and 
the  mortar-beds  were  in  front  of  the  dwell- 
ing; defendant  having,  however,  requested 
the  plastering  contractor  to  remove  them. 

A.  B.  Crafts  and  William  H.  McSoley,  both 
of  Providence,  for  plaintiff.  Washington  R. 
Prescott,  of  Providence,  for  defendant 

PER  CURIAM.  The  evidence  shows  that 
the  mortar-bed,  over  which  the  plaintiff 
claims  to  have  tripped  at  the  time  she  fell 
and  suffered  her  alleged  injuries,  did  not  be- 
long to  the  defendant,  but  was  the  property 
of  one  Walsh,  a  subcontractor  who  had  done 
the  plastering  of  the  house  under  an  entire 
and  independent  contract;  that  the  defend- 
ant had  nothing  to  do  with  the  placing  of 
the  mortar-bed  against  the  house,  in  the  posi- 
tion where  it  was  at  the  time  of  the  accident, 
and  did  not  give  any  order  in  relation  there- 
to, other  than  to  request  Walsh  to  take  it 
out  of  the  street;  that  Walsh,  the  owner, 
kept  the  mortar-bed  at  the  house,  because 
he  expected  to  use  it  to  do  other  work  in 
the  vicinity;  and  there  is  no  evidence  that 
defendant  bad  any  control  over  Walsh  or 
hid  disposition  of  the  mortar-bed  after  his 
work  was  completed.  The  case  falls  to  show 
that  the  defendant  was  in  any  way  respon- 
sible for  the  plaintiff's  Injury.  The  evidence 
offered  by  the  plaintiff  on  motion  to  reopen 
the  case  had  no  bearing  upon  the  main  ques- 
tion at  issue  as  to  the  defendant's  liability, 
and  the  court  properly  exercised  Its  discre- 
tion In  refusing  to  re-open  the  case. 

The  nonsuit  was  properly  granted.  The 
plaintiff's  exceptions  are  overruled,  and  the 
case  is  remitted  to  the  superior  court,  with 
direction  to  enter  its  Judgment  for  the  de- 
fendant on  the  nonsuit 


BENOIT  v.  PAYETTE 

(Supreme  Court  of  Rhode  Island.    Jan.  22, 
1913.) 

Appeal  and  Error  (|  1005*)— Review— Ver- 
dict. 

Though  the  evidence  be  conflicting,  the 
verdict  will  not  be  disturbed  after  approval  by 
trial  court,  where  there  is  no  substantial  evi- 
dence in  favor  of  the  losing  party. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Die.  §§  3860-3876,  3948-3954; 
Dec.  Dig.  |  1005.*] 

Exceptions  from  Superior  Court,  Provi- 
dence and  Bristol  Counties;  Christopher  M. 
Lee,  Judge. 

Action  by  Elie  Benoit  against  Adelard 
Payette.  There  was  a  verdict  for  plaintiff, 
and  defendant  brings  exceptions.    Affirmed. 

Fitzgerald  &  Higgins,  of  Providence,  for 
plaintiff.  Leonard  N.  Zisman,  of  Providence, 
for  defendant 

PER  CURIAM.  The  evidence  was  some- 
what in  conflict,  but  there  was  no  substantial 
evidence  adduced  on  behalf  of  the  defendant 
to  support  any  defense  to  the  plaintiff's 
claim  for  the  balance  due  on  a  promissory 
note.  The  verdict  of  the  Jury  for  the  plain- 
tiff was  amply  supported,  and  has  received 
the  approval  of  the  trial  judge.  We  find  no 
error  therein.  The  exceptions  based  upon 
admission  and  exclusion  of  testimony  are 
trifling  and  immaterial. 

The  defendant's  exceptions  are  overruled, 
and  the  case  is  remitted  to  the  superior  court, 
with  direction  to  enter  its  Judgment  for  the 
plaintiff  upon  the  verdict 


HAWKINS  v.  CO-OPERATIVE  BLDG. 
BANK. 

(Supreme  Court  of  Rhode  Island.    Jan.  22, 
1913.) 

Judgment  (|  743*)— Res  Judicata. 

Where,  in  a  former  action  between  the 
parties,  the  boundary  of  complainant's  land  was 
established,  and  it  was  found  that  her  piazza 
was  on  the  land  of  defendant  defendant  will 
not  be  enjoined  from  removing  it  until  title  can 
be  established  by  an  action  of  law. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
CVnt.  Dig.  §|  1253,  1275-1277;  Dec.  Dig.  f 
743.*] 

Appeal  from  Superior  Court  Providence 
and  Bristol  Counties;  Willard  B.  Tanner, 
Presiding  Justice. 

Bill  by  Emma  A.  Hawkins  against  the 
Co-Operative  Building  Bank.  From  a  decree 
denying  an  Injunction,  complainant  appeals. 
Affirmed. 

James  A  Williams,  of  Providence,  for  ap- 
pellant Alfred  S.  &  Arthur  P.  Johnson,  ot 
Providence,  for  appellee. 

PER  CURIAM.  This  bill  in  equity  con- 
cerns a  strip  of  land  about  8  feet  wide  and 
50  feet  long,  lying  easterly  of  a  certain  lot 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  ft  Am.  Dlf.  Key-No.  Series  *  Rep'r  Indexes 
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of  land  belonging  to  the  plaintiff  and  de^ 
scribed  In  the  bill,  upon  which  strip  rest 
the  front  piazza,  bay  window,  and  front  steps 
of  complainant's  house,  the  rest  of  which 
house  Is  upon  land  owned  by  the  complain- 
ant The  complainant,  while  admitting  that 
the  defendant  has  title  by  deed  to  the  strip 
of  land  in  question,  claims  title  thereto  by 
adverse  possession,  and  prays  that  the  de- 
fendant may  be  enjoined  from  cutting  off 
the  front  piazza,  bay  window,  and  front 
steps,  as  it  has  threatened  to  do,  until  the 
title  to  the  strip  may  be  determined  by  an 
action  at  law. 

This  court  is  of  the  opinion,  however,  that 
the  title  to  said  strip  of  land  has  already 
been  determined  to  be  In  the  defendant,  by 
construction  of  the  deed  under  which  the 
complainant  acquired  her  title,  as  set  forth 
In  Co-Operative  Building  Bank  v.  Hawkins, 
30  R.  I.  171,  182,  73  Atl.  617  et  seq.,  where 
the  location  of  the  east  line  of  the  complain- 
ant's land  is  shown  to  be  established,  and  to 
be  nearly  coincident  with  the  east  line  of  the 
body  of  the  house,  leaving  the  bay  window, 
piazza,  and  front  steps  on  the  land  of  the 
defendant,  and  wherein  it  is  also  held  that 
the  complainant  was  precluded  from  setting 
up  title  by  adverse  possession,  as  against 
the  defendant,  for  various  reasons  fully  set 
forth  In  the  opinion. 

The  title  to  the  strip  of  land  in  question 
having  already  been  determined  by  this 
court,  as  above  shown,  there  is  no  occasion 
for  a  further  determination  thereof  as  pray- 
ed by  the  bill. 

There  was  no  error  in  the  decree  of  the 
superior  court  dismissing  the  bill.  The  de- 
cree appealed  from  is  affirmed,  the  appeal  Is 
dismissed,  and  the  cause  is  remanded  to  the 
superior  court  for  further  proceedings. 


CRAM  v.  CHASE. 

(Supreme  Court  of   Rhode  Island.     Jan.   20, 
1913.) 

1.  Deeds  (|  100*)— Construction. 

A  deed  should  be  construed  with  reference, 
first,  to  the  significance  of  the  words  them- 
selves, and  also  with  regard  to  the  circum- 
stances surrounding  the  parties  at  and  before 
the  execution  and  delivery  of  the  deed. 

[Ed.  Note. — For  other  cases,  see  Deeds,  Cent. 
Dig.  |  239;  Dec.  Dig.  f  100.*] 

2.  Watem  and  Water  Courses  (|  156*)— 
Easement— Construction. 

Under  a  father's  deeds  to  his  children  of 
tracts  of  his  farm,  including  the  right  to  take 
water  from  a  nearby  spring,  and  "to  pass  and 
repass  to  and  from  the  shore"  bordering  the 
grantor's  lands,  the  right  to  take  water  is  not 
limited  by  the  quoted  phrase. 

[Ed.  Note.— For  other  cases,  see  Waters  and 

Water   Courses,    Cent   Dig.   88  158,   174-183; 
Dec.  Dig.  f  156.*] 

8.  Waters  and  Water  Courses  (|  156*)— 
Easement  —  Construction  —  '  'Take  wa- 
ter." 

A  deed  to  land  and  "also  a  privilege  to 

take  water"  from  the  spring  on  the  grantor's 


adjacent  farm,  as  occasion  may  require,  does 
not  limit  the  grantee's  right  to  take  water 
by  the  method  customarily  used  by  the  parties 
before  and  after  the  conveyance — by  means  of 
buckets,  barrels,  etc. — but  permits  a  taking  by 
pipe  and  pump  for  use  in  a  summer  hotel, 
especially  since  the  complaining  party  acqui- 
esced in  the  latter  method  for  several  years, 
and  where  the  pipe  is  laid  through  rocky  and 
unproductive  land. 

[Ed.  Note.— For  other  cases,  see  Waters  and 

Water  Courses,  Cent  Dig.  If  158,  174-183; 
Dec.  Dig.  i  156.*] 

4.  Easements    (f   43*)  —  Secondary    Ease- 
ments—Scope. 

The  extent  of  an  implied  or  secondary 
easement  depends  npon  the  purpose  and  ex- 
tent of  the  grant  of  the  primary  easement. 

[Ed.  Note. — For  other  cases,  see  Easements. 
Cent.  Dig.  |  97;  Dec.  Dig.  |  43.*) 

5.  Waters  and  Water  Courses  (|  156*)— 
Easement— Water  Rights— Enjoyment. 

Under  a  deed  including  the  right  to  take 
water  from  the  grantor's  nearby  spring,  his 
successor  cannot  complain  because  the  gran- 
tee's pumping  plant  is  maintained  on  a  tract 
other  than  that  covered  by  the  deed,  unless 
water  is  used  on  such  other  tract 

[Ed.  Note. — For  other  cases,  see  Waters  and 

Water  Courses.  Cent  Dig.  ||  158,  174-183; 
Dec.  Dig.  |  156.*] 

6.  Waters  and  Water  Courses  (|  156*)— 
Easement— Duration  . 

Under  a  deed  to  the  grantee,  "her  heirs 
and  assigns,  forever,"  granting  the  privilege  of 
taking  water  from  a  nearby  spring,  the  priv- 
ilege passes  to  the  grantee's  heirs  and  assigns. 

[Ed.  Note. — For  other  cases,  see  Waters  and 

Water  Courses,  Cent  Dig.  ||  158,  174-1S3; 
Dec.  Dig.  i  156.*] 

7.  Appeal  and  Error  (|   855*)— Questions 
Reviewable. 

On  appeal  from  a  decree  reserving  ques- 
tions as  to  the  amount  of  water  complainant 
may  take  under  an  easement,  and  the  purposes 
for  which  it  may  be  taken,  a  question  wheth- 
er the  easement  is  gross  or  appurtenant  to  a 
particular  tract  is  not  reviewable. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |  3406;   Dec.  Dig.  |  855.*] 

Appeal  from  Superior  Court,  Newport 
County;    Willard  B.  Tanner.  Judge. 

Bill  by  Rachel  H.  Cram  against  Paul 
Chase.  Decree  for  complainant  and  defend- 
ant appeals.  Appeal  dismissed,  decree  af- 
firmed, and  cause  remanded. 

Littlefleld  &  Barrows,  of  Providence,  for 
complainant  Lewis  A.  Waterman  and  Er- 
nest P.  B.  Atwood,  both  of  Providence,  for  re- 
spondent 

PARKHURST,  J.  This  Is  a  Mil  in  equity 
brought  by  Rachel  H.  Cram  against  Paul 
Chase  for  an  injunction  to  restrain  the  re- 
spondent from  interfering  with  or  preventing 
the  complainant  from  entering  upon  the  re- 
spondent's land,  and  relaying  a  certain  pipe 
to  a  spring  thereon,  and  from  in  any  way  in- 
terfering with  or  preventing  the  use  by  the 
complainant  of  the  water  of  said  spring  by 
means  of  said  pipe. 

The  complainant  whose  maiden  name  was. 
Rachel  H.  Chase  and  the  respondent  P»«' 
Chase,  are  the  children  of  Daniel  Chase,  late 


•For  other  casas  see  same  topic  and  lection  NUMBER  la  Dec.  Dig.  &  Am.  Dig.  Key-No.  Series  A  Bep'r  Index" 
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of  Portsmouth,  deceased,  and  both  reside  on 
Prudence  Island,  in  the  town  of  Portsmouth. 
Daniel  Chase  once  owned  a  large  tract  of 
land  on  said  island,  npon  which  was  situated 
his  homestead  with  its  barns,  outhouses  and 
surrounding  acres  of  farm  land.  Upon  this 
farm,  about  1,000  feet  from  the  honse,  was 
an  excellent  spring  affording  an  abundant 
supply  of  pure  water  at  all  seasons  of  the 
year.  There  were  other  sources  of  water 
supply,  including  a  brook,  700  or  800  feet 
from  the  house,  which  had  very  little  water 
in  the  summer,  also  a  well  of  water  near 
the  house  which  was  apt  to  be  dry  in  the 
summer,  and  was  very  little  used,  and  of 
doubtful  quality,  and  a  cistern  supplied  with 
rainwater  from  the  roof  of  the  farmhouse, 
which  at  times  had  very  little  water.  Dan- 
iel Chase  used  the  spring  freely  for  drinking 
and  other  domestic  and  farm  purposes,  for 
washing,  watering  stock,  etc.  During  the 
time  he  owned  the  land  there  w'as  no  pump- 
ing apparatus  or  pipe  line  on  the  premises, 
but  water  was  carried  from  the  spring  In 
buckets  and  barrels.  In  the  year  1890,  by 
deed  dated  and  recorded  November  26th, 
Daniel  Chase  conveyed  two  acres  of  this 
farm  land  to  Halsey  Chase,  who  was  also 
one  of  his  children.  In  this  deed  there  are 
the  following  words:  "And  the  said  Halsey, 
his  heirs  and  assigns,  are  to  have  the  right 
to  take  water  from  my  spring  for  his  family 
use.  *****  By  another  deed  dated  and 
recorded  December  9,  1890,  Daniel  Chase 
quitclaimed  to  Paul  Chase  two  lots  of  land 
from  this  farm,  each  containing  one  acre. 
In  this  deed  Paul  Chase  is  also  expressly 
given  "the  right  to  take  water  from  the 
spring  in  my  land,  west  of  his  house,  for  his 
family  use.  *  *  * "  By  deed  dated  April 
5th  and  recorded  April  16,  1892,  Daniel 
Chase  conveyed  to  Rachel  Chase  30  acres  of 
the  said  farm,  including  the  homestead,  with 
its  barns,  etc.  The  spring  was  not  on  this 
tract  of  30  acres,  but  the  deed  expressly 
jrives  her  "also  a  privilege  to  take  water 
from  the  spring  on  my  farm  as  occasion 
may  require."  Then,  In  the  year  1893,  Dan- 
iel Cliase  divided  up  the  remainder  of  his 
land  among  his  three  children,  by  the  follow- 
ing instruments:  A  deed  to  Rachel  Chase, 
containing  8  acres,  bounding  on  the  30-acre 
tract  previously  conveyed  to  her,  reserving 
to  himself  during  his  life  the  right  per- 
sonally and  for  his  own  benefit  to  culti- 
vate any  part  or  all  said  premises  and  to 
feed  stock  thereon.  This  was  dated  Nov- 
ember 24th,  and  recorded  December  2,  1893. 
A  deed  to  Halsey  Chase,  dated  and  record- 
ed at  the  same  time  as  the  above,  con- 
veying 26  acres,  bordering  on  the  30-acre 
tract  of  Rachel  Chase,  and  containing  the 
same  reservation  as  the  last-mentioned  deed. 
A  deed  to  Paul  Chase,  dated  and  recorded 
at  the  same  time  as  the  above,  conveying  140 
acres,  bounding  on  the  land  conveyed  to 
Rachel  Chase  and  Halsey  Chase,  with  the 
same  reservation  of  a  life  interest.  Up  to 
the  time  of  these  deeds  there  had  been  no 


pumping  apparatus  upon  any  of  these  prem- 
ises, but  water  from  the  spring  had  been  car- 
ried In  buckets  and  barrels  by  the  parties 
above  mentioned,  as  they  saw  fit  to  use  it 
After  the  farm  was  divided  up,  the  spring 
was  on  Paul's  land,  the  homestead  with  the 
brook  and  well  and  cistern  was  on  Rachel's 
land,  and  both  Rachel  and  Halsey  had  such 
rights  In  the  spring  as  Daniel  Chase  had 
given  them  in  the  deeds  above  mentioned. 
The  mother  of  Rachel  H.  Chase  died  about 
1881,  11  years  before  the  deed  from  her  fa- 
ther to  her  of  the  30-acre  tract  of  land  April 
5,  1892;  and  during  all  that  time  she  was 
housekeeper  for  her  father,  and  supported 
him  and  herself  for  nine  years  (1883-1892) 
by  taking  summer  boarders,  some  25  or  30 
at  a  time,  and  during  all  this  time,  her 
father  being  the  owner  of  the  entire  farm  and 
of  the  spring,  she  and  her  father  freely  used 
the  water  of  this  spring  for  watering  the 
stock,  for  cooking,  and  all  domestic  purposes 
in  and  about  this  farm  and  summer  hotel, 
making  little  or  no  use  of  the  well  and  cistern, 
which  seem  to  have  been  of  doubtful  quality 
and  entirely  inadequate.  The  complainant 
continued  to  run  the  house  as  a  boarding 
house  or  summer  hotel  after  she  received  the 
deed  from  her  father,  and  he  continued  to 
live  with  her  on  these  premises  and  to  re- 
ceive his  support  in  part  at  least  from  the 
proceeds  of  the  hotel,  until  his  death  in 
July,  1904.  In  the  meantime,  In  1895,  the 
complainant  married  Madison  H.  Cram,  and 
they  (with  the  exception  of  about  a  year) 
lived  in  the  house  upon  the  30-acre  tract  con- 
veyed to  the  complainant  In  1892,  and  have 
continued  to  run  the  same  as  a  summer  hotel 
or  boarding  house  down  to  the  present  time. 
Finding  it  increasingly  difficult  to  secure  suf- 
ficient pure  water  for  the  purposes  of  this 
farm  and  of 'the  hotel  thereon  by  the  old 
method  of  carrying  water  from  the  spring 
in  buckets  and  barrels,  Mr.  Cram  in  1902 
installed  a  pumping  plant  with  a  kerosene 
engine  on  the  8-acre  tract  (conveyed  to  the 
complainant  by  deed  dated  November  24, 
1893,  and  lying  between  and  adjacent  to  her 
30-acre  tract  and  Paul  Chase's  land),  and, 
having  cleaned  out  the  spring  and  built  a 
concrete  curb  about  the  same,  to  keep  out 
surface  water,  laid  a  pipe  of  1%  inches  di- 
ameter from  the  pump  to  the  spring,  about 
300  feet  on  Paul  Chase's  land,  and  from  the 
pump  to  a  tank  on  complainant's  premises, 
another  pipe  of  the  same  diameter,  about  700 
feet,  and  thereafter  pumped  the  water  from 
the  spring  to  said  tank,  and  through  a 
branch  pipe  also  to  the  house  of  Halsey 
Chase,  who  had  the  right  to  the  use  of  water 
from  the  spring  "for  his  family  use"  as 
above  shown.  The  pipe  from  the  spring  was 
buried  about  two  feet  deep  on  the  land  of 
the  defendant  The  plant  cost  upwards  of 
$800,  besides  the  labor  of  Mr.  Cram,  who 
superintended  the  work. 

This  pumping  plant  was  Installed  in  1902, 
during  the  lifetime  of  said  Daniel  Chase, 
while  he  was  still  living  with  his  daughter 
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Mrs.  Cram  on  the  homestead  farm,  where 
they  were  taking  boarders  as  above  shown, 
and  while  Daniel  Chase  still  had  a  life  In- 
terest In  the  land  where  the  spring  was  lo- 
cated, and  met  with  his  entire  approval.  It 
was  known  also  to  the  respondent,  Paul 
Chase,  that  the  complainant  and  her  hus- 
band were  expending  a  large  sum  of  money 
in  this  Installation.  He  was  at  his  home 
on  the  island  at  and  during  the  time  of  the 
Installation  of  the  plant,  and  must  have 
known  all  about  It.  It  is  uncontradicted  that 
the  land  In  which  this  pipe  is  laid,  within 
the  limits  of  defendant's  ownership,  is  a 
rocky  sldehill,  worthless  for  cultivation,  and 
has  never  been  cultivated.  Although  the  de- 
fendant refused  to  sign  any  paper  In  rela- 
tion thereto,  he  did  not  make  any  objection, 
either  at  the  time  of  the  installation  or  at 
or  after  the  time  of  his  father's  death,  un- 
til some  time  about  the  year  1009,  when  he 
learned  that  the  complainant  was  selling  wa- 
ter to  some  of  the  owners  of  the  adjacent 
lots  of  land ;  and  then  for  the  first  time  he 
raised  objection,  and  thereafter  took  up  the 
pipe  on  bis  land,  thereby  cutting  on*  the  wa- 
ter from  the  pump.  The  complainant  subse- 
quently caused  the  pipe  to  be  relald,  and  filed 
this  bill  to  enjoin  the  defendant  from  fur- 
ther interference  with  her  right  to  keep  and 
maintain  the  pipe  to  the  spring.  A  prelimi- 
nary injunction  was  granted  upon  hearing, 
as  prayed  In  the  bill;  and  thereafter,  upon 
full  hearing  before  the  presiding  Justice  of 
the  superior  court,  upon  the  pleadings  and 
oral  testimony  a  decree  was  entered  June 
19,  1911,  whereby  the  defendant  was  "per- 
petually enjoined  and  restrained  from  inter- 
fering in  any  manner  with  the  complainant 
and  her  heirs  and  assigns  taking  water  from 
the  spring  situated  on  the  said  respondent's 
land  described  in  said  bill  and  from  digging 
up,  removing,  or  in  any  manner  interfering 
with  the  pipes  laid  by  the  complainant's 
pumping  plant,  and  from  preventing  or  hin- 
dering the  complainant  and  her  agents  going 
upon  the  respondent's  said  land  lying  along 
said  pipes  and  around  said  spring,  and  re- 
pairing or  relaying  said  pipes  and  cleaning 
said  spring,  and  repairing  the  curbing  around 
It  whenever  it  shall  be  necessary  to  do  so, 
without  prejudice  to  the  rights  of  the  re- 
spondent in  other  proceedings  contesting  the 
amount  of  water  which  the  complainant  may 
take  from  said  spring  and  the  purposes  for 
which  it  may  be  taken."  It  is  to  be  noted 
that  by  the  last  clause  of  the  above-quoted 
decree  It  appears  that  other  proceedings  in- 
volving the  questions  as  to  the  amount  of 
water  the  complainant  is  entitled  to  take  and 
the  purposes  for  which  it  may  be  taken  are 
pending,  and  those  questions  are  therefore 
not  before  this  court  at  this  time. 

From  the  above  decree  the  defendant  sea- 
sonably claimed  and  perfected  his  appeal, 
and  thereon  the  case  is  now  before  this  court 

The  11  reasons  of  appeal  filed  by  the  re- 


spondent may  be  condensed  into  the  follow- 
ing: 

(1)  That  the  court  erred  in  finding  that 
the  language  of  the  grant  by  Daniel  Chase 
to  the  complainant  of  a  privilege  op  right 
to  take  water  from  his  spring  "as  occasion 
may  require"  gave  her  the  right  to  take  wa- 
ter therefrom  by  the  pipe  and  pumping  plant 
installed  by  her  for  that  purpose. 

(2)  That  the  court  erred  in  admitting  pa- 
rol testimony  for  the  purpose  of  explaining 
the  language  of  the  grant  of  the  right  to 
"take  water  from  my  spring  as  occasion  may 
require." 

(3)  That  the  court  erred  in  admitting  pa- 
rol evidence  of  the  declarations  of  Daniel 
Chase  as  to  the  uses  which  he  intended  to 
make  of  the  water  of  the  spring  upon  the 
land  owned  by  him  and  of  the  meaning  of 
the  language '"as  occasion  may  require"  con- 
tained in  said  deed  as  showing  the  extent  of 
the  grant  and  the  manner  of  its  enjoyment 

(4)  That  the  court  erred  In  not  finding 
that  the  complainant  was  limited  to  the  use 
of  buckets  and  barrels  in  taking  the  water 
from  said  spring;  and  in  finding  that  she 
had  the  right  to  lay  and  maintain  a  pipe 
across  the  respondent's  land  for  the  purpose 
of  conveying  the  water  to  a  tank  located  on 
the  land  first  conveyed  to  her. 

(5)  That  the  court  erred  in  not  finding  that 
the  fact  that  the  complainant  had  located 
the  Rump  by  which  the  water  was  conveyed 
to  the  tank  on  her  8-acre  lot.  Instead  of  on 
the  lot  first  conveyed  to  her,  although  no 
water  from  the  spring  has  been  used  on  the 
8-acre  lot,  affected  her  right  to  lay  the  pipe 
connecting  the  spring  with  the  pump  across 
the  respondent's  land. 

(6)  That  the  court  erred  in  finding  that  the 
grant  contained  In  the  deed  to  the  complain- 
ant and  her  heirs  and  assigns  of  the  privi- 
lege to  take  water  "as  occasion  may  re- 
quire" is  a  right  which  may  pass  to  the 
grantee's  heirs  and  assigns. 

[1-3]  The  first  and  most  important  ques- 
tion thus  raised  is  as  to  the  construction  to 
be  given  to  the  language  of  Daniel  Chase 
in  his  deed  to  the  complainant,  wherein  on 
April  5,  1892,  he  conveyed  the  30-acre  tract 
of  land,  and  after  the  description  of  the 
land  uses  these  words:  "Also  a  privilege  to 
take  water  from  the  spring  on  my  farm,  as 
occasion  may  require."  In  construing  these 
words  we  must  take  into  consideration  first 
the  significance  of  the  words  themselves; 
and  we  are  entitled  also  to  consider  all  of 
the  circumstances  surrounding  the  parties 
to  the  deed  at  the  time  of  and  prior  to  the 
execution  and  delivery  thereof.  It  Is  to  be 
noted  in  the  first  place  that  in  the  granting 
of  the  right  to  take  water  from  this  same 
spring  to  each  of  his  two  sons  Daniel  Chase 
uses  the  language  in  the  deed  to  Paul  Chase 
December  9,  1890,  "The  right  to  take  water 
from  the  spring  in  my  land  west  of  bis 
house,  Jor  his  tamtty  use,  and  also  the  right 
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to  pass  and  repass  to  and  from  the  shore,  by 
either  of  my  paths  that  I  use  for  that  pur- 
pose" ;  and  In  the  deed  to  Halsey  Chase, 
November  29,  1890,  "the  right  to  take  water 
from  my  spring,  for  his  family  use,  and  also 
the  right  to  pass  and  repass  to  and  from  the 
shore  by  either  of  my  paths,  that  I  now  use 
for  that  purpose."  The  parties  In  their 
briefs  have  both  fallen  Into  an  error  in  their' 
attempt  to  limit  these  grants  to  the  sons  of 
the  right  to  take  water  from  the  spring  by 
connecting  therewith  the  language  as  to  the 
use  of  the  "paths  that  I  now  use."  It  Is 
manifest  from  a  careful  reading  of  both  the 
deeds  that  the  right  to  use  these  paths  has 
nothing  to  do  with  the  spring,  but  only  gives 
a  right  of  passage  "to  and  from  the  shore," 
doubtless  made  necessary  by  reason  of  the 
fact  that  these  small  parcels  of  land  were 
carved  out  of  the  farm,  and  did  not  reach 
the  shore  to  which  access  is  manifestly  nec- 
essary as  giving  access  to  the  waters  of  the 
bay  as  the  only  highway  connecting  the  is- 
land with  the  outside  world.  These  grants 
of  the  right  to  take  water  from  the  spring 
to  these  two  sons  are  therefore  in  the  most 
general  terms  of  a  right  to  take  water,  lim- 
ited only  by  the  words  "for  his  family  use." 
The  grant  to  the  complainant  of  "a  privilege 
to  take  water  from  the  spring  on  my  farm,  as 
occasion  may  require,"  is  in  still  more  gen- 
eral terms,  and  the  omission  of  the  words 
"for  family  use"  is  significant  In  view  of 
the  fact  that  a  much  larger  tract  of  land  Is 
conveyed  to  the  complainant,  and  in  view, 
also,  of  the  fact  so  well  known  to  Daniel 
Chase  that  his  daughter  had  used,  and  wits 
using  the  homestead  house  and  farm  for 
both  bis  and  her  support  in  running  a  sum- 
mer hotel.  It  is  fair  to  assume  that  in  thus 
giving  her  the  use  of  the  water  of  the  spring 
he  intended*  to  provide,  not  only  for  such 
use  as  she  was  with  his  full  knowledge  then 
making  of  the  water,  for  his  benefit  as  well 
as  for  her  own,  but  also  with  an  eye  to  the 
future  requirements  of  the  business  of  keep- 
ing a  summer  hotel  as  indicated  by  the 
words  "as  occasion  may  require,"  words 
which,  in  their  plainest  and  most  obvious 
meaning,  have  reference  to  the  future,  and 
are  susceptible  of  a  very  broad  and  liberal 
construction.  It  is  not  unfair  to  deduce  from 
the  circumstances  above  set  forth,  in  connec- 
tion with  the  language  used,  that  the  gran- 
tor had  the  intention  of  so  making  the  spring 
subservient  to  the  purposes  of  the  complain- 
ant as  to  give  her  a  right  commensurate 
with  the  interests  to  be  served. 

The  defendant  broadly  contends  that,  whi:«s 
there  is  an  undoubted  right  In  the  complain- 
ant to  take  the  water  from  the  spring,  sue  ft 
right  must  be  limited,  as  to  method,  to  that 
used  commonly  and  customarily  by  the  par- 
ties prior  to  and  after  the , conveyance  by 
means  of  buckets,  barrels,  etc.,  and  does  not 
Imply  a  right  to  lay  and  use  a  pipe,  pump, 
etc    But  the  right  granted  is  a  "privilege 


to  take  water,"  and  it  is  difficult  to  find  an 
expression  of  more  general  significance.  It 
will  not  be  denied  that  water  may  be  "tak- 
en" by  a  pipe  and  pump  as  effectually  as  by 
a  bucket  or  barrel;  so  that  there  is  nothing 
in  the  significance  of  the  word  "take"  which 
of  itself  Imports  any  limitation  as  to  the 
method  of  taking,  nor  do  the  words  "as  occa- 
sion may  require"  suggest  any  limitation  as 
to  the  method  of  taking.  On  the  contrary, 
if  it  were  necessary  to  regard  these  latter 
words  as  having  any  relation  to  the  method 
of  taking,  they  might  be  deemed  to  be  rath- 
er In  extension  than  in  limitation,  and  to 
imply  that  the  method  of  taking  in  the  fu- 
ture was  intended  to  be  such  as  occasion 
might  require,  in  view  of  the  use  for  which 
the  water  might  be  required.  The  language 
in  all  three  of  the  grants  by  Daniel  Chase 
to  his  children  is  of  a  right  or  privilege  "to 
take  water,"  without  any  limitation  as  to 
the  method ;  and  it  would  have  been  so  easy 
to  limit  the  right  to  take  by  reference  to  the 
existing  methods  of  use  or  by  some  other 
express  limitation  that  it  is  inconceivable 
that  the  grantor  Intended  any  such  limita- 
tion. And  this  view  Is  strengthened,  if  need 
be,  by  the  fact  that  the  grantor  himself, 
while  still  in  possession  of  the  land  and 
having  a  right  to  object,  not  only  failed  to 
object,  but  actually  approved  the  installa- 
tion ;  that  his  son  Paul,  the  defendant,  with 
full  knowledge,  failed  to  object  until  seven 
years  after  the  installation,  and  by  the  fur- 
ther fact  that  the  pipe  was  laid  through  a 
piece  of  rocky  hillside  unfit  for  cultivation 
and  never  cultivated,  where  there  could  be 
no  appreciable  damage  to  the  owner. 

The  defendant's  counsel  seeks  to  sustain 
his  position  that  there  can  be  no  Implied 
secondary  easement  to  maintain  a  pump  with 
a  pipe  laid  as  an  aqueduct  from  the  spring 
in  defendant's  land  by  the  citation  of  cer- 
tain authorities.  But  an  examination  of 
them  satisfies  this  court  that  they  are  not 
applicable  to  the  case  at  bar.  In  Montana 
O.  P.  Co.  t.  B.  &  M.  Co.,  20  Mont  533,  52 
Pac.  375,  there  was  a  grant  of  a  right  to 
flood  and  store  water  from  a  certain  source 
upon  a  certain  tract  of  land  The  grantee 
attempted  to  bring  water  from  another  source 
by  a  pipe  line  across  grantor's  land  and  to 
store  this  other  water  on  the  granted  land; 
and  it  was  held  that  this  could  not  be  done, 
as  it  was  a  manifest  attempt  to  extend  the 
granted  right  beyond  proper  limits.  The  case 
has  no  application  to  the  case  at  bar.  In 
most  of  the  other  cases  cited  upon  this  point 
there  was  already  In  existence,  at  the  time 
the  right  to  take  water  was  granted  or  ac- 
quired, either  a  natural  or  an  artificial  wa- 
terway, ditch,  flume,  or  pipe  in  or  by  which 
the  water  to  be  taken  had  theretofore  been 
taken  by  the  grantee,  and  to  the  use  of 
which  it  clearly  appeared  that  the  right  was 
limited;  and  it  was  therefore  held  that  there 
was  no  Implied  right  to  change  the  exist- 
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ing  method  of  taking  and  to  substitute  an- 
other. See  On  thank  v.  Railroad  Co.,  71  N. 
X.  194,  27  Am.  Rep.  35 ;  Myton  v.  Wilson,  6 
Pa.  Super.  Ct.  293;  Shaffer  v.  Rank,  37  La. 
Ann.  242 ;  Snyder  v.  Colorado,  etc.,  Co.,  181 
Fed.  62,  104  C.  C.  A.  136;  Allen  v.  San  Jose 
L.  &  W.  Co.,  92  Cal.  138,  28  Pac.  215,  15  L. 
R.  A.  93;  Johnston  v.  Hyde,  32  N.  J.  Bq. 
446;  Oliver  v.  Agasse,  132  Cal.  297,  64  Pac. 
401.  The  facts  of  these  cases  are  of  such 
varied  character  and  so  differ  from  those  of 
the  case  at  bar  that  we  do  not  deem  them 
of  any  weight  in  this  consideration,  and  an 
extended  review  of  them  would  be  unprofit- 
able. 

[4]  The  extent  of  an  implied  or  secondary 
easement  depends  upon  the  purpose  and  ex- 
tent of  the  grant  of  the  primary  easement 
The  rule  is  thus  stated  in  Gould  on  Waters, 
at  section  306:  "The  grant  of  water  ease- 
ments carries  with  them  by  Implication,  as 
secondary  or  subsidiary  easements,  every- 
thing that  is  beneficially  necessary  or  Inci- 
dent to  the  grant,  whether  mentioned  or  not 
as  "privileges,'  'appurtenances,'  or  the  like. 
*  *  *  Of  two  constructions  that  will  be 
selected  which  gives  to  such  appurtenant 
privileges  the  more  convenient  and  reason- 
able mode  of  enjoyment." 

"Sec.  318.  Grants  of  rights  to  use  water 
are  to  be  so  construed  as  to  substantially  se- 
cure the  rights  which  appear  to  have  been 
contemplated  by  the  parties,  and  the  literal 
reading  of  the  conveyance  will  not  be  fol- 
lowed if  a  more  liberal  construction  does 
.not  impair  the  rights  of  the  other  party." 

A  grant  of  the  right  or  privilege  "to  take 
water"  on  the  land  of  the  grantor  necessarily 
Involves  the  right  of  access  to  the  water  over 
and  upon  the  grantor's  land.  Access  for  the 
purpose  of  taking  water  from  this  spring 
had  been  by  going  to  and  fro  on  foot  and 
by  the  use  of  buckets,  also  by" driving  with 
carts  and  barrels;  but  as  there  is  no  ex- 
press limitation  in  the  deeds  as  to  the  meth- 
od of  access,  and  as  there  is  no  doubt  that 
the  use  of  a  pipe  connected  with  a  pump 
and  drawing  water  from  a  spring  is  a  most 
common  and  usual  method  of  taking  water, 
we  are  of  the  opinion  that  the  method  used 
by  the  complainant  in  this  case  under  all 
the  circumstances  was  fully  warranted  by 
the  terms  of  the  grant  to  her,  and  that  the 
same  method  might  have  been  used  by  her 
brothers,  had  they  seen  fit,  under  the  grants 
to  them.  In  view  of  the  facts  In  evidence 
as  to  the  use  made  by  the  grantor  and  by 
the  complainant  with  his  concurrence  and 
sanction  of  the  water  from  the  spring  during 
so  many  years  for  the  purpose  of  supplying 
the  manifold  necessities  and  conveniences  of 
a  summer  hotel,  and  of  his  approval  of  the 
installation  and  use  of  the  pumping  plant, 
and  of  the  further  fact  that  the  pipe  was 
laid  through  rocky  and  unproductive  soil  on 
the  defendant's  property  doing  no  'substan- 
tial damage  thereto,  and  without  objection 


on  his  part  for  so  many  years,  we  are  of 
the   opinion   that  there  was   a  -substantial 
agreement  on  the  part  of  all  the  parties  con- 
cerned that  access  to  the  spring  by   means 
of  the  pipe  as  laid  was  a  reasonable  method 
of  access,  fully  covered  by  the  broad  terms 
of  the  grant,  and  was  in  no  sense  an  en- 
largement of  the  privilege  intended    to   be 
granted  nor  an  Increase  of  the  burden  npon 
the  servient  estate.    It  is  Impossible  to  con- 
ceive of  a  method  by  which  water  could  be 
taken  upon  the  land  in  question  with  less 
damage  to  the  servient  estate  than  by  the 
means  here  employed.    Very  few  cases  have 
been  cited  by  either  party  to  this  contro- 
versy which  have  a  direct  bearing  upon  this 
question,  although  a  very  largo  number  have 
been  cited  upon  general  questions  relating  to 
water  rights  and  water  easements.    We  find 
a  few,  however,  which  seem  to  throw  some 
llgnt.    In  Arnold  v.  Farr,  61  Vt  444. 17  AtL 
1004,  tbe  owner  of  a  spring  had  granted  to 
the   ancestor  of   defendant   "one   undivided 
sixth  part  of  a  certain  spring  and  the  aque- 
duct which  conveys  the  water  therefrom"  to 
a  certain  dwelling  house  owned  by  grantors, 
"with  full  liberty  to  take  said  portion  of  tbe 
water  running  In  said  aqueduct  from  such 
point  in  said  aqueduct  as  shall  be  most  con- 
venient, and  conduct  the  same  to  his  prem- 
ises ;"   followed  by  provisions  as  to  payment 
of  expenses  of  repair  and  maintenance,  etc. 
It  appeared  that  the  original  grantee  of  this 
privilege  had  put  in  a  branch  aqueduct  and 
conveyed   the   water  to  his  premises,    and 
that  the  defendant's  one-sixth  of  the  water 
had  been  so  taken  ever  since.    The  defend- 
ant was  about  to  put  In  an  Independent  pipe 
from  the  spring  to  his  buildings  and  the 
plaintiffs    sought   to    enjoin    him,    claiming 
that  the  grant  gave  only  the  right  to  take 
one-sixth  of  the  water  of  the  spring  through 
the  existing  aqueduct,  as  it  had  been  there- 
tofore taken.    The  court  says  (61  Vt,  at  page 
448,  17  Atl.,  at  page  1005):   "Rut  in  this  case 
there  is  no  uncertainty  in  the  deed.    The 
extent  of  the  grant  is  clearly  defined,  and 
the  fact  that  the  defendant  and  his  grantor 
for  many  years  drew  their  share  from  the 
stone  aqueduct  is  not  conclusive  against  de- 
fendant's right  to  take  it  directly  from  the 
spring  by  another  aqueduct,  unless  the  words 
in  the  deed  clearly  or  by  necessary  implica- 
tion limit  him  to  the  former  means,  and  we 
hold  that  they  do  not    This  is  in  accordance 
with  the  reasoning  of  the  court  in  Adams  v. 
Warner,  23  Vt.  395,  and  Rood  v.  Johnson,  26 
Vt  64.    The  defendant  has  not  drawn  nor 
threatened  to  draw  more  than  his  share  of 
tbe  water,  and,  though  ■  the  master  reports 
that  there  is  no  practicable  way  for  the  de- 
fendant to  draw  his  one-sixth  part  by  a  sep- 
arate pipe  and  be  reasonably  sure  of  getting 
his  share  and  no  more,  we  think  that  tbe 
orator's  rights  are  not  so  imperiled  by  tbe 
defendant's  proposed   means   of  taking  his 
share  as  to  warrant  the  intervention  of  the 
court  of  chancery  by  its  injunction  or  by  an 
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order  for  a  division  of  the  water  according 
to  the  prayer  of  the  bill." 

In  Stevenson  v.  Wiggin,  56  N.  H.  308,  a 
deed  conveyed  certain  real  estate,  by  de- 
scription, which  was  followed  by  the  words: 
"Also  conveying  the  right  to  draw  water 
from  any  and  all  the  springs  on  said  Clem- 
ent's [grantor's]  land  easterly  and  above  the 
aforedescrlbed  premises  with  the  right  to 
conduct  the  same  by  aqueduct  to  said  prem- 
ises for  all  uses  and  purposes  forever." 
There  were  no  structures  on  the  land  con- 
veyed at  the  time,  and  the  springs  were  In 
their  natural  state.  The  grantees  erected 
factories  on  the  premises  conveyed  to  them, 
and  entered  on  the  grantor's  land  and  built 
two  reservoirs  there  for  the  purpose  of  col- 
lecting the  waters  of  the  springs.  Plaintiff 
objected  that  defendant  was  given  no  right 
to  pen  up  the  water  or  build  reservoirs, 
and  sued  In  trespass  quare  clausum  for  the 
injury  done  to  the  soil.  After  examining  the 
evidence  of  title,  and  finding  that,  on  the 
true  construction  of  the  language  quoted 
above,  the  defendants  were  entitled  to  take 
all  the  water  from  all  the  springs  on  the 
plaintiff's  land  for  the  benefit  of  such  busi- 
ness as  should  afterwards  be  carried  on  up- 
on the  land,  the  court  says  (56  N.  H.,  at 
page  311):  "It  Is  further  contended  that  the 
deed  gives  only  the  right  to  draw  water 
from  the  springs.  I  am  not  sure  that  I  un- 
derstand this  point  The  right  to  draw  wa- 
ter from  a  spring,  one  would  think,  must  in- 
volve the  right  to  make  all  such  arrangements 
as  were  needful  In  order  to  draw  the  water, 
and  the  right  to  draw  all  the  water  must 
Imply  the  right  to  make  such  erections  and 
arrangements  as  were  necessary  for  that 
purpose.  It  is  further  objected  that  no  right 
was  given  to  the  defendants  to  pen  up  the 
water  or  build  reservoirs;  and,  to  sustain 
this  view,  the  case  of  Walker  v.  Stewart,  18 
Law  Rep.  (N.  S.)  396,  Is  cited.  It  appears 
to  me  that  that  case  has  no  application  here. 
From  the  account  given  of  It  in  the  argu- 
ment It  would  appear  that  in  that  case  the 
quantity  of  water  to  which  the  party  had  a 
light  was  drawn  In  question.  That  quantity 
being  regulated  by  the  size  of  the  pipe 
through  which  It  was  drawn,  the  court  held 
that  the  quantity  was  limited  to  so  much 
water  as  would  run  through  the  pipe  without 
Increasing  Its  head  by  a  dam.  I  have  no 
doubt  that  the  construction  of  that  deed  was 
correct,  but  In  the  case  under  discussion  the 
defendants  have  a  right  to  all  the  water,  If 
taken  in  good  faith,  to  be  used  upon  the 
land ;  and  the  only  question  Is  whether  the 
defendants  have  a  right  to  use  the  necessa- 
ry means  In  order  to  avail  themselves  of  all 
the  water.  The  court  has  found  that  the  de- 
fendants In  good  faith  require  all  the  water 
to  be  used  on  the  land,  and  that  they  have 
done  what  la  proper,  and  no  more  than  what 
Is  reasonably  right  and  proper,  In  order  to 
avail  themselves  of  it  I  understand  that 
the  adaptation  of  suitable  means  for  the  pur- 


pose of  utilizing  the  water  of  springs  ts  a 
matter  of  skill.  Sometimes,  when  the  water 
makes  its  appearance  In  a  single  jet  or 
stream  coming  out  of  a  hard  bank,  or  a  cleft 
In  a  rock,  the  arrangements  may  be  very 
simple.  In  other  places,  .where  the  water 
seems  to  be  more  diffused,  oozing  as  it  were 
out  of  a  considerable  surface,  and  gradually 
collecting  into  a  stream,  a  different  and  more 
elaborate,  If  not  more  complicated,  arrange- 
ment is  required.  I  do  not  see  how  this 
case  can  be  matter  of  law.  I  do  not  see 
how  the  court  can  ever  undertake  as  matter 
of  law  to  say  that  one  arrangement  is  proper 
and  another  Improper.  It  must  in  all  cases 
be  a  matter  of  fact  to  be  determined  by  the 
application  of  the  requisite  skill  and  ex- 
perience. This  being  so,  and  the  court  hav- 
ing found,  as  matter  of  fact  that  the  de- 
fendants have  done  nothing  more  than  was 
reasonably  necessary  for  the  purpose  of  sav- 
ing and  using  all  the  water,  in  good  faith, 
required  by  them  for  their  works,  situated 
on  their  land,  to  which  this  right  to  take 
water  was  made  incident  by  the  conveyance, 
it  appears  to  me  that  the  action  cannot  be 
maintained."  And  after  quoting  well-known 
maxims  of  the  law,  to  the  effect  that  "who- 
ever grants  a  thing  is  supposed  also  tacitly 
to  grant  that  without  which  the  grant  itself 
would  be  of  no  effect,"  the  court  proceeds  in 
conclusion  to  say  (56  N.  H.,  at  page  313): 
"The  doctrine  so  fully  and  clearly  expressed 
in  the  above  extract  is  so  well  established 
as  to  be  elementary.  The  only  difficulty,  if 
any  difficulty  there  be,  Is  In  the  application. 
I  cannot  however,  find  any  real  difficulty 
in  the  present  case.  The  means  used,  and 
the  interference  with  the  land,  seem  to  be  not 
at  all  disproportionate  to  the  importance  of 
the  right  granted;  and,  on  the  whole,  I  feel 
quite  clear  that  there  should  be  judgment  for 
the  defendant  without  the  necessity  of  con- 
sidering at  all  the  question  as  to  the  form 
of  action." 

The  principles  involved  in  the  decision  of 
the  two  cases  last  cited  seem  to  be  quite  ap- 
posite to  those  Involved  In  the  case  at  bar. 
The  complainant  built  a  concrete  curb  about 
the  spring  to  keep  out  surface  water,  and 
this  would  also  tend  to  keep  the  water  of 
the  spring  pure  and  free  from  leaves,  sticks, 
dirt  and  other  rubbish,  as  well  as  to  keep 
the  flow  of  the  spring  from  wearing  away 
the  soil,  by  holding  the  soil  in  place  about 
the  spring  permanently,  and  avoiding  the 
need  of  frequent  repair,  and  Is  analogous  to 
the  building  of  the  reservoir  in  the  Stevenson 
Case;  while  the  building  of  the  pipe  line  to 
the  pump  and  tank,  for  the  purpose  of  tak- 
ing the  water  to  the  complainant's  tank 
for  her  use,  Is  very  similar  to  the  act  of  the 
defendant  In  Arnold  v.  Farr  in  building  a 
new  and  separate  aqueduct  although  there 
was  one  already  In  existence  from  which  he 
had  always  taken  his  share  of  the  water; 
and  it  is  to  be  noted  that  In  the  latter  case 
it  was  held  that  the  fact  that  the  defendant 
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bad  always  theretofore  used  the  existing  aque- 
duct did  not  so  measure  and  define  his  right 
as  to  prevent  him  from  building  a  new  aque- 
duct if  he  saw  fit  In  thus  coming  to  the 
conclusion  that  the  complainant  had  the  right 
to  install  the  pipe,  and  connect  it  with  a  pump 
as  Incident  to  the  grant  In  such  broad  and 
general  terms  of  the  "privilege  to  take  wa- 
ter" under  the  circumstances  above  set  forth, 
we  have  relied  upon  the  language  of  the 
grant  itself,  and  upon  the  undisputed  facts 
of  the  case,  and  have  not  found  it  necessary 
to  rely  in  any  degree  upon  the  evidence  of- 
fered by  the  complainant  and  objected  to  by 
the  defendant  as  to  the  intentions  of  Daniel 
Chase  regarding  the  Installation  of  a  pump, 
or  as  to  what  he  said  in  relation  to  the  mean- 
ing of  his  language  in  the  grant  We  think 
it  Is  plainly  evident  upon  the  undisputed 
facts  that  it  was  his  intention  to  permit  the 
complainant  to  do  as  she  has  done.  It  there- 
fore becomes  unnecessary  to  discuss  the 
questions  as  to  the  admissibility  of  certain 
testimony  as  suggested  by  the  defendant  in 
the  second  and  third  paragraphs  of  the  de- 
fendant's objections  above  set  forth.  And, 
as  to  the  objections  to  the  decree  set  forth 
in  the  first  and  fourth  paragraphs,  we  are  of 
the  opinion  that  the  justice  of  the  superior 
court  did  not  err  in  finding  that  the  com- 
plainant had  the  right  to  take  water  from 
the  spring  by  a  pipe  and  pumping  plant, 
and  that  she  was  not  limited  to  the  use  of 
buckets  and  barrels.  We  do  not  mean  it  to 
be  understood  by  this  that,  as  a  general 
rule  and  under  all  circumstances,  it  should 
be  inferred  that  a  grant  of  a  right  to  take 
water  necessarily  involves  a  right  to  use  a 
pump  and  pipe.  As  shown  in  many  of  the 
above-cited  cases,  there  may  be  such  limi- 
tations express  or  implied,  or  such  circum- 
stances as  to  show  that  such  a  right  is  not 
to  be  inferred,  and  would  be  unreasonable 
and  unduly  burdensome  to  the  servient  es- 
tate. 

[5]  The  defendant  further  contends  that 
the  location  of  the  pump  upon  the  8-acre  lot, 
instead  of  the  30-acre  lot,  affected  complain- 
ant's right  to  lay  the  pipe  upon  the  defend- 
ant's property.  We  find  that  the  question 
sought  to  be  raised  by  tills  contention  Is 
wholly  Immaterial.  So  long  as  the  complain- 
ant erected  the  pump  upon  her  own  land  at  a 
convenient  point  in  the  pipe  line  to  effect  her 
purpose,  it  is  of  no  consequence  to  the  defend- 
ant whether  she  erected  it  upon  one  lot  or 
the  other.  The  pump  is  merely  one  part  of 
the  plant,  and,  if  It  were  necessary  or  con- 
venient to  erect  the  pump  upon  the  8-acre 
lot  for  mechanical  reasons  as  being  the  high- 
est point  to  which  the  water  must  be  raised 
from  the  spring  so  as  most  conveniently  to 
get  it  to  the  complainant's  tank  (as  may  be 
inferred  from  the  evidence),  it  is  at  all  events 
of  no  consequence  to  the  defendant  and  no 
ground  of  objection  on  his  part,  in  the  ab- 


sence of  any  evidence  that  the  water  was 
used  upon  the  8-acre  tract 

[I]  The  sixth  contention  above  set  forth 
that  the  court  below  erred  in  finding  that 
the  grant  to  the  complainant  of  the  "priv- 
ilege to  take  water  from  the  spring"  con- 
ferred a  right  which  would  pass  to  the  gran- 
tee's heirs  and  assigns  is  without  merit  in 
view  of  the  plain  language  of  the  deed.  The 
grant  Is  to  "Rachel  H.  Chase,  her  heirs  and 
assigns,  forever;  *  *  *"  and  the  haben- 
dum is  "to  the  said  Rachel  H.  Chase  and  her 
heirs  and  assigns,  to  their  own  use  and  be- 
hoof forever."  The  defendant's  counsel  is 
plainly  in  error  when  he  urges  that  the  words 
"heirs  and  assigns"  are  not  "connected  with 
the  giving  of  the  water  right  to  the  com- 
plainant" The  deed  is  plain  upon  Its  face, 
and  there  is  no  room  for  inference  or  con- 
struction. There  was  no  error  In  framing 
the  decree  so  as  to  protect  the  complainant 
and  her  heirs  and  assigns. 

We  have  not  found  It  necessary  to  consider 
the  question  whether  the  defendant  is  estop- 
ped by  his  long  acquiescence  In  the  mainte- 
nance of  the  pipe  line  from  contesting  the 
complainant's  right  so  to  maintain  it  for  the 
reason,  as  set  forth  above,  that  in  our  opin- 
ion tie  grant  Is  in  such  broad  and  general 
terms  that  under  the  circumstances  of  the 
case  a  grant  of  the  right  to  take  the  water 
by  a  pipe  may  be  Inferred;  and  the  only 
effect  which  we  have  given  to  the  defendant's 
acquiescence  has  been  as  to  the  reasonableness 
of  such  an  Inference  In  view  of  the  undisput- 
ed facts  and  of  Hie  general  concurrence  of 
all  the  parties  In  Interest 

[7]  A  part  of  the  argument  concerns  the 
question  whether  the  complainant's  right  to 
take  water  from  the  spring  is  an  easement  in 
gross,  or  is  appurtenant  to  the  30-acre  tract 
In  view  of  the  reservation  in  the  decree  of 
all  questions  relating  "to  the  amount  of  wa- 
ter which  the  complainant  may  take  from 
the  spring  and  the  purposes  for  which  it  may 
be  taken,"  we  are  of  the  opinion  that  the 
question  whether  the  complainant  has  an 
easement  In  gross  or  appurtenant  will  neces- 
sarily be  involved  in  the  determination  of 
those  reserved  questions,  and  is  not  now  be- 
fore us. 

We  find  no  error  in  the  decree  appealed 
from.  The  appeal  Is  dismissed,  the  decree  of 
the  superior  court  Is  affirmed,  and  the  case  is 
remanded  to  the  superior  court  sitting  In  and 
for  the  county  of  Newport  for  farther  pro* 
ceedlngs. 


PERKINS  et  el  v.  KTRBY. 

(Supreme  Court  of  Rhode  Island.    Jan.  15, 
1013.) 

1.  Deeds    (|    145*)  —  "CONDrnoit"  —  "Covs- 

NANTS." 

A  "condition"  In  a  deed  Is  something  in- 
serted in  it  for  the  benefit  of  the  grantor  em- 
powering him  on  default  of  performance  to  des- 
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troy  the  grantee's  estate  and  revert  It  to  him- 
self or  his  heirs,  while  a  "covenant"  Is  an  agree- 
ment or  consent  of  two  or  more  by  deed  to 
■writing  sealed  and  delivered,  whereby  either 
one  promises  to  the  other  that  something  is 
done  or  will  be  done  in  the  future. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  |  471;  Dec.  Dig.  g  148.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  pp.  1394-1400,  1601-1693.] 

2.  Landlord  and  Tenant  (58  47,  103*)— 
Lea  8es— Conditions—  Essentials. 

No  particular  form  is  essential  to  create  a 
condition  to  a  lease;  a  lessee's  estate  being  de- 
feated on  breach  of  terms  showing  that  a  con- 
dition was  intended. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent.  Dig.  Sg  112.  113,  321-327,  337- 
342  ;    Dec  Dig.  fg  47,  103.*] 

3.  Landlord  and  Tenant  (|  47*)— Leases- 
Conditions    —    EXISTENCE!   —    DETERMINA- 

rl0T'-  .  ,  * 

Whether  the  parties  to  a  lease  intended 
that  a  requirement  that  the  lessee  maintain  in- 
surance against  fire,  accidents,  and  boiler  ex- 
plosions should  have  the  force  of  a  condition, 
breach  of  which  by  their  lessee  would  work  a 
forfeiture,. must  be  determined  from  an  exami- 
nation of  the  lease  itself. 

[Ed.  Note. — For  other  cases,  see  Landlord 
and  Tenant,  Cent.  Dig.  gg  112,  113 ;  Dec.  Dig. 
g  47.*] 

4.  Landlord  and  Tenant  (I  47*)— Leases- 
Conditions—  Provisions   Constituting. 

A  lease  providing  that,  on  the  lessee's  fail- 
ure to  conform  to  all  the  "conditions"  of  the 
lease,  the  lessors  could  terminate  the  lease  and 
re-enter,  and  containing  "covenants"  or  "agree- 
ments" binding  the  lessee  regarding  the  use, 
care,  and  protection  of  the  premises,  including 
insurance  against  fire,  accident,  and  boiler  ex- 
plosions, made  the  undertaking  concerning  the 
insurance  a  "condition,"  breach  of  which 
would  work  a  forfeiture. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  gg  112,  113;  Dec  Dig.  g 
47.*] 

5.  Landlord  and  Tenant  (g  37*)— Leases- 
Construction. 

A  lease  or  other  writing  must  W  possible. 
be  so  construed  that  meaning  may  be  given  to 
all  its  parts. 

[Ed.  Note.— For  other  cases,  see  Landlord 
and  Tenant,  Cent.  Dig.  g  98;   Dec.  Dig.  g  37.*] 

6.  Landlord  and  Tenant  (g  47*) — Leases- 
Con  dttions — Performance. 

Under  a  lease  requiring  the  lessee  to  pro- 
cure insurance  policies  covering  the  premises 
and  to  assign  And  deliver  them  to  the  lessor, 
failure  to  so  assign  and  deliver  cannot  be  re- 
garded as  a  mere  technical  or  immaterial 
breach,  though  the  insurance  has  been  effected. 
[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant  Cent  Dig.  gg  112,  113;  Dec.  Dig.  g 
47.*] 

7.  Landlord  and  Tenant  <g  103*)— Leases- 
Conditions— Breach— Right  of  Forfei- 
ture. 

The  right  of  lessors  to  forfeit  a  lease  for 
the  lessee's  breach  of  a  condition  requiring  him 
to  insure  the  premises  against  fire,  etc,  and  to 
deliver  the  policies  to  them,  is  not  affected  by 
a  power  reserved  to  them  to  Insure. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant  Cent  Dig.  gg  821-827,  337-342 ;  Dec 
Dig.  g  103.*] 

8.  Landlord  and  Tenant  (J  111*)— Breach 
of  Condition— Demand— Necessity. 

Under  a  lease  binding  the  lessee  to  insure 
tbe   premises  against  fire,  etc.,  and  to  deliver 


the  policies  to  the  lessor,  the  latter  need  not 
demand  such  delivery  before  proceeding  to  give 
notice  of  forfeiture  under  the  lease  for  such 
breach. 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  g  336 ;  Dec  Dig.  g  111.*] 

9.  Landlord  and  Tenant  (g  47*)— Leases- 
Conditions— Performance— Time. 

When  a  lease  requires  the  lessee  to  insure 
the  premises  against  fire,  etc.,  and  to  deliver 
the  policies  to  the  lessor,  but  does  not  fix  any 
time  within  which  such  delivery  shall  be  made, 
the  lessee  is  entitled  to  a  reasonable  time  in 
which  to  make  it 

[Ed.  Note— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  gg  112,  113;  Dec.  Dig.  g 
47.*] 

10.  Landlord  and  Tenant  (g  47*)— Leases- 
Conditions  —  Performance  —  "Reasona- 
ble Time." 

The  "reasonable  time"  to  which  a  lessee  is 
entitled  to  perform  a  condition  of  the  lease, 
where  no  time  for  performance  is  specifically 
fixed,  is  such  time  as  is  necessary  in  the  cir- 
cumstances to  do  what  is  required. 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  gg  112,  113;    Dec  Dig.  g 

For  other  definitions,  see  Words  and  Phrases, 
vol.  7,  pp.  5977-6983 ;   voL  8,  p.  7780.] 

11.  Landlord  and  Tenant  (g  285*)— Leases 
—  Conditions  —  Performance  —  Reason- 
able Time— Jury  Question. 

Whether  a  lessee  acted  within  a  reasonable 
time  in  delivering  to  the  lessors  policies  insur- 
ing the  premises  against  fire,  etc.,  as  required 
by  the  lease,  held,  under  the  evidence,  a  jury 
question. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant.  Cent  Dig.  gg  1193-1197,  1199-1204; 
Dec.  Dig.  g  285.*] 

Exceptions  from  Superior  Court,  Provi- 
dence and  Bristol  Counties;  Darius  Baker, 
Judge. 

Action  by  Frederick  E.  Perkins  and  an- 
other, trustees,  against  Henry  A.  Kirby. 
Verdict  for  plaintiffs,  and  defendant  brings 
exceptions.  Exceptions  partly  overruled 
and  partly  sustained,  and  case  remitted  for 
new  trial. 

Waterman  &  Greenlaw,  of  .Providence 
(Charles  B.  Tllley,  of  Providence,  of  coun- 
sel), for  plaintiffs.  Bassett  &  Raymond,  of 
Providence  (R.  W.  Richmond,  of  Providence, 
of  counsel),  for  defendant 

VINCENT,  J.  This  is  an  action  of  tres- 
pass and  ejectment  commenced  in  tbe  dis- 
trict court  of  the  Sixth  Judicial  district 
where  a  decision  was  rendered  for  the  de- 
fendant for  costs.  Tbe  plaintiffs  then  claim- 
ed a  Jury  trial.  In  tbe  superior  court  the 
plaintiffs  filed  certain  special  pleas  to  which 
tbe  defendant  demurred.  Tbe  demurrer  was 
overruled  and  the  plaintiffs  allowed  to  file 
an  amended  declaration.  The  defendant  de- 
murred to  the  amended  declaration,  which 
last-mentioned  demurrer  was  also  overruled. 
Tbe  case  was  then  tried  to  a  Jury  and  a 
verdict  rendered  for  the  plaintiffs  by  direc- 
tion of  tbe  court.  It  now  comes  here  upon 
tbe  defendant's  exceptions  (1)  to  the  decl- 
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sion  of  the  superior  court  In  overruling  the 
demurrer  to  the  amended  declaration,  (2)  to 
the  rulings  of  the  trial  judge  admitting  and 
excluding  testimony,  and  (3)  to  the  direc- 
tion of  a  verdict  for  the  plaintiffs. 

In  June,  1911,  the  plaintiffs,  by  an  Instru- 
ment in  writing,  leased  to  the  defendant 
certain  lands,  buildings,  and  estates,  there- 
in described,  for  a  term  of  two  years  be- 
ginning October  1,  1911,  and  terminating 
September  30,  1913.  This  indenture  of  lease 
provided,  among  other  things,  "that  insur- 
ance against  loss  by  Ore  shall  be  kept  and 
maintained  on  the  buildings  on  said  premis- 
es in  such  office  or  offices  as  the  said  lessors 
and  their  successors,  heirs  or  assigns  shall 
approve,  in  the  following  amounts:  The 
'Ada  building'  and  the  addition  thereto,  in 
a  sum  not  less  than  forty-five  thousand  six 
hundred  and  fifty  dollars  ($45,650);  the 
buildings  and  improvements  on  said  tract  of 
land  situated  at  the  corner  of  Harrison  and 
Westfleld  streets,  in  the  sum  of  sixteen 
thousand  dollars  ($16,000);  the  boilers  in 
said  'Ada  building'  in  a  sum  not  less  than 
fifteen  thousand  dollars  ($15,000);  and  that 
accident  insurance  will  be  kept  and  main- 
tained, indemnifying  the  parties  in  Interest 
from  all  loss  on  account  of  personal  injury, 
through  accidents  from  or  in  connection 
with  the  elevator  in  said  'Ada  building,'  In 
a  sum  not  greater  than  ten  thousand  dol- 
lars ($10,000)  for  any-  one  accident,  and  not 
greater  than  five  thousand  dollars  ($5,000) 
for  an  Injury  to  a  single  person,  said  policy 
to  be  in  such  form  and  with  such  company 
as  the  said  lessors,  their  successors,  heirs 
or  assigns,  shall  approve;  and  that  all  said 
policies  of  insurance  against  loss  by  fire 
shall  be  assigned  and  transferred,  or  made 
payable  in  case  of  loss,  to  the  said  lessors, 
their  successors,  heirs  or  assigns,  as  their 
interest  may  appear,  and  shall  be  delivered 
to  said  lessors,  their  successors,  heirs  or 
assigns,  by  the  said  lessee,  his  executors, 
administrators  and  assigns,  and  shall  at  all 
times  remain  in  the  possession  of  the  said 
lessors,  their  successors,  heirs  or  assigns; 
and  that  said  policy  of  accident  insurance 
shall  indemnify  and  save  harmless  the  said 
lessors,  their  successors,  heirs  or  assigns, 
from  any  loss  on  account  of  accidents  oc- 
curring on  or  in  connection  with  said  eleva- 
tor In  manner  as  aforesaid,  and  shall  be 
made  payable  to  the  said  lessors,  their  suc- 
cessors, heirs  or  assigns,  and  shall  be  de- 
livered to  the  said  lessors,  their  successors, 
heirs  or  assigns,  by  the  said  lessee,  his  ex- 
ecutors, administrators  and  assigns,  and 
shall  at  all  times  remain  in  the  possession 
of  the  said  lessors,  their  successors,  heirs 
or  assigns ;  and  in  default  of  the  said  les- 
see, his  executors,  administrators  and  as- 
signs, keeping  and  maintaining  such  insur- 
ance, then  the  said  lessors,  their  successors, 
heirs  or  assigns  may  effect  such  insurance 
in  manner  aa  aforesaid,  and  the  premium 


or  premiums  therefor  shall  be  paid  by  the 
said  lessee,  his  executors,  administrators 
and  assigns." 

The  defendant  entered  Into  possession 
of  the  leased  premises  on  October  X,  1911. 
and  on  the  9th  of  October  the  plaintiffs,  as 
lessors,  prepared,  signed,  and  delivered  to 
the  defendant  the  following  notice:  "Hen- 
ry A.  Kirby,  Providence,  R.  I. :  In  exercise 
of  the  power  given  us  by  a  certain  Inden- 
ture of  lease  dated  the day  of  June, 

1911,  and  made  between  yourself,  of  the  one 
part,  and  ourselves,  as  trustees  under  the 
will  of  Charles  Henry  Perkins,  late  of  the 
town  of  Warwick,  deceased,  of  the  other 
part,  we  hereby  declare  said  lease  at  an 
end  and  terminated  because  of  your  failure 
to  conform  to  the  conditions  of  said  lease 
requiring  you  to  keep  and  maintain  the  In- 
surance as  mentioned  in  said  lease  and  to 
have  the  policies  of  insurance  made  pay- 
able as  required  by  said  lease,  and  to  de- 
liver to  us  said  policies  as  required  by  said 
lease  and  to  permit  said  policies  at  all  times 
to  remain  in  the  possession  of  us  as  requir- 
ed by  said  lease.  And  you  are  notified  that 
we  shall  immediately  take  possession  of  the 
premises  and  that  you  are  to  quit  and  de- 
liver up  to  us  the  premises  mentioned  in 
said  lease  forthwith." 

At  the  time  of  the  delivery  of  this  notice 
the  policies  of  Insurance,  provided  for  in 
said  lease,  bad  not  been  delivered  to  the 
plaintiffs,  but  were  later,  on  the  same  day. 
taken  to  the  plaintiffs'  office  by  the  defend- 
ant's bookkeeper.  The  plaintiffs'  treasurer 
to  whom  these  policies  were  proffered  de- 
clined to  receive  them,  whereupon  defend- 
ant's bookkeeper  laid  them  on  a  railing  in 
the  plaintiffs'  office  and  withdrew.  After- 
wards the  plaintiffs,  under  advice  of  coun- 
sel, placed  the  policies  in  an  envelope,  mark- 
ed them  as  the  property  of  the  defendant 
and  put  them  in  their  safe. 

It  is  not  claimed  that  the  defendant  neg- 
lected to  obtain  insurance  in  accordance 
with  the  terms  of  the  lease,  or  that  at  any 
time  on  and  after  October  1,  1911,  the  plain- 
tiffs were  unsecured  from  loss,  or  that  such 
Insurance  had  been  placed  in  companies  of 
which  the  plaintiffs  disapproved.  The  plain- 
tiffs do  claim,  however,  that  the  defendant 
was  in  default  through  his  failure  to  make 
delivery  of  the  policies  to  them,  and  that 
such  failure  amounted  to  the  breach  of  a 
condition  of  the  lease  and  gave  to  them  the 
right  of  re-entry  under  the  forfeiture  clause 
contained  therein. 

The  defendant  contends  that  the  provi- 
sion of  the  lease  before  referred  to,  regard- 
ing insurance,  is  simply  a  covenant,  and 
that  any  failure  on  his  part  to  observe  the 
same  would  not  work  a  forfeiture  of  the 
lease,  but  would  only  entitle  the  plaintiffs 
to  damages.  The  defendant  claims  further 
that,  when  he  was  notified  by  the  plaintiffs 
of  their  intention  to  terminate  toe  lease,  a 
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reasonable  time  within  which  he  might  de- 
liver the  policies  had  not  elapsed. 

[1]  The  attitude  of  the  parties,  Indicated 
by  their  respective  claims,  leads  as,  In  the 
first  place,  to  consider  the  meaning  of  the 
terms  "condition"  and  "covenant"  and  to  as- 
certain their  significance  as  bearing  upon  the 
present  controversy. 

Numerous  authorities  might  be  cited  In 
which  a  "condition"  la  defined  to  be  some- 
thing inserted  in  a  deed  for  the  benefit  of 
the  grantor  giving  him  the  power,  on  default 
of  performance,  to  destroy  the  estate  if  he 
will  and  revest  it  in  himself  or  his  heirs.  A 
"covenant"  has  been  defined  to  be  an  agree- 
ment or  consent  of  two  or  more  by  deed  In 
writing,  sealed  and  delivered,  whereby  either 
one  of  the  parties  doth  promise  to  the  other 
that  something  Is  done  or  shall  be  done  in 
the  future.  While  there  is  more  or  less  vari- 
ation in  the  language  employed  by  different 
courts  in  defining  and  giving  effect  to  these 
terms,  the  decisions  are,  In  substance,  prac- 
tically the  same.  Some  of  the  authorities 
point  out  various  terms  and  expressions  hav- 
ing a  well-settled  meaning  and  which  are 
clearly  and  Indisputably  indicative  of  the 
intent  of  the  parties  to  the  instrument  to 
create  a  condition  or  enter  into  a  covenant  as 
the  case  may  be. 

[2]  A  more  extended  discussion  of  these 
authorities  would  not  be  profitable  In  view  of 
the  fact  that  we  find  it  to  be  the  consensus 
of  opinion  that  no  particular  form  of  expres- 
sion is  essential  to  the  creation  of  a  condi- 
tion, but  that,  if  it  is  manifest  from  the 
terms  of  the  instrument  that  a  condition  was 
intended,  the  estate  will  become  defeated  up- 
on a  breach  thereof.  In  Fowlkes  v.  Wagoner 
(Tenn.  Ch.  App.)  46  S.  W.  586,  the  court  said 
a  condition  "may  be  created  by  any  words 
which  show  a  clear,  unmistakable  Intention 
on  the  part  of  the  grantor  or  devisor  to  cre- 
ate an  estate  on  condition ;  regard  being  had 
to  the  whole  of  the  deed  or  will  in  which  they 
occur."  It  has  even  been  held  that  the  same 
words  may  create  either  a  covenant  or  a 
condition,  depending  upon  the  intention  of 
the  parties  as  such  intention  may  be  deter- 
mined from  the  context.  Chapin  v.  Harris, 
8  Allen  (Mass.)  594;  Tiffany  on  Landlord 
&  Tenant,  vol.  2,  p.  1363,  |  194.  The  princi- 
ple therefore  upon  which  this  question  must 
be  determined  is  well  settled.  The  authori- 
ties are  briefly  and  correctly  summarized  In 
the  note  to  be  found  in  1  I*  R.  A.  381,  as 
follows :  "According  to  modern  authorities  a 
clause  only  operates  as  a  condition  when  it  is 
apparent,  from  the  whole  scope  of  the  in- 
strument, that  it  was  intended  to  operate  so, 
or,  in  other  words,  there  is  no  technical  rule, 
but  courts  are  in  each  case  to  ascertain  the 
intent  and  give  the  instrument  effect  accord- 
ingly." 

[3]  We  must  therefore  determine  from  the 
examination  of  the  lease  itself  whether  or 
not  it  was  the  intention  of  the  parlies  to  this 
suit  that  the  provision  covering  the  matter  of 


insurance  should  have  the  force  of  a  condi- 
tion, the  breach  of  which  by  .the  lessee  would 
work  a  forfeiture  and  permit  the  re-entry 
of  the  lessors. 

[4]  The  lease,  following  the  habendum,  fix- 
es the  amount  of  the  annual  rent,  provides 
for  the  time  and  method  of  its  payment, 
and  limits  the  period  within  which  such  pay- 
ments of  rent  may  be  made  without  default; 
the  paragraph  concluding  as  follows:  "In 
case  of  failure  to  conform  to  all  the  condi- 
tions of  this  lease,  the  said  lessors,  their 
successors,  heirs  or  assigns,  sball  be  at  lib- 
erty to  declare  this  lease  at  an  end  and  ter- 
minated, and  thereupon  to  take  Immediate 
possession  of  the  premises,  in  which  case,  the 
said  lessee,  his  executors,  administrators  and 
assigns,  shall  be  considered  as  tenants  holding 
over  their  term."  The  succeeding  paragraphs 
of  -the  instrument  set  forth  the  several  under- 
takings of  the  parties  regarding  the  use,  care, 
and  protection  of  the  premises,  Including  in- 
surance against  fire,  accident,  and  boiler  ex- 
plosion. In  none  of  these  succeeding  para- 
graphs is  the  word  "condition"  or  "condi- 
tions" repeated,  but  the  several  undertakings 
of  the  parties  specified  therein  are  character- 
ized as  covenants  or  agreements.  If  it  had 
been  the  intention  to  confine  the  right  of  re- 
entry to  default  in  the  payment  of  rent,  the 
language  immediately  introductory  to  the  for- 
feiture clause,  "or  in  case  of  failure  to  con- 
form to  all  the  conditions ,  of  this  lease," 
would  be  useless  and  meaningless. 

[S]  A  lease  or  other  instrument  in  writing 
must,  if  possible,  be  so  construed  that  a 
meaning  may  be  given  to  all  its  parts.  Bish- 
op_jon  Contracts  (2d  Ed.)  §  384;  0  Cyc.  579. 
The  use  of  the  words  above  quoted  seem  to 
us  to  make  it  clear  that  it  was  the  Intention 
of  the  parties,  in  making  this  lease,  that  the 
failure  of  the  lessee  to  observe  its  require- 
ments respecting  insurance  should  work  a 
forfeiture  and  entitle  the  lessors  In  their  dis- 
cretion to  effect  a  re-entry. 

[6]  We  think  that  the  covenant  and  agree- 
ment to  insure  must  be  construed  as  a  con- 
dition to  which  the  right  of  re-entry  applies. 
It  has  been  argued  that,  inasmuch  as  the 
property  had  been  duly  covered  by  insurance 
from  the  beginning  of  the  term  by  policies 
made  payable  to  the  lessors  In  companies  not 
disapproved  of  by  them,  the  failure  of  the 
lessee  to  make  delivery  and  place  the  pol- 
icies in  the  physical  possession  of  the  lessors 
was  a  mere  technical  or  immaterial  breach 
which  would  not  entitle  the  plaintiffs  to  ex- 
act a  forfeiture.  We  do  not  think  that  the 
court  would  be  justified  in  adopting  this 
view.  We  cannot  undertake  to  divide  the  ob- 
ligations of  the  lessee  under  his  lease  into 
two  classes,  the  one  being  of  sufficient  im- 
portance to  require  bis  compliance  therewith, 
and  the  other  so  unimportant  that  he  should 
be  excused  therefrom.  The  undertaking  of 
the  lessee  to  deliver  the  policies,  in  accord- 
ance with  his  express  agreement  so  to  do,  is 
not,  in  our  opinion,  a  matter  so  trivial  and 
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unimportant  that  be  should  be  excused  from 
Its  performance. 

While  the  Importance  of  such  delivery 
might  be  worthy  of  some  consideration  In 
reaching  a  conclusion  upon  the  question  as 
to  whether  the  policies  were  delivered  within 
a  reasonable  time,  it  would  not  assist  us  in 
our  present  Inquiry  as  to  whether  or  not  a 
failure  to  deliver  the  policies  amounted  to 
the  breach  of  a  condition  of  the  lease  which 
would  entitle  the  lessors  to  declare  a  for- 
feiture. 

[7,  I]  The  power  given  to  the  lessors  to  In- 
sure, in  case  of  the  default  of  the  lessee  so 
to  do,  Is  simply  permissive  and  can  have  no 
effect  upon  the  right  of  the  lessors  to  de- 
clare a  forfeiture  and  terminate  the  lease.  It 
is  a  provision  entirely  for  the  benefit  of  the 
lessors  enabling  them  to  protect  their  prop- 
erty and  Interests  should  occasion  require. 
They  have  the  right  to  procure  Insurance,  in 
case  of  the  lessee's  default  and  charge  the 
premiums  to  the  lessee,  or  they  may  proceed 
to  declare  a  forfeiture  and  re-enter  In  a  sim- 
ilar manner  as  a  mortgagee  may  Insure  or 
foreclose  In  his  discretion.  Brown  v.  Cairns, 
63  Kan.  584,  66  Pac.  639;  Proctor  v.  Keith, 
12  B.  Mon.  (Ky.)  252 ;  Liggett  v.  Shlra,  159 
Pa.  350,  28  Ati.  218;  18  Am.  &  Bng.  Bncy. 
of  Law,  371.  And  we  do  not  think  that  the 
lessors  would  be  required  to  make  a  demand 
for  the  policies  before  proceeding  to  give  no- 
tice under  the  forfeiture  clause  of  the  lease. 

[1,10]  The  defendant  claims:  (1)  That  he 
did  not  have  a  reasonable  time  In  which  to 
make  delivery  of  the  policies  of  insurance 
prior  to  the  notice  given  to  him  by  the  lessors 
for  the  purpose  of  terminating  the  lease ;  and 
(2)  that  the  question  of  reasonable  time  was 
a  question  of  fact  for  the  jury.  The  lease 
does  not  fix  any  time  within  which  the  lessee 
should  deliver  the  policies  to  the  lessors,  and 
It  therefore  became  Incumbent  upon  the  les- 
see to  make  such  delivery  within  a  reason- 
able time.  A  "reasonable  time"  has  been 
well  defined  to  be  "so  much  time  as  is  neces- 
sary, under  the  circumstances,  to  do  conven- 
iently what  the  contract  or  duty  require  In 
the  particular  case  should  be  done."  Brown 
v.  Detroit  City  Ry.  Co.,  54  Mich.  496,  20  N. 
W.  559,  52  Am.  Rep.  822.  In  determining 
therefore  what  constitutes  a  reasonable  time, 
it  Is  necessary  to  take  into  consideration  all 
circumstances  which  may  surround  that  por- 
tion of  the  transaction,  including,  among  oth- 
er things,  the  time  required  in  the  prepara- 
tion of  the  policies  and  the  further  time 
which  might  be  necessary  for  their  careful 
examination  by  the  lessee.  The  lessee  would 
not  be  required  to  maintain  Insurance  prior 
to  the  commencement  of  his  term.  If  the 
lessee  in  the  usual  course  of  the  Insurance 
business  had  arranged  to  have  the  property 
covered  from  October  1,  1911,  he  would  be 
entitled  to  a  reasonable  time  after  that  date 


in  which  the  several  policies  could  be  proper- 
ly prepared  and  delivered  by  the  Insurance 
companies,  and  such  further  time  as  might 
be  needed  to  make  examination  of  their  con- 
tents to  determine  their  correctness  both  in 
form  and  substance,  and  to  see  that  they 
were  In  accordance  with  the  terms  of  the 
lease,  and  finally  to  deliver  them  to  the  les- 
sors at  their  place  of  business. 

[11]  It  appears  from  the  testimony  that 
October  1,  1911,  fell  upon  Sunday;  that  the 
policies,  which  had  been  ordered  prior  there- 
to, were  transmitted  to  the  defendant's  of- 
fice by  the  Insurance  agents  on  the  Toes- 
day  or  Wednesday  following  while  the  de- 
fendant himself  was  absent  from  the  city  on 
business ;  that  he  returned  some  time  during 
the  day  Thursday;  and  that  between  tbe 
time  of  his  return  and  the  following  Monday 
noon  he  examined  the  policies  and  sent  them 
to  the  plaintiffs'  office. 

Taking  into  consideration  the  foregoing 
facts,  we  cannot  say,  as  a  matter  of  law. 
that  the  time  occupied  by  the  defendant  in 
obtaining,  examining,  and  delivering  these 
policies,  11  in  number,  covering  different 
classes  of  insurance  and  aggregating  more 
than  $70,000,  was  an  unreasonable  time  We 
think  that  in  the  present  case  the  question 
whether  or  not  the  defendant  acted  within 
a  reasonable  time  in  delivering  the  policies 
is  purely  a  question  of  fact  depending1  upon 
the  circumstances  surrounding  the  transac- 
tion, and  that  such  question  should  have 
been  submitted  to  the  determination  of  the 
Jury  under  proper  instructions.  We  do  not 
however,  mean  to  say  that  under  no  circum- 
stances would  the  question  of  reasonable 
time  be  a  question  of  law  for  the  court,  for 
we  can  readily  conceive  that  the  failure  of 
a  defendant  might  be  of  such  duration  that 
the  court  would  be  fully  Justified  in  treating 
it  as  a  question  of  law. 

The  question  as  to  whether  the  several  and 
particular  acts  of  the  parties  or  their  agents 
disclosed  by  the  record  and  relating  to  the 
delivery  and  acceptance  of  the  policies  on 
October  9, 1911,  amounted  to  a  legal  delivery 
and  acceptance  does  not  seem  to  us  to  be 
relevant  to  the  present  discussion  in  view  of 
the  conclusions  already  reached.  It  all  de- 
pends upon  the  fietermlnation  of  the  question 
as  to  whether  the  delivery  was  undertaken 
within  a  reasonable  time.  It  appears  that 
the  policies  were  offered  to  the  plaintiffs  at 
their  place  of  business  on  October  9,  1911, 
at  1:50  o'clock  p.  m.  If  such  offer  was 
made  within  a  reasonable  time,  the  plaintiffs 
were  bound  to  accept  the  policies,  and  their 
refusal  so  to  do  would  be  of  no  consequence. 

The  defendant's  exceptions  numbered  from 
1  to  8  both  Inclusive  are  overruled,  and  his 
exception  numbered  9  Is  sustained,  and  the 
case  is  remitted  to  the  superior  court  tor  a 
new  trlaL 
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COHEN  v.  SUPERIOR  LODGE  NO.  516, 
I.  O.  B.  A.t 

(Supreme  Court  of  Rbode  Island.    Jan.  15, 
1913.) 

X  Insurance  (J  804*)— Mutual  Benefit  As- 
sociations— Conflicting  Claims. 

In  an  action  by  a  member  of  a  mutual  ben- 
efit order,  such  member  cannot  consistently 
claim  that  he  is  entitled  to  the  sick  benefits 
provided  for  by  the  laws  of  the  order,  and  that 
such  laws  are,  in  other  respects,  of  no  validity, 
on  the  ground  that  the  constitution  and  by-laws 
liad  not  been  regularly  adopted. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Dec  Dig.  |  804.*] 

2.  Insurance  (i  805*) — Mutual  Benefit  As- 
sociations— Grievances— Remedy. 

One  who  voluntarily  submits  himself  to  a 
law  of  an  order  that,  if  he  feels  aggrieved  at 
the  action  of  the  lodge,  he  must  appeal  to  the 
executive  committee  and  await  its  final  deci- 
sion before  suing  in  a  public  court  must  ex- 
haust his  remedy  within  the  order  before  he  can 
prosecute  his  claim  in  a  court  of  law. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
<3ent  Dig.  f  $  1087,  1988 ;   Dec.  Dig.  g  805.*] 

Exceptions  from  ,'Superior  Court,  Provi- 
dence and  Bristol  Counties;  Elmer  J.  Rath- 
bun,  Judge. 

Suit  by  I.  Cohen  against  Superior  Lodge 
No.  516,  Independent  Order  Brith  Abraham. 
To  an  order  granting  plaintiff's  motion  for 
a  directed  verdict  and  denying  defendant's 
motion  for  a  directed  verdict,  the  defendant 
excepts.     Exceptions  sustained. 

See,   also,   78  Atl.   897. 

Bellin  &  Bellin,  of  Providence,  for  plain- 
tiff. Charles  Z.  Alexander,  of  Providence, 
-for  defendant. 

VINCENT,  J.  The  plaintiff  brought  suit 
in  assumpsit  In  the  district  court  of  the 
Sixth  Judicial  district  against  Superior  Lodge 
No.  516,  Independent  Order  Brith  Abraham, 
-to  recover  the  amount  of  certain  sick  ben- 
efits to  which  he  claimed  to  be  entitled  under 
the  laws  and  regulations  of  that  society. 
Judgment  for  the  plaintiff  for  the  sum  of 
$70  and  costs  was  rendered  in  the  district 
court.  The  defendant  claimed  a  Jury  trial. 
The  case  was  tried  to  a  Jury  in  the  superior 
court,  and  a  verdict,  by  direction,  was  re- 
turned in  favor  of  the  plaintiff  for  $70,  the 
amount   claimed. 

The  case  is  now  before  this  court  upon  the 
defendant's  exceptions  2  and  4,  the  truth  of 
which,  as  well  as  the  correctness  of  the 
transcript  of  testimony,  appears  to  have 
been  duly  established.  These  exceptions  cov- 
er the  denial  of  the  defendant's  motion  to 
direct  a  verdict  and  the  granting  of  a  mo- 
tion to  direct  a  verdict  in  favor  of  the  plain- 
tiff. 

Under  the  constitution  and  laws  of  this 
society,  a  member  in  good  standing,  who  may 
become  ill  and  unable  to  pursue  his  usual 
avocation,  is  entitled  to  a  benefit  of  $7  a 
week  for  a  period  not  exceeding  10  weeks 
in  any  one  year,  provided  that  he  gives  im- 


mediate notice  of  his  illness  to  the  secre- 
tary, and  a  further  notice  upon  leaving  any 
hospital  which  he  may  have  entered,  if,  up- 
on discharge  therefrom,  he  is  still  sick  and 
unable  to  work. 

The  plaintiff,  in  order  to  recover,  must  es- 
tablish the  fact  of  his  illness,  must  show 
that  he  has  given  the  required  notice  or  no- 
tices thereof  to  the  secretary  of  his  lodge, 
and  that  he  has  otherwise  complied  with 
the  constitution  and  by-laws  of  the  society 
entitling  him  to  the  benefits  which  he  claims. 

It  appears  from  the  testimony  that  the 
plaintiff,  on  the  13th  of  November,  1909,  be- 
ing at  the  time  a  member  of  the  defendant 
lodge  in  good  standing,  became  ill  and  was 
removed  to  a  hospital,  where  he  remained 
for  a  period  of  26  days.  From  the  hospital 
he  returned  to  his  home ;  .  his  illness  and  in- 
ability to  work  continuing  for  a  further  pe- 
riod of  10  weeks.  The  plaintiff  claims  that 
upon  his  removal  to  the  hospital  he  duly  no- 
tified the  lodge  of  his  illness,  and  that  when 
he  left  the  hospital  he  gave  a  further  notice 
of  his  continued  Inability  to  work.  The 
receipt  of  the  first  notice  does  not  seem  to  be 
disputed,  but  as  to  the  second  notice  there 
is  a  conflict  of  testimony;  the  plaintiff  claim- 
ing that  such  notice  was  given,  and  the  sec- 
retary of  the  lodge  positively  denying  that 
any  notice  that  the  plaintiff  had  left  the  hos- 
pital and  was  still  unable  to  work  had  ever 
been  received. 

After  the  plaintiff  had  recovered,  he  visit- 
ed the  lodge  and  made  a  claim  for  benefits 
covering  a  period  of  10  weeks,  amounting  to 
the  sum  of  $70.  This  claim  the  lodge  re- 
fused to  pay,  and  handed  the  plaintiff  a 
check  for  $21  covering  the  time  the  plain- 
tiff was  in  the  hospital;  such  check,  by  its 
terms,  being  in  full  of  all  demands  to  date. 
The  plaintiff  thereupon  asked  for  a  hearing 
before  the  lodge,  but  was  suppressed  by  the 
presiding  officer  and  compelled  to  discontinue 
his  efforts  in  that  direction.  He  retained 
the  check  for  $21,  but  has  never  cashed  it 

[1]  Much  of  the  record  is  taken  up  with 
the  examination  of  witnesses  as  to  whether 
the  defendant  lodge  had  ever  regularly  adopt- 
ed any  constitution  and  by-laws  defining  the 
rights  of  its  members  and  prescribing  the 
method  of  procedure  in  disputed  matters; 
but  we  think  it  sufficiently  appears  that  the 
lodge  was  carrying  on  its  business  and  op- 
erations under  both  its  own  constitution  and 
by-laws  and  the  constitution  and  by-laws 
of  the  Grand  Lodge  of  the  I.  O.  B.  A.  of  the 
United  States  of  America,  of  which  the  de- 
fendant lodge  was  a  part  In  fact,  the  cer- 
tificate of  membership  issued  to  and  accept- 
ed by  the  plaintiff  recites  that  he  is  entitled 
to  all  the  benefits  provided  for  by  the  laws 
of  the  order  and  of  the  lodge  as  they  may 
exist  or  may  be  later  amended,  altered,  or 
modified,  subject  to  his  compliance  there- 
with.   The  plaintiff  cannot  consistently  claim 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  *  Am.  Dig.  Key-No.  Series  *  Rep'r  Indexes 
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that  he  Is  entitled  to  the  sick  benefits  pro- 
vided for  by  the  laws  of  the  order  and  the 
lodge,  and  that  such  laws  are  in  other  re- 
spects of  no  validity. 

The  subordinate  lodges,  as  the  testimony 
shows,  are  permitted  to  make  such  provi- 
sions as  they  may  see  fit  regarding  the  mat- 
ter of  sick  benefits,  and  the  by-laws  of  the 
defendant  lodge,  relating  to  that  subject  and 
in  force  at  the  time  when  the  plaintiff's  claim 
accrued,  is  as  follows:  "Every  male  member 
of  this  lodge  who  shall  have  been  a  member 
thereof  at  least  six  months,  who  shall  be- 
come sick,  without  any  fault  on  his  part, 
and,  by  reason  thereof  unable  to  attend  to  his 
work  or  business,  shalj  be  entitled  to  a  bene- 
fit of  $7  per  week  during  such  sickness  not 
exceding  ten  weeks  each  year.  Every  male 
member  who  becomes  sick  and  intends  to 
draw  sick  benefits  must  report  this  to  the 
secretary  immediately.  Sick  benefits  will 
not  be  paid  unless  the  physician  elected  by 
the  lodge,  and  the  committee  on  the  sick 
shall  report  that  the  brother  is  sick  and  un- 
able to  attend  to  his  work  or  business.  A 
member  leaving  the  hospital  and  unable  to 
follow  his  usual  occupation,  and  desires  to 
draw  sick  benefit,  he  shall  immediately  no- 
tify the  recording  secretary." 

The  law  of  the  order  regulating  the  pro- 
cedure which  a  member  must  follow,  if  ag- 
grieved by  the  action  of  bis  lodge,  Is  to  be 
found  in  article  4  of  the  constitution  of  the 
I.  O.  R.  A.  of  the  United  States  of  America, 
and  is   as   follows: 

'•Section  1.  Every  officer  and  member  of 
this  order  binds  himself  to  support  the  con- 
stitution, laws  and  rules,  edicts,  directions 
and  resolutions  of  the  Grand  Lodge,  and  Ex- 
ecutive Committee,  as  well  as  those  of  the 
lodge  of  which  he  is  a  member,  and  shall 
render  all  services  to  his  lodge  required  by 
him,  and  perform  all  duties  devolving  upon 
him. 

"Section  2.  It  is  the  duty  of  the  members 
to  be  friendly  to  each  other  in  their  associa- 
tions and  on  all  occasions  to  conduct  them- 
selves respectfully  toward  each  other.  In 
cases  of  disagreement  or  dispute  among 
them  they  should  not  resort  to  the  public 
courts  of  law  or  equity  before  attempting  to 
settle  the  same  in  this  order  by  appeal  to 
the  Executive  Committee. 

"Section  3.  Any  memoer  feeling  himself 
aggrieved  at  the  action  of  bis  lodge,  or  who 
regards  the  action  of  his  lodge  unjust,  or  il- 
legal, may  appeal  to  the  Executive  Commit- 
tee or  to  the  Grand  Lodge.  If  an  appeal 
takes  place  the  lodge,  upon  the  application 
of  such  member,  shall  furnish  him  with  a 
complete  transcript  of  the  proceedings  bear- 
ing upon  the  subject-matter  of  his  grievance 
or  appeal. 

"Section  4.  Any  member  feeling  aggrieved 
at  the  action  of  his  lodge,  unjust  or  Illegal, 
must  appeal  to  the  Executive  Committee  and 


await  his  final  decision,  before  he  shall  have 
the  right  to  sue  the  subordinate  lodge  of 
the  order  In  a  public  court  of  law  or  equity." 
.  [2]  The  plaintiff  has  never  attempted  to 
take  any  appeal  from  the  action  of  his  lodge, 
either  as  to  the  amount  awarded  him,  or  to 
the  refusal  to  grant  him  a  hearing.  Hav- 
ing voluntarily  submitted  himself  to  the 
laws  of  the  order  In  consideration  of  the 
advantages  and  benefits  to  be  derived  there- 
from, we  think  that  the  plaintiff  was  bound 
to  exhaust  his  remedy,  by  taking  the  appeal 
provided  for,  before  he  would  be  entitled  to 
prosecute  his  claim  In  a  court  of  law. 

The  defendant's  exceptions  are  sustained, 
and  an  opportunity  will  be  given  to  the  plain- 
tiff to  appear  and  show  cause  on  January 
22,  1913,  at  10  a.  m.,  why  Judgment  for  the 
defendant  should  not  be  entered. 


SARGENT,  Atty.  Gen.,  v.  RUTLAND  R.  <XX 
(Supreme  Court  of  Vermont    Rutland.     Jan. 

9,  1913.) 
L  Constitutional    Law    (f   48*)  —  DETER- 
MINATION  OF   CONSTITUTIONAL  QUESTIONS— 
CONSTRUCTION  IN  FAVOB  OF  CONSTITDTIOS- 
A1JTY. 

A  statute  is  never  to  be  held  unconstitu- 
qonal  if  it  can  be  reasonably  held  constitu- 
tional. 

[Ed.   Note.— For  other  cases,   see  Constitu- 
tional Law,  Cent  Dig.  f  46;   Dec  Dig.  f  48.*] 

2.  Constitutional  Law  (f  48*)— DETER- 
MINATION  OF  CONSTITUTIONAL   QUESTIONS— 

The  constitutionality  of  a  law  is  to  be 
tested,  not  by  what  has  been  done  under  it 
but  by  what  may  rightfully,  by  its  authority, 
be  done. 

_  [Ed.   Note.— For  other   cases,   see  Constitu- 
tional Law,  Cent  Dig.  f  46;    Dec.  Dig.  |  4a*] 

3.  Commerce  (§  61*)  —  Constitutional 
Grant  to  Conqbess— State  Law— Demur- 
rage Rates. 

A«AifaW*i.-1?0e'  No-,122.  M  8,  10  (P.  S.  4539. 
4541),  which  provides  that  no  railroad  doing 
business  in  the  state  shall  charge  any  demur- 
rage on  freight  received  at  any  station  in  the 
state  until  four  days,  not  including  Sundays 
or  holidays,  after  notification  to  the  consignee 
of  its  arrival,  with  a  penalty  for  its  violation, 
and  Laws  1910,  No.  147,  {  1,  which  contains 
the  same  regulation  as  to  cars  placed  for  load- 
ing by  a  shipper,  purport  to  apply  to  demurrage 
charges,  regardless  of  whether  the  freight  be- 
longs to  intrastate  or  interstate  commerce, 
and  hence  are  repugnant  to  the  commerce 
clause  (Const.  U.  S.  art  1,  f  8).  and  to  In- 
terstate Commerce  Act  Feb.  4,  1887,  c.  104, 
U  1,  6,  12,  24  Stat.  379,  380.  383  (U.  & 
Comp.  St.  1901,  pp.  3155,  3156,  3162),  as 
amended  by  Act  June  29,  1906,  c.  3591.  34 
Stat.  584  (U.  S.  Comp.  St  Supp.  1911,  p. 
1288),  enforced  by  the  Interstate  Commerce 
Commission  by  demurrage  rules  allowing  a 
free  time  of  only  two  days  for  loading  or  un- 
loading interstate  freight  shipments. 

[Ed.  Note.— For  other  cases,  see  Commerce, 
Cent.  Dig.  If  81-84;  Dec.  Dig.  |  6L*] 

4.  Statutes    (§  64*)— Effect  of  Partial 
Invalidity  in  General. 

The  fact  that  part  of  a  statute  is  in  vio- 
lation of  the  Constitution  does  not  authorise 
courts  to  declare  the  whole  statute  void,  on- 
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less  all  its  provisions  are  connected  in  sub- 
ject-matter, depending  on  each  other,  operat- 
ing together  for  the  same  purpose,  or  other- 
wise  so  connected  in  meaning  that  they  are  not 
severable;  but,  if  the  valid  part  can  be  elim- 
inated leaving  a  statute  complete  in  itself  and 
capable  of  being  executed  as  intended  by  the 
Legislature,  it  must  be  sustained. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  §g  58-60,  195;  Dec.  Dig.  f  64.*]  ' 
5.  Statutes  (1  64*)  —  Partial  Invalidity— i 


Go 


Interstate  Commebce—  Demurrage  Kates. 
The  unconstitutionality  of  Laws  1906,  No. ' 
122.  i|  8,  10  (P.  S.  4539,  4541),  and  Laws 
1910,  No.  147,  §  1,  providing  that  no  railroad 
shall  charge  demurrage  for  freight  received  or 
for  cars  placed  for  loading  until  four  days, 
excluding  Sundays  and  holidays,  after  verbal 
or  mailed  notice  to  the  consignee  or  consignor, 
because  not  limited  to  intrastate  commerce,  is 
inseparable  from  the  statutes  as  a  whole  and 
renders  them  wholly  void. 

[Ed.   Note.— For   other  cases,  see  Statutes,! 
Cent.  Dig.  Si  58-66,  195;   Dec  Dig.  |  64.*] 

6.  Commerce  (§  58*)—  Interstate  Commerce' 
— Power  Remaining  in  State.  j 

Nothing   can    be    done   by   a    state   which 
will  operate  as  a  burden  on  the  business  of  a  I 
carrier  engaged  in  interstate  commerce,  or  im- 
pair the  usefulness  of  its  facilities  or  instru- 1 
meats  of  interstate  commerce. 

[Ed.  Note.— For  other  cases,  see  Commerce. ' 
Cent  Dig.  §§  77-86;   Dec.  Dig.  §  58.*]  | 

Appeal  from  Order  of  Public  Service  Com- 1 
mission.  | 

Petition  by  John  G.  Sargent,  Attorney  Gen- 
eral, against  the  Rutland  Railroad  Company.  I 
From  an  order  of  the  Public  Service  Com- 1 
mission  of  Vermont  forbidding  the  railroad 
to  make  certain  demurrage  charges,  it  ap- j 
peals.    Injunction  dissolved,  order  and  decree 
vacated  and  set  aside,  and  petition  dismissed. 

The  allegations  of  fact  in  the  petition,  also 
in  the  answer,  are  admitted  to  be  true,  and 
these  facts  are  made  a  part  of  the  report  of 
the  Public  Service  Commission.  It  appears: 
That  the  petitionee  is  a  public  service  cor- 
poration of  the  states  of  Vermont  and  New 
York,  for  the  transportation  of  passengers 
and  freight  for  hire  therewithin.  That  it 
operates  a  railroad  extending  from  Ogdens-. 
burg,  N.  Y.,  to  Chatham,  N.  Y.,  via  Alburgh, 
Burlington,  Rutland,  and  Bennington,  all  in 
the  state  of  Vermont,  also  a  railroad  within 
the  latter  state,  extending  from  Rutland  to 
Bellows  Falls,  and  from  Leicester  Junction, 
same  state,  to  Ft  Ticonderoga,  In  the  state 
of  New  York,  and  from  Alburgh,  Vt,  to  No- 
yan  Junction,  Canada.  That  It  connects  with 
other  railroads  at  nearly  all  these  places,  and 
at  other  places  named  in  the  petition,  lo- 
cated In  the  state  of  New  York  and  in  Can- 
ada, and  at  all  said  points  interchanges 
freight  cars  with  such  other  railroads.  That 
substantially  all  the  freight  cars  in  the  Unit- 
ed States  and  in  Canada  have  for  a  long 
time  been  and  now  are  interchanged,  operat- 
ed, and  used  under  an  agreement  entered  in- 
to by  all  the  railroad  companies  operating 
therein;  the  agreement  being  commonly 
known  as  the  "American  Railway  Association 
Oar  Service  Rules."    That  these  rules  (some 


parts  of  which  are  set  forth  at  length  In 
the  answer)  provide,  among  other  things,  that 
when  a  railroad  company's  cars  are  loaded 
upon  its  own  line,  destined  to  points  beyond 
its  line,  they  shall  be  carried  through  to  the 
destination  of  the  freight ;  that  foreign  cars, 
i.  e.,  cars  on  roads  to  which  they  do  not  be- 
long, must  be  promptly  returned  to  their 
owners,  and  to  this  end  such  cars  may  be 
loaded  for  interstate  or  intrastate  shipments 
in  the  direction  of  the  owner,  with  certain 
preferences  and  upon  conditions  not  material 
here  to  mention.  The  rules  also  provide  that 
foreign  cars  shall  be  paid  for  at  the  rate 
of  30  cents  per  car  per  day  for  the  months 
of  March,  April,  May,  June,  and  July  of  each 
year  and  35  cents  per  day  for  the  remaining 
seven  months.  The  operation  of  all  cars  on 
the  petitionee  railroad  is  in  accordance  with 
these  rules,  and  the  petitionee  Is  in  this 
state  both  an  intrastate  and  an  interstate 
carrier  of  freight  and  passengers  for  hire. 

December  18,  1909,  the  Interstate  Com- 
merce Commission  Issued  the  following: 
"Circular  Letter  No.  2,  Series  1909.  Inter- 
state Commerce  Commission.  Proposed  Uni- 
form Demurrage  Code.  The  National  Asso- 
ciation of  Railway  Commissioners  has  adopt- 
ed the  uniform  demurrage  code  reported  by 
its  committee  on  car  service  and  demurrage, 
and  recommends  that  it  be  made  generally 
applicable  on  both  state  and  interstate  traf- 
fic. The  Interstate  Commerce  Commission, 
recognizing  the  great  benefits  to  be  derived 
from  uniformity  in  car-service  rules,  Is  de- 
sirous of  lending  its  influence  to  the  move- 
ment The  Commission  therefore  Indorses 
the  rules  adopted  by  the  national  associa- 
tion, and  recommends  that  they  be  made  ef- 
fective on  interstate  transportation  through- 
out the  country.  This  action  is,  of  course, 
subject  to  the  right  and  duty  of  the  Commis- 
sion to  inquire  into  the  legality  or  reason- 
ableness of  any  rule  or  rules  which  may  be 
made  the  subject  of  complaint  Edward  A. 
Moseley,  Secretary.  Washington,  D.  C,  De- 
cember 18,  1909.  Demurrage  Rules.  Rule  1. 
Cars  Subject  to  Rules.  Cars  held  for  or  by 
consignors  or  consignees  for  loading,  unload- 
ing, forwarding  directions,  or  for  any  other 
purpose,  are  subject  to  these  demurrage 
rules,  except  as  follows.  *  *  *  Rule  2. 
Free  Time  Allowed,  (a)  Forty-eight  hours 
(two  days)  free  time  will  be  allowed  for 
loading  or  unloading  on  all  commodities.  (b> 
Twenty-four  hours  (one  day)  free  time  will 
be  allowed:  (This  subdivision  'b'  is  not  ma- 
terial to  the  questions  Involved  In  this  case.) 
*  *  *  Rule  7.  Demurrage  Charge.  After 
the  expiration  of  the  free  tune  allowed,  a 
charge  of  $1  per  car  per  day,  or  fraction  of 
a  day,  will  be  made  until  car  Is*  released." 

August  30,  1910,  Rutland  Railroad  Com- 
pany issued,  published,  and  filed  with  the 
Interstate  Commerce  Commission  as  provided 
by  law  for  issuing,  publishing,  and  filing  tar- 
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iffa,  a  tariff  designated  "I.  O.  O.  A-28,"  to 
become  effective  October  1,  1910,  contaiuiug 
the  car  demurrage  rules  set  forth  in  said 
Commission's  order  of  December  18,  1900, 
applicable  to  all  cars  moving  on  its  road. 
September  27,  1910,  the  Interstate  Com- 
merce Commission  issued  an  order  suspend- 
ing said  tariff,  as  follows:  "At  a  General  Ses- 
sion of  the  Interstate  Commerce  Commission, 
held  at  its  office  in  Washington,  D.  C,  on 
the  27th  day  of  September,  A.  D.  1910.  Dock- 
et No.  3400,  Sub.  8.  In  the  matter  of  the 
Investigation  and  suspension  of  certain  de- 
murrage schedules.  It  appearing  from  the 
records  of  the  Interstate  Commerce  Commis- 
sion that  there  has  been  filed  with  the  Com- 
mission by  the  within-named  carriers  sched- 
ules designated  as  follows:  (Here  the  sched- 
ules of  eight  railroad  companies,  Including 
that  of  'I.  C.  C  A.-28'  of  the  petitionee,  are 
named) — which  schedules  state  new  individ- 
ual or  joint  rates,  fares  or  charges,  or  new 
Individual  or  joint  classifications,  or  new  in- 
dividual or  joint  regulations  or  practices  af- 
fecting such  rates,  fares  or  charges:  It  is 
ordered,  that  the  Commission,  upon  its  own 
initiative  and  upon  complaint,  without  formal 
pleading  and  without  answer  by  the  interest- 
ed carriers,  do  enter  upon  a  hearing  concern- 
ing the  propriety  of  snch  rates,  fares,  charg- 
es, classifications,  regulations  or  practices 
stated  In  said  schedules,  with  a  view  to  mak- 
ing such  order  in  the  premises  as  may  after 
full  hearing,  seem  just  and  proper,  and  that 
such  hearing  be  held  at  such  time  (not  later 
than  October  18,  1910),  and  place  as  may 
be  hereafter  fixed  by  the  Commission.  The 
Commission  being  further  of  the  opinion, 
that  pending  such  hearing  and  decision  of 
the  Commission  concerning  the  propriety  of 
such  rates,  fares,  charges,  classifications,  reg- 
ulations or  practices,  the  operation  of  such 
schedules  should  be  postponed  for  the  rea- 
son that  from  a  consideration  of  the  char- 
acter and  amount  of  such  rates,  fares,  charg- 
es, classifications,  regulations  or  practices, 
and  the  circumstances  under  which  they  have 
been  made,  it  appears  to  the  Commission 
there  is  sufficient  ground  for  claiming  that 
the  rates,  fares,  charges,  classifications,  reg- 
ulations or  practices,  established  by  said 
schedules  are  unjust  and  unreasonable,  and 
therefore  unlawful,  and  that  the  public  in- 
terest requires  that  the  operation  of  said 
schedules  be  deferred  until  sufficient  time 
has  been  given  for  an  investigation  by  this 
Commission.  It  is  further  ordered,  that  the 
operation  of  the  aforesaid  schedules  be  sus- 
pended, and  that  the  use  of  the  rates,  fares 
or  charges  therein  specified  be  deferred  until 
November  1,  1910.  It  is  further  ordered,  that 
the  several  carriers  above  named  that  have 
filed  schedules,  be  and  they  are  hereby  made 
defendants  to  this  proceeding,  and  that  a 
copy  of  this  order  be  forthwith  served  upon 
each  of  them.  A  true  copy.  Kdw.  A.  Mose- 
ley,  Secretary." 


October  22, 1910,  the  Interstate  Commerce 

Commission  issued  another  order  further  sus- 
pending the  operation  of  said  schedules  until 
the  1st  day  of  December,  1910,  pending  its 
hearing  and  decision  in  the  premises. 

It  was  finally  determined  by  that  Com- 
mission that  the  demurrage  rules  Indorsed  by 
it  in  its  order  of  December  18,  1909.  and 
contained  in  the  petitionee's  tariff  of  August 
30,  1910,  would  be  reasonable  as  applied  to 
New  England  territory,  and  thereupon  the 
petitionee  on  July  31,  1911,  issued,  published, 
and  filed  as  provided  by  law  for  limning,  pub- 
lishing, and  filing  tariffs,  a  tariff  putting  said 
rules  into  effect  September  1,  1911,  which 
rules  have  hitherto  remained  in  effect,  and 
the  petitionee  is  collecting,  and  Intends  to 
continue  to  collect,  demurrage  in  accordance 
therewith.  These  same  rules  have  been 
adopted  by,  and  are  in  effect  upon,  all  rail- 
roads in  the  United  States. 

On  the  facts  admitted  by  the  petition  and 
answer,  the  Public  Service  Commission  held 
that  the  prayer  of  we  petition  should  be 
granted,  and  by  its  order  and  decree  the  pe- 
titionee was  strictly  forbidden  and  enjoined 
from  charging,  collecting,  or  receiving  any 
demurrage  charge  on  any  car  placed  by  the 
petitionee  within  this  state  for  the  unloading 
of  freight  shipped  from  a  place  within  this 
state,  over  a  route  wholly  therein,  or  for  can 
placed  within  this  state  for  the  loading  of 
freight  therein  for  shipment  over  routes 
wholly  within  this  state,  until  four  days,  not 
including  Sundays  or  holidays,  after  the  peti- 
tionee shall  have  notified,  verbally  or  by  man, 
the  consignor  that  such  car  is  held,  or  has 
been  placed,  to  his  use.  From  this  report, 
order,  and  decree,  the  petitionee  appealed. 

By  article  1,  §  8,  of  the  Constitution  of  the 
United  States,  "the  Congress  shall  have  power 

*  *  •  to  regulate  commerce  with  foreign 
nations,  and  among  the  several  states,  and 
with  the  Indian  tribes,"  and  "to  make  all 
laws  which  shall  be  necessary  and  proper  for 
carrying"  this  power  into  execution.  By  the 
Interstate  Commerce  Act  of  1887,  c.  104,  24 
Stat  379,  as  amended  June  18,  1901,  April 
13,  1903,  and  June  29,  1906  (see  U.  S.  Coup. 
St  Supp.  1911,  p.  1284),  the  provisions  of  that 
statute  shall  apply  "to  any  common  carrier 
or  carriers  engaged  in  the  transportation  of 
passengers  or  property  wholly  by  railroad, 

•  *  •  from  one  state  or  territory  of  the 
United  States  or  the  District  of  Columbia,  to 
any  other  state  or  territory  of  the  United 
States  or  the  District  of  Columbia,  •  •  • 
or  from  any  place  In  the  United  States  to  an 
adjacent  foreign  country,  or  from  any  place 
In  the  United  States  through  a  foreign  conn- 
try  to  any  other  place  in  the  United  States: 
»  *  *  Provided,  however,  that  the  provi- 
sions of  this  act  shall  not  apply  to  the  trans- 
portation of  passengers,  or  property,  or  to  the 
receiving,  delivering,  storage,  or  handling  of 
property  wholly  within  one  state  and  not  ship- 
ped to  or  from  a  foreign  country  from  or  to 
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any  state  or  territory  as  aforesaid.  •  *  • 
The  term  transportation'  shall  Include  cars 
and  other  vehicles  and  all  instrumentalities 
and  facilities  of  shipment  or  carriage,  irre- 
spective of  ownership  or  of  any  contract,  ex- 
press or  implied,  for  the  use  thereof  and  all 
services  in  connection  with  the  receipt,  de- 
livery, elevation,  and  transfer  in  transit,  ven- 
tilation, refrigeration  or  Icing,  storage,  and 
handling  of  property  transported;  and  It 
shall  be  the  duty  of  every  carrier  subject  to 
the  provisions  of  this  act  to  provide  and  fur- 
nish such  transportation  upon  reasonable  re- 
quest therefor,  and  to  establish  through 
routes  and  just  and  reasonable  rates  applica- 
ble thereto,  and  to  provide  reasonable  facili- 
ties for  operating  such  through  routes  and  to 
make  reasonable  rules  and  regulations  with 
respect  to  the  exchange,  interchange,  and  re- 
turn of  cars  used  therein,  and  for  the  opera- 
tion of  such  through  routes,  and  providing 
for  reasonable  compensation  to  those  entitled 
thereto." 

By  section  6,  every  common  carrier  subject 
to  the  provisions  of  this  act  is  required  to 
file  with  the  Interstate  Commerce  Commis- 
sion and  print  and  keep  open  to  public  In- 
spection schedules  showing  all  the  rates, 
fares,  and  charges  for  transportation  between 
different  points  on  Its  own  route  and  between 
points  on  its  own  route  and  points  on  the 
route  of  any  other  carrier  by  railroad,  etc.; 
and  such  schedules  shall  also  state  all  termi- 
nal charges,  storage  charges,  Icing  charges, 
and  all  other  charges  which  the  Commission 
may  require,  all  privileges  or  facilities  grant- 
ed or  allowed,  and  any  rules  or  regulations 
which  in  any  wise  change,  affect,  or  deter- 
mine any  part  of  the  aggregate  of  such  afore- 
said rates,  fares,  and  charges,  or  the  value 
of  the  service  rendered  to  the  passenger, 
shipper,  or  consignee.  Every  such  common 
carrier  shall  also  file  with  said  Commission 
copies  of  all  contracts,  agreements,  or  ar- 
rangements with  other  common  carriers -in 
relation  to  any  traffic  affected  by  the  provi- 
sions of  this  act  to  which  It  may  be  a  party. 
No  carrier  shall  charge  or  demand  or  collect 
or  receive  a  greater  or  less  or  different  com- 
pensation for  such  transportation  of  passen- 
gers or  property,  or  for  any  services  In  con- 
nection therewith,  than  the  rates,  fares,  and 
charges  specified  In  the  tariff  filed  and  In  ef- 
fect at  the  time. 

By  section  12,  the  said  Commission  shall 
have  authority  to  Inquire  into  the  manage- 
ment of  the  business  of  all  such  common  car- 
riers, shall  keep  Itself  informed  as  to  the 
manner  and  method  in  which  the  same  is 
conducted  and  Is  authorized  and  required  to 
execute  and  enforce  the  provisions  of  the 
act 

Argued  before  ROWELL,  C.  J.,  and  MUN- 
SON,  WATSON,  and  HASELTON,  JJ. 

Edwin  Lawrence,  of  Rutland,  for  appel- 
lant   John  6.  Sargent,  Atty.  Gen.,  for  ap- 
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WATSON,  J.  By  the  Laws  of  1906,  No. 
122,  i  8  (P.  S.  4639),  "no  railroad  or  trans- 
portation company  doing  business  In  this 
state  shall  charge,  collect,  or  receive  any 
demurrage  charge  on  freight  received  at  any 
station  in  this  state  until  four  days,  not  in- 
cluding Sundays  or  holidays,  after  It  shall 
have  notified,  verbally  or  by  mall,  the  con- 
signee of  such  freight  of  Its  arrival."  By 
section  10  (P.  S.  4641)  a  penalty  is  provided 
for  each  violation  of  these  provisions.  And 
by  the  Laws  of  1910,  No.  147,  i  1,  "no  rail- 
road or  transportation  company  doing  busi- 
ness In  this  state  shall  charge,  collect  or  re- 
ceive any  demurrage  charge  upon  any  car 
placed  or  held  for  loading  In  this  state  un- 
til four  days,  not  Including  Sundays  or  holi- 
days, after  it  shall  have  notified  verbally  or 
by  mall,  the  consignor  that  such  car  Is  held 
or  has  been  placed  to  his  use  according  to 
the  order  previously  received." 

The  defense  is  that  these  statutes  are 
void,  as  repugnant  to  the  commerce  clause 
of  the  Constitution  of  the  United. States,  be- 
cause: (1)  They  apply  to  Interstate  as  well 
as  intrastate 'commerce ;  and  (2)  If  they  ap- 
ply to  Intrastate  commerce  only,  such  ap- 
plication works  a  substantial  burden  upon 
and  discriminates  against  Interstate  com- 
merce. 

[1]  The  Public  Service  Commission  con- 
strued the  law  of  these  sections  as  pertain- 
ing only  to  commerce  wholly  within  the 
state,  and  its  order  in  the  premises  was  lim- 
ited accordingly.  This  construction  the  pe- 
titioner says  is  as  it  should  be,  for  other- 
wise the  law  might  be  subject  to  constitu- 
tional objections,  and  a  statute  is  never  to 
be  construed  so  as  to  be  unconstitutional 
if  a  reasonable  construction  can  be  placed 
upon  It,  which  will  give  its  provisions  con- 
stitutional effect 

As  to  the  soundness  of  the  last-stated 
principle  of  construction  the  parties  are  at 
one.  But  the  appropriateness  of  its  appli- 
cation to  the  provisions  under  consideration 
is  questioned;  It  being  said  that  the  stat- 
ute In  terms  applies  to  Interstate,  as  well 
as  to  Intrastate,  commerce,  and  that  the  two 
elements  are  Inseparable,  and,  since  the 
valid  portion  cannot  be  separated  from  the 
Invalid,  that  principle  of  construction  does 
not  apply. 

The  petitionee,  as  a  common  carrier,  Is 
operating  a  railroad  or  railroads  In  charac- 
ter Intrastate,  Interstate,  and  International. 
Its  business  In  this  state,  as  regards  com- 
merce, partakes  of  each  of  the  same  elements 
of  character.  At  various  places  In  the  states 
of  New  York  and  Vermont,  and  in  Canada, 
its  road  connects  with  other  railroads,  and 
at  such  places  of  connection  there  Is  an  in- 
terchange of  freight  cars  with  such  other 
railroads,  under  the  "American  Railway 
Association  Car  Service  Rules,"  common  to 
all  the  railroad  companies  operating  In  this 
country,  and  under  which  substantially  all 
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the  freight  can  In'  the  United  States  and  In 
Canada  are  made  Interchangeable.  Under 
these  car  service  rules,  a  home  car,  loaded 
with  freight  to  points  beyond  that  line,  shall 
be  carried  through  to  the  destination  of  the 
freight,  a  practice  essential  to  the  economic 
efficiency  of  such  public  service  companies, 
and  alike  beneficial  to  the  carriers  and  to 
the  public.  By  the  same  rules  foreign  cars 
must  be  promptly  returned  to  their  owners. 
But  in  so  doing  they  may  be  loaded  to  the 
road  from  which  originally  received,  if  such 
loading  is  in  the  direction  of  the  home  road ; 
loaded  In  local  service  in  the  direction  of 
any  junction  point  with  the  home  road ;  load- 
ed locally  in  an  opposite  direction  from  the 
home  road  or  home  route,  if  to  be  loaded 
according  to  certain  rules  toward  the  home 
road,  or  so  it  will  participate  In  the  freight 
rate. 

[2]  The  effect  of  these  provisions  seems  to 
be  such,  among  other  things,  that  when  a 
foreign  car  comes  into  this  state  loaded 
with  freight  of  a  nature  to  be  taken  from 
the  car  by  the  consignee,  destined  in  part 
for  each  of  two  points  in  the  state,  domestic 
freight  of  like  nature  between  such  places, 
going  In  the  same  direction,  may  be  carried 
at  the  same  time  in  the  same  car;  and  In 
returning  the  car  to  the  home  road  it  may 
be  engaged  at  the  same  time  in  carrying 
freight  of  the  same  nature  In  part  destined 
for  some  point  within  this  state  and  in  part 
for  some  point  beyond  the  state.  Thus  such 
cars  may  concurrently  be  Instruments  of 
state  and  of  Interstate  commerce,  and  this 
seems  likely  to  be  of  such  frequent  occur- 
rence In  the  practical  operations  under  the 
car  service  rules,  as  to  render  It  proper  of 
notice  In  determining  the  questions  before 
us;  for  the  constitutionality  of  a  law  is  to 
be  tested,  not  by  what  has  been  done  under 
it,  but  by  what  may  rightfully,  by  its  au- 
thority, be  done.  Montana  Co.  v.  St  Louis 
Mining  &  Milling  Co.,  152  U.  S.  160,  14  Sup. 
Ct.  506,  38  L.  Ed.  308. 

[3-B]  Under  the  act  of  1906,  whence  the 
freight  was  shipped,  and  under  the  act  of 
1910,  the  destination  of  the  freight  to  be 
loaded  into  the  car  placed  or  held  at  a  con- 
signor's request  does  not  by  any  reasonable 
construction  enter  Into  the  essential  ele- 
ments of  the  thing  prohibited.  The  plain 
general  terms  of  the  enactments  purport  to 
apply  to  demurrage  charges  on  all  freight 
received  by  consignees  direct  from  cars  at 
any  station  in  this  state,  and  upon  all  cars 
placed  or  held,  at  the  request  of  consign- 
ors, for  loading  In  this  state,  without  regard 
to  the  class  of  commerce  to  which  the  for- 
mer belongs,  or  In  connection  with  which 
the  latter  are  being  used.  The  two  sections 
are  clothed  in  language  plain  and  most  apt 
to  cover  the  whole  field.  The  part  which  is 
unconstitutional,  if  there  be  any  such,  is 
Inseparable  from  that  which  is  not. 

It  is  true,  as  argued,  that  the  .fact  that  a 


part  of  a  statute  Is  In  violation  of  the  Con- 
stitution does  not  authorize  courts  to  deeiare 
the  whole  statute  void,  unless  all  the  provi- 
sions are  connected  In  subject-matter,  de- 
pending on  each  other,  operating  together  for 
the  same  purpose,  or  otherwise  so  connected 
together  in  meaning  that  they  are  not  sever- 
able, or  it  cannot  be  presumed  the  Legisla- 
ture would  have  passed  the  valid  part  with- 
out the  other.  If  the  Invalid  portion  can 
be  eliminated  and  that  which  remains  be 
complete  In  itself  and  capable  of  being  ex- 
ecuted in  accordance  with  the  apparent  in 
tent  of  the  Legislature,  wholly  Independent 
of  the  eliminated  portion,  It  must  be  sus- 
tained. State  v.  Scamplnl,  77  Vt  9%  59  Atl- 
201;  State  v.  Abraham,  78  Vt  53,  61  Atl- 
766;  State  v.  Paige,  78  Vt  286,  62  AtL  1017. 
6  Ann.  Cas.  725;  Howard  v.  Illinois  Central 
R.  Co.,  207  U.  S.  463,  28  Sup.  Ct  141,  52 
L.  Ed.  297.  But  when,  as  here,  the  provi- 
sions of  the  statute  are  clothed  in  plain 
language,  and  unambiguous,  there  is  no  room 
for  construction.  The  effect  Is  not  to  be 
determined  on  the  basis  of  striking  out  or 
disregarding  some  of  the  words  in  the  stat- 
ute, nor  by  inserting  others  not  there.  It 
is  not  within  the  judicial  province  to  give 
the  words  used  a  broader  or  a  narrower 
meaning  than  they  were  manifestly  intended 
to  have,  in  order  to  bring  the  scope  of  the 
statute  within  the  constitutional  power  of 
the  Legislature  to  enact  United  States  v. 
Reese,  92  U.  S.  214,  23  L.  Ed.  563;  United 
States  v.  Harris,  106  U.  S.  629,  1  Sup.  Ct. 
601,  27  L.  Ed.  290;  Trade-Mark  Cases,  10U 
U.  S.  82,  25  L.  Ed.  550;  Baldwin  v.  Franks. 
120  U.  S.  678,  7  Sup.  Ct  656,  30  L.  Ed.  766: 
James  v.  Bowman,  190  U.  S.  127,  23  Sup  Ct 
678,  47  L.  Ed.  979. 

In  United  States  v.  Ju  Toy,  198  U.  S.  253. 
25  Sup.  Ct  644,  49  L.  Ed.  1040,  questions  were 
before  the  court  based  upon  the  Chinese 
Exclusion  Acts.  After  stating  that  the  act 
purports  to  make  the  decision  of  the  de- 
partment final,  whatever  the  ground  on  which 
the  right  to  enter  this  country  is  claimed, 
as  well  when  it  Is  citizenship  as  when  it  is 
domicile,  and  the  belonging  to  a  class  ex- 
cepted from  the  exclusion  acts,  «that  the  rele- 
vant portion  of  the  act  of  August,  1894,  was 
not  void  as  a  whole,  and  that  the  statute 
had  been  upheld  and  enforced,  the  court, 
through  Mr.  Justice  Holmes,  said:  "But  the 
relevant  portion  being  a  single  section,  ac- 
complishing all  its  results  by  the  same  gen- 
eral words,  must  be  valid  as  to  all  It  em- 
braces, or  altogether  void.  An  exception  of 
a  class  constitutionally  exempted  cannot  be 
read  Into  those  general  words  merely  for 
the  purpose  of  saving  what  remains.  That 
has  been  decided  over  and  over  again." 

In  Howard  v.  Illinois  Central  R.  Co,  SOT 
U.  S.  463,  28  Sup.  Ct  141,  62  L.  Ed.  297.  the 
question  of  the  validity  of  the  Federal  Em- 
ployer's Liability  Act  (Act  April  22,  1908.  c. 
149,  35  Stat  65  [U.  S.  Comp.  St  Supp  1911. 
p.  1322])  was  Involved.    By  section  1,  "every 
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common  carrier  engaged  In  trade  or  com- 
merce in  the  District  of  Columbia,  or  In  any 
territory  of  the  United  States,  or  between 
the  several  states,  *  *  *  shall  be  liable 
to  any  of  its  employes,  •  •  •  for  all 
damages  which  may  result  from  the  negli- 
gence of  any  of  its  officers,  agents,  or  em- 
ployes. •  •  •  »  The  questions  raised  con- 
cerned the  nature  and  extent  of  the  power  of 
Congress  to  regulate  commerce ;  it  being  con- 
tended, among  other  things,,  that  the  repug- 
nancy of  the  act  to  the  Constitution  clearly 
appeared,  as  the  face  of  the  act  made  it  cer- 
tain that  the  power  asserted  extended. not 
only  to  the  regulation  of  master  and  servant 
among  themselves  as  to  things  which  were 
wholly  Interstate  commerce,  but  embraced 
those  relations  as  to  matters  and  things  do- 
mestic in  character,  and  not  coming  within 
the  authority  of  Congress.  The  court,  Mr. 
Justice  White,  now  the  Chief  Justice,  deliv- 
ering the  opinion  said  that  from  the  first  sec- 
tion it  was  certain  that  the  act  extended  to 
every  individual  or  corporation  engaged  in 
interstate  commerce  as  a  common  carrier; 
that  its  all-embracing  words  left  no  room  for 
any  other  conclusion;  that  the  statute  was 
addressed  to  the  individuals  or  corporations 
engaged  In  interstate  commerce,  but  was  not 
confined  solely  to  regulating  the  Interstate 
commerce  business  which  might  be  done  by 
such  persons  or  corporations;  that  the  lia- 
bility of  a  common  carrier  was  declared  to 
be  in  favor  of  "any  of  its  employes" ;  that, 
as  the  word  "any"  was  unqualified,  It  follow- 
ed that  the  liability  to  the  servant  was  coex- 
tensive with  the  business  done  by  the  em- 
ployers embraced  by  the  statute — the  court 
instancing  a  railroad  engaged  in  interstate 
commerce,  having  a  purely  local  branch  op- 
erated wholly  within  a  state. 

It  was  held  that  as  the  act  included  sub- 
jects wholly  beyond  the  power  to  regulate 
commerce,  and  depended  for  its  sanction  up- 
on that  authority,  it  was  unconstitutional 
and  could  not  be  enforced  unless  there  was 
merit  In  the  propositions  advanced  to  show 
that  the  statute  might  be  saved.  None  of 
the  propositions  to  which  allusion  is  made 
was  sustained ;  but  we  are  here  interested 
more  particularly  in  the  one  that  the  statute 
might  be  interpreted  so  as  to  confine  its  op- 
eration wholly  to  Interstate  commerce,  or  to 
means  appropriate  to  the  regulation  of  that 
subject.  Thereon  the  court  said  the  argu- 
ment that  because  the  statute  says,  carriers 
engaged  in  commerce  between  the  states,  etc, 
therefore  the  act  should  be  interpreted  as 
being  exclusively  applicable  to  the  interstate 
commerce  business  and  none  other  of  such 
carriers  and  the  words  "any  employe,"  as 
found  in  the  statute  should  be  held  to  mean 
any  employe  when  engaged  only  in  Interstate 
commerce,  required  the  court  to  read  into  the 
statute  words  of  limitation  and  restriction 
not  found  in  it.  To  quote  from  the  opin- 
ion :  "The  principles  of  construction  invoked 
are   undoubted;   but   are  inapplicable.     Of 


course,  if  it  can  be  lawfully  done,  onr  duty 
is  to  construe  the  statute  so  as  to  render  it 
constitutional.  But  this  does  not  imply,  If 
the  text  of  an  act  is  unambiguous,  that  it 
may  be  rewritten  to  accomplish  that  purpose. 
Equally  clear  is  it,  generally  speaking,  that, 
where  a  statute  contains  provisions  which 
are  constitutional  and  others  which  are  not, 
effect  may  be  given  to  the  legal  provisions 
by  separating  them  from  the  Illegal.  But  this 
applies  only  to  a  case  where  the  provisions 
are  separable,  and  not  dependent  one  upon 
the  other  and  does  not  support  the  conten- 
tion that  that  which  is  indivisible  may  be  di- 
vided. Moreover,  even  in  a  case  where  legal 
provisions  may  be  severed  from  those  which 
are  illegal,  In  order  to  save,  the  rule  applies 
only  where  it  is  plain  that  Congress  would 
have  enacted  the  legislation  with  the  uncon- 
stitutional provisions  eliminated.  All  these 
principles  are  so  clearly  settled  as  not  to  be 
open  to  controversy."  It  was  further  held 
that  since  the  act,  by  its  terms,  related  to 
every  common  carrier  engaged  in  interstate 
commerce,  and  to  any  of  the  employes  of  ev- 
ery such  carrier,  the  court  was  unable  to 
say  that  the  statute  would  have  been  enacted 
had  its  provisions  been  restricted  to  the  lim- 
ited relations  of  that  character  which  it  was 
within  the'  power  of  Congress  to  regulate. 
Although  the  questions  Involved  in  this  and 
in  the  preceding  case  noticed,  were  based  up- 
on federal  statutes'  in  terms  overreaching 
congressional  power,  and  not  upon  state  en- 
actments extending  beyond  state  control,  as 
in  the  case  at  bar,  the  governing  principles  of 
construction  are  the  same.  Other  cases  illus- 
trative of  this  point  are  Louisville  &  Nash- 
ville R.  Co.  v.  Central  Stockyards  Co.,  212  U. 
S.  132,  29  Sup.  Ct  246,  53  L.  Ed.  441,  and 
Illinois  Central  R.  Co.  v.  McKendree,  203  U. 
a  614,  27  Sup.  Ct  153,  51  L.  Ed.  298. 

[6]  There  is  much  force  in  the  contention 
that  the  statutory  provisions  in  question, 
by  the  free  time  fixed  therein  which  shall 
be  allowed  for  loading  and  unloading  cars 
in  this  state,  directly  burden  Interstate  com- 
merce, and  are  therefore  an  encroachment 
upon  the  exclusive  power  of  Congress,  on  the 
principle  that  nothing  can  be  done  by  a 
state  which,  will  operate  as  a  burden  on  the 
interstate  business  of  a  common  carrier  en- 
gaged therein,  or  impair  the  usefulness  of  its 
facilities  or  instruments  of  Interstate  traffic 
(see  Stone  v.  Farmers'  Loan  &  Trust  Co., 
116  U.  S.  307,  6  Sup.  Ct  334,  388,  1191,  29 
L.  Ed.  636;  Covington  &  Cincinnati  Bridge 
Co.  v.  Kentucky,  154  U.  S.  204,  14  Sup.  Ct 
1087,  38  L.  Ed.  962;  McNeill  v.  Southern 
Ry.  Co.,  202  U.  S.  543,  26  Sup.  Ct  722,  50 
L.  Ed.  1142;  Interstate  Commerce  Com.  v. 
Illinois  a  R.  Co.,  215  U.  S.  452,  30  Sup.  Ct 
155,  54  L.  Ed.  280);  but  we  do  not  decide 
this  question,  for,  conceding  the  subject- 
matter  of  the  statute  to  be  one  within  the 
power  of  the  state  to  regulate  for  the  com- 
fort and  convenience  of  its  citizens,  in  the 
absence  of  congressional  action,  even  though 
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It  may  Indirectly  affect  Interstate  commerce 
(see  Missouri  Pacific  R.  Go.  v.  Larabee  Flour 
Mills  Co.,  211  U.  S.  612,  29  Sup.  Ct  214, 
53  L.  Ed.  352;  Hardwlck  Farmers'  Elevator 
Co.  v.  Chicago,  Rock  Island  &  Pac.  Ry.  Co., 
110  Minn.  25,  124  N.  W.  819,  19  Ann.  Cas. 
1088;  Bagg  v.  Wilmington,  etc.,  R.  Co.,  109 
N.  C.  279,  14  S.  E.  79,  14  L.  R.  A.  596,  26 
Am.  St  Rep.  569),  yet  by  the  Interstate  Com- 
merce Act,  executed  and  enforced  through 
the  Interstate  Commerce  Commission,  there 
had  been  congressional  regulation  of  the 
same  subject-matter,  so  far  as  it  pertained 
to  commerce  among  the  states,  and  the  rules 
thus  prescribed  are  materially  different  from 
the  provisions  of  the  state  enactments.  By 
the  former,  the  free  time  allowed  is  48  hours 
(2  days),  while  under  the  latter  it  is  4  days. 
In  such  circumstances  the  two  statutes  can- 
not both  be  operative;  and,  the  power  of 
the  state  being  subordinate  to  that  of  the 
nation,  it  must  yield.  In  Gulf,  Colorado  & 
Santa  F6  Ry.  Co.  v.  Hefley  &  Lewis,  158  U. 
S.  98,  15  Sup.  Ct  802,  39  L.  Ed.  910,  a  stat- 
ute of  Texas,  providing  that  it  should  be  un- 
lawful for  any  railroad  company  In  that 
state  to  charge  and  collect,  or  to  endeavor 
to  charge  and  collect  from  the  owner,  agent 
or  consignee  of  any  freight  goods,  wares, 
and  merchandise  a  greater  sum  for  trans- 
porting said  freight,  goods,  wares,  and  mer- 
chandise than  was  specified  In  the  bill  of 
lading,  was  held  to  be  In  conflict  with  the 
Interstate  Commerce  Act  »nd  therefore  the 
state  statute  must  give  way,  for,  said  the 
court,  speaking  through  Mr.  Justice  Brewer, 
"generally  it  may  be  said  in  respect  to  laws 
of  this  character  that,  though  resting  upon 
the  police  power  of  the  state,  they  must 
yield  whenever  Congress,  In  the  exercise  of 
the  powers  granted  to  it,  legislates  upon  the 
precise  subject-matter,  for  that  power,  like 
all  other  reserved  powers  of  the  states,  is 
subordinate  to  those  in  terms  conferred  by 
the  Constitution  upon  the  nation."  To  the 
same  effect  are  Hennlngton  v.  State  of  Geor- 
gia, 163  U.  S.  299,  16  Sup.  Ct  1086,  41  L.  Ed. 
166;  Southern  Ry.  Co.  v.  King,  217  XJ.  S. 
524,  30  Sup.  Ct  594,  54  L.  Ed.  868;  Southern 
Ry.  Co.  ▼.  Reid,  222  U.  S.  424,  32  Sup.  Ct 
140,  56  L.  Ed.  257. 

The  injunction  Is  dissolved,  the  order  and 
decree  are  vacated  and  set  aside,  and  the 
petition  is  dismissed. 


WOODWARD  v.  DAIN  et  aL    , 

(Supreme  Judicial  Court  of  Maine.     Jan.  20, 
1913.) 

L  Wills  (|_ 673*)— Construction  or  Testa- 
mentary Trust— Support—  "Trust." 

A  will,  directing  that  if  the  testator's  sis- 
ter should  be  in  distress  or  in  need  of  financial 
assistance  the  executors  should  furnish  her  out 
of  the  residuary  estate  such  sums  as  might  be 
actually  necessary  for  her  support  created  a 


"trust"  in  the  residuary  estate  for  the  actual 
necessary  support  of  the  sister,  which  was  su- 
perior to  the  interest  of  the  life  tenant  therein. 

(Ed.  Note.— For  other  cases,  see  Wills.  Cent. 
Dig.  H  1582-1584;   Dec  Dig.  f  673* 

For  other  definitions,  see  Words  and  Phrases)! 
vol.  8,  pp.  7119-7124.] 

2.  Trusts  (|  178*)— Instructions  to  Tjtosv 
tek. 

When  trustees,  vested  with  the  exercise  of 
discretion,  fail  to  properly  exercise  that  discre- 
tion, either  from  bad  faith,  or  because  of  a  mis- 
understanding of  the  trust  and  their  duties 
therein,  a  court  of  equity  has  jurisdiction  to 
interfere  and  to  give  directions  to  the  end  that 
the  trust  may  be  properly  carried  out 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent. 
Dig.  §  232;   Dec  Dig.  f  178.*] 

3.  Appeal  and   Error   ({•  1009*) — Review— 
Questions  of  Fact— Finding  or  Court. 

The  decision  of  a  justice  sitting  in  equity, 
as  to  matters  of  fact  will  not  be  reversed,  on- 
less  clearly  erroneous. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {f  3970-3978;    Dec.   Dig.   f 

1009.*] 

Appeal  from  Supreme  Judicial  Court,  Saga- 
dahoc County. 

Bill  by  Sarah  S.  Woodward  against 
Charles  J.  Dain  and  others,  trustees.  De- 
cree for  complainant  and  defendants  appeal. 
Affirmed. 

Argued  before  WH1TEHOUSE,  C.  J.,  and 
CORNISH,  KING,  BIRD,  and  HANSON,  JJ. 

George  W.  Heselton,  of  Gardiner,  for  ap- 
pellants. E.  C.  Plummer,  of  Bath,  for  ap- 
pellee. 


PER  CURIAM.  This  cause  In  equity  Is  be- 
fore this  court  on  an  appeal  from  the  final 
decree  of  the  sitting  justice. 

In  the  third  paragraph  of  his  win,  Charles 
F.  Hideout  late  of  Bath,  Me.,  provided  as 
follows: 

"I  do  hereby  expressly  declare  and  direct 
that,  In  case  my  sister  Sarah  S.  Woodward 
at  any  time  falls  Into  distress,  or  is  actually 
in  need  of  financial  assistance,  my  executors 
shall  furnish  and  provide  for  her  out  of  my 
residuary  estate  such  sum  or  sums  as  may  be 
actually  necessary  for  her  support" 

By  a  decree  of  the  Supreme  Judicial  Court 
of  this  state,  dated  August  18,  1909,  It  was 
decreed  that  "out  of  said  residuary  estate  the 
trustees  shall  forthwith  provide  the  said 
Sarah  S.  Woodward  such  sum  or  sums  as 
may  be  actually  necessary  for  her  support  in 
accordance  with  the  provisions  of  the  third 
paragraph  of  said  wllL" 

In  this  blU  In  equity  now  before  the  court 
Mrs.  Woodward  complains  that  under  the  de- 
cree referred  to  the  trustees  have  fixed  upon 
the  sum  of  $3.50  per  week  to  be  paid  to  her, 
which  sum  she  claims  Is  inadequate  for  her 
actual  necessary  support  and  she  asks  that 
the  trustees  may  be  ordered  to  pay  her  a 
larger  sum  per  week,  and  also  to  pay  certain 
bills  which  she  has  contracted  for  her  neces- 


•For  other  cams  sea  same  topic  and  section  NUMBER  In  Dec.  Dig.  ft  Am.  Dig .  Key-No.  Series  ft  Repr  Indexes 

Digitized  by  VjOOQ  IC 


Md.)> 


RX7TLEDQB  ▼.  BUTLEDGK 


661 


sary  support,  and  which  she  is  unable  to  pay. 

The  sitting  Justice,  hearing  the  same,  ruled 
In  substance  and  effect  that  the  provisions  of 
the  third  paragraph  of  the  will  of  Mr.  Ride- 
out  created  a  trust  in  the  residuary  estate  for 
the  necessary  support  of  Mrs.  Woodward  as 
therein  specified,  which  trust  was  superior  to 
the  interest  of  the  life  tenant  in  said  residu- 
ary estate;  and  that,  although  the  testator 
vested  in  the  trustees  the  discretion  to  de- 
termine the  amount  of  the  payments  to  be 
made  to  Mrs.  Woodward,  yet,  where  it  ap- 
pears that  the  trustees  have  not  properly  ex- 
ercised that  discretion,  either  from  lack  of 
good  faith,  or  because  of  a  misconception  of 
the  legal  scope  of  the  trust  and  of  their  du- 
ties thereunder,  the  court  has  jurisdiction  to 
interfere. 

And  he  found  as  a  fact  that  the  trustees 
bad  "in  some  respects  misconceived  their  du- 
ties," and  that  they  bad  failed  to  furnish  and 
provide  for  Mrs.  Woodward  such  sums  as 
were  reasonably  adequate  for  her  actual  nec- 
essary support-  Whereupon  he  ordered,  ad- 
judged, and  decreed  as  follows: 

(1)  That  the  trustees  shall  pay  to  the  com- 
plainant out  of  the  residuary  estate  of 
Charles  F.  Rldeout,  monthly,  from  and  after 
the  date  of  this  decree,  not  less  than  $20  a 
month,  which  sum  is  adjudged  to  be  actually 
necessary  for  her  support,  and  shall  from 
time  to  time  pay  such  further  sum  as  her 
actual  necessities  shall  require. 

(2)  That  the  trustees  shall  forthwith  pay 
to  the  complainant  out  of  said  residuary  es- 
tate the  sum  of  $30  for  medical  expenses  al- 
ready Incurred. 

(3)  That  the  residuary  estate  shall  bear  the 
costs  and  expenses  of  this  proceeding  to  this 
extent:  The  trustees  shall  pay  to  the  complain- 
ant's solicitor  the  taxable  costs,  together  with 
a  solicitor's  fee  of  $40,  and  charge  the  same 
In  their  account 

Held: 

[1]  (1)  The  sitting  justice  correctly  con- 
strued the  provisions  of  the  third  paragraph 
of  the  will  of  Charles  F.  Rldeout  as  creating 
a  trust  in  the  residuary  estate  for  the  actual 
necessary  support  of  the  complainant,  which 
was  superior  to  the  interest  of  the  life  tenant 
therein. 

[2]  (2)  His  ruling  was  appropriate  and  cor- 
rect that  when  trustees  who  are  vested  with 
the  exercise  of  a  discretion,  fail  to  properly 
exercise  that  discretion,  either  from  lack  of 
good  faith,  or  because  of  a  misunderstanding 
of  the  scope  of  the  trust  and  their  powers 
and  duties  therein,  a  court  of  equity  has  ju- 
risdiction to  interfere  and  give  directions  to 
the  end  that  the  trust  may  be  properly  car- 
ried out 

[J]  (3)  The  decision  of  the  sitting  justice, 
as  to  matters  of  fact  WW  not  be  reversed, 
unless  it  clearly  appears  that  such  decision  Is 
erroneous.  It  does  not  so  appear  in  this  case; 
on  the  other  hand,  his  findings  of  fact  appear 


to  be  fully  supported  by  the  evidence,  and  his 
conclusion  and  judgment  just  and  reasonable. 
Decree  below  affirmed,  with  costs. 


RUTLEDGE  v.  RUTLEDGE  et  aL 

(Court  of  Appeals  of  Maryland.    Nov.  13, 
1912.) 

L  Insane  Pebsonb  (f  02*)— Power  to  Con- 
tract Debts. 

Since  a  lunatic  cannot  contract  a  debt  aft- 
«r  inquisition  found,  claims  of  creditors  must 
exist  before  the  inquisition,  or  may  consist  of 
liens  on  his  property  created  before  that  time. 
[Hd.  Note. — For  other  cases,  see  Insane  Per- 
sons, Cent  Dig.  i|  108,  108;  Dec.  Dig.  |  62.*] 

2.  Insane  Persons  (|  71*)  —  Debts  —  Pro- 
ceedings fob  Collection. 

A  creditor  of  a  lunatic  may  collect  hia 
debt  or  enforce  a  lien  on  the  lunatic's  property 
only  in  an  adversary  proceeding  prescribed  by 
Code  Pub.  Gen.  Laws  1004,  art.  18,  i  118,  pro- 
viding that  in  all  applications  by  a  guardian  or 
trustee  of  the  property  to  sell  realty  or  per- 
sonalty, etc.,  the  court  shall,  before  passing  a 
decree,  have  proof  taken  as  in  other  chancery 
cases  as  to  the  value,  quantity,  and  condition 
of  the  property,  and  may  decree  a  sale  if  it 
deems  it  to  the  lunatic's  interest. 

[Ed.  Note.— For  other  cases,  see  Insane  Per- 
sons, Cent  Dig.  f|  118-124;   Dec.  Dig.  f  71.*] 

3.  Insane  Persons  ({  71*)— Sale  of  Proper- 
ty—Application  of  Trustee. 

A  sale  of  a  lunatic's  property  may  only  be 
ordered  under  Code  Pub.  Gen.  Laws  1004,  art. 
16,  |  121,  providing  that  where  a  trustee  is 
appointed  for  the  management  of  the  "person 
and  estate,"  the  court  may  decree  that  the  per- 
son's property  be  sold  for  his  support,  or  the 
payment  of  reasonable  expenses  incurred  by 
the  trustee,  where  the  application  is  by  a  trus- 
tee of  the  "person"  and  estate  for  the  lunatic's 
support  and  payment  of  expenses  incurred  by 
the  trustee. 

[Ed.  Note. — For  other  cases,  see  Insane  Per- 
sons, Cent  Dig.  ff  118-124;   Dec.  Dig.  f  7L*J 

4.  Insane  Persons  (§  36*)—  Committee— Ap- 
pointment—OomnTTEK  of  Person. 

Where  the  petition  prays  for  the  appoint- 
ment of  a  committee  of  a  lunatic's  "person  and 
estate,"  but  the  decree  only  appoints  a  commit- 
tee of  the  estate,  it  cannot  be  assumed  that  the 
court  also  Intended  to  appoint  such  persons 
committee  of  the  "person.,r 

[Ed.  Note. — For  other  cases,  see  Insane  Per- 
sons, Cent  Dig.  H  54,  66;  Dec.  Dig.  f  36.*] 

5.  Insane  Persons  (|  71*)— S-alb  of  Prop- 
erty—Support  of  Lunatic— Proceedings 
fob  Sale. 

While  the  proceedings  required  by  Code 
Pub.  Gen.  Laws  1904,  art.  16,  f  118,  providing 
that  in  all  applications  to  sell  a  lunatic's  real 
or  personal  property  the  court  shall  have  proof 
taken  as  In  other  chancery  cases  as  to  the  val- 
ue and  condition  of  the  property,  are  not  nec- 
essary in  order  to  sell  the  property  for  the 
lunatic's  support  or  for  payment  of  the  trus- 
tee's expenses  pursuant  to  section  121,  the  ap- 
plication for  the  sale  of  the  realty  for  such 
support  and  expenses  should  show  the  object 
and  necessity  for  the  sale. 

[Ed.  Note.— For  other  cases,  see  Insane  Per- 
sons, Cent.  Dig.  H  118-124;  Dec.  Dig.  |  71.*) 

6.  Insane  Persons  (I  71*)— Sale  of  Prop- 
erty—Report  of  Committee  —  Proof  of 
Sale. 

The  language  of  the  report  of  a  sale  of  a 
lunatic's  realty  that  "your  committee  believes 
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the  same  to  be  for  the  interest  and  advantage 
of*  the  lunatic  indicated  that  the  purpose  of 
the  sale  was  for  reinvestment,  and  not  for  the 
lunatic's  support  or  payment  of  the  committee  s 
expenses. 

[Ed.  Note.— For  other  cases,  see  Insane  Per- 
sons, Cent.  Dig.  {{  118-124;  Dec.  Dig.  |  71.*] 

7.  Insane  Persons  (I  71*)— Sale  of  Proper- 
ty—Iwvalid  Sale  —  Disposition  op  Pro- 
ceeds. . 

Though  an  attempted  sale  of  a  lunatics 
realty  was  invalid  so  that  her  devisee  was  en- 
titled to  the  proceeds,  such  devisee  would  be 
estopped  from  claiming  the  realty  if  she  ac- 
cepted the  proceeds,  and  must  give  the  pur- 
chaser or  its  grantee  a  deed  therefor  upon  ei- 
ther of  them  coming  into  the  proceedings  and 
asking  that  their  title  be  perfected,  and,  If 
such  purchaser  or  its  grantee  does  not  come 
into  file  proceedings  after  reasonable  notice, 
the  proceeds,  less  a  reasonable  compensation 
for  the  use  of  the  land  and  any  injury  done  to 
it  by  the  purchaser,  and  the  costs  of  the  pro- 
ceedings, should  be  returned  to  the  purchaser 
upon  its  surrender  of  the  property  to  the  dev- 
isee. 

[Ed.  Note.— For  other  cases,  see  Insane  Per- 
sons, Cent.  Dig.  H  118-124;  Dec.  Dig.  «  71.*] 

8.  Insane  Persons  (§  103*)— Sale  of  Prop- 
erty—Disposition of  Proceeds— Costs  of 
Proceeding. 

Upon  reversing  a  decree  denying  the  pe- 
tition of  a  devisee  of  a  lunatic  for  the  pro- 
ceeds of  the  sale  of  her  land  by  a  committee 
of  the  estate  because  the  sale  was  invalid,  and 
adjudging  the  devisee's  right  to  the  proceeds, 
the  costs  should  be  paid  out  of  such  proceeds, 
and  not  out  of  the  estate  or  by  the  committee- 
defendants  individually. 

TEd.  Note.— For  other  cases,  see  Insane  Per- 
sons, Cent  Dig.  !  187;   Dec  Dig.  |  103.*] 

Appeal  from  Circuit  Court,  Harford  Com* 
ty,  to  Equity;  Win.  H.  Harlan,  Judge. 

Petition  by  Julia  W.  Rutledge  against 
John  R.  Rutledge  and  another.  From  a  de- 
cree for  defendants,  petitioner  appeals.  Re- 
versed and  remanded  for  further  proceedings. 

Argued  before  BOYD,  C.  J.,  and  BRISCOE, 
PEARCE,  BURKE,  THOMAS,  PATTISON, 
and  STOCKBRIDGB,  JJ. 

John  S.  Young,  of  Bel  Air,  for  appellant 
Philip  H.  Close  and  S.  A.  Williams,  both  of 
Bel  Air,  for  appellees. 

BOYD,  C.  J.  On  the  1st  day  of  March, 
1910,  Monica  Ann  Rutledge  was,  by  an  in- 
quisition of  a  Jury,  found  to  be  of  unsound 
mind  and  a  lunatic,  and  not  capable  of  the 
management  of  her  property  and  estate.  On 
the  12th  of  that  month  the  inquisition  was 
confirmed  by  the  circuit  court  for  Harford 
county,  and  Dr.  Charles  A.  Rutledge  and 
John  R.  Rutledge  were  appointed  a  commit- 
tee of  her  estate.  On  the  6th  of  April, 
1910,  a  report  was  filed  by  the  committee 
which  recited  that  to  pursuance  of  leave 
granted  by  the  court  under  the  order  passed 
on  that  day  they  reported  a  sale  to  the  Sus- 
quehanna Pole  Line  Company  of  Harford 
County  for  the  sum  of  $1,200  of  a  parcel  of 
land  100  feet  wide,  extending  through  the 
lands  of  Monica  Ann  Rutledge,  and  which  is 
therein    particularly    described.      What    Is 


called  an  order  of  the  court  was  simply  an 
indorsement  on  the  report  of  sale  of,  "Leave 
granted  to  file  this  report,"  which  was  signed 
by  Judge  Van  Bibber  on  April  6, 1910.  After 
the  publication  of  an  order  nisi,  the  sale 
was  ratified  and  confirmed  on  May  7,  1910. 
In  May,  1911,  Julia  W.  Rutledge  filed  a  peti- 
tion stating  that  Monica  Ann  Rutledge  had 
departed  this  life  leaving  a  last  will  and  tes- 
tament by  which  she  devised  all  of  her  real 
estate  to  the  petitioner,  and  alleging;  that  the 
committee  had  to  their  hands  $1,200,  being 
the  proceeds  of  the  sale  of  real  estate,  which 
she  was  entitled  to  as  devisee  under  the  wilL 
An  order  was  passed  directing  the  committee 
to  pay  to  her  the  said  $1,200,  unless  cause  to 
the  contrary  was  shown.  The  docket  entries 
show  that  each  of  the  committee  filed  an  an- 
swer. They  are  not  in  the  record,  but  a  copy 
of  the  one  of  John  R.  Rutledge  was  by  consent 
of  counsel  left  with  us.  In  it  he  admits  that 
the  committee  have  In  their  hands  the  $1*200, 
out  of  which  certain  expenses  attending  the 
sale  should  be  paid,  but  denies  that  the  pro- 
ceeds of  the  real  estate  passed  under  the  de- 
vise in  the  will,  and  alleges  that  by  the  rati- 
fication of  the  sale,  the  proceeds  of  said  real 
estate  were  converted  into  personal  property, 
and  should  pass  under  the  will  as  such.  The 
court  passed  a  decree  dismissing  the  petition, 
and  declaring  that  the  money  to  the  hands  of 
the  committee  arising  from  said  sale  was 
personal  estate  from  the  ratification  of  the 
sale,  and  decreeing  that  the  committee  ac- 
count with  the  executor  of  the  will  for  the 
same  after  deducting  therefrom  such  costs, 
expenses,  fees,  or  allowances  as  may  have 
been  theretofore  or  may  thereafter  be  al- 
lowed by  the  court  and  the  case  was  re- 
ferred to  the  auditor.  From  that  decree  this 
appeal  Is  taken. 

[1,2]  In  order  that  we  can  properly  deter- 
mine the  questions  involved,  It  will  be  neces- 
sary to  consider  the  provisions  of  our  Code  la 
reference  to  the  sales  of  a  lunatic's  property. 
What  is  now  section  114  of  article  16  of  the 
Code  gives  the  courts  of  equity  of  this  state 
large  powers  in  superintending  and  direct- 
ing "the  affairs  of  persons  non  compotes 
mentis,  both  as  to  the  care  of  their  persons. 
and  the  management  of  their  estates."  But 
while  the  language  of  that  section  is  broad, 
and  was  intended  to  confer  large  powers  on 
courts  of  equity,  subsequent  sections  of  that 
article  prescribe  what  is  necessary  to  be  done 
before  the  property  of  such  persons  can  be 
sold  or  disposed  of.  By  section  116  the  court 
is  authorized,  on  the  application  of  a  credi- 
tor, to  decree  a  sale  of  the  real  or  persons! 
estate  of  a  non  compos  mentis,  or  such  part 
thereof  as  may  be  necessary,  to  pay  the  claim 
of  the  creditor,  if  the  court  is  satisfied  of 
the  justice  of  the  claim,  and  that  there  is  no 
other  means  of  paying  it.  It  will  be  ob- 
served that  that  Is  done  on  the  application  of 
a  creditor  of  the  lunatic,  and  "as  the  lunatic 
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himself  cannot,  after  Inquisition  found,  con- 
tract a  debt,  the  claims  of  creditors  must  ex- 
ist before  the  Inquisition,  or  may  consist  of 
liens  or  incumbrances  on  his  property.  In 
cases  where  the  creditor  seeks  to  collect  his 
debt,  or  enforce  bis  lien,  an  adversary  pro- 
ceeding, such  as  Is  prescribed  In  section  83 
(now  118),  of  the  Code,  la  the  proper  one." 
Estate  of  Dorney,  Lunatic,  59  Md.  67. 

[3}  There  was  no  such  proceeding  institut- 
ed for  the  sale  of  this  property,  and  there- 
fore, even  If  we  could  assume  from  the  mea- 
ger Information  furnished  by  the  record  that 
John  B..  Rutledge  and  Charles  A.  Rutledge 
had  claims  against  the  lunatic.  It  cannot  be 
said  that  the  sale  was  made  for  the  purpose 
of  paying  debts  due  by  her.    There  was  not 
even  an  application  filed  by  them,  or  either 
of  them,  as  creditors  for  the  sale  of  any  part 
of  her  estate,  and  nothing  was  done  to  sat- 
isfy the  court  of  the  Justice  of  the  claim, 
and  that  there  was  no  other  means  of  paying 
the  same.    It  is  manifest,  therefore,  that  this 
sale  was  not  authorized  on  the  ground  that 
the  lunatic  owed  debts,  and  when  it  is  re- 
membered that  the  inquisition  was  ratified 
on  the  12th  day  of  March,  and  the  sale  re- 
ported on  the  6th  day  of  April,  1010,  it  would 
be  dlfilcnlt  to  find  anything  in  the  record  to 
sustain  the  suggestion  made  at  the  argument 
that  the  claim  of  John  K.  Rutledge  was  for 
such  support  of  the  lunatic  as  would  justify 
a  sale  of  property    worth  twelve  hundred 
dollars  at  the  instance  of  the  committee,  for, 
if  John  R  Rutledge's  claim  be  conceded  or 
established,  It  would  be  as  a  creditor  against 
the  lunatic,  and  not  for  her  support  or  ex- 
penses Incurred  by  the  trustee,  after  she  was 
adjudged  a  lunatic,  which  are  what  section 
121  refers  to.     Section  116  authorizes  the 
court  to  order  or  decree  the  sale  of  any  real, 
leasehold,  or  personal  property  to  which  the 
lunatic  may  be  entitled,  on  the  application  of 
a  guardian,  committee,  or  trustee  of  the  prop- 
erty of  a  person  non  compos  mentis  for  the 
purpose  of  investing  the  proceeds  as  therein 
directed,  and  section  117  confers  power  on 
the  court,  upon  application  of  the  guardian, 
committee,  or  trustee,  to  order  or  decree  the 
real  or  leasehold  property  of  the  lunatic  to 
be  leased,  or  to  order  or  decree  the  surrender 
of  any  lease  of  the  estate  or  the  property  of 
such  a  person  to  be  accepted,  and  the  same 
to  be  demised  anew.     But  section  118  dis- 
tinctly provides  that  in  all  applications  by  a 
guardian,  committee,  or  trustee  of  the  prop- 
erty of  a  person  non  compos  mentis  to  sell 
any  of  the  real,  leasehold,  or  personal  prop- 
erty of  such  person,  or  to  demise  any  of  the 
real  or  leasehold  property,  or  accept  the  sur- 
render of  a  lease  thereof,  "the  court  shall, 
before  passing  an  order  or  decree,  have  proof 
taken  as  in  other  chancery  cases  as  to  the 
value,  quantity  and  condition  of  the  proper- 
ty, and  after  considering  all  the  circumstanc- 
es, if  the  court  shall  deem  it  to  the  interest 


and  advantage  of  such  person .  non  compos 
mentis,  it  may  order  or  decree  a  sale,  lease 
or  surrender  of  a  lease  of  the  whole  or  any 
part  of  the  said  property  on  such  terms  and 
conditions  as  the  court  may  prescribe." 
Then  section  119  provides  that  "no  sale,  lease 
or  surrender  of  a  lease  of  the  property,  real 
or  personal,  of  a  person  non  compos  mentis, 
shall  be  valid  unless  the  same  shall  be  re- 
ported to  and  confirmed  by  the  court"  It  is 
not  contended  that  the  provisions  of  section 
118  were  complied  with,  but,  on  the  contrary, 
the  committee  simply  filed  a  report  of  sale, 
with  the  Indorsement  thereon  as  above  stat- 
ed. There  was.  no  application  for  authority 
to  sell  filed  by  the  committee,  and  the  re- 
port does  not  show  the  object  of  the  sale.  It 
may  readily  be  Inferred  that  the  purchaser 
was  buying  the  strip  of  land  for  the  purpose 
of  using  it  in  connection  with  other  property 
in  constructing  Its  line  of  wires,  and,  al- 
though there  is  no  evidence  in  the  record,  we 
can  perhaps  assume  that  the  committee  and 
the  lower  court  believed  that  a  large  price 
was  being  obtained  for  it  It  is  claimed, 
however,  that  the  court  can  assume  or  infer 
that  it  was  sold  for  the  support  of  the  lunatic 
under  the  authority  of  section  121.  In  Es- 
tate of  Dorney,  Lunatic,  supra,  it  was  held 
that  It  was  not  necessary  to  adopt  the  pro- 
ceedings required  by  what  was  then  section 
83  (now  section  116)  to  enable  the  court  to 
order  a  sale  of  any  of  the  property  of  the 
lunatic  for  the  purpose  of  paying  his  reason- 
able and  just  expenses.  It  was  there  said: 
"As  the  expenses  of  the  lunatic  are  going  on 
all  the  time  and  as  It  would  be  improper  in 
the  court  to  sell  more  of  the  property  than 
would  be  sufficient  to  pay  for  the  support 
and  expenses  of  the  lunatic  for  the  time  be- 
ing, the  process  might  have  to  be  repeated  to 
the  great  cost  of  the  estate.  The  custody  of 
the  person  and  property  of  the  lunatic  must 
have  been  already  committed  to  the  trus- 
tee before  this  86th  (now  121st)  section 
can  apply,  and  he,  the  trustee,  by  virtue  of 
his  appointment,  is  under  the  control  and 
jurisdiction  of  the  court,  and  subject  to  its 
orders,  and  we  can  see  no  good  reason  why 
he  should  institute  an  adversary  proceeding 
against  the  lunatic  committed  to  his  charge 
to  enable  him  to  do  what  may  be  absolutely 
necessary  for  the  lunatic's  comfort  and  well 
being,  and  the  security  of  bis  estate."  If, 
then,  we  were  only  called  upon  to  determine 
whether  the  court  could  order  a  sale  of  a 
part  of  the  lunatic's  property  for  her  sup- 
port, or  for  the  payment  of  all  reasonable 
and  just  expenses,  which  the  committee  may 
have  incurred,  without  the  proceedings  pro- 
vided for  in  section  118  first  being  adopted, 
we  would  have  no  hesitation  In  holding  that 
that  could  be  done,  but  that  is  not  the  ques- 
tion in  this  case. 

As  pointed  out  by  Judge  McSherry  in  Ham- 
ilton V.  Traber,  78  Md.  26,  27  AtL  229,  44 
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Am.  St  Rep.  258,  the  English  Court  of  Chan- 
cery did  not  have  power  to  decree  a  sale  of 
the  lunatic's  real  estate  for  his  maintenance 
and  support  until  that  power  was  distinctly 
conferred  by  acts  of  Parliament  passed  after 
the  American  Revolution,  and  It  was  not  un- 
til Acts  1800,  c  67,  that  courts  of  equity  of 
this  state  had  such  power.  It  was  said  in 
the  case  of  Estate  of  Dorney,  supra,  that 
"the  custody  of  the  person  and  property  of 
a  lunatic  must  have  been  already  commit- 
ted to  the  trustee  before  this  eighty-sixth 
(now  121st)  section  can  apply,"  and  in  Ham- 
ilton v.  Traber,  supra,  that,  "In  a  word,  his 
status  as  a  lunatic  must  first  be  established 
by  the  inquisition  of  a  jury,  and  a  guardian 
or  committee  of  his  person  and  estate  must 
then  be  appointed  according  to  law,  before 
any  proceeding  can  be  taken  by  any  one  to 
procure  a  sale  of  his  estate  for  his  mainte- 
nance, or  for  a  change  of  Investment."  In 
Hamilton  v.  Traber  the  provisions  of  article 
16  as  they  were  found  In  the  Code  of  1888 
were  considered.  Section  98  of  that  article 
provided  that  "the  court  upon  the  applica- 
tion of  the  guardian,  committee,  or  trustee 
of  any  person  non  compos  mentis  may  de- 
cree the  sale,"  etc,  and  that  was  construed 
to  mean  the  guardian,  committee,  or  trustee 
for  the  management  of  the  person  and  es- 
tate of  a  person  non  compos  mentis.  Acts 
1891,  c.  221,  repealed  and  re-enacted  sections 
98,  99,  and  100  of  that  article  of  the  Code 
of  18S8,  and  they  are  now  sections  116,  117, 
and  118  in  the  Code  of  1912.  In  all  of  them 
the  expression  now  used  is  "a  guardian, 
committee  or  trustee  of  the  property  of  a 
person  non  compos  mentis,"  but  section  103 
of  the  Code  of  1888  provided  that  "in  all 
cases  where  a  trustee  has  been  appointed  by 
the  court  for  the  management  of  the  person 
and  estate  of  a  person  non  compos  mentis, 
the  court  may  decree  that  the  property  of 
such  non  compos  mentis,  or  so  much  thereof 
as  may  be  necessary,  be  sold  for  the  sup- 
port," etc.  That  is  section  121  of  the  Code 
of  1912,  and  the  language  has  not  been 
changed.  It  Is  therefore  seen  that  since  the 
act  of  1894  the  guardian,  committee,  or  trus- 
tee of  the  property  of  a  lunatic  can  apply 
for  the  sale  for  investment,  for  lease,  etc., 
but  the  trustee  for  the  management  of  the 
person  and  estate  of  a  lunatic  is  the  one  to 
apply  for  a  sale  for  bis  support  and  for  the 
payment  of  expenses  Incurred  by  the  trustee. 
In  this  case  it  was  alleged  In  the  petition  for 
the  writ  de  lunatico  inqulrendo  that  "It 
would  be  to  her  interest  that  some  suitable 
committee  be  appointed  of  her  person  and 
estate,"  but  the  order  only  appointed  the 
appellees  committee  of  the  estate.  It  is  said 
in  Alexander's  Chancery  Practice,  227,  that 
the  chancellor  "may  intrust  the  person  of 
the  lunatic  to  one  committee  and  his  estate 
to  another.  But  It  is  more  usual  in  this 
state  to  appoint  the  same  person  committee 
of  the  person  and  estate."    We  do  not  find 


anything  in  the  record  to  sustain  the  claim 
that  the  appellees  were  appointed  committee 
for  the  management  of  the  person  of  the  lu- 
natic 

[4]  It  may  very  well  be  that  a  person  is 
willing  to  be  the  committee  of  the  estate  of 
one  who  Is  non  compos  mentis,  but  not  of 
the  person,  and  when  the  petition  prays  that 
some  suitable  committee  be  appointed  of  her 
person  and  estate,  and  the  decree  only  ap- 
points a  committee  of  the  estate,  we  cannot 
assume  that  the  court  intended  to  also  ap- 
point them  committee  of  the  person.  So,  to 
say  the  least,  It  would  be  a  very  violent  pre- 
sumption to  hold  that  this  sale  was  made  un- 
der section  121,  which  only  authorizes  a 
sale  when  a  trustee  has  been  appointed  for 
the  management  of  the  person  and  estate  of 
the  lunatic. 

[6]  But  regardless  of  that  If  a  Bale  of  the 
real  estate  of  a  lunatic,  or  some  part  there- 
of, Is  to  be  made  for  the  support  of  such 
lunatic,  or  for  the  payment  of  expenses  In- 
curred by  the  trustee,  there  should  be  an 
application  to  the  court  showing  the  object 
and  necessity  for  the  sale.  The  language  of 
section  118  is  very  broad:  "In  all  applica- 
tions *  *  *  to  sell  any  of  the  real,  lease- 
hold or  personal  property  *  •  •  the  court 
shall,  before  passing  an  order  or  decree, 
have  proof  taken  as  in  other  chancery  cases," 
etc  And  while  this  court  has  held,  and  we 
still  hold,  that  that  Is  not  necessary  when 
the  sale  Is  to  be  made  for  the  purposes  men- 
tioned In  section  121,  such  sales  are  excep- 
tions to  the  general  rule  adopted  In  dealing 
with  a  lunatic's  property,  and,  if  a  sale  Is  to 
be  brought  within  that  exception,  the  court 
should  be  so  informed  and  properly  advised 
by  what  is  called  in  Estate  of  Dorney,  Lu- 
natic, "the  presentation  of  a  prima  facie 
case,"  which  In  that  case  was  a  petition  ver- 
ified by  affidavit  of  the  committee,  the  tax 
bills  which  were  to  be  paid,  and  a  letter  from 
the  collector  filed  as  exhibits.  We  do  not 
mean  to  say  that  exhibits  must  always  be 
filed  with  an  application  for  a  sale  for 
such  purposes,  but  we  are  of  the  opinion 
that,  when  there  Is  no  chancery  proceeding, 
there  should  at  least  be  something  of  rec- 
ord to  show  the  purpose  of  the  sale,  espe- 
cially in  reference  to  real  estate,  for,  although 
section  118  refers  to  personal  property  as 
well  as  real  estate,  titles  to  real  property 
should  not  be  left  in  such  uncertainty. 

[•]  Again,  the  report  of  sale  states  that 
"your  committee  believes  the  same  to  be  for 
the  Interest  and  advantage  of  the  said  Moni- 
ca." That  is  not  such  language  as  would 
likely  have  been  used  if  it  had  been  Intended 
to  apply  the  principal  to  her  support,  or  to 
the  payment  of  expenses  incurred  by  the 
committee.  It  is  the  kind  of  expression  gen- 
erally used  In  proceedings  for  the  sale  of  an 
infant's  property  for  the  purpose  of  rein- 
vestment So,  from  whatever  standpoint  we 
consider  the  case,  we  are  unable  to  reach 
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the  conclusion  that  the  sale  was  made  for 
any  of  the  porpoises  mentioned  In  section  121, 
and  the  court  bad  no  power  to  authorize  or 
ratify  a  sale  for  Investment  of  the  proceeds 
by  reason  of  an  utter  failure  to  comply  with 
the  provisions  of  section  118.  It  Is  true  that 
since  the  act  of  1884  It  has  not  been  neces- 
sary to  issue  any  process,  or  have  an  order 
of  publication,  against  the  lunatic  as  it  was 
when  the  proceedings  were  taken  In  Willis 
v.  Hodson,  79  Md.  327,  28  Atl.  004,  but  the 
provisions  of  section  118  must  be  substantial- 
ly complied  with  before  the  court  Is  author- 
ized to  pass  an  order  or  decree  for  sale  or 
lease  under  sections  116  or  117.  In  this  case 
there  was  not  even  an  order  or  decree  pass- 
ed, as  the  mere  leave  to  file  the  report  of 
sale  cannot  be  so  regarded.  It  follows  from 
what  we  have  said  that  In  our  judgment 
there  was  no  valid  sale  of  this  property, 
and,  of  course,  there  was  no  conversion  of 
the  real  estate  into  personalty. 

[/]  The  only  remaining  question  we  need 
to  consider  Is,  What  disposition  shall  be 
made  of  the  $1,200  received  by  the  commit- 
tee? The  appellant  did  not  object  to  the 
sale,  but  asked  In  her  petition  that  the  mon- 
ey be  turned  over  to  her.  As  she  seeks  the 
relief  of  a  court  of  equity,  she  must  do  eq- 
uity. Indeed,  If  this  money  Is  paid  over  to 
her  and  she  accepts  It,  she  would  be  estopped 
from  making'  any  claim  for  the  property  in- 
tended to  be  sold,  but.  If  she  Is  to  get  the 
benefit  of  the  fund,  she  should  give  the  pur- 
chaser a  deed,  so  It  can  have  such  title  as 
It  supposed  It  was  getting  by  the  sale  which 
was  ratified  by  the  court  The  Susquehanna 
Pole  Line  Company  is  not  a  party  to  this 
proceeding,  but  If  it  still  holds  the  property 
attempted  to  be  sold  to  it,  and  desires  to 
have  its  title  perfected,  it  should  be  permit- 
ted to  come  into  court  and  state  its  willing- 
ness to  have  the  sale  thus  perfected.  If  it 
has  disposed  of  such  interest  as  it  acquired, 
or  was  supposed  to  have  acquired  under  the 
sale,  then  the  present  owner  of  that  Interest 
should  be  permitted  to  stand  In  the  place  of 
that  company.  Upon  said  company  or  its  as- 
signs thus  coming  Into  court  and  stating  Its 
or  their  willingness  to  have  the  sale  per- 
fected, an  order  should  be  passed  directing 
the  said  sum  of  $1,200,  less  the  costs  and 
expenses  connected  with  the  attempted  sale 
and  costs  of  this  case,  to  be  paid  over  to 
the  appellant  upon  her  executing  and  deliv- 
ering to  the  Susquehanna  Pole  Line  Compa- 
ny, or  its  assigns,  a  good  and  sufficient  deed 
for  the  property  described  In  the  report  of 
sale;  If  that  company  or  Its  assigns  does 
not  within  such  reasonable  time  after  no- 
tice to  It  or  them  as  the  lower  court  may 
fix  thus  come  into  court,  then  the  said  sum 
of  $1,200,  less  such  amount  as  the  lower 
court  may  determine  to.  be  a  reasonable  com- 
pensation for  the  use  of  the  land  and  any 
injury  done  to  It  by  that  company,  or  its  as- 


signs, and  the  costs  of  this  case,  should  be 
returned  to  the  company  or  Its  assigns  upon 
it  or  their  surrendering  the  property  to  the 
appellant 

[I]  We  deem  it  Just  that  the  costs  be  paid 
out  of  the  $1,200,  as  it  will  not  be  right  un- 
der the  circumstances  to  require  the  com- 
mittee to  pay  them  Individually  or  make  the 
estate  liable  for  them.  It  follows  that  the 
decree  of  the  lower  court  must  be  reversed, 
and  the  case  remanded  for  further  proceed- 
ings in  accordance  with  this  opinion. 

Decree  reversed  and  cause  remanded  for 
further  proceedings,  the  costs,  above  and 
below,  to  be  paid  out  of  the  $1,200  in  the 
hands  of  the  committee. 


ROWELL  v.  SANBORN. 

(Supreme  Court  of  New  Hampshire.    Rocking- 
ham.   Dec.  8, 1912.) 

1.  Associations  (I  15*)— Phopbbty— Rights 
of  Members. 

Where  associates  undertook  to  build  a 
hall  on  land  to  be  given  by  defendant,  bnt  the 
building  was  never  completed,  and  all  the  oth- 
er associates,  except  defendant  and  another, 
abandoned  it,  the  association  did  not  forfeit  the 
building;  and  any  of  its  members  could  main- 
tain an  action  against  defendant  for  an  account- 
ing as  soon  as  he  took  adverse  possession  of  it 
[Ed.  Note.— For  other  cases,  see  Associations, 
Cent  Dig.  |g  19-25;    Dec.  Dig.  f  15.«] 

2.  Lihitation  of  Actions  (§  96*)— Posses- 
sion as  Against  Association. 

Under  Pub.  St.  1901,  c.  217.  I  8.  which  re- 
quires that  personal  actions  shall  be  brought 
within  six  years  after  the  cause  of  action  ac- 
crued, action  by  a  member  of  an  association, 
who  knew  in  1890  that  another  member  had 
taken  possession  and  was  holding  the  building 
thereon  adversely  to  the  association,  not  began 
until  1898,  was  barred. 

[Ed.  Note. — For  other  cases,  see  Limitation 
of  Actions,  Cent.  Dig.  If  837,  473,  474;  Dec. 
Dig.  {  95>] 

Exception  from  Superior  Court,  Rocking- 
ham County;  Wallace,  Judge. 

Bill  by  Beede  H.  Rowell,  administrator, 
against  Nellie  C.  Sanborn,  administratrix. 
Judgment  for  defendant  and  plaintiff  ex- 
cepts.   Exception  overruled. 

In  October,  1884,  Smith  A.  Rowell,  the 
plaintiff's  intestate,  associated  himself  with 
Alvah  S.  Sanborn,  the  defendant's  intestate, 
and  a  number  of  others,  to  build  a  balL  It 
was  a  part  of  the  agreement  that  Sanborn 
should  give  the  association  the  land  on  which 
to  build.  The  building  was  begun  in  1884, 
but  the  association  never  completed  It  All 
the  associates,  except  Rowell  and  Sanborn, 
abandoned  the  undertaking  as  early  as  1880. 
In  1890  Rowell  notified  Sanborn  that  he 
should  have  nothing  more  to  do  with  the 
building,  and  Sanborn  thereupon  took  pos- 
session of  and  afterward  held  it  as  his  own 
property. 


•For  other  eases  see  sons  topic  and  section  NUHBBB  In  Dee.  Dig.  a  Am.  Dig.  Key-No.  Series  A  Rep'r  Indexes 
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O.  K.  &  B.  T.  Bartlett,  of  Derry,  for  plain- 
tiff. Page,  Bartlett  &  Mitchell,  of  Ports- 
month,  for  defendant 

YOUNG,  J.  [1]  Although  the  association 
forfeited  whatever  right  it  may  have  had 
to  demand  a  conveyance  of  the  land  on  which 
the  building  stood  when  It  abandoned  the  un- 
dertaking, it  did  not  forfeit  the  building,  and 
could  have  either  moved  It  to  another  lot,  or 
sold  it  and  divided  the  proceeds ;  but,  instead 
of  doing  either  of  these  things,  it  suffered  San- 
born to  take  possession  of  and  hold  the  build- 
ing as  his  own  property.  Any  member  of 
the  association  could  have  maintained  an  ac- 
tion against  Sanborn  for  an  accounting  as 
soon  as  he  took  possession  of  the  building. 

[2]  None  of  the  members,  therefore,  who 
either  knew  or  ought  to  have  known  how  he 
was  holding  the  building,  can  maintain  such 
an  action,  unless  It  was  begun  within  six 
years  from  the  time  of  his  taking  possession. 
Clark  v.  Slayton,  68  N.  H.  402,  1  AtL  113; 
Currier  ▼.  Studley,  169  Mass.  £7,  19,  83  N. 
B.  709;  P.  S.  c.  217,  f  3.  Rowell  knew  in 
1890  that  Sanborn  was  holding  the  build- 
ing adversely  to  him  and  to  the  association, 
but  did  not  begin  this  action  until  1898. 
Consequently  the  statute  Is  a  bar  to  its 
maintenance. 

Exception  overruled.    All  concurred. 


R.  A.  STROUT  CO.  v.  HOWELL  et  aL 
(Supreme  Court  of  Delaware.    Jan.  21,  1918.) 

1.  CORPORATIONS  (|  eM*)— FOBMOK  CORPORA- 
TIONS—OABBYINO  on  Business  in  State- 
Compliance  with  Statutes — Licenses. 

Doing  the  things  required  by  the  Constitu- 
tion and  statute  of  a  foreign  corporation  be- 
fore it  can  do  any  business  in  the  state  does  not 
entitle  such  a  corporation  to  carry  on  a  real  es- 
tate agency  without  obtaining  the  license,  which 
Rev.  Code  1852,  amended  to  1893,  p.  56  (13 
Del.  Laws,  c  117),  requires  any  person  or  cor- 
poration to  obtain  before  engaging  in  such  busi- 
ness. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  ||  2551,  2556;  Dec  Dig.  §  654.»] 

2.  Licenses  <|  89*>— Failure  to  Obtain— 
Effect  on  Contract — Statutes. 

Rev.  Code  1852,  amended  to  1893,  p.  56 
(13  Del.  Laws,  c  117),  providing  that  no  one, 
without  first  obtaining  a  license,  shall  engage  in 
any  of  certain  enumerated  pursuits,  including 
that  of  a  real  estate  agency,  without  first  tak- 
ing out  a  license,  and  making  it  a  misdemeanor 
so  to  do,  while  primarily  a  revenue  statute, 
must  also  be  considered  a  regulative  statute, 
rendering  unenforceable  a  contract  for  commis- 
sions for  one  engaged  in  such  business  without 
a  license ;  soma  of  the  kinds  of  business  named 
in  the  statute,  when  first  passed,  being  properly 
subject  to  regulation. 

[Ed.   Note.— For  other   cases,    see   Licenses, 
Cent  Dig.  |f  76-78;  Dec  Dig.  f  89.*] 

Error  to  Superior  Court  Newcastle  County. 

Action  by  the  E.  A.  Strout  Company  against 

Alfred  P.  Howell  and  another.    Judgment  for 


defendants  (82  AtL  288),  and  plaintiff  brings 
error.    Affirmed,  and  judgment  rendered. 

See,  also,  82  AtL  1081. 

Argued  before  CURTIS,  Ch.,  and  CONRAD 
and  WOOLLBY,  JJ. 

Alexander  B.  Cooper  and  Richard  S.  Rod- 
ney, both  of  Wilmington,  for  plaintiff  in  error. 
Levin  Irving  Handy,  of  Wilmington,  for  de- 
fendants In  error. 

CURTIS,  Oh.  (delivering  the  opinion  of  the 
court).  The  writ  of  error  in  this  case  is 
to  the  final  judgment  sustaining  the  demurrer 
to  the  replication  to  the  fifth  plea.  The 
action  was  In  assumpsit  to  recover  payment 
for  commissions  for  selling  land  for  the  de- 
fendant By  the  fifth  plea  the  defendants 
set  up  the  defense  that  the  plaintiff  did 
not  have  a  license  from  the  state  of  Dela- 
ware to  engage  in  the  business  of  conducting 
a  real  estate  agency.  To  this  plea  the  plain- 
tiff replied  that  it  waa  Incorporated  under 
the  laws  of  Maine,  had  complied  with  the 
laws  of  Delaware  respecting  foreign  corpora- 
tions doing  business  in  Delaware,  and  that 
one  Zepp,  a  real  estate  agent  duly  licensed 
under  the  laws  of  Delaware,  did,  as  the 
agent  or  representative  of  the  plaintiff,  make 
the  sale,  for  the  making  of  which  the  com- 
mission was  demanded  and  sued  for.  A 
demurrer  of  the  defendant  to  this  replication 
was  sustained  by  the  court  below,  on  the 
authority  of  the  case  of  Reeder  v.  Jones,  6 
Pennewlll,  66,  65  AtL  571,  a  case  like  this 
one,  except  that  the  real  estate  agent  was 
an  individual  and  not  a  corporation. 

In  the  court  below  both  court  and  counsel 
treated  and  considered  the  question  raised 
as  though  there  were  in  the  pleadings  an 
allegation  that  the  defendant  company  was 
itself  engaged  in,  prosecuted,  followed,  or 
carried  on  the  trade,  business,  pursuit,  or 
occupation  of  a  real  estate  agency,  and,  there- 
fore, that  in  making  the  sale  referred  to  in 
the  declaration  it  violated  the  following 
section  of  a  statute  of  the  state  of  Delaware, 
entitled  "An  act  to  raise  revenue  and  provide 
for  the  current  expenses  of  the  state  govern- 
ment": 

"Section  1.  That  no  *  *  *  company  or 
corporation,  without  having  first  obtained  a 
proper  license  therefor,  as  hereinafter  pro- 
vided, shall  within  the  limits  of  this  State, 
be  engaged  in,  prosecute,  follow,  or  carry 
on  any  trade,  business,  pursuit  or  occupation 
in  this  Section  hereinafter  next  mentioned; 
that  Is  to  say,  •  •  *  real  estate  agency. 
•  •  »  "  See  chapter  117,  voL  13,  Laws  of 
Delaware,  p.  105,  passed  March  22, 1867,  and 
published  as  amended  in  Revised  Code  of 
1893,  p.  56. 

In  this  court  also,  it  was  argued  by  coun- 
sel on  both  sides  as  though  it  was  averred 
clearly  that  the  plaintiff  was  conducting  a 
real  estate  agency  In  Delaware  by  branch 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Doc.  Dig.  <t  Am.  Die.  Key-No.  Borlos  *  Bop'r  Iad«t« 
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office,  or  agency  located  here,  and  without  a 
license.  Applying  critical  tests  to  the  plead- 
ings, perhaps  this  averment  Is -not  clearly 
made,  bat  the  case  will  be  decided  as  though 
It  was  so  made. 

[1]  The  plaintiff  relied  largely  on  the  de- 
cision of  this  court  in  the  case  of  Model  Heat- 
ing Co.  v.  Megarity,  81  Atl.  394.  There  It 
was  held  that  a  corporation  incorporated 
under  the  laws  of  a  state  other  than  Dela- 
ware, doing  business  here  by  branch  office, 
or  agent  located  here,  could  recover  here  for 
goods  sold  and  delivered  to  a  resident  here, 
notwithstanding  the  constitutional  and  statu- 
tory provision  that  no  such  corporation  could 
so  do  business  here  until  it  had  compiled, 
with  certain  requirements,  which  the  vendor 
in  that  case  had  not  done.  In  the  case  now 
before  the  court,  the  plaintiff,  in  its  replica- 
tion to  the  fifth  plea,  avers  compliance  with 
these  regulations.  But  it  is  quite  clear  that 
this  compliance  does  not  of  Itself  authorize 
the  defendant  company  to  carry  on  a  par- 
ticular kind  of  business,  regardless  of  laws 
of  this  state  requiring  that  a  license  he  had 
before  that  particular  kind  of  business  can 
be  carried  on.  When  a  foreign  corporation 
comes  into  this  state  by  branch  office,  or 
agents,  or  representatives,  located  here  to 
do  a  particular  kind  of  business  here,  it 
must  comply  with  the  statutory  regulations 
prescribed  for  those  who  transact  that  kind 
of  business.  If  It  engages  in  any  of  the 
kinds  of  business  mentioned  in  the  above 
statute,  it  must  have  a  license  therefor,  and 
it  Is  not  sufficient  for  It  to  have  complied 
with  other  legislative  provisions  applicable  to 
all  foreign  corporations  irrespective  of  the 
nature  of  the  business  which  they  transact. 
Therefore,  the  plaintiff  in  making  the  sale 
for  the  defendant  violated  the  statute  above 
referred  to,  notwithstanding  it  had  complied 
with  the  Constitution  and  provisions  of  other 
statutes  relating  to  foreign  corporations  gen- 
erally, because  it  had  not  received  a  licence 
to  carry  on  the  business  of  a  real  estate 
agency. 

[2]  Does  this  failure  to  have  such  license 
prevent  the  plalptiff  from  recovery  in  this 
case?  In  this  case  the  act  was  one  for 
raising  revenue  as  its  primary  object  and  It 
is  bo  stated  in  its  title.  By  the  statute  no 
person,  without  having  first  obtained  a 
license  therefor,  shall  carry  on  any  of  the 
several  kinds  of  business  therein  designated, 
including  a  real  estate  agency,  and  a  penalty 
was  provided  "for  every  such  offense."  Un- 
enforceability of  contracts  was  not  made  a 
further  penalty  and  contracts  made  by  those 
without  licenses  were  not  made  unlawful. 

In  the  case  of  Model  Heating  Co.  v.  Megar- 
ity, supra,  the  act  there  under  consideration 
made  it  unlawful  for  a  foreign  corporation 
to  do  business  in  Delaware  by  branch  office, 
etc.,  until  It  had  complied  with  certain 
regulations,  and  any  corporation  doing  busi- 
ness without  having  first  complied  was  made 


subject  to  a  penalty  for  each  and  every 
offense.  There  the  question  was  whether  a 
contract  made  by  a  foreign  corporation  doing 
business  in  Delaware  by  branch  office,  with- 
out having  complied  with  the  requirements 
relating  to  such  corporations,  was  enforceable 
in  this  state.  It  was  held  that  the  court 
should  consider  the  purposes  and  object  of 
the  act,  and  not  impose  the  penalty  of  un- 
enforceability of  Its  contracts  as  an  addi- 
tional penalty,  not  Imposed  by  the  act,  when, 
as  the  court  found,  the  main  purpose  of  the 
act  was  to  bring  all  foreign  corporations 
doing  business  here  within  the  reach  of  the 
process  of  the  state  courts,  without  respect 
to  their  purposes,  and  did  not  Impose  the 
penalty  of  unenforceability  of  contracts. 
When  a  statute  is  silent  aa  to  the  en- 
forceability of  contracts  made  by  one  who 
has  not  complied  with  the  statute,  the  whole 
act  and  its  purposes  should  be  considered 
in  determining  whether  the  contract  is  en- 
forceable. Model  Heating  Co.  v.  Megarity, 
81  Atl.  394,  397. 

The  provision  of  the  law  under  considera- 
tion is  primarily  an  act  to  obtain  revenue, 
but  it  evidently  represents  the  public  policy 
of  the  state  respecting  certain  kinds  of  busi- 
ness therein  specified.  To  ascertain  this 
policy  and  find  within  the  act  its  ultimate 
purposes  beyond  the  primary  one  of  the 
raising  of  revenue,  the  act  as  it  was  origi- 
nally passed  should  be  considered,  for  there 
was  manifested  most  clearly  the  legislative 
intent,  rather  than  at  later  periods  when 
amendments  had  been  made  striking  out 
some  and  putting  in  other  kinds  of  business 
as  subject  to  license  regulations. 

The  original  act  was  passed  March  22, 
1867.  By  repealing  prior  acts  specifically 
and  by  general  words,  It  represented  a  new 
and,  perhaps,  different  policy  in  legislation 
respecting  revenue  raising.  It  required  li- 
censes for  several  classes  of  business,  in- 
cluding Insurance  agencies,  real  estate  agen- 
cies and  sellers  of  intoxicating  liquors.  The 
necessity  of  a  judicial  recommendation  of 
persons  applying  for  licenses  to  sell  Intoxi- 
cating liquors  was  omitted.  By  later  amend- 
ments insurance  agencies  and  liquor  sellers 
were  removed  from  the  operation  of  the  stat- 
ute and  made  subjects  of  special  statutes, 
and  lawyers,  doctors,  dentists,  conveyancers 
and  bankers  were  added.  Such  is  In  general 
the  present  form  of  the  statute. 

The  court  in  the  case  of  Model  Heating  Co. 
v.  Megarity,  supra,  did  not  express  an  opinion 
whether  the  case  of  Boeder  v.  Jones,  supra, 
was  properly  decided,  or  not,  but  pointed 
out  some  elements  of  difference  between  the 
two  cases,  and  expressly  disclaimed  an  in- 
tention to  approve  or  overrule  Reeder  v. 
Jones,  or  any  other  Delaware  case.  In  all 
of  the  Delaware  cases  the  court  found  evi- 
dence of  legislative  purpose,  or  express 
phraseology  which  showed  they  were  not 
useful  as  guides  to  judicial  interpretation 
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of  the  provisions  of  law  relating  to  foreign 
corporations  then  under  consideration.  So 
far  as  the  license  statute  in  question  is  con- 
cerned, this  court  has  not  heretofore  ex- 
pressed itself  In  a  definite  way. 

Looking  at  the  statute  as  originally  pass- 
ed, It  seems  clear  that  It  was  not  enacted 
merely  to  raise  revenue,  but  to  promote 
some  object  of  public  policy,  viz.,  to  prevent 
the  carrying  on  of  certain  specified  kinds  of 
business,  at  least  some  of  which  Involved 
danger  to  the  morals  of  the  people  and  some 
others  at  least  unusual  opportunities  to  de- 
ceive and  defraud.  Of  the  first  class  are 
sellers  of  intoxicating  liquor,  and  this  class 
is  well  recognized  as  peculiarly  subject  to 
legislative  restriction  and  regulation.  Of  the 
other  class  are  agencies  for  foreign  life  and 
fire  insurance  companies.  The  legislative 
purpose  to  make  unenforceable  contracts 
made  by  persons  engaged,  in  these  kinds  of 
business,  until  compliance  with  the  statute, 
Is  clear,  and  unmistakable.  This  purpose  is 
to  be  read  into  the  statute  not  because  It 
has  a  recurring  penalty  for  each  and  every 
offense,  and  even  though  It  does  not  in  terms 
make  it  unlawful  to  carry  on  these  kinds  of 
business  until  compliance  therewith,  or  In 
terms  declare  unlawful,  or  make  unenforce- 
able, the  contracts  of  those  who  engage  in 
them  without  a  license.  Such  purpose  seems 
clearly  to  exist,  even  though  there  are  not 
in  the  act  as  passed  any  detailed  regulations 
for  the  conduct  of  the  kinds  of  business 
mentioned  therein,  such  as  an  official  Inquiry 
as  to  mental,  moral  or  physical  fitness,  or 
financial  responsibility.  The  very  omission 
of  these  features  strengthens  the  view  that 
in  addition  to  the  recurring  penalties  named 
In  the  act,  the  aid  of  the  courts  in  enforcing 
contracts  should  be  refused  to  all  who  do 
not  comply  with  the  condition  fixed  by  the 
statute  as  a  prerequisite  to  the  right  to  car- 
ry on  the  specified  kinds  of  business,  in  the 
course  of  which  the  contract  in  question  was 
made.' 

The  original  legislative  purpose  Is  not  af- 
fected by  the  fact  that  insurance  agencies, 
insurance  companies  and  sellers  of  Intoxicat- 
ing liquor  are  not  now  subject  to  the  provi- 
sions of  the  act,  but  are  now  regulated  by 
special  statutes  with  numerous  restrictions 
to  protect  the  public  from  imposition,  fraud, 
or  to  promote  morality,  peace  and  good  or- 
der. The  object  of  the  statute  as  originally 
passed  was  primarily  to  raise  money,  but  al- 
so to  restrict  and  regulate  business  of  cer- 
tain kinds  by  withholding  the  right  to  carry 


them  on  except  from  those  who  obtain  a  li- 
cense therefor.  It  operates  on  the  business 
as  well  as  on  the  person.  Granting  the  li- 
cense is  the  means  by  which  the  named 
kinds  of  business  are  in  a  measure  restrict- 
ed, regulated  and  controlled,  and  Is  also  a 
method  for  obtaining  revenue. 

The  principle  here  alluded  to  is  well  stat- 
ed by  Judge  Cooley: 

"When  the  tax  takes  the  form  of  a  tax 
on  the  privilege  of  following  an  employment, 
convenience  In  collections  will  commonly  dic- 
tate the  requirement  of  a  license,  and  the 
person  taxed  will  be  compelled  to  pay  the 
tax  as  a  condition  to  the  right  to  carry  on 
the  business  at  all.  In  such  a  case  the  busi- 
ness carried  on  without  a  license  will  be  il- 
legal, and  no  recovery  can  be  had  on  con- 
tracts made  in  the  course  of  it"  Cooley  on 
Taxation  (2d  Ed.)  p.  572. 

The  statute  is  not  a  general  administra- 
tive statute,  applicable  to  all  persons,  but  a 
regulative  statute,  applicable  to  certain  kinds 
of  business  with  revenue  raising  as  a  pri- 
mary feature,  but  not  Its  only  purpose.  It 
Is  to  be  considered  a  regulative  statute  even 
though  some  of  the  kinds  of  business  there- 
in mentioned  do  not  at  this  period  of  time 
seem  to  be  subjects  for  regulation,  If  there 
be  named  In  it  other  kinds  of  business  which 
at  the  time  the  act  was  passed  were  and 
now  are  regarded  as  properly  subject  to  reg- 
ulation. There  can  be  no  doubt  that  the 
framers  of  the  statute  intended  to  render 
unenforceable  a  contract  made  for  the  sale 
of  Intoxicating  liquor  by  a  person  unlicensed 
to  carry  on  that  business,  for  the  character 
of  the  business  Indicates  such  intent.  This 
same  Intent  must  apply  to  all  the  kinds  of 
business  named  in  the  act  when  passed,  and 
it  therefore  includes  contracts  made  by  those 
engaged  in  business  as  real  estate  agencies 
for  services  in  making  sales  of  real  estate 

It  does  not  seem  necessary,  or  Important, 
to  review  the  cases  cited  on  both  sides,  which 
show  an  irreconcilable  conflict.  All  recog- 
nize, or  at  least  do  not  controvert,  the  prin- 
ciple, that  the  legislative  intent  and  purpose 
of  the  act  should  be  ascertained  and  If  clear- 
ly Indicated,  or  be  clearly  or  reasonably  In- 
ferable from  the  subject-matter  affected  by 
the  act,  as  well  as  its  language,  then  It 
should  control  the  court. 

The  demurrer  to  the  replication  to  the 
fifth  plea  was  rightly  sustained,  and  there 
was  no  error  in  the  court  below,  and  the 
judgment  will,  therefore,  be  affirmed. 
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DEPUTY  v.  DELMAR  LUMBER  MFG.  CO. 

(Court  of  Chancery  of  Delaware.     Jan.  21, 
1913.) 

1.  Receivers   (%  198*) — Compensation— DIS- 
CRETION OF  COUBT. 

While  the  amount  of  compensation  of  re- 
ceivers is  discretionary,  and  based  upon  the 
particular  facts  in  each  case,  the  court  should 
consider  the  responsibility  assumed  by  the  re- 
ceiver, the  labor  and  acta  involved,  and  prices 
usually  paid  for  similar  services  in  connection 
with  the  particular  kind  of  business. 

[Ed.  Note. — For  other  cases,  see  Receivers, 
Cent  Dig.  ff  392-396;    Dec.  Dig.  f  198.*] 

2.  Receivers    (|    197*) — Compensation— Re- 
organizing Corporation. 

It  is  no  duty  of  a  receiver  or  court  to  es- 
tablish a  new  corporation  to  avoid  the  expense 
of  a  receivership,  and  the  receiver  should  not 
receive  compensation  for  endeavors  in  that  di- 
rection. 

(Ed.  Note.— For  other  cases,  see  Receivers, 
Cent  Dig.  |  388;   Dec.  Dig.  f  197.*] 

8.  Receivers   (J   196*)— Compensation— Acts 
of  Receiver  Before  Appointment. 

The  acts  of  a  receiver,  who,  as  president, 
before  the  receivership  of  the  corporation,  had 
made  preferential  payments,  should  not  affect 
the  allowance  to  him  of  suitable  compensation 
for  work  done  as  receiver,  when  such  conduct 
did  not  affect  his  administering  the  estate  un- 
der order  of  the  court. 

[Ed.  Note. — For  other  cases,  see  Receivers, 
Cent  Dig.  |f  387,  889-591 ;   Dec.  Dig.  f  198.*] 

•4.  Receivers  (§  154*)— Counsei/— Compensa- 
tion. 

Compensation  to  counsel  for  a  receivership 
should  be  limited  to  such  work  done  for  the  re- 
ceivers as  requires  special  legal  skill,  and  not 
such  things  as  the  receiver  himself  is  capable 
of  performing. 

[Ed.  Note.— For  other  cases,  see  Receivers, 
Cent.  Pi?.  SI  279-282;  Dec.  Dig.  f  154;*  Costs, 
Cent  Dig.  §  341.] 

5.  Receivers  ({  154*)  —  OouNsxi/— Compen- 
sation. 

Services   of  an  attorney   of  a  receiver  in 

formulating  a  reorganization  plan  will  not  be 

allowed;  it  not  being  a  duty  of  a  receiver  to 

reorganize  a  corporation. 
[Ed.   Note. — For  other   cases,    see   Receivers, 

Cent    Dig.    M   279-282;     Dec.    Dig.    §    154  •* 

Costs,  Cent  Dig.  |  341.] 

Final  accounting  of  the  receiver  of  the 
Delmar  Lumber  Manufacturing  Company,  to 
which  the  trustee  in  bankruptcy,  Willard  F. 
Deputy,  excepts.    Decree  entered. 

After  the  appointment  by  this  court  of 
receivers  for  the  Delmar  Lumber  Manufac- 
turing Company,  a  trustee  In  bankruptcy  for 
said  company  was  appointed  in  the  Circuit 
Court  of  the  United  States  for  the  District 
of  Delaware,  and  upon  petition  the  said  re- 
ceivers were  directed  to  turn  over  the  assets 
of  said  company,  exclusive  of  cash  in  their 
hands,  to  said  trustee  and  to  file  in  this  court 
a  report  of  their  proceedings  under  the  order 
of  their  appointment  and  an  account  of  their 
receipts  and  disbursements.  In  the  report 
filed,  the  receivers  prayed  allowances  for 
their  services,  services  of  their  counsel  and 
for  personal  expenses  Incurred  In  connection 
with  the  administration  of  the  receivership 


estate.  The  trustee  In  bankruptcy  filed  ex- 
ceptions to  said  prayers  for  allowances,  and 
the  matter  was  heard  on  said  report  and  ex- 
ceptions, at  which  time  much  testimony  was 
heard 

Andrew  E.  Sanborn  and  John  W.  Huxley, 
both  of  Wilmington,  F.  Leonard  Wailes,  of 
Salisbury,  Md,  and  Stephenson  A.  Williams, 
of  Belalr,  Md.,  for  exceptant  Marvel,  Mar- 
vel &  Wolcott  of  Wilmington,  for  receivers. 

THE  CHANCELLOR  The  report  of  the  re- 
ceivers and  the  prayers  for  allowances  for 
their  services  and  for  services  of  counsel  have 
been  presented,  and  there  are  objections, 
first,  to  allowances  to  the  receivers  for  ex-* 
penses;  second,  against  allowing  them  the 
amount  of  compensation  asked;  and,  third, 
to  the  amount  of  compensation  asked  for 
their  counsel. 

First  as  to  expenses :  These  objections  are 
not  well  founded.  The  receivers  have  pre- 
sented itemized  statements  and  vouchers  for 
every  item  of  expense,  especially  for  traveling 
expenses,  and  while  they  are  large  in  amount 
they  do  not  seem  to  be  too  large  in  view  of 
the  location  of  the  place  of  business  of  the 
company  In  relation  to  the  places  of  residence 
of  the  receivers. 

[1]  Second.  The  compensation  asked  for 
by  the  receivers  Is  the  sum  of  $1,000  each. 
At  the  hearing  of  the  exceptions  It  appeared 
that  the  receivers  operated  the  plant,  under 
order  of  the  court  for  three  months  at  some 
profit,  which  was  to  the  advantage  of  the 
creditors,  and  there  Is  no  exception  or  ob- 
jection taken  to  the  manner  of  their  conduct- 
ing the  receivership,  other  than  as  to  the 
large  item  of  personal  expense  of  the  re- 
ceivers. While  the  amount  of  compensation 
is  discretionary  and  based  upon  the  particu- 
lar facts  in  each  case,  courts  In  fixing  com- 
pensation should  consider  the  responsibility 
assumed  by  the  receiver,  the  labor  and  acts 
involved,  and  due  regard  should  he  had  to 
the  price  usually  paid  for  similar  services  In 
connection  with  the  particular  kind  of  busi- 
ness managed  by  the  receiver.  Here  the  «"*- 
ceivers  had  the  benefit  of  services  of  a  man- 
ager, book-keeper  and  foreman,  the  duty  of 
the  manager  being  In  substance  such  as  the 
treasurer  of  a  corporation  would  perfornv 
The  manager  has  been  paid  by  the  receivers, 
as  have  the  other  two  persons.  While  it 
would  have  been  proper  to  have  had  an  order 
of  court  authorizing  such  large  expenses,  yet 
no  serious  criticism  of  the  conduct  of  the  re 
ceivers  In  Incurring  these  expenses  can  fair- 
ly be  made. 

[2]  A  claim  was  made  on  behalf  of  the  re- 
ceivers that  their  time  and  effort  were  used 
in  endeavoring  to  work  out  a  plan  by  which 
the  assets  of  the  company  should  be  turned 
over  to  creditors,  through  a  new  corpora- 
tion, and  so  avoid  the  expense  of  a  receiv- 
ership.    This  plan  fell  through  because  It 
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did  not  receive  sufficient  support  from  credi- 
tors, only  a  portion  of  whom  favored  It  This 
should  not  be  taken  into  account  in  fixing 
the  compensation  of  the  receivers.  It  was 
not  their  duty  to  create  a  new  enterprise  and 
they  had  no  authority  of  the  court  to  do  so. 
It  is  not  the  duty  of  the  receiver  to  formu- 
late or  promote  one  or  other  proposed  plan 
of  reorganization.  Whether  there  shall  be 
a  new  organization  formed  of  stockholders, 
bondholders,  or  creditors,  with  what  respec- 
tive interest  and  upon  what  terms,  is  one 
that  should  be  left  for  the  determination  of 
the  persons  interested,  without  interference 
in  any  way  by  the  court,  or  its  officers.  The 
court  in  these  cases  is  a  harbor  of  refuge 
and  not  a  repair  shop.  It  will  hold  the 
property  of  the  corporation  safe  from  out- 
side attacks  and  in  proper  cases  keep  its 
business  going,  so  that  whatever  value  there 
may  be  in  It  qua  business  may  be  preserved 
for  all  concerned;  but  it  will  not  undertake, 
either  of  itself  or  by  its  officer,  to  re-organlze 
the  old  corporation,  or  to  create  a  new  one, 
or  solicit  subscribers  to  some  syndicate  or 
prospective  purchasers.  This  was  said  by 
Judge  Lacomb  in  the  case  of  Chable  v.  Nic- 
aragua, etc.,  Co.  (C.  C.)  59  Fed.  846,  where 
the  question  arose  as  to  the  right  of  a  stock- 
holder to  inspect  books  of  the  company  in 
the  hands  of  a  receiver,  in  order  to  obtain 
evidence  upon  which  to  oppose  a  plan  of  re- 
organization. 

In  the  case  of  Northern  Alabama  R.  R  Co. 
v.  Hopkins,  87  Fed.  505,  31  C.  C.  A.  94,  re- 
ceivers of  a  railroad  company  who  had,  at 
the  request  of  a  committee  representing  all  of 
the  bondholders,  made  several  trips  to  Eu- 
rope in  an  effort  to  relieve  the  embarassed 
financial  condition  of  the  company,  were  al- 
lowed compensation  for  such  services  and 
their  expenses,  upon  the  ground  of  estoppel, 
in  that  it  was,  under  the  circumstances,  in- 
equitable for  the  bondholders  to  object  to 
paying  for  the  services  so  performed. 

Other  cases  having  a  bearing  upon  this 
subject  are  Central  Trust  Co.  v.  R.  R.  Co. 
(C.  C.)  58  Fed.  500 ;  Clarke  v.  Central  R.  R. 
Co.  (C.  C.)  54  Fed.  556;  Central  Trust  Co.  v. 
Wabash  R.  Co.  (C.  C.)  25  Fed.  69. 

[3]  Much  testimony  was  offered  respecting 
the  conduct  of  one  of  the  receivers,  Theodore 
A.  Veasey,  while  president  of  the  company 
prior  to  his  appointment,  and  it  was  claim- 
ed that  he  then  made  preferential  payments 
to  creditors  of  the  company.  It  was  also 
urged  that  he  should  have  disclosed  these 
and  other  facts  to  this  court  so  that  they 
could  have  been  considered  by  this  court 
before  appointing  him.  But  none  of  these 
matters  should  affect  the  allowance  to  him 
of  suitable  compensation  for  that  work  which 
he  has  done  as  receiver,  when  they  did  not 
affect  his  conduct  in  administering  the  es- 
tate under  the  order  of  this  court. 

Neither  receiver,  nor  their  counsel,  are  en- 
titled to  any  compensation  for  opposing  the 


bankruptcy  proceedings  against  the  compa- 
ny, and  none  is  claimed  by  them. 

The  receivers  adequately  explained  at  the 
bearing  their  method  of  accounting  to  this 
court,  including  their  reasons  for  claiming 
that  the  business  bad  been  conducted  at  a 
profit  and  with  benefit  to  the  estate,  and 
their  compensation  should  not  be  affected  by 
criticism  of  the  manner  of  stating  the  ac- 
count 

An  allowance  of  $600  will  be  made  to  each 
of  the  receivers  as  compensation  for  their 
services. 

[4]  As  to  compensation  of  counsel :  All  ad- 
ministrative and  executive  work  in  the  man- 
agement of  a  receivership  estate  should  be 
performed  by  the  receiver,  and  compensation 
to  counsel  should  be  limited  to  such  work 
done  for  the  receivers  as  requires  special  le- 
gal skill,-  and  not  for  such  things  as  the 
receiver  himself  Is  capable  of  performing. 
Elsewhere  it  is  the  rule  that  counsel  are  not 
employed  in  such  cases  so  as  to  bind  the  es- 
tate, but  should  be  so  employed  by  authority 
of  an  order  of  the  court.  Large  discretion 
In  this  state  has  been  given  to  receivers  in 
employing  counsel  without  an  order,  and 
there  was  no  abuse  of  it  in  this  case. 

[6]  In  this  particular  case  the  same  rea- 
sons which  would  deprive  the  receivers  of 
compensation  for  the  re-organization  plan 
would  apply  to  counsel  for  the  receivera  A 
considerable  part  of  the  services  rendered 
by  counsel  for  the  receivers  In  this  case  was 
in  formulating  this  re-organlzation  plan.  No 
other  special  work  has  been  shown  to  have 
been  done  by  counsel  for  the  receivers  here, 
except  the  routine  work  of  advising  the  re- 
ceivers. I  will,  therefore,  make  an  allow- 
ance to  counsel  for  the  receivers  of  $500. 

Let  a  decree  be  entered  accordingly. 


FIMARA  v.  GARNER. 

(Supreme  Court  of  Errors  of  Connecticut    Jan. 
15,  1913.) 

1.  Cbiminal  Law  (|  27*)— "Misdemeanob." 

The  term  "misdemeanor"  is  descriptive  of  a 
crime  not  so  grievous  as  a  felony,  though  boom 
misdemeanors  may  involve  greater  moral  tur- 
pitude than  some  felonies. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §§  29-31 ;   Dec.  Dig.  f  27.* 

For  other  definitions,  see  Words  and  Phrases. 
voL  5,  pp.  4533-4535;    vol.  8,  p.  7722.] 

2.  Cbiminal  Law  (f  27*)  — "High  Chimes 
and  Misdemeanors." 

"High  crimes  and  misdemeanors"  are  the 
more  serious  or  aggravated  misdemeanors;  those 
more  nearly  allied  and  equal  in  guilt  to  felony, 
bat  which  do  not  fall  within  its  definition. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  |§  29-81;   Dec.  Dig.  f  27.* 

For  other  definitions,  see  Words  and  Phrases, 
voL  4,  pp.  3286-3287.] 

8.  Cbiminal  Law  (I  1208*)  —  Punishment  — 
Statutes— "Any  Otheb  Offense  at  Com- 
mon Law." 

Oen.  St  1902,  i  1528,  provides  that  on  con- 
viction of  a  high  crime  or  misdemeanor  at  com- 
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mon  law.. die  offender  ihall  be  imprisoned  la  the 
atate  prison,  etc.,  and,  on  conviction  for  any 
other  offense  at  common  law,  the  offender  shall 
be  imprisoned  in  jail  not  less  than  81  days  nor 
more  than  one  year,  etc.  Held,  that  the  clause 
"any  other  offense  at  common  law"  comprises 
only  petty  or  simple  misdemeanors. 

[Ed.  Note.— For  other  cases,  Bee'  Criminal 
Law,  Cent  Dig.  ff  3281-3287,. 3288-3295 ;  Dec 
Dig.  |  1208.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  pp.  434-437;   vol.  8,  p.  7577.] 

4.  Conspiracy  (g  36*)— Nature  of  Offense— 

MISDEMEANOR. 

At  common  law  a  conspiracy  to  commit  ei- 
ther a  misdemeanor  or  a  felony  is  only  a  mis- 
demeanor. 

[Ed.  Note.— For  other  cases,  see  Conspiracy, 
Dec.  Dig.  g  36.*] 

5.  Conspiracy  (|  23*)— What  Constitutes. 

The  crime  of  conspiracy  is  committed 
whether  the  criminal  or  unlawful  act,  which  is 
the  object  of  the  conspiracy,  is  accomplished  or 
not,  or  whether  it  be  of  heinous  character  or 
not,  being  a  distinct  offense  independent  of  the 
crime  or  unlawful  act  which  is  its  purpose. 

[Ed.  Note.— For  other  cases,  see  Conspiracy, 
Cent.  Dig.  gg  30-39;    Dec.  Dig.  |  23.* 

For  other  definitions,  see  Words  and  Phrases, 
voL  2,  pp.  1454-1461;  vol.  8,  p.  7613.] 

6.  Conspiracy  (|  2S*>— What  Constitutes. 

A  conspiracy  is  a  confederation  for  an  un- 
lawful purpose  or  for  a  lawful  purpose  by  un- 
lawful means. 

[Ed.  Note.— For  other  cases,  see  Conspiracy, 
Cent  Dig.  H  30-39;  Dec.  Dig.  5  2a*] 

7.  Conspiracy  (|  51*)  — Punishment  — Con- 
spiracy—"High  Crime  and  Misdemeanor." 

The  crime  of  conspiracy  is  "a  high  crime 
and  misdemeanor"  within  Gen.  St  1902,  g  1528, 
providing  that  on  conviction  for  a  high  crjme 
or  misdemeanor  at  common  law,  the-  offender 
may  be  punished  by  specified  imprisonment  and 
fine,  and  on  conviction  for  any  other  offense  at 
common  law  by  a  specified  less  punishment 

[Ed.  Note.— For  other  cases,  see  Conspiracy, 
Cent  Dig.  g  114 ;  Dec.  Dig.  g  51.*] 

Appeal  from  Superior  Court  Hartford 
County;    Howard  J.  Curtis,  Judge. 

Petition  for  writ  of  habeas  corpus  by  Pas- 
Quale  Fimara,  to  which  Ward  A.  Garner, 
having  petitioner  in  custody,  filed  a  return. 
From  an  order  overruling  a  demurrer  to  the 
return  and  remanding  petitioner  to  respond- 
ent's custody,  he  appeals.     Affirmed. 

John  C.  Chamberlain,  of  Bridgeport,  for 
appellant  Stiles  Judson,  State's  Atty.,  of 
Bridgeport  and  John  S.  Pullman,  Special 
State's  Atty.,  for  respondent 

WHEELER,  J.  The  return  showed  that 
the  respondent  held  the  petitioner  under  a 
warrant  issued  by  the  superior  court  order- 
ing him  to  receive  and  keep  the  petitioner 
until  the  expiration  of  the  term  of  imprison- 
ment Imposed  by  said  court  during  a  period 
not  exceeding  five  years  as  a  maximum  term, 
and  not  less  than  three  years  as  a  minimum, 
upon  his  conviction  for  the  crime  of  con- 
spiracy. The  petitioner  demurred  to  the  re- 
turn upon  the  ground  that  "said  Judgment 
sentenced  the  prisoner  to  a  place  not  war- 


ranted by  law  tot  the  crime  with  which  he 
stood  charged,  and  for  a  longer  term  than 
justified  by  any  statute."  The  accused  was 
sentenced  under  G.  S.  g  1528,  providing  that 
"In  case  of  conviction  for  any  high  crime  or 
misdemeanor  at  common  law,  the  offender 
may  be  Imprisoned  in  the  state  prison  not 
more  than  five  years,  or  In  a  jail  not  less 
than  two  months,  nor  more  than  one  year, 
or  fined  not  more  than  five  hundred  dollars, 
or  both;  and  in  case  of  conviction  for  any 
other  offense  at  common  law,  the  offender 
shall  be  Imprisoned  In  a  jail  not  less  than 
thirty-one  days,  nor  more  than  one  year,  or 
fined  not  more  than  three  hundred  dollars, 
or  both." 

The  single  question  for  decision  Is  wheth- 
er the  crime  of  conspiracy  is  a  high  crime 
and  misdemeanor  within  the  intendment  of 
this  statute.  The  term  "high  crime  and 
misdemeanor"  Is  peculiar  to  our  statutes. 
We  find  the  same  term  used  In  the  impeach- 
ment article  of  the  federal  Constitution.  The 
interpretation  given  the  term  in  decisions 
under  this  article  cannot  help  in  interpreting 
our  statute,  as  the  appellant  claims,  since 
that  applies  primarily  to  instances  of  official 
misconduct,  and  is  used  as  a  term  of  gen- 
eral description  rather  than  as  technical 
words  of  art  under  the  common  law.  Pom- 
eroy  on  Const  (7th  Ed.)  g  715;  Black  on 
Const  (3d  Ed.)  gg  S3,  85;  Elliott's  Debates, 
pp.  158,  218,  222,  228. 

Our  statute,  as  first  passed  in  1830,  read: 
"In  all  cases  of  conviction  of  any  person  or 
persons  for  any  high  crime  and  misdemean- 
or at  common  law."  It  continued  in  this 
form  to  the  Revision  of  1875,  when  "or"  was 
substituted  for  "and,"  making  the  statute 
read,  "In  case  of  conviction  for  any  high 
crime  or  misdemeanor  at  common  law."  The 
study  of  the  statute,  In  the  light  of  the  de- 
cisions thereunder,  has  convinced  us  that  the 
subsequent  change  In  phraseology  was  not 
intended  to  change  the  meaning  of  the 
statute ;  that  "high"  qualifies  "misdemeanor" 
as  well  as  "crime";  and  that  the  term  "high 
crimes  and  misdemeanors"  includes  no  crimes 
other  than  high  misdemeanors.  When  this 
statute  was  passed,  crimes  were  divided  in- 
to three  classes:  Treason,  felony,  and  mis- 
demeanor. Felonies  comprised  those  crimes 
which  are  such  at  common  law  or  have  been 
made  such  by  statute.  Misdemeanors  com- 
prised all  crimes  less  than  felonies. 

[1]  The  term  "misdemeanor"  is  descriptive 
of  a  crime  not  so  grievous  as  the  felony, 
although  some  misdemeanors  may  involve 
greater  moral  turpitude  than  some  felonies. 
This  statute  was  intended  to  provide  a  pen- 
alty for  the  commission  of  every  misdemean- 
or, known  to  the  law,  whose  penalty  was  not 
otherwise  provided  for.  By  it,  misdemeanors 
were  divided  Into  two  grades;  those  whose 
criminality  was  nearly  akin  to  felony — that 
Is,  the  more  serious  misdemeanors — and  those 
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of  an  Inferior  kind,  called  petty  or  simple 
misdemeanors. 

[2]  High  crimes  and  misdemeanors  are  the 
more  serious  or  aggravated  misdemeanors; 
those  which  are  nearly  allied  and  equal  In 
guilt  to  felony,  but  do  not  fall  within  Its  def- 
inition. Ross  v.  Crofutt,  84  Conn.  370,  374, 
80  Atl.  90,  Ann.  Cas.  1912C,  1296. 

[3]  "Any  other  offense  at  common  law"  of 
the  statute  comprises  the  petty  or  simple 
misdemeanors. 

[4]  Under  the  common  law,  a  conspiracy 
to  commit  either  a  misdemeanor  or  felony 
is  only  a  misdemeanor.  State  v.  Thompson, 
69  Conn.  720,  725,  38  Atl.  868;  State  v.  Set- 
ter, 57  Conn.  461,  464,  18  Atl.  782,  14  Am. 
St  Rep.  121;  Berkowitz  v.  United  States,  93 
Fed.  452,  455,  35  O.  O.  A  379;  Common- 
wealth v.  Putnam,  29  Pa.  296,  297;  Bishop 
Cr.  L.  (8th  Ed.)  vol.  1,  i  240 ;  8  Cyc.  637. 

[6]  The  crime  of  conspiracy  Is  committed 
whether  the  criminal  or  unlawful  act  which 
was  the  object  of  the  conspiracy  was  accom- 
plished or  not,  or  whether  it  be  of  a  heinous 
character  or  not  State  v.  Thompson,  69 
Conn.  720,  725,  38  Atl.  868.  It  Is  a  distinct 
offense,  entirely  independent  of  the  crime  or 
unlawful  act  which  Is  the  purpose  of  the 
conspiracy. 

[S]  The  confederation  for  an  unlawful  pur- 
pose or  for  a  lawful  purpose  by  unlawful 
means  is  the  offense.  State  v.  Setter,  57 
Conn.  461,  469,  18  Atl.  782,  14  Am.  St  Rep. 
121;  State  v.  Glldden,  55  Conn.  47,  69,  8 
Atl.  890,  3  Am.  St  Rep.  23;  State  v.  Thomp- 
son, supra. 

[/]  An  unlawful  act  may  not  prove  Injuri- 
ous to  an  individual  or  to  a  community  when 
attempted  by  an  individual,  and  may  be 
readily  prevented;  the  same  act  attempted 
by  the  confederation  of  two  or  more  may 
become  dangerous  to  the  public  peace  and  to 
the  security  of  persons  and  property,  and 
harmful  to  public  morals  by  the  very  weight 
and  power  of  numbers.     State  v.  Glldden, 


supra;  State  T.  Gannon,  75  Conn.  206,  211, 
52  Atl.  727.  These  characteristics  of  the 
crime  Indicate  that  the  law  regards  it  as  a 
serious  crime  of  far-reaching  criminality. 

Every  assault  except  certain  statutory 
kinds,  whether  aggravated  or  simple,  are  at 
common  law  misdemeanors.  Assaults  vary 
greatly  in  character,  in  their  danger  to  the 
individual,  and  in  their  violation  of  the  pub- 
lic peace.  An  assault  with  intent  to  kill  is 
by  our  common  law  a  misdemeanor,  but  one 
of  an  aggravated  type,  and  it  is  held  a  high 
crime  and  misdemeanor,  punishable  under 
the  severest  penalty  of  G.  S.  f  1528.  State 
v.  Danforth,  S  Conn.  112.  A  conspiracy  to 
commit  an  assault  because  of  the  numbers 
engaged  may  easily  lead  to  consequences 
greater  even  than  those  intended.  In  its 
effect  upon  the  public  peace,  and  in  Its  dis- 
regard of  law  through  deliberate  and  pre- 
meditated agreement  it  ordinarily  exceeds 
In  criminality  the  simple  assault  and  Indeed 
the  ordinary  assault  with  intent  to  kill. 

The  confederation  by  the  many  to  commit 
a  crime  is  apt  to  be  larger  In  Its  measure 
of  evil  to  the  community  than  the  mere  com- 
mission of  the  crime  by  the  individual 
From  its  nature  and  consequences,  a  con- 
spiracy is  at  common  law  a  high  misdemean- 
or. Originally  it  was  punishable  by  fine  and 
imprisonment  at  the  discretion  of  the  court. 
Bishop  Crim.  Law  (8th  Ed.)  vol.  X,  |  940: 
Ency.  of  Law  of  Eng.  vol.  3,  p.  472.  In  some 
Jurisdictions  the  penalty  is  prescribed  aa  for 
a  felony,  or  a  crime  akin  to  felony.  In  no 
Instance,  so  far  as  we  have  found,  is  it  treat- 
ed as  a  simple  or  inferior  misdemeanor. 
With  us,  since  G.  S.  |  1528,  was  first  enact- 
ed, we  have  treated  and  held  every  conspira- 
cy to  commit  a  crime,  as  the  common-law  of- 
fense, high  misdemeanor,  punishable  under 
the  penalty  as  such.  State  v.  Setter,  57  Oonn. 
461,  469,  18  Atl.  782,  14  Am.  St  Rep.  121. 

There  is  no  error.  The  other  Judges  con- 
curred. 
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CRAFTS  ▼.  TRAFFORD  et  aL 

(Supreme  Court  of  Rhode  Island.    Feb.  8, 

1918.) 

Principal  and  Agent  (I  136*)— Bxcovkbt 

of  Payment  Made  to  Agent. 

Where  money  paid  by  plaintiff  to  defend- 
ant aa  a  premium  upon  a  policy  of  insurance 
issued  and  delivered  to  him  was  received  by 
defendant  as  agent  for  the  insurance  company, 
from  which  he  waa  receiving  a  salary  and  to 
which  he  turned  over  all  the  money  so  re- 
ceived, plaintiff  had  no  action  for  money  re- 
ceived. 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Agent  Cent  Dig.  if  447-450,  476-491; 
Dec.  Dig.  1  136.*] 

Action  by  Albert  B.  Crafts  against  0.  A. 
Trafford  and  one  Metcalf.  Plaintiff  nonsuit- 
ed as  to  defendant  Metcalf,  and  verdict  di- 
rected for  defendant  Trafford,  and  plaintiff 
petitions  for  a  new  trial.  New  trial  denied, 
and  case  remitted  to  the  superior  court,  with 
direction  to  enter  its  Judgment  for  the  de- 
fendant Metcalf  on  the  order  of  nonsuit,  and 
for  defendant  Trafford  on  the  verdict 

Albert  B.  Crafts',  of  Providence,  pro  se. 
Bassett  &  Raymond,  of  Providence  (Russell 
W.  Richmond,  of  Providence,  of  counsel),  for 
defendants. 

PER  CURIAM.  The  action  is  for  "money 
had  and  received"  by  the  defendants  to  the 
plaintiffs  use.  The  evidence  shows  that  the 
defendant  Metcalf  never  had  or  received  any 
money  of  the  plaintiff,  and  the  plaintiff  was 
properly  nonsuited  as  to  him.  The  evidence 
further  shows  that  the  moneys  paid  by  the 
plaintiff  to  the  defendant  Trafford  were  re- 
ceived by  him  as  agent  for  an  Insurance  com- 
pany, as  premiums  upon  a  policy  of  Insur- 
ance Issued  and  delivered  to  the  plaintiff; 
that  Trafford  was  receiving  a  salary  as  such 
agent,  and  had  no  commission  upon  the  sums 
collected;  but  that  he  turned  over  to  his 
principal  all  of  the  moneys  received  from  the 
plaintiff,  and  had  In  his  hands  none  of  the 
moneys  of  the  plaintiff. 

There  was  no  evidence  to  support  an  action 
for  "money  had  and  received,"  and  the  plain- 
tiff was  properly  nonsuited  as  to  the  defend- 
ant Metcalf,  and  the  verdict  was  properly 
directed  as  to  defendant  Trafford.  As  it  ap- 
pears that  there  was  no  cause  of  action,  the 
plaintiff's  petition  for  new  trial  is  denied. 
The  case  is  remitted  to  the  superior  court,' 
with  direction  to  enter  its  judgment  for  the 
defendant  Metcalf  on  the  order  of  nonsuit, 
and  for  defendant  Trafford  on  the  verdict 


PASHALIAN  v.  RHODE  ISLAND  CO. 

(Supreme   Court   of   Rhode  Island.     Jan.  29, 
1918.) 

Street  Railroads  (|  117*)— Injury  to  Pb- 
destbi  an— E  vidence— Nonsuit. 

In  an  action  for  death  of  one  run  over  by 
a   street   car,   where   there   was    no   evidence 


that  decedent  exercised  due  care,  of  any  neg- 
ligence of  defendant  in  operating  the  car,  or 
that  the  motorman  saw  or  could  have  seen  her 
crossing  the  street  In  time  to  avoid  running 
over  her,  but  there  was  evidence  that  he  stop- 
ped the  car  within  a  few  feet  after  hearing  an 
outcry  as  to  peril,  a  nonsuit  was  proper. 

[Ed.  Note. — For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  {§  239-267;  Dec  Dig.  f 
117.*j 

Exceptions  from  Superior  Court,  Provi- 
dence and  Bristol  Counties;  Darius  Baker, 
Judge. 

Action  by  John  Pashalian  against  the 
Rhode  Island  Company.  Exception  to  an  or- 
der granting  a  nonsuit    Overruled. 

Gorman,  Egan  &  Gorman,  of  Providence, 
for  plaintiff.  Joseph  C.  Sweeney  and  Alonxo 
B,  Williams,  both  of  Providence,  for  defend- 
ant 

PER  CURIAM.  There  Is  nothing  in  the 
evidence  to  show  that  the  deceased  was  in 
the  exercise  of  due  care  when  she  attempted 
to  cross  the  street  in  front  of  a  moving  car; 
nor  is  there  any  evidence  to  show  that  there 
was  negligence  on  the  part  of  the  defendant 
in  the  operation  of  the  car,  or  that  the  de- 
fendant's motorman  saw,  or  could  have  seen, 
that  the  deceased  was  intending  to  cross  the 
car  track  In  a  position  of  danger  in  time  to 
have  avoided  running  over  her.  It  is  in  evi- 
dence that  the  motorman  stopped  the  car  al- 
most immediately  when  there  was  an  outcry 
calling  attention  to  the  danger  of  the  de- 
ceased, bringing  the  car  to  a  standstill  in  a 
very  few  feet  There  is  no  evidence  upon 
which  the  doctrine  of  the  "last  clear  chance" 
could  be  invoked;  and  no  evidence  upon 
which  the  case  should  have  been  submitted 
to  the  Jury  upon  any  Issue  involved.  Upon 
the  facts  as  disclosed  by  the  record  It  seems 
to  have  been  an  unavoidable  accident  as  far 
as  the  defendant  was  concerned. 

There  was  no  error  in  the  granting  of  the 
nonsuit  The  plaintiff's  exception  to  the  rul- 
ing of  the  justice  of  the  superior  court  grant- 
ing a  nonsuit  is  overruled,  and  the  case  Is  re- 
mitted to  the  superior  court,  with  direction 
to  enter  its  judgment  for  the  defendant  upon 
the  order  of  nonsuit 


IMPERIAL   BROOM   CO.   v.  WESTERN 
WAREHOUSE  CO. 

(Supreme   Court  of  Rhode   Island.     Jan.   29, 
1913.) 

Appeal  and  Eebob  ({  1002*)— Vkbdiot— Con- 
flicting Evidence. 

A  verdict  on  conflicting  evidence  will  not 

be  disturbed  on  review. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 

Error,  Cent  Dig.  ff  3935-3937;    Dec.  Dig.  ^ 

1002.*] 

Exceptions  from  Superior  Court,  Provi- 
dence and  Bristol  Counties;  George  T. 
Brown,  Judge. 
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Actlon  of  assumpsit  by  Fannie  Strauss,  do- 
ing business  as  the  Imperial  Broom  Compa- 
ny, against  the  Western  Warehouse  Com- 
pany. Verdict  for  plaintiff,  new  trial  denied, 
and  defendant  excepts.  Exceptions  overrul- 
ed, with  directions  to  enter  Judgment  on  ver- 
dict 

Leonard  N.  Zisman,  of  Providence,  for 
plaintiff.  Willis  B.  Richardson,  of  Provi- 
dence, for  defendant 

PER  CURIAM.  This  is  an  action  of  as- 
sumpsit, brought  by  Fannie  Strauss,  doing 
business  under  the  name  and  style  of  the 
Imperial  Broom  Company,  against  the  West- 
ern Warehouse  Company,  a  corporation  lo- 
cated at  Wichita,  Kan.,  to  recover  the  sum 
of  $438  for  damages  which  she  claims  she 
has  suffered  through  the  failure  of  the  de- 
fendant company  to  furnish  her  with  broom 
corn  of  the  grade,  quality,  and  quantity  or- 
dered by  her,  and  also  to  recover  the  amount 
of  certain  moneys  laid  out  and  expended  by 
her  In  the  payment  of  the  freight  upon  said 
broom  corn,  which  freight  by  agreement  of 
defendant  and  under  the  course  of  dealing 
for  a  long  time  existing  between  the  parties, 
should  have  been  paid  by  the  defendant  com- 
pany. The  plaintiff  having  ordered  a  car- 
load of  broom  corn  from  the  defendant  com- 
pany, the  same  was  shipped  from  the  hitter's 
branch  office  In  Galveston,  Tex.,  to  -the  plain- 
tiff at  Providence,  R.  I.  The  bill  of  lading 
was  forwarded,  with  a  draft  attached  there- 
to for  $801.40,  to  the  National  Exchange  Bank 
in  Providence,  where  the  draft  was  paid  and 
the  bill  of  lading  obtained  by  the  plaintiff. 
Upon  going  to  the  steamship  dock  with  her 
teamen  for  the  purpose  of  removing  the 
broom  corn,  the  plaintiff  was  obliged  to  pay 
the  freight  charges,  amounting  to  $101.  Later 
the  plaintiff  found  that  the  broom  corn  was 
1)4  tons  short  in  weight  which  at  $86  per 
ton,  the  price  paid,  amounted  to  $106;  that 
the  remaining  7%  tons,  for  which  she  had 
paid  $85  per  ton,  was  of  a  grade  and  quality 
inferior  to  that  called  for  by  her  contract 
with  the  defendant  and  Instead  of  being 
of  a  marketable  value  of  $85  per  ton  was 
only  worth  $60  per  ton,  entailing  a  loss  to 
her  of  $193 ;  and,  further,  that  a  large  part 
of  the  broom  was  shipped  loose,  Instead  of 
in  bales,  which  compelled  her  to  expend  the 
sum  of  $40  for  the  extra  labor  required  In 
its  removal.  For  the  recovery  of  all  of  these 
sums  of  money  the  plaintiff  brought  her  suit 

The  defendant  company,  through  its  presi- 
dent and  manager,  Harve  Pelton,  and  its  vice 
president  Harry  Lee,  both  testifying  by 
deposition,  denied  the  alleged  agreement  and 
custom  as  to  the  payment  of  freight,  that 
the  broom  was  shipped  unbaled,  that  there 
was  any  shortage  in  weight  and  that  the 
quality  was  inferior  or  the  price  above  the 
market  value  at  the  time  of  sale.  The  Jury 
found  a  verdict  for  the  plaintiff  for  $300, 


and  the  trial  court,  upon  motion  of  the  de- 
fendant refused  to  grant  a  new  trial.  There 
is  a  direct  conflict  of  testimony,  and  we  can- 
not say,  after  a  careful  examination  of  the 
record,  Including  the  transcript  of  testimony, 
that  the  verdict  was  wrong. 

The  defendant's  exceptions  are  overruled, 
and  the  case  is  remitted  to  the  superior 
court,  with  direction  to  enter  Judgment  on 
the  verdict 


SAYLES  v.  PROBATE  COURT  OF  TOWN 
OF  BURRILLYILLE. 

(Supreme  Court  of  Rhode  Island.    Jan.  29, 
1013.) 

Ckbttobabi  (I  41*)— Discaxnoir  or  Cotjkt— 
Review  or  Appointment  or  Administra- 
tor—Laches. 

Where  an  administratrix  was  present  when 
an  order  was  entered  releasing  her  bondsman 
and  requiring  a  new  bond,  and  subsequently 
secured  more  time  to  file  such  bond,  and  upon 
failing  to  file  same  was  removed  and  another 
administrator  appointed,  and  where  ahe  took 
no  appeal  or  did  nothing  for  over  a  year,  al- 
though aware  of  the  new  appointment  within 
that  time,  she  was  not  entitled  to  a  writ  of 
certiorari  to  review  the  appointment  of  the 
new  administrator,  because  made  without  no- 
tice to  her;  the  writ  being  discretionary,  and 
only  granted  In  furtherance  of  justice. 

[Ed.  Note.— For  other  cases,  see  Certiorari. 
Cent  Dig.  f  59;  Dec.  Dig-  i  41.*] 

Petition  by  Laura  M.  Sayles  against  the 
Probate  Court  of  Town  of  Burrillville  for 
writ  of  certiorari.    Petition  denied. 

Frank  L.  Hanley,  of  Providence,  for  peti- 
tioner. Tillinghast  &  Collins,  of  Providence, 
for  Varnum  Steere,  administrator  d.  b.  n. 


PER  CURIAM.  This  is  a  petition  by 
Laura  M.  Sayles,  daughter  of  Elliott  & 
Sayles,  for  a  writ  of  certiorari  to  the  clerk 
of  the  probate  court  of  the  town  of  Burrill- 
ville, commanding  him  to  certify  to  tuts 
court,  for  review,  the  record  of  the  proceed- 
ings in  said  probate  court  by  which  Varnum 
Steere  was  appointed  administrator  d.  b.  n. 
of  the  estate  of  said  Elliott  S.  Sayles. 

The  petitioner,  Laura  M.  Sayles,  upon  the 
death  of  her  father,  Elliott  S.  Sayles,  was 
duly  appointed  administratrix  upon  his  estate, 
and  gave  the  bond  required  by  the  probate 
court  of  Burrillville,  with  the  American 
Surety  Company  of  New  York  aa  surety 
thereon.  Later,  on  February  27,  1909,  the 
surety  company  petitioned  to  be  released 
from  further  liability  upon  the  bond,  and 
the  said  petition  was  referred  to  the  27th  day 
of  March,  1909,  upon  which  last  date  the  said 
Laura  M.  Sayles  was  ordered  to  give  a  new 
bond  with  sufficient  surety  In  the  sum  of 
$5,000  at  or  prior  to  the  next  session  of  the 
court,  to  be  holden  on  April  24,  1909.  Upon 
her  failure  to  file  the  bond,  as  ordered,  the 
time  for  so  doing  was  extended  to  the  session 
of  the  court  to  be  holden  on  May  29,  1909. 
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when  the  said  Laura  M.  Sayles,  still  having 
failed  to  comply  with  the  order,  was  removed 
as  administratrix  upon  the  estate  of  her 
father,  Elliott  S.  Sayles,  the  bond  of  the 
American  Surety  Company  of  New  York  was 
canceled,  and  the  surety  company  relieved 
from  further  liability  thereon,  whereupon  the 
matter  was  further  continued  to  June  26, 
1909,  for  the  appointment  of  a  new  adminis- 
trator. At  the  session,  of  the  court  on  June 
26,  1809,  upon  the  application  of  Edgar  F. 
Sayles,  a  son  of  Elliott  S.  Sayles,  deceased, 
Varnum  Steere  was  appointed  administrator 
de  bonis  non,  and  later  qualified  as  such  ad- 
ministrator by  giving  the  bond  required  by 
said  probate  court  of  Burrillville. 

From  the  decree  of  said  probate  court  ap- 
pointing the  said  Varnum  Steere  the  said 
Laura  M.  Sayles  took  no  appeal,  nor  did  she 
within  the  period  of  one  year  prefer  to  the 
Supreme  Court  any  petition  for  a  new  trial, 
as  she  might  have  done  under  the  provision 
of  the  statute,  although  she  was  fully  aware 
of  such  appointment  within  that  time.  She 
now  petitions  this  court  for  a  writ  of  certi- 
orari to  review  the  proceedings  of  the  pro- 
bate court  of  Burrillville  in  the  appointment 
of  said  Varnum  Steere,  as  administrator 
as  aforesaid,  on  the  ground  that  such  ap- 
pointment was  made  without  notice  to 
her,  as  a  party  in  interest,  as  required  by 
law.  It  is  self-evident  that  upon  the  re- 
moval of  an  administrator  a  successor  should 
be  appointed  as  speedily  as  possible,  to  the 
end  that  the  estate  may  not  be  left  without 
proper  care.  The  statute  (chapter  320,  §  10) 
seems  to  recognize  the  necessity  for  prompt 
action,  and  to  contemplate  that  when  an 
executor,  administrator,  or  guardian  Is  re- 
moved, for  failure  to  give  bond  as  required, 
his  successor  should  be  Immediately  ap- 
pointed. 

In  the  case  at  bar  the  petitioner  was  pres- 
ent when  the  order  was  entered  relieving 
the  surety  company  from  further  liability  on 
her  bond  and  requiring  her  to  give  a  new 
bond  in  the  sum  of  $5,000  by  April  24,  1009. 
Apparently  the  petitioner  must  have  ap- 
peared later  and  obtained  an  extension  of 
time  in  which  to  file  her  bond  to  May  29, 
1909.  She  must  have  known  that  her  failure 
to  file  a  bond  would  subject  her  to  removal 
and  bring  about  the  appointment  of  a  suc- 
cessor. If  she  did  not  care  to  attend  upon 
the  court  and  be  heard  as  to  the  appointment 
of  the  new  administrator,  and  did  not  see 
fit  to  take  an  appeal  or  to  petition  this  court 
for  a  new  trial,  we  do  not  think  that  she 
is  now  entitled  to  further  disturb  or  hinder 
the  settlement  of  the  estate  by  having  a 
review  of  the  proceedings  of  the  probate 
court  making  such  appointment.  The  grant- 
ing of  the  writ  of  certiorari  is  discretionary 
with  this  court,  and  such  writ  should  not 
be  granted  except  In  furtherance  of  the  ends 
of  justice. 

We  do  not  think  that  Justice  demands  that 


the  writ  should  Issue  in  the  present  case, 
and  the  petition  therefor  is  accordingly  de- 
nied and  dismissed. 


H  H.  FRENCH  &  SON  v.  ANTONB  et  al 

(Supreme  Court  of  Rhode  Island.    Jan.  29, 
1918.) 

Exceptions  from  Superior  Court,  Providence 
and  Bristol  Counties;  Christopher  M.  Lee, 
Judge. 

Action  by  H  E  French  &  Son  against  Isa- 
bella Antone  and  another.  Verdict  for  plain- 
tiffs, and  defendants  except  Exceptions  over- 
ruled. 

Onion  &  Eernan,  of  Providence,  for  plain- 
tiffs. Maximilian  L  Llzotte,  of  Fitchburg, 
Mass.,  for  defendants. 

PER  CURIAM.  There  was  evidence  from 
which  the  jury  was  warranted  in  the  belief  that 
the  defendant  Isabella  Antone,  with  her  full 
consent  and  approval,  was  charged,  together 
with  her  husband,  Joseph  Antone,  with  the 
goods  sold  and  delivered  by  the  plaintiffs  to 
the  defendants  and  used  by  the  defendants. 
The  defendant  Joseph  Antone  admitted  Ms- 
liability,  and  the  jury  found  a  verdict  against 
both  defendants,  which  is  amply  supported  by 
the  testimony;  and  there  was  no  error  in  the 
denial  of  the  motion  for  a  new  trial. 

The  defendant's  exceptions  are  overruled, 
and  the  case  is  remitted  to  the  superior  court, 
with  direction  to  enter  its  judgment  for  the 
plaintiffs  upon  the  verdict 


ROSENSTEIN  et  al  v.  ZENTZ. 

(Court  of  Appeals  of  Maryland.     Nov.  13, 
1912.) 

Injunction  (|  60*)  —  Subjects  of  Protec- 
tion. 

Though  a  contract  by  a  piano  salesman 
and  collector  contained  a  negative  provision 
that  he  would  not  be  connected  with  any  one 
other  than  complainants  in  a  similar  business, 
no  injunction  will  issue  to  restrain  him  from 
violating  such  provision,  where  it  does  not  ap- 
pear that  the  services  to  be  performed  were  in 
any  sense  extraordinary,  or  that  he  had  any 
peculiar  fitness;  the  mere  fact  that  in  the 
course  of  his  previous  employment  with  plain- 
tiff he  had  gained  experience  and  information 
in  regard  to  that  business  being  no  ground  for 
injunction. 

[Ed.  Note. — For  other  cases,  see  Injunction, 
Cent.  Dig.  §§  117-119;  Dec.  Dig.  f  60.*] 

Appeal  from  Circuit  Court  of  Baltimore 
City;  H.  Arthur  Stump,  Judge. 

Bill  by  Jesse  Rosenstein  and  Isldor  Rosen- 
stein,  trading  as  the  Rosenstein  Piano  Com- 
pany, against  Charles  F.  Zentz.  From  a  de- 
cree for  defendant,  plaintiffs  appeal.  Af- 
firmed. 

Argued  before  BOXD,  C.  J.,  and  BRIS- 
COE, PBAKCE,  BURKE,  THOMAS,  PAT- 
TISON,  and  STOCKBRIDGB,  JJ. 

Augustus  C.  Blnswanger,  of  Baltimore,  for 
appellants.  Israel  B.  Brodle,  of.  Baltimore, 
for  appellee. 

PATTISON,  J.  The  appellee,  defendant 
below,  entered  into  a  written  agreement  with 
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the  appellants,  dated  March  11,  1912,  by 
which  he  was  to  enter  Into  the  services  of 
the  appellants,  who  were  engaged  In  the  sale 
of  pianos  and  other  musical  instruments, 
for  the  period  of  one  year  from  the  date 
of  the  agreement  His  employment,  as  ex- 
pressed in  the  contract,  was  to  embrace  the 
states  of  Maryland  and  Virginia  and  the 
District  of  Columbia,  and  his  duties  were 
those  of  salesman,  collector,  and  general 
1  utility  man,  and  he  was  to  devote  the  whole 
of  his  time  to  the  performance  of  such  du- 
ties. In  the  agreement  Is  found  the  negative 
covenant  that  "he  will  not  enter  into  any 
contract  or  employment  or  be  in  any  way 
interested  or  connected  with  any  one,  other 
than  the  said  merchants,  in  said  territory, 
during  said  period  of  one  year,  In  similar  em- 
ployment," etc.  The  contract  or  agreement 
contained  the  further  provision  that  "the 
services  of  said  salesman  are  engaged  during 
the  working  hours  of  the  day  and  when  nec- 
essary during  the  night"  His  compensation 
named  therein  was  $15  per  week,  payable 
weekly,  from  the  commencement  of  his  serv- 
ices, accounting  from  March  16,  1912. 

The  bill  of  the  appellants,  filed  on  March 
IS,  1912,  charges  that  the  said  defendant 
subsequent  to  2  o'clock  on  March  9,  1912, 
the  time  when  the  contract  between  the 
plaintiffs  and  defendant  is  said  by  the  plain- 
tiffs to  have  been  executed,  entered  Into  a 
written  contract  of  employment  with  the 
Hub  Piano  Company,  and  at  the  time  of 
entering  into  this  contract  and  prior  to  the 
signing  of  it  the  contract  previously  made 
with  them  by  the  defendant  was  exhibited  to 
the  members  of  the  firm  of  the  Hub  Piano 
Company.  And  they  further  charge  that  at 
the  time  of  the  filing  of  their  bill  the  de- 
fendant was  in  the  employ  of  the  Hub  Piano 
Company  in  breach  of  the  covenants  contain- 
ed in  their  written  contract  with  him  and 
"In  fraud  of  their  rights"  thereunder.  The 
bill  further  discloses  that  prior  to  the  15th 
day  of  February,  1912,  the  plaintiffs,  with 
Rachel  Rosensteln  and  the  members  of  the 
firm  thereafter  composing  the  firm  of  the 
Hub  Piano  Company,  were  conducting  de- 
partment stores  in  the  city  of  Baltimore  un- 
der the  firm  name  of  It.  Rosensteln  &  Sons, 
and  that  the  plaintiffs  with  the  members  of 
the  firm  of  the  Hub  Piano  Company,  as 
thereafter  formed,  also  conducted  a  piano 
and  musical  Instruments  business  in  said 
city  under  the  firm  name  of  Rosensteln  & 
Bros.  The  differences  and  disagreements  as 
to  the  conduct  of  the  business  arose  among 
the  different  members  of  the  firms  as  they 
then  existed.  These  differences  and  dis- 
agreements were  submitted  to  arbitration, 
and  by  the  award  it  was  provided  that  the 
piano  business  and  piano  accounts  of  the 
firm  were  to  be  sold  and  disposed  of  to 
such  member  or  members  of  the  firms  who 
would  pay  the  most  therefor,  and,  when 
sold,  the  purchaser  or  purchasers  should  be 
entitled  to  the  good  will  of  said  firms  in  so 


far  as  the  same  related  to  the  piano  busi- 
ness, and  the  unsuccessful  bidders  and  mem- 
bers of  the  old  firm  not  among  the  purchas- 
ers were  not  to  deal  or  attempt  to  deal  with 
any  of  the  existing  customers  of  the  said 
firms,  either  directly  or  indirectly,  nor  were 
they  in  any  manner  to  seek  to  supplant  with 
other  musical  instruments  the  Instruments  at 
that  time  held  by  the  customers  of  the  old 
firms.  Under  these  provisions  of  the  award, 
the  plaintiffs  became  the  purchasers  of  the 
piano  business  and  the  piano  accounts  of 
said  firm.  The  defendant  was  in  the  employ 
of  the  old  firm  at  the  time  of  its  dissolution, 
and,  as  alleged  In  the  bill,  "had  the  particu- 
lar run  of  a  class  of  trade  in  the  employ  of 
the  said  two  firms." 

The  prayer  of  the  bill  asks  that  the  de- 
fendant be  restrained  from  engaging,  either 
directly  or  Indirectly,  at  any  time  within  one 
year  from  March  11,  1912,  within  the  terri- 
tory heretofore  mentioned,  as  salesman,  col- 
lector, and  general  utility  man  in  and  about 
the  piano  or  other  musical  Instrument  busi- 
ness. A  preliminary  injunction  was  Issued 
as  prayed,  and  a  demurrer  to  the  bill  was 
thereafter  filed.  By  an  order  of  court  pass- 
ed on  the  8th  day  of  April,  1912,  the  pre- 
liminary Injunction  was  dissolved,  the  de- 
murrer to  the  bill  sustained,  and  the  bill 
dismissed.  It  is  from  this  order  that  this 
appeal  is  taken. 

We  have  been  referred  to  no  case  in  Mary- 
land, nor  have  we.  been  able  to  find  one, 
where  the  law  applicable  to  the  facts  of  this 
case  has  been  stated.  The  first  case  before 
this  court  where  an  attempt  was  made  to 
restrain  an  employe,  under  a  contract  for 
personal  services,  from  rendering  service  to 
another  in  violation  of  such  contract  was 
the  case  of  Burton  v.  Marshall,  4  Gill,  4t>7, 
45  Am.  Dec.  171.  In  that  case  Charles  Burke 
made  a  contract  for  and  on  behalf  of  his 
wife  that  she  should  perform  at  the  Holll- 
day  Street  Theater,  Baltimore,  Md.,  of  which 
tlie  appellee  was  the  manager,  for  the  pe- 
riod of  time  and  at  the  salary  therein  named. 
There  was  no  negative  covenant  in  the  con- 
tract that  she  should  not  during  that  time 
perform  at  any  other  theater.  As  alleged  in 
the  bill  of  the  appellee,  in  violation  of  her 
contract  the  husband  refused  to  permit  his 
wife  to  perform  at  said  theater,  and  engag- 
ed her  services  to  a  rival  company,  of  which 
Burton  was  the  manager.  The  bill  also  dis- 
closes that  the  complainant  had  brought  an 
action  at  law  to  recover  damages  because 
of  the  breach  of  the  contract  The  prayer 
of  the  bill  asked,  among  other  things,  that 
Margaret  Burke  be  restrained  from  perform- 
ing as  an  actress  in  any  other  theatrical 
corps  during  the  continuance  of  Bald  eon- 
tract  etc.  This  court  in  that  case  held  that 
the  injunction  should  have  been  refused  be- 
cause oppressive  when  considered  in  con- 
nection with  the  suit  at  law  then  pending, 
saying:  "Equity  will  not  listen  to  a  com- 
plainant who  thus  presents  himself  for  re- 
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lief,  until  he  makes  his  election  In  which 
court  be  desires  to  proceed  in  pursuit  of  Ms 
rights,  and  has  dismissed,  01  agreed  to  dis- 
miss, his  proceedings  in  the  other."  This 
court  in  its  opinion  in  that  case  referred  to 
the  cases  of  Kemble  v.  Kean,  6  Simons, 
333,  and  Elmberley  v.  Jennings,  6  Simons, 
340.  In  those  cases  the  contracts  were  for 
personal  services,  and  each  contained  an 
affirmative  and  a  negative  covenant  The 
court  was  asked  to  restrain  the  employe 
from  rendering  services  to  one  other  than 
the  plaintiff  in  violation  of  his  contract  with 
the  plaintiff.  The  court  there  held  that  it 
could  not  enforce  the  positive  part  of  the 
contract,  and  therefore  it  would  not  restrain 
by  injunction  a  breach  of  the  negative  part 
The  court  in  its  reference  to  these  cases  did 
not  approve  or  disapprove  of  the  principle 
of  law  laid  down  in  them,  but  simply  Bald: 
"If  these  cases  are  to  be  regarded  as  of  any 
authority,  upon  what  principle  could  the 
complainant  under  a  contract  affirmative 
In  all  its  provisions,  and  the  execution  of 
which  could  not  be  specifically  enforced,  ask 
a  court  of  equity,  in  effect  to  ingraft  upon 
it  a  negative  stipulation,  the  breach  whereof 
was  to  be  restrained  by  Injunction,  as  if  it 
bad  formed  a  part  of  the  written  agreement 
of  the  parties?" 

The  next  case  we  find  in  this  court  involv- 
ing the  right  under  a  contract  for  personal 
services  to  restrain  the  violation  of  the 
covenants  therein  is.  that  of  Hahn  v.  Con- 
cordia Society,  42  Md.  460,  which,  unlike  the 
case  of  Burton  v.  Marshall,  contained  an  ex- 
press negative  stipulation  that  the  defendant 
would  not  do  that  which  the  injunction  pro- 
hibited him  from  doing.  By  the  agreement 
In  the  case  of  Hahn  v.  Concordia  the  appel- 
lees engaged  the  defendant  an  actor,  for  the 
time  therein  mentioned,  at  a  monthly  salary, 
and  he  was  not  during  the  time  for  which 
be  was  employed  to  act  in  any  other  theater 
without  the  express  permission,  In  writing, 
from  the  appellees.  The  agreement  also  con- 
tained the  stipulation  to  the  effect  that  if 
the  defendant  should  break  it  that  he  should 
pay  to  the  appellees  a  conventional  fine  of 
$200,  which  sum  was  to  be  forfeited  in  any 
violation  of  the  contract  and  required  no 
legal  proceedings  for  Its  execution.  The 
court,  after  briefly  alluding  to  the  decision 
In  the  case  of  Kemble  v.  Kean,  referred  to 
and  quoted  from  the  case  of  Lumley  v.  Wag- 
ner, 1  De  G.  Mac.  &  6.  604,  which  expressly 
overrules  the  cases  of  Kemble  v.  Kean  and 
Kimberley  v.  Jennings,  and  which  was  de- 
cided after  the  case  of  Burton  v.  Marshall. 
This  court  in  speaking  of  the  case  of  Lum- 
ley v.  Wagner  said:  "By  this  decision  we 
understand  the  law  to  be  now  settled  In  Eng- 
land that  though  a  court  of  equity  cannot 
enforce  the  specific  performance  of  a  con- 
tract for  the  rendition  of  mere  personal  serv- 
ices, yet  it  will  not  hesitate  to  Interfere  by 
injunction  to  prevent  the  violation  of  a  nega- 


tive stipulation,  where  the  terms  and  nature 
of  the  contract  are  similar  to  those  in  that 
case.  In  this  country,  the  authorities,  and 
especially  those  In  New  Tork  of  Hamblin  v. 
Dinneford,  2  Edw.  Ch.  (N.  Y.)  529,  and  San- 
qulrico  v.  Benedetti,  1  Barb.  (N.  Y.)  315,  ap- 
pear to  have  followed  Kemble  v.  Kean,  and 
have  denied  the  relief.  In  fact  we  have 
not  been  referred  to,  nor  have  we  found,  any 
American  decision  in  which  an  Injunction 
has  in  a  like  case  been  sustained."  The 
court  then  proceeded  to  say:.  "But  in  our 
judgment  the  present  case  does  not  require 
us  to  decide  this  important  jurisdictional 
question."  The  court  then,  upon  entirely  dif- 
ferent grounds  from  those  it  had  been  dis- 
cussing, reversed  the  court  below  and  dis- 
missed the  bill.  This  is  the  last  case  in  this 
court  that  we  have  been  able  to  find,  or  to 
which  our  attention  has  been  called,  involv- 
ing the  rights  of  an  employer,  under  a  con- 
tract for  purely  personal  services,  to  restrain 
the  employe  for  a  breach  of  a  negative  cove- 
nant in  the  contract  of  employment  In 
other  Jurisdictions,  however,  the  rights  of  em- 
ployers in  such  cases  have  since  been  fret 
quently  heard  and  determined  and  the  law 
governing  such  cases  is  also  found  in  the 
works  of  the  text  writers  covering  this 
branch  of  the  law.  3  Page  on  Contracts,  i 
1644,  in  summarizing  the  law  applicable  to 
cases  of  this  character,  says:  "If  the  execu- 
tory covenants  are  In  part  affirmative  ones 
which  cannot  be  enforced  by  specific  per- 
formance, and  in  part  negative  ones,  the 
question  whether  equity  will  grant  relief 
against  breach  of  the  negative  covenants  by 
injunction  is  one  on  which  there  is  conflict 
of  authority.  The  cases  in  which  this  ques- 
tion is  presented  are  usually-  cases  of  con- 
tracts for  personal  services.  The  original 
rule  in  this  country  seems  to  have  been  that 
equity  would  grant  no  relief,  affirmative  or 
negative,  in  contracts  for  personal  services, 
even  if  there  was  an  express  negative  cove- 
nant. Modern  courts  have,  however,  receded 
somewhat  from  this  extreme  and  uncompro- 
mising position.  In  some  cases  it  has  been 
held  that  if  the  services  contracted  for  are 
unique  in  character,  and  If  by  reason  of 
special  knowledge,  skill,  ability,  or  reputa- 
tion of  the  party  rendering  them  it  is  diffi- 
cult for  the  adversary  party  to  provide  a 
substitute  therefor,  equity  will  give  an  in- 
junction against  the  breach  of  a  negative 
covenant  by  the  employe  not  to  render  serv- 
ices to  any  other  person  during  his  term  of 
employment.  Thus  an  injunction  has  been 
given  against  breach  of  a  contract  by  an 
actor  (Lumley  v.  Wagner,  1  De  G.,  M.  & 
G.,  604),  or  baseball  player  (Philadelphia  Ball 
Club  v.  Lajoie,  202  Pa.  210,  217,  51  Atl.  973, 
58  L.  R.  A.  227,  00  Am.  St.  Rep.  627),  each 
of  peculiar  ability  and  great  reputation. 
•  *  *  If  the  services  contracted  for  are 
not  of  a  unique  or  extraordinary  character, 
equity  will  not  enjoin  the  employs  from  ac- 
cepting other  employment  during  his  term." 
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la  the  case  of  Win.  Rogers  Manufacturing 
Go.  v.  Rogers,  68  Conn.  856,  20  AtL  467,  7 
I*  R.  A.  779,  18  Am.  St  Rep.  278,  the,  de- 
fendant agreed  that  he  would  serve  the 
plaintiffs  for  a  stipulated  time  under  the 
direction  of  their  general  manager,  traveling 
for  them  as  directed,  and  rendering  such 
services  in  the  capacity  of  secretary  or  other 
officer  as  they  might  desire,  and  that  he 
would  not  be  engaged,  or  allow  his  name  to 
be  used,  in  any  other  hardware  or  cutlery 
business,  either  as  manufacturer  or  seller, 
but  would  give  his  entire  time  and  services 
to  the  Interest  of  the  plaintiffs.  In  a  suit 
to  restrain  the  defendant  from  a  breach  of 
such  negative  covenant,  the  court  there  said: 
"The  courts  in  this  country  and  In  England 
formerly  held  that  they  could  not  negative- 
ly enforce  the  specific  performance  of  such 
contracts  by  means  of  an  Injunction  re- 
straining their  violation.  The  courts  in 
both  countries  have,  however,  receded  some- 
what from  the  latter  conclusion,  and  it  is 
now  held  that  where  a  contract  stipulated 
for  special,  unique,  or  extraordinary  personal 
services  or  acts,  or  where  the  services  to  be 
rendered  are  purely  intellectual,  or  are  pe- 
culiar and  Individual  in  their  character,  the 
court  will  grant  an  Injunction  in  aid  of  a 
specific  performance.  But  where  the  serv- 
ices are  material  or  mechanical,  or  are  not 
peculiar  or  individual,  the  party  will  be  left 
to  his  action  for  damages.  The  reason  seems 
to  be  that  services  of  the  former  class  are  of 
such  a  nature  as  to  preclude  the  possibility 
of  giving  the  Injured  party  adequate  com- 
pensation in  damages,  while  the  loss  of  serv- 
ices of  the  latter  class  can  be  adequately 
compensated  by  an  action  for  damages." 
And  the  court  in  that  case,  in  speaking  of 
the  character  of  services  to  be  rendered  by 
the  defendant,  said:  "These  services,  while 
they  may  not  be  material  and  mechanical, 
are  certainly  not  purely  Individual,  nor  are 
they  special  or  unique  or  extraordinary; 
nor  are  they  so  peculiar  or  individual  that 
they  should  not  be  performed  by  any  other 
person  of  ordinary  intelligence  and  fair 
learning."  The  court  thus  sustained  the 
judgment  of  the  lower  court  in  refusing  to 
grant  the  injunction. 

The  defendant  in  the  case  of  the  Jaccard 
Jewelry  Co.  v.  O'Brien,  70  Mo.  App.  432, 
was  a  salesman  for  the  company  under  a 
contract  to  receive  $20  per  week  and  %  per 
cent  on  all  sales  made  by  him  for  a  period 
of  one  year.  The  contract  contained  a  nega- 
tive covenant  by  which  he  has  not  to  engage 
in  like  services  for  any  one  else  during  that 
time.  In  that  case  an  Injunction  was  asked 
for  to  restrain  the  defendant  from  a  breach 
of  his  negative  covenant  which  was  refused, 
and  upon  appeal  the  court  In  that  case  in 
sustaining  the  lower  court,  after  referring  to 
both  the  cases  of  Kemble  v.  Kean  and  Lum- 
ley  v.  Wagner,  said  of  the  Lumley  Case  that 
it  had  received  only  a  qualified  indorsement 
by  the  courts  of  this  country;    "that  is,  to 


the  extent  that  if  the  services  contracted  for 
are  purely  intellectual  and  personal  in  tbeii 
character,  such  as  the  services  of  authors  or 
actors,  or  If  the  services  are  mechanical  and 
material,  but  which  require  unusual  skE 
and  practice,  they  are  held  to  form  a  class, 
and  a  court  of  equity  will  Interfere  to  re- 
strain the  breach  of  a  contract  for  such  seir- 
lces  upon  the  ground  that  the  services  are 
unique,  Individual,  and  peculiar.  When  such 
a  contract  is  broken,  the  same  service  is  not 
readily  or  easily  obtainable  from  others,  and 
the  resulting  damage  Is  irreparable,  in  that 
it  cannot  be  estimated.  This  forms  the  basis 
for  the  exercise  of  equitable  jurisdiction." 

And  again  In  the  case  of  Oossard  Co.  v. 
Crosby,  132  Iowa,  155,  109  N.  W.  483,  6  L. 
R.  A  (N.  S.)  1115,  the  plaintiff  corporation, 
wholesale  and  retail  dealers  in  ladies'  cor- 
sets, and  In  the  importation  and  sale  of 
trimmings,  laces,  silks,  and  dress  furnish- 
ings, whose  business  was  largely  carried  on 
by  and  through  the  agency  of  traveling  rep- 
resentatives, contracted  with  the  defendant 
whereby  she  was  to  work  for  the  plaintiffs 
for  a  period  of  three  years  as  corset  sales- 
woman and  demonstrator.  As  alleged  in  the 
bill,  her  work  Involved  the  necessity  of  lec- 
tures pertaining  to  the  physical  culture  of 
woman  and  the  proper  corsage  to  secure  to 
her  health,  comfort  and  physical  beauty, 
and  at  the  same  time  exhibiting  the  many 
advantages  of  the  corsets  as  adding  to  her 
physical  beauty,  and  alleged  in  their  petition 
for  an  Injunction  that  such  services  were 
special,  unique,  and  extraordinary  in  their 
character,  and  called  for  a  person  of  high 
mental  culture  and  refinement  of  strong  and 
pleasing  individuality,  good  address,  prepos- 
sessing appearance,  striking  and  pleasing  de- 
velopment possessing  a  knowledge  of  physi- 
cal culture,  and  ability  as  a  lecturer,  etc, 
which  attainments  and  qualifications  the  bill 
alleged  the  defendant  possessed  in  a  marked 
degree.  The  court  there  said:  "Even  where 
there  is  an  express  negative  covenant  in- 
junction will  not  be  granted  save  in  those  ex- 
ceptional cases  where,  by  reason  of  the  pe- 
culiar or  extraordinary  character  of  the 
promised  service,  a  violation  of  the  agree- 
ment will  cause  Injury  to  the  other  party 
for  which  an  action  at  law  will  afford  no 
adequate  remedy."  In  that  case  the  court 
held  that  although  the  petition  alleged  that 
the  services  to  be  performed  by  the  defend- 
ant were  unique  and  extraordinary,  requiring 
peculiar  and  marked  ability  to  prosecute 
them  successfully,  that  It  was  but  the  state- 
ment of  a  conclusion  and  was  not  supported 
by  the  facts,  and  the  court  sustained  the 
lower  court  in  Its  refusal  to  grant  the  In- 
junction. The  court  in  discussing  that  case 
also  said:  "The  mere  fact  that  she  may  not 
be  financially  responsible  is  not  alone  any 
reason  for  invoking  equity  In  any'  case." 

In  22  Cyc.  p.  857,  we  find  the  law  govern- 
ing such  cases  to  be  that  in  the  case  of 
contracts  to   render   services   requiring  no 
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special  skill  or  qualification  the  role  still 
holds  that  a  breach  toy  an  employe  will  not 
be  enjoined,  even  though  he  has  expressly 
agreed  to  work  for  no  one  else  or  to  devote 
all  his  time  to  the  services  of  the  complain- 
ant; bnt  the  reason  for  this  is  that  other 
employes  can  be  found  to  do  the  work  and 
damages  at  law  are  adequate  compensation 
for  the  breach  of  the  contract  Upon  this 
general  proposition  the  courts  are  substan- 
tially agreed,  but  variations  will  be  found 
In  determining  whether  certain  positions  do 
or  do  not  require  special  qualifications.  Oort 
v.  Lassard  &  Lucifer,  18  Or.  221,  22  Pac.  1054, 
6  L.  R  A.  653,  17  Am.  St  Rep.  726;  Slmms 
r.  Burnette,  55  Fla.  702,  46  South.  90.  16  L. 
R.  A.  (N.  S.)  389,  127  Am.  St  Rep.  201,  15 
Ann.  Gas.  690:  Hammond  v.  Georgian  Co., 
133  Ga.  1,  65  S.  E.  124;  Kessler  &  Go.  v. 
Chappelle,  73  App.  Dlv.  447,  77  N.  Y.  Supp. 
285;  4  Pomeroy's  Eq.  Jur.  |  1643. 

The  bill  In  this  case  Is  not  full  and  ex- 
plicit In  Its  charge  that  the  negative  cove- 
nant was  violated  by  the  defendant.  While 
It  charges  the  defendant  with  entering  the 
employment  of  the  Hub  Piano  Company,  it 
does  not  specifically  allege  that  this  latter 
company  was  engaged  in  a  business  similar 
to  that  of  the  plaintiff  company,  nor  does 
it  clearly  allege  that  the  duties  to  be  per- 
formed by  him,  even  though  for  a  company 
doing  a  business  similar  to  that  of  the  plain- 
tiff, were  to  be  performed  within  the  terri- 
tory In  which  he  was  prohibited  by  his  neg- 
ative covenant.  But  assuming,  and  not  de- 
ciding, that  the  allegations  In  the  bill  are 
sufficient  in  alleging  a  breach  of  the  negative 
covenant,  the  court  below,  In  our  opinion, 
committed  no  error  in  refusing  the  Injunc- 
tion prayed. 

Following  the  line  of  authorities  that  we 
have  discussed  above,  there  Is  nothing  In 
the  bill  showing  that  the  duties  to  be  per- 
formed by  the  appellee,  under  the  contract 
of  employment  between  him  and  the  appel- 
lants, were  unique  and  extraordinary,  re- 
quiring peculiar  and  marked  ability  to  pros- 
ecute them  successfully.  The  duties  that  he 
was  to  perform  were  those  of  a  salesman, 
-collector,  and  general  utility  man  In  a  busi- 
ness conducted,  as  we  understand,  for  the 
sale  of  pianos  and  other  musical  instru- 
ments. Nowhere  In  the  bill  Is  it  alleged  that 
the  duties  that  he  was  to  perform  were  or 
the  class  we  have  mentioned.  The  only 
other  allegation  characterizing  his  duties  or 
disclosing  the  character  of  the  position  to 
be  filled  by  him  under  the  contract  was  that 
he  had  "the  particular  run  of  a  class  of 
trade  In  the  employ  of  said  firms."  We  can- 
not gather  from  this  allegation  that  the  serv- 
ices to  be  performed  by  him  were  either  in- 
tellectual, or  peculiar  and  individual  in  their 
character,  or  in  any  sense  unique  or  extraor- 
dinary. They  were  but  the  duties  of  an  or- 
dinary piano  and  musical  instrument  sales- 


man, whose  services  could  be  readily  ac- 
quired, and  where  the  damages,  If  any,  suf- 
fered by  the  plaintiffs  would  not  be  Irrep- 
arable, but  could  be  readily  ascertained  and 
recovered  by  a  suit  at  law. 

The  mere  fact  that  the  defendant  should 
thereafter  profit  by  the  experience  and  knowl- 
edge gathered  from  his  service  with  the  old 
firm  could  in  no  sense  be  regarded  as  a  le- 
gal wrong  committed  by  him.  The  expe- 
rience and  information  which  he  possessed 
was  In  no  sense  acquired  under  the  contract 
which  he  Is  alleged  to  have  broken.  This 
experience  and  information  he  had  at  the 
time  of  the  execution  of  the  contract  When 
his  employment  by  the  old  firm  ceased,  he 
could  not  leave  with  It  the  experience  or 
knowledge  there  acquired,  and  it  is  not  dis- 
closed that  there  was  anything  to  prevent 
him  from  thereafter  using  it  to  his  own  prof- 
It  Such  knowledge  or  Information  could  not 
be  considered  in  the  character  of  trade  se- 
crets, which  in  many  Jurisdictions,  under 
certain  circumstances,  he  would  be  prevented 
from  using  for  his  own  benefit.  The  expe- 
rience gathered  by  him,  so  far  as  disclosed  by 
the  bill,  was  a  legitimate  addition  to  his 
personal  equipment  which  he  had  a  perfect 
right  to  use  for  his  own  advantage  and  bene- 
fit 

The  compensation  to  be  received  by  him, 
$15  per  week,  for  his  services  "during  the 
working  hours  of  the  day  and  when  neces- 
sary during  the  night"  considered  in  the 
light  of  characterizing  his  duties  and  in  no 
other  sense,  would  Indicate  that  the  duties 
that  he  was  to  perform  were  not  of  a  very 
extraordinary  character.  From  what  we 
have  said,  we  think  the  court  below  commit- 
ted no  error  in  refusing  the  injunction. 

Order  appealed  from  affirmed,  with  costs 
to  the  appellee. 


KINLEIN  et  al  v.  MAYOR  AND  CITY 
COUNCIL  OF  CITY  OF  BAL- 
TIMORE et  aL 

(Court  of  Appeals  of  Maryland.    Nov.  18, 
1912.) 

1.  Mandamus  (f  116*)  —  Tax  Levy  to  Pat 

Judgment. 

Code  Pub.  Loc.  Laws,  art.  4,  }  36,  as 
amended  by  Laws  1904,  c.  677,  requires  the 
board  of  estimates  of  the  city  of  Baltimore  an- 
nually between  the  1st  days  of  October  and 
November  to  make  lists  embracing  all  moneys 
to  be  expended  for  the  next  ensuing  fiscal  year 
for  all  purposes,  and  to  prepare  a.  draft  of  an 
ordinance  to  be  submitted  to  the  city  council 
providing  appropriations  sufficient  to  meet  the 
amounts  called  for  by  such  lists.  On  Decem- 
ber 2,  1911,  after  the  ordinance  of  estimates 
for  1912  had  been  prepared  and  introduced  in 
the  city  council,  a  judgment  against  the  city 
was  rendered,  and  two  days  later  the  ordinance 
was  approved.  On  June  20,  1912.  the  judg- 
ment creditors  applied  for  a  writ  of  mandamus 
requiring  the  city  authorities  to  make  a  spe- 
cial levy  to  pay  such  judgment,  which  petition 
was  denied  September  17th.     There  had  been 
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no  refusal  to  pay  the  judgment  and  there  was 
nothing  to  show  an  intention  not  to  pay  it. 
Held,  that  the  writ  was  properly  denied;  it  be- 
ing assumed  that  the  city  would  provide  for 
payment  of  the  judgment  in  its  appropriation 
for  the  year  IMS,  since  the  issuance  of  writs 
under  such  circumstances  would  _  cause  great 
disorder  and  confusion  in  the  administration  of 
the  city's  finances  and  subject  it  to  unnecessary 
expense. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent  Dig.  §f  243-248;   Dec  Dig.  f  116.*] 

2.  Mandamus  (f  7*)  —  Discretion  as  to 
Granting.  • 

The  remedy  by  mandamus  is  not  accorded 
as  of  legal  right,  but  the  writ  is  granted  or 
withheld  largely  in  the  court's  discretion;  such 
discretion,  however,  not  being  an  arbitrary  one 
to  be  capriciously  exercised. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent.  Dig.  {  6;  Dec.  Dig.  §  7.*] 

3.  Mandamus  (H  15, 16*)— Grounds  fob  De- 
nial—Whit  Ineffectual  oh  Not  Benefi- 
cial. 

The  writ  of  mandamus  will  not  be  granted 
where  It  is  unnecessary,  would  work  injustice, 
or  would  be  unavailing  or  nugatory. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent  Dig.  ||  47h»,  59,  60;  Dec.  Dig.  Si  15, 
16.*] 

4.  Mandamus  (I  15*)— Against  Municipal 
Corporations— When  Denied. 

A  writ  of  mandamus  directed  to  the  mu- 
nicipal authorities  will  not  be  granted  where  it 
would  introduce  great  confusion  or  disorder 
into  the  municipal  administration. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent  Dig.  |§  47,  49;  Dec  Dig.  §  15.*] 

Appeal  from  Baltimore  Court  of  Common 
Pleas;  John  J.  Doblen,  Judge. 

Petition  by  Julius  A.  Klnlein  and  others 
copartners,  trading  as  J.  A.  Klnlein  &  Com- 
pany, against  the  Mayor  and  City  Council  of 
the  city  of  Baltimore  and  others.  From  a 
Judgment  dismissing  the  petition,  petitioners 
appeal.    Affirmed. 

Argued  before  BOYD,  a  J.,  and  BRISCOE, 
PEARCE,  BURKE,  THOMAS,  and  STOCK- 
BRIDGE,  JJ. 

George  Washington  Williams  and  John  H. 
Richardson,  both  of  Baltimore,  for  appel- 
lants. Robert  F.  Leach,  Jr.,  Asst  City  Sol., 
of  Baltimore,  for  appellees. 

BURKE,  J.  [1]  On  the  20th  day  of  June, 
1912,  the  appellants  on  this  record  filed  In 
the  court  of  common  pleas  a  petition  praying 
that  a  writ  of  mandamus  be  issued  directed 
to  the  mayor  and  city  council  of  Baltimore, 
and  the  board  of  estimates  of  the  city,  com- 
manding them  to  make  a  special  levy  upon 
the  taxable  property  of  Baltimore  City  In  a 
sufficient  amount  to  pay  a  certain  judgment 
mentioned  in  the  petition.  The  mayor  and 
city  council  answered  the  petition,  and  as- 
signed various  reasons  why  the  writ  should 
not  be  issued.  The  appellants  demurred  to 
the  entire  answer,  and  also  to  each  separate 
paragraph  thereof.  The  court  overruled  the 
demurrer  to  the  whole  answer,  and  also  over- 
ruled the  demurrer  to  the  fifth,  sixth,  and 
seventh  paragraphs;   but  sustained  it  as  to 


the  eighth  and  ninth  paragraphs.  The  cause 
was  then  submitted  to  the  court  upon  the 
admissions  of  the  pleadings,  and  on  the  17th 
day  of  September,  1912,  the  court  dismissed 
the  petition  and  entered  a  judgment  for  the 
respondents  for  costs.  The  appeal  before  us 
was  taken  by  the  petitioners  from  that  Judg- 
ment 

The  appellants,  Julius  A.  Klnlein,  Joseph 
J.  Klnlein,  and  Julius  Stengel,  copartners, 
trading  as  J.  A  Klnlein  &  Co.,  recovered  a 
Judgment  in  the  court  of  common  pleas 
against  the  mayor  and  city  council  of  Balti- 
more on  the  2d  day  of  December,  1911,  for 
the  sum  of  $950.  On  the  date  the  petition 
was  filed  the  Judgment,  interest,  and  costs 
amounted  to  $1,024.20.  It  is  alleged  In  the 
petition  that  the  mayor  and  city  council  had 
not  paid  this  judgment,  or  any  part  thereof, 
although  it  had  been  repeatedly  requested  to 
do  so,  and  that  it  showed  no  disposition  what- 
ever to  pay  the  judgment;  that  on  several 
occasions  on  which  requests  had  been  made 
that  it  pay  the  Judgment  "it  was  asserted, 
through  the  office  of  the  city  solicitor,  that 
there  were  no  funds  out  of  which  this  Judg- 
ment, Interest,  and  costs  could  be  paid."  The 
answer  of  the  respondents  admitted  all  the 
allegations  of  the  petition,  except  the  one 
that  the  mayor  and  city  council  "shows  no 
disposition  whatever  to  liquidate  said  judg- 
ment" This  allegation  is  directly  denied. 
There  is  therefore  upon  the  pleadings  uo 
evidence  of  a  refusal  on  the  part  of  the  city 
to  pay  the  judgment,  nor  are  there  any  cir- 
cumstances which  clearly  evince  an  intention 
on  its  part  not  to  pay.  On  the  contrary,  the 
answer  proceeded  to  give  a  full  explanation 
of  its  failure  to  pay  the  petitioners'  claim. 
After  setting  out  several  reasons  why  the 
claim  had  not  been  paid,  the  seventh  para- 
graph of  the  answer  contains  the  following 
averments:  "(7)  That  further  answering 
said  petition,  your  respondent  shows  that  the 
judgment  herein  referred  to  was  entered  up 
subsequent  to  the  making  up  of  the  ordi- 
nance of  estimates  by  said  board  of  estimates 
and  the  introduction  of  the  same  for  passage 
into  the  city  council.  That  in  fact  said  ordi- 
nance of  estimates  was  approved  after  its 
passage  by  the  council  only  two  days  after 
the  date  of  the  entering  of  the  judgment 
herein  referred  to.  And  your  respondent 
avers  that  said  ordinance  of  estimates  fixed 
and  established  Its  tax  rate  for  the  year  1812: 
that  after  the  passage  and  approval  of  said 
ordinance  your  respondent  was  and  to  with- 
out power  or  authority  to  enlarge  or  in- 
crease any  of  the  appropriations  therein 
made  to  provide  for  the  discharge  and  satis- 
faction of  the  Judgment  referred  to  herein, 
and  the  amounts  in  said  ordinance  appropri- 
ated to  the  law  department  and  board  of  esti- 
mates are,  as  already  stated,  entirely  inade- 
quate and  insufficient  to  discharge  the  Judg- 
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ment  referred  to,  without  greatly  hampering 
and  embarrassing  it  In  the  prosecution  of  its 
usual  duties  and  the  discharge  of  Its  financial 
obligations." 

Under  section  36,  art.  4,  of  the  Code  of 
Public  Local  Laws,  title  "City  of  Baltimore," 
subtitle  "Charter,"  as  amended  by  the  Acts 
of  1904,  c.  677,  it  is  made  the  duty  of  the 
board  of  estimates  annually  between  the  1st 
day  of  October  and  the  1st  day  of  November 
to  make  three  money  lists,  which  shall  em- 
brace all  moneys  to  be  expended  for  the  next 
ensuing  fiscal  year  for  all  purposes  by  the 
city,  and  to  cause  to  be  prepared  a  draft  of 
an  ordinance  to  be  submitted  to  the  city 
council  providing  appropriations  sufllclent  to 
meet  the  amounts  called  for  by  said  lists. 
We  said  in  Baltimore  dty  v.  Goiter,  93  Md. 
1,  48  Atl.  446,  that  the  evident  object  of  the 
board  of  estimates  as  a  feature  of  the  char- 
ter was  to  provide  a  more  orderly  adminis- 
tration of  the  finances  of  the  city,  to  secure 
more  deliberation  and  careful  Judgment  as 
to  the  expenditure  of  the  public  money,  and 
greater  watchfulness  over  and  economy  In 
making  this  expenditure;  thereby  avoiding, 
as  far  as  practicable,  unnecessary  taxation 
and  accumulation  of  debt  by  reason  of  un- 
systematic methods.  It  is  the  duty  of  the 
city  to  provide  by  levy  for  the  payment  of 
the  appellants'  claim ;  but  we  are  of  opinion 
that,  under  the  circumstances  disclosed  by 
tbe  record,  the  orderly  and  proper  provision 
for  Its  payment  would  be  to  include  it  in 
the  ordinance  of  estimates  for  the  year  1913. 

The  learned  counsel  for  the  appellants 
have  fallen  Into  an  error  in  assuming  that 
their  clients  are  entitled  to  the  writ  of  man- 
damus merely  because  the  board  of  estimates 
did  not  include  the  claim  in  the  estimates  for 
the  fiscal  year  1912  and  in  the  ordinance  of 
estimates  prepared  by  them  for  that  year. 
Without  deciding  whether  or  not  the  court 
would  have  the  power  in  exceptional  cases, 
where,  for  example,  the  city  had  willfully  or 
deliberately  refused  to  perform  its  clear  duty, 
to  direct  a  special  levy  to  be  made,  we  dis- 
cover In  this  record  no  reason  or  necessity 
for  resorting  in  this  case  to  such  an  unusual 
and  extraordinary  procedure. 

It  must  be  assumed  that  the  city  will  pro- 
vide for  the  payment  of  this  claim  in  the  ap- 
propriation which  will  very  shortly  be  made 
for  the  year  1913,  and  there  was  certainly 
no  imperative  duty  imposed  upon  tbe  court 
to  have  directed  on  the  17th  day  of  Septem- 
ber, 1912,  a  special  levy  to  pay  a  claim, 
which  in  the  usual  course  the  city  would 
have  provided  for  in  less  than  60  days  in 
tbe  annual  appropriations  for  tbe  ensuing 
year.  Judge  Bartol,  In  Weber  v.  Zimmerman, 
23  Md.  45,  in  discussing  the  changes  in  the 
law  In  cases  of  mandamus  made  by  the  Acts 
of  1858,  c.  285,  now  embodied  in  article  60, 
Code  of  1912,  said  that :  "First  That  whUe 
these  material  changes  have  been  made  by 


the  Code,  in  the  course  and  manner  of  pro- 
ceeding in  cases  of  this  kind,  the  essential 
nature  of  the  remedy  or  of  the  writ  is  not 
changed.  It  is  still  what  it  was  at  the  com- 
mon law,  a  prerogative  writ,  not  demandable 
ex  debito  Justltue,  but  granted  at  all  times 
in  the  sound  discretion  of  the  court,  under 
the  rules  long  recognized  and  established  at 
the  common  law.  When  the  Code  therefore 
directs  that,  upon  the  verdict  being  found  in 
favor,  of  the  petitioner,  a  peremptory  writ  of 
mandamus  shall  be  granted  thereupon  with- 
out delay,  It  is  not  to  be  understood  as  tak- 
ing away  the  discretion  of  the  court  still  to 
refuse  the  writ,  If  for  sufllclent  legal  cause 
it  shall  appear  in  its  discretion  the  writ 
ought  not  to  issue."  And  the  same  distin- 
guished Judge,  in  Pumphrey  v.  Baltimore,  47 
Md.  145,  28  Am.  Rep.  446,  approved  the  doc- 
trine announced  in  Railroad  Co.  v.  Hall,  91 
U.  S.  855,  23  L.  Ed.  428,  that  the  granting  of 
the  writ  is  discretionary  with  the  court,  and 
it  may  well  be  assumed  that  It  will  not  be 
unnecessarily  granted. 

[2-4]  The  remedy  by  mandamus  is  not  one 
which  is  accorded  as  of  legal  right  The 
granting  or  withholding  of  the  writ  rests 
largely  within  the  discretion  of  the  court; 
but  this  discretion  Is  not  a  purely  arbitrary 
one,  and  cannot  be  capriciously  exercised, 
but  it  will  not  be  granted  where  it  is  alto- 
gether unnecessary,  or  would  work  injustice, 
or  would  be  unavailing  or  nugatory,  or  would 
Introduce  into  municipal  administration  great 
confusion  or  disorder.  Weber  v.  Zimmerman, 
supra;  Brooke  v.  Wlddicombe,  89  Md.  386; 
Hardcastle  v.  Md.  ft  Del.  R.  R.  Co.,  32  Md. 
82;  19  Am.  ft  Eng.  Ency  of  Law,  751.  In 
George's  Creek  C.  ft  I.  Co.  ▼.  Co.  Com.,  59 
Md.  255,  Judge  Alvey  said:  "The  applica- 
tion for  the  writ  being  made  to  the  sound  Ju- 
dicial discretion  of  the  court,  all  the  circum- 
stances of  the  case  must  be  considered  in 
determining  whether  the  writ  will  be  allow- 
ed or  not ;  and  it  will  not  be  allowed  unless 
the  court  is  satisfied  that  it  is  necessary  to 
secure  the  ends  of  Justice,  or  to  subserve 
some  Just  and  useful  purpose." 

When  the  record  before  us  is  examined  In 
the  light  of  these  principles,  there  can  be  no 
doubt  that  the  petition  was  properly  refused. 
To  grant  the  remedy  under  the  facts  In  this 
case  would  be  not  only  unnecessary,  but 
would  be  to  establish  a  principle  that  would 
Introduce  very  great  disorder  and  confusion 
in  the  administration  of  the  finances  of  the 
city,  and  subject  It  to  unnecessary  expense. 
It  would  accord  to  every  Judgment  creditor, 
who  had  obtained  a  Judgment  against  the 
city  after  the  appropriations  for  the  ensuing 
fiscal  year  had  been  made  In  conformity  to 
the  charter,  the  right  to  have  a  special  lew 
made  to  pay  his  Judgment  The  serious  conse- 
quences to  the  public  interests  and  the  ad- 
ministration of  city  affairs,  which  might  re- 
sult from  the  recognition  of  such  a  doctrine,. 


Digitized  by 


Google 


682 


85  ATLANTIC  REPORTER 


(Conn. 


are  manifest  Instead  of  one  annual  levy, 
which  the  charter  contemplates,  there  might 
be  as  many  levies  as  there  were  Judgments 
obtained  against  the  city  after  the  estimates 
had  been  made  for  the  ensuing  year.  This 
would  destroy  one  of  the  essential  objects 
of  the  board  of  estimates,  hamper  the  con- 
duct of  city  bnslness,  and  subject  the  tax- 
payers to  needless  expense.  For  these  rea- 
sons the  Judgment  will  be  affirmed. 

Judgment  affirmed,  with  costs  to  the  ap- 
pellees. 


BIDWELL  ▼.  BECKWITH. 

(Supreme  Court  of  Errors  of  Connecticut 

Jan.  15,  1918.) 

1.  Executors  and  Administrators  (|  225*) 

—  Presentation  of  Claims  —  Assessments 
on  cobpobate  stock. 

An  assessment  of  a  stockholder's  liability 
by  a  court  against  stock  held  by  a  decedent's  es- 
tate, the  corporation  having  failed,  accruing 
within  the  time  limited  for  presenting  claims 
against  the  estate,  but  not  presented  during 
that  time,  was  barred  under  Gen.  St.  1902,  j 
326.  limiting  the  time  for  presenting  claims 
against  the  estates  of  deceased  persons. 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  if  789-803,  805; 
Dec.  Dig.  S  225. •] 

2.  Husband  and  Wife  (f  162*)— Contracts 
—Acceptance  of  Cobpobate  Stock. 

The  acceptance  in  1899,  by  a  woman  mar- 
ried In  1872,  of  stock  created  a  contract  be- 
tween her  and  the  corporation,  and  she  became 
liable  for  any  part  of  the  share  of  the  capital 
stock  unpaid,  and  also  for  the  amount  of  an 
assessment  thereafter  arising  through  an  obli- 
gation created  by  law  existent  at  the  date  of 
the  acceptance. 
[Ed.  Note.— For  other  cases,  see  Husband  and 
rife,  Cent  Dig.  {§  637-640;  Dec.  Dig.  §  162.*] 

3.  Husband  and  Wife  (f  11*)  —  Separate 
Estate — Conduct. 

Where  a  husband  treats  certain  stock  held 
by  his  wife  as  though  owned  by  a  feme  Bole, 
and  does  not  assert  his  right  to  its  possession 
and  income,  he  will  be  deemed  to  have  divest- 
ed himself  of  his  marital  statutory  rights  over 
it,  and  to  have  vested  her  with  its  sole  and  sep- 
arate estate. 
W'Ed.  Note.— For  other  cases,  see  Husband  and 
ife,  Cent  Dig.  ff  47-67;  Dec.  Dig.  |  11.*] 

4.  Executors  and  Administrators  (§  318*) 
—Compromise  of  Claims— Distribution. 

Where  a  probate  court  had  upon  due  ap- 
plication authorized  the  settlement  of  certain 
claims  against  the  estate,  and  from  its  order, 
made  within  its  jurisdiction,  no  appeal  had  been 
taken,  one  taking  under  the  will,  who  had  ac- 
tual notice  of  the  application  for  leave  to  set- 
tle, cannot  set  up  a  defense  thereto  in  an  ac- 
tion against  him  by  the  executor  for  contribu- 
tion. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  ff  1819-1326, 
1328-1331;   Dec.  Dig.  |  818.*] 

5.  Executors  and  Administrators  (f  269*) 

—  Compromise  —  "Doubtful  or  Disputed 
Claims." 

Assessments  of  stockholder's  liability 
against  the  estate  of  a  deceased  stockholder 
ordered  by  a  court  one  accruing  within  the 
time  allowed  for  presenting  claims  against  the 
estate  of  a  deceased  person  and  one  after  that 
time,  were  "doubtful  or  disputed  claims"  with- 


Wif 


in  Gen.  St  1902,  {  847,  authorising  their  com- 
promise. 

[Ed.  Note.— For  other  cases,  see  Executor* 
and  Administrators,  Cent  Dig.  ff  941,  10%; 
Dec  Dig.  S  269.* 

For  other  definitions,  see  Words  and  Phrase*, 
voL  3,  p.  2187.] 

8.  Executors  and  Administrators  (f  318*) 
—Claims  Accruing  after  Distribution. 
Where  the  court  has  found  that  an  execu- 
tor has,  without  knowledge  of  an  existing  claim, 
distributed  the  estate,  and  thereafter  an  ac- 
cruing claim  is  presented,  the  executor  mar. 
after  due  defense,  await  judgment  and  then 
compel  the  beneficiaries  to  satisfy  the  judg- 
ment or  he  may  compel  them  to  repay  a  suf- 
ficient amount  to  satisfy  the  claim  and  his  own 
legitimate  expenses  In  its  settlement 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  ff  1319-1328, 
1328-1331;   Dec.  Dig.  |  318.*] 

7.  Executors  and  Adminibtbatobs  (|  SOT*}— 
Mutual  Distributions. 

Where  the  beneficiaries  under  a  will  all 
approve  of  a  division  otherwise  than  provid- 
ed for  by  the  will,  such  distribution  is  valid, 
and  the  executor  is  protected  against  any  in- 
equity therein. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  H  1251-1256: 
Dec  Dig.  {  807.*] 

8.  Executors  and  Administrators  (|  313*) 
— Distribution  of  Estate— Sals. 

In  an  action  to  compel  contribution  by  dis- 
tributees to  an  after-accruing  claim,  evidence 
heli  to  warrant  a  finding  that  the  settlement 
between  the  executor  and  a  beneficiary  of  an 
estate  was  a  distribution  of  the  estate  and  not 
a  sale. 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  ff  1319-1326, 
1328-1331;   Dec  Dig.  {  81&*] 

9.  Executors  and  Administrators  (|  318*) 
—  Mutual  Distribution  —  Life  Tenant  — 
Remainders— After-Accruing   Claims. 

Where  the  life  tenant  and  the  remainder- 
man of  an  estate  entered  into  an  agreement  for 
a  distribution  of  the  estate,  which  was  execut- 
ed, the  life  tenant  being  the  executor  of  the 
estate,  each  should  pay  his  proportion  of  an 
after-accruing  claim,  regardless  of  which  had 
the  real  estate.  * 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  ff  1319-1328. 
1328-1331;    Dec  Dig.  f  318.*] 

10.  Executors  and  Administrators  (f  318*) 
—Compromise  of  Claims— Refunding  Es- 
tate Distributed. 

An  order  of  a  probate  court  authorising 
the  compromise  of  certain  claims  accruing  after 
distribution  was  a  determination  of  the  exist- 
ence thereof,  and  It  made  no  difference  that 
authority  had  not  yet  been  given  to  the  receiv- 
er, with  whom  such  compromise  was  made,  by 
the  court  and  the  executor  could  at  once  com- 
pel the  beneficiaries  to  repay  an  amount  suf- 
ficient to  cover  the  amount  agreed  on. 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  ff  1319-13% 
1328-1331;   Dec  Dig.  f  318.*] 

Appeal  from  Superior  Court,  Hartford 
County;  Howard  J.  Curtis,  Judge. 

Action  by  Jasper  H.  Bidwell,  as  executor 
of  his  wife,  against  Oliver  R.  Beckwith. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Affirmed. 

On  July  30,  1902,  Mrs.  Bidwell  died,  tear- 
ing a  will  by  which  she  appointed  her  hns- 
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band,  Jasper  H.  Bldwell,  plaintiff  herein, 
as  executor,  and  gave  to  him  the  life  use  of 
her  large  estate  and  the  remainder  to  the 
defendant,  with  the  privilege  to  her  husband 
of  giving  the  whole  or  any  part  of  said  es- 
tate to  the  defendant  The  plaintiff,  pur- 
suant to  said  will,  transferred  to  the  de- 
fendant certain  of  said  estate  of  the  value  of 
$11,760.  Thereafter,  in  1906,  the  plaintiff 
and  defendant,  by  mutual  agreement,  ar- 
ranged for  each  of  them  to  take  a  definite 
portion  of  said  estate  free  from  the  claims 
of  the  other  party,  and  that  the  title  and  pos- 
session of  such  portion  should  pass  to  the 
party  receiving  the  same.  In  execution  of 
said  agreement,  the  defendant  made  and  de- 
livered to  the  plaintiff  a  conveyance  of  his 
Interest  In  the  property  to  be  retained  by 
the  plaintiff,  and  authorized  him,  as  execu- 
tor, to  obtain  such  orders  of  distribution  of 
said  estate  as  were  necessary  for  the  distri- 
bution of  said  estate  under  this  agreement, 
and  the  final  settlement  of  the  same.  The 
plaintiff,  as  executor,  then  released  and  de- 
livered to  the  defendant  property  of  said  es- 
tate which,  together  with  the  said  property 
of  said  estate  previously  surrendered  to  the 
defendant,  amounted  in  value  to  the  sum  of 
$53,272,  and  Mr.  Bldwell  then  received,  as 
his  share  under  said  agreement,  property  to 
the  value  of  $34,560.  The  plaintiff  execu- 
tor thereupon  filed  In  the  court  of  probate 
said  agreement,  and  what  he  designated  as 
a  "mutual  distribution,"  containing  an  Item- 
ization of  the  several  pieces  of  property  with 
the  valuation  thereon  as  agreed  to,  as  the 
share  of  each,  together  with  the  expenses 
and  claims  paid  by  the  executor.  The  court 
on  January  21,  1907,  accepted  and  approved 
said  account  and  distribution. 

Among  the  items  of  Mrs.  Bidwell's  estate 
acquired  by  her  in  1899  was  100  shares  of 
the  capital  stock  of  the  Minnesota  Thresher 
Company,  then  insolvent,  and  said  stock  was 
and  remained  without  value,  and  was  neither 
Included  in  the  inventory  of  said  estate  nor 
In  said  "mutual  distribution"  and  final  ac- 
count Bald  company  was  adjudged  Insol- 
vent by  a  Minnesota  court  in  1901,  and  a 
receiver  was  duly  appointed  and  qualified, 
and  in  1902  an  assessment  of  36  per  cent 
ordered  paid  upon  the  outstanding  stock, 
par  value  $50,  by  the  holders  thereof.  No 
claim  for  said  assessment  was  ever  present- 
ed to  said  executor  within  the  time  limited 
for  the  presentation  of  claims. 

On  June  11,  1907,  said  court  duly  ordered 
another  assessment  of  64  per  cent  paid  upon 
the  par  value  of  each  outstanding  share,  be- 
ing on  said  100  shares  $3,200.  Said  receiver 
on  October  9,  1907,  duly  presented  to  said 
executor  a  claim  against  said  estate  for  each 
of  said  assessments,  amounting  In  the  whole 
to  $5,000.  The  plaintiff  executor  disallow- 
ed said  claim,  and  the  receiver  brought  ac- 
tion against  him  to  recover  said  several  as- 
sessments, which  action  is  now  pending  in 
the  Circuit  Court  of  the  United  States.    Be- , 


fore  said  last  assessment  was  made  or  any 
claim  thereon  presented  to  said  executor, 
the  said  "mutual  distribution"  was  consum- 
mated, and  it  and  the  final  account  of  the 
executor  approved  by  said  court  of  probate. 

Upon  the  institution  of  said  action  of  Con- 
verse, receiver,  against  the  plaintiff,  as  ex- 
ecutor of  said  estate,  the  plaintiff  gave  the 
defendant  notice  of  the  pendency  thereof 
and  requested  him  to  defend  or  assist  In  the 
defense  of  the  same,  which  the  defendant 
refused  to  do.  The  plaintiff,  as  executor, 
thereupon  entered  to  defend  said  case,  and 
duly  pleaded  therein  that  the  claim  for  said 
first  assessment  accrued  while  said  estate 
was  in  settlement  and  was  not  presented  to 
the  plaintiff  as  executor  either  during  the 
time  limited  for  the  presentation  of  claims  or 
within  one  year  after  said  order  of  limita- 
tion was  passed.  Subsequently  negotiations 
were  had  for  the  settlement  of  said  case 
which  resulted  in  an  agreement  between  the 
attorneys  of  the  parties  that  the  sum  of  $3,- 
000  would  be  accepted  by  the  receiver  in  the 
final  settlement  and  satisfaction  of  said 
claim.  The  plaintiff,  as  executor,  thereupon 
made  application  to  said  court  of  probate  for 
authority  to  compromise  and  settle  said 
claim  for  said  sum  of  $3,000.  Said  court 
after  due  notice  to  the  defendant  which  he 
received,  and  public  notice  and  hearing, 
found  that  it  was  for  the  best  Interest  of 
said  estate  to  make  the  settlement  described 
in  said  application,  and  passed  an  order  that 
the  plaintiff,  as  executor,  be  authorized  to 
compromise  and  settle  said  claim  by  the  pay- 
ment of  the  sum  of  $3,000.  The  defendant 
upon  request  having  refused  to  pay  any  part 
of  said  $3,000  or  of  $250,  the  expense  of  de- 
fending said  action  of  Converse,  receiver, 
against  the  plaintiff,  executor,  this  action 
was  brought  to  recover  the  amount  he  should 
properly  pay  towards  the  settlement  of  said 
claim.  Mr.  and  Mrs.  Bldwell  were  married 
in  October,  1872. 

In  the  Inventory  of  said  estate  was  real 
estate  which  the  defendant  transferred  to 
the  plaintiff  in  part  consideration  of  the 
said  transfer  by  the  plaintiff  to  him. 

Joseph  P.  Tuttle,  of  Hartford,  for  appel- 
lant William  M.  Maltble,  of  Hartford,  for 
appellee. 

WHEELER,  J.  (after  stating  the  facts  as 
above).  [1]  The  assessments  were  lawfully 
ordered  by  the  Minnesota  court  and  consti- 
tuted lawful  claims  against  the  estate  of 
Mrs.  Bldwell,  enforceable  so  far  as  proper- 
ly presented.  The  claim  originating  In  the 
first  assessment  ordered  in  1902,  against  her 
estate,  accrued  within  the  time  limited  for 
presenting  claims  against  the  estate,  and  was 
not  presented  within  that  period  to  the  exec- 
utor, and  so  the  receiver  became  "forever 
debarred  of  his  demand  against  said  estate." 
O.  S.  {  326.  The  claim  originating  in  the 
second  assessment  ordered  in  1907,  was  duly 
presented  against  Bald  estate  by  the  receiver, 
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and  Is  a  valid  obligation  of  the  estate  un- 
less, as  the  defendant  Insists,  Mrs.  Bldwell's 
coverture  prior  to  April  20,  1877,  prevents 
Its  collection. 

[2]  Mrs.  Bldwell's  status,  as  a  woman 
married  in  1872,  differed  largely  from  the 
status  attached  to  that  relationship  by  the 
common  law.  Her  rights  and  obligations 
were  in  part  the  same  as  now  expressed  In 
O.  8.  |  501.  She  was  liable  upon  her  con- 
tract made  for  the  benefit  of  herself,  or  her 
separate  or  Joint  estate.  Her  acceptance  of 
the  bequest  of  this  stock  created  a  contract 
between  her  and  the  company.  By  force  of 
this  contractual  relation,  she  became,  on  the 
one  hand,  a  Joint  owner  with  the  other  stock- 
holders of  the  company,  and  entitled  to  share 
in  its  dividends,  when  declared,  and  on  the 
other  hand  she  became  liable  for  any  part 
of  her  share  of  the  capital  stock  unpaid, 
upon  the  faith  of  which  the  company  con- 
ducted its  business,  and  also  for  the  amount 
of  an  assessment  thereafter  arising  through 
an  obligation  created  by  law  existent  at  the 
date  of  her  acquisition  of  stock  imposing 
upon  stockholders  a  liability  equal  to  the  par 
value  of  their  holding.  Bernheimer  v.  Con- 
verse, 206  TJ.  S.  616,  27  Sup.  Ct  755,  51  D. 
Ed.  1163.  Her  acquisition  of  the  stock  was 
for  the  benefit  of  herself  and  her  estate. 
She  was  ready  to  share  Its  benefits;  her 
estate  must  bear  its  burdens, 

The  claims  arising  out  of  these  assess- 
ments were  obligations  springing  from  her 
contract  and  created  by  law,  and,  so  far  as 
duly  presented  against  her  estate,  were  valid 
claims.  Contracts  of  a  woman  married  pri- 
or to  1877,  for  the  benefit  of  herself,  her 
family,  or  her  estate,  have  been  frequently 
sustained  by  us,  and  these  decisions  give 
good  ground  for  holding  these  claims  obli- 
gations of  her  estate.  Shelton  v.  Hadlock, 
62  Conn.  143,  154,  25  Atl.  483;  Corr's  Ap- 
peal, 62  Conn.  403,  409,  26  Ati.  478;  Williams 
v.  King,  43  Conn.  569,  Fed.  Cas.  No.  17,725. 

[3]  Mr.  Bidwell  had  by  law  the  life  use  of 
all  of  his  wife's  personal  property,  Including 
these  shares  of  stock.  The  certificate  of 
stock  always  remained  in  her  name;  her 
husband  never  took  possession  of  it  nor  saw 
it;  thus  indicating  that  he  had  not,  in  her 
lifetime,  secured  its  possession  or  the  right 
to  its  income.  As  executor  he  never  caused 
it  to  be  inventoried,  and  never  accounted 
for  it;  it  was  in  fact  worthless,  and  he,  as 
executor,  treated  it  as  such.  He  adminis- 
tered the  property  as  though  it  had  been  held 
to  her  sole  and  separate  use.  We  have  not 
before  us  the  terms  of  the  bequest  to  Mrs. 
Bidwell,  and  do  not  know  whether  It  was 
made  to  her  sole  and  separate  use  or  not 
The  disposition  made  by  her  of  this  stock, 
and  the  failure  of  the  husband  to  assert 
his  statutory  right  to  its  possession  and  In- 
come, and  the  manner  in  which  he  admin- 
istered his  trust,  unmistakably  indicate  that 
she  and  he  regarded  and  treated  these  shares 
of  stock  as  though  owned  by  a  feme  sole. 


As  a  consequence  he  must  be  deemed,  In  law, 
to  have  divested  himself  of  his  marital  stat- 
utory rights  over  this  stock,  and  to  hare  in- 
vested her  with  its  sole  and  separate  estate. 
Coe's  Appeal,  64  Conn.  352,  357,  30  AtL  140: 
State  ▼.  French,  60  Conn.  478,  481,  23  AtL 
153;  Williams  v.  King,  43  Conn.  669,  574 
Fed.  Cas.  No.  17,725. 

The  trial  judge  in  his  memorandum  says: 
"But  this  property  was  clearly  held  by  te- 
as her  own."  Obviously  he  draws  his  con- 
clusion from  the  course  of  conduct  of  the 
parties  in  Interest  toward  these  shares  o: 
stock,  and  not  from  the  terms  of  the  Deques: 
to  Mrs.  Bidwell,  as  the  defendant  seems  to 
think. 

[4]  If  coverture  had  been  a  defense  to 
these  claims  and  available  to  the  defendant 
in  spite  of  his  failure  to  plead  it,  the  fact 
that  the  court  of  probate  had,  upon  due  ap- 
plication, after  actual  notice  to  the  defend- 
ant, authorized  their  settlement,  and  from 
its  order  made  within  its  jurisdiction  no  ap- 
peal had  been  taken,  would  preclude  the  de- 
fendant from  now  making  this  defense. 

[5]  The  claims  were  within  the  class  of 
"doubtful  or  disputed  claims"  (G.  8.  |  347>. 
and  the  court  had  authority  to  order  their 
compromise.  The  defendant  cannot  now  at- 
tack the  Jurisdiction  of  the  court  of  probate 
or  question  the  validity  of  the  claims  or- 
dered compromised.  Johnson's  Appeal,  71 
Conn.  590,  595,  42  Atl.  662 ;  Seymour  t.  Sey- 
mour, 22  Conn.  272,  280. 

[6]  When  the  court  has  found  that  an  exec- 
utor has,  without  knowledge  of  an  exlstin; 
claim,  distributed  a  testate  estate,  or  the 
parties  in  interest  have  divided  It  among 
themselves  in  accordance  with  law,  and 
thereafter  an  accruing  claim  is  presented 
against  the  estate,  at  least  two  courses  are 
open  to  the  executor  by  which  to  secure  his 
release  from  this  claim.  He  may,  after  due 
defense,  await  Judgment  and  then  compel  the 
beneficiaries  to  repay  into  the  estate  a  suf- 
ficient amount  to  satisfy  the  judgment,  or  he 
may  compel  the  beneficiaries  to  repay  a  suf- 
ficient amount  to  satisfy  the  claim  and  his 
own  legitimate  expenses  in  its  settlement 
Davis  v.  Vansands,  45  Conn.  600,  604,  Fed. 
Cas.  No.  3,655;  Mathewson  v.  Wakelee,  83 
Conn.  75,  75  AtL  93. 

[7]  Conceding  these  positions,  the  defend- 
ant asserts  that  the  trial  court  erred  In  hold- 
ing the  transaction  between  him  and  the 
plaintiff,  as  to  the  disposition  ef  this  estate, 
to  be  a  distribution  'and  not  a  sole,  and  hence 
did  not  relieve  the  defendant  from  liability 
for  after-accruing  claims  arising-  out  of  these 
assessments.  Our  statutes,  sections  310,  395, 
furnish  the  necessary  legal  machinery  for 
making  a  distribution  in  testate  and  Intestate 
estates  when  the  law  requires  it  and  the  prop- 
erty is  other  than  cash  and  there-  be  more 
than  one  beneficiary,  and  they  also  provide 
the  machinery  for  a  mutual  division  between 
the  parties.  These  methods,  if  followed,  se- 
cure a  legal  division  and  protect  the  admin-' 
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istrator  or  executor  against  the  invalidity 
*nd  inequity  of  their  making.  If  the  parties 
make  a  division  which  they  approve  of,  and 
the  executor  or  administrator  is  willing  to 
take  the  risk  of  having  the  property  in  his 
hands  so  divided,  it  Is  as  valid  as  one  made 
-under  the  sanction  of  the  statute.  The  aim 
of  the  law  has  been  attained  and  a  fair  divi- 
sion had.  Merwin,  Trustee,  Appeal,  75  Conn. 
33,  40,  52  Atl.  484;  Dickinson's  Appeal,  54 
Conn.  224,  6  Atl.  422. 

[8]  Mr.  Bidwell  and  the  defendant  made 
such  a  division,  each  receiving  title  to  and 
possession  of  his  share,  free  from  the  claims 
of  the  other,  and  the  defendant  agreed  that 
the  court  of  probate  might  enter  any  orders 
necessary  to  carry  out  the  instrument  of 
division,  and  that  his  Interest  in  the  estate, 
not  transferred  to  him,  should  be  distributed 
to  Mr.  Bidwell.  The  purpose  of  the  parties 
was  plain;  it  was  not  to  effectuate  a  sale, 
but  a  division  mutually  satisfactory  to  each. 
The  subordinate  facts,  so  far  as  this  rec- 
ord discloses,  in  finding  and  proposed  draft 
finding,  confirm  the  conclusion  of  the  trial 
•court.  The  defendant  proposes  a  division  of 
the  estate  and  accepts  Mr.  Bidwell's  offer 
"in  settlement  of  the  estate,"  and  the  ex- 
ecutor flies  his  final  account,  heading  it  "mu- 
tual distribution."  Though  the  defendant 
did  say  during  the  negotiations  that  he 
would  "buy  or  sell,"  and  referred  to  an  "of- 
fer looking  to  such  division,"  the  parties  did 
not  intend  a  sale,  as  the  entire  transaction, 
looked  at  as  a  whole,  shows.  The  plaintiff 
pointedly  observes  that  the  defendant  should 
not  be  heard  to  object  to  a  proceeding  "un- 
dertaken at  his  request,  consummated  by  his 
participation,  and  the  benefits  of  which  he 
is  now  enjoying."  The  division  was  as  the 
parties  wished.  The  claim  arose  after  it  had 
been  made.  Neither  individually  nor  as  ex- 
ecutor did  Mr.  Bidwell  have  notice  or  knowl- 
edge of  it  It  would  be  the  height  of  in- 
equity if  he  must  suffer  the  entire  loss. 

[>]  There  is  no  greater  reason  why  the  life 
tenant  should  bear  the  loss  rather  than  the 
remainderman;  it  would  indeed  seem  harsh, 
when  the  life  tenancy  la  terminated  at  the 
suggestion  of  the  remainderman,  that  the 
latter  should  escape  and  the  former  suffer 
the  payment  of  a  subsequently  arising  claim. 
Neither  In  the  agreement  nor  in  the  recital 
of  facts  is  there  basis  for  the  claim  that  Mr. 
Bidwell  agreed  to  relieve  the  defendant  of 
the  obligation  of  this  or  any  other  after- 
accruing  claim.  Equity  requires  each  to  pay 
his  proportion  of  the  unexpected  claim. 
Mansfield  v.  Lynch,  59  Conn.  320,  22  Atl. 
813, 12  L.  K.  A.  285. 

The  defendant  has  no  right  In  good  con- 
science to  retain  more  than  his  pro  rata 
share  of  the  estate  after  all  the  debts  of  the 
estate  have  been  paid.  The  defendant  assigns 
as  error  the  holding  of  the  trial  court  that 
there  was  such  an  agreement  between  the 
plaintiff  and  the  receiver  as  bound  the  de- 
fendant to  pay  his  pro  rata  share  of  the 


claims  ordered  compromised  before  the 
claims  had  been  reduced  to  judgment,  and 
the  further  holding  that  the  authority  to 
compromise  given  by  the  court  of  probate 
was  equivalent  to  a  judgment  establishing 
the  'validity  of  the  claim. 

[1 0]  The  order  of  the  court  of  probate  was 
over  a  subject  of  which  it  had  jurisdiction, 
and  made  upon  due  notice  to  the  defendant. 
So  far  as  the  plaintiff  individually  and  as 
executor,  and  the  defendant,  are  concerned, 
the  order  was  a  determination  of  the  exist- 
ence/ of  a  claim  or  claims,  at  least  for  the 
omoilnt  named  in  the  order,  and  as  binding 
upon  the  parties  before  the  court  as  any 
judgment  within  its  jurisdiction.  Johnson's 
Appeal,  71  Conn.  590,  42  Atl.  662;  Thomas' 
Appeal,  85  Conn.  53,  81  Atl.  972;  Mathew- 
son  v.  Wakelee,  S3  Conn.  75,  75  Atl.  93 ;  Dav- 
is v.  Vansands,  45  Conn.  600,  004,  Fed.  Cas. 
No.  8,655.  It  is  too  late  for  the  beneficiary 
with  notice  or  the  executor  to  withdraw. 
The  receiver  has  not  as  yet  secured  the  ap- 
proval of  the  Minnesota  court,  but  his  failure 
so  to  do  does  not  affect  the  validity  of  the 
claim  allowed,  nor  lessen  the  duty  of  the 
executor  to  secure  funds  from  the  distribu- 
tees of  the  estate  with  which  to  pay  it  If 
that  court  should  finally  refuse  to  approve  of 
the  agreement  of  compromise,  the  executor 
will  hold  this  fund  as  execntor  for  applica- 
tion towards  payment  of  this  claim,  or,  in 
case  it  is  not  required  for  that  purpose,  for 
division  proportionately  among  its  contribu- 
tors. 

The  defendant's  liability  is  also  contested 
because  the  order  of  compromise  included 
the  claim  under  the  first  as  well  as  the  sec- 
ond assessment,  which  was  already  barred. 
The  authorization  did  not  exceed  the  claim 
under  the  second  assessment  The  receiver's 
action  was  on  both  claims.  The  order  of 
compromise  was  of  both  claims.  Ordinary 
prudence  in  the  administration  of  this  estate 
dictated  this  course;  the  estate  will  be  the 
gainer  in  getting  rid  of  an  outstanding  claim 
made  the  subject  of  a  legal  action,  as  well 
as  the  claim  under  the  second  assessment 
at  a  cost  less  than  the  face  of  the  claim 
nnder  the  second  assessment  The  defend- 
ant, having  had  full  opportunity  to  contest 
the  order  of  compromise,  cannot  now  attack 
it  on  this  or  any  other  ground. 

The  defendant's  last  claim  is  that  the  ex- 
ecutor should  apply  the  real  estate  as  found 
in  the  inventory,  to  the  payment  of  this 
claim  before  seeking  to  compel  the  defendant 
to  pay  any  part  of  It  The  defendant  over- 
looks the  fact  that  the  real  estate  in  the 
division  went  to  Mr.  Bidwell.  Upon  a  mu- 
tual division  of  an  estate,  it  would  be  highly 
unjust  to  compel  the  beneficiary,  receiving 
real  estate  as  part  of  his  share  under  the 
division,  to  pay  the  whole  of  an  after-dis- 
covered claim.  It  seems  equitable,  as  the 
court  decreed,  that  each  of  the  parties  should 
pay  a  part  of  the  claim  proportionate  to  the 
assets  received  on  the  division.    Aa  we  un- 
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derstand  the  record,  the  defendant  does  not 
complain  of  the  manner  In  which  the  court 
made  this  division. 

There  Is  no  error.    The  other  Judges  con- 
curred. 


NEILSON  t.  PERKINS. 
(Supreme  Court  of  Errors  of  Connecticut. 
Jan.  15,  1918.) 
1.  Courts  (f  214*)— Appellate  Jurisdiction 
—  Connecticut  Sufebiob  Coubt  —  Stat- 
utes. 

Act  Aug.  29,  1911  (16  Sp.  Laws,  p.  600), 
effective  on  its  passage  without  any  saving 
clause,  expressly  repealing  Act  April  17,  1905 
(14  Sp.  Laws,  p.  600)  §  10,  which  gave  any  par- 
ty aggrieved  by  a  final  judgment  or  decree  of 
the  city  court  of  Hartford  in  cases  where  the 
demand  exceeded  $600,  took  from  the  superior 
court  appellate  jurisdiction  of  an  action  pending 
in  the  city  court  in  which  no  judgment  had 
been  rendered  or  any  appeal  taken  at.  the  time 
of .  its  passage ;  the  intent  being  clear  and  Gen. 
St.  1902,  |  1,  declaring  that  the  repeal  of  an  act 
■hall  not  affect  any  action  then  pending,  hav- 
ing no  application. 


[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  f  §  528-630;  Dec.  Dig.J  214,*] 

2.  Statutes   (J  276*)  —  Repeal  —  Statutobt 
Provision. 

Gen.  St  1902,  f  1,  which  provides  that 
the  passage  or  repeal  of  an  act  shall  not  affect 
any  pending  action,  is  merely  declaratory  of  a 
rule  of  construction,  and  is  effective  only  when 
the  repealing  statute  does  not  make  clear  the 
legislative  intent  that  it  shall  affect  pending 
cases. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  §§  371-373;   Dec.  Dig.  §  276.*) 

3.  Constitutional  Law  (|  111*)  —  Vested 
Rights— Appeal. 

Parties  have  no  vested  rights  to  an  appeal, 
and,  where  a  statute  giving  an  appellate  court 
jurisdiction  -  of  the  appeal .  is  repealed  without 
saving  clause,  appeal,  though  previously  taken, 
falls  with  the  statute. 

[Ed.  Note.— For  other  cases,  see  Constitu- 
tional Law,  Cent  Dig.  |{  267-269;  Dec.  Dig.  i 
111.*] 

Wheeler,  J.,  dissenting. 

Appeal  from  Superior  Court,  Hartford 
County;   Joel  H.  Reed,  Judge. 

Action  by  Otto  Nellson  against  Daniel  C. 
Perkins.  Judgment  for  defendant  In  the 
city  court  of  Hartford,  and  plaintiff  appeal- 
ed to  the  superior  court  From  an  order 
denying  his  motion  to  erase  the  case  from 
the  superior  court  docket  for  want  of  juris- 
diction, defendant  appeals.    Error. 

Action  to  recover  damages  for  Injuries  al- 
leged to  have  been  caused  by  the  negligence 
of  the  defendant  and  his  servants,  brought 
to  the  city  court  of  the  city  of  Hartford 
where  trial  was  had  to  the  Jury  before  Bul- 
lard,  J.,  and  a  verdict  and  Judgment  was 
rendered  for  the  defendant  From  that  judg- 
ment an  appeal  was  taken  by  the  plaintiff 
to  the  superior  court  and  a  motion  was 
there  made  by  the  defendant  that  the  case 
be  erased  from  the  docket  for  want  of  juris- 
diction,  which   motion  was  denied  by  the 


court  (Reed,  J.),  and  the  case  was  afterwards 
tried  to  the  jury  (Williams,  J.),  and.  the  plata- 
tiff  had  a  verdict  upon  which  Judgment  was 
rendered.  The  defendant  appeals,  nwrignhig 
the  court's  denial  of  the  motion  to  erase  as 
error. 

A.  Storrs  Campbell,  of  Hartford,  for  ap- 
pellant Andrew  J.  Broughel  and  Blrdsey  E. 
Case,  both  of  Hartford,  for  appellee. 

THAYER,  J.  The  only  question  In  tbl< 
case  Is  whether  the  superior  court  erred  is 
refusing  to  erase  the  case  from  the  docket 
It  Is  an  appeal  from  the  city  court  of  Hart- 
ford. 

[1  ]  The  question  Is  whether  at  the  time  the 
city  court  allowed  the  appeal  the  superior 
court  had  Jurisdiction  of  the  case.  Sectioa 
10  of  an  act  concerning  the  city  court  of 
Hartford,  approved  April  17,  1905  (Sped! 
Acts  1905,  p.  600),  provides  that  any  part? 
aggrieved  by  a  final  Judgment  or  decree  of 
that  court  In  any  cause  In  which  the  matter 
In  demand  exceeds  $500  may  appeal  there- 
from to  the  superior  court  This  provision 
was  In  force  when  the  present  action  was 
commenced.  During  the  pendency  of  the  ac- 
tion, and  before  the  Judgment  appealed  from 
had  been  rendered  by  the  city  court,  saM 
section  10  was  repealed  by  an  act  approved 
August  29,  1911,  which  took  effect  from  its 
passage.  Special  Acts  1911,  p.  600.  Toe 
judgment  was  rendered  in  the  city  court,  and 
the  appeal  therefrom  was  taken  in  the  month 
of  November  following.  While  the  repealed 
provision  had  life,  the  superior  court  and  the 
city  court  of  Hartford  had  original  cos- 
current  Jurisdiction  of  a  large  number  of 
cases,  namely,  those  wherein  the  matter  in 
demand  exceeded  $1,000,  and  the  parties  or 
one  of  them  resided  in  the  city  of  Hartford. 
The  superior  court  also,  by  virtue  of  the  act 
in  question,  had  appellate  jurisdiction  of  the 
same  cases.  It  also  had  appellate  Jurisdic- 
tion of  similar  cases  wherein  the  matter  In 
demand  lay  between  $500  and  $1,000,  in 
which  cases  the  court  of  common  pleas  also 
had  original  Jurisdiction  concurrent  with  the 
city  court  A  party  was  thus  able  to  bring 
his  action  in  these  cases  in  the  city  court 
and  have  a  jury  trial,  and,  If  unsuccessful, 
there  appeal  to  the  superior  court  and  have 
another  Jury  trial  there,  as  was  done  In  this 
case.  An  appeal  In  all  these  cases  for  er- 
rors In  law  is  allowed  to  this  court  from  the 
judgments  of  the  city  court  of  Hartford,  the 
same  as  from  the  superior  court  and  the 
court  of  common  pleas.  There  was  there- 
fore no  necessity  for  a  second  trial  to  either 
court  or  jury  of  the  questions  of  fact  in  these 
cases.  The  manifest  Intent  of  the  repealing: 
statute  was  to  take  from  the  superior  court 
this  appellate  Jurisdiction,  and  that  was  in 
effect 

[JJ  The  superior  court  held  that,  as  this 
case  was  pending  in  the  city  court  at  the 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  A  Am.  Dig.  Key-No.  Berlea  A  Rep'r  Index* 
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time  of  the  repeal,  It  was  saved  from  Its  ef- 
fect by  section  1  of  the  General  Statutes, 
which  provides:  "That  the  passage  or  re- 
peal of  an  act  shall  not  affect  any  action 
then  pending."  Tbla  provision  Is  merely  de- 
claratory of  a  rule  of  construction.  Rowen 
v.  N.  Y„  N.  H.  &  H.  R  Co.,  89  Conn.  804,  867, 
21  Atl.  1073.  We  have  held  in  several  cases 
that,  where  it  Is  clear. that  the  Legislature 
Intended  that  a  creating  or  repealing  act 
relating  to  procedure  should  affect  pending 
cases,  the  act  was  to  be  so  construed,  not- 
withstanding the  provision  In  section  1  of 
the  General  Statutes  referred  to;  that  being 
a  mere  legislative  enactment,  the  provision 
must  yield  to  the  later  expression  of  the 
legislative  will.  Hubbard  v.  N.  Y.,  N.  H.  & 
R.  R.  Co.,  70  Conn.  663,  666,  40  Atl.  633; 
Atwood  v.  Buckingham,  78  Conn.  423,  426, 
62  Atl.  616;  Lew  v.  Bray,  81  Conn.  213,  217, 
70  Atl.  628.  Section  1  of  the  General  Stat- 
utes does  not  preserve  or  attempt  to  preserve 
to  parties,  as  against  a  repealing  statute, 
rights  which  they  possessed  under  the  stat- 
ute repealed.  It  is  one  of  the  sections  of 
chapter  1  of  the  title  "construction  of  stat- 
utes," which  is  the  first  title  of  the  General 
Statutes.  It  simply  lays  down  a  rule  of 
construction  to  be  adopted  when  the  repeal- 
ing statute  does  not  make  clear  the  legisla- 
tive intent  that  it  shall  affect  pending  cases. 
This  is  the  effect  of  the  construction  which 
we  have  already  put  upon  it  There  can 
be  no  doubt  that,  in  the  absence  of  this  sec- 
tion, the  repealing  statute  in  the  present 
case  would  be  held  to  affect  pending  cases. 

[3]  Parties  have  no  vested  right  to  an  ap- 
peal. The  rule  is  that  if  even  after  an  ap- 
peal has  been  taken,  the  statute  giving  the 
appellate  court  Jurisdiction  of  it  Is  repealed, 
and  there  is  no  saving  clause,  the  case  falls 
with  the  statute.  Insurance  Co.  v.  Ritchie, 
72  U.  S.  (6  Wall.)  641,  644,  18  L  Ed.  640. 
There  Is  no  saving  clause  In  the  statute  un- 
der review.  It  is  an  express  repeal  of  the 
statute  allowing  an  appeal.  It  in  express 
terms  says  that  it  shall  take  effect  from  its 
passage.  At  the  time  of  this  repeal,  no  ap- 
peal had  been  taken  in  the  case  before  us. 
We  think  that  it  Is  not  a  case  for  the  ap- 
plication of  the  rule  of  construction  pro- 
vided In  section  1  of  the  General  Statutes, 
and  that  it  should  have  been  erased  from  the 
docket  of  the  superior  court. 
There  is  error. 

WHEELER,  J.  (dissenting).  The  case  was 
taken  to  the  city  court  of  Hartford  and, 
from  the  judgment  there  rendered,  an  appeal 
taken  to  the  superior  court,  where  a  mo- 
tion to  erase  the  case  from  the  docket  was 
denied.  The  sole  question  on  the  appeal  to 
this  court  from  the  Judgment  of  the  supe- 
rior court  Is  whether  that  court  erred  in  re- 
fusing to  erase  the  case  from  the  docket 
Section  10  of  an  act  concerning  the  city 
court  of  Hartford  (Special  Acts  1906,  p.  600) 


provides  that  any  party,  aggrieved  by  a 
final  Judgment  or  decree  of  that  court  in  any 
cause  in  which  the  matter  In  demand  ex- 
ceeds $500,  may  appeal  therefrom  to  the 
superior  court.  This  provision  was  in  force 
when  the  present  action  was  commenced, 
During  its  pendency,  and  before  judgment 
in  the  city  court,  said  section  10  was  re- 
pealed (Special  Acts  1911,  p.  600)  as  fol- 
lows: 

"Section  1.  Section  ten  of  an  act  concern- 
ing the  city  court  of  Hartford,  approved 
April  17,  1906,  being  section  two  hundred 
and  three  of  the  compiled  charter  of  the 
city  of  Hartford  is  hereby  repealed. 

"See  2.  This  act  shall  take  effect  from  its 
passage." 

Before  the  passage  of  this  act  a  litigant 
was  thus  able  to  bring  his  action  in  these 
cases  in  the  city  court  and  have  a  trial,  and, 
if  unsuccessful,  then  appeal  to  the  superior 
court  and  there  have  another  trial  on  the 
facts,  as  was  done  in  this  case.  The  double 
trial  upon  issues  of  fact  and  law  was  un- 
duly burdensome  to  litigants  and  wasteful 
to  the  public.  The  manifest  intent  of  the 
repealing  act  was  to  take  from  the  superior 
court  this  appellate  jurisdiction.  The  su- 
perior court  refused  to  grant  the  motion 
to  erase,  undoubtedly  because  it  was  of  opin- 
ion the  repealing  statute  did  not  act  retro- 
spectively as  well  as  prospectively,  and  ap- 
ply to  pending  cases.  "The  presumption  is 
that  statutes  are  Intended  to  operate  pro- 
spectively. They  should  never  be  construed 
as  having  a  retrospective  effect  unless  their 
terms  show  clearly  and  unmistakably  a  leg- 
islative intention  they  should  so  operate." 
Humphrey  v.  Gerard,  83  Conn.  346,  352,  77 
Atl.  66,  67;  Smith  v.  Lyon,  44  Conn.  176, 
178. 

The  majority  opinion  would  seem  to  hold 
that  this  general  presumption  does  not  hold 
in  respect  to  statutes  relating  to  procedure 
and  remedy,  and  that  such  statutes  apply 
to  pending  cases  and  cases  to  be  brought 
alike.  Some  support  is  found  for  this  con- 
tention in  Hlne  v.  Belden,  27  Conn.  384. 
But  the  rule  adopted  in  rerkins  v.  Perkins, 
7  Conn.  658,  663,  18  Am.  Dec.  120;  Thames 
Mfg.  Co.  v.  Lathrop  et  al.,  7  Conn.  650,  and 
Skinner  v.  Watson,  85  Conn.  124,  was  the 
rule  of  construction  of  this  Jurisdiction  be- 
fore the  passage  of  G.  S.  f  1.  In  Skinner 
v.  Watson  we  considered  the  effect  upon  a 
pending  case  of  an  act  changing  the  basis  of 
costs  awarded,  and  held  that  the  act  did  not 
apply.  We  there  said :  "It  seems,  therefore, 
to  be  the  settled  law  of  this  state  that  a  stat- 
ute Is  not  to  be  so  construed  as  to  have  a 
retrospective  effect  unless  it  appears  that 
such  was  the  manifest  intention  of  the  Leg- 
islature. We  are  not  satisfied  that  the  Leg- 
islature intended  that  the  statute  now  be- 
fore us  should  have  such  an  effect  *  •  • 
Had  it  been  Intended  that  the  proviso  should 
embrace  appeals  then  pending,  such  an  in- 
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tention  could  easily  hare  been  expressed, 
and  It  Is  reasonable  to  presume  that  the  Leg- 
islature would  have  clearly  expressed  It 
The  fact  that  there  Is  nothing  In  the  lan- 
guage of  the  act  to  Indicate  such  an  Inten- 
tion Is  strong  evidence  that  it  did  not  exist" 

We  thus  made  the  determinative  test  the 
legislative  intent ;  unless  the  act  by  its  terms 
or  Its  necessary  Implications  indicated  an 
Intention  that  the  act  should  have  a  retroac- 
tive effect  we  held  It  inapplicable  to  the 
past  We  think  the  rule  of  construction 
adopted  in  G.  8. 1  1,  "The  passage  or  repeal 
of  an  act  shall  not  affect  any  action  then 
pending,"  was  declaratory  of  our  existing 
law.  But  whatever  the  law  may  have  been 
before  the  passage  of  this  act  this  enact- 
ment Is  so  precise  and  unambiguous  as  to 
admit  of  no  doubt  as  to  lte  meaning.  G.  S. 
I  1,  did  not  limit  the  power  of  the  Legisla- 
ture to  provide  that  an  act  should  apply  to 
pending  cases.  It  did  limit  the  power  of  the 
court  to  construe  any  act  as  according  such 
power,  unless  the  legislative  intent  to  have 
the  act  apply  to  pending  cases  was  clear. 
Lew  v.  Bray,  81  Conn.  218,  217,  70  AtL  628. 
The  last  expression  of  the  legislative  will 
must  control  the  earlier. 

Rowen  v.  N.  H.  ft  H.  R.  Co.,  69  Conn.  364, 
367,  21  Atl.  1073,  presented  this  case.  The 
defendants  had,  under  the  law  existing  when 
the  action  was  begun,  a  right  to  have  the 
hearing  in  damages  to  the  court  upon  tak- 
ing a  certain  course.  A  statute  passed,  pend- 
ing the  action,  provided  that  this  hearing 
should  be  to  the  jury  unless  defendant  gave 
a  certain  notice,  the  time  for  which,  as  to 
this  case,  had  expired.  The  question  at  is- 
sue was  whether  the  act  affected  the  pending 
case.  The  court,  by  Seymour,  J.,  said:  "Is 
the  statute  thus  retroactive?  There  is  no 
provision  In  the  act  itself  that  it  shall  af- 
fect pending  suits.  As  a  rule  of  construc- 
tion, section  1  of  the  G.  S.  declares  that  the 
passage  or  repeal  of  an  act  shall  not  affect 
any  action  then  pending.  *  •  •  Such  an 
Intention,  if  existing,  should  not  be  left  in 
doubt  In  view  of  the  rule  of  construction 
expressly  Imposed  by  the  statute,  the  lan- 
guage should  necessarily  carry  an  intention 
to  act  upon  pending  suits,  or  pending  suits 
should  in  terms  be  made  subject  to  it" 

In  State  v.  N.  Y,  N.  H.  ft  H.  R.  Co.,  71 
Conn.  43,  48,  40  Atl.  925,  927,  mandamus 
was  brought  to  require  defendant  to  build  a 
bridge  across  its  tracks;  while  the  action 
was  pending,  an  act  was  passed  providing 
that  no  such  structure  should  be  built  with- 
out the  approval  of  the  railroad  commission- 
ers determining  the  plan  and  manner  of  its 
building,  and  the  necessity  for  It  We  held: 
"The  language  of  the  act  does  not  expressly 
make  it  applicable  to  cases  pending  in  court 
much  less  to  cases  already  adjudicated ;  and, 
in  the  absence  of  express  words  or  necessa- 
ry implication,  it  cannot  be  so  construed." 

In  Peltier  v.  Bradley,  etc.,  Co.,  67  Conn. 


42,  48,  34  AtL  712,  718  (32  L.  R-  A-  651),  tit 
plaintiff  filed  exceptions  to  the  finding,  &b£ 
the  evidence  was  made  a  part  of  the  record 
under  the  act  of  1893.  We  held  (Baldwic, 
J.):  "This  act  was  repealed  in  1895,  but  fc? 
G.  S.  |  1,  such  repeal  did  not  affect  actios 
then  pending,  of  which  the  present  suit  wti 
one." 

In  Lew  v.  Bray,.  81  Conn.  213,  217,  70 
Atl.  628,  630,  we  held  that  the  Legislates 
had  the  power  to  enact  laws  relating  to  pro- 
cedure and  affecting  pending  cases  by  chang- 
ing the  costs  to  be  recovered,  and  that  it 
could  do  so  "when  the  legislative  Intent  ij 
dear." 

In  Atwood  v.  Buckingham,  78  Conn.  £2, 
62  AtL  616,  we  held  the  legislative  Intent  to 
be  clear  to  apply  an  act  to  the  pending  case 
Ferguson  v.  Borough  of  Stamford,  80  Conn. 
433,  443,.  22  Atl.  782. 

In  our  construction  of  G.  S.  f  X,  we  have 
never  varied  in  our  application  of  this  rate 
of  construction  except  in  the  case  of  Hub- 
bard v.  N.  ?.,  N.  H.  ft  H.  R.  Co.,  70  Com 
563,  564,  40  Atl.  533.  This  case  follows  the 
rule  adopted  In  Hlne  v.  Belden,  27  Conn.  3S4 
and  fails  to  follow  the  construction  given  tc 
section  1  In  Rowen  v.  N.  H.  ft  H.  R.  Co.,  and 
is  at  variance  with  the  construction  invari- 
ably thereafter  adopted.  It  makes  no  differ- 
ence whether  the  act  relates  to  procedure  or 
not  Section  1  applies  to  all  acts  of  ever; 
kind,  and  we  do  not  have  one  rnle  for  de- 
termining the  legislative  Intent  in  an  act  re- 
lating to  procedure  and  another  rule  for  all 
other  kinds  of  acts.  There  Is  nothing  in  tie 
language  of  the  act  and  nothing  to  be  to- 
plied,  that  points  to  the  past 

The  circumstance  that  the  Legislature  es- 
teemed the  act  a  beneficial  one,  and  the 
change  In  the  remedy,  provided  deslraKe. 
does  not  tend  to  indicate  that  it  intended 
the  act  to  have  a  retrospective  effect  Nor 
is  its  provision  that  it  shall  take  effect  from 
its  passage  at  all  persuasive  of  the  legisla- 
tive Intent  that  it  should  apply  to  pending 
cases.  Such  a  provision  is  not  uncommon  b 
legislative  enactments,  and  It  has  never  beea 
regarded  as  furnishing  indication  of  an  In- 
tent that  the  act  should  apply  to  pending 
cases.  State  v.  N.  T.,  N.  H.  &  H.  R.  Co.,  su- 
pra, Is  an  example  of  the  construction  of  as 
act  taking  effect  from  its  passage.  If  this 
act  were  held  to  apply  to  all  pending  cases, 
we  should  have  this  anomalous  situation: 
A  case  tried  In  the  city  court  of  Hartford  is 
on  appeal  tried  in  the  superior  court  and. 
while  pending  on  appeal  to  the  Supremo 
Court  is  by  the  passage  of  the  act  ended 
since  the  appeal  from  the  city  court  vacated 
its  judgment.  So,  too,  a  case  pending  on  ap- 
peal to  the  superior  court  on  the  passage  of 
the  act  Is  ended.  The  rights  of  litigants  are 
thus  destroyed  by  the  legislative  act  Xe 
other  result  Is  possible  unless  It  be  held  that 
the  cause  pending  in  the  city  court  cannot 
be  appealed  to  the  superior  court  because  af- 
fected by  the  act,  while  the  cause  pending 
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In  the  superior  court  already  appealed  Is 
not  affected  by  the  act 

No  legal  or  logical  reason  can  be  suggested 
why  we  should  hold  that  it  was  the  legisla- 
tive intent  that  the  act  should  apply  to  cases 
pending  In  one  court  and  not  the  other.  To 
hold  that  the  language  of  section  1,  G.  S., 
"The  passage  or  repeal  of  an  act  shall  not 
affect  any  action  then  pending,"  applies  to 
matters  of  substantive  law  affecting  pending 
cases,  and  not  to  matters  of  adjective  law,  is 
to  import  into  the  statute  something  the 
Legislature  did  not  place  there,  and  to  ignore 
a  provision,  the  terms  and  history  of  which, 
from  its  first  appearance  in  our  statute  law, 
show  the  Legislature  intended  should  apply  to 
all  matters  relating  to  pending  cases,  whether 
of  substantive  law  or  matters  of  procedure. 

The  majority  opinion  is  clearly  contrary 
to  our  repeated  decisions,'  and  It  assigns  no 
adequate  reason  for  overruling  the  settled 
law  and  refusing  to  give  effect  to  the-  plain 
terms  of  the  statute. 

In  my  Judgment,  the  trial  court  did  not 
err  in  its  denial  of  the  motion  to  erase. 


MAGUIRE  v.  KIESEL. 

(Supreme   Court   of  Errors  of  Connecticut 

Jan.  15,  1913.) 

1.  Trial  (§  396*)— Findings— Conformity  to 
Pleadings. 

Under  Court  Rules,  §  149,  providing  that 
Immaterial  variances  shall  be  disregarded,  the 
fact  that  a  finding  for  plaintiff,  in  an  action  for 
breach  of  a  contract  to  share  any  profits  to 
be  derived  from  the  purchase,  Improvement 
renting,  and  sale  of  certain  real  property,  re- 
cited the  manner  in  which  the  anticipated  prof- 
it was  to  be  derived,  while  the  complaint  was 
silent  on  the  subject,  was  immaterial. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  935-938;   Dec.  Dig.  §  396.*] 

2.  Pleading  ({  388*)  —  "Materia!.  Vari- 
ance." 

A  variance,  to  be  available,  must  be  a 
disagreement  between  the  allegation  and  proof 
as  to  a  matter  essential  to  the  charge  or  claim. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  H  1305-1308;   Dec.  Dig.  %  388.* 

For  other  definitions,  see  Words  and  Phrases, 
vol..  5,  p.  4408.] 

8.  Frauds,  Statute  of  (5  56*)— Transfer  of 
an  Interest  in  Land— Profits  to  be  De- 
rived from  Land. 

A  contract  for  the  sharing  of  profits  to 
be  derived  from  a  joint  purchase  of  certain 
land,  the  construction  of  certain  tenements 
thereon,  the  renting  thereof,  and  the  ultimate 
sale  of  the  property,  if  possible,  was  not  within 
the  statute  of  frauds. 

[Ed.  Note.— For  other  cases,  see  Frauds, 
Statute  of.  Cent.  Dig.  §§  83-89,  136-138;  Dec. 
Dig.  i  56.*] 

4.  Appeal  and  Error  (§219*)— Assignments 
of  Error  —  Questions  Not  Raised  at 
Trial. 

Assignments  of  error  not  presented  to  the 
trial  court  by  request  for  finding,  either  direct- 
ly or  by  reasonable  implication,  as  required  by 
Gen.  St.  1902,  %  793,  will  not  be  reviewed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f|  1315-1324;  Dec.  Dig.  8 
219.*] 


5.  Action  (§  53*)— Causes  of  Action— Sin- 
gle Cause  of  Action. 

Where  plaintiff  and  defendant  contracted 
to  share  profits  to  be  derived  from  the  pur- 
chase of  certain  real  property,  the  construction 
of  a  building  thereon,  the  renting  of  the  build- 
ing, and  an  ultimate  sale  of  the  property,  if 
possible,  and  defendant  breached  the  contract 
'iy  an  entire  refusal  to  recognize  plaintiff's 
interest  therein,  plaintiff  had  but  a  single  cause 
of  action  to  recover  entire  damages,  both  past 
and  prospective. 

I  Ed.  Note. — For  other  cases,  see  Action,  Cent. 
Dig.  §|  549-623;    Dec.  Dig.  §  53.*] 

6.  Damages  (I  40*)— Measure  of  Damages- 
Breach  of  Contract— Profits. 

Where  defendant  refused  to  recognize 
plaintiff's  rights  in  a  contract  to  jointly  share 
the  cost  and  profits  to  be  derived  from  the  pur- 
chase, improvement  and  sale  of  certain  real 
property,  plaintiff's  measure  of  damages  was 
such  a  sum  as  would  afford  reasonable  compen- 
sation for  his  loss,  as  determined  from  proof 
of  such  profits  as  had  accrued,  if  any,  and  such 
as  could  be  shown  to  be  reasonably  expected 
in  the  ordinary  course  of  events  in  the  future. 
[Ed.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  §§  72-88;   Dec.  Dig.  f  40.*] 

7.  Damages  (J  176*)— Evidence— Past  Prof- 
its. 

On  an  issue  as  to  damages  sustained  by 
plaintiff's  loss  by  being  deprived  of  the  right  to 
participate  in  a  contract  for  the  improvement 
and  sale  of  real  property,  evidence  of  past 
profits  was  admissible  as  bearing  on  the  profits 
reasonably  to  be  expected  in  the  future. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent.  Dig.  §§  461,  468,  471,  493;    Dec.  Dig.  i 

Appeal  from  Superior  Court,  Fairfield 
County;  Lucien  F.  Burpee,  Judge. 

Action  by  Charles  F.  Maguire  against  E. 
Kiesel  to  recover  damages  for  breach  of  an 
oral  contract  respecting  real  estate.  From  » 
Judgment  for  plaintiff  assessing  his  damage/ 
at  $1,100,  defendant  appeals.    Affirmed. 

The  following  facts  are  established  by  the 
finding  of  facts  and  the  finding  of  the  Issues 
in  favor  of  the  plaintiff: 

About  January  1,  1911,  the  plaintiff  and 
defendant  entered  into  an  oral  agreement  to 
share  equally  in  the  profits  that  should  be 
made  from  the  purchase  of  a  lot  of  land,  the 
building  and  rental  of  a  house  thereon,  and 
the'  sale  thereof,  if  an  opportunity  to  sell 
should  be  had.  No  time  limit  was  placed 
upon  the  continuation  of  the  agreement  but 
it  might  have  been  fully  performed  within 
one  year.  It  was  a  part  of  the  agreement 
that  the  defendant  should  have  the  title  of 
the  land  conveyed  to  himself  and  the  plain- 
tiff jointly.  Each  party  undertook  to  do  cer- 
tain things  to  carry  out  the  agreement  and 
necessary  to  complete  the  transaction.  The 
plaintiff  agreed  to  pay  one-half  of  the  price 
of  the  lot,  to  wit  $1,200,  render  or  cause  to 
be  rendered  certain  services  in  connection 
with  the  enterprise,  and  contribute  $900  to- 
ward the  cost  of  erection  of  the  building 
which  was  to  cost  $7,800.  The  defendant 
was  to  contribute  $600  in  money  toward  the 
purchase  of  the  lot  bis  services  as  builder 


•For  other  cues  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  ft  Am.  Dig.  Key-No.  Serle*  ft  Rep'r  Indexe* 
85  A.— 44 
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or  contractor,  and  also  $900  toward  the  cost 
of  the  building,  and,  In  addition,  pay  any 
excess  In  the  cost  of  the  building  over 
$7,800.  The  plaintiff  performed  or  caused  to 
be  performed  at  his  expense  the  services 
which  he  undertook  to  render,  and  either 
did  or  offered  to  do,  and  was  at  all  times 
able  and  willing  to  do  all  the  other  things 
required  of  him  to  be  performed  under  the 
terms  of  the  contract.  The  defendant  pur- 
chased the  lot,  taking  title  in  his  own  name,' 
and  paying  the  entire  purchase  price,  al- 
though plaintiff  stood  ready  and  willing  to 
contribute  his  share  thereof.  The  same  day 
he  conveyed  the  property  to  his  wife,  in 
whose  name  it  has  stood  ever  since.  There- 
after the  defendant  stated  to  the  plaintiff 
that  he  had  procured  the  money  for  the  pur- 
chase of  the  lot  from  his  wife,  and  that, 
when  the  building  had  proceeded,  he  would 
turn  over  the  plaintiff's  share  to  him  upon 
the  plaintiff  paying  his  share  of  the  mon- 
ey. This  explanation  satisfied  the  plaintiff. 
Thereafter,  in  pursuance  of  the  partnership 
agreement  between  them,  the  plaintiff  and 
defendant  agreed  to  erect  a  six-family  house 
upon  said  lot  The  defendant  subsequently 
refused  to  allow  the  plaintiff  to  contribute 
the  $900  agreed  upon,  although  he  offered  to 
do  so,  and  repudiated  the  agreement,  and 
then  and  ever  since  has  refused  to  abide  by 
it.  A  building  was  erected  upon  the  land  by 
defendant,  pursuant  to  and  in  substantial  ac- 
cordance with  the  plans  and  specifications 
agreed  to  by  the  plaintiff,  which  was  com- 
pleted and  ready  for  occupancy  August  1, 
1911.  The  rental  profit  of  the  building  was 
estimated  by  the  parties  to  be  and  in  fact 
was  at  the  rate  of  $800  per  year.  The  value 
of  the  property  at  the  time  of  the  comple- 
tion of  the  property  was  and  remained 
$1,600  more  than  its  cost  The  allegation  of 
the  complaint  was  that  "the  plaintiff  enter- 
ed into  an  agreement  by  parol  whereby  they 
were  to  purchase  real  estate  Jointly  and  con- 
struct a  building  thereon  and  to  share  in  the 
profits  arising  therefrom." 

Spotswood  D.  Bowers,  of  Bridgeport,  and 
James  E.  Brinckerhoff,  of  Stamford,  for  ap- 
pellant Warren  P.  Cressy,  of  Stamford,  for 
appellee. 

PRENTICE,  J.  (after  stating  the  facts  as 
above).  The  plaintiff  sues  to  recover  for 
damages  alleged  to  have  been  suffered  by 
him  from  the  breach  of  an  agreement  be- 
tween himself  and  the  defendant  for  the 
conduct  of  a  Joint  enterprise,  and  for  serv- 
ices claimed  to  have  been  rendered  and  ex- 
penses incurred  by  him  in  compliance  with 
the  terms  of  the  agreement  and  in  aid  of 
the  Joint  undertaking,  the  benefit  of  which 
has  been  appropriated  by  the  defendant  as 
a  consequence  of  his  wrongful  conduct  in  the 
breach  of  the  agreement.  The  agreement 
which  is  thus  made  the  basis  of  recovery 


was  an  oral  one,  and  Is  found  to  have  been 
one  "to  share  equally  in  the  profits  that 
should  be  made  from  the  purchase  of  a  lot 
of  land,  the  building  of  a  house  thereon  and 
the  sale  thereof,  if  an  opportunity  to  seK 
should  be  had."  Four  of  the  reasons  of  ap- 
peal charge  the  trial  court  with  error  In  the 
rendition  of  its  Judgment  upon  the  ground 
that  the  agreement  was  not  actionable  by 
reason  of  two  provisions  of  the  statute  of 
frauds.  In  the  brief  and  argument  the  only 
provision  of  the  statute  relied  upon  Is  that 
which  makes  nonactionable  any  agreement 
not  in  writing  "for  the  sale  of  real  estate 
or  any  interest  in  or  concerning  If  Gen- 
eral Statutes,  |  1089. 

[1]  Aa  preliminary  or  incidental  to   this 
claim,  the  defendant  urges  that  the   judg- 
ment was  erroneous  because  it  was  not  sup- 
ported by  the  pleadings.    He  says  that  one 
agreement  was  alleged  as  the  basis  of  re- 
covery, and  recovery  had  upon  another.     We 
find  no  fair  foundation  for  this  contention  in 
the  reasons   of   appeal.     But   that   matter 
aside,  it  is  not  well  made.    The  question  it 
presents  is  essentially  one  of  variance  be- 
tween the  allegation  and  the  proof  as  evi- 
denced by  the  fact  established.     The  claim 
as   made   Invokes   the  ancient   common-lair 
rule  of  strict  construction  and  application, 
and  ignores  the  more  liberal  one  of  oar  prac- 
tice which  is  expressed  In  the  provision  of 
section  149  of  our  Rules  that   immaterial 
variances  shall  be  disregarded.     This  rule 
we  have  consistently  enforced  in  a  long  line 
of  cases  not  only  in  its  letter,  but  also  in  its 
spirit  to  the  end  that  claims  of  variance  be 
discouraged.     Osborn  v.  Norwalk,  77  Conn. 
663,  666,  60  Atl.  645.     The  language  of  the 
complaint  in  which  the  description   of  the 
agreement  was  couched   is  not   It  Is   true. 
Identical  with  that  used  by  the  court  in  its 
finding.    There  Is,  however,  no  variation  in 
respect  to  the  essential  fact  that  It  was  one 
to  share  In  the  profits  of  a  Joint  deal  In  a 
piece  of  real  estate  to  be  bought  and  im- 
proved  by   them   for  speculative   purposes. 
The  difference  is  found  in  that  the  finding 
recites  the  manner  in  which  the  anticipated 
profit  was  to  be  derived,  while  the  complaint 
is  silent  upon  that  subject    The  difference 
is  one  which  results  from  a  greater  particu- 
larity in  the  finding,  and  not  one  which  re- 
lates to  the  essential  thing  charged  or  one 
through  which  the  defendant  could  be  prej- 
udiced. 

[2]  The  characteristics  of  a  variance  which 
under  our  practice  will  be  fatal  are  not 
here  present  Davis  v.  Guilford,  56  Conn. 
351,  354,  11  AtL  350;  Osborn  v.  Norwalk.  77 
Conn.  663,  666,  60  Atl.  646.  "A  variance  to 
be  available  must  be  a  disagreement  be- 
tween the  allegation  and  the  proof  in  some 
matter  essential  to  the  charge  or  claim." 
Plumb  v.  Griffin,  74  Conn.  132,  136,  60  Aa 
1,  2.  See,  also,  White  Sewing  Machine  Co. 
v.  Feeley,  72  Conn.  181,  186,  44  AtL  36.    This 
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vas  the  ride  even  under  our  former  practice. 
Jonse  t.  Metcalf,  27  Conn.  631,  638;  State 
'.  Wadsworth,  30  Conn.  66,  68. 

[3]  The  agreement  was  not  within  the 
•peratlon  of  the  statute.  The  statute  "con- 
eniplates  only  a  transfer  of  lands  or  some 
uterest  therein."  Bostwlck  v.  Leach,  3  Day, 
7C,  484;  Hall  v.  Solomon,  61  Conn.  476, 
183,  23  Atl.  876,  29  Am.  St  Rep.  218.  The 
mbject-matter  of  the  agreement  was  not 
and  or  any  Interest  therein.  It  was  a  fund 
>f  money  representing  profits  from  a  Joint 
■nterprlse  In  the  nature  of  a  partnership. 
funnel  v.  Talntor,  4  Conn.  668,  673.  This 
■nterprlse,  to  be  sure,  was  one  which  con- 
emplated  and  involved  a  real  estate  trans- 
ition, and  the  fund  to  be  divided  was  to  be 
lerlved  from  that  source.  But  that  touch- 
rig  which  the  agreement  was  made,  and  In 
vhich  by  reason  of  the  agreement  the  plain- 
iff  claims  an  interest,  was  the  fund.  Bun- 
lel  v.  Talntor,  supra,  presented  a  situation 
itrikingly  similar  in  its  details  to  the  pres- 
snt,  and  having  the  same  essential  features, 
ind  we  there  held  that  the  contract  was  not 
vitnln  the  statute.  4  Conn.  668,  673.  The 
>verwhelming  weight  of  authority  in  other 
jurisdictions  is  to  the  same  effect,  that  an 
tgreement  for  a  Joint  enterprise  in  the  nature 
>f  a  copartnership  which  has  for  its  purpose 
he  purchase,  Improvement,  and  Bale  of  real 
estate  for  the  profit  arising  therefrom  to  be 
divided  among  the  Joint  undertakers  as 
imong  partners,  and  which  does  not  under- 
ake  to  operate  upon  the  ownership  of  or 
itle  to  the  realty,  or  anything  annexed  there- 
o  as  a  part  or  parcel  of  It  and  transferable 
ilone  by  deed,  is  not  within  the  statute. 
Dale  v.  Hamilton,  6  Hare,  382;  Chester  v. 
Dickerson,  64  N.  Y.  1,  8,  13  Am.  Rep.  550; 
Sates  v.  Babcock,  95  Cal.  479,  484,  30  Pac. 
S05,  16  L.  R  A.  745,  29  Am.  St  Rep.  133; 
Saton  v.  Graham,  104  111.  App.  296;  Bruce 
r.  Hastings,  41  Vt  380,  98  Am.  Dec.  592; 
Richards  v.  GrinneU,  63  Iowa,  44,  64,  18  N. 
tV.  668,  50  Am.  Rep.  727 ;  Fountain  v.  Men- 
ird,  53  Minn.  443,  445,  65  N.  W.  601,  39 
Km.  St  Rep.  617;  Jones  v.  Davies,  60  Kan. 
S09,  314,  66  Pac  484,  72  Am.  St  Rep.  364; 
Dudley  v.  Littlefleld,  21  Me.  418,  422 ;  How- 
ill  v.  Kelly,  149  Pa.  473,  475,  24  Atl.  224. 

All  of  the  remaining  reasons  of  appeal 
leal  with  the  award  of  damages.  They  are, 
a  substance,  that  the  court  erred  <1)  in  rui- 
ng that  the  agreement  was  one  for  profits 
capable  of  being  ascertained  or  computed 
vith  certainty  before  a  sale  of  the  property 
was  had  or  rental  profits- had  been  made; 
2)  in  speculating  as  to  the  amount  of  dam- 
iges;  (3)  in  ruling  that  there  was  evidence 
>f  damage  Justifying  an  award  of  more  than 
lominal  damages;  (4)  in  adopting  a  wrong 
*ule  of  damages ;  (5)  in  allowing  for  the  val- 
le  of  the  services  alleged  to  have  been  con- 
ributed  to  the  Joint  enterprise  by  the  plaln- 
iff;  (6)  in  ruling  that  recovery  could  be  had 
'or  damage  accruing  after  the  commence- 
nent  of  the  action;  and  (7)  in  awarding  the 
sum  of  $1400. 


[4]  All  of  these  assignments  of  error  ex- 
cept the  first  named  might  be  disregarded 
since  the  appellant's  request  for  a  finding 
did  not  Include  them,  either  directly  pr  by 
reasonable  implication,  among  the  questions 
of  law  desired  to  be  reviewed.  General 
Statutes,  I  793;  Banks  v.  Warner,  86  Conn. 
613,  84  AU.  325.  The  court  was  neither  di- 
rectly asked  nor  indirectly  called  upon  to 
state  the  rule  which  it  adopted  for  the  as- 
sessment of  damages,  the  factors  which  it 
recognized  in  their  assessment  or  any  rul- 
ings it  made  touching  that  subject  We  are 
thus  left  with  the  meager  information  which 
results  by  inference  from  certain  facts  which 
chance  to  appear  in  the  finding,  and  which 
we  could  not  fairly  regard  as  complete. 

[C]  A  perusal  of  the  assignments,  however, 
makes  it  apparent  that  they  rest  upon  a  mis- 
taken notion  of  the  character  and  scope  of 
the  action.  It  Is  not  one  to  secure  the  plain- 
tiff's claimed  share  of  accrued  profits  under 
a  subsisting  contract,  or  profits  at  all  as 
such.  The  allegations  of  the  complaint  are 
unexplainable  upon  that  basis.  It  is  one  to 
recover,  once  for  all,  for  the  damage  suf- 
fered by  the  plaintiff  through  a  wrongful 
termination  of  a  valuable  contract  which  is 
treated  as  at  an  end.  The  complaint  al- 
leges a  repudiation  of  the  alleged  agreement 
by  the  defendant  treats  it  as  no  longer  ex- 
istent and  seeks  redress  upon  that  basis. 
"Whether  a  contract  be  single  and  entire  or 
apportlonable,  If  there  is  a  total  abandon- 
ment or  breach  by  one  party,  the  other  has 
a  single  cause  of  action  upon  the  entire  con- 
tract If  he  think  proper  to  act  on  the  breach 
as  a  total  one.  Sutherland  on  Damages,  f 
108;  Parker  v.  Russell,  133  Mass.  74,  75; 
Remelee  v.  Hall,  31  Vt  582,  685  [76  Am. 
Dec.  140];  Lamoreaux  v.  Rolfe,  36  N.  H.  33, 
36;  Kalkhoff  v.  Nelson,  60  Minn.  284,  288 
[62  N.  W.  332];  Keck  v.  Bieber,  148  Pa. 
645,  648  [24  Atl.  170,  33  Am.  St  Rep.  846]. 
This  is  true  in  the  case  of  a  continuing  con- 
tract the  conduct  of  the  party  in  default 
being  such  as  to  evince -an  Intent  on  his  part 
to  abandon  the  contract  and  not  to  be  bound 
by  its  terms.  Fish  v.  Folley,  6  Hill  [N.  Y.] 
64,  55.  Where  such  Is  the  situation,  the  en- 
tire damage,  both  past  and  prospective,  may 
be  recovered  in  a  single  action,  and  the  Judg- 
ment is  a  bar  to  any  subsequent  action." 
Hale  on  Damages,  117;  Parker  v.  Russell, 
133  Mass.  74,  76;  Kalkhoff  v.  Nelson,  60 
Minn.  284,  288,  62  N.  W.  332;  Dillon  v.  An- 
derson, 43  N.  Y.  231,  237.  • 

[(]  The  measure  of  damages  in  the  present 
case  is  therefore  reasonable  compensation  for 
the  loss  which  the  plaintiff  suffered  In  being 
wrongfully  deprived  of  the  benefit  of  the 
agreement  That  which  it  provided  for  was 
a  sharing  of  anticipated  profits.  Such  profits 
were,  therefore,  within  the  contemplation  of 
the  parties.  Conn  v.  Norton,  57  Conn.  480, 
490,  18  Atl.  695,  5LE.A.  572;  Comstock 
v.  Connecticut  Ry.  &  Ltg.  Co.,  77  Conn.  65, 
67,  58  Atl.  465.  The  measure  of  the  loss 
must  be  found  in  the  profits  which  under 
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the  agreement  the  plaintiff  would  have  been 
entitled  to  receive.  Bagley  v.  Smith,  10  N. 
Y.  489,  496,  61  Am.  Dec.  756;  Dennis  v.  Max- 
field,  10  Allen  (Mass.)  128,  142;.  Sedgwick 
on  Damages,  §  625.  If  the  compensation  is 
to  be  adequate,  as  the  law  endeavors,  as'best 
it  can,  to  make  it,  prospective  as  well  as 
past  profits  must  be  taken  into  account  in  so 
far  as  the  former  are  established  with  the 
requisite  degree  of  certainty  in  respect  to 
both  connection  and  amount.  Griffin  v.  Col- 
ver,  16  N.  Y.  489,  491,  69  Am.  Dec.  718;  Brig- 
ham  v.  Carlisle,  78  Ala.  243,  249,  56  Am. 
Rep.  28;  Schumaker  v.  Heinemann,  99  Wis. 
251,  256,  74  N.  W.  785;  Sutherland  on  Dam- 
ages, 5  63. 

The  question  which  arises  In  such  cases 
relates  not  so  much  to  the  legal  right  of 
recovery  as  to  the  sufficiency  of  proof.  There 
will  be  questions  as  to  the  proximate  or  re- 
mote character  of  the  connection  between  the 
claimed  profits  and  the  alleged  breach,  and 
as  to  the  certainty  of  the  proof  as  to  the 
amount.  Cohn  V;  Norton,  57  Conn.  480,  493, 
18  Atl.  595,  5  L.  R.  A.  572.  The  requirement 
of  the  law,  however,  is  not  that  prospective 
profits,  in  order  to  furnish  a  foundation  for 
recovery,  must  be  established  with  absolute 
certainty.  It  is  sufficient  that  it  be  shown 
that  they  are,  in  the  ordinary  course  of 
events,  reasonably  to  be  expected.  Strohm 
v.  New  York,  L.  E.  &  W.  R.  Co.,  96  N.  Y.  305, 
306 ;  Wakeman  v.  Wheeler  &  W.  Co.,  101  N. 
Y.  205,  209,  4  N.  E.  264,  54  Am.  Rep.  676; 
Johnson  v.  Connecticut  Co.,  85  Conn.  438,  441, 
83  Atl.  530;  Hale  on  Damages,  101 ;  Suther- 
land on  Damages,  §  63.  It  follows  that  the 
court  in  the  situation  before  it  was  entitled 
to  discover  what  the  period  prior  to  the 
trial  had  revealed  in  the  way  of  gain  for 
the  double  purpose  of  determining  what  prof- 
its, if  any,  had  accrued,  to  enter  directly  into 
its  award,  If  the  conditions  seemed  to  Justify 
it,  and  to  draw  therefrom,  in  connection  with 
the  other  pertinent  facts,  such  reasonable 
Inferences  as  it  might  as  to  additional  future 
profits. 

[7]  Evidence  of  past  profits  Is  admissible 
upon  an  inquiry  as  to  prospective,  but  noj:, 
of  course,  conclusive.  Bagley  v.  Smith,  10 
N..  Y.  489,  498,  61  Am.  Dec.  756.  The  rule 
to  be  applied  being  as  stated,  the  defendant's 
objections  to  the  court's  award,  when  looked 
at  in  the  light  of  what  the  record  does  dis- 
close, fade  rapidly  away.  The  facts  which 
are  found  show  that  there  was  evidence  be- 
fore the  court,  not  only  Justifying  a  Judg- 
ment for  substantial  damages,  but  rendering 
it  impossible  for  us  to  say  that  the  amount 
for  which  It  was  rendered  was  unwarranted, 
or  reached  by  including  speculative  items. 

The  defendant  is,  of  course,  quite  right  in 
his  contention  that  in  award  of  full  damages 
for  the  breach  of  the  agreement  as  such  and 
additional  damages  for  the  plaintiff's  claim- 
ed services  to  and  expenditure  for  the  Joint 


enterprise  would  be  in  the  nature  of  a  don":-:- 
allowance  for  the  latter '  items,  since  the; 
formed  a  part  of  the  plaintiff's  contriboti •* 
to  the  undertaking.  But  we  cannot  assaor 
that  such  an  award  was  made. 

There  is  no  error.    The  other  judges  oc- 
curred. 


FOWLIE'S  ADM'X  v.  McDONALD,  CtTT.r: 
&  CO. 

(Supreme    Court   of   Vermont.      Washingr.  s. 
Jan.  9,  1913.) 

1.  Master  akd  Servant  (§  265*) — Actio-, 
fob  Injuries— Burden  of  Proof— A&sua?- 
tion  of  Risk. 

In  an  action  for  the  wrongful  death  of  hi? 
intestate,  plaintiff  has  the  burden  of  proTj^ 
that  deceased  did  not  assume  the  risk  of  ti* 
accident. 

[Ed.  Note. — For  other  cases,  see  Master  at: 
Servant,  Cent  Dig.  §§  877-908,  955;  Dec.  Vit- 
i  265.*] 

2.  Master  and  Servant  (§  288*)  —  Actios 
for  Injuries  —  Question  for  Jubt  — As- 
sumption of  Risk. 

In  an  action  for  a  servant's  wronjrfo- 
death,  where  plaintiff  has  the  burden  of  prun- 
ing that  deceased  did  not  assume  the  risk  •■{ 
the  accident,  facts  tending  to  show  that  he  va< 
ignorant  of  the  risk,  and  evidence  as  to  the 
character  of  the  risk;  deceased's  short  expviv 
ence,  and  his  opportunity  to  take  note  of  con- 
ditions, are  sufficient  to  take  the  question  of 
his  assumption  of  risk  to  the  jury. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  |g  1088-1088;  Dec  Di£.  f 
288.*] 

Exceptions  from  Washington  County  Court; 
Frank  L.  Fish,  Judge. 

Action  by  James  Fowlie's  administratrix 
against  McDonald,  Cutler  St  Co.'  Judgment 
for  plaintiff,  and  defendant  excepts.  Af- 
firmed. 

Argued  before  ROWELL,  C.  J.,  and  MrX- 
SON,  WATSON,  HASELTON,  and  POW- 
ERS, JJ. 

John  W.  Gordon  and  S.  Hollister  Jackson, 
both  of  Barre,  for  plaintiff.  H.  B,  Bygrave, 
of  Boston,  Mass.,  and  R.  A.  Hoar,  of  Barre, 
for  defendant 


HASELTON,  J.  The  action  is  case  for 
negligence.  Trial  by  Jury  was  had,  and  the 
plaintiff  obtained  a  verdict  on  which  Judg- 
ment was-  rendered.  The  defendants  ex- 
cepted. 

The  plaintiff's  intestate  was  killed  in  the 
defendants'  employment,  and  while  assisting 
In  the  operation  of  a  dump  car.  While  be 
and  the  man  he  -was  assisting  were  pushing 
a  car  Into  which  a  stone  had  been  previously 
loaded,  the  car  tipped  up  towards  them  1c 
consequence,  as  some  of  the  evidence  tended 
to  show,  of  defects  in  the  car,  the  stone  came 
off,  and  the  intestate  was  killed.  The  case 
has  been  twice  before  this  court  (82  Vt  230. 
72  Atl.  989;  85  Vt.  439,  82  Atl.  677),  and 
enough  has  already  been  said  to  make  a  gen- 
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eral  statement  of  the  case  unnecessary  at 
this  time. 

The  sole  claim  which  the  defendants  now 
make  Is  that  there  is  no  evidence  in  the 
case  tending  to  show  nonassumptlon  by  the 
Intestate  of  the  extraordinary  risk,  and  that, 
therefore,  a  verdict  should  have  been  di- 
rected for  the  defendants.  The'  question  is 
raised  by  an  exception  to  the  action  of  the 
trial  court  in  overruling  a  motion  for  a  di- 
rected verdict.  This  same  question  was  in 
the  case  when  it  was-  first  here,  and  the  con- 
tention of  the  defendants  was  not  sustained. 

The  transcript  of  the  evidence  has  been 
made  a  part  of  the  exceptions  in  this  case, 
and  we  do  not  undertake  to  say  that  the  evi- 
dence Is  so  far  the  same  as  that  received  on 
the  first  trial  as  to  make  the  doctrine  of  the 
law  of  the  case  applicable  here.  But  the 
evidence  bearing  upon  this  question  is  so 
similar  that  the  decision  of  the  point  made 
when  the  case  was  first  here  Is  of  great  au- 
thority. 

[1,2]  The  court  then  recognized  the  rule 
as  to  the  burden  of  proof  for  which  the  de- 
fendants contend  and  which  is*  familiar  law 
In  this  state,  but,  applying  a  general  rule  to 
the  specific  case,  said  of  the  nonassumptlon 
of  risk:  "It  may  be  established  by  the  proof 
of  such  facts  and  circumstances  as  warrant 
the  jury  in  drawing  therefrom  an  inference 
that  Fowlie  was  Ignorant  of  the  defects  or 
its  dangers.  •  *  •  The  character  of  the 
alleged  defects,  their  location  and  extent, 
Fowlle's  short  experience  with  the  car,  his 
opportunity  to  take  note  of  its  condition  In 
the  course  of  his  employment,  and  the  other 
circumstances  disclosed  by  the  record,  made 
a  proper  case  for  the  Jury  on  that  point,  for 
it  cannot  be  said  as  matter  of  law  that  the 
defects  were  so  plainly  visible  and  the  con- 
sequent dangers  of  such  a  character  that 
Fowlie  was  chargeable  with  knowledge  and 
comprehension  thereof  either  actual  or  pre- 
sumed." The  language  of  the  last  clause  of 
the  quotation  does  not  quite  conform  to  the 
rule  in  this  state  as  to  the  burden  of  proof. 
But  that  this  is  so  was  obviously  uninten- 
tional, and  the  meaning  is  clear,  for  the 
court  had  Just  stated  the  rule  as  to  the  bur- 
den of  proof,  and  had  said  that  the  circum- 
stantial evidence  made  a  case  for  the  Jury 
under  the  rule.  See  Barney  v.  Quaker  Oats 
Co.,  85  Vt  372,  82  Atl.  113.  The  quotation 
above  made  states  the  doctrine  of  the  volun- 
tary assumption  of  an  extraordinary  risk 
due  to  defective  machinery,  or  appliances,  as 
it  Is  recognized  in  this  state.  Fowlle's  Adm'x 
v.  McDonald,  Cutler  &  Co.,  82  Vt  230,  72  Atl 
989;  Duggan  v.  Heaphy,  85  Vt.  515,  83  AtL 
726;  Dalley  v.  Swift  &  Co.,  86  Vt  189,  84 
Atl.  603;  Vaillancourt  v.  Grand  Trunk  By. 
Co.,  82  Vt  416,  436,  437,  74  Atl.  99;  Williams 
v.  Norton  Bros.,  81  Vt.  1,  8,  69  Atl.  146;  Sev- 
erance v.  New  England  Talc  Co.,  72  Vt.  181, 
47  Atl.  833. 


Our  examination  of  the  transcript  in  this 
case  has  been  thorough,  and  has  been  great- 
ly aided  by  numerous  references  made  by 
counsel,  and,  in  view  of  the  careful  attention 
given  to  the  details  of  the  testimony  on  the 
former  hearings,  we  deem  it  sufficient  here 
to  say  that  the  tendency  of  some  of  the  plain- 
tiffs evidence  was  sucn  as  to  take  the  case 
to  the  Jury  under  the  rule  above  quoted  and 
approved. 

Judgment  affirmed. 


SABBB  et  al.  v.  RUTLAND  R.  CO.  et  al. 

(Supreme  Court  of  Vermont.     Grand  Isle. 

Jan.  21,  1913.) 

1.  Constitutional  Law  (§  46*)— Determina- 
tion of  Validity. 

The  constitutionality  of  an  act  will  not  or- 
dinarily be  considered,  unless  such  consideration 
is  necessary  to  the  disposition  of  the  cause. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  55  43-45 ;   Dec.  Dig.  |  46.*] 

2.  Railroads  (I  86*)— Approaches  to  Sta- 
tions—Duties. 

It  is  the  duty  of  a  railroad  company  to 
make  the  surroundings  and  approaches  to  its 
stations  reasonably  safe. 

[Ed.   Note. — For  other  cases,  see  Railroads, 
Cent.  Dig.  M  227-231,  233 ;    Dec.  Dig.  §  86.*] 

3.  Railroads  (§  243*)— Approaches  to  Sta- 
tions—Powers of  Public  Service  Commis- 
sion. 

Under  P.  S.  4611,  providing  that  the  Board 
of  Railroad  Commissioners  shall  have  jurisdic- 
tion on  due  notice  to  hear,  determine,  render 
judgment,  and  make  orders  and  decrees  in  all 
matters  provided  for  in  the  charter  of  any  rail- 
road corporation  or  in  the  statutes  of  this  state 
relating  to  railroads,  and  shall  have  like  juris- 
diction in  all  matters,  among  others,  respecting 
the  location,  sufficiency,  and  maintenance  or 
proper  depots,  or  stations,  the  board  has  au- 
thority to  require  railroad  companies  to  make 
the  surroundings  and  approaches  to  their  sta- 
tions reasonably  safe,  and  hence  had  authority, 
where  a  dangerous  crossing  outside  a  city  or 
village  was  near  a  station,  and  was  used  by  a 
large  number  of  persons  going  to  and  from  the 
station,  to  require  it  to  be  made  safe  by  the 
erection  of  gates,  notwithstanding  section  4433, 
authorizing  the  board  to  order  a  gate  or  electric 
signal  to  be  erected  or  a  flagman  to  be  stationed 
at  crossings  within  cities  or  villages,  or  to  order 
an  electric  signal  to  be  erected  at  crossings 
within  towns. 

[Ed.   Note. — For  other  cases,   see   Railroads, 
Cent  Dig.  §§  754,  757 ;    Dec.  Dig.  |  243.*] 

4.  Railroads  (J  9*)— Public  Service  Com- 
mission—Necessity  of  Hearing. 

Where  the  Public  Service  Commission,  aft- 
er a  hearing  on  an  application  for  an  order  re- 
quiring railroad  companies  to  erect  gates  at  a 
crossing,  employed  an  expert  to  investigate  the 
necessity  therefor,  and  without  giving  the  rail- 
road companies  an  opportunity  to  examine  him 
present  evidence  in  rebuttal  or  argue  the  case 
as  it  finally  stood,  based  their  conclusion  in  part 
on  the  expert's  report,  its  order  was  erroneous. 
[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  |i  12-19 ;   Dec  Dig.  §  9.*] 

5.  Railroads  <§  9*)— Public  Service  Com- 
mission—Nature. 

Under  Laws  1906,  No.  126,  creating  a 
Board  of  Railroad  Commissioners,  and  defining 
and  regulating  its  powers  and  duties,  the  board 
(now  known  as  the  Public  Service  Commission 
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under  Laws  1908,  No.  116)  is  an  administrative 
body  clothed,  in  some  respects,  with  quasi  judi- 
cial functions,  authorized  in  the  exercise  of  the 
police  power  to  make  rules  and  regulations  re- 
quired by  the  public  safety  and  convenience, 
and  to  determine  facts  upon  which  existing 
laws  shall  operate,  and  in  a  sense  having  auxil- 
iary or  subordinate  legislative  powers. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  f  §  12-10 ;   Dec.  Dig.  |  9.*] 

6.  Constitutional   Law    ($    60*) — Legisla- 
tive Powers— Delegation. 

There  are  many  powers  so  far  legislative 
that  they  may  properly  be  exercised  by  the 
Legislature,  but  which  may  nevertheless  be  del- 
egated. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  |§  89,  90,  98;   Dec  Dig.  f 

7.  Constitutional  Law   ft  62*)— Distribu- 
tion of  Governmental  Powers. 

Laws  1906,  No.  126,  creating  a  Board  of 
Railroad  Commissioners,  and  defining  and  reg- 
ulating its  powers  and  duties,  in  its  general  fea- 
tures does  not  conflict  with  the  constitutional 
provision  as  to  distribution  of  the  powers  of 
government  since  that  provision  does  not  re- 
quire an  absolute  separation  of  functions,  but 
permits  the  functions  of  an  administrative  offi- 
cer or  body  to  be  to  a  large  extent  judicial,  and 
regulative  in  character. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  g|  94-102;  Dec.  Dig.  | 
62.*] 

8.  Constitutional  Law  ft  66*) — Establish- 
ment of  Courts— Powers  of  Legislature. 

The  Legislature  may  create  courts  not  men- 
tioned in  the  Constitution,  but  may  not  confer 
upon  them  powers  which  could  not  have  been 
conferred  upon  the  courts  already  existing. 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  §f  62,  63-65 ;    Dec  Dig.  | 

9.  Railroads  (8  9*)— Constitutional  Provi- 
sions—Construction. 

In  construing  the  minor  provisions  of  Laws 
1906,  No.  126,  creating  a  Board  of  Railroad 
Commissioners,  and  defining  and  regulating  its 
powers  and  duties,  the  settled  policy  of  the 
state  in  legislating  upon  this  subject-matter  is 
to  be  regarded,  and  the  cardinal  purpose  of  the 
Legislature  which  was  to  render  efficient  that 
policy  by  the  establishment  of  an  effective  ad- 
ministrative body  for  the  supervision  and  regu- 
lation of  railroads  should  control. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  ||  12-19;  Dec  Dig.  |  9.*] 

10.  Constitutional  Law  ft  48*)— Construc- 
tion in  Favor  of  Constitutionality. 

Laws  1906.  No.  126,  creating  a  Board  of 
Railroad  Commissioners,  and  defining  and  regu- 
lating its  powers  and  duties,  should  be  so  con- 
strued as  to  make  it  constitutional  if  such  con- 
struction is  reasonably  possible;  there  being  a 
very  strong  presumption  of  a  constitutional 
purpose  on  the  part  of  the  Legislature. 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  |  46;  Dec  Dig.  |  4a*] 

11.  Constitutional  Law  (|  81*)  —  Police 
Poweb— Public  Safety  and  Convenience. 

A  state,  under  its  police  power,  has  the 
same  power  to  provide  for  the  public  safety  and 
convenience  as  to  protect  the  public  health  and 
morals. 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  8  148 ;  Dec  Dig.  g  81.*] 

12.  Constitutional  Law  (f  81*)  —  Police 
Power. 

Under  Const  c.  1,  art.  5,  providing  that 
the  people  of  the  state,  by  their  legal  represen- 


tatives, have  the  sole  inherent  and  exclusive 
right  of  governing  and  regulating  the  interna, 
police  of  the  same,  the  people  may  provide  far 
the  exercise  of  visitatorial  and  police  powers  t? 
secure  compliance  with  laws  enacted  under  tt* 
general  reserved  powers  of  government  never 
surrendered  to  the  federal  government  and  iC 
corporations  and  persons  are  subject  to  tbj 
power. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  |  148;   Dec  Dig.  |  81.*] 

18.  Constitutional  Law  0  81*)  —  Police 

Power. 

A  state  cannot  divest  itself  of  its  right  and 
duty  in  respect  to  the  full  exercise  of  the  police 
power. 

[Ed.  Note.— For  other  cases,  see  Constitution 
al  Law,  Cent  Dig.  $  148;   Dec  Die.  f  81.*] 

14.  Constitutional  Law  (|  81*)  —  Poua 
Power. 

The  exercise  of  the  police  power  by  a  state 
is  beyond  interference  by  the  federal  govern- 
ment except  by  virtue  of  some  authority  de- 
rived from  the  Constitution  of  the  United 
States. 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  |  148;   Dec  Dig.  |  8L>] 

15.  Constitutional  Law  <|  62*) — Public 
Service  Commission— Legislative!  Powers. 

The  General  Assembly  cannot  delegate 
functions  purely  and  strictly  legislative,  hot 
having,  by  general  law  and  by  charters,  made- 
legislative  provisions  applicable  to  railroad  cor- 
porations, it  may  confer  on  the  Public  Service 
Commission  the  power  upon  investigation  to 
apply  the  general  provisions  of  law  to  particu- 
lar circumstances  and  situations,  and  may  leave 
much  of  detail  to  the  discretion  of  the  commis- 
sion. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  §|  94-102;  Dec.  Dig.  J 
62.*] 

16.  Constitutional  Law  (f  74*) — Pcblk 
Service  Commission— Review  of  Acts  bt 
Court. 

Where,  a  board,  such  as  the  Board  of  Rail- 
road Commissioners,  is  given  power  to  make 
rules  and  regulations  in  furtherance  of  the  po- 
lice power,  the  statute  is  construed  as  con/er- 
ring only  power  to  make  reasonable  regulations, 
and  the  question  whether  its  rules  and  regula- 
tions are  reasonable  is  a  judicial  one,  which  the 
courts  may  determine,  although  the  statute  does 
not  provide  for  such  determination. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  |  124;    Dec  Dig.  f  74.*] 

17.  Railroads  (|  243*)— Public  Service 
Commission— Gates  at  Crossing. 

The  Legislature  had  power  to  authorize  the 
Public  Service  Commission,  as  it  has  by  P.  S. 
4611,  to  investigate  the  necessity  of  gates  at  a 
crossing  near  a  station  used  by  a  large  number 
of  persons  in  going  to  and  from  the  station, 
and,  if  it  found  it  dangerous, .  to  require  the 
erection  of  gates. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  ||  754,  757;   Dec  Dig.  {  243.*] 

18.  Statutes  (|  64*)— Publio  Service  Com- 
mission—Statutory Provisions — Partial 
Invalidity. 

If  Laws  1906,  No.  126,  creating  a  Board  of 
Railroad  Commissioners,  and  defining  and  reg- 
ulating its  powers  and  duties,  confers  upon  that 
board  powers  which  cannot  be  conferred  upon 
an  administrative  body  under  the  constitutional 
provision  that  the  departments  of  government 
shall  be  kept  separate,  such  provisions  do  not 
render  the  statute  as  a  whole  unconstitutional: 
since  it  is  to  be  presumed  from  the  statute  itself 
and  from  the  history  of  legislation  on  this  sub- 
ject-matter that  the  constitutional  part  would 
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have  been  passed  without  the  unconstitutional 
part 

[Ed.  Note. — For  other  cases,  see  Statutes, 
Cent  Dig.  |f  58-66,  195 ;   Dec.  Dig.  |  64.*] 

19.  Statutes  (§  64*)— Public  Service  Com- 
mission—Statutobt  Provisions— Partial 
Invalidity. 

If  the  provision  of  Laws  1906,  No.  126,  au- 
thorizing the  Board  of  Railroad  Commissioners 
to  compel  the  attendance  of  witnesses  and  the 
production  of  evidence  by  proceedings  for  con- 
tempt, is  invalid  as  conferring  judicial  powers 
on  an  administrative  body,  this  does  not  reader 
the  whole  act  unconstitutional  in  view  of  its 
other  provisions  that  witnesses  refusing  or  neg- 
lecting to  appear  and  testify  shall  be  subject  to 
the  penalties  applicable  to  witnesses  neglecting 
or  refusing  to  appear  and  testify  before  the 
courts,  and  providing  a  penalty  for  persons 
■willfully  obstructing  the  commissioners  in  the 
discharge  of  their  duties  by  refusing  to  furnish 
information. 

[Ed.  Note. — For  other  cases,  see  Statutes, 
Cent  Dig.  §§  68-66,  195 ;    Dec.  Dig.  |  64.*] 

20.  Constitutional  Law  <|  55*)— Failube  to 
Affeab  Befobk  Administrative  Boabd— 
Enforcement  or  Penalties. 

Under  the  provisions  of  Laws  1906,  No. 
126,  that  witnesses  refusing  or  neglecting  to 
appear  and  testify  before  the  Board  of  Railroad 
Commissioners  shall  be  subject  to  the  penalties 
applicable  to  witnesses  neglecting  or  refusing 
to  appear  and  testify  before  the  court,  imposing 
a  penalty  on  persons  willfully  obstructing  the 
commissioners  in  the  discharge  of  their  duties 
by  refusing  to  furnish  information,  and  impos- 
ing a  penalty  on  persons  failing  within  a  rea- 
sonable time  to  obey  a  final  order  or  decree  of 
the  board,  the  penalties  mentioned  are  enforcea- 
ble in  the  courts  in.  the  same  manner  as  other 
penalties  prescribed  by  statute. 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  §§  58-62,  69,  71,  80,  81,  83 ; 
Dec.  Dig.  g  55.*] 

21.  Statutes  (|  64*)— Public  Service  Com- 
mission— Statutory  Provisions. 

If  the  provision  of  Laws  1906,  No.  126, 
authorizing  the  Board  of  Railroad  Commission- 
ers to  enforce  its  own  decrees  by  suitable  pro- 
cess issuable  by  a  court  of  law  or  equity,  is  in- 
valid as  conferring  judicial  powers  on  an  ad- 
ministrative body,  this  provision  is  severable 
from  the  other  provisions  of  the  act,  and  does 
not  render  the  whole  act  unconstitutional,  in 
view  of  the  provision  imposing  a  penalty  on  per- 
sons failing  to  obey  a  final  order  or  decree  of 
the  board. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  §§  58-66,  195 ;   Dec.  Dig.  {  64.*] 

22.  Constitutional  Law  <J  318*)— Public 
Sebvice  Commission  —  Statutoby  Provi- 
sions—Due PH0CE88  of  Law. 

Laws  1906,  No.  126,  creating  a  Board  of 
Railroad  Commissioners,  and  defining  and  reg- 
ulating its  powers  and  duties,  is  not  invalid  on 
the  theory  that,  by  failing  to  provide  an  ade- 
quate judicial  review  of  the  orders  of  the  com- 
mission^ it  authorizes  the  taking  of  property 
■without  due  process  of  law,  since  a  railroad  by 
an  orderly,  and  not  burdensome,  course  may 
present  to  the  Supreme  Court  the  commission's 
ruling  in  receiving  or  excluding  evidence,  the 
sufficiency  of  the  evidence  to  sustain  its  findings, 
and  the  sufficiency  of  its  findings  to  warrant  its 
order,  and,  moreover,  under  Const  c.  2,  §  4,  pro- 
viding that  the  court  shall  be  open  for  the  trial 
of  all  causes  proper  for  their  cognizance,  the 
courts,  regardless  of  the  statute,  may  determine 
whether  the  board  has  exceeded  its  powers. 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  |  949;  Dec.  Dig.  f  31&»] 


23.  Statutes  (|  64*) — Public  Service  Com- 
mission— Statutory  Pro/visions—  Partial 
Invalidity. 

If,  Laws  1906,  No.  126,  creating  a  Board 
of  Railroad  Commissioners  and  defining  and 
regulating  its  powers  and  duties,  confers  on  the 
board  matters  over  which  Congress  has  a  right 
to  assert  and  has  asserted  its  paramount  au- 
thority, its  provision  in  this  respect  does  not 
render  it  invalid  in  other  respects. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  §§  58-66,  195 ;   Dec.  Dig.  §  64.*] 

Watson  and  Powers,  JJ.,  dissenting. 

Appeal  from  an  order  of  the  Public  Service 
Commission. 

Proceeding  before  the  Board  of  Railroad 
Commissioners  (now  Public  Service  Commis- 
sion) by  George  W.  Sabre  and  others  against 
the  Rutland  Railroad  Company  and  another. 
From  an  order  of  the  Commission,  the  de- 
fendant named  appeals.  Reversed  and  re- 
manded. 

Argued  before  MUNSON,  WATSON,  HAS- 
ELTON,  and  POWERS,  JJ.,  and  BUTLER, 
Superior  Judge. 

Edwin  Lawrence,  of  Rutland,  for  appel- 
lant Rutland  Railroad.  John  G.  Sargent 
Atty.  Gen.,  and  George  L.  Hunt  of  Montpe- 
lier,  for  the  State. 

HASELTON,  J.  This  is  a  petition  of  citi- 
zens of  Alburgh,  addressed  to  the  Board  of 
Railroad  Commissioners,  now  the  Public 
Service  Commission,  asking  for  better  protec- 
tion at  the  railroad  station  in  Alburgh,  and 
requesting,  among  other  things,  that  the  com- 
mission order  the  defendant  companies  to  in- 
stall and  operate  gates  at  the  highway  cross- 
ing near  the  station.  After  due  notice  a 
hearing  on  the  petition  was  had  at  Alburgh, 
November  16, 1911 ;  the  defendant  companies 
appearing  by  their  respective  attorneys. 
Some  time  after  the  hearing,  the  commis- 
sioners employed  an  expert,  who  examined 
the  condition  complained  of,  and  made  a  de- 
tailed report  to  the  commissioners.  June  1, 
1912,  an  order  was  made  by  the  commission 
directing  the  defendants  to  construct  and 
operate  gates  at  the  crossing  in  question. 
The  Rutland  Railroad  Company  brings  the 
case  to  this  court  by  an  appeal  duly  taken 
from  the  order  of  the  commission. 

[1]  The  questions  chiefly  argued  are  con- 
stitutional ones ;  but  we  first  discuss  the  oth- 
er questions  raised,  for  the  constitutionally 
of  an  act  will  not  ordinarily  be  considered 
unless  such  consideration  Is  necessary  to  the 
disposition  of  the  cause  in  hand. 

[2, 3]  It  is  claimed  that  the  commission 
does  not  have,  under  the  statute,  authority 
to  order  gates  and  flagmen  at  highway  cross- 
ings in  towns  as  distinguished  from  cities 
and  villages.  P.  S.  4433,  is  referred  to,  and 
the  reading  of  that  section  indicates  that 
the  Legislature  did  not  intend  to  confer  upon 
the  commission  authority  to  order  gates  to 
be  erected  and  operated  at  crossings  outside 
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Df  villages  or  cities  merely  because  of  the 
situation  created  by  such  crossing.  But  the 
crossing  in  question  is  only  some  four  or  fire 
rods  from  the  station  at  Alburgh,  which  is  a 
through  station  on  the  Central  Vermont  Rail- 
way, is  also  on  the  main  line  of  the  Rutland 
Railroad,  and  is  the  terminus  of  the  Ogdens- 
burgh  Division  of  that  railroad.  The  passen- 
ger platform  extends  westerly  from  the  grade 
crossing,  and  southerly  of  the  platform  are 
first  the  Central  Vermont  traffic  track,  then 
the  main  line  of  the  Rutland  Railroad,  and 
then  the  line  on  which  the  trains  of  the 
Ogdensburgh  Division  arrive  and  depart. 
We  omit  mention  of  a  house  track,  so  called, 
used  by  both  roads,  since  the  commission, 
while  stating  its  existence,  do  not  emphasize 
it  as  an  element  of  danger.  The  traffic  and 
the  movement  of  locomotives  and  cars  at  the 
place  of  the  crossing  is  very  considerable, 
and  many  persons  daily  pass  over  some  or  all 
of  the  tracks.  East,  or  easterly,  of  the  high- 
way and  crossing — that  is,  on  the  other  side 
of  the  highway  from  the  passenger  station — 
are  the  frelghtyard,  engine  house,  water 
crane  and  coaling  plant  of  the  appellant 
The  roundhouse  is  east  of  the  crossing.  A 
large  number  of  persons  cross  a  track,  or 
tracks,  In  going  to  and  from  the  station.  The 
situation  is  a  very  dangerous  one.  The  facts 
that  we  have  recited  appear  from  the  report 
of  the  commissioners.  The  railroad  com- 
panies have  under  our  practice,  which  Is 
conformable  to  the  practice  in  chancery,  a 
right  on  appeal  to  raise  the  question  of  the 
sufficiency  of  the  evidence  to  support  the 
findings,  but  they  have  not  done  so,  and  in 
arguing  the  question  now  under  considera- 
tion they  rely  solely  upon  the  claim  that  the 
statute  does  not  undertake  to  give  the  com- 
mission authority  to  make  the  order  which 
it  in  fact  made.  But  a  railroad  company  is 
under  obligation  to  make  the  surroundings 
and  approaches  to  its  stations  reasonably 
safe,  and  the  statute  undertakes  to  confer 
upon  the  Railroad  Commission  authority  to 
enforce  that  obligation.  P.  S.  4611;  Bacon 
v.  Boston  &  Maine,  83  Vt  421,  442,  443,  445, 
76  Atl.  12a  See,  also,  Rutland  etc.,  Co.  v. 
Clarendon,  etc.,  Co.,  86  Vt.  45,  54,  83  Atl. 
332;  Clarendon  v.  Rutland  R.  Co.,  75  Vt 
«,  52  Atl.  1057;  Beard  v.  Connecticut  & 
Passumpslc  Rivers  R.  Co.,  48  Vt  101;  Saw- 
yer v.  Rutland  &  Burlington  R.  Co.,  27  Vt 
370;  Hale  v.  Grand  Trunk,  60  Vt.  605,  15 
Atl.  300,  1  L.  R.  A.  187 ;  Nelson  v.  Vermont 
&  Canada  R.  Co.,  26  Vt  717,  62  Am.  Dec. 
614;  Covington  Stockyards  v.  Keith,  139 
U.  S.  128,  11  Sup.  Ct  469,  35  L.  Ed.  73.  The 
appellant  also  contends  that  the  order  of  the 
commissioners  must  be  reversed  on  the 
ground  that  the  hearing  required  by  statute 
was  not  given  to  the  railroad  companies. 

[4]  In  matters  like  that  in  question  the 
statute  contemplates  that  the  commission 
shall  act  upon  due  notice  and  hearing,  and  it 
here  sufficiently  appears  from  the  report  that 


after  the  hearing  of  November  16,  1911,  tbs 
commission  employed  an  expert  who  mafc 
investigations  and  laid  the  result  there^ 
before  the  commission,  and  that  no  opportu- 
nity was  afforded  the  defendants  to  examine 
the  expert  or  to  present  evidence  in  rebuttal 
or  to  argue  the  case  as  It  finally  stood.  And 
it  sufficiently  appears  that  the  report  of  Uk 
expert  was  considered  by  the  commission  and 
aided  them  in  arriving  at  their  conclusion! 
So  we  think  that  the  order  was  not  made  in 
pursuance  of  statutory  authority. 

This  brings  us  to  the  constitutional  ques- 
tions.   The  appellant  claims  that  the  statute 
creating  the  Board  of  Railroad  Commission- 
ers is  void,  and  that  the  board  is  without  le- 
gal existence  or  authority,  and,  further,  that. 
in  any  view,  the  provisions  of  the  statute  un- 
der which  the  board  acted  in  this  case  are 
unconstitutional  and  void.     The  decision  of 
these  constitutional  questions  is  essential  to 
the  disposition  of  the  case  here;    for,  if  the 
Railroad   Commission  is  a   legally  existing 
body  and  had  authority  to  act  in  the  premises 
this  case  should  be  remanded  for  a  new  hear- 
ing before  the  commissioners,  but  If  the  Rail- 
road Commission  has  no  legal  existence,  or  has 
no  authority  In  the  premises,  the  case  should 
be  disposed  of  here,  for  we  have  no  right  to 
send  the  case  for  hearing  to  any  Illegal  body 
or  to  a  body  which  has  no  authority  to  act 
The  appellant  claims  that  all  laws  creating 
or  relating  to  the  Public  Service  Commission 
or  conferring  any  authority  upon  It  and  par- 
ticularly the  provisions  of  P.  Sw   4611,  are 
unconstitutional   because  they  undertake  to 
confer    legislative,    executive,    and    judicial 
functions  upon  the  commission,  and  that  such 
functions  are,  by  the  laws  referred  to,  hope- 
lessly commingled,  contrary  to  the  provisions 
of  the  Constitution  of  this  state.    In  order  to 
gather  the  legislative  intent  expressed  in  the 
act  of  1906,  the  constitutionality  of  which  Is 
questioned,  it  is  permissible  and  desirable  to 
trace  briefly  the  history  of  previous  legisla- 
tion upon  the  same  subject 

In  1854  a  bill  establishing  the  office  of  Rail- 
road Commissioner  was  Introduced  into  the 
Senate,  and  passed  that  body.  However,  the 
bill  failed  to  pass  the  House.  But  at  the  ses- 
sion of  the  year  named  a  joint  resolution  was 
adopted  requesting  the  Governor  to  appoint 
three  commissioners,  who  should  be  requir- 
ed, among  other  things,  to  report,  upon  an 
Investigation,  what  legislation  was  necessary 
for  the  protection  of  the. rights  of  the  state 
and  of  the  public  In  respect  to  railroad  cor- 
porations, and  for  the  protection  of  the  share- 
holders, bondholders,  and  general  creditors 
of  such  corporations.  Journal  of  the  House, 
1854;  Journal  of  the  Senate,  1854 ;  Acts  of 
1854,  p.  72.  The  Governor  accordingly  «»■ 
pointed  three  commissioners  who  reported  at 
the  legislative  session  of  1855.  These  com- 
missioners were  Jacob  Collamer,  Daniel  Kel- 
logg, and  Hyland  Hall,  all  of  whom  had  been 
judges  of  this  court,  and  were  profound  cos- 
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stltutlonal  Jurists.  At  the  time  when  the  re- 
port was  made,  Collamer  had  entered  upon 
his  distinguished  service  as  Senator  from 
this  state.  They  recommended  the  passage 
of  an  act  establishing  a  Board  of  Railroad 
Commissioners  to  be  appointed  by  the  Gov- 
ernor, with  power  to  examine  into  the  physi- 
cal and  pecuniary  condition  of  every  rail- 
road in  the  state,  to  require  each  railroad 
to  report  to  them  under  oath,  and  to  examine 
the  books,  papers,  and  documents  of  a  rail- 
road corporation,  or  Its  officers,  to  examine 
such  officers  or  the  employes  of  a  road,  or 
other  persons  under  oath,  to  issue  subpoenas, 
and  administer  oaths  in  the  same  manner 
and  with  the  same  powers  to  enforce  obedi- 
ence thereto  "as  belong  and  pertain  to  courts 
of  law  in  this  state."  They  recommended 
that  every  person  who  should  hinder  or  im- 
pede the  commissioners  in  the  execution  of 
their  duties  should  be  subject  to  the  pun- 
ishment provided  by  law  for  hindering  and 
lnu<eding  officers,  judicial  or  executive;  that 
any  person  who  should  fall  to  make  the  return 
required  should  be  deemed  guilty  of  a  misde- 
meanor and  punishable  by  fine  and  Impris- 
onment; that  any  person  refusing  access  to 
the  papers  referred  to,  or  refusing  informa- 
tion required  by  commissioners  In  the  dis- 
charge of  their  duties,  should  In  like  man- 
ner be  deemed  guilty  of  a  misdemeanor  and 
be  liable  to  fine  and  imprisonment,  and  that 
any  person  who  should  be  guilty  of  willful 
falsehood,  or  suppression  of  truth,  In  making 
any  return,  or  in  furnishing  Information  or 
making  a  statement  under  oath  to  the  com- 
missioners, should  be  deemed  guilty  of  per- 
jury and  punished  accordingly.  The  provi- 
sions referred  to  looked  to  the  power  of  the 
commission  to  gather  information  and  to  re- 
port to  the  Legislature;  and  at  the  session 
oi  1855  they  were  enacted  Into  law  without 
any  material  change,  except  that,  instead  of 
a  board  of  commissioners  one  commissioner 
was  provided  for,  and  except  that,  instead  of 
providing  for  his  appointment  by  the  Gover- 
nor, the  law  provided  for  his  annual  ap- 
pointment by  the  Judges  of  this  court 

The  eminent  Jurists  whom  we  have  named 
further  recommended  that  the  Railroad  Com- 
missioners should  from  time  to  time  make  all 
such  rules,  orders,  and  regulations  for  the 
repairs,  conduct,  and  management  of  the  re- 
spective railroads  as  they  should  judge  nec- 
essary for  the  public  safety,  and  that  the 
commissioners  should  have  power  to  enforce 
the  same  effectually,  and  that  to  that  end 
they  have  authority  to  remove  the  rails  of 
a  railroad  or  otherwise  to  prevent  the  use  of 
a  road  until  compliance  with  such  orders  and 
regulations  was  secured.  This  recommenda- 
tion was  not  adopted  by  the  Legislature.  But 
It  shows  the  views  of  the  constitutional  law- 
yers who  made  it  as  to  the  scope  of  the  pow- 
ers which  they  thought  might  properly  be 
conferred  under  our  Constitution  upon  an  ad- 
ministrative body,  for  in  making  their  rec- 


ommendations they  expressly  refrained  from 
touching  upon  matters  which  they  thought 
were  properly  for  determination  by  the  courts 
and  declined  "to  recommend  any  doubtful 
regulations."  Journal  of  the  House  1855,  pp. 
642-649;  Acts  of  1855,  No.  26.  We  take  it 
for  granted  that  in  their  broad  recommenda- 
tions, made  after  full  time  for  deliberation, 
these  men  well  understood  that  the  courts  are 
open  to  prevent  an  administrative  body,  ex- 
ercising the  police  power,  from  exceeding  its 
Jurisdiction,  and  from  taking  arbitrary  and 
unreasonable  action,  and  that  no  special  pro- 
vision of  law  is  necessary  to-  confer  upon  the 
courts  authority  already  possessed  by  them 
under  our  state  Constitution. 

As  every  one  knows,  in  the  early  days  of 
railroading  when  these  recommendations 
were  made,  the  Interruption  of  Interstate 
commerce  and  Interference  with  the  trans- 
portation of  the  mails  were  not  much  if  at 
all  considered,  otherwise  some  other  method 
for  the  prompt  and  efficient  enforcement  of 
orders  than  that  recommended  would  doubt- 
less have  been  suggested.  In  1856,  the  ap- 
pointment of  the  Railroad  Commissioner  was 
taken  from  the  judges,  but  in  other  respects 
the  law  remained  practically  unchanged  un- 
til 1886,  except  that  in  1876  the  Railroad 
Commissioner  was  empowered  to  establish  a 
uniform  system  of  keeping  railroad  accounts, 
and  the  several  railroad  companies  of  the 
state,  by  whomsoever  operated,  were  required 
to  conform  to  such  system  so  far  as  it  was 
compatible  with  law.  Acts  of  1876,  No.  26. 
See  Revised  Laws  of  1880.  Meanwhile,  in 
the  early  part  of  the  period  named — that  is, 
In  1857  and  1858— George  P.  Marsh  was  Rail- 
road Commissioner  for  this  state.  He  was 
then  a  ripe  lawyer  in  the  maturity  of  his 
powers  of  discrimination  and  judgment,  and 
about  to  enter  upon  that  large  career  which 
made  such  powers  manifest  both  in  America 
and  in  Europe.  He  declared  that  he  had  no 
doubt  of  the  legal  power  of  the  Legislature 
to  subject  railroad  corporations  in  all  re- 
spects to  such  general  regulations  as  the  pub- 
lic Interest  might  demand,  and  expressed  the 
opinion  that  such  legislation  would  violate 
no  fundamental  law.  He  pointed  out  that 
the  authority  of  the  commissioner  to  make 
Investigations  and  reports  was  inadequate, 
that  in  view  of  the  comparatively  short  time 
during  which  the  Legislature  Is  in  session 
there  should  be  a  board  to  which  regulative 
power  should  be  delegated,  and  he  expressed 
the  belief  that  there  was  no  sound  constitu- 
tional objection  to  the  recommendations  In 
that  regard  made  by  Collamer,  Kellogg,  and 
Hall  in  1855,  and  he  said  further  that  there 
ought  to  be  a  board  of  commissioners  with 
even  larger  powers  than  those  which  they 
recommended,  that  the  power  to  make  regu- 
lations affecting  the  public  convenience  as 
well  as  the  public  safety  should  he  con- 
ferred upon  a  commission.  Report  of  Rail- 
road Commissioner,  1858;  Report  of  Railroad 
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Commissioner,  1859.  Nothing  for  a  long  time 
came  of  his  suggestions.  In  1886  the  Rail- 
road Commissioner  was  superseded  by  a 
hoard  of  three  Railroad  Commissioners. 
Acts  of  1886,  No.  23.  The  board  was  au- 
thorized to  appoint  a  clerk,  whose  duties 
should  be  to  keep  records,  file  and  preserve 
documents  and  papers,  prepare  for  service 
such  papers  and  notices  as  might  be  required 
by  the  commissioners,  to  issue  subpoenas  for 
witnesses,  and  to  administer  oaths.  Speak- 
ing generally,  the  board  was  given  the  ad- 
ministrative powers  which  are  conferred 
upon  it  by  the  act  now  in  question.  Many  of 
the  sections  In  the  two  acts  are  identical. 

Under  the  act  of  1886,  If,  In  the  perform- 
ance of  their  duties,  the  commissioners  is- 
sued subpoenas  which  were  disobeyed  or 
sought  proper  Information  which  was  re- 
fused, they  could  apply  to  a  judge  of  the 
Supreme  Court,  who  could  summon  before 
him  the  person  so  disobeying  or  refusing, 
and  determine  whether  or  not  the  require- 
ments of  the  commissioners  were  proper  and 
necessary  to  the  performance  of  their  duties. 
If  the  judge  found  affirmatively,  he  was  to 
-enforce  the  attendance  and  examination  of 
the  person  In  question,  and  the  exhibition  of 
the  books,  accounts,  and  papers  required. 
How  the  judge  was  to  do  this  was  not  pro- 
vided for  In  the  statute.  The  commission 
was  not  to  give  publicity  to  the  Information 
acquired  by  them  under  the  provisions  of  the 
act,  except  so  far  as  was  necessary  in  reports 
to  the  Legislature  or  "In  judicial  proceed- 
ings," unless  specially  required  so  to  do  by 
the  law.<  This  provision  that  the  board 
should  not  give  publicity  to. information  ac- 
quired by  It,  unless  required  by  law,  except 
In  reports  to  the  General  ■  Assembly  or  in 
"Judicial  proceedings,"  is  a  part  of  the  act 
particularly  under  consideration.  It  was 
further  provided  by  the  act  of  1886  that  any 
person  who  should  willfully  hinder  the  com- 
missioners in  the  discharge  of  any  of  their 
-duties  might  be  summoned  before  any  Su- 
preme or  county  court,  six  days  notice  being 
given,  and  that,  after  hearing  the  parties, 
the  court  might  make  such  orders  "as  should 
be  necessary  to  carry  out  the  provisions  of 
the  act"  False  returns  to  the  commission- 
ers made  under  oath  as  required  by  the  law 
and  false  testimony  before  them  were  to  be 
deemed  perjury.  Violation  on  the  part  of 
any  railroad  corporation  of  any  constitution- 
al provision  or  of  any  provision  of  general 
law  or  of  its  charter,  any  failure  to  properly 
provide  for  the  security  of  the  public,  any 
unjust  discrimination  In  charges,  any  con- 
spiracy whereby  rates  were  unduly  Increas- 
ed, any  willful  refusal  of  compliance  with 
any  reasonable  recommendation  of  the  com- 
missioners, was  to  be  called  to  the  attention 
of  the  offending  corporation  by  a  notice  in 
writing,  and,  If  the  thing  complained  of  was 
continued  after  such  notice,  the  board  were 
to  report  the  same  to  the  next  session  of  the 
-General  Assembly,  and.  If  the  judgment  of 


the  commissioners  so  required,  they  mlgit 
at  any  time  make  an  application  to  the  St 
preme  Court,  or  county  court,  for  "any  rene- 
dy  warranted  by  law."  With  regard  to  muj 
matters,  "in  order  to  promote  the  securitj, 
convenience  and  accommodation  of  the  pub- 
lic, or  to  prevent  violations  of  law,  or  unjust 
discriminations,  usurpations  or  extortions." 
the  board,  after  giving  nptlce  of  its  recom- 
mendations, might  'fix  a  time  within  whldi 
its  recommendations  should  be  compiled 
with,  and  It  was  provided  that  the  Supra* 
Court  "sitting  as  a  court  of  equity"  might 
compel  compliance  with  such  recommenda- 
tions, if  In  the  judgment  of  the  Supreme 
Court,  upon  hearing  and  legal  proof,  the 
recommendations  were  just  and  reasonable 
The  law  was  not  greatly  changed  froa 
1886  to  1906,  w.hen  the  law  under  consider 
atlon  was  enacted.  In  the  Interval,  however, 
it  was  provided  that  the  board  should  have 
a  seal  on  which  should  be  the  words  "State 
of  Vermont,  Board  of  Railroad  Commission- 
ers, Official  Seal,"  and  that  this  seal  should 
be  used  In  the  attestation  of  all  copies  of  the 
flies  and  records  of  the  board.  The  Jurisdic- 
tion, too,  of  the  commissioners  was  made  :■> 
cover  electric  railroads.  An  act  passed  t 
1902  re-enacted  a  number  of  sections  witt 
changes  so  Blight  as  to  be  Immaterial  to  this 
discussion.  The  only  important  changes  we 
note.  There  was  a  clause  designating  as 
"orders"  to  a  person,  or  corporation,  wait 
the  act  of  1886  had  called  "recommends 
tions,"  and  providing  a  penalty  for  each  day-* 
neglect  thereof.  It  was  provided  that  a 
person  or  corporation  receiving  the  notice  re- 
ferred to  had  30  days  thereafter  in  which  to 
appeal  to  the  Supreme  Court,  and  the  appeal 
was  to  be  heard  at  the  stated  term  next  after 
21  days  from  the  filing  of  the  appeal  Id 
1902  we  had  only  three  stated  terms  of  the 
Supreme  Court,  one  In  January,  one  in  Hat. 
and  one  in  October.  If  the  appeal  involved 
any  question  of  fact,  any  person  interested 
might  apply  to  any  two  Judges  to  have  the 
facts  found,  and  such  two  judges  were  there- 
upon to  make  an  order  providing  for  the  de- 
termination of  the  facts.  The  matter  might 
be  referred  and  heard  on  a  finding  of  facts. 
or  testimony  might  be  reported  to  the  coart- 
If  an  appeal  was  taken,  the  order  was  there- 
by stayed,  and  no  fine  could  be  Imposed  tot 
the  time  during  which  the  appeal  was  pend- 
ing. The  fine  was  collectible  by  the  state's 
attorney  on  complaint  of  the  commissioners 
by  means  of  "an  action  on  the  statute."  1' 
was  further  enacted  that,  if  a  Railroad  Com- 
missioner should  neglect  or  refuse  for  a  pe- 
riod of  60  days  to  perform  any  of  the  dutio 
imposed  upon  him,  he  should  be  removed 
from  his  office.  But  no  duties  worth  men- 
tioning were  imposed  upon  an  Individual 
Railroad  Commissioner.  The  duties  of  con- 
sequence were  Imposed  upon  the  board,  and 
this  provision,  while  highsoundlng,  seems 
somewhat  frivolous.    See  State  t.  Plumley  4 
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Redfleld,  83  Vt  491,  76  Atl.  146.  Moreover, 
the  Railroad  Commissioners  were  appointed 
by  the  Governor  by  and  with  the  advice  and 
consent  of  the  Senate  for  a  fixed  term,  and 
tills  provision  for  the  removal  of  a  commis- 
sioner after  60  days  of  neglect  and  refusal 
to  act,  without  any  suggestion  as  to  the 
method  of  removal,  seems  to  have  been  mere- 
ly a  rather  early  and  Inefficient  suggestion 
of  the  recall.  The  provisions  of  the  act  of 
1902  were  by  way  of  amendment  of  and  ad- 
dition to  different  sections  of  the  Vermont 
Statutes,  Revision  of  1894,  and  need  to  be 
read  as  a  part  of  chapter  172  of  the  Ver- 
mont Statutes,  which  was  superseded  by  the 
act  of  1906,  No.  126  of  that  year,  the  act  now 
under  consideration. 

The  review  of  legislation  which  we  have 
made  shows  the  fairness  and  Justice  of  the 
statements  made  by  tbe  Chief  Judge  of  this 
court  in  Central,  eta,  Ry.  Co.  v.  State,  82 
Vt.  145,  150,  72  Atl.  324,  327,  to  the  effect 
that  down  to  1906  in  this  state  very  little  bad 
been,  accomplished  in  the  way  of  the  "regula- 
tion and  control  of  railroads."  Referring  to 
the  nature  of  the  proceedings  on  appeal,  tbe 
court  Justly  said  that  the  orders  had  been 
enforced  mostly,  "If  at  all,"  through  such 
proceedings.  The  opinion  in  that  case  does 
not  treat  the  act  of  1906  as  constituting  a 
new  body,  but  as  conferring  additional  au- 
thority upon  the  commissioners  with  a  view 
to  remedy  a  shortage  of  authority,  and  to 
enable  tbe  commissioners  "to  deal  with  tbe 
matters  within  their  Jurisdiction  more  effect- 
ually and  speedily  than  they  had  ever  been 
able  to  do  before."  In  considering  the  act 
in  question  and  the  pre-existing  acts,  the 
opinion  properly  refers  to  what  had  been  ac- 
complished In  other  states.  The  law  of  1906, 
the  constitutionality  of  which  Is  In  question, 
retains  the  administrative  features  of  the 
law  of  1886.  Many  sections  of  both  laws  are 
identical.  New  provisions  were  made  In  1906, 
but  the  law  then  enacted,  taken  as  a  whole, 
looked  simply  to  a  more  efficient  supervision 
and  regulation  of  railroads  In  accordance 
with  the  long  settled,  though  largely  insuffi- 
cient policy  of  the  state. 

[6-7]  We  consider  that  under  the  law  of  1906 
the  Railroad  Commission,  now  legally  known 
as  the  Public  Service  Commission,  by  virtue 
of  the  act  of  1908  (Laws  1908,  No.  116),  is  an 
administrative  body  clothed  In  some  respects 
with  functions  of  a  judicial  nature,  quasi 
Judicial  functions  they  may  be  called,  au- 
thorized in  the  exercise  of  the  police  power 
to  make  rules  and  regulations  required  by 
the  public  safety  and  convenience,  and  to  de- 
termine facts  upon  which  existing  laws  shall 
operate.  In  a  sense  it  has  auxiliary,  or  sub- 
ordinate, legislative  powers;  for,  while  the 
supreme  legislative  power  cannot  be  delegat- 
ed, there  are  many  powers  so  far  legislative 
that  they  may  properly  be  exercised  by  the 
Legislature,  which  may,  nevertheless,  be  del- 
egated.   The  law  In  its  general  features  is 


not  open  to  the  objection  that  It  conflicts 
with  the  provision  of  our  Constitution  as  to 
the  distribution  of  the  powers  of  government. 
The  functions  of  an  administrative  officer  or 
body  may  be  to  a  large  extent  Judicial  and 
regulative  in  character.  State  v.  Howard,  83 
Vt  6,  74  Atl.  392;  State  v.  Harrington,  68 
Vt  622,  636,  35  Atl.  515,  34  L.  R.  A.  100; 
Morgan  v.  Deverennes,  86  Vt  137,  83  Atl. 
660;  Lock's  Appeal,  72  Pa.  491,  13  Am.  Rep. 
716,  723;  State  v.  Corvallis,  59  Or.  450,  117 
Pac.  980;  Michigan  Central  R.  Co.  v.  Mich- 
igan R.  Comma.,  160  Mich.  355,  361,  125  N. 
W.  549;  R.  R.  Comm.  Cases,  116  U.  S.  336, 
6  Sup.  Ct.  334,  388,  1191,  29  L.  Ed.  636  * 
Minn.,  St  Paul,  etc,  Railway  Co.  v.  R 
Comms.,  136  Wis.  146,  162,  116  N.  W.  905, 
911,  17  L.  R.  A  (N.  S.)  821.  The  provision 
for  keeping  the  departments  of  government 
separate  does  not  mean  an  absolute  separa- 
tion of  functions;  for,  if  it  did,  it  would 
really  mean  that  we  are  to  have  no  govern- 
ment whereas  our  Constitution  was  ordained 
for  the  establishment  of  efficient  government 
The  proposition  is  obvious,  but  we  cite  some 
cases.  In  re  Trustees,  etc.,  v.  Saratoga,  etc., 
Co.,  191  N.  Y.  123,  83  N.  E.  693,  18  L.  R.  A, 
(N.  S.)  713;  Atlantic  Coast  Line  v.  N.  a  Cor- 
poration Comm.,  206  U.  S.  1,  27  Sup.  Ct  585, 
51  L.  Ed.  933,  11  Ann.  Cas.  398;  State  v. 
Bates,  96  Minn.  110,  115,  119,  104  N.  W.  709, 
113  Am.  St  Rep.  612;  State  v.  Railroad 
Comm.,  62  Wash.  17,  100  Pac.  179;  Union 
Bridge  Co.  v.  United  States.  204  U.  S.  364,  27 
Sup.  Ct  367,  51  L  Ed.  523;  Wayman  v. 
Southard,  10  Wheat  1,  6  L.  Ed.  253;  N.  Y. 
Life  Ins.  Co.  v.  Hardison,  199  Mass.  190,  85 
N.  E.  410,  127  Am.  St  Rep.  478;  State  v. 
Railroad  Comm.,  140  Wis.  145,  121  N.  W. 
919;  Chicago,  eta,  Railroad  Comm.  v.  Dey 
(C.  C.)  35  Fed.  866,  1  L.  R.  A.  744;  South., 
etc.,  Ry.  Co.  v.  Railroad  Comm.,  172  Ind. 
113,  87  N.  E.  966. 

[I]  We  do  not  take  the  view  urged  by  the 
appellant  that  the  Constitution  prohibits  the 
Legislature  from  creating  courts  not  named 
in  the  Constitution,  but  if  the  Legislature 
had  created  the  Railroad  Commission  a  court 
in  tbe  strict  sense,  it  could  have  conferred 
upon  it  no  powers  which  might  not  have  been 
conferred  upon  the  courts  already  existing  if 
they  did  not  already  possess  them  and  noth- 
ing really  would  have  been  accomplished 
except  to  create  new  offices  and  provide  for 
more  officials. 

[9]  That  it  was  tbe  cardinal  purpose  of 
the  Legislature  to  render  efficient  the  policy 
already  pursued,  a  policy  in  general  harmony 
with  that  which  prevails  in  most  of  the 
states,  by  the  establishment  of  an  effective 
administrative  body  for  the  supervision  and 
regulation  of  railroads,  seems  sufficiently 
clear.  The  cardinal  purpose  of  the  act  is 
to  control  in  the  construction  of  minor  pro- 
visions, and  the  settled  policy  of  the  state 
In  legislating  upon  the  subject-matter  is  to 
be  regarded  in  construing  the  act    Ryegate 
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v.  Wardsboro,  30  Vt  746 ;  Montpeller  Savings 
Bank  v.  Montpeller,  73  Vt  364,  60  Atl.  1117. 
[10]  And  the  act  Is  to  be  given  such  a  con- 
struction as  makes  it  constitutional  where 
such  construction  Is  reasonably  possible.  In 
re  Allen,  82  Vt  365,  73  Atl.  1078,  26  L.  R.  A. 
(N.  S.)  232.  Moreover,  there  is  a  presump- 
tion of  a  constitutional  purpose  on  the  part 
of  the  Legislature,  a  presumption  as  strong, 
perhaps,  as  any  that  Is  not  conclusive,  and 
if  the  main  purpose  of  the  act  cannot  be  de- 
clared unconstitutional,  as  it  cannot,  then 
unconstitutional  provisions,  if  there  are  such, 
simply  become  inoperative  without  affecting 
the  validity  of  the  act  as  a  whole ;  since  they 
are  such  that  they  are  severable.  State  v. 
Paige,  78  Vt  286,  62  Atl.  1017,  6  Ann.  Cas. 
•  725 ;  State  v.  Haselton,  78  Vt.  467,  63  Att 
305;  State  v.  Peet  80  Vt  449,  68  Atl.  661, 
14  L.  R.  A.  (N.  S.)  677,  130  Am.  St  Rep. 
998;  State  v.  Kibling,  63  Vt  636,  22  Atl.  613; 
State  v.  Scamplni,  77  Vt  92,  59  Atl.  201; 
Reagan  v.  Farmer's  Loan  &  Trust  Co.,  154 
U.  S.  362,  365,  14  Sup.  Ct  1047,  38  L.  Ed; 
1014 ;  Wisconsin,  etc.,  R.  Co.  v.  Jacobson,  179 
U.  S.  287,  301,  21  Sup.  Ct  115,  45  L.  Ed.  194. 
In  the  case  of  the  Central  Vermont  Railroad 
Co.  v.  Public  Service  Commission  (C.  C.) 
189  Fed.  683,  It  was  held  by  the  Circuit  Court 
of  the  United  States  for  the  District  of  Ver- 
mont, after  a  discussion  of  our  statute  and 
the  decisions  construing  and  applying  It  that 
our  commission  is  not  "a  court,"  and  that 
this  court  had  carefully  preserved  all  of  the 
rights  of  parties  In  such  a  proceeding  as 
this,  had  protected  them  to  the  fullest  ex- 
tent, and  quotations  from  our  opinions  were 
made  showing  the  reasonable  view  which 
this  court  had  taken  in  putting  its  construc- 
tion upon  the  powers  of  the  commission  in 
respect  to  supervision  and  regulation.  The 
Public  Service  Commission  is  not  in  the 
strict  sense  a  court,  though,  like  many  ad- 
ministrative bodies,  it  may  exercise  quasi 
judicial  functions,  but  it  is  a  governmental 
agency  provided  for  the  administration,  In 
respect  to  certain  specific  matters,  of  what 
In  a  broad,  though  true,  sense  may  be  called 
the  police  power.  In  Bacon  v.  Boston  & 
Maine  R-,  83  Vt421,  at  page  451,  76  Atl.  128, 
It  was  said  of  the  police  power  that  it  might 
be  deemed  sovereignty  itself  rather  than  a 
mere  attribute  of  sovereignty;  and  very  re- 
cently the  Supreme  Court  of  the  United 
States  has  declared  the  same  thing  by  say- 
ing, "In  a  sense,  the  police  power  is  but  an- 
other name  for  the  power  of  government" 
(Mutual  Loan  Co.  v.  Martell,  222  U.  S.  225, 
32  Sup.  Ct  74,  56  L.  Ed.  175),  and  long  ago 
that  same  tribunal  declared  that  "the  police 
powers  of  a  state  are  nothing  more  nor  less 
than  the  powers  of  government  inherent  in 
every  sovereignty  to  the  extent  of  Its  domin- 
ions" (License  Cases,  5  Uow.  504,  683  [12 
L.  Ed.  256]). 

[11]  Power  to  provide  for  the  public  safe- 
ty and  convenience  stands  upon  the  same 
ground  as  the  power  to  protect  the  public 


health  and  the  public  morals.  House  v 
Mayes,  219  U.  S.  270,  282,  31  Sop.  Ct  Si 
56  L.  Ed.  213;  Lake  Shore,  etc.,  Ry.  Co.  < 
Ohio,  173  U.  S.  285,  300,  19  Sup.  Ct  4K 
43  L.  Ed.  702 ;  Thorpe  t.  Rutland  R.  Co,  T, 
Vt  140,  149,  62  Am.  Dec.  625;  Bacon  v.  B* 
ton  &  Maine,  83  Vt  421,  449,  451,  76  Att  12>. 
Carty  v.  Winooski,  78  Vt.  104,  108,  62  Ail 
45,  2  L.  R.  A.  (N.  S.)  95,  6  Ann.  Cas.  4"/,: 
State  Board  of  Health  v.  St  Johnston?,  £.' 
Vt  276,  285,  73  Atl.  581,  23  L.  R,  A.  (X.  S.. 
766,  18  Ann.  Cas.  496. 

[12]  The  people  of  this  state  may  pro- 
vide for  the  exercise  of  visitatorial  and  i-> 
lice  powers  to  secure  compliance  with  la»s 
enacted  under  the  general  reserved  powvra 
of  government  never  surrendered  to  the  fed- 
eral government,  and  this  they  may  do  ii 
accordance  with  article  5,  of  chapter  1,  o! 
our  Constitution,  which  provides  "that  tte 
people  of  this  state  by  their  legal  represen- 
tatives have  the  sole  inherent  and  exclusive 
right  of  governing  and  regulating  the  in- 
ternal police  of  the  same."  Railroad  corpora- 
tions and  all  corporations  and  persons  are 
subject  to  this  power. 

[13,14]  It  is  indeed  beyond  the  power  of 
a  state  to  divest  itself  of  its  right  and  dorr 
in  respect  of  the  full  exerclue  of  this  power, 
and  the  federal  government  cannot  interfere 
with  a  state  in  the  exercise  of  that  rignt 
and  duty  except  by  virtue  of  some  authority 
derived  from  the  Constitution  of  the  United 
States.    Northern  Pac.  Ry.  Co.  v.  Minnesota. 
208  U.  S.  693,  596,  597,  598,  28  Sup.  Ct  ML 
52  L.  Ed.  630;    House  v.  Mayes,  219  0.  & 
270,  282,  31  Sup.  Ct  234,  55  L.  Ed.  213;  Chi- 
cago, etc.,  Ry.  Co.  v.  Arkansas,  219  U.  S. 
453,  465,  31  Sup.  Ct.  275,  55  L.  Ed.  290;  Cin- 
cinnati, etc.,  Ry.  Co.  v.  Oonnersvllle,  218  U.  $• 
336,  344,  31  Sup.  Ct.  93,  54  L.  Ed.  1060,  20 
Ann.   Cas.   1206;   Barbler   v.   Connolly,  11"> 
C.  S.  27,  5  Sup.  Ct  357,  28  L.  Ed.  923:  Xeff 
Tork  &  New  England  R.  Co.  ▼.  Bristol,  151 
U.  S.  556,  567,  571,  14  Sup.  Ct  437,  38  L.  Ed. 
269;    Chicago,  etc.,  R.   Co.   v.  Chicago,  1* 
U.  S.  226,  252-255,  17  Sup.  Ct  681,  41  L.  Ed. 
979;  Detroit  R.  Co.  v.  Osborn,  189  U.  S.  3S3. 
23  Sup.  Ct  540,  47  L.  Ed.  860 ;  New  Orleans 
Gaslight  Co.  v.  Drainage  Comm.,   197  U.  S. 
453,  25  Sup.  Ct.  471.  49  L.  Ed.  831 ;  Cnicsjro. 
eta,  Ry.  Co.  v.  Illinois,  200  U.  S.  561,  592, 26 
Sup.  Ct  341,  50  L  Ed.  696,  4  Ann.  Cas.  lift 
The  efficient  exercise  of  the  police  power  in- 
herent in  the  people  of  this  state  is  not  to  t* 
frittered  away  by  overnice  speculations  upon 
the  distribution  of  the  powers  of  government 
Our  Constitution  makes  a  general  distribu- 
tion of  powers,  but  does  not  descend  to  those 
details  which  are  found  In  some  Constitu- 
tions and  which  have  resulted  in  discussions 
calculated    to    debilitate    government  Itself- 
The  Interstate  Commerce  Commission  Is  w 
administrative  body,  and  is  referred  to  b.r 
the  appellant  as  a  constitutional  pattern  for 
such  bodies,  and  the  appellant  does  not  qnes- 
tton  that  the  judicial  review  of  its  orders 
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by  the  courts  Is  such  as  consists  with  the 
division  of  the  powers  of  government  Into 
three  great  departments.  But  in  the  last 
volume  of  the  United  States  Reports,  the 
Supreme  Court  of  the  United  States,  in  a 
unanimous  opinion  delivered  by  Chief  Justice 
White  in  overruling  a  decision  of  the  Com- 
merce Court,  say  of  the  Interstate  Commis- 
sion and  the  review  of  its  orders :  "Original- 
ly the  duty  of  the  courts  to  determine  wheth- 
er an  order  of  the  commission  should  or 
should  not  be  enforced  carried  with  it  the 
obligation  to  consider  both  the  facts  and  the 
law.  But  it  had  come  to  pass  prior  to  the 
passage  of  the  act  creating  the  Commerce 
Court  that,  in  considering  the  subject  of  or- 
ders of  the  commission  for  the  purpose  of 
enforcing  or  restraining  their  enforcement, 
the  courts  were  confined  by  statutory  opera- 
tion to  determining  whether  there  had  been 
violations  of  the  Constitution,  a  want  of  con- 
formity to  statutory  authority,  or  of  ascer- 
taining whether  power  had  been  so  arbitrari- 
ly exercised  as  virtually  to  transcend  the 
authority  conferred  although  it  may  be  not 
technically  doing  so."  Proctor  &  Gamble  Co. 
v.  United  States,  225  U.  S.  282,  297,  298,  32 
Sup.  Ct.  761,  767  (56  L.  Ed.  1091).  See  Int. 
Comm.  v.  Union  Pac.  R.  R.  Co.,  222  U.  S. 
541,  32  Sup.  Ct.  108,  56  L.  Ed.  308;  Int  Oomm. 
Comm.  v.  Delaware,  etc.,  Co.,  220  U.  S.  235, 
251,  31  Sup.  Ct.  392,  35  L.  Ed.  448;  Int.  Comm. 
Comm.  v.  Illinois  Central  R.  Co.,  215  U.  S. 
452,  30  Sup.  Ct.  155,  54  L.  Ed.  280 ;  Baltimore, 
etc.,  R.  Co.  v.  Pitcalrn  Coal  Co.,  215  U.  S. 
481,  30  Sup.  Ct.  164,  54  L.  Ed.  292. 

[IS]  We  have  spoken^of  the  commission  as 
being  clothed  with  auxiliary  or  subordinate 
legislative  functions.  The  General  Assembly 
cannot  delegate  functions  which  are  purely 
and  strictly  legislative,  but,  having  by  gen- 
eral law  and  by  charters  made  legislative 
provisions  of  unquestionable  constitutionality 
applicable  to  railroad  corporations,  it  may 
confer  upon  the  commission  the  power  upon 
investigation  to  apply  the  general  provisions 
of  law  to  particular  circumstances  and  situ- 
ations, and  may  leave  much  of  detail  to  the 
discretion  of  the  commission.  Buttfield  v. 
Stranahan,  192  U.  S.  470,  24  Sup.  Ct  349, 
48  L.  Ed.  525;  Union  Bridge  Co.  v.  United 
States,  204  U.  S.  384,  27  Sup.  Ct.  367,  51  L 
Ed.  523 ;  United  States  v.  Grimaud,  220  U.  S. 
606,  516,  31  Sup.  Ct.  480,  55  L.  Ed.  563. 

[16]  But  where  a  board  as  the  board  of 
health,  or  the  Board  of  Railroad  Commission- 
ers, has  conferred  upon  it  the  power  to  make 
rules  and  regulations  in  furtherance  of  the 
police  power,  the  statute  is  interpreted  as 
though  it  conferred  only  the  power  to  make 
reasonable  regulations,  and  so  the  legislative 
act  becomes  complete,  and  the  question  of 
whether  the  rules  and  regulations  presented 
are  reasonable,  or  are  unreasonable  and  arbi- 
trary, is  a  strictly  Judicial  one,  of  which  the 
courts  must  take  cognizance  whether  the 
statute  provides  for  proceedings  in  that  re- 


gard or  not.  State  v.  Speyer,  67  Vt  502,  32 
Atl.  476,  29  I*  R  A.  573,  48  Am.  St.  Rep. 
832;  In  re  Trustees  v.  Saratoga,  etc.,  Co.,  191 
N.  T.  123,  83  N.  H.  693,  18  L.  R.  A.  <N.  S.) 
713;  State  v.  Haskell,  84  Vt  429,  431,  79  Atl. 
852,  34  L.  R.  A.  (N.  S.)  286;  Brownell  v.  Rus- 
sell, 76  Vt.  326,  57  Atl.  103 ;  State  v.  Audette, 
81  Vt  400,  70  Atl.  833,  18  L.  R.  A.  (N.  S.) 
527,  130  Am.  St  Rep.  1061 ;  Bacon  v.  Boston 
&  Maine,  83  Vt.  421,  76  Atl.  128;  State  v. 
Central  Vermont  Ry.  Co.,  81  Vt.  459,  71  Atl. 
193,  21  L.  R.  A.  (N.  S.)  949;  Butte,  etc.,  Co. 
v.  Baker,  196  U.  S.  119,  126,  25  Sup.  Ct  211, 
49  L.  Ed.  409 ;  Cosmos  Co.  v.  Gray  Eagle  Co. 
190  U.  S.  309,  23  Sup.  Ct  692,  47  L.  Ed.  1064 ; 
Grand  Trunk  Ry.  Co.  v.  Railroad  Comm.  of 
Md.,  221  U.  S.  400,  403,  31  Sup.  Ct.  537,  55 
L.  Ed.  786. 

[17]  The  Legislature  might  properly  au- 
thorize a  commission  to  make  an  investiga- 
tion such  as  was  here  made  and  on  the  facts 
found  to  make  an  order  such  as  is  appealed 
from ;  and  since  this  is  so,  and  since  the 
statute  in  its  general  features  is  constitution- 
al as  against  the  objection  which  we  are  now 
considering,  there  is  no  propriety  in  our  con- 
sidering provisions  not  directly  drawn  in 
question. 

[II]  If  there  are  powers  conferred  upon 
the  board  which  cannot  be  conferred  upon  an 
administrative  body  because  of  the  constitu- 
tional provision  that  the  departments  of  gov- 
ernment be  kept  separate,  they  do  not  render 
the  statute  as  a  whole  unconstitutional,  for 
in  the  light  of  the  history  of  legislation  upon 
this  subject-matter  and  from  a  reading  of  the 
statute  Itself  it  is  to  be  presumed  that  the 
Legislature  would  have  passed  the  constitu- 
tional part  of  the  statute  without  the  un- 
constitutional part  State  v.  Scampinl,  77  Vt 
92,  59  Atl.  201;  State  v.  Abraham,  78  Vt  53, 
61  Atl.  766;  Howard  v.  Illinois  Central  R. 
Co.,  207  U.  S.  463,  28  Sup.  Ct.  141,  52  L.  Ed. 
297;  Field  v.  Clark,  143  U.  S.  649,  12  Sup. 
Ct  495,  36  L.  Ed.  294 ;  Huntington  v.  Worth- 
en,  120  U.  S.  97,  102,  7  Sup.  Ct.  469,  30  L.  Ed. 
588. 

[1 1, 20]  In  arguing  that  the  Legislature 
has  undertaken  to  confer  upon  the  board 
full  Judicial  powers  such  as  cannot  be  con- 
ferred upon  an  administrative  body,  the  ap- 
pellant in  its  brief  calls  attention  to  the 
fact  that  the  statute  confers  upon  the  board 
power  to  compel,  by  proceedings  for  con- 
tempt, the  attendance  of  witnesses  and  the 
production  of  evidence.  The  brief  does  not 
discuss  the  power  of  the  Legislature  directly 
to  exercise  the  power  of  punishing  for  con- 
tempt or  to  confer  it  upon  either  of  its 
branches,  or  upon  committees,  or  established 
boards,  constituted  for  the  purpose  of  gath- 
ering information  for  the  Legislature  or  of 
ascertaining  and  declaring  facts,  which  call 
into  operation  the  legislative  will.  We  do 
not  need  to  consider  the  matter  here,  for, 
assuming,  but  not  deciding,  nor  intimating, 
that  this  power  could  not  be  conferred  upon 
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the  Railroad  Commissioners,  we  meet  a  situa- 
tion In  which  the  commission  Is  not  Ineffi- 
cient, for  the  Legislature  further  provided 
that  witnesses  duly  subpoenaed  who  refuse, 
or  neglect,  to  appear  before  the  board,  or 
who  refuse  to  testify  before  it,  shall  be  sub- 
ject to  the  penalties  of  the  statute  applicable 
to  witnesses  who  neglect  or  refuse  to  obey 
subpoenas  to  appear  and  testify  before  the 
courts,  and  a  penalty  is  provided  for  any 
person  who  willfully  obstructs  the  commis- 
sioners in  the  discharge  of  their  duties 
by  refusing  to  furnish  information.  The 
penalties  referred  to,  it  must  be  understood, 
are  enforceable  in  courts  of  law  in  the  same 
manner  as  are  other  penalties  prescribed  by 
statute;  and  in  providing  for  penalties  as 
well  as  for  summary  punishment  by  con- 
tempt the  Legislature  was  doing  nothing  in 
its  nature  inconsistent  (In  re  Chapman,  186 
U.  S.  661,  17  Sup.  Ct  677,  41  L.  Ed.  1164), 
nothing  from  which  the  inference  can  be 
drawn  that,  if  it  could  not  lawfully  do  both, 
It  would  have  done  neither.  As  has  been 
said  of  some  statute  of  this  sort:  "The 
object  of  the  statute  was  not  the  imposition 
of  penalties."  If  the  one  provision  falls,  the 
other  is  not  as  a  consequence  rendered  in- 
valid, and  the  right  of  the  commissioners  to 
conduct  investigations  with  such  powers 
and  sanction  as  are  left  is  unaffected. 

[21]  In  arguing  this  matter,  mention  is 
further  made  of  the  fact  that  the  board  may 
by  "suitable  process"  issuable  by  a  court  of 
law  or  equity  enforce  its  own  decrees.  This, 
indeed,  the  statute  gives  it  authority  to  do, 
except  as  its  orders  are  stayed  by  Judicial 
action  on  the  part  of  the  courts.  It  is  not 
necessary  to  inquire,  and  we  give  no  con- 
sideration to  the  question  of,  whether  there 
is  any  Just  analogy  between  the  collection 
of  'taxes  without  the  intervention  of  the 
courts  and  the  enforcement  of  police  regula- 
tions by  means  of  process  issuing  directly 
from  an  administrative  or  ministerial  body, 
it  the  courts  are  not  called  on  to  interfere. 
If  the  statutory  provision  in  question,  when 
properly  construed,  is  unconstitutional,  and 
we  do  not  decide  the  point  or  Intimate  an 
opinion  upon  it,  it  cannot  be  presumed  that 
without  this  provision  the  Legislature  would 
not  have  passed  the  act,  for  It  further  pro- 
vides a  penalty  for  any  person  who  shall 
fall  within  a  reasonable  time  to  obey  a  final 
order  or  decree  of  the  board.  These  penal- 
ties are  to  be  enforced  through  the  courts, 
for  they  are  put  on  the  same  footing  with 
the  crime  of  perjury  in  giving  false  testi- 
mony before  the  board.  No  claim  is  made 
that  the  provisions  as  to  penalties  are  un- 
constitutional. Some  provisions  of  the  law 
not  herein  referred  to  are  claimed  to  be 
unconstitutional,  and  the  reason  they  are 
not  here  referred  to  Is  that,  if  after  full 
discussion  by  parties  directly  Interested  in 
them  in  a  particular  case  it  should  turn  out 
that  they  are  unconstitutional,  they  are  so 
clearly  severable  that  the  constitutionality 


of  the  law  as  a  whole  would  not  be  affected. 
[22]  The  appellant  further  claims  that  the 
Public   Service   Commission    laws   are  void 
on  the  ground  that,  for  want  of  a  provisos 
for  an  adequate  judicial  review  of  the  or- 
ders of  the  commission,  they  are  in  viola- 
tion of  the  provisions  of  our  state  Consola- 
tion and  of  the  federal  Constitution  prohibit- 
ing the  taking  of  property  without  due  pro- 
cess of  law.     Under  the  statute  providing 
for  appeals,  the  party  upon  whom  an  order 
is  made  may,  If  it  pursues  the  orderly  and 
not  burdensome  course  pointed  out   by  the 
statute,  present  to  this  court  the  questions 
of  the  propriety  of  the  rulings  of  the  com- 
mission in  receiving  or  excluding  evidence, 
the    sufficiency  of   the   evidence    to    sustain 
the  findings   under  the   rule  which    obtain- 
in  this  state  that  a  mere  scintilla  of  evi- 
dence will  not  sustain  a  finding,   and  the 
question  of  the  sufficiency  of  the  findings  to 
warrant  the  order  under  the  rule  that  the 
order  must  not  be  unreasonable  or  arbitra- 
ry in  its  character,  and  that  it  must  bear 
some  just  relation  to  some  reasonable  pur- 
pose with  a  view  to  which  authority  to  make 
it  was  conferred.    Moreover,  the  rights  of  a 
party  are  not  necessarily  limited  to   those 
which  he   may  secure  by  an   appeal.      Sec- 
tion 4,  'c.  2,  of  our  Constitution,  providing 
that  "the  courts  shall  be  open  for  the  trial 
of  all  causes  proper  for  their  cognizance," 
means,  among  other  things,  that  by  a  proper 
proceeding  the  question  of  whether  an  ad- 
ministrative body  has  exceeded  its  powers 
may  be  brought  before  and  determined  by 
the  established  courts.     No  special  machin- 
ery need  be  provided  for  this  purpose  for 
the  common  law  which  Is  a  part  of  the  law 
of   this   state   provides   the   requisite    ma- 
chinery.    As  the  courts  have  authority  to 
determine   the   constitutionality   of    legisla- 
tive acts,   so  in  all  cases  they  have,   and 
must  have,  authority  to  determine  whether 
or  not  any  board  or  commission  claiming  to 
act  under  legislative  authority  has  exceed- 
ed Its  powers.     The  powers  given,  to  this 
court  on  appeal  and  the  common-law  reme- 
dies for  the  protection  of  rights  which  can- 
not be  safeguarded  by  means  of  the  hear- 
ing and  appeal  provided  for  by  statute  are 
sufficient  to  secure  to  every  party  interested 
in  the  orders  of  the  Railroad  Commission 
a  vindication  of  his  full  rights  against  ar- 
bitrary and  unreasonable  action,  usurpation 
of  powers,  and  acts  in  excess  of  authority. 
These   principles  are    firmly   established  in 
this  Jurisdiction.     State  v.  Speyer,  67   Vt 
602,  32  Atl.  476,  29  L.  R.  A.  673,  48  Am.  St 
Rep.  832;    State  v.  Morse,  84  Vt  387,  80 
Atl.  189,  34  L.  R.  A.  (N.  S.)  190;    State  r. 
Haskell,  84  Vt  429,  79  Atl.  852,  34  L.  R.  A 
(N.  a)  286;    State  Board  of  Health  ▼.  St 
Johnsbury,  82  Vt  276,  73  Ati.  681,  23  U  R. 
A.  (N.  S.)  766,  18  Ann.  Caa,  496.      The  ap- 
pellant Invokes  the  case  of  Oregon  &  Co. 
v.  Fairchild  &  State  Railroad  Commission- 
ers, 224  U.  &  510,  32  Sup.  Ct  635,  56  L. 
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Ed.  863,  but  we  understand  that  the  doc- 
trine of  that  case  is  In  accord  with  that 
herein  announced  and  fully  set  forth  in  the 
cases  decided  by  this  court  that  are  above 
referred  to,  as  well  as  In  other  decisions 
of  this  court  In  that  case  the  Judgment 
of  the  state  court  was  reversed  because  the 
fundamental  principles  here  recognized  were 
not  there  fully  regarded.  We  do  not,  ot 
course,  assert  the  right  of  the  state  to 
regulate  Interstate  commerce  for  that  right 
all  the  states  surrendered  to  the  general 
government  But  In  this  case  It  Is  not 
claimed  that  the  order  of  the  commissioners 
conflicts  with  the  Constitution  of  the  United 
States  on  the  ground  that  It  Interferes  with 
Interstate  commerce. 

[23]  As  this  question  is  not  raised,  we  do 
not  discuss  it  Nor  do  we  discuss  the  ques- 
tion of  whether  any  subject  over  which  the 
commission  has  been  given  Jurisdiction  has 
been  so  covered  by  federal  legislation  that 
the  state  enactment  in  that  respect  is  su- 
perseded. If  that  should  be  found  to  be 
the  case  in  respect  to  any  matter  over  which 
Congress  has  a  right  to  assert  and  has  as- 
serted, Its  paramount  authority  the  force 
of  the  state  law  as  a  whole  would  not  be 
In  other  respects  impaired. 

Our  conclusion  U  that  the  Public  Service 
Commission  is  a  legally  constituted  body 
.■with  authority  to  act  and  make  orders  with 
reference  to  the  dangerous  situation  which, 
as  the  case  now  stands,  appears  to  exist  in 
the  vicinity  of  the  Alourgh  station,  and  the 
cause  is  remanded  to  the  Public  Service 
Commission  for  further  proceedings  upon 
due  notice  and  hearing. 

WATSON  and  POWERS,  JJ.,  dissent 

POWERS,  J.  (dissenting).  The  Public  Ser- 
vice Commission  made  ah  order  requiring 
the  defendants  to  install,  maintain,  and  op- 
erate suitable  gates  at  a  grade  crossing  at 
the  railroad  station  Alburgh.  The  Rutland 
Railroad  Company  appealed  from  that  order, 
and  seeks  an  annulment  thereof  on  the 
grounds  (1)  that  the  findings  of  the  commis- 
sion are  predicated,  in  whole  or  In  part,  up- 
on evidence  received  after  the  hearing  pro; 
vided  for  by  law  had  finally  adjourned ;  and 
(2)  that  the  act  creating  the  commission  Is 
unconstitutional  and  void. 

1.  The  record  before  us  shows  that  these 
proceedings  were  begun  by  a  petition  filed 
with  the  commission  on  September  23,  1911; 
that  a  subpoena  was  duly  issued  by  the  clerk 
of  the  commission,  therein  specifying  a  time 
and  place  for  a  hearing  on  the  petition;  that 
service  of  this  subpoena  was  duly  accepted 
by  tbe  defendants,  and  that  a  hearing  was 
had  on  November  24,  1911,  both  defendants 
being  represented  by  counsel.  The  commis- 
sion reports  that  the  question  what  ought  to 
be  done  in  the  matter  had  caused  it  a  good 
deal  of  embarrassment  and  had  resulted  In 


the  employment  by  the  board  of  an  expert 
who  had  carefully  examined  the  condition 
complained  of  in  respect  of  the  crossing,  and 
made  the  commission  a  detailed  report.  The 
commission  further  reports  that  on  April  8, 
1912,  an  actual  count,  made  under  the  su- 
pervision of  its  expert,  showed  that  688  per- 
sons traversed  the  crossing  between  5  a.  id. 
and  9  p.  m.,  and  that  during  that  time  there 
were  49  train  movements  over  it  and  that 
these  figures  showed  about  the  daily  traffic 
at  that  point-  The  commission  makes  some 
further  analysis  of  these  figures,,  and  says 
that  "enough  has  been  said  to  show  that  this 
crossing  is  a  very  dangerous  one."  An  elec- 
tric alarm  bell  is  now  installed  there  and 
operated  by  the  Central  Vermont  Railway 
Company,  but  owing  to  certain  conditions 
pointed  out  by  the  commission,  it  does  more' 
harm  than  good.  Tbe  commission  goes  on  to 
say  that  its  expert  reports  that  all  the  evi- 
dence showed  (and  the  commission  so  finds) 
that  It  is  Impracticable  to  install  an  electric 
bell  system  of  alarm  so  connected  with  the 
tracks  of  both  defendants  as  to  afford  any 
protection  to  this  crossing.  The  commission 
considered  the  elimination  of. the  crossing: 
but  the  large  expense  involved  and  the  limit- 
ed appropriation  available  precluded  this. 
"We  therefore  find,"  concludes  the  commis- 
sion, "that  public  safety  requires  that  this 
crossing  be  protected  by  the  Installation  and 
maintenance  of  gates  and  fences  for  that 
purpose,"  as  indicated  in  the  order  appealed 
from.  It  is  quite  apparent  from  the  report 
of  the  commission  that  its  findings-  are  based 
partly,  if  not  wholly,  upon  the  report  of  its 
expert  He  was  not  appointed  until  after 
the  hearing  on  November  16th,  and  it  is  evi- 
dent that  the  dangers  of  the  crossing  are  in 
a  great  measure  due  to  the  large  amount  of 
daily  traffic  by  persons  and  trains,  over  It 
This  was  wholly  ascertained,  so  far  as  the 
facts  are  shown,  by  the  count  supervised  by 
the  expert  without  which  it  would  not  ap- 
pear that  enough  had  "been  said  to  show 
that  this  crossing  is  a  very  dangerous  one." 
Besides,  it  was  the  evidence  before  the  ex- 
pert, and  not  that  before  the  board,  that  re- 
sulted In  a  finding  rejecting  the  idea  of  a 
more  efficient  electric  signal. 

So  we  cannot  escape  the  conclusion  that  In 
reaching  its  ultimate  finding  the  commission 
made  use  of  evidence  taken  outside  the  pub- 
lic hearing,  which  the  defendants  had  no 
opportunity  to  meet  either  by  way  of  cross- 
examination  or  otherwise.  This  is  not  In 
accordance  with  the  provisions  of  the  law, 
and  the  order  predicated  thereon  is  Irregular, 
and  will  be  set  aside  This  conclusion  would 
dispose  of  the  case,  and  would  ordinarily  pre- 
clude an  examination  of  the  constitutional 
question  raised ;  for  the  general  rule  is  that 
the  court  will  not  pass  upon  the  constitu- 
tionality of  a  statute,  unless  it  is  necessary 
to  do  so  in  order  to  finally  dispose  of  the 
case.     Blanchard  v.  Barre,  77  Vt  420,  60 
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Atl.  970;  State  v.  Wilson,  79  Vt  379,  65 
Atl.  88;  Post  v.  Rutland  R.  Co.,  80  Vt  551, 
69  Atl.  156;  State  v.  B.  &  M.  Railroad,  82 
Vt  121,  71  Atl.  1044.  But  this  rule  has  Its 
exceptions:  When  the  settlement  of  such 
question  is  one  of  public  importance,  the 
court  may  properly  consider  and  dispose  of 
it,  although  such  a  course  is  not  necessary 
to  a  disposition  of  the  case.  Borgnis  v.  Falk 
Co.,  147  Wis.  327,  133  N.  W.  209.  37  L.  R.  A. 
(N.  S.)  489.  This  is  well  shown  by  the  state- 
ment In  Light  v.  United  States,  220  U.  S. 
523,  31  Sup.  Ct  485,  55  L.  Ed.  570 :  "Where 
a  £ase  in  this  court  can  be  decided  without 
reference  to  questions  arising  under  the  fed- 
eral Constitution,  that  course  la  usually  pur- 
sued, and  Is  not  departed  from  without  Im- 
portant reasons."  The  settlement  of  the 
'constitutional  question  Involved  In  the  case 
in  hand  is  of  great  public  importance,  and  it 
is  of  the  highest  consequence  that  it  be  pass- 
ed upon  while  the  Legislature  is  in  session, 
that  such  amendments  in  the  law  as  may  be 
found  necessary,  if  any,  may  be  promptly 
made,  without  awaiting  another  session  of 
that  body.  So  it  is  deemed  best  to  treat  the 
case  as  exceptional,  and  to  dispose  of  the 
constitutional  question  presented. 

The  claim  of  the  defendant  is  that  by  the 
act  creating  the  commission  and  defining  its 
powers  and  duties  (No.  126,  Acts  of  1906) 
legislative,  executive,  and  judicial  powers 
are  so  blended  and  conferred  upon  it  as  to 
transgress  the  provisions  made  for  the  sepa- 
ration of  those  powers  by  chapter  2  of  the 
Constitution  of  this  state.  A  consideration 
of  this  claim  is  unembarrassed  by  two  fea- 
tures which  may  as  well  be  set  aside  at  the 
outset:  We  need  not  consider  what  powers 
and  duties  may,  without  constitutional  ob- 
jections, be  conferred  upon  the  members  of 
the  commission  as  individuals,  for  the  legis- 
lation referred  to  relates  solely  to  the  board 
as  such.  Nor  are  we  called  upon  to  examine 
the  Constitution  of  the  United  States  upon 
the  question  directly  raised,  for  it  contains 
nothing  to  prohibit  a  state,  under  its  own 
laws,  from  conferring  different  governmental 
powers  upon  the  same  body  or  agency  (Liv- 
ingston's Lessee  v.  Moore,  7  Pet  469,  8  L. 
Ed.  751;  Reetz  v.  Michigan,  188  U.  S.  505, 
23  Sup.  Ct  390,  47  L.  Ed.  563 ;  Consolidated 
Rendering  Co.  v.  Vermont,  207  U.  S.  541,  28 
Sup.  Ct  178,  52  L.  Ed.  327,  12  Ann.  Cas. 
658;  Prentis  v.  Atlantic  Coast  Line  R.  Co., 
211  U.  S.  210,  29  Sup.  Ct  67,  53  L.  Ed.  150). 
though,  as  we  shall  see,  the  decisions  of  the 
federal  Supreme  Court  are  most  valuable 
guides  to  a  proper  decision  of  the  question. 
It  is  one  of  the  fundamentals  of  the  Ameri- 
can system  of  constitutional  government  that 
all  governmental  power  shall  be  separated 
into  three  classes  and  conferred  upon  three 
distinct,  but  co-ordinate,  departments — legis- 
lative, executive,  and  judicial.  Such  a  distri- 
bution has  always  been  considered  by  the 
American  people  as  necessary  to  the  security 


of  the  liberties  of  the  citizen,  the  certain 
of  popular  government  and  the  perpetu:" 
of  free  institutions.     The  founders  of  >r 
state  believed  with  Blackstone  that :  "In  i 
tyrannical   governments   the   right  both  •: 
making  and  enforcing  the  laws  is  vested  ! 
one  and  the  same  man,  or  one  and  the  sa' 
body  of  men,  and  that,  wherever  these  i  • 
powers  are  united  together,  there  can  to  - 
public  liberty."    It  was  said  by  Judge  Aikr-  • 
in  Bates  v.  Kimball,  2  D.  Chip.  77,  that  "i!- 
necessity  of  a  distinct  and  separate  exlstec  - 
of  the  three  great  departments  of  gov?!? 
ment  was  well  understood  by  the  people  of 
this  state  at  the  time  of  the  adoption  of  >*: 
Constitution.    Its  importance  to  the  seoiri 
ty  of  public  liberty  and  private  rights  had 
been  proclaimed  and  enforced  by  some  of  tt* 
wisest  and  most  eminent  men  of  other  co» 
tries  and  of  this,  among  whom  are  M«* 
tesquleu,  Sir  William  Blackstone,  Jeffer** 
and  Madison."     Accordingly,  our  first  Go- 
stltution,    adopted   in    1777,    and    borrowed 
from  that  of  Pennsylvania  adopted  the  year 
before,  provided  for  this  distribution  of  p>v- 
ernmental  powers,  but  contained  no  prohi  I  i:- 
lng  clause.    And  it  must  be  admitted  ttw 
during  the  first  septenary  of  our  state  ?*><■• 
eminent  this  constitutional  provision  was  tw 
often  disregarded.    To  a  student  of  the  his- 
tory of  the  times,  however,  ft  Is  not  alto- 
gether surprising  to  find  the  Legislature,  wta 
some  frequence,  encroaching  upon  the  do- 
mains of  the  other  departments,  especial 
that  of  the  judiciary.     It  passed  arts  pro- 
hibiting the  trial  of  cases  Involving  title  to 
land ;   prohibited  trials  predicated  upon  cer- 
tain contracts ;    set  Itself  up  as  a  court  o! 
chancery ;  appointed  a  commission  to  dedt> 
disputes  over  titles  and  made  its  own  decree 
conclusive ;   It  granted  new  trials.  Nor  dur- 
ing the  same  time  was  the  council  free  from 
similar  transgressions.     It  remitted  a  part 
of  a  debt  contracted  in  Continental  mone;: 
authorized  the  Surveyor  General  to  settle  the 
accounts  of  those  running  lines  under  hi- 
direction ;  passed  a  resolution  requiring  cer- 
tain papers  belonging  by  law  to  the  office  of 
the  Secretary  of  State  to  be  deposited  wit» 
Its  clerk;    substituted  a  charter  of  anouvr 
gore  of  land  for  one  granted  by  the  Assem- 
bly;  It  granted  divorces.    All  this  is  aot  to 
be  taken  as  an  indication  that  the  people 
lacked  in  appreciation  of  the  importance  of 
the  provisions  of  the  Constitution  referred  to. 
or  that  they  were  indifferent  to  the  linn* 
tions  imposed  by  that  document    But  ralM 
as  a  result  of  inexperience  in  governmental 
affairs,  of  impressions  and  prejudices  acqnlr- 
ed  before  they  removed  to  this  state,  and  in* 
pressing  necessities  of  the  times.    The  first 
council  of  censors  promptly  and  viawooslf 
condemned  these  practices,  revised  the  l'<*" 
stltution,  and  called  a  convention  to  consider 
and  act  upon  certain  proposals  of  amend- 
ment.   The  result  was  that  while  many  «' 
these  were  rejected,  the  one  containing  the 
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prohibiting  clause  found  In  section  6  of  chap- 
ter 2  of  our  present  Constitution  was  adopt- 
ed, "the  legislative,  executive,  and  Judiciary 
departments  shall  be  separate  and  distinct, 
so  that  neither  exercise  the  powers  properly 
belonging  to  the  other,"  since  which  time 
transgressions  of  the. kind  mentioned  have 
been  infrequent. 

Our  attention  Is  called  to  the  difference  in 
phraseology  in  different  prohibiting  clauses 
— how  some  are  in  terms  more  restrictive 
than  ours.  But  I  do  not  consider  this  of 
consequence.  While  these  clauses  differ 
somewhat  in  the  terms  used,  the  fundamental 
purpose  and  the  ultimate  object  is  the  same 
In  all,  and  the  result  is  unaffected  by  the 
form  of  expression.  The  Constitution  of  the 
United  States  contains  no  prohibiting  clause 
at  all,  yet  it  is  held  that  the  powers  confided 
to  one  of  the  departments  cannot  be  exer- 
cised by  any  other.  Kllbourn  v.  Thompson, 
103  U.  S.  168,  26  L.  Ed.  377.  In  the  Alabama 
Constitution  it  was  provided  that  "no  person 
or  collection  of  persons,  being  of  one  of 
these  departments,  shall  exercise  any  power 
properly  belonging  to  either  of  the  others," 
while  the  Virginia  Constitution  contained  a 
prohibiting  clause  Just  like  ours.  Yet  the 
Supreme  Court  of  the  United  States,  in  Wat 
kins  v.  Holman's  Lessee,  16  Pet  25, 10  L  Ed. 
873,  construed  them  to  mean  the  same  thing, 
saying:  "The  inhibition  of  the  Alabama 
Constitution  contains  In  terms  that  which 
arises  from  the  construction  of  the  Consti- 
tutions of  other  states."  And  it  was  said 
by  Judge  Cooley  in  Butler  v.  Saginaw  Coun- 
ty, 26  Mich.  27:  "It  Is  well  settled  that  the 
apportionment  of  legislative  power  to  one 
department  of  the  government  will  not  author- 
ize it  to  exercise  any  portion  of  the  Judicial 
power  which  is  apportioned  to  another  de- 
partment The  apportionment  is  of  itself  an 
Implied  prohibition  upon  its  exercise  by 
the  Legislature."  But  that  a  complete  and 
absolute  separation  of  these  governmental 
powers  was  not  contemplated  when  our  Con- 
stitution was  adopted  appears  from  the  in- 
strument Itself.  The  Governor  is  therein 
endowed  with  the  veto  power,  and  has,  to  a 
limited  extent  a  part  In  legislation.  The 
House  of  Representatives  may  order,  and  the 
Senate  try,  impeachments,  therein,  acting  as 
a  Judicial  body.  Each  house  of  the  General 
Assembly  may  judge  of  the  qualifications  of 
its  own  members.  Moreover,  it  has  been 
found  impossible  in  practice  to  keep  the 
departments  entirely  separate,  so  that  under 
no  circumstances  should  one  perform  duties 
which  partake  of  the  character  of  those 
appertaining  to  another.  No  such  exact 
division  of  governmental  powers  Is  pos- 
sible. State  v.  R.  R.  Com.,  52  Wash.  17,  100 
Pac  179;  State  v.  Bates,  96  Minn.  110,  104 
N.  W.  709,  118  Am.  St  Rep.  612;  So.  Ry. 
Co.  v.  Melton,  138  Ga.  277,  65  S.  E.  665. 
"The  division  of  governmental  powers  into 
executive,  legislative,  and  Judicial,"  said  the 
court  in  Minneapolis,  etc.,  R.  Co.  v.  Railroad 
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Com.,  186  Wis.  146,  116  N.  W.  905,  17  L.  R. 
A.  (N.  S.)  821,  "while  of  great  importance  in 
the  creation  or  organization  of  a  state,  and 
from  the  viewpoint  of  institutional  law  and 
otherwise,  Is  not  an  exact  classification.    No 
such  exact  delimitation  of  governmental  pow- 
ers Is  possible"    It  may  safely  be  said  thaf 
it  has  come  to  be  everywhere  recognized  that 
Constitutions  do  not  forbid  the  exercise  by 
one  department  of  the  government  of  func- 
tions partaking  of  the  character  of  those  be- 
longing to  another,  when  that  shall  be  in- 
cidentally necessary  to  the  proper  discharge 
of  Its  own  duties.    Although  the  powers  of 
one  department,  In  a  full  and  complete  sense 
of  the  term,  cannot  be  delegated  to  another 
department    one   department   may    perform 
acts  which  partake  of  the  character  of  those 
of  another,  when  they  are  coupled  with  the 
exercise  of  its  own  paramount  power,  and 
are  essential  to  its  complete  and  efficient  use. 
Watklns  v.  Holman's  Lessee,  16  Pet  25,  10 
L.  Ed.  873.     Thus  the  Legislature  cannot 
delegate  to  this  court  power  to  make  a  law ; 
yet  it  may  leave  to  this  court  authority  to 
prescribe  rules  of  practice  which  have  the 
force  and  effect  of  a  law.    Therein  the  court 
exercises  functions   which   partake   of  the 
legislative  character,  but  only  as  an  incident 
to  the  discharge  of  its  proper  judicial  func- 
tions, and  because  essential  to  an  efficient 
exercise  thereof.     So  a  commission  of  the 
character  here  in  question  In  the  prosecution 
of  its  duties  and  as  a  preliminary  to  final 
action  hears  and  decides  after  the  manner 
of  judicial  bodies.     The  Legislature  itself 
does  this  in  some  measure.     But  these  are 
not  transgressions  of  the  limitations  of  the 
Constitution,  because  they  come  within  the 
rule  Just  stated.    Turning  now  to  an  analysis 
of  the  powers  and  duties  of  the  commission 
as  established  by  the  act  of  its  creation,  we 
find  that  by  section  23  the  supervision  and 
regulation  of  railroads  is  intrusted  to  the 
commission.    Power  to  that  end  is  conferred 
with  a  lavish  hand.    It  would  be  impossible 
to  find  terms  with  which  to  make  a  juris- 
diction more  inclusive.    This  power  of  gov- 
ermental  regulation  Is  one  of  the  attributes 
of  that  all-pervading  police  power,  by  force 
of  which  the  state  conserves  the  health,  safe- 
ty, convenience,  and  welfare  of  its  people. 
This  power  Is  committed  to  the  Legislature, 
and,  subject  to  certain  limitations  not  here 
Involved,  may  be  exercised  directly  by  legis- 
lative enactment  or  it  may  be  vested  in 
boards  created  for  administrative  purposes, 
to  be  applied  according  to  a  general  legis- 
lative scheme.    The  power  to  supervise  and 
regulate  public  service  does  not  differ  In  kind 
or  quality  from  that  which  is  exercised  in 
safeguarding  the  public  health.    L.,  S.  ft  M. 
S.  R.  Co.  v.  Ohio,  178  Ui  S.  286,  19  Sup.  Ct. 
465,  43  L.  Ed.  702.    It  is  delegable  under  the 
same  circumstances  and  to  the  same  extent 
The  maxim  of  the  law  that  legislative  power 
cannot  be  delegated  applies  In  the  one  case 
In  the  same  way  and  with  the  same  result 
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as  In  the  other.  Much  time  and  learning 
have  been  expended  by  the  courts  In  distin- 
guishing between  functions  which  are  es- 
sentially and  wholly  legislative  and  so  non- 
delegable, and  those  which  involve  the  adop- 
tion of  mere  administrative  regulations  and 
so  are  delegable.  It  would  not  be  profitable 
to  review  all  that  has  been  said  on  this  sub- 
ject or  at  this  late  day  to  inquire  whether 
the  courts  have  pushed  the  law  too  far  in 
their  anxiety  to  sustain  the  acts  creating 
these  most  useful  commissions.  It  is  enough 
for  me  to  say  that  it  Is  now  the  settled  law 
of  the  American  courts  that  the  power  now 
spoken  of — the  power  of  governmental  regu- 
lation— may  be  turned  over  to  an  administra- 
tive body  without  violating  the  provisions 
of  the  Constitution.  The  theory  of  the  cases 
being  that  the  Legislature  lays  down  the 
general  plan,  and  only  leaves  to  the  commis- 
sion the  power  to  fill  in  the  details.  Way- 
man  v.  Southard,  10  Wheat.  1,  6  L  Ed.  253 ; 
Union  Bridge  Co.  v.  United  States,  204  U.  S. 
364,  27  Sup.  Ct  367,  51  L.  Ed.  523 ;  United 
States  v.  Grlmaud,  220  U.  S.  506,  31  Sup. 
Ct  480,  55  L.  Ed.  563.  "The  elementary 
proposition,"  says  Mr.  Justice  White  in  At- 
lantic Coast  Line  R.  Co.  v.  Corp.  Com.,  206 
U.  S.  1,  27  Sup.  Ct  585,  51  L.  Ed.  933,  11 
Ann.  Cas.  398,  "that  railroads  from  the 
public  nature  of  the  business  by  them  carried 
on  and  the  Interest  which  the  public  have  in 
their  operation  are  subject  as  to  their  state 
business,  to  state  regulation,  which  may  be 
exerted  either  directly  by  the  legislative  au- 
thority, or  by  administrative  bodies  endowed 
with  power  to  that  end,  Is  not  and  could  not 
be  successfully  questioned,  in  view  of  the 
long  line  of  authorities  sustaining  that  doc- 
trine." A  more  recent  and  equally  satis- 
factory statement  Is  found  In  Southern  Ind. 
Ry.  Co.  v.  Railroad  Com.,  172  Ind,  113,  87 
N.  E.  966:  "The  adjudications  seem  to  be 
agreed  that,  as  the  state  Legislature  posses- 
es  the  power  to  regulate  the  business  of  rail- 
roads, they  may  delegate  that  power  to  a 
commission  or  other  administrative  body, 
and  what  such  administrative  agent  does, 
within  the  powers  with  which  it  is  endowed, 
Is  as  valid  and  conclusive  as  if  done  by  the 
Legislature  itself."  And  this  Is  saying  no 
more  than  this  court  has  said ;  for  in  Board 
of  Health  v.  St  Jobnsbury,  82  Vt  276,  73 
Atl.  681,  23  L.  R.  A.  (N.  S.)  766,  18  Ann.  Cas. 
496,  In  speaking  of  the  police  power,  we  said: 
"That  right  to  say  the  least  embraces  such 
reasonable  rules  and  regulations,  established 
directly  by  legislative  enactment  as  will 
protect  the  public  health  and  the  public  safe- 
ty. And  the  state  may  invest  local  or  state 
boards,  created  for  administrative  purposes, 
with  authority  In  some  proper  way  to  safe- 
guard the  public  health  and  the  public  safe- 
ty." And,  again,  In  State  v.  Morse,  84  Vt 
387,  80  Atl.  189,  34  L.  R.  A.  (N.  S.)  190,  In 
speaking  on  the  same  subject  we  said:  "The 
power  may  lawfully  be  delegated  to  munici- 
palities, to  local  or  to  state  boards,    •    •    • 


and,  when  so  delegated,  the  agency  employed 
is  clothed  with  power  to  act  as  full  and 
efficient  as  that  possessed  by  the  Legislature 
Itself." 

The  primary  object  In  creating  such  com- 
missions Is  to  see  to  it  that  the  legislative 
purpose  and  mandate  are  observed  and  car- 
ried out    This  purpose  may  find  expresses: 
in  enactments  directly  applicable,  or   in  tfcr 
legislative    adoption    of   the    common    la*. 
Whichever  way  It  is  expressed,  the  commis- 
sion is  charged  with  the  duty  of  making  it 
effective.    Such  a  commission  is  everywhere 
held  to  be  a  mere  administrative  body.     It  is 
neither  legislative  nor  Judicial.     I   am  nor 
speaking  of  a   commission  the   legality  at 
which  Is  admitted,  and  using  the  terms  "leg- 
islative" and  "Judicial"  in  their  full,   le»»: 
sense.     The  distinction  between  legislative 
powers  (In  this  sense)  which  all  agree  cannot 
be  delegated  and  mere  administrative  duties, 
the  performance  of  which  is  essential  to  toe 
effectiveness  of  the  law,  and  which  may  be 
delegated,  is  well  shown  In  State  v.  Chicago. 
etc.,  R.  Co.,  38  Minn.  281,  87  N.  W.  782,  ap- 
proved In  State  v.  Great  Northern  R.  Co.,  100 
Minn.  445,  111  N.  W.  289,  10  L  R.  A.  <N.  S4 
250,  wherein  it  was  held  that  legislative  pow- 
er was  not  delegated  to  the  commission,  but 
that  It  was  simply  charged  with  the  adminis- 
tration of  the  law  as  enacted.    See,  also,  C 
B.  ft  Q.  R.  Co.  v.  Jones,  149  111.  361,  37  X. 
B.  247,  24  L.  R.  A.  141,  41  Am.  St  Rep.  27$. 
In  Reagan  v.  Farmers'  L.  &  T.  Co.,  154  C.  S. 
362,  14  Sup.  Ct  1047,  38  L.  Ed.  1014,  Mr. 
Justice  Brewer  speaks  on  this  subject  with 
his  usual  directness:  "There  can  be  no  doute 
of  the  general  power  of  the  state  to  regulate 
the  fares  and  freights  which  may  be  charged 
and  received  by  railroads  and  other  carriers, 
and  that  this  regulation  can  be  carried  on  by 
means  of  a  commission.     Such  commission 
Is  merely  an  administrative  board  created  by 
the  state  for  carrying  into  effect  the  will  of 
the  state  as  expressed  by  its  legislation." 
This  is  the  theory  of  the  Railroad  Commis- 
sion Cases,  116  U.  S.  307,  6  Sup.  Ct  334,  3SS.     I 
1191,  29  L  Ed.  636,  and  is  the  view  which 
has  always  been  entertained  by  the  Supreme 
Court   of   the   United   States.     Buttfield  v. 
Stranahan,  192  U.  S.  470,  24  Sup.  Ct  349,  43 
L.    Ed.    525;    Union   Bridge   Co.   v.    United 
States,  204  U.  S.  364,  27  Sup.  Ct  367,  51  L 
Ed.  523;   Monongahela  Bridge  Co.  v.  United 
States,  216  U.  S.  177,  30  Sup.  Ct  356,  54  L 
Ed.  435;    Interstate  Com.  Com.  v.  Goodrich 
Transit  Co.,  224  U.  S.  194,  32  Sup.  Ct  436, 
56  L.  Ed.  729;    United  States  v.  Grimaod. 
220  U.  S.  506,  31  Sup.  Ct  480,  55  L  Ed.  563; 
the  last-named  case  being  a  most  instructive 
one.    And  it  Is  a  fact  of  much  significance 
that,  while  the  power  of  the  Interstate  Com- 
merce Commission  has  been  extended  from 
time  to  time,  it  has  not  been  invested  with 
judicial  power,  nor  has  the  federal  Supreme 
Court  ever  modified  its  view  that  It  Is  a  mere 
administrative  body.    Upon  such  a  body  the 
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unctions  of  a  court  cannot  be  conferred. 
State  v.  Wolfer  (Minn.)  138  N.  W.  315; 
Jeorge  v.  People,  167  111.  447,  47  N.  E.  741 ; 
'eople  v.  Mallary,  195  111.  582,  63  N.  E.  508, 
«  Am.  St  Rep.  212;  Louisville,  etc.,  R.  Co. 
-.  McChord  (a  C.)  103  Fed.  216;  Shoultz  v. 
'IcPheeters,  79  Ind.  373;  In  re  Dumford,  7 
Can.  App.  80,  53  Pac.  92;  Hayburn's  Case. 
:  Dall.  409,  1  L.  Ed.  436;  United  States  v. 
"errelra,  13  How.  40,  14  L.  Ed.  42,  and  .note 
n  United  States  v.  Todd  prepared  by  Chief 
ustiee  Taney  under  the  direction  of  the 
ourt  See,  also,  Interstate  Com.  Com.  v. 
irimson,  154  U.  S.  447,  14  Sup.  Ct  1125,  38 
j.  Ed.  1047,  wherein  Mr.  Justice  Harlan  re- 
era  to  these  cases,  and  says  of  the  statute 
avolved  In  the  Hayburn  and  Todd  Cases,  and 
k-hich  was  held  to  be  inoperative:  "It  thus 
ppears  that  the  act  of  1792,  above  referred 
o,  attempted  to  Impose  upon  the  courts  of 
he  United  States  duties  purely  adminlstra- 
ive  in  character." 

Moreover,  the  power  of  regulation  is  leg- 
slative  In  character,  and  in  exercising  it  the 
idmlnlstratlve  body  must  be  classed  as  a  leg- 
slatlve  agency.  The  particular  branch  of 
his  power  which  has  been  most  frequently 
•ef  ore  the  courts  Is  the  rate-making  power, 
nterstate  Com.  Com.  v.  Cln.,  eta,  R.  Co.,  167 
J.  S.  479,  17  Sup.  Ct  896,  42  L  Ed.  243,  was 
i  case  involving  the  question  whether  the 
nterstate  Commerce  Commission  was  invest- 
;d  with  power  to  establish  rates.  In  decld- 
ng  that  that  power  had  not  then  been  con- 
erred  upon  that  commission  Mr.  Justice 
Jrewer  says:  "It  is  one  thing  to  inquire 
whether  the  rates  which  have  been  charged 
tnd  collected  are  reasonable — that  Is  a  Ju- 
llcial  act— but  an  entirely  different  thing  to 
>rescrlbe  rates  which  shall  be  charged  In 
he  future — that  is  a  legislative  act  *  *  * 
t  will  be  perceived  that  In  this  case  the  In- 
erstate  Commerce  Commission  assumed  the 
■ight  to  prescribe  rates  which  should  control 
n  the  future,  and  their  application  to  the 
■ourt  was  for  a  mandamus  to  compel  the 
'ompanies  to  comply  with  their  decision; 
hat  Is,  to  abide  by  their  determination  as 
o  the  maximum  rates  to  be  observed  In  the 
'uture.  *  *  *  The  power  given  Is  the 
tower  to  execute  and  enforce,  not  to  tegis- 
ate.  The  power  given  Is  partly  judicial, 
tartly  executive  and  administrative,  but  not 
egislative.  *  *  *  The  power  to  prescribe 
i  tariff  of  rates  for  carriage  by  a  common 
rarrier  is  a  legislative,  and  not  an  admlnls- 
xative  or  Judicial  function.  •  *  •"  Prentis 
■  .  Atlantic  Coast  Line  R.  Co.,  211  U.  S.  210, 
»  Sup.  Ct  67,  53  L  Ed.  150,  involved  the 
validity  of  passenger  rates  fixed  by  the  cor- 
poration commission  of  Virginia,  The  point 
>vas  made  that  the  courts  of  the  United 
States  could  not  Interfere  because  the  com- 
mission was  a  court  within  the  meaning  of 
Rev.  Stat  |  720  (U.  S.  Comp.  St  1901,  p.  581). 
tn  rejecting  this  claim,  the  court,  speaking 
through  Mr.  Justice  Holmes,  says:    "A  ju- 


dicial inquiry  Investigates,  declares,  and  en- 
forces liabilities  as  they  stand  on  present  or 
past  facts  and  under  laws  supposed  already 
to  exist  That  Is  its  purpose  and  end.  Leg- 
islation, on  the  other  hand,  looks  to  the  fu- 
ture and  changes  existing  conditions  by  mak: 
ing  a  new  rule,  to  be  applied  thereafter  to 
all  or  some  part  of  those  subject  to  its  power. 
The  establishment  of  a  rate  Is  the  making 
of  a  rule  for  the  future,  and  therefore  Is  an 
act  legislative,  not  judicial,  in  kind.  •  *  *" 
To  the  same  effect  is  the  statement  of  Mr. 
Justice  Field  in  the  Sinking  Fund  Cases,  99 
U.  &  761,  25  L.  Ed.  504.  Atchison,  etc.,  R. 
Co.  v.  Denver,  etc.,  R.  Co.,  110  U.  S.  667,  4 
Sup.  Ct  185,  28  L  Ed.  291,  was  a  proceeding 
to  compel  one  railroad  to  unite  with  another 
to  form  a  through  line  and  for  the  exchange 
of  business.  The  court  declined  to  interfere 
on  the  ground  that  the  remedy  was  legisla- 
tive rather  than  judicial.  In  McChord  v. 
L.  4  N.  R  Co.,  183  U.  S.  483,  22  Sup.  Ct.  165, 
46  L.  Ed.  289,  an  Injunction  was  sought  to 
restrain  the  Kentucky  Railroad  Commission 
from  proceeding  under  an  alleged  unconstitu- 
tional statute  of  that  state  to  establish  max- 
imum passenger  and  freight  rates.  The  in- 
junction was  denied  on  the  ground  that  to 
grant  it  would  be  to  restrain  legislation.  Mr. 
Chief  Justice  Fuller,  In  expressing  the  unan- 
imous opinion  of  the  court,  says:  "The  fix- 
ing of  rates  Is  essentially  legislative  in  its 
character,  and  the  general  rule  is  that  leg- 
islative action  cannot  be  Interfered  with  by 
injunction." 

The  significance  of  this  case  should  not  be 
overlooked.  From  it  we  learn  that  while 
these  commissions  are  held  to  be  administra- 
tive agencies,  to  which  these  matters  may  be 
committed  without  an  unconstitutional  del- 
egation of  legislative  power,  their  functions 
are  so  far  legislative  In  character  as  to  be 
free  from  Interference  in  advance.  There 
can  be  but  one  conclusion  drawn  from  the 
cases:  The  delegation  of  the  power  of  reg- 
ulation does  not  and  cannot  change  Its 
character.  It  remains  a  legislative  function, 
and  the  body  to  which  it  is  committed  is  a 
legislative  agency  (Mr.  Justice  Bradley  in 
Railroad  Co.  v.  Minnesota,  134  U.  S.  466,  33 
L.  Ed.  970),  without  whose  action  legislation 
Is  Incomplete  and  inefficient  It  is  only  in 
theory  and  in  a  technical  sense  that  the  or- 
ders of  a  commission  differ  from  a  legislative 
enactment  and  the  delegation  of  the  power 
to  prescribe  rules  of  this  character  Is  to  be 
defended  quite  as  much  upon  the  ground  of 
necessity  as  on  legal  principles.  "It  is  not 
the  mode  of  doing  a  thing,  nor  by  the  pre- 
tended capacity  in  which  It  Is  done,  but  the 
nature  of  the  act  itself  that  its  propriety  or 
impropriety  is  to  be  determined,"  said  Judge 
Aikens  in  Bates  v.  Kimball,  2  D.  Chip.  77.° 
He  also  drew  the  distinction  between  a  leg- 
islative .and  Judicial  act  just  where  It  was 
drawn  in  the  Prentis  Case  above  referred  to, 
saying:     "That  which  distinguishes  a  Judi- 
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dal  from  a  legislative  act  1b  that  the  one  Is 
a  determination  of  what  the  existing  law  Is 
In  relation  to  a  particular  thing  done  or 
happened;  while  the  other  Is  a  predetermina- 
tion of  what  the  law  shall  be  for  the  regula- 
tion and  government  of  all  future  cases  fall- 
ing within  its  provisions."  Whether  this 
rule  would  answer  as  a  test  In  all  cases  that 
might  arise  I  need  not  stop  to  consider.  It 
certainly  Is  one  frequently  to  be  found  In  the 
books.  Chairman  Knapp,  whose  Intelligence 
and  experience  add  great  weight  to  his  opin- 
ions, testified  before  the  committee  on  inter- 
state commerce  In  the  United  States  Senate 
(Vol.  4,  pp.  3299,  8300),  as  follows:  "To  my 
notion  regulation  is  legislation.  *  *  *  A 
tariff  Is  a  law.  It  Is  a  rule  of  action  of  gen- 
eral application.  So  long  as  It  is  In  force, 
It  has  all  the  characteristics  and  all  the  bind- 
ing obligations  of  a  statute.  To  depart  from 
it  is  a  misdemeanor,  *  •  •  and  In  the 
very  nature  of  the  case  the  proposal  to  use 
the  methods  of  a  court  to  deal  with  a  pure- 
ly legislative  question  is  Incongruous  and  un- 
suitable." A  moment's  reflection  will  con- 
vince any  one,  it  seems  to  me,  that  it  Is  the 
rule  or  order  of  the  commission  (administra- 
tive though  you  may  call  it)  which  alone  Is 
of  any  practical  importance  to  the  railroad 
or  the  public.  It  Is  this  which  is  to  have  op- 
erative effect  upon  the  carrier.  It  Is  this 
which  is  to  accomplish  the  reform  and  cor- 
rect the  abuse.  It  is  this  which  must  be 
obeyed.  It  is  this,  the  disobedience  of  which 
Is  made  penal.  Without  it  legislation  is  in- 
complete. Legislation  does  not  end  and  ad- 
ministration begin  until  this  act  of  the  com- 
mission is  added  to  what  has  gone  before. 
There  is  an  implied  confession  of  all  this  in 
the  holdings  that  the  commission  may  be  au- 
thorized to  "All  in  the  details"  of  legislation. 
So  the  question  here  presented  Is  not  alone 
can  administrative  functions  be  conferred 
upon  a  court,  but  can  these  administrative 
functions  be  conferred  on  a  court;  or,  to 
state  It  the  other  way,  can  full  Judicial  pow« 
er  be  conferred  upon  such  an  administrative 
■board.  Let  it  be  borne  in  mind  all  along 
that  In  all  practical  senses,  to  all  intents  and 
purposes,  it  Is  the  commission  which  does 
the  legislating.  Theorize  about  It  as  much 
as  we  may,  it  must  be  confessed  that  its  or- 
ders so  closely  resemble  and  bear  such  close 
affinity  to  legislative  enactments  that  it 
takes  an  expert  to  distinguish  between  them. 
For  example:  The  difference  between  a  leg- 
islative mandate  to  erect  a  gate  at  a  certain 
railroad  crossing  and  a  commission's  order 
to  do  the  same  thing  cannot  be  pointed  out 
except  by  drawing  a  distinction  so  subtle  as 
to  elude  the  untrained  mind.  Except  in  the 
limited  and  incidental  way  already  specified, 
judicial  powers  cannot  be  conferred  on  such 
a  commission  without  confusing  that  which 
the  Constitution  says  shall  be  kept  separate. 
Whether  our  Public  Service  Commission  is 
a  court  In  a  Judicial  sense  depends,  of  course, 


not  upon  what  it  is  called  by  the  JLegislatB"« 
but  on  the  powers  conferred  upon  it.    Sot 
a  body  is  not  to  be  held  nonjudicial  simp? 
because  It  is  called  a  commission,  nor  is  " 
to  be  held  to  be  a  judicial  body  simply  t* 
cause  the  Legislature  denominates  it  a  cocr. 
It  was  said  in  State  v.  Wilson,  121  N.CC 
28  S.  E.  654,  that  the  Railroad  Commissi:: 
of  that  state  was  an  administrative,  and  i : 
a  Judicial,  court,  and  that,  while  it  had  beet 
made  by  statute  a  court  of  record,  the  ob- 
ject was  simply  to  give  authenticity  to  it< 
records  and  proceedings,  as  the   act  ad<W 
nothing  to  Its  duties  or  powers.      But  oe 
legislation  does  not  stop  there.     It  goes  fa- 
ther.   By  section  8  of  the  act  in  question  i: 
confers  upon  the  commission  "the  powers  • .' 
a  court  of  record,  both  at  law  and  in  equity. 
in  the  determination  and  adjudication  of  t- 
matters  over  which  it  is  given  Jurisdiction,* 
and  the  power  to  issue  any  process  which  ei- 
ther of  those  courts  may  issue  to  enforce  is 
judgments  and  decrees.    The  majority  say* 
It  is  not  a  court    If  this  means  that  it  is  ik: 
a  court  because  the  Constitution  forbids  con- 
ferring judicial  powers  upon  such  a  comm.> 
slon,  and  that  the  attempt  to  do  so  in  tli- 
case  is  unconstitutional,  I  agree.    If  it  mea> 
that  assuming  the  validity  of  the  act  it  is 
not  a  court,  I  ask  why?    What  more  is  need- 
ed to  make  it  a  court?    What  element  is 
lacking?    It  seems  perfectly  plain  to  me  that 
It  is  a  court    Its  functions  are  in  the  reaped 
I  am  now  speaking  of  clearly  those  of  tbe 
judiciary.    They  "properly  belong"  to  the  jo- 
dlciary  department     They  are  not  inciden- 
tal; they  are  primary.     If  there  is  a  distinc- 
tion between  administrative  courtB   and  ju- 
dicial courts,  there  can  be  no  question  l*t 
this    commission    comes    within    the    latur 
class.      "The   award    of   executions,**   said 
Chief  Justice  Taney,  in  Cordon  v.    United 
States,  117  U.  S.  appx.  697,  "Is  a  part  and  «n 
essential  part  of  every  judgment  passed  by  i 
court  exercising  judicial  power."    Within  its 
own  domain,  this  commission  is  clothed  with 
the  most  extensive  Judicial  powers;  indeed, 
there  Is  no  court  known  to  the  law  that  can 
do  more  within  the  sphere  of  its  own  activi- 
ties than  this  one  can.    And  it  is  apparent 
that  it  was  so  considered  when  we  decide* 
Central  Vt  Ry.  Co.  v.  Hartford,  82  Vt  lis,  j 
72  Atl.  324,  and  Hyde  Park  v.  St  J.  &  U  G  I 
R  Co.,  83  Vt  662,  77  AtL  913. 

We  have  here,  then,  a  court  exercising 
practically,  if  not  technically,  the  most  im- 
portant legislative  and  judicial  functions  in 
the  very  same  matter.  This  certainly  can- 
not be,  unless  the  theory  of  the  Constitution 
is  to  be  utterly  rejected.  The  difficulty  is 
not  met  by  those  who  say  that  the  commis- 
sion, being  an  administrative  body,  is  not 
exercising  any  of  the  powers  of  which  the 
Constitution  speaks.  The  question  may  well 
be  asked,  What  Is  it  doing?  It  is  certain'' 
a  governmental  agency.  Carty's  Adm'r  r. 
Winooskl,  78  Vt  108,  62  A'd.  45,  2  L.  R  A. 
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(N.  S.)  95,  6  Ann.  Cas.  436.  Its  powers  and 
authority  must  come  from  the  state  govern- 
ment, and  therefore  must  fall  Into  one  of  the 
three  classes.  "No  power  can  be  properly  a 
legislative  and  properly  a  judicial  power  at 
the  same  time ;  and,  as  to  mixed  powers,  the 
separation  of  the  departments  precludes  the 
possibility  of  their  existence."  Bates  v.  Kim- 
ball, 2  D.  Chip.  77.  If  we  were  to  hold  that 
this  commission  as  constituted  by  this  stat- 
ute could  stand  this  constitutional  test,  then 
the  state  board  of  health,  local  boards  of 
health,  state  board  of  pharmacy,  state  board 
of  dental  examiners,  state  board  of  medical 
registration,  state  fish  and  game  commission- 
er, state  cattle  commissioner,  commissioner 
of  weights  and  measures,  and  various  other 
boards  that  exercise  administrative  functions 
under  the  police  power  may  be  invested  by 
the  Legislature  with  equal  Judicial  power  and 
authority  within  their  respective  spheres; 
they  may  sit  In  the  Judgment  seat,  issue 
writs  of  injunction,  mandamus,  and  perhaps 
quo  warranto  and  other  process,  and  exer- 
cise Judicial  authority  "equal  in  all  respects" 
to  that  of  the  regular  courts  of  the  state. 
Moreover,  If  this  law  is  upheld,  the  Legisla- 
ture can  confer  this  power  of  regulation  of 
public  service  corporations  upon  Its  own  com- 
mittee, appointed  from  its  own  members,  and 
by  appropriate  legislation  authorize  It  to  sit 
continuously  and  to  exercise  these  vast  Judi- 
cial powers.  Indeed,  it  may  do  all  this  it- 
self. Not  only  this,  but  all  the  duties  of  all 
these  commissions  may  be  loaded  onto  the 
county  court,  the  court  of  chancery,  or  even 
this  court,  to  the  extent  of  crowding  out  the 
exercise  of  its  proper  Judicial  duties.  Nor  is 
this  an  excursion  Into  the  realms  of  fancy. 
Our  table  is  already  spread  for  Just  this 
kind  of  a  repast.  There  is  now  pending  in 
this  court  an  appeal  from  an  order  of  this 
commission  made  In  the  matter  of  the  Bur- 
lington Union  Station,  taken  under  No.  288, 
Acts  of  1910,  which  authorizes  us — and  so, 
of  course,  requires  us — upon  hearing,  to  re- 
vise, modify,  or  reverse  the  order  of  the  com- 
mission, and  to  order  the  taking  of  testimo- 
ny in  such  manner  as  We  deem  best.  The 
authorities,  I  confess,  are  not  In  harmony  on 
these  questions,  but  the  following  are  In  ac- 
cord with  the  view  herein  expressed.  In  Ty- 
son v.  Washington  County,  78  Neb.  211,  110 
N.  W.  634,  12  L.  R  A.  (N.  S.)  350,  it  is  held 
that  the  question  whether  a  drainage  ditch 
will  be  conducive  to  the  public  health,  con- 
venience, or  welfare,  or  whether  the  route 
thereof  is  practicable,  are  questions  of  gov- 
ernmental or  administrative  policy,  and  are 
not  of  Judicial  cognizance,  and  that  jurisdic- 
tion over  them  by  appeal  or  otherwise  can- 
not be  conferred  upon  the  courts  by  statute 
on  account  of  the  constitutional  separation 
of  the  powers  of  government,  approving  State 
v.  Johnson,  hereinafter  cited.  In  Supervis- 
ors v.  Todd,  97  Md.  247,  54  Atl.  963,  62  L.  R. 
A.  809,  99  Am.  St  Rep.  438,  an  act  of  the 


Legislature  imposing  upon  a  court  the  duty 
of  receiving  and  acting  on  petitions  for  the 
submission  to  the  voters  of  the  question 
whether  or  not  intoxicating  liquors  should  be 
sold,  was  void  under  a  constitutional  separa- 
tion of  governmental  departments.  In  Spen- 
cer's Appeal,  78  Conn.  301,  61  AtL  1010,  it 
was  held  that  a  statute  giving  an  appeal 
from  the  decision  of  the  railroad  commis- 
sioners in  the  matters  relating  to  grade 
crossings,  and  providing  that  the  court,  on 
appeal,  might  re-examine  the  question  of  the 
propriety  and  expediency  of  the  order  ap- 
pealed from,  and,  in  case  the  order  is  not 
affirmed,  may  make  any  other  order  in  the 
premises  that  it  may  deem  proper  and  which 
might  have  been  made  by  the  railroad  com- 
missioners, was  unconstitutional.  The  court 
says'  that  the  acts  of  the  commission  are  ad- 
ministrative all  through,  and  that  the  court 
below,  in  what  it  did,  was  not  exercising 
judicial  functions.  "They  were  distinctly  ad- 
ministrative, and  therefore  such  as  It  was 
powerless  to  exercise,  no  matter  what  au- 
thority legislation  may  have  sought  to  con- 
fer." It  was  said  in  Railroad  Com.  v.  Nev- 
ille, 96  Tex.  394,  73  S.  W.  529,  that  the  Leg- 
islature had  conferred  on  the  court  the  ques- 
tion of  the  reasonableness  of  rates  as  they 
affected  the  rights  of  railroads  and  shippers, 
which  was,  as  presented,  a  judicial  question, 
and  that  legislative  power  was  not  conferred 
upon  the  court  But  that  "the  making  of 
rates  by  the  commission  is  the  exercise  of 
legislative  authority,  which  the  court  cannot 
exercise."  In  Denny  v.  Des  Moines  Co.,  143 
Iowa,  466,  121  N.  W.  1066,  it  was  held  that 
a  determination  by  a  board  of  supervisors 
that  the  establishment  of  the  district  and  the 
making  of  the  contemplated  public  improve- 
ment therein  is  not  advisable  on  the  ground 
that  such  action  would  not  be  conducive  to 
the  public  health,  convenience,  or  welfare,  or 
to  the  public  benefit  or  utility,  is  discretion- 
ary and  of  a  legislative  character,  which  Is 
not  reviewable  in  the  courts,  because  of  the 
constitutional  separation  of  the  powers  of 
government.  It  is  to  be  observed  that  it 
seems  that  in  Iowa  they  distinguish  between 
constitutional  courts  and  statutory  courts, 
and  hold  that  the  latter  may  be  given  legis- 
lative or  administrative,  as  well  as  judicial 
functions.  No  such  distinction,  however,  ex- 
ists in  this  state. 

The  very  question  was  squarely  met  in 
Western  Union  Tel.  Co.  v.  Myatt  (G.  C.)  98 
Fed.  335,  and  State  v.  Johnson,  61  Kan.  803, 
60  Pac.  1068,  49  I*  R  A.  662.  These  cases 
Involved  the  validity  of  a  statute  of  the 
state  of  Kansas  not  materially  different  from 
our  own.  They  arose  about  the  same  time, 
but  the  results  were  reached  upon  independ- 
ent reasoning.  Both  declared  the  statute  un- 
constitutional on  the  grotand  that  it  sought 
to  confer  upon  the  court  of  visitation,  as.it 
was  there  called,  powers  legislative,  adminis- 
trative, and  Judicial,  In  violation  of  the  Con- 
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stitution  of  the  state  of  Kansas.  The  opin- 
ion of  the  state  court  was  criticised  in  the 
argument  before  us,  but  to  my  mind  it  is 
sound,  logical,  and  satisfactory.  The  limita- 
tions upon  the  powers  of  judicial  bodies  in 
these  administrative  matters  appear  from 
what  has  been  said  by  the  Supreme  Court  of 
the  United  States.  Mr.  Justice  Brewer,  in 
Reagan  v.  Farmers'  L.  &  T.  Co.,  154  U.  S. 
362,  14  Sup.  Ct  1047,  38  L.  Ed.  1014,  says: 
"The  courts  are  not  authorized  to  revise  or 
change  the  body  of  rates  imposed  by  a  Legis- 
lature or  a  commission.  They  do  not  deter- 
mine whether  one  rate  is  preferable  to  an- 
other or  what  under  all  the  circumstances 
would  be  fair  and  reasonable  as  between  the 
carriers  and  the  shippers.  They  do  not  en- 
gage in  any  mere  administrative  work."  That 
I  do  not  mistake  the  force  of  this  statement 
of  Judge  Brewer  appears  from  St.  Louis,  eta, 
R.  Co.  v.  Gill,  156  U.  S.  649,  15  Sup.  Ct  484, 
39  L.  Ed.  567,  wherein  it  is  said  In  speaking 
of  that  case:  "The  opinion  of  this  eourt  on 
appeal  was  that  while  it  was  within  the  pow- 
er of  a  court  of  equity  In  such  case  to  decree 
that  the  rates  so  established  by  the  commis- 
sion were  unreasonable  and  unjust,  and  to 
restrain  their  enforcement,  It  was  not  within 
Its  power  to  establish  rates  Itself.  After  rec- 
ognizing the  previous  cases  as  establishing 
the  proposition  that,  while  it  is  not  the 
province  of  courts  to  enter  upon  the  merely 
administrative  duty  of  framing  a  tariff  of 
rates  for  carriage,"  it  was  within  the  scope 
of  their  authority  to  projtect  the  constitu- 
tional rights  of  the  carrier.  In  the  Express 
Cases,  117  U.  S.  1,  6  Sup.  Ct  542,  628,  29 
L.  Ed.  791,  in  speaking  of  the  action  of  the 
trial  court  in  fixing  and  regulating  the  terms 
upon  which  the  railroad  company  and  express 
company  should  do  business,  the  court  said: 
"In  this  way,  as  it  seems  to  us,  the  court 
has  made  an  arrangement  for  the  business 
intercourse  of  these  companies,  such  as,  in 
its  opinion,  they  ought  to  have  made  for 
themselves.  *  *  •  The  regulation  of  mat- 
ters of  this  kind  is  legislative  in  its  charac- 
ter, not  judicial.  To  what  extent  It  must 
come,  if  It  comes  at  all,  from  Congress,  and 
to  what  extent  It  may  come  from  the  states, 
are  questions  we  do  not  now  undertake  to 
decide,  but  that  it  must  come,  when  it  does 
come,  from  some  source  of  legislative  power, 
we  do  not  doubt"  And  this  is  the  very 
ground  on  which  was  put  Atchison,  etc.,  R. 
Co.  v.  Denver,  etc.,  R.  Co.,  110  V.  S.  673,  4 
Sup.  Ct  185,  28  L.  Ed.  294,  and  Pullman's 
Palace  Car  Co.  v.  Mo.  Pac.  Ry.  Co.,  115  U. 
S.  587,  6  Sup.  Ct  194,  29  L.  Ed.  499,  that 
the  court  could  not  make  for  the  parties  such 
a  business  arrangement  as  they  ought  to 
have  made  for  themselves. 

One  further  question  stands  for  consider- 
ation: Are  these  provisions  of  the  act  which 
confer  Judicial  powers  upon  the  commission 
such  an  integral  part  of  the  legislative  plan 
as  to  vitiate  the  whole  act?    The  majority 


says  that  they  are  not    That  Is  to  say.  a?-- 

er  holding  that  the  case  demands  a.  consid-- 
atlon  of  the  constitutional  question  rais<-c 
the  majority  only -goes  far  enough  Into  a  o 
sideration  of  that  question  to  enable  it  - 
say  that  the  provisions  attacked  can  be  se; 
rated  from  the  rest  and  the  latter   stai: 
leaving  the  whole  question  of  whether  or  a-' 
there  are  any  unconstitutional  provisions  c 
the  statute,  and,  If  so,  what  they  are.  in  3- 
certainty.     In   considering   the   question  • '. 
the  divisibility  of  the  statute,  we  should  k-*. 
not  only  to  the  structure  of  the  act  its*'' 
but   to   the   circumstances   which    preced-- 
and  attended  its  passage.    For  many  years 
we  had  had  a  commission  with  more  or  les- 
authority  over  the  railroads  of  the  state.    1: 
was  and  Is  now  admitted  that  this  was  par- 
ly administrative,  and  therefore  legal.     Pre- 
vious to  the  passage  of  the  act  of  1906,  U* 
commission  had  practically  no  power  to  en- 
force its  own  orders,  but  were  authorised,  a?  ! 
Is  the  Interstate  Commerce  Commission  ami 
the  statutory  state  commissioner,  to  proceed 
in  the  courts  for  their  enforcement     I  note 
the  fact  that  the  commission  in  Its  annai 
reports  had  been  asking  for  more  power.    It 
the  two  which  preceded  the  passage  of  tbe 
act  in  question  the  commission  "recommend 
ed"  that  the  whole  law  be  revised  and  re- 
constructed so  as  to  strengthen  the  commis- 
sion.   What  the  commission  wanted  was  ~± 
law  with  teeth."   The  majority  says  that  the 
primary  purpose  of  the  act  was  to  strengUi- 
en  the  administrative  functions  of  the  com- 
mission.   But  When  Central  Vermont  Ry.  Co 
v.  Hartford,  82  Vt  145,  72  AtL  324,  was  be- 
fore us,  it  was  considered  by  the  unanimous 
court  that  power  of  enforcement  of  the  or- 
ders of  the  commission  was  the  primary  par- 
pose  of  the  passage  of  the  act     This  ap- 
pears from  what  was  said  by  Chief  Judge 
Rowell  in  the  opinion  in  that  case:    "When 
No.  125,  Acts  of  1906,  was  passed,  the  Rail- 
road Commissioners  had  practically  no  pow- 
er to  enforce  their  orders.    They  had  been 
enforced  mostly,  if  at  all,  by  the  Supreme 
Court  on  appeal,  exercising  equity   powers 
for  the  purpose;    and  sometimes  there  was 
a  punitive  sanction  for  noncompliance.     When 
said  last-mentioned  act  was  passed,  though 
considerable    had  -been    accomplished    else- 
where  In   respect  of  legislative  regulation 
and  control  of  railroads,  this  state  bad  nev- 
er conferred  sufficient  authority   upon  the 
railroad  commissioners  to  make  them  very 
effective  In  that  regard;   and  No.  126,  Acts 
of  1906,  which,  though  passed  after  No.  125. 
took  effect  before  it,  seems  to  have  been  the 
first  time  the  Legislature  took  the  matter  in 
hand  with  a  view  to  remedy  that  shortage  of 
authority  by  conferring  enough  more  to  en- 
able the  commissioners  to  deal  with  the  mat- 
ters within  their  jurisdiction  more  effectire- 
ly  and  speedily  than  they  had  ever  been  able 
to   do   before.     This   is   evidently  why   the 
board  is  given  such  ample  authority  both  to 
judge  and  execute  Its  judgments.    •    •    • 
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In  passing  No.  126,  the  Legislature  seems  to 
nave  had  a  unified  and  comprehensive  plan 
In  mind,  and  evidently  Intended  to  provide  a 
singleness  of  means  to  carry  It  Into  effect 
•      *    *"    If  any  further  evidence  was  re- 
quired to  establish  the  fact  that  the  primary 
purpose  of  No.  126  was  to  confer  authority 
upon  the  board  to  carry  Into  effect  Its  own 
orders,  It  Is  to  be  found  In  the  acts  of  the 
same  session .  which  had  been  passed  before 
it.      It  appears  that  by  Nos.  118,  119,  120, 
122,  and  125,  Acts  of  1906,  that  very  Legis- 
lature had  legislated  upon  every  single  ad- 
ministrative   matter    of    any    consequence 
covered  by  section  23  of  No.  126,  but  had 
said    not    a    word    about    authorizing    the 
commission  to  enforce  its  own  orders.     By 
these  acts   ample   authority  over  highway 
crossings,  rates,  demurrage,  furnishing  cars, 
cattle  guards  and  farm  crossings,  gates,  sig- 
nals  and   flagmen,   connections   with   other 
roads,  crossing  other  roads,  mortgages,  and 
so  forth  had  been  conferred  on  the  commis- 
sion;  and  through  all  this  legislation  V.  S. 
3990,  as  amended  by  No.  08,  Acts  of  1902, 
which  authorized  this  court  sitting  In  equi- 
ty, upon  application  of  the  board,  to  compel 
compliance  with   its  orders,   remained   un- 
touched.    What  the  status  of  these  prior 
acts  would  be  If  No.  126  should  fall  for  un- 
constitutionality is  a  question  which  has  not 
been  discussed,  and  so  I  give  it  no  attention. 
What   "shortage  of  authority"   was    there, 
then?    What  more  power  did  the  commis- 
sion require  In  order  to  deal  with  matters 
within  its  jurisdiction  "more  effectively  and 
speedily?"    Nothing,  to  be  sure,  except  the 
power  to  execute  its  own  orders.    Accord- 
ingly, No.  126  gathered  up  and  re-enacted  the 
administrative  duties  which  the  board  had 
already  been  given,  and  possibly   (I  cannot 
say)    may   have  added  something  of  small 
consequence  thereto,  doing  this  as  an  Inci- 
dent of  the  grant  of  the  missing  power,  the 
power  to  put  Into  execution  its  own  orders. 
Notice,  too,  that  the  last  section  of  No.  126 
expressly  repeals  V.  S.  c.  172,  which  includes 
section  3990  covering  the  authority  of  the 
commission  to  go  to  the  court  for  the  en- 
forcement of  Its  orders. 

Can  it  be  believed  that  the  Legislature, 
when  it  was  attempting  to  strengthen  the 
hands  of  the  commission,  would  have  passed 
this  act  repealing  the  section  giving  it  the 
authority  to  enforce  its  orders  through  the 
courts,  if  it  had  known  that  the  provision 
giving  the  board  power  to  enforce  Its  own 
orders  was  unconstitutional  and  void?  How 
are  the  orders  of  the  board  to  be  enforced  if 
that  part  of  the  act  falls?  It  may  easily 
be  Imagined  that  a  case  might  arise  where 
the  railroad  company  would  prefer  to  pay 
the  penalty  than  to  comply.  Take  the  case 
of  the  Burlington  Union  Station.  It  involves 
the  expenditure  of  something  like  half  a 
million  dollars.  The  maximum  penalty  for 
disobedience  of  the  commission's  order  is 
15,000.    Who  can  say  which  the  companies 


will  like  best  Can  the  commission  proceed 
In  the  courts?  I  think  not  Their  power  is 
purely  statutory,  and  Is  only  what  the  stat- 
ute makes  It.  Rutland  Ry.  L.  ft  P.  Co.  v. 
Clarendon  Power  Co.,  86  Vt  45,  83  Atl.  332, 
shows  this.  A  railroad  commission  is  a  tri- 
bunal unknown  to  the  common  law,  and  pos- 
sesses only  such  powers  as  are  conferred  upon 
it  by  statute.  State  v.  Atlantic  Coast  Line  R. 
Co.,  60  Fla.  465,  54  South.  394;  Wabash  R 
Co.  v.  Com'rs  (Ind.)  95  N.  E.  673,  and  cases 
cited;  Railroad  Com'rs  v.  Oregon  R  ft  N. 
Co.,  17  Or.  65,  19  Pac.  702,  2  L  R  A.  195. 
Consequently,  unless  the  Legislature  has  con- 
ferred upon  the  commission  authority  to  do 
so,  It  cannot  maintain  an  action  to  enforce 
Its  order.  Wabash  R  Co.  v.  Com'rs,  supra; 
Railroad  Com.  v.  Railroad  Co.,  26  S.  C.  353, 
2  S.  E.  127.  Is  there  any  other  way  that  the 
court  can  proceed  by  way  of  mandamus  or 
otherwise?  Possibly.  But  If  there  Is,  its 
interference  is  a  matter  of  independent  dis- 
cretion upon  full  hearing— quite  a  different 
thing  than  the  act  In  question  contemplates. 
To  me  It  Is  utterly  unbelievable  that  a  Legis- 
lature in  an  effort  to  confer  more  power 
would  have  been  willing  to  take  a  course 
which  would  take  away  what  little  the  board 
then  had.  I  cannot  think  that  the  Legisla- 
ture would  have  approached  this  effort  say- 
ing, "But  from  him  that  hath  not  shall  be 
taken  away  even  that  which  he  hath."  It 
is  not  the  question  of  what  other  acts  the 
Legislature  would  have  passed.  It  Is  simply 
the  question,  Would  they  have  passed  this 
act  with  the  objectionable  provisions  stricken 
ont?  On  this  question  the  burden  of  proof, 
so  to  speak,  Is  on  the  act  If  it  contains  one 
unconstitutional  provision,  we  must  be  able, 
In  order  to  save  any  of  it  to  say  affirmative- 
ly that  the  Legislature  would  have  passed 
it  had  they  realized  that  a  part  would  fail. 
Again,  I  call  upon  the  Supreme  Court  of  the 
United  States  for  a  correct  statement  of  the 
rule:  "Moreover,  even  In  a  case  where  legal 
provisions  may  be  severed  from  those  which 
are  illegal.  In  order  to  save,  the  rule  applies 
only  where  it  is  plain  that  Congress  would 
have  enacted  the  legislation  with  the  uncon- 
stitutional provisions  eliminated."  Employ- 
er's Liability  Cases,  207  U.  S.  463,  28  Sup.  Ct 
141,  52  L.  Ed.  297.  This  court  correctly 
Indicated  the  primary  purpose  of  this  act  In 
Cent  Vt  Ry.  Co.  v.  Hartford,  supra.  If  the 
court  was  right  then,  the  majority  is  wrong 
now;  for,  of  course,  that  purpose  has  not 
changed.  To  me  it  seems  apparent  that  the 
grant  of  judicial  power  was  an  essential  and 
Inseparable  feature  of  the  legislative  plan, 
without  which  the  act  would  be  incomplete 
and  inadequate  to  accomplish  the  legislative 
intent  and  the  whole  act  must  fail.  State 
v.  Scampini,  77  Vt.  92,  59  Atl.  201 ;  State  v. 
Paige,  78  Vt  286,  62  Atl.  1017,  6  Ann.  Cas. 
725. 

I  have  not  reached  this  conclusion  without 
a  keen  and  appreciative  sense  of  the  respon- 
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slblllty  resting  upon  me;  nor  have  I  been  un- 
mindful of  the  rule  which  requires  all  reason- 
able doubts  to  be  solved  In  favor  of  the  stat- 
ute. But  I  also  have  In  mind  that  other  un- 
bending rule  that,  when  a  statute  is  in  plain 
conflict  with  the  fundamental  law,  "it  is  the 
duty  of  the  courts  to  so  adjudge,  and  thereby 
give  effect  to  the  Constitution."  We  are  liv- 
ing in  a  time  of  great  political  unrest  From 
one  direction  comes  the  call  that  the  govern- 
ment be  restored  to  the  people ;  from  another 
comes  the  warning  that  constitutional  govern- 
ment is  imperiled;  from  all  directions  comes 
the  demand,  clamorous,  persistent,  and  not 
always  reasonable,  for  more  and  more  dras- 
tic regulation  of  public  service  corporations. 
It  is  a  time  when  legislative  usurpations  may 
be  expected  to  be  more  frequent.  It  is  a 
time  for  judges  to  be  fearless,  and  courts  to 
be  firm.  It  Is  a  time  for  that  "recurrence  to 
fundamental  principles'*  which  is  "necessary 
to  preserve  the  blessings  of  liberty,  and  keep 
government  free."  This  court  has 'lost  an 
opportunity. 

I  am  authorized  to  say  that  WATSON,  X, 
concurs  in  this  dissent. 


REDDING  v.  REDDING. 

(Court  of  Chancery  of  New  Jersey.    Dec.  81, 
1912.) 

1.  Divorce  (§   109*)— Evidence— Bubden  or 
Pboof— Condonation. 

In  an  action  for  divorce  on  the  ground  of 
adulteiy,  the  wife,  who  admitted  adultery,  but 
set  up  condonation,  had  the  burden  of  proving 
condonation. 

[Ed.  Note. — For  other  cases,  see  Divorce, 
Cent  Dig.  It  354-364;   Dec  Dig.  |  109.*] 

2.  Divorce    (|   135*)—  Sufficiency,    of   Evi- 
dence—Condonation. 

Evidence,  in  a  husband's  action  for  divorce, 
where  the  wife  admitted  the  adultery  charged 
and  set  up  condonation,  held  to  affirmatively  es- 
tablish such  defense. 

[Ed.  Note. — For  other  cases,  see  Divorce, 
Cent  Dig.  |  451;   Dec.  Dig.  |  135.*] 

3.  Divorce  (8  294*)— Custody  of  Children 
—Jurisdiction. 

The  court  has  no  jurisdiction  over  the  cus- 
tody of  a  child  upon  a  petition  for  divorce, 
where  the  divorce  is  not  granted. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  |  777 ;  Dec.  Dig.  g  294.*] 

Petition  for  divorce. by  George  A.  Redding 
against  Margaret  E.  Redding.  Decree  ad- 
vised refusing  a  divorce  and  dismissing  the 
petition. 

Jonathan  Hand,  of  Wildwood,  'and  Lewis 
Starr,  of  Camden,  for  petitioner.  Wm.  Frank 
Sooy,  of  Atlantic  City,  for  defendant 

GREY,  Adv.  M.  The  petition  charged  that 
the  parties  were  married  February  12,  1901, 
and  that  on  October  22,  1903,  defendant  at- 
tempted to  enter  the  bonds  of  matrimony 
with  one  William  Sample  or  Semple,  the  mar- 
riage ceremony  having  been  performed  at 


Camden,  N.  X,  on  that  date,  and  that  defend- 
ant and  Semple  lived  together  bis    husband 
and  wife  from  October,  1903,  until  May,  1901 
The  answer  admits  these  charges  of  the  bill 
but  asserts  that  defendant  went  through  the 
marriage  ceremony   with  Semple,    believuu 
her  husband  to  be  dead ;   that  the  petitioner 
sought  her  out  in  March,  1905  (she  was  cot 
then  living  with  Semple),  and  requested  be 
to  return  and  live  with  him  and  resume  mar- 
ital relations;  that  she  thereupon  -went  with 
him  to  Anglesea,  N.  J.,  although  at  that  time 
and  prior  thereto  petitioner  knew  of  her  at- 
tempted marriage  to  and  of  her  living  with 
Semple,  and  that  the  defendant  and  petition- 
er lived  together  as  husband  and  'wife  from 
thence  until  May,  1912,  when  they  parted  by 
reason  of  cruel  treatment  on  the  part  of  the 
husband.    The  questions  raised  axe  entirely 
of   fact.     No  legal   principles  are    Involved. 
From  the  facts  admitted  by  the  parties  in 
the  pleadings,  and  from  the  testimony  taket, 
it  appears  that  the  parties  were  married  in 
Philadelphia  on  the  12th  of  February,  1901. 
They  quarreled  and  separated  in    October, 
1902,  and  resumed  marital  relations  again 
in  December,  1902.    They  had  another  fall  ins 
out  in  March,  1903,  shortly  after  the  birth 
of  the  only  child,  a  daughter,  and  separated, 
not  to  again-  resume  marital  relations  until 
March,   1905,   during   which   period    the  at- 
tempted marriage  and  living  with  Semple  by 
the  defendant  occurred. 

There  are  but  two  issues  In  the  case — one 
as  to  whether  condonation  has  been  proven, 
and  the  other  as  ■  to  who  should  have  the 
custody  of  the  child,  if  a  divorce  is  granted. 

[1]  The  burden  was  upon  the  defendant  to 
prove  condonation.    Various  witnesses  were 
called  who  swore  that  petitioner  was  fully 
aware  of  defendant's  living  with  Semple  as 
his  wife  for  several  months  during  the  period 
of  separation  of  petitioner  and   defendant 
from   March,   1903,   to  March,    1905.     This 
testimony  of  the  defendant  was  contradicted 
by  witnesses  called  for  the  petitioner,  re- 
sulting in  a  very  confused  and  unsatisfactory 
condition  of  the  proofs.     To  ascertain  the 
truth  in  this  situation,  it  is  helpful  to  scru- 
tinize closely  the  character  of  the  parties 
and  their  general  conduct  and  their  relations 
to  each  other.     For  this  reason  considerable 
latitude  was  given  counsel  in  the  examination 
of  petitioner  and  defendant    George  A.  Bed- 
ding, the  petitioner,  was  engaged  in  the  fish 
business  at  the  time  of  his  marriage.    Since 
1904  be  has  been  borough  clerk  of  Anglesea, 
N.  J.,  at  a  salary  of  $500  a  year  and  is  still 
engaged  in  the  fish  business.    In  the  summer 
of  1902  and  1903  he  was  employed  as  a  life 
guard  at  Atlantic  City.     In  the  winter  of 
1902   he  drove  a  wagon  for  Gimbel  Bn» 
During  the  summer  of  1904  he  was  employed 
at  a  hotel  called  "Singer's,"  a  saloon  in  At- 
lantic City.    On  the  witness  stand  he  appear- 
ed to  be  a  man  of  considerable  physical  po«- 
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»r  and  bold  In  character.  <Be  testified  that 
>ecause  his  wife  did  not  tell  him  In  May, 
912,  why  she  was  leaving  him,  he  swore 
it  her,  nslng  such  language  as  "to  hell  with 
rou,"  and  worse  language  not  necessary  to 
luote.  In  September,  1902,  he  wrote  his  wife 
i  letter  (Exhibit  D  13),  In  which  he  said: 
1  went  to  St  IiOuls  and  found  out  that  the 
iob  was  not  what  it  was  cracked  up  to  be. 
[  came  home  yesterday,  Wednesday" — when, 
In  fact,  he  testified  he  had  not  been  to  St 
Louis,  and  had  no  Job  there.  He  was  arrest- 
id  in  May,  1903,  on  a  charge  of  theft,  and 
was  in  Jail  about  a  week,  and  was  tben  dis- 
charged, the  grand  jury  finding  no  bill,  jbut 
lie  forgot  this  episode,  and  also  that  he  had 
written  a  letter  from  Jail  to  Mrs.  Redding, 
ind  it  was  only  upon  the  production  of  the 
letter  at  the  trial  that  he  remembered  his 
incarceration.  He  testified  that  while  he 
ind  his  wife  were  living  together  at  Anglesea, 
after  the  Semple  affair,  he  carried  on  cor- 
respondence and  had  seances  with  other  girls. 
He  swore  that  he  had  had  no  correspondence 
with  other  women  within  the  last  two  years. 
He  denied  that  he  intended  to  admit  adultery 
with  any  one  when  he  testified  that  he  had 
seances  with  other  women.  He  seems  to  be 
fond  of  his  child,  and  has  voluntarily  con- 
tributed $10  a  month  for  the  child's  support 
since  the  separation  in  May,  1912. 

Mrs.  Redding,  during  the  periods  when 
she  was  separated  from  her  husband  (and  not 
living  with  Semple)  and  at  the  time  of  the 
trial,  was  living  with  her  mother,  Mrs.  Jones, 
either  in  Millville  or  Atlantic  City.  The  tes- 
timony of  various  witnesses  tended  to  show 
that,  excepting  the  single  Instance  of  her 
illicit  matrimonial  adventure  with  Semple, 
she  is  a  woman  of  good  character,  not  ad- 
dicted to  drink,  who  took  good  care  of  her 
child,  and  when  she  kept  house  for  her,  hus- 
band, the  petitioner,  he  swore  she  took  good 
care  of  him  and  the  household.  He  said  he 
believed  she  was  true  to  him  since  they  re- 
sumed their  life  together  in  March,  1905. 
Her  appearance  on  the  stand  indicated  to 
my  mind  a  woman  of  somewhat  weak  or 
vacillating,  but  not  of  bad  character. 

Having  in  mind  these  general  character- 
istics of  the  parties,  the  defendant  offered 
evidence  tending  to  show  her  husband's 
knowledge  of  her  life  with  Semple.  She  says 
she  lived  with  Semple  until  November,  1901; 
that  they  then  parted,  and  she  went  to  live 
at  Millville,  with  her  mother  and  her  child. 
In  the  month  of  March,  1905,  Mrs.  Jones, 
the  defendant's  mother,  having  written  to 
Redding  that  the  child  was  sick,  Redding, 
the  petitioner,  appeared  at  the  Jones  house, 
and  a  conversation  occurred  between  peti- 
tioner and  defendant,  which  the  petitioner 
opened  by  saying,  "What  has  become  of  your 
man?"  to  which  she  replied  substantially  that 
she  had  not  any  man,  that  he  had  gone.  The 
man  was  not  further  discussed  between 
them,  and  Semple's  name  was  not  mentioned. 


That  same  night  Redding  stayed  with  his 
wife  at  her  mother's,  and  they  resumed  mar- 
ital relations,  and  a  few  days  afterwards  he 
went  to  Anglesea,  and.  she  followed,  and 
they  lived  together  as  man  and  wife  until 
May,  1912. 

This  story  of  Mrs.  Bedding's  Is  substan- 
tiated by  her  mother.  Redding  admits  hav- 
ing received  the  letter  from  Mrs.  Jones,  the 
defendant's  mother,  and  that,  as  requested 
by  it  he  went  to  Millville,  and  saw  his  wife, 
and  arranged  that  they  should  live  together 
again.  In  conformity  with  that  arrangement, 
he  says  they  shortly  afterwards  resumed 
marital  relations  at  Anglesea,  which  con- 
tinued until  May,  1912.  He  denies,  however, 
having  held  the  conversation  above  referred 
to.  Mrs.  Yard,  Mrs.  Bedding's  Bister,  testi- 
fies that  she  made  them  a  visit  when  peti- 
tioner and  defendant  were  living  together  at 
Anglesea  In  1905,  and  that  the  parties  quar- 
reled, and,  in  her  presence,  Redding  said  to 
his  wife:  "I  am  doing  you  a  favor  to  live 
with  you  after  you  being  married."  Redding 
denies  having  made  this  statement  The 
next  occasion  when  Redding  Is  said  to  have 
disclosed  knowledge  of  Mrs.  Bedding's  re- 
lations with  Semple  was  in  January,  1907. 
Mrs.  Redding  testified  that  her  husband 
showed  her  and  read  her  two  letters  (which 
were  offered  in  evidence).  The  first  of  these 
letters  was  contained  in  an  envelope  ad- 
dressed, "Mrs.  George  Reading,  Anglesea, 
New  Jersey."  The  postmark  on  it  reads, 
"Atlantic  City,  N.  J.  Dec.  29,  1906.  6  a.  m." 
The  letter  itself,  dated  "12/28/06,"  starts 
thus:  "Mrs.  Sample  or  Mrs.  Reading  eather 
one  will  do  I  guess  all  right  as  yours  father 
wishes  me  to  tell  you  he  has  proofs  that  you 
have  two  Husbands  living  at  this  present 
time  as  youre  Husband  No.  2  visits  us  quite 
often."  The  letter  contains  frequent  refer- 
ence to  husband  No.  2.  The  second  of  these 
letters  was  contained  in  an  envelope  ad- 
dressed to  "Mr.  George  Redding,  Anglesea, 
New  Jersey,  Book  106."  It  was  postmarked 
Atlantic  City  January  3,  1907.  The  letter 
itself  Is  dated  "1/2/07,"  and  begins:  "Mr. 
George  Redding  Kind  Sir  Yours  letter  re- 
ceived where  you  said  you  Opened  youre 
Wlfs  letter  wlch  I  am  very  glad  you  did  for 
r  wanted  you  to  see  what  was  In  it  as  far 
as  I  am  consuraned  I  am  not  afraid  of  any 
thing  what  I  have  said,  you  said  the  letter 
came  to  you  like  a  thunderbolt  I  do  not  see 
how  that  can  be  for  I  was  told  that  yon  had 
warned  this  mr.  Sample  and  Mag  frome  go- 
ing to  geather  so  therefor  you  must  of  know- 
ed  him  or  you  would  not  of  doen  that,"  etc. 

Mrs.  Redding  says  she  did  not  receive  the 
letter  addressed  to  her,  above  mentioned,  un- 
til she  was  shown  that  letter  and  the  one  ad- 
dressed "Mr.  George  Redding,"  that  they  were 
both  shown  to  her  by  her  husband  In  1908. 
She  says  her  husband  read  the  letters  to  her, 
and  said:  "I  am  not  going  to  pay  any  at- 
tention to  It  because  somebody  Is  going  to 
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try  to  make  trouble  again  tor  us."  Later 
abe  testifies  that  he  said:  "I  have  two  let- 
ters from  Mrs.  Cronln  at  Atlantic  City  about 
your  marriage.  What  hare  you  got  to  say 
about  it?"  She  replied:  "Nothing.  You  knew 
it  long  ago."  To  which  he  replied:  "What 
if  I  did  know?"  and  she  answered:  "Poor 
time  to  start  trouble."  Mrs.  Cronln  testi- 
fies as  to  these  letters  that  she  wrote  the  let- 
ter of  December  28,  1906,  to  defendant,  and 
received  a  reply  signed,  "George  Redding." 
Although  she  did  not  know  his  handwriting, 
and  did  not  know  him  personally,  she  took 
it  to  be  his  letter,  and  wrote  the  answer  of 
January  2,  1907.  She  did  not  produce  Red- 
ding's  reply,  and  said  she  must  have  de- 
stroyed It  with  some  other  papers.  Redding 
denies  ever  seeing  the  letters  before  the 
trial,  and  denies  any  conversations  with  his 
wife  about  them.  I  am  inclined  to  believe 
the  testimony  of  Mrs.  Redding  and  Mrs.  Cro- 
nln in  regard  to  these  letters,  and  Reddlng's 
possession  of  them.  It  will  be  observed  that 
the  letter  of  December,  1906,  Is  addressed 
to  "Mrs.  George  Reading,"  the  writer  ap- 
parently being  unfamiliar  with  the  proper 
spelling  of  the  last  name,  but  the  letter  of 
January,  1907,  addressed  to  "Mr.  George 
Redding"  is  correct  in  this  respect ;  the  lat- 
ter's  name  being  spelled  as  petitioner  speUs 
his  name.  The  envelope  containing  the  let- 
ter of  January,  1907,  also  bears  a  post  office 
letter  box  number,  which  was  not  on  the 
envelope  containing  the  former  letter,  thus 
Indicating  that  the  writer  must  have  been 
Informed  on  those  two  points. 

The  next  exhibition  of  knowledge  on  the 
part  of  the  petitioner  is  testified  by  the  wife 
to  have  occurred  in  1908,  when  Redding 
showed  her  a  marriage  certificate  which  was 
offered  in  evidence  and  marked  "Exhibit  D 1." 
It  is  dated  October  22,  1903,  and  certifies 
that  William  Sample  and  Miss  Maggie  Jones, 
both  of  Atlantic  City,  were  married  by  W.  H. 
Burrell  at  Camden.  The  certificate  is  witness- 
ed by  Alma  H.  Burrell.  Defendant  testifies 
that  her  husband  came  to  her  with  this  paper, 
and  said:  "Look  what  I  have  got  This  is 
good  proof  of  your  having  married,"  etc.  She 
says,  after  he  had  showed  It  to  her,  it  was 
in  his  possession  in  Anglesea  up  to  the  time 
of  their  separation.  A  sister  of  the  defendant 
testifies  that  Redding  showed  the  certificate 
to  her,  and  said:  "Here  is  a  certificate,  the 
proof  of  Maggie's  marriage."  The  true  his- 
tory of  this  certificate  is  hard  to  come  by. 
Mrs.  Redding  testifies  that,  when  her  hus- 
band snowed  it  to  her,  he  said  he  got  it  from 
Mrs.  Cronln.  Mrs.  Yard,  a  sister  of  Mrs. 
Redding,  swears  she  saw  the  certificate  in  the 
Redding  house,  while  the  parties  were  living 
together.  Mrs.  Warren  Gordon,  a  neighbor 
of  the  Reddings,  swore  that  she  saw  the  cer- 
tificate, Exhibit  D  1,  three  or  four  years  ago 
in  the  Redding  house  at  Anglesea,  when  Mrs. 
Redding  took  it  out  of  a  bureau  drawer  and 
showed  it  to  her.  Mrs.  Cronln  testified  that 
she  got  the  certificate  by  mail  after  a  person- , 


al  visit  to  Miss  Burrell  In  Camden,  and  ths: 
she  gave  the  certificate  to  Mrs.    Keddiwi 
father  or  grandfather  some  time    prior  t.- 
June,  1909,  and  did  not  give  it  to  Redding 
whom  she  did  not  know.    Miss  Burrell  tepe- 
fied she  was  visited  by  Mrs.  Cronln,  and  « 
her  request  made  out  the  certificate  (D  : 
which  was  a  copy  of  a  lost  original,  and  gat* 
'It  to  Mrs.  Cronln  some  time  in  October,  1K*> 
Mrs.  Cronln  says  that  certificate  (D  1)  wr« 
not  the  certificate  received  from  Miss  Burrc. 
Miss  Burrell  says  she  never  made  oat  l« 
one  certificate  since  the  original,  and  tl— : 
Exhibit  D 1  is  the  one  she  gave  to  Mrs.  Crojii 
So  far  as  matters  of  date  are  concerned,  — 
the  witnesses  were  very  hazy  and    unsan- 
factory.   .1  could  conclude  nothing-  from  tbt-:: 
testlmony  in  regard  to  dates.    Even  the  peti- 
tioner and  the  defendant  in  their  pleading 
both  err  in  stating  they  resumed  marital  re- 
lations in  March,  1904,  and  each  so  testified 
on  the  witness  stand,  but  at  the  closing  of  tba 
case  they  corrected  their  testimony  in  this 
regard,  asserting  that  it  was  In  March,  1906. 
which  I  believe  was  the  true  date. 

All    this    testimony    touching     Bedding's 
producing  and  talking  of  the  marriage  cerur- 
icate  and  having  it  in  his  possession  is  denie-i 
by  him  explicitly,  and  he  tells  this  story. 
The  certificate  (D  1)  being  produced  by  hiiu 
at  the  trial  in  response  to  the  call  of  the  de- 
fendant's counsel,  he  says  that  In  May,  1911. 
while  he  and  his  wife  and  child  were  living 
together  at  Anglesea,  his  wife  left  him  with- 
out cause,  taking  the  child  with  her.     Some 
three  weeks  afterwards  he  received  a  letter 
from  a  man  named  Ed.  Fair,  which  letter 
was  admitted  in  evidence,  dated  June  3,  1912 
stating  that  their  mutual  friend,  Frank  WU- 
mer,  was  dead,  and  that  before  he  died  be 
had  told  the  writer  that  Maggie  (meaning 
Mrs.    Redding)   had   married  another   man 
while  Redding  was  in  Florida  seven  or  eight 
years  ago.    The  letter  requested  that  the  pe- 
titioner should  call  upon  the  writer.     Red- 
ding testified  that  he  did  call  in  response  to 
the  letter,  and  that  Fair  then  gave  him  tie 
certificate  (D  1),  and  that  that  was  the  first 
time  be  had  ever  seen  it  and  was  the  first 
he  had  ever  heard  of  his  wife's  attempted 
marriage  or  of  her  living  with  Semple.    Fair 
says  that  he  called  upon  Wllmer  when  be 
was  sick;    that  Wilmer  told  him  to  get  some 
papers  out  of  his  trunk,  which  he  did,  and 
among  which  was  the  certificate  (D  1).    Fair 
in  his  first  examination  says  he  got  the  cer- 
tificate from  Wilmer's  trunk  in  September  or 
October,  1911;     that  he  kept  it  from  that 
time  until  June,  1912,  without  saying  anything 
to  Redding  about  it,  but  that,  when  he  heard 
of  Reddlng's  separation  from  his  wife  In  May. 
1912,  he  felb  Justified  In  showing  It  to  him. 
Fair  was  recalled  at  the  end  of  the  case  to 
correct  his  dates,  and  he  then  said  he  got  the 
certificate  from  Wilmer's  trunk  in  July  or 
August,  1910,  or  1911,  so  that  he  must  have 
had  this  certificate  for  either  10  months  or  a 
year  and  10  months,  but  does  not  seem  to 
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know  which,  before  he  showed  It  to  Redding. 
There  was  no  testimony  to  show  how  Wilmer 
came  by  the  certificate.  He  was  a  friend  of 
Redding' 8,  however,  and  may  have  had  it 
from  the  petitioner.  There  seems  to  be  no 
conflict  of  dates  In  this  regard,  i.  e.,  Wilmer 
may  have  had  the  certificate  from  July,  1910, 
till  Fair  delivered  it  to  Redding,  and  still  the 
story  told  by  Mrs.  Redding  and  her  witness- 
es as  above  detailed  may  be  true,  so  far  as 
mere  possession  of  the  certificate  Is  concern- 
ed. So,  as  tt>  Redding's  knowledge  of  the 
existence  of  the  certificate,  the  preponderance 
of  the  evidence  is  certainly  against  his  story 
of  how  he  came  by.  the  certificate. 

The  final  separation  of  petitioner  and  de- 
fendant occurred  in  May,  1912.    She  testifies 
(and  in  this  she  Is  supported  by  her  mother) 
that  he  told  her  to  get  out;    that  he  could 
not  stand  any  longer  her  having  lived  with 
Semple;    that  she  must  leave  his  home.    He, 
denies  this  story,  and  says  he  did  not  know 
she  was  going,  but  came  to  his  home  one  day 
in  Anglesea  and  found  her  packing  up.    She 
would  not  tell  him  why  she  was  going,  but 
asked  him  to  kiss  her  good-bye.    A  few  days 
after  her  departure,  he  wrote  two  letters, 
one  to  Mrs.  Redding's  mother.    This  letter  is 
dated  May  10,  1912,  In  which  he  asks  her: 
"Don't  you  think  that  Maggie  and  little  Mag- 
gie had  better  come  home,  as  I  am  very  sorry 
for  which  I  have  done  and  said,  and  I  prom- 
ise you  that  I  will  forget  and  forgive  the  past 
and  I  will  never  mention  it  again,"  etc.    He 
further  says  he  is  going  to  write  to  Maggie. 
Then  he  says:  "Now  that  I  come  to  think  of 
it  I  have  no  one  to  blame  but  myself  as  I 
know  that  I  was  the  cause  of  it  all  years  ago, 
but  I  am  in  right  here  and  I  dont  want  to 
break  up  my  home  as  I  know  what  it  is  and 
what  it  will  mean  to  little  Maggie  and  my- 
self.    Now  I  am  going  to  write  to  Maggie 
and  ask  her  to  come  home  before  it  gets  out 
and  I  know  that  she  will  never  regret  it  as 
I  promise  to  do  as  I  say,"  etc.    He  then  wrote 
a  letter  dated  May  11,  1912,  addressed  to 
"My  dear  wife  &  child."    In  this  letter  he  says 
be  Is  sorry  for  what  he  has  said  and  done,  and 
wants  to  come  home.    He  says,  "I  will  never 
cause  you  to  regret  It  and  will  forget  what 
has  happened."     Then  he  goes  on  to  say: 
"Now  I  dont  want  to  break  up  this  home,  as 
I  have  been  quite  a  while  making  it,  and  I 
know  that  it  is  all  my  fault,  and  that  I  was 
the  cause  of  it  some  years  ago,  while  we 
were  living  in  Atlantic,  now  don't  think  I 
will  ever  mention  what  has  happened,  I  will 
forget  and  forgive  the  past,  and  I  want  you 
to  do  the  same."  What  facts,  then,  in  their 
previous  marital  life  are  referred  to  by  the 
allusions  in  these  letters  about  forgetting 
and  forgiving  the  past  and  that  he  was  the 
cause  of  it  all  years  ago?    Redding  undertook 
to  explain  these  references  in  the  two  letters; 
his  explanation  being  that  in  the  letter  of 
May  10th,  when  he  said  he  had  no  one  to 
blame  but  himself,  he  referred  to  what  hap- 


pened In  September,  1902,  which  was  the  time 
of  their  first  separation.  Hie  testimony  of 
Mrs.  Redding  in  regard  to  the  separation  of 
September,  1902,  was  this:  "In  September 
(1902)  my  husband  chased  me  out,  and  went 
away  with  another  married  woman  (naming 
her)  from  Atlantic  City."  This  testimony 
does  not  seem  to  be  specifically  denied  by  the 
petitioner.  He  explains  the  language  In  this 
letter,  "I  have  no  one  to  blame  but  myself 
because  I  was  the  cause  of  It  all  years  ago," 
by  saying  that  he  referred  to  trouble  In  At- 
lantic Oity;  that  there  was  too  much  mother- 
in-law;  that  she  wanted  to  live  with  her 
mother,  and  he  could  not  see  It,  etc.  At  that 
time  they  were  living  on  Texas  avenue,  and 
the  mother  was  living  in  another  house  Just 
back  of  them.  These  explanations  do  not  ex- 
plain, but,  having  in  mind  what  had  occurred 
between  the  parties,  the  letters  seem  to  bear 
out  the  theory  that  Redding  knew  of  the 
Semple  marriage.  These  letters  show  an  as- 
sumption by  Redding  for  all  the  blame  of 
their  matrimonial  troubles,  and  that  he  was 
the  original  cause  of  the  trouble,  and  there- 
fore is  willing  to  forget  and  forgive  acts 
which  she  did  which  required  such  forgive- 
ness on  his  part,  In  order  that  there  should 
be  a  continuation  of  marital  relations. 

The  language  In  these  letters  perfectly  fits 
the  following  facts  appearing  in  the  testi- 
mony: In  September,  1902,  she  says  he  left 
her  to  go  with  a  married  woman.  They  re- 
sumed marital  relations  in  January  or  Feb- 
ruary! 1903,  following,  and  she  testifies  that 
In  February,  1903,  he  was  out  every  night 
meeting  a  woman  called  Nellie  Burk.  She 
refused  to  put  up  with  this,  and  told  him  he 
could  go,  and  he  went.  Then  she  says  she 
did  not  see  him  again  until  March,  1905, 
when  he  came  to  Millville  and  persuaded 
her  to  resume  housekeeping  with  him.  Red- 
ding had  admitted  on  the  stand  having  seanc- 
es with  other  women,  correspondence  with 
other  women,  and  having  received  letters 
from  Nellie  Burk,  one  of  them  being  dated 
as  late  as  September  1,  1910,  when  he  was 
living  with  his  wife  at  Anglesea.  If  these 
things  are  true  and  the  separation  of  Sep- 
tember, 1902,  and  February,  1903,  were  on- 
account  of  his  running  with  other  women, 
then  he  was  the  first  at  fault  in  offending 
against  their  marriage  contract,  and  having 
left  her  for  that  reason  she  thereafter,  by 
reason  of  his  absence,  went  through  the  form 
of  marriage  and  lived  with  Semple.  For 
this  he  was  in  these  letters  taking  the  blame 
upon  himself,  stating  that  he  was  the  orig- 
inal cause  of  all  the  trouble,  asking  her  to 
forgive  him  for  that  and  saying  that  he 
would  forget  and  forgive  her  part  in  their 
troubles.  This  seems  to  me  to  be  the  nat- 
ural explanation  of  the  language  he  uses  in 
the  two  letters  of  May  10  and  May  11, 1912. 
In  each  letter  he  says,  "I  will  forget  and 
forgive  the  past,"  and  that  he  wants  her 
to  do   the  same.     In   each  letter  he  says 
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be  will  never  mention  again  what  has  hap- 
pened. It  Is  difficult  to  come  to  any  other 
conclusion  than  that  Redding  knew  that  his 
wife  had  lived  with  Semple.  The  defendant 
lived  with  Semple  as  his  wife  openly  from 
March,  1903,  to  November,  1904.  Part  of 
the  time  they  were  living  together  as  hus- 
band and  wife  in  the  home  of  her  sister  and 
her  sister's  husband.  They  were  so  living 
together  in  Atlantic  City  and  Philadelphia. 
During  most  of  this  time  Redding  was  living 
in  the  same  localities.  In  the  spring  of 
1904  he  was  living  at  Anglesea.  He  was  in 
Atlantic  City  In  the  summer  of  1904,  tending 
bar  for  Singer.  While  at  Singer's  his  moth- 
er-in-law brought  the  little  girl  In  to  see  him 
frequently,  and  he  gave  Mrs.  Jones,  money 
for  his  wife.  He  says  in  reply  to  a  question 
from  his  own  counsel  that  he  would  not  talk 
with  Mrs.  Jones  about  Mrs.  Redding  because 
he  constantly  saw  the  latter,  his  wife,  all 
this  occurring  In  1904,  when  she  was  living 
with  Semple  in  Atlantic  City. 

The  probabilities  are  with  the  defendant's 
story.  This  case  differs  radically  from  the 
numerous  cases  in  which  the  wife  has  a  lov- 
er whom  she  clandestinely  meets.  Here  Is 
the  open  and  notorious  character  of  the  liv- 
ing together  of  his  wife  with  Semple  In 
the  community  in  which  he  was  working. 
They  had  mutual  friends,  who  knew  -of  the 
Semple  affair,  and  he  had  friends  who  knew 
of  It.  Indeed,  most  of  the  witnesses  who 
testified  on  the  subject  (except  Redding,  him- 
self) seemed  to  have  known  of  the  relations 
between  Mrs.  Redding  and  Semple — Yard, 
his  brother-in-law,  who  was  called  as  a  wit- 
ness; Wilmer,  who  Fair  swore  had  the 
certificate  (D  1)  in  his  trunk  prior  to  his 
death  In  1910;  Fair,  who  took  that  certif- 
icate from  Wlkner's  trunk,  and  had  It  from 
one  to  two  years  before  the  separation  of 
the  parties  In  May,  1912.  It  Is  difficult  to 
believe  that  all  of  these  close  friends  of  the 
petitioner  having  this  knowledge  should  not 
have  mentioned  It  to  him,  and  should  have 
carefully  kept  their  knowledge  from  him.  I 
have  endeavored  to  confine  this  discussion  to 
such  facts  as  the  defendant  has  supported 
by  her  own  testimony  and  that  of  addition- 
al witnesses  or  of  circumstances  supporting 
her  testimony,  and  which  facts  have  only 
been  controverted  by  Redding  himself  or  by 
one  witness. 

It]  Upon  the  whole,  my  conclusion  is  that 
the  burden  of  proving  condonation  has  been 
sufficiently  carried  by  the  defendant,  under 
the  rule  prescribed  In  Letts  v.  Letts,  79  N. 
J.  Eq.  630,  82  Atl.  846;  Graham  v.  Graham, 
60  N.  J.  Eq.  709,  25  Atl.  358.  I  will  there- 
fore advise  a  decree  refusing  a  divorce  and 
dismissing   the  petition. 

[3]  Application  for  the  custody  of  the  child 
Is  also  denied,  as  the  court  has  no  Jurisdic- 
tion over  the  custody  of  the  child  In  this  pro- 
ceeding, unless  a  divorce  Is  granted.  Welgel 
v.  Welgel,  60  N.  J.  Eq.  331,  47  Atl.  183.       , 


TATMAN  t.  PHILADELPHIA,  B.    A  W.  B. 
CO. 

(Court   of   Chancery   of   Delaware.       Jan.  :£. 
1913.) 

1.  COMPROMISE    and    Settlement     <|    17*)- 
Polict  of  Law. 

It  is  the  policy  of  the  law  to  sustain  tfc* 
compromise  or  disputed  He^ne,  and  in  tt« 
absence  of  fraud  or  mistake  an  executed  agrr— 
ment  of  settlement  of  an  unliquidated  claim  ii 
as  effectual  as  an  estoppel  against  the  par- 
ties again  litigating  it  as  a  final  judgment 

[Ed.  Note.— For  other  cases,  see  Coopnnji 
and  Settlement,  Cent  Dig.  ff  66-74;  Dec.  D+ 
I  17.*] 

2.  Release    (|    16* )—.  Setting    Asidb- 
.    Grounds— Mutual  Mistake. 

To  invalidate  a  release  because  of  mu- 
tual mistake,  it  must  relate  to  a  past  or  pres- 
ent fact  material  to  the  contract,  and  not  c* 
an  opinion  as  to  future  conditions. 

[Ed.  Note.— For  other  cues,  see  Release, 
Cent  Dig.  |  81;  Dec  Dig.  |  167*] 

8.  Release   (1  16*) —Personal   Injuries - 

Validity— Mistake  or  Fact. 

Where  a  release  for  personal  injuries  cov- 
ers  only  particular  injuries,  while  there  wen 
others  unknown  to  both  parties,  there  is  snrh 
a  mistake  of  fact  as  will  authorise  equitable 
relief  against  using  the  release  as  a  bar  to  ■ 
claim  for  the  unknown  injuries,  though  tie 
specific  description  was  followed  by  generai 
language. 

[Ed.  Note.— For  other  cases,  see  Release 
Cent  Dig.  |  31;    Dee.  Dig.  f  16.*] 

4.  Release   (|  17*)  —  Personal  Injuries  — 
Mistake. 

An  innocent  misrepresentation  by  defend- 
ant's physician,  relied  on  by  both  parties,  as 
to  the  kind  of  injury  received  by  plain  tiff,  maj 
avoid  the  release. 

[Ed.  Note. — For  other  cases,  see  Release, 
Cent  Dig.  |  32;  Dec.  Dig.  |  17.'] 

5.  Release   (|  16*) —Personal  Injuries  — 
"Mistake  of  Fact." 

A  release  for  personal  injuries  was  of  "all 
claims  and  demands  which  we  or  any  of  us  ha** 
or  can  have"  against  the  railroad  company 
named  "for  or  by  reason  of  any  matter  or  tLiui: 
whatsoever,  and  more  especially  by  reason  u( 
losses  and  damage  sustained"  because  of  per- 
sonal injuries,  and  further  recited  that  the 
company  paid  the  money  in  compromise  of  the 
claim  released,  not  admitting  any  liability. 
When  the  release  was  executed,  both  parties 
believed  that  the  Injury  to  releasor  was  only 
a  superficial  scratch  on  the  cornea  of  the  eye. 
relying  upon  statements  by  the  company's  phy- 
sician, made  in  good  faith,  to  that  effect,  when 
in  fact  the  injury  was  from  a  deep  penetration 
through  the  eye,  including  the  retina,  which 
afterwards  caused  loss  of  sight  Held,  that 
there  was  a  "mistake  of  fact"  as  to  the  extent 
of  the  injuries,  so  that  equity  would  enjoin  the 
use  of  the  release  as  a  bar  to  an  action  by 
releasor  for  damages  for  the  injuries  not 
known  When  the  release  was  executed. 

[Ed.    Note. — For   other   cases,    see    Release, 
Cent  Dig.  I  81;    Dec  Dig.  |tt.* 

For  other  definitions,  Bee  Words  and  Phras- 
es, voL  5,  pp.  4542,  4543;    vol.  8,  p.  7723.] 

6.  Injunction  (J  108*)— Relief— Conditions 
Precedent. 

Where  defendant  railroad  company  paid  i 
claim  for  personal  injuries  to  releasor  by  war 
of  compromise  without  admitting  liability,  re- 
leasor should  repay  the  consideration  received 
as  a  condition  to  securing  an  injunction  to  re- 
strain the  use  of  the  release  as  a  bar  to  fnr- 


•For  outer  case*  see  same  topic  and  section  NUMBER  In  Dae.  Dig.  4k  Am.  Dig.  Key-No.  Series  *  Rep'r  Indexes 
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ther  recovery  on  the  ground  of  mistake  in  ex- 
ecuting it, 

[Ed.  Note. — For  other  cases,  see  Injunction, 
Cent.  Dig.  ||  184-186;    Dec.  Dig.  |  108.*] 

Action  by  Blema  B.  Tatman  against  the 
Philadelphia,  Baltimore  ft  Washington  Bail- 
road  Company.   Decree  for  plaintiff  as  stated. 

The  bill  in  this  cause  was  filed  by  Blema 
B.  Jones,  a  minor,  by  her  next  friend,  Alex- 
ander Jones,  to  restrain,  the  pleading  of  a 
release  by  the  Philadelphia,  Baltimore  ft 
Washington  Railroad  Company  in  a  salt  at 
law  for  damages  as  a  result  of  Injuries  sus- 
tained by  the  complainant  by  the  explosion 
«f  powder  In  transportation  over  said  com-. 
pany's  railroad.  Upon  the  complainant 's  ar- 
rival at  21  years  of  age,  upon  petition,  she 
■was  permitted  to  prosecute  this  cause  In  her 
own  name  and  right;  she  having  married 
one  Tatman  since  the  filing  of  the  bill.  The 
matter  was  heard  on  bill,  answer,  testimony 
and  exhibits. 

Hugh  M.  Morris,  of  Wilmington,  for  com- 
plainant Ward,  Gray  ft  Neary,  of  Wilming- 
ton, for  defendant. 

THE  CHANCELLOR.  This  was  a  bill  to 
enjoin  a  .defendant  In  a  suit  at  law  from 
pleading  a  release.  On  December  2,  1903, 
Blema  B.  Jones  and  her  mother,  Addle  M. 
Jones,  were  Injured  at  Greenwood  by  an  ex- 
plosion of  powder  being  transported  in  a 
car  by  the  Philadelphia,  Baltimore  ft  Wash- 
ington Railroad  Company.  At  the  February 
term,  A  D.  1904,  of  the  Superior  Court  of 
New  Castle  County,  suit  was  brought  by  the 
complainant,  then  a  minor,  by  her  next 
friend,  against  the  company  for  damages  for 
her  Injuries  so  received.  After  the  declara- 
tion had  been  filed  in  that  suit,  the  plaintiff 
therein,  by  her  next  friend,  filed  a  bill  In  this 
court  asking  that  the  defendant  be  enjoined 
from  using  as  a  defense  the  release  made  by 
Blema  B.  Jones  and  others,  dated  February 
4,  1904,  given  under  the  following  circum- 
stances: Beyond  slight  bruises,  the  injury 
received  by  Blema  B.  Jones  was  to  one  of 
her  eyes.  She  was  attended  by  the  physician 
usually  employed  by  the  family,  and  by  an- 
other physician,  an  eye  specialist  of  repute, 
both  of  whom  were  employed  for  the  purpose 
by  the  railroad  company  and  by  it  paid  for 
their  services.  These  physicians  told  the  uv 
jured  girl,  her  parents  and  one  Dorrance,  an 
agent  of  the  company,  engaged  In  settling 
claims  of  those  injured  by  the  explosion,  that 
the  injury  to  the  girl's  eye  was  only  a  scratch 
on  the  surface  of  the  eye,  and  one  of  them 
said  that  glasses  would  bring  the  eye  right 
Relying  on  these  representations  the  parents 
of  Blema  B.  Jones,  who  was  then  a  minor 
over  14  years  of  age,  agreed  with  Dorrance 
upon  a  settlement  for  the  Injuries  sustained 
by  Blema  B.  Jones  and  her  mother,  who  also 
received  personal  injuries  by  the  same  explo- 
sion.   On  February  4,  1904,  a  joint  release 


was  executed  by  Blema  B.  Jones,  her  father 
and  mother,  and  John  C.  Barwlck,  who  had 
been  appointed  guardian  for  the  child.  The 
sum  of  $3,400  was  paid  for  the  release  for 
the  injuries  to  Blema  B.  Jones  and  her  mo- 
ther without  either  stating  In  the  release  the 
character  of  the  Injuries,  or  distributing  or 
separating  among  those  entitled  thereto  the 
sum  paid  for  the  Injuries  to  the  two  persons. 
It  was  agreed,  however,  between  all  parties 
thereto,  Including  Dorrance  for  the  railroad 
company,  that  the  sum  of  $500  was  for  the 
injuries  to  Blema  B.  Jones,  and  this  sum, 
being  part  of  the  $3,400  mentioned  In  the 
release,  was  received  by  her  guardian. 

Afterwards  the  injuries  to  the  eye  of  Ble- 
ma B.  Jones  were  found  "to  be  different  from 
that  which  all  concerned  considered  to  exist 
at  the  time  of  the  release.  She  lost  the  sight 
of  the  injured  eye,  and  another  specialist 
found  that  the  eye,  instead  of  being  superfi- 
cially scratched,  had  been  penetrated  deeply 
through  four  coats,  including  the  retina,  and 
the  Injured  eye  was  removed.  There  was 
no  dispute  as  to  the  testimony  and  the  de- 
fendant offered  no  evidence.  The  complain- 
ant tendered  herself  ready  to  repay  to  the 
company  the  sum  of  $500.  which  she  received 
through  her  guardian,  and  this  offer,  though 
made  on  her  behalf  when  she  was  an  infant 
is  now  enforceable  as  a  condition  for  a  de- 
cree in  her  favor,  since  she  has  now  attained 
her  legal  majority. 

By  the  bill  the  complainant  seeks  to  pre- 
vent the  use  of  the  release  as  a  defense  to 
her  suit  for  damages.  To  the  bill  the  de- 
fendant demurred  generally.  This  demurrer 
was  overruled  by  Chancellor  Nicholson,  who 
in  a  brief  opinion  found  that  the  facts  con- 
stituted a  mistake  with  regard  to  an  actually 
existing  fact  and  an  erroneous  description  of 
the  wound  actually  inflicted,  and,  therefore, 
that  it  was  such  a  mistake  as  falls  within 
the  well-established  principle  that  a  court  of 
equity  will  give  relief  by  way  of  canceling  a 
contract  based  on  a  mistake  of  actually  ex- 
isting facts. 

The  release  was  that  of  Blema  B.  Jones, 
her  father,  mother  and  guardian  (her  mother 
having  been  injured  by  the  same  explosion), 
of  "all  claims  and  demands  which  we  or  any 
of  us  have  or  can  have,  against  the  said  the 
Philadelphia,  Baltimore  ft  Washington  Rail- 
road Company,  or  their  successors,  for  or  by 
reason  of  any  matter,  cause,  or  thing  what- 
soever, and  more  especially  by  reason  of  loss- 
es and  damages  sustained  by  us  in  conse- 
quence of  personal  Injuries  received  by  the 
said  Addle  M.  Jones,  wife  of  the  said  Alex- 
ander Jones,  and  injuries  received  by  the 
said  Blema  B.  Jones,  minor  daughter  of  the 
said  Alexander  Jones  and  Addle  M.  Jones, 
which  were  caused  by  the  explosion  of  glyc- 
erine powder  in  a  car  of  a  train  at  Green- 
wood, in  the  state  of  Delaware,  on  Decem- 
ber 2,  1903.    And  the  said  the  Philadelphia, 
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Baltimore  A  Washington  Railroad  Company, 
In  paying  the  said  sum  of  money,  do  so  in 
compromise  of  the  said  claim  and  demand 
above  released,  not  admitting  any  liability  on 
account  of  the  same." 

By  the  pleadings  and  proofs,  then,  It  ap- 
pears that  a  release  was  given  for  personal 
injuries,  all  the  parties  to  the  release,  both 
releasors  and  releasee,  believing  that  the  In- 
juries were  of  a  certain  kind,  while  In  fact 
they  were  not  only  more  serious  in  extent, 
but  different  in  kind,  for  It  Is  fair  to  say  that 
a  superficial  scratch  of  the  cornea  of  the  eye 
Is  quite  a  different  kind  of  an  Injury  from  a 
deep  penetration  through  four  coats  of  the 
eye,  including  the  retina.  Again  it  appears 
clearly  proven  that  all  parties  relied  on  the 
physicians  of  the  company  and  their  repre- 
sentations without  independent  advice,  and 
that  the  statements  were  made  and  treated 
as  the  basis  of  the  settlement  which  was  in- 
duced thereby.  It  Is  also  true  that  there 
is  no  evidence  of  bad  faith  on  the  part  of  the 
medical  attendants,  but  of  a  mistake  In  di- 
agnosis. Under  such  circumstances  no  fault 
Is  attributable  to  the  complainant,  or  those 
acting  for  her,  in  accepting  the  settlement 
and  giving  the  release,  under  the  circum- 
stances here  alluded  to,  or  under  any  shown 
In  the  evidence. 

[1]  In  this  state  the  particular  questions 
here  raised  have  not  been  passed  on,  though 
there  are  some  decisions  here  on  the  general 
subject  of  equitable  relief  against  mistakes. 
None  of  them,  however,  seem  to  be  pertinent 
The  law  respecting  unsettling  settlements  Is 
well  stated  by  Judge  Sanborn  thus: 

"The  policy  of  the  law  has  always  been 
to  promote  and  sustain  the  compromise  and 
settlement  of  disputed  claims.  It  loves  peace, 
hates  broils  and  dissensions,  and  discourages 
the  prolongation  of  litigation  and  the  revival 
of  controversies  which  have  once  been  clos- 
ed. The  judgment  of  a  court  settles  the  claims 
submitted  to  It,  and  estops  the  parties  from 
again  litigating  them  after  they  have  been 
adjudicated.  In  the  absence  of  fraud  or 
mistake,  an  executed  agreement  of  settlement 
of  an  unliquidated  or  disputed  claim  consti- 
tutes as  conclusive  and  as  effectual  an  estop- 
pel against  the  parties  to  the  compromise 
from  again  litigating  the  claim  thus  settled 
as  the  final  judgment  of  a  court  of  compe- 
tent jurisdiction,  to  the  effect  that  the  rights 
of  the  parties  are  as  they  are  set  forth  In 
the  agreement;  and  such  a  contract  Is  al- 
ways upheld  by  the  courts.  Kercheval  v.  Do- 
ty, 31  Wis.  476,  484;  Bank  v.  McGeoch,  92 
Wis.  286,  313,  66  N.  W.  606,  614;  Hennessy 
v.  Bacon,  187  U.  S.  78,  11  Sup.  Ct  17,  34  L. 
Ed.  605;  Van  Trott  v.  Wlese,  36  Wis.  439; 
Zlmmer  v.  Becker,  66  Wis.  527,  29  W.  W.  228; 
Woodford  v.  Marshall,  72  Wis.  132,  39  N.  W. 
376.  Nor  will  such  agreements  be  lightly 
disturbed  upon  confused,  conflicting,  or  un- 
certain evidence  of  fraud  or  mistake.  The 
burden  is  always  upon  the  assailant  of  the 


contract  to  establish  the  vice  which  be  al- 
leges luduced  it,  and  a  bare  preponderant 
of  evidence  will  not  sustain  the  burden.  1 
written  agreement  of  settlement  and  release 
may  not  be  rescinded  ior  fraud  or  mistake. 
unless  the  evidence  of  the  fraud  or  mistake 
is  clear,  unequivocal,  and  convincing."  Chi- 
cago, etc.,  Ry.  Co.  v.  Wilcox,  116  Fted.  911 
914,  54  C.  C.  A.  147,  148. 

[2]  In  order  to  Invalidate  a  release  on  ac- 
count of  mutual  mistake,  the  mistake  must 
relate  to  a  past  or  present  fact  material  t- 
the  contract  and  not  to  an  opinion  respecting 
future  conditions  as  results  of  present  facts 
Chicago,  etc,  Ry.  Co.  v.  Wilcox,  116  Fed. 
913,  54  C.  C.  A.  147;  Nelson  v.  Chicago,  etc 
R.  Co.,  Ill  Minn.  193, 126  N.  W.  902,  20  Ann. 
Cas.  748;  Houston,  etc.,  Co.  v.  Brown  (Tex. 
Civ.  App.)  69  S.  W.  651  (1902) ;  Honiuth  t. 
Railway  Co.,  129  Mo.  629,  31  S.  W.  903. 

The  case  of  Chicago,  etc,  Co.  v.  Wilcox. 
116  Fed.  913,  54  C.  C.  A.  147  (1902),  well  il- 
lustrates the  difference  between  a  prognosis 
and  diagnosis.  There  the  plaintiff's  hip  had 
been  broken  and  she  compromised  and  releas- 
ed her  claim,  knowing  when  she  settled  that 
her  hip  had  been  broken  and  that  it  was  a 
bad  break.  Her  physician,  who  was  also  the 
physician  of  the  company,  stated  his  belief 
that  she  would  be  well  within  a  year  and 
believing  this  she  settled.  She  was  mistaken 
as  to  the  duration  of  the  Injury  and  the  dis- 
ability turned  out  to  be  permanent.  The 
bill  to  rescind  the  release  was  dismissed  be- 
cause her  mistake  was  not  a  mistake  of  fact, 
but  an  opinion  or  belief  as  to  the  future 
event  Judge  Sanborn  well  expressed  the  dis- 
tlnctions  between  mistakes  In  prophecy  as  to 
future,  uncertain  events: 

"Again,  it  is  not  every  mistake  that  will 
lay  the  foundation  for  the  rescission  of  an 
agreement  That  foundation  can  be  laid  only 
by  a  mistake  of  a  past  or  present  fact  mate- 
rial to  the  agreement  Such  an  effect  can- 
not be  produced  by  a  mistake  In  prophecy  or 
in  opinion  or  by  a  mistake  in  belief  relative 
to  an  uncertain  future  event  A  mistake  as 
to  the  future  unknowable  effect  of  existing 
facts,  a  mistake  as  to  the  future  uncertain 
duration  of  a  known  condition,  or  a  mistake 
as  to  the  future  effect  of  a  personal  Injury, 
cannot  have  this  effect,  because  these  future 
happenings  are  not  facts,  and  in  the  nature 
of  things  are  not  capable  of  exact  knowl- 
edge; and  everyone  who  contracts  in  reli- 
ance upon  opinions  or  beliefs  concerning  them 
knows  that  these  opinions  and  beliefs  are 
conjectural,  and  makes  his  agreement  in  view 
of  the  well-known  fact  that  they  may  turn 
out  to  be  mistaken,  and  assumes  the  chances 
that  they  will  do  so.  Hence,  where  parties 
have  knowingly  and  purposely  made  an 
agreement  to  compromise  and  settle  a  doubt- 
ful claim,  whose  character  and  extent  are 
necessarily  conditioned  by  future  contingent 
events,  It  Is  no  ground  for  the  avoidance  of 
the  contract  that  the  events  happen  very  dif- 
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-ferently '  from  the  expectation,  opinion,  or 
belief  of  one  or  both  of  the  parties." 

This  la  the  test  he  applied:  "Is  the  evi- 
dence in  this  case  clear  and  convincing  that 
the  complainant  was  Induced  to  compromise 
her  claim  and  to  execute  her  release  by  a 
mistake  of  past  or  present  fact  material  to 
her  contract?" 

In  Houston,  etc.,  Co.  v.  Brown  (Tex.  Civ. 
App.  1902)  68.  S.  W.  661,  the  plaintiff's  arm 
bad  been  broken  by  the  defendant  company, 
and  the  physician  of  the  company,  who  at- 
tended him,  told  him  it  had  knitted  together 
and  that  the  arm  was  welL  Relying  on  this 
the  plaintiff  settled  and  gave  a  release.  The 
court  found  that  the  doctor  made  the  rep- 
resentation for  the  purpose  of  inducing  a 
settlement  In  fact  the  arm  had  not  knit 
and  was  practically  useless.  The  court  said 
the  statement  about  the  knitting  of  the  frac- 
ture was  not  a  matter  of  opinion  but  of  fact 
The  fact  that  it  was  not  intentionally  false, 
and  was  an  innocent  misrepresentation,  did 
not  affect  the  right  to  a  rescission.  The  re- 
lease was  not  binding  when  given  under  such 
circumstances. 

In  Nelson  v.  Chicago,  etc.,  Ry.  Co.  (1910) 
111  Minn.  193,  126  N.  W.  902,  20  Ann.  Cas. 
748,  the  plaintiff  had  a  broken  leg  and  the 
attending  physician  expressed  a  mistaken, 
but  honest  opinion  as  to  the  period  within 
which  the  plaintiff,  suffering  from  a  known 
injury,  would  recover.  The  opinion  had  no 
connection  with  the  settlement  A  release 
relying  on  the  statement  was  held  to  be  valid. 

"The  mistake  related  to  the  length  of  time 
probably  required  for  recovery  for  a  broken 
leg.  It  was  not  a  misrepresentation  or  mis- 
statement relating  to  a  past  or  a  present  ex- 
isting fact" 

[3]  Where  the  release  given  states  the  par- 
ticular injuries  compensated  for,  and  there 
were  other  Injuries  unknown  to  both  parties 
to  the  release,  there  is  such  a  mistake  of 
fact  as  will  Invalidate  the  release  and  equity 
will  give  relief  against  the  use  of  the  release 
to  bar  the  claim  for  damages  for  the  Injury 
unknown  at  the  time  of  the  release.  Lumley 
v.  Wabash  R.  Co.,  76  Fed.  66,  22  C.  C.  A. 
60;  Railroad  Co.  v.  Artist  60  Fed.  366,  9 
C.  U.  A.  14,  23  L  B.  A.  681.  This  principle 
would  apply  even  if  there  were  in  addition 
general  language  following  the  description 
of  specific  injuries,  for  the  general  language 
would  be  held  to  refer  to  the  specific  Inju- 
ries. Lumley  v.  Wabash  R.  Co.,  76  Fed.  66, 
22  C.  C.  A.  60. 

"We  put  our  judgment  upon  the  facts  stat- 
ed In  this  bill,  to  wit,  that  both  parties  sup- 
posed the  complainant  had  received  certain 
injuries,  the  extent  and  character  of  which 
were  considered  and  discussed  with  reference 
to  the  time  which  the  injured  party  would 
probably  lose  in  consequence  thereof.  In 
such  a  case,  if  a  release  is  given  specifically 
mentioning  the  particular  injuries,  known 
and  considered  as  the  basis  of  settlement 


general  language  following  will  be  held  not 
to  Include  a  particular  Injury  then  unknown 
to  both  parties  of  a  character  so  serious  as 
to  clearly  indicate  that  If  it  had  been  known 
the  release  would  not  have  been  signed." 
Lumley  v.  Wabash  R.  Co.,  supra. 

But  there  are  cases  which  hold  that  where 
the  release  compromises  and  settles  for  all 
Injuries  known  and  unknown  resulting  from 
a  particular  accident  the  discovery  of  other 
injuries  unknown  at  the  time  of  the  settle- 
ment would  not  of  Itself  be  ground  for  set- 
ting aside  the  release.  In  the  case  of  Lum- 
ley v.  Wabash  R.  Co.,  supra,  the  matter  is 
thus  stated: 

"If  one  agrees  that  he  will  receive  a  given 
amount  in  satisfaction  and  settlement  of  his 
damages  sustained  through  a  particular  ac- 
cident it  Is  not  essential  that  every  possible 
consequence  of  that  tort  shall  be  mentioned, 
considered  or  enumerated.  The  subsequent 
discovery  by  one  giving  such  a  release,  that 
he  was  worse  hurt  than  he  had  supposed, 
would  not  in  and  of  ittelf,  be  ground  for  set- 
ting aside  the  settlement  or  limiting  the  re- 
lease." 

When  the  parties  to  the  release  deal  at 
arms'  length  and  the  person  Injured  has  ad- 
vice independent  of  that  of  the  physicians  of 
the  releasee,  then  it  may  be  a  sound  rule  to 
adopt  that  a  general  release  for  all  Injuries, 
known  and  unknown,  received  by  a  particu- 
lar accident  which  release  does  not  specify 
particular  injuries,  would  be  binding  though 
Injuries  unknown  at  the  time  of  the  release 
were  afterwards  discovered. 

The  case  of  McCarty  v.  Houston,  etc.,  Co., 
21  Tex.  Civ.  App.  668,  64  S.  W.  421  (s.  c,  94 
Tex.  298,  60  S.  W.  429,  63  L.  R.  A.  607,  86 
Am.  St  Rep.  864),  was  such  a  case.  There, 
there  was  a  general  release  substantially  sim- 
ilar to  that  in  the  case  before  this  court 
There  the  only  Injury  considered  was  a 
broken  ankle,  while  In  fact  there  were  In- 
ternal injuries  unknown  to  all  the  parties. 
It  was  held  that  because  of  the  general  form 
of  the  release  it  could  not  be  set  aside,  there 
being  no  fraud  and  the  releasor  having  had 
an  equal  opportunity  to  know  the  extent  and 
character  of  his  injuries. 

"In  the  face  of  such  an  Instrument  It  can- 
not be  said  that  all  Injuries  which  might  be 
developed  as  a  result  of  the  accident,  known 
or  unknown,  were  not  In  the  contemplation 
of  the  parties  to  the  instrument  and  were 
not  embraced  within  its  terms." 

The  court  distinguished  the  case  before  it 
from  Lumley  v.  Wabash  R.  Co.,  because  in 
the  latter  case  certain  Injuries  were  specified 
and  the  general  language  of  the  release  was 
held  applicable  to  those  named  Injuries. 

[4]  In  the  case  before  this  court  there  was 
an  entire  reliance  on  the  physicians  of  the 
railroad  company  in  the  negotiations  for  the 
settlement,  and  but  for  their  statements  as 
to  the  extent  of  the  Injury  it  is  but  fair  to 
say  that  the  settlement  would  not  have  been 
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made.  These  statements  as  to  the  wound 
were  untrue.  An  Innocent  misrepresentation 
made  by  the  physician  of  the  releasee,  relied 
on  by  both  the  releasor  and  releasee,  as  to 
the  kind  of  injury  received  by  the  releasor 
may  be  effective  to  avoid  a  release  Induced 
thereby.  Great  Northern  Ry.  Co.  v.  Fowler, 
136  Fed.  118,  69  O.  C.  A.  106;  Thayer,  J.,  In 
Chicago,  etc.,  Co.  v.  Wilcox,  116  Fed.  913, 
919,  54  C.  C.  A.  147;  Lumley  v.  Wabash  R. 
Co.,  76  Fed.  66,  22  C.  C.  A.  60 ;  Houston,  etc., 
Uo.  v.  Brown  (Tex.  Civ.  App.)  69  S.  W.  651 ; 
McCarty  v.  Houston,  eta,  Ry.  Co.,  21  Tex. 
Civ.  App.  568,  54  S.  W.  421,  s.  c,  reversed, 
94  Tex.  298,  60  S.  W.  429,  53  L.  R.  A.  507, 
86  Am.  St  Rep.  854. 

A  case  in  point  is  that  of  Great  Northern 
Ry.  Co.  t.  Fowler,  supra.  There  the  com- 
plainant, a  brakeman  on  the  railroad,  after 
being  Injured  went  with  a  claim  agent  of 
the  company  to  the  physician  of  the  compa- 
ny, who  found  a  scalp  wound  and  a  contu- 
sion of  the  shoulder  and  nothing  more,  but 
told  the  Injured  man  that  he  was  practically 
well  and  would  be  able  to  go  to  work  in  a 
week  or  two.  Without  other  advice  the  com- 
plainant settled  for  an  amount  equal  to  wa- 
ges he  would  lose,  and  bills  for  doctors  and 
nurses.  A  release  was  given,  which  appar- 
ently was  general  In  form,  without  specifying 
the  injuries.  Later  It  developed  that  the  in- 
juries were  serious,  the  disability  permanent 
and  a  dangerous  surgical  operation  was  per 
formed.  The  Circuit  Court  of  Appeals  af- 
firmed the  decision  of  the  Circuit  Court  an- 
nulling the  settlement  and  release.  The  ap- 
pellate court  found  that  there  was  a  mutual 
mistake  as  to  the  nature  and  extent  of  the 
injuries  and  that  the  settlement  was  Induc- 
ed by  the  advice  of  the  surgeon  of  the  re- 
leasee without  other  advice,  and,  therefore, 
that  the  release  should  be  set  aside.  The 
court  distinguished  the  case  before  it  from 
one  where  there  was  no  misrepresentation  on 
the  part  of  the  releasee  and  the  releasor 
simply  relied  on  the  opinion  expressed  by 
the  physician  of  the  releasee  employed  to  ex- 
amine and  report  on  the  Injuries.  Such  a 
case  was  Nelson  v.  Minneapolis,  eta,  Co.,  61 
Minn.  168,  63  N.  W.  486.  Judge  Gilbert  thus 
distinguished : 

"But  it  is  equally  true  that  a  mutual  mis- 
take of  fact  or  an  innocent  misrepresenta- 
tion of  the  facts  of  the  releasor's  injury,  made 
by  the  releasee's  physician,  may  be  effective 
to  avoid  a  release  Induced  thereby." 

After  reviewing  a  number  of  cases,  the 
court  said  that  all  the  cases  cited  by  the  ap- 
pellant were  in  harmony  with  the  view  ex- 
pressed by  the  court  Also  the  court  in  the 
case  cited  found  that  in  Kowalke  v.  Milwau- 
kee, etc.,  Co.,  108  Wis.  472,  79  N.  W.  762, 
74  Am.  St  Rep.  877,  Seeley  v.  Citizens',  etc., 
Co.,  179  Pa.  334,  36  AU.  229,  Homuth  v.  Met- 
ropolitan, etc.,  Co.,  129  Mo.  629,  31  S.  W. 
903,  and  Houston,  etc.,  Co.  v.  McCarty,  94 
Tex.  298,  60  S.  W.  429,  53  L.  R.  A.  507,  86 


Am.  St  Rep.  854,  the  releasor  either  did  r~ 
rely  on  the  representations  of  the  pbysJciir 
of  the  company,  or  had  an  advice  indepen> 
ent  of  such  physician.  The  decision  In  Grer. 
Northern,  etc.,  Co.  v.  Fowler,  supra,  made  '-z 
1905,  has  not  been  reversed  or  criticised  --; 
any  case  in  the  federal  courts,  and  lnde*' 
has  not  been  cited  there.  It  should  be  noiei 
that  the  exact  character  of  the  release,  L  t. 
whether  general  in  form,  or  relating  to  tl 
injuries  from  the  accident  or  for  specific! 
injuries,  does  not  clearly  appear  in  the  state- 
ment of  the  case  last  above  cited  and  was 
not  commented  on. 

In  the  syllabus  by  the  court  In  Chicaen 
eta,  Co.  v.  Wilcox,  supra,  it  appeared  thai 
the  complainant  compromised  and  releawJ 
a  claim  for  a  broken  hip,  known  to  her  as  * 
bad  break.  She  was  induced  by  the  state- 
ment of  her  physician,  who  was  also  tfc? 
physician  of  the  company,  to  believe,  ao-' 
did  believe,  that  she  would  be  well  within  i 
year,  and  settled  on  that  basis.  She  was 
mistaken  and  her  Injury  and  disability 
turned  out  to  be  permanent  The  court  re- 
versing the  court  below,  refused  to  anna) 
the  release,  because  there  was  no  mistake 
of  fact  but  of  opinion,  or  belief,  as  to  • 
future  event  Judge  Thayer  in  concurrin? 
in  the  decision,  the  opinion  being  by  Jnd?e 
Sanborn,  said  the  settlement  should  not  stand 
if  it  was  made  "while  the  complainant  was 
laboring  under  some  serious  mistake  of  fact, 
for  which  the  railroad  company  was  in  some 
measure  responsible."  He  agreed  that  the 
testimony  did  not  bring  the  case  within  the 
rule.  He  further  took  the  ground  that  if  the 
releasor  had  been  misled  by  statements  of 
the  physician  of  the  releasee  as  to  mere 
matters  of  opinion,  or  prophecy,  the  settle- 
ment was  Invalid,  because  of  the  confidential 
relation  of  the  physician  to  the  releasor. 

McCarty  v.  Houston,  eta,  R.  R.    Co.,  21 
Tex.  Civ.  App.  568,  54  S.  W.  421,  was  a  case 
where  a  passenger  was  injured  and   while 
ill  was  visited  by  the  physician  and  claim 
agent  of  the  company.     The  only  Injuries 
seemed   to   be   a    broken  ankle.    The   phy- 
sician's attention  was  called  to  severe  pains 
In  the  back  and  bowels  of  the  injured  per- 
son, but  the  physician  told  the  Injured  man 
that  they  would  be  well  In  six  weeks.     Rely- 
ing on  this  statement  the  release,  general 
in   form,    was    for   all    injuries   from   the 
accident    without    stating    any    particulars 
as  to  what  the  injuries  were.     Soon   seri- 
ous trouble  with  the  spine  and  bowels  of 
the  releasor  developed.     It  was  sought  to 
annul  the  release  as  a  bar  to  an  action  for 
damages.    The  Court  of  Civil  Appeals  held 
that,  notwithstanding  the  form  of  the  re- 
lease, the  misrepresentation  of  the  physician 
of  the  company  was  sufficient  to  upset  the 
settlement    On  appeal  the  decision  was  re- 
versed by  the  Supreme  Court  because  of  the 
form  of  the  release  (see  94  Tex.  298,  60  8. 
W.  429,  53  L.  R.  A  007,  86  Am.  St,  Rep. 
854).   It  is  significant  that  the  reliance  of  tbe 
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releasor  on  statements  of  the  physician  of 
the  company  -was  not  certified  to  the  Supreme 
Court  In  the  statement  of  facts  and  so  was 
not  considered  by  that  appellate  court  The 
decision  in  the  court  below  Is,  therefore,  en- 
titled to  be  regarded  as  of  more  weight  than 
that  of  the  Supreme  Court. 

In  Great  Northern,  etc.,  Co.  t.  Fowler, 
supra,  the  court  noted  that  In  the  McCarty 
Case  on  appeal  it  did  not  appear  that  the 
releasor  relied  upon  the  statements  or  ex- 
aminations of  the  physician  of  the  releasee 
and,  therefore,  distinguished  It  from  the  case 
there  heard. 

In  the  case  of  Lumley  v.  Wabash  R»  Co.. 
76  Fed.  66,  70,  22  C  C.  A.  60,  64,  the  Injured 
person  was  examined  by  the  physician  of  the 
company  which  had  caused  the  Injury.  It 
was  supposed  that  the  only  Injury  was  'a 
broken  arm,  and  when  complaints  were  made 
of  shoulder  pains  no  examination  of  that  part 
was  made  by  the  surgeon,  who  told  the  In- 
jured man  that  It  was  due  to  the  broken 
arm  and  they  were  sympathetic  pains.  Based 
on  these  facts  a  release  was  given.  Later  a 
broken  shoulder  was  discovered.  The  release 
was  set  aside.  Judge  Lurton,  in  giving  the 
opinion,  said  there  were  two  grounds  of 
relief,  and  thus  stated  the  first: 

"If  the  existence  of  this  Injury  was  known 
or  suspected  by  the  surgeon  of  the  defendant, 
it  was  his  duty,  under  the  facts  stated  In 
this  bill,  to  have  Informed  Lumley  of  the 
trouble.  To  say  to  him  that  the  pain  of 
which  he  complained  was  sympathetic,  and 
was  caused  by  the  fracture  below  his  elbow, 
was  a  positive  misrepresentation  of  the  truth, 
and  an  operative  fraud.  To  say  that  Lum- 
ley ought  not  to  have  trusted  or  relied  upon 
his  opinions  or  representations,  knowing  that 
he  was  in  the  service  of  the  company  against 
whom  be  had  a  claim,  la  no  answer.  On  the 
facts  stated  he  knew  that  a  release  was 
being  bargained  for  upon  the  basis  of  his 
opinion  as  to  the  extent'  and  character  of  the 
Injuries  complainant  had  received,  and  the 
probable  time  he  would  lose  from  his  oc- 
cupation by  reason  thereof.  He  was  under 
strong  obligation  to  give  his  honest  opinion 
upon  a  matter  of  professional  knowledge,  up- 
on which  he  had  every  reason  to  know  this 
Ignorant  man  was  Implicitly  relying." 

Another  ground  for  giving  the  relief  sought 
Is  the  mutuality  of  the  mistake  as  to  the 
kind  of  injury  sustained  by  the  complainant. 

[5]  Notwithstanding  the  general  terms  of 
the  release,  the  case  before  this  court  is  not 
one  where  it  was  sought  to  compromise  and 
settle  a  general  claim  for  all  injuries  re- 
sulting from  a  particular  accident,  known 
and  unknown,  but  only  those  known  to  exist, 
as  reported  by  the  defendant's  physician,  on 
whose  reports  all  parties  to  the  negotiations 
and  release  rightly  relied.  If  the  physicians 
honestly  supposed  that  the  eye  was  only 
scratched  on  the  surface,  and  not  penetrated 
deeply  to  the  retina,  either  because  their  ex- 


aminations had  been  superficial,  or  for  other 
reasons,  then  the  case  is  one  where  the  re- 
lease is  comprehensive  enough  to  cover  a 
matter  of  claim  unknown  to  both  releasor 
and  releasee,  and,  therefore,  not  considered 
in  the  settlement.  From  such  mistake,  ac- 
cording to  settled  principles  applicable  to 
all  mistakes  of  fact,  Instead  of  opinion, 
equity  will  relieve. 

On  both  grounds,  either  of  which  is  suf- 
ficient the  court  should  relieve  the  complain- 
ant from  the  consequences  of  the  release. 

It  is  undisputed  in  this  case  that  the  re- 
leasor and  releasee  depended  on  the  state- 
ments of  the  physicians  of  the  releasee  as 
to  the  kind  and  extent  of  the  injury;  that 
the  settlement  was  induced  by  these  state- 
ments, made  for  that  purpose ;  and  that  the 
statements  were  wrong.  Under  such  circum- 
stances, by  all  the  cases  which  have  been 
brought  to  the  attention  of,  or  examined  by, 
this  court,  there  exists  such  a  clear  mutual 
mistake  as  to  existing  facts,  and  not  as  to 
opinions,  as  should  Invalidate  the  release 
as  a  binding  settlement  though  the  release 
be  In  form  for  all  Injuries  received  from 
the  accident  without  specifying  the  Injuries. 

[I]  By  her  bill  the  complainant  tendered 
herself  ready  to  pay  back  to  the  defendant 
or  Into  court,  If  and  as  the  Chancellor  shall 
direct  the  sum  of  $500  received  by  her  guar- 
dian from  the  respondent  at  the  time  the 
release  was  executed.  This  Is  not  an  un- 
qualified offer,  but  an  offer  to  repay  If  so 
directed.  No  argument  was  made  on  this 
subject  by  counsel.  Inasmuch  as  the  settle- 
ment was  made  without  a  binding  acknowl- 
edgment of  liability  by  the  defendant  for 
the  Injuries  to  the  complainant  but  on  the 
contrary  the  release  states  that  the  liability 
was  not  admitted  and  the  settlement  made  as 
a  compromise,  the  complainant  should  repay 
to  the  defendant  the  sum  of  $500,  or  make 
a  legal  tender  of  such  sum,  as  a  condition 
precedent  to  the  operation  of  the  Injunction, 
for  it  may  result  that  the  complainant  would 
fail  In  her  action  at  law  for  damages. 

Let  a  decree  be  entered  accordingly. 


PHILADELPHIA,  B.  ft  W.  R.  CO.  t. 
GATTA 

(Supreme  Court  of  Delaware.    Jan.  22,  1918.) 

1.  Appeal  and  Ebbob  (§  977*)— Motion  job 
New  Tbial— Discretion akt  Ruling. 

A  motion  for  a  new  trial  being  addressed 
to  the  court's  discretion,  a  writ  of  error  will 
not  lie  to  review  the  court's  decision  upon  it, 
in  the  absence  of  an  abuse  of  discretion. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ||  3860-8865;  Dec.  Dig.  f 
977.*] 

2.  Appeal  and  Ebbob  (f  270*)— Exception— 
Necessity— Denial  or  New  Trial. 

In  the  absence  of  an  exception  to  the  de- 
nial of  a  new  trial,  such  denial  could  not  be  re- 
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viewed,  6»  determine  whether  it  wai  aa  abuse 
of  discretion. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  gg  1163,  1609,  1610,  1769, 
1760,  1763;  Dee.  Dig.  |  270.*] 

3.  Limitation  or  Actions  (g  127*)— Opera- 
tion of  Statute— Amended  Complaint. 

Where  an  action  for  wrongful  death  waa 
instituted  against  a  railroad  company  within  the 
one-year  limitation  period  prescribed  by  20  Del. 
Laws,  c.  694,  by  filing  a  praecipe,  and  the  dec- 
laration filed  alleged  that  deceased  was  an  em- 
ploye of  the  defendant  company,  the  cause  of 
action  stated  by  an  amended  declaration,  filed 
after  the  expiration  of  the  year,  alleging  that 
he  was  an  employe  of  the  Pullman  Company, 
and  charging  the  defendant  company  with  the 
duties  owed  to  a  stranger,  waa  not  barred  by 
such  statute ;  an  action  at  law  being  commenced 
in  this  state,  so  as  to  stop  the  running  of  limi- 
tations, by  praecipe,  and  not  by  the  plaintiffs 
declaration,  as  In  many  states. 

[Ed.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Cent.  Dig.  gg  643-647;  Dec.  Dig. 
g  127.*] 

4.  Pleading  (g  61*)— Declaration— Countb. 

A  declaration  may  contain  any  number  of 
counts,  providing  it  does  not  violate  the  rule 
against  vexatious  pleading,  and  each  count  pre- 
sents a  separate  and  distinct  cause  of  action, 
which  is  appropriate  to  the  form  of  action 
pleaded. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  g  112;  Dec.  Dig.  g  51.*] 

5.  Pleading  .(g  94*)— Answer— Sufficiency. 

The  defendant  must  make  separate  answer 
to  each  count,  where  the  declaration  contains 
several  proper  counts. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  gg  191,  192 ;   Dec.  Dig.  g  94.*] 

6.  Pleading  (g  236*)— Amendment. 

Under  Const  1897,  art  4,  g  24,  and  Rev. 
Code  1852,  c  112,  g  11,  authorising  the  Su- 
perior Court  to  allow  amendments,  the  court  in 
its  discretion  may  allow  an  amendment  at  any 
time  before  judgment,  whether  limitations  would 
have  run  against  the  cause  stated  in  the  amend- 
ment, if  made  the  subject  of  a  separate  action, 
or  not 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  gg  601,  605 ;  Dec.  Dig.  g  236.*] 

7.  Trial  (g  143*)— New  Trial  *«  71*)-Con- 
flicttng  Evidence. 

Where,  in  an  action  for  the  death  of  a 
Pullman  car  employe  engaged  in  repairing  cars, 
from  a  car  being  shifted  without  warning  to 
him  by  the  defendant  railroad  company,  plain- 
tiff's evidence,  taken  alone,  showed  that  the 
accident  was  due  to  the  defendant's  negligence 
while  deceased  was  exercising  proper  care,  the 
trial  court  properly  refused  to  direct  a  verdict 
for  defendant,  or  to  set  aside  a  verdict  for 
plaintiff,  though  defendant's  evidence  on  the  de- 
termining issue  whether  the  deceased  was  warn- 
ed conflicted  with  plaintiffs  evidence  and  was 
of  a  more  positive  character. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  U  342,  343 :  Dec.  Dig.  g  143  ;•  New  Trial 
Cent  Dig.  gg  144,  145;  Dec.  Dig.  g  71.*] 

8.  Trial  (|  143*)— Instructions— Direction 
op  Verdict. 

The  court  should  direct  a  verdict  when  the 
evidence  is  not  controverted,  and  the  law  aa  ap- 
plied to  that  evidence  produces  but  one  legal 
result ;  but  when  a  case  involves  an  issue  of 
fact  on  which  the  evidence  is  conflicting  and 
would  support  a  verdict  for  either  party,  such 
issue  should  be  left  to  the  jury. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  gg  342,  343;  Dec.  Dig.  g  143.*] 


9.  New  Trial  (|  72*)— Grounds— Sussicuj 
or  of  Evidence. 

Where  the  evidence  warrants  the  submit 
sion  of  issues  of  fact  to  the  jury,  the  trial  cocr: 
will  not,  on  motion  for  new  trial,  disturb  tfa 
verdict  because  against  the  evidence,  though  tte 
preponderance  is  against  the  verdict 

[Ed.  Note.— For  other  cases,  see  New  Trial. 
Cent  Dig.  gg  146-148;  Dec.  Dig.  g  72.*] 

10.  Trial  (g  143*)— Weight  of  Evidehcx- 
Positive  and  Negative  Evidence? — Prov- 
ince of  Jury. 

The  rule  that  positive  testimony  ootweiati 
negative  testimony  does  not  conflict  with  u* 
rule  that  the  weight  of  conflicting  testunisj 
shall  be  left  to  the  jury,  but  is  merely  at  rule  « 
measurement  for  use  by  the  jury. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  gg  342,  343;  Dec  Dig.  g  143.*] 

1L  Evidence  (g  686*)— Negative  Evidence. 
Where,  in  an  action  against  a  railroad  com- 
pany for  the  wrongful  death  of  a  Pullman  cm 
employe  engaged  in  repairing  cars,  due  to  it* 
shifting  of  a  car  without  warning  to  him,  tb» 
witnesses  who  testified  that  no  warning  'was  giv- 
en while  deceased  was  where  he  could  hare 
heard  it  had  special  opportunities,  by  reason  of 
their  being  engaged  in  the  railroad  yard  in  oc- 
cupations similar  in  the  matter  of  danger,  m 
hear  and  remember  such  warning  if  it  had  bees 
given,  their  testimony  was  not  purely  neganw 
in  character. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  gg  2432-2435 ;  Dec.  Dig.  |  68ft.*] 

Error  to  Superior  Court,  New  Castle  County. 

Action  by  Frances  T.  Oatta  against  the 
Philadelphia,  Baltimore  ft  Washington  Rail- 
road Company  for  damages  for  death  of  her 
husband,  alleged  to  have  been  occasioned 
through  the  negligence  of  the  defendant  com- 
pany. Verdict  for  plaintiff.  Defendant  brines 
error.    Affirmed. 

See  same  case,  1  Boyce,  293,  76  AtL  66. 

Argued  before  CURTIS,  Ch.,  PENNEWILL, 
0.  J.,  and  WOOLLEX.  J. 

Ward,  Gray  ft  Neary,  of  Wilmington,  for 
plaintiff  in  error.  Horace  G.  Eastbum,  of 
Wilmington  (Anthony  Hlgglns,  of  Wilming- 
ton, on  the  brief),  for  defendant  in  error. 

The  court  stated  the  case  as  follows: 
On  the  trial  before  the  Superior  Court  for 
New  Castle  county,  in  which  a  verdict  was 
rendered  for  the  plaintiff,  it  appears  from 
the  testimony,  as  disclosed  by  the  record, 
that  Charles  Oatta,  the  plaintiff's  husband, 
was,  on  the  day  of  the  injury  that  caused  his 
death,  and  for  a  considerable  period' thereto- 
fore had  been,  in  the  employ  of  the  Pull- 
man Company  at  Its  car  works  in  the  city 
of  Wilmington;  that  the  premises  of  the 
Pullman  Company  were  located  on  the  east- 
erly side  of  and  adjoining  the  elevated  tracks 
of  the  main  line  of  the  defendant  railroad 
company,  Its  buildings  and  shops  were  sit- 
uated some  distance  southerly  therefrom, 
and  between  the  elevated  tracks  of  the  rail- 
road company  and  the  shops  of  the  Pullman 
Company  there  was  an  Inclosed  yard;  that 
within  this  yard,  placed  parallel  with  the 
shops  of  the  Pullman  Company  and  the  ele- 
vated  structure  of   the   railroad  company, 
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were  three  railroad  tracks,  which  were  des- 
ignated and  known  as  tracks  A,  B  and  0,  A 
being  the  one  nearest  the  shops,  C  the  one 
nearest  the  elevated  road  and  farthest  from 
tbe  shops,  and  B  the  one  between  the  other 
two ;  that  these  tracks  were  connected  at  or 
about  the  entrance  to  the  yard  with  tracks 
and  sidings  belonging  to  the  railroad  com- 
pany, which  further  on  were  connected  with 
Its  main  line  of  railway;  that  tracks  A,  B 
and  G,  as  well  as  the  yard  within  which  they 
were  located,  were  the  private  property  of 
tbe  Pullman  Company,  upon  which  Pullman 
cars  stood  while  being  repaired,  and  over 
•which  the  railroad  company  shifted  Pull- 
man cars  in  delivering  or  receiving  them  In 
Its    business  of  transportation. 

It   appears  that  between  the  shops  and 
track  A  there  was  a  wooden  platform  or 
flooring  and  a  like  platform  or  wooden  pas- 
sageway between  tracks  A  and  B,  and  that 
tbe  distance  between  the  shops  and  track  A 
was   about  eight  or  nine  feet,  and  that  a 
heavy  wooden  fence,  six  or  seven  feet  high, 
divided  the  end  of  the  yard  from  Twelfth 
street,   somewhat  obstructing  the  view  be- 
yond the.  yard.     It  is  further  shown  that, 
on  tbe  morning  of  the  accident,  five  Pullman 
coaches  were  standing  on  track  A,  at  least 
three  of  which  were  uncoupled  and  stood  at 
short  distances  apart  from  each  other,  that 
two  or  more  were  on  track  B  and  that  at 
least  one  was  on  track  C;   that  upon  that 
day  Gatta  was  working  in  what  was  known 
as  the  washstand  and  hopper  gang,  and  a 
flew  minutes  prior  to  his  death  had  been 
making  repairs  to,  a  hopper  in  a  car  on  track 
B;    that  approximately  five  minutes  before 
the  injury  he  left  this  car  for  the  purpose 
of  seeing  his  foreman,  Cooney,  who  was  In 
a  shop  a  short  distance  east  of  track  A; 
that  in  going  from  the  car  on  track  B  to  see 
his  foreman, '  It  was  necessary  for  Gatta  to 
cross  track  A ;'  that  some  time  on  the  morn- 
ing of  the  accident  a  shifter  had  worked  on 
track  U,  after  which  K  left  track  C  and  went 
out  of  the  yard;    that  while  Gatta  was  In 
the  shop  the  shifter  approached  the  yard 
upon  or  toward  track  A,  preparatory  to  do- 
ing shifting  on  that  track,  and  stopped  either 
outside  of  the  yard  or  partly  without  and 
partly  within  the  yard;    that  while  Gatta 
was  still  In  the  shop,  the  crew  of  the  shifter, 
which  was  owned  and  operated  by  the  defend- 
ant railroad  company,  caused  notice  to  be 
given  that  shifting  was  about  to  be  done  on 
track  A,  by  ringing  the  bell  and  by  having 
one  of  Its  crew  and  one  of  the  Pullman  em- 
ployes pass  along  each  side  of  track  A  call- 
ing, "Look  out  on  track  A ;"  that  this  warn- 
ing was  given  from  two  to  four  minutes  be- 
fore Gatta  and  Cooney  came  out  of  the  shop 
on  their  way  back  to  track  B,  but  whether  it 
was  given  before  or  after  Gatta  went  Into 
the  shop  Is  a  matter  of  dispute.     By  some 
witnesses  it  was  testified  that  the  warning 
was  repeated  down  to  the  time  of  the  injury 


In  such  a  manner  that  Gatta  could  and 
should  have  heard  it  By  others  It  was  tes- 
tified that  no  warning  was  heard  after  that 
given  at  a  time  when  Gatta  was  in  the  shops 
and  out  of  hearing. 

It  further  appears  that  from  the  time  Gat' 
ta  left  the  building  until  he  started  between 
the  cars,  the  cars  were  still,  and  while  pass- 
ing between  them,  Gatta  stopped  to  let  some 
one  pass  above  him  from  the  platform  of  one 
of  the  cars  to  the  platform  of  the  other,  and 
as  he  afterward  proceeded,  the  shifter  caus- 
ed the  cars  to  come  together  and  he  was 
crushed. 

It  was  shown  that  upon  several  of  the 
buildings  of  the  Pullman  Company  the  fol- 
lowing notice  was  posted:  "Notice.  Em- 
ployes must  not  work  under  cars  or  on  scaf- 
folds or  ladders  Inside  of  cars  or  pass  be- 
tween cars  while  cars  are  being  shifted  in 
the  yard.  John  Cannon,  Manager."  As  to 
the  observance  of  this  rule,  witnesses  testi- 
fied in  substance  that  they  knew  of  the  ex- 
istence of  the  rule,  but  never  paid  much  at- 
tention to  it,  for  while  it  was  a  general  rule 
applying  to  all  within  the  yard,  It  was  like- 
wise generally  understood  to  apply  only  to 
those  working  on  or  about  the  track  with 
respect  to  which  warning*  had  been  given  and 
that  men  working  on  can  on  other  tracks 
were  expected  to  keep  right  on  working,  in 
a  knowledge  that  the  danger  was  not  on 
their  tracks. 

WOOLLBT,  J.,  after  stating  the  case,  de- 
livered the  opinion  of  the  court 

The  errors  charged  to  have  been  committed 
in  the  trial  of  this  case  by  the  court  below 
are  28  in  number,  of  which  errors  assigned 
In  specifications  No.  21  to  No.  28,  inclusive, 
relate  to  the  court's  refusal  to  grant  a.  mo- 
tion for  a  new  trial. 

[1]  In  the  practice  and  policy  of  the  law 
of  this  state  relative  to  new  trials,  a  motion 
for  a  new  trial  Is  a  matter  addressed  to  the 
legal  discretion  of  the  court  (Fltzglbbon's 
Adm'r  v.  Kinney,  8  Har.  72,  78;  State  v. 
Layton,  8  Har.  469,  480),  and  to  the  decision 
of  the  court  upon  such  a  motion,  as  to  the 
decisions  of  the  court  generally  upon  rules  to 
show  cause,  a  writ  of  error  will  not  lie.  Bur- 
ton v.  P.,  W.  &  B.  R.  R.  Co.,  4  Har.  252,  264; 
Mitchell  ▼.  Woodward,  2  Marv.  811,  313,  48 
Atl.  16S;  Valley  Paper  Co.  v.  Smalley,  2 
Marv.  289,  294,  296,  43  Ati.  178;  Ridings  v. 
McMenamln,  1  Pennewill,  16,  39  Atl.  463; 
Whitafcer  v.  Parker,  2  Har.  413,  416. 

[2]  To  the  refusal  of  the  court  to  grant  a 
new  trial,  the  record  discloses  no  exception 
noted  by  the  defendant  below  or  allowed  by 
the  court  below,  nor  does  the  defendant  be- 
low, now  the  plaintiff  in  error,  charge  to  the 
court  below  any  abuse  of  Its  discretion  or 
misconduct  In  rendering  its  decision  against 
the  motion,  that  might  take  the  case  out  of 
the  general  rule  against  reviewing  as  error 
tbe  decision  of  a  trial  court  in  a  matter  ad- 
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dressed  purely  to  Its  legal  discretion.  There- 
fore, nothing  that  Is  assigned  as  error  in 
the  last  8  assignments  of  error,  that  Is  not 
also  embraced  In  some  preceding  assignment 
of  error,  will  be  considered  In  this  decision. 
-  [3]  Charles  Gatta  was  killed  on  the  28th 
day  of  June,  1907.  This  action  was  Insti- 
tuted by  his  widow  on  the  9th  day  of  August, 
1907,  the  original  declaration  was  filed  on  the 
8th  day  of  August,  1908,  and  the  amended 
declaration  on  the  21st  day  of  January,  1910. 

In  the  original  declaration,  the  plaintiff 
averred  that  the  deceased  was  an  employe  of 
the  defendant  company,  charged  the  defend- 
ant company  with  the  duties  of  a  master,  al- 
leged breaches  thereof  and  sought  to  recover 
upon  its  liability  therefor.  In  the  amended 
declaration,  the  plaintiff  averred  that  the  de- 
ceased was  an  employe  of  the  Pullman  Com- 
pany, charged  the  defendant  company  with 
the  duties  It  owed  a  stranger,  alleged  breach- 
es thereof  and  sought  to  recover  upon  its  lia- 
bility for  a  violation  of  its  duties  in  that  re- 
lation. 

It  thus  appears  that  while  each  declaration 
states  a  cause  of  action  growing  out  of  the 
same  circumstances  from  which  the  deceased 
met  his  death,  the  material  averments  of  the 
two  declarations  differ,  and  it  also  appears 
that  the  difference  In  point  of  law,  consists 
in  the  difference  in  the  relations  alleged  by 
the  two  declarations  to  have  existed  between 
the  deceased  and  the  defendant,  the  corre- 
sponding difference  in  duty  which  the  de- 
fendant is  charged  to  have  owed  the  deceas- 
ed and  the  consequent  difference  of  the  de- 
fendant's liability  for  breaches  of  that  duty. 

The  amended  declaration  being  the  one  ex- 
clusively relied  upon  at  the  trial,  the  defend- 
ant moved  that  the  Jury  be  instructed  to  ren- 
der a  verdict  In  its  favor,  upon  the  ground 
that  the  amended  declaration  presented  a 
cause  of  action  wholly  new  and  wholly  dif- 
ferent from  the  one  presented  by  the  original 
declaration,  that  the  amended  declaration 
thus  presenting  a  new  cause  of  action  was 
filed  after  the  expiration  of  one  year  from 
the  date  upon  which  the  injuries  to  the  de- 
ceased were  sustained,  or  at  a  time  when  an 
original  action  upon  the  cause  of  action 
therein  stated  would  have  been  barred  by  the 
statute  of  limitations,  and  therefore  recovery 
upon  the  cause  of  action  stated  by  the 
amended  declaration  was  likewise  barred. 

The  act  limiting  actions  for  personal  inju- 
ries relied  upon  in  support  of  this  motion, 
provides,  that  "no  action  for  the  recovery  of 
damages  upon  a  claim  for  alleged  personal 
injuries  shall  be  brought  after  the  expiration 
of  one  year  from  the  date  upon  which  it 
Is  claimed  that  such  alleged  Injuries  were 
sustained."  Chapter  594,  volume  20,  Laws 
of  Delaware. 

The  refusal  of  the  trial  court  to  grant  this 
motion  is  assigned  as  error  and  Is  here  sub- 
mitted for  review. 

The  contention  made  by  the  defendant  Is 


a  novel  one  in  this  Jurisdiction,  and  Is  based 
upon  decisions  of  the  courts  of  certain  oth- 
er Jurisdictions,  which  plainly  hold  that  whc 
a  cause"  of  action  set  forth  in  an  amended 
pleading  in  a  pending  litigation  la  new,  dif- 
ferent or  distinct  from  that  originally  declar- 
ed upon,  the  amended  pleading  Is  equivalent 
to  the  bringing  of  a  new  action,  and  the  stat- 
ute of  limitations  Is  not  arrested  by  the  insti- 
tution of  the  suit  but  runs  against  the  new 
cause  of  action  down  to  the  time  It  Is  disclos- 
ed by  the  amended  pleading.  Central  Geor- 
gia Ry.  Co.  ▼.  Williams,  105  Ga.  70,  31  S.  E 
134;  Mahoney  v.  Park  Steel  Co.,  217  Pa. 
20,  66  Atl.  91 ;  Box  v.  Chicago  Ry.  Co.,  107 
Iowa,  660,  78  N.  W.  694;  Union  Pac  Ry.  Co. 
v.  Wyler,  158  D.  S.  285,  15  Sup.  Ot.  877,  3» 
Ia  Ed.  983;  Wabash  R.  Co.  v.  Bhymer,  211 
IlL  579,  73  N.  E.  879;  Chicago  City  Ry.  Co. 
v.  Leach,  182  111.  359,  55  N.  B.  334;  Fi«h 
v.  Farwell,  160  IlL  236,  43  N.  E.  367;  Nel- 
son v.  First  Nat  Bank,  139  Ala.  678,  36 
South.  707,  101  Am.  St  Rep.  52 ;  Fleming  t. 
City  of  Anderson,  39  Ind.  App.  343,  76  X 
B.  267;  Illinois  Ry.  Co.  v.  Campbell,  170  in. 
163,  49  N.  B.  315;  Dobbs  v.  Pearl  (Sap.)  113 
N.  Y.  Supp.  485 ;  Wasson  v.  Boland,  136  Ma 
App.  622, 118  S.  W.  663 ;  In  re  Spuyten  Duy- 
vil  Road  (Sup.)  116  N.  Y.  Supp.  857;  Free- 
man v.  Central  Ry.  of  Ga.,  154  Ala.  619,  45 
South.  898;  Union  Pacific  R.  Co.  v.  Sweet 
78  Kan.  243,  96  Pac.  657;  Lane  v.  Water 
Co.,  220  Pa.  599,  69  Atl.  1126;  Lane  v.  Foun- 
dry Co.,  220  Pa.  603,  69  Atl.  1127;  Hess  t. 
Blr.  Ry.,  LAP.  Co.,  149  Ala.  499,  42  South. 
595. 

The  merit  of  these  decisions  and  their  val- 
ue as  authority  for  a  like  ruling  in  this  Ju- 
risdiction, depend  largely  upon  the  statutes 
or  policies  of  law  of  the  Jurisdictions  In 
which  they  were  rendered  and  the  bearing 
which  such  statutes  or  policies  has  upon 
those  that  maintain  in  this  Jurisdiction. 

The  methods  by  which  actions  at  law  are 
instituted  in  those  American  Jurisdictions 
that  derive  their  Jurisprudence  from  the  com- 
mon law,  have  as  their  original  the  method 
of  commencing  actions  at  common  law.  The 
common-law  mode  of  commencing  an  action 
at  law  was  originally  by  petition  to  the  king, 
and  later,  to  him,  through  his  Court  of  Chan- 
cery, praying  for  leave  to  bring  an  action  in 
one  of  his  courts  of  law  upon  a  cause  of  ac- 
tion specifically  stated  in  the  petition.  When 
the  prayer  of  the  petition  was  allowed,  there 
issued  an  original  writ  which  in  form  was 
a  mandate  Issuing  out  of  the  Court  of  Chan- 
cery, In  the  king's  name,  directed  to  the  sher- 
iff of  the  county  wherein  the  injury  was  com- 
mitted or  the  wrong  was  done,  containing  a 
statement  of  the  cause  of  complaint  and  re- 
quiring him  to  demand  the  defendant  either 
to  satisfy  the  claim  and  do  Justice  to  the 
complainant,  or  else  appear  in  one  of  the 
superior  courts  of  law  and  answer  the  ac- 
cusations made  against  him. 

The  principal  object  of  the  original  writ 
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was  to  confer  Jurisdiction  upon  a  court  of 
law  to  hear  the  matter  In  controversy,  for  at 
common  law  no  action  could  be  maintained 
in  any  superior  court  without  the  sanction 
of  the  king's  original  writ  Its  other  object 
was  to  compel  the  appearance  of  the  defend- 
ant. As  this  writ  Issued  out  of  one  court 
for  the  purpose  of  conferring  Jurisdiction  up- 
on another,  obviously  the  writ  could  not  be 
amended  In  the  latter  court.  As  the  juris- 
diction conferred  by  the  writ  upon  the  law 
court  was  limited  to  the  trial  of  the  specific 
cause  of  action  stated  in  It,  any  subsequent 
statement  of  a  cause  of  action  different  from 
the  one  stated  In  the  writ  was  In  excess  of 
the  jurisdiction  conferred  by  the  writ,  and 
constituted  a  departure,  and  of  course  would 
not  be  allowed  by  amendment.  Amendments 
of  pleadings  subsequent  to  the  declaration  at 
common  law  were  liberally  allowed  both  in 
point  of  character  and  time  (2  Burr.  756), 
but  an  amendment  to  a  declaration  was  re- 
stricted to  one  that  did  not  depart  from  the 
action  stated  In  the  writ  and  then  only  when 
asked  for  before  the  end  of  the  second  term, 
for  after  that  term  the  amendment  was  con- 
sidered "a  new  declaration"  and  would  not 
be  allowed  (1  Wllf.  149,  223 ;  Say.  R.  234). 

In  using  the  English  method  of  commenc- 
ing actions  at  law  somewhat  as  a  model, 
American  jurisdictions  rejected  such  of  its 
features  as  were  Inconsistent  with  American 
Institutions  and  accepted  such  of  them  as 
were  considered  adaptable  to  the  particular 
schemes  or  policies  of  the  law  of  the  several 
jurisdictions  of  which  they  were  made  a  part. 
Some  jurisdictions  were  impressed  with  the 
feature  of  the  original  writ  which  gave  the 
defendant  notice  not  only  of  the  form  of  ac- 
tion but  of  the  particular  cause  of  action  to 
which  he  was  summoned  to  respond  and  In 
such  jurisdictions  actions  at  law  are  almost 
Invariably  begun  by  petitions,  complaints  or 
notices  upon  which  or  after  which  process  Is- 
sues. In  such  Jurisdictions  the  cause  of  ac- 
tion as  well  as  the  form  of  action  Is  disclosed 
by  the  petition  or  complaint,  and  the  pro- 
cess, whatever  its  form,  commands  the  de- 
fendant to  appear  and  respond  to  that  par- 
ticular cause  of  action.  Such  is  the  law  In 
almost  every  jurisdiction  from  which  author- 
ities are  cited  by  the  defendant  in  support  of 
its  contention.  These  Jurisdictions  are  Ala- 
bama, California,  Georgia,  Indiana,  Iowa, 
Kansas,  Kentucky,  Missouri,  Nebraska,  New 
York  and  Pennsylvania. 

There  is  an  intimate1  relation  between  the 
law  that  provides  methods  of  commencing 
actions  and  the  law  governing  the  amend- 
ment of  actions,  for  upon  the  theory  upon 
which  actions  are  commenced  depends  large- 
ly the  logic  or  policy  of  the  theory  upon 
which  amendments  are  allowed.  Thus  In  the 
states  of  Georgia,  Iowa,  Kansas,  Kentucky, 
Missouri,  Nebraska  and  New  York,  where 
the  cause  of  action  appears  in  the  complaints, 
Petitions  or  process,  the  policy  of  the  law  is 


to  restrict  amendments  to  the  very  cause  of 
action  so  stated,  by  providing  by  express 
statute  for  the  allowance  of  such  amend- 
ments only  as  "do  not  change  substantially 
the  claim  or  defense"  or  when  they  do  not 
"add  a  new  and  distinct  cause  of  action." 
Obviously  then  in  these  jurisdictions,  any 
amendment  that  sets  up  a  cause  of  action 
substantially  different  from  the  one  to  which 
the  defendant  was  expressly  summoned  to 
respond,  would  present  a  new  or  a  different 
cause  of  action  from  that  first  sued  upon, 
and  would  either  be  refused,  or  if  allowed, 
would  hazard  the  operation  of  the  statute  of 
limitations. 

The  case  of  Sicard  v.  Davis,  6  Pet  (U.  &) 
124,  8  L.  Ed.  342,  is  seldom  omitted  in  the 
citation  of  authorities  In  support  of  the  con- 
tention that  a  new  cause  of  action  presented 
by  amendment  after  the  limitation  of  a  stat- 
ute Is  barred  by  the  statute.  This  was  an 
action  In  ejectment  in  which  the  plaintiff 
alleged  a  different  demise  and  a  new  title 
by  an  amendment  to  the  declaration,  allowed 
at  a  time  after  the  defendant  had  acquired 
a  possessory  title  to  the  premises  by  opera- 
tions of  the  statute  of  limitations.  In  that 
case,  Chief  Justice  Marshall  stated  that  "lim- 
itations might  be  pleaded  to  the  second  al- 
legation (that  is,  to  the  amendment  to  the 
declaration),  though  not  to  the  first  because 
the  second  count  In  the  declaration,  being  a 
demise  from  a  different  party  asserting  a 
different  title,  was  not  distinguishable,  so 
far  as  respects  the  bar  of  the  act  of  limita- 
tions from  a  new  action,"  and  the  court  held 
that  the  case  stated  by  the  amendment  was 
barred  by  the  act  of  limitations  Intervening 
between  the  commencement  of  the  action  and 
the  allowance  of  the  amendment  This  de- 
cision, however,  when  considered  in  connec- 
tion with  the  particular  form  of  action  In 
which  It  was  rendered,  has  little  authoritative 
bearing  upon  the  case  under  consideration, 
for  an  amended  declaration  In  ejectment  set- 
ting up  a  different  demise  from  a  different 
party  and  therefore  asserting  a  different 
title,  might  readily  be  held  bad  In  Delaware, 
not  simply  because  the  cause  of  action  stated 
by  it  would  be  new  but  because  in  our 
method  of  procedure  in  that  form  of  action, 
the  amendment  would  not  be  connected  with 
or  related  to  the  parties  to  the  suit  without 
a  corresponding  amendment  of  parties,  which 
is  against  the  policy  of  our  laws. 

In  Delaware  an  action  of  ejectment  is 
commenced  not  by  original  or  other  writ 
and  in  this  respect  It  Is  an  exception  to  the 
general  rule,  but  by  filing  a  declaration  show- 
ing at  large  the  premises  of  which  the  plain- 
tiff alleges  he  was  possessed  by  demise  and 
from  which  he  alleges  to  have  been  ejected. 
To  this  extent  the  commencement  of  the 
action  resembles  the  mode  generally  pursued 
in  some  other  jurisdictions.  Service  Is  made 
by  delivering  a  copy  of  the  declaration  to 
the  defendant  and  to  the  case  as  stated  In 
the  declaration  the  defendant  Is  summoned 
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to  respond.  The  common-law  Action  of  the 
action  maintains  In  Delaware  and  therefore 
the  common-law  rule  maintains  that  the 
lessor  of  the  plaintiff  must  have  had  the 
right  of  possession  at  the  time  of  the  demise 
mentioned  In  the  declaration,  which  means 
of  necessity,  at  or  before  the  commencement 
of  the  action.  Obviously,  then  an  amend- 
ment to  the  declaration  that  sets  up  a  new 
demise  from  a  different  party  asserting  a 
different  title  from  that  declared  upon  In  the 
original  declaration,  states  much  more  than 
a  new  cause  of  action  In  that  It  states  a 
cause  of  action  between  new  persons  who 
are  not  parties  to  that  suit,  the  nominal 
plaintiff  In  an  action  of  ejectment  being  a 
fictitious  person  and  the  real  plaintiff  in  the 
action  being  a  fictitious  lessor,  and  of  course 
cannot  be  maintained  without  an  amend- 
ment of  parties. 

The  case  of  Union  Pacific  Ry.  Oo.  t.  Wyler, 
158  D.  S.  285,  15  Sup.  Ct  877,  39  L.  Ed.  983, 
was  cited  by  the  defendant  as  a  controlling 
authority  In  support  of  its  contention,  be- 
cause of  the  similarity  of  the  defendant's 
liability  under  the  pleadings  In  that  case  to 
the  defendant's  liability  in  the  one  under 
review,  and  the  pronouncement  of  the  law 
thereupon  by  the  Supreme  Court  of  the 
United  States. 

The  plaintiff  Instituted  in  Missouri  an 
action  to  recover  for  personal  injuries  sus- 
tained in  Kansas,  and  after  the  removal  of 
the  case  to  a  federal  court,  the  question  of 
law  under  consideration  was  taken  to  the 
Supreme  Court  of  the  United  States  for  de- 
termination. In  the  original  pleading,  the 
plaintiff  alleged  that  his  injuries  were  oc- 
casioned by  the  negligent  act  of  an  incom- 
petent fellowservant  of  whose  Incompetence 
the  defendant  had  knowledge,  and  charged 
the  defendant  with  a  violation  of  Its  duly 
as  a  master  to  supply  him  with  competent 
servants  with  whom  to  work.  After  the  re- 
moval of  the  case  to  the  federal  court,  the 
plaintiff  amended  his  petition,  wholly  omit- 
ting the  charge  of  incompetence  of  his  fellow- 
servant  and  the  defendant's  knowledge  there- 
of, and  based  his  cause  of  action  simply  up- 
on the  negligent  act  of  the  same  fellow- 
servant,  charging  the  defendant  with  liability 
therefor  under  a  statute  of  Kansas,  where 
the  injury  was  Inflicted,  which  gave  a  serv- 
ant a  right  of  action  against  a  master  for 
the  negligence  of  a  fellowservant,  without 
regard  to  the  element  of  incompetence. 

Between  the  time  of  filing  the  original  and 
amended  petitions  the  statute  of  limitations 
of  Missouri  Intervened.  There  were  really 
presented  two  questions,  first,  whether  the 
case  as  stated  in  the  amended  petition  con- 
stituted a  new  cause  of  action,  and  if  so, 
was  it  barred  by  the  statute  of  limitations. 

This  case  Is  an  authority  in  point  upon  the 
question  whether  the  amended  petition  re- 
stated the  original  cause  of  action  or  pre- 
sented one  entirely  new,  as  the  amended 
pleading  in  that  case  deprived  the  defendant 


as  a  master,  of  the  defense  of  the  servanfi 
assumption  of  risk  and  charged  It  with  a 
new  liability  under  entirely  different  law. 
very  much  as  was  done  by  the  amended  dec- 
laration In  the  case  under  consideration. 
The  court  held  that  the  amended  petition 
stated  a  cause  of  action  under  the  statute  of 
Kansas  that  was  in  derogation  of  the  gen- 
eral law  of  master  and  servant  under  which 
the  plaintiff  had  declared  In  his  original 
petition  and  therefore  constituted  a  depar- 
ture and  set  up  a  new  cause  of  action.  Witt 
this  conclusion  we  take  no  exception.  Bat 
the  court  further,  held  that  because  it  was  s 
departure  from  the  original  petition  and 
because  It  set  up  a  new  cause  of  action,  the 
statute  of  limitations  as  applied  to  the  new- 
cause  of  action  treated  the  action  as  com- 
menced when  the  amendment  waa  Incor- 
porated into  the  pleadings. 

A  careful  reading  of  this  case  discloses 
that  the  Supreme  Court  reached  this  deci- 
sion, If  not  by  expressly  construing  the  stat- 
utes of  Missouri,  then  certainly  by  giving  to 
them  a  consideration  that  is  reflected  In  the 
decision,  for  the  decision  of  the  court  in 
this  case,  like  the  decisions  of  the  courts 
under  like  statutes  in  other  Jurisdictions, 
is  in  harmony  with  the  policy  of  the  law 
as  declared  In  the  jurisdiction  in  which  the 
case  arose. 

In  Missouri  a  civil  action  Is  began  by 
petition  upon  which  a  writ  issues.  Civil 
Procedure,  c  21,  art  4,  f  1756.  To  the  cause 
of  action  presented  by  the  petition,  the  de- 
fendant is  summoned  to  respond,  and  It  ap- 
pears that  to  that  cause  of  action  alone  Is 
he  required  to  answer.  The  petition  pre- 
senting the  cause  of  action,  however,  Is  sus- 
ceptible of  amendment,  but  amendment  of 
the  original  petition  is  restricted  by  stat- 
ute to  such  things  as  do  "not  change  sub- 
stantially the  claim  or  defense"  (Civil  Pro- 
cedure, c.  21,  art  6,  f  1848),  which  obviously 
means  the  claim  as  made  by  the  original 
petition.  The  policy  of  the  law  of  Missouri, 
therefore,  and  of  a  number  of  Jurisdictions 
cited  by  the  defendant  where  actions  are 
begun  by  complaints  or  petitions,  is  to  re- 
strict the  cause  of  action  and  the  amend- 
ments thereof  to  the  one  stated  in  the  orig- 
inal petition,  and  If  another  cause  of  action 
be  stated  by  amendment  to  subject  the  new 
cause  of  action  to  the  operation  of  the  stat- 
ute of  limitations. 

like  other  American  jurisdictions,  the 
state  of  Delaware  in  providing  a  method 
for  commencing  actions  at  law  adopted  some 
of  the  features  of  the  original  writ  at  com- 
mon law  and  discarded  others.  When  com- 
parison is  made  with  the  methods  adopted 
by  other  American  Jurisdictions,  and  par- 
ticularly with  the  methods  in  the  Jurisdic- 
tions mentioned,  It  will  be  observed  that 
many  of  the  features  of  the  common  law  pro- 
ceeding which  were  rejected  by  this  juris- 
diction are  the  very  ones  which  other  Juris- 
dictions have  considered  Important  enough 
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to  accept,  and  upon  farther  examination  it 
will  be  disclosed  that  In  this  and  in  other 
Jurisdictions  the  principle  and  effect  of 
amendments  in  actions  at  law  are  con- 
sistent with  and  controlled  by  the  particular 
policies  of  law  which  were  adopted  by  the 
several  Jurisdictions  in  determining  their 
different  methods  of  instituting  actions. 

Except  in  certain  summary  proceedings,  an 
action  at  law  is  commenced  in  this  state, 
not  by  petition  or  complaint,  but  by  praecipe, 
which  for  such  a  purpose,  Is  a  mandate  to 
the  prothonotary  directing  him  to  issue  pro- 
cess or  a  writ  of  a  particular  character  in 
the  action  thereby  instituted,  commanding 
the  sheriff  to  summon  the  defendant  to  ap- 
pear and  answer  the  plaintiff  in  a  particular 
form  of  action.  The  features  of  this  pro- 
ceeding that  distinguish  it  from  the  pro- 
ceeding at  common  law  and  from  proceedings 
In  some  of  the  Jurisdictions  that  have  been 
adverted  to,  are  that  the  action  is  thus  be- 
gun upon  the  command  of  the  plaintiff  and 
not  upon  his  petition,  the  process  Issues  of 
course  and  not  by  leave,  the  form  of  ac- 
tion Is  stated  In  both  the  praecipe  and  the 
process  while  the  cause  of  action  is  stated 
In  neither,  and  the  purposes  of  the  writ  are 
to  disclose  to  the  court  its  jurisdiction  In 
an  action  of  that  form  and  to  compel  the 
appearance  and  answer  of  the  defendant 
thereto. 

As  causes  of  action  of  many  different  char- 
acters may  be  embraced  within  one  form 
of  action,  notably  In  the  form  of  an  action 
of  trespass  on  the  case,  the  defendant  in  an 
action  at  law  instituted  in  Delaware  is 
not  Informed  of  the  nature  of  the  plaintiff's 
complaint  or  of  the  character  of  his  cause 
of  action  until  In  the  course  of  the  proceed- 
ing and  pursuant  to  certain  rules  for  plead- 
ing, the  plaintiff  flies  his  declaration.  Then 
and  not  until  then  does  he  know  to  what  he 
is  summoned  to  respond. 

[4, 1]  Under  the  practice  of  the  courts  of 
this  state,  a  plaintiff  has  a  right  to  insert 
In  his  declaration  any  number  of  counts, 
baring  regard  of  course  to  the  rule  against 
vexatious  pleading,  provided  that  each  count 
presents  a  separate  and  distinct  cause  of  ac- 
tion and  that  each  cause  of  action  so  pre- 
sented is  appropriate  to  the  form  of  action 
In  which  it  is  pleaded,  and  to  each  count, 
constituting  as  Its  name  signifies,  a  separate 
"tale"  or  complaint,  the  defendant  must 
make  separate  answer. 

[6]  In  order  to  remove  from  the  adminis- 
tration of  justice  the  stigma  that  existed 
in  early  history  of  trying  technical  questions 
rattier  than  merits  and  deciding  causes 
apart  from  the  objects  of  the  suit,  our  laws 
relating  to  amendments  pursued  a  policy 
of  great  liberality  and  placed  a  large  dis- 
cretion in  the  court  The  Constitution  pro- 
vides that:  "In  civil  causes,  when  pending, 
the  Superior  Court  shall  have  the  power,  be- 
fore judgment,  of  directing,  upon  such  terms 
M  it  shall  deem  reasonable,  amendments,  im- 


pleadlngs  and  legal  proceedings  so  that  by 
error  in  any  of  them,  the  determination  of 
causes,  according  to  their  merits,  shall  not 
be  hindered."  Article  4,  |  24,  of  the  Con- 
stitution of  1897. 

Supplementing  this  declaration  of  prin- 
ciple, it  is  provided  by  statute  that:  "In  any 
civil  cause  pending  before  the  Superior 
Court,  the  said  court  shall  have  power,  at 
any  time  before  judgment,  to  allow  amend- 
ments either  In  form  or  substance,  of  any 
process,  pleading  or  proceeding,  in  such  ac- 
tion, on  such  terms  as  shall  be  just  and 
reasonable."    Revised  Code,  c.  112,  f  11. 

From  this  statement  of  the  law,  it  ap- 
pears that  the  only  limitation  in  point  of 
time  that  is  placed  upon  an  amendment  in 
a  pending  action,  within  the  discretion  of 
the  court,  is  Judgment.  Within  that  limi- 
tation, the  court  in  its  discretion  may  allow 
an  amendment  whenever  it  pleases.  There  is 
no  suggestion  of  limitation  of  amendments 
such  as  may  be  imposed  by  a  statute  of 
limitations.  In  truth,  the  court  in  promul- 
gating rules  for  pleading  has  wholly  ignored 
the  contemplation  of  such  a  limitation,  by 
providing  that  the  plaintiff  shall  file  his  dec- 
laration on  the  second  rule  day  after  the  re- 
turn day  of  the  writ  In  an  action  for  per- 
sonal injuries,  instituted  just  before  the  ex- 
piration of  the  year  limited  by  the  statute 
for  such  actions,  the  rule  day  for  the  plain- 
tiff's declaration  occurs  after  the  expiration 
of  the  year  limited  by  the  statute  for  the 
action.  If  the  statute  runs  to  the  statement 
of  the  cause  of  action  and  is  not  arrested 
once  and  for  all  by  the  institution  of  the 
suit  then  in  such  case  the  action  is  barred 
when  the  cause  thereof  is  first  stated  by  the 
original  declaration  Just  as  effectually  as  by 
a  subsequent  statement  In  an  amended  dec- 
laration, and  there  would  then  be  the  anom- 
aly of  an  action  instituted  within  the  year 
and  therefore  not  affected  by  the  statute  of 
limitations  and  the  cause  of  action  thereof 
stated  in  an  original  pleading  after  the  year 
being  barred  by  the  statute. 

It  is  therefore  held  that,  in  view  of  the 
character  and  purpose  of  original  process  in 
actions  at  law  in  the  state  of  Delaware,  the 
operation  of  statutes  limiting  actions  at  law 
is  arrested  at  the  time  when  the  action  is 
brought  and  does  not  extend  to  the  time 
when  the  cause  of  action  is  stated  and  that 
a  cause  of  action  that  would  have  been  good 
in  law  if  stated  in  the  original  declaration 
will  likewise  be  good  if  stated  by  amend- 
ment 

[7]  The  remaining  errors  assigned  by  the, 
plaintiff  in  error  may  be  considered  in 
groups,  and  when  classified  relate  to  the  er- 
rors charged  to  the  court  in  defining  and  in 
falling  properly  to  define  to  the  jury  the  du- 
ty the  defendant  owed  the  deceased  to  warn 
him  against  danger  and  the  duty  the  deceas- 
ed owed  himself  to  avoid  danger,  and  in  re- 
fusing to  give  the  Jury  binding  instructions 
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to  render  a  verdict  for  the  defendant,  upon 
the  grounds,  first,  that  the  deceased  was 
guilty  of  contributory  negligence;  second, 
that  no  act  of  negligence  on  the  part  of  the 
defendant  was  shown;  third,  that  the  pre- 
ponderance of  the  evidence  was  with  the  de- 
fendant; and  fourth,  that  the  testimony 
produced  for  the  defendant  to  disprove  neg- 
ligence was  positive,  while  the  testimony  for 
the  plaintiff,  In  proof  of  negligence,  was 
merely  negative. 

At  the  trial  of  this  case  there  was  no  dis- 
pute as  to  the  character  of  the  place  in 
which  the  deceased  met  his  death,  nor  of  the 
lawfulness  of  the  presence  and  character 
of  work  In  which  the  defendant  and  the  de- 
ceased were  respectively  engaged  In  that 
place.  The  deceased  was  a  mechanic  em- 
ployed by  the  Pullman  Company  upon  the 
repair  of  cars.  The  defendant  was  a  rail- 
road company  'engaged  In  moving  and  plac- 
ing cars  upon  the  tracks  of  the  Pullman 
Company  for  repair.  The  place  was  the  yard 
of  the  Pullman  Company  connected  with  and 
forming  a  part  of  Its  car  works,  which  was 
covered  by  a  platform  upon  which  were  Its 
private  lines  of  tracks  running  parallel  with 
and  adjacent  to  Its  shops.  The  tracks  or 
lines  of  railway  were  not  used  for  traffic  or 
for  the  transportation  of  anything  except  the 
cars  themselves,  when  being  placed  in  position 
for  the  purpose  of  being  altered,  repaired 
or  renovated  or  when  being  removed  there- 
from.. In  this  respect  the  place  was  an  open 
air  workshop,  and  when  considered  with  ref- 
erence to  the  care  and  caution  required  of 
all  persons  moving  about  it,  different  In  no 
substantial  way  from  an  inclosed  shop  In 
which  the  same  kind  of  work  Is  done. 

In  a  preceding  review  of  an  earlier  trial 
of  this  case  by  the  Supreme  Court  of  this 

state"  (2  Boyoe,  ,  80  Atl.  617),  this  court 

announced  as  law,  that  there  was  Imposed 
upon  a  railroad  company  a  duty  to  give 
warning  of  the  approach  and  movement  of 
its  engines  and  trains  to  all  persons  put 
In  danger  thereby,  and  to  give  such  a  warn- 
ing as  under  the  varied  conditions  of  their 
operation,  shall  be  timely  and  sufficient 
With  a  particular  reference  to  the  testimony 
produced  at  the  first  trial,  which  In  the  main 
is  the  same  that  was  presented  in  the  trial 
now  under  review,  the  court  further  held 
that  it  was  the  duty  of  the  railroad  company 
in  giving  a  warning  that  there  was  about 
to  be  danger  upon  a  particular  track,  to  give 
a  warning  not  only  to  those  who  were  pres- 
ent when  the  warning  was  given,  but  to 
those  who  were  present  when  the  danger 
came.  It  contemplated  a  warning  to"  all  who 
were  put  in  peril.  It  was  not  limited  to 
those  who  were  at  work  within,  upon  and 
under  the  cars  upon  the  track,  but  extended 
to  those  who  otherwise  might  lawfully  come 
within  the  zone  of  the  impending  danger  In 
ignorance  of  its  existence  and  of  their  peril. 
Around  this  statement  of  the  law  revolved 
the  controversy  in  the  second  trial  below,  the 


plaintiff  below  offering  testimony  to  prove  mat 
the  deceased  could  not  have  heard  the  first 
warning,  for  at  the  time  it  was  given  he  was 
within  the  shops  and  out  of  hearing,  that  no 
warning  was  given  subsequent  to  the  first 
warning,  that  in  the  progress  of  his  work 
and  in  the  exercise  of  all  the  care  and  cau- 
tion required  of  him  in  view  of  the  character 
and  location  of  his  occupation,  the  deceased 
came  from  the  shops  and  walked  a  distance 
of  about  a  dozen  feet  directly  to  the  opening 
between  the  two  cars  by  which  he  was  crush- 
ed without  being  then  or  theretofore  warned 
that  shifting  was  about  to  be  done  upon  the 
track  he  was  crossing,  and  without  knowl- 
edge thereof  from  anything  in  the  situation 
which  be  could  have  seen  or  in  law  would 
have  been  required  to  see;  that  while  the 
engine  was  at  the  other  end  of  the  line  of 
cars  it -was  outside  of  the  yard  across  the 
street,  and  if  the  deceased  had  looked,  his 
vision  would  have  been  obstructed  to  a  great- 
er or  less  extent  by  the  presence  of  a  gate 
or  fence  dividing  the  yard  from  the  street, 
and  that  even  If  he  had  seen  the  shifter 
standing  outside  of  the  yard  or  heard  its 
bell  ring,  there  was  nothing  from  such  an 
observation  to  suggest  It  was  about  to  do 
shifting  in  the  yard  and  to  put  him  on  his 
guard  and  cause  him  to  heed  the  instructions 
of  a  posted  notice  to  employes  not  to  "pass 
between  the  cars  while  cars  are  being  shifted 
in  the  yard."  As  to  the  insufficiency  of  the 
warning,  the  plaintiff  below  produced  wit- 
nesses who  were  working  In,  on  or  under  cars 
located  upon  the  track  where  the  Injury  oc- 
curred, who  testified  that  they  heard  and 
obeyed  the  warning  given  from  two  to  four 
minutes  before  the  accident,  but  that  after 
that  warning,  they  heard  no  further  warn- 
ing, although  they  remained  relatively  in  the 
same  positions  in  which  they  were  when  they 
heard  the  first  warning. 

The  defendant  below  on  the  other  hand 
produced  testimony,  that  the  first  warning 
was  given  at  a  time  from  which  it  might  be 
Inferred  that  Gatta  was  in  the  yard  and  be- 
fore he  had  gone  Into  the  shops,  that  the 
warning  was  given  both  by  the  call  of  train- 
men and  by  ringing  the  bell  of  the  shifter 
from  the  time  it  was  first  given  down  to  the 
time  that  Gatta  was  killed,  and  that  Gatta 
could  or  should  have  heard  these  warnings, 
that  the  shifter  was  not  standing  outside  of 
the  yard  and  beyond  the  street,  as  shown 
upon  the  defendant's  own  plot,  but  It  was 
standing  partly  within  the  yard  so  that  Gat- 
ta, by  looking  could  have  seen  it  and  in  law 
should  have  been  required  to  see  it  and  to 
have  recognized  the  purpose  and  danger  of 
its  presence,  and  that  he  could  have  heard  the 
bell  and  should  have  recognized  It,  without 
confusing  it  with  the  sound  of  other  bells, 
and  should  have  heeded  the  warning  which 
it  gave  him. 

In  this  state  of  the  testimony,  nearly  all 
of  which  was  conflicting  and  much  of  which 
was  irreconcilable,  the  case  was  submitted 
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to  the  jury  under  the  usual  Instruction  by  the 
court  relative  to-  conflicting  testimony,  and 
out  of  this  testimony,  which  was  considered, 
and  in  parts  accepted  and  rejected  we  assume 
In  the  light  of  such  an  instruction,  the  Jury 
evolved  a  verdict  for  the  plaintiff. 

Without  reciting  the  testimony  of  the  case 
to  which  the  court  has  given  consideration 
In  reaching  its  conclusion,  we  consider  it  suffi- 
cient to  state  that  when  taken  alone,  the 
evidence  produced  on  the  part  of  the  plain- 
tiff was  sufficient  to  Justify  the  Jury  In  find- 
ing that  the  injuries  to  the  deceased  were 
occasioned  by  the  negligence  of  the  defendant 
at  a  time  when  the  deceased  was  in  the  exer- 
cise of  a  care  and  caution  commensurate 
with  the  duties  of  his  position  and  occupa- 
tion, and  that  the  charge  of  the  court  in 
those  respects  disclosed  no  errors  either  in 
what  was  included  or  omitted. 

Opposed  to  the  testimony  for  the  plaintiff 
and  to  the  Inferences  it  justifies,  however, 
is  the  testimony  for  the  defendant,  which 
Is  claimed  to  be  of  a  weight  so  much  greater 
and  a  quality  so  superior  to  that  produced 
for  the  plaintiff,  that  In  law  the  trial  court 
■was  bound  to  instruct  the  Jury  to  render  a 
verdict  for  the  defendant  From  the  refusal 
of  the  trial  court  either  to  grant  a  new  trial 
or  direct  a  verdict  for  the  defendant,  by  as- 
suming to  determine  for  which  party  the 
testimony  preponderated,  spring  the  Important 
errors  charged  to  the  court  below,  namely, 
that  a  new  trial  should  have  been  ordered 
or  a  verdict  for  the  defendant  should  have 
been  directed  on  the  grounds,  "third,  that 
the  preponderance  of  the  evidence  was  with 
the  defendant;  and  fourth,  that  the  testi- 
mony produced  for  the  defendant  to  disprove 
negligence  was  positive,  while  the  testimony 
for  the  plaintiff,  in  proof  Of  negligence,  was 
merely  negative." 

[I]  In  that  branch  of  the  administration  of 
justice  in  which  the  courts  are  called  upon 
to  perform  the  delicate  function  of  directing, 
sustaining  and  disturbing  the  verdicts  of  ju- 
ries, without  encroaching  upon  their  separate 
function,  courts  have  adopted  for  their  gov- 
ernance, so  far  as  practicable,  certain  well 
considered  principles.  In  the  policy  of  the 
law  of  this  state,  declared  by  the  courts  In 
numberless  decisions,  the  jury  is  the  sole 
judge  of  the  facts  of  a  case,  and  so  jealous 
Is  the  law  of  this  policy  that  by  express  pro- 
vision of  the  Constitution  the  court  Is  for- 
bidden to  touch  upon  the  facts  of  the  case 
In  Its  charge  to  the  Jury.  While  In  Jury 
trials  the  court  may  not  determine  Issues  of 
fact  from  the  evidence,  the  court  may,  for 
certain  purposes,  determine  the  existence  of 
evidence  from  which  Issues  of  fact  may  be 
determined  by  the  Jury.  By  inquiry  Into  the 
evidence  the  court  will  not  allow  a  verdict 
when  the  evidence  Is  not  sufficient  In  law  to 
support  it,  nor  will  the  court  sustain  a  ver- 
dict when  rendered  against  the  evidence  or 
upon  insufficient  evidence. 


When  the  evidence  In  a  case  Is  admitted 
or  not  controverted  and  when  the  law  as  ap- 
plied to  that  evidence  is  productive  of  but 
one  legal  result,  It  becomes  the  duty  of  the 
court  In  the  administration  of  justice,  to  bind 
the  jury  to  render  a  verdict  accordingly.  To 
do  otherwise  would  simply  entail  a  postpone- 
ment of  the  proper  decision  of  the  case,  by 
a  retrial  ordered  on  a  motion  for  a  new  trial, 
in  the  event  the  jury  found  against  the  facta 
Thus  when  It  appears  by  a  verdict  that  ad- 
mitted facts  were  ignored  by  the  Jury,  or 
the  instructions  upon  the  law  were  disre- 
garded, or  a  clear  error  of  calculation  was 
made  the  court  will  set  aside  the  verdict,  or 
to  avoid  this,  when  possible,  the  court  will 
direct  the  juiy  to  render  the  only  verdict 
that  could  legally  be  sustained.  Prettyman 
v.  Waples'  Ex'r,  4  Har.  299,  302;  State  v. 
Layton,  8  Har.  '469,  480,  481;  Beeson  v.  Elli- 
ott, 1  Del.  Ch.  368;  Waples'  Adni'x  v.  Waples, 
1  Har.  394,  note  a;  Allen  v.  Miles,  4  Har. 
234;  Bailey  v.  England,  1  Pennewill,  12,  39 
Atl.  456 ;  Kinney  v.  Adams,  2  Har.  867;  Tay- 
lor v.  Moore,  3  Har.  6,  7. 

[9]  But  when  the  case  Involves  a  contro- 
verted question  of  fact  In  which  the  evidence 
is  conflicting  and  out  of  the  conflict  may  be 
gathered  sufficient  evidence  to  support  a  ver- 
dict for  either  party,  the  issue  of  fact  will 
be  left  severely  to  the  jury,  and  the  court 
will  neither  direct  nor  disturb  the  verdict 
upon  the  ground  that  it  is  against  the  evi- 
dence, though  it  would  have  drawn  from  the 
testimony  a  conclusion  different  from  that 
drawn  by  the  Jury.  Burton  v.  P.,  W.  &  B. 
B,  B.  Co.,  4  Har.  252,  254 ;   State  v.  Brelaw- 

ski,  2  Boyce, ,  84  AtL  950.    The  absence 

or  presence  of  conflicting  testimony  in  a  case 
Is  therefore  a  controlling  consideration  by 
which  courts  are  governed  In  directing,  sus- 
taining, or  overturning  the  verdicts  of  juries. 
It  is  contended,  however,  that  as  the  jury 
Is  instructed  to  find  for  the  party  with 
whom,  in  the  maintenance  of  the  Issues, 
rests  the  preponderance  of  evidence,  it  is 
likewise  the  duty  of  the  court,  when  that 
preponderance  is  disclosed  at  the  trial,  either 
to  direct  a  verdict  in  accordance  with  it,  or 
after  trial,  to  set  the  verdict  aside,  if  the 
verdict  be  found  against  it  This  in  the 
last  analysis  would  make  the  court  the  judge 
of  the  facte,  and  if  the  judgment  of  the 
jury  upon  the  issue  of  fact  were  to  be  an- 
ticipated or  reviewed  by  the  judgment  of 
the  court  upon  the  facts,  then  the  function 
of  the  Jury  in  determining  Issues  of  fact 
would  cease  to  be  exclusive  and  would  be- 
come merely  preliminary. 

It  is  the  province  of  the  Jury  in  the  trial 
of  civil  cases  to  consider  the  whole  volume 
of  testimony,  estimate  and  weigh  its  value, 
accept,  reject,  reconcile  and  adjust  Its  con- 
flicting parts  and  be  controlled  in  the  re- 
sult by  that  part  of  the  testimony  which  it 
finds  to  be  of  greater  weight  As  the  jury 
is  the  exclusive  Judge  of  the  evidence,  it 
must  in  reason  be  the  exclusive  Judge  of 
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what  constitutes  the  preponderance  of  the 
evidence,  and  when  that  Judgment  la  reach- 
ed  upon  evidence  sufficient  to  support  a  ver- 
dict, It  should  not  be  disturbed  by  the  court 
Smlthers  v.  W.  0.  Ry.  Co.,  6  Pennewlll,  422, 
425,  67  AtL  167;  Slmeone  v.  Lindsay,  6  Pen- 
newlU, 224,  65  Atl.  778;  Waller  v.  W.  a 
Ry.  Co.,  5  Pennewlll,  S74,  61  Atl.  874;  Reed 
v.  Continental  Ins.  Co.,  6  Pennewlll,  204,  65 
Atl.  568;  Cecchl  v.  Lindsay,  1  Boyce,  185, 
75  AtL  876;  Lenkewlcz  v.  W.  0.  Ry.  Co.,  7 
Pennewlll,  64,  74  Atl.  11. 

As  In  the  trial  of  this  case  there  was  suf- 
ficient evidence  to  justify  the  verdict  ren- 
dered, the  court  finds  no  error  committed  by 
the  trial  court  either  in  refusing  to  direct 
a  different  verdict  or  In  refusing  to  disturb 
the  one  rendered. 

[II]  Being  required  to  estimate  and  weigh 
all  the  testimony  In  a  case  In  order  to  de- 
termine where  the  preponderance  lies,  Juries 
are  frequently  required  to  consider  testi- 
mony known  as  positive  and  negative  testi- 
mony, and  to  give  to  It  the  peculiar  weight 
and  value  accorded  It  by  the  law.  At  the 
trial  of  this  case  the  court  Instructed  the 
jury  that  "the  jury  in  determining  the  value 
of  testimony  may,  and  often  should,  give 
greater  weight  to  positive  than  to  negative 
testimony,  but  all  the  testimony  should  be 
considered  by  the  Jury,  and  given  such 
weight  as  In  their  judgment  it  1*  entitled." 
To  this  Instruction  the  defendant  below  ex- 
cepted and  for  error  contends,  that  in  view 
of  the  negative  character  of  the  testimony 
In  proof  of  negligence  and  the  positive  char- 
acter of  the  testimony  offered  to  disprove 
negligence,  the  trial  court  should  either  have 
directed  a  verdict  in  its  favor  or  set  aside 
the  verdict  rendered  against  It,  and  should 
not  have  submitted  the  case  to  the  jury  upon 
the  instruction  given. 

In  the  case  of  Queen  Anne's  R.  R.  Co.  ▼. 
Reed,  5  Pennewlll,  226,  236,  59  AtU  860,  119 
Am.  St  Rep.  301,  this  court  recognized  the 
general  rule  that  positive  or  affirmative  tes- 
timony is  of  greater  weight  than  testimony 
merely  negative,  that  Is,  the  testimony  of  a 
credible  witness  that  he  saw  or  heard  a 
particular  thing  at  a  particular  time  and 
place  is  more  reliable  than  that  of  an  equal- 
ly credible  witness  who,  with  the  same  op- 
portunities, testifies  that  he  did  not  hear  or 
see  the  same  thing  at  the  same  time  and 
place.  1  Whart  Bv.  f  415 ;  Stark.  Bv.  867; 
Jones,  Bv.  |  901.  The  reason  for  the  rule 
is  that  the  witness  who  testifies  to  a  nega- 
tive may  have  forgotten  what  actually  oc- 
curred, while  It  is  Impossible  for  the  wit- 
ness who  testifies  affirmatively  to  remember 
what  never  existed.  Stitt  v.  Huidekoper,  17 
Wall.  384,  21  L  Ed.  644.  Negative  testi- 
mony may  be  attributed  to  lack  of  attention, 
inert  mental  operations,  Imperfect  senses 
as  well  as  to  the  faulty  recollection  of  the 
witness,  while  on  the  contrary,  given  under 
circumstances  that  disclose  the  witness  to 
have  been  mentally  alert,  of  perfect 


end  excellant  memory,  and  showing  the  op- 
portunities of  the  witness  for  knowing  and 
the  attention  he  had  given  the  matter  con- 
cerning which  he  testifies,  negative  testi- 
mony may  lose  its  negligible  quality  and 
outweigh  positive  testimony.  Grenny  v. 
Long  Island  Ry.  Co.,  101  N.  T.  419,  5  N.  & 
425;  Lighthouse  v.  G,  M.  ft  St  P.  By.  Co, 
3  S.  D.  518,  54  N.  W.  320;  KeUey  v.  Schupp, 
60  Wis.  76,  18  N.  W.  725;  Nelson  v.  Iverson, 
24  Ala.  9,  60  Am.  Dec.  442;  Stoddard  v.  Kel- 
ly's Adm'r,  50  Ala.  452;  State  v.  Gates,  20 
Mo.  400;  Van  Salvellergh  v.  G.  B.  T.  Co., 
132  Wis.  166,  111  N.  W.  1120;  Stotler  v.  Rail- 
way Co.,  200  Mo.  107,  98  S.  W.  509;  Pence 
v.  GL,  R.  I.  ft  P.  Ry.  Co.,  79  Iowa,  389,  44 
N.  W.  686;  Davis  v.  N.  Y.,  N.  H.  &  H.  Ry. 
Co.,  159  Mass.  532,  34  N.  B.  1070;  Eilert  v. 
G.  B.  &  M.  Ry.  Co.,  48  Wis.  606,  4  N.  W. 
769;  Blkins  v.  Kenyon,  34  Wis.  93;  Purnell 
v.  Railway  Co.,  122  N.  C.  832,  29  S.  E.  953; 
a  &  A.  Ry.  Co.  v.  Dillon,  123  DL  570,  IS 
N.  B.  181,  5  Am.  St  Rep.  559. 

The  courts  In  different  Jurisdictions  have 
frequently  recognized  a  qualification  of  the 
general  rule  that  positive  testimony  la  of 
greater  weight  than  negative  testimony. 
Potts  t.  House,  6  Ga.  324,  50  Am.  Dec  329; 
Innis  v.  State,  42  Ga.  482;  M.  D.  M.  Co. 
v.  Harkenson,  84  Iowa,  117,  60  N.  W.  659; 
Burnham  v.  Sherwood,  56  Conn.  229, 14  AtL 
715;  Cotton  v.  Railway  Co.,  99  Minn.  366. 
109  N.  W.  835,  8  L.  R.  A  (N.  S.)  643,  116 
Am.  St  Rep.  422,  9  Ann.  Cas.  935;  People 
▼.  Sanders,  114  Cal.  216,  46  Pac.  153;  Le- 
Colnte  v.  U.  S.,  7  App.  D.  O.  16;  McMahon 
v.  McHabe,  174  Mass.  320,  64  N.  B.  854: 
State  v.  Latttn,  19  Wash.  57,  62  Pac.  314. 

The  varying  qualities  of  negative  testi- 
mony under  different  conditions  were  recog- 
nized by  this  court  In  the  case  of  Queen 
Anne's  R.  R.  v.  Reed,  In  which  the  opinion 
of  the  court  in  Menard  v.  B.  ft  M.  R»  R. 
Co.,  150  Maes.  886,  23  N.  B.  214,  was  cited 
to  Illustrate  Its  meaning.  In  that  case  the 
court  said:  "Ordinarily  all  that  a  witness 
can  say,  In  such  a  case,  when  called  to  prove 
that  a  bell  was  rung,  is  that  he  did  not 
hear  it  Such  a  statement  with  no  accom- 
panying facts,  Is  merely  negative,  and  of 
no  value  as  evidence.  But  attending  dream- 
stances  may  be  shown  which  make  the  state- 
ment strong  affirmative  evidence.  It  may 
appear  that  all  the  attention  of  which  the 
witness  was  capable  was  concentrated  on 
the  effort  to  ascertain  whether  the  ben  was 
rung,  and  his  failure  to  hear  it  could  only 
have  been  because  it  made  no  sound.  A  wit- 
ness may  be  In  any  conceivable  attitude  of 
attention  or  inattention,  which  will  give  his 
evidence  value,  or  leave  it  with  little  or  no 
weight" 

The  rule  of  law  that  positive  testimony  Is 
of  greater  weight  than  negative  testimony, 
considered,  of  course,  in  connection  with  its 
exceptions  and  qualifications,  is  undisputed. 
We  are  now  asked,  however,  to  enlarge  the 
role  and  hold  in  substance  that  because  a 
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Jury  should  ordinarily  give  to  positive  testi- 
mony greater  weight  than  to  negative  testi- 
mony, the-  court,  on  motion  for  binding  in- 
structions or  for  a  new  trial,  should  see  that 
the  rule  is  enforced,  and  should  examine  Into 
the  character  of  the  testimony  of  the  two 
classes,  judge  their  relative  values,  deter- 
mine whether  the  positive  testimony  out- 
weighs and  destroys  the  probative  force  of 
the  negative  testimony,  and  direct  or  overturn 
a  verdict  accordingly.  In  support  of  this  con- 
tention these  authorities  are  cited:  Selbert 
t.  Erie  By.  Co.,  49  Barb.  (N.  Y.)  683;  Lomer 
v.  Meeker,  26  N.  X.  863;  Culhane  v.  N.  Y.  C. 
ft  N.  B  B  Co.,  60  N.  Y.  134;  Foley  v.  N.  Y. 
O.  4  H.  B  B  Co.,  197  N.  Y.  430,  90  N.  HL 
1116, 18  Ann.  Cas.  631 ;  Kelaer  v.  U  V.  B.  E. 
Co.,  212  Pa.  409,  61  AtL  903,  108  Am.  St 
Bep.  872 ;  Lonzer  v.  L.  V.  B  B  Co.,  196  Pa. 
610,  46  All.  937;  Horandt  v.  C.  B.  B,  Co.,  78 
N.  J.  Law,  190,  73  Atl.  94;  Holmes  v.  P.  B  B, 
74  N.  J.  Law,  469,  66  AtL  412,  12  Ann.  Cas. 
1031 ;  Hubbard  v.  B.  &  A.  B  Co.,  169  Mass. 
320,  34  N.  B.  459;  Menard  v.  B  B  Co.,  160 
Mass.  887,  23  N.  B.  214 ;  Bohan  v.  Milwaukee 
By.  Co.,  61  Wis.  391,  21  N.  B.  241;  Horn,  v. 
B.  &  O.  B  B  Co.,  64  Fed.  301,  4  C.  C.  A. 
846;  B.  ft  O.  B  B  Co.  v.  Baldwin,  144  Fed. 
63,  76  O.  a  A.  211. 

A  close  analysis  of  these  authorities  will 
disclose,  that  in  those  cases  in  which  there 
was  negative  testimony  and  verdicts  were  ef- 
ther  directed  or  set  aside,  It  was  done  not  be- 
cause the  testimony  was  negative  In  quality 
nor  because  the  negative  testimony  was  op- 
posed by  positive  testimony,  but  because  the 
negative  testimony  was  in  itself  without  pro- 
bative force  sufficient  to  support  the  verdicts. 

Considering  the  rule  in  the  light  of  these 
and  other  decisions,  It  is  apparent  that  in  a 
case  where  the  issue  on  one  side  Is  supported 
solely  by  negative  testimony,  but  by  negative 
testimony  of  sufficient  probative  force,  in  the 
estimation  of  the  court,  to  prove  the  Issue, 
and  there  is  opposed  to  it  no  testimony  at 
all,  no  court  would  prevent  or  disturb  a  ver- 
dict based  upon  such  testimony  merely  be- 
cause of  its  negative  character.  And  If  the 
same  negative  testimony  of  the  same  proba- 
tive force  was  opposed  by  positive  testimony, 
a  court  would  not  take  a  case  from  the  jury 
or  overthrow  its  verdict  simply  because  of 
the  rule  In  favor  of  positive  testimony,  for 
the  effect  of  that  would  be  to  deprive  the  role 
of  its  recognized  exceptions  and  to  hold  that 
positive  testimony  outweighs  negative  testi- 
mony In  every  case.  But  when  negative  tes- 
timony Is  opposed  by  positive  testimony  and 
the  negative  testimony,  If  unopposed,  would 
In  Itself  be  insufficient  to  support  the  issue  it 
is  offend  to  prove,  the  court  will  direct  or 
overturn  a  verdict,  not  by  encroaching  upon 
the  exclusive  function  of  the  Jury  and  weigh- 
ing each  class  of  testimony,  one  against  the 
other,  but  by  performing  its  own  exclusive 
function   of  determining,   as   in   all   cases, 


whether  the  evidence  introduced  In  proof  of 
the  issue  was  sufficient  to  support  a  verdict. 

Considered  in  this  light,  the  rale  that  posi- 
tive testimony  outweighs  negative  testimony 
was  not  intended  to  come  in  conflict  with  the 
rule  that  the  weight  of  the  testimony,  when 
conflicting,  should  be  left  to  the  Jury  (Jones, 
Bv.  901),  but  was  designed  as  a  rule  of  meas- 
urement for  use  by  the  Jury,  and  when  tes- 
timony, negative  in  quality,  is  submitted  to 
the  jury  with  the  circumstances  surrounding 
and  corroborating  it,  to  be  weighed  and  val- 
'ued  according  to. this  and  other  rules  of  evi- 
dence, and  when  In  itself,  it  is  of  sufficient 
probative  force  to  support  a  verdict,  though 
opposed  by  positive  testimony  to  which  the 
jury  may  give  a  lesser  weight,  a  verdict  will 
neither  be  directed  nor  disturbed. 

[11]  The  opportunities  of  the  witnesses 
who  gave  negative  testimony  In  this  case,  to 
hear,  comprehend  and  remember  a  warning 
If  one  had  been  given  when  Gatta  was  within 
sound  of  such  a  warning,  considered  with  rela- 
tion to  their  positions,  occupations,  surround- 
ings and  knowledge  of  the  character  of  the 
impending  danger,  were  such  as  to  take  their 
testimony  entirely  out  of  the  class  that  Is 
purely  negative  and  to  justify  the  jury  in 
giving  it  a  weight  upon  which  to  predicate 
the  verdict  it  rendered.  The  trial  court 
therefore  committed  no  error  In  refusing  to 
direct  a  verdict  or  to  disturb  the  verdict  ren- 
dered because  of  the  negative  character  of 
the  testimony  for  the  plaintiff. 

The  judgment  and  proceedings  of  the  court 
below  are  in  all  respects  affirmed. 


EFFLEB  v.  STATE. 

(Superior  Court  of   Delaware.     New  Castle. 

Jan.  22,  1913.) 

L  Criminal  Law  (f  869*)—  Evidence— Oth- 
kb  Offenses— Intent  in  Genebal. 

Though  as  a  general  rale  proof  of  distinct 
and  Independent  offenses  is  not  admissible, 
there  are  exceptions  to  rebut  an  inference  of 
mistake,  want  of  guilty  knowledge,  lawful  pur- 
pose, or  innocent  intent  that  might  otherwise 
spring  from  the  evidence,  and  in  some  cases 
to  meet  a  special  defense. 

[Ed,   Note.— For  other   cases,   see  Criminal 
Law,  Cent  Dig.  |f  822-824;  Dec.  Dig.  |  369.*] 

2.  Criminal  Law  (|  869*)— Evidence— Oth- 
er Offenses  —  Intent  —  Conspiracy  to 
Steal. 

Defendant  was  prosecuted  for  conspiracy 
to  steal,  in  that  he  induced  the  prosecuting 
witness  to  purchase  a  dry  goods  business,  wit- 
ness to  put  in  $3,600  cash,  defendant  and  one 
of  his  associates  $6,000  each  in  cash,  and  that, 
while  defendant  was  counting  his  money,  men 
claiming  to  be  detectives  broke  in,  stated  that 
it  was  counterfeit,  took  the  money  of  witness, 
mixed  it  with  that  of  defendant,  and  disap- 
peared. The  court  admitted,  to  show  defend- 
ant's intent  and  design,  testimony  of  a  wit- 
ness that  three  months  afterwards  he  had 
been  robbed  of  money  in  the  same  way  by  de- 
fendant and  those  whom  the  evidence  tended  to 
identify  as  the  same  associates.  Held  that,  as 
the  testimony  of  the  other  offense  had  no  di- 
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rect  connection  with  the  offense  charged,  Its 
admission  was  reversible  error. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  IS  822-S24;  Dec.  Dig.  f  309.*] 

3.  Cbiminai.    Law     (J    369*)  —  Evidence  — 

Facts  in  Issue— Identity. 

To  prove  identity  by  defendant's  participa- 
tion in  another  offense,  there  must  be  some 
connection  between  the  two  offenses;  and  it 
is  not  sufficient  that  they  be  similar  offenses 
committed  by  him.  Almost,  if  not  quite,  the 
same  stringency  is  required  to  prove  identity 
of  party  by  this  kind  of  evidence  as  is  required 
to  show  system  or  plan. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  IS  822-824;  Dec  Dig.  |  369.*] 

Error  to  Court  of  General  Sessions,  New 
Castle  County. 

Samuel  Effler,  alias  Charles  Heffler,  was 
convicted  of  conspiring  with  others  to  steal, 
and  be  brings  error.    Reversed. 

See,  also,  78  Att.  411. 

Argued  before  CURTIS,  Ch.,  and  CONRAD 
and  RICE,  JJ. 

Reuben  Satterthwalte,  Jr.,  of  Wilmington, 
for  plaintiff  in  error.  Andrew  O.  Gray,  Atty. 
Gen.,  and  Joslah  O.  Wolcott,  Deputy  Atty. 
Gen.,  for  the  State. 

RICE,  J.  Samuel  Effler,  alias  Charles  Hef- 
fler, the  plaintiff  in  error,  upon  his  trial, 
was  found  guilty  on  an  indictment  charging 
him  with  conspiring,  with  other  persons  un- 
known, to  steal  $3,600  from  Louis  Reches. 

The  assignments  of  error  are  10  in  num- 
ber and  cover  alleged  errors  on  two  points, 
viz.:  (1)  That  the  court  erred  in  admitting 
the  testimony  of  a  witness,  Benjamin  Sil- 
berman,  concerning  a  similar  transaction; 
(2)  that  the  court  erred  in  not  directing  the 
jury  to  find  a  verdict  of  "not  guilty,"  on 
the  ground  that  the  misdemeanor  charged 
in  the  Indictment  merged  in  the  felony  prov- 
ed by  the  state. 

Testimony,  as  disclosed  by  the  record,  was 
introduced  to  prove:  That  in  Wilmington  in 
March,  1909,  Louis  Reches,  the  prosecuting 
witness,  upon  the  solicitation  of  one  Needles 
and  the  defendant  Samuel  Effler,  entered  In- 
to an  agreement  with  them  to  purchase  a 
dry  goods  business  in  Philadelphia  from  a 
man  known  as  Galor,  who  he  some  months 
later  Identified  as  one  Goldstein  In  prison  at 
Rochester,  N.  Y.  Reches  was  to  participate 
In  the  purchase  to  the  extent  of  $3,600  cash 
and  Needles  and  Effler  to  the  extent  of  $5,000 
cash.  The  three  went  to  Philadelphia  to 
complete  the  purchase,  where,  at  the  sugges- 
tion of  the  other  two,  Reches  went  with  them 
to  see  a  friend  on  Tasker  street,  to  inquire 
about  the  stock  of  goods  they  had  agreed  to 
purchase.  While  at  this  house  Effler  took 
out  his  money  and  commenced  to  count  it, 
when  two  men,  claiming  to  be  detectives, 
came  in  and  stated  that  it  was  counterfeit 
money.  They  took  the  money  of  witness  and 
mixed  It  with  Effler's.  The  men  then  pre- 
tended to  place  Needles  and  Effler  under 


arrest  and  Effler  directed  witness  to  step 
outside  a  minute,  which  he  did.  Upon  bis 
'return  he  found  the  room  empty  of  people. 

[1,  2]  Benjamin  Silberman,  under  objection, 
testified  In  effect:  That  In  June,  1909,  at  his 
place  of  business  In  Philadelphia  he  pur- 
chased several  diamonds  of  a  man  giving  the 
name  of  Goldstein,  afterwards  identified  In 
prison  at  Rochester  as  one  Tlddlebaum,  be- 
ing the  same  person  that  Reches  identified 
under  the  name  of  Galor  or  Goldstein.  Lat- 
er the  witness  at  the  solicitation  of  Gold- 
stein agreed  with  one  Charles  Heffler  (iden- 
tified by  the  witness  as  the  defendant)  to  buy 
$15,000  worth  of  diamonds  from  Goldstein, 
the  witness  to  put  $5,000  and  Heffler  $10,000 
in  the  transaction.  After  several  postpone- 
ments in  making  the  purchase,  witness  went 
with  Heffler  to  a  house  In  Pierce  street 
Philadelphia,  taking  with  him  $5,000  in  cash. 
At  the  house  they  went  Into  a  room  where 
was  Goldstein  and  another  man  known  as 
Fireman,  whose  description  corresponded 
with  the  description  of  Neediest  On  the 
table  in  the  room  were  pieces  of  tissue  pa- 
per, wrapped  as  if  they  contained  diamonds; 
which  remained  unopened.  Upon  request 
witness  took  out  his  money  and  gave  it  to 
Heffler,  who  placed  it  with  his  own  money 
on  the  table,  whereupon  seven  or  eight  men 
broke  Into  the  room  and  pretended  to  arrest 
all.  One  of  the  supposed  detectives  placed 
the  money  and  tissue  paper  packages  into 
a  satchel,  and  two  of  them  went  out  with 
Fireman,  two  with  Goldstein,  and  two  with 
Heffler,  and  two  with  the  witness,  who  was 
released  when  they  reached  the  street 

When  the  court  below  admitted  as  rele- 
vant and  competent  the  testimony  of  the 
witness  Silberman  they  stated  that  it  was 
admitted  for  the  purpose  only  of  showing  in- 
tent design  or  plan  of  the  defendant  in  tire 
case  on  trial  and  so  charged  the  jury. 

It  Is  a  general  rule  of  criminal  evidence 
that  on  the  trial  of  a  person  charged  with 
a  crime,  proof  of  a  distinct  Independent  of- 
fense cannot  be  admitted  into  evidence. 

This  rule  is  recognized  in  the  courts  of 
this  state  as  elsewhere,  and  that  there  are 
certain  exceptions  to  this  rule  Is  likewise 
recognized.  State  ▼.  Tindal,  5  Har.  486; 
State  v.  Freedman,  8  Pennewill,  408,  88  Ati. 
856. 

The  following  reference  to  the  exceptions 
is  made  in  Underhill  on  Criminal  Evidence, 
par.  87: 

"To  this  general  rule  there  are  several 
distinct  exceptions  which  have  been  permit- 
ted from  absolute  necessity,  to  aid  in  the 
detection  and  punishment  of  crime.  These 
exceptions  ought  to  be  carefully  limited  and 
guarded  by  the  courts  and  their  number 
should  not  be  increased.  But  it  must  be  ad- 
mitted that  the  modern  tendency  on  the  part 
of  the  courts  is  to  be  liberal  In  the  admis- 
sion of  evidence  of  collateral  crimes.     The 
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exceptions  to  the  general  role  arise  either 
from  the  necessity  of  the  case,  as,  for  ex- 
ample, where  two  or  more  crimes  are  con- 
stituent parts  of  one  transaction,  so  that 
to  prove  either  necessitates  proof  of  the  oth- 
er, or  when  the  intent  Is  to  be  proved  from 
circumstances,  or  In  the  third  place  where 
the  Identity  of  the  accused  Is  expressly  in 
issue,  that  Is  to  say,  where  the  evidence  con- 
clusively shows  a  crime  was  committed  by 
some  one,  but  there  is  a  sharp  conflict  as  to 
the  person  who  committed  It" 

It  was  upon  the  above  exceptions  that  the 
court  admitted  the  evidence  of  Silberman. 

Decisions  on  the  general  rnle  are  more 
frequent  than  upon  the  exceptions,  and  it 
will  be  observed  In  the  preceding  paragraph 
that  the  exceptions  are  permitted  from  abso- 
lute necessity  to  aid  In  the  detection  and 
punishment  of  crime  and  they  should  be  care- 
fully limited  and  guarded  by  the  courts. 

Decisions  upon  the  exceptions  to  the  rule 
are  neither  uniform  nor  reconcilable,  either 
generally  or  in  the  different  states,  and  any 
attempt  to  classify  them  would  be  to  give  the 
reasons  assigned  by  the  different  Judges  in 
admitting  or  rejecting  the  particular  testi- 
mony then  under  consideration. 

Testimony  of  other  similar  offenses  has 
been  admitted  in  this  state,  as  elsewhere,  to 
show  guilty  knowledge  or  Intent  where  there 
is  or  may  be  from  the  evidence  an  inference 
of  mistake,  accident,  want  of  guilty  knowl- 
edge, lawful  purpose  or  innocent  intent 

In  the  unreported  case  of  State  v.  Brown, 
85  AH  797  (DeL  1912),  where  the  accused 
was  on  trial  for  abortion  and  the  state  of- 
fered testimony  of  a  similar  offense  by  the 
accused,  to  prove  intent,  the  court  In  admit- 
ting the  testimony  said:  "But  wherever  the 
intent  with  which  an  alleged  offense  was 
committed  Is  a  material  element  of  the 
charge,  and  such  Intent  becomes  an  issue  at 
the  trial,  proof  of  other  similar  offenses, 
within  certain  reasonable  limits,  is  admissi- 
ble, as  tending  to  throw  light  upon  the  in- 
tention of  the  accused  In  doing  the  act  com- 
plained of." 

In  Meyer  v.  State,  69  N.  J.  Law,  310,  86 
Atl.  488,  the  Supreme  Court  held  It  error  to 
admit  proof  of  a  similar  offense  to  prove  In- 
tent and  said:  "To  the  general  rule  that  upon 
the  trial  of  a  person  for  one  offense  proof  of 
his  guilt  of  other  offenses  Is  irrelevant  there 
are,  it  Is  true,  some  exceptions  in  which  the 
defendant's  guilt  of  the  extraneous  crime 
tends  to  prove  against  him  some  particular 
element  of  the  crime  for  which  he  Is  being 
tried.  Scienter  may  thus  be  proved,  so,  In 
appropriate  cases,  may  opportunity,  motive, 
preparation,  concealment  or  escape.  Where, 
however,  the  proof  can  go  no  further  than  to 
show  a  propensity  to  commit  the  offense  in 
question  it  is  not  relevant" 

In  Lackey  v.  ,  Roberts,  25  Conn.  486,  the 
court  in  admitting  evidence  of  a  similar 
transaction  used  very  general  language,  but 


it  had  particular  application  to  the  facts  then 
on  review,  and  upon  an  examination  of  the 
case  it  would  seem  that  it  was  admitted  to 
show  guilty  knowledge. 

Chief  Justice  Paxson  in  the  case  of  Com. 
v.  Saulsbury,  Appellant  152  Pa.  554,  25  Atl. 
610,  said: 

"Upon  the  trial  in  the  court  below  the 
learned  Judge  admitted  the  evidence  of  Ze- 
loster  Ross,  under  objection  by  the  defend- 
ant to  prove  that  one  William  Serf  was  ar- 
rested, and  In  the  custody  of  Jerome  Sauls- 
bury,  the  defendant  and  that  the  witness  and 
Simon  Wagner  paid  money  to  secure  his  re- 
lease. The  admission  of  this  evidence  forms 
the  subject  of  the  first  specification  of  er- 
ror. 

"We  think  the  evidence  should  have  been 
excluded.  The  indictment  charged  that  the 
defendant  had  extorted  money  from  John 
Bunke,  Zeloster  Ross  and  Simon  Wagner, 
while  they  were  under  arrest  under  a  war- 
rant issued  by  Esquire  Nelson.  There  was 
no  charge  of  having  extorted  money  from 
Mr.  Serf,  and  it  was  error  to  permit  evi- 
dence in  regard  to  him  to  go  to  the  Jury." 

On  this  point  Judge  Werner  in  delivering 
the  majority  opinion  in  the  case  of  People  v. 
Molineux,  168  N.  Y.  264,  61  N.  K.  286,  62 
Li.  R.  A  193,  after  mentioning  various  of- 
fenses in  which  proof  of  similar  offenses  is 
admitted  to  prove  intent,  said:  "It  will  be 
seen  that  the  crimes  referred  to  under  this 
head  constitute  distinct  classes  in  which  the 
Intent  is  not  to  be  inferred  from  the  commis- 
sion of  the  act,  and  in  which  proof  of  intent 
is  often  unobtainable  except  by  evidence  of 
successive  repetitions  of  the  act" 

While  we  are  of  the  opinion  that  in  some 
cases  it  is  necessary  to  prove  inient  by  proof 
of  similar  offenses  to  rebut  an  inference 
that  might  otherwise  obtajn  from  the  evi- 
dence In  the  case,  or  in  some  cases  to  meet 
a  special  defense  on  the  part  of  the  defend- 
ant we  are  of  the  opinion  that  In  the  pres- 
ent case  the  proof  of  facts  was  of  such 
a  nature  that  it  was  not  proper  to  admit 
evidence  to  prove  guilty  intent  by  circum- 
stances not  directly  connected  with  the  of- 
fense charged  in  the  Indictment 

Concerning  the  admissibility  of  this  kind 
of  testimony  to  prove  plan  or  design,  Wig- 
more,  par.  304,  says:  "When  the  very  doing 
of  the  act  charged  Is  still  to  be  proved,  one 
of  the  evidential  facts  receivable  is  the  per- 
son's design  or  plan  to  do  it  This  In  turn 
may  be  evidenced  by  conduct  of  sundry  sorts 
as  well  as  by  direct  assertions  of  the  design. 
But  where  the  conduct  offered  consists  mere- 
ly in  the  doing  of  other  similar  acts,  It  is 
obvious  that  something  more  is  required 
than  that  mere  similarity,  which  suffices  for 
evidencing  Intent"  And  later  in  the  same 
paragraph  gives  this  illustration:  "Thus, 
where  the  act  of  passing  counterfeit  money 
is  conceded,  and  the  intent  alone  is  In  issue, 
the  fact  of  two  previous  utterlngs  in  the 
same  month  might  well  tend  to  negative  In- 
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nocent  Intent;  but  where  the  very  act  of 
uttering  Is  disputed — as,  where  the  defend- 
ant claims  that  his  Identity  has  been  mis- 
taken— and  the  object  is  to  show  that  he 
had  a  general  system  or  plan  of  working  off 
a  quantity  of  counterfeit  money  and  did  car- 
ry it  out  in  this  instance,  the  fact  of  two 
previous  utterlngs  may  be  in  itself  of  trifling 
and  Inadequate  significance." 

Upon  this  point  many  cases  appear  in  the 
brief  filed  by  the  Attorney  General,  but  a 
careful  study  of  the  cases  will  reveal  the 
fact  that  In  most  of  them  the  proof  sought 
to  be  Introduced  was  received  by  the  differ- 
ent courts  to  prove  Intent  or  guilty  knowl- 
edge and  in  many  of  the  cases  it  Is  so  stat- 
ed, and  upon  this  exception  to  the  rule  we 
have  commented,  or  there  was  such  an  ob- 
vious and  visible  connection  between  the  two 
offenses  that  proof  of  one  would  be  proof  of 
the  other.  However,  in  a  few  of  the  cases 
we  cannot  find  that  connection  which  we 
believe  Is  necessary  to  admit  of  such  proof, 
and  believe  they  cannot  be  reconciled  with 
the  general  trend  of  the  decisions. 

Upon  this  exception  to  the  general  rule  It 
is  said  by  Underbill  in  his  work  mentioned, 
par.  88:  "No  separate  and  isolated  crime  can 
be  given  in  evidence  under  this  exception  to 
the  rule.  In  order  that  a  collateral  crime 
may  be  relevant  as  evidence  It  must  be 
connected  with  the  crime  under  Investiga- 
tion as  part  of  a  general  and  composite 
transaction." 

In  Shaffner  v.  Commonwealth,  72  Pa.  00, 
13  Am.  Rep.  649,  the  court  said:  "To  make 
one  criminal  act  evidence  of  another,  a  con- 
nection between  them  must  have  existed  In 
the  mind  of  the  actor,  linking  them  together 
for  Borne  purpose  he  Intended  to  accomplish, 
or  it  must  be  necessary  to  Identify  the  per- 
son of  the  actor  by  a  connection  which  shows 
that  he  who  committed  the  one  must  have 
done  the  other.  Without  this  obvious  con- 
nection, it  Is  not  only  unjust  to  the  prisoner 
to  compel  him  to  acquit  himself  of  two  of- 
fenses instead  of  one,  but  It  Is  detrimental 
to  Justice  to  burden  a  trial  with  multiplied 
issues  that  tend  to  confuse  and  mislead  the 
Jury.  *  •  *  From  the  nature  and  preju- 
dicial character  of  such  evidence,  It  is  ob- 
vious it  should  not  be  received,  unless  the 
mind  plainly  perceives  that  the  commission 
of  one  tends,  by  a  visible  connection,  to 
prove  the  commission  of  the  other  by  the 
prisoner." 

[I]  In  the  case  before  us,  we  are  unable 
to  find  any  connection  between  the  offense 
for  which  the  accused  was  being  tried  and 
the  offense  testified  to  by  Silverman  other 
than  the  mere  similarity  of  the  two  offenses, 
unless  it  be  the  proof  that  the  accused  par- 
ticipated In  both  offenses.  And  whether  this 
connection  is  sufficient  to  admit  of  the  testi- 
mony of  Silberman  we  will  now  consider. 

Commonwealth  v.  Choate,  106  Mass.  461, 
and  Rex  t.  Fursey,  6  Oarr.  ft  Payne,  288, 


are  the  only  cases  cited  by  the   Attorney 
General  on  this  point 

In  Commonwealth  v.  Choate  the  accused 
was  charged  with  burning  a  building  by 
means  of  a  box  peculiarly  adapted  to  tbat 
purpose.  Testimony  was  introduced  to  show 
that  a  similar  box  was  used  a  short  time  be- 
fore in  an  attempt  to  set  fire  to  another 
building  In  the  vicinity,  also  that  a  block  of 
wood  found  in  one  box  was  originally  part  of 
a  stick  found  in  defendant's  workshop.  The 
defendant  had  sent  an  anonymous  letter  to 
the  marshal  of  the  town  stating  that  he  had 
burned  several  buildings  in  the  town,  bat 
was  now  out  of  boxes  and  expected  to  get 
more,  and  expressed  a  motive  for  the  fires. 

The  court  In  review  in  holding  the  evi- 
dence properly  admitted  said:  "The  defend- 
ant's counsel  relies  upon  the  expression  or 
the  court  In  Commonwealth  v.  Williams,  2 
Gush.  (Mass.)  682,  that  they  do  not  sanction 
the  admission  of  evidence  merely  tending  to 
show  that  the  defendant  had  in  his  posses- 
sion Instruments  adapted  to  the  commission 
of  other  crimes.  But  the  evidence  In  this 
case  did  not  merely  tend  to  show  this.  It 
tended  to  show  that  the  defendant  possessed 
the  requisite  skill,  materials,  tools  and  op- 
portunity to  have  made  the  box  used  to  set 
the  alleged  fire;  and  in  connection  with  the 
letter  it  tended  to  show  that  the  defendant 
made  both  boxes  with  the  single  motive  there 
stated.  It  tended  to  prove  a  use  of  his  shop 
for  the  purpose  of  preparing  boxes  and  mate- 
rials for  setting  Incendiary  fires,  including 
the  fire  alleged  in  the  same  place,  and  all 
instigated  by  one  motive.  In  Commonwealth 
v.  Wilson,  2  Gush.  (Mass.)  590,  the  evidence 
respecting  the  key  was  held  inadmissible,  be- 
cause It  related  to  a  distinct  and  independ- 
ent transaction,  not  connected  with  the  of- 
fense on  trial  In  Hill's  Case,  20  Howell,  St 
Tr.  1317,  1365,  evidence  that  the  prisoner 
knew  how  to  make  the  preparation  of  the 
cumbustlbles  that  were  used  for  setting;  the 
alleged  fire  was  held  to  be  material  It  may 
also  be  shown  that  he  possessed  materials 
capable  of  being  converted  into  Instruments 
of  the  offense,  Including  the  means  of  their 
production,  or  that  he  made  preparations 
for  the  commission  of  such  a  crime.  Bur- 
rlll  on  Ore.  Ev.  200,  346." 

In  Rex  v.  Fursey,  6  Carr.  ft  Payne,  293, 
the  defendant  was  indicted  for  stabbing  one 
Brook,  who  was  attempting  to  arrest  hint  in 
a  large  crowd.  Evidence  was  introduced  to 
show  that  he  had  at  the  same  time  stabbed 
another  person  and  the  nature  of  the  wound 
of  that  person.  A  swordlike  knife  was  found 
near  the  defendant  and  not  on  him.  Evi- 
dence of  the  nature  of  the  wound  on  the 
other  man  was  admitted  to  Identify  the  in- 
strument The  question  in  that  case  seemed 
to  be  whether  the  defendant  was  Justified  in 
preparing  such  a  dangerous  weapon,  having 
It  in  his  possession,  and  using  It  under  the 
circumstances. 
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In  Boyd  v.  U.  8.,  142  U.  S.  450,  12  Sup. 
Ct  282,  35  I*  Ed.  1077,  where  the  defendant 
below  had  been  tried  on  a  charge  of  murder, 
the  facte  being  that  the  defendant  and  two 
others  had  gone  to  the  ferry  of  one  Byrd 
and  requested  him  to  take  them  over  the 
creek,  and  upon  his  consenting  to  do  so,  and 
while  he  was  making  preparations,  one  of 
the  men  with  the  defendant  told  Byrd  to 
throw  out  his  change,  saying  that  It  was 
money  they  were  after.  Several  persons 
rushed  to  the  defense  of  Byrd  and  in  the 
general  fight  which  ensued  one  of  the  men 
was  killed  At  the  trial  proof  of  other 
robberies  committed  on  other  days  at  about 
the  same  time,  by  the  defendant  with  his 
associates,  was  admitted.  The  court  in  hold- 
ing this  error  said:  "We  are  constrained  to 
hold  that  the  evidence  as  to  the  Brinson, 
Mode  and  Hall  robberies  was  inadmissible 
for  the  Identification  of  the  defendants,  or 
for  any  other  purpose  whatever,  and  that 
the  injury  done  the  defendants,  In  that  re- 
gard, was  not  cured  by  anything  contained 
in  the  charge." 

In  People  v.  Romano,  84  App.  Dlv.  818, 
82  N.  T.  Supp.  749  (Appellate  Division,  Su- 
preme Court),  where  the  facts  were  that  the 
robbery  for  which  the  defendant  was  con- 
victed was  committed  by  throwing  snuff  in 
the  eyes  of  the  complainant  at  the  time  of 
the  robbery,  the  prosecution,  for  the  purpose 
of  establishing  identity  of  the  defendant,  of- 
fered proof  to  show  that  three  weeks  prior 
to  the  commission  of  the  offense  for  which 
he  was  on  trial,  he  committed  another  rob- 
bery at  the  same  place  upon  another  person 
by  use  of  the  same  means.  The  court  held 
Its  admission  error  and  said:  "The  prosecu- 
tion does  not  claim  that  it  can  support  the 
ruling  in  the  present  case  unless  it  be  upon 
the  ground  that  the  prior  crime  tended  to 
establish  the  Identity  of  the  defendant  Two 
facts  are  advanced  In  this  regard  In  support 
of  the  theory  that  the  testimony  was  admis- 
sible upon  such  question,  1.  e.,  that  the  prior 
crime  was  committed  at  the  same  place  and 
in  a  similar  manner.  The  defense  was  an 
alibi,  consequently  evidence  tending  to  identi- 
fy the  defendant  was  vital  to  the  case,  as 
that  was  the  issue  litigated.  It  is  persuasive 
to  say  that  a  robbery  committed  a  short 
time  before,  at  the  same  place,  by  similar 
means  and  by  the  same  person,  tends  to  iden- 
tify the  defendant  as  the  person  who  com- 
mitted the  crime  at  the  same  place  and  by 
the  same  means  for  which  he  Is  being  tried; 
•  *  •  yet  it  has  never  been  supposed  that, 
where  there  was  a  separation  as  to  time  and 
no  connection  established,  beyond  that  of 
place  and  similarity,  the  first  crime  was  ad- 
missible to  establish  any  of  the  elements 
which  constituted  the  other." 

From  the  above  cases,  and  many  others, 
It  appears,  to  prove  Identity,  that  there  must 
be  some  connection  between  the  two  offenses, 


and  it  is  not  sufficient  that  they  be  similar 
offenses  committed  by  the  same  person.  Al- 
most if  not  quite  the  same  stringency  of 
proof  is  required  to  prove  identity  of  party 
by  this  kind  of  testimony  as  Is  required  to 
show  system  or  plan.  We  do  not  find  the 
two  offenses  to  be  connected  in  such  a  man- 
ner as  would  make  competent  and  relevant 
the  proof  of  the  similar  offense  to  prove 
identity  of  the  accused.  Applying  the  law  as 
we  believe  It  to  be,  in  respect  to  the  general 
rule  In  relation  to  the  admissibility  of  proof 
of  other  offenses  and  the  exceptions  to  that 
rule,  to  the  facts  of  the  case  now  under  con- 
sideration, we  are  of  the  opinion  that  the 
court  below  was  in  error  in  admitting  the 
proof  of  a  similar  offense  as  testified  to  by 
Silberman,  for  any  of  the  purposes  for  which 
it  was  admitted 

On  the  point  raised  on  assignments  of  er- 
ror 4,  6,  6,  7,  8,  and  9,  after  a  careful  con- 
sideration of  the  same  we  are  of  the  opinion 
that  the  learned  court  below,  In  a  very  com- 
prehensive opinion,  correctly  announced  the 
law,  and  that  the  court  was  not  in  error  in 
refusing  to  direct  the  jury  to  find  a  verdict 
of  "not  guilty." 

There  being  error  in  the  proceedings  be- 
low as<  specified  by  the  first,  second,  third 
and  tenth  assignments  of  error,  the  court  di- 
rects that  the  judgment  below  be  reversed. 


In  re  DUNCAN'S  WILL, 

(Superior  Court  of   Delaware.     New  Castle. 

Jan.  29,  1918.) 

Wiixs  (|269*)—Pbobate— Notice  to  Inter- 
ested Fabtieb— Personal  Notice— Suffi- 
ciency. 

Under  Rev.  Code  1862,  amended  to  1893, 
p.  668,  c  89,  |  1,  providing  that,  when  a  will 
is  presented  for  probate,  notice  of  the  time  of 
taking  proof  of  the  subscribing  witnesses  shall 
be  given  to  interested  parties,  and  as  to  par- 
ties not  within  the  state  the  register  of  wills 
may  order  such  service  of  notice  "as  he  deems 
proper,"  it  was  sufficient  for  the  register  to 
personally  notify  an  interested  party  of  the 
time  of  probate. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  |{  620-625;   Dec.  Dig.  f  269.*] 

In  the  matter  of  the  proof  of  the  paper 
writing  purporting  to  be  the  last  will  and 
testament  of  Henry  B.  Duncan,  deceased. 
From  the  decree  of  the  register  of  wills,  re- 
fusing a  review  of  probate,  an  appeal  was 
taken.    Appeal  dismissed. 

Argued  before  CONRAD  and  WOOLLBY, 
33. 

Cooper  &  Bradford  and  Alexander  B. 
Cooper,  all  of  Wilmington,  for  appellant 
Herbert  H.  Ward,  of  Wilmington,  for  execu- 
trix. 

CONRAD,  J.  The  copy  of  the  record  of 
the  proceedings  before  Francis  M.  Walker, 
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register  of  wills,  discloses  that  the  will  was 
duly  probated  before  said  register  of  wills 
on  the  13th  day  of  February,  A  D.  1912, 
and  letters  testamentary  granted  to  Mary  A 
Duncan,  the  executrix  named  In  said  will; 
further  it  discloses  that  Henry  B.  Duncan, 
Jr.,  the  petitioner  for  review  in  the  proceed- 
ings now  before  the  court,  the  only  party  In 
interest  other  tban  the  executrix  was  per- 
sonally notified  of  the  time  of  probate  by 
the  register  of  wills. 

Afterwards,  to  wit,  on  the  13th  day  of 
May,  A.  D.  1912,  Henry  B.  Duncan,  Jr., 
filed  his  petition  with  the  register  of  wills 
for  a  review  of  the  probate  of  the  will  and 
prayed  that  the  allowance  of  the  will  be  re- 
jected and  the  letters  revoked. 

On  this  petition  a  hearing  was  had  before 
the  register  on  the  21st  day  of  May,  A.  D. 
1912,  and  after  argument  by  counsel  on  both 
sides  the  register  of  wills  ordered  the  peti- 
tion for  a  review  of  the  will  dismissed,  and 
refused  the  application  of  the  petitioner  for 
the  setting  of  a  day  for  the  taking  of  deposi- 
tions of  witnesses  as  to  the  validity  of  the 
will,  and  for  an  Issue  devlsavtt  vel  non. 

The  proceeding  before  the  court  now  is  an 
appeal  from  the  decision  of  the  register  of 
wills  refusing  a  review  of  the  probate  of 
the  will. 

The  petitioner,  Henry  B.  Duncan,  Jr.,  con- 
tends that  he  did  not  voluntarily  appear 
before  the  register  at  the  time  of  the  taking 
of  the  proof  of  said  will,  and  that  he  was 
not  served  with  citation  or  notice  of  the 
time  for  taking  proof  thereof.  The  peti- 
tioner recites  in  his  petition  to  the  register 
that  he  was  then  (May  13,  1912)  a  resident 
of  the  city  of  Philadelphia,  state  of  Penn- 
sylvania, and  the  case  was  argued  on  the 
theory  that  the  petitioner  at  the  time  of  the 
taking  the  proof  was  not  within  the  state. 
No  direct  proof  was  made  as  to  the  petition- 
er's residence,  but  both  parties  to  the  pro- 
ceeding seemed  to  admit  that  he  was  a  non- 
resident of  the  state  at  the  time  of  the  tak- 
ing of  the  proof.  The  only  evidence  before 
us  as  to  what  notice,  If  any,  was  given  to 
the  petitioner  as  to  the  time  of  taking  the 
proof  Is  the  averment  made  in  the  record  as 


sent  up  to  this  court  by  the  register  as  fol- 
lows: 

"Henry  B.  Duncan,  Jr.,  the  only  party  in 
Interest  other  than  the  executrix,  was  per- 
sonally notified  of  the  time  of  probate  by  the 
register  of  wills." 

The  fact  that  petitioner  was  personally 
notified  was  not*  denied  or  controverted,  but 
it  was  claimed  by  his  counsel  that  such  a 
notice  was  not  sufficient  under  our  statute. 

Section  1,  chapter  89,  Laws  of  Delaware, 
Revised  Code  (1893)  page  668,  provides  that 
when  a  will  is  presented  for  probate,  notice 
of  the  time  of  taking  the  proof  of  the  sub- 
scribing witnesses  shall  be  given  to  all  par- 
ties interested,  and  "In  respect  to  parties  not 
within  this  state,  the  register  of  wills  may 
order  such  service  or  publication  of  notice 
as  he  may  deem  proper." 

R  was  clearly  the  design  of  that  statute 
that  all  parties  should  have  notice  of  the 
time  when  the  probate  of  a  will  was  to  be 
made,  in  order,  as  is  evident,  that  they 
might  protect  any  interest  they  had  in  the 
matter;  and  the  statute  gives  to  the  register 
much  latitude  as  to  notice  that  is  to  be  given 
parties  "not  within  the  state."  "He  may 
order  such  service  or  publication  of  notice 
as  he  may  deem  proper."  The  register  aTers 
in  his  record  that  the  petitioner  "was  per- 
sonally notified  of  the  time  of  probate  by 
[himself]  the  register  of  wills."  Was  not 
that  a  reasonable  notice,  giving  to  petitioner 
full,  opportunity  to  appear  and  interpose  any 
objections  that  he  might  have  as  to  the  va- 
lidity of  the  will?  Does  it  not  meet  folly  the 
requirements  of  the  statute — "such  service 
or  publication  of  notice  as  he  [the  register] 
may  deem  proper"?  Surely  a  much  more 
satisfactory  and  comprehensive  notice,  than 
a  formal  citation  posted  at  the  door  of  the 
court  house  or  published  In  a  newspaper. 

The  court  are  of  the  opinion  that  the 
register  of  wills  acted  fully  within  bis  au- 
thority In  giving  personal  notice  to  Henry 
B.  Duncan,  Jr.,  and  that  such  notice  la  suf- 
ficient under  the  statute.  The  court  there- 
fore affirms  the  finding  of  the  register  of 
wills  and  orders  that  the  appeal  of  Henry 
B.  Duncan,  Jr.,  be  dismissed  with  costs. 
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SWAYNE  t.  CONNECTICUT  CO. 

(Supreme  Court  of  Errors  of  Connecticut    Feb. 
7,  1913.) 
Dissenting  opinion. 
For  majority  opinion,  see  86  Atl.  634. 

WHEELER,  J.  (dissenting).  I  have  been 
unable  to  read  the  evidence  as  the  opinion 
reads  It  The  facts,  as  stated  In  the  opinion 
and  the  argument  of  the  opinion,  in  my  Judg- 
ment show  such  a  conflict  as  to  have  made 
this,  under  our  rule,  a  plain  case  for  the  jury. 

There  were  two  theories  of  the  accident 
before  the  jury : 

The  plaintiff's  theory :  That  he  was  driv- 
ing, with  a  lantern  on  the  side  of  his  wagon, 
on  the  highway  on  a  dark  and  stormy  night 
in  the  wheel  tracks  of  the  traveled  way,  12 
to  14  inches  from  the  east-bound  track  of 
the  defendant,  when  he  was  warned  by  Shute, 
the  driver  of  the  wagon  Just  ahead  of  him, 
of  the  approach  of  an  east-bound  car  from 
his  rear,  and  turned  and  saw  It  near  him, 
and  then  turned  out  as  quickly  as  he  could, 
bat  his  rear  wagon  wheel  slued,  and  the 
car  hit  the  wheel,  overturning  the  wagon 
and  causing  the  injuries  sued  for.  The  ground 
of  negligence  alleged  was  the  operation  of 
the  car  by  the  defendant  at  a  too  rapid  rate 
of  speed,  and  its  failure  to  stop  the  car  and 
avoid  running  Into  the  wagon. 

The  defendant's  theory:  That  when  its 
car  got  within  2  car  lengths,  or  80  feet  of 
the  plaintiff's  wagon  Its  motorman  saw  the 
wagon  proceeding  south  on  the  west-bound 
track,  and  at  once  the  driver  began  to  turn 
directly  across  the  east-bound  track  In  front 
of  the  approaching  car,  so  that  although  the 
motorman  Immediately  on  seeing  the  wagon 
did  all  he  could  to  stop  the  car,  it  hit  the 
wagon  after  it  had  proceeded  3  car  lengths, 
or  120  feet  from  the  point  where  the  motor- 
man  first  saw  the  wagon. 

If  the  defendant's  theory  were  the  only 
reasonable  one  to  be  drawn  from  the  evi- 
dence, the  plaintiff's  own  negligence  was 
clear.  But  the  trial  judge  did  not  direct 
the  verdict  on  any  such  theory ;  nor  did  the 
defendant  argue  the  case  upon  It ;  nor  is  the 
opinion  written  upon  that  theory. 

There  were  three  eyewitnesses  to  the  acci- 
dent: The  plaintiff,  Swayne,  the  driver  of 
the  wagon  ahead,  Shute,  both  testifying  in 
behalf  of  the  plaintiff,  and  the  motorman  of 
the  car,  testifying  in  behalf  of  the  defendant. 

Aside  from  the  fact  that  there  were  two 
theories  of  the  case,  upon  each  of  which 
evidence  was  offered,  making  the  issue  be- 
tween them  one  for  the  jury,  the  evidence 
shows  that  it  would  be  unreasonable  to  ac- 
cept the  motorman's  theory  of  the  accident 

This  was  a  rear-end  collision. 

The  motorman  says  he  gave  no  warning  of 
the  approach  of  his  car  until  after  he  saw 
the  wagon  about  80  feet  ahead.  The  night 
was  dark  and  stormy.    The  car  was  equipped 
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with  air  brakes  and  a  big  searchlight  of  the 
kind  used  on  suburban  lines.  The  motor- 
man  testified  it  threw  its  rays  only  80  feet 
or  2  car  lengths.  If  this  evidence  stood  un- 
contradicted, we  should  know  from  common 
knowledge  that  such  a  light  threw  its  rays 
a  much  greater  distance,  and  that  with  a 
proper  lookout  the  motorman  would  have 
seen  the  wagon  at  a  much  greater  distance, 
and  so  have  had  the  opportunity  to  have 
stopped  the  car  before  hitting  the  wagon. 

Shute  testified  when  he  turned  in  his  wag- 
on he  saw  the  car  several  hundred  feet 
back.  The  motorman  had  a  better  opportuni- 
ty to  see  the  plaintiff's  wagon,  which  had  a 
light  on  it  than  Shute  to  see  the  car.  It 
was  open  to  the  jury  to  have  believed  Shute, 
and  to  have  found  that  the  motorman  was 
[  not  keeping  a  proper  lookout 

If  the  motorman's  statement  were  found 
true,  and  he  could  not  see  the  wagon  until 
within  80  feet  of  it  It  follows  that  he  was 
operating  at  such  speed  the  car  could  not 
be  stopped  by  the  exercise  of  reasonable 
care  on  his  part  because  the  headlight  did 
not  disclose  the  wagon  in  time  to  have  avoid- 
ed hitting  it  Such  operation,  under  such 
conditions,  was  negligence. 

We  said,  by  Baldwin,  J.,  in  Currie  v.  Conn. 
Ry.  Co.,  81  Conn.  383,  386,  71  Atl.  356,  857: 
"The  owner  of  the  car,  In  running  It  is 
therefore  governed  by  the  same  rules  which 
apply  to  the  management  of  any  other  ve- 
hicles. Being  of  greater  size  and  weight  than 
they  commonly  are,  and  capable  of  being 
moved  at  a  very  high  rate  of  speed,  the  car 
must  at  all  times,  be  kept  so  well  in  hand 
as  not  to  expose  others  to  unreasonable  haz- 
ard. Laufer  v.  Bridgeport  Traction  Co.,  68 
Conn.  475,  37  Atl.  379  [37  L.  R.  A.  533]. 
When  running  at  night,  it  must  be  provided 
with  such  means  of  illumination  as  may  be 
requisite,  in  connection  with  the  light  if  any, 
to  be  expected  from  other  sources,  to  enable 
the  motorman  to  see  far  enough  ahead  to 
do  whatever  ordinary  care  may  demand,  In 
order  to  avoid  a  rear-end  collision  with  any 
other  vehicle  upon  the  railway  track." 

The  opinion  holds  that  there  was  no  evi- 
dence to  have  gone  to  the  jury  of  the  speed 
of  the  car.  Swayne,  on  his  direct  said  the 
car  was  going  "like  a  chain  of  lightning." 
The  opinion  holds  that  this  expression  was 
entitled  to  little  weight  as  a  definite  state- 
ment fixing  the  speed  of  the  car.  It  was  a 
colloquialism  with  which  our  language  is  fill- 
ed, conveying  to  the  average  mind  the  infor- 
mation that  the  speaker  was  of  opinion  the 
car  was  going  very  fast.  On  cross-examina- 
tion this  witness  perfectly  explains  this  by 
saying  the  car  was  going  "too  fast  for  the 
motorman  to  observe  the  light  on  the  side  of 
his  wagon."  Shute  also  testified  the  car  was 
going  very  fast.  The  motorman  said  the 
car  was  traveling  8  or  10  miles  an  honr, 
and,  though  doing  all  he  could  after  he  saw 
the  wagon,  he  did  not  stop  the  car  before  hit- 
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ting  the  wagon  at  a  point  120  feet  distant, 
but  did  stop  it  in  160  feet.  Other  witnesses 
placed  the  point  of  collision  further  away. 
As  to  the  distance  the  car  ran  after  the  col- 
lision, the  witnesses  differed  from  a  car 
length  to  500  feet.  The  car  was  a  large, 
double-truck  car  equipped  with  air  brakes  in 
good  condition. 

From  these  circumstances  the  jury  might 
have  found  the  car  was  running  at  a  rapid 
rate  of  speed  and,  under  the  conditions,  at 
an  unreasonable  rate  of  speed,  and  had  it 
not  been  so  operated  it  could  have  been 
brought  to  a  stop  in  the  distance  between 
the  point  where  the  motorman  says  he  saw 
the  wagon  and  the  point  of  collision.  Much 
sooner  could  it  have  been  stopped  if  the  mo- 
torman could  have  seen  the  wagon  when  sev- 
eral hundred  feet  away. 

The  jury  might  have  relied  on  common 
knowledge,  based  on  universal  and  dally  ex- 
perience, to  have  found  that:  A  car  equipped 
with  an  air  brake  and  traveling  at  the  rate 
of  8  or  10  miles  an  hour  can,  by  the  exercise 
of  reasonable  care,  be  stopped  in  a  much 
shorter  distance  than  120  feet  .A  car  so 
equipped  and  operated,  which  cannot  be  stop- 
ped in  that  distance,  is  being  operated  at  a 
high  rate  of  speed.  A  car  so  equipped  and 
operated,  which  runs  one  or  more  hundred 
feet  beyond  the  point  of  collision,  must  have 
been  running  at  very  high  speed. 

The  opinion  holds  that  the  accident  "would 
have  occurred  however  slowly  the  car  was 
moving."  As  the  wagon  was  traveling  rapid- 
ly, and  could  not  have  been  overtaken  by  the 
car  in  passing  from  Huntington  avenue  cross- 
ing, if,  as  the  opinion  suggests,  the  car 
stopped  there,  to  the  point  of  collision,  a  dis- 
tance between  150  and  200  feet,  unless  the 
car  had  been  proceeding  at  a  dangerously 
high  rate  of  speed,  we  think  this  statement 
was  an  oversight 

The  speed  of  the  car  and  the  failure  to 
keep  a  reasonable  lookout  may  fairly  have 
been  found  by  the  jury  to  have  been  contrib- 
uting causes  of  the  accident  The  plaintiff 
testified  that  Shute  waved  to  him  and  warn- 
ed him  of  the  car's  approach,  and  he  turned, 
looked  back,  saw  the  car  some  60  feet  away, 
and  at  once  began  turning  from  the  railway 
track.  The  opinion  says:  "If,  on  the  other 
hand,  the  testimony  of  Shute  were  not  cred- 
ible [that  when  he  warned  Swayne  the  car 
was  several  hundred  feet  away],  and  we  take 
the  testimony  of  the  plaintiff  that  the  car 
was  within  60  feet  of  him  when  he  was  no- 
tified by  Shute,  and  saw  it  and  attempted 
to  turn  out,  there  is  no  evidence  upon  which 
the  jury  could  find  that  the  defendant  was 
negligent  as  alleged." 

This  conclusion  accepts  Swayne's  testimo- 
ny as  the  only  evidence  in  the  case.  It  ig- 
nores Shute's  testimony  that  the  car  was 
several  hundred  feet  away,  the  motorman's 
testimony  that  he  saw  the  wagon  when  it 
was  80  feet  away,  the  elements  of  the  speed 
of  the  car,  the  distance  the  car  ran  after 


the  wagon  was  seen  and  before  the  collision, 
and  the  distance  it  ran  after  the  collision. 
No  conclusion  is  permissible  which  does  not 
weigh  all  of  this  testimony. 

If  the  conclusion  of  nonnegligence  is  not 
permissible,  the  opinion  holds  the  conclusion 
of  contributory  negligence  must  be  reached. 
"If  the  testimony  of  the  plaintiff's  witness 
Shute  were  true,  it  appears  that  the  plaintiff 
was  notified  of  the  approach  of  the  car  when 
it  was  several  hundred  feet  away.  If  that 
were  true,  he  did  not  turn  away  from  the 
track  at  once.  *  •  •  The  plaintiff  took 
his  chances  and  remained  upon  the  track, 
or  In  close  proximity  to  it  when  he  had  am- 
ple time  and  opportunity  to  get  out  of  the 
way  of  the  car,  which  he  knew  was  approach- 
ing. He  made  a  mistake  In  his  calculations, 
because  his  wagon  slued  onto  the  track 
when  the  car  collided  with  It" 

I  am  unable  to  find  any  testimony  which 
says,  or  from  which  an  inference  could  rea- 
sonably be  drawn,  that  the  wagon  slued  "onto 
the  track."  The  plaintiff's  wagon  was  never 
on  the  railway  track,  but  was  hit  by  the 
overhang  of  the  car  while  he  was  endeavor- 
ing to  get  out  of  danger. 

This  conclusion  of  the  opinion  accepts 
Swayne's  estimate  of  the  distance  the  car 
was  away,  and  upon  that  alone  concludes 
that  the  car  could  not  have  been  stopped  In 
that  distance.  It  disregards  both  Swayne's 
and  Shute's  testimony  that  Swayne  turned 
out  at  once  on  receiving  Shute's  warning. 
It  likewise  disregards  the  presumption  of 
fact  that  the  natural  course  for  the  traveler 
to  have  taken  when  warned  of  the  approach 
of  the  car  from  the  rear  was  at  once  to  bate 
tried  to  escape. 

Shute  testified  that  he  turned,  waved,  and 
warned  Swayne  of  the  car's  approach,  and 
his  testimony  thus  proceeds:  "Q.  Where  was 
the  car  then?  How  far  back,  could  yon  tell? 
A.  I  couldn't  just  tell  how  far  back.  We 
were  going  all  the  while.  Q.  You  say  you 
turned  out?  A.  I  turned  out,  and  Mr.  Swayne 
followed  and  turned  right  oat  from  It  Q. 
Then  what  happened  next  if  anything?  A. 
The  next  I  heard  was  'Bang!' " 

Swayne  testified  as  follows:  "Q.  Now,  what 
happened  when  you  came  to  the  top  of 
Beacon  Hill  and  going  down?  A.  We  were 
driving  along  pretty  lively.  We  wanted  to 
get  home  on  account  of  such  stormy  weath- 
er. I  was  right  in  the  wheel  tracks  [of  the 
road].  Both  teams  were.  Qn  the  right  side. 
I  had  a  lantern  in  the  wagon  that  shone 
front  and  I  could  see  my  team  and  see  John 
turn  in  the  wagon  ahead  of  me,  and  he  hol- 
lered back,  'There  comes  a  trolley,'  and  I 
looked  around,  and  I  saw  a  light  end  I 
went  to  pull  out  of  the  way  quick  to  give 
them  more  room;  but  it  was  so  icy  and  slip- 
pery, you  know,  the  wagon  slued,  and  he 
was  coming  like  a  chain  of  lightning  down 
that  hill,  which  they  always  do,  and  he 
struck  the  corner  of  the  wagon." 

Whether  the  plaintiff,   upon  notice  from 
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Shute,  "went  to  pull  out  of  the  way  quick," 
as  be  says,  and,  as  Shute  says,  "turned  right 
out  from  it,"  or  not  (the  railway  track), 
was  for  the  jury  to  decide. 

If  Swayne  and  Shute  gave  a  variant  ac- 
count of  the  accident,  it  was  for  the  Jury 
to  pass  upon  the  whole  account  In  fact, 
there  was  no  substantial  variance  in  the  ac- 
count of  either.  Their  estimates  of  the  dis- 
tance of  the  car  from  them  was  a  mere  es- 
timate, In  the  nature  of  things  Incapable  of 
exact  measurement  Shute  fairly  says:  "I 
couldn't  Just  tell  how  far  back.  We  were 
going  all  the  tune." 

Swayne  had  the  right  to  drive  in  the  road 
ahead  of  the  car,  in  the  wheel  tracks,  near 
the  rails.  There  was  no  evidence  to  show 
bow  much  of  the  traveled  way  was  fit  for 
travel.  Swayne's  duty  was  to  have  exercised 
reasonable  care,  and  turned  away  from  the 
railway  track  as  soon  as  he  was  warned  of 
the  approach  of  the  car.  He  says,  and  Shute 
says,  he  did  this,  and  did  it  before  the  motor- 
man  rang  his  gong. 

The  motorman,  who  located  Swayne  on  the 
west-bound  track,  testified:  "Q.  And  be  kept 
on,  did  he,  for  some  time,  driving  about  a 
car  length  ahead  of  you?  A  Not  for  some 
time.  When  he  heard  the  car,  he  turned 
right  at  once  to  the  right ;  but  be  didn't  drive 
out  of  the  way  quick  enough  to  get  clear. 
Q.  So  as  to  cross  your  track?    A  fee." 

So  that  all  of  the  witnesses  who  testified 
upon  the  subject  agreed  that  the  plaintiff 
tried  to  get  out  of  danger  Immediately  upon 
learning  of  It  And  as  this  accords  with 
what  the  average  man  similarly  situated 
would  have  done  it  would  seem  to  settle  the 
Issue  of  contributory  negligence  in  favor  of 
the  plaintiff,  and,  if  not  that,  at  least  to 
have  compelled  its  submission  to  the  jury. 

The  verdict  was  set  aside  because  the  neg- 
ligence alleged  had  not  been  proven.  In  my 
judgment,  both  Issues — negligence  and  con- 
tributory negligence — should  have  been  sub- 
mitted to  the  jury. 


WALTER  v.  SPERRT. 

(Supreme  Court  of  Errors  of  Connecticut    Jan. 
31, 1913.) 

1.  Evidence   (|   355*)— Private   Writings— 
Memorandum  bt  Deceased. 

In  an  action  for  the  price  of  lumber  used 
in  the  erection  of  buildings  on  the  land  of  de- 
fendant's intestate,  where  defendant  claimed 
that  the  buildings  were  erected  and  the  lumber 
purchased  by  a  tenant,  a  memorandum  in  the 
handwriting  of  the  intestate,  containing  items 
of  expenditures  made  on  the  premises,  and  of 
bills  paid  by  the  tenant  and  unpaid  bills  of  the 
tenant,  and  the  defendant's  testimony  as  to 
what  intestate  told  him  about  the  items  of  lum- 
ber appearing  therein  as  an  unpaid  bill  of  the 
tenant,  should  have  been  admitted,  under  Gen. 
St  1902,  |  705,  providing  that  in  actions  by  or 
against  the  representatives  of  deceased  persons 


relevant  entries,  memoranda,  and  declarations 
of  the  deceased  may  be  received. 

[Ed.  Note.— For  other  cases,  tee  Evidence; 
Cent  Dig.  ff  1444,  1484-1491;  Dec.  Dig.  | 
365.*] 

2.  Evidence  (f  855*)— Private  Writings— 

Memorandum  bt  Decxabkd. 

Under  Gen.  St  1902,  {  705,  authorizing  the 
receipt  in  evidence,  in  actions  by  or  against 
representatives  of  deceased  persons,  of  memo- 
randa made  by  deceased,  where  a  defendant 
dies,  and  an  action  is  continued  against  bis  ad- 
ministrator, a  memorandum  which  is  relevant 
should  be  admitted,  although  made  by  deceased 
after  the  bringing  of  the  suit 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  H  1444,  1484-1491;  Dec.  Dig.  1 
855.*] 

8.  Evidence   (|  356*)— Private  WRrniros— 

'Memorandum  bt  Deceased. 

Under  Gen.  St  1902,  I  705,  providing  that 
in  actions  by  or  against  the  representatives  of 
deceased  persons  memoranda  by  deceased,  if 
relevant  may  be  admitted  in  evidence,  such 
memoranda  need  not  contain  facts  to  which  the 
deceased  could  testify,  if  living ;  there  being  no 
such  limitation  in  the  statute,  and  its  object 
being  to  enable  the  representatives  of  deceased 
persons  to  sustain  just  and  defeat  unjust  claims 
affecting  the  estate. 

[Ed.  Note.— For  other  cases,  see  Evidence. 
Cent  Dig.  ||  1444,  1484-1491 ;  Dec.  Dig.  | 
355.*] 

4.  Evidence   (|  471*)  — Facts   ob  Conclu- 
sions. 

In  an  action  for  the  price  of  lumber, 
against  an  administrator  who  claimed  that  the 
lumber  was  sold  to  a  tenant,  an  item  in  a  mem- 
orandum made  by  his  intestate  of  the  unpaid 
bills  of  the  tenant  reading  "W,  [the  plaintiff], 
bill  for  lumber,  $250,"  was  improperly  excluded 
aa  an  expression  of  opinion. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  §|  2149-2185 ;   Dec.  Dig.  |  471.*] 

5.  Appeal  and   Error  ({   1058*)— Review- 
Harmless  Error. 

The  exclusion  of  a  memorandum  made  by 
defendant's  intestate,  relevant  to  the  matters  in 
issue,  was  not  rendered  harmless  because  de- 
fendant was  permitted  to  testify  to  the  intes- 
tate's oral  statements  regarding  the  same  mat- 
ter, since  he  was  entitled  to  the  benefit  of  de- 
ceased's written  declarations  supplemented  by 
appropriate  explanation. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  ||  4196,  4200-4206;  Dec. 
Dig.  I  1058.*] 

6.  Evidence  (|  855*)— Private   Wbitingb— 
Memorandum  bt  Deceased. 

Under  Gen.  St  1902,  i  705,  providing  that 
in  actions  by  or  against  the  representatives  of 
deceased  persons  memoranda  made  by  deceased, 
if  relevant,  may  be  admitted,  no  matter  how 
many  times  deceased  may  have  detailed  a  trans- 
action in  a  book,  on  paper,  or  orally,  all  are 
admissible. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  §§  1444,  1484-1491;  Dec.  Dig.  | 
355.*] 

7.  Evidence  (|  355*)— Private  Writings — 
Memorandum  bt  Deceased. 

Gen.  St  1902,  |  706,  providing  that  in 
actions  by  or  against  the  representatives  of  de- 
ceased persons  memoranda  by  deceased,  if  rele- 
vant, shall  be  admissible  in  evidence,  should  be 
given  a  liberal  construction  to  uphold  the  legis- 
lative intent 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  ||  1444,  1484-1491;    Dec.  Dig.  I 
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8.  Evidence  ft  130*)— Private   Wbitings— 
Admissibility. 

In  an  action  for  the  price  of  lumber, 
against  an  administrator  who  claimed  that  the 
lumber  was  sold  to  a  tenant,  a  bill  of  sale  by 
the  tenant  to  the  intestate  of  the  bathhouses 
erected  with  such  lumber  should  have  been  ad- 
mitted, being  neither  irrelevant,  immaterial,  in- 
competent, nor  res  inter  alios,  especially  after 
proof  that  the  consideration  of  the  bill  of  sale 
was  the  accrned  rental  of  the  premises. 

I  Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  §  403;   Dec  Dig.  §  130.*] 

9.  Evidence  (f  129*)  —  Relevancy  —  Similab 
Transactions. 

Where  a  defendant,  sued  for  lumber,  claim- 
ed that  the  lumber  was  furnished  to  a  tenant, 
evidence  that  another  lumber  dealer  also  fur- 
nished material  for  the  bathhouses  erected  with 
such  lumber,  on  the  order  of  the  tenant,  should 
have  been  admitted. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  §§  388-393,  395-398;    Dec.  Dig.  { 

10.  Evidence  (§  115*)— Relevancy — Expla- 
nation of  Acts. 

In  an  action  for  the  price  of  lumber,  which 
defendant  claimed  was  sold  to  a  tenant  where 
plaintiff  proved  that  defendant's  intestate  show- 
ed him  a  sketch  of  the  buildings  to  be  erected 
and  asked  him  to  submit  figures  therefor,  de- 
fendant should  have  been  permitted  to  show 
that  the  sketch  was  made  at  the  tenant's  re- 
quest 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  |  133;  Dec  Dig.  1 115.*] 

11.  Evidence   ({  471*)— Facts   ob  Conclu- 
sions. 

A  question  asked  plaintiff,  as  to  whether 
he  sold  goods  to  defendant,  did  not  call  for  a 
conclusion  of  the  witness,  where  there  was  a 
dispute  whether  the  goods  were  sold  to  the  de- 
fendant or  to  a  tenant 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  {§  2149-2185 ;   Dec  Dig.  {  471.*]     . 

12.  Appeal  and  Ebbob  (f  1052*)— Review— 
Harmless  Ebbob. 

The  admission  of  a  question  asked  plain- 
tiff, as  to  whether  he  sold  goods  to  defendant, 
if  erroneous  as  calling  for  a  conclusion,  was 
harmless,  where  the  witness  subsequently  relat- 
ed the  entire  transaction. 

[Ed.  Note.— For  other  cases,see  Appeal  and 
Error,  Cent  Dig.  §|  4171-4177;  Dec  Dig.  § 
1052.<] 

13.  Evidence  (|  110*)— Relevancy— Admissi- 
bility. 

In  an  action  for  the  price  of  lumber,  which 
defendant  claimed  was  sold  to  a  tenant,  a  ques- 
tion asked  plaintiff's  driver,  as  to  what  the  ten- 
ant said  when  he  delivered  the  lumber,  was 
properly  excluded. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  {§  230-246 ;  Dec  Dig.  f  110.*] 

14.  Bankbtjptcy    <|    363*)— Allowance    of 
Claim— Effect. 

In  an  action  for  the  price  of  lumber,  claim- 
ed by  defendant  to  have  been  sold  to  a  tenant, 
evidence  that  the  claim  for  the  price  of  the  lum- 
ber was  allowed  against  the  bankrupt  estate  of 
the  tenant  was  not  admissible  against  plaintiff, 
where  it  did  not  appear  that  he  had  anything 
to  do  with  listing  the  claim,  or  had  attempted 
to  profit  thereby. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Cent  Dig.  §§  550-554 ;   Dec.  Dig.  |  363.*] 

15.  Depositions    (§    96*)— Admissibility   in 
Evidence— Offebino  Part  of  Deposition. 

Where  defendant  introduced  parts  of  a  dep- 
osition taken  in  his  behalf,  plaintiff  was  entitled 


to  introduce  other  parts  which  were  relevant 
and  competent 

[EH.  Note. — For  other  cases,  see  Depositions, 
Cent  Dig.  §§  276,  277 ;   Dec.  Dig.  §  9a. •] 
16.  Depositions    (|   95*)— Admissibility   in 

Evidence— Offebino  Pabt  of  Deposition. 
A  party  offering  in  evidence  a  deposition 
taken  in  his  behalf  must  present  the  entire  dep- 
osition, so  far  as  competent  and  pertinent  to  the 
issues  involved. 

[Ed.  Note. — For  other  cases,  see  Depositions, 
Cent  Dig.  §f  276,  277;   Dec  Dig.  |  95.*] 

Appeal  from  Court  of  Common  Pleas  Court, 
New  Haven  County;  Earnest  C  Simpson, 
Judge. 

Action  on  the  common  counts  to  recover 
for  goods  sold  by  George  F.  Walter  against 
Albert  A.  Sperry.  Judgment  for  plain  lift", 
and  defendant  appeals.  Reversed,  and  new 
trial  ordered. 

In  defendant's  Exhibit  No.  7,  mentioned 
in  the  cause  under  "Unpaid  Bills  of  N.  A 
Morris.  Bathhouses,  etc." — appeared  the 
item:  "G.  F.  Whiter.    Bill  for  lumber,  $250." 

George  E.  Beers,  of  New  Haven,  for  appel- 
lant. Charles  A  Hamilton,  of  New  Haven, 
for  appellee. 

WHEELER,  J.  The  plaintiff  brought  his 
action  against  Albert  A.  Sperry,  since  de- 
ceased, to  recover  a  balance  for  goods  sold, 
and  the  action  Is  continued  against  hia  ad- 
ministrator. 

Rulings  upon  evidence  comprise  the  chief 
assignments  of  error  on  the  appeal. 

The  plaintiff,  a  grain  and  lumber  deal- 
er, delivered  the  lumber,  being  part  of  the 
goods  sued  for,  upon  certain  premises  used 
for  hotel  purposes  and  owned  by  the  original 
defendant,  Albert  A.  Sperry,  and  leased  to 
one  Morris,  and  the  material  so  delivered 
was  used  In  the  erection  upon  said  premises 
of  some  bathhouses. 

The  plaintiff  claimed  to  have  proved  that 
these  goods  were  ordered  by  the  original 
defendant  and  delivered  at  his  request,  and 
duly  entered  as  charges  against  him  on  the 
books  of  the  plaintiff. 

The  defendant  claimed  to  have  proved  that 
the  original  defendant  leased  said  hotel 
premises  to  Morris  for  a  fixed  rental,  and 
his  agreement  to  make,  at  his  own  expense, 
certain  improvements  In  the  property,  in- 
cluding the  Installment  of  a  gas  plant  and 
the  construction  and  erection  of  new  bath- 
bouses  upon  said  premises,  and  that  be  mere- 
ly introduced  Morris  as  a  prospective  cus- 
tomer to  the  plaintiff,  and  neither  ordered, 
received,  nor  used  said  material. 

[1]  1.  The  defendant  offered  a  written 
statement  (Exhibit  7,  for  Identification)  in 
the  handwriting  of  the  original  defendant, 
and  it  was  excluded.  It  purported  to  con- 
tain items  of  expenditures  made  on  said  ho- 
tel, also  items  of  bills  paid  by  Morris  on  gas 
plant  and  bathhouses,  and  also  items  of 
unpaid  bills  of  Morris  on  bathhouses  and  gas 
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plant  Thereupon  the  defendant  adminis- 
trator, a  son  of  the  original  defendant,  was 
inquired  of  what  his  father  had  said  about 
the  items  of  lumber  as  they  appeared  on  the 
second  page  of  said  Exhibit  7.  In  exclud- 
ing this  offer  the  court  ruled  that  the  wit- 
ness might  state  anything  said  by  his  father 
in  reference  to  his  father's  dealing  with  the 
plaintiff  in  regard  to  the  purchase  or  order- 
ing of  the  lumber.  The  witness  was  then 
permitted  to  testify  that  his  father,  while 
discussing  the  items  on  said  exhibit,  said 
he  had  had  no  dealings  with  the  plaintiff. 
Thereupon  said  exhibit  was  again  offered  In 
evidence,  and  again  excluded. 

The  paper  was  a  memorandum  made  by  a 
deceased;  It  contained  matter  presumptive- 
ly relevant  to  the  controversy.  These  are 
the  conditions  which,  under  G.  S.  §  705, 
make  the  entries  and  memoranda  of  a  de- 
ceased evidence.  If  explanation  were  re- 
quired to  make  its  items  clearer,  the  at- 
tempt to  prove  what  the  deceased  said  about 
the  items  of  lumber  would  have  supplied 
this.  Peck  v.  Pierce,  63  Conn.  310,  312,  28 
Atl.  524;  Setchel  v.  Keigwin,  57  Conn.  473, 
478,  18  Atl.  594. 

The  plaintiff's  claim  that  this  exhibit  and 
the  evidence  offered  supplementary  to  and 
explanatory  of  its  items  was  irrelevant  is 
untenable.  Douglas  v.  Chapin,  26  Conn.  76, 
01. 

[2]  A  further  objection  Is  that  It  does  not 
appear  when  the  exhibit  was  made  up,  per- 
haps after  suit  brought.  Even  so,  it  was 
admissible,  no  matter  when  made.  The  fact 
that  the  deceased  made  it,  and  that  it  is 
relevant,  are  the  controlling  tests.  Craft's 
Appeal,  42  Conn.  146.  153;  Allen  v.  Hart- 
ford Life  Ins.  Co.,  72  Conn.  693,  45  Atl. 
955. 

[3]  It  Is  objected,  too,  that  the  exhibit 
must  contain  some  fact  or  facts  to  which  the 
deceased:  if  living,  could  testify.  There  is 
no  such  limitation  in  the  statute.  Its  ob- 
ject was  to  "enable  the  representatives  of 
deceased  persons  to  sustain  just  and  defeat 
unjust  claims  affecting  the  estate."  With 
this  end  In  view,  we  admitted  the  letters  of 
a  deceased  woman  to  her  counsel  stating 
the  facts  of  her  case.  Bissell  v.  Beckwlth, 
32  Conn.  509,  516 

[4]  The  objection  that  the  exhibit  con- 
tains, at  most,  only  an  expression  of  opinion 
fails  to  properly  interpret  its  contents;  its 
items  are  statements  of  fact  and  not  opin- 
ion. 

[S]  The  objection  that  the  exclusion  of 
this  evidence  was  harmless,  because  the  wit- 
ness was  allowed  to  testify  to  all  the  father 
said  concerning  the  purchase  and  delivery 
of  the  lumber,  Is  based  upon  reasoning  whose 
facts  are  faulty;  and,  In  addition,  the  de- 
fendant was  entitled  to  the  benefit  of  the 
written  word  supplemented  by  appropriate 
explanation. 

For  similar  reasons  the  court  excluded  the 


entries  of  the  Items  in  issue  appearing  upon 
a  book  of  the  deceased  (Exhibit  9,  for  Identi- 
fication), and  a  paper  (Exhibit  10,  for  iden- 
tification) containing  similar  entries. 

[S]  Evidence  of  this  character  was  im- 
portant to  the  defendant's  case.  No  matter 
how  many  times  a  deceased  may  have  de- 
tailed the  whole  or  a  part  of  a  transaction 
on  book,  paper,  or  by  word  of  mouth,  all 
are  admissible  In  an  action  by  or  against  a 
personal  or  legal  representative  of  a  de- 
ceased person,  when  they  are  relevant  to 
the  matter  in  suit 

[7]  In  Its  rulings  the  trial  court  placed 
a  narrow  and  technical  construction  upon 
section  705,  In  direct  conflict  with  the  broad 
and  liberal  construction  upholding  the  legis- 
lative Intent  which  we  hare  announced  hi 
numerous  decisions.  Rowland  v.  P.,  W.  & 
B.  R.  Co.,  63  Conn.  417,  28  Atl.  102. 

18]  2.  In  order  to  prove  that  the  original 
defendant  had  ordered  the  lumber  in  suit 
with  which  the  bathhouses  were  built  the 
defendant  offered  In  evidence  a  bill  of  sale 
of  the  bathhouses,  made  by  Morris  to  the 
original  defendant  This  evidence  bore  upon 
Morris'  relation  to  the  premises  as  tenant 
and  tended  to  prove  the  defendant's  con- 
tention. It  was  neither  irrelevant  imma- 
terial, nor  incompetent;  nor  can  it  be  said 
to  be  res  inter  alios,  since  It  tended  to  prove 
an  act  or  fact  in  the  course  of  the  tenancy. 
This  evidence  became  doubly  admissible  aft- 
er proof  had  been  offered  that  the  consider- 
ation for  the  bill  of  sale  was  the  accrued 
rental  under  the  lease  to  Morris. 

[I]  3.  The  defendant  offered  to  prove  that 
another  lumber  dealer  furnished  some  of  the 
material  for  the  bathhouses,  upon  the  order 
of  Morris.  Any  conduct  of  Morris  In  pro- 
curing the  material  for  or  causing  the  erec- 
tion of  these  bathhouses,  upon  his  own  cred- 
it tended  to  prove  the  contention  of  the  de- 
fendant that  Morris  ordered  and  built  them, 
and  was  admissible  as  an  act  in  relation  to 
the  subject-matter  of  the  suit  Proof  that 
a  tenant  ordered  or  constructed  improve- 
ments upon  the  premises  he  leased  would 
tend  to  prove  that  the  landlord  did  not 
order  or  construct  the  Improvements,  and 
was  not  liable  for  their  cost 

[II]  4.  When  testimony  was  offered  by  the 
plaintiff  that  the  original  defendant  had  ask- 
ed him  to  submit  figures  for,  and  had  shown 
him,  in  connection  therewith,  a  sketch  of, 
the  bathhouses,  the  defendant  should  have 
been  allowed  to  present  evidence  that  the 
sketch  had  been  made  at  the  request  of 
Morris. 

[11, 12]  5.  The  question  asked  of  the  plain- 
tiff in  chief,  "Did  you,  or  not,  sell  him  [the 
original  defendant]  goods  in  1907?"  did  not 
ask  for  a  mere  conclusion,  as  the  defendant 
claims.  If  it  could  be  so  held,  no  harm  was 
done  through  its  admission,  as  the  witness 
subsequently  related  the  entire  transaction. 

[13]  6.  The   question  asked   on   cross-ex  - 
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aminatlon  of  the  driver  of  the  plaintiff,  who 
had  testified  that  he  had  delivered  the  lum- 
ber In  suit  upon  the  hotel  premises  of  the 
original  defendant,  and  then  saw  Morris, 
"Did  he  say  anything  about  the  lumber  to 
you?"  was  properly  excluded.  It  does  not 
appear  to  have  been  legitimate  cross-exami- 
nation; and,  further,  the  plaintiff  could 
not  be  bound  by  a  declaration  of  Morris  un- 
connected with  any  act  or  fact  of  his  ten- 
ancy, and  made  to  one  outside  his  agency. 

[14]  7.  The  fact  that  the  claim  is  suit  was 
allowed  among  the  claims  against  the  bank- 
rupt estate  of  Morris  was  not  evidence 
against  the  plaintiff,  since  it  did  not  appear 
that  he  had  anything  to  do  with  listing  the 
claim,  or,  had  attempted  to  profit  thereby. 

[16]  8.\When  the  defendant  Introduced 
parts  of  a  deposition  taken  in  his  behalf,  the 
plaintiff  was  properly  entitled  to  Introduce 
other  parts  of  the  deposition  which  were  rel- 
evant and  competent  evidence.  The  course 
taken  by  the  defendant  in  culling  out  and 
offering  parts  of  a  deposition  taken  by  him 
was  wholly  irregular. 

[1 6]  The  party  offering  in  evidence  a  depo- 
sition taken  in  his  behalf  must  present  the 
entire  deposition  competent  and  pertinent  to 
the  issues  involved.  Logan  v.  MeGinnis,  12 
Pa.  27,  32;  Lanahan  v.  Lawton,  60  N.  J. 
Eq.  276,  283,  23  Atl.  476;  Eilbourne  3.  «e 
Co.  v.  Jennings  &  Co.  et  aL,  40  Iowa,  473, 
474;   13  Cyc.  983A 

The  other  rulings  on  evidence  and  the 
parts  of  the  charge  excepted  to  furnish  no 
sufficient  ground  for  a  new  trial,  and  are 
not  important  enough  to  require  discussion. 
.  There  is  error,  and  a  new  trial  is  ordered. 
The  other  Judges  concurred. 

HALL,  C.  J.,  concurred  in  result,  but  died 
before  opinion  was  written. 


SMART  v.  BURGESS  et  aL 

(Supreme  Court  of  Rhode  Island.    Jan.  81, 
1013.) 

1.  Appeal  and  Ebbob  ({  1109*)— Pabtteb— 
Death  Pending  Appeal—  Administrator. 
A  bill  alleged  that  attachment  was  issued 
against  realty  of  defendant;  that  plaintiff  re- 
covered judgment;  that,  pending  the  action,  the 
defendant  had  been  adjudicated  a  lunatic,  and 
a  guardian  appointed  and  made  a  party  to  the 
action;  that  the  attached  realty  was  sold  be- 
fore judgment  at  a  mortgagee's  sale;  and  that 
proceeds  over  and  above  the  mortgage  debt 
were  in  the  hands  of  the  mortgagee,  a  party 
defendant.  The  mortgagee  was  ordered  to  pay 
the  plaintiff's  judgment,  and,  subsequent  to  ar- 
gument on  their  appeal,  the  lunatic  died  and 
an  administrator  was  appointed.  Held,  that 
the  question  on  appeal  was  whether  the  decree 
was  erroneous,  and  that  the  administrator  was 
not  entitled  to  file  answer  in  the  Supreme 
Court,  as  the  decision  must  be  on  the  case  as 
presented  below. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  gg  4405-4400;  Dec.  Dig.  g 
1109.*] 


2.  Attachment    ({  272*)  —  Dissolution  — 

Death  of  Defendant. 

It  is  the  death  of  a  party  against  whom  a 
suit  is  pending,  and  not  the  appointment  of  the 
executor  or  administrator  which,  by  necessarily 
bringing  about  a  complete  distribution  of  his 
property  and  assets,  dissolves  an  attachment 
against  his  real  estate. 

[Ed.  Note.— For  other  cases,  see  Attachment, 
Cent.  Dig.  gg  960-863;   Dec.  Dig.  g  272.*] 

3.  Insane  Pebsons  (g  59*)— Pboperty— Cus- 
todia  Leois. 

The  property  of  a  lunatic,  after  he  has 
been  adjudicated  insane,  is  in  custodia  legis,  to 
be  thereafter  managed  and  disposed  of  by  the 
guardian  under  the  direction  of  the  court  ap- 
pointing him. 

[Ed.  Note. — For  other  cases,  see  Insane  Per- 
sons, Cent.  Dig.  gg  91,  92;  Dec  Dig.  f  59.*] 

4.  Insane  Persons  (g  30*)— Guardian's  Ap- 
pointment—Effect  to  Dissolve  Attach- 
ment. 

An  attachment  lien  is  not  necessarily  dis- 
solved by  the  appointment  of  a  guardian  for  an 
insane  defendant,  but  the  guardian  takes  the 
property  subject  to  the  lien;  nor  does  Gen. 
Laws  1909,  c.  318,  g  5,  which  provides  that 
the  death  of  a  party  shall  not  abate  a  pending 
suit  if  the  cause  of  action  survives,  and  sec- 
tion 6  of  which  provides  that  where  an  execu- 
tor, administrator,  or  guardian,  on  notice  of 
suit  pending,  becomes  a  party  thereto,  judg- 
ment may  go  against  the  estate  in  the  handa  of 
such  executor,  etc.,  inferentially  dissolve  an  at- 
tachment upon  the  appointment  of  a  guardian 
for  an  insane  defendant,  the  purpose  of  that 
section  being  to  protect  executors  and  guard- 
ians against  personal  liability  by  limiting  the 
satisfaction  of  judgments  against  them  to  the 
property  of  their  testators  or  wards  in  their 
possession;  nor  is  there  any  statute  in  this 
state  which  deprives  a  plaintiff  of  his  attach- 
ment lien  upon  the  appointment  of  a  guardian 
for  an  insane  defendant. 

•   [Ed.  Note. — For  other  cases,  see  Insane  Per- 
sons, Cent  Dig.  gg  54,  55;  Dec.  Dig.  g  36.*] 

5.  Attachment  (g  177*)— Natube  of  Remedy 
—Lien. 

An  attachment  is  a  lien  or  incumbrance  on 
the  property  attached,  and  becomes  effective 
when  judgment  is  rendered;  the  judgment  re- 
lating back  to  the  time  when  the  attachment 
was  made. 

[Ed.  Note.— For  other  cases,  see  Attachment 
Cent  Dig.  gg  825-827;   Dec.  Dig.  g  177.* 

For  other  definitions,  see  Words  and  Phrases, 
voL  1,  pp.  616-620.] 

6.  Assignments  fob  Benefit  of  Cbxditobs 
(g  336*)— Effect  on  Attachment. 

In  the  absence  of  statute,  a  general  assign- 
ment for  the  benefit  of  creditors  would  not 
defeat  a  previous  attachment 

[Ed.  Note.— For  other  cases,  see  Assignments 
for  Benefit  of  Creditors,  Cent  Dig.  gg  981-988: 
Dec.  Dig.  g  336.*] 

7.  Mortgages  (g  567*)— Foreclosure— Sub- 
plus  —  DlBPOSAL  —  RIGHT8     OF     ATTACHING 

Creditor— Satisfaction— Mobgagee's  Sale 
of  Attached  Property— Judgment  against 
Excess  in  Hands  of  Mobtgagee. 

A  plaintiff  who  has  attached  realty  of  the 
defendant,  on  which,  before  judgment,  a  prior 
mortgage  has  been  foreclosed  by  the  mort- 
gagee, may  have  satisfaction  of  his  Judgment 
out  of  the  balance  in  the  hands  of  the  mort- 
gagee over  the  mortgage  debt;  such  balance 
standing  In  the  place  of  the  property  originally 
attached. 

[Ed.  Note.— For  other  cases,  see  Mortgages. 
Cent.  Dig.  gg  1632-1638;   Dec.  Dig.  g  567.*] 


•For  other 


Me  same  topic  and  taction  NUMBER  la  Dtt.  Dig.  *  Am.  Dig.  Key-No.  Series  *  Rap'r  Induce 

Digitized  by  VjOOQ  IC 


R.L) 


SMART  T.  BURGESS 


743 


Appeal  from  Superior  Court,  Providence 
and  Bristol  Counties;  Willard  B.  Tanner, 
Presiding  Justice. 

Bill  by  Charles  EC.  Smart  against  Laura 
A.  Burgess  and  John  Nelson,  a  lunatic,  repre- 
sented by  his  guardian.  Decree  in  the  su- 
perior court  for  plaintiff  against  Laura  A. 
Burgess,  and  defendants  appeal.  Appeal  dis- 
missed, decree  affirmed,  and  case  remanded. 

Waterman  ft  Greenlaw  and  Charles  E.  Til- 
ley,  all  of  Providence,  for  appellants.  Charles 
R.  Easton,  of  Providence,  for  appellee. 

VINCENT,  J.  This  is  a  bill  In  equity 
brought  by  the  complainant  against  Laura  A. 
Burgess,  of  the  city  and  state  of  New  York, 
and  John  Nelson,  a  lunatic,  represented  by 
Raphael  Silverstein,  his  guardian,  of  the  city 
and  county  of  Providence,  in  the  state  of 
Rhode  Island.  The  bill  sets  out  tthat  a  writ 
-of  attachment  was  Issued  August  25,  1909, 
attaching  the  right,  title,  and  Interest  of 
John  and  Fannie  Nelson  In  and  to  certain 
real  estate  In  Providence;  that  judgment  at 
law  was  entered  in  such  action  on  March  13, 
1911,  for  $1,061.20;  that,  pending  the  action, 
John  Nelson  was  adjudged  Insane,  and  the 
said  Raphael  Silverstein  was  duly  appointed 
his  guardian  and  summoned  in  and  made  a 
party  to  the  suit;  that  the  real  estate  at- 
tached was  subject  to  a  mortgage,  under 
which  it  was  sold  at  a  mortgagee's  sale,  and 
that  the  proceeds  of  the  sale,  over  and  above 
the  amount  of  the  mortgage,  were  in  the 
hands  and  possession  of  the  respondent  Laura 
A  Burgess;  that,  at  the  time  of  the  afore- 
said Judgment,  there  was  none  of  the  real 
estate  attached  standing  In  the  name  of  John 
Nelson,  and  praying  that  the  court  would  de- 
cree payment  to  the  complainant  of  the  whole 
or  such  portion  of  the  balance  remaining 
from  the  mortgagee's  sale  as  might  appear  to 
be  Justly  due  to  him  In  satisfaction  of  his 
judgment  The  several  respondents,  by  their 
answers,  substantially  admit  the  allegations 
of  the  bill,  but  claim  that  the  appointment 
of  the  said  Silverstein,  as  guardian  of  the 
person  and  estate  of  the  said  John  Nelson, 
dissolved  the  attachment,  and  that  the  com- 
plainant, by  virtue  of  said  attachment,  had 
no  lien  upon  the  balance  in  the  hands  of  said 
mortgagee,  Laura  A.  Burgess,  but  that  the 
complainant's  only  remedy  would  be  to  obtain 
judgment  and  take  out  execution  against  the 
estate  of  John  Nelson  In  the  hands  of  his 
guardian.  The  case  wfcs  heard  in  the  supe- 
rior court  upon  bill  and  answer,  and  a  decree 
was  entered  ordering  the  respondent  Laura 
A.  Burgess  to  pay  the  complainant's  judg- 
ment in  case  No.  26,395,  Charles  H.  Smart  v. 
John  Nelson  et  al.,  amounting  to  $1,061.20, 
together  with  Interest  and  costs. 

From  this  decree  of  the  superior  court,  the 
respondents  claimed  an  appeal,  stating  the 
following  reasons  therefor:  (1)  That  said 
decree  is  against  the  evidence  and  the  weight 
•thereof;   (2)  that  said  decree  Is  against  the 


law;  (3)  that  said' decree  Is  against  the  rights 
of  the  respondents,  as  disclosed  by  the  plead- 
ings and  proof;  (4)  that  the  court  erred  In 
finding  that  the  attachment  of  real  estate 
was  not  dissolved  by  the  appointment  of  a 
guardian  of  the  respondent  John  Nelson;  (5) 
that  the  court  erred  in  finding  that  the  at- 
tachment of  real  estate,  as  aforesaid,  was  not 
dissolved,  by  implication,  under  the  language 
of  section  6,  c.  318,  of  the  General  Laws  of 
1909;  (6)  that  the  court  erred  in  finding  that, 
independent  of  the  statute,  the  plaintiff  would 
be  entitled  to  judgment  and  execution  against 
the  ward,  and  against  the  estate  of  the  ward, 
by  virtue  of  the  attachment  of  real  estate  as 
aforesaid,  when  the  said  ward  was  under 
guardianship;  (7)  that  the  court  erred  In 
finding  that  it  was  not  necessary  to  file  claims 
with  the  guardian  of  said  John  Nelson  ac- 
cording to  the  statute;  (8)  that  the  court 
erred  In  decreeing  that  the  complainant  was 
entitled  to  a  decree  in  accordance  with  the 
prayer  of  his  bill. 

[1]  Subsequent  to  the  argument  upon  the 
appeal,  John  Nelson  died.  An  administrator 
upon  his  estate  was  appointed,  who  entered 
his  appearance  and  claimed  the  right  to  file 
an  answer  in  this  court.  Under  some  mis- 
apprehension as  to  the  status  of  the  case,  an 
order  was  entered  allowing  the  administrator 
to  answer;  but  later  a  notice  was  given  to 
the  parties  to  appear  and  show  cause  why 
such  order  should  not  be  revoked,  and,  upon 
their  appearance,  the  matter  was  continued 
two  weeks  to  allow  for  the  submission  of 
briefs.  The  court  has  now  further  heard  the 
parties  as  to  the  right  of  the  administrator  to 
appear  and  file  an  answer  here.  We  do  not 
think  that  such  administrator  Is  entitled  to 
now  appear  and  answer.  It  must  be  borne 
In  mind  that  the  question  or  questions  now 
before  us  only  involve  the  correctness  of  the 
finding  of  the  superior  court,  as  expressed  in 
Its  decree,  which  has  been  appealed  from.  In 
other  words,  was  the  decree  of  the  superior 
court,  at  the  time  it  was  entered,  erroneous? 
The  decree  was  based  upon  the  pleadings  as 
they  then  stood.  We  do  not  think  that  such 
pleadings,  pending  our  decision  upon  the  de- 
cree-of  the  court  below,  can  be  changed,  alter- 
ed, or  added  to,  to  fit  or  adjust  them  to  cir- 
cumstances or  conditions  arising  subsequent 
to  the  entry  of  such  decree.  The  question  be- 
fore us  Is,  Shall  the.  decree  be  affirmed,  or 
shall  It  be  reversed?  If  the  decree  of  the 
superior  court  was  right,  It  should  be  af- 
firmed ;  but  on  the  other  hand,  if  it  was  er- 
roneous, it  should  be  reversed,  and  our  ac- 
tion In  that  regard  can  neither  be  controlled 
nor  modified  by  subsequent  events,  which 
cannot  now  be  properly  presented  for  our  con- 
sideration. 

[2]  The  respondent  contends  that  the  court 
below  erred  in  finding  that  the  attachment 
of  real  estate  was  not  dissolved  by  the  ap- 
pointment of  a  guardian  of  the  respondent 
John  Nelson,  and  argues  that,  Inasmuch  as 
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an  attachment  would  be  dissolved  by  the 
death  of  the  defendant,  it  would  also,  by 
analogy,  be  dissolved  by  the  appointment  of 
a  guardian;  the  situation  being  similar  to 
that  created  by  the  appointment  of  an  execu- 
tor or  administrator.  It  is  not  the  appoint- 
ment of  an  executor  or  administrator  that 
dissolves  the  attachment,  but  the  death  of 
the  party  against  whom  the  suit  is  pending, 
which  necessarily  and  by  operation  of  law 
brings  about  a  complete  and  final  appro- 
priation and  distribution  of  his  property  and 
assets,  first  in  the  liquidation  of  his  debts, 
and  second  In  the  distribution  of  the  re- 
mainder among  his  devisees  or  heirs  at  law. 
The  two  situations  are  so  dissimilar  that 
we  cannot  admit  the  analogy  for  which  the 
respondents  contend. 

In  the  present  case,  a  writ  of  attachment 
was  issued  against  the  defendant  John  Nel- 
son on  August  25,  1909,  and  on  the  same  day 
service  thereof  was  made  by  attaching  all 
his  right,  title,  and  Interest  in  and  to  cer- 
tain real  estate.  The  real  estate  attached 
was  subject  to  a  mortgage  to  the  respondent 
Laura  A.  Burgess.  Subsequent  to  the  at- 
tachment, the  attached  property  was  sold 
out  at  a  foreclosure  sale  under  said  mort- 
gage. The  amount  obtained  was  more  than 
sufficient  to  pay  the  mortgage,  with  interest 
and  incidental  expenses.  The  complainant 
prays  in  his  bill  that  the  respondent  Laura 
A.  Burgess  may  be  decreed  to  pay  over  to 
him  the  balance  remaining  in  her  hands,  or 
so  much  thereof  as  may  be  required  to  sat- 
isfy the  Judgment  which  he  has  obtained  in 
his  suit  against  Nelson. 

While  the  attachment  of  property  may  be 
a  summary  and  extraordinary  remedy  cre- 
ated by  statute  in  derogation  of  the  common 
law,  it  is  nevertheless  the  established  law 
of  this  state,  as  well  as  of  many  other  states, 
that  a  party  plaintiff  may  by  attachment 
obtain  a  lien  upon  the  property  of  the  de- 
fendant, and  hold  the  same  subject  to  the 
satisfaction  of  such  judgment  as  he  may 
thereafter  obtain  in  his, suit  This  right 
of  the  plaintiff  being  founded  upon  and  ac- 
quired under  the  statute,  It  should  not  be 
taken  away  or  nullified,  except  upon  the 
clearest  reasoning  and  authority.  In  some 
of  the  cases  cited  by  the  respondents,  it  is 
held  that  guardians  are  not  liable  as  gar- 
nishees; and  In  others,  the  powers,  duties, 
and  obligations  of  guardians  are  defined  and 
controlled  by  statutes  which  differ  materially 
from  the  statutes  of  this  state. 

[3, 4]  The  general  statement  that  the  prop- 
erty of  a  lunatic,  after  he  has  been  adjudi- 
cated Insane,  is  in  custodla  legis,  we  assume 
to  be  correct,  and  that  It  must  thereafter  be 
managed  and  disposed  of  by  the  guardian, 
under  the  direction  of  the  court  appointing 
him.  It  does  not  follow,  however,  that  a 
pre-existing  lien,  by  way  of  attachment,  Is 
necessarily  dissolved  by  the  appointment  of 


a  guardian.  It  seems  to  us  to  be  the  better 
reasoning  that  the  guardian  takes  the  prop- 
erty, subject  to  the  lien  which  the  plaintiff 
has  already  acquired  under  the  statute.  It 
might  have  been  possible  to  have  dissolved 
the  attachment  through  proceedings  In  bank- 
ruptcy or  Insolvency;  but,  as  such  proceed- 
ings were  not  instituted,  we  need  not  dis- 
cuss the  possibilities  in  that  direction.  The 
respondent  further  contends  that  the  neces- 
sities of  the  lunatic  and  his  family  must  first 
be  considered  and  provided  for  out  of  the 
estate  which  comes  to  his  guardian.  In  view 
of  the  conclusion,  which  we  have  already 
reached,  that  the  guardian  takes  the  prop- 
erty of  his  ward,  subject  to  the  existing  at- 
tachment lien,  there  is  no  necessity  for  the 
discussion  of  this  question.  The  respondents 
also  contend  that  It  appears,  inferential ly, 
from  the  provisions  of  section  6,  c  318,  that 
an  attachment  would,  under  the  conditions 
of  the  case  at  bar,  be  dissolved  by  the  ap- 
pointment of  a  guardian.  We  do  not  think 
that  the  section  referred  to,  considered  in 
connection  with  the  section  preceding  it, 
justifies  such  an  inference.  The  purpose  of 
that  section  seems  to  be  to  protect  executors, 
administrators,  and  guardians  by  limiting 
the  satisfaction  of  judgments  against  them  to 
the  property  of  their  wards,  which  may  be 
in  their  possession,  and  to  Insure  them  from 
any  personal  liability  by  extending  to  the 
court  a  permissive  authority  to  enter  judg- 
ment against  the  estate  in  their  hands. 

In  the  present  case,  the  complainant  is 
not  seeking  to  satisfy  his  judgment  out  of 
any  estate  in  the  hands  of  the  guardian  or 
administrator.  He  asks  that  his  judgment 
may  be  satisfied  from  a  cash  balance  pro- 
ceeding from  the  sale  of  the  attached  prop- 
erty under  mortgage,  and  now  in  the  hands 
of  the  respondent  Laura  A  Burgess,  as 
mortgagee.  We  cannot  find  in  section  6t  C 
318,  any  intention  on  the  part  of  the  law- 
making power  to  deprive  an  attaching  credi- 
tor of  his  Hen  under  the  circumstances  of 
the  present  case.  It  Is  evidently  contemplat- 
ed by  this  section  that,  where  an  executor, 
administrator,  or  guardian  comes  Into  a  suit 
already  pending  against  the  decedent  or 
ward,  the  court  may.  In  its  discretion,  limit 
the  levy  of  the  execution  or  the  satisfaction 
of  the  judgment  to  the  estate  in  his  hands. 
We  do  not  think  that  the  only  judgment  and 
execution  in  a  case  of  this  kind  must  neces- 
sarily be  against  the  estate  of  the  ward  in 
the  hands  of  the  guardian,  and  that  there- 
fore the  attachment  is  impliedly  dissolved. 
[5]  An  attachment  is  a  lien  or  incumbrance 
upon  the  property  attached.  When  the  judg- 
ment is  rendered,  it  gives  effect  to  the  attach- 
ment, and  relates  back  to  the  time  when  the 
attachment  was  made.  There  Is  no  statute 
in  this  state  which  deprives  a  plaintiff  of 
his  attachment  lien  upon  the  appointment 
of  a  guardian  over  the  defendant 
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[•]  A  general  assignment  for  the  benefit 
of  creditors  would  not  be  effectual  to  de- 
feat a  previous  attachment  without  the  aid 
of  a  statute  to  that  effect  In  the  case  ol 
Hubbard  v.  Hamilton,  7  Mete.  (Mass.)  340, 
It  was  held  that  an  attachment  of  the  prop- 
erty of  a  bank,  made  prior  to  application  of 
the  bank  commissioners  for  an  Injunction, 
under  the  statute,  to  restrain  the  bank  from 
further  proceeding  with  its  business,  was 
not  dissolved  by  the  subsequent  appointment 
of  receivers  pursuant  to  the  provisions  of 
such  statute  to  take  possession  of  the  prop- 
erty and  effects  of  the  bank ;  the  court  say- 
ing, among  other  things,  that  there  Is  nothing 
in  the  nature  of  the  process  by  Injunction 
and  the  appointment  of  receivers  which  neces- 
sarily dissolves  an  attachment  previously 
made,  that  there  Is  nothing,  in  the  principle 
of  equal  distribution  among  all  creditors 
pro  rata,  powerful  enough  to  set  aside  the 
priority  already  acquired  by  a  vigilant  credi- 
tor, and  that  the  lien  acquired  by  attach- 
ment must  continue,  notwithstanding  such 
proceedings,  to  be  available,  If  the  party  pre- 
vails In  his  action  and  levies  his  execution 
within  the  time  prescribed  by  law. 

[7]  So,  in  the  case  at  bar,  we  see  no  rea- 
son, and  find  no  satisfactory  authority,  for 
depriving  the  complainant  of  the  lien  which 
his  attachment  gave  him.  Having  obtained 
such  a  lien,  and  being  entitled  to  retain  It, 
we  see  no  reason  why  the  complainant's 
judgment  should  not  be  satisfied  out  of  the 
balance  remaining  in  the  hands  of  the  re- 
spondent Laura  A.  Burgess  after  the  sale 
of  the  "attached  property  under  mortgage; 
such  balance  standing  in  the  place  of  or  rep- 
resenting  the  property   originally   attached. 

The  respondents'  appeal  Is  dismissed,  the 
decree  of  the  superior  court  Is  affirmed,  and 
the  case  Is  remanded  to  that  court  for  further 
proceedings. 


COHEN  v.  SUPERIOR  LODGE,  NO.  616, 
L  O.  B.  A. 

(Supreme  Court  of  Rhode  Island.    Feb.  3, 
1813.) 

On  rehearing.    Former  conclusion  affirmed. 
For  former  opinion,  Bee  85  Atl.  663. 

PER  CURIAM.  In  the  above-entitled  case 
an  opportunity  was  given  to  the  plaintiff  to 
appear  before  this  court  on  January  22, 1913, 
at  10  a.  m.,  and  show  cause  why  judgment 
for  the  defendant  should  not  be  entered. 
The  plaintiff  appeared,  by  counsel,  at  the 
time  specified  and  was  fully  heard.  After 
consideration  of  the  argument  presented,  the 
court  finds  no  reason  for  changing  or  modi- 
fying its  former  conclusion,  and  the  case  Is 
therefore  remitted  to  the  superior  court, 
with  direction  to  enter  judgment  for  the  de- 
fendant as  of  nonsuit. 


JOHNSON  v.  DILLABUR  et  aL 

(Supreme   Court   of   Rhode   Island.     Feb.    7, 
1913.) 

Case  certified  from  Superior  Court,  Provi- 
dence and  Bristol  Counties. 

Bill  by  Alice  M.  Johnson,  guardian,  against 
Helen  S.  Dillabur  and  others.  Cause  certified 
to  the  Supreme  Court  for  determination.  Re- 
manded, with  directions  to  dismiss. 

Edward  C.  Stineus  and  Frederick  W.  O'Con- 
nell,  both  of  Providence,  for  complainant.  Ar- 
thur Cusbing,  William  F.  Carroll,  and  James 
F.  McCartin,  all  of  Providence,  for  respond- 
ents. 

PER  CURIAM.  This  bill  is  brought  by  Alice 
M.  Johnson,  as  guardian  of  George  A.  Tan- 
ner, to  procure  toe  cancellation  of  a  certain 
instrument  in  writing  signed  by  him,  bearing 
date  October  17,  1909,  whereby  the  said  Tan- 
ner purports  to  convey  to  the  respondents  oth- 
er than  Frederick  P.  Johnson  all  of  said  Tan- 
ner's interest  in  all  money  on  deposit  in  the 
name  of  his  deceased  wife,  Elisabeth,  in  cer- 
tain banks  in  the  city  of  Providence,  on  the 
grounds  that  said  Tanner  was  mentally  incom- 
petent to  execute  said  instrument  at  the  times 
when  it  was  signed  and  acknowledged  by  him, 
and,  further,  that  the  execution  of  said  instru- 
ment was  obtained  by  said  respondents  other 
than  said  Johnson  by  their  importunity,  and 
by  the  abuse  of  the  trust  and  confidence  re- 
posed in  them  by  said  Tanner.  All  the  testi- 
mony was  taken  before  a  commissioner.  After 
hearing  for  final  decree  the  cause  was  certified 
by  the  superior  court,  under  section  30  of 
chapter  289  of  the  General  Laws,  for  its  de- 
termination by  this  court 

Upon  careful  consideration  of  all  the  evidence 
the  court  finds  that  said  George  A.  Tanner, 
at  the  times  of  the  signing  and  acknowledging 
of  the  instrument  in  question,  was  mentally 
capable  of  executing  the  same;  that  the  ex- 
ecution and  delivery  of  the  said  instrument 
were  neither  procured  by  the  importunity  of 
the  three  sisters  of  said  Tanners  deceased 
wife,  Elizabeth,  nor  of  either  of  them,  nor  by 
the  abuse  of  trust  and  confidence  reposed  in 
them  by  said  Tanner,  nor  by  any  undue  in- 
fluence exercised  by  them:  and  that  the  sign- 
ing, delivery,  and  acknowledgment  of  said  in- 
strument were  the  free  and  voluntary  acts  of 
the  said  George  A.  Tanner.  The  relief  asked 
for  is  therefore  denied,  and  the  bill  is  ordered 
to  be  dismissed,  with  costs  taxed  in  favor  of 
the  respondents  other  than  said  Frederick  P. 
Johnson. 

The  cause  is  remanded  to  the  superior  court 
for  the  entry  of  a  decree  in  accordance  here- 
with. 


STEWART  v.  CENTRAL  VERMONT 

Rl\  CO. 

(Supreme  Court  of  Vermont     Rutland.     Jan. 

21,  1913.) 

Carbieks    (|  298*)— Dutt   TO   Passengers— 

Emergency— Negligence. 

Where  a  train  was  just  starting,  and  a 
man  ran  out  of  the  station  and  stumbled  and 
fell  on  the  edge  of  the  platform  and  was  prob- 
ably going  under  the  wheels,  the  railroad  was 
not  negligent,  in  that  the  conductor  applied  the 
emergency  air  brake,  and  one  who  had  not  yet 
reached  her  seat  and  was  thrown  and  injured 
could  not  recover;  the  conductor  not  knowing, 
her  position. 

[Ed.    Note.— For   other   cases,    see    Carriers. 
Cent  Dig.  H  1192,  1205,  1206;    Dec.  Dig.   $ 

^C70.      J 
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Exceptions  from  Rutland  County  Court; 
William  H.  Taylor,  Judge. 

Action  by  Bridget  Stewart  against  the 
Central  Vermont  Railway  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  ex- 
ceptions.   Reversed. 

Argued  before  ROWELL,  C.  J.,  and  MTJN- 
SON,  WATSON,  HASELTON,  and  POW- 
ERS, JJ. 

T.  W.  Moloney  and  B.  L.  Stafford,  both  of 
Rutland,  for  plaintiff.  C.  W.  Witters,  of  St 
Albans,  and  Clarke  C.  Fltts  and  Hermon  E. 
Eddy,  both  of  Brattleboro,  for  defendant 

HASELTON,  J.  This  Is  an  action  on 
the  case  for  personal  injuries.  Trial  was  by 
jury,  and  a  general  verdict  for  the  plaintiff 
was  returned.  A  special  finding,  hereinaft- 
er referred  to,  was  made.  Judgment  was 
rendered  pro  forma  for  the  plaintiff.  The 
defendant  excepted. 

The  defendant  is  a  common  carrier  of 
passengers.  The  plaintiff,  who  was  a  passen- 
ger of  the  defendant,  received  the  Injuries 
complained  of  in  a  car  of  the  defendant  at 
Its  Montpelier  station.  She  got  aboard  the 
car  in  question,  and  had  not  become  seated, 
when  the  train  to  which  the  car  belonged 
started  up.  She  was  thrown  by  the  sudden 
stopping  of  the  car,  and  in  consequence  re- 
ceived injuries. 

In  answer  to  a  special  question  submitted 
to  them,  the  Jury  found  that  "the  train  stop- 
ped in  the  manner  and  for  the  purpose  and 
under  the  circumstances  testified  to  by  Con- 
ductor Powers."  Mr.  Powers  was  the  con- 
ductor of  the  train,  and  under  this  finding 
we  need  not  and  cannot  look  beyond  his  tes- 
timony In  reviewing  the  matters  covered  by 
the  special  finding.  His  testimony  was  to 
the  following  effect:  About  five  minutes  be- 
fore the  train  started,  he  went  into  the 
waiting  room  of  the  station,  and  announced 
his  train,  saying :  "This  train  for  Montpeli- 
er Junction,  north-bound  train."  Before  giv- 
ing the  signal  for  starting,  he  looked  the 
length  of  the  platform,  and  when  he  had  giv- 
en the  signal,  he  stepped  onto  the  end  of  a 
car  and  the  train  began  to  move.  Just  then 
a  man  came  out  of  the  station,  carrying  a 
grip  in  his  hand  and  a  raincoat  on  one  arm, 
and  ran  for  the  train.  The  raincoat  drag- 
ged on  the  platform.  The  run  across  the 
platform  was  12  or  16  feet  The  man  reach- 
ed for  the  handle  of  the  car,  and,  as  he  did 
so,  he  stumbled  and  fell  lengthwise  on  the 
edge  of  the  platform,  where  there  were  only 
eight  or  ten  Inches  between  the  platform 
and  the  car  wheels.  The  conductor  in  his 
testimony  expressed  his  apprehension  of  the 
danger  by  saying:  "I  could  see  that  man 
probably  going  under  the  car  wheels."  The 
train  was  equipped  with  air  brakes,  and  a 
lever  controlling  the  brakes  was  at  the  end 
of  the  car  where  he  was,  Just  Inside  the 
door.  It  was  there  to  be  used  in  case  of 
emergency,  and,  upon  seeing  the  situation  of 


the  man  and  apprehending  the  danger  which 
he  was  in,  the  conductor,  as  quickly  as  possi- 
ble, stepped  inside  the  car,  and  pulled  down 
the  emergency  brake,  and  so  stopped  the 
train.  The  train  had  barely  started,  and, 
when  it  stopped,  had  not  moved  more  than 
half  a  car's  length.  This  narrative  found 
by  the  jury  to  be  true  affirmatively  ahowi 
as  matter  of  law,  because  reasonable  men 
cannot  differ  about  It,  that  the  conductor 
was  free  from  negligence,  that  whether  we 
regard  the  man  who  was  attempting  to  board 
the  train  as  a  passenger,  a  licensee,  or  a 
trespasser  the  immediate  stopping  of  the 
train  in  the  circumstances  narrated  was  a 
duty  owed  him  after  he  was  seen  by  tne  con- 
ductor in  the  perilous  position  already  men- 
tioned. It  appears  that  the  conductor  did 
not  warn  the  traveler  as  the  latter  was 
rushing  to  the  train,  and  it  is  argued  that 
this  failure  to'  warn  tends  to  show  negli- 
gence. But  the  train  was  starting  gently 
and  the  distance  across  the  platform  whlcb 
the  man  ran  was  so  short  that  there  la  no 
force  in  the  suggestion. 

While  it  Is  argued  that  the  man  was  in 
"extreme  danger"  while  running  to  the  train, 
it  Is  further  argued  that  he  was  In  no  dan- 
ger at  all  after  he  had  fallen  on  the  edge  of 
the  platform,  and  that  there  was  not  the 
slightest  need  of  stopping  the  train  except 
for  the  purpose  of  taking  the  man  on  board. 
But  this  argument  is  not  warranted.  The 
conductor  saw  the  man  fall  where  he  did. 
and,  without  waiting  to  observe  further,  act- 
ed on  the  spur  of  the  moment  and  ^stopped 
the  train  as  he  did.  The  need  of  stopping 
the  train  was  the  imminent  danger  that  the 
man  would  be  killed  if  the  train  was  not 
stopped. 

It  is  argued  that  the  conductor  might  have 
stepped  down  and  prevented  the  man  "from 
doing  himself  injury,"  but  the  distance  of 
the  conductor  from  the  man  was  such  as  to 
make  this  suggestion  chimerical.  It  is  ar- 
gued that  the  conductor  should  have  made  a 
service  application  of  the  brake,  and  not  an 
emergency  application,  since  so  the  car  would 
not  have  stopped  so  suddenly  as  it  did  But 
in  the  circumstances  there  was  no  reason 
why  the  conductor  should  speculate  as  to 
how  far  the  train  could  be  allowed  to  ran. 
It  is  true  that  a  carrier  of  passengers  owes 
to  them  a  very  high  degree  of  care,  but  the 
train  had  moved  but  a  few  feet,  and  was 
moving  gently,  the  conductor  did  not  know 
of  the  plaintiff's  position  in  the  car,  and  in 
taking  the  steps  which  he  did  to  avert  peril 
to  life  he  did  not  in  the  circumstances  found 
by  the  jury  to  be  true,  violate  any  duty  to 
the  passengers.  There  were  many  passen- 
gers on  board  the  train,  but  the  plaintiff's 
position  in  the  car  happened  to  be  such 
that  she  was  injured  In  consequence  of  the 
performance  by  the  conductor  of  an  Impera- 
tive duty.  In  these  circumstances  negligence 
cannot  be  attributed  to  the  defendant 
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After  a  verdict,  and  before  Judgment,  the 
defendant  moved  In  arrest  of  judgment,  that 
the  general  verdict  be  aet  aside,  and  that 
Judgment  be  rendered  for  the  defendant 
These  motions  were  overruled  pro  forma, 
and  the  defendant  excepted.  As  has  already 
been  said,  the  Judgment  on  the  general  ver- 
dict was  pro  forma.  We  think  that  the  gen- 
eral verdict  should  have  been  set  aside,  and 
that  the  defendant's  motion  for  Judgment  In 
Its  favor  should  have  prevailed. 

Accordingly,  the  pro  forma  judgment  of 
the  county  court  Is  reversed,  and  Judgment 
Is  rendered  for  the  defendant  to  recover  Its 
costs. 


STUART  v.  OLIVER. 

(Supreme  Judicial  Court  of  Maine.     Jan.  28, 
1913.) 

1.  Bills  and  Notes  (g  396*)— Accommoda- 
tion Indorsee  ob  Surety— Demand  and 
Notice  of  Nonpayment— Necessity. 

One  signing  his  name  on  the  back  of  a  note 
at  its  inception  is  a  joint  or  joint  and  several 
maker,  so  far  as  concerns  the  necessity  for  de- 
mand and  notice  of  nonpayment,  though  he  is 
in  fact  an  accommodation  indorser  or  surety. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  gg  1022-1028;  Dec.  Dig.  g 
396.*] 

2.  Principal  and  Surety  (g  108*)— Dis- 
ohabqb  of  subety—  extension  of  time  of 
Payment— Considebation. 

The  payment  of  interest  in  advance  is  a 
sufficient  consideration  for  an  agreement  to  ex- 
tend the  time  of  payment  of  the  debt,  within 
the  rule  that  a  surety  is  released  from  liability 
by  an  extension,  for  a  valuable  consideration,  of 
the  time  of  payment  of  the  debt  without  his 
consent. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Surefar,  Cent.  Dig.  gg  213-218;  Dec  Dig.  g 
108.*] 

3.  Bills  and  Notes  <g  537*)— Discharge  of 
Indorser— Extension  of  time  of  Payment 
—Question  fob  Jury. 

Whether  the  payee  of  a  note  knew,  at  the 
time  of  an  extension  of  the  time  for  payment 
that  one  who  signed  his  name  on  the  back  of 
the  note  at  its  inception  was  a  surety,  or  ac- 
commodation maker  only,  held,  under  the  evi- 
dence, for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  gg  1862-1894;  Dec.  Dig.  g 
537.»] 

Exceptions  from  Supreme  Judicial  Court, 
Sagadahoc  County,  at  Law. 

Action  by  William  H.  Stuart  against  Wil- 
bur C.  Oliver.  There  was  a  directed  verdict 
for  plaintiff,  and  defendant  brings  exceptions. 
Sustained. 

Argued  before  WHITEHOUSE,  C.  J.,  and 
SAVAGE,  CORNISH,  KINO,  BIRD,  and 
HANSON,  JJ. 

Charles  D.  Newell,  of  Richmond,  for  plain- 
tiff. Frank  L.  Staples,  of  Bath,  for  defend- 
ant 

SAVAGE,  J.  This  is  an  action  of  assump- 
sit wherein  the  plaintiff,  as  liquidating  agent 
of  the  Richmond  National  Bank,  seeks  to 


recover  of  the  defendant  on  a  promissory 
note  for  $200,  made  by  F.  B.  Torrey  and  In- 
dorsed by  the  defendant  on  the  back.  The 
note  was  dated  December  20,  1906,  and  the 
bank  was  payee. 

Under  the  general  issue  the  defendant 
pleaded,  by  way  of  brief  statement  that  he 
was  merely  an  accommodation  Indorser  or 
surety  on  the  note,  which  fact  was  well 
known  to  the  bank,  and  that  the  bank,  for  a 
valuable  consideration,  had  extended  the  time 
of  payment  to  the  maker,  Torrey,  without 
the  knowledge  or  assent  of  the  defendant 
Another  defense  set  up  was  that  no  demand 
had  been  made  upon  the  defendant  and  no 
notice  of  nonpayment  when  due  had  been 
given  to  him.  At  the  conclusion  of  the  evi- 
dence the  presiding  justice  directed  the  jury 
to  return  a  verdict  for  the  plaintiff,  which 
was  accordingly  done.  The  defendant  except- 
ed to  the  direction. 

[1]  That  the  defendant  was  in  fact  an 
accommodation  Indorser  or  a  surety  is  not 
now  disputed.  But  It  Is  well-settled  law 
that  one  who  signs  on  the  back  of  a  note  at 
Its  inception  Is  a  joint  or  Joint  and  several 
maker  with  one  who  signs  on  the  face,  so 
far  as  concerns  the  necessity  for  demand  and 
notice  of  nonpayment  Adams  v.  Hardy,  32 
Me.  339;  Merchants'  Trust  &  Banking  Com- 
pany v.  Jones,  95  Me.  335,  50  Ati.  48,  85  Am. 
St  Bep.  412.  Accordingly  the  defense  of 
want  of  notice  cannot  avail  him. 

[2]  But  there  Is  evidence  that  the  bank, 
without  the  knowledge  or  assent  of  the  de- 
fendant on  payment  of  Interest  in  advance, 
extended  the  time  of  payment  to  Torrey, 
the  principal,  19  times,  for  a  period  of  4 
months  each  time.  The  payment  of  Interest 
In  advance  was  a  sufficient  consideration  for 
an  agreement  to  extend  the  time  of  payment. 
And  it  is  not  denied  that  such  an  extension, 
for  a  valuable  consideration,  had  the  effect 
of  discharging  the  defendant  from  liability, 
if  at  the  time  of  the  agreement  to  extend  the 
bank  had  notice  that  the  defendant  was  an 
accommodation  maker  or  surety.  Andrews  v. 
Marrett  58  Me.  539. 

[3]  It  follows  that  the  only  debatable  ques- 
tion, under  exceptions  to  the  direction  of 
a  verdict  for  the  plaintiff,  is  whether  there 
was  sufficient  evidence  to  go  to  the  jury  that 
the  bank  did  have  such  notice.  We  think 
there  was,  and  that  taking  the  case  from  the 
jury  and  directing  a  verdict  for  the  plaintiff 
was  error. 

The  evidence  would  warrant  the  jury  in 
finding  that  Torrey  alone  made  application 
for  the  loan;  that  the  cashier  asked  him 
who  was  to  sign  with  him,  and  that  he  gave 
the  name  of  the  defendant;  that  Torrey  sub- 
sequently presented  the  note  in  his  own  hand- 
writing, with  defendant's  name  on  the  back ; 
that  the  note  was  then  discounted  by  the 
bank  and  the  proceeds  deposited  to  Torrey's 
account;   that  Torrey  checked  it  oat;  that 
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when  the  note  was  about  to  become  due  Tor- 
rey  was  notified  by  the  bank,  and  the  defend- 
ant was  not;  and  that  the  defendant  was 
never  notified  until  March,  1912,  a  period  of 
over  seven  years  after  the  Inception  of  the 
note.  In  this  connection  we  note  that  the 
manner  of  the  defendant's  signing,  being 
upon  the  back  of  the  note,  instead  of  on  its 
face,  was  held  significant  of  notice  In  An- 
drews v.  Marrett  supra. 

Upon  finding  the  foregoing  facts,  we  think 
the  Jury  would  have  been  warranted  in  con- 
cluding that  the  bank  had  actual  notice 
that  the  defendant  was  surety  for  Torrey,  or 
at  least  that  the  circumstances  were  such  as 
ought  to  have  placed  the  officers  of  the  bank 
upon  their  inquiry.  And  we  think  it  is  im- 
material which  they  might  find.  See  An- 
drews v.  Marrett,  supra;  Merchants'  Trust 
&  Banking  Co.  v.  Jones,  supra.  The  case 
must  go  back  for  a  Jury  trial. 

Exceptions  sustained. 


BLUNT  et  aL  v.  McCOOMBS. 

SAME  v.  SAME. 

(Supreme  Judicial  Court  of  Maine.    Jan.  28, 
1913.) 

1.  Indemnity  <|  »*)— Liability  of  Indem- 
nitor. 

Au  accommodation  indorser  of  a  number  of 
notes  whom  another  indorser  bad  agreed  to  in- 
demnify against  loss  on  part  of  the  notes  by  a 
mutual  arrangement  with  the  other  accommoda- 
tion indorser  paid  all  the  notes;  the  ones  ac- 
tually paid  by  him  not  being  those  covered  by 
the  indemnity  agreement  Held,  that  the  fact 
that  he  made  no  payment  specifically  on  account 
of  the  notes  covered  by  the  agreement  was  im- 
material, and  did  not  relieve  the  indemnitor  of 
liability ;  he  having  in  effect  made  payments 
thereon  under  the  mutual  arrangement 

[Ed.  Note. — For  other  cases,  see  Indemnity, 
Cent  Dig.  SS  16,  17;   Dec.  Dig.  |  9.*] 

2.  Contracts  (8  329*)— Breach— Accrual  of 
Cause  or  Action. 

A  right  of  action  for  breach  of  a  contract 
accrues  when  the  contract  is  broken,  although 
no  injury  results  from  the  breach  until  after- 
wards. 

[Ed.  Note. — For  other  cases,  see  Contracts. 
Cent  Dig.  §|  1511,  1685-1588;  Dec  Dig.  | 
329.*] 

3.  Executors  and  Administrators  (f  437*)— 
Limitations— Accrual  of  Cause  of  Ac- 
tion. 

An  accommodation  indorser  agreed  to  in- 
demnify and  save  harmless  another  indorser,  the 
agreement  providing  that  if  the  notes  were  paid 
by  the  maker  or  the  indemnitor  when  due  and 
payable,  the  agreement  should  become  void,  but 
otherwise  should  remain  in  force ;  nothing  being 
said  about  renewals  of  the  notes.  Before  the 
maturity  of  the  notes,  the  indemnitor  died,  and 
the  notes  were  renewed  by  new  notes  executed 
br  all  the  parties  to  the  first  notes  except  by 
the  deceased  indemnitor.  Held  that,  when  the 
indemnitor  failed  to  take  care  of  the  notes  at 
maturity,  the  cause  of  action  for  breach  of  the 
Indemnity  agreement  accrued  within  the  meaning 
of  Rev.  St  c.  89,  t  17,  extending  the  time  to 
bring  actions  against  executors  or  administra- 
tors where  the  cause  does  not  accrue  within  18 
months  after  notice  of  the  appointment,  since, 
even  if  it  was  contemplated  that  the  loan  would 


be  permanent  and  the  notes  renewed,  a  renewal 
by  the  indemnitor  as  well  as  by  the  other  parties 
must  have  been  intended. 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  It  1729—1764; 
Dec  Dig.  §  437.*] 

4.  Indemnity  (I  11*)— Accrual  of  Cause  of 

Action. 

Plaintiffs  became  accommodation  indorser* 
on  notes  made  by  a  corporation  of  which  they 
were  stockholders  in  reliance  on  another  stock- 
holder's agreement  to  indemnify  and  save  them 
harmless.  They  subsequently  took  assignments 
of  the  notes  and  participated  in  a  reorganiza- 
tion of  tbe  corporation  by  which  creditors  be- 
came preferred  stockholders  to  the  amount  of 
their  claims.  The  corporation's  affairs  were 
subsequently  liquidated,  and  nothing  paid  the 
preferred  stockholders.  Held,  that  plaintiffs' 
right  of  action  for  the  breach  of  the  indemnity 
agreement  accrued  when  they  took  up  the  notes, 
and  not  when  it  was  subsequently  ascertained 
that  there  was  nothing  with  which  to  pay  tbe 
creditors. 

[Ed.  Note. — For  other  cases,  see  Indemnity, 
Cent.  Dig.  SI  21-25 ;   Dec.  Dig.  §  11-*] 

6.  Executors  and  Administrators  <|  233*)— 
Actions— Delay— "Culpable  Neglect." 
In  1906  plaintiffs  became  accommodation 
indorsers  on  notes  made  by  a  corporation  in 
which  they  were  stockholders,  payable  in  six 
months  in  reliance  on  the  general  manager's 
agreement  to  indemnify  and  save  them  harm- 
less. Before  the  maturity  of  the  notes,  the  gen- 
eral manager  died,  and  the  affairs  of  the  corpo- 
ration were  thereafter  controlled  by  plaintiffs, 
and  a  son  of  one  of  the  plaintiffs.  The  notes 
were  renewed  from  time  to  time.  In  190S  a 
receiver  of  the  corporation  was  appointed,  and 
continued  in  control  until  1910,  when  tbe  cor- 
poration was  reorganized  by  its  creditors  be- 
coming preferred  stockholders.  Plaintiffs  paid 
the  notes,  and  received  preferred  stock  under 
this  arrangement  in  exchange  therefor.  The 
preferred  stockholders  operated  the  corporation's 
mill  until  February,  1912,  when  its  affairs  were 
liquidated  without  anything  beingavailable  for 
distribution  to  the  stockholders.  When  the  first 
notes  became  due,  the  corporation  was  solvent 
No  claim  against  the  general  manager's  estate 
was  filed  until  after  plaintiffs  had  operated  the 
mill  about  18  months,  and  no  action  was 
brought  for  nearly  six  years  after  the  appoint- 
ment of  the  administratrix.  Held,  that  the 
facts  did  not  justify  a  judgment  for  plaintiffs 
on  the  indemnity  agreement  under  Rev.  St  c 
89,  I  21,  authorizing  the  Supreme  Judicial 
Court  upon  a  bill  in  equity  by  a  creditor  whose 
claim  has  not  been  prosecuted  within  the  time 
limited  by  that  chapter  to  give  judgment  for  the 
amount  of  the  claim,  if  of  the  opinion  that  jus- 
tice and  equity  require  it,  and  that  such  cred- 
itor is  not  chargeable  with  culpable  neglect  in 
not  prosecuting  his  claim  within  the  time  limit- 
ed, the  facts  showing  "culpable  neglect" 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  S  831;  Dec. 
Dig.  |  233.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  p.  1780.] 

Report  from  Supreme  Judicial  Court,  Som- 
erset County. 

Two  actions,  one  at  law  and  the  other  In 
equity,  by  Albert  O.  Blunt  and  another 
against  Alice  Gledhill  McCoombs,  adminis- 
tratrix. On  report  Judgment  for  defendant 
in  the  action  at  law.     Bill  in  equity  dismissed. 

Argued  before  WHITEHOUSE,  C.  J.,  and 
SAVAGE  CORNISH,  KING,  BIRD,  and 
HANSON,  JJ. 
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Gould  &  Lawrence,  of  Skowhegan,  for 
plaintiffs.  Butler  &  Butler,  of  Skowhegan, 
for  defendant 

SAVAGE,  J.  The  first  case  Is  brought  to 
recover  damages  for  breach  of  a  contract  of 
Indemnity  made  by  the  defendant's  intes- 
tate, whereby  he  agreed  to  save  the  plain- 
tiffs "harmless  from  all  loss,  cost  and  dam- 
age" resulting  to  them  on  account  of  their 
having  signed  certain  notes.  The  defense  is 
the  special  statute  of  limitations  applicable 
to  suits  against  executors  and  administra- 
tors.   K.  S.  a  89,  if  14,  17. 

The  second  case  is  a  bill  in  equity  brought 
by  the  same  plaintiffs  to  recover  judgment 
on  the  same  cause  of  action.  It  is  brought 
under  section  21  of  the  same  chapter,  which 
provides  that  "if  the  Supreme  Judicial 
Court,  upon  a  bill  In  equity  filed  by  a  cred- 
itor whose  claim  has  not  been  prosecuted 
within  the  time  limited"  by  statute  "is  of 
opinion  that  justice  and  equity  require  it, 
and  that  such  creditor  is  not  chargeable  with 
culpable  neglect  In  not  prosecuting  his  claim 
within  the  time  so  limited,  It  may  give  him 
judgment  for  the  amount  of  his  claim 
against  the  estate  of  the  deceased  person." 
The  bill  Is  brought  only  as  an  alternative 
remedy  to  avail  the  plaintiffs,  in  case  It  Is 
held  that  the  action  at  law  is  barred  by  the 
statute  of  limitations.  The  defense  is  that 
the  plaintiffs  are  chargeable  with  culpable 
neglect,  and  are  not  entitled  to  equitable  re- 
lief.   Both  cases  come  up  on  report 

Action  at  Law. 

On  January  26,  1906,  the  defendant's  in- 
testate, Edwin  Gledhill,  agreed  In  writing 
to  save  the  plaintiffs  harmless  from  all  loss, 
cost,  and  expense  which  should  result  to 
them  on  account  of  their  signing  with  him 
and  J.  Wallace  Blunt,  son  of  one  of  the 
plaintiffs,  a  note  of  even  date  with  the 
agreement  for  $5,000,  and  another  note  for 
the  same  amount  to  be  signed  afterwards. 
The  latter  note,  dated  February  12,  1906, 
was  afterwards  signed  by  all  the  parties. 
In  both  notes  the  Marston  Worsted  Mills,  a 
corporation,  was  the  principal  maker,  and 
all  the  other  signers  were  accommodation 
indorsers.  Both  notes  were  made  payable 
to  the  Second  National  Bank  of  Skowhegan, 
and  each  was  made  payable  six  months  aft- 
er date.  The  Second  National  Bank  dis- 
counted the  notes,  and  the  Marston  Woolen 
Mills  had  the  proceeds.  On  May  31,  1906, 
before  either  of  the  notes  had  matured,  Ed- 
win Gledhill  died.  When  the  notes  became 
due,  they  were  renewed  by  the  Worsted 
Mills  and  all  the  other  signers,  except  Gled- 
hill. And  they  were  successively  renewed 
in  the  same  manner  until  1910;  the  last 
notes  maturing  In  January  and  February  of 
that  year.  Beginning  some  time  in  1907  or 
1908,  Roy  L.  Marston,  representing  a  large 
stockholding  interest  In  the  corporation,  vol- 


untarily signed  the  renewal  notes.  During 
this  entire  period  the  Marston  Woolen  Mills 
was  also  indebted  to  the  First  National- 
Bank  of  Skowhegan  for  $10,000  on  notes,  re- 
newed from  time  to  time,  on  which  the 
plaintiffs  and  J.  Wallace  Blunt  voluntarily 
became  accommodation  indorsers  in  1906, 
and  Marston  afterwards. 

Soon  after  the  death  of  Mr.  Gledhill,  the 
defendant  was  appointed  administrator  of 
his  estate,  gave  notice  thereof,  and  filed  her 
affidavit  of  notice  June  14,  1906.  Within  18 
months  thereafter,  the  plaintiffs  filed  in  the 
probate  office,  under  the  provisions  of  R.  S. 
c.  89,  i  16,  their  demand,  arising  under  the 
contract  of  Indemnity,  alleging  that  the 
cause  of  action  did  not  accrue  within  said 
18  months.  The  date  of  the  writ  is  March 
4,  1912. 

Under  the  provisions  of  Revised  Statutes, 
c.  89,  {  14,  as  amended  by  Laws  of  1907,  c. 
186,  "no  action  shall  be  maintained  against 
an  executor  or  administrator  on  a  claim  or 
demand  against  the  estate,"  with  certain  ex- 
ceptions stated,  "unless  commenced  within 
twenty  months"  after  the  affidavit  of  notice 
has  been  filed  In  the  probate  court.  Only 
one  Of  the  exceptions  touches  this  case.  By 
section  17  of  chapter  89  the  time  for  bring- 
ing action  is  extended  in  cases  where  a  cause 
of  action  does  not  accrue  within  18  months 
after  affidavit  of  notice  is  filed.  In  such 
cases,  when  the  claimant  has  filed  his  claim 
In  the  probate  office  within  the  18  months, 
and  the  heirs  or  devisees  have  given  no  bond 
to  pay  the  claim,  the  claimant  may  bring  an 
action  within  6  months  after  his  demand  be- 
comes due. 

It  being  conceded  that  a  cause  of  action 
has  accrued  upon  the  contract  of  Indemnity, 
the  question  now  to  be  considered  is,  When 
did  it  accrue?  If  it  accrued  within  the  18 
months  mentioned,  then  the  action  is  barred 
by  the  general  limitation  of  suite  against 
administrators.  If  it  accrued  after  the  18 
months,  but  more  than  6  months  before 
suit  was  commenced,  it  is  likewise  barred 
under  the  exception.  The  plaintiffs  claim 
that  the  cause  of  action  accrued  within  6 
months  before  suit  was  commenced,  and 
therefore  that  the  action  is  not  barred. 

In  order  to  understand  the  contentions  of 
the  parties,  it  is  necessary  to  state  the  re- 
lations of  the  parties,  and  the  history  of. 
the  transactions  subsequent  to  the  giving  of 
the  contract  for  indemnity.  Mr.  Gledhill 
was  the  general  manager  of  the  Marston 
Worsted  Mills.  He  was  a  large  stockholder, 
holding  398  shares  of  the  capital  stock.  He 
and  his  family  and  one  Larzalaer,  of  Phila- 
delphia, owned  one-half  of  the  capital  stock. 
The  other  half  belonged  to  the  estate  of 
Charles  A  Marston,  J.  Wallace  Blunt,  and 
the  plaintiffs,  and  perhaps  others.  At  the 
time  the  original  notes  were  given  J.  Wal- 
lace Blunt  held  the  office  of  assistant  treas- 
urer.    After  the  death  of  Mr.  Gledhill,  he 
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was  made  the  general  manager,  and  the 
plaintiffs  and  J.  Wallace  Blunt  either  con- 
stituted the  whole  board  of  directors,  or 
were  a  majority  of  the  bourd.  They  operat- 
ed the  mill  until  April,  1908,  when,  on  a  bill 
brought  by  creditors  In  the  federal  court,  a 
receiver  was  appointed.  The  receiver  con- 
tinued the  operation  of  the  mill  until  a  re- 
organization was  effected  in  1910.  In  ac- 
cordance with  the  plan  of  reorganization,  a 
new  corporation  was  formed,  called  the 
Marston  Worsted  Company.  The  creditors 
assigned  their  respective  demands  to  a  com- 
mittee of  creditors  as  trustees.  The  commit- 
tee purchased  the  property  of  the  Marston 
Worsted  Mills  from  the  receiver,  and  con- 
veyed it  to  the  Marston  Worsted  Company. 
Preferred  stock  In  the  Marston  Worsted 
Company  was  issued  to  the  creditors  on  ac- 
count of  the  claims  so  assigned  by  them, 
dollar  for  dollar.  By  the  terms  of  the  cer- 
tificates, as  well  as  by  the  plan  of  reorgani- 
sation, the  stock  was  preferred,  both  as  to 
assets  and  dividends.  The  dividends  were 
to  be  cumulative  at  7  per  cent  per  annum. 
The  preferred  stock  might  be  retired,  In 
whole  or  in  part  upon  any  dividend  date  by 
payment  of  $100  per  share  and  accrued  div- 
idends to  any  holder  thereof.  The  preferred 
stockholders  were  to  have  the  sole  voting 
power.  Certain  common  stock  was  provided 
for,  for  the  benefit  of  former  stockholders  of 
the  Marston  Worsted  Mills,  but  It  was  not 
to  be  delivered  to  them  until  all  the  prefer- 
red stock  was  retired.  And  until  that  time 
the  common  stock  was  to  have  no  voting 
power,  nor  be  entitled  to  dividends.  By  this 
scheme  the  creditors  came  Into  possession 
and  control  of  the  mill.  They  were  the 
owners,  subject  to  the  retirement  or  redemp- 
tion of  their  shares  as  provided.  Whenever 
their  shares  should  be  so  retired,  the  old 
stockholders,  by  virtue  of  their  common 
stock,  would  come  into  possession  and  con- 
trol. 

[1]  The  plaintiffs  and  J.  Wallace  Blunt 
and  Roy  L.  Marston  all  became  parties  to 
the  reorganization.  The  First  National  Bank 
and  the  Second  National  Bank  had  both 
proved  their  claims  on  the  Marston  Worsted 
Mills  notes  In  the  receivership  proceedings. 
In  January,  1910,  the  First  National  Bank 
assigned  one-half  of  its  proved  claim  to  the 
plaintiff  Blunt.  Thereupon  he  assigned  the 
same  to  the  committee  of  creditors.  And 
on  October  5, 1910,  he  received  the  stipulated 
preferred  stock  In  the  Marston  Worsted 
Company.  Similarly  like  assignments  were 
made  and  preferred  stock  issued  with  re- 
spect to  the  remainder  of  the  indebtedness 
due  to  the  banks.  The  First  National  Bank 
assigned  the  remainder  of  its  claim  to  the 
plaintiff  Young,  and  the  Second  National 
Bank  assigned  its  claim,  being  renewals  of 
notes  on  account  of  which  the  contract  of 
Indemnity  was  given,  one-half  to  J.  Wallace 
Blunt  and  one-half  to  Roy  Ia  Marston.    At  the 


time  of  the  assignment  the  plaintiff  Young 
and  Roy  L.  Marston  each  paid  the  banks, 
respectively,  the  amount  due  on  account 
of  the  claim  assigned.  The  plaintiff  Blunt 
paid  the  whole  amount  due  the  banks  on  ac- 
count of  the  claims  assigned  to  himself  and 
to  J.  Wallace  Blunt,  his  son.  As  already 
stated,  these  four  gentlemen  were  all  in- 
dorsers  on  all  the  notes  held  by  both  banks. 
And  by  mutual  arrangement  they  took  the 
assignments,  and  made  the  payments  In  the 
manner  above  described.  So  that  the  fact 
that  It  happened  that  neither  of  the  plain- 
tiffs made  payments  specifically  on  account 
of  the  notes  in  the  Second  National  Bank, 
for  which  the  contract  of  Indemnity  was  giv- 
en, must  be  deemed  of  no  Importance  In  this 
action.     In  effect,  they  made  the  payments. 

To  this  statement  of  the  case  it  Is  only 
necessary  to  add  that  the  preferred  stock- 
holders operated  the  mill  until  February, 
1912,  when  it  became  necessary  to  liquidate 
the  affairs  of  the  Marston  Worsted  Compa- 
ny. The  mill  was  sold,  and  upon  settling 
the  business  It  was  found  that  there  were 
no  proceeds  whatever  available  for  payment 
or  distribution  to  the  preferred  stockhold- 
ers.   They  had  lost  all. 

The  learned  counsel  for  the  plaintiffs  sug- 
gests that  four  dates  only  are  conceivable 
as  those  on  some  one  of  which  this  cause 
of  action  accrued,  (a)  the  time  the  notes 
were  first  renewed;  (b)  the  time  of  taking 
the  assignments  from  the  banks,  and  of  the 
payments  therefor:  (c)  the  time  of  taking 
the  preferred  stock;  and  (d)  the  time  of  final 
liquidation  of  the  new  company  without  as- 
sets available  for  the  preferred  stock.  It  is 
conceded  that,  if  the  cause  of  action  accrued 
at  any  of  the  first  three  named  dates,  this 
action  is  barred  by  limitation,  but  the  plain- 
tiffs contend  that  no  cause  of  action  accrued 
at  any  of  these  dates,  but  did  at  the  time  of 
final  liquidation. 

[2]  As  to  the  first  date,  that  of  the  first 
renewals  of  the  notes,  counsel  says  that  no 
cause  of  action  accrued  then,  "because  plain- 
tiffs' only  liability  was  a  contingent  one,  and 
they  had  suffered  no  actual  damage;  that. 
in  order  to  have  a  cause  of  action  for  sub- 
stantial damages,  they  must  either  have  paid 
or  absolutely  assumed  the  debt"  We  do 
not  think  this  argument  reaches  the  cor- 
rect result  The  rule  1b  correctly  stated  in 
Manning  v.  Perkins,  86  Me.  419,.  29  Atl.  1114. 
In  these  words:  "If  the  action  rests  on  a 
breach  of  contract  it  accrues  as  soon  as  the 
contract  ia  broken,  although  no  injury  re- 
sults from  the  breach  until  afterwards." 

[3]  Now  what  was  the  contract  and  how 
was  it  broken?  The  contract  was  to  "save 
harmless"  on  account  of  the  signing  of  the 
notes.  It  contained  this  clause:  "If  said 
notes  are  paid  by  the  said  Marston  Worsted 
Mills,  or  said  Edwin  Oledhlll,  at  the  time 
the  same  may  become  due  and  payable,  then 
this  agreement  shall  become  void,  otherwise 
the  said  agreement  shall  remain  In  force." 
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Nothing  Is  said  about  renewals.  The  con- 
•  tract  looked  to  the  plaintiffs'  being  saved 
harmless  at  the  time  the  notes  should  be- 
come due.  It  was  the  contract  duty  of  Mr. 
Gledhlll  to  save  them  narmless  then  by  pay- 
ing or  otherwise  taking  care  of  the  notes. 
Did  he  do  so?  We  think  he  did  not  We  do 
not  need  to  decide  what  would  have  been  the 
result  if  Mr.  Gledhlll  had  lived  and  had 
signed  the  renewal  notes  with  the  plaintiffs. 
There  might  be  such  circumstances  as  would 
Indicate  an  Intention  to  waive  any  cause  of 
action  which  might  have  accrued  by  reason 
of  his  failure  to  take  care  of  the  notes  then. 
And  in  such  a  case,  as  shown  by  the  author- 
ities cited  by  the  plaintiffs,  the  indemnity- 
contract  would  apply  to  notes  given  In  re- 
newal. Pond  v.  Clarke,  14  Conn.  339 ;  Bos- 
well  v.  Greene,  31  Conn.  74,  81  Am.  Dec.  169. 
But  even  If,  as  claimed  by  the  plaintiffs,  de- 
spite the  terms  of  the  contract,  the  loan 
was  intended  as  a  permanent  one,  which  nec- 
essarily contemplated  renewals,  it  is  quite 
clear  that  it  must  have  contemplated  also 
renewals  by  Mr.  Gledhlll  as  well  as  by  the 
others.  But,  when  the  first  notes  became 
due,  Mr.  Gledhlll  was  dead,  and  could  not 
renew.  The  notes  could  not  be  renewed. so 
to  continue  the  same  relative  liability  on 
the  new  notes  as  existed  on  the  old  ones. 
The  notes  became  due.  The  plaintiffs  might 
have  paid  them,  in  which  case  there  is  no 
doubt  a  cause  of  action  on  the  indemnity 
contract  would  have  accrued  them.  Instead, 
they  signed  new  notes,  without  Gledhlll,  as 
cosurety.  This  changed  the  situation.  They 
were  then  two  sureties  out  of  three,  instead 
of  two  out  of  four.  Their  liabilities,  as 
among  themselves,  were  Increased.  Their 
proportionate  rights  as  against  one  another 
as  cosureties  were  changed.  We  think  it 
hardly  admits  of  question  that  under  the 
terms  of  this  contract,  and  under  these  cir- 
cumstances, a  cause  of  action  accrued  to  the 
plaintiffs  on  the  failure  of  Mr.  Gledhlll  to 
save  them  harmless  by  taking  care  of  the 
notes  "at  the  time  they  became  due."  He 
had  not  saved  them  harmless. 

[4]  But,  if  this  conclusion  be  not  tenable, 
It  is  quite  certain  that  a  cause  of  action  ac- 
crued in  January,  1910,  when  the  plaintiffs 
took  up  the  notes  by  paying  the  banks  the 
amounts  due.  The.  plaintiffs  contend  that 
the  payment  did  not  create  a.  cause  of  ac- 
tion, because  it  was  not  the  result  of  the 
liability  against  which  they  were  indemni- 
fied. They  claim  that,  Instead  of  being  mon- 
ey paid  by  reason  of  that  liability,  It  was 
niouey  spent  in  an  effort  to  rehabilitate  the 
principal  debtor,  so  that  it  could  pay  Its 
own  debts,  and  thus  prevent  ultimate  dam- 
age to  Indorser  and  indemnitor  both,  that 
the  obligations  of  the  notes  were  kept  alive, 
in  changed  forms,  finally  In  preferred  stock, 
that  they  were  and  continued  to  be  creditors 
even  after  taking  the  stock,  that  the  original 
debt  was  not  paid  or  discharged  by  them, 


and  therefore  that  no  cause  of  action  then 
accrued.  The  plaintiffs  cite  Norton  v.  Soule, 
2  Me.  (2  Greenl.)  345;  Howe  v.  Ward,  4 
Me.  (4  Greenl.)  202;  McLellan  v.  Crofton,  6 
Me.  (6  Greenl.)  834 ;  Young  v.  Jones,  64  Me. 
663,  18  Am.  Bep.  279.  Tlconlc  Bank  v.  Bag- 
ley,  68  Ma  249;  32  Cyc.  280,  and  other  au- 
thorities. We  think  none  are  in  point 
Some  of  them  concern  the  reciprocal  rights 
and  liabilities  of  cosureties,  and  some  the 
question  what  is  to  be  regarded  as  a  dis- 
charge or  payment  of  a  debt,  or  the  effect  of 
payment  by  surety  upon  his  right  of  sub- 
rogation to  security  held  by  the  creditor, 
but  none  to  an  express  contract  of  Indemnity. 
We  find  none  that  sustains  plaintiffs'  posi- 
tion. 

We  think  the  renewal  notes  were  paid  or 
discharged  by  the  plaintiffs  in  such  sense 
as  to  be  a  breach  of  the  contract  to  save 
harmless,  for  it  is  not  denied  that  payment 
of  the  renewal  notes  would  create  a  cause 
of  action  upon  the  contract  of  indemnity. 
This  was  the  situation.  The  principal  mak- 
er was  unable  to  pay.  Its  property  was  in 
cnstodia  legis.  The  plaintiffs  were  compel- 
lable to  pay.  They  did  pay.  They  took  up 
the  notes.  The  obligation  to  the  bank  was 
paid  and  discharged.  They  thereby  became 
creditors  of  the  Worsted  Mills.  True,  they 
took  assignments  from  the  bank,  and  them- 
selves assigned  to  the  committee  of  cred- 
itors. These  were  steps  in  the  proposed  plan 
to  establish  their  status  as  creditors,  and 
entitle  them  to  preferred  stock.  It  may  be 
conceded  that  from  that  time  to  the  end  they 
continued  to  be  creditors  of  the  principal 
maker.  So  would  they  have  been  If  they 
had  simply  paid  the  notes,  and  taken  no 
further  steps.  The  preferred  stock  may  be 
regarded  as  simply  representing  the  obliga- 
tion in  another  form.  No  doubt  the  steps 
taken  by  them  were  proper  ones.  Though 
the  liability  of  the  Indemnity  had  become 
fixed,  they  might  properly  seek  to  save  them- 
selves, and  to  save  the  Gledhlll  estate  by 
such  steps  as  might  in  the  end  enable  them 
to  reimburse  themselves  out  of  the  assets  of 
the  Worsted  Mills. 

And  it  must  be  remembered  that  the  ques- 
tion now  is  not  what  amount  of  damages 
they  might  have  recovered,  if  they  had  sued 
seasonably.  That  question,  and  the  further 
question  whether,  if  the  estate  of  the  indem- 
nitor had  paid  them,  it  would  have  been  en- 
titled to  subrogation  to  their  rights  in  the 
preferred  stock,  have  not  arisen.  The  ques- 
tion now  is,  Did  a  cause  of  action  accrue  to 
them  upon  payment  of  the  money  to  the 
bank?  We  think  it  did.  We  think  that 
when  the  indemnitor,  or  rather  his  estate, 
instead  of  taking  care  of  the  notes,  left  the 
plaintiffs  to  pay  them,  and  seek  to  retrieve 
themselves  out  of  the  uncertain  fortunes  of 
the  Worsted  Mills  business,  it  did  not  "save 
them  harmless  from  all  loss,  cost  and  dam- 
age," as  Mr.  Gledhlll  had  agreed  to  do.    We 
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bold  accordingly  that  the  action  is  barred  by 
limitation. 
Judgment  for  defendant. 

Bill  In  Equity. 

Necessarily  many  of  the  facts  which  are 
pertinent  to  a  determination  of  the  bill  in 
equity  have  already  been  stated  and  dis- 
cussed In  our  consideration  of  the  action  at 
law,  and  need  not  be  repeated. 

To  sustain  the  bill,  It  is  Incumbent  on  the 
plaintiffs  to  show  two  things:  First,  that 
Justice  and  equity  require  It;  and,  secondly, 
that  they  are  not  chargeable  with  culpable 
neglect  We  think  they  have  failed  on  both 
points. 

[6]  When  Mr.  Gledhlll  died,  and  when  the 
first  notes  became  due,  the  Marston  Worsted 
Mills  was  a  going  concern.  So  far  as  the 
case  shows,  though  short  of  cash,  it  was 
solvent  as  to  creditors.  That  year  J.  Wallace 
Blunt  purchased  the  Larzalaer  stock  at  par. 
It  Is  in  evidence  that  the  plaintiffs  considered 
the  stock  worth  75  cents  on  the  dollar.  They 
held  as  security  for  their  Indorsement  78 
shares  of  Maine  Spinning  Company  stock, 
admittedly  good,  which  security  was  ex- 
changed by  them  for  Marston  Worsted  Mills 
stock,  at  the  request  of  the  defendant.  This 
tends  to  show  that  the  latter  stock  was  re- 
garded by  them  as  having  value.  This  is 
further  shown  by  their  voluntarily  Indorsing 
the  notes  in  the  First  National  Bank  without 
security,  or  promise  of  indemnity.  In  this 
situation,  when  the  first  notes  became  due, 
they  might  have  paid  them.  If  they  had  paid 
them,  they  would  have  become  creditors  of 
the  corporation  for  the  full  amount,  and  at 
the  same  time  have  fixed  the  liability  of  the 
Gledhlll  estate  for  the  same  amount  And 
the  Gledhlll  estate  on  payment  would  have 
had  Its  remedy  against  the  corporation  In  its 
then  condition.  Instead  of  doing  so,  they 
elected  to  give  new  notes,  and  to  take  charge 
of  and  operate  the  mill,  with  the  results  al- 
ready described.  We  do  not  Impute  the  re- 
sults to  mismanagement  They  may  have 
been  due  to  changed  conditions.  The  case 
does  not  disclose  the  cause.  But  the  proper- 
ty, all  that  the  Gledhlll  estate  could  look  to 
for  reimbursement  is  gone.  We  think  it  Is 
not  a  sufficient  answer  to  say  that  the  Gled- 
nlll  estate  could  have  paid  voluntarily,  and 
saved  the  situation  so  far  as  the  plaintiffs 
were  concerned.  The  plaintiffs  were,  or 
might  have  been,  the  movers.  It  does  not 
appear  that  they  made  any  claim,  even  by 
filing  it  in  the  probate  office,  until  after  they 
had  operated  the  mill  about  18  months,  and 
within  about  4  months  of  the  receivership 
proceedings.  And  certainly  an  estate  is  not 
blamab'le  for  not  paying  before  demand  is 
made. 

Under  all  the  circumstances,  we  think  it 
would  be  unjust  and  inequitable  now  to  ex- 


tend the  statute  limitation  and  award  Judg- 
ment against  the  estate. 

Besides,  and  as  more  especially  bearing 
upon  the  question  of  "culpable  neglect,"  the 
evidence  leads  us  to  believe  that  the  plain- 
tiffs had  no  real  intention  of  pursuing  the 
estate  until  the  final  failure  of  the  Worsted 
Company.  They  allowed  nearly  six  years 
to  elapse  after  the  appointment  of  the  ad- 
ministratrix before  commencing  any  action. 
Whether  they  had  too  little  confidence  in  the 
ability  of  the  estate  to  pay,  or  too  much  con- 
fidence in  the  ability  of  the  company,  is  im- 
material. They  appear  to  have  relied  upon 
their  own  ability  and  the  ability  of  their  fel- 
low creditors  to  work  out  their  own  indemni- 
ty. They  were  not  trapped,  misled,  or  de- 
frauded. Nothing  but  their  own  choice  pre- 
vented them  from  commencing  suit  within 
the  period  of  limitation. 

What  is  "culpable  neglect"  has  been  dis- 
cussed by  this  court  and  defined,  so  far  as 
It  Is  capable  of  exact  definition,  in  the  recent 
cases  of  Bennett  v.  Bennett  93  Me.  241.  44 
Atl  894,  Rolway  v.  Ames,  100  Me.  208,  60 
AtL  897,  and  Beale  v.  Swasey,  106  Me.  33, 
75  Atl.  134,  20  Ann.  Gas.  396.  It  Is  unnec- 
essary to  repeat  the  discussion.  The  facts 
before  us  bring  this  case,  we  think,  well 
within  the  rules  laid  down  in  those  cases. 
The  plaintiffs  have  slumbered  upon  their 
rights,  and  that  is  "culpable  neglect" 

The  certificate  in  this  case,  therefore,  most 
be: 

Bill  dismissed,  with  costs. 


SPILLER  v.  BECHARD. 

(Supreme  Judicial  Court  of  Maine.    Feb.  8, 

1913.) 

1.  Sheriffs  and  Constables  (|  120*)— Fraud 
— Penalty. 

A  debtor  must  prove  fraud  by  the  officer 
and  not  merely  neglect  in  order  to  recover  un- 
der Rev.  St  c.  80,  g  9,  providing  that  an  officer 
levying  execution,  who  commits  any  fraud  in  the 
sale  or  return,  shall  forfeit  to  the  debtor  five 
times  the  sum  of  which  he  defrauds  him. 

[Ed.  Note.— For  other  cases,  see  Sheriffs  and 
Constables,  Cent  Dig.  g|  205-218;  Dec.  Dig. 
§  120.*] 

2.  Sheriffs  and  Constables  (|  138*) — Ao- 
tions  Against  Officers— Sufficiency  of 
Evidence — Fraud. 

Evidence,  in  an  action  against  a  deputy 
sheriff  to  recover  five  times  the  sum  of  which 
plaintiff  was  defrauded  by  defendant's  fraud  in 
making  a  sale,  held  not  to  show  fraud  aa 
claimed. 

[Eld.  Note.— For  other  cases,  see  Sheriffs  and 
Constables,  Cent  Dig.  SI  290-296;  Dec.  Dig.  | 
138.*] 

3.  Fraud  <|  50*) — Proof— Presumptions. 

Fraud  must  be  proved,  and  not  merely  sur- 
mised. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent 
Dig.  §{  48,  47;   Dec  Dig.  |50.*] 

Report  from  Supreme  Judicial  Court  Cum- 
berland County,  at  Law. 
Action  by  Clarence  E.  Spiller  against  Er- 
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nest  E.  Bechard.    On  report.    Judgment  for 
defendant 

Argued  before  WHITEHOUSE,  C.  J.,  and 
SAVAGE,  CORNISH,  KINO,  BIRD,  and 
HANSON,  JJ. 

Oakea,  Pulsifer  ft  Ludden  and  F.  O.  Wat- 
son, all  of  Auburn,  and  Charles  O.  Keene, 
of  Portland,  for  plaintiff.  McGilllcuddy  ft 
Morey,  of  Lewiston,  for  defendant 

SAVAGE,  X  This  action  Is  brought  againBt 
the  defendant,  a  deputy  sheriff,  under  R.  S. 
c.  86,  |  9.  Chapter  86  relates  to  levies  of  ex- 
ecutions on  personal  property,  and  section  9 
provides  that,  If  an  officer  so  levying  an  ex- 
ecution "commits  any  fraud  In  the  sale  or 
return,  he  forfeits  to  the  debtor  five  times 
the  sum  of  which  he  defrauds  him,  to  be  re- 
covered In  an  action  on  the  case."  The  case 
comes  up  on  report 

[1]  The  plaintiff's  right  to  recover  depends 
upon  the  proof  of  the  defendant's  fraud,  and 
not  the  proof  merely  of  other  faults  or  neg- 
lects.   These  are  the  facts: 

[2]  The  plaintiff  was  Judgment  debtor  In 
an  execution  on  which  the  defendant  seized 
two  automobiles,  the  property  of  the  plaintiff. 
When  seized,  the  machines  were  in  a  garage 
occupied  and  controlled  by  the  judgment  cred- 
itors, one  of  whom  was  the  defendant's  broth- 
er, a  lawyer,  who  had  brought  the  action  In 
which  the  execution  issued.  The  manager  of 
the  garage  also  was  a  Judgment  creditor. 
The  machines  had  been  left  in  the  garage  by 
this  plaintiff,  but  at  a  time  prior  to  the  pos- 
session by  the  Judgment  creditors. 

The  plaintiff  claims  that  the  defendant  sold 
both  machines  to  employes  of  the  Judgment 
creditors,  presumably  for  the  creditors;  that 
they  were  sold  for  prices  which  in  the  ag- 
gregate largely  exceeded  the  amount  due  on 
the  execution;  that  the  defendant  has  made 
no  return  on  the  execution,  and  has  not  ac- 
counted to  the  plaintiff  for  the  surplus;  that 
he  has  concealed  from  the  plaintiff  what  he 
now  claims  to  be  the  true  history  of  the  sale; 
and  that  upon  a  view  of  all  the  evidence  It 
should  be  found  that  he  was  acting  in  fraud- 
ulent collusion  with  the  Judgment  creditors, 
to  the  plaintiff's  damage. 

The  defendant,  being  called  as  a  witness  by 
the  plaintiff,  testified,  in  effect,  that  after  due 
notice  he  sold  at  the  garage  one  of  the  ma- 
chines at  auction  to  an  employe  of  the  Judg- 
ment creditors  for  $60;  that  he  understood 
it  was  bid  in  for  the  creditors,  and  made  a 
memorandum  to  that  effect  on  the  execution; 
that  he  then  offered  the  other  machine  for 
sale;  that  it  was  bid  off  by  one  Whitney,  a 
brother  of  the  manager  of  the  garage,  for 
$395";  that  he  told  the  purchaser  he  must  pay 
for  It  then;  that  Whitney  said  he  had  no 
money  and  could  not  pay  for  It;  that  there- 
upon he  gave  notice  of  a  second  sale,  as  pro- 
vided In  section  8  of  chapter  86  of  the  Re- 
vised Statutes;   that  at  the  time  appointed 


for  the  second  sale  he  offered  the  machine 
for  sale,  but  could  get  no  bids ;  that  he  then 
left  the  machine  where  it  was,  It  being  the 
place  where  the  plaintiff  had  put  it,  and 
where  he  had  seized  It  and  took  no  further 
steps  towards  a  sale;  that  he  received  no 
money  for  either  machine;  that  he  took  the 
execution  to  the  office  of  his  brother,  the  law- 
yer, that  the  latter  might  write  out  a  re- 
turn for  him  to  sign;  that  his  brother  was 
then  ill,  and  some  months  later  died;  and 
that  he  never  saw  the  execution  again  until 
after  it  had  been  found  among  his  brother's 
papers  after  the  latter's  death.  It  is  a  fact 
that  no  return  has  ever  been  made  on  the 
execution,  and  the  execution  has  never  been 
returned  to  conrt 

The  defendant's  testimony — and  there  is 
really  little  in  the  case  which  rebuts  It — 
not  only  falls  to  show  fraud,  but  It  tends  to 
show  the  contrary.  One  or  two  witnesses 
who  were  employed  about  the  garage,  includ- 
ing the  manager,  testify  that  they  did  not 
know  of  the  attempted  second  sale.  This 
may  be  true,  and  yet  the  sale  may  have  been 
attempted  as  the  defendant  claims.  So  much 
for  the  history  of  the  sale,  of  which  we  have 
given  all  the  salient  features  that  appear  in 
the  case. 

The  plaintiff  relies  in  part  upon  the  sub- 
sequent conduct  of  the  defendant  first  with 
respect  to  the  return  of  the  execution,  and 
again  because  he  failed,  In  various  interviews 
with  plaintiff's  counsel,  to  disclose  the  fact 
that  there  had  been  an  attempted  second  sale, 
and  the  reason  for  it  Under  the  circumstanc- 
es of  this  case,  we  do  not  think  that  great  sig- 
nificance can  be  attributed  to  these  circum- 
stances. 

[3]  As  has  been  said  many  times,  fraud 
must  be  proved.  It  Is  not  to  be  merely  sur- 
mised. And  the  observance  of  this  rule  is 
especially  important  when  recovery  is  sought 
under  a  statute  so  highly  penal  as  Is  the  one 
under  which  this  suit  is  brought  We  are 
unable  to  discover  sufficient  badges  of  fraud 
on  the  part  of  the  defendant  to  warrant  a 
Judgment  for  the  plaintiff  on  that  ground.  If 
there  was  fraud,  it  has  not  been  proved. 

Judgment  for  defendant 


WOODBURY  v.  MAINE  CENT.  R  CO.' 

(Supreme  Judicial  Conrt  of  Maine.    Feb.  3, 
1913.) 

1.  Cabbiem    (I    286*)— Passbngibs— Obliga- 
tion of  Cabbies. 

A  person  in  a  passageway  maintained  by 
a  railroad  company  from  a  street  to  trainsbed 
at  its  station,  intending  to  take  a  train,  is  en- 
titled to  the  protection  of  a  passenger ;  and  the 
company  moat  exercise  ordinary  care  to  main- 
tain the  way  in  a  reasonably  safe  condition,  bo 
that  passengers,  with  ordinary  care,  may  pass 
safely. 

[Ed.    Note.— For   other   cases,    see    Carriers, 
Cent  Dig.  if  1142-1152;   Dec.  Dig.  f  286.*] 
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2.  Carriers  (I  327*)— Passengers— Care  Re- 
quired. 

A  person  in  a  passageway  maintained  by  a 
railroad  company  from  a  street  to  a  trainshed 
at  its  station,  intending  to  take  a  train,  mast 
exercise  ordinary  care,  and  be  must  avoid  dan- 
ger in  the  way,  if  existing,  and  must  pay  at- 
tention to  protect  himself;  and  where  be  fails 
to  do  so  he  is  guilty  of  contributory  negligence. 
[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  H  1363-1366 ;  Dec  Dig.  |  327.*] 

3.  Carriers  <|   286*)— Passengers— Obliga- 
tion of  Carriers— Negligence. 

A  carrier  maintained  a  passageway  from  a 
street  to  its  trainshed  at  a  station.  The  floor 
of  the  way  was  of  concrete  blocks,  about  five 
feet  square.  A  tier  of  the  blocks  across  the 
way  was  out  of  repair,  and  workmen  removed 
blocks  1  and  2  and  filled  the  empty  space  with 
concrete  for  new  blocks,  erected  a  fence  sur- 
rounding blocks  8,  4,  and  5,  and  engaged  in 
removing  them,  and  placed  boards  over  blocks 
1  and  2.  Held,  that  the  company  exercised 
reasonable  care  in  maintaining  the  way  reason- 
ably safe  as  to  a  passenger  walking  alone  on  the 
way,  or  with  only  one  companion,  in  broad 
daylight,  with  opportunity  for  observation ;  and 
it  was  not  liable  for  injuries  to  the  passenger, 
caused  by  the  end  of  one  of  the  boards  spring- 
ing up  and  tripping  and  throwing  him  down. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  if  1142-1152 ;   Dec.  Dig.  {  28tt.»] 

On  Motion  from  Supreme  Judicial  Court, 
Hancock  County,  at  Law. 

Action  by  Webster  Woodbury  against  the 
Maine  Central  Railroad  Company.  There 
was  a  verdict  for  plaintiff,  and  defendant 
moved  for  a  new  trial.  Motion  sustained. 
■  Argued  before  WHITEHOUSE,  C.  J.,  and 
SAVAGE,  CORNISH,  KINO,  BIRD,  and 
HANSON,  JJ. 

Daniel  E.  Hurley,  of  Ellsworth,  for  plain- 
tiff. Hale  &  Hamlin,  of  Ellsworth,  for  de- 
fendant 


SAVAGE,  J.  Action  on  the  case  for  negli- 
gence. The  verdict  was  for  the  plaintiff, 
and  the  case  conies  up  on  the  defendant's 
motion  for  a  new  trial. 

As  to  most  of  the  facts  there  is  little  dis- 
pute. The  accident  occurred  June  6,  1912, 
in  the  concourse  or  passageway  leading  from 
the  trainshed  to  the  street  in  the  Bangor 
Union  Station.  The  passageway  runs  north- 
erly and  southerly.'  It  Is  about  100  feet 
long  and  25  feet  wide.  A  permanent  fence 
Is  on  the  easterly  side,  and  the  station  build- 
ing on  the  westerly.  The  flooring  of  the 
passageway  consists  of  concrete  blocks,  prac- 
tically 5  feet  square.  One  tier  of  these  blocks, 
Ave  in  number,  from  the  fence  to  the  station 
building  had  become  out  of  repair.  This  tier 
was  about  20  or  25  feet  from  the  street  curb. 
At  the  trial,  for  convenience,  the  blocks 
were  spoken  of  by  numbers,  No.  1  being  on 
the  east,  or  next  to  the  fence,  No.  2  next 
westerly,  and  so  on  to  No.  5,  which  was  next 
to  the  station  building  on  the  west  On  the 
day  preceding  the  accident,  workmen  dug  out 
blocks  1  and  2,  and  filled  the  empty  space 
with  fresh  concrete  for  new  blocks.    During 


the  progress  of  the  work,  and  during  the 
night  following,  the  area  of  blocks  1  and  - 
was  surrounded  by  a  fence  S  or  4  feet  high, 
with  two  boards  on  each,  and  board  uprights 
at  the  corners.  On  the  morning  of  the  day 
of  the  accident  the  fence  was  removed  and 
its  length  extended,  and  It  was  placed  so  as 
to  entirely  surround  blocks  S,  4,  and  5,  and 
the  workmen  proceeded  to  repair  blocks  3 
and  4  in  the  same  manner  that  blocks  l  and 
2  bad  been  repaired  the  day  before.  Thus 
the  passageway  was  closed,  except  over 
blocks  1  and  2.  It  was  .found  that  the  con- 
crete of  those  blocks  was  still  too  soft  to 
permit  traveling  over  them.  Therefore  the 
workmen  placed  boards  over  blocks  1  and  2. 
so  as  to  allow  a  passage  over  them.  The 
defendant's  witnesses  say  they  were  placed 
lengthwise  of  the  passageway.  The  boards 
were  five  or  six  feet  long.  They  were  match- 
ed sheathing  boards,  planed  on  one  side.  laid 
close  together,  and  flat  upon  the  concrete. 
The  plaintiff  estimated  their  thickness  to 
be  about  one  inch.  The  men  who  laid  them 
said  they  were  seven-eighths  of  an  inch  thick 
The  passageway  remained  in  the  same  con- 
dition all  day  long;  and  all  passengers  to 
and  from  trains,  going  through  the  passage- 
way, walked  over  these  boards. 

The  plaintiff  arrived  that  forenoon  on  a 
train  that  was  due  in  Bangor  at  12:05  p.  m. 
Arriving  at  the  Bangor  Station,  he  walked 
out  through  the  passageway,  over  the  boards 
on  blocks  1  and  2,  to  the  street;  but  he  says 
that  he  did  not  notice  either  the  boards  or 
the  fence  around  blocks  3,  4,  and  5.  Later, 
about  1  o'clock,  as  he  says,  he  returned  to 
the  station  to  take  a  train  to  Veaxie.  He 
says  that  while  going  along  the  passageway 
a  companion  called  his  attention  to  the  Vea- 
zie  train,  then  standing  in  the  trainshed,  and 
that  while  he  was  looking  at  the  train  for  a 
moment  he  stepped  with  his  right  foot  onto 
one,  or  perhaps  two,  of  the  boards,  and  the 
end  of  one  of  the  boards  sprung  up,  so  that 
he  caught  the  toe  of  the  left  foot  on  it, 
and  was  tripped  and  thrown  down.  His  view 
was  unobstructed ;  but  he  says  he  did  not  see 
the  boards  nor  Ihe  fence  around  blocks  3. 
4,  and  5,  and  that  he  was  not  paying  atten- 
tion to  where  he  was  stepping.  It  is  not 
claimed  that,  at  the  time  of  the  accident, 
any  workmen  were  at  work  on  blocks  3 
and  4. 

The  defendant  claims  that  the  accident  oc- 
curred at  about  5  o'clock  in  the  afternoon, 
instead  of  1  o'clock ;  and  it  has  introduced  ao 
much  testimony  to  that  effect,  documentary 
and  otherwise,  as  to  make  It  almost  conclu- 
sive that  the  plaintiff's  recollection  on  this 
point  at  least,  is  faulty.  Four  witnesses 
employes  of  the  defendant,  testified  that  the 
plaintiff's  gait  before  the  accident  was  un- 
steady, and  that  his  breath  had  the  odor  of 
liquor  afterwards.  The  plaintiff  denied  that 
he  had  drunk  any  liquor  that  day.  The  plain- 
tiff testified  that  the  boards  across  blocks  1 
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and  2  were  laid  "sort  of  diagonally."  This 
Is  the  whole  case,  so  far  as  material 

[1]  The  plaintiff  was  in  the  passageway 
for  the  purpose  of  taking  one  of  the  defend- 
ant's trains.  The  defendant  owed  him  the 
duty  of  exercising  the  care  for  his  safety 
which  a  railroad  company  owes  Its  passen- 
gers, while  they  are  upon  its  platforms  or 
grounds,  either  going  to  or  coming  from 
trains.  Care  In  the  highest  degree  was  not 
required.  The  care  owed  to  a  passenger  in 
a  moving  train  was  not  required.  It  was 
not  required  to  keep  the  passageway  abso- 
lutely safe.  Its  only  duty  was  to  exercise 
ordinary  care  to  maintain  the  passageway 
in  question  in  such  a  reasonably  safe  and 
suitable  condition  that  passengers,  who  were 
themselves  in  the  exercise  of  ordinary  care, 
could  walk  over  it  safely.  Maxfleld  v.  Maine 
Central  R.  R.  Co.,  100  Me.  79,  60  AtL  710. 

[2]  The  plaintiff  himself  was  bound  to  ex- 
ercise ordinary  care.  AH  passengero  are. 
But,  unlike  the  passenger  on  a  moving  train, 
he  was  in  a  position  to  use  his  eyes  and 
guide  his  steps.  He  could  see  and  avert  dan- 
ger, if  it  existed.  He  could,  by  attention, 
protect  himself. 

[3]  Now  as  touching  the  alleged  negligence 
of  the  defendant  It  was  making  necessary 
repairs.  If  it  chose  to  work  on  blocks  8  and 
4  before  the  cement  hardened  on  blocks  1 
and  2,  so  that  the  plaintiff  was  obliged  to 
travel  over  these  blocks,  the  defendant's 
duty  to  the  plaintiff  was  to  have  that  pas- 
sage reasonably  safe  and  convenient  for  the 
plaintiff  at  the  time,  and  under  the  condi- 
tions, when  he  attempted  to  cross.  What 
might  have  been  its  duty  had  the  plaintiff 
been  one  of  a  crowd  passing  over  the  boards, 
without  reasonable  opportunity  for  observa- 
tion, is  not  the  question.  It  is  rather:  What 
was  its  duty  to  him  walking  alone,  or  with 
only  one  companion,  In  broad  daylight,  with 
a  perfect  opportunity  for  observation?  Ap- 
plying this  test,  we  think  It  cannot  reason- 
ably be  said  that  the  defendant  was  negli- 
gent towards  the  plaintiff.  The  placing  of 
the  boards  where  they  were  seems  unques- 
tionably to  have  been  a  proper  act  The  de- 
fendant had  a  right  to  assume  that  the  de- 
fendant would  himself  be  In  the  exercise  of 
ordinary  care.  The  barrier  around  blocks  3, 
4,  and  6  was  a  notice  to  all  that  repairs 
were  being  made,  or  that  something  out  of 
the  ordinary  was  being  done.  That  should 
have  attracted  the  attention  of  the  plaintiff, 
and  had  he  been  attentive  and  careful  it  is 
hardly  possible  that  be  would  Have  failed  to 
notice  the  boards.  All  this  the  defendant 
had  a  right  to  assume.  And  under  the  cir- 
cumstances we  are  of  opinion  that  the  de- 
fendant used  reasonable  care,  so  far  as  the 
plaintiff  was  concerned. 

Moreover,  as  already  Indicated,  we  think 
the  plaintiff  was  guilty  of  contributory  neg- 
ligence. We  need  not  repeat  the  reasons. 
It  may  be  said,  too,  that  there  Is  much  rea- 


son for  thinking  that  the  plaintiff  did  notice 
the  barrier  around  blocks  3,  4,  and  5,  be- 
cause to  reach  the  passageway  over  the 
boards  he  had  swerved  several  feet  to  the 
left  from  the  direct  course  from  the  point 
where  he  left  the  street  to  the  gate  to  the 
trainshed. 

We  are  of  opinion  that  the  verdict  is  un- 
mistakably wrong,  and  should  not  be  al- 
lowed to  stand. 

Motion  sustained. 


SHERMAN  v.  MAINE  CENT.  R.  CO. 

(Supreme  Judicial  Court  of  Maine.    Feb.  4, 

1913.) 

Railroads  (§  274*)— Lighted  Stations— Li- 
censees—Negligence. 

In  a  town  where  the  last  passenger  train 
for  the  night  has  gone,  the  turning  out  of  all 
the  lights  is  notice  to  all  that  the  station  is 
closed,  and  the  railroad  owes  no  duty  to  have 
the  approaches  lighted,  and  is  not  liable  for  in- 
juries to  one  stepping  off  the  platform ;  such 
person  being  but  a  mere  licensee,  to  whom  its 
duty  was  only  negative. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  ||  868-872 ;   Dec.  Dig.  f  274.*] 

Exceptions  from  Supreme  Judicial  Court, 
Lincoln  County,  at  Law. 

Action  by  Franklin  W.  Sherman  against 
the  Maine  Central  Railroad  Company.  To 
an  order  of  nonsuit,  the  plaintiff  excepts. 
Exceptions  overruled. 

Argued  before  WHITEHOUSE,  C.  J.,  and 
SAVAGE,  SPEAR,  CORNISH,  and  HALEY, 
JJ. 

C.  L.  Macurda,  of  WIscasset  and  A.  S.  Lit- 
tlefleld,  of  Rockland,  for  plaintiff.  White  ft 
Carter,  of  Lewiston,  for  defendant. 

HALEY,  J.  This  is  an  action  on  the  case. 
In  which  the  plaintiff  seeks  to  recover  dam- 
ages for  injuries  sustained  by  him,  at  de- 
fendant's station  at  WIscasset  by  reason  of 
the  alleged  negligence  of  the  defendant  At 
the  close  of  toe  testimony  the  presiding  jus- 
tice ordered  a  nonsuit  and  the  case  comes 
before  this  court  on  exceptions  to  that  ruling. 

October  29,  1907,  the  plaintiff,  who  had 
recently  moved  to  WIscasset  attended  an 
evening  session  of  the  court  at  that  place. 
The  court  adjourned  before  the  arrival  of 
the  evening  train,  which  was  due  to  arrive 
at  7:15  p.  m.,  and  which  was  the  last  passen- 
ger train  that  night  The  plaintiff,  after 
leaving  the  courtroom,  heard  the  train  whis- 
tle, and  thought  he  would  go  to  the  railroad 
station,  and  ascertain  if  certain  goods  that 
the  lady  who  employed  him  was  expecting 
by  freight  had  arrived.  It  was  a  dark,  mis- 
ty night  The  plaintiff  saw  the  train  pass 
over  the  Main  street  crossing  when  he  was 
from  a  third  to  a  quarter  of  a  mile,  the  way 
he  was  traveling,  from  the  railroad  station. 
At  that  time  the  train  was  834  feet  from  the 
station.  The  plaintiff  passed  down  the  side- 
walk on  Main  street  turned  and  walked  up 
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Water  street  toward  the  station  to  a  eross- 
Btreet  leading  to  the  station,  then  down  the 
cross-street  to  the  railroad  station.  While  on 
the  cross-street  he  was  on  the  side  of  a  hill, 
and  the  railroad  buildings  were  directly  In 
front  of  him.  There  were  no  lights  in  the 
station.  The  plaintiff  testified  that  the  sta- 
tion was  In  utter  darkness,  and  the  freight 
office  was  closed,  and  that  he  met  no  teams 
or  people  coming  from  the  station.  He  ap- 
proached the  station  on  the  side  farthest 
from  the  railroad  track;  that  is,  on  the  back 
side  of  the  station.  The  platform  or  walk 
around  the  station  at  the  point  where  he 
approached  It  was  three  feet  above  the 
ground.  At  the  point  where  the  plaintiff 
reached  the  platform  there  were  stairs  from 
the  ground  to  the  platform,  and  he  went  up 
the  stairs  onto  the  platform,  walked  nearly 
the  length  of  the  building,  on  the  back  side, 
then  went  through  the  passageway  between 
the  waiting  room  and  the  baggage  room,  then 
down  in  front  of  the  buildings  to  the  bag- 
gage room  door,  which  was  locked,  as  were 
the  other  doors  of  the  buildings.  He  then 
turned  and  walked  back  the  same  way  he 
came,  and,  when  he  arrived  at  the  point 
where  he  thought  the  stairs  were,  he  stepped 
off  the  platform  and  fell  to  the  ground,  and 
fractured  the  fibula  and  the  Internal  malle- 
olus of  his  left  leg,  which  are  the  Injuries  for 
which  he  claims  damages  In  this  case. 

It  is  the  claim  of  the  plaintiff  that  It  was 
the  duty  of  the  defendant  to  have  Its  plat- 
form from  which  he  stepped  railed  or  light- 
ed, and  that,  If  it  had  done  either,  he  would 
not  have  stepped  off  the  platform,  and  sus- 
tained the  injuries  complained  of. 

It  is  not  questioned  but  that  there  was  an 
implied  Invitation  by  the  defendant  to  so 
much  of  the  public  as  wished  to  take  its 
trains,  and  to  passengers  leaving  Its  trains, 
to  use  the  station  and  its  approaches,  and 
that  It  was  its  duty  to  keep  its  stations  and 
approaches  safe  for  Its  passengers,  and  this 
Implied  Invitation  was  extended  to  friends 
who  wished  to  visit  the  station  to  see  their 
friends  off,  or  to  welcome  them  upon  their 
arrival,  and  to  persons  having  business  to 
transact  with  the  defendant  at  Its  stations. 
The  defendant  owed  a  duty  to  all  such  per- 
sons by  reason  of  this  Implied  invitation. 
But  while  It  was  the  duty  of  the  defendant 
to  furnish  a  reasonably  safe  platform  and 
approaches  to  Its  station,  and  to  maintain 
them  In  a  suitable  condition  for  the  use  of 
people  having  business  at  the  station,  and 
for  the  use  of  passengers,  going  to  and  com- 
ing from  the  station,  It  was  not  bound  to 
maintain  the  station,  and  its  approaches,  so 
that  they  would  be  safe  after  business  hours 
for  people  who  might  go  upon  them  In  the 
expectation  of  seeing  some  one  connected 
with  the  railroad,  after  business  hours  and 
after  the  station  was  closed,  If  they  bad 
knowledge  that  the  station  was  closed  for 
business.    The  putting  out  of  the  lights  after 


the  departure  of  the  last  train  for  the  day, 
at  the  time  of  night  shown  by  the  evidence 
In  this  case,  and  the  closing  of  the  station, 
was  notice  to  every  one  that  business  for  the 
day  had  ceased,  and,  when  that  notice  was 
given,  the  Implied  invitation  to  people  having 
business  with  the  defendant,  or  at  the  sta- 
tion, was  withdrawn,  and  It  was  not  the 
duty  of  the  defendant  to  keep  its  platform 
and  the  approaches  thereto  safe  for  those 
who  chose  to  go  upon  them.  The  plaintiff 
knew  the  conditions,  for,  after  seeing  the 
last  train  of  the  evening  cross  Main  street, 
he  walked  in  •  the  dark  from  one-quarter  to 
a  third  of  a  mile  to  the  station,  which  must 
have  taken  him  at  least  15  minutes,  when 
the  train  would  ordinarily  have  left  the  sta- 
tion in  five  minutes  from  the  time  he  saw 
it,  and  he  knew  it  was  the  last  train  for 
that  day,  and  before  he  got  to  the  cross- 
street  leading  to  the  station  all  passengers 
and  teams  had  left  the  station,  and  he  tes- 
tified that  the  station  was  In  utter  darkness, 
but  that  he  thought  he  might  find  the  station 
agent  In  his  private  room.  But,  with  the  sta- 
tion in  utter  darkness,  he  should  have  known 
that  business  for  the  day  was  over,  and  the 
invitation  to  use  the  platform  and  Its  ap- 
proaches was  withdrawn.  When  he  went  up- 
on the  platform  under  those  conditions,  it 
was  without  Invitation,  and  he  had,  at  the 
most,  no  more  than  the  rights  of  a  mere  li- 
censee, and  the  defendant  was  not  obliged  to 
furnish  lights  and  railings  to  guide  and 
protect  him;  for  the  defendant  owed  him 
no  duty  except  the  negative  one  of  not  doing 
anything  to  injure  him,  If  It  knew  of  his 
presence  there,  for  a  bare  licensee  must  take 
the  premises  as  he  finds  them,  and  the  own- 
er is  not  liable  for  a  danger  that  Is  only 
concealed  by  the  darkness  of  night  Reardon 
v.  Thompson,  149  Mass.  267,  21  N.  B.  368. 
Exceptions  overruled. 


BARTLETT  t.  MANSFIELD. 
(Supreme    Court   of   New   Hampshire. 
Hillsborough.     Jan.  7,  1913.) 
Penalties  (|  7*)— Pbivate  Actions. 

Under  the  direct  provisions  of  Laws  1899, 
c  31,  a  private  action  for  a  penalty  is  abolish- 
ed, and  no  private  action  can  be  brought  under 
Pub.  St  1901,  c.  67,  i  16,  allowing  a  recovery 
of  penalty  for  failure  of  selectmen  or  assessors 
to  perform  duties  in  relation  to  taxation. 

[Ed.  Note. — For  other  cases,  see  Penalties, 
Cent.  Dig.  i  6;    Dec.  Dig.  f  7.*] 

Transferred  from  Superior  Court,  Hills- 
borough County;    Mitchell,  Judge. 

Action  by  Eben  L.  Bartlett  against  George 
H.  Mansfield  to  recover  the  penalty  imposed 
by  section  16,  c.  67,  Public  Statutes.  Trial 
by  Jury,  and  verdict  for  the  defendant 
Transferred  from  the  superior  court  on  ex- 
ceptions taken  by  the  plaintiff.  On  the 
ground  that  the  private  action  for  a  penalty 
was  abolished  by  chapter  31,   Laws   1890, 
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judgment  was  ordered  for  the  defendant, 
without  considering  the  exceptions.  State  v. 
McConnell,  70  N.  H.  168,  161,  46  Atl.  458; 
Noyes  ▼.  Edgerty,  71  N.  H.  500,  603,  505,  63 
Atl.  311. 

David  W.  Perkins,  of  Manchester,  for 
plaintiff.  Wason  ft  Moran,  of  Nashua,  for 
defendant. 

PER  CURIAM.     Judgment  for  defendant 


In  re  OPINION  OF  THE  JUSTICES. 

(Supreme  Court  of  New  Hampshire.     Jan.  24, 

1913.) 

1.  Taxation  (|  193»)— Valuation— Unifobm- 

TTY, 

The  Constitution  requites  that  all  property 
be  assessed  for  taxation  upon  the  same  percent- 
age of  Its  value ;  and  hence  the  Legislature  can- 
not exempt  from  taxation  standing  wood  and 
timber  to  the  extent  of  25  per  cent  of  Its  true 
value,  and  at  the  same  time  leave  other  proper- 
ty to  be  taxed  at  its  true  value. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  |  300;   Dec  Dig.  f  103.*] 

2.  Taxation    (|    193*)— Exemptions-^Monky 
at  interest. 

Laws  1911,  c.  83,  relating  to  taxation  of 
money  on  hand  or  at  Interest,  and  exempting 
from  taxation  a  loan  on  New  Hampshire  realty 
at  5  per  cent,  interest  or  less,  is  not  unconsti- 
tutional, though  it  classifies  money  at  Interest 
ao  as  to  exempt  one  class  and  tax  another. 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Cent.  Dig.  {  809;  Dec.  Dig.  193.*] 

Opinion  of  the  Justices  on  Questions  sub- 
mitted to  them  by  Hon.  William  J.  Britton, 
Speaker  of  the  House  of  Representatives. 

January  20,  1913,  the  following  communi- 
cation was  addressed  to  the  Justices  of  the 
Supreme  Court  by  Hon.  William  J.  Britton, 
Speaker  of  the  House  of  Representatives: 

"Whereas,  the  question  was  raised  during 
the  constitutional  convention  of  1912  as  to 
the  validity,  under  the  Constitution,  of  chap- 
ter 108  of  the  Laws  of  1895,  relating  to  the 
taxation  of  savings  banks;  and  whereas,  a 
like  question  was  raised  In  regard  to  chap- 
ter 83  of  the  Laws  of  1911,  relating  to  the 
taxation  of  money  on  hand  or  at  Interest; 
and  whereas,  the  House  of  Representatives 
has  under  consideration  a  proposed  bill  to 
exempt  from  taxation  standing  wood  and 
timber  to  the  extent  of  25  per  cent  of  Its 
Just  and  true  value: 

"Now,  therefore,  pursuant  to  a  resolution 
adopted  by  the  House  of  Representatives  on 
Tuesday,  January  14,  1913,  I  respectfully 
ask  that  yon  render  an  opinion  as  soon  as 
possible  as  to  whether  the  above-mentioned 
laws  or  proposed  law  violate  any  portion  of 
the  Constitution  of  the  state  of  New  Hamp- 
shire." 

To  Hon.  William  J.  Britton,  Speaker  of  the 
House  of  Representatives: 
The  undersigned,  the  Justices  of  the  Su- 
preme Court,  In  reply  to  your  request  of  the 


20th  instant,  made  by  direction  of  the  House, 
for  our  opinions  as  to  the  constitutional  va- 
lidity of  two  chapters  of  the  Session  Xaws 
and  of  a  proposed  enactment  of  the  Legis- 
lature, respectfully  submit  the  following: 

Chapter  108  of  the  Laws  of  1895,  the  first 
enactment  to  which  the  Inquiry  relates,  to- 
gether with  section  5,  c.  65,  of  the  Public 
Statutes,  was  repealed  in  terms  by  chapter 
194  of  the  Laws  of  1911.  The  act  of  1895 
amended  the  Public  Statutes  by  excluding 
from  consideration,  In  determining  the  sav- 
ings bank  tax,  loans  secured  by  mortgage 
upon  real  estate  situated  In  the  state,  made 
at  a  rate  not  exceeding  5  per  cent  per  an- 
num. The  chapter  of  the  Laws  of  1911  re- 
lating to  the  taxation  of  money  on  hand  or 
at  Interest  (chapter  83)  makes  the  same  ex- 
emption In  the  taxation  of  the  property  of' 
Individuals. 

[1]  We  understand,  therefore,  the  first 
question  upon  which  our  opinion  is  desired 
to  be  whether  the  Constitution  requires  all 
property  to  be  taxed.  The  second  Inquiry 
Is  as  to  the  validity  of  the  proposed  act  pro- 
viding for  the  taxation  of  a  class  of  proper- 
ty at  only  75  per  cent  of  its  true  value.  As- 
suming the  legislative  Intention  to  be  that 
other  property  taxed  should  be  assessed  for 
taxation  at  its  true  value,  the  Inquiry  pre- 
sents the  question  whether  the  Constitution 
requires  the-  proportional  appraisal  for  as- 
sessment of  all  property  taxed.  The  two 
questions,  whether  all  property  must  be 
taxed,  and  whether  all  property  that  is 
taxed  must  be  taxed  alike,  have  been  so  thor- 
oughly considered  In  the  past  that  they  can- 
not now  he  regarded  as  open  ones. 

Two  years  ago,  In  answer  to  an  Inquiry 
from  the  honorable  House  of  Representa- 
tives as  to  the  validity  of  certain  proposed 
legislation  authorizing  the  taxation  of  cer- 
tain classes  of  property  at  a  less  rate  than 
that  Imposed  upon  property  in  general,  we 
expressed  the  opinion  that  such  legislation 
was  forbidden  by  the  Constitution.  We  said: 
"Taxing  property  at  a  lower  rate,  as  pro- 
posed, upon  Its  value  produces  the  same  re- 
sult as  rating  it  for  taxation  at  a  lower  per- 
centage of  that  value.  The  universal  under- 
standing has  been  that  all  property  must  be 
assessed  upon  the  same  percentage  of  Its 
value."  House  Jour.  1911,  p.  532.  A  change 
In  either  factor — the  rate  or  the  valuation — 
affects  the  product,  which  is  the  tax,  in  the 
same  way;  and  in  order  that  the  tax  may 
be  equal  and  proportional  all  property  must 
be  valued  alike  and  taxed  at  the  same  rate. 
Our  views  on  this  question  were  expressed 
at  length  two  years  ago,  and  are  printed  In 
the  Journal  of  the  House  (pages  527-537). 
Since  then  the  question  whether  the  Consti- 
tution should  be  changed  so  as  to  allow  the 
taxation  of  certain  property  at  a  rate  differ- 
ent from  the  general  rate  has  been  submitted 
to  the  people.    The  failure  of  the  people  to 
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adopt  the  proposed  change  does  not  per- 
suade us  that  the  views  expressed  two  years 
ago  are  erroneous.  Our  answer  to  the  sec- 
ond question  Is  that  special  taxation  of 
standing  wood  and  timber  In  the  manner  pro- 
posed would  not  comply  with  the  rale  of  the 
Constitution. 

[2]  That  it  Is  within  the  power  of  the  Leg- 
islature to  exempt  certain  classes  of  proper- 
ty from  taxation  by  omitting  them  from  the 
list  of  taxable  estate  or  specially  exempting 
them  is  equally  well  settled.  "By  the  Con- 
stitution (Bill  of  Rights,  arts.  12,  28,  pt  2, 
arts.  5,  6)  and  the  uniform  practice  under 
it  for  more  than  a  hundred  years,  no  proper- 
ty can  be  taxed,  except  such  as  is  declared 
taxable  by  the  Legislature.  *  •  *  Much 
property  always  has  been  and  still  is  un- 
taxed." Carpenter,  J.,  in  Boody  v.  Watson, 
64  N.  H.  162,  196,  8  Atl.  794,  819.  "There  Is 
no  doubt  that  the  Legislature  may  provide 
by  general  laws  for  the  exemption  of  certain 
classes  of  property  from  taxation,  as  well 
as  exempt  It  *  *  *  by  omitting  it  in  the 
description  of  property  to  be  taxed.'*  Brews- 
ter v.  Hough,  10  N.  H.  138,  142.  We  are 
not  aware  that  this  statement  by  Chief  Jus- 
tice -  Parker,  In  1839,  has  ever  been  ques- 
tioned. It  has  been  followed  In  many  cases 
(see  Canaan  v.  District,  74  N.  H.  517,  538- 
541,  70  Atl.  250,  where  the  cases  are  collect- 
ed) and  otherwise  approved.  Report  Tax 
Com'n,  1876,  p.  8;  Id.  1908,  p.  206. 

We  are  therefore  of  opinion  that  the  Leg- 
islature may  classify  money  at  Interest  as 
in  chapter  83,  Laws  of  1911,  and  exempt  one 
class  and  tax  the  other. 

FRANK  N.  PARSONa 

REUBEN  E.  WALKER. 

GEORGE  H.  BINGHAM. 

JOHN  E.  YOUNG. 

ROBERT  J.  PEASLEB. 

CLARK  v.  CLARK  et  aL 

(Supreme    Court   of   New   Hampshire.      Hills- 
borough.    Jan.   7,  1913.) 

1.  Adoption  (f  24*)— Effect  on  Rights  of 
Surviving  Spouse. 

The  adoption  of  a  child  is  not  equivalent 
to  the  birth  of  issue  in  determining  the  rights 
of  a  surviving  husband  or  wife. 

[Ed.  Note. — For  other  cases,  see  Adoption, 
Cent  Dig.  §§  43,  44;   Dec.  Dig.  f  24.*] 

2.  Adoption  (1  21*)— Inheritance  bt  Adopt- 
ed Child— Statutes— "Heib  in  Descend- 
ing Line." 

Laws  1862,  c  2603  (Pub.  St  1901,  c.  181, 
|  5),  provides  that  a  chUd  adopted  shall  bear 
the  same  relation  to  his  adopted  parents  in  re- 
spect to  inheritance  and  all  other  incidents  of 
the  relation  of  parent  and  child  as  if  a  natural 
child,  except  as  to  property  expressly  limited 
to  the  heirs  of  the  body  of  the  adopting  parents. 
Pub.  St  1901,  c.  186,  f  12,  provides  that  the 
heirs  in  the  descending  line  of  a  legatee,  de- 
ceased before  testator,  shall  take  the  estate  in 
the  same  manner  the  legatee  would  have  taken 
It  had  he  survived.    Held,  that  an  adopted  child 


was  "an  heir  in  the  descending  line,**  within 
section  12. 

[Ed.  Note. — For  other  cases,  see  Adoption, 
Cent  Dig.  f§  35-40;   Dec  Dig.  |  21.* 

For  other  definitions,  see  Words  and  Phrases. 
voL  4,  pp.  8241-3265;    voL  8,  pp.  7677,  767&] 

3.  Adoption    <|    80*)— Civil   ahd    Commos 

Law— Distinction. 

Since  the  common  law  did  not  recognise 
adoption  of  a  child  as  creating  any  legal  rights, 
as  did  the  civil  law,  in  determining  the  nature 
of  such  rights  the  civil  law  may  properly  be 
looked  to. 

[Ed.  Note.— For  other  cases,  see  Adoption, 
Cent.  Dig.  fg  29-32 ;    Dec  Dig.  §  20.*] 

Transferred  from  Superior  Court,  Hills- 
borough County;  Pike,  Judge. 

Petition  by  Gertrude  A.  Clark,  guardian, 
against  Hazel  M.  Clark  and  another  for  ad- 
vice as  to  the  rights  of  petitioner's  wards. 
Facts  found,  and  case  transferred  from  su- 
perior court     Case  discharged. 

Jones,  Warren,  Wilson  ft  Manning,  of  Man- 
chester, for  petitioner.  George  I.  Haselton, 
of  Manchester,  for  defendant  Hazel  M.  Clark. 
Harry  W.  Spaulding,  of  Manchester,  tor  de- 
fendant Leola  M.  Clark. 

PEASLEE,  J.  The  legatee,  Charles  C 
Clark,  died  during  the  lifetime  of  the  testa- 
tor, leaving  a  natural  daughter  and-  an  adopt- 
ed one.  The  guardian  of  the  two  daughters 
seeks  advice  as  to  the  rights  of  her  wards  in 
respect  to  the  legacy. 

The  statute  of  adoption  was  enacted  in 
1862  (Laws  1862,  c.  2603),  and  contained,  in 
substance,  the  provision  here  relied  upon: 
"The  child  so  adopted  shall  bear  the  same 
relation  to  his  adopting  parents  and  their 
kindred  In  respect  to  the  Inheritance  of  prop- 
erty and  all  other  Incidents  of  the  relation 
of  parent  and  child  as  be  would  If  he  were 
the  natural  child  of  such  parents,  except  he 
shall  not  take  property  expressly  limited  to 
the  heirs  of  the  body  or  bodies  of  the  adopt- 
ing parents."    P.  S.  c.  181,  |  5. 

At  the  time  this  statute  was  enacted,  the 
statute  of  wills  contained  its'  present  provi- 
sion touching  lapsed  legacies:  "The  heirs  in 
the  descending  line  of  a  legatee  or  devisee, 
deceased  before  the  testator,  shall  take  the 
estate  bequeathed  or  devised  In  the  same 
manner  the  legatee  or  devisee  would  have 
taken  it  if  he  had  survived."  P.  8.  c  186, 
§  12.  The  question  is  whether  the  adopted 
daughter  Is  an  heir  In  the  descending  line, 
within  the  meaning  of  this  act. 

[1]  While  It  is  true  that  in  the  present  in- 
stance the  claimed  right  of  the  adopted  child 
Is  not  an  Inheritance,  but  rather  a  statutory 
extension  of  the  law  as  to  who  are  beneficia- 
ries under  a  will,  enacted  for  the  better 
carrying  out  of  the  testator's  intention 
(Campbell  v.  Clark,  64  N.  H.  328,  10  Atl. 
702),  yet  the  statutory  test  for  the  right  to 
so  take  is  the  quality  of  heirship  in  the  de- 
scending line.  It  Is  settled  that  In  this  state 
the  adoption  of  a  child  is  not  an  equivalent 
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for  the  birth  of  Issue  In  determining  the 
rights  of  a  surviving  husband  or  wife.  Mur- 
doch v.  Murdock,  74  N.  H.  77,  65  Atl.  892; 
Morse  t.  Osborne,  75  N.  H.  487,  77  Atl.  403, 
30  L.  R.  A  (N.  S.)  914,  Ann.  Cas.  1912A, 
324.  But  these  cases  are  not  determinative 
of  the  present  question. 

[2]  The  .statute  giving  the  right  here 
claimed  being  in  force  when  that  governing 
adoption  of  children  was  enacted,  the  ques- 
tion Is  whether  the  Legislature  used  language 
broad  enough  to  manifest  an  intent  that 
adopted  children  should  become  heirs  In  the 
descending  line,  within  the  meaning  of  the 
earlier  statute.  This  precise  question  has 
been  considered  in  another  Jurisdiction,  and 
the  conclusion  was  In  favor  of  the  adopted 
child:  "He  takes  as  a  lineal  descendant  of 
the  legatee  by  force  of  the  statute.  •  *  * 
Not  as  a  lineal  descendant  by  birth,  bat  as'  a 
statutory  lineal  descendant,  and  as  lawfully 
In  the  line  of  descent  as  If  he  were  placed 
there  by  birth."  Warren  v.  Prescott,  84  Me. 
483,  487,  24  Atl.  948,  949  (17  L.  R.  A  435, 
30  Am.  St  Rep.  370).  It  seems  more  proba- 
ble that  this  was  the  legislative  Intent. 
While  it  was  not  the  purpose  to  make  adop- 
tion in  all  respects  equivalent  to  the  birth 
of  a  natural  child,  It  was  to  have  that  effect 
in  regard  to  certain  rights  and  duties.  The 
provision  that  he  "shall  bear  the  same  rela- 
tion to  his  adopting  parents  and  their  kin- 
dred In  respect  to  the  inheritance  of  proper- 
ty and  all  other  incidents  pertaining  to  the 
relation  of  parent  and  child"  as  a  natural 
child  Is  not  given  its  full  effect  If  its  appli- 
cation .In  the  present  case  Is  denied.  The  de- 
clared Intent  was  that,  as  to  the  Inheritance 
of  property  and  all  other  incidents  of  the  re- 
lation created,  the  adopted  child  should  have 
all  the  rights  of  a  natural  child.  The  right 
to  this  legacy  being  one  of  the  incidents  of 
the  natural  relation,  It 'belongs  also  to  that 
created  by  act  of  the  parties  pursuant  to  the 
statute. 

Whatever  view  Is  taken  of  the  collateral 
effect  of  an  adoption,  It  is  evident  that,  so 
far  as  the  capacity  of  the  child  to  take  as 
heir  or  statutory  successor  in  right  of  the 
parent  Is  concerned,  there  is  no  difference 
between  the  natural  and  the  adopted  child, 
save  only  in  the  specifically  excepted  case  of 
an  estate  tall. 

[3]  The  common  law  did  not  recognize 
adoption  «as  creating  any  legal  rights,  while 
the  civil  law  did.  It  therefore  seems  reason- 
able to  look  to  the  civil  law  for  light  upon 
the  subject.  Under  that  system  the  adopted 
child  had  all  the  rights  of  a  natural  one;  and 
such  has  been  the  holding  under  the  various 
American  statutes,  excepting  only  such  rights 
as  the  statute  in  question  by  Its  terms  ex- 
cludes. Power  ▼.  Hafley,  85  Ky.  671,  4  8. 
W.  683,  and  cases  cited. 

The  provision  as  to  "property  expressly 
limited  to  the  heirs  of  the  body  or  bodies 
of  the  adopting  parents"  has  no  application. 


There  was  no  limitation  upon  the  Deques! 
here  involved ;  and  if  Charles  C.  Clark  had 
outlived  the  testator  the  adopted  daughter 
would  have  Inherited  equally  with  her  foster 
sister. 

The  guardian  is  advised  that  her  wards 
share  equally  In  the  property  bequeathed  to 
Charles  O.  Clark. 

Case  discharged.    All  concurred. 


GRIER  v.  SAMUEL. 

(Superior  Court  of  Delaware.    New  Castl« 

Jan.  29,  1913.) 

L  Municipal  Cobpobations  (I  705*)  — 
Streets  —  Injtjby  to  Pedestrian  —  Law  »f 
the  Road. 

A  pedestrian,  injured  by  an  automobile 
which  is  being  driven  on  the  left-hand  side  of 
a  public  highway,  is  prima  facie  entitled  to  re- 
cover. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  ||  1515-1517;  Dec. 
Dig.  $  705.*] 

2.  Pleading  (|  67*)  —  Anticipating  De- 
fenses. 

The''  declaration  in  a  pedestrian's  action 
for  injuries  from  being  struck  by  an  automo- 
bile driven  on  the  left-hand  side  of  a  public 
road  was  not  demurrable  for  failure  to  allege 
that  the  presence  of  the  automobile  on  the 
wrong  side  was  not  due  to  circumstances  con- 
sistent with  proper  caution  on  the  part  of  de- 
fendant's servant  who  was  driving;  this  being 
a  matter  of  defense. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  |  139; .Dec.  Dig.  f  67.*] 

Action  on  the  case  by  Thomas  E.  Grler, 
Jr.,  against  Meredeth  I.  Samuel.  Defendant 
filed  special  demurrer  to  the  sixth  count  of 
plaintiff's  declaration.  Demurrer  overruled, 
and  upon  election  of  defendant  Judgment  of 
respondeat  ouster  is  entered. 

Argued  before  CONRAD  and  WOOL 
LEY,  JJ. 

Henry  R.  Isaacs,  of  Wilmington,  for  plain- 
tiff. Charles  F.  Curley,  of  Wilmington,  for 
defendant 

WOOLLEY,  X  (delivering  the  opinion  of 
the  court).  The  substance  of  the  negligence 
charged  to  the  defendant  by  the  sixth  count 
of  the  plaintiff's  declaration  Is  that  the  serv- 
ant of  the  defendant  in  driving  his  automo- 
bile eastwardly  upon  one  street  turned  south- 
wardly by  a  broad  curve  Into  an  intersecting 
street  upon  what  was  the  left-hand  side  there- 
of for  vehicles  going  in  that  direction,  and 
while  upon  that  side  ran  into  and  injured 
the  plaintiff,  who  was  a  pedestrian  in  the 
exercise  of  proper  care.  To  this  count  the 
defendant  filed  a  general  demurrer,  contend- 
ing that  the  acts  imputed  to  the  defendant's 
servant  did  not  of  necessity  constitute  negli- 
gence, but  on  the  contrary  were  consistent 
with  diligence  of  the  servant  and  with  the 
lawfulness  of  his  presence  on  that  side  of 
the  street. 

The  rule  that  negligence  in  driving  a  ve- 
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hide,  whereby  one  Is  Injured,  Is  actionable, 
Is  aa  ancient  as  the  common  law,  and  the 
rale  that  driving  a  vehicle  upon  the  wrong 
side  of  the  road;  whereby  Injury  is  done, 
constitutes  such  negligence,  Is  of  almost  equal 
antiquity.  Following  the  common  law  the 
courts  of  this  state  early  declared  as  "the 
law  of  the  road"  that  "travelers  are  bound 
to  take  the  right-hand  side  of  the  road ;  and 
If  a  person  is  found  on  the  left  or  wrong 
side  of  the  road  when  an  accident  occurs,  he 
is  liable  for  the  consequences  unless  its 
cause  be  wholly  attributable  to  the  other  par- 
ty, and  he  does  all  that  prudence  can  do  to 
avoid  danger."  Reynolds  v.  Naudaln,  2  Har. 
317,  318. 

[1,2]  If  the  defendant's  servant  drove  his 
automobile  on  the  left  or  wrong  side  of  a 
public  highway,  as  alleged  in  the  count  de- 
murred to,  then  the  defendant  through  his 
servant  violated  the  law,  and  if  that  viola 
tlon  of  the  law  had  a  causal  relation  to  the 
injury  inflicted  upon  the  plaintiff,  as  Is  like- 
wise alleged,  then  the  plaintiff  has  a  prima 
fade  case  upon  which  he  may  maintain  an 
action  (Lindsay  v.  Cecchi,  2  Boyce,  — ,  80 
Atl.  523,  35  L.  R.  A.  [N.  SJ  699),  bat  the 
presence  of  the  defendant's  servant  upon  the 
wrong  side  of  the  highway  and  the  conse- 
quent injury  to  the  plaintiff  may  have  been 
due  to  circumstances  that  were  consistent 
with  proper  caution  on  the  part  of  the  serv- 
ant and  that  discharged  his  master  from 
the  Imputation  of  negligence.  This,  however, 
is  a  matter  of  defense  to  be  pleaded  and 
proven. 

The  demurrer  is  overruled,  and  upon  the 
election  of  the  defendant  judgment  of  re- 
spondeat ouster  is  entered. 


PFROMMER  v.  TAYLOR. 

(Superior  Court  of  Delaware.     New  Castle. 

Jan.  29,  1913.) 

1.  Pleading*  (|  144*)— Set-Off— Sufficiency. 

In  an  action  under  Wilmington  City  Char- 
ter (Laws  1883,  c.  207)  f  131,  for  compensation 
for  the  use  of  a  party  wall,  a  plea  of  set-off,  al- 
leging that  plaintiff  owed  defendant  certain 
■urns  for  rents  due  upon  a  demise,  for  use  and 
occupation,  for  work  and  labor  done,  for  goods 
sold  and  delivered,  for  money  lent  and  ad- 
vanced, for  money  had  and  received,  and  for 
sundry  other  matters,  properly  subjects  of  an 
action  in  indebitatus  assumpsit,  and  pleaded  in 
such  language  as  defendant  would  nave  used, 
were  he  declaring  thereon  by  the  common  counts 
In  an  action  brought  by  him,  was  demurrable, 
in  that  it  embodied  plural  defenses  in  one  plea 
and  lacked  particularity  in  their  statement. 

[Ed.   Note. — For  other  cases,   see   Pleading, 
Cent.  Dig.  |  293;   Dec.  Dig.  f  144.*] 

2.  Pleading  (|  144*) — Set-Oit  —  Rule  of 
Doubt. 

Superior  Court  rale  8,  {  4,  providing  that 
a  plea  of  set-off  shall,  if  required,  be  drawn  out 
and  shall  state  matters  of  set-off  with  reason- 
able certainty,  means  that  a  set-off  may  be 
pleaded  by  a  memorandum  plea,  which,  when 
required,  shall  be  drawn  out  and  state  the  mat- 


ters of  set-off  severally  and  with  all  the  certain- 
ty of  a  bill  of  particulars. 

[Ed.  Note.— For  other  cases,  see  Pleading. 
Cent  Dig.  {  293;   Dec.  Dig.  1 144.*] 

3.  Paett  Walls  (|  10*>— Compensation  toe 

Use— Pleas. 

In  an  action  for  compensation  for  the  use 
of  party  walls,  brought  under  Wilmington  City 
Charter  (Laws  1883,  c.  207)  §  131,  providing  for 
such  compensation,  pleas  by  which  defendant 
invoked  an  interpretation  of  such  statute,  based 
on  usage  and  understanding  of  it,  were  not  de- 
murrable, though  such  method  of  interpretation 
could  not  be  applied  until  the  facts  relied  upon 
were  disclosed  at  the  trial;  they  being  suffi- 
cient to  apprise  plaintiff  of  the  defense  relied 
upon. 

[Ed.  Note.— For  other  cases,  see  Party  Walla, 
Cent  Dig.  ||  64-64;   Dec.  Dig.  f  10.*Y 

Appeal  from  a  Justice  of  the  Peace. 

Action  by  George  W.  Taylor,  for  tbe  use 
at  Eliza  Coburn,  against  Christopher  T. 
Pfrommer,  under  Wilmington  City  Char- 
ter, |  131,  relative  to  compensation  for  the 
use  of  party  walls.  From  a  judgment  of  the 
justice  of  the  peace,  defendant  appeals,  and  a 
special  demurrer  to  eight  pleas  Is  consider- 
ed. Demurrers  sustained  as  to  first  plea, 
and  overruled  as  to  remaining  seven  pleas. 

Argued  before  CONRAD  and  WOOLXiKY, 
33. 

William  F.  Kurtz,  of  Wilmington,  for  ai- 
pellaut  Walter  J.  Willis,  of  Wilmington,  for 
respondent 

WOOLLEY,  J.  The  pro-narr.  In  this  case 
contains  but  one  count,  which  is  the  com- 
mon count  for  money  had  and  received.  To 
this  count  the  defendant  replied  by  eight 
pleas,  to  each  of  which  the  plaintiff  demur- 
red specially. 

[1]  The  first  plea  purports  to  be  a  plea  of 
set-off  in  which  the  defendant  mnint^in* 
that,  as  against  the  debt  he  owes  the  plain- 
tiff, the  plaintiff  is  Indebted  to  him  In  a  cer- 
tain sum  for  rents  due  upon  a  demise,  for 
use;  and  occupation,  for  work  and  labor 
done,  for  goods  sold  and  delivered,  for  mon- 
ey lent  and  advanced,  for  money  had  and 
received,  and  for  sundry  other  matters, 
properly  subjects  of  an  action  in  indebita- 
tus assumpsit,  which  are  pleaded  In  the 
precise  language,  though  somewhat  in  nar- 
rative form,  that  would  be  employed  by 
the  defendant  were  he  declaring  thereon  by 
the  common  counts  In  an  action  brought  by 
him  against  the  plaintiff. 

The  causes  for  demurrer  to  this  plea  are 
In  substance  the  plural  defenses  embodied 
in  one  plea  and  the  lack  of  particularity  in 
their  statement  The  defendant  admits  that 
he  joined  in  one  plea  as  many  separate  mat- 
ters of  defense  as  he  could  have  Joined,  were 
he  plaintiff,  in  separate  common  counts  in 
one  declaration^  but  maintains  that  the  plea 
is  neither  double  In  form  nor  insufficient  in 
statement,  and  for  authority  cites  a  form  in 
3  Chitty,  PL  936,  938,  of  which  the  plea  un- 
der consideration  Is  an  exact  copy. 

At  common  law  mutual  debts  were  dis- 
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rJnct  and  were  extingulahable  only  by  pay- 
ment or  release.  A  creditor  might  sue  and 
recover  from  a  debtor  while  the  creditor 
himself  was  Indebted  to  his  debtor,  and  the 
redress  of  the  defendant  for  the  recovery  of 
his  debt  against  the  plaintiff  was  limited  to 
a  counter-action.  This  was  an  inconvenience 
In  any  case  and  a  hardship  in  the  particu- 
lar case  where  the  debtor  In  the  counter-ac- 
tion was  Insolvent  or  bankrupt  To  remedy 
this  evil  the  statute  of  4  Anne,  c.  17,  §  17, 
was  enacted,  the  salutory  effect  of  which 
occasioned  Parliament  to  borrow  to  some  ex- 
tent the  doctrine  of  compensation  from  the 
civil  law,  and  to  enact  the  statute  of  2  Geo. 
II,  c.  22,  by  virtue  of  which  in  actions  where 
there  are  mutual  debts,  a  defendant  might 
set  off  the  debt  due  to  himself  against  that 
for  which  he  is  sued,  either  by  pleading  it 
In  bar  or  by  giving  it  in  evidence  under  the 
general  Issue,  upon  proper  notice.  The  gen- 
eral provisions  of  these  statutes  constitute 
the  bases  of  the  statute  upon  this  subject  in 
this  state  (Rev.  Code,  c.  106,  {  21). 

As  the  subject-matter  of  a  plea  of  set-off, 
from  the  very  theory  of  the  defense,  Is  the 
same  subject-matter  upon  which  an  original 
action  might  have  been  brought  by  the  de- 
fendant, the  plea  of  set-off  under  the  Eng- 
lish statute  was  required  not  only  to  contain 
all  the  essentials  to  the  validity  of  other 
pleas  in  bar,  but  was  required  to  describe 
the  debt  Intended  to  be  set  off  with  the 
same  certainty  as  In  a  declaration  for  a  like 
demand  (1  Chltty,  PL  575),  and  holding  in 
mind  the  analogy  of  a  plea  of  set-off  to  a 
declaration  in  a  counter-action,  the  English 
courts  further  considered  that  where  a  claim 
or  demand  If  asserted  in  an  original  action 
could  have  been  recovered  under  the  common 
counts,  such  claim  or  demand  could  likewise 
be  pleaded  in  set-off  under  the  same  general 
description  in  which  It  could  be  pleaded  In 
common  counts,  however  particular  the  cir- 
cumstances may  have  been  (2  Esp.  Rep.  560, 
569).  This  Is  the  reason  for  the  form  In  8 
Chltty,  PL  936,  938,  followed  by  the  defend- 
ant In  this  case. 

There  remains,  however,  the  question, 
whether  a  plea  of  set-off,  following  the  form 
in  Chltty  and  stating  matters  of  set-off  In 
the  general  language  of  common  counts,  is  in 
harmony  with  the  practice  and  rules  of  this 
court 

[2]  Under  the  rule  of  this  court  if  a  plain- 
tiff declares  upon  the  common  counts  the  de- 
fendant is  not  required  to  plead  until  the 
plaintiff  shall  have  filed  a  bill  of  particulars 
under  each  count  Superior  Court  Rules, 
rule  8,  |  7,  cl.  6.  The  purpose  and  justice 
of  this  rule  are  obvious.  As  under  the  Eng- 
lish practice,  a  plea  of  set-off  so  closely  re- 
sembles a  declaration  that  the  English  courts 
have  held  that  matters  of  set-off  that  in  an 
original  action  may  be  declared  upon  under 
the  common  counts  may  likewise  be  plead- 
ed in  a  plea  of  set-off  in  the  same  general 


language  and  In  substantially  the  same  form, 
it  would  seem  that  If  this  court  were  to  fol- 
low that  practice  It  would  with  equal  jus- 
tice be  compelled  to  allow  a  bill  of  particulars 
to  a  plea  of  set-off  as  well  as  to  common 
counts.  While  we  have  no  rule  directing 
the  allowance  of  a  bill  of  particulars  to  a 
plea  of  set-off,  we  have,  however,  a  rule  of 
court  that  meets  the  situation  and  dispenses 
with  the  necessity  of  a  bill  of  particulars  to 
such  a  plea.  This  rule  provides  that  "A  plea 
of  set-off  shall,  if  required,  be  drawn  out, 
and  shall  state  the  matters  of  set-off  with 
reasonable  certainty."  Superior  Court  Rules, 
rule  8,  |  4. 

The  meaning  of  this  rule  Is  that  set-off 
may  be  pleaded  by  a  memorandum  plea, 
which,  when  required,  shall  be  drawn  out 
and  that  a  plea  of  set-off  when  drawn  out, 
either  upon  the  order  of  the  court  or  by  the 
party  In  the  first  Instance,  "shall  state  the 
matters  of  set-off  with  reasonable  certainty," 
that  Is,  with  all  the  certainty  of  a  bill  of 
particulars,  and  if  there  be  several  matters 
of*  set-off  they  shall  be  severally  pleaded  by 
as  many  pleas. 

The  demurrer  to  the  first  plea  Is  sustained. 

[3]  It  is  apparent  that  this  action  was  In- 
stituted under  the  provisions  of  section  131 
of  the  Charter  of  the  City  of  Wilmington 
relating  to  party  walls  (Laws  1883,  c.  207), 
and  that  the  defendant  by  his  seven  suc- 
ceeding pleas  will  invoke  an  interpretation 
of  that  statute  by  giving  to  what  he  con- 
ceives to  be  Its  uncertain  and  ambiguous 
language,  a  contemporaneous  exposition, 
shown  by  common  usage  or  practice  under 
the  statute,  and  by  what  is  understood  by 
those  whom  it  affects  and  what  was  intend- 
ed by  those  who  enacted  It  Under  these 
pleas  It  is  Impossible  to  apply  this  princi- 
ple of  statutory  construction,  which  is  recog- 
nized and  followed  In  some  cases,  until  the 
facts  relied  upon  are  disclosed  at  the  trial. 
We  therefore  hold  that  the  pleas  are  suffi- 
cient to  apprise  the  opposing  party  of  the  de- 
fense relied  upon  and  overrule  the  demurrer 
to  the  last  seven  pleas. 


JOHNSON  v.  MARSH  et  aL 
(Supreme  Court  of  New  Jersey.    Jan.  12,  1912.) 

(Syllabus  by  the  Court.) 

1.  Officebs  (§  114*)— Membebs  of  Public 
Board— Liability  fob  Official  Acts. 

The  members  of  a  public  board,  acting  in 
the  performance  of  a  public  duty,  are  not  per- 
sonally liable  in  a  civil  suit  for  their  acts,  pro- 
viding what  they  do  is  done  in  good  faith. 

[Ed.  Note.— For  other  cases,  see  Officers,  Cent. 
Dig.  §|  187-192 ;    Dec  Dig.  g  114.»] 

2.  Libel  and  Slandeb  (8  50*) — Officebs  of 
Public  Boabd  —  Liability  to  Action  — 
Pbivilegk. 

The  fact  that  members  of  a  public  board, 
which  is  without  authority  to  swear  and  ex- 
amine witnesses,  base  their  official  action  upon 
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the  unsworn  statement  of  a  person  in  whose 
truthfulness  they  have  confidence,  affords  no 
ground  for  concluding  that  such  action  was  not 
taken  In  good  faith. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  Si  149,  160;  Dec.  Dig.  S 
60.*] 

Error  to  Circuit  Court,  Gloucester  County. 

Action  by  James  Arthur  Johnson  against 
William  F.  Marsh  and  others.  From  a  Judg- 
ment of  nonsuit,  plaintiff  brings  error.  Af- 
firmed. 

Argued  before  GUMMERB,  a  J.,  and 
TRENCHARD  and  MINTURN,  JJ. 

Wilson  &  Carr,  of  Camden,  for  plaintiff  in 
error.  David  O.  Watklns,  of  Woodbury,  for 
defendants  in  error. 

GUMMBRE,  C.  J.  This  was  an  action  for 
libel  brought  against  the  defendants,  who 
composed  "the  Board  of  Protectors  of  Frank- 
lin Township  in.  the  County  of  Gloucester," 
and  who  are  appointed  under  the  act  of 
April  20th,  1909  (P.  L.  p.  806),  entitled,  "An 
act  for  the  prevention  of  drunkenness."  This 
act,  after  providing  that  the  governing  body 
of  every  municipality  in  this  state  may  ap- 
point three  citizens  to  be  known  as  a  board 
of  protectors,  then  Imposes  upon  that  board 
the  duty  of  investigating  cases  of  drunken- 
ness In  the  municipality  for  which  they  are 
appointed,  and  requires  them,  whenever  it  is 
satisfactorily  made  to  appear  to  them  that, 
any  person  residing  in,  or  who  frequents,  the 
municipality  from  which  the  board  was  ap- 
pointed is  an  habitual  drunkard,  or  Is  likely 
to  become  a  drunkard  by  the  use  of  intoxi- 
cating liquors,  to  give  notice  In  writing  to 
every  person  licensed  to  sell  liquors  in  the 
municipality,  directing  such  persons  to  desist 
from  either  selling  or  giving  Intoxicating 
liquors  to  any  such  person  so  determined  to 
be  an  habitual  drunkard,  or  likely  to  become 
a  drunkard. 

In  the  present  case  the  board  caused  a 
notice  to  be  mailed  to  one  Henry  Finger,  a 
licensed  saloonkeeper  in  Franklin  township, 
Instructing  him  "to  desist  and  refrain  from 
either  selling  or  giving  directly  or  indirectly 
any  Intoxicating  liquors  to  the  following  list 
of  names  under  the  penalty  of  the  law."  To 
this  notice  was  attached  a  list  of  names  In 
which  that  of  the  plaintiff  was  Included. 
The  sending  of  this  notice  Is  the  alleged  libel 
upon  which  the  present  suit  Is  rested. 

It  appeared  upon  the  trial  of  the  cause 
that  the  names  contained  In  the  list  were 
furnished  to  the  defendant  Marsh,  who  was 
the  president  of  the  board  of  protectors,  by 
persons  in  whose  truthfulness  the  board  had 
confidence,  and  who  were  acquainted  with 
the  habits  of  the  men  in  that  locality,  and 
who  represented  the  men  whose  names  were 
on  the  list  as  being  either  habitual  drunk- 
ards or  persons  who  were  likely  to  become 
drunkards.  The  board  of  protectors  made 
no  independent  investigation  of  the  habits 


of  the  plaintiff  with  relation  to  die  use  of 
Intoxicating  liquors,  but  accepted  as  accurate 
the  statement  above  referred  to  which  was 
made  to  the  president 

[1J.lt  Is  settled  In  this  state  that  the  mem- 
bers of  a  public  board,  acting  in  the  per- 
formance of  a  public  duty,  and  under  a  pub- 
lic statute,  are  not  personally  liable  lit  a 
civil  action  for  damages  arising  ont  of  their 
acts,  providing  what  they  do  Is  done  In  good 
faith.  Valentine  ▼.  Englewood,  76  N.  J. 
Law,  609,  71  Aa  344,  19  L.  R.  A.  (N.  8.)  262, 
16  Ann.  Cas.  781.  The  board  of  protectors 
of  Franklin  township  Is  a  public  board.  The 
duties  imposed  upon  It  by  the  act  of  April 
20, 1909,  are  public  duties.  The  action  which 
is  made  the  subject  of  the  present  suit  was 
done  in  the  performance  of  that  duty.  Con- 
sequently they  are  not  liable  to  the  plaintiff 
for  any  Injury  resulting  to  him  from  the  no- 
tice sent  by  the  board  to  the  saloonkeeper, 
notwithstanding  the  fact  that  he  (the  plain- 
tiff) was  not  addicted  to  the  excessive  use 
of  Intoxicating  liquor — as  appeared  from  the 
proofs  In  the  cause — unless  It  appeared  that 
In  sending  the  notice  the  board  did  not  act 
In  good  faith. 

The  statute  referred  to  under  which  the 
board  was  appointed  provides  no  method  by 
which  such  boards  shall  pursue  their  Inves- 
tigations with  relation  to  the  cases  of  drunk- 
enness In  the  municipalities  for  which  they 
are  respectively  appointed.  No  power  Is 
given  to  them  to  subpoena  witnesses,  to 
swear  them,  or  to  examine  them.  This  be- 
ing so,  It  Is  evident  that  the  board  must  rely 
very  largely  In  conducting  Its  investigations 
upon  unsworn  statements  made  to  them  by 
third  persons.  The  fact  that  they  rely  upon 
the  statement  of  a  single  person  In  whose 
truthfulness  they  have  confidence,  and  who 
apparently  speaks  of  what  be  knows,  with- 
out attempting  to  verify  the  statement  by 
further  Inquiry  of  other  parties,  affords  no 
ground  for  concluding  that  such  action  is 
not  taken  In  good  faith.  This  was  the  view 
taken  by  the  trial  court,  and  its  logical  re- 
sult was  the  direction  of  a  nonsuit 

We  think  that  direction  was  entirely  prop- 
er, and  therefore  affirm  the  judgment  under 
review. 


BAUBBACH  v.  REIFF  et  aL 

(Supreme  Court  of  Pennsylvania.     Oct.  14, 
1912.) 

1.  Conspiracy  (f  18*)— Combination  to  De- 
prive a  Person  of  Work— Right  or  Ac- 
tion. 

In  trespass  against  28  men,  the  declara- 
tion states  a  good  cause  of  action,  when  it 
charges  that  defendants  entered  Into  a  con- 
spiracy under  which  they  wrote  a  demand  on 
their  common  employer  amounting  to  threat 
that  unless  plaintiff  was  discharged,  defend- 
ants would  quit  work  in  a  body. 

[Ed.  Note.— For  other  cases,  see  Conspiracy, 
Cent.  Dig.  ff  18-24;  Dec.  Dig.  f  18.*] 
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2.  Tbial  (I  80*)— Ruxinqs  ow  Evidenck  — 
Mattes  Partly  Ibbkuevant. 

Where  offers  of  evidence  supported  plain- 
tiff's cause  of  action,  and  are  objected  to  on 
the  ground  that  as  a  whole  they  are  immate- 
rial, the  court  commits  reversible  error  if  it 
rejects  the  offers,  though  they  may  have  con- 
tained irrelevant  matter. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  223-225;   Dec.  Dig.  I  85.*] 

3.  Appeal  and  Bbbob  (i  106*)— Appealabx* 
Obdeb— Compulsory  Nonsuit. 

An  appeal  does  not  lie  from  the  entry  of 
a  compulsory  nonsuit,  but  only  upon  refusal  to 
take  off  the  nonsuit 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  g§  717-723;  Dec.  Dig.  f 
108.*] 

Moschsiaker,  J.,  dissenting. 

Appeal  from  Court  of  Common  Pleas, 
Schuylkill  County. 

Action  by  George  Bausbach  against  Frank 
6.  Reiff  and  others.  From  an  order  enter- 
ing; a  compulsory  nonsuit,  plaintiff  appeals. 
Reversed. 

From  the  pleadings  it  appeared  that  plain- 
tiff was  employed  as  an  engineer  by  the 
Rettlg  Brewing  Company  of  Pottsville,  and 
that  he  was  discharged  because  the  defend- 
ants, 28  in  number,  Joined  in  a  paper  ad- 
dressed to  the  brewing  company  requesting 
his  discharge,  and  threatening  to  stop  work 
in  a  body  if  he  was  not  discharged. 

When  plaintiff  was  on  the  stand,  he  was 
asked  this  question: 

"Q.  Prior  to  the  time  this  paper  was  ex- 
hibited to  you  by  Mr.  Shugars  in  which  the 
men  said  they  would  not  any  longer  work 
at  the  same  plant  if  you  were  kept  on  there 
and  employed,  did  these  men  do  anything 
whereby  they  showed  feeling  against  you? 

"Mr.  Snyder:  Objected  to,  prior  to  the 
presenting  of  the  paper,  because  there  is  no 
testimony  here  that  prior  to  that  time  there 
was  any  refusal  to  work  with  him.  It  is 
incompetent  Irrelevant 

"The  Court:  Better  have  an  offer  on  the 
record. 

"Mr.  Wllbelm:  I  propose  to  prove  by  Mr. 
Bausbach  that  prior  to  the  time  these  de- 
fendants signed  the  paper  in  which  they  said 
they  would  refuse  to  work  after  24  hours' 
notice  if  their  employers,  the  Rettlg  Brewing 
Company,  would  continue  George  Bausbach 
in  their  employ,  there  had  been  trouble  be- 
tween Mr.  Bausbach  and  these  men  growing 
out  of  the  fact  that  the  brewing  company 
had  found  that  somebody  during  the  night 
was  rummaging  the  office,  disturbing  their 
papers;  that  when  Mr.  Bausbach  was  in- 
quired of  as  to  what  was  going  wrong,  if  he 
knew  anything,  he  did  tell  the  Rettlg  Brew- 
ing Company  people  that  one  Tobias  was 
stealing ;  that  because  he  reported  this  theft 
this  matter  was  taken  up  by  these  defendants 
and  laid  before  the  union;  that  the  union 
then  fined  him  $10  because  he  reported  these 
thefts ;  that  he  then  appealed  to  the  interna- 


tional body  as  against  that  fine;  that  sub- 
sequently the  union  expelled  him  and  he  ap- 
pealed from  the  expulsion;  the;  the  Inter- 
national body  in  August  1910,  sustained  both 
of  his  appeals ;  that  while  these  appeals  were 
pending,  and  he  was  resisting  their  efforts 
to  have  him  put  out  of  the  union,  they,  on 
July  17th,  evidenced  their  ill  will  and  this 
conspiracy  against  him  by  signing  this  paper 
demanding  his  discharge.  This  for  the  pur- 
pose of  proving  the  allegations  In  the  dec- 
laration, that  they  maliciously,  wantonly, 
and  oppressively  pursued  him.  This  for  the 
purpose  of  showing  that  he  lost  his  employ- 
ment and  lost  a  large  sum  of  money,  be- 
cause he  has  not  been  as  well  employed  since, 
and  for  a  time  was  out  of  employment  and 
for  the  further  purpose  of  showing  malice 
and  oppression,,  in  order  that  he  may  hare 
exemplary  or  punitive  damages  for  the  act 
of  conspiracy  they  committed  against  him. 

"Mr.  Snyder:  Objected  to  as  immaterial, 
irrelevant  and  Incompetent  first  because 
this  conspiracy  Is  based  upon  the  letter  or 
rather  the  paper  which  was  identified;  sec- 
ond, because  the  malice  proposed  to  be  shown 
by  the  defendants  is  being  transferred  to  an 
incorporated  lodge  of  which  these  men,  to- 
gether with  many  other  men  in  the  brewery 
workers'  line,  are  members,  and  that  there- 
fore, it  is  not  such  a  personal  matter  from 
which  malice  could,  be  inferred ;  third,  be- 
cause Mr.  Bausbach  Is  not  competent  to  tes- 
tify to  anything  that  happened  in  that  lodge 
for  the  reason  that  the  lodge  Is  not  composed 
alone  of  these  men,  but  many  other  men  who 
are  not  Interested  here,  and  who  surely  could 
not  have  had  any  feeling,  and  the  court  hav- 
ing ruled  on  It  virtually  before  when  the 
offer  was  made  when  Mr.  Shugars  was  upon 
the  stand. 

"The  Court:  We  sustain  the  objection  for 
the  reasons  given,  and  for  the  further  rea- 
son that  we  do  not  consider  the  evidence 
would  be  sufficient  to  base  a  verdict  on  in 
this  case,  even  if  proved.  (Plaintiff  excepts. 
Bill  sealed.) 

"Q.  Do  you  recall  the  circumstances  that 
the  Rettlg  Brewing  Company  men  made  com- 
plaint In  the  union,  and  asked  that  Bausbach 
be  fined  because  he  had  reported  the  fact 
that  Tobias  had  been  stealing? 

"Mr.  Snyder:  Objected  to  as  incompetent, 
irrelevant  and  immaterial;  the  union  hav- 
ing been  composed  of  workers  of  many  brew- 
eries. 

"Mr.  Wilhelm:  I  propose  to  prove  under 
cross-examination  by  one  of  the  defendants 
now  on  the  stand,  Frederick  Wolfe,  that  be- 
cause Bausbach  had  reported  that  William 
Tobias  had  been  stealing,  they,  the  employes 
of  the  Rettlg  Brewing  Company  people,  en- 
tered charges  against  him  before  the  union ; 
that  because  of  those  charges  they,  the  de- 
fendants, managed  to  have  Bausbach  fined 
$10;     that    Bausbach    then    paid    the   $10, 
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but  appealed  to  the  international  body; 
that  subsequently  they  proceeded  to  expel 
him;  that  Bausbach  again  appealed  to  the 
international  body,  but,  while  these  two  ap- 
peals were  pending,  he  and  27  other  defend- 
ants then  took  this  action  as  represented  by 
the  paper  of  July  17, 1910,  to  bare  Bausbach 
lose  his  employment  with  the  Rettlg  Brewing 
Company,  they  putting  it  up  to  the  Rettlg 
Brewing  Company  that  they  would  quit  work 
in  the  event  that  Bausbach  did  not  quit  work. 
This  for  the  purpose  of  showing  malice  on 
the  part  of  this  defendant  and  the  other  27 
in  their  effort  to  injure  Bausbach. 

"Mr.  Snyder:  Objected  to  as  incompetent, 
irrelevant,  and  immaterial,  and  has  been  rul- 
ed upon  before  in  the  proposition  as  to  Mr. 
Shugars. 

"The  Court:  We  think  that  is  simply  part 
of  the  original  offer  that  we  ruled  on  at  2 
o'clock.  We  make  the  same  ruling.  (Offer 
rejected.    Plaintiff  excepts.    Bill  sealed.) 

"Mr.  Snyder:  I  move  for  a  nonsuit  at  this 
time  for  the  reason  that  the  plaintiff  has 
failed  to  show  a  lawful  reason  to  recover 
In  this  case,  involving  virtually  the  same 
proposition  that  was  argued  in  the  offer  of 
Mr.  Wilhelm  before  recess. 

"The  Court:  I  have  not  been  able  to  give 
the  authorities  a  careful  enough  examination 
to  place  upon  the  record  entirely  the  reason 
for  the  action  that  I  am  about  to  take  or 
the  authorities  which  I  feel  compel  me  to 
take  that  action.  But  from  the  examination 
that  I  have  made  I  do  not  believe  that  there 
is  any  evidence  here  to  permit  a  recovery. 
Some  of  the  evidence  offered  was  not  pro- 
duced by  reason  of  objection  being  made  to 
the  offers  of  the  plaintiff,  and  I  felt  com- 
pelled to  sustain  those  objections  by  the  au- 
thorities that  were  handed  to  me  in  the  short 
time  that  was  given  me  to  examine  them.  I 
will,  therefore,  direct  that  a  compulsory  non- 
suit be  entered,  and  enter  a  rule  to  strike 
that  nonsuit  off,  which  will  permit  you  to 
argue  that  matter,  and  also  give  me  an 
opportunity  of  filing  an  opinion  either  sus- 
taining the  action  I  take  or  reversing  it  and 
striking  off  the  nonsuit 

"Mr.  Wilhelm:  I  would  just  as  Boon  have 
it  rest  with  your  honor  directing  a  compul- 
sory nonsuit,  because  we  would  be  in  time  to 
take  it  to  the  higher  court  and  determine 
some  questions  of  doubt  that  seem  to  be  in 
your  honor's  mind  regarding  these  acts  of 
Assembly,  if  the  matter  is  finally  determined 
now. 

"The  Court:  I  will  direct  a  nonsuit  to  be 
entered,  and  I  will  reserve  the  right  to  file 
an  opinion  setting  forth  the  reasons  why  I 
do  so. 

"Mr.  Wilhelm :  Yes.  Then  I  ask  that  your 
honor  direct  this  testimony  to  be  written 
out,  and  grant  us  an  exception. 

"The  Court:  We  grant  an  exception,  and 
let  the  minutes  show  that  the  testimony  is 
directed  to  be  reduced  to  writing,  and  also 


show  that  I  reserve  the  right  to  file  an  opin- 
ion in  support  of  the  action  I  have  taken." 
Argued    before    MESTREZAT,    POTTER. 
ELKIN,  and  MOSCHZISKER,  JJ. 

William  Wilhelm  and  R.  S.  Bashore,  both 
of  Pottsville,  for  appellant.  Charles  A.  Sny- 
der, of  Pottsville,  for  appellees. 

POTTER,  J.  The  record  in  this  case  is 
unsatisfactory.  Upon  the  conclusion  of  the 
plaintiff's  testimony,  the  defendant's  counsel 
moved  for  a  nonsuit  The  trial  Judge  direct- 
ed that  a  compulsory  nonsuit  be  entered,  and 
at  the  same  time,  without  motion  by  plain- 
tiff, entered  a  rule  to  strike  the  nonsuit  off. 
Plaintiff's  counsel  then  suggested  that  the 
case  might  rest  with  the  direction  for  a 
compulsory  nonsuit,  because  an  appeal  might 
then  be  taken  at  once  and  an  early  hearing 
had  in  the  Supreme  Court  Thereupon  the 
trial  Judge  said:  "I  will  direct  a  nonsuit  to 
be  entered,  and  I  will  reserve  the  right  to 
file  an  opinion  setting  forth  the  reasons  why 
I  do  so."  To  this  ruling  an  exception  was 
granted. 

In  so  far  as  the  record  shows,  no  disposi- 
tion was  made  of  tbe  rule  to  strike  off  the 
nonsuit  The  last  entry  upon  the  docket 
prior  to  the  appeal  is :  "Compulsory  nonsuit 
directed  by  court"  Under  Act  March  11. 
1875  (P.  L.  6),  it  has  frequently  been  held 
that  an  appeal  does  not  lie  from  the  entry 
of  a  compulsory  nonsuit  but  only  from  the 
refusal  to  take  the  nonsuit  off.  Haverly  v. 
Mercur,  78  Pa.  257;  Scanlon  t.  Suter,  158 
Pa.  275,  27  Atl.  963 ;  Reed  t.  Casualty  Co, 
189  Pa.  690,  42  Atl.  294 ;  Hallock  v.  Lebanon, 
215  Pa.  1,  64  Atl.  862.  The  stenographer's 
notes  of  testimony  at  the  trial  show  tbe 
entry  of  a  compulsory  nonsuit  the  entry  of 
a  rule  to  take  off  such  nonsuit  which  re- 
mains undisposed  of,  and  then  the  entry  of  a 
nonsuit  a  second  time.  It  may  be  that  the 
trial  judge  intended  the  second  nonsuit  to 
operate  as  a  discharge  of  the  rule  to  take  off 
the  first;  but  he  did  not  say  so,  and  the  act 
of  1875,  above  referred  to,  provides  expressly 
that  such  rule  shall  be  considered  and  dis- 
posed of  by  the  court  in  banc,  not  by  the 
trial  Judge  alone.  The  act  contemplates  con- 
sideration of  the  questions  involved  by  the 
court  in  banc.  This  they  did  not  receive  in 
the  present  case.  The  Judge  reserved  the 
right  to  file  an  opinion  setting  forth  his  rea- 
sons for  entering  the  nonsuit  but  it  does 
not  appear  that  any  opinion  has  been  filed. 
None  is  printed  in  the  paper  book. 

There  are  nine  assignments  of  error ;  eight 
of  them  being  to  the  rejection  of  offers  of 
testimony  by  the  plaintiff,  or  the  sustaining 
of  objections  to  questions.  The  fifth  and 
eighth  assignments  allege  error  in  the  rejec- 
tion of  offers  to  prove  by  the  plaintiff  and 
by  the  defendant  Frederick  Wolfe,  who  was 
called  for  cross-examination,  the  allegations 
in  plaintiff's  statement  upon  which  he  base* 
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bis  right  of  action.  The  offers  were  excluded 
as  Incompetent,  Irrelevant,  and  Immaterial, 
and  for  the  further  reason,  as  stated  by  the 
trial  judge,  that  he  did  not  consider  the  evi- 
dence, if  admitted,  sufficient  to  sustain  a 
verdict.  While  the  offers  were  too  broad  in 
some  respects,  yet  they  set  out  substantially 
the  allegations  of  plaintiff's  statement,  and 
raised  the  question  of  the  sufficiency  of  his 
cause  of  action.  The  trial  judge  clearly  in- 
tended by  his  ruling  to  pass  upon  plaintiff's 
right  to  recover  at  all  upon  the  facts  shown 
in  his  statement.  In  Mundls  v.  Emlg,  171 
Pa.  417,  424,  82  Atl.  1135,  Mr.  Justice  Mitch- 
ell said:  "Undoubtedly  the  general  rule 
is  that,  where  an  offer  is  made  as  a  whole 
of  evidence  partly  admissible  and  partly  not, 
the  judge  may  reject  It  all,  and  is  not  bound 
to  separate  the  good  from  the  bad.  Wharton 
v.  Douglass,  76  Pa.  273;  Smith  v.  Arsenal 
Bank,  104  Pa.  518;  Evans  v.  Evans,  155 
Pa.  572  [26  Ati.  755].  But  he  may  always 
do  so,  and  we  are  not  prepared  to  say  that 
in  some  cases  where  the  offer  is  clearly  com- 
petent in  substance  and  the  objection  is  to  a 
small  or  unimportant  part  it  may  not  be- 
come the  duty  of  a  judge  to  point  out,  or  at 
least  to  call  upon  the  party  objecting  to 
specify  the  parts  objected  to." 

"In  the  present  case  the  offers  were  not 
objected  to  or  rejected  because  any  specified 
portions  were  inadmissible,  but  on  the  ground 
that,  as  a  whole,  they  were  immaterial  and 
irrelevant,  and  did  not  make  out  a  case  suf- 
ficient to  go  to  the  Jury.  The  question  ruled 
on  by  the  court  below  and  raised  by  these 
assignments  Is  then  whether  the  facts  alleged 
by  plaintiff,  if  proved,  would  constitute  a 
cause  of  action.  In  his  statement  plaintiff 
averred  that  prior  to  July  18,  1910,  for  a 
period  of  four  years  and  ten  months,  he  had 
been  employed  by  the  Rettlg  Brewing  Com- 
pany of  Pottsville  In  the  capacity  of  chief 
engineer  receiving  for  his  services  $27  per 
week,  and  that  during  the  term  of  his  em- 
ployment he  had  endeavored  to  render  faith- 
ful service  to  the  company,  and  the  relations 
between  the  company  and  himself  were  at 
all  times  satisfactory  to  both  parties;  that 
prior  to  the  above  date  he  had  reported  to 
the  foreman  of  the  brewery  that  a  night 
watchman  In  the  employ  of  the  company 
was  stealing  bottled  goods  from  the  brewery, 
and  that  he  and  another  engineer  had  seen 
the  watchman  carrying  away  stolen  goods  on 
different  mornings,  whereupon  the  watchman 
was  discharged  from  the  service  of  the  com- 
pany; that  by  reason  of  his  action  in  re- 
porting the  dishonesty  of  the  watchman  he 
incurred  the  enmity  of  the  defendants,  who 
thereupon,  intending  to  injure  the  plaintiff, 
conspired  and  combined  in  a  malicious  and 
unlawful  manner  to  deprive  him  of  the  op- 
portunity to  earn  his  livelihood  and  support 
those  dependent  upon  him,  and  presented  die 
company  with  a  paper  containing  their  sig- 
natures, setting  forth  that  if,  after  24  hours, 


it  kept  the  plaintiff  any  longer  in  Its  employ, 
they  would  no  longer  work  for  it,  they  know- 
ing well  at  the  time  that  it  would  be  left 
helpless  if  they  carried  out  their  threat,  and 
would  be  forced  to  comply  with  their  de- 
mand in  order  to  protect  its  business  inter- 
ests, and  that  their  combination  and  threat 
would  cause  the  discharge  of  plaintiff  from 
its  employ;  that  because  of  the  combina- 
tion and  conspiracy  of  the  defendants  plain- 
tiff was  discharged  from  the  service  of  the 
company,  and  suffered  damages,  for  the  re- 
covery of  which  he  brought  this  suit. 

[1,2]  This  statement  sets  forth  a  good  cause 
of  action.  If  the  plaintiff  could  prove  the 
averments  in  the  statement,  he  was  entitled 
to  recover.  The  offers  of  proof  contained 
matter  which  was  irrelevant,  in  so  far  as 
it  Included  any  reference  to  what  took  place 
In  the  labor  union,  whether  It  resulted  fa- 
vorably to  plaintiff  or  not ;  but  that  portion 
of  the  offers  might  well  have  been  rejected, 
while  leaving  plaintiff  to  make  proof  of  the 
substantial  wrong  which,  aa  was  alleged, 
had  been  done  to  him  through  the  conspira-  > 
cy  to  bring  about  his  discharge.  Any  such 
purpose  was  unlawful.  In  Brdman  v.  Mitch- 
ell, 207  Pa.  79,  91,  56  Atl.  327,  331  (63  L.  K. 
A.  534, 99  Am.  St  Rep.  783),  Mr.  Justice  Dean 
said:  "A  conspiracy  Is  the  combination  of 
two  or  more  persons  by  some  concerted  ac- 
tion to  accomplish  an  unlawful  purpose.  It 
Is  unlawful  to  deprive  a  mechanic  or  work- 
man of  work  by  force,  threats,  or  intimida- 
tion of  any  kind,  a  combination  of  two  or 
more  to  do  the  same  thing  by  the  same  means 
is  a  conspiracy.  That  by  the  legislation  re- 
ferred to  such  conspiracy  is  no  longer  crim- 
inal does  not  /render  It  lawful.  At  common 
law  the  courts  held  that  such  combination 
was  so  prejudicial  to  the  public  interests  and 
so  opposed  to  public  policy  as  rendered  it 
punishable  criminally;  but  the  Legislature, 
which  generally  determines  what  is  and  what 
Is  not  public  policy,  has  declared  that  it  is 
no  longer  a  crime  or  misdemeanor.  But  this 
is  as  far  as  it  has  gone.  It  is  as  far  as  it 
could  go  without  abolishing  the  Declaration 
of  Rights.  To  do  that  the  whole  people  of 
the  commonwealth  must  be  directly  consult- 
ed and  they  must  give  assent  *  *  •  So 
the  same  courts  are  still  bound  to  protect 
the  humblest  mechanic  or  laborer  In  his  right 
to  acquire  property."  In  the  case  Just  cited 
the  question  of  damages  did  not  arise,  but 
under  the  decision  in  ONeil  v.  Behanna,  182 
Pa.  236,  37  Atl.  843,  38  L.  R.  A.  382,  61  Am. 
St  Rep.  702,  If  the  plaintiffs  were  entitled 
to  an  injunction  for  their  protection,  they 
were  also  entitled  to  recover  such  damages 
as  were  shown  to  have  been  suffered.  In 
Morris  Run  Coal  Co.  v.  Coal  Co.,  68  Pa.  173, 
187  (8  Am.  Rep.  159),  Mr.  Justice  Agnew 
said :  "There  is  a  potency  in  numbers  when 
combined  which  the  law  cannot  overlook, 
where  injury  is  the  consequence.  If  the  con- 
spiracy be  to  commit  a  crime  or  an  unlaw- 
ful act  it  is  easy  to  determine  its  indictable 
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character.  It  Is  more  difficult  when  the  act 
to  be  done  or  purpose  to  be  accomplished  is 
Innocent  in  itself.  Then  the  offense  takes 
its  rule  from  the  motives,  the  means,  or  the 
consequences.  If  the  motives  of  the  confed- 
erates be  to  oppress,  the  means  they  use  un- 
lawful, or  the  consequences  to  others  injuri- 
ous, their  confederation  will  become  a  con- 
spiracy." 

[3]  In  the  present  case,  while  the  record  U 
confused,  it  is  apparent  that  a  fundamental 
principle  of  justice  is  involved.  If  the  plain- 
tiff can  prove  the  averments  in  his  state- 
ment, he  will  be  entitled  to  recover  such 
damages  as  he  can  show  that  he  has  sus- 
tained by  reason  of  the  wrongful  acts  of  the 
defendants.  In  order  to  avoid  the  delay 
which  would  result  from  remitting  the  rec- 
ord to  the  court  below  for  formal  amend- 
ment, to  show  that  the  rule  to  strike  off  the 
Judgment  of  compulsory  nonsuit  was  duly 
discharged,  we  will  treat  the  record  as  though 
It  bad  been  thus  amended.  So  regarded,  the 
fifth,  eight,  and  ninth  assignments  of  error 
, are  sustained;  and  the  judgment  of  the 
court  below  refusing  to  take  off  the  com- 
pulsory nonsuit  is  reversed  with  a  proce- 
dendo. 

MOSCHZISKiER,  J.  (dissenting).  The 
plaintiff  alleged  that  the  defendants  had  en- 
tered Into  a  conspiracy  the  effect  of  which 
was  to  cause  him  to  lose  the  situation  by 
which  he  earned  his  living;  that  the  con- 
spiracy culminated  In  a  written  demand  made 
by  these  defendants  on  their  common  em- 
ployer which  amounted  to  a  threat  that,  un- 
less the  plaintiff  was  discharged,  the  defend- 
ants would  embarrass  the  employer's  busi- 
ness by  quitting  work  in  a  body.  After  the 
trial  judge  had  refused  several  offers,  he  en- 
tered a  nonsuit  for  want  of  sufficient  evi- 
dence to  prove  the  plaintiffs  case. 

None  of  the  offers  contains  any  direct  ten- 
der of  proof  that  the  28  men  named  as  de- 
fendants did  in  point  of  fact  sign  the  paper 
which  caused  the  plaintiff  to  lose  his  situa- 
tion, although  they  lnferentially  suggest  a 
proffer  of  evidence  to  that  effect  But,  con- 
ceding that  such  proofs  were  tendered,  the 
offers  are  faulty,  in  that  they  contain  a  prof- 
fer of  testimony  to  show  that  the  charges 
against  the  plaintiff  were  determined  by  the 
central  labor  body  in  his  favor  on  August 
10th,  whereas  the  demand  which  is  claimed 
to  have  caused  the  loss  of  his  position  and 
which  marked  the  culmination  of  the  alleged 
conspiracy  took  place  almost  a  month  prior 
to  that  time.  These  offers  were  objected  to 
not  only  as  "immaterial  and  lrrevelant"  but 
also  expressly  upon  the  ground  that  they 
were  "incompetent,"  counsel  adding  "any- 
thing that  the  lodge  did  in  its  representative 
capacity  cannot  be  objected  to  in  court" 
The  fact  that  the  charges  were  determined  In 
favor  of  the  plaintiff  would  undoubtedly  have 
prejudiced  the  defendants,  and  therefore,  If 
such  evidence  was  not  part  of  the  former's 


case,  its  acceptance  would  have  been  reversi- 
ble error.  The  evidence  offered  on  this  point 
did  not  tend  to.  prove  any  part  of  the  plain- 
tiff's case.  It  merely  went  to  establish  a 
fact  collateral  to  all  of  the  Issues  involved 
which  occurred  after  the  alleged  conspiracy 
had  attained  its  end.  Yet  without  certain 
evidence  contained  In  these  faulty  offers 
there  was  no  sufficient  proof  of  a  conspiracy 
by  the  defendants  against  the  plaintiff;  fur- 
thermore, there  was  no  proof  that  the  de- 
fendants signed  the  paper  which  the  plaintiff 
claimed  caused  the  loss  of  his  position  or 
proper  evidence  that  they  authorized  the 
three  men  who  called  upon  the  employer, 
and  are  alleged  to  have  said  that  they  were 
a  committee  representing  the  other  defend- 
ants, to  act  as  their  agents  In  presenting  that 
paper.  An  agent's  authority  cannot  be  prov- 
ed by  testimony  given  by  a  third  party  of  the 
declarations  of  the  alleged  agent  concern- 
ing his  power  to  act  Kaufman  v.  National 
Transit  Co.,  2  Monag.  36;  Chambers  v.  Davis, 
3  Whart  40;  Plumsted  v.  Rudebagh,  1  Testes, 
502;  Evans  v.  Owens,  8  Penny.  228;  Tan- 
horn  v.  Frick,  3  Serg.  &  R.  278;  Hannay  v. 
Stewart,  6  Watts,  487;  Whiting  v.  Lake,  91 
Pa.  340;  Central  Penna.  Tel.  &  Supply  Co. 
v.  Thompson,  112  Pa.  118,  3  Atl.  439;  Pep- 
per v.  Cairns,  133  Pa.  114,  121,  19  AtL  836, 
7LB.A,  750,  19  Am.  St  Rep.  625;  Bible 
v.  Centre  Hall  Borough,  19  Pa.  Super.  Ct 
136.  This  is  the  only  character  of  evidence 
upon  that  subject  which  appears  upon  the 
present  record.  When  an  offer  containing 
relevant  and  lrrevelant  matter  is  made  as 
a  whole,  the  judge  is  not  bound  to  separate 
the  good  from  the  bad,  but  may  reject  it 
alL  2  Pepper  &  Lewis  C  R.  A.  coL  2237, 
and  cases  there  cited.  As  already  stated,  the 
offers  In  question  contained  Irrelevant  mat- 
ter, which  was  sufficiently  pointed  oat  by 
counsel  in  stating  his  objection,  and  hence 
the  trial  judge  was  Justified  in  rejecting  them 
as  a  whole  and  In  entering  the  nonsuit. 
Moreover,  there  was  no  proper  disposition 
of  the  rule  to  take  off  the  nonsuit  and  for 
that  reason  the  appeal  was  premature  and 
should  be  dismissed. 

After  a  review  of  the  whole  record,  I  can- 
not see  how,  without  a  disregard  of  the  set- 
tled rules  of  evidence  and  practice,  it  can 
be  said  that  the  learned  court  below  fell  in- 
|  to  error.    These  rules  have  been  established 
'  out  of  abundance  of  experience  to  insure  a 
I  proper  trial  and  to  work  out  exact  justice 
j  in  the  greatest  number  of  cases,  and  I  .see 
nothing  in  the  plaintiff's  case  which  differen- 
tiates it  from  others  or  justifies  the  estab- 
lishment of  a  precedent  that  may  well  cause 
I  confusion  to  the  profession  and  give  rise  to 
|  many  futile  appeals  in  the  years  to  come. 
I  The   plaintiff  had  the  assistance  of  able 
counsel,  he  had  every  opportunity  to  which 
a  litigant  is  entitled,  and,  even  though  "a 
fundamental  principle  of  justice"  may  be  in- 
volved, it  seems  to  me  that  in  this  age  of 
clogged   courts  and   delayed   litigation    we 
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should  not  lose  sight  of  the  fact  that  there 
are  a  multitude  of  other  cases  pressing  for 
adjudication,  and  new  trials  should  not  be 
granted  unless  reversible  error  plainly  ap- 
pears upon  the  record.  I  find  none  here,  and 
therefore  I  enter  my  dissent 


SALBERG  et  al  v.  PENNSYLVANIA  K.  GO. 

(Supreme  Court  of  Pennsylvania.     Oct  14, 
1912.) 

Cabbixbs  (i  94*)— Bnx  of  Lading— Demv- 
j5by  to  consignee  without  subssndeb— 
Waives. 

In  an  action  by  consignor  against  a  rail- 
road company  for  delivery  of  goods  to  the  con- 
signee without  requiring  surrender  of  bill  of 
lading,  evidence  that  there  was  no  course  of 
dealing  between  the  parties  waiving  a  provi- 
sion of  the  bill  of  lading  requiring  Its  surren- 
der before  the  delivery  of  the  goods,  and  that 
plaintiff  did  not  with  knowledge  of  such  deliv- 
ery in  many  instances  ratify  such  course  of 
dealing  between  the  consignee  of  the  goods  and 
the  agent  of  the  railroad  company,  AeW  to  sus- 
tain a  verdict 

[E<d.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  U  367-395,  456;  Dec.  Dig.  |  94.*] 

Appeal  from  Court  of  Common  Pleas,  Elk 
County. 

Action  by  Charles  O.  Salberg  and  Her- 
bert T.  Morey,  doing  business  under  the 
name  of  the  Rldgway  Grain  Company, 
against  the  Pennsylvania  Ballroad  Company. 
Judgment  for  plaintiffs,  and  defendant  ap- 
peals.    Affirmed. 

Trespass  to  recover  the  value  of  17  car 
•  loads  of  grain  and  hay  delivered  by  the  de- 
fendant to  one  Duke  Copelln  without  pro- 
duction of  the  bills  of  lading  or  payment  of 
the  drafts  attached  thereto. 

At  the  trial  it  appeared  that  the  bills  were 
known  as  "order"  bills  of  lading,  and  that 
they  contained  this  provision:  "(9)  If  the 
word  'order*  is  written  hereon  immediately 
before  or  after  the  name  of  the  party  to 
whose  order  the  property  is  consigned,  with- 
out any  condition  or  limitation  other  than 
the  name  of  the  party  to  be  notified  of  the 
arrival  of  the  property  the  surrender  of  this 
bill  of  lading  properly  Indorsed  shall  be  re- 
quired before  the  delivery  of  the  property  at 
destination.  If  any  other  than  the  afore- 
said form  of  consignment  is  used  herein, 
the  said  property  may,  at  the  option  of  the 
carrier,  be  delivered  without  requiring  the 
production  or  surrender  of  this  bill  of  lad- 
ing." It  was  admitted  that  the  shipments 
In  question  were  delivered  to  Copelln  with- 
out the  production  of  the  bills  of  lading,  but 
the  railroad  company  contended  that  there 
was  a  course  of  dealing  with  regard  to  pre- 
vious shipments  over  the  same  route  and  to 
the  same  party  which  Justified  the  defend- 
ant in  concluding  that  the  plaintiffs  had 
waived  the  provisions  of  the  written  agree- 
ment 


The  court  charged  in  part  as  follows : 

"Does  the  fact  that  the  plaintiff  company 
knew  of  it  and  made  no  complaint  consti- 
tute a  course  of  dealing  which  would  amount 
to  a  waiver  of  their  rights  against  the  rail- 
road company  under  their  contracts,  or,  If 
there  was  no  course  of  dealing  between  the 
grain  company  and  the  railroad  company, 
has  the  grain  company  by  its  silence  as  to 
the  course  of  dealing  between  the  company's 
agent  and  Copelln  adopted  it  and  waived  its 
rights  against  the  defendant  company? 
These,  gentlemen,  are  the  pertinent  questions 
which  you  must  determine." 

"If  you  find  under  all  the  evidence  in  the 
case  that  there  was  a  course  of  dealing  be- 
tween the  plaintiff  and  defendant  companies 
such  as  I  have  described,  which  would  waive 
the  provisions  of  the  bills  of  lading,  or,  If 
you  should  find  that  the  plaintiff  company 
consented  to  and  ratified  any  such  course  of 
dealing  between  Copelln  and  the.  railroad 
company,  your  verdict  should  be  for  the 
defendant;  but  on  the  other  hand,  If  you 
find  that  there  was  no  such  course  of  deal- 
ing between  the  plaintiffs  and  the  defend- 
ant company,  or  If  you  find  that  there  was  no 
such  course  of  dealing  between  Copelln  and 
the  railroad  company,  or  Its  agent  which 
was  ratified  and  consented  to  by  the  con- 
duct of  the  plaintiff  company,  then  your 
verdict  should  be  for  the  plaintiffs  for  the 
value  of  the  goods  wrongfully  delivered,  with 
interest  from  the  date  of  delivery." 

Verdict  and  judgment  for  plaintiff  for 
$8,907.01. 

Argued  before  BROWN,  MESTREZAT, 
POTTER,  ELKIN,  STEWART,  and  MOS- 
CHZISKER,  JJ. 

Seth  T.  McCormlck,  of  WilUamsport,  and 
John  G.  Whitmore,  of  Rldgway,  for  appel- 
lant Max  L.  Mitchell,  of  WilUamsport,  and 
Eugene  H.  Baird,  of  Rldgway,  for  appel- 
lees. 

POTTER,  J.  The  question  Involved  in  this 
appeal,  which  is  that  of  the  liability  of  the 
defendant  company  for  the  value  of  17  car 
loads  of  grain  and  feed  delivered  by  the 
agent  of  the  defendant  to  the  consignee, 
without  requiring  the  production  and  sur- 
render of  the  bills  of  lading,  was  under 
consideration  here  before,  and  the  case  la 
reported  in  228  Pa.  641,  77  Atl.  1007,  81  L. 
R.  A.  (N.  S.)  1178.  It  is  due  to  the  court  be- 
low to  say  that  the  writer  of  this  opinion,  In 
formulating  the  decision  of  the  court  upon 
the  former  appeal,  failed  to  note  accurately 
the  distinction  in  the  testimony  on  behalf  of 
the  plaintiffs  between  that  as  to  their  knowl- 
edge of  the  surrender  of  the  bills  of  lading 
attached  to  sight  drafts  and  that  bearing 
upon  the  fact  of  the  nonpayment  of  the 
drafts  themselves.  As  the  record  stood  upon 
the  former  appeal,  the  testimony,  both  oral 
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and  documentary,  showed  beyond  question 
knowledge  upon  the  part  of  plaintiffs  that 
the  drafts  to  which  the  bills  of  lading  were 
attached  were  unpaid,  and  that  they  knew 
that  notwithstanding  this  fact  the  grain  had 
been  delivered  to  Copelin,  the  consignee.  We 
assumed  that  nonpayment  of  the  drafts 
meant,  as  an  unquestioned  consequence,  the 
retaining  by  the  bank  of  the  bills  of  lading 
attached  to  the  drafts,  and  that  knowledge 
of  the  delivery  of  the  grain  under  these  cir- 
cumstances necessarily  involved  knowledge 
that  the  cars  were  being  delivered  by  the 
agent  of  the  defendant  company  without  re- 
quiring the  surrender  of  the  bills  of  lading. 
But  a  re-examination  of  the  testimony,  as 
shown  by  the  record  in  the  former  appeal, 
and  a  careful  comparison  of  it  with  the  evi- 
dence presented  upon  this  appeal,  shows  that 
the  plaintiffs  while  admitting  knowledge  of 
the  delivery  of  the  shipments  without  pay- 
ment of  the  drafts  said  that  they  did  not 
know  whether  the  railroad  company  was  de- 
livering them  without  the  production  of  the 
bills  of  lading,  or  whether  the  bank  was 
surrendering  the  bills  of  lading  without  the 
payment  of  the  drafts.  Overlooking  this 
distinction,  we  were  led  to  the  conclusion,  as 
stated  in  the  former  opinion,  that  there  was 
no  room  to  doubt  the  fact  of  plaintiffs'  ab- 
solute knowledge  of  the  deliveries  of  the  cars 
without  the  surrender  of  the  bills  of  lading. 
The  testimony  does,  however,  in  this  respect 
raise  a  disputed  question  of  fact,  which  was 
for  the  determination  of  the  jury.  It  was 
the  duty  of  the  carrier  to  heed  the  provision 
of  the  bill  of  lading  requiring  its  surrender 
before  making  delivery  of  a  car,  and  it  can 
only  escape  the  consequences  of  its  failure  to 
discharge  that  duty  by  showing  that  the  plain- 
tiffs, the  consignors,  had  been  guilty  of  lach- 
es, or  that  their  conduct  was  such  as  to  es- 
top them  from  setting  up  title  to  the  goods 
under  the  circumstances.  The  trial  Judge 
submitted  to  the  jury  the  question  whether 
the  plaintiffs  ratified  or  approved  the  action 
of  the  defendant  company  in  delivering  cars 
without  the  surrender  of  the  bills  of  lading, 
and  the  verdict  was  in  favor  of  plaintiffs. 
As  the  court  below  said,  there  was  no  evi- 
dence that  the  plaintiffs  ever  waived  direct- 
ly their  rights  under  the  bills  of  lading, 
nor  did  it  appear  that  there  were  any  com- 
munications concerning  the  matter  of  deliv- 
ery between  the  plaintiffs  and  the  defendant 
company.  The  action  of  the  local  agent  was 
in  disregard  of  the  rules  of  the  railroad. 
The  course  of  dealing,  whatever  It  was,  can 


hardly  be  said  to  have  been  between  the 
plaintiffs  and  the  railroad.  It  was  between 
the  plaintiffs  as  grain  dealers  and  their  cus- 
tomer, who  purchased  the  grain  and  feed  in 
question.  Nor  do  we  see  that  the  attempts 
made  by  plaintiffs  to  collect  the  price  of  the 
goods  from  the  person  to  whom  they  had 
been  Improperly  delivered,  without  requiring 
him  to  obtain  and  surrender  the  bills  of  lad- 
ing, is  to  be  necessarily  regarded  as  a  waiv- 
er of  the  rights  of  the  shippers  against  the 
carrier  to  recover  for  the  wrongful  delivery. 
The  basis  upon  which  the  claim  that  plain- 
tiffs ratified  and  acquiesced  In  the  delivery 
of  the  cars  without  requiring  the  surrender 
of  the  bills  of  lading  lies  In  and  depends 
upon  the  proof  that  plaintiffs  had  knowledge 
of  the  fact  that  such  deliveries  had  actually 
been  made.  As  opposed  to  the  condition* 
shown  to  have  existed,  and  from  which  such 
knowledge  was  fairly  to  have  been  inferred, 
Mr.  Morey,  one  of  the  members  of  plaintiffs' 
firm,  who  seemed  to  have  been  in  active 
charge,  testified  positively  that,  while  he  did 
know  the  goods  were  delivered,  yet  be  did 
not  know  that  it  was  without  the  surrender 
of  the  bills  of  lading.  He  offered  as  an  ex- 
planation of  this  statement  the  suggestion 
that  the  bank  might  have  violated  its  in- 
structions, and  have  given  up  the  bills  of 
lading  to  the  consignee  without  first  requir- 
ing the  payment  of  the  sight  drafts  to  which 
they  were  attached.  He  said,  in  substance, 
that  he  knew  that  either  the  bank  or  the 
railroad  agent  was  at  fault,  bat  he  did  not 
know  which,  and  made  no  effort  to  find  out. 
His  credibility  was,  however,  for  the  jury; 
and,  in  the  face  of  this  testimony,  the  court 
below  would  not  have  been  justified  in  giv- 
ing binding  instructions  upon  this  point  in 
favor  of  the  defendant. 

The  verdict  must,  under  the  charge  of  the 
court,  be  accepted  as  establishing  first,  the 
fact  that  no  course  of  dealing  was  shown  to 
have  existed  between  the  plaintiffs  and  the 
defendant  company,  which  can  be  regarded 
as  a  waiver  of  the  provision  of  the  bills 
of  lading  which  required  their  production 
and  surrender  before  delivery  of  the  goods; 
and,  secondly,  the  fact  that  the  plaintiffs 
did  not,  with  knowledge  of  the  delivery 
of  the  goods  without  the  surrender  of  bills 
of  lading  therefor  in  many  instances,  con- 
sent to,  approve,  or  ratify  such  a  course  of 
dealing  between  the  consignee  of  the  goods 
and  the  agent  of  the  railroad  company. 

The  assignments  of  error  are  overruled, 
and  the  judgment  Is  affirmed. 
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STATE  ▼.  NEIBURG. 

(Supreme  Court  of  Vermont    Chittenden. 

Jan.  21,  1913.) 

1.  Adultery  (|  12*)  —  Evidence  of  Mab- 
biage— Testimony  or  Wife. 

In  a  prosecution  for  adultery,  the  testi- 
mony of  the  wife,  if  she  is  a  competent  wit- 
ness, is  sufficient  proof  of  the  marriage  of  the 
husband. 

[Ed.  Note. — For  other  cases,  see  Adultery, 
Cent  Dig.  ||  24-27;    Dec.  Dig.  g  12.*] 

2.  Witnesses  (|  188*)— Adultery— Husband 
and  Wife  —  marriage  —  "Mabital  Con- 
fidence." 

In  a  prosecution  for  adultery,  the  wife  of 
accused  may  testify  as  to.  his  marriage,  since 
such  testimony  would  not  lead  to  a  violation 
of  "marital  confidence,"  within  P.  S.  1592,  pro- 
viding that  husbands  and  wives  shall  not  be 
competent  witnesses  for  or  against  each  other, 
as  to  any  matter  which  would  lead  to  a  viola- 
tion of  marital  confidence. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  |g  784,  736;   Dec.  Dig.  |  188.*] 

3.  Adulteby  ({  11*)—  Evidence  —  Reputa- 
tion. 

The  state  may  show,  in  a  prosecution  for 
adultery,  that  the  woman  with  whom  accused 
was  charged  with  having  committed  the  act 
had  a  bad  reputation  for  chastity. 

[Ed.  Note.— For  other  cases,  see  Adultery, 
Cent  Dig.  gg  20,  28;   Dec.  Dig.  |  11.*] 

4.  Criminal  Law  (|  729*)— Harmless  Error 
— Comments  of  Counsel. 

In  a  prosecution  for  adultery,  where,  the 
accused  did  not  testify,  but  the  woman  did,  a 
statement  of  the  state  s  attorney,  "In  the  ter- 
rible disaster  of  the  Titanic  *  *  *  the  cry 
was  The  woman  first,'  and  in  this  case  a  like 
fact  stands  out  in  favor  of  the  respondent; 
the  cry  was,  'Woman  first'  and  the  woman 
took  the  stand" — was  susceptible  of  the  con- 
struction that  it  was  a  comment  on  defendant's 
failure  to  take  the  stand;  but  such  intent  was 
disclaimed  by  the  state's  attorney.  Held  that, 
being  ambiguous,  it  would  not  be  deemed  re- 
versible error,  in  view  of  the  disclaimer. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  i  1692:   Dec.  Dig.  |  729.*] 

5.  Jury  (g  53*)— Qualifications— Talesman 
—Serving  Twice  in  Two  Yeabs. 

Previous  service  as  a  juror  does  not  dis- 
qualify one  from  serving  as  a  talesman,  under 
the  statute  providing  that  a  juror,  drawn  from 
a  town  of  more  than  200,  shall  be  disqualified 
from  again  serving  for  two  years. 

[Ed.  Note. — For  other  cases,  see  Jury,  Cent 
Dig.  g  259;    Dec  Dig.  g  53.*] 

Exceptions  from  Chittenden  County  Court ; 
Wlllard  W.  Miles,  Judge. 

Louis  Neiburg  was  convicted  of  crime,  and 
he  brings  exceptions.    Affirmed. 

John  G.  Sargent  Atty.  Gen.,  and  Henry 
B.  Shaw,  State's  Atty.,  of  Burlington,  for  the 
State.  John  G,  Keenan  and  M.  H.  Alexan- 
der, both  of  St  Albans,  for  respondent 


MUNSON,  J.  [1]  The  charge  is  adultery. 
The  marriage  was  shown  by  the  testimony 
of  Lena  Neiburg,  who  testified  that  she  was 
married  to  the  respondent  in  Russia  23  years 
ago.    It  was  objected  that  this  was  not  the 


proper  way  to  show  a  marriage  in  cases  of 
this  class.  The  testimony  of  the  respondent's 
wife  was  direct  evidence  of  the  fact  of  his 
marriage,  although  she  was  not  an  eyewit- 
ness of  the  ceremony,  strictly  speaking ;  and, 
if  she  was  a  competent  witness,  her  testi- 
mony was  sufficient  proof  of  the  marriage. 
Direct  proof  may  consist  either  of  the  testi- 
mony of  a  witness  present  at  the  ceremony, 
or  of  either  of  the  parties  to  the  ceremony, 
If  competent  to  testify.    2  Green.    §  471. 

[2]  This  testimony  was  objected  to  on 
the  further  ground  that  the  matter  was  one 
which  would  lead  to  a  violation  of  the  mari- 
tal confidence.  The  objection  Is  based  upon 
certain  phraseology  of  P.  S.  1592,  which  was 
first  enacted  in  1904,  and  reads  as  follows : 
"Husband  and  wife  shall  be  competent  wit- 
nesses for  or  against  each  other  in  all  causes, 
civil  or  criminal,  except  that  neither  shall 
be  allowed  to  testify  against  the  other  as  to 
a  statement  conversation,  letter  or  other 
communication  made  to  the  other  or  to  an- 
other person ;  nor  shall  either  be  allowed  In 
any  case  to  testify  as  to  a  matter  which,  in  the 
opinion  of  the  court,  would  lead  to  a  viola- 
tion of  marital  confidence.  *  *  * "  It  Is 
difficult  to  see  how  this  objection  can  avail 
the  respondent  The  court  referred  to  is 
obviously  the  trial  court  and  the  exercise 
of  Its  judgment  in  determining  what  the 
testimony  may  lead  to  cannot  be  reviewable 
in  ordinary  circumstances.  But  the  question 
here  Is  merely  what  the  evidence  was;  and 
it  is  clear  that  the  fact  of  marriage  is  not  a 
matter  of  marital  confidence,  but  one  of  pub- 
lic notoriety.  The  views  urged  by  counsel  are 
mainly  those  which  governed  the  question 
at  common  law ;  and  these  can  have  no  force 
against  a  statute,  which  expressly  makes  the 
wife  a  competent  witness  against  her  hus- 
band in  criminal  cases. 

[3]  The  state  was  permitted  to  show  that 
the  woman  involved  in  the  charge  had  a  bad 
reputation  for  chastity,  against  the  objection 
that  there  was  no  evidence  that  this  reputa- 
tion was  known  to  the  respondent  Upon  a 
charge  of  adultery,  whether  in  civil  or  crimi- 
nal proceedings,  where  there  is  evidence  of 
conduct  tending  to  establish  the  charge,  the 
bad  reputation  for  chastity  of  the  person 
with  whom  the  offense  is  alleged  to  have 
been  committed  may  be  shown,  as  tending  to 
render  the  occurrence  of  the  adulterous  act 
more  probable.  Wig.  Ev.  $  68;  Common- 
wealth v.  Gray,  129  Mass.  476,  37  Am.  Rep. 
378;  Sutton  v.  State,  124  Ga.  815,  53  S.  E. 
381 ;  Blackman  v.  State,  36  Ala.  295 ;  State  v. 
Eggleston,  45  Or.  346,  77  Pac.  738.  See  Cle- 
ment v.  Kimball,  98  Mass.  535.  The  nature 
of  the  offense  and  the  bearing  of  the  pro- 
bative fact  preclude  the  idea  that  the  admis- 
sibility of  the  evidence  depends  upon  proof 
that  the  party  charged  had  previous  knowl- 
edge of  the  fact  If  the  respondent  relied  up- 
on his  ignorance  of  the  woman's  reputation 
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as  explanatory  of  conduct  capable  of  an 
Innocent  construction,  the  fact  was  for  him 
to  show. 

[4]  This  woman  was  called  for  the  de- 
fense; but  the  respondent  did  not  take 
the  stand.  In  the  course  of  his  argument, 
the  state's  attorney  said:  "In  the  terrible 
disaster  to  the  Titanic  •  •  •  the  cry 
was,  'The  woman  first'  In  this  case  a  like 
fact  stands  out  in  favor  of  the  respondent; 
the  cry  was,  The  woman  first,'  and  Hattle 
Cushlng  was  put  on  the  stand."  Respond- 
ent's counsel  objected  to  this  as  a  comment 
on  the  respondent's  failure  to  take  the  stand, 
and  the  state's  attorney  disclaimed  any  in- 
tention to  suggest  this ;  but  the  court  allowed 
an  exception.  The  remark  was  susceptible 
of  the  construction  given  it  by  respondent's 
counsel,  and  had  better  have  been  omitted; 
but,  in  view  of  its  ambiguity  and  the  com- 
plete disclaimer,  we  do  not  feel  called  upon 
to  treat  it  aa  reversible  error. 

[I]  A  motion  to  set  aside  the  verdict  was 
filed  on  the  ground  that  one  of  the  jurors,  who 
was  galled  as  a  talesman,  had,  within  two 
years  previous  to  the  trial,  been  regularly 
drawn  as  a  petit  juror  in  Franklin  county, 
from  a  town  containing  over  200  inhabitants, 
and  had  served  as  such.  The  statute  upon 
which  this  motion  is  based  reads  as  follows : 
"Each  person  drawn  by  the  sheriff  or  his  de- 
puty to  serve  as  grand  or  petit  juror  from 
a  town  containing  more  than  two  hundred 
inhabitants  shall  be  disqualified  from  again 
serving  as  juror  for  two  years  from  such 
drawing."  It  has  been  held,  under  this  stat- 
ute, that  a  previous  service  as  talesman  does 
not  disqualify  the  person  from  serving  as  a 
juror,  regularly  drawn,  within  two  years 
thereafter.  First  Nat  Bank  v.  Post,  66  Vt  1 
287,  28  Atl.  988.  The  question  here  is  whether 
one  who  has  served  as  a  juror,  regulary  drawn, 
is  disqualified  from  afterwards  serving  as  a 
talesman  within  the  time  limited.  It  was 
said,  In  the  case  cited,  that  this  provision  does 
not  apply  to  a  person  drawn  as  a  talesman ; 
and  we  think  this  must  be  said,  whether 
the  service  as  talesman  follows  or  precedes 
the  regular  drawing. 

Judgment  that  there  is  no  error,  and  that 
the  respondent  take  nothing  by  his  excep- 
tions. 


STATE  v.  CUSHINO. 

(Supreme  Court  of  Vermont.     Chittenden. 
Jan.  21,   1913.) 

1.  Adultery  (|  18*)— Evidence— Character 
or  House. 

In  a  prosecution  for  adultery,  the  state 
can  properly  show  that  the  house,  in  a  bedroom 
of  which  defendant,  a  female,  was  found  late 
at  night  with  a  man,  was  a  place  of  assigna- 
tion, resorted  to  by  men  and  women  for  im- 
moral purposes. 

[Ed.  Note.— For   other  cases,  see  Adultery, 
Cent  Dig.  H  28-30;    Dec.  Dig.  {  13.*] 


2.  Criminal  Law  (|  670*)— Tbxax— Oftex  of 
Pboof— Necessity. 

The  exclusion  of  auestions  for  want  of  ma- 
teriality was  proper,  where  no  statement  was 
made  of  what  was  expected  of  the  witness,  and 
nothing  appeared  to  indicate  materiality. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ||  757,  1693-1596;  Dec.  Die 
§  670.*] 

3.  Adultery  (|  13*)  —  Evidence— Physicai 
Abilities. 

In  a  prosecution  of  a  female  for  adultery, 
evidence  that  the  male  was  doped  or  drunk  to 
such  an  extent  as  to  be  physically  unable  to 
copulate  at  the  time  of  the  alleged  offense 
should  have  been  admitted,  since  it  would 'have 
been  a  complete  defense. 

[Ed.  Note. — For  other  cases,  see  Adultery. 
Cent  Dig.  SI  28-30;    Dec.  Dig.  |  IS.*] 

Exceptions  from  Chittenden  County  Court ; 
Willard  W.  Miles,  Judge. 

Hattle  Cushing  was  convicted  of  adultery. 
and  she  brings  exceptions.    Reversed. 

John  O.  Sargent,  Atty.  Gen.,  and  Henry  R 
Shaw,  State's  Atty.,  of  Burlington,  for  the 
State.  Martin  S.  Vilas  and  Cla ranee  P. 
Oowlee,  both  of  Burlington,  for  respondent 

ROWBLL,  G.  J.  This  is  an  information 
for  adultery  with  one  Nieburg,  claimed  by 
the  state  to  have  been  committed  at  the  "Al- 
len House,"  a  hotel  in  WInooskl. 

[1]  The  state  was  permitted  to  show  that 
the  "Allen  House"  was  reputed  to  be  a  place 
of  assignation,  resorted  to  by  men  and  wo- 
men for  Immoral  purposes.  The  prisoner 
objected  that  the  testimony  was  Inadmissible, 
unless  knowledge  of  the  character  and  repu- 
tation of  the  place  was  brought  home  to  her, 
and  also  objected  that  the  testimony  was  im- 
material and  irrelevant  In  support  of  her 
objections,  the  prisoner  relies  upon  State  v. 
Plant  67  Vt  454,  32  AU.  237,  48  Am.  St,  Rep. 
821,  where  it  is  held  that  in  a  prosecution 
for  keeping  a  house  of  ill  fame,  evidence  of 
its  reputation  as  such  la  not  admissible.  But 
there  the  thing  in  issue  was,  not  the  reputa- 
tion of  the  house,  for  that  was  not  an  ele- 
ment of  the  offense,  but  the  character  of  the 
house,  regardless  of  its  reputation ;  and  this 
because  the  statute  made  it  so.  But  here 
though  the  character  of  the  house  la  Involv- 
ed, yet  there  being  no  statute  controlling  the 
matter,  but  general  principles  are  to  govern, 
that  character  can  be  shown  to  be  bad  by 
reputation,  the  same  as  the  character  of  a 
witness  for  truth  can  be  shown  to  be  bad  in 
that  way;  and  it  makes  no  difference  that 
the  prisoner  did  not  know  the  reputation  of 
the  house,  for  going  there,  as  she  did,  with 
Nieburg,  and  being  found  there  with  him  in 
a  bedroom  late  at  night  incriminated  her. 
and  tended  to  show  adultery,  for,  according 
to  the  old  saying  somewhere  referred  to  by 
Lord  Stowell,  people  do  not  go  to  such  plac- 
es to  say  their  paternosters.  These  incrim- 
inatory circumstances  were,  however,  open 
to  explanation;  but  the  burden  of  oTpint^ing 
was  on  the  prisoner.    This  doctrine  is  abun- 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  *  Am.  Die.  Key-No.  Series  a  Rep'r  Indexa 


Digitized  by 


Google 


Md.) 


LOVE  T.  ROGERS 


771 


dantly  sustained.  2  Bush.  Mar.  Dlv.  &  Sep. 
H  1384,  1385;  Cane  v.  Cane,  39  N.  J.  Eq. 
148;  Latham  v.  Latham,  SO  Grat  (Va.j  307; 
Evans  ▼.  Brans,  41  Cal.  103 ;  Astley  v.  Ast- 
ley,  1  Hag.  Ec  714;  Loveden  v.  Loveden,  2 
Hag.  Ec.  X  24;  Kenrick  v.  Kenrick,  4  Hag. 
Ec  114,  188,  139.  As  to  the  burden  of  ex- 
plaining, see  State  v.  Nleburg,  86  Vt  — ,  85 
AU.  769. 

[2]  Exclusion  of  the  questions  put  by  the 
prisoner  to  her  witnesses  Marcus  and  Cohen, 
for  want  of  materiality,  was  proper,  for  no 
r  statement  was  made  of  what  was  expected  of 
the  witnesses,  and  nothing  appeared  to  In- 
dicate materiality  on  any  issue  Involved. 

[3]  We  gather  from  the .  prisoner's  brief, 
which  is  our  principal  source  of  information 
on  the  subject,  that  Nleburg  was  taken  in  a 
hack  from  Dora's  saloon  In  Burlington,  up 
i  Wlnooskl  avenue,  when  the  prisoner  was  tak- 
en In,  and  both  driven  to  the  "Allen  House." 
The  prisoner  testified  that  she  did  not  ar- 
range for  that  ride.  She  was  then  asked 
who  did.  This  was  objected  to  as  immaterial 
and  excluded,  to  which  she  excepted.  She 
then  offered  to  show,  and  said  she  expected 
to  be  able  to  show,  that  she  made  that  trip 
with  Nleburg,  and  that  he  was  at  the  time 
Involuntarily  doped  or  drunk  to  such  a  de- 
gree that  he  was  physically  Incapable  of  hav- 
ing sexual  intercourse  with  her,  as  charged. 
The  court  asked  how  the  pending  question 
tended  to  show  what  was  offered.  Counsel 
said  It  tended  to  show  that  one  Max  Agel,  in 
connection  with  Marcus,  the  hackman,  made 
Nleburg  drunk  or  doped.  Although  the  ques- 
tion was  excluded,  and  an  exception  there- 
to taken  before  the  offer  was  made,  yet  the 
court  at  first  seemed  to  treat  It  as  still  pend- 
ing, and  to  think  that  counsel  Intended  the 
offer  to  come  in  as  an  answer  thereto,  and 
counsel  seemed  to  have  that  Idea.  But  the 
matter  went  along  In  colloquy  between  court 
and  counsel,  until  finally  the  court  ruled  up- 
on the  offer  as  an  Independent  proposition, 
and  said  it  would  exclude  it  until  some  other 
evidence  connected  it;  that,  when  there  was 
evidence  in  the  case  that  might  make  It  ad- 
missible, it  would  pass  upon  it,  but  that,  in 
the  then  present  state  of  the  evidence,  it 
did  not  think  it'  admissible.  To  this  the  pris- 
oner excepted.  If  it  was  admissible  when 
offered,  it  was  error  to  exclude  it,  for  it  was 
material,  and  would  acquit,  if  sustained. 

It  Is  difficult. to  tell,  as  the  case  Is  pre- 
sented, what  connecting  evidence  the  court 
had  In  mind  as  a  prerequisite  to  the  admis- 
sion of  the  offer,  or  what  other  evidence  It 
thought  might  make  the  offer  admissible. 
But  the  attorneys  for  the  state,  as  they  par- 
aphrase the  ruling  in  their  brief,  take  the 
court  to  have  meant  "other  evidence  Intro- 
duced as  to  Nleburg's  condition."  We  are  in- 
clined to  adopt  their  view  of  the  matter, 
for,  having  participated  in  the  trial  below 
and  beard  the  ruling,  they  can  divine  the 


spirit  and  meaning  of  it  better  than  we  can. 
But  that  was  the  very  thing  the  prisoner 
offered  to  show,  and  the  case  was  ripe  for 
that  showing  when  the  offer  was  made,  and 
therefore  it  was  error  to  exclude  it 

Judgment  and  sentence  reversed,  and  cause 
remanded. 


LOVE  ▼.  ROGERS  et  aL 

(Court  of  Appeals  of  Maryland.     Nor.  18, 
1912.) 

Trusts  ({  365*)— Accounting— Laches. 

Where  plaintiff,  without  assigning  any  rea- 
son after  one,  who  had  charge  of  her  property, 
allowed  it  to  be  sold  for  taxes,  and  bought  It  in 
himself  and  mortgaged  it  to  secure  his  own 
debts,  and  refused  to  account  at  any  time, 
waited  17  years  without  bringing  action,  and 
then  not  until  his  death,  she  was  guilty  of 
gross  laches,  and  could  not  recover  in  equity. 
[Ed.  Note.— For  other  cases,  see  Trusts,  Cent. 
Dig.  §§  568-673;   Dec.  Dig.  {  866.*] 

Appeal  from  Circuit  Court,  Baltimore  Coun- 
ty, in  Equity;   N.  Charles  Burke,  Judge. 

Bill  by  Anna  I.  Love  against  Eleanor  T. 
Rogers  and  others.  There  was  a  decree  sus- 
taining a  demurrer  to  the  bill,  and  plaintiff 
appeals.    Affirmed. 

Argued  before  BOYD,  O.  J.,  and  BRIS- 
COE, PEARCE,  THOMAS,  PATTISON,  and 
STOCKBRIDGB,   JJ. 

Robert  H.  Carr  and  Richard  B.  Tippett, 
both  of  Baltimore,  for  appellant  Wm.  Pink- 
ney  Whyte,  Jr.,  of  Baltimore,  and  John  S. 
Ensor,  of  Towson,  for  appellees. 

THOMAS,  J.  It  appears  from  the  original 
bill  of  complaint  In  this  case,  which  was 
filed  by  the  appellant  against  George  O. 
Worthlngton  on  the  27th  of  November,  1908, 
that  Rezln  H.  Worthlngton  died  in  1884, 
leaving  a  will  by  which  he  devised  to  each 
of  his  three  grandchildren,  Anna  I.  Love, 
the  appellant,  her  sister,  Maggie  Love,  and 
Grace  Worthlngton,  an  undivided  one-third 
interest  for  life  in  a  farm  in  Baltimore  coun- 
ty, containing  about  467  acres.  The  will  pro- 
vided that,  In  the  event  of  any  one  of  Bald 
devisees  "dying  without  Issue,"  etc.,  her 
share  of  said  farm  was  to  become  a  part  of 
the  residue  of  the  testator's  estate,  which 
was  devised  and  bequeathed  to  his  son, 
Thomas  Chew  Worthlngton.  There  was  a 
partition  of  the  farm,  and  the  share  allotted 
to  the  plaintiff  contained  about  123  acres. 
The  bill  further  charges  that,  at  the  time 
the  partition  was  made,  the  plaintiff  was  an 
infant,  and  that  "her  estate  was  in  the  hands 
of  her  mother,  who  was  her  guardian  until 
about  the  time"  she  became  of  age ;  that  her 
said  guardian  paid  to  the  defendant,  from 
the  proceeds  of  the  crops  raised  on  plain- 
tiff's property,  sums  of  money  with  which 
he  was  to  pay  state  and  county  taxes  for  die 
years  1887,  1888,  and  1889;  that,  notwith- 
standing said  payments  to  him,  the  defend- 
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ant  allowed  two  parcels  of  her  land,  one  con- 
taining 8  and  tbe  other  10  acres,  to  be  sold 
for  taxes  In  1889,  and  that  the  same  were 
purchased  by  Thomas  Chew  Worthington 
who,  in  1892,  conveyed  them  to  the  defend- 
ant ;  that  tbe  plaintiff  was  kept  In  Ignorance 
of  her  rights,  and  was  deprived  of  the  in- 
come from  and  possession  of  her  property  by 
deceit  and  misrepresentation;  that,  notwith- 
standing the  defendant,  who  professed  to  be 
acting  in  her  interest,  took  possession  of 
said  farm  and  tbe  crops  raised  thereon  In 
the  year  1892,  be  allowed  another  parcel  of 
her  land,  containing  9%  acres,  to  be  sold 
for  taxes  in  December,  1892,  and  he  became 
the  purchaser  thereof;  that  on  or  about  July 
25,  1S93,  the  defendant  represented  to  tbe 
plaintiff  that  it  was  necessary  for  her  to 
sign  a  paper  in  order  that  he  might  take 
care  of  and  protect  her  property,  and  that 
she  was  thereby  Induced  to  sign  the  paper 
without  knowing  its  contents,  and  that  she 
afterwards  learned  that  It  was  a  general 
power  of  attorney ;  that,  after  tbe  execution 
of  said  paper,  the  defendant  continued  in 
the  management  and  control  of  her  estate, 
claiming  that  said  paper  conferred  upon  him 
rights  of  a  trustee,  and  that  his  authority 
had  been  recognized  by  the  court;  that  he 
always  refused  to  account  to  her  for  tbe 
proceeds  of  her  property,  and  in  1895  allow- 
ed another  parcel  of  her  land,  containing 
22%  acres,  to  be  sold  for  taxes,  and  that 
said  parcel  was  also  purchased  by  him;  that 
the  plaintiff  has  never  received  any  part  of 
the  Income  from  her  said  property,  which 
was  largely  in  excess  of  the  amount  required 
to  pay  the  taxes  thereon,  and  that  she  was 
not  notified  that  her  property  was  to  be  sold 
for  taxes,  except  In  one  instance,  when  she 
was  powerless  to  prevent  it  by  reason  of  the 
acts  of  the  defendant ;  that  in  1905  the  de- 
fendant, without  her  knowledge,  executed  a 
mortgage  to  John  M.  Gittings,  covering  the 
several  parcels  of  her  land  which  had  been 
sold  for  taxes  and  purchased  by  him,  to  se- 
cure the  payment  of  $3,000;  that,  being  in- 
formed, shortly  before  November  25,  1908, 
that  the  defendant  was  about  to  further  in- 
cumber her  said  property  by  an  additional 
mortgage  for  $600,  the  plaintiff  caused  to  be 
prepared  a  bill  of  complaint  to  be  filed  In 
the  circuit  court  for  Baltimore  county  to 
protect  her  estate,  but  was  induced  by  coun- 
sel for  tbe  defendant  not  to  file  it,  pending 
arrangements  to  secure  said  sum  by  a  mort- 
gage on  other  property  of  defendant;  that, 
while  the  means  of  securing  said  sum  was 
being  discussed  by  counsel  for  the  persons 
Interested,  a  mortgage  for  said  amount,  and 
covering  the  property  of  the  plaintiff  pur- 
chased by  the  defendant,  was,  by  the  con- 
nivance of  the  mortgagee,  secretly  executed 
by  the  defendant  and  his  wife ;  that  the  de- 
fendant was  about  to  dispose  of  his  interest 
in  the  property  covered  by  said  mortgages, 
and  that  in  August,  1908,  the  plaintiff  sent  to 


the  defendant,  who  was  serving  a  sentence 
in  tbe  Maryland  penitentiary,  the  following 
letter'  and  notice:  "Dr.  George  C.  Worthlng- 
ton,  Maryland  Penitentiary,  City— Dear  Sir: 
I  am  informed  that  a  few  days  ago  yon 
made  an  attempt  to  lease  my  property  for  a 
long  term.  Do  you  know  that  yon  had  nei- 
ther right  nor  authority  to  do  so.  In  order 
that  I  may  have  additional  written  evidence 
I  am  sending  notice  to  you  herewith.  Very 
respectfully,  Anna  I.  Love"  "Dr.  George  G. 
Worthington,  Maryland  Penitentiary,  City: 
You  are  hereby  notified  that  I,  the  under- 
signed, do  hereby  revoke,  annul  and  cancel 
any  and  all  authority,  whether  verbal  or  In 
writing,  heretofore  given  to  you  or  procured 
by  you  from  me  pertaining  to  my  property 
and  property  rights  of  every  kind.  It  being 
my  Intention  and  desire  to  terminate  any 
authority  you  may  have  had  to  act  for  me 
In  reference  to  the  same.  Witness  my  hand 
and  seal  this  10th  day  of  August  1908.  Anna 
I.  Love.    [Seal.]" 

The  prayer  of  the  bill  was  that  the  several 
parcels  of  land  sold  for  taxes  be  decreed  to 
be  the  property  of  the  plaintiff  and  those 
interested  in  remainder,  according  to  the 
terms  of  said  will;  that  the  defendant  be 
enjoined  from  conveying,  etc.,  any  part  of 
said  property;  that  he  be  required  to  account 
to  the  plaintiff  for  the  rents  and  profits  re- 
ceived by  him  from  the  property  of  tbe 
plaintiff,  while  he  was  in  possession  thereof 
under  said  power  of  attorney,  and  for  gen- 
eral relief. 

No  exhibits  were  filed  with  the  bill,  and 
no  subpoena  was  issued  against  George  C. 
Worthington,  the  only  defendant  In  the  case. 
The  plaintiff  did  not  obtain  an  order  for  the 
injunction  prayed  for,  and  nothing  further 
was  done  until  December  22,  1910,  when  the 
plaintiff  filed  a  petition  alleging  that  the  de- 
fendant had  died  since  the  filing  of  the  orig- 
inal bill,  and  praying  that  his  heirs  at  law 
and  the  mortgagee  in  said  mortgages  be  made  ' 
parties,  and  that  she  be  allowed  to  file  an 
amended  bill.  On  the  same  day  an  amended 
bill  and  exhibits  were  filed,  the  bill  was  de- 
murred to  by  the  defendant  Eleanor  T.  Rog- 
ers, one  of  the  heirs  at  law  of  George  C. 
Worthington,  and  the  demurrer  was  sustain- 
ed, with  leave  to  the  plaintiff  to  file  an 
amended  bill. 

On  the  29th  of  April,  1911,  the  plaintiff 
filed  her  second  amended  bill  against  the 
heirs  at  law  of  George  C.  Worthington  and 
Thomas  Chew  Worthington  and  the  mort- 
gagee, in  which,  in  addition  to  the  averments 
of  the  original  bill,  she  alleged  that  she  was 
born  on  the  10th  of  September,  1872;  that 
the  first  two  tax  sales  were  made  during  her 
infancy,  and  that  she  did  not  know  of  the 
other  sales;  that  the  parcels  of  land  pur- 
chased by  Thomas  Chew  Worthington  were 
conveyed  by  him  to  George  C  Worthington 
in  order  that  be  might  better  discharge  the 
trust  assumed  by  him;  that  George  O.  Worth- 


Digitized  by 


Google 


M&) 


LOVE  t  ROGERS 


773 


ington  and  Thomas  Chew  Worthington  were 
both  dead,  and  that  George  C.  Worthington 
died  In  1910;  that  the  plaintiff  "lived  for 
many  years  a  member  of  the  household  of 
said  Dr.  George  C.  Worthington,  daring  all  of 
which  time  he  represented  to  her  that  he 
was  trustee  of  her  estate  and  managing  It 
to  her  advantage" ;  that  she  "had  no  knowl- 
edge that  the  legal  title  to  parts  of  her  es- 
tate was  claimed  individually  by  the  said 
George  O.  Worthington;  on  the  contrary, 
she  had  been  told  by"  him  "that  what  had 
been  sold  daring  the  guardianship  of  her 
mother  had  been  bought  in  for  her,  and  not 
until  after"  he  "had  been  confined  in  the 
Maryland  penitentiary  several  years  did"  she 
"have  knowledge  of  the  deceit  and  fraud- 
ulent acts  and  conveyances  of  which  George 
G.  Worthington  was  guilty  in  endeavoring  to. 
obtain  the  legal  title  to  her  estate."  This 
bill,  which  seeks  the  same  relief  prayed  for 
In  the  original  bill,  was  demurred  to  by  the 
defendants  Eleanor  T.  Rogers  and  Margaret 
Russell  Worthington,  heirs  at  law  of  George 
G.  Worthington,  and  the  appeal  in  this  case 
is  from  a  decree  of  the  circuit  court  for  Bal- 
timore county  sustaining  the  dtourrer  and 
dismissing  the  bill. 

At  the  time  George  C.  Worthington  became 
the  purchaser  of  the  two  parcels  of  land  con- 
veyed to  him  by  Thomas  Chew  Worthington, 
and  the  parcel  sold  for  taxes  in  1892,  the 
plaintiff  was  about  20  years  of  age,  and  she 
was  28  years  of  age  at  the  time  of  the  alleg- 
ed sale  and  purchase  of  the  fourth  parcel  in 
1806.  She  alleges  in  her  amended  bill  that 
George  C.  Worthington  represented  to  her 
that  he  had  purchased  the  two  parcels  of 
land  from  Thomas  Chew  Worthington  for 
her  use  and  for  the  protection  of  her  estate, 
and  that  she  did  not  know,  until  several 
years  after  his  confinement  in  the  Maryland 
penitentiary,  that  he  claimed  them  as  his 
property;  but  it  does  not  appear,  from  the 
record  In  this  case,  when  his  confinement  in 
the  penitentiary  began,  and  she  does  not 
state  when  she  first  learned  of  the  sale  and 
purchase  of  the  other  parcels,  or  when  she 
became  aware  of  the  mortgage  of  1905.  The 
bill  charges  that,  after  she  signed  the  pow- 
er of  attorney  in  1893,  George  C.  Worthing- 
ton always  refused  to  account  to  her  for  the 
rents  and  profits  received  by  him  from  her 
property.  It  therefore  appears  that  all  of 
the  alleged  breaches  of  trust  of  which  the 
plaintiff  now  complains,  except  the  execu- 
tion of  the  mortgages  of  1905  and  1908,  oc- 
curred more  than  15  years  before  the  filing 
of  her  amended  bill  of  complaint ;  and  that, 
even  after  her  failure  to  prevent  the  execu- 
tion of  the  second  mortgage  on  her  property, 
■she  waited  for  more  than  two  years,  and  un- 
til after  the  death  of  George  C.  Worthington, 
before  making  any  effort  to  correct  the 
wrongs  for  which  she  now  seeks  redress. 
It  is  true  the  original  bill  was  filed  In  1908; 
bat,  as  we  have  said,  no  subpoena  was  Issued 
against  the  defendant,  and  It  does  not  ap- 


pear that  he  had  any  notice  of  the  bill,  or 
that  he  was  required  to  answer  the  charges 
it  contained.  The  plaintiff  has  assigned  no 
reason  for  her  failure,  for  more  than  17 
years,  to  require  George  C.  Worthington  to 
account  for  the  rents  and  profits  received 
from  her  property,  and  has  failed  to  satis- 
factorily account  for  the  great  delay  in  as- 
serting her  claim  to  the  property  purchased 
by  him.  After  such  a  lapse  of  time,  and  aft- 
er other  Interests  have  been  acquired  in  the 
property  sought  to  be  recovered,  and  death 
has  closed  the  lips  of  the  one  charged  with 
the  fraud,  in  the  absence  of  a  satisfactory 
explanation  of  the  delay,  the  plaintiff  can 
have  no  standing  in  a  court  of  equity,  where 
conscience,  good  faith,  and  reasonable  dil- 
igence are  required. 

In  the  case  of  Stearns  v.  Page,  7  How. 
819,  12  I*  Ed.  928,  Mr.  Justice  Grier  said 
that  a  complainant,  seeking  the  aid  of  a 
court  of  chancery  under  such  circumstances 
of  lapse  of  time  as  there  existed,  "must  state, 
in  his  bill,  distinctly  the  particular  act  of 
fraud,  misrepresentation,  or  concealment, 
must  specify  how,  when,  and  in  what  man- 
ner, It  was  perpetrated,  •  *  •  and  es- 
pecially must  there  be  distinct  averments  as 
to  the  time  when  the  fraud,  mistake,  con- 
cealment, or  misrepresentation  was  discov- 
ered, and  what  the  discovery  is,  so  that 
the  court  may  clearly  see  whether,  by  the 
exercise  of  ordinary  diligence,  the  discovery 
might  not  have  been  before  made";  and  In 
the  case  of  Badjer  v.  Badjer,  2  Wall.  95  (17 
L.  Ed.  836),  the  court  said  that  a  party,  seek- 
ing to  avoid  laches,  "should  set  forth  in  his 
bill  specifically  what  were  the  Impediments 
to  an  earlier  prosecution  of  his  claim,  how  he 
came  to  be  so  long  ignorant  of  his  rights,  and 
the  means  used  by  the  respondent  to  fraud- 
ulently keep  him  in  Ignorance,  and  how  and 
when  he  first  came  to  a  knowledge  of  the  mat- 
ters alleged  in  his  bill;  otherwise  the  chancel- 
lor may -justly  refuse  to  consider  his  case, 
on  his  own  showing."  In  the  case  of  Williams 
v.  Marshall,  4  Gill  &  J.  376,  Chief  Judge  Bu- 
chanan said:  "A  trustee,  who  purchases  at  his 
own  sale,  may  be  treated  in  chancery,  accord- 
ing to  circumstances,  as  a  purchaser  for  the 
benefit  of  the  cestui  que  trust,  and  not  be 
permitted  to  make  profit  by  speculating  in  the 
purchase  of  the  trust  property ;  and  he  may 
be  directed  to  sell  It  again  for  the  benefit 
of  the  cestui  que  trust,  provided  it  will  bring 
more  on  a  resale  than  the  amount  at  which 
he  bought  it ;  and,  if  not,  he  may  be  kept  to 
his  purchase,  and  held  responsible  for  the 
stipulated  price.  But  he  will  in  some  cases 
be  protected  In  his  purchase,  as,  if  the  cestui 
que  trust  be  of  full  age  at  the  time  of  sale, 
and  under  no  disability,  and,  with  full  knowl- 
edge of  the  transaction,  lies  by  for  an  un- 
reasonable time,  or,  being  under  age,  or  other 
disability,  does  not,  in  a  reasonable  time 
after  coming  of  age,  or  the  disability  is  re- 
moved, seek  to  set  aside  the  sale,  or  treat 
the  trustee  as  a  purchaser  for  his  benefit,  it 
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will  be  considered  as  an  acquiescence  In  the 
sale,  and  the  trustee  frill  not  be  disturbed  In 
bis  purchase."  Our  predecessors  have  re- 
peatedly stated  that  "In  matters  of  account, 
more  especially,  courts  of  equity  refuse  to  in- 
terfere, after  a  considerable  lapse  of  time, 
from  considerations  of  public  policy,  from 
the  difficulty  of  doing  entire  Justice  between 
the  parties  (as  a  court  of  conscience  is  bound 
to  do),  where  the  transactions  nave  become 
obscure  and  the  evidence  may  be  lost"  Haw- 
kins t.  Chapman,  86  Md.  83;  Hall  v.  Clagett, 
48  Md.  223.  In  the  case  of  Preston  v.  Hor- 
wltz,  85  Md.  164,  36  Atl.  710,  Judge  Fowler 
adopts  the  statement  of  Mr.  Beach  in  his 
Modern  Equity  that  the  principal  founda- 
tions of  the  doctrine  of  laches  "are  acquies- 
cence and  lapse  of  time ;  but  other  circum- 
stances will  be  taken  into  consideration. 
Thus  it  Is  a  material  circumstance  that  the 
claim  is  not  made  until  after  the  death  of 
those  who  could  have  explained  the  transac- 
tion." And  in  the  case  of  Ripple  v.  Kuehne, 
100  Md.  672,  60  Ati.  464,  the  court  said:  "The 
bill  was  not  filed  until  more  than  eight  years 
after  the  alleged  fraud  was  committed,  and 
almost  a  year  after  the  death  of  the  party 
charged  with  the  fraud,  and  the  attorney 
who  transacted  the  business.  This  court  has 
repeatedly  held  that  there  must  be  'con- 
science, good  faith,  and  reasonable  diligence 
to  call  into  action  the  powers  of  a  court  of 
equity,'"  and  that  "there  are  cases  where 
parties  are  in  such  position  of  interest  that 
they  ought  to  assert  their  right,  if  they  do 
not  acquiesce,  and  from  great  lapse  of  time 
they  are  presumed  to  have  acquiesced."  In 
the  case  of  Hammond  v.  Hopkins,  143  U.  S. 
224,  12  Sup.  Ct  418,  36  L  Ed.  134,  the  court 
held  that:  "A  purchase  by  a  trustee  of  trust 
property,  for  his  own  benefit,  Is  not  absolute- 
ly void,  but  voidable;  and  it  may  be  con- 
firmed by  the  parties  Interested,  either  di- 
rectly, or  by  long  acquiescence,  or  by  the  ab- 
sence of  an  election  to  avoid  the  conveyance 
within  a  reasonable  time  after  the  facts  come 
to  the  knowledge  of  the  cestui  que  trust" — 
and  Mr.  Chief  Justice  Fuller  said:  "In  all 
cases  where  actual  fraud  is  not  made  out, 
but  the  imputation  rests  upon  conjecture, 
where  the  seal  of  death  has  closed  the  lips 
of  those  whose  character  is  Involved,  and  the 
lapse  of  time  has  impaired  the  recollection 
of  transactions  and  obscured  their  details, 
the  welfare  of  society  demands  a  rigid  en- 
forcement of  the  rule  of  diligence." 

It  is  urged  by  counsel  for  the  appellant 
that,  as  between  trustee  and  cestui  que  trust, 
the  doctrine  of  laches  does  not  apply  to  "an 
express  subsisting  and  recognized  trust,  ex- 
cept in  cases  where  the  trustee  Bets  up  an  open, 
public,  and  adverse  claim  against"  the  cestui 
que  trust,  etc.  But  even  if  the  case  at  bar 
could  be  treated  as  one  between  a  trustee 
and  his  cestui  que  trust,  and  the  contention 
of  counsel  was  admitted  to  be  sound,  It  would 
afford  the  appellant  no  avenue  of  escape  from 


the  consequences  of  her  own  neglect,  for  her 
bill  charges  that  the  trustee  not  only  refused 
to  account  for  the  rents  and  profits  received 
from  her  property,  including  the  lots  be  pur- 
chased, but  that  he  asserted  title  to  It  and 
conveyed  it  as  security  for  the  payment  of 
his  debts.  In  the  case  of  Preston  v.  Horwitz. 
supra,  the  court  held  that  the  rule  that  laches 
is  a  good  defense  to  charges  of  violations  of 
an  express  trust  was  well  established  In  this 
state. 

After  carefully  examining  the  many  case* 
cited  by  the  appellant,  we  do  not  find  In  tnem 
any  warrant  for  granting  the  relief  prayed 
by  the  appellant,  and  we  must,  under  all  the 
circumstances  of  this  case,  hold  that  she  has 
been  guilty  of  gross  laches,  and  affirm  the 
decree  of  the  court  below. 

Decree  affirmed,  with  costs. 


RUPP  v.  ROGERS  et  at 

(Court  of  Appeals  of  Maryland.     Nor.  IS, 
1912.) 

Equity  -(|  82*)— Laches— Diliokrck. 

The  mer$  institution  of  a  suit  does  not  of 
Itself  relieve  a  person  of  the  charge  of  ladies; 
and,  if  he  fail  in  the  diligent  prosecution  of  the 
action,  the  consequences  are  as  though  no  ac- 
tion had  been  begun. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent. 
Dig.  i  236;   Dec.  Dig.  |  82.*] 

Appeal  from  Circuit  Court,  Baltimore 
County,  in  Equity ;  N.  Charles  Burke,  Judge. 

Action  by  Maggie  Rupp  against  Eleanor  T. 
Rogers  and  others.  Decree  for  defendants, 
and  plaintiff  appeals.    Affirmed. 

Argued  before  BOYD,  C.  J.,  and  BRIS- 
COE, PEARCE,  THOMAS,  PATTIBON,  and 
STOOKBRIDGE,  JJ. 

Robert  H.  Caw  and  Richard  B.  Tippett, 
both  of  Baltimore,  for  appellant  Wm.  Plnk- 
ney  Whyte,  Jr.,  of  Baltimore,  and  John  & 
Elisor,  of  Towron,  for  appellees. 

THOMAS,  J.  This  case  and  the  case  of 
Anna  I.  Love  v.  Eleanor  T.  Rogers  et  at 
(No.  4,  appeals  of  this  term)  85  Atl.  771, 
were  argued  together  In  this  court  The  al- 
legations and  prayer  of  the  bill  are  practi- 
cally the  same  as  the  averments  and  prayer 
of  the  bill  in  No.  4  appeals,  except  that  It 
appears  that  the  appellant  In  this  case  be- 
came 21  years  of  age  in  1897,  and  that 
George  O.  Worthington,  in  addition  to  the 
breaches  of  trust  complained  in  No.  4  ap- 
peals, used  the  timber  on  the  land  of  the  ap- 
pellant in  the  erection  of  a  house  on  one  of 
the  parcels  of  land  belonging  to  her  sister, 
Anna  I.  Love,  which  had  been  sold  for  taxes 
and  purchased  by  him. 

The  original  bill  in  this  case  was  filed  No- 
vember 25,  1908,  against  George  C.  Worth- 
ington alone,  and  he  was  summoned  and  filed 
his  answer  on  January  6,  1909,  denying  the 
charges  made  against  him.    Nothing  further 


•For  other  ease*  see  same  topic  and  section  NUMBEB.  la  Dec.  Dig.  a  Am.  Dig.  Key-No.  Series  A  Rep'r  Indexes 


Digitized  by 


Google 


Md.) 


KNEOHT  v.  MOONEY 


776 


was  done  in  the  case  for  nearly  two  years, 
and  until  after  the  death  of  the  defendant 

What  we  have  said  In  the  opinion  in  No. 
-4  appeals  applies  with  equal  force  to  this 
case;  and,  in  addition  to  the  authorities 
there  cited,  we  will  refer  to  the  case  of  Tay- 
lor v.  Carroll,  88  Md.  32,  42  AtL  920,  44  L. 
It.  A.  479,  where  It  Is  said  that  "the  mere  in- 
stitution of  a  suit  does  not  of  itself  relieve 
a  person  of  the  charge  of  laches,  and  that,  if 
lie  fall  in  the  diligent  prosecution  of  the 
action,  the  consequences  are  the  same  as 
though  no  action  had  been  begun,"  and  to 
the  case  of  Hadaway  v.  Hynson,  89  Md.  305, 
43  ML  806. 

For  the  reasons  stated  in  the  opinion  re- 
ferred to,  the  decree  of  the  court  below  must 
be  affirmed. 

Decree  affirmed,  with  costs. 


KNBCHT  et  aL  ▼.  MOONEY. 

(Court  of  Appeals  of  Maryland,    Not.  13, 
1912. 

1.  Trial  (|  420*)— Withdrawal  or  Case 
from  Jury— Denial— Waiver. 

Error,  if  any,  in  denial  of  a  motion  to 
'withdraw  the  case  from  the  jury  at  the  con- 
clusion of  plaintiff's  testimony,  is  waived  by 
defendant  subsequently  offering  evidence  in 
support  of  his  defense. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  |  983 ;   Dec.  Dig.  |  420.*] 

2.  Municipal  Corporations  (j  706*)— Use 
of  Streets— Law  op  the  Road — Negli- 
gence— Contributory  Negligence— Ques- 
tion TOR  JURT. 

In  an  action  for  injuries  to  plaintiff  by  a 
collision  with  a  vehicle  driven  by  defendant's 
servant  in  a  city  street,  evidence  held  to  require 
submission  of  the  questions  of  defendant's  neg- 
ligence and  plaintiff's  contributory  negligence 
to  the  jury. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  I  1518;  Dec.  Dig.  I 
706.*] 

3.  Trial  (|  260*)— Instructions— Request 
to  Charge— Instructions  Given. 

It  is  not  error  to  refuse  requests  to  charge 
which  so  far  as  correct  are  covered  by  instruc- 
tions given. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  g|  651-659;   Dec.  Dig.  f  260.*] 

4.  Trial  (|  261*)— Misleading  Instruc- 
tions. 

Requests  to  charge,  though  containing  a 
correct  proposition  of  law,  may  be  properly  re- 
fused, where  they  also  contain  much  foreign 
and  immaterial  matter  calculated  to  confuse 
and  mislead  the  jury. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  J|  484,  660,  671,  673,  675;    Dec.  Dig.  | 

5.  Appeal  and  Error  (f  1064*)— Review— 
Modification  op  Instructions  —  Preju- 
dice. 

In  an  action  for  Injuries  to  plaintiff  by  a 
collision  in  a  highway,  defendant  requested  an 
instruction  that  if  the  driver  of  defendant's 
cart  was  negligent  in  driving  the  same  on  or 
over  the  car  tracks  in  a  street  and  the  jury 
found  that  plaintiff's  injury  was  caused  by  any 
negligence  or  want  of  care  on  plaintiff's  part 
at  the  time  of  the  accident  directly  contribut- 


ing thereto,  "and  except  for  the  want  of  such 
care  and  caution  the  injury  would  not  have 
been  sustained,"  then  plaintiff  could  not  recov- 
er. Held,  that  the  modification  of  the  instruc- 
tion by  inserting  the  language  quoted,  and  giv- 
ing the  same  as  modified,  was  not  prejudicial 
to  defendant 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  ||  4219,  4221-4224;  Dec. 
Dig.  ,  1064.*] 

Appeal  from  Baltimore  City  Court;  Walter 
I.  Dawkins,  Jndge. 

Action  by  Samuel  Mooney  against  John  A. 
Knecht  Jr.,  and  another,  partners  trading  as 
the  Excelsior  Brick  &  Pottery  Company. 
Judgment  for  plaintiff,  and  defendants  ap- 
peal.   Affirmed 

Argued  before  BOYD,  a  J.,  and  PEARCE, 
BURKE,  THOMAS,  PATTISON.and  STOCK- 
BRIDGE,  JJ. 

J.  Royall  Tlppett  and  Richard  B.  TIppett, 
both  of  Baltimore,  for  appellants.  Charles 
C.  Fears  and  C.  Arthur  Eby,  both  of  Balti- 
more, for  appellee. 

THOMAS,  J.  This  appeal  Is  from  a  judg- 
ment of  the  Baltimore  city  court  in  a  suit 
brought  to  recover  for  injuries  alleged  to 
have  been  caused  by  the  negligence  of  the 
appellants'  servant  while  driving  a  cart  on 
one  of  the  streets  of  said  city. 

There  are  bnt  two  exceptions  in  the  record 
The  first  Is  to  the  refusal  of  the  lower  court 
to  grant  the  three  prayers  of  the  defendants, 
offered  at  the  conclusion  of  the  plaintiff's  tes- 
timony, to  withdraw  the  case  from  the  jury 
on  the  ground  of  contributory  negligence,  and 
because  the  plaintiff  had  offered  no  evidence 
legally  sufficient  to  show  negligence  on  the 
part  of  the  defendants,  and  the  second  is  to 
the  action  of  the  court  on  the  prayers  offered 
by  the  defendants  at  the  close  of  the  case. 

[1]  In  regard  to  the  first  exception,  it  is 
only  necessary  to  say  that  since  the  case  of 
Barabasz  v.  Rabat,  91  Md  53,  46  Atl.  337, 
It  has  been  the  established  rule  in  this  state 
that  where,  after  the  refusal  of  the  court  to 
grant  a  prayer  at  the  conclusion  of  plaintiff's 
testimony  to  take  the  case  from  the  jury,  the 
defendant  offers  evidence  in  support  of  his 
defense,  he  thereby  waives  any  error  in  the 
rejection  of  said  prayer,  and  the  ruling  of 
the  court  cannot  be  reviewed  on  appeal. 
United  Rys.  Co.  v.  Deane,  93  Md  619,  49  AtL 
923,  54  L.  R.  A.  942,  86  Am.  St.  Rep.  453; 
New  York,  etc.,  v.  Jones,  94  Md  24,  50  AtL 
423.  As  the  defendants  by  their  first  three 
prayers  offered  at  the  close  of  the  case  re- 
newed their  effort  to  withdraw  the  case  from 
the  jury  on  the  grounds  already  stated,  It 
will  be  necessary  to  examine  the  evidence  in 
the  case. 

The  plaintiff  offered  in  evidence  the  ordi- 
nance of  the  mayor  and  city  council  of  Bal- 
timore, which  provides,  "The  drivers  of  all 
carriages  of  burden  or  pleasure,  and  the  rid- 
ers of  all  bicycles  of  every  kind  whatsoever, 
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driving,  riding  or  passing  through  the  streets, 
lanes  or  alleys  of  the  city  (where  there  is 
room  sufficient  for  two  to  pass),  shall  keep 
on  that  side  of  the  street,  lane  or  alley  on 
their  right  hands,  respectively,  etc.,"  and  also 
the  ordinance  of  the  mayor  and  city  council 
of  Baltimore  which  provides  that  "vehicles 
shall  keep  to  the  right  of  the  center  of  all 
streets,"  and  "vehicles  meeting  shall  pass 
each  other  to  the  right,"  and  then  offered 
evidence  tending  to  show  that  the  plaintiff 
on  the  8th  of  August,  1911,  was  driving  a 
one-horse  wagon  along  the  north  or  right- 
hand  side  of  Pratt  street  and  going  west, 
that  there  was  a  horse  and  wagon  standing 
on  the  north  side  of  Pratt  street,  close  to  the 
curb  stone  in  front  of  326  West  Pratt  street, 
facing  west,  with  the  wheels  of  the  wagon  In 
the  gutter;  that  a  cart,  driven  by  the  servant 
of  the  defendants  and  loaded  with  bricks, 
was  coming  east  on  Pratt  street;  that  the 
Baltimore  &  Ohio  Railroad  Company  has  a 
single  track  in  the  center  of  the  street,  and 
that  the  left-hand  wheel  of  the  cart  was 
about  six  Inches  north  of  the  north  rail  of 
the  track,  and  that  the  right-hand  wheel 
was  between  the  rails  of  the  track;  that  the 
distance  between  the  north  curb  of  Pratt 
street  and  the  north  rail  of  the  railroad  track 
is  17  feet;  that  the  plaintiff's  wagon  was  6 
feet  wide,  and  that  the  width  of  the  wagon 
standing  in  front  of  326  West  Pratt  street 
was  about  the  same;  that  the  space  between 
the  wagon  In  front  of  326  West  Pratt  street 
and  the  cart  was  about  10  feet,  and  that  as 
the  plaintiff  attempted  to  drive  around  the 
said  wagon  and  between  It  and  the  approach- 
ing cart,  Just  as  he  was  passing  between  the 
cart  and  wagon,  the  cart  suddenly  turned 
towards  him,  and  towards  the  north  side  of 
the  track,  and  the  wheel  of  the  cart  struck 
the  hub  of  the  front  wheel  of  his  wagon, 
throwing  his  horse  around  towards  the  track, 
and  the  plaintiff  was  thrown  out  of  his 
wagon  and  Injured;  that  in  driving  between 
the  wagon  and  cart  the  plaintiff  drove  as 
close  to  the  wagon  as  he  could;  that  the 
driver  of  the  cart  was  whipping  his  horse  or 
mule  and  driving  as  fast  as  his  horse  could 
walk,  and  that  the  plaintiff  was  driving  in  a 
walk;  that  there  was  no  obstruction  on  the 
south  side  of  the  track  at  the  place  where 
the  accident  occurred;  and  that  there  was 
nothing  there  to  prevent  the  man  driving  the 
cart  from  turning  to  the  right 

The  defendants  offered  evidence  tending  to 
show  that  the  driver  of  the  cart  was  going 
east  on  Pratt  street,  and,  before  he  reached 
the  point  of  the  accident,  he  drove  on  the 
railroad  track  to  avoid  some  piles  of  dirt  and 
holes  In  the  street  on  the  south  side  of  the 
track;  that  the  left  wheel  of  the  cart  was 
on  or  south  of  the  north  rail  of  the  track, 
and  the  right-hand  wheel  was  south  of  the 
south  rail;  that  the  driver  of  the  cart  saw 
the  plaintiff  coming  west  on  Pratt  street, 
and  that  there  was  plenty  of  room  for  him 


to  pass  between  the  wagon  In  front  of  32tt 
West  Pratt  street  and  the  cart;  and  that  as 
the  plaintiff  turned  to  go  around  the  wagon 
he  drove  too  far  to  the  south,  and  the  wheel 
of  his  wagon  struck  the  hub  of  the  cart 
wheel.  The  defendants  also  offered  evidence 
tending  to  show  that  by  reason  of  the  holes 
and  dirt  and  other  obstructions  on  the  south 
side  of  the  track  It  was  Impossible  for  the 
defendants'  servant  to  hare  driven  to  the 
south  side  of  the  street 

[2]  It  Is  urged  by  counsel  for  the  appel- 
lants that  there  is  no  evidence  of  negligence 
on  the  part  of  the  driver  of  the  cart,  and  that 
the  accident  was  caused  by  the  negligence  of 
the  plaintiff  In  attempting  to  drive  between 
the  wagon  and  cart,  Instead  of  waiting  until 
the  cart  had  passed  the  point  of  the  collision. 
But  it  is  apparent  from  this  brief  review  of 
the  evidence  that  according  to  the  evidence 
adduced  by  the  plaintiff,  the  accident  was 
caused  by  the  sudden  turning  of  the  cart  to- 
wards the  plaintiff  as  he  was  driving  between 
it  and  the  wagon,  while  the  evidence  offered 
by  the  defendants  tends  to  show  that  the  col- 
lision was  the  direct  result  of  the  plaintiff's 
own  carelessness.  If  we  accept  the  plaintiff's 
version  of  how  the  accident  occurred,  then 
the  defendants'  servant  was  guilty  of  neg- 
ligence In  suddenly  turning  the  cart  In  the  di- 
rection of  the  plaintiff,  as  be  was  passing  be- 
tween the  cart  and  wagon.  On  the  other 
hand,  if  the  statement  of  the  defendants' 
servant  Is  true  the  plaintiff  was  the  victim  of 
his  own  recklessness.  Under  such  dream- 
stances  the  questions  of  negligence  and  con- 
tributory negligence  are  matters  for  the  jury 
to  determine. 

It  Is  said  in  United  Railways  v.  Seymour, 
92  Md.  425,  48  Atl.  850:  "Negligence  Is  usual- 
ly a  question  for  the  jury  to  decide  upon  all 
the  facts  of  the  case  (Shipley's  Case,  31  Md. 
368;  B.  &  O.  R.  R.  ▼.  Miller,  29  Md  252  [96 
Am.  Dec.  528]),  and  when,  'it  can  only  be  cor- 
rectly determined  by  considering  all  the  at- 
tending and  surrounding  circumstances  of  the 
transaction,  it  falls  within  the  province  of 
the  jury  to  pass  upon  and  characterise  it' " 
In  the  same  case  Judge  Page  said  that :  "Un- 
less the  uncontradicted  evidence  in  the  case 
proves  such  a  glaring  act  of  carelessness  on 
the  part  of  the  appellee  as  to  amount  In  law 
to  contributory  negligence,  it  is  the  duty  of 
the  court  to  submit  the  matter  to  the  jury." 
In  the  case  of  Cooke  v.  Baltimore  Traction 
Co.,  80  Md  551,  31  Atl.  827,  this  court  held 
that  the  uncontradicted  evidence  In  the  case 
must  establish  some  distinct  prominent  and 
oeclslve  fact,  about  which  ordinary  minds 
would  not  differ,  In  order  to  justify  the  court 
in  pronouncing  the  plaintiff's  conduct  such 
contributing  negligence  In  law  as  prevents 
a  recovery.  In  the  case  at  bar  there  is  no 
such  decisive  act  of  negligence  on  the  part 
of  the  plaintiff.  According  to  the  evidence, 
there  was  ample  space  between  the  wagon 
standing  in  front  of  326  West  Pratt  street 
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and  the  cart  through  which  he  could  have 
passed  In  safety,  and  the  court  cannot  say 
as  a  matter  of  law  that  he  was  negligent  in 
attempting  to  do  so. 

The  defendants'  fourth,  fifth,  and  sixth 
prayers  are  as  follows : 

"Fourth.  The  court  instructs  the  jury  if 
they  find  from  the  evidence  that  on  the  morn- 
ing of  August  8,  1911,  Edward  Adams,  the 
employs  of  the  defendants,  hauled  a  load  of 
500  arch  bricks,  weighing  more  than  a  ton, 
loaded  on  a  cart,  pulled  by  a  horse  of  the 
defendants  from  the  brickyard  of  the  defend- 
ants on  Benson  avenue,  near  St  Agnes  Hos- 
pital, intending  to  deliver  the  same  at  the 
Fidelity  Building  on  North  Charles  street, 
that  said  driver  drove  said  horse  and  loaded 
cart  on  Wilkens  avenue  to  Gilmor  street,  and 
thence  to  Pratt  street,  and  then  drove  east- 
erly on  the  south  side  of  Pratt  street,  that 
after  passing  Eutaw  street,  in  the  exercise 
of  reasonable  and  ordinary  care,  and  believ- 
ing the  condition  of  the  south  side  of  Pratt 
street  between  Howard  and  Eutaw  streets 
at  that  time  to  be  unsafe  for  driving  said 
horse  and  loaded  cart  over  the  same,  if  the 
Jury  so  find,  drove  said  horse  and  loaded 
cart  eastwardly  on  or  over  the  car  tracks 
in  or  near  the  center  of  Pratt  street,  that  the 
plaintiff  was  driving  his  horse  and  wagon 
west  on  Pratt  street  south  of  No.  324  or  326 
West  Pratt  street  between  a  wagon  standing 
near  the  front  of  No.  324  or  326  West  Pratt 
street  and  said  loaded  cart,  and  that  in  so 
doing  the  hub  of  the  left  bind  wheel  of  the 
plaintiff's  wagon  collided  with  the  left  hub 
of  defendants'  cart,  and  the  plaintiff  was 
thereby  thrown  out  of  his  wagon  and  in- 
jured, and  that  the  said  injury  to  the  plain- 
tiff was  not  caused  by  the  negligence  or  want 
of  ordinary  care  on  the  part  of  the  driver 
of  the  horse  and  loaded  cart  of  the  defend- 
ants, then  they  will  find  their  verdict  for  the 
defendants. 

"Fifth.  Even  if  the  jury  find  from  the 
evidence  that,  under  the  circumstances  of 
the  case,  the  driver  of  the  cart  in  question 
was  negligent  in  driving  the  said  cart  east- 
wardly between  Eutaw  and  Howard  streets 
on  or  over  the  car  tracks  near  the  center  of 
Pratt  street,  yet,  If  they  further  find  that 
the  injury  to  the  plaintiff  complained  of  was 
caused  by  any  negligence  or  want  of  rea- 
sonable care  on  the  part  of  the  plaintiff  at 
the  time  of  the  accident  directly  contribut- 
ing thereto,  and  except  for  the  want  of  such 
care  and  caution  the  injury  would  not  have 
been  sustained,  then  the  plaintiff  cannot  re- 
cover. 

"Sixth.  If  the  Jury  find  from  the  evidence 
that  there  is  a  single  car  track,  two  rails, 
in  the  bed  of  Pratt  street  between  Eutaw 
and  Howard  streets  about  the  center  of  Pratt 
street,  that  the  accident  to  the  plaintiff  oc- 
curred on  Pratt  street  south  of  a  wagon 
standing  in  front  of  No.  324  or  326  West 
Pratt  street,  that  at  the  time  of  the  accident 


the  defendants'  cart  was  loaded  with  brick, 
weighing  more  than  a  ton,  going  east,  drawn 
by  a  horse  of  the  defendants,  that  before 
and  at  the  time  of  the  accident  the  said 
horse  and  cart  were  driven  easterly,  in  a 
straight  course  on  Pratt  street,  on  or  over 
said  car  tracks,  that  the  plaintiff,  before  the 
accident,  had  a  clear  view  of  said  horse  and 
cart,  that  the  plaintiff,  driving  westerly  on 
Pratt  street,  did  not  use  reasonable  care  to 
avoid  Injury  to  himself,  and  undertook  to 
drive  his  horse  and  wagon  through  the  space 
between  said  wagon  In  front  of  No.  324  or 
326  West  Pratt  street,  and  the  left  hub  of 
the  defendants'  cart,  and  that  in  attempt- 
ing so  to  do  the  hub  of  the  left  hind  wheel 
of  the  plaintiff's  wagon  collided  with  the  hub 
of  the  left  wheel  of  the  defendants'  cart,  and 
thereby  the  plaintiff  was  thrown  out  of  his 
wagon  and  injured,  and  shall  further  find 
that  such  failure  of  the  plaintiff  to  use  rea- 
sonable care  on  his  part  to  avoid  Injury  to 
himself,  under  the  circumstances,  contrib- 
uted directly  to  his  Injury,  then  the  plaintiff 
cannot  recover." 

[3, 4]  There  was  no  error  in  the  rejection 
of  defendants'  fourth  and  sixth  prayers.  In 
so  far  as  they  could  be  said  to  properly 
present  the  law  of  the  case,  they  were  cov- . 
ered  by  defendants'  fifth  prayer.  Of  course, 
the  plaintiff  could  not  recover  if  the  acci- 
dent was  not  caused  by  the  negligence  of  the 
defendants'  servant,  or  if  the  plaintiff's  neg- 
ligence directly,  contributed  to  his  injury, 
but  these  prayers  contain  much  matter  for- 
eign and  immaterial  to  the  real  Issue  in  the 
case  which  was  calculated  to  confuse  and 
mislead  the  Jury.  The  route  defendants' 
servant  took  to  reach  Pratt  street,  or  what 
he  thought  was  the  condition  of  the  south 
side  of  Pratt  street,  as  distinguished  from 
its  real  condition,  were  matters  that  could 
not  possibly  aid  the  jury  in  reaching  a  prop- 
er conclusion,  and  could  only  tend  to  confuse 
and  mislead  them.  Moreover,  defendants' 
sixth  prayer  practically  told  the  jury  that 
the  plaintiff  was  guilty  of  negligence  in  at- 
tempting to  drive  through  the  space  between 
the  cart  and  the  wagon  standing  on  the  north 
side  of  Pratt  street 

[I]  The  court  below  granted  defendants' 
fifth  prayer  after  adding  thereto  the  words, 
"and  except  for  the  want  of  such  care  and 
caution  the  injury  would  not  have  been  sus- 
tained." Assuming  that  the  prayer  was  good 
without  the  modification,  the  plaintiff  was 
not  prejudiced  by  it  The  court  below  mere- 
ly adopted  the  language  of  the  court  In  Lew- 
is  v.  B.  A  O.  R.  R.  Co.,  38  Md.  588,  17  Am. 
Rep.  521 ;  B.  A  O.  R.  R.  Co.  v.  Kean,  65  Md. 
394,  5  AtL  325;  and  Meister  v.  Alber,  85 
Md.  72,  36  AtL  360 ;  and  in  the  case  of  Bal- 
timore City  v.  Lobe,  90  Md.  at  page  314,  45 
Atl.  at  page  193,  the  court  said:  "The'  modi- 
fication of  the  court  in  the  defendant's  third 
prayer  was  a  change  of  form  only,  and  did 
not  modify  the  law.    As  offered,  the  jury 
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were  told  that,  If  the  plaintiff  did  not  use 
reasonable  care  and  diligence,  and  the  in- 
Jury  complained  of  could  hare  been  avoided 
had  be  done  so,  then  he  is  not  entitled  to 
recover.'  As  modified  by  the  court,  they  were 
told  that  If  the  plaintiff  did  not  use  reason- 
able care  and  diligence,  and  the  injury  com- 
plained of  too*  directly  due  to  such  failure, 
then  he  is  not  entitled  to  recover.'  There 
is  no  material  difference  in  saying  that  if 
the  plaintiff  was  guilty  of  negligence  which 
directly  contributed  to  cause  the  accident, 
and  that  he  was  guilty  of  negligence  but 
for  which  the  injury  would  have  been  avoid- 
ed; for,  if  the  accident  would  have  been 
avoided  by  the  use  of  care  and  diligence,  it 
follows  that  the  want  of  such  care  and  dili- 
gence directly  contributed  to  cause  it." 

Finding  no  reversible  error  In  the  rulings 
of  the  court  below,  the  Judgment  must  be 
affirmed. 

Judgment  affirmed,  with  costs. 


WILMER  v.  PICKA. 

(Court  of  Appeals  of  Maryland.     Nov.  18, 
1912.) 

1.  Justices  of  the  Peace  ($  128*)— Enjoin- 
ing  Judgment — Service  or  Pbocess— Suf- 
ficiency of  Evidence. 

Evidence,  in  an  action  to  enjoin  the  en- 
forcement of  a  Justice's  judgment  taken  against 
a  garnishee  in  her  absence,  held  inadequate  to 
prove  either  personal  service  or  a  voluntary  ap- 
pearance. 

[Ed.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  ||  402-407;  Dec.  Dig.  | 
12&»] 

2.  Justices  of  the  Peace  (|  128*)— Enjoin- 
ing Enforcement  of  Judgment  —  Ques- 
tion fob  Court— Service  of  Process. 

A  question  of  the  sufficiency  of  the  evi- 
dence to  show  whether  a  justice  of  the  peace 
obtained  jurisdiction,  either  by  legal  service  or 
by  a  voluntary  appearance,  was  for  the  court, 
in  an  action  to  enjoin  the  enforcement  of  the 
justice's  judgment  rendered  against  plaintiff  aa 
a  garnishee. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  IS  402-407;  Dec  Dig.  | 
128.»] 

3.  Justices  of  the  Peace  (I  128*)— Enjoin- 
ing Enforcement  ■  of  judgment— Com- 
plaint—Admission  of  Personal  Service. 

A  statement  in  a  bill  of  complaint  in  an 
action  to  enjoin  the  enforcement  of  a  justice's 
judgment  rendered  against  plaintiff  as  a  gar- 
nishee, that  when  plaintiff  "was  notified  to  ap- 
pear" before  the  justice  she  was  ill  In  bed  was 
not  necessarily  an  admission  of  personal  serv- 
ice. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  f  |  402-407 ;  Dec.  Dig.  | 
128.*] 

4.  Justices  of  the  Peace  <|  87*>— Garnish- 
ment—Service— Sufficiency. 

Service  of  process  upon  the  daughter  of  a 
garnishee  did  not  confer  jurisdiction  over  the 
garnishee,  though  she  had  actual  knowledge  of 
the  proceedings. 

[Ed.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  IS  296-305 ;  Dec.  Dig.  | 
87.»] 


5.  Injunction  (|  176*)— Motion  to  Dissolve 

—Decree. 

On  denial  of  a  motion  to  dissolve  a  prelim- 
inary injunction,  the  court  will  not  render  a 
final  decree,  but  will  merely  continue  the  in- 
junction until  final  hearing. 

[Ed.  Note. — For  other  cases,  see  Injunction, 
Cent  Dig.  SI  389,  395 ;   Dec  Dig.  |  17«.«J 

Appeal  from  Circuit  Court  of  Baltimore 
City;   Chas.  W.  Heulsler,  Judge. 

Bill  by  Anna  Picka  against  Edwin  If.  WU- 
mer.  From  decree  overruling  motion  for  the 
dissolution  of  preliminary  injunction  and 
making  same  perpetual,  defendant  appeals. 
Reversed  and  remanded. 

Argued  before  BOYD,  a  J.,  and  BRISCOE. 
PEARCE,  BURKE,  THOMAS,  PATTISON. 
and  STOCKBRIDGE,  JJ. 

David  Ash,  of  Baltimore,  for  appellant 
Morrill  N.  Packard,  of  Baltimore,  tor  ap- 
pellee. 

PEARCE,  J.  This  Is  an  appeal  from  a  de- 
cree of  the  circuit  court  of  Baltimore  city, 
overruling  a  motion  for  the  dissolution  of  a 
preliminary  Injunction  and  making  the  same 
perpetual. 

On  April  24,  1894,  the  appellant,  Edwin  M. 
Wllmer,  obtained  a  Judgment  for  $63.18 
against  Christopher  C.  Dunn  before  a  Justice 
of  the  peace  of  Baltimore  city,  and  on  De- 
cember 20,  1909,  he  caused  an  attachment 
to  be  Issued  thereon  for  the  purpose  of  reach- 
ing assets  of  Dunn,  alleged  to  be  In  the 
hands  of  Anna  Picka,  the  appellee,  and  the 
garnishee  In  the  attachment  case. 

The  bill  of  complaint  of  the  appellee  set 
out  the  docket  entries  in  the  attachment  caae 
as  follows: 

"Edwin  M.  Wllmer  v.  Anna  and  Anton  Picka, 
Garnishee  of  Christopher  C.  Dunn. 

"Attachment  on  judgment,  $63.18,  with  In- 
terest from  4/24/94  and  costs.  Writ  issued 
Dec.  20,  1909,  directed  to  Slunt,  constable. 
Returnable  January  17,  1910, 10  a.  m.  sharp. 
Returned  summoned.  Ruled  to  January  17, 
1910,  sharp.  January  17,  1910,  plaintiff  ap- 
peared; garnishee  failed  to  appear;  writ 
heard  ex  parte.  Judgment  of  condemnation 
for  $63.18,  with  Interest  from  4/24/1894,  and 
$4.69  costs  to  Anna  Picka,  garnishee. 

"Witness  my  hand  and  seal.  James  W. 
Clay.    [SeaL]" 

There  was  also  filed  with  the  bfll,  aa  Ex- 
hibit No.  1,  the  following  paper: 

"Certified  Copy.  Magistrate's  Docket 

"In  the  Superior  Court  of  Baltimore  City. 
"Edwin  M.  Wllmer  v.  Anna  Picka. 
"Baltimore,  Jany.  17, 1910. 
"Plaintiff  appeared.     Garnishee  failed  to 
appear.    Trial  ex  parte. 

"Judgment  of  condemnation  In  favor  of 
plaintiff  for  sixty-three  dollars  and  eighteen 
cents,  debt  current  money,  with  Interest 
from  April   24,   1894,   until  paid,   and  four 
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dollars  and  sixty-nine   cents  costs.     Costs 
paid  by  plaintiff. 
"Witness  my  band  and  seal.     James  W. 

„     Clay,  Jr.    [SeaL] 

"True  copy.    Teste:   James  W.  Clay,  Jus- 
tice of  the  Peace.    [Seal.] 

I         "Bec'd.  for  record  Feby.  6,  1911,  at  8.15 

it     o'clock  p.  m.;   same  day  recorded,  exd.  per 
Stephen  a  little,  clerk,  18  Feby.,  1911,  fl. 

,      fa.  issned  to  March  R.  D.  (No.  78)"— to  which 
is  attached  the  proper  certificate  of  the  clerk 

:     of  the  superior  court 

The  bill  then  alleges  that  under  said  fl. 
fa.  the  sheriff  of  Baltimore  city  had  levied 
on  the  plaintiff's  Interest  in  certain  lease- 
hold property  in  Baltimore  city,  known  as 
No.  966  Colllngton  avenue,  and  was  about 
:  to  advertise  and  sell  the  same  to  satisfy  said 
Judgment  of  condemnation;  that  the  appel- 
lee was  not  then,  and  never  had  been,  In- 
debted to  said  Dunn  In  any  amount  what- 
ever, and  never  had  in  her  bands  any  mon- 
ey, credits,  or  property  belonging  to  said 
Dunn.  It  further  alleged,  using  here  the 
exact  language  of  the  bill,  "that  when  your 
•  oratrlx  was  notified  to  appear  before  Justice 
Clay  she  was  ill  in  bed,  and  sent  her  daugh- 
ter, Mary  Plcka,  to  the  said  Clay's  office,  and 
who  related  to  him  her  mother's  indisposi- 
tion, and  when  informed  as  to  the  nature 
of  the  suit  Informed  the  said  Clay  that  her 
mother,  your  oratrlx,  did  not  know  Chris- 
topher C.  Dunn,  had  never  known  him,  did 
not  owe  him  anything,  and  did  not  have  in 
her  possession  any  property  of  any  kind  be- 
longing to  him ;  whereupon  she  waB  assured 
by  said  Clay  that  her  mother  would  have  no 
more  trouble  about  the  matter,  and  that 
nothing  would  be  done  further  with  the  case 
against  her  mother;"  that,  relying  upon  the 
assurances  of  said  Clay,  she  believed  the 
salt  had  been  withdrawn,  until  more  than  a 
year  later,  when  the  said  levy  was  made  on 
her  property;  that  there  was  no  proof  of 
assets  made  to  warrant  said  Judgment  of 
condemnation,  and  that  the  same  was  ren- 
dered by  fraud  and  collusion  between  said 
Wilmer  and  said  Clay;  and  that  the  Judg- 
ment against  said  Dunn  was  barred  by  limi- 
tations when  the  Attachment  was  Issued 
thereon,  December  20,  1909. 

The  appellant  answered,  alleging  that'  the 
original  Judgment  against  Dunn  had  been 
renewed  by  scire  facias  July  27,  1906,  of 
which  the  appellee's  solicitor  was  Informed 
by  the  appellant  March  11,  1911;  that  the 
appellee,  In  that  paragraph  of  her  bill  of 
complaint  which  we  have  transcribed,  had 
admitted  that  she  had  been  regularly  and 
duly  summoned;  that  her  failure  to  plead 
to  the  attachment  was  an  admission  of  as- 
sets ;  and  that  she  had  a  full  and  complete 
remedy  at  law,  which  she  had  waived  by 
ber  failure  to  appeal  from  the  Judgment  of 
condemnation.  He  denied  that  there  was 
any  such  assurance  given  by  Justice  Clay 
to  the  appellee's  daughter  as  was  alleged  in 


the  bill  of  complaint,  and  averred  that  the 
Justice  only  told  her  it  was  the  appellee's 
duty  to  personally  appear  and  defend;  and 
be  denied  all  and  any  fraud  or  collusion  In 
obtaining  the  Judgment  of  condemnation. 
The  general  replication  was  filed,  and  testi- 
mony was  taken  in  open  court 

[1]  Dunn  testified  that  he  knew  Edwin  M. 
Wilmer,  and  said  he  was  the  defendant  in 
the  Judgment  upon  which  the  attachment  is- 
sued ;  that  he  had  seen  Anna  Plcka,  but  did 
not  know  her,  had  never  spoken  to  her,  had 
never  had  any  dealings  with  her,  and  she 
had  never  owed  him  anything,  nor  had  any 
money  or  property  belonging  to  him. 

Mary  Plcka  testified  that  she  lived  with 
her  mother,  Anna  Plcka;  that  when  the  con- 
stable come  to  the  house  her  mother  was  ill 
in  bed,  and  the  constable  did  not  see  her; 
that  he  only  saw  the  daughter;  that  he  gave 
witness  a  slip  of  paper  and  told  her  to  go 
up  to  Wilmer's  office  on  Courtland  street; 
that  when  the  time  came  she  went  up,  as  her 
mother  was  sick  and  eould  not  go;  that 
she  there  saw  Justice  Clay,  and  gave  him 
the  slip  of  paper  and  told  him  her  mother 
was  sick  In  bed,  and  he  said  to  her:  "All 
right  don't  bother;  nothing  won't  be  the 
matter.  Don't  worry  aoout  it" — and  she 
went  home  and  told  her  mother  what  he 
said,  and  they  heard  no  more  about  it  until 
the  next  February,  when  the  record  shows 
the  fl.  fa.  was  Issued. 
.  Anna  Plcka,  the  appellee,  was  unable  to 
speak  a  word  of  English,  and  testified  through 
an  interpreter.  She  said  that  about  a  year 
before  she  was  sick,  and  then  received  "a 
notice  from  a  certain  Mr.  Dunn,  whom  she 
did  not  know."  She  was  asked,  "Were  you 
ever  summoned  by  a  constable  to  appear  In 
the  case  of  Edwin  M.  Wilmer  v.  Anna  Plcka, 
and  was  that  summons  given  to  you  person- 
ally?" but  upon1  objection  by  the  appellant 
she  was  not  allowed  to  answer  that  Question. 
She  said  she  never  knew  him,  never  owed 
him  anything,  and  never  had  in  her  posses- 
sion any  money  or  property  belonging  to  him. 

James  W.  Clay,  for  the  appellant  testified 
that  he  was  the  Justice  who  Issued  the  writ ; 
that  he  had  "a  branch  office"  in  a  back 
room  of!  Mr.  Wilmer's  office  at  a  very  low 
rent;  that  about  half  an  hour  after  the 
usual  tune  was  set  Mary  Picka  came  in  and 
said  her  mother  had  sent  her,  but  did  not 
say  her  mother  was  ill  In  bed,  but  only  that 
she  could  not  come.  "I  told  her  not  to  wor- 
ry, but  to  go  home  and  send  her  mother  to 
me;  bub  she  did  not  come,  and  I  never  saw 
the  mother.  I  held  the  case  sub  curia  three 
days.  Did  not  issue  any  Judgment  for  three 
days,  thinking  she  might  come;  but  she 
didn't"  He  said  no  one  gave  him  any  in- 
formation or  testimony  that  there  was  any- 
thing owing  by  Mrs.  Plcka  to  Dunn,  and 
that  it  was  not  his  place  to  know  where  the 
money  was  coming  from. 

Edwin  M.  Wilmer  testified  that  on  Jan- 
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uary  17,  1910,  "he  waited  quite  a  while  at 
the  justice's  office,  and  finally  a  young  girl 
came  in  and  handed  to  the  Justice  the  notice 
which  had  teen  tent  out  for  delivery  to  the 
garnishee ;"  and  she  said  her  mother  had 
sent  that  notice  up  to  the  Justice,  and  to  say 
that  she  could  not  come.  The  justice  told 
her  the  garnishee  must  appear  to  the  writ. 
"She  then  left  and  the  justice  decided  to 
call  the  case,  and  the  plaintiff '  (myself)  in 
that  case  filed  the  Judgment  against  Dunn 
and  read  the  writ"  He  said  that  was  sub- 
stantially all  that  was  said,  and  that  there 
was  no  fraud  or  collusion  in  obtaining  the 
Judgment'  of  condemnation,  and  no  induce- 
ment held  out  by  him  to  procure  it. 

[2]  It  is  obvious  from  this  summary  of  the 
testimony  that  the  primary  and  vital  ques- 
tion for  determination  is  whether  the  justice 
ever  obtained  Jurisdiction  over  the  person  of 
the  appellee,  either  by  legal  service  of  the 
summons  to  appear,  or  by  a  voluntary  ap- 
pearance on  her  part;  and  that  this  is  a 
question  of  fact,  determinable  in  an  equity 
case  by  the  court. 

In  Wilmer  v.  Epstein,  116  Md.  140,  81  Atl. 
370,  the  object  of  the  suit  was  to  restrain 
the  enforcement  of  a  Judgment  obtained  be- 
fore a  Justice  of  the  peace,  and  alleged  to  be 
void  for  want  of  Jurisdiction.  The  appellant 
in  that  case  was  the  same  person  who  is 
appellant  here,  and  there  the  appellees  were 
made  garnishees  of  one  O'Grady  in  an  at- 
tachment issued  by  Wilmer  on  a  Judgment 
previously  obtained  by  him  against  O'Grady, 
and  a  Judgment  of  condemnation  was  ren- 
dered against  the  garnishees.  Their  bill  al- 
leged they  were  never  summoned  in  the  case 
In  which  judgment  of  condemnation  was  ren- 
dered, and  that  the  Judgment  was  not  re- 
corded and  notice  given  of  its  entry  until  the 
time  for  appeal  had  expired,  and  that  the 
Judgment  of  condemnation  was  consequently 
void. 

In  that  case,  in  declaring  the  judgment  of 
condemnation  to  be  void  for  want  of  proper 
service  of  process  upon  the  garnishee,  the 
court  said:  "It  is  elementary  law  that  be- 
fore a  valid  judgment  in  personam  can  be 
rendered  Jurisdiction  of  the  person  of  the 
defendant  must  be  acquired,  either  by  per- 
sonal service  or  process  upon  him,  or  by  his 
voluntary  appearance.  2  Poe  on  Pleading 
and  Practice  (3d  Ed.)  f  62.  The  service  of 
the  summons  must  be  a  personal  one;  and 
the  officer  charged  with  the  duty  of  serving 
it  is  not  authorized  to  leave  a  copy  of  it  at 
the  office,  residence,  or  place  of  business  of 
the  defendant  and  return  him  as  summoned, 
nor  to  serve  it  upon  his  wife,  agent,  or  part- 
ner." In  Hanley  v.  Donoghue,  59  Md.  243, 
43  Am.  Rep.  554,  the  court  said:  "It  is  es- 
sential to  the  validity  of  a  judgment  in  per- 
sonam that  the  court  should  have  Jurisdic- 
tion over  the  parties,  and,  if  rendered  with- 
out such  jurisdiction,  it  Is  a  mere  nullity, 


*  *  *  and  may  be  assailed  at  all  times 
and  in  all  proceedings  by  which  It  is  sought 
to  be  enforced." 

In  Wilmer  v.  Epstein,  supra,  it  affirmatiTe- 
ly  appeared  from  the  return  of  the  constable 
that  the  only  service  was  upon  an  Individual 
not  a  member  of  the  firm  intended  to  be 
made  garnishees;  but  the  failure  to  mate 
personal  service,  even  when  a  prima  fade 
case  is  made  by  a  return  of  summoned,  mar 
be  established  otherwise. 

It  Is  true  that  the  mere  denial  of  personal 
service  by  the  party  returned  summoned  will 
not  avail  to  defeat  or  rebut  the  sworn  re- 
turn of  the  officer;  but  we  are  of  opinion 
that  it  sufficiently  appears  from  all  the  evi- 
dence in  this  record  that  the  process  was 
not  personally  served  upon  the  garnishee, 
and  that  she  did  not  voluntarily  appear  to 
the  attachment 

[8]  Mary  Picka,  a  competent  witness, 
swears  that  the  officer  never  saw  her  mother; 
and  the  mother  was  not  allowed  to  answer 
whether  the  process  was  personally  served  up- 
on her.  The  language  used  in  the  bill,  "flat 
when  she  was  notified  to  appear  before  Jus- 
tice Clay  she  was  ill  in  bed,"  does  not  neces- 
sarily Import  personal  service,  and  in  tbe 
light  of  the  positive  testimony  of  the  daugh- 
ter that  It  was  not  so  served,  and  in  tbe 
light  of  the  denial  to  Anna  Picka  of  tbe 
right  to  testify  upon  that  point  cannot  be 
properly  or  fairly  held  to  be  an  admission 
of  personal  service.  He  was  not  produced  to 
support  the  docket  entry  of  "summoned"; 
nor  was  any  evidence  offered  of  his  deatb, 
or  of  any  other  inability  to  produce  bun  to 
support  the  docket  entry,  and  to  contradict 
the  positive  testimony  of  the  daughter.  Not 
only  so,  but  Mr.  Winner's  testimony  Is  posi- 
tive that  the  daughter,  on  January  17,  1910. 
herself  "handed  the  Justice  the  notice  wnicb 
had  been  sent  out  for  delivery  to  the  gar- 
nishee"; that  is,  the  process  to  be  served. 
The  constable  could  not  therefore,  have  pre- 
viously made  any  return  of  the  process,  and 
the  docket  entries  set  out  in  the  bill  of  com- 
plaint show  the  writ  was  returnable  Jan- 
uary 17,  1910.  It  was  not  returned  preTious- 
ly,  and  was  only  then  returned  by  the  daugh- 
ter to  the  justice  and  Immediately  ruled  to 
January  17,  1910,  and  tbe  matter  heard  « 
parte.  It  would  be  a  mockery  of  justice,  in 
tbe  face  of  the  testimony  in  this  case,  to 
hold,  either  that  there  is  adequate  proof  of 
personal  service  of  process,  or  of  a  volun- 
tary appearance,  In  lieu  of  personal  serriee, 
by  this  woman,  who  could  not  speak  or  un- 
derstand the  English  language. 

[4]  It  does  not  matter  that  she  may  bate 
been  informed  by  her  daughter  of  the  nature 
of  the  proceeding.  This  was  expressly  held 
in  the  Epstein  Case,  supra,  and  sustained  bj 
a  Michigan  decision,  Wilcke  v.  Duross,  W 
Mich.  243,  107  N.  W.  907,  115  Am.  St  Rei' 
394,    where  process  "was   served   upon  tbe 
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daughter  of  the  person  Intended  to  be  sum- 
moned, and  the  latter  had  actual  knowledge 
of  the  proceeding,  but  the  court  held  this 
gave  no  Jurisdiction  to  enter  Judgment 
against  the  person  sought  to  be  served  by 
the  writ,  and  that  equity  would  restrain  its 
enforcement,  and  other  cases  were  cited  to 
the  same  effect  In  the  Epstein  Case,  supra, 
It  may  not  be  amiss  to  direct  attention  to 
a  serious  misconception  of  duty  and  power 
on  the  part  of  the  Justice  in  this  case,  who 
testified  that  there  was  no  proof  of  assets, 
and  no  necessity  for  each  proof,  and  also  to 
the  contradiction  between  his  testimony  that 
he  waited  three  days  after  the  daughter  ap- 
peared on  January  17,  1910,  before  entering 
judgment  of  condemnation,  and  his  own  rec- 
ord, which  showed  he  entered  judgment  on 
the  day  she  appeared,  January  17,  1910. 
Some  light  Is  shed  upon  this  feature  of  the 
case  by  the  testimony  of  Mr.  Wilmer,  when 
he  said  that  "after  the  girl  left  the  Justice 
decided  to  call  the  case,"  and  that  he  himself 
filed  the  Judgment  against  Dunn  and  read 
the  writ,  as  an  all-sufficient  foundation  for 
jurisdiction  of  the  person  of  the  garnishee, 
and  as  dispensing  with  the  proof  of  assets, 
thus  strongly  suggesting  that  the  plaintiff 
was  not  only,  the  friend  of  the  justice,  as 
testified  to  by  the  justice,  but  also  his  philos- 
opher and  guide. 

[5]  The  conclusion  we  have  reached  on  the 
question  of  Jurisdiction  of  the  person  of  the 
garnishee  renders  it  unnecessary  to  advert  to 
any  other  questions  presented  in  the  briefs 
or  argued  at  bar  as  to  the  Invalidity  of  the 
judgment  of  condemnation,  and  if  the  decree 
had  been  passed  on  final  hearing  we  would 
not  hesitate  to  affirm  it  But  the  hearing 
was  upon  motion  to  dissolve  the  injunction, 
and  not  upon  final  hearing;  and  in  such  case 
it  has  always  been  held  error  to  proceed  to 
final  decree,  even  since  the  act  of  1835,  au- 
thorizing testimony  to  be  taken  on  motion 
to  dissolve.  The  most  that  can  be  asked,  un- 
der such  circumstances,  is  a  continuance  of 
the  injunction  till  final  hearing.  Hamilton 
v.  Whltrldge,  11  Md.  141,  69  Am.  Dec.  184; 
Huston  v.  Ditto,  20  Md.  332;  Dougherty  v. 
Plet,  62  Md.  425;  Blundon  v.  Crosier,  93 
Md.  357,  49  Atl.  1.  There  is  enough  disclosed 
in  the  testimony,  notwithstanding  the  denials 
contained  in  the  answer,  to  justify  the  con- 
tinuance of  the  injunction  till  final  hearing. 
Phil.  Trust  Co.  v.  Scott,  45  Md.  454;  My  Md. 
Lodge  v.  Adt,  100  Md.  253,  59  Atl.  721,  68 
L.  R.  A.  752.  For  this  reason  we  feel  con- 
strained to  reverse  the  decree  and  remand 
the  case  for  final  bearing,  but  we  shall  di- 
rect the  costs  to  abide  the  result  of  such 
final  hearing. 

Decree  reversed  and  cause  remanded;  the 
injunction  to  be  continued  until  final  hear- 
ing. The  costs  in  this  court  and  In  the  court 
below  to  abide  the  final  result. 


OPINION  OF  THE  JUSTICES.* 

(Supreme  Court  of  New  Hampshire.    July  22, 
1889.) 

L  Constitutional  Law  (|  8*)— Constitu- 
tional Conventions— Powebs. 

A  constitutional  convention,  called  pursu- 
ant to  Const,  pt  2,  arts.  99,  100.  authorizing 
conventions  for  the  revision  of  the  Constitu- 
tion, is  not  a  body  possessing  legislative  power 
vested  in  the  Legislature  by  part  2,  art  2, 
and  may  only  submit  amendments  to  the  Con- 
stitution for  the  approval  of  the  voters,  and 
has  no  legislative  capacity,  unless  an  incidental 
one  is  implied  as  necessary  for  the  business  of 
preparing  questions  of  revision  and  submitting 
them  to  the  voters. 

[Ed.  Note.— For  other  cases,  see  Constitu- 
tional Law,  Cent.  Dig.  8  6;   Dec.  Dig.  f  8.*] 

2.  Constitutional  Law  (|  7*)— -Amendments 
—Fixing  Time  of  Taking  Effect— Legis- 
lative Power. 

An  ordinance  fixing  the  time  when  amend- 
ments proposed  by  a  constitutional  convention, 
approved  by  the  people,  shall  take  effect,  is  a 
law  that  can  be  made  by  the  Legislature  vested 
by  Const  pt  2,  art.  2,  with  supreme  legislative 
power,  and  articles  99,  100,  providing  for  the 
calling  of  constitutional  conventions  for  the 
revision  of  the  Constitution  and  the  submission 
to  the  people  of  proposed  amendments,  do  not 
confer  on  a  convention,  as  an  implied  power, 
the  right  to  fix,  by  ordinance,  the  time  when 
amendments  shall  take  effect 

[Ed.  Note.— For  other  cases,  see  Constitu- 
tional Law,  Cent  Dig.  g§  8,  4;  Dec  Dig.  f  7.*] 

3.  Constitutional  Law  (j  7*)  —  Amend- 
ments—Fixing Time  of  Taking  Effect- 
Legislative  Poweb. 

Where  the  constitutional  convention  of 
1889  fixed  the  time,  as  authorized  by  Laws 
1887,  c.  107,  8  8,  when  amendments  proposed 
by  it  and  ratified  by  the  people  should  take  ef- 
fect and  the  people,  when  the  proposed  amend- 
ments were  submitted,  did  not  doubt  the  va- 
lidity of  the  ordinance,  a  subsequent  Legisla- 
ture had  no  right  to  fix  the  time  when  such 
amendments  shall  take  effect 

[Ed.  Note.— For  other  cases,  see  Constitu- 
tional Law,  Cent  Dig.  if  3,  4;  Dec.  Dig.  8  7.*] 

Opinion  of  the  Justices  In  response  to 
question  submitted  by  the  House  of  Repre- 
sentatives. Question  answered  In  the  nega- 
tive. 

The  constitutional  convention  of  1889,  pur- 
suant to  authority  assumed  to  be  delegated 
to  it  by  the  Legislature,  fixed  the  time  when 
such  amendments,  as  might  be  approved  by 
the  people,  should  become  operative.  Laws 
1887,  c.  107,  5  8;  Jour.  Conv.  256.  June  18, 
1889,  the  House  of  Representatives  required 


1Tals  Opinion  of  the  Justices,  furnished  to  the 
House  of  Representatives  ot  the  New  Hampshire 
Legislature  on  July  22,  1889,  has  never  been  print- 
ed in  the  New  Hampshire  Law  Reports,  nor  In  any 
collection  ot  cases  so  tar  as  is  known.  In  the  reg- 
ular course,  it  should  have  been  printed  in  volume 
65,  New  Hampshire  Reports;  and  whether  Its  omis- 
sion was  due  to  an  oversight  of  Hie  reporter,  or  to 
neglect  on  the  part  of  the  judges  to  furnish  the 
copy  to  him  with  that  of  other  opinions.  Is  purely 
a  matter  of  conjecture.  Hon.  William  S.  Ladd,  who 
was  the  J*ew  Hampshire  reporter  in  1889,  and  all 
the  judges  whose  names  are  appended  to  this  opin- 
ion, are  long  since  dead. 

—New  Hampshire  Reporter. 
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the  opinions  of  the  Justices  of  the  Supreme 
Court  upon  the  following  question: 

"Has  the  existing  Legislature  the  power 
and  right  to  fix  the  time  when  the  alterations 
In  and  amendments  to  the  Constitution, 
which  were  approved  by  the  people  at  the 
election  held  on  the  12th  day  of  March,  1889, 
shall  take  effect?" 

To  the  House  of  Representatives: 

The  undersigned  respectfully  comply  with 
your  resolution  requiring  our  opinion  on  the 
question  whether  the  existing  Legislature 
can  fix  the  time  when  the  amendments  of 
the  Constitution,  approved  in  March,  1889, 
shall  take  effect 

[1]  If  the  time  were  not  legally  fixed  In 
express  terms,  it  might  be  claimed  that 
some  amendments  take  effect,  for  some  pur- 
poses at  least,  according  to  their  apparent 
purpose,  when  adopted  by  the  people.  Jame- 
son, Const  Con.  545n.  Assuming  the  construc- 
tion to  be  settled,  by  usage  and  a  general 
concurrence  of  opinion,  that  a  limited  or  un- 
limited power  of  determining  when  such 
amendments  as  those  recently  adopted  shall 
become  operative  is  in  a  representative  as- 
sembly, it  must  be  in  the  Legislature  or  the 
convention.  The  Constitution  does  not  es- 
tablish a  conflict  of  jurisdiction  by  vesting  it 
in  each  of  them.  Articles  99  and  100  pre- 
scribe the  mode  of  calling  a  convention;  but, 
beyond  a  general  purpose  of  revising  the 
Constitution,  the  authority  of  the  delegates 
is  not  set  forth.  They  are  not  endowed  with 
the  entire  sovereignty  of  the  state.  Their 
agency,  like  every  branch  of  the  public  serv- 
ice, Is  marked  on  all  sides  by  fixed  bounds. 
As  the  Constitution  cannot  be  altered  until 
a  proposed  amendment  is  laid  before  the 
towns  and  approved  by  the  voters,  and  as  the 
second  article  vests  "the  supreme  legisla- 
tive power"  In  the  Senate  and  House,  little 
room  is  left  for  acts  of  the  delegates  that  can 
have  the  force  of  law.  CooL  Con.  Lim.  32; 
Jameson,  Const  Con.  c  6.  For  ordinary  and 
general  purposes,  they  are  not  a  legislative 
body.  They  are  a  committee  to  whom  the 
Constitution  makes  no  express  grant  of  law- 
making power.  By  direct  derivation  through 
that  instrument  they  have  no  enacting  ca- 
pacity, unless  an  Incidental  one  of  narrow 
range  is  implied  as  necessary  for  the  busi- 
ness of  preparing  questions  of  revision  and 
submitting  them  to  the  people. 

[2]  A  valid  ordinance,  fixing  the  time  when 
amendments  take  effect,  is  a  law.  In  re- 
spect to  repeatability,  It  may  be  peculiar; 
but  making  It  is  an  exercise  of  legislative 
power.  If  it  were  a  part  of  the  Constitu- 
tion, It  could  not  be  made  by  the  Legisla- 
ture or  the  convention.  If  It  Is  not  a  part 
of  the  Constitution,  being  a  law,  it  can  be 
made  by  the  Legislature,  unless  articles  99 
and  100  contain  satisfactory  evidence  of  an 
intention  to  modify  article  2  by  giving  this 
part  of  "the  supreme  legislative  power"  to 


the  convention.  The  opinion  that  such  as 
ordinance  is  an  appropriate  work  of  the 
convention  has  so  far  prevailed  that  tte 
Legislature  authorized  it  to  be  made  by  ttr 
conventions  of  1850,  1876,  and  1889.  Laws 
1850,  c.  959,  8  8;  Laws  1876,  c.  30,  f  8 
Laws  1887,  a  107,  {  8.  It  could  not  be  re- 
garded as  an  Inappropriate  work  of  to 
Senate  and  House,  when  their  sessions  wen- 
annual;  and  the  question  of  legislative  a 
pacity  is  not  affected  by  the  introduction  of 
biennial  sessions.  If  it  were  a  mere  question 
of  suitableness  and  convenience,  the  exclu- 
sive right  of  the  convention  would  not  be  ap- 
parent As  a  grant  of  legislative  power  can- 
not be  implied  from  anything  less  cogent 
than  practical  necessity,  the  present  inquiry 
is  not  advanced  by  a  consideration  of  whit 
Is  merely  suitable  and  convenient  And  as 
the  express  grant  in  article  2  cannot  be 
deemed  an  inadequate  provision  for  the  pres- 
ent case,  no  ground  of  necessity  appears  on 
which  an  implied  grant  can  be  sustained.  No 
such  ground  is  established  by  custom  or 
common  understanding.  In  1792,  the  matte; 
was  disposed  of  by  the  Legislature  under 
article  98.  The  order  given  by  that  article 
for  their  performance  of  this  duty  shows 
that  its  performance  by  others  was  thee 
thought  not  to  be  a  necessity.  In  the  revi- 
sion of  1876,  a  similar  view  was  taken.  The 
question  of  time,  submitted  by  the  Legisla- 
ture to  the  convention,  was  referred  back  bj 
the  convention  to  the  Legislature,  and  set- 
tled by  statute.  Proc  of  Con  v.  276,  27$: 
Laws  1877,  c.  88. 

No  convincing  or  substantial  argument  Is 
found  for  the  proposition  that  the  Constitu- 
tion has  carved  an  authority  to  legislate  on 
this  particular  subject  out  of  the  general 
province  assigned  in  express  terms  to  the 
Senate  and  House,  and  set  It  off  as  an  im- 
plied power  of  the  convention.  Upon  this 
conclusion,  there  Is  no  occasion  to  inquire 
whether  article  98  is  applicable  to  revisions 
made  after  1792. 

[3]  The  Legislature  having  the  power,  and 
having  assumed  to  delegate  It  to  the  conven- 
tion of  1889,  who  have  assumed  to  exercise 
it  in  pursuance  of  section  8,  c  107,  Laws 
1887,  the  question  is  whether  these  acts  of 
the  Legislature  and  the  convention  are  void. 
While  the  rule  is  that  the  power  of  genera: 
state  legislation  cannot  be  delegated  by  the 
Senate  and  House,  the  transfer  of  power  to 
the  convention  by  section  8  of  the  act  of 
1850,  copied  In  the  acta  of  1876  and  1SST. 
has  been  universally  understood  to  be  legal. 
The  convention  of  1876  declared  that  if  the 
time  were  not  determined  by  the  Legislature 
at  the  June  session,  1877,  it  would  be  deter- 
mined by  the  convention  at  an  adjourned 
session.  Proc.  of  Conv.  276,  279.  In  1S89. 
when  proposed  amendments  were  laid  before 
the  towns,  the  people  did  not  doubt  the  va- 
lidity of  the  ordinance  which  had  fixed  the 
time.     If  their  understanding  was  not  ex 
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pressed  in  the  manner  required  to  make  It  a 
part  of  the  written  law  (a  point  which  need 
not  now  be  determined),  their  agreement 
with  the  Legislature  and  the  convention  in 
the  opinion  that  the  Legislature  could  au- 
thorise the  convention  to  pass  the  ordinance 
is  an  argument  on  the  constitutional  ques- 
tion. The  unanimity  of  Judgment  on  a  point 
repeatedly  presented  is  enough  to  establish 
an  exception  that  Is  harmless  in  Its  direct 
and  Immediate  operation,  and  too  clearly 
defined  and  too  limited  In  its  scope  to  unset- 
tle the  general  rule  or  become  a  dangerous 
precedent.  The  time  having  been  legally 
fixed,  some  of  the  amendments  have  already 
taken  effect  and  are  now  in  force;  and,  there 
being  no  legal  necessity  for  any  further  leg- 
islation on  the  subject,  the  question  proposed 
by  the  House  is  answered  in  the  negative. 

a  DOE. 

W.  H.  H.  ALLEN. 

ISAAC  W.  SMITH. 

LEWIS  W.  CLARK. 

I.  N.  BLODGETT. 

A.  P.  CARPENTER 

GEO.  A.  BINGHAM. 


LOCKWOOO  T.  AMERICAN  EXPRESS  CO. 

(Supreme  Court  of  New  Hampshire.     Sullivan. 

Jan.  7,  1918.) 

1.  NEGLIGENOX  ft  136*)— INJUBY  TO  EMPLOY* 

or  Anotheb— Contributory  Negligence— 

Evidence. 

In  an  action  for  personal  injuries  to  a 
brakeman,  while  riding  on  the  running  board 
of  the  locomotive,  from  being  struck  by  a  bag- 
gage truck  of  defendant  express  company  too 
near  the  track,  evidence  held  to  warrant  a  find- 
ing that  plaintiff  exercised  due  care. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Gent  Dig.  H  274-276;   Dec.  Dig.  f  136.*] 

2.  Negligence  (|  134*)— Injuby  to  Thibd 
Persons— Cause  or  Injubt— Evidence. 

In  an  action-  for  personal  injuries  to  a 
brakeman  hit  while  riding  on  an  engine  by  an 
express  truck  too  near  the  track,  evidence  held 
to  warrant  a  finding  that  the  accident  was 
caused  by  the  negligence  of  one  P.,  who  was  in 
charge  of  the  trucks. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  H  267-270,  272,  273;  Dec.  Dig.  { 
134.*] 

3.  Mastxb  and  Servant  ft  330*)— Injury  to 
Thibd  Pebson— Liability  of  Mastxb— Ex- 
istence of  Relation. 

In  an  action  for  personal  injuries  by  one 
bit  by  a  truck  near  the  track  while  riding  on 
an  engine,  evidence  held  to  show  that  a  serv- 
ant of  the  railroad  was  acting  at  the  time  as 
agent  of  the  defendant  express  company,  for 
Whose  negligence  it  was  liable. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  K  1270-1272;  Dec.  Dig. 
S  330.*] 

4.  Mastxb  and  Sebvant  ft  316*)— Independ- 
ent Contractor— Raixboad— Express  Com- 
pany. 

A  contract  by  a  railroad  with  an  express 
company,  giving  the  latter  the  exclusive  right  to 
operate  and  control  an  express  business,  etc, 
and  that  it  might  hire  certain  employes  of  the 
railroad  with  the  permission  of  an  official,  but 


that  the  express  company  should  pay  the  wages 
direct  to  the  employe,  and  be  liable  for  his  mis- 
conduct in  the  scope  of  their  business,  did  not 
render  the  railroad  an  independent  contractor, 
but  the  express  company  was  liable  for  negli- 
gence of  an  employe  while  acting  for  the  ex- 
press company  in  moving  one  of  its  trucks. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  ff  1242,  1243;  Dec.  Dig. 
I  816.*] 

6.  Negligence  ft  184*)  ~  Causes  —  Proof — 

SUJTICTENOY. 

In  a  negligence  case,  where  a  plaintiff 
charges  certain  acts  as  the  cause  of  an  accident 
he  is  not  bound  to  exclude  all  other  possible 
causes;  but  it  Is  sufficient  if  he  makes  it  ap- 
pear more  probable  than  otherwise  that  the 
fact  was  as  he  claimed. 

[Ed.  Note.— For  other  cases,  see  Negligence. 
Cent  Dig.  H  267-270,  272,  278 ;  Dec.  Dig.  1 
184.*] 

6.  Mastxb  and  Sebvant  ft  832*)— Injury  to 
Thibd  Persons— Misleading  Instructions. 

In  a  brakeman's  action  for  personal  inju- 
ries, where  the  negligent  person  was  alleged  to 
be  an  agent  for  the  defendant  express  company, 
as  well  as  the  railroad,  an  instruction  that  if 
such  agent  was  hired  and  paid  by,  and  was  sub- 
ject to  the  control  of,  the  railroad,  and  if  the 
express  company  had  not  hired  him,  did  not  pay 
him,  and  had  no  power  to  discharge  him.  then 
the  defendant  was  not  liable,  etc^  was  mislead- 
ing, and  its  refusal  proper. 

[Ed.  Note.— For  other  cases,  Bee  Master  and 
Servant  Cent  Dig.  H  1274-1277;  Dec.  Dig. 
i  832.*] 

7.  Mastxb  and  Sebvant  ft  192*)— Injury  to 
Employe  or  Thibd  Person— Fellow- Serv- 
ant Rule. 

In  an  action  against  an  express  company 
for  negligence  of  one  of  its  employes,  who  was 
also  an  employs  of  the  railroad,  of  which  the 
plaintiff  was  an  employe,  the  question  of  the 
doctrine  of  fellow  servant  cannot  enter  Into  the 
case. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  |f  879-881;    Dec.  Dig.  f 

Exceptions  from  Superior  Court  Sullivan 
County;   Plummer,  Judge. 

Action  for  personal  Injuries  by  Irving  L. 
Lockwood  against  the  American  Express 
Company.  Verdict  for  plaintiff,  and  the  de- 
fendant excepts.    Exceptions  overruled. 

The  plaintiff's  evidence  tended  to  prove 
the  following  facts:  The  plaintiff  was  In- 
jured in  an  accident  which  occurred  at  the 
station  of  the  Boston  ft  Maine  Railroad,  at 
Claremont  Junction,  on  the  evening  of  Sep- 
tember 5, 1910.  One  Ramsey  was  the  station 
agent  of  the  Boston  ft  Maine  Railroad,  and 
also  the  agent  of  the  defendants  at  that  place. 
One  Perkins,  who  was  employed  by  the  rail- 
road, was,  with  the  knowledge  and  assent  of 
the  defendants,  In  the  habit  of  assisting  Ram- 
sey during  the  daytime  in  handling  express 
matter.  Ramsey  left  the  station  every  after- 
noon at  B  o'clock,  and  from  that  time  Perkins 
was  the  only  person  there  whose  duty  it  was 
to  handle,  and  who  customarily  handled,  the 
defendants'  express  matter.  On  the  day  of 
the  accident  Ramsey  stopped  work  as  usual 
at  6  o'clock,  leaving  Perkins  to  handle  the 
express  matter  on  Incoming  trains  that  night 
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Train  No.  409,  whlcb  carried  express  matter 
that  night,  came  into  the  station  on  the  east 
side  from  the  Claremont  division  at  about 
9  o'clock.  The  express  matter  was  destined 
for  stations  further  north  on  the  Passumpslc 
division,  and  had  to  be  transferred  to  train 
No.  33,  going  north  over  that  division  from 
the  west  side  of  the  station.  The  latter  train 
was  due  at  about  9  o'clock ;  but  on  the  night 
In  question  it  did  not  arrive  until  a  few  min- 
utes later.  It  had  Just  arrived  when  a 
freight  train,  moving  in  a  northerly  direction, 
came  into  the  station  on  the  east  side  from 
the  Claremont  division.  The  plaintiff  was  a 
brakeman  on  this  train,  being  employed  by 
the  Boston  &  Maine  Railroad,  and  In  the 
performance  of  his  duty  was  riding  on  a 
running  board  attached  to  the  left  side  of  the 
pilot  of  the  locomotive.  Along  the  east  side 
of  the  station  buildings  and  platform  were 
Ave  lights,  and  the  headlight  of  the  locomo- 
tive cast  Its  rays  30  feet  or  more  up  the 
track.  While  the  train  approached  and  was 
passing  the  station,  the  plaintiff  was  looking 
up  the  track,  but  saw  nothing  upon  it.  The 
first  he  knew  of  the  presence  of  an  obstruc- 
tion was  when  he  was  struck  by  a  truck  and 
injured.  He  then  saw  that  it  was  a  truck 
owned  by  the  defendants,  and  loaded  with 
express  matter,  and  that  Perkins  had  bold  of 
the  tongue  of  the  truck  and  waa  endeavoring 
to  pull  It  out  of  the  way.  The  plaintiff  had 
no  opportunity  to  avoid  the  accident  before 
he  was  struck.  The  defendants  had  three 
trucks  at  the  station.  When  not  in  use  and 
unloaded,  they  were  left  under  a  shed  at  the 
north  end  of  the  annex;  but,  when  loaded 
and  not  in  use  on  the  platform,  they  were 
kept  in  the  annex,  which  was  a  building  Just 
south  of  the  shed  and  between  it  and  the 
station  proper.  The  platform,  in  the  vicinity 
of  the  shed,  sloped  in  an  easterly  and  south- 
erly direction,  and  away  from  the  place  of 
the  accident,  which  was  about  40  feet  north 
of  the  northerly  posts  of  the  shed.  The  plat- 
form, at  the  place  of  the  accident,  sloped 
somewhat  toward  the  easterly  track;  and, 
because  of  this,  trucks  left  unchained  were 
liable  to  be  moved  by  the  Jar  of  passing 
trains.  The  defendants  were  aware  of  this 
liability,  had  provided  chains  to  guard  against 
such  an  occurrence,  and  had  instructed  Per- 
kins not  to  leave  the  trucks  unchained.  No- 
body was  on  the  platform  at  the  time  of  the 
accident,  except  Perkins  and  Canty,  the  bag- 
gagemaster.  Perkins  was  there  doing  ex- 
press work,  and  Canty  was  then  starting,  or 
had  started,  for  train  No.  33  to  do  baggage 
work.  While  awaiting  the  arrival  of  train 
No.  83,  Perkins  left  the  truck  unchained,  so 
that  it  was  set  in  motion  by  the  Jar  of  In- 
coming trains;  or,  in  preparing  the  truck 
to  cross  the  platform,  he  backed  it  in  front 
of  the  freight  train  Just  as  it  was  passing. 
So  much  of  the  contract  between  the  Bos- 
ton &  Maine  Railroad  and  the  defendants  as 
is  material  to  the  questions  here  raised  is 
reported  in  the  opinion.   The  defendants'  mo- 


tions for  a  nonsuit  and  the  direction  of  a 
verdict  in  their  favor  were  denied,  and  they 
excepted.  The  following  requests  of  the  de- 
fendants for  Instructions  were  denied,  ex- 
cept In  so  far  as  they  were  given  in  substance 
in  the  charge  of  the  court,  and,  to  such  refusal 
to  charge,  the  defendants  excepted: 

"(6)  If  the  plaintiff  was  riding  on  the 
cowcatcher  of  the  engine  merely  for  bis  ovra 
convenience,  In  order  to  get  to  bis  borne, 
which  was  near  the  station,  the  freight  train 
on  which  he  had  been  employed  as  a  brake- 
man  having  been  broken  up  back  by  the 
roundhouse,  then,  as  he  was  riding  in  an 
obviously  dangerous  place,  he  is  guilty  of 
contributory  negligence. 

"(7)  If  the  plaintiff  was  riding  on  tbe 
cowcatcher  of  the  locomotive,  even  in  the 
performance  of  his  duties,  it  was  bis  lead 
duty,  when  riding  In  that  dangerous  situa- 
tion, to  keep  a  lookout  ahead  for  obstruction- 
with  which  the  locomotive  might  come  in 
contact;  and,  If  he  failed  so  to  do,  be  was 
guilty,  of  contributory  negligence,  and  can- 
not recover." 

"(9)  As  tbe  plaintiff,  at  the  time  of  tbe 
accident,  was  riding  in  a  place  of  obvious 
danger,  he  should  have  exercised  care  fur 
his  own  safety  by  looking  ahead  for  obstruc- 
tions on  the  track  with  which  he  might  come 
in  contact  He  had  no  right  to  rely  solely 
upon   other   persons   not   being   negligent.' 

"(13)  The  mere  fact  that  Perkins  was 
attending  to  the  express  work  that  night  is 
not  proof  that  he  bad  anything  to  do  with 
the  truck  at  any  time  shortly  before  the 
accident,  or  that  any  conduct  of  his  caused 
tbe  truck  to  be  on  tbe  track." 

"(15)  Tbe  fact  that  Perkins  was  seen  to 
take  hold  of  the  handle  of  the  truck  and  pull 
it  away  from  the  track  at  some  time  after 
the  accident  occurred  does  not  in  any  waj 
tend  to  prove  that  his  conduct  or  act  caused 
tbe  truck  to  be  upon  the  track  at  the  time  of 
the  accident" 

"(18)  If  Perkins  was  hired  and  paid  by. 
and  was  subject  to  the  control  of,  the  rail- 
road, and  if  the  express  company  had  not 
hired  him,  did  not  pay  him,  and  bad  no 
power  to  discbarge  him,  then  he  was  not  a 
servant  of  the  defendant  and  the  defendant 
is  not  responsible  for  his  conduct  or  his  acts. 

"(19)  If  the  railroad  had  contracted  witi 
the  defendant  to  furnish  it  transportation 
and  services  and  facilities  at  stations  in 
handling  express  matter,  and  if  at  the  Clare- 
mont station  the  railroad  employed  and  paid 
a  laborer  to  handle  express  matter  in  con- 
nection with  his  other  duties  as  a  railroad 
employe,  then  the  railroad  is  an  independ- 
ent contractor,  for  whose  conduct  and  for 
the  conduct  of  whose  servants,  the  defendant 
is  not  liable  or  responsible 

"(20)  If  the  railroad  was  such  an  inde- 
pendent contractor,  and  in  performance  of 
Its  contract  employed  Perkins  to  carry  out. 
In  part,  the  duties  of  the  railroad  under  such 
contract  the  express  company  cannot  be  beM 
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for  any  act  of  Perkins,  no  matter  if  such 
act  was  performed  In  a  negligent  manner  and 
In  the  course  of  handling  express  matter. 

"(21)  If  the  jury  find  that  Perkins  was 
employed  by  the  railroad  and  was  at  the 
same  time  a  servant  of  the  defendant,  never- 
theless as  such  railroad  man  he  was  a  fel- 
low servant  of  the  plaintiff ;  and,  if  his  neg- 
ligence caused  the  plaintiff's  injuries,  the  de- 
fendant cannot  be  held  liable  therefor,  be- 
cause such  injuries  were  caused  by  the  plain- 
tiff's fellow  servant 

"(22)  If  the  plaintiff  was  injured  through 
the  negligence  of  a  person  who  was  employ- 
ed Jointly  by  the  railroad,  which  employed 
the  plaintiff,  and  by  the  defendant,  such  per- 
son was  a  fellow  servant  of  the  plaintiff,  and 
the  defendant  is  not  liable  for  injuries  to 
the  plaintiff  caused  by  the  fellow  servant" 

The  defendants  also  excepted  to  the  charge, 
as  given  to  the  jury,  on  the  question  of 
agency,  because  it  omitted  from  their  consid- 
eration the  question  whether  or  not  the  rail- 
road, in  the  handling  of  express  matter  at 
Glaremont  Junction,  had  assumed  that  duty 
as  independent  contractors. 

Martin  &  Howe,  of  Concord,  for  plaintiff. 
Austin  M.  Plnkham,  of  Boston,  Mass.,  and 
Blwln  L.  Page,  of  Concord,  for  defendant 

BINGHAM,  J.  It  is  unnecessary  to  again 
recount  the  evidence  on  the  question  of  lia- 
bility. A  sufficiently  adequate  account  of  it 
is  given  in  the  statement  of  the  case. 

[1-3]  From  it  the  Jury  were  warranted  in 
finding  that  the  plaintiff  was  in  the  exercise 
of  due  care  at  the  time  he  received  his  in- 
jury ;  that  the  accident  was  caused  by  the 
negligence  of  Perkins,  while  he  was  in  the 
control  and  management  of  the  defendants' 
express  truck ;  that  he  either  negligently  left 
It  unchained  on  the  station  platform,  where 
the  jar  of  approaching  trains  caused  it  to 
run  back  upon  the  track,  or  negligently 
backed  it  upon  the  track  in  front  of  the 
freight  train  Just  as  it  was  passing;  and 
that  he  was  the  agent  of  the  defendants  in 
the  actual  conduct  of  their  business  at  the 
time  of  the  accident  and  for  whose  negli- 
gence they  are  responsible,  unless  the  con- 
tract of  May  1,  1907,  made  the  Boston  & 
Maine  Railroad  an  Independent  contractor 
as  to  the  work  which  Perkins  did  in  handling 
express  matter  at  the  Claremont  Junction 
Station. 

[4]  It  appears  that  in  May,  1907,  the  rail- 
road entered  into  a  written  contract  with 
the  defendants,  wherein  it  leased  to  them 
the  exclusive  right  to  carry  on  the  express 
business  on  its  passenger  trains  over  all 
lines  which  were  then,  or  might  be  there- 
after, owned,  leased,  or  operated  by  it  and 
assumed  certain  obligations  for  carrying  the 
contract  into  effect  And  we  are  of  the  opin- 
ion that  if  the  contract  can  be  said  to  re- 
quire the  railroad  to  assume  full  control  and 
direction  of  the  business  of  loading,  unload- 
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ing,  and  caring  for  the  defendants'  express 
matter  at  stations  such  as  Claremont  Junc- 
tion, Perkins,  who  was  a  railroad  employe, 
could  not  be  found  to  be  an  agent  of  the  de- 
fendants from  the  fact  that  he  handled  ex- 
press matter  at  that  station,  with  the  de- 
fendants' knowledge  and  approval.  The  ques- 
tion is  therefore  presented  whether  the  writ- 
ten contract  is  open  to  such  a  construction. 

In  it  the  railroad  leases  to  the  defend- 
ants: (1)  "The  exclusive  right  and  privilege 
*  *  *  to  control,  conduct  and  transact  all 
the  express  transportation  business  *  *  * 
over  and  upon  the  passenger  trains  of  said 
railroad"  then  or  thereafter  controlled  and 
operated  by  it  To  enable  the  defendants  to 
control,  conduct,  and  transact  this  business, 
the  railroad  agreed  (2)  to  furnish,  at  its 
own  expense,  for  the  use  and  benefit  of  the 
defendants,  "sufficient  space  *  •  •  in 
the  baggage  cars,  or  other  cars  especially  set 
apart  for  the  exclusive  use  of  the  express 
company,  to  accommodate  the  business  of  the 
express  company,  and  to  haul  same  with 
speed,  •  *  •  and  to  allow  the  express 
company  reasonable  time  in  which  to  load 
and  unload  such  goods  and  valuables  as  it 
may  have  to  load  and  unload  into  or  from 
cars  on  the  various  trains  of  the  *  *  * 
railroad  at  each  of  the  stations  at  which 
trains  are  scheduled  to  stop,"  and  to  "warm 
and  light  such  cars" ;  (3)  to  furnish  the  ex- 
press company  "all  requisite,  reasonable,  and 
necessary  facilities,  conveniences,  and  rooms 
in  or  connected  with  its  stations  and  depots', 
for  the  care  and  handling  of  its  express 
matter,  and  the  loading  and  unloading  there- 
of, into  and  from  the  cars,  with  a  view  to  the 
prompt  dispatch  of  its  business";  (4)  that 
the  "express  company  may  from  time  to 
time  employ  station  agents  and  baggagemen 
of  the  *  *  *  railroad  to  act  as  agents 
and  express  messengers  of  the  *  *  *  ex- 
press company,  by  and  with  the  consent  and 
approval  of  the  proper  official  of  the  rail- 
road; and  the  express  company  agrees  that 
It  shall  *  *  *  be  solely  and  entirely  re- 
sponsible for  all  the  acts  of  such  agents  and 
baggagemen,  by  them  done  or  committed  In 
the  scope  of  their  employment  as  such  ex- 
press agents  or  express  messengers;  com- 
pensation for  any  such  service  to  be  paid  to 
the  agent  or  baggagemen  direct" 

These  are  the  only  provisions  of  the  con- 
tract that  are  material  in  considering  the 
question  raised.  Their  meaning,  as  applied 
to  the  situation  here  under  consideration,  is 
not  doubtful  or  obscure.  It  is  apparent 
when  they  are  read  in  the  light  of  the  sur- 
rounding circumstances,  that  the  railroad  did 
not  undertake  to  transact  the  whole  or  any 
part  of  the  defendants'  express  business, 
either  on  passenger  trains  or  at  stations,  but 
leased,  so  far  as  it  legally  had  the  power, 
the  exclusive  right  to  control,  conduct,  and 
transact  such  a  business  to  the  defendants. 
In  subdivision  2  of  the  contract  the  railroad 
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expressly  agrees  that  the  defendants  shall 
have  adequate  time  In  which  to  load  and  un- 
load their  express  matter  into  and  from  cars 
at  stations.  If  it  was  understood  that  the 
railroad  and  not  the  express  company  was  to 
do  this  work,  there  was  no  occasion  for  the 
Insertion  of  this  provision.  The  only  reason- 
able conclusion  to  be  drawn  from  it  is  that 
the  defendants  themselves  were  to  do  this 
work,  and  the  railroad  was  to  allow  them 
-adequate  time  in  which  to  do  It  In  sub- 
division 3,  the  "facilities,  conveniences,  and 
rooms"  which  the  railroad  were  to  furnish 
the  defendants  were  such  as  were  "requisite, 
reasonable,  and  necessary  to.  enable  them 
to  care  for,  handle,  load,  and  unload  their 
express  matter.  For  these  accommodations, 
no  additional  compensation  was  to  be  paid; 
but  for  "special  accommodations"  in  the 
way  of  "rooms  set  apart  for  the  exclusive 
use  of  the  express  company,"  and  for  heating 
and  lighting  the  same,  an  additional  charge 
was  provided  for. 

It  would  be  wholly  unreasonable  to  sup- 
pose that,  by  these  stipulations,  the  railroad 
become  an  Independent  contractor  vested 
with  full  control  of  the  business  of  han- 
dling, caring  for,  loading,  and  unloading  ex- 
press matter  at  stations.  If  standing  alone, 
and  without  reference  to  any  other  provi- 
sions of  the  contract,  these  stipulations  could 
be  said  to  contemplate  the  furnishing  of  men 
to  the  defendants,  whom  they  could  control 
and  direct  In  this  work  at  stations,  it  is  evi- 
dent that  they  are  not  here  capable  of  even 
such  a  construction,  for  in  subdivision  4  of 
the  contract  the  railroad  employes,  whom  the 
defendants  may  employ,  are  limited  to  sta- 
tion agents  and  baggagemen  on  trains,  and 
they  can  employ  them  only  after  obtaining 
the  approval  of  the  proper  official  of  the 
railroad,  and  upon  the  agreement  that  they 
shall  be  solely  responsible  for  all  acts  of 
such  employes  done  by  them  within  the 
scope  of  their  employment  as  express  agents 
or  express  messengers.  Indeed,  there  is  no 
evidence  in  the  case  from  which  it  could  be 
found  that  the  railroad  had  entered  into  a 
contract  with  the  defendants  whereby  they 
assumed  the  duty  of  controlling,  managing, 
and  directing  the  business  of  handling  and 
caring  for  express  matter  at  Claremont  Junc- 
tion. Perkins  was  either  the  defendants' 
agent  or  a  mere  intruder.  The  evidence 
tended  to  show  the  former. 

The  contention  is  also  made  that,  on  the 
evidence,  the  conclusion  of  the  jury  that  the 
negligent  conduct  of  Perkins  was  the  cause 
of  the  accident  is  mere  conjecture;  it  hav- 
ing appeared  that  the  station  platform  was 
a  public  place  where  people  might  come  to 
meet  and  take  trains. 

[I]  But  when  it  Is  recalled  that  Perkins 
was  present  upon  the  platform  in  the  con- 
trol and  management  of  the  defendants' 
truck  at  the  time  of  the  accident,  and  that 


[  the  evidence  does  not  disclose  that  any  one 
else  was  there,  except  Canty,  the  baggage- 
man, it  is  reasonably  certain  that  the  plain- 
tiff has  made  it  appear  more  probable  than 
otherwise  that  the  cause  of  the  accident  was 
as  he  contends.  The  plaintiff  was  not  bound 
to  exclude  all  other  possible  causes.  He  ful- 
filled the  legal  requirement  when  he  made  it 
appear  more  probable  than  otherwise  that 
the  fact  was  as  he  claimed  it  Boucher  v. 
Larochelle,  74  N.  H.  433,  434,  68  AtL  870.  15 
L.  R.  A.  (N.  S.)  416. 

For  the  reasons  above  given,  the  denial 
of  the  defendants'  motions  for  a  nonsuit  and 
a  verdict  the  refusal  of  their  nineteenth  and 
twentieth  requests  for  instructions,  and  the 
overruling  of  their  exception  to  the  charge 
were  not  error.  As  to  the  sixth,  seventh 
and  ninth  requests  for  instructions,  it  is 
sufficient  to  say  that  they  amount  to  noth- 
ing more  than  a  request  for  a  charge  that 
on  the  evidence,  the  jury,  as  reasonable  men. 
could  not  find  that  the  plaintiff  was  In  the 
exercise  of  due  care — a  question  already 
passed  upon.  The  thirteenth,  fifteenth,  and 
eighteenth  requests  were  misleading,  and 
would  have  confused,  rather  than  aided,  the 
jury  In  their  deliberations.  In  the  first  one 
the  court  was  asked  to  tell  the  jury  what 
was  not  true,  as  there  was  sufficient  evi- 
dence from  which  they  could  find  that  Per- 
kins was  in  charge  of  and  had  loaded  the 
truck  just  before  the  accident  occurred.  The 
second  of  these  requests  misstated  the  evi- 
dence on  which  It  was  based. 

[(]  The  third  one,  so  far  as  it  Involved 
the  doctrine  of  agency,  was  obscure  and  mis- 
leading, and,  so  far  as  it  concerned  the  in- 
dependent contractor  theory,  has  already 
been  considered. 

[7]  The  twenty-first  and  twenty-second  re- 
quests had  no  application  to  the  case.  The 
plaintiff  was  not  a  servant  of  the  defend- 
ants; consequently  the  defendants'  servants 
were  not  fellow  servants  of  the  plaintiff. 

Exceptions  overruled.     All  concurred. 


FERRYALL  v.  YOULDEN. 
(Supreme  Court  of  New  Hampshire.    Hillsbor- 
ough.    Jan.  7,  1913.) 

1.  Highways    (|   184»)— Negligent    Use   or 
Highways— Evidence. 

One  charged  with  negligence  in  attempting 
to  drive  a  horse  on  a  highway  may  sho.  ■  his 
knowledge  and  understanding  of  the  nature 
and  character  of  the  horse,  and  may  show  that 
he  understood  that  the  horse  was  safe  and  kind, 
and  had  been  driven  by  a  woman. 

[Ed.  Note.— For  other  cases,  see  High  wan, 
Cent  Dig.  |f  471-474 ;  Dec.  Dig.  (  184.*] 

2.  Highways   (J   184*)— Negligent   Use  or 
Highways— Evidence. 

Under  a  declaration  alleging  negligence  of 
defendant  in  the  manner  in  which  he  drove  a 
horse  on  a  highway,  and  in  the  fact  that  be 
drove  the  horse  on  the  highway,  evidence  that 
a  third  person,  who  had  sold  the  horse  to  de- 
fendant some  days  before,  stated  to  defendant 
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that  the  third  person's  wife  drove  the  horse, 
and  that  she  thought  a  good  deal  of  it  and 
hated  to  part  with  it,  was  admissible  to  prove 
defendants  knowledge  and  understanding  of 
the  character  of  the  horse  as  bearing  on  the 
question  of  his  exercise  of  due  care  in  driving 
the  horse  on  the  highway. 

[Ed.  Note.— For  other  cases,  see '  Highways, 
Cent  Big.  ||  471-474 ;    Dec.  Dig.  |  184.'] 

3.  Appeal  and    Ebbok   (|   926*)— Admission 
of  Evidence— Review — Presumptions. 
Where    evidence    received    was    competent 

for  one  purpose,  the  presumption  is  that  its  use 

was  limited  to  such  purpose. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 

Error,   Cent.  Dig.  J}  1279,   2899,  3729,  3730, 

3735-3747;    Dec.  Kg.  §  926. »] 

Transferred  from  Superior  Court,  Bills- 
borough  County ;   Mitchell,  Judge. 

Action  by  Abraham  Ferryall  against  Wil- 
liam H.  Youlden  for  personal  injuries.  There 
was  a  verdict  for  defendant,  and  cause  trans- 
ferred.   Exception  overruled. 

While  the  plaintiff  and  the  defendant  were 
driving  in  the  same  direction  upon  a  public 
highway  in  Hudson,  the  defendant's  horse 
ran  into  the  rear  of  the  carriage  in  which 
the  plaintiff  was  riding,  and  as  a  result  of 
the  collision  the  plaintiff  was  thrown  out  and 
injured.  Among  other  things,  the  plaintiff's 
evidence  tended  to  prove  that  the  horse  driv- 
en by  the  defendant  was  unsafe. 

The  declaration  was  as  follows:  "In  a  plea 
of  the  case,  for  that  the  plaintiff  says  that 
on  the  11th  day  of  April,  1909,  he  was  rid- 
ing in  a  northerly  direction  along  the  high- 
way leading  from  said  Hudson  to  Litchfield, 
in  said  county,  in  an  open  buggy  drawn  by 
one  horse,  at  a  point  In  said  Hudson  near 
the  farm  of  William  H.  Youlden,  and  was 
then  and  there  in  the  exercise  of  due  care ; 
that  while  he  was  so  riding  at  said  point  a 
horse  owned  and  driven  by  the  defendant, 
and  attached  to  a  wagon,  approached  the 
plaintiff  suddenly  from  the  rear  and  ran  vio- 
lently into  and  upon  the  wagon  in  which  the 
plaintiff  was  then  and  there  riding;  that 
said  horse  of  said  defendant  was  then  and 
there  running  away;  that  by  reason  of  the 
defendant's  negligence  in  driving  said  horse 
upon  the  public  highway,  and  by  reason  of 
the  negligent  and  careless  manner  in  which 
the  defendant  was  then  and  there  driving 
said  horse,  the  wagon  in  which  the  plaintiff 
was  riding  was  overturned,  the  plaintiff 
was  thrown  violently  to  the  ground,  two  of 
his  ribs  on  his  left  side  were  broken,  his 
heart  was  injured,  he  suffered  a  severe  nerv- 
ous and  mental  shock,  and  has  suffered,  and 
still  does  suffer,  great  pain,  and  has  been 
put  to  great  expense  for  medical  attendance 
and  nursing,  and  by  reason  thereof  has  been 
unable,  and  will  always  be  unable,  to  do 
severe  manual  labor." 

The  defendant  was  called  as  a  witness  by 
the  plaintiff,  and  in  response  to  Inquiries  tes- 
tified that  he  did  not  try  out  the  horse  be- 
fore he  traded,  but  took  the  vendor's  word 
that  the  animal  was  safe;  that  after  making 


the  purchase,  and  before  the  accident,  he 
drove  the  horse  five  or  six  times,  but  noticed 
nothing  unsafe  about  him.  Later  in  the  trial 
the  defendant  was  called  as  a  witness  in  his 
own  behalf,  and  was  permitted  to  testify  as 
follows,  subject  to  the  plaintiff's  exception 
as  set  forth  below:  "Q.  And  you  stated  you 
got  this  horse  from  Mr.  Bailey  of  Acton?  A. 
Yes.  Q.  Where  was  It  you  first  saw  this 
Bailey  horse?  A.  At  West  Acton.  Q.  And 
on  what  day  was  that?  A.  Why,  it  was 
one  or  two  days  before  we  exchanged  horses, 
and  we  exchanged  on  the  Monday  before  the 
Sunday  the  accident  happened.  Q.  And  did 
you  drive  the  horse  at  that  time?  A.  No. 
He  met  me  at  the  depot  with  the  horse,  and 
drove  me  to  his  house  and  introduced  me  to 
his  wife,  and  said  his  wife  drove  this  horse. 
Mr.  Doyle:  We  object  to  this  conversation. 
Court:  You  charge  that  the  horse  was  an  un- 
fit horse,  or  such  that  he  had  notice  of  its 
unfitness  and  unsafety.  Mr.  Spring:  That 
goes  in  subject  to  our  exception.  Mr.  Mor- 
as: What  was  youc  answer  to  that?  A. 
That  be  drove  me  up  to  the  house  and  intro- 
duced bis  wife  and  stated  his  wife  drove 
this  horse,  and  she  said  she  did,  and  thought 
a  good  deal  of  him  and  hated  to  part  with 
him ;  and  she  said  Mr.  Bailey —  Mr.  Doyle: 
This  all  goes  In  subject  to  our  exception. 
Mr.  Moran:  Nothing  only  about  the  horse. 
A.  That  was  about  all  said  at  that  time.  We 
put  the  horse  in  the  barn.  His  wife  took 
another  rig  to  go  downtown  and  .meet  ber 
cousin,  and  he  kept  the  horse  there  and  show- 
ed me  the  horse  under  the  saddle.  When  his 
wife  went,  he  took  the  horse  out  and  put  a 
saddle  on.  There  was  a  young  man  working 
for  him.  He  jumped  on  and  went  up  the 
road  three  or  four  times  to  show  me  bow  be 
could  drive  under  the  saddle.  I  never  saw 
a  horse  I  liked  the  looks  of  better.  At  train 
time  he  drove  me  back  to  the  depot  with  the 
same  horse,  and  I  couldn't  see  anything 
wrong  with  the  horse  at  all.  I  said:  'Mr. 
Bailey,  you  come  over  to-morrow.*  Q.  Were 
there  any  further  representations,  other  than 
you  have  stated,  about  this  horse,  as  to  its 
suitability  or  safety?  A.  Except  he  [Bail- 
ey] made  it  pretty  strong  at  the  dinner  ta- 
ble; and  when  we  got  to  depot  he  made  it 
pretty  strong  as  to  its  being  a  safe  and  clev- 
er horse — clever  like." 

Hamblett  ft  Spring  and  Doyle  ft  Lucler, 
all  of  Nashua,  for  plaintiff.  Wason  ft  Mor- 
an, of  Nashua,  for  defendant 

BINGHAM,  J.  [1-3]  The  declaration 
charges  the  defendant  with  negligence  (1)  in 
the  manner  In  which  he  drove  the  horse  up- 
on the  highway  at  the  time  of  the  accident, 
and  (2)  in  the  fact  that  he  drove  the  horse 
upon  the  highway.  As  bearing  upon  the 
latter  charge,  the  defendant's  knowledge  and 
understanding  of  the  nature  and  character 
of    the   horse   was    material.     Connelly    v. 
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Brown,  73  N.  H.  108,  60  Atl.  760.  If  he  un- 
derstood the  horse  was  safe  and  kind  and 
had  been  driven  by  a  woman,  evidence  of 
that  sort  would  tend  to  show  that  he  was  In 
the  exercise  of  due  care  in  attempting  to 
drive  the  horse  In  the  pnblic  streets.  What 
the  vendor  told  the  defendant  when  he  pur- 
chased the  horse  a  short  time  before  the  ac- 
cident was  not  competent  to  prove  the  nature 
or  character  of  the  horse,  but  was  competent 
to  prove  what  the  defendant  understood  the 
nature  and  character  of  the  animal  was,  and 
whether  he  was  in  the  exercise  of  due  care 
In  driving  him.  There  is  nothing  in  the  case 
indicating  that  the  evidence  was  used  for  an 
improper  purpose;  and,  being  competent  for 
one  purpose,  the  presumption  is  that  its  use 
was  limited  to  that  purpose. 
Exceptions  overruled.    All  concurred. 


SHEA  t.  STARR  et  al. 
(Supreme   Court   of   New   Hampshire.     Hills- 
borough.   Jan.  7,  1913.) 

1.  Abatement  and  Revival  (§  74*)— Retubn 
of  Writ. 

Under  P.  S.  c  191,  f  9,  providing  that 
actions  for  personal  injuries  which  abate  upon 
the  death  of  the  defendant  unless  plaintiff  shall 
procure  a  scire  facias  to  be  issued  to  the  admin- 
istrator before  the  end  of  the  second  term  after 
the  original  grant  of  administration,  an  action 
does  not  abate  because  a  writ  of  scire  facias 
duly  issued  and  properly  served  is  not  returned 
and  filed  at  the  term  to  which  it  was  made 
returnable. 

[Ed.  Note.— For  other  cases,  see  Abatement 
and  Revival,  Cent.  Dig.  H  429-431,  433-440, 
442-444;   Dec  Dig.  §  74.*] 

2.  Sens  Facias  (f  1*)— Nature. 

A  "scire  facias"  is  a  judicial  writ  founded 
on  some  matter  of  record  as  a  recognizance, 
judgment,  etc.  It  is  not  an  original,  but  a  ju- 
dicial, writ— a  writ  of  execution. 

[Ed.  Note. — For  other  cases,  see  Scire  Facias, 
Cent  Dig.  ft  1,  8;    Dec.  Dig.  f  1.* 

For  other  definitions,  see  Words  and  Phrases, 
voL  7,  pp.  6351-6355 ;    vol.  8,  p.  7796.] 

3.  Tbial  (8  9*)— Nature. 

The  issuance  of  a  scire  facias  to  revive  an 
action  against  a  deceased  defendant's  adminis- 
trator is  not  the  institution  of  a  new  action, 
but  a  continuation  of  an  existing  one,  and  hence 
is  not  subject  to  the  rule  of  court  forbidding 
the  entry  of  the  action  on  the  docket  until  the 
writ  or  petition  is  filed. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  f|  21-26;  Dec.  Dig.  |  9.*] 

4.  Courts  (I  82*)— Issuance— Petition. 

Even  if  the  rule  of  court  forbidding  the 
entry  of  an  action  on  the  docket  until  the  writ 
or  petition  Is  filed  applies  to  the  issuance  of  a 
scire  facias  to  revive  an  action  against  a  par- 
ty's administrator,  the  court  may  suspend  the 
rule,  and  issue  the  writ  without  the  filing  of  a 
written  petition. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  J  295;  Dec  Dig.  §  82.*] 

5.  Abatement  and  Revival  (|  76*)— Return 
or  Writ. 

Where  a  writ  of  scire  facias  issued  to  re- 
vive an  action  against  a  deceased  party's  ad- 
ministrator was  not  returned  at  the  term  to 
which  it  was  made  returnable,  defendants  could, 
if  necessary  to  enable  them  to  make  any  de- 


fense,  appear  specially,  and  move   that  it  be 
placed  on  file  or  delivered  to  their  counsel. 

[Ed.  Note.— For  other  cases,  see  Abatement 
and  Revival,  Cent  Dig.  H  441,  446-465,  467- 
482;    Dec  Dig.  f  75.*] 

6.  Abatement  and  Revival  (|  74*) — Brum 
or  Writ. 

The  court  has  power  on  motion  to  permit 
a  writ  of  scire  facias  to  revive  an  action  against 
an  administrator  to  be  filed  after  die  reran 
day. 

[Ed.  Note— For  other  cases,  see  Abatement 
and  Revival,  Cent  Dig.  II  429-431,  433-440, 
442-444;   Dec  Dig.  f  74.*] 

7.  Appeal  and  Error  j]  934*)  —  Pkes cap- 
tions—Scire  Facias— Return  op  Wbit. 

Where  a  writ  of  scire  facias  to  revive  as 
action  against  a  deceased  defendant's  adminis- 
trator was  not  returned  for  over  a  year  after 
its  service,  but  thereafter  the  court  granted  a 
motion  to  default  defendants  for  failure  to  ap- 
pear, it  would  be  presumed  that  the  court  found 
that  the  delay  in  filing  the  return  was  a  tech- 
nicality which  justice  did  not  require  should  de- 
feat the  action. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  ||  3777-3781,  8782;  Dec 
Dig.  i  934.*] 

Transferred  from  Superior  Court,  Hills- 
borough County;  Chamberlln,  Judge. 

Action  by  Julia  F.  Shea  against  William 
J.  Starr  and  another,  executors.  Case  trans- 
ferred from  the  superior  court  on  defendants' 
motion  to  dismiss  and  plaintiff's  exception. 
Case  discharged. 

The  action  was  entered  In  the  superior 
court  during  the  lifetime  of  the  original  de- 
fendant, James  S.  Brown,  who  duly  appeared 
by  counsel.  Brown  died  prior  to  the  May 
term,  1909;  and  during  that  term,  on  June 
3d,  at  the  request  of  the  plaintiff,  a  writ  of 
scire  facias  was  issued  against  the  defend- 
ants as  executors  of  Brown's  will,  command- 
ing them  to  appear  at  the  September  term  of 
said  court  to  answer  In  said  action.  The 
writ  was  duly  served  upon  the  executors  oa 
July  9,  1909,  but  was  not  returned  Into  court 
until  October  12,  1910,  when  It  waa  filed  in 
the  original  suit  At  the  September  term, 
1911,  upon  motion  of  the  plaintiff,  the  defend- 
ants, not  having  appeared,  were  defaulted 
and  the  damages  were  ordered  to  be  assessed 
by  a  jury.  Immediately  thereafter  the  at- 
torneys who  had  been  counsel  of  record  for 
Brown  in  his  lifetime  appeared  for  the  ex- 
ecutors, and  moved  that  the  default  be  strick- 
en off,  and  that  they  have  leave  to  appear 
specially  for  the  purpose  of  contesting  the 
jurisdiction  of  the  court  under  the  scire  fact 
as.  At  the  January  term,  1912,  this  motion 
was  granted,  subject  to  the  plaintiff's  excep- 
tion. Counsel  for  the  executors  then  moved 
that  the  action  be  dismissed  because  of  the 
want  of  a  proper  return  of  the  writ  of  scire 
facias,  in  that  the  writ  was  not  filed  in  court 
after  service  until  October  12,  1910. 

Jones,  Warren,  Wilson  ft  Manning  and 
Michael  J.  Driscoll,  all  of  Manchester,  for 
plaintiff.  Branch  ft  Branch,  of  Manchester, 
for  defendants. 
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PARSONS,  C  J.  "Since  ISM,  actions 
pending  at  the  death  of  the  party  have  sur- 
vived to  his  administrator,  whether  the  cause 
of  action  did  or  not  survive  at  common  law. 
Laws  1844,  c.  139 ;  Gen.  Laws,  c.  198,  $  16 ; 
Id.  c.  226,  |  12;  Saltmarsh  v.  Oandia,  51 
N.  H.  71.  Sections  8  and  9  of  chapter  191 
of  the  Public  Statutes  introduced  a  time  limit 
for  appearance  and  Issuance  of  a  scire  facias 
In  pending  actions  for  personal  injuries.  To 
that  extent  the  law  was  changed."  Piper  v. 
Railroad,  75  N.  H.  435,  442,  75  Atl.  1041, 1<M6. 
It  is  assumed  that  the  present  is  an  "action 
of  tort  for  physical  injuries  to  the  person," 
since  otherwise  no  question  could  arise;  for 
all  other  actions  of  negligence  survive  with- 
out limitation.    P.  S.  c.  191,  |  14. 

[1]  The  limitations  Introduced  by  the  sec- 
tions cited  require  the  abatement  of  such  ac- 
tions "unless  the  administrator  of  the  de- 
ceased party,  If  the  deceased  was  plaintiff, 
sball  appear  and  assume  the  prosecution  of 
the  action  before  the  end  of  the  second  term 
after  the  decease  of  such  party,  or,  if  the  de- 
ceased party  was  defendant,  unless  the  plain- 
tiff shall  procure  a  scire  facias  to  be  issued 
to  the  administrator  of  the  deceased  party 
before  the  end  of  the  second  term  after  the 
original  grant  of  administration  upon  his 
estate."    P.  S.  c.  191,  f  9. 

In  this  case,  the  defendant  having  died, 
the  plaintiff  within  the  time  limited  procured 
a  scire  facias  to  be  Issued  to  the  defendant 
executors,  returnable  at  the  next  term,  which 
was  duly  served  upon  them  in  season  to  give 
them  legal  notice  to  then  appear.  "If  an 
administrator,  having  been  duly  served  with 
a  scire  facias,  shall  not  become  a  party  to  a 
suit,  Judgment  may  be  rendered  against  the 
estate  of  the  deceased  in  the  same  manner  as 
if  he  had  become  a  party."  P.  S.  c.  191,  | 
22.  Accordingly,  the  executors  having  been 
duly  served  and  not  having  become  parties 
to  the  suit  or  appeared,  the  plaintiff  at  the 
September  term,  1911,  had  them  defaulted 
and  moved  for  an  assessment  of  damages  by 
the  Jury.  The  defendants,  in  support  of  their 
motion  to  dismiss,  do  not  claim  that  the 
scire  facias  was  not  duly  issued  or  properly 
served,  but  contend  that  this  compliance  with 
the  statute  was  unavailing  because  the  writ 
of  scire  facias  was  not  returned  to  the  clerk's 
office  at  the  term  to  which  it  was  made  re- 
turnable. The  statute  upon  which  the  de- 
fendants rely  is,  as  stated,  a  modification  of 
existing  law,  and  it  does  not  provide  as  a 
condition  for  the  survival  of  the  action  when 
the  scire  facias  should  be  made  returnable 
or  returned.  All  that  is  required  is  that  it 
be  Issued  and  served. 

[2]  A  scire  facias  is  a  judicial  writ  found- 
ed on  some  matter  of  record,  as  a  recog- 
nizance, judgment,  etc.  2  Tidd,  Pr.  982.  It 
is  not  an  original,  but  a  Judicial  writ — a 
writ  of  execution.  2  Sell.  Pr.  187.  While 
when  founded  upon  a  recognizance  the  pro- 
ceeding is  an  original,  when  based  upon  a 


judgment,  or  issued  for  the  purpose  of  bring- 
ing in  new  parties,  the  proceeding  is  not  a 
new  suit,  but  the  continuation  of  an  exist- 
ing one.  2  Tidd,  Pr.  983 ;  Parker  v.  Willard, 
Smith,  212;  State  v.  Foster,  7  Vt  52,  53; 
Wright  v.  Nutt,  1  D.  &  E.  388 ;  Underbill  v. 
Devereaux,  2  Saund.  71.  "Calling  on  the 
representative  to  become  a  party  to  such  suit 
is  not  the  commencement  of  a  suit  against 
him."    Parker  v.  Willard,  supra,  Smith,  214. 

[8-1]  As  the  issuance  of  the  scire  facias 
was  not  the  institution  of  an  action  against 
the  defendants,  the  rule  of  court  (71  N.  H. 
675)  forbidding  the  entry  of  the  action  upon 
the  docket  until  the  writ  or  petition  is  filed 
has  no  application.  The  action  was  already 
entered.  As  the  writ  was  Issued  at  the  re- 
quest of  the  plaintiff's  counsel,  it  must  be 
assumed  they  filed  at  that  time  such  petition 
therefor  as  the  court  thought  necessary.  If 
the  court  authorized  the  issuance  of  the  writ 
of  scire  facias  without  the  filing  of  a  written 
petition  therefor,  the  court  had  authority  to 
so  far  suspend  the  rule  if  it  had  any  applica- 
tion. Petition  of  Rlndge,  54  N.  H.  106,  108. 
As  not  only  the  action  itself,  but  the  issu- 
ance of  the  scire  facias,  was  entered  on  the 
docket  before  service  upon  the  executors, 
they  cannot  ask  for  costs  because  of  lack  of 
entry.  P.  S.  c.  229,  f  10.  They  had  legal 
notice  to  appear.  If  to  make  any  defense 
they  were  advised  was  wise  the  actual  paper 
constituting  the  writ  was  essential,  they 
could  and  should  have  appeared  specially  and 
moved  that  the  same  be  placed  on  file  or  de- 
livered to  their  counsel.  Wlsheart  v.  Legro, 
33  N.  H.  177, 180.  The  defendants  had  every 
opportunity  to  defend  the  litigation  which 
they  would  have  had  If  the  return  of  service 
had  been  promptly  filed.  If  the  writ  should 
have  been  earlier  filed  after  service,  the  court 
had  power  on  motion  to  permit  it  to  be  filed 
after  the  return  day.  Taylor  v.  Coblelgh,  16 
N;  H.  105 ;  Chadbourne  v.  Sumner,  16  N.  H. 
129,  133,  134,  41  Am.  Rep.  720;  Parker  v. 
Pattee,  4  N.  H.  530. 

Though  for  some  purposes  a  scire  facias  is 
In  the  nature  of  an  original  proceeding,  yet 
when  used  merely  to  call  in  other  parties  it 
is  not  in  principle  more  than  an  order  of 
notice.  It  is  so  regarded  in  the  statute.  Sec- 
tion 11,  c.  222,  Public  Statutes,  provides:  "No 
action  shall  be  abated  by  the  plea  that  there 
are  other  plaintiffs  or  defendants  who  ought 
to  be  Joined  therein,  but  such  persons  may 
be  made  parties  •  •  •  and  may  be  sum- 
moned by  scire  facias,  or  notified  by  publica- 
tion, as  the  court  may  order."  Its  purpose 
is  simply  to  call  the  administrator  into  court. 
P.  S.  c  191,  {  19. 

[7]  Whether  the  plaintiff  had  the  legal 
right  to  file  the  return  one  year  after  the 
return  term,  or  whether  after  that  time  the 
court  could  properly  have  refused  to  permit 
It  to  be  done,  are  questions  not  presented. 
The  plaintiff  complied  with  the  statute  by 
procuring  the  scire  facias  to  be  issued  and 
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serving  It  upon  the  defendants.  As  the 
court  allowed  the  motion  for  default  when 
made,  It  most  be  presumed  it  was  found  that 
the  error  of  delay  In  filing  the  return,  If 
there  was  one,  was  a  technicality  in  pro- 
cedure which  justice  did  not  require  should 
defeat  the  action.  Wliether  the  defendants, 
by  appearing  and  moving  to  strike  off  the 
default,  waived  the  grounds  of  their  motion 
to  dismiss,  is  not  considered.  Woodbury  v. 
Swan,  68  N.  H.  380;  Merrill  v.  Houghton, 
51  N.  H.  61 ;  Roberts  v.  Stark,  47  N.  H.  223, 
225 ;  March  v.  Railroad,  40  N.  H.  548,  683,  77 
Am.  Dec.  732;  Wright' v.  Boynton,  37  N.  H. 
9,  72  Am.  Dec.  318.  If  there  has  been  delay 
in  the  prosecution  of  the  suit,  the  defendants 
have  themselves  to  blame.  They  could,  as 
they  were  notified  to  do,  have  appeared  two 
years  before  they  did,  and  have  prosecuted 
the  action  as  vigorously  as  they  deemed 
wise.  Whether  Justice  required  that  under 
the  circumstances  the  default  should  be 
stricken  off,  and  the  defendants  be  permitted 
to  contest  the  issue  of  liability,  was,  as  the 
plaintiff  concedes  in  her  brief,  for  the  trial 
court  The  plaintiff's  exception  is  overruled. 
The  delay  in  the  return  of  the  writ  of  scire 
facias  did  not  necessarily  operate  as  an 
abatement  of  the  original  action. 
Case  discharged.    All  concurred. 


ANGBLL  v.  SPRAOUE  et  aL 

(Supreme  Court  of  Rhode  Island.     Feb.  12, 
1913.) 

1.  Replevin  (|  88*)  —  Bonds  —  Statutes — 
"Fobmb." 

Under  Gen.  Laws  1909,  c.  336,  {  12,  spe- 
cifically authorizing  district  courts  to  issue 
writs  of  replevin  where  the  goods  are  of  the 
value  of  $500  or  less,  and  to  "try  the  same  and 
award  execution  therein,  adhering  in  their  pro- 
ceedings, as  near  as  may  be,  to  the  forms  here- 
in prescribed,"  section  4,  providing  for  the 
court,  in  case  of  defendant's  being  dissatisfied, 
ordering  further  bond  or  further  surety,  applies 
to  a  case  in  the  jurisdiction  of  the  district 
court,  as  it  does  to  one  which  is  in  the  juris- 
diction of  the  superior  court,  because  of  the 
value  of  the  goods  exceeding  $500;  "forms" 
not  referring  merely  to  the  form  of  a  replevin 
writ  prescribed  in  the  chapter,  but  as  well  to 
the  forms  of  procedure  in  replevin  suits  impos- 
ed by  the  chapter. 

[Ed.  Mote.— For  other  cases,  Bee  Replevin, 
Cent.  Dig.  fj  138-163 ;   Dec.  Dig.  I  33.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8,  pp.  2910,  2911.] 

2.  Courts  ({  169*)— Distbict  Coubt-^Jubis- 
diction  —  Amount  in  Contbovebst  —  Re- 
plevin Bonds. 

The  district  court,  in  a  replevin  suit,  in 
which  plaintiff  had  furnished  a  bond  of  $600, 
cannot,  under  Gen.  Laws  1909,  c.  336,  §  4,  pro- 
viding that,  if  defendant  be  dissatisfied  with  the 
amount  of  the  sureties,  the  court  may  order 
plaintiff  to  give  further  bond  or  further  surety, 
order  plaintiff  to  give  a  bond  of  $1,000,  with- 
out any  provision  for  cancellation  of  the  first 
bond,  as  the  jurisdiction  of  such  court  is  limit- 
ed to  cases  in  which  the  value  of  the  property 
does  not  exceed  $500,  and  the  amount  of  bond 


required  in  a  replevin  snlt  cannot  exceed  doubl* 
the  value  of  the  goods  to  be  replevied. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  |{  413-425,  428-486,  443-456,  498,  465. 
Dec  Dig.  I  169.*]   ^^ 


Action  by  Ernest  B.  Angell  against 
Sprague  and  others.  Suit  was  dismissed  for 
failure  of  plaintiff  to  comply  with  an  or- 
der, and  plaintiff  petitions  for  writ  of  error. 
Judgment  and  order  vacated,  and  case  re- 
mitted. 

Charles  H.  McKenna,  of  Providence,  for 
petitioner.  Irving  Champlin  and  William 
A.  Morgan,  both  of  Providence,  for  respond- 
ents. 

VINCENT,  J.     This  is  a   petition    for  a 
writ  of  error  against  the  district  court  of 
the  Sixth  judicial  district,  and  sets   font 
that  on  the  9th  day   of  August,   1912,   the 
petitioner  issued  out  of  said  district  court  a 
writ  of   replevin   against  the  respondents. 
Amasa  Sprague,  Henry  B.  Hathaway,  Wil- 
liam  F.   Tucker,  and  Emma  Tucker;     that 
said  writ  was  duly  served  and  was  entered 
In  court  August  28,  1912;  that  upon  the  re- 
turn day  the  petitioner,  as  plaintiff,  claimed 
a  jury  trial,  the  respondents  entering  their 
appearance  and  filing  pleas;    that,  prior  to 
the  return  day  of  the  writ,  the  respondents 
filed  a  motion  for  further  bond  and  surety, 
which  motion  was  beard,  and  thereupon  It 
was  ordered  that  a  bond  for  $1,000  should 
be  furnished,  with  sufficient  sureties,  on  or 
before  August  80,   1912;    that,   before   the 
service  of  said  writ  of  replevin,  the  petition- 
er, as  plaintiff  therein,  executed  a  bond  with 
two  sureties  In  the  sum  of  $600;    that  the 
petitioner  has  not  filed  the  bond  for  $1,000: 
that  the  respondents,  as  defendants  In  said 
replevin  suit,  filed  a  motion  to  dismiss  the 
same,  and  to  have  damages  assessed  and 
judgment  entered  In  their  favor,  which  said 
motion  was  heard  and  a  decision  rendered 
thereon   in   the  district  court,  as  follows: 
"September  19,  1912.    Upon  bearing;  „f  de- 
fendants' motion  to  dismiss  this  suit,  the 
suit  Is  dismissed  for  noncompliance  by  plain- 
tiff with  order  of  the  court  to  give  further 
bond  with  surety,  and  Judgment  Is  rendered 
for  the  defendant  Henry  B.  Hathaway,  for 
a  return  and  restoration  to  him  of  the  good* 
and  chattels  replevied,  and  for  damage  $240. 
as  shown  at  the  hearing,  and  for  his  costs. 
and  Judgment  is  also  rendered  for  each  of 
the  other  defendants  for  his  costs."     The 
petition  concludes  with  a  prayer  for  a  writ 
of  error  to  the  district  court  of  the  Sixth 
judicial  district,  requiring  said  court  to  cer- 
tify its  records  of  said  suit  to  this  court  for 
the  correction  of  err.ors,  the  entry  of  sucb 
Judgment  as  law  and  justice  may  require, 
for  stay  of  execution,  for  citation,  etc.    Upon 
the  day  of  hearing  in  this  court,  the  record 
of  the  district  court  of  the  Sixth  Judicia 
district  and  the  original  papers  In  the  case. 
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were  produced  before  this  court  as  upon  a 
formal  return  to  a  writ  of  error  duly  issued. 

[1]  The  petitioner  claims,  in  the  first  place, 
that  a  district  court  has  no  authority,  under 
the  statute,  to  order  a  further  bond  and 
surety,  but  that  the  authority  to  order  fur- 
ther bond  and  surety  Is  limited  to  replevin 
suits,  where  the  goods  sought  to  be  replevied 
are  over  $500  in  value,  and  therefore  be- 
yond the  jurisdiction  of  a  district  court 
We  do  not  think  that  the  petitioner's  claim 
in  this  regard  can  be  sustained.  District 
courts  are  specifically  authorized  by  section 
12  of  chapter  336,  Gen.  Laws  of  1909,  to  "is- 
sue writs  of  replevin  where  the  goods  and 
chattels  to  be  replevied  are  of  the  value  of 
five  hundred  collars  or  less,  *  *  *  and 
to  try  the  same  and  award  execution  there- 
in, adhering  In  their  proceedings,  as  near 
as  may  be,  to  the  forms  herein  prescribed. " 
The  petitioner  contends  that  the  word 
"forms,"  In  the  section  referred  to,  must  be 
construed  strictly,  and  he  therefore  claims, 
presumably,  that  it  is  limited  and  has  refer- 
ence to  the  form  of  a  replevin  writ,  which 
the  chapter  in  question  prescribes.  We 
think,  however,  that  the  word  "forms"  must 
be  taken  in  its  broader  significance,  and  to 
refer  to  the  forms  of  procedure  in  replevin 
suits  which  that  chapter  imposes,  and  which 
may  be  followed  by  district  courts  within 
their  own  jurisdictional  limits. 

[2]  The  petitioner  further  contends  that  if 
the  district  court  has  authority  to  order  a 
further  bond  and  surety,  its  jurisdiction  be- 
ing limited  to  actions  where  the  goods  re- 
plevied are  of  the  value  of  $500  or  less,  it 
cannot  properly  order  a  bond  or  bonds,  the 
total  amount  of  which  exceeds  $1,000;  and 
that  in,  the  present  case,  a  bond  having  al- 
ready been  furnished  in  the  sum  of  $600,  a 
compliance  with  the  order  of  the  court,  and 
the  giving  of  another  bond  for  $1,000,  would 
increase  the  liability  of  the  petitioner  to 
$1,600  in  all,  there  being  no  provision  for 
the  cancellation  of  the  first  bond,  and  no 
attempt  on  the  part  of  the  respondents  to 
effect  such  cancellation.  In  section  4,  c.  336, 
Gen.  Laws  of  1909,  it  is  provided  that,  in 
case  the  defendant  shall,  at  any  time  pend- 
ing the  writ  of  replevin,  be  dissatisfied  with 
the  amount  of  the  sureties  or  the  surety  com- 
pany in  such  bond,  the  court  before  which 
the  same  shall  be  pending  may,  on  motion 
and  for  cause  shown,  in  their  discretion,  or- 
der the  plaintiff  to  give  further  bond  or  fur- 
ther surety.  The  district  courts  having  only 
such  powers  as  are  conferred  upon  them 
by  statute,  it  follows,  from  the  section  last 
referred  to,  that  their  authority  to  increase 
or  extend  the  bond  security  originally  given 
is  limited  to  two  things:  (1)  To  requiring 
further  surety  upon  the  bond  already  given; 
and  (2)  to  requiring  a  second  or  further 
bond.  While  the  bond  for  $1,000,  which  the 
petitioner  was  ordered  to  give,  is  referred 


to  in  some  portions  of  the  record  as  a  "fur- 
ther bond,"  the  order  of  the  district  court 
is  simply  for  a  bond  of  $1,000  to  be  furnish- 
ed by  the  petitioner  within  a  specified  time. 
However,  as  the  statute  only  authorizes  a 
"further"  bond,  we  think  that  the  one  order- 
ed must  be  considered  as  within  that  classi- 
fication. 

Taking  the  facts  as  they  appear  in  the 
record,  It  is  clear  that  the  petitioner,  should 
he  comply  with  the  order  of  the  court  and 
give  the  bond  for  $1,000,  would  become  lia- 
ble on  two  bonds  aggregating  $1,600.  The 
amount  of  the  bond  required  in  any  replevin 
suit  cannot  exceed  double  the  amount  of 
the  goods  to  be  replevied.  The  jurisdiction 
of  the  district  court  being  limited  to  $500,  It 
naturally  follows  that  it  cannot  require  a 
bond  exceeding  $1,000  in  a  replevin  suit  To 
order  a  larger  bond  would  be  equivalent  to 
finding  that  the  case  was  one  beyond  its  ju- 
risdiction. 

We  think  that  the  case  should  be  reinstat- 
ed in  the  district  court,  and  that  the  order 
requiring  the  plaintiff  to  give  a  bond  for  $1,- 
000  should  be  vacated,  but  without  prejudice 
to  the  right  of  the  respondents  to  thereafter 
move  for  further  surety  or  further  bond,  if 
they  shall  see  fit. 

The  orders  and  judgments  of  the  district 
court  of  the  Sixth  judicial  district,  entered 
on  the  23d  day  of  August,  1912,  and  on  the 
19th  day  of  September,  1912,  are  vacated, 
without  prejudice  to  the  right  of  the  re- 
spondents to  move  for  further  surety  or 
further  bond,  if  they  shall  see  fit,  and  the 
case  is  remitted  to  said  district  court  to  be 
reinstated,  and  for  further  proceedings. 


In  re  WHITING. 

(Supreme  Judicial  Court  of  Maine.     Feb.   15, 
1913.) 

1.  Evidence  (M  506,  537,  555*)— Attending 
Physicians— Opinion  as  to  Sanity. 

Attending  physicians  of  skill  and  good  re- 
pute, who  are  not  experts  in  mental  diseases, 
may  testify  as  to  the  mental  condition  of  their 
patients,  and  their  opinions  are  admissible 
when  the  facts  upon  which  they  base  them  are 
detailed  to  the  jury,  although  they  may  not 
give  opinions  as  to  the  direct  question  to  be  de- 
termined. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  H  2309,  2345,  2376 ;  Dec.  Dig.  if 
506,  537,  555.*] 

2.  Witnesses  jff  219*)— Privileged  Cohhu- 
nioations— Waiver  —  Appeal  —  Subse- 
quent Tbials. 

The  right  of  privileged  communication  may 
be  waived,  and  where  waived  cannot  be  again 
asserted  with  effect  upon  a  subsequent  trial  or 
appeal  of  the  same  case. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  ||  769,  781,  782 ;   Dec.  Dig.  |  219.*] 

Exceptions  from  Supreme  Judicial  Court, 
Hancock  County,  at  Law. 

Petition  for  appointment  of  a  guardian  of 
George  W.   Whiting.     Petition  dismissed  in 
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both  the  probate,  and  the  supreme  court  of 
probate,  and  to  rulings  of  the  latter  Samuel 
K.  Whiting  excepts.  Exceptions  sustained. 
Argued  before  WHITEHOUSB,  C.  J.,  and 
SAVAGE,  SPEAR,  CORNISH,  KINO,  and 
BIRD,  JJ. 

Peters  &  Knowlton,  of  Ellsworth,  for  appel 
lant  Daniel  E.  Hurley,  of  Ellsworth,  for  ap- 
pellee. 

BIRD,  J.    Ths  Is  a  petition  to  the  probate 

court  of  Hancock  county  for  the  appointment 
of  a  guardian  of  George  W.  Whiting  under 
paragraph  2,  section  4,  of  chapter  69,  R.  S. 
The  petition  was  dismissed,  after  hearing,  by 
the  probate  court  and,  on  appeal,  by  the  su- 
preme court  of  probate.  At  the  hearing  in 
the  latter  court,  certain  evidence  was  offered 
by  the  appellant  which  was  excluded  by  the 
presiding  Justice,  and  the  case  is  before  us 
upon  exceptions  to  his  rulings. 

[1]  I.  The  appellant  called  one  McDonald, 
claimed  to  be  the  attending  physician  of 
George  W.  Whiting,  and  offered  to  introduce 
his  opinion  as  to  the  mental  capacity  of 
George  W.  Whiting.  The  bill  of  exception 
alleges  that  this  evidence  so  offered  was  ex- 
cluded on  the  ground  that  no  evidence  had 
been  produced  that  Dr.  McDonald  was  an 
expert  in  mental  diseases. 

It  is  undoubtedly  the  rule  of  law  of  this 
state  that  attending  physicians,  of  skill  and 
good  repute,  who  are  not  experts  In  mental 
diseases,  mav  testify  as  to  the  mental  condi- 
tion of  their  patients,  and  that  their  opinions 
as  to  such  condition  are  admissible,  when 
the  facts  upon  which  they  base  their  opin- 
ions are  detailed  to  the  Jury,  although  they 
may  not  give  opinions  as  to  the  direct  ques- 
tion to  be  determined.  Fayette  v.  Chester- 
ville,  77  Me.  28,  33,  52  Am.  Rep.  741 ;  Hall 
v.  Perry,  87  Me.  569,  577,  33  Atl.  160,  47  Am. 
St  Rep.  352;  Ireland  v.  White,  102  Me.  233, 
238,  239,  66  Atl.  477;  Hathorn  v.  King,  8 
Mass.  370,  5  Am.  Dec.  106;  Dickinson  v. 
Barber,  9  Mass.  225,  6  Am.  Dec.  58;  Lewis 
v.  Mason,  109  Mass.  169.  Tried  by  this  rule, 
we  are  of  the  opinion  that  part  at  least  of 
the  questions  excluded  were  admissible  and 
that  the  exception  must  be  sustained. 

[2]  II.  An  attorney  at  law  was  called  by 
appellant  and  asked  to  give  testimony  of  con- 
versations between  him  and  George  W.  Whit- 
ing in  relation  to  matters  of  business  for  the 
purpose  of  showing  that  the  latter  had  be- 
come Incapable  of  managing  his  own  affairs. 
The  testimony  was  excluded  upon  the  ground 
of  privileged  communication.  The  appel- 
lant sought  to  show  that  the  privilege,  if 
ever  It  existed,  had  been  waived,  and  offered 
to  prove  that  the  same  parties  were  present 
in  the  probate  court  as  In  the  appellate  court 
and  that  the  testimony  offered  was  given  in 
the  probate  court  without  objection. 

The  right  of  privileged  communication  Is 
a  personal  privilege  and  can  be  invoked  only 
by  him  who  makes  it.    Leprohon,  Appellant, 


102  Me.  455,  67  Atl.  317,  10  Ann.  Cas.  1115. 
The  rule  of  privilege  is  to  be  strictly  con- 
strued. Foster  v.  Hall,  12  Pick.  (Mass.)  89. 
98,  22  Am.  Dec  400;  Hatton  v.  Robinson,  14 
Pick.  (Mass.)  416,  422,  25  Am.  Dec.  415.  That 
the  right  may  be  waived  Is  equally  Clear, 
not  only  expressly,  but  also  by  inference 
from  acts  and  conduct  (Stewart  v.  Leonard, 
109  Me.  128,  182,  183,  68  Atl.  638;  Phillips 
V.  Chase,  201  Mass.  444,  449,  87  N.  H.  755, 
131  Am.  St  Rep.  406),  as  by  failure  to  object 
to  the  evidence  when  offered  by  the  adverse 
party.  See  Clifford  v.  Denver,  etc.,  R.  R 
Co.,  188  N.  Y.  349,  354,  357,  80  N.  EL  1094. 

Whether  the  right  of  privilege,  once  waiv- 
ed, can  be  again  asserted  with  effect  upon  a 
subsequent  trial  or  appeal  of  the  same  case. 
Is  a  question  upon  which  reported  cases  are 
at  variance.  Those  holding  the  negative  base 
the  conclusion  upon  the  proposition  that, 
when  the  privileged  communication  is  once 
made  public,  the  reason  for  Its  exclusion 
thereafter  fails  and  the  privacy  between  the 
parties  to  it  then  exists  in  legal  fiction  only. 
See  Green  v.  Crapo,  181  Mass.  55,  62,  62  N. 
E  956;  McKinney  v.  Grand  Street,  etc,  Co, 
104  N.  T.  352, 10  N.  E  544.  See,  also.  People 
v.  Bloom,  193  N.  T.  1,  85  N.  E  824,  18  L 
R.  A  (N.  S.)  898,  127  Am.  St  Rep.  931,  15 
Ann.  Cas.  932;  Elliott  v.  Kansas  City.  195 
Mo.  593,  96  S.  W.  1023,  6  L.  R.  A.  (N.  S.) 
1082,  8  Ann.  Cas.  653.  We  think  the  cases 
holding  otherwise  not  convincing  and  that 
appellant  should  have  been  permitted  to  In- 
troduce the  evidence  offered. 

Exceptions  sustained. 

Case  remanded  to  supreme  court  of  pro- 
bate for  rehearing. 


BLAIR  v.  LEWISTON,  A  ft  W.  8T.  RT. 

(Supreme  Judicial  Court  of  Maine.     Feb.  17, 
1918.) 

1.  Cabbiebs  (§§  331,  347*)  —  Contbibctobt 
Negligence— Riding  in  Dangerous  Posi- 
tion. 

A  passenger  is' hot  negligent  per  ae  in  rid- 
ing upon  a  rear  platform  of  a  street  car,  but, 
If  he  voluntarily  chooses  to  ride  there,  he  is 
to  be  held  to  the  exercise  of  a  high  degree  of 
care  to  avoid  the  dangers  known  or  to  be  rea- 
sonably apprehended. 

[Ed.  Note. — For  other  cases,  see  Carrie/a. 
Cent  Dig.  H  1371,  1374-1382.  134B,  1350-1386, 
1388-1387.  1402;  Dec  Dig.  |f  331,  347.*J 

2.  Cabbiebs  ({  295*)— Cabs  Requibbd— Pxa- 
bon  Riding  on  Platform. 

A  street  railroad  permitting  a  passenger 
to  ride  on  the  platform  is  bound  to  take  into 
account  that  he  is  thereby  subjected  to  greater 
risks  and  to  observe  a  high  degree  of  care  in 
the  running  of  the  car  at  points  where  there 
is'  danger  that  he  may  be  thrown  off. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  §§  1191-1197, 1199,  1213-1216,  1219. 
1220 ;   Dec  Dig.  |  295.*] 

3.  Negligence  (|  136*)— Question  fob  Joky 
— contwbctoby  negligence  in  gbkkbal. 

Whether  a  person  was  negligent  in  a  given 
case,  failing  to  exercise  such  care  as  a  reason- 
able and  prudent  man  would  have  exercised 
under  like  circumstances,  is  generally  a  qoes- 
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tiont  for  the  jury,  and  it  Is  always  so  when  the 
facts  are  in  dispute  or  are  to  be  determined 
from  conflicting  testimony,  and  also  when  in- 
telligent and  fair-minded  men  might  reasonably 
differ  as  to  the  conclusions  and  inferences  to  be 
drawn  from  the  undisputed  facts. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  H  277-353;    DecDig.  |  188.*] 

4.  Cashiers  (§  347*) — Personal  Injubies— 
contbibutobt  negligence — question  fob 
Jury. 

On  evidence  in  an  action  for  the  death  of 
plaintiff's  intestate  by  being  thrown  from  de- 
fendant's car  while  riding  on  the  rear  platform, 
held,  that  the  question  of  his  contributory  neg- 
ligence was  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  J|  1346,  1350-1386,  1388-1397, 
1402 ;    Dec  Dig.  f  347.*] 

B.  Negligence  ({  136*)— Contbibutobt  Neg- 
ligence— Acts  in  Emebgenct. 

When  a  person  is  required  to  act  in  an 
emergency  and  in  suddenly  impending  personal 
peril,  the  question  of  his  contributory  negli- 
gence in  choosing  any  particular  one  of  the 
alternatives  presented  is  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  H  277-353;    Dec.  Dig.  f  136. *j 

6.  Cabbieks  (i  347*)— Personal  Injubies— 
Contbibutobt  Negligence— Intoxication 
or  Passenger, 

In  an  action  against  a  carrier  for  the  death 
of  plaintiff's  intestate,  evidence,  if  any,  tending 
to  show  that  deceased  was  somewhat  Intoxi- 
cated at  the  time  of  the  accident,  made  it  a 
question  for  the  jury  as  to  what  extent,  if  at 
all,  that  may  have  contributed  to  the  accident. 
[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  JI  1346,  1350-1386,  1388-1397, 
1402;  Dec  Dig.  |  847.*] 

Exceptions  from  Supreme  Judicial  Court, 
Kennebec  County,  at  Law. 

Action  by  Herbert  L.  Blair,  administrator 
of  Thomas  Blair,  deceased,  against  the  Lew- 
iston,  Augusta  &  WatervUle  Street  Railway. 
Judgment  for  defendant,  and  plaintiff  ex- 
cepts. Exceptions  sustained,  and  case  re- 
manded for  the  assessment  of  damages  only 
as  per  stipulation. 

Argued  before  WHITEHODSE,  C  J.,  and 
SAVAGE,  CORNISH,  KING,  and  BIRD,  JJ. 

B.  F.  Maher,  of  Augusta,  for  plaintiff.  G. 
W.  Heselton,  of  Gardiner,  and  Philbrook  & 
Andrews,  of  Augusta,  for  defendant 

KING,  J.  Action  to  recover  damages  for 
the  Immediate  death  of  the  plaintiff's  intes- 
tate, Thomas  Blair,  alleged  to  have  been 
caused  by  the  defendant's  negligence.  A  non- 
suit was  ordered,  with  a  stipulation  that  If 
it  is  not  sustainable,  the  cause  is  to  be  re- 
manded for  the  assessment  of  damages  only. 

Blair  was  a  passenger  on  defendant's  car 
which  left  Augusta  for  Gardiner  and  Lewis- 
ton  at  5  p.  m.  November  25, 1909.  He  board- 
ed the  car  at  Bradstreet's  Platform,  a  point 
between  Hallowell  and  Gardiner,  and  at 
Grant's  Crossing,  2,239  feet  from  Bradstreet's 
Platform,  as  the  car  made  a  sharp  curve  or 
cross-over  at  a  high  rate  of  'speed,  he  was 
thrown  from  the  rear  platform  against  a  pole 
by  the  side  of  the  track,  and  Instantly  killed. 

The  evidence  is  plenary  that  the  car  was 


being  driven  at  an  unreasonable  and  negli- 
gent rate  of  speed  at  the  time  of  the  acci- 
dent The  defendant  does  not  question  that, 
but  contends  that  the  nonsuit  Is  sustainable 
on  the  ground  of  want  of  due  care  on  the 
part  of  Blair. 

The  car  may  be  thus  briefly  described.  In 
the  front  is  the  vestibule  room,  occupied  by 
the  motorman,  with  a  partition  separating 
it  from  the  smoking  compartment,  in  which 
there  are  double  seats  on  the  sides  at  right 
angles  with  the  sides  of  the  car,  and  an 
aisle  between,  with  a  partition  separating 
the  smoking  room  from  the  main  room.  The 
seats  In  the  main  room  are  arranged  sub- 
stantially as  in  the  smoking  room.  Unlike 
most  cars,  the  main  room  stops  with  a  parti- 
tion about  six  feet  from  the  extreme  rear  of 
the  car,  leaving  an  open  platform  with  can- 
opy overhead  running  as  far  as  the  end  of 
the  car.  Upon  each  side  of  this  observation 
platform  Is  a  seat,  designed  for  two  passen- 
gers, running  lengthwise  of  the  car  from 
the  main  room  partition  part  way  to  the  end 
of  the  car,  and  leaving  an  open  space  or  gate- 
way on  each  side  for  the  use  of  passengers 
in  getting  on  and  off  the  car.  Two  steps  are 
constructed  at  each  opening;  the  upper  one 
being  set  into  the  platform  Its  apparent 
width.  On  each  side  of  the  car  at  the  Inside 
rear  corner  of  the  upper  step  is  an  Iron  gate 
post  and  on  the  outside  rear  corner  of  the 
same  step  Is  an  Iron  rod  extending  from  the 
platform  to  the  canopy  which  It  supports, 
and  the  distance  from  the  Iron  canopy  rod 
to  the  gate  post  is  about  nine  Inches;  that 
being  substantially  the  width  of  the  upper 
step  as  let  into  the  platform.  The  width  of 
the  platform  between  the  upper  steps  Is  six 
feet  and  three  inches.  The  extreme  rear  end 
of  the  car  is  an  iron  railing  or  fence,  curved 
In  line  with  the  rear  lines  of  the  car,  sup- 
ported by  rods  and  standards,  and  extending 
from  the  canopy  .post  at  the  outside  rear 
corner  of  the  upper  step  on  one  aide  around 
to  the  corresponding  post  on  the  other  side. 
At  each  opening  there  Is  a  folding  gate  hung 
to  the  gate  post,  and  so  constructed  that  it 
can  be  completely  shut  up  upon  itself  by  be- 
ing pushed  back  towards  the  curved  railing. 
At  the  time  of  the  accident  the  gateways 
were  both  open,  the  gates  being  folded  back. 

Situated  at  the  extreme  rear  of  the  plat- 
form, and  a  little  to  the  right  of  the  center 
as  you  face  the  front  of  the  car,  is  the  con- 
troller mechanism,  being,  apparently,  a  steel 
cylinder  about  15  inches  In  diameter  and  ex- 
tending from  the  platform  to  the  top  of  the 
railing;  and  on  the  very  back  of  the  car,  a 
little  below  the  top  of  the  railing,  and  to  the 
right  of  the  center  of  the  controller,  Is  a  de- 
vice called  the  retriever,  from  which  the 
trolley  rope  runs  to  the  trolley  arm,  and 
which  is  designed  to  keep  that  rope  taut 

The  car  was  behind  time,  and  went  by 
Bradstreet's  Platform  some  distance  before 
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stopping  for  Blair.  It  then  backed  towards 
him,  while  he,  In  turn,  ran  forward  and 
boarded  It  on  the  right-hand  side  of  the  rear 
platform.  There  were  no  vacant  seats  In  the 
main  room  of  the  car  or  on  the  rear  plat- 
form, bnt  It  appears  that  there  was  one  or 
two  vacant  seats  in  the  smoking  apartment 
forward.  As  Blair  boarded  the  car,  It  start- 
ed quickly  and  rapidly,  and  he  stepped  back 
against  the  rear  railing  of  the  car,  on  the 
right-hand  side  of  the  controller,  grasping 
with  his  right  hand  the  upright  canopy  rod, 
and  taking  hold  of  the  railing  with  his  left 
hand  near  the  controller.  The  space  where 
he  stood  was  small,  but  large  enough  for 
him  to  stand  therein;  the  distance  from  the 
canopy  pole  in  a  straight  line  to  the  edge  of 
the  controller  on  the  back  side  being  one 
foot  and  nine  Inches,  and  the  distance  from 
the  gate  post  to  the  nearest  point  on  the  con- 
troller being  about  a  foot. 

There  were  two  conductors  on  the  car, 
both  on  the  rear  platform,  but  Blair  was  not 
notified  that  there  was  a  vacant  seat  in  the 
smoking  apartment,  nor  told  to  take  any  oth- 
er position  on  the  car.  There  is  a  drop  of 
63.2  feet  in  the  distance  of  2,239  feet  from 
the  place  where  Blair  boarded  the  car  to  the 
curve  at  Grant's  Crossing  where  the  accident 
occurred. 

The  evidence  discloses  that  the  car  came 
down  the  grade  to  the  curve  at  a  very  rapid 
rate  of  speed,  slatting  the  passengers  back 
and  forth  so  much  that  they  kept  their  seats 
with  difficulty;  that  just  as  the  car  ap- 
proached the  sharp  curve  or  cross-over  the 
trolley  arm  was  thrown  off  "with  a  bang"; 
that  one  conductor,  Keene,  grabbed  the  trol- 
ley rope,  which  was  connected  with  the  re- 
triever, In  an  effort  to  control  the  trolley 
arm,  and  the  other  conductor,  La  Polnte, 
standing  near  the  center  of  the  platform, 
grasped  and  pulled  the  bell  rope  to  stop  the 
car;  that  simultaneously  with  these  almost 
Instantaneous  happenings  Blair  moved  quick- 
ly 'from  his  position  beside  the  controller, 
and  stepped  forward  up  behind  La  Polnte, 
taking  hold  of  his  arms  or  shoulders  In  an 
effort  to  steady  himself ;  and  that  as  the  car 
crossed  the  road,  and  slued  Into  the  straight 
track  with  a  violent  lurch,  he  was  thrown 
clear  of  the  car,  and  against  the  pole  with 
the  fatal  result  mentioned 

The  speed  of  the  car  as  it  made  the  curve 
or  cross-over  will  be  more  readily  appreciat- 
ed, perhaps,  from  the  fact  that  the  Goodrich 
house  Is  248  feet  beyond  the  pole  where  the 
accident  occurred,  and  Mr.  Goodrich  testi- 
fied that,  when  he  heard  the  trolley  come  off, 
be  went  into  the  front  part  of  his  house,  and 
then  outside  of  the  house,  and  saw  the  car 
go  by  without  any  light,  except  the  tall  light 
behind,  and  that  the  car  went  by  the  house 
and  down  over  the  hill  out  of  his  sight 
Presently  he  saw  the  car  come  back  by  his 
house  to  the  crossing  and  pick  up  the  body 
of  Blair. 


[1,2]  Blair  was  not  negligent  per  se  in 
riding  upon  the  platform  of  the  car.  "Rid- 
ing upon  the  platforms  of  such  cars  Is  too 
much  encouraged  by  transportation  compa- 
nies and  too  much  Indulged  in  by  the  public 
for  the  court  to  say  as  a  matter  of  law  that 
the  mere  riding  upon  the  platform  of  such  a 
car  is  conclusive  evidence  of  negligence,  or 
is  negligence  per  se,  or  is  negligence  in  law." 
Watson  v.  Railway  Co.,  91  Me.  684,  40  AtL 
699,  44  L.  R  A  157,  64  Am.  St  Rep.  268. 

Neither  was  It  claimed  that  Blair  was  neg 
Iigent  In  fact  in  taking  the  position  he  did 
on  the  platform.  And,  If  that  question  had 
been  Involved,  It  is  clearly  one  that  should 
have  been  submitted  to  the  jury. 

But  the  defendant  contends  that  Blair's 
act  in  leaving  the  position  he  had  taken, 
back  against  the  rear  railing  of  the  car  and 
beside  the  controller,  and  stepping1  ont  upon 
the  open  platform  between  the  gateways,  *in 
view  of  all  the  perils  of  that  particular  mo- 
ment" was  so  manifestly  a  negligent  act 
contributing  to  the  accident  that  the  nonsuit 
was  properly  ordered.  We  do  not  think  that 
contention  Is  maintainable. 

[S]  When  passengers  are  permitted  to  ride 
on  the  platforms  of  electric  cars,  it  is  the 
duty  of  the  company  to  take  into  account 
that  they  are  thereby  subjected  to  greater 
risks,  and  to  observe  a  high  degree  of  care 
in  the  running  of  the  cars  at  points  when 
there  is  danger  that  such  passengers  may  be 
thrown  off.  And  likewise,  when  a  passenger 
voluntarily  chooses  to  ride  on  the  platform 
of  a  car,  he  is  to  be  held  to  the  exercise  of 
a  high  degree  of  care  to  avoid  the  dangers 
and  perils  of  his  position  that  are  known  to 
him  or  which  are  reasonably  to  be  appre- 
hended. Falling  to  exercise  such  a  degree 
of  care  Is  negligence.  Bnt  whether  a  person 
was  negligent  in  a  given  case — in  other 
words,  whether  he  failed  to  exercise  such 
care  as  reasonable  and  prudent  men  would 
have  exercised  under  like  circumstances — Is 
generally  and  almost  Invariably  a  question 
for  the  jury ;  and  it  is  always  so,  when  the 
facts  are  in  dispute,  or  are  to  be  determined 
from  conflicting  testimony,  and  also  when 
the  facts  are  not  in  dispute,  if  intelligent 
and  fair-minded  men  may  reasonably  differ 
as  to  the  conclusions  and  Inferences  to  be 
drawn  from  such  facta, 

[4]  While  the  facts  as  to  what  Blair  did 
and  the  existing  circumstances  and  condi- 
tions under  which  be  acted  are,  in  a  sense, 
not  really  disputed,  nevertheless  it  cannot  be 
said  that  they  are  disclosed  with  unmistak- 
able accuracy,  for  they  are  to  be  discovered 
in  the  somewhat  varying  statements,  natu- 
rally so,  of  the  eyewitnesses  as  to  the  va- 
rious and  sudden  happenings  Involved  In  the 
sad  accident '  Therefore  we  think  that  it 
cannot  be  properly  held  in  this  case  that  the 
facts  and  circumstances  from  which  the  ques- 
tion of  Blair's  negligence  Is  to  be  determined 
are  undisputed  and  certain.     What  he  did. 
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when,  and  bow  he  did  It,  and  the  circum- 
stances and  conditions  under  which  he  acted 
were  matters  for  the  jury  to  determine  from 
all  the  evidence. 

[(]  But  assuming  that  there  is  no  dispute 
or  uncertainty  as  to  what  Blair  did,  or  as  to 
the  existing  circumstances,  conditions,  and 
influences  under  which  he  acted,  it  cannot 
be  said  that  the  only  reasonable  conclusion 
to  be  drawn  therefrom  is  that  he  acted  neg- 
ligently. He  was  in  a  position  of  apparent 
personal  danger.  The  banging  of  the  trolley 
arm  above  him,  the  noise  of  the  retriever 
behind  him,  the  controller  beside  him,  the 
flashings  of  electricity  as  the  trolley  wheel 
struck  the  wire,  and  the  onward  rushing  of 
the  car  into  the  curve,  all  these  are  facts  and 
circumstances  to  be  considered  in  deciding 
the  question  whether  he  was  negligent,  act- 
ing In  those  circumstances,  in  suddenly  step- 
ping forward  as  he  did  away  from  the  re- 
triever and  controller.  Might  not  men  of 
equal  Intelligence  and  Impartiality  honestly 
differ  In  their  conclusions  upon  the  question 
whether  Blair  acted  under  those  circum- 
stances and  in  that  emergency  with  reason- 
able care?  We  think  so.  Moreover,  when  a 
person  is  required  to  act  In  an  emergency 
and  under  circumstances  of  suddenly  Im- 
pending personal  peril,  the  law  will  not  de- 
clare that  reasonable  care  demands  that  he 
must  choose  any  particular  one  of  the  alter- 
natives presented,  and  hold  him  guilty  of 
contributory  negligence  as  a  matter  of  law 
for  not  doing  so.  In  such  cases  the  law  In- 
vokes the  judgment  of  a  jury  upon  the  ques- 
tion of  contributory  negligence.  Larrabee  v. 
Sewall,  66  Me.  376,  381;  Shannon  v.  B.  &  A. 
R.  B.  Co.,  78  Me.  52,  61,  2  Atl.  678. 

[I]  It  Is  also  suggested  that  there  was 
some  evidence  introduced  tending  to  show 
that  Blair  may  have  been  somewhat  under 
the  Influence  of  liquor  at  the  time  of  the  ac- 
cident But,  if  that  was  so,  then  It  was  a 
question  for  the  jury  to  determine  to  what 
extent,  If  at  all,  that  may  have  contributed 
to  the  accident 

It  is  therefore  the  opinion  of  the  court 
that  the  question  of  the  contributory  negli- 
gence of  the  plaintiff's  Intestate  should  have 
been  submitted  to  the  jury  with  proper  in- 
structions. 

Exceptions  sustained.  Case  remanded  for 
the  assessment  of  damages  only  as  per  stip- 
ulation. 


LOWE  et  al.  v.  HENDBICK. 

(Supreme  Court  of  Errors  of  Connecticut 

Feb.  15,  1913.) 

1.  Tbusts   (I  72*)—  Findings— Copubchaseb 

—CONSIDER  ATIO  N . 

In  a  suit  for  damages  for  fraudulently  in- 
ducing plaintiffs  to  enter  into  a  purchase  of 
land  jointly  with  defendant,  the  fact  that  de- 
fendant took  title  in  his  own  name  did  not  de- 


prive the  plaintiffs  of  their  interest,  a  pre- 
sumptive trust  arising;  and  a  finding  that 
there  was  no  consideration  for  money  given  to 
defendant  to  invest  in  the  property  was  in- 
correct. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent. 
Dig.  ||  102,  103;    Dec.  Dig.  |  72.»] 

2.  Fraud  (|  31*)— Election  or  Bemedies— 

Rescission  ob  Damages. 

Where  plaintiff  discovered  that  his  joint 
purchaser  of  land  had  fraudulently  exaggerated 
the  amount  paid  for  the  land,  he  could  either 
rescind  the  contract  and  recover  payments 
made,  or  accept  the  contract  and  recover  dam- 
ages occasioned  by  the  fraud. 

[Ed.  Note. — For  other  cases,  see  Fraud,  Cent. 
Dig.  |  27;   Dec  Dig.  |  31.*] 

3.  Fraud   (5  59*)  —  Copubchaseb— Measure 
of  Damages. 

Where  a  copurchaser  fraudulently  exag- 
gerated the  price  he  paid  for  land,  the  measure 
of  damages  was  the  difference  between  what 
was  paid  by  plaintiffs  for  their  shares  and  what 
they  should  have  paid;  it  being  immaterial 
what  the  true  value  was. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent 
Dig.  IS  60-62,  64;   Dec.  Dig.  §  59.*] 

Appeal  from  Superior  Court,  New  Haven 
County;  Lucien  F.  Burpee,  Judge. 

Action  by  Bobert  A.  Lowe  and  another 
against  Philip  E.  Hendrlck  to  recover  dam- 
ages for  fraud  in  Inducing  plaintiffs  to  enter 
Into  a  contract  to  purchase  land.  Judg- 
ment for  plaintiffs,  and  defendant  appeals. 
Reversed. 

C.  F.  Thayer  and  O.  V.  James,  both  of 
Norwich,  tor  appellant  D.  G.  Perkins  and 
E.  W.  Perkins,  both  of  Norwich,  for  appel- 


WHEELEB,  J.  The  finding,  as  modified 
by  the  paragraphs  of  the  draft  finding  mark- 
ed "proven,"  states  that  the  defendant  fraud- 
ulently induced  the  plaintiffs  to  enter  Into  a 
joint  contract  for  the  purchase  of  real  estate, 
for  the  purpose  of  selling  again  within  a 
short  time  at  a  profit,  by  falsely  representing 
that  the  price  of  the  real  estate  was  $18,000; 
that  $8,000  of  this  purchase  price  must  be 
paid  In  cash,  one  half  to  be  paid  by  the  de- 
fendant and  the  other  half  by  the  plaintiffs; 
and,  as  further  Inducement  for  said  joint  con- 
tract, the  defendant  represented  that  the 
balance  of  the  purchase  price  could  remain 
on  mortgage,  one  for  $7,000,  already  on  the 
property,  and  one  for  $3,000,  which  he  would 
give,  and  that  the  defendant  would  take  ti- 
tle in  his  own  name,  care  for  the  property, 
and  pay  all  carrying  charges.  The  plain- 
tiffs accepted  the  contract  and  paid,  on  Jan- 
uary 20,  1908,  $2,500,  and  on  April  14,  1908, 
$750.  The  balance  of  said  $4,000,  which  they 
were  to  pay,  was  never  paid.  The  defendant 
purchased  the  property  for  $12,500,  which 
was  its  value  at  the  date  of  purchase,  and 
paid  down  $2,500  in  cash,  and  has  appropriat- 
ed to  his  own  use  said  $750,  and  has  not  paid 
his  one-half  share  of  said  $8,000. 

As  part  of  the  contract,  the  defendant  gave 
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the  plaintiff  Lowe,  without  any  money  con- 
sideration therefor,  a  mortgage  for  $8,000 
on  said  real  estate,  "solely  to  protect  the 
plaintiffs  against  a  sale  of  said  property  by 
the  defendant  at  a  price  not  satisfactory  to 
them" ;  and,  so  far  as  the  finding  states,  the 
plaintiff  Lowe  still  holds  this  mortgage  unre- 
leased.  The  defendant  seeks  to  have  the 
finding  corrected,  and  for  that  purpose  the 
entire  evidence  and  rulings  have  been  certi- 
fied. 

The  principal  corrections  asked  for  are: 
(1)  The  striking  from  the  finding  of  that 
part  of  paragraph  11  which  recites  that  "they 
[the  plaintiffs}  have  never  received  from 
any  one  any  consideration  or  valuable  thing 
therefor,  and  they  have  had  no  consideration 
or  valuable  thing  whatever  by  reason  of 
their  arrangement  and  agreement  with  the 
defendant,  and  the  payment  of  said  money 
to  him";  and  (2)  an  addition  to  the  finding 
that,  pursuant  to  said  agreement,  the  title 
was  taken  in  the  name  of  the  defendant 
January  21,  1908,  that  he  gave  said  mort- 
gage of  $3,000  on  said  date,  and  that  he  as- 
sumed and  has  paid  all  of  the  carrying  charg- 
es upon  said  property,  except  a  part  of  the 
mortgage  Interest.  These  facts  were  in  evi- 
dence and  uncontested.  They  are  material, 
since  they  show  that  the  defendant,  pursuant 
to  the  agreement,  took  title  to  this  real  es- 
tate for  the  Joint  benefit  of  himself  and  the 
plaintiffs,  which  was  worth  $12,600,  or  $2,600 
in  excess  of  the  said  mortgages  at  the  date 
of  purchase  and  the  inception  of  the  fraud. 

[1]  The  fact  that  the  title  was  taken  in 
the  name  of  the  defendant  did  not  deprive 
the  plaintiffs  of  their  one-half  interest  in 
the  property.  Upon  the  purchase  by  the  de- 
fendant, presumptively  a  trust  arose  in  favor 
of  the  plaintiffs.  Ward  v.  Ward,  59  Conn. 
188,  195,  22  Atl.  149;  Corr's  Appeal  from 
Coni'rs,  62  Conn.  403,  408,  26  Atl.  478.  The 
plaintiffs,  therefore,  secured  by  their  con- 
tract a  half  interest  in  an  equity  worth  $2,- 
500;  and  the  finding  that  the  plaintiffs  re- 
ceived no  .consideration  by  reason  of  th,e 
agreement  is  contrary  to  the  conclusion  nec- 
essarily arising  from  the  established  facts. 
In  these  several  particulars,  the  finding 
should  be  corrected;  and,  as  the  judgment  to 
be  rendered  must  depend  upon  their  consid- 
eration, we  do  not  feel  at  liberty,  under  the 
circumstances  of  this  case,  to  direct  a  Judg- 
ment Nichols  v.  Manchester,  82  Conn.  621, 
622,  74  Atl.  935. 

The  finding  of  the  value  of  the  property  at 
the  date  of  purchase  to  be  $12,500  rather 
than  $18,000,  as  the  defendant  claimed,  was 
made  upon  a  conflict  of  evidence.  The  de- 
fendant's witnesses  placed  the  value  of  the 
property  at  $18,000,  and  no  other  witness 
testified  directly  as  to  its  value;  but  the 
court  bad  before  it  the  size,  character,  and 
location  of  the  premises,  the  price  of  pur- 
chase, and  the  renewal  at  the  same  price, 
and  we  cannot  hold  that  Its  conclusion  could 


not  have  been  reasonably  reached  from  these 
considerations  rather  than  from  the  opinion 
of  witnesses. 

[2]  Upon  learning  of  the  fraud  perpetrated 
upon  them,  two  methods  were  open  to  the 
plaintiffs:  To  rescind  the  contract  and  re- 
cover the  payments  made  thereunder,  or  to 
accept  the  contract  and  recover  the  damag- 
es occasioned  by  the  fraud.  So  far  as  the 
finding  discloses,  the  plaintiffs  neither  re- 
scinded nor  attempted  to  rescind.  On  the 
contrary,  they  retained  its  benefits;  and  the 
plaintiff  Lowe,  so  far  as  appears  In  the  find- 
ing, has  never  released  the  $8,000  mortgage 
given  him  for  the  Joint  protection  of  him- 
self and  the  other  plaintiff. 

The  trial  court  gave  Judgment  for  the  earns 
paid  the  defendant  by  the  plaintiffs,  with  in- 
terest from  the  date  of  payments;  thus,  ei- 
ther treating  the  contract  as  rescinded  by 
the  plaintiffs,  as  they  now  claim  in  their 
brief,  or  else  treating  the  case  as  one  of  con- 
version, as  the  defendant  claims  was  done. 

Some  Justification  of  the  defendant's  con- 
tention is  found  in  the  manner  In  which 
the  Judgment  was  reached,  as  set  forth  in 
the  memorandum  of  decision  and  in  a  ruling 
made  during  the  trial,  in  which  the  court 
said  in  part:  "I  appreciate,  from  the  com- 
plaint, that  the  plaintiff  is  suing  the  defend- 
ant for  misappropriating  money  which  be  ob- 
tained under  false  pretenses.  •  •  •  The 
question  is,  What  did  be  do  with  the  money 
be  got  from  the  plaintiffs?  If  be  didn't  a* 
it  to  buy  this  property,  he  appropriated  it  to 
himself,  and  has  got  it  now,  as  they  claim." 
Whatever  be  the  measure  of  damages  adopt- 
ed by  the  court,  It  did  not  adopt  the  only 
one  applicable  to  an  action  of  fraud  of  this 
character. 

[3]  In  this  case  the  plaintiffs  were  led  into 
the  contract  by  fraudulent  representations 
as  to  the  price,  and  the  cash  payments  re- 
quired. Upon  the  facts  as  found,  the  pur- 
chase price  was  $12,500,  Instead  of  $18,000. 
as  represented ;  and  the  plaintiffs  were 
fraudulently  induced  to  agree  to  pay  in  $4,- 
000,  and  did  pay  in  of  this  $3,250,  when  their 
share  of  the  true  price  under  the  contract 
was  $1,250.  The  measure  of  damages  in 
such  case,  where  one  joint  purchaser  is,  by 
fraud,  Induced  to  pay  the  represented  price 
for  property,  which  he  subsequently  ascer- 
tains is  more  than  that  in  fact  paid,  is  the 
difference  between  what  he  in  fact  paid  and 
what  he  should  have  paid  of  the  true  price. 

It  is  immaterial  in  the  assessment  of  dam- 
ages that  the  property  was  in  fact  worth 
more  than  the  true  price,  or  as  much,  or 
more  than  the  represented  price.  The  joint 
purchaser  is  entitled  to  the  profit  of  his  bar- 
gain, and  cannot  be  deprived  of  that  by  the 
fraud  of  his  cojolnt  purchaser.  Johnson  v. 
Gavltt,  114  Iowa,  184,  186,  86  N.  W.  256; 
Bergeron  v.  Miles,  88  Wis.  397,  60  N.  W.  783. 
43  Am.  St  Rep.  911;  Jones  v.  Kinney,  146 
Wis.  130,  131  N.  W.  339,  Ann.  Cas.  1912C, 
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200;  Rutledge  T.  Tarr,  95  Mo.  App.  266,  268, 
69  S.  W.  22;  Kllgore  v.  Brace,  166  Mass. 
136,  44  N.  B.  108;  Mayo  v.  Wahlgreen,  9 
Colo.  App.  006,  517,  50  Pac.  40;  Douglass  v. 
Richards,  116  App.  Dlv.  27,  29,  101  N.  Y. 
Supp.  299;  Sedgwick  on  Damages  (9th  Ed.) 
I  4391 ;  20  Cyc.  141. 

There  Is  error,  the  Judgment  of  the  superi- 
or court  Is  reversed,  and  the  cause  remand- 
ed, to  be  proceeded  with  according  to  law. 


STATE  v.  BROWN. 

(Court  of  General  Sessions  of  Delaware.    Kent. 
Oct  25,  1912.) 

1.  indictment  and  information  (i  101*)— 
Sufficiency  —  Person  Injured  —  Descrip- 
tion. 

A  connt  in  an  indictment  for  abortion  was 
not  rendered  insufficient  by  a  clerical  omission 
of  the  name  of  the  person  operated  on  in  one 
part  of  the  count 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  ||  272-277;  Dec. 
Dig.  |  101.*] 

2.  Indictment  and  Infobmation  (|  111*)— 

Sufficiency— Negativing  Exceptions. 
An  indictment  for  abortion,  alleging  that 
accused,  with  intent  to  procure  a  miscarriage, 
administered  medicine  to  a  pregnant  woman, 
the  same  not  being  necessary  to  preserve  her 
life,  was  not  insufficient  as  negativing  only  the 
necessity  of  the  medicine,  and  not  the  necessity 
of  the  miscarriage. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  U  295-298;  Dec. 
Dig.  |  111.*] 

3.  Abortion  (f  5*)  —  Indictment  —  SUFFI- 
CIENCY. 

Counts  in  an  indictment  for  abortion,  al- 
leging that  accused,  with  intent  to  procure  a 
miscarriage,  used  an  instrument  the  character 
of  which  was  unknown  upon  a  pregnant  wo- 
man, and  that  he  used  an  instrument  called  a 
tube  upon  her  body  and  womb,  were  not  Insuffi- 
cient because  of  their  failure  to  allege  the 
manner  in  which  such  instruments  were  used. 
[Ed.  Note. — For  other  cases,  see  Abortion, 
Cent  Dig.  |{  8-14;    Dec  Dig.  |  5.*] 

4.  Criminal  Law  (|  369*)— Evidence— Oth- 
eb  Offenses. 

The  prosecution  cannot  prove  the  commis- 
sion of  other  and  distinct  offenses,  though  of 
the  same  kind  with  that  charged,  for  the  pur- 
pose of  proving  the  ode  charged,  or  of  render- 
ing it  more  probable  that  he  committed  the  of- 
fense for  which  he  is  on  trial. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ||  822-824;  Dec.  Dig.  | 
369.*] 

5.  Criminal  Law  <|  871*)— Evidence— Otheb 
Offenses. 

Where,  criminal  intent  la  a  material  ele- 
ment of  the  offense  charged,  and  accused's  in- 
tent becomes  an  issue  at  the  trial,  proof  of  oth- 
er similar  offenses,  within  reasonable  limits,  is 
admissible  to  throw  light  on  his  intent 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ||  830-832 ;  Dec.  Dig.  |  371.*] 

6.  Criminal  Law  ({  371*)— Evidence— Other 
Offenses. 

Where  criminal  intent  need  not  be  specific- 
ally  proved,   or  is   necessarily   established   by 


proof  of  the  commission  of  the  act  evidence  of 
the  perpetration  or  attempted  perpetration  of 
similar  offenses  is  inadmissible. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law^    Cent    Dig.    ||    830-832;     Dec    Dig.    | 

T.  Criminal  Law  (|  871*)— Evidence— Other 
Offenses. 

The  specific  intent  to  produce  a  miscar- 
riage by  means  of  the  medicine  administered  or 
instruments  used  is  an  essential  ingredient  of 
the  crime  of  abortion,  and  must  be  proved,  and 
hence  may  be  shown  by  evidence  of  similar  of- 
fenses. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  830-832 ;  Dec  Dig.  I  371.*] 

8.  Criminal  Law  (|  371*)— Evidence— Oth- 
er Offenses. 

On  a  trial  for  abortion,  evidence  of  similar 
offenses  can  be  considered  by  the  jury  only 
when  satisfied  from  the  other  evidence  that  ac- 
cused committed  the  acts  charged,  and  then 
only  on  the  question  of  his  intent  in  so  commit- 
ting tbem. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  ||  830-832;  Dec  Dig.  | 
371.*] 

9.  Abortion   (I  1*)— Elements— "Procuring 
Miscarriage." 

Under  Act  Feb.  13,  1883  (17  Del.  Laws,  c. 
226)  |  2,  providing  that  every  person  who,  with 
intent  to  procure  the  miscarriage  of  any  preg- 
nant woman,  shall  administer  any  medicine, 
etc,  whether  the  miscarriage  is  accomplished  or 
not  shall  be  guilty  of  a  felony,  "procuring  a 
miscarriage"  is  the  unlawful  destruction  of,  or 
the  bringing  or  causing  to  be  brought  forth  pre- 
maturely, the  foetus  or  unborn  offspring  of  a 
pregnant  woman,  at  any  time  before  birth  ac- 
cording to  the  course  of  nature. 

[Eld.  Note. — For  other  cases,  see  Abortion, 
Cent.  Dig.  ||  1-5;    Dec.  Dig.  I  1u* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  5,  pp.  4530,  4531.] 

10.  Abortion  (|  8*)— Burden  or  Pboof. 

On  a  trial  for  abortion,  the  state  must 
prove  to  the  satisfaction  of  the  jury  that  accus- 
ed administered  or  prescribed  medicine  or  used 
an  instrument  as  alleged,  with  intent  to  pro- 
cure the  miscarriage  of  a  pregnant  woman, 
or  woman  supposed  by  him  to  be  pregnant  and 
that  the  miscarriage  was  not  necessary  to  pre- 
serve her  life. 

[Bid.  Note.— For  other  cases,  see  Abortion, 
Cent  Dig.  |  16;   Dec  Dig.  |  8.*] 

11.  Abobtion  (I  2*)— Defenses. 

A  person  administering  medicine  or  using 
instruments  with  intent  to  procure  a  miscar- 
riage is  guilty  of  abortion,  whether  or  not  he 
actually  causes  the  miscarriage;  and  hence  it 
was  no  defense  that  the  miscarriage  was  actu- 
ally caused  by  the  woman's  own  use  of  an  in- 
strument medicine,  or  other  means. 

[Ed.  Note.— For  other  cases,  Bee  Abortion, 
Cent.  Dig.  |  6;  Dec.  Dig.  {  2.*] 

12.  Abortion  (f  2*)— Defenses. 

Accused's   reluctance   or   unwillingness   to 
perform  the  operation,  or  the  woman's  consent  . 
or  entreaty,  were  not  defenses  to  a  charge  of 
abortion,  if  he  subsequently  committed  the  act 
charged. 

[Ed.  Note.— For  other  cases,  see  Abortion, 
Cent  Dig.  |  6 ;    Dec.  Dig.  |  2.*] 

13.  Abortion  (|  11*)— Evidence— Intent. 
The  intent  to  procure  a  miscarriage  may 

be  shown  by  accused's  express  confession  or 
declaration,  or  by  his  acts  and  conduct  and 
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other  circumstances  from  which  it  is  naturally 
and    reasonably   inferable. 

[Ed.  Note. — For  other  cases,  see  Abortion, 
Cent.  Dig.  {  22 ;    Dec.  Dig.  §  11.*] 

14.  Criminal    Law    (|   381*)— Weight  and 
Sufficiency— Good    Character. 

Testimony  as  to  accused's  good  character 
or  reputation  should  be  considered  by  the  jury 
as  other  evidence  tending  to  prove  his  inno- 
cence, and  should  be  given  such  weight  as,  un- 
der the  circumstances  of  the  case,  it  is  reason- 
ably entitled  to  when  considered  in  connection 
with  the  other  evidence. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  846;   Dec.  Dig.  |  381.*] 

15.  Cbiminal   Law    (|   553*)— Cbedibilitt— 
Province  «f  Jtjby. 

The  jury  should  reconcile  conflicts  in  the 
evidence,  if  possible ;  but,  if  they  cannot  do  so, 
they  should  accept  the  testimony  of  those  wit- 
nesses who  they  think,  under  all  the  facts  and 
circumstances,  are  most  entitled  to  credit  and 
belief,  and  should  reject  the  testimony  of  those 
whom  they  think  unworthy  of  belief. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {  1252 ;   Dec.  Dig.  f  553.*] 

16.  Cbiminal   Law    (|   553*)— Credibility— 
Pbovince  of  Jcby. 

In  determining  the  credibility  of  witnesses 
and  the  degree  of  credit  to  be  given  to  their 
testimony,  the  jury  may  consider  their  bearing 
on  the  stand,  their  apparent  fairness  or  un- 
fairness, their  interest  or  bias,  if  any,  their  in- 
telligence and  opportunity  of  knowing  and  re- 
membering the  facts,  and  any  other  facts  and 
circumstances  disclosed  by  the  evidence  which 
indicate  to  the  jury  their  reliability  or  unre- 
liability. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  |  1252;    Dec.  Dig.  |  553.*] 

17.  Criminal  Law  (|  308*)  —  Degree   of 
Proof  Required. 

Every  person  accused  of  crime  is  presumed 
to  be  innocent,  until  proven  guilty  beyond  a 
reasonable  doubt 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  f  731;    Dec.  Dig.  f  308.*] 

18.  Criminal   Law    (g   561*)— "Reasonable 
Doubt." 

A  "reasonable  doubt,"  which  will  justify 
an  acquittal,  is  not  a  mere  imaginary,  whimsi- 
cal, or  even  possible  doubt  of  accused's  guilt, 
but  is  such  a. real  and  substantial  doribt,  natu- 
rally arising  out  of  all  the  relevant  evidence  in 
the  case,  as  intelligent  and  impartial  men  may 
reasonably  entertain  after  a  careful  considera- 
tion of  all  such  evidence. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §  1267 ;   Dec.  Dig.  f  661.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  7,  pp.  5958-5972;    vol.  8,  p.  7779.] 

Emanuel  J.  Birown  was  indicted  for  abor- 
tion.   Verdict,  not  guilty. 

Argued  before  PENNEWILL,  O.  X,  and 
WOOLLEY,  J. 

W.  Watson  Harrington,  Deputy  Atty.  Gen., 
and  Caleb  S.  Layton,  both  of  Dover,  for  the 
State.  Alexander  M.  Daly  and  John  B.  Hut- 
ton,  both  of  Dover,  for  defendant 

Indictment  for  abortion  (No.  9,  April  term, 
1912),  alleging,  in  substance,  that  the  accused, 
with  the  intent  to  procure  the  miscarriage 
of  one  Mary  Tibbett,  a  young  married,  preg- 
nant woman,  supposed  by  the  accused  to  be 


pregnant,  did  administer  and  prescribe  med- 
icine, and  use  a  certain  instrument — a  tube 
or  catheter — the  same  not  being  necessary 
to  preserve  the  life  of  her. 

The  facts  appear  in  the  opinion  and  the 
charge.  The  indictment  in  substance  Is  stat- 
ed in  the  charge. 

At  the  April  term,  1912,  counsel  ror  de- 
fendant moved  to  quash  the  said  indictment, 
because  it  alleged  that  the  administration  or 
prescription  of  the  medicine  was  not  neces- 
sary to  preserve  the  life  of  Mary  Tibbett — 
the  material  allegation  being  that  the  mtt- 
carriage  was  not  necessary  to  preserve  her 
life. 

This  applies  to  the  first  two  counts.  Bas- 
sett  v.  State,  41  Ind.  303;  State  v.  Jones.  4 
Pennewill,  109,  53  Atl.  858  (opinion  of  the 
dissenting  Judge).  State  v.  Qulnn,  2  Feune- 
will,  339,  45  Atl.  544,  did  not  role  upon  the 
question  as  presented  here. 

PENNEWILL,  C.  J.  The  question  seems 
to  us  to  be  the  same  as  decided  by  a  major- 
ity of  the  court  in  the  case  of  State  v.  J  ones. 
Sustaining  the  contention  of  the  defense  in 
this  case  would  be  practically  overruling  that 
case. 

Mr.  Hutton:  In  the  case  of  State  v.  Farm 
&  Viney,  5  PennewiU,  556,  60  Atl.  977,  the 
court  held  that  counseling  was  not  within 
the  statute.  That  applies  to  the  third  count 
The  objection  to  the  fourth  and  fifth,  counts 
— that  the  defendant  did  use  a  certain  in- 
strument upon  her  the  said  Mary  Tibbett, 
which  is  the  extent  to  which  the  use  is 
alleged — Is  that  that  is  absolutely  an  insuffi- 
cient statement  of  the  manner  of  using  the 
Instrument  Even  though  there  is  a  general 
averment  of  the  intent  with  which  it  was 
used,  the  mere  statement  that  he  did  use  an 
instrument  upon  her  is  not  a  sufficient  state- 
ment of  the  manner  in  which  it  was  used. 

As  to  the  sixth  count,  counsel  for  defend- 
ant moved  to  quash  the  same  as  Indefinite 
and  uncertain,  because  of  the  omission  In 
the  last  part  of  the  count  of  the  name  of  the 
person  alleged  to  have  been  operated  upon. 

Mr.  Harrington,  Deputy  Attorney  General, 
replied,  contending  that  the  objection  as  to 
the  third  count  had  been  passed  upon  by  the 
court  and  sustained  in  a  similar  indictment. 
In  the  case  of  State  v.  Qulnn,  2  Pennewill, 
339,  45  Atl.  544,  and  the  other  objections 
had  been  passed  upon  and  decided  adversely 
in  the  case  of  State  v.  Farm  ft  Viney,  5 
Pennewill,  556,  60  Atl.  977. 

[1-3]  We  hold  that  the  first,  second,  fourth, 
fifth,  and  sixth  counts  are  sufficient,  and  the 
third  ciuiit  is  insufficient  The  motion  to 
quash  ■*■  sustained  as  to  the  third  count  and 
overruled  as  to  the  others. 

At  the  trial  (October  term,  -1912),  after 
proving  by  the  prosecuting  witness,  Mary 
Tibbett,  the  facts  as  alleged  in  the  indict- 
ment, the  state  called  one  H.  as  a  witness,  and 
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offered  to  prove  by  him  that  the  defendant,  | 
upon  an  occasion  near  the  time  when  the  of- ' 
fense  charged  In  the  Indictment  was  commit-  ' 
ted,  also  committed  an  abortion  upon  the  wife 
of  said  H.  by  the  same  means  as  charged  in  I 
the  Indictment,  as  tending  to  show  the  intent 
with  which  the  act  charged  was  committed. 
This  was  objected  to  by  counsel  for  defendant 
as  wholly  Irrelevant  and  Immaterial ;  but  by 
agreement  the  evidence  was  admitted  tem- 
porarily, subject  to  be  stricken  out  upon  mo- 
tion of  defendant's  counsel,  and  argument  at 
the  conclusion  of  the  testimony. 

When  the  testimony  was  concluded  on 
both  sides  counsel  for  defendant  moved  to 
strike  out  the  above  testimony  of  H.  as  In- 
admissible and  Irrelevant. 

Argument  in  Support  of  Motion  to  Strike 
Out  Testimony. 

The  general  principle  of  law  as  laid  down  ] 
in  all  the  authorities  is  that  evidence  tending  j 
to  prove  a  distinct  crime,  although  It  may 
be  similar  to  the  one  for  which  defendant  is  i 
on  trial,  is  wholly  inadmissible.  12  Cyc.  405 ;  I 
11  Enc.  of  Ev.  798,  799,  and  many  cases  ' 
cited  in  37  different  states. 

In  some  jurisdictions  evidence  of  other 
crimes  is  admissible  to  prove  motive  or  in-  J 
tent.  Such  evidence  has  been  admitted  In 
cases  of  embezzlement,  false  pretense,  for- 
gery, counterfeiting,  receiving  stolen  goods, 
murder,  eta  11  E.  of  E.  802-804;  12  Cyc. 
408,   409. 

Evidence  of  similar  crimes  is  not  admissi- 
ble for  the  purpose  of  raising  a  presumption 
that  defendant  committed  the  particular 
crime,  but  only  In  cases  where  the  intent  is 
material  and  there  is  uncertainty  as  to  such 
Intent    11  E.  of  E  799,  and  note. 

In  abortion  cases  we  have  found  no  rases 
in  which  evidence  of  similar  offenses  was 
admitted.  Lamb  v.  State,  66  Md.  285,  7  Atl. 
400;  People  v.  Seaman,  107  Mich.  348,  65  N. 
W.  203,  61  Am.  St  Rep.  326. 

Where  the  Intent  is  a  necessary  conclusion 
from  the  act  done,  proof  of  other  offenses  of 
a  similar  character  is  inadmissible  and  vio- 
lates the  rule  that  the  evidence  must  be  con- 
fined to  the  issue.  If  the  Instrument  was 
used  as  testified  to  on  the  behalf  of  the 
state,  there  is  no  room  for  an  inference  that 
it  was  used  for  any  other  purpose  than  that 
charged  in  the  indictment ;  and,  therefore, 
evidence  of  other  offenses  to  show  intent  is 
inadmissible.  People  v.  Lonsdale,  122  Mich. 
388,  81  N.  W.  277,  distinguished  from  Peo- 
ple T.  Seaman,  107  Mich.  348,  65  N.  W.  203, 
61  Am.  St  Rep.  326;  People  v.  Glbbs,  93  N. 
Y.  470;  People  v.  Stewart,  85  CaL  174,  24 
Pac.  722. 

It  is  only  in  those  cases  where  the  intent 
is  uncertain  that  evidence  of  other  offenses 
Is  admissible.  Lamb  v.  State,  66  Md.  285,  7 
Atl.  400;  People  v.  Seaman,  107  Mich.  348, 
65  N.  W:  203,  61  Am.  St  Rep.  326. 


Argument  of  State  Contra. 

The  doctrine  of  admissibility  of  other  acts 
to  show  knowledge  or  intent  has  been  rec- 
ognized in  several  cases  in  this  state.  State 
t.  Tindal,  5  Har.  488  (1854) ;  State  v.  Freed- 
man,  3  Pennewill,  403,  53  Atl.  356;  State  v. 
Hartnett,  7  Pennewill,  204,  74  Atl.  82 ;  State 
▼.  Effler,  78  Atl.  411. 

In  the  Tindal  Case,  the  defendant  was  in- 
dicted for  passing  counterfeit  money,  and 
evidence  was  admitted  of  the  'passing  of  oth- 
er counterfeit  money,  of  the  same  kind  at 
other  times,  to  show  guilty  knowledge. 

In  the  Freedman  Case,  the  defendant  was 
charged  with  receiving  stolen  goods.  Evi- 
dence of  other  similar  transactions  was  also 
admitted,  to  show  guilty  knowledge.  The 
report  of  this  case  does  not  take  up  this 
point  but  I  am  informed  that  such  evidence 
was  admitted. 

In  the  Hartnett  Case,  the  defendant  was 
indicted  for  obtaining  money  under  false 
pretenses.  I  am  informed  that  evidence  of 
other  similar  acts  was  offered,  and  while 
ruled  out  by  the  court,  It  was  on  the  ground 
of  lack  of  connecting  testimony.  The  rule  of 
law  Itself  was  admitted  by  tacit  consent 

In  the  Effler  Case,  the  defendant  was  in- 
dicted for  conspiracy  to  commit  larceny,  and 
evidence  of  similar  transactions  on  other  oc- 
casions was  admitted  for  the  purpose  of 
showing  guilty  intent. 

The  case  of  State  v.  Records,  as  well  as 
the  case  of  State  v.  King,  tried  in  Sussex 
county  at  the  February  term,  1911,  not  re- 
ported, does  not  contradict  the  rule  to  be 
deduced  from  the  above  cases,  as  the  evi- 
dence offered  In  both  of  these  cases  was  not 
for  the  purpose  of  showing  knowledge  or 
intent  hut  for  the  purpose  of  showing  a 
plan  or  scheme  of  a  general  design  on  the 
part  of  the  defendants  to  buy  votes,  which 
evidence  the  court  held  to  be  too  remote. 

In  the  case  at  bar  the  intent  of  the  pris- 
oner is  not  only  the  most  material  element 
but  it  could  not  be  contended  that  it  was 
shown  by  the  act  Itself.  The  alleged  acts 
committed  by  him  would  not  be  criminal  un- 
less guilty  knowledge  and  intent  existed  in 
his  mind  at  the  time.  Wharton,  pp.  516  and 
1667. 

PENNEWILL,  C.  J.,  delivering  the  opin- 
ion of  the  court: 

A  motion  has  been  made  by  counsel  for 
the  defendant 'that  all  the  evidence  of  the 
witness  Hill  be  stricken  out  because  the  rule 
of  law  that  permits  the  proof  of  other  trans- 
actions by  the  defendant  similar  in  character 
to  that  charged  in  the  indictment  and  com- 
mitted at  or  about  the  same  time,  la  not  ap- 
plicable to  the  present  case. 

[4]  It  is  undoubtedly  the  general  rule  that 
the  prosecution  is  not  allowed  to  prove  the 
commission  of  another  and  distinct  offense, 
though  of  the  same  kind  with  that  charged, 
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for  the  purpose  of  proving  the  latter,  or  for 
the  purpose  of  rendering  it  more  probable  In 
the  minds  of  the  jury  that  the  defendant 
committed  the  offense  for  which  be  is  on 
trial. 

[t]  But,  wherever  the  intent  with  which 
an  alleged  offense  was  committed  is  a  mate- 
rial element  of  the  charge,  and  such  Intent 
becomes  an  Issue  at  the  trial,  proof  of  other 
similar  offenses,  within  certain  reasonable 
limits,  is  admissible,  as  tending  to  throw 
light  upon  the  intention  of  the  accused  In  do- 
ing the  act  complained  of. 

Wlgmore  In  his  work  on  Evidence  (volume 
1,  302)  says:  "In  most  cases  of  conspiracy 
and  fraud,  the  question  of  Intent,  or  purpose 
or  design  in  the  act  done,  whether  innocent 
or  illegal,  whether  honest  or  fraudulent, 
rarely  admits  of  direct  and  positive  proof; 
but  it  Is  to  be  deduced  from  various  circum- 
stances of  more  or  less  stringency  and  often 
occurring,  not  merely  between  the  same  par- 
ties, but  between  the  parties  charged  with 
the  conspiracy  or  fraud  and  third  persons. 
And  In  all  cases  where  the  guilt  of  the  party 
depends  upon  the  intent,  purpose  or  design 
with  which  the  act  was  done,  or  upon  bis 
guilty  knowledge  thereof,  I  understand  it  to 
be  a  general  rule  that  collateral  facts  may 
be  examined  into,  in  which  he  bore  a  part, 
for  the  purpose  of  establishing  such  guilty 
Intent,  design,  purpose  or  knowledge." 

The  rule  is  very  well  stated  In  People  v. 
Seaman,  107  Mich.  357,  65  N.  W.  206,  61  Am. 
St  Rep.  326,  as  follows: 

"The  general  rule  is  that  evidence  shall  be 
confined  to  the  Issue,  and  that  on  a  trial  for 
felony  the  prosecution  will  not  generally  be 
permitted  to  give  evidence  tending  to  prove 
the  defendant  guilty  of  another  distinct  and 
independent  felony.  There  are,  however,  ex- 
ceptions to  this  rule.  *  *  *  Where  It  is 
necessary  to  show  a  particular  Intent  in  or- 
der to  establish  the  offense  charged,  proof  of 
previous  acts  of  the  same  kind  la  admissible 
for  the  purpose  of  proving  guilty  knowledge 
or  intent  *  •  *  Upon  principle  and  au- 
thority, It  is  clear  that  where  a  felonious  In- 
tent is  an  essential  Ingredient  of  the  crime 
charged,  and  the  act  done  la  claimed  to  have 
been  Innocently  or  accidentally  done,  or  by 
mistake,  or  when  the  result  Is  claimed  to 
have  followed  an  act  lawfully  done  for  a  le- 
gitimate purpose,  or  where  there  is  room  for 
such  an  inference,  it  is  proper  to  character- 
ize the  act  by  proof  of  other  like  acts  pro- 
ducing tbe  same  result  as  tending  to  show 
guilty  knowledge,  and  the  Intent  or  purpose 
with  which  the  particular  act  was  done,  and 
to  rebut  tbe  presumption  that  might  other- 
wise obtain.    *    •    * " 

[I]  Where,  however,  the  intent  is  not  re- 
quired to  be  specifically  proved,  or  from  the 
nature  of  the   offense   under   investigation 


proof  of  Its  commission  as  charged 
rily  establishes  the  criminal  Intent,  or  tbe 
intent  is  a  necessary  conclusion  from  tbe  act 
done,  evidence  of  the  perpetration,  or  at- 
tempted perpetration,  of  other  like  offenses. 
should  not  be  admitted. 

These  rules  were  recognized  by  the  court 
in  the  decisions  cited  from  this  state. 

In  State  v.  Tlndal,  5  Har.  488,  the  defend- 
ant was  indicted  for  passing  counterfeit  mon- 
ey, knowing  that  the  same  was  counterfeit 
money.  Proof  that  the  defendant  passed 
counterfeit  money  would  not  be  sufficient  to 
sustain  the  indictment  in  that  case.  That 
might  have  been  done  innocently.  It  was 
Incumbent  upon  the  state  to  show  the  guilt? 
knowledge  of  the  defendant,  his  intent  to 
pass  counterfeit  money,  and  similar  acts 
were  admitted  for  that  purpose  only. 

In  State  v.  Freedman,  3  PennewW,  403. 
53  Atl.  356,  the  indictment  charged  the  re- 
ceiving stolen  goods.  It  was  not  enough  for 
tbe  state  to  show  that  the  defendant  receiv- 
ed stolen  goods,  but  It  was  also  necessary  to 
show  that  the  defendant  knew  they  were 
stolen.  Similar  acts  were  admitted  sis  tend- 
ing to  prove  that  the  defendant  had  the 
guilty  knowledge  that  the  goods  were  stolen. 

The  Hartnett  Case,  7  PennewW,  204.  74 
Atl.  82,  Is  not  at  all  in  point,  the  question 
involved  being  entirely  different  from  the 
one  here. 

In  none  of  these  cases  was  the  testimony 
allowed  for  the  purpose  of  proving  the  of- 
fense charged,  but  to  be  considered  by  the 
Jury  in  determining  the  knowledge  or  Intent 
of  the  defendant  when  they  were  satisfied 
by  other  testimony  that  the  accused  passed 
the  counterfeit  money,  received  the  stolen 
goods,  or  entered  Into  an  unlawful  conspir- 
acy or  combination,  as  charged.  Proof  of 
such  facts  would  not  carry  with  it  the  evi- 
dent implication  of  a  criminal  knowledge  or 
Intent,  and  therefore  collateral  facts,  such 
as  similar  acts,  were  held  to  be  admissible 
as  tending  to  prove  such  knowledge  or  in- 
tent 

[7]  In  the  present  case  the  defendant  to 
charged  with  giving  medicine  and  using  an 
instrument  with  the  Intent  to  procure  a  mis- 
carriage. The  indictment,  as  well  as  the  stat- 
ute upon  which  it  is  based,  make  the  intent 
with  which  the  medicine  is  administered  and 
the  Instrument  is  used,  an  essential  pirt  or 
Ingredient  of  the  charge,  and  it  la  Incumbent 
upon  the  state  to  prove  such  specific  intent 
before  a  conviction  can  be  secured.  The  very 
gravamen  of  the  offense  charged  being  tbe 
intent  with  which  the  defendant  committed 
the  acts  alleged,  It  is  not  sufficient  to  prove 
the  giving  of  the  medicine  because  It  may  be 
given  tor  a  proper  purpose.  It  is  not  enough 
to  prove  the  use  of  the  instrument  merely  be- 
cause such  an  instrument  might  be  employed 
for  a  legitimate  purpose.    The  specific  intent 


Digitized  by 


Google 


Del.) 


STATE  y.  BROWN 


801 


or  purpose  to  produce  a  miscarriage  must  be 
proved  before  the  guilt  of  the  accused  is  es- 
tablished, and  the  performance  of  similar 
operations  on  the  same  or  other  women  about 
the  same  time,  we  think  are  admissible. 
Such  operations,  however,  are  not  admis- 
sible to  prove  that  the  defendant  committed 
the  acts  charged,  viz.,  gave  the  medicine  and 
used  the  instrument  mentioned  in  the  indict- 
ment, but  are  only  to  be  considered  by  the 
jury  in  determining  the  intent  with  which  the 
acta  charged  were  done,  when  the  jury  are 
satisfied  by  other  testimony  that  the  med- 
icine was  given,  or  the  instrument  was  used 
by  the  defendant  in  the  manner  charged  in 
the  Indictment. 

From  the  cases  cited  such  appears  to  have 
been  the  position  taken  by  the  courts  of 
many  states,  and  Is  recognized  generally  by 
the  text  writers.  Indeed,  abortion,  or  the  at- 
tempt to  procure  miscarriage,  are  offenses  in 
the  trial  of  which  evidence  of  similar  acts 
has  been  generally  admitted.  The  rule  per- 
mitting the  introduction  of  such  evidence  is 
applicable  to  such  cases  because  the  law 
makes  the  Intent  with  which  the  alleged  act 
is  done,  or  attempted,  an  essential  ingredient 
of  the  charge,  and  places  the  burden  upon 
the  prosecution  to  prove  the  spec!  Be  intent. 
Underbill  on  Evidence,  410;  Commonwealth 
v.  Corkln,  136  Mass.  429 ;  People  v.  Seaman, 
107  Mich.  348,  65  N.  W.  203,  61  Am.  St  Rep. 
326;  UnderhiU,  Criminal  Evidence,  345;  Wig- 
more  on  Evidence,  S|  301,  302,  359 ;  Wharton 
on  Criminal  Evidence,  |  887;  Commonwealth 
v.  Corkln,  136  Mass.  429  (other  act,  same 
woman) ;  Commonwealth  v.  Holmes,  103  Mass. 
440  (other  acts,  different  women) ;  People  v. 
Sessions,  58  Mich.  594,  600,  601,  26  N.  W.  291 
(other  women) ;  Clark  v.  Commonwealth,  111 
Ky.  443,  63  S.  W.  740,  745  (other  women); 
People  v.  Seaman,  107  Mich.  348,  65  N.  W. 
203,  206,  61  Am.  St  Rep.  326  (other  women) ; 
People  v.  Mollneux,  168  N.  X.  264,  61  N.  B. 
286,  62  I*  R,  A.  194 ;  Wharton,  Criminal  Evi- 
dence, vol.  1,  page  78  et  seq. ;  Scott  v.  Peo- 
ple, 141  111.  195,  30  N.  E.  329;  Commonwealth 
t.  Follansbee,  155  Mass.  274,  29  N,  E.  471. 
[I]  We  decline  to  strike  out  the  testimony 
objected  to,  but  we  do  instruct  the  jury  now, 
as  we  shall  also  do  In  the  charge,  that  the 
testimony  of  the  witness  Hill  cannot  be  con- 
sidered by  them  at  all  in  determining  wheth- 
er the  defendant  committed  the  acts  charged 
in  the  indictment  that  is,  gave  the  medicine, 
and  used  the  instrument,  mentioned.  Such 
testimony,  offered  by  the  state  to  show  that 
defendant  performed  an  operation  on  HUl's 
wife  similar  to  the  one  charged  in  the  Indict- 
ment can  be  considered  only  when  the  jury 
are  satisfied  from  other  evidence  that  the 
defendant  did  commit  the  acts  charged,  and 
even  then  it  can  be  considered  only  for  the 
purpose  of  determining  whether  he  commit- 
ted those  acts  with  the  unlawful  Intent  to 
procure  a  miscarriage, 
85A.-61 


At  the  close  of  the  testimony,  the  follow- 
ing prayers  for  instructions  to  the  jury  were 
presented: 

State's  Prayers. 

The  material  element  In  this  case  is  the 
proof  on  the  part  of  the  state  that  the  de- 
fendant intended  to  produce  the  miscarriage 
of  Mary  Tibbett  at  the  time  he  performed 
the  alleged  operation  upon  her. 

And  if  such  an  intent  existed  in  the  mind 
of  the  said  defendant  at  the  time  he  per- 
formed the  alleged  operation  upon  the  said 
Mary  Tibbett  it  is  no  defense  that  the  means 
used  could  not  have  caused  the  said  Mary 
Tibbett  to  miscarry;  nor  would  the  fact  that 
the  said  Mary  Tibbett  was  not  then  preg- 
nant be  a  defense  if  the  said  defendant  then 
thought  that  she  was  In  a  pregnant  condi- 
tion. 

If  the  jury  believe  that  the  defendant 
Emanuel  J.  Brown,  Inserted  a  rubber  tube  or 
other  instrument  into  the  private  parts  of 
Mary  Tibbett,  believing  her  to  be  a  pregnant 
woman,  and  with  intent  to  cause  her  to  mis- 
carry, and  they  further  believe  that  such  mis- 
carriage was  not  necessary  to  preserve  her 
life,  the  verdict  should  be  guilty. 

Defendant's  Prayers. 

Counsel  for  defendant  prayed  the  court  to 
charge  the  jury  as  follows: 

First.  That  In  order  to  warrant  the  jury 
In  finding  a  verdict  of  guilty  in  the  present 
case,  the  burden  la  on  the  state  to  prove  to 
their  satisfaction  beyond  a  reasonable  doubt: 

(A)  That  the  defendant,  Emanuel  J. 
Brown,  on  or  about  January  9th,  of  the  pres- 
ent year,  In  this  county,  used  an  Instrument 
as  alleged  in  the  Indictment 

(B)  That  he  so  used  It  then  and  there 
with  the  intent  to  procure  the  miscarriage 
of  Mary  Tibbett  she  being  then  and  there 
pregnant  or  supposed  by  the  said  defendant 
to  be  so  pregnant 

(C)  That  said  miscarriage  was  not  then 
and  there  necessary  to  preserve  the  life  of 
the  said  Mary  Tibbett."  State  v.  Magnell,  3 
Pennewlll,  307,  51  Atl.  606. 

Second.  That  the  fact  that  the  woman  Is  a 
consenting  party  to  the  alleged  abortion  may 
be  considered  by  the  jury  as  affecting  her 
credibility  as  a  witness.  Com.  v.  Brown,  121 
Mass.  69;  Watson  v.  State,  9  Tex.  App.  237; 
Frazer  v.  People,  54  Barb.  (N.  X.)  306;  Com- 
monwealth v.  Wood,  11  Gray  (Mass.)  85; 
Commonwealth  v.  Drake,  124  Mass.  21;  1 
Enc.  of  Ev.  60;   1  A.  &  B.  192. 

Third.  If  the  jury  should  believe  that 
there  was  a  payment  of  money  by  the  defend- 
ant but  such  payment  was  made  merely  to 
buy  his  peace,  and  without  any  direct  ad- 
mission of  guilt  they  should  not  consider 
such  payment  as  evidence  against  the  defend- 
ant State  v.  Nugent  134  Iowa,  237,  111  N. 
W.  927;    State  t.  Emerson,  48  Iowa,  172; 
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Stlnson  T.  State,  8  Ala.  App.  74,  57  South. 
509;  Martin  v.  State,  2  Ala.  App.  175,  56 
South.  64;  Sanders  v.  State,  148  Ala.  603, 
41  South.  466;  2  Wlgmore  on  Ev.  1231,  § 
1061;  Wilson  v.  State,  73  Ala.  527,  532;  State 
v.  Bridges,  86  Miss.  377,  38  South.  679. 

Fourth.  That  the  defendant  is  entitled  to 
the  benefit  of  every  reasonable  doubt.  Every 
presumption  is  in  favor  of  his  innocence.  If 
the  facts  shown  are  capable  of  explanation 
on  any  reasonable  hypothesis  in  favor  of  in- 
nocence, there  can  be  no  rightful  conviction. 
State  v.  Jones,  4  PennewiU,  117,  53  AtL  858; 
State  v.  Aiken,  109  Iowa,  643,  80  N.  W.  1073; 
Howard  v.  People,  185  111.  552,  57  N.  B.  441; 
1  Enc.  of  Ev.  56. 

Fifth.  That  the  defendant's  previous  good 
character,  if  shown,  is  a  fact  which  should 
be  taken  into  consideration  like  any  other 
fact  in  determining  the  defendant's  guilt  or 
innocence. 

PENNEWILL,  O.  J.  (charging  the  Jury). 
Gentlemen  of  the  Jury :  The  indictment  up- 
on which  the  defendant  is  being  tried  charg- 
es as  follows: 

First,  that  Emanuel  J.  Brown,  the  defend- 
ant, on  the  9th  day  of  January  of  the  pres- 
ent year,  in  this  county,  unlawfully,  feloni- 
ously, and  with  the  intent  to  procure  the 
miscarriage  of  one  Mary  Tibbett,  she  the 
said  Mary  Tibbett  then  and  there  being  a 
pregnant  woman,  then  and  there  supposed  by 
the  said  Emanuel  J.  Brown  to  be  pregnant, 
did  administer  to  her  the  said  Mary  Tibbett 
certain  medicine  (the  same  not  beiug  neces- 
sary to  preserve  the  life  of  her  the  said  Ma- 
ry Tibbett),  against  the  form  of  the  act  of 
the  General  Assembly. 

Second,  that  the  said  Emanuel  J.  Brown, 
at  the  county  aforesaid,  at  the  time  afore- 
said, did  unlawfully,  feloniously,  and  with 
the  Intent  to  procure  the  miscarriage  of  one 
Mary  Tibbett,  she  the  said  Mary  Tibbett 
then  and  there  being  a  pregnant  woman,  then 
and  there  supposed  by  the  said  Emanuel  J. 
Brown  to  be  pregnant,  did  prescribe  for  her 
the  said  Mary  Tibbett,  certain  medicine  (the 
same  not  being  necessary  to  preserve  the  life 
of  her  the  said  Mary  Tibbett),  etc. 

(The  third  count  of  the  indictment  was 
stricken  out.) 

Fourth,  that  the  said  Emanuel  J.  Brown, 
at  the  time  and  place  aforesaid,  unlawfully, 
feloniously,  and  with  the  intent  to  procure 
the  miscarriage  of  one  Mary  Tibbett,  she 
the  said  Mary  Tibbett  then  and  there  being 
a  pregnant  woman,  then  and  there  supposed 
by  the  said  Emanuel  J.  Brown  to  be  preg- 
nant, did  use  a  certain  instrument  upon  her 
the  said  Mary  Tibbett,  the  kind  and  charac- 
ter of  which  instrument  is  to  the  jurors 
aforesaid  unknown,  bo  intending  to  procure 
the  miscarriage  of  her  the  said  Mary  Tibbett 
(the  same  not  being  necessary,  etc.),  against 
the  act  of  assembly. 


Fifth,  that  the  said  Emannel  J.  Brown, 
at  the  time  and  place  aforesaid,  did  unlaw- 
fully, feloniously,  and  with  the  intent  to  pro- 
cure the  miscarriage  of  one  Mary  Tibbett, 
said  Mary  Tibbett  then  and  there  being  a 
pregnant  woman,  etc.,  use  a  certain  instru- 
ment commonly  called  a  tube,  In  and  upon 
the  body  and  womb  of  her  the  said  Mary 
Tibbett,  so  intending  to  procure  the  miscar- 
riage of  her  the  said  Mary  Tibbett,  etc, 
against  the  act  of  assembly. 

Sixth,  that  the  said  Emanuel  J.  Brown, 
at  the  time  and  place  aforesaid,  unlawfully, 
feloniously,  and  with  the  intent  to  procure 
the  miscarriage  of  one  Mary  Tibbett,  she  the 
said  Mary  Tibbett  then  and  there  being  a 
pregnant  woman,  then  and  there  supposed  by 
the  said  Emanuel  J.  Brown  to  be  pregnant, 
did  use  a  certain  Instrument  upon  her  toe 
said  Mary  Tibbett,  so  intending  to  procure 
the  miscarriage  of  her  the  said  Mary  Tib- 
bett, etc.,  against  the  form  of  the  act  of  as- 
sembly. 

[9]  On  February  13,  1883,  the  General  As- 
sembly of  this  state  passed  an  act  entitled 
"An  act  to  punish  the  procurement  of  abor- 
tion" (17  Del.  Laws,  c  226),  and  section  2 
of  said  act,  under  which  the  defendant  is 
now  on  trial,  is  as  follows: 

"Every  person  who,  with  the  intent  to  pn>- 
cure  the  miscarriage  of  any  pregnant  woman 
or  women  supposed  by  such  person  to  I* 
pregnant,  unless  the  same  be  necessary  to 
preserve  her  -life,  shall  administer  to  her, 
advise,  or  prescribe  for  her,  or  cause  to  be 
taken  by  her  any  poison,  drug,  medicine,  or 
other  noxious  thing,  or  shall  use  any  instra- 
ment  or  other  means  whatsoever,  or  shall 
aid,  assist,  or  counsel  any  person  so  intend- 
ing to  procure  a  miscarriage,  whether  said 
miscarriage  be  accomplished  or  not,  shall  be 
guilty  of  a  felony,"  etc. 

[II]  Procuring  a  miscarriage,  within  the 
meaning  and  purpose  of  this  act,  is  the  un- 
lawful destruction,  or  the  bringing  or  caus- 
ing to  be  brought  forth  prematurely  the 
foetus  or  unborn  offspring  of  a  pregnant  wo- 
man, at  any  time  before  birth  according  to 
the  course  of  nature.  In  order  to  warrant 
tbe  jury,  in  the  present  instance,  in  finding 
a  verdict  of  guilty  under  this  statute,  tbe 
burden  is  on  the  state  to  prove  to  your  sat- 
isfaction, beyond  a  reasonable  doubt,  first, 
that  the  prisoner,  Emanuel  J.  Brown,  on  or 
about  the  9th  day  of  January,  of  the  present 
year,  In  this  county,  administered  or  pre- 
scribed medicine;  or  used  an  instrument,  as 
alleged  in  tbe  Indictment;  second,  that  be 
so  administered  or  prescribed  medicine,  or 
used  the  instrument,  then  and  there,  witn 
the  intent  to  procure  the  miscarriage  of 
Mary  Tibbett,  she  being  then  and  there  preg- 
nant, or  the  said  prisoner  supposing  ber  to 
be  so  pregnant;  and,  third,  that  said  mis- 
carriage was  not  then  and  there  necessary  to 
preserve  the  life  of  the  said  Mary  Tibbett 
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If  yon  find  that  the  state  Has  failed  to 
prove  beyond  all  reasonable  doubt  all,  or 
any  one,  of  these  essential  facts  and  constit- 
uent elements  of  this  alleged  felony,  it  will 
be  your  duty  to  render  a  verdict  of  not 
guilty. 

[11]  It  Is  not  necessary  for  the  state  to 
prove  that  the  prisoner  actually  caused  or 
accomplished  the  alleged  miscarriage  of 
Mary  Tibbett  It  will  be  sufficient,  so  far  as 
respects  this  element  of  the  offense  here 
charged,  If  you  are  satisfied  beyond  a  rea- 
sonable doubt,  that  the  prisoner  administered 
or  prescribed  certain  alleged  medicine,  or 
used  the  alleged  Instrument  with  the  intent 
to  procure  the  miscarriage  of  Mary  Tibbett, 
whether  such  Intent  was  accomplished  or 
not.  If  you  are  so  satisfied,  it  will  be  im- 
material, in  your  determination  of  this  case, 
whether  or  not  Mary  Tibbett  had  herself 
caused  the  alleged  miscarriage  by  her  own 
use  of  any  instrument,  medicine  or  other 
means,  and  therefore  of  no  avail  for  the  de- 
fense of  the  prisoner. 

[12]  Nor  would  the  consent  of  Mary  Tib- 
bett to  the  prisoner's  attempt  to  procure  her 
miscarriage,  nor  the  prisoner's  reluctance  or 
unwillingness  to  perform  the  operation,  be  a 
sufficient  or  lawful  defense,  in  view  of  the 
positive  provisions  of  the  statute,  if  the  pris- 
oner subsequently  prescribed  the  medicine  or 
used  the  instrument  as  alleged  in  the  indict- 
ment. 

[1 3]  The  Intent  to  procure  the  miscarriage 
may  be  shown  by  direct  evidence  of  the  in- 
tent— that  is,  by  the  express  confession  or 
declaration  of  the  accused;  or  such  Intent 
may  be  proved  by  the  acts  and  conduct  of 
the  prisoner,  and  other  circumstances,  from 
which  the  jury  may  naturally  and  reason- 
ably Infer  the  Intent  charged.  In  this  con- 
nection we  again  call  your  attention  to  the 
testimony  of  the  witness  Hill  respecting  an 
operation  alleged  to  have  been  performed  on 
his  wife  similar  to  the  one  charged'  in  this 
indictment  We  say  to  you  that  such  testi- 
mony cannot  be  considered  by  you  at  all  in 
determining  whether  the  defendant  commit- 
ted the  acts  charged  in  the  indictment,  that 
is,  administered  or  prescribed  the  medicine 
or  used  the  Instrument  alleged.  Such  testi- 
mony offered  by  the  state  to  show  that  the 
defendant  performed  an  operation  on  the 
wife  of  Hill  similar  to  the  one  charged  in 
the  indictment  can  be  considered  only  when 
the  jury  are  satisfied  from  other  evidence  in 
the  case  that  the  defendant  did  commit  the 
acts  charged,  and  even  then  the  testimony 
given  by  Hill  can  be  considered  only  for  the 
purpose  of  determining  whether  the  defend- 
ant committed  those  acts  with  the  unlawful 
intent  to  procure  a  miscarriage. 

[14]  In  respect  to  good  character,  we  say 
that  testimony  respecting  the  good  character 
or  reputation  of  the  accused,  is  to  be  consid- 


ered by  the  jury  as  any  other  evidence  tend- 
ing to  prove  the  Innocence  of  the  accused, 
and  is  to  be  given  just  such  weight  by  the 
jury  as  under  the  circumstances  of  the  case 
it  is  reasonably  entitled  to  when  considered 
in  connection  with  all  the  other  evidence. 

[II,  II]  When  the  evidence  is  conflicting 
in  any  case  it  is  the  duty  of  the  jury  to 
reconcile  such  conflict  if  they  can.  If,  how- 
ever, they  cannot  do  so,  it  is  their  duty  to 
accept  and  be  governed  by  the  testimony  of 
those  witnesses  whom  they  think,  under  all 
the  facts  and  circumstances  of  the  case  are 
most  entitled  to  credit  and  belief,  and  re- 
ject the  testimony  of  such  witnesses  as  they 
think  unworthy  of  belief.  In  determining 
the  credibility  of  witnesses  and  the  degree 
of  credit  that  should  be  given  to  their  testi- 
mony, the  jury  may  consider  their  bearing 
upon  the  stand,  their  apparent  fairness  or 
unfairness,  their  interest  or  bias  if  any  they 
have,  their  Intelligence  and  opportunity  of 
knowing  and  remembering  the  things  about 
which  they  testify,  and  any  other  facts  or 
circumstances  disclosed  by  the  evidence 
which  Indicate  to  the  jury  the  reliability  or 
unreliability  of  the  witnesses,  or  any  of  them. 

[17]  Every  accused  person  is  presumed  to 
be  innocent  until  he  is  proven  guilty  beyond 
a  reasonable  doubt. 

[II]  A  reasonable  doubt,  In  legal  contem- 
plation, is  not  a  mere  imaginary,  whimsical 
or  even  possible  doubt  of  the  guilt  of  the  ac- 
cused, but  is  such  a  real  and  substantial 
doubt  naturally  arising  out  of  all  the  rele- 
vant evidence  in  the  case  as  intelligent  and 
Impartial  men  may  reasonably  entertain  aft- 
er a  careful  consideration  of  all  such  evi- 
dence. 

The  case  is  now  submitted  for  your  ver- 
dict in  accordance  with  the  facts  as  you  shall 
And  them,  and  with  the  law  as  the  court 
has  given  It  for  your  guidance. 

Verdict,  not  guilty. 


In  re  MILLER'S  WILL. 

(Superior  Court  of  Delaware.    New  Castle.. 
Jan.  26,  1912.) 

1.  Wills  ($  52*}— Testamentaby  Capacity. 

The  burden  of  showing  an  unsound  mind  in 
a  testator  rests  on  the  party  contesting  the  va- 
lidity of  the  will,  and  the  testimony  must  relate 
to  the  time  of  its  execution ;  but,  if  insanity  is 
once  clearly  established,  the  burden  shifts,  and 
the  testamentary  capacity  at  the  time  of  mak- 
ing the  will  must  be  shown  by  a  preponderance 
of  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  H  101-110 ;   Dec.  Dig.  {  52.*] 

2.  Wills  (M  31,  38*)— "Testamkntabt  Ca- 
pacitt"— Insane  Delusions. 

In  determining  "testamentary  capacity," 
the  question  is  whether,  at  the  precise  time  of 
making  the  will,  he  was  of  sound  and  disposing 
mind  and  memory,  that  is,  capable  of  exercising 
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thought,  judgment,  and  reflection:  and  if  he 
knew  how  he  was  disposing  of  his  property, 
what  he  was  about,  and  had  memory  and  judg- 
ment, his  will  cannot  be  invalidated,  the  degree 
of  mind  or  memory  or  the  wisdom  of  the  dis- 
positions not  counting,  nor  even  delusions,  un- 
less the  will  was  a  direct  offspring  therefrom. 

[Ed.  Note.— For  other  cases,  see  Wills,  Gent 
Dig.  H  66-68,  78-81;  Dec.  Dig.  ||  31,  38.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8,  pp.  6929-6931J 

3.  Evidence  (J  501*)  —  Opinion  Evidence  — 
Sanitt. 

The  law  makes  a  distinction  between  the 
subscribing  witnesses  to  a  will,  who  may  testi- 
fy to  their  opinion  of  the  soundness  of  mind  of 
the  testator,  and  all  other  witnesses,  including 
medical  men,  who  must  testify  as  to  facts,  and, 
if  allowed  to  give  their  opinions,  must  base  them 
on  such  facts;  but,  if  ft  is  shown  that  a  sub- 
scribing witness  did  not  pay  any  attention  to 
the  testator,  or  conditions  were  such  that  he  had 
no  opportunity,  his  evidence  is  no  more  impor- 
tant than  the  others. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Gent  Dig.  ||  2292-2305 ;  Dec.  Dig.  |  601.*} 

4.  Wills  (|  52*)— Testamentabt  Capacity— 
Suicide. 

Neither  from  attempted  suicide  before  the 
making  of  a  will,  nor  the  completed  act  after- 
ward, does  the  law  draw  any  inference  of  in- 
sanity; it  being  but  a  fact,  among  others,  to 
be  considered  by  the  jury. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  S§  101-110;   Dec.  Dig.  |  52.*] 

6.  Wills  (SI  37,  65*)— Testamentabt  Capao- 
iti— "Lucid  Intebval" — Evidence. 

A  "lucid  interval"  is  not  merely  a  cessa- 
tion of  the  violent  symptoms  of  an  insane  dis- 
order, but  a  restoration  of  the  mind  sufficiently 
to  have  a  sound  and  disposing  mind  and  testa- 
mentary capacity,  and  the  evidence  to  show  a 
lucid  interval  should  be  as  strong  as  that  to 
show  insanity. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  ||  77,  137-158,  161 ;  Dec.  Dig.  §§  37,  55.* 
For  other  definitions,  see  Words  and  Phrases, 
vol.  5,  pp.  4255,  4256.] 

Probate  of  the  will  of  George  Miller,  de- 
ceased. William  H.  Miller  and  another  op- 
pose the  probate.    Probate  allowed. 

Argued  before  PENNEWILL,  C.  X,  and 
BOYOE  and  BICE,  JJ. 

Willard  Saulstrary  and  Hugh  M.  Morris, 
both  of  Wilmington,  for  appellants.  Benja- 
min Nields  and  John  P.  Nields,  both  of  Wil- 
mington, for  respondents. 


An  issue,  directed  by  the  court,  on  an  ap- 
peal from  the  decree  of  the  register  of  wills, 
for  New  Castle  county,  probating  the  will  of 
George  Miller,  deceased. 

The  proceeding  before  the  register  arose 
on  a  caveat  opposing  the  probate  of  the  said 
will,  bearing  date  the  27th  day  of  December, 
A.  D.  1887. 

John  H.  Danby  was  the  only  living  attest- 
ing witness  to  the  will.  When  asked,  "As  to 
the  best  of  his  knowledge  was  George  Miller 
of  sound  and  disposing  mind  and  memory?" 
his  answer  was,  "I  believed  he  was;  yes." 
He  later  testifled:  "If  I  had  known  at  the 
time  what  I  found  out  very  soon  after  I 


witnessed  that  will,  I  wouldn't  have  witness- 
ed the  will." 

It  clearly  appeared  that  the  legal  business 
of  George  Miller,  except  the  writing  of  bis 
will,  was  transacted  by  the  late  Victor  Do 
Pont  and  Willard  Saulsbury.  Bobert  C 
Fraim,  who  wrote  the  will  and  was  named  u 
executor  therein,  went  with  Miller  to  the 
Union  Bank,  where  the  will  was  execute!, 
and  did  the  talking. 

George  Miller  was  an  excellent  mechanic 
and  acted  as  a  foreman  In  the  shops  of  ti* 
E.  I.  Du  Pont  De  Nemours  Company  until 
the  latter  part  of  the  year  1886.  He  became 
from  about  1880  a  very  excitable,  eccentric. 
impulsive  and  Irritable  person,  and  could  not 
very  well  stand  contradiction  or  opposition. 
During  the  last  few  years  when  working  ia 
the  Du  Pont  shops  he  sometimes  acted  in  > 
very  peculiar  and  unaccountable  manner. 
He  would  throw  his  hands,  curse  and  talk 
to  himself  when  at  work,  and  often  curst 
other  workmen  without  apparent  cause.  One 
of  the  workmen  witnesses  said  he  jumped 
flared  around  and  cursed  everybody,  that  he 
talked  about  signs  the  people  were  throwing 
to  some  lady,  and  acted  like  a  crazy  nun, 
and  accused  one  of  flirting  with  a  certain 
woman  and  another  of  being  about  his  place 
at  night,  and  threatened  both  of  them. 

He  lived  with  his  brother,  William  Henry, 
for  about  nine  years,  and  until  August.  183, 
when,  falling  out  with  Henry,  he  went  to  lire 
with  his  brother  John  S.  Both  testifled  that 
George  was  crazy  for  three  or  four  years  be- 
fore he  went  to  California  the  first  time  Is 
December,  1886.  John  said  while  living  with 
him  "he  would  write  wills  by  the  day  ami 
throw  them  away" ;  he  would  ponder  over  a 
deaf  and  dumb  alphabet  hour  after  boor; 
"sometimes  when  talking  with  him  in  the 
presence  of  my  brother,  if  I  would  move  my 
legs  or  arms  he  would  jump  up  and  curse 
me,  claiming  that  I  was  making  signs.  I 
have  found  him  standing  more  than  once  in 
my  bedroom  at  midnight  with  a  revolver  In 
his  hand.  I  have  known  him  to  get  up  »' 
midnight  and  go  over  to  my  brother  Henry's 
hunting  for  some  supposed  person  who  wm 
in  company  with  this  woman  (meaning  hi? 
niece  Jennie,  daughter  of  Henry).  He  was 
off  on  signs  and  notions  about  Jennie  Be 
would  have  hallucinations.  He  was  crau- 
If  you  agreed  with  these  fool  notions  of  his 
about  Jennie,  be  would  do  anything  you 
wanted  him  to  do,  but  if  you  did  not  he 
would  not  speak  to  you.  She  was  the  ow 
he  always  talked  about  In  these  hallucina- 
tions; he  was  terribly  interested  in  her  and 
terribly  afraid  some  accident  would  befall 
her.  His  condition  and  habits  continued  all 
the  four  months  he  was  with  us,  and  wnil* 
he  lived  with  Henry.  We  had  the  same  trouble 
with  him  for  years.  He  had  a  sunstroke  1° 
Cuba  when  he  was  a  young  man.  He  *u 
foreman  in  the  Du  Pont  shops  when  he  came 
to  live  with  me,  and  transacted  his  own  bosl- 
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ness,  made  his  own  deposits  and  wrote  his 
own  checks  before  going  to  California  In 
1886."  William  Henry  said  his  brother  George 
was  always  rather  irritable,  and  would  not 
sit  at  table  when  company  came.  Toward 
the  last  he  could  not  manage  his  affairs  in 
the  shop;  would  quarrel  with  the  men,  and 
stand  and  look  around  for  hours,  "but  his 
money  affairs  I  would  not  like  to  say  much 
about,  because  he  used  to  talk  to  me  a  good 
deal  about  those  things  and  tell  me  every- 
thing he  done.  They  were  in  Mr.  Salis- 
bury's and  Mr.  Du  Punt's  hands,  and  he 
would  only  do  such  things  as  they  sanction- 
ed him  to  do.  I  knew  that  from  his  own 
mouth.  He  and  I  would  often  have  a  little 
argument  between  ourselves  and  he  would  al- 
ways make  me  go  to  those  gentlemen  to  have 
them  written  out"  Witness  thought  the  hab- 
it of  studying  a  deaf  and  dumb  alphabet  was 
evidence  of  Insanity.  George  had  tied  his 
(Henry's)  door  at  night  and  had  made  him 
look  under  the  lounge  and  for  people  outside. 
"I  know  he  liked  Jennie.  He  was  queer  from 
1880  to  1886.  For  nine  months  I  lived  In 
purgatory.  It  was  all  on  account  of  this 
girl  here.  We  told  him  over  and  over  again 
that  he  was  going  crazy.  He  said,  'Did  you 
ever  hear  of  a  crazy  Miller?'  If  the  boys  go- 
ing up  and  down  the  road  would  whistle,  or 
the  women  folks  shake  the  tablecloth  he 
would  say  it  was  a  sign,  and  go  around  at  a 
terrible  rate,  especially  if  the  girl  here  would 
do  It  He  was  Jealous  of  other  people  com- 
ing around  there  after  her.  He  would  some- 
times come  In  my  room  when  I  was  in  bed 
with  a  revolver  in  his  hand,  and  my  wife 
would  say  something  to  him  and  he  would 
leave.  He  was  always  looking  for  some  one, 
afraid  of  some  one,  or  Imagining  some  one 
was  after  him,  and  we  could  not  convince 
him  to  the  contrary.  George  and  I  were  the 
fastest  two  brothers  there  were  In  the  town. 
He  wrote  me  some  letters  from  the  asylum, 
and  he  wrote  me  some  before  he  went  to  the 
asylum,  which  were  nice  and  affectionate 
letters."  Other  witnesses  testified  respecting 
the  strange  actions  and  peculiar  condition  of 
the  testator  before  he  went  to  California  In 
1886,  from  which  it  appears  that  he  believed 
the  common  acts  of  others  were  signs  in- 
tended to  attract  the  attention  of  Jennie; 
that  be  would  threaten  to  shoot  when  he  had 
no  revolver;  would  be  out  with  a  revolver 
until  midnight  or  after,  and  imagined  that 
some  one  was  after  him  or  Jennie.  He  would 
at  times  go  around  with  bowed  head  talking 
to  himself.  On  one  occasion  he  became  angry 
because  a  boy's  cap  was  pulled  down'over  his 
face,  and  on  another  occasion  when  it  was 
snowing  and  he  was  about  to  leave  for  Cal- 
ifornia, said  the  boys  up  the  creek  would 
throw  flour  over  him. 

Alfred  I.  Du  Pont  called  as  a  witness  in. 
support  of  the  will,  testified  that  George  Mil- 
ler was  a  foreman  mechanic  in  the  shops  and 
the  witness  was  In  almost  dally  communica- 
tion with  him,  as  assistant  superintendent  of 


the  powder  works,  from  1884  till  he  left  late 
in  1886.  Had  known  him  since  witness  was 
a  little  boy.  He  never  knew  a  better  machin- 
ist He  carried  on  his  business  in  a  normal 
manner.  He  had  conversations  and  dealings 
with  him  In  relation  to  his  business. 

Thomas  J.  Sterling  testified  that  he  knew 
George  Miller  more  Intimately  than  a  brother 
for  many  years.  He  at  times  saw  George  In 
the  shops,  when  he  was  working;  they  were 
frequently  together  at  theaters,  political 
meetings  and  gatherings.  He  was  sometimes 
very  Irritable  and  would  get  mad,  but  would 
soon  get  over  such  spells.  "In  1886  about  the 
time  Mrs.  Deer  (Jennie)  was  going  to  board- 
ing school,  and  shortly  before  George  went  to 
California,  he  told  me  he  Intended  to  make  a 
will  and  also  to  leave  the  majority  of  that 
will  to  Jennie  Miller,  and  Intended  her  to  be 
the  richest  Miller  in  the  state  of  Delaware, 
and  Bald,  'I  expect  there  will  be  Borne  trouble 
about  this  will,  and  if  you  are  living  at  that 
time,  come  up  and  testify  that  is  the  way  1 
Intended  to  make  the  will.'  He  hadn't  made 
any  will  at  that  time.  He  was  thinking 
about  making  one." 

Several  other  witnesses  who  knew  George 
Miller,  and  had  seen  and  talked  with  him  at 
various  times  up  till  he  went  to  California  in 
1886,  and  some  of  whom  had  business  with 
him  at  the  shop  In  connection  with  machinery, 
also  testified.  Those  who  testified  for  the 
caveators  believed  him  incapable  of  making 
a  will,  while  those  who  testified  in  support 
of  the  will  believed  him  capable  of  making 
a  will. 

Jennie  Deer,  niece  and  the  chief  benefici- 
ary under  the  will,  testified  that  she  saw  her 
Uncle  George  every  day  while  he  lived  with 
her  father  and  mother.  She  was  at  school 
when  be  went  to  California  the  first  time, 
having  started  to  school  in  September,  1886. 
Her  Uncle  George  came  to  see  her  often  when 
she  was  at  school  at  Bridgeton,  New  Jersey. 
She  was  at  school  about  four  months.  "My 
mother  and  I  were  the  ones  who  waited  on  my 
uncle,  and  I  was  the  one  he  ever  took  out 
with  him  walking  and  driving  until  I  went 
to  school.  He  was  employed  at  Du  Pont's 
machine  shop  and  my  father  kept  the  time 
of  the  employes  every  day  up  until  the  last 
of  the  month.  He  kept  it  in  a  little  paper, 
and  at  the  end  of  the  month  he  wrote  that 
off  for  Uncle  George  and  he  made  up  the 
men's  monthly  time.  That  Is  what  tbey  paid 
the  men  off  from,  the  time  sheet  that  Uncle 
George  made  up.  He  made  that  the  last 
night  in  every  month.  I  was  right  there,  but 
I  never  helped  any  more  than  getting  his 
paper  and  ink,  and  everything  like  that 
ready  for  him.  He  taught  my  brother  then 
to  keep  the  books  and  my  brother  taught  my 
husband.  After  he  left  our  house  he  used  to 
stop  in  every  morning  to  see  us,  coming  from 
John's  before  he  would  go  to  work.  He  al- 
ways said  that  I  was  the  one  who  was  to 
have  his  money.    Always  did  so.    He  always 
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said  he  would  leave  me  well  fixed.  I  never 
knew  of  his  giving  any  trouble  while  living 
at  our  house,  such  as  tying  the  doors,  jump- 
ing out  the  window,  complaining  about  the 
croaking  of  frogs,  and  shaking  of  tablecloths 
or  napkins.  Never  heard  of  such  things  till 
I  heard  them  here.  He  did  not  object  to  my 
going  with  others — only  wanted  me  to  pick 
my  company  and  not  go  with  the  creek  boys. 
After  he  left  the  shop  he  came  to  our  house 
only  once  before  I  went  to  school,  and  he 
drove  me  to  Coatesville,  I  was  not  afraid 
of  Uncle  George  and  nobody  else  was.  I 
never  went  to  Aunt  Maria  Kirk's  during  the 
time  he  was  staying  there.  Never  went  there 
in  my  life." 

It  appears  that  on  the  22d  day  of  November, 
five  days  before  the  will  was  made,  that 
William  H.  and  John  S.  Miller  Joined  with 
their  brother  George  in  a  deed  conveying,  for 
the  sum  of  $743.76,  a  lot  of  land  in  Wilmington 
to  David  Fox ;  and  also  on  the  20th  of  Feb- 
ruary, 1886,  in  a  deed  conveying,  for  the  sum 
of  $2,305,  a  lot  of  land  In  said  city  to  George 
W.  Beckley;  and  that  William  H.,  by  deed 
dated  September  6, 18S6,  conveyed  to  George, 
for  .the  sum  of  $1,200,  the  one-third  part  of 
the  interest  of  William  H.  in  a  tract  of  land 
in  Brandywlne  hundred,  containing  30  acres. 
It  further  appears  that  George,  on  September 
17,  1887,  satisfied  a  mortgage  which  he  held 
against  David  B.  Ferris  for  $8,000,  which 
mortgage  was  given  on  November  3,  1886. 

John  S.  Miller  testified  that  Mr.  and  Mrs. 
J.  Wendell  Wood  wrote  George  letters  urging 
him  to  come  to  California  and  bring  all  the 
money  he  could  get  with  him.  They  were  in- 
strumental in  getting  him  to  go  to  California. 
"When  he  made  up  his  mind  to  go  he  got 
Harry  Richards,  my  son-in-law,  to  buy  his 
ticket  George  started  to  California  on  De- 
cember 9, 1886,  and  on  the  second  day  out  he 
attempted  to  commit  suicide  by  cutting  his 
throat  with  a  small  penknife  while  In  the 
toilet  room  of  the  car,  the  door  of  which  he 
had  locked.  He  cut  his  throat  about  two 
inches,  but  failed  to  finish  the  job,  because 
his  knife  was  so  dull.  When  they  tried  to 
force  open  the  door  George  jumped  out  of  the 
window  while  the  train  was  in  rapid  motion. 
He  ran  about  two  miles  and  brought  up  in 
a  stable,  where  he  was  discovered  by  the 
people  of  the  place  who  took  care  of  him. 
He  refused  to  tell  them  his  name  or  resi- 
dence, and  was  taken  to  a  nearby  town  and 
given  up  to  the  authorities.  When  he  found  he 
could  not  get  off,  he  referred  them  to  Victor 
Du  Pont,  who  was  notified.  I  went  out  and 
when  he  first  saw  me  at  the  hotel  where  he 
was  confined  there  was  a  dozen  men  sitting 
around,  and  he  said:  'By  God,  there  Is  our 
Jack.  He  will  make  you  fellows  stand 
around.'  I  asked  him  why  he  did  this  trick, 
and  he  said,  'Jack,  I  thought  every  man  In 
that  train  was  a  detective,  and  that  they 
were  after  me,  and  that  they  were  going  to 
arrest  me.'  I  stayed  with  him  about  a 
month  and  got  him  from  there  to  Kansas 


City  and  from  there  sent  him  on  to  Los  An- 
geles, California.  I  bought  a  ticket  for  him 
placed  him  in  charge  of  the  porter  of  the 
Pullman  car  and  returned  home." 

He  came  back  from  California  in  June. 
1887,  bringing  with  him  a  niece,  Mary  Walter. 
daughter  of  a  sister,  about  10  or  12  yean  old 
Mr.  Walker  came  on  with  him  from  Kansu 
His  two  brothers,  John  S.  and  William  H. 
testified  that  after  he  returned  from  Califor- 
nia in  1887  he  regarded  them  as  his  enemies 
and  would  not  visit  them,  talk  to  them  o: 
have  anything  to  do  with  them.  He  was  al- 
together changed  In  his  feelings  towards 
them,  who  had  been  his  best  friends  before 
Neither  they  nor  their  wives  had  any  rela- 
tions or  conversations  with  him  at  any  time 
after  his  return.  The  testimony  respecUnf 
George's  mental  condition  from  the  time 
John  left  him  at  Kansas  City  till  the  time  the 
will  was  made,  is  briefly  as  follows: 

Lewis  M  Miller  said:  "George  would  not 
go  among  strangers.  He  got  queer.  He 
would  go  to  see  my  father  and  would  get  ir- 
ritated and  mad  at  almost  anything.  Be- 
fore he  was  a  perfect  gentleman.  He  showed 
that  he  was  lacking  of  mind.  It  might  be 
that  in  IS  minutes  he  would  change  his  en- 
tire method  without  saying  anything.  This 
was  all  the  time  he  was  at  Mr.  Kirk's.  Be 
seemed  to  be  afraid  all  the  time.  I  guess  he 
could  exercise  thought  The  last  time  he 
went  to  California  he.  got  me  to  go  to  (he 
office  with  him  to  get  his  ticket  He  attend- 
ed to  getting  his  ticket  and  getting  a  stop- 
over. I  checked  his  trunk.  Mary  Walter 
went  with  him.    He  bought  a  ticket  for  her'' 

Sarah  Watson:  "Saw  George  many  times 
when  he  was  staying  at  the  Kirk's.  He  stsj- 
ed  at  my  home  at  times.  He  was  restless 
and  nervous  and  talked  very  strange.  He 
seemed  to  have  turned  on  all  his  people- 
He  spoke  about  seeing  signs,  and  many  little 
things  that  were  done  he  would  say  were 
signs.  He  was  altogether  different  from 
what  he  was.  before,  changed  for  the  worse. 
I  know  he  was  not  sound.  He  would  waft 
backwards  and  forwards  and  talk  to  himself. 
He  told  me  about  his  attempt  to  commit  sui- 
cide, and  said  there  was  some  one  after  him. 
and  it  seemed  as  if  he  was  driven  to  it  He 
could  talk  on  some  subjects  sensibly  enough 
He  had  a  disease  of  the  brain.  I  suppose  he 
could  think  and  form  a  Judgment  about 
things." 

Robert  Miller  testified  that  George  was  * 
nervous  quick-spoken  man  when  he  saw  hto 
at  Mrs.  Watson's;  that  was  about  alL 

Sarah  Jane  Newlin,  sister:  "Eighty  yean 
of  age.  George  made  me  a  visit  the  year  he 
came  back  from  California.  I  think  it  was  1° 
August  When  he  came  the  first  thing  he 
said  was:  'Sister  Sallie,  here  is  your  crair 
brother  come  to  pay  you  a  visit'  He  was 
with  me  nine  weeks  anyway,  and  till  Decem- 
ber. His  actions  were  not  like  they  were  be- 
fore that  He  acted  differently  altogether 
He  always  seemed  as  if  there  was  something 
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after  him,  or  that  he  was  afraid  of  some- 
thing, and  did  not  talk  much,  and  wanted  to 
be  alone.  He  would  go  out  In  the  lane  on 
moonlight  nights  after  the  family  had  gone 
to  bed,  and  would  be  wringing  his  hands  and 
crying  when  I  would  go  to  see  htm  to  coax 
him  to  come  In.  Sometimes  I  could  not  get 
him  to  come  In,  and  he  would  say  If  he  did 
he  would  cry  all  night  and  could  not  sleep. 
Sometimes  out  as  late  as  12  o'clock,  but  he 
would  never  go  outside  the  door  If  it  was 
dark.  He  never  read  any,  although  he  was 
a  great  reader  before.  He  seemed  to  think 
the  two  boys,  John  and  Henry,  were  his 
enemies.  Gave  no  reason,  just  had  that 
feeling  towards  all  his  people,  I  think.  Mary 
Walker  was  with  him,  and  he  did  not  seem 
to  want  her  to  go  to  see  his  brothers'  fam- 
ilies. He  told  me  he  went  into  John  Mil- 
ler's bedroom  and  took  a  revolver  with  the 
intention  of  shooting  himself,  and  he  said 
that  there  was  a  good  angel  on  one  side,  and 
that  was  his  mother,  and  a  little  devil  on 
the  other,  and  the  demon  told  him  to  do  it; 
and  the  other  one  begged  him  not  to  do  it 
Just  this  good  angel  that  saved  him,  his  moth- 
er. He  showed  me  the  scar  when  he  attempt- 
ed to  commit  suicide.  He  didn't  talk  to  me 
like  an  uncle  ought  to  talk  about  his  niece 
Jennie,  but  more  like  a  lover.  Said  she  was 
much  nicer  than  any  of  the  rest,  and  that 
she  acted  with  signs.  She  acted  more  grace- 
fully than  any  one  he  knew.  It  was  not  her 
fault.  She  was  an  innocent  little  girl.  He 
would  start  conversations  and  never  finish 
them.    Went  to  Maria  Kirk's  from  my  place." 

Jane  Deer:  "He  came  to  my  home  the  day 
he  made  the  will,  and  he  told  me,  he  says, 
'Jennie,  Uncle  George  has  fixed  everything 
for  you  to-day,'  and  he  says,  'I  have  made  a 
wllL'  I  didn't  say  anything  to  him,  or  ask 
him  how,  but  he  says,  'I  have  clinched  it, 
and  I  have  double  clinched  it ;  and  John  S 
or  no  other  Miller  will  take  that  away  from 
you.'  I  never  said  aye,  yes,  or  no.  After 
he  returned  from  California  in  1887  I  believe 
I  saw  him  every  day  and  sometimes  twice  a 
day,  only  when  he  was  in  Coatesville.  He 
would  often  bring  me  something,  and  the 
second  time  he  came  he  gave  me  money  to 
buy  fruits  to  do  all  my  preserving.  That 
was  after  I  was  married.  Gave  me  a  Christ- 
mas present  in  1887,  a  $20  gold  piece.  I 
think  it  was  about  February  he  left  for  Cali- 
fornia again.  The  Millers  were  not  a  very 
social  family.  There  were  six  or  seven  years 
when  my  father  never  spoke  to  John  S.  Mil- 
ler, and  had  not  been  visiting  Uncle  John, 
and  had  not  been  at  his  home  for  six  years 
before  Uncle  George  died." 

Wm.  H.  Deer:  Talked  with  George  Miller 
many  times  in  1887  on  various  subjects — his 
trips  to  California,  mechanics,  processes  of 
various  nature,  and  particularly  about  the 
finishing  of  cotton — "the  business  I  was  en- 
gaged in  at  Bancroft's.  He  explained  to  me 
a  short  and  simple  way  of  getting  the  ca- 


pacity of  a  cylinder,  and  said  it  would  save 
a  lot  of  figuring.  I  have  always  kept  it  and 
found  it  a  very  quick  method  for  determining 
results  of  that  kind.  He  was  at  our  home 
often,  and  sometimes  stayed  all  night  He 
was  there  as  late  in  1887  as  the  latter  part 
of  December.  I  thought  he  was  a  very  intel- 
ligent man,  and  never  noticed  anything 
wrong." 

Daniel  Fisher,  powder  maker:  Worked  for 
Du  Pont  Company;  knew  George  Miller 
when  he  went  to  California  In  1886,  and 
many  years  before.  "Saw  him  after  he  re- 
turned from  California,  and  talked  with  him 
once  I  remember  for  15  or  20  minutes.  I 
certainly  knew  him  well.  He  was  all  the  time 
the  same  George  Miller  to  me.  I  never  saw 
any  change  In  the  man.  He  was  always  the 
same  except  sometimes  when  he  would  get  oft 
a  little — that  Is,  get  a  little  worked  up — ex- 
cited. I  heard  the  women  say  he  was  crazy. 
I  never  saw  any  crazlness  In  the  man,  or  any 
other  kind  of  matter  with  him.  I  never  saw 
anything  peculiar,  only  he  would  get  off  that 
quick,  and  then  it  was  all  over.  He  never 
tried  to  control  his  passions." 

In  February,  1888,  George  Miller  returned 
to  California  unaccompanied  by  any  one  ex- 
cept the  little  girl  Mary  Walker,  who  was 
returning  to  her  home  in  Kansas.  One  wit- 
ness sat  at  a  table  with  him  during  a  meal 
while  he  was  at  his  sister's  In  California; 
he  did  not  say  anything,  but  looked  at  her  In 
a  peculiar  way. 

John  S.  Miller  testified  that  Dr.  Lowry, 
who  attended  George  after  he  attempted  to 
commit  suicide,  told  him  George's  mental 
condition  would  never  be  any  better  but 
would  grow  worse.  Dr.  Powell  was  called 
by  William  H.  Miller  to  examine  his  daugh- 
ter Jennie  He  thought  Miller  was  suffering 
from  delusions  and  hallucinations  concerning 
his  niece  Jennie. 

Dr.  Springer  testified  as  an  expert,  and, 
basing  his  opinion  upon  the  testimony  given 
in  the  case  and  which  be  had  read,  thought 
George  Miller  insane  and  Incapable  of  mak- 
ing a  will. 

George  Miller  was  In  September,  1890,  ad- 
judged Insane  by  the  superior  court  of  Los 
Angeles  county,  Cal.,  and  ordered  to  be  con- 
fined In  the  Stockton  State  Asylum  for  the 
Insane.  On  the  19th  day  of  December,  1890, 
a  guardian  and  trustee  was  appointed  by 
said  court  of  the  estate  of  said  George  Miller 
Insane.  He  was  confined  in  said  asylum  un- 
til his  death  in  1910.  Certain  letters  were 
written  to  his  brother  while  he  was  in  the 
asylum,  and  also  shortly  before,  which  in- 
dicated that  he  was  of  unsound  mind  at  the 
time. 

PENNBWILL,  C.  J.  (charging  the  Jury). 
Gentlemen  of  the  Jury:  This  Is  a  case  In 
which  the  validity  of  an  alleged  will  is  con- 
tested. The  court  has  seen  fit  to  direct  an 
Issue  to  be  tried  by  a  Jury  In  order  the  bet- 
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ter  to  determine  the  question  they  mast  de- 
cide. 

The  caveators,  or  contestants,  are  Wil- 
liam H.  Miller  and  John  S.  Miller,  brothers 
of  the  testator,  who  oppose  the  probate  of  a 
certain  paper  writing  as  the  will  of  their 
brother  George  Miller,  on  the  ground  that 
at  the  time  of  the  execution  of  said  paper 
writing  George  Miller  did  not  have  testa- 
mentary capacity.  They  contend,  generally, 
that  he  was  at  the  time  of  unsound  mind, 
and  in  particular,  that  he  was  then  laboring 
under  insane  delusions  both  with  respect  to 
his  said  two  brothers,  and  also  with  respect 
to  his  niece  Jennie,  who  is  a  daughter  of 
William  H.  Miller,  and  the  chief  beneficiary 
under  the  alleged  will. 

We  will  not  undertake  to  state  the  testi- 
mony. The  alleged  will,  and  certain  other 
papers,  letters  and  legal  instruments  are  in 
evidence,  marked  as  exhibits,  and  you  will 
have  them  with  you  when  you  retire  to  your 
room. 

All  the  other  evidence,  consisting  of  the 
testimony  of  many  witnesses,  you  must  re- 
member as  best  you  can,  and  we  have  no 
doubt  your  recollection  will  be  good  and  true, 
because  you  have  been  remarkably  attentive 
during  the  progress  of  the  case  for  several 
days. 

George  Miller,  the  testator,  was  never 
married.  He  was  born  in  New  Castle  coun- 
ty in  the  year  1836,  and  went  to  Cuba  as  a 
mechanic  when  a  young  man  and  remained 
there  for  several  years.  When  he  returned 
to  this  state  he  lived  with  his  father  and 
mother  till  they  died,  and  later  resided  with 
his  brother  William  H.  for  about  nine  years. 
He  left  there  in  August,  1886,  and  went  to 
his  brother  John's  where  he  remained  until 
he  started  for  California  in  December,  1886. 
He  began  working  as  a  mechanic  at  the  Du 
Pont  De  Nemour  Powder  Mills  about  1867, 
and  continued  to  work  there  till  a  short 
time  before  he  left  for  California.  A  day 
or  two  after  be  started  West  he  attempted 
to  commit  suicide  by  cutting  his  throat  with 
a  knife,  and  jumping  from  a  rapidly  moving 
train  on  his  journey.  His  brother  John  S. 
having  received  information  of  such  occur- 
rence went  West  and  remained  with  his 
brother  until  he  had  sufficiently  recovered  to 
resume  his  journey  to  California.  He  re- 
mained in  that  state  at  the  home  of  John 
Wendell  Wood  tor  about  six  months  when 
he  returned  to  this  state,  and  stayed  for  a 
short  time  at  the  Clayton  House  in  Wilm- 
ington. After  that  he  resided  with  certain 
female  relations  until  he  returned  to  Cali- 
fornia In  the  latter  part  of  January  or  the 
first  part  of  February,  1888. 

He  executed  Ids  alleged  will  December  27, 
1887,  before  he  started  for  California  the 
second  time.  After  returning  to  California 
he  lived  with  the  said  John  Wendell  Wood 
during  most  of  the  time  until  he  was  ad- 
judged insane  and  committed  to  an  insane 
asylum  in  September  In  the  said  state  in  the 


year  1890,  where  he  remained  continuous!; 
until  his  death  on  the  3d  day  of  Jane,  1906. 

The  question  that  you  are  to  determine  in 
this  case  Is  whether  the  paper  writing  bear- 
ing date  December  27,  1887,  and  purporting 
to  be  the  last  will  and  testament  at  George 
Miller,  deceased,  is  or  la  not  bis  last  wCl 
and  testament 

[1]  Under  the  law  of  this  state  any  per- 
son of  the  age  of  21  years  or  upwards,  beit; 
of  sound  and  disposing  mind  and  memory, 
may  make  a  will.  Every  person  Is  presumed 
in  law  to  be  of  sound  mind  until  thej  con- 
trary is  shown,  and  the  burden  of  showing 
an  unsound  mind  In  the  testator  to  Use 
satisfaction  of  the  Jury  by  competent  evi- 
dence rests  on  the  party  contesting  the  va- 
lidity of  the  will,  and  the  testimony  must 
relate  to  the  time  of  its  execution. 

Testamentary  incapacity  is  not  to  be  pre- 
sumed, but  must  be  satisfactorily  shown  t» 
the  jury  by  the  preponderance  or  greater 
weight  of  the  evidence  in  the  case. 

If,  however,  Insanity  is  once  clearly  es- 
tablished, the  burden  shifts,  and  It  devolves 
on  those  supporting  the  will  to  show,  by 
testimony  as  strong  as  that  required  to  es- 
tablish insanity,  that  it  did  not  exist  at  the 
time  the  will  was  made;  the  burden,  how- 
ever, does  not  shift  until  Insanity  is  so  es- 
tablished to  your  satisfaction  by  a  prepon- 
derance of  the  evidence. 

[2]  In  determining  the  question  of  testa- 
mentary capacity,  that  is,  whether  the  testa- 
tor was  of  sound  mind,  you  must  direct  your 
minds  to  the  precise  time  of  the  execution 
of  the  will.  In  cases  like  this  courts  have' 
been  liberal  In  admitting  testimony  as  to 
the  mental  and  physical  condition  of  the 
testator,  both  before  and  after  the  time  of 
the  execution  of  the  will;  but  such  testi- 
mony is  admitted  only  for  the  purpose  of 
enlightening  your  minds,  so  that  yoa  may 
have  the  environments  of  his  life,  and  be 
able  to  concentrate  your  judgment  upon  the 
critical  moment,  and  to  say  in  that  concen- 
trated light  whether  at  the  precise  time  of 
the  making  of  the  will  he  was  of  sound  and 
disposing  mind  and  memory.  If  he  was. 
then  It  is  a  matter  of  indifference  what  may 
have  been  his  condition  at  any  other  time. 
Ball,  Guardian,  v.  Kane's  Executor,  1  Penne- 
will.  104,  39  AtL  778. 

In  the  case  of  Smith  v.  Smith's  Adm'r.  2 
Pennewill,  251,  45  AtL  398,  this  court  said: 
"The  law  gives  a  person  the  right  to  dispose 
of  his  property  as  he  sees  fit,  and  he  alone 
is  the  judge  of  how  he  will  dispose  of  it 
You  are  not  to  consider  whether  it  is  such 
a  will  as  you -would  have  made,  or  such  a 
will  as  you  think  he  ought  to  have  made. 
If  he  was  possessed  of  a  sound  and  disposing 
mind  and  memory,  it  was  his  right  to  dispose 
of  his  property  by  will  as  he  pleased,  and 
with  that  disposition  you  have  nothing 
whatever  to  do." 

There  are  many  varying  grades  of  mental 
capacity,  ranging  from  weak  to  strong— from 
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the  lowest  to  the  highest  degree  of  Intelli- 
gence. 

Intellectual  feebleness  alone,  or  mere  weak- 
ness of  the  understanding,  whether  this  con- 
dition of  the  mind  be  natural  or  the  result 
of  Injury,  or  of  disease,  does  not  disqualify 
a  person  from  making  a  valid  will.  A  par- 
tial failure  of  mind  or  memory,  that  is  to 
say,  even  a  failure  of  mind  or  memory  to  a 
considerable  extent,  from  whatever  cause,  Is 
not,  in  Itself,  sufficient  ground  for  setting 
aside  a  will,  if  there  still  remains  sufficient 
mind  and  memory  to  enable  the  testator  to 
{comprehend  and  understand  what  be  is 
about,  or  what  he  is  doing.  If  he  Is  able  to 
understand  that  he  is  disposing  of  his  estate 
by  his  will,  and  to  whom  he  is  disposing  of 
it,  however  weak  his  intellect  may  be,  he  is 
able  and  competent  to  make  a  valid  will. 
And  hence  the  courts  never  undertake  to 
measure  the  size,  the  degree,  or  the  extent, 
of  a  man's  understanding  or  capacity;  nor 
do  they  ever  inquire  into  the  wisdom,  or  the 
folly,  of  the  dispositions  which  he  may  have 
made  of  his  estate. 

The  question  is  not  so  much  as  to  the  de- 
gree of  mind  or  memory  possessed  by  the 
testator,  as  this:  Had  he  sufficient  mind  and 
memory?  Had  he  a  disposing  mind  and  mem- 
ory? Was  be  capable  of  recollecting  what 
property  he  was  disposing  of,  and  to  whom 
he  was  disposing  of  it?  In  a  word,  were  his 
mind  and  memory  sufficiently  sound  to  en- 
able him  to  know,  and  understand,  the  busi- 
ness In  which  he  was  engaged,  at  the  time 
when  he  executed  his  will?  Jamison  v.  Jam- 
ison's Will,  3  Houst  108. 

If  the  jury  are  of  the  opinion  from  the 
evidence  that  the  testator  was  capable,  at 
the  time  he  executed  bis  will,  of  exercising 
thought,  and  judgment  and  reflection — If  he 
knew  how  he  was  disposing  of  his  property, 
— what  he  was  about,  and  had  memory  and 
judgment,  his  will  cannot  be  invalidated. 
Chandler  v.  Ferris,  1  Har.  454;  Lodge  v. 
Lodge's  Will,  2  Houst  418. 

In  the  case  of  Sutton  v.  Sutton,  5  Har. 
461,  Chief  Justice  Harrington  Instructed  the 
jury  that  testable  capacity  on  the  part  of 
the  testator  amounted  to  nothing  more  than 
a  knowledge  of  what  he  was  about,  and  how 
he  was  disposing  of  his  property,  and  the 
purpose  so  to  do  it. 

In  considering  and  determining  the  ques- 
tion of  capacity,  the  time  when  the  will  was 
executed  is  the  material  point  to  which  the 
jury  must  look,  to  ascertain  the  state  and 
condition  of  the  testator's  mind.  For,  al- 
though he  may  have  been  incapable  at  any 
time  before  or  after  that  period,  yet,  if  he 
had  sufficient  capacity  at  the  time  when  the 
will  was  executed,  his  prior  or  subsequent 
Incapacity  amounts  to  nothing  and  the  will 
must  stand. 

[3]  It  is  to  the  words,  the  conversations, 
the  appearance,  the  acts  and  doings,  the  con- 
duct and  behavior  of  the  testator  we  are  to 


look  to  ascertain  the  state  of  his  mind;  they 
alone  are  to  us  the  external,  visible  and  nat- 
ural signs,  or  indications,  of  his  mental  con- 
dition. And  therefore,  in  this  case,  as  in 
all  other  cases  of  like  nature,  the  question  of 
capacity  must  be  determined  from  the  facts 
and  circumstances  disclosed  and  established 
by  the  evidence.  In  examining  and  weigh- 
ing that  evidence,  you  will  carefully  consid- 
er the  character  of  the  witnesses,  for  verac- 
ity and  Integrity — their  bias  and  Interest,  on 
the  one  side,  or  on  the  other,  If  any — their 
intelligence  and  -judgment,  and  their  respec- 
tive opportunities  and  powers  of  observation. 
And  here  it  is  but  proper  we  should  say  to 
you  that  the  law  makes  a  distinction  be- 
tween the  subscribing  witnesses  to  the  will 
and  other  witnesses.  The  subscribing  wit- 
nesses being  placed  by  the  law  around  the 
testator,  at  the  time  of  the  execution  of  his 
will,  for  the  special  purpose,  among  others, 
of  ascertaining  and  judging  of  his  capacity, 
they  are  permitted  to  testify  as  to  the  opin- 
ion they  formed  at  the  time,  of  the  condition 
of  his  mind — whether  it  was  sound  or  un- 
sound. And  if  they  are  persons  of  intelli- 
gence and  veracity  their  opinions  are  enti- 
tled to  great  weight  with  the  jury.  Other 
witnesses  may  testify  to  his  behavior,  his 
conduct  and  conversations,  his  appearance, 
and  to  particular  facts,  tending  to  throw 
light  on  the  state  of  his  mind,  and  from 
which  its  condition  can  be  fairly  Inferred, 
at  the  time  he  executed  his  will,  but  they 
cannot  testify  to  their  opinion,  merely,  of  his 
capacity,  without  also  stating  the  facts  upon 
which  that  opinion  is  founded;  and  if  the 
facts  do  not  fully  and  clearly  warrant  that 
opinion,  the  opinion  must  go  for  nothing, 
for  it  Is  the  fact,  and  not  the  opinion,  upon 
which  you  must  rely,  in  forming  your  judg- 
ment 

The  testimony  of  medical  men  stands  upon 
the  same  ground,  except  that,  being  more 
competent  to  form  an  opinion  upon  subjects 
of  this  kind,  greater  weight  will  in  general 
be  given  to  such  opinions.  Jamison  v.  Jami- 
son's Will,  3  Houst  108. 

Of  course  the  value  of  the  opinion  of  a 
subscribing  witness,  like  other  witnesses,  de- 
pends upon  the  opportunity  the  witness  had 
to  observe  and  judge  the  testator's  mental 
condition  and  capacity  at  the  time  the  will 
was  executed,  and  upon  his  use  of  such  op- 
portunity. If  It  clearly  appears  from  the 
testimony  that  he  did  not  have,  or  having, 
did  not  use,  his  opportunity  of  observation, 
the  special  value  of  his  opinion  ceases,  'be- 
cause the  peculiar  weight  given  by  law  to 
such  testimony  arises  from  the  witness*  op- 
portunity cf  observation  and  the  probability 
of  his  using  the  opportunity  on  account  of 
his  participation  in  the  transaction. 

In  the  Kane  Will  Case,  the  court  said:  "In 
determining  the  testator's  condition  at  the 
precise  time  of  the  making  of  the  will,  the 
jury   should  give  to  the  testimony  of  the 
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subscribing  witnesses  to  the  will  such  credit 
as  their  peculiar  relations  to  and  opportuni- 
ties of  knowing  his  condition  Just  then  enti- 
tle them.  The  law  places  them  there  to 
speak  to  that  point" 

In  the  case  of  Duffleld  v.  Morris,  2  Har.  375, 
the  court  charged  the  jury  that:  "The  paper 
itself  (that  Is,  the  will)  which  was  before 
the  Jury  would  afford  important  aid  In  de- 
termining the  question  of  insanity.  Are  its 
dispositions  In  accordance  with,  or  in  oppo- 
sition to,  the  previously  expressed  purposes 
and  known  affections  of  the  testator?  The 
internal  evidence  that  It  affords,  with  all  the 
circumstances  which  surrounded  It,  may  be 
fairly  brought  to  bear  on  this  question;  re- 
membering that  whilst  we  are  looking  into 
the  will  Itself  for  evidences  of  sanity  or  In- 
sanity, we  are  not  to  make  a  will  for  the  tes- 
tator ourselves,  but  to  let  his  will  be  the  rea- 
son for '  his  act,  unless  something  appear 
plainly  inconsistent  with  sanity  Itself,  or  with 
his  previously  expressed  and  deeply  fixed  pur- 
poses." 

It  is  not  denied  that  George  Miller  at- 
tempted to  commit  suicide  in  the  manner 
shown  by  the  testimony  about  a  year  before 
he  made  his  will,  and  It  is  contended  by  the 
caveators  that  such  act  established  the  fact 
that  the  testator  was  insane  at  the  time. 
And  they  further  contend,  that  If  Insane  at 
that  time  the  law  presumes  that  his  Insani- 
ty continued  up  to  the  making  of  the  will, 
and  that  the  will  is  therefore  invalid,  unless 
it  is  shown  to  your  satisfaction  that  he  was, 
at  the  time  the  will  was  made,  of  sound  and 
disposing  mind  and  memory. 

This  would  be  a  sound  proposition  of  law 
If  an  attempt  to  commit  suicide  established 
the  fact  of  insanity. 

Does  it  establish  such  fact,  or  does  the 
law  Infer  Insanity  from  such  an  act? 

Upon  this  point  the  court  in  the  Duffleld 
Case  said: 

"The  day  after  the  execution  of  this  paper, 
Dr.  Morris  committed  suicide,  and  this  Intro- 
duces another  Important  question  as  to  what 
operation  and  weight  this  fact  ought  proper- 
ly to  have  in  determining  the  question  of 
sanity  or  Insanity  at  the  time  of  making  the 
will.  This  also  Is  a  question  of  fact  for  the 
Jury,  to  be  determined  according  to  their  own 
view  of  the  nature  of  the  act  In  general,  and 
In  reference  to  the  particular  case  before 
them.  •  *  •  All  the  court  had  to  say  to 
them  on  the  subject  was  that  In  our  opinion 
the  law  draws  no  Inference  either  of  sanity 
or  insanity  from  the  fact  of  suicide  Itself 
alone.  *  *  *  The  law  makes  no  Inference 
from  It  It  stands  as  a  fact  together  with 
all  the  other  acts  of  the  deceased's  life,  to- 
gether with  his  character,  situation,  habits, 
thoughts,  purposes,  principles  and  affections, 
so  far  as  these  are  made  known  to  the  Jury 
through  the  medium  of  the  evidence,  from 
which  they  are  to  determine  whether  the  de- 
ceased, not  merely  at  the  time  of  committing 


suicide,  but  at  the  time  of  making  Ida  will 
was  of  unsound  mind." 

In  Koegel  v.  Egner,  54  N.  J.  ESti-  823,  3," 
Aa  394,  it  was  aald  by  the  court:  'The  fa-i 
that  the  testator's  mind  was  so  affected  &- 
to  cause  him  to  attempt  suicide.  In  -which  b? 
was  ultimately  successful,  is  not  tnconslsten: 
with  testamentary  capacity.  It  Is  In  its  Terr 
nature  transitory,  and  the  proof  of  the  ex- 
istence of  an  attempt  at  suicide,  or  of  tfce 
act  itself,  by  no  means  establishes  Its  ex- 
istence at  an  antecedent  or  subsequent  pert  •& 
of  time.  No  presumption  of  fixed  or  lasting 
mental  aberration  arises  upon  such  proof." 

[4]  We  therefore  state  this  to  be  the  la« 
upon  this  point:  Neither  from  an  attempt  at 
suicide,  nor  from  the  completed  act  does  th- 
law  draw  any  Inference  of  insanity.  Toe 
proof  of  such  an  attempt  or  act  does  not  es- 
tablish unsoundness  of  mind  at  an  antecedent 
or  subsequent  period  of  time.  It  stands  sim- 
ply as  a  fact  together  with  all  the  other 
facts  shown  by  the  evidence,  from  which  th- 
jury  are  to  determine  whether  the  deceased, 
at  the  time  of  making  his  will,  was  of  sound 
or  unsound  mind. 

As  we  have  already  said  the  caveators  con- 
tend that  George  Miller  was  before,  and  at 
the  time,  of  making  his  will  laboring  un- 
der Insane  delusions  with  respect  both  to  hU 
said  brothers  and  his  niece,  and  that  the  vriL 
in  question  is,  therefore,  invalid. 

This  court,  In  the  Duffleld  Case  to  which  we 
have  referred,  in  speaking  of  delusions  used 
the  following  language: 

"A  sound  mind  is  one.  wholly  free  from  de- 
lusion, all  the  Intellectual  faculties  In  a  cer- 
tain degree  of  vigor  and  harmony ;  the  pro- 
pensities, affections  and  passions  being  under 
the  subordination  of  the  judgment  and  wilL 
the  former  being  the  controlling  power,  wltfc 
a  just  perception  of  the  natural  connection 
or  repugnancy  of  Ideas.  Weak  minds  again 
only  differ  from  strong  ones  in  the  extent 
and  power  of  their  faculties.  •  •  •  A. 
perfect  capacity  is  usually  tested  by  this: 
That  the  Individual  talks  and  discourses  ra- 
tionally and  sensibly,  and  is  fully  capable  of 
any  rational  act  requiring  thought  Judgment 
and  reflection.  This  is  the  standard  of  a  per- 
fect capacity;  but  the  question  Is  not  bow 
well  a  man  can  talk  or  reason,  or  how  ranch 
judgment  he  can  display,  or  with  how  great 
propriety  and  sense  he  can  act;  it  is  only, 
has  he  mind  and  reason,  can  he  talk  rational- 
ly and  sensibly,  or  has  he  thought  judgment 
and  reflection?  Weakness  of  mind  may  ex- 
ist in  many  degrees  without  making  a  man 
Intestable.    •    •    • 

"An  unsound  mind  is  marked  by  delusion : 
it  mingles  Ideas  of  imagination  with  those  of 
sensation,  and  mistakes  one  for  the  other.  It 
is  often  accompanied  by  an  apparent  In- 
sensibility to,  or  perversion  of,  those  feelings 
which  belong  to  our  nature.  Insane  delu- 
sions consist  in  the  belief  of  facts  which  no 
rational  person  would  hare  believed.  It  mar 
sometimes  exist  on  one  or  two  particular  aob- 
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Jects,  although  generally  It  is  accompanied 
by  eccentricity,  irritability,  violence,  suspicion, 
exaggeration,  inconsistency,  and  other  marks 
and  symptoms  which  may  lead  to  confirm  the 
existence  of  delusion,  and  to  establish  Its 
insane  character.    *    *    * 

"It  is  hard  to  define  the  invisible  line  that 
divides  perfect  and  partial  insanity.  Each 
case  must  rest  on  its  own  circumstances. 
*  *  *  And  this  doctrine  of  partial  Insan- 
ity is  applicable  to  civil  cases,  If  existing  at 
the  time  of  the  act  done,  and  will  avail  to  de- 
feat a  will,  the  direct  offspring  of  such  par- 
tial Insanity.  But  it  has  been  held  that  a 
will  cannot  be  set  aside  on  the  ground  of 
monomania,  unless  there  be  the  most  decisive 
evidence,  that  at  the  time  of  making  the  will, 
the  belief  in  the  testator's  mind  amounted  to 
Insane  delusion." 

The  court  In  the  Duffleld-Morris  Case  said, 
in  speaking  of  insane  delusions:  "This  was 
the  great  question  for  the  Jury  to  try,  wheth- 
er the  testator  was  the  subject  of  such  in- 
sane delusions,  fancying  things  which  did 
not  exist,  and  could  not  exist,  and  which  no 
reasonable  mind  could  believe  to  exist;  did 
this  delusion  (if  any  existed)  continue  up  to 
the  time  of  making  his  will,  without  inter- 
mission at  that  time,  and  to  such  an  extent 
as  to  exclude  thought,  judgment  and  reflec- 
tion, to  deprive  him  of  the  power  of  rational 
conversation  on  the  matter  he  was  about,  and 
of  that  kind  of  knowledge  that  would  enable 
him  to  apprehend  in  his  own  mind  that  he 
was  making  a  will,  and  the  objects  and  pur- 
poses of  such  an  act?  If  he  had  this  knowl- 
edge, memory  and  judgment,  It  la  what  the 
law  means  by  a  sound  and  disposing  mind 
and  memory,  which  is  sufficient  to  make  the 
will  valid,  whatever  may  have  been  the  state 
of  the  testator's  mind  before  or  after." 

We  think  the  law  respecting  delusions  is 
well  settled.  It  was  very  clearly  and  tersely 
expressed  by  the  court  when  they  said,  in 
the  Duffleld  Case:  "Partial  insanity,  mean- 
ing insane  delusion,  will  avail  to  defeat  a 
will  which  1b  the  direct  offspring  of  such  par- 
tial Insanity  or  Insane  delusion." 

Such  Is  the  doctrine  now  recognized  by  the 
courts,  not  only  of  this  state,  but  of  this 
country  and  of  England.  It  is  no  longer 
held  that  the  mere  existence  of  a  delusion, 
at  the  time  of  the  execution  of  the  will,  will 
Invalidate  the  will;  and  the  noted  case  of 
Warring  v.  Warring  has  been  long  since  dis- 
regarded and  overruled. 

In  Redfleld  on  Wills,  79,  cited  by  the  cave- 
ators, it  is  said:  "Where  the  testator  is  sub- 
ject to  delusions  with  regard  to  persons  who 
would  be  the  natural  objects  of  his  testa- 
mentary bounty,  bis  will  made  while  he  la 
under  the  influence  of  such  delusions  la  in- 
valid." 

And  Theobold  in  his  work  on  Wills,  at  14, 
says:  "When  the  delusion  manifestly  operat- 
ed upon  the  disposition  in  the  will,  then  the 
will  must  be  declared  void," 


In  the  case  of  Orchardson  t.  Cofleld,  171 
111.  14,  49  N.  E.  197,  40  L.  R.  A.  258,  63  Am. 
St  Rep.  211,  the  court,  repeating  the  lan- 
guage used  In  an  earlier  case,  said: 

"Beyond  all  question  it  is  within  the  pre- 
vious rulings  of  other  courts  of  the  highest 
respectability  that  where  there  is  insane  de- 
lusion in  regard  to  one  who  is  an  object  of 
the  testator's  bounty  which  causes  him  to 
make  a  will  which  he  would  not  have  made 
but  for  that  delusion,  such  will  cannot  be 
sustained." 

In  Re  Segur's  Will,  71  Vt  224,  44  AtL  342, 
it  was  held:  "If  he  has  an  Insane  delusion 
in  respect  to  one  of  his  children,  or  other 
natural  objects  of  his  bounty,  and  the  instru- 
ment presented  for  probate  is  the  product 
of  such  insane  delusion,  it  is  void  because 
he  has  not  the  testamentary  capacity  the 
law  requires." 

The  same  principle  Is  recognized  in  other 
cases  cited  by  the  caveators,  including 
Shaw's  Will,  2  Redf.  Sur.  (N.  X.)  107,  and 
Hatter  of  Dorman,  5  Dem.  Sur.  (N.  Y.)  112. 

Such  being  the  law,  we  Bay  to  you  that 
the  mere  fact  that  a  testator  had  delusions 
at  the  time  he  made  his  will  Is  not  sufficient 
in  itself  to  invalidate  the  will.  To  have 
such  effect  the  jury  must  be  satisfied  that 
the  will  was  the  direct  offspring  or  product 
of  such  delusion,  was  made  under  the  in- 
fluence thereof,  or  the  delusion  manifestly 
operated  upon  the  disposition  in  the  will. 

The  rule  Is,  that  if  the  delusion  was  not 
such  as  to  affect  the  testator's  knowledge, 
memory  and  understanding  of  the  extent  and 
nature  of  his  estate,  the  proper  objects  of 
his  bounty,  and  the  nature  of  the  testamen- 
tary act,  he  has  capacity  in  law  to  make  a 
will.  In  the  particular  case  the  Inquiry 
should  be:  Did  the  testator,  notwithstanding 
the  delusion,  have  a  sound  and  disposing 
mind  and  memory  at  the  time  he  made  his 
will  7  In  the  last  analysis  that  la  the  ques- 
tion the  jury  must  decide,  and  we  have  stat- 
ed as  clearly  as  we  can  the  law  that  must 
control  you  In  reaching  such  decision. 

We  cannot  define  or  describe  to  you  specifi- 
cally the  symptoms  or  evidences  of  insanity 
or  insane  delusions,  and  any  attempt  to  do 
so  would  probably  confuse  rather  than  as- 
sist you.  All  that  we  can  say,  and  we  think 
all  we  should  say,  Is  that  you  must  deter- 
mine from  the  facts  disclosed  by  the  evi- 
dence in  the  case  whether  George  Miller  was 
insane,  or  laboring  under  an  Insane  delusion, 
at  the  time  he  made  his  will;  and  if  you 
find  that  he  was,  you  must  then  determine 
whether  the  insanity  or  delusion  was  such  as 
would  invalidate  his  will  under  the  law  as 
we  have  stated  it 

[I]  We  may  say  that  a  lucid  interval,  as 
the  term  is  used  in  speaking  of  lucid  inter- 
vals of  insane  persons,  Is  not  merely  a  ces- 
sation of  the  violent  symptoms  of  the  dis- 
order, but  a  restoration  of  the  mind  suffi- 
ciently to  have  a  sound  and  disposing  mind 
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and  testamentary  capacity  as  we  have  de- 
fined It  in  the  course  of  this  charge.  The 
evidence  in  support  of  a  lucid  interval,  after 
derangement  has  been  established,  should  be 
as  strong  and  demonstrative  of  such  fact  as 
when  the  object  of  such  proof  Is  to  show  in- 
sanity. 

Because  of  the  Importance  of  this  case,  we 
have  given  you  at  some  length  the  princi- 
ples of  law  respecting  testamentary  capacity, 
as  declared  by  the  courts  of  this  state;  and 
courts  and  Juries,  too,  must  be  governed  by 
that  law  In  determining  whether  the  testator 
had  or  had  not,  at  the  time  he  executed  his 
will,  testamentary  capacity,  that  is,  a  sound 
and  disposing  mind  and  memory. 

The  law  respecting  testamentary  capacity 
being  so  well  settled  in  this  state,  there  does 
not  seem  to  be  any  necessity  or  reason  for  re- 
sorting to  authorities  In  other  jurisdictions 
in  order  to  determine  whether  George  Miller 
was,  or  was  not,  of  sound  and  disposing 
mind  and  memory  at  the  time  he  executed 
his  alleged  will.  The  cases  in  other  juris- 
dictions are  almost  innumerable,  but  after  all 
the  general  principles  declared  by  the  courts 
in  the  different  states  are  substantially  the 
same.  Generally,  the  Important  and  difficult 
thing  Is  to  apply  such  principles  to  the  facts 
of  the  particular  case. 

In  conclusion  we  will  say  that  the  question 
which  you  are  now  called  upon  to  decide  lies 
within  a  very  narrow  compass.  It  is  simply 
this,  whether  George  Miller  on  the  27th  day 
of  December,  1887,  the  time  when  the  will 
now  In  issue  before  you  was  executed  by 
him,  had  sufficient  mental  capacity,  that  is, 
mind  and  memory,  to  make  a  valid  will ;  and 
if  you  shall  be  satisfied  from  the  evidence 
that  the  mind  and  memory  of  the  testator 
at  the  time  when  he  executed  bis  will  was 
not  sufficiently  sound  to  enable  him  to  know 
and  understand  what  he  was  about  or  what 
he  was  doing,  your  verdict  should  be  against 
the  will.  But  if,  on  the  contrary,  you  should 
be  satisfied  from  the  evidence  that  the  mind 
and  memory  of  the  testator,  at  the  time  he 
executed  his  will,  was  sufficiently  sound  to 
enable  him  to  exercise  thought,  reflection 
and  judgment  and  to  know  and  understand 
what  he  was  about,  or  what  he  was  doing, 
then  his  will  should  stand,  and  your  verdict 
should  be  In  favor  of  its  validity. 

The  jury  found  the  paper  writing  to  be  the 
last  will  and  testament  of  George  Miller,  de- 
ceased. 


KENNEDY  at  al  r.  AMERICAN  TANNING 
CO. 

(Court  of  Chancery  of  New  Jersey.    Jan.  29, 
1913.) 

Bankruptcy  ({  144*)  —  State  Insolvency 
Pboceminos— Effect. 

After  an  adjudication  of  bankruptcy,  all 
the  rights,  liens,  and  claims  alleged  against  the 
property  or  the  bankrupt  must  be  determined 


by  the  bankruptcy  court;  and  as  moon  as  a 
proper  custodian  is  designated  by  that  court 
and  an  application  ia  made  to  the  Conn  of 
Chancery  to  have  the  assets  in  receivership  a 
custodia  legis  turned  over  to  that  court,  the  re- 
ceiver should  be  ordered  to  turn  over  all  that 
be  baa  received,  leas  his  compensation,  including 
any  expenditures  actually  made  or  incurred  t» 
that  end.  I 

[Ed.  Note.— For  other  cases,  see  Bankrupted, 
Cent  Dig.  S  237;   Dec.  Dig.  |  144.*] 

Suit  by  John  A.  Kennedy  and  other* 
against  the  American  Tannins  Compear. 
Upon  report  of  receiver,  and  motion  to  turn 
assets  over  to  a  trustee  in  bankruptcy.  De- 
creed, that  receiver's  account  be  settled,  de- 
ducting expenditures,  and  the  balance  of  the 
property  turned  over  to  the  trustee  In  bank- 
ruptcy. 

Elmer  H.  Geran,  of  Jersey  City,  receiver 

pro  se.  Wilfred  Q  Roesel,  of  Newark,  for 
trustee  in  bankruptcy.  Pitney,  Hardin  k 
Skinner,  of  Newark,  for  Junius  Beebe. 

GARRISON,  V.  a    The  facts  necessary  to 
be  considered  are  as  follows :  The  defendan: 
corporation  was  incorporated  under  the  lain 
of  the  state  of  New  Jersey.    An  application 
under  the  Corporation  Act  was  made  for  an 
injunction  and   a  receiver,  and    Elmer  H. 
Geran  was  appointed  receiver  on  the  2d  day 
of  February,  1911.     The  company  occupied 
premises  owned  by  Junius  Beebe,  and  the 
receiver  and  Mr.  Beebe  made  some  arrange- 
ment about  compensation  for  the  use  of  the 
premises  during  the  time  that  the  property  of 
the  defendant  company  occupied  the  same 
after  the  receivership.     The   receiver  dis- 
posed of  .all  of  the  assets  of  the  company 
excepting  a   secret  formula.     With    things 
In  this  situation  a  petition  in  bankruptcy 
was  filed  on  the  23d  day  of  April,  1911.  and 
the  American  Tanning  Company  was  adjudi- 
cated a  bankrupt  on  the  13th  day  of  Novem- 
ber, 1911,  and  thereupon  one  Paul  M.  Fisher 
was  appointed  as  trustee  in  bankruptcy.    The 
trustee  In  bankruptcy  has  applied  to  the  re- 
ceiver of  this  court  to  turn  over  to  him  all 
of  the  assets  in  his  hands,  and  the  receiver 
of  this  court  has  presented  his  report  and 
requested  an  allowance,  and  has  requested 
that    the   obligations    incurred  by    him    for 
caring  for  and  preserving  the  property  dur- 
ing the  time  that  It  was  in  his  possession 
as  receiver  shall  be  allowed.     The  trustee 
in  bankruptcy  opposes  the  receiver  in  these 
requests,   and  insists   that  this  court  shall 
turn  over  to  such  trustee  In  bankruptcy  all 
of  the  property   in  the  possession  of   the 
receiver,  without  passing  upon  his  accounts 
and  making  any  allowances  for  his  services 
or  for  any  expenses  incurred  by  him  in  caring 
for  and  preserving  the  property. 

A  full  consideration  of  all  the  possible 
questions  arising  out  of  this  situation  would 
entail  much  time  and  would  result  In  an 
extended  review  of  many  decisions.  Ia  view 
of  certain  settled  principles,  and  of  a  pre- 
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vious  rating  In  this  court,  I  do  not  purpose  at 
this  time  to  make  any  such  extended  review 
or  exposition.  In  the  case  of  Singer  v.  Na- 
tional Bedstead  Manfg.  Co.,  66  N.  J.  Eq.  290, 
05  Atl.  868  (Stevenson,  V.  C,  1903),  the  court 
decided  that,  where  there  was  no  opposition 
Insisting  that  this  court  should  keep  all  of 
the  assets  in  its  possession  under  some 
claim  of  Jurisdiction,  the  proper  order  would 
be  to  direct  that  the  receiver  of  this  court 
should  forthwith  present  his  account  and 
report,  and  that  proper  allowances  thereout 
should  be  made,  and  the  residue  of  the  assets 
in  the  receiver's  hands  should  be  turned  over 
to  the  trustee  in  bankruptcy.  The  conclu- 
sion reached  by  the  Vice  Chancellor  in  that 
case  is  sustained,  not  only  by  the  reasons 
advanced  by  him  therein,  hut  also  by  author- 
ity. The  following  cases  clearly  Indicate  in 
my  view  that  the  course  pursued  is  the 
proper  one:  Mauran  v.  Crown  Carpet  lining 
Co.,  28  B.  I.  344,  60  AtL  387,  6  Am.  Bankr. 
Bep.  740;  Wilson  v.  Parr,  116  Ga.  629,  42 
S.  E.  6,  8  Am.  Bankr.  Bep.  230;  Hanson  v. 
Stephens,  116  Ga.  722,  42  S.  E.  1028,  11  Am. 
Bankr.  Bep.  172;  Loveless  v.  Southern  Gro- 
cer Co.,  159  Fed  416,  86  C.  C.  A.  395,  20  Am. 
Bankr.  Bep.  180 ;  Be  Watts  and  Sachs,  190 
U.  S.  1,  23  Sup.  Ct  718,  47  L.  Ed  933,  10 
Am.  Bankr.  Bep.  118. 

To  the  extent  that  it  is  necessary  for  me 
to  do  anything  more  than  to  cite  the  prece- 
dent established  in  this  state  and  supported, 
as  I  view  it,  by  authorities  elsewhere,  I  may 
thus  briefly  summarize  It:  Since  it  Is  not 
suggested  in  this  case  that  the  Jurisdiction 
being  exercised  in  this  case  was  not  one 
which  was  superseded  by  the  bankruptcy 
proceeding,  I  concede,  for  the  purpose  of 
further  consideration,  that  the  effect  of  the 
proceeding  In  bankruptcy  was  to  supersede 
the  existing  proceeding  in  this  court.  I  un- 
derstand the  law  to  be  that  all  liens,  rights, 
obligations,  and  claims  alleged  to  exist 
against  the  property,  or  the  bankrupt,  must 
therefore  be  adjudicated  and  determined  by 
the  bankruptcy  court  I  understand  that,  so 
soon  as  a  proper  custodian  is  designated  by 
the  bankruptcy  court,  and  application  is 
made  to  this  court  to  have  the  assets  in 
custodla  legis  turned  over  to  the  bankruptcy 
court,  an  order  to  that  end  should  be  made. 
In  my  view,  what  should  be  turned  over  is  all 
that  the  custodian  appointed  by  this  court 
received  less  that  which  it  has  taken  to  com- 
pensate the  receiver  or  custodian  for  taking 
care  of  the  property.  This  would  necessarily 
Include  his  expenses  in  that  respect,  compen- 
sation for  such  care  and  preservation,  and 
any  expenditures  actually  made  or  Incurred 
to  that  end 

Without  going  deeply  into  the  matter,  I  can- 
not conceive  it  possible  that  the  bankruptcy 
court  would  contend  that  it  was  entitled  to 
take  over  the  property  which  had  been  in 
custodla  legia  in  this  court  until  this  court 
should  have  reimbursed  those  who  had,  under 


its  direction  or  with  its  sanction,  expended 
moneys  for  the  preservation  of  the  property 
in  question.  Very  different  questions  arise 
where  moneys  are  to  be  paid  out  for  any 
other  purposes,  and  I  shall  not  herein 
discuss  those  other  questions.  In  the  case  at 
bar  it  will  be  recalled  that  the  receiver 
herein  was  appointed  on  the  2d  of  February, 
1911 ;  that  the  application  in  the  bankruptcy 
case  was  filed  on  or  about  the  23d  of  April, 
and  the  adjudication  was  not  until  Novem- 
ber, during  all  of  which  time  the  property 
of  necessity  was  in  the  custodianship  of  the 
receiver  appointed  by  this  court,  and  all  the 
expenses  Intended  to  he  allowed  are  for 
actual  preservation  and  care. 

The  order  herein  will  be  that  the  receiver's 
account  shall  be  settled ;  that  all  expenditures 
actually  made  for  preservation  of  the  proper- 
ty shall  be  reimbursed  to  him ;  that  any  ob- 
ligation that  he  undertook  for  the  purpose 
of  caring  for  and  preserving  the  property 
shall  be  paid;  and  that  the  balance  of  the 
money,  after  deducting  the  amount  necessary 
to  meet  the  items  above  mentioned  shall  be 
turned  over  to  the  trustee  in  bankruptcy. 
The  secret  formula  has  already  been  turned 

An  order  In  accordance  therewith  may  be 
settled  on  notice. 


In  re  VAN  NOOBT. 
(Supreme  Court  of  New  Jersey.    Dec.  9,  1912.) 

1.  Elections  (8  271*)— Becount— Pubpose. 

Under  Election  Act  (2  Oomp.  St  1910,  p. 
2125)  |  159,  authorizing  a  recount  of  election 
returns,  a  candidate  is  given  a  right  to  a  re- 
count tor  the  purpose  of  having  a  correct  re- 
sult of  the  voting  declared,  and  not  for  the 
purpose  of  detecting  fraud  or  crime,  though 
they  may  be  incidentally  disclosed. 

[Ed.   Note.— For  other   cases,   see  Elections, 
Cent  Dig.  |  248;   Dec  Dig.  |  271.*] 

2.  Elections  (8  278*)— Becount  —  Tucbxt 
Application— Mandatory  Statute. 

The  provision  of  Election  Act  (2  Oomp.  St 
1910.  p.  2125)  8  150,  limiting  the  time  within 
which  a  candidate  may  present  his  petition  for 
a  recount  to  10  days  after  the  election,  is  man- 
datory. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Cent.  Dig.  88  268-262;   Dec.  Dig.  f  27a*] 

3.  Statutes  (I  227*)— Construction  —  Af- 
jtrsiative  wobds  Mandatory. 

Affirmative  words  in  a  statute  make  it  im- 
perative, if  they  are  absolute,  explicit  and  per- 
emptory, and  show  that  no  discretion  1b  intend- 
ed to  be  given. 

[Ed.   Note.— For   other   cases,    see    Statutes, 
Cent.  Dig.  88  308,  309;   Dec.  Dig.  8  227.*] 

4.  Elections  (8  278*)— Bight  to  a  Becount 
—Timely  Application. 

Where  the  court,  under  authority  of  Elec- 
tion Act  (2  Comp.  St  1910,  p.  2126)  8  159,  au- 
thorizing a  recount  on  application  made  within 
10  days  after  election,  granted  an  application 
for  a  recount  of  the  vote  of  a  part  of  the  coun- 
ty, on  condition  that  if  the  partial  recount 
should  change  the  result  an  entire  recount  of 
the  county  would  be  ordered,  the  applicant  hav- 
ing declined  to  have  the  vote  of  the  entire  coun- 
ty recounted,  the  court  had  no  power  to  grant 
a  recount  of  the  entire  county  on  a  second  ap- 
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plication  more  than  10  days  after  the  election, 
regardless  of  whether  the  second  application  be 
considered  a  new  or  an  amended  petition. 

[Ed.  Note. — For  other  cases,  see  Elections. 
Cent.  Dig.  {{  268-262 ;   Dec.  Dig.  5  278.*] 

6.  Elections  ($  271*)— Right  to  Recount— 

Reason  to  Believe  Ebbob. 

Where  a  petition  for  a  recount  of  election 
returns  was  based  upon  a  mere  conjecture  that 
the  result  might  be  in  the  applicant's  favor,  and 
it  appeared  equally  probable,  in  view  of  a  par- 
tial recount  already  had,  that  the  result  would 
be  to  the  credit  of  the  incumbent,  the  petition 
could  not  be  allowed ;  the  petitioner  having  no 
"reason  to  believe"  an  error  had  been  made 
"whereby  the  result  of  such  election  has  been 
changed,  as  the  quoted  words  are  used  in  Elec- 
tion Act  (2  Comp.  St  1910,  p.  2125)  f  150,  au- 
thorizing a  recount 

[Ed.  Note. — For  other  cases,  see  Elections, 
Cent  Dig.  i  248;   Dec.  Dig.  |  271.*] 

Petition  by  Frank  J.  Van  Noort  to  recount 
the  votes  for  sheriff  of  Passaic  county.  Peti- 
tion denied. 

Argued  before  MINTURN,  J.,  under  the 
statute. 

William  B.  Gourley,  of  Paterson,  for  the 
application.  William  I.  Lewis  and  Thomas 
F.  McOran,  both  of  Paterson,  opposed. 

MINTURN,  J.  [1]  The  power  of  the  court 
to  grant  a  recount  is  based  upon  the  theory 
outlined  in  the  150th  section  of  the  election 
act  (2  Comp.  St  1910,  p.  2125),  that  an  error 
has  been  made  by  the  board  of  elections,  or 
of  canvassers,  'in  counting  the  vote  or  de- 
claring the  vote  of  such  election,"  and  that 
the  petitioner  has  "reason  to  believe"  that 
an  error  has  been  made  "whereby  the  result 
of  such  election  has  been  changed." 

While  the  existence  of  fraud  may  be  de- 
veloped as  the  result  of  such  a  recount,  It  is 
quite  manifest  from  the  language  of  the  act 
that  the  object  of  the  Legislature  In  commlt- 
lng  the  recount  to  the  county  board  of  elec- 
tions was  not  for  the  purpose  of  detecting 
fraud,  or  of  demonstrating  that  fraud  In  fact 
existed,  but  of  rectifying  Irregularities  and 
miscalculations  in  the  count,  for  the  purpose 
of  having  a  correct  result  of  the  voting  de- 
clared. If  fraud  incidentally  develop  during 
the  recount,  the  court  and  the  grand  jury 
will  be  expected  to  take  notice. of  It  If  it 
should  not  develop,  but  be  reasonably  charg- 
ed, the  grand  jury,  as  the  conservators  of 
law  and  order,  may  be  expected  to  investi- 
gate It 

The  prime  object,  therefore,  of  the  159th 
section  of  the  act  is  to  enable  a  candidate  to 
secure  a  recount  within  10  days  after  the 
election,  where  he  has  reason  to  believe,  not 
that  a  crime  has  been  committed,  but,  as 
the  section  declares,  "that  an  error  has  been 
made  In  counting  the  vote  or  declaring  the 
vote." 

[2]  It  Is  Insisted  that  the  limitation  of  10 
days  contained  In  this  statute,  within  which 
a  candidate  may  present  a  petition  for  a  re- 
count, Is  merely  directory,  and  that  the  court 


may  exercise  the  power  to  direct  a  recount 
of  the  whole  county  at  any  time.  I  cannot  sc 
view  this  act  It  cannot  be  that  the  Legishv 
tnre  contemplated  the  existence  of  an  no 
settled  condition  of  public  affairs  In  the 
county  without  limitation  aa  to  time,  as  sock 
a  construction  as  that  contended  for  would 
necessarily  Involve  "Interest  respublica  n: 
sit  finis  lltlun !"  And  this  maxim  has  a  pe- 
culiar application  to  the  settlement  of  pub- 
lic affairs.  Hill  v.  Smith,  12  M.  A  W.  631. 
The  period  of  10  days  after  the  election  was 
the  limit  Imposed  within  which  time  candi- 
dates, who  had  reason  to  believe  the  declared 
result  was  wrong  as  to  them,  might  apply  for 
a  recount;  and  after  that  period  the  dear 
Inference  Is  that  they  were  to  be  foreclosed 
of  that  privilege.  This  limitation,  therefore, 
is  manifestly  mandatory  In  the  public  inter- 
est If,  therefore,  the  petition  be  presented 
after  the  expiration  of  the  10  days,  ft  coo- 
fen  no  jurisdiction  upon  the  justice,"  since 
the  whole  scheme  of  review  is  entirely  stat- 
utory, and  Is  based  upon  a  petition  presented 
within  time. 

[3]  "Affirmative  words  make  the  statute 
imperative,  If  they  are  absolute,  explicit  and 
peremptory,  and  show  that  no  discretion  is 
intended  to  be  given."  Potter's  Dwarris  oc 
Statutes,  228.  "If  an  affirmative  statute  to- 
troductlve  of  a  new  law  directs  a  thing  u> 
be  done  In  a  certain  manner,  that  thing  can- 
not even  although  there  are  no  negative 
words,  be  done  in  any  other  manner."  Cook 
v.  Kelly,  12  Abb.  Prac.  (N.  Y.)  85;  Com'rs  t. 
Gains,  3  Brev.  (S.  G.)  896;  Norwegian  Street 
81  Pa.  849. 

[4]  In  granting  the  recount  In  the  present 
case,  the  court  suggested  at  the  time  that  the 
ballots  cast  In  the  whole  county  be  recount- 
ed; but  the  applicant  objected,  upon  the 
ground  that  he  desired  only  a  recount  of  cer- 
tain districts,  and  the  order  was  made  ac- 
cordingly, with  the  reservation  on  the  part 
of  the  court  which  was  part  of  the  order 
that  if  the  partial  recount  should  change  the 
declared  result  a  recount  of  the  entire  county 
would  be  ordered.  The  court  repeated  this 
condition  on  the  first  day  of  the  recount  to 
open  court  The  object  was,  of  coarse,  to 
have  the  actual  result  of  the  election  declar- 
ed, not  by  a  partial  recount  but  by  an  en- 
tire recount  of  the  county.  The  applicant 
therefore  could  have  obtained  an  order  for 
an  entire  recount  in  the  first  Instance ;  but 
he  declined  it  asserting  a  desire  to  recount 
only  certain  districts  wherein  the  true  re- 
sult, as  he  conceived  It  had  been  misstated 
by  the  election  officers,  to  his  detriment  The 
result  of  this  partial  recount  has  been  to  in- 
crease the  majority  of  the  Incumbent  from 
119  to  154. 

[5]  Since  the  present  application  most  be 
based,  in  the  language  of  the  statute,  upon 
the  ground  that  the  applicant  "has  reason 
to  believe"  that  the  declared  result  is  er- 
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roneous,  and  that  a  recount  will  result  in 
changing  It,  it  is  quite  obvious  that  his  rea- 
son for  the  present  application  Is  predicated 
upon  no  more  substantial  ground  than  mere 
conjecture,  based  upon  the  possibility  of  the 
rejection  by  the  election  board  or  by  the 
court  of  sufficient  ballots,  by  reason  of  sup- 
posed Informalities,  to  change  the  result  in 
his  favor.  This  is  not  the  state  of  mind  of 
an  applicant  contemplated  by  the  statute;  nor 
does  It  follow,  If  such  informalities  be  con- 
ceded to  exist,  that  they  will  redound  to  the 
credit  of  the  applicant 

The  chances,  we  must  assume  from  the 
recent  partial  recount,  are  equally  probable 
that  they  may  redound  to  the  credit  of  the 
Incumbent  This  petitioner  therefore  pre- 
sents practically  a  new  petition,  based  upon 
new  grounds  entirely  conjectural  in  char- 
acter, quite  obviously  predicated  upon  the 
element  of  chance  in  his  favor,  and  depend- 
ing for  the  correctness  of  his  conclusions  up- 
on the  view  which  the  board  of  elections,  or 
the  court,  upon  a  recount,  may  conclude  to 
take  of  ballots  challenged  for  alleged  in- 
formalities, palpably  due  in  most  cases,  as 
we  have  observed  In  the  recent  recount,  to 
the  inexperience  or  ignorance  of  the  voter 
rather  than  to  any  manifest  Intent  to  de- 
fraud. 

If  the  petition  be  viewed  as  a  new  petition, 
quite  obviously  It  cannot  be  considered,  since 
it  has  not  been  presented  within  10  days 
after  the  election,  as  required  by  the  statute. 

If  it  be  argued  that  it  is  an  application  to 
amend  the  petition,  the  statute  presents  no 
authority  upon  which  such  an  order  can  be 
made  after  the  expiration  of  10  days;  and, 
since  the  entire  proceeding  Is  statutory,  it  is 
manifest  from  the  provisions  of  the  act  that 
the  power  to  amend  does  not  exist  The 
right  to  recount  the  entire  county  vote  was 
imposed  by  the  court  as  already  stated,  as 
a  condition  to  the  granting  of  the  partial  re- 
count but  only  upon  the  theory  that  the 
partial  recount  would  result  In  changing  the 
result  as  declared  by  the  election  board; 
and  that  condition  not  having  presented  it- 
self no  substantial  reason  is  apparent  why 
the  entire  county  vote  should  now  be  recan- 
vassed. 

The  petition  is  therefore  denied. 


KOMP  v.  THOMAS. 

(Court  of  Chancery  of  New  Jersey.     Jan.  16, 
1913.) 

1.  Wuxs  (|  600*)— CoNSTBuonoif  —  Estates 
Cheated— Fee  Simple. 

A  devise  of  an  estate,  generally,  with  a 
power  of  disposition  absolutely  and  without 
limitation,  imports  such  dominion  over  the  prop- 
erty that  an  estate  in  fee  is  created,  and  any 
devise  over  is  void. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  |f  1335-1339;  Dec.  Dig.  f  600.  •] 


2.  Wills  (|  616*)— CoRBTBUonoir  —  Estate 

Created— Life  Estate. 

Under  a  will  giving  one-half  of  the  residue 
of  testatrix's  estate  to  a  daughter  for  life,  with 
the  right  to  use  and  dispose  of  so  much  thereof, 
In  addition  to  the  income,  as  she  might  deem 
necessary  for  her  comfortable  support,  and  up- 
on her  death  such  share  or  so  much  as  then  re- 
mained to  another  daughter,  the  first  taker  had 
a  life  estate  with  the  right  to  use  what  might 
be  deemed  necessary  for  her  comfortable  sup- 
port; such  construction  applying  as  well  to 
personalty  as  to  realty. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  {|  1418-1430;   Dec.  Dig.  |  616.*] 

Bill  for  an  accounting  by  Carrie  J.  Komp 
against  George  Thomas,  administrator  of  the 
estate  of  Agnes  B.  Thomas,  deceased.  Decree 
for  an  accounting. 

Collins  ft  Corbin,  of  Jersey  City,  for  com- 
plainant Frank  A  Boettner,  of  Newark,  for 
defendant 

GARRISON,  V.  a  This  is  a  suit  by  Carrie 
J.  Komp,  who  la  the  daughter  of  Caroline 
M.  Wood,  and  is  against  George  Thomas, 
who  is  administrator  of  his  wife,  Agnes  E. 
Thomas,  deceased ;  said  Agnes  being  a  sister 
of  Carrie  J.  Komp,  the  complainant  The 
purpose  of  the  suit  is  to  obtain  an  account- 
ing from  the  defendant  with  respect  to  cer- 
tain property  which  was  in  the  possession  of 
his  decedent,  his  wife,  at  the  time  of  her 
death.  The  proper  disposition  of  the  case  de- 
pends upon  the  construction  to  be  placed  up- 
on the  will  of  Caroline  M.  Wood.  The  clause 
of  the  will  in  question  reads  as  follows: 
"Fifth.  One  half  of  all  the  rest  and  residue 
of  my  estate,  real,  personal  or  mixed,  I  give, 
devise  and  bequeath  to  my  daughter,  Agnes 
E.  Thomas,  wife  of  George  Thomas,  for  and 
during  the  term  of  her  natural  life  with  the 
right  to  use  and  dispose  of  so  much  of  said 
Estate  in  addition  to  the  income,  rents,  is- 
sues and  profits  thereof,  as  she  may  deem 
necessary  for  her  comfortable  support  and 
maintenance,  and  upon  the  death  of  my  said 
daughter,  Agnes  E.  such  share  of  my  said 
residuary  estate,  or  so  much  thereof  as  then 
remains,  I  give  to  my  daughter,  Carrie  J., 
wife  of  Frederick  Komp,  If  then  living  for 
the  term  of  her  natural  life,  and  with  the 
right  to  use  and  dispose  of  so  much  of  the 
same  in  addition  to  the  income,  rents,  issues 
and  profits  thereof,  as  she  may  deem  neces- 
sary, and  upon  the  death  of  both  of  my  said 
daughter,  Carrie  J.  and  my  said  daughter 
Agnes  E,  then  forever  to  such  of  the  chil- 
dren of  my  said  daughter  Carrie  as  shall 
then  be  living  and  to  the  issue  of  any  such 
of  my  said  daughter,  Carrie's  children  as 
may,  prior  to  that  time  have  died,  leaving  Is- 
sue, such  issue  to  take  per  stirpes  the  share 
that  such  deceased  child  of  my  said  daughter 
Carrie  should  have  taken  under  this  will,  if 
then  living." 

The  one-half  of  the  remainder  above  pro- 
vided for  passed  into  the  possession  of  Agnes 
E.  Thomas,  and  remained  in  her  possession 
during  her  lifetime,  she  expending  the  income 
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and  portions  of  the  principal.  The  contention 
of  the  complainant  la  that  the  proper  con- 
struction of  the  clause  la  question  gave  to 
the  said  Agnes  E.  Thomas  a  life  estate  In  the 
property  thus  devised  to  her,  and  then  a  life 
estate  In  the  same  property  (or  what  remain- 
ed thereof)  to  complainant,  and  then  a  re- 
mainder over,  with  which  latter  we  are  not 
concerned.  The  Insistence  of  the  defendant 
is  that  a  proper  construction  of  the  will  in 
question  results  in  vesting  the  entire  interest 
devised  to  Agnes  E.  Thomas  In  her  absolute- 
ly without  remainder  over ;  his  argument  be- 
ing that  the  power  to  dispose  of  the  property 
being  without  qualification  or  limitation  in- 
dicates an  intention  to  give  a  fee,  and  will  be 
so  construed. 

[1,2]  The  case  has  been  so  entirely  and 
satisfactorily  disposed  of  by  the  principle  es- 
tablished and  enforced  in  the  Court  of  Errors 
and  Appeals  In  this  state  that  it  is  only  nec- 
essary to  cite  one  such  authority.  Wooster 
v.  Cooper,  63  N.  J.  Eq.  682,  684,  33  AtL,  1050, 
1051  (Ct  of  Er.  1895).  In  that  case  the  court 
said:  "It  [the  will]  gives  to  his  wife,  by  ex- 
press words,  a  life  estate  In  his  property,  and 
then  annexes  to  it  a  power  to  dispose  of  the 
same  without  qualification  or  limitation.  The 
rule  that  a  devise  of  an  estate,  generally, 
with  a  power  to  dispose  of  the  same  absolute- 
ly and  without  limitation,  imports  such  do- 
minion over  the  property  that  an  estate  in 
fee  Is  created,  and  that  a  devise  over  Is  con- 
sequently void,  has  one  exception,  which  is 
this:  That  where  the  testator  gives  an  es- 
tate for  life  only,  by  certain  and  express 
words,  and  annexes  to  it  such  a  power  of 
disposal,  the  devise  for  life  will  not  become 
an  estate  in  fee."  This  case  also  is  authority 
that  the  same  principle  applies  to  bequests 
of  personal  estate  as  well  as  devises  of  real- 
ty. It  is  unnecessary  to  burden  this  opin- 
ion with  the  numerous  cases  subsequently  de- 
cided in  this  state  which  recognize  and  en- 
force the  principle  as  above  expressed.  By 
reference  to  the  main  case  and  the  notes 
next  to  be  cited,  it  will  be  found  that  a  sim- 
ilar principle  is  almost  universally  recog- 
nized and  applied.  Stelfl  v.  Seibert,  6  L.  R. 
A  (N.  8.)  1186  (128  Iowa,  748,  105  N.  W.  328). 

The  result  Is  that  Agnes  E.  Thomas  will 
be  held  to  have  had  a  life  estate  with  the 
right  to  use  what  may  be  deemed  necessary 
for  her  comfortable  support  and  maintenance, 
and  that  an  account  must  be  rendered  by  the 
defendant  of  the  property,  less  such  sums 
as  may  be  found  to  have  been  necessary  for 
the  comfortable  support  and  maintenance  of 
the  said  Agnes  E.  Thomas.  This  is  in  accord- 
ance with  the  finding  In  Cox  v.  Wills,  49  N. 
J.  Eq.  130,  22  Atl.  794  (reversed  in  the  Court 
of  Errors  and  Appeals,  49  N.  J.  Eq.  573,  25 
AtL  938,  upon  other  grounds,  the  Court  of 
Errors  expressly  sustaining  the  Vice  Chancel- 
lor upon  the  point  just  adverted  to). 

I  will  advise  a  decree  in  accordance  with 
the  conclusions  above  expressed. 


BAKER  r.  BARTER. 

(Court  of  Chancery  of  New  Jersey.    Jan.  1% 
1913.) 

Habeas  Corpus  (I  99*)— Access  to  Cho- 
dben— Right  ow  Pabent— Bastard  Chili 
Where  parents  live  separately,  either  par- 
ent  has  the  right,  in  a  proper  case,  to  see  t 
legitimate  child  in  the  custody  of  the  other  par- 
ent,  and  the  same  right  exists  in  case  of  a  W 
tard  child  living  with  its  mother,  when  the  fa- 
ther contributes  to  its  support,  in  absence  of 
a  showing  by  the  mother  that  such  rijht  a 
detrimental  to  the  child's  best  interests;  (k 
question  of  access  being  considered  from  the 
viewpoint  of  the  child's  best  interests. 

[Ed.  Note.— For  other  cases,  see  Habeas  Cor- 
pus, Cent  Dig.  $  84 ;   Dec.  Dig.  |  99.*] 

In  the  matter  of  the  application  of  Alfred 
C.  Baker  for  a  writ  of  habeas  corpus  against 
Helen  I*  Baker.    Application  granted. 

J.  Harry  Hull,  of  Nutley,  for  petition*!. 
Walter  L.  McDermott,  of  Jersey  City,  op- 
posed. 

HOWELL,  V.  0.  The  parties  to  this  con- 
troversy are  husband  and  wife.  They  art 
now  living  separate  from  each  other.  The? 
have  two  children,  one  about  six  years  of 
age,  which  was  born  out  of  wedlock,  and  b 
therefore  illegitimate,  and  the  other  abon: 
three  years  of  age,  whose  legitimacy  Is  not 
questioned.  The  father  now  petitions  the 
court,  first,  for  the  custody  of  the  children: 
and,  second,  in  case  the  custody  shall  be 
denied,  for  reasonable  access  to  them.  The 
case  was  heard  on  petition  and  answer  there- 
to and  a  replication.  The  answer  alleges  u 
one  reason  why  the  father  ought  not  to  ban 
custody  of  or  access  to  the  children  to  be 
that  he  is  not  a  fit  person  to  exercise  those 
privileges.  Before  going  into  the  question  of 
fact,  the  parties  submitted  a  question  of  lav, 
viz.,  whether  the  father  had  a  legal  ri?bt  to 
reasonable  access  to  his  bastard  child,  who 
is  now  in  the  custody  of  the  mother,  In  the 
hope  that  a  decision  of  the  question  of  la* 
might  obviate  any  further  inquiry  Into  the 
facts.  On  the  argument,  counsel  for  the 
father  declined  to  press  the  claim  for  the 
custody  of  the  children.  This  leaves  only  the 
question  of  reasonable  access. 

In  the.  case  of  legitimate  children,  there 
Is  no  question  about  the  right  of  access. 
Where  the  parents  are  living  separately,  ei- 
ther has  a  right  to  see  any  child  which  ■ 
in  the  custody  of  the  other,  and.  If  the  par- 
ties cannot  agree,  the  court  will  make  socn 
order  in  the  premises  as  seems  best  under  all 
the  circumstances;  but  the  books  are  singu- 
larly void  of  precedents  relating  to  access  to 
illegitimate  children,  and,  while  this  qnes- 
tlon  appears  never  to  have  arisen,  I  see  no 
reason,  in  the  nature  of  things,  why  this 
court  should  In  a  proper  case,  be  debarred  of 
a  right  to  give  access  to  illegitimate  children 
as  well  as  to  legitimate  ones.  It  is  said 
that  chancery  Is  the  parens  patriae,  and  as 
such   administers   its  jurisdiction  for  the 
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benefit  of  Infants.  Why  this  Jurisdiction 
should  be  confined  to  legitimates  is  not  ap- 
parent. Rossell  v.  Rossell,  64  N.  J.  Eq.  21, 
53  AtL  821.  While  the  relations  between 
the  parents  of  illegitimates  and  the  rights 
of  inheritance  and  custody  and  the  duty 
of  maintenance  are  different  from  the  same 
rights  and  duties  as  appertaining  to  legiti- 
mate children,  the  state  has  the  same  inter- 
est in  the  one  as  in  the  other;  and  It  may 
well  be  that  the  right  of  this  court  to  inter- 
fere would  be  a  stronger  right  in  case  of 
illegitimate  children  of  parties  living  sepa- 
rate than  in  the  case  of  legitimate  children 
known  and  acknowledged  to  be  such,  who 
might  be  expected  possibly  to  have  greater 
care  than  might  be  exercised  In  the  case  of 
the  illegitimate.  The  question  is  not  one  of 
custody;  it  Is  widely  separated  therefrom. 
It  may  be  that  in  this  case  the  mother  would 
have  a  superior  right  to  the  custody  of  her 
illegitimate  child,  although  even  that  is 
doubted.  Hesselman  v.  Haas,  71  N.  J.  Eq. 
689,  64  AtL  165:  Schouler,  Dom.  Rel.  |  278; 
and  cases  cited  hereinafter. 

It  was  stated  on  the  argument  that  the 
father  In  this  case  was  making  a  monthly 
contribution '  to  the  maintenance  of  the  chil- 
dren. Why  has  he  not  a  right  to  see  the 
children  and  determine  for  himself  whether 
the  stipend  Is  being  properly  administered? 
Why  has  he  not  an  Interest  to  satisfy  him- 
self by  Inspection  that  the  illegitimate  child 
is  being  properly  clothed  and  nourished,  and 
that  it  has  a  proper  home  to  live  in,  that 
care  is  being  taken  of  Its  training,  Its  edu- 
cation, and  Its  moral  bringing  up?  The  stat- 
utes of  this  state,  relative  to  the  custody, 
care  and  maintenance  of  children,  are  sup- 
posed to  relate  solely  to  children  born  in 
lawful  wedlock.  Why  the  principles  thus 
legislated  upon  do  not  apply  with  equal  force 
to  illegitimates,  I  am  not  able  to  perceive. 

The  question  is  one  of  new  impression, 
and  must  be  decided  upon  principle,  and  not 
upon  authority;  yet  the  cases  relating  to  the 
custody  of  illegitimates  may  throw  some 
light  upon  the  obligations  which  ought  to  be 
Imposed  upon  the  parties  to  a  controversy 
like  the  present  one.  In  the  case  of  Queen 
v.  Nash,  10  Q.  B.  D.  454,  52  L.  J.  Q.  B.,  Sir 
George  Jessell  said  that  the  question  of  cus- 
tody of  an  illegitimate  did  not  depend  upon 
the  mere  legal  rights  upon  habeas  corpus, 
but  upon  equitable  doctrines;  that  regard 
was  always  had  to  the  mother,  the  putative 
father,  and  the  relations  on  the  mother's 
side;  that  in  such  case  there  was  that  sort 
of  blood  relationship  which,  although  not 
legal,  gives  the  natural  relations  a  right  to 
the  custody  of  the  child.  In  the  same  case 
Lord  Lindley  said  the  question  was  not 
whether  the  mother  Is  the  legal  guardian  of 
the  child,  but  whether,  as  between  her  and 
strangers,  the  court  ought  not  to  have  re- 
gard to  the  natural  relationship  of  the  moth- 
er: and  Lord  Justice  Bowen  said:  "It  Is 
said  that  the  mother  has  no  legal  right,  bnt 
8SA-62 


that  is  not  the  question;  the  question  is, 
whether,  in  considering  what  is  for  the  bene- 
fit of  the  child,  the  court  will  have  regard  to 
the  natural  relations.  As  a  general  rule, 
the  mother  is  the  proper  person  to  have  the 
custody  of  a  child.  In  this  case,  when  we 
consider  what  is  for  the  benefit  of  the  child, 
the  scale  is  turned  by  the  respectability  of 
the  persons  with  whom  she  Is  to  be  placed." 
The  doctrine  of  this  case  was  affirmed  in  the 
House  of  Lords  in  the  case  of  Barnardo  v. 
McHugh  (1881)  A  C.  388,  61  L.  J.  &  Q.  B. 
721.  Halsbury,  L.  C,  said:  "I  doubt  very 
much  whether  any  absolute  rule  can  be  laid 
down;  but  in  Queen  v.  Nash,  supra,  this 
very  question  came  for  decision  before  the 
Court  of  Appeal,  and  Sir  George  Jessell  ap- 
pears to  have  pointed  out  the  distinction  be- 
tween strict  legal  rights  as  to  guardianship 
and  the  Jurisdiction  which  a  court  of  equity 
does,  and  always  did,  exercise  in  regard  to 
such  orders  as  are  now  in  question.  Sir 
George  Jessell  pointed  out  that  the  court  is 
now  governed  by  equitable  rules,  and  that 
In  equity  regard  was  always  had  to  the 
mother,  the  putative  father,  and  the  rela- 
tions on  the  mother's  side.  Natural  rela- 
tionship was  thus  looked  to  with  a  view  to 
the  benefit  of  the  child.  There  is,  in  such  a 
case,  he  says,  a  sort  of  blood  relationship 
which,  though  not  legal,  gives  the  natural 
relations  a  right  to  the  custody  of  the  child. 
His  lordship,  I  think,  did  not  mean  an  ab- 
solute right,  but  such  a  right  as  he  had  al- 
ready described  to  be  considered  by  a  court 
of  equity  In  making  such  orders."  The  opin- 
ion of  Lord  Herschell  and  Lord  Hannen 
were  to  the  same  effect 

This  is  the  latest  expression  of  the  court 
of  last  resort  In  England,  and  it  Is  entitled 
to  our  best  consideration.  If  no  general  rule 
can  be  laid  down  respecting  the  custody  of 
art  illegitimate  child,  but  if,  on  the  other 
hand,  the  child's  own  best  interests  are  al- 
ways to  be  consulted,  why  should  not  the 
same  equitable  doctrine  be  applied  to  the 
question  of  access?  To  find  out  what  is  the 
best  thing  for  the  Infant  must  be  the  ob- 
ject of  the  present  Inquiry.  Animosities  be- 
tween the  parents  cannot  control,  because  it 
may  well  be  that  they  would  be  detrimental 
to  the  best  interests  of  the  infant  I  think 
it  is  much  better  for  the  child  to  have  the 
father  visit  it  at  stated  times,  not  only  to- 
learn  of  its  continued  welfare,  'but  to  Infuse 
Into  it,  at  ah  early  age,  the  natural  love  and 
affection  that  it  should  have  for  a  parent 
who  Is  Interested  in  Its  well-being.  In  his 
later  years,  he  will  be  able  more  lightly  to 
bear  the  ignominy  of  his  origin,  if  he  has 
the  consciousness  that  he  is  acknowledged  to 
be  on  the  same  affectionate  footing  as 'the 
other  child,  notwithstanding  the  disparity 
between  their  legal  situations. 

The  question  therefore  resolves  Itself  into 
this,  What  Is  the  best  thing  for  the  child? 
The  reasons  which  I  have  herein  set  out  on 
that  subject  seem  to  me  to  be  controlling. 


Digitized  by 


Google 


818 


86  ATLANTIC  REPORTER 


(M.X 


The  question  of  access,  like  the  question  of 
custody,  Is  one  that  must  be  considered  from 
the  viewpoint  of  the  child's  best  Interests; 
and .  It  is  my  opinion,  jtheref ore,  in  this  case, 
that  unless  the  mother  can  prove  that  the 
visits  of  the  father  to  the  child  will  be  det- 
rimental to  the  child's  best  interests,  or  if 
the  personal  objection  to  the  father  shall  be 
waived,  an  order  should  be  made  giving  the 
father  reasonable  access  to  both  children. 


MISSELL  v.  HAYES  et  al. 

(Supreme  Court  of  New  Jersey.    Jan.  80, 
1913.) 

Process  (|  78*)— Personal   Sebvice— Place 

—"Usual  Place  of  Abode." 

Practice  Act  (3  Comp.  St.  1910,  p.  4087)  | 
52,  which  provides  that,  in  the  absence  of  per- 
sonal service  upon  a  defendant,  the  summons 
may  be  served  at  his  usual  place  of  abode, 
means  his  usual  place  of  abode  in  the  state,  if 
any,  which  need  not  be  his  domicile  or  his 
home  in  that  sense  of  permanency  in  which 
those  terms  are  applied  in  the  divorce  act,  the 
election  law,  and  the  tax  acts,  and  hence,  as  to 
defendant,  a  student  at  a  college  in  another 
State,  who,  while  on  vacation,  was  living-  at  his 
father's  home  in  this  state,  service  of  a  sum- 
mons, by  leaving  the  writ  at  his  father's  home, 
was  a  good  service  at  his  "usual  place  of 
abode." 

[Ed.    Note.— For   other    cases,    see    Process, 
Cent  Dig.  {  90;    Dec.  Dig.  g  78.* 
-  For  other  definitions,  see  Words  and  Phrases, 
vol.  8,  pp.  7241-7243J 

Action  by  Florence  Missell,  by  next  friend, 
against  Edward  R.  Hayes  and  others.  Mo- 
tion by  defendant  J.  Arthur  Hayes  to  set 
aside  the  service  of  a  summons.  Motion  de- 
nied. 

Argued  before  MINTURN,  J,  under  the 
statute. 

Fred  G.  Stickel,  Jr.,  of  Newark,  for  plain- 
tiff.    Edmund  A.  Hayes,  for  defendant 

MINTURN,  J.  The  defendant  J.  Arthur 
Hayes  moves  to  set  aside  the  service  of  a 
summons  which  was  left  at  his  father's  home, 
in  New  Brunswick,  by  the  sheriff  of  Mid- 
dlesex county,  in  an  endeavor  to  serve  the 
son  by  leaving  the  writ,  In  compliance  with 
the-  language  of  the  statute,  at  the  defend- 
ant's "usual  place  of  abode." 

J.  Arthur  Hayes  is,  and  for  some  time  past 
has  been,  a  student  at  St  Charles  College, 
Md.,  in  preparation  for  the  ministry,  and  he 
Insists  that  this  course  of  preparation  has 
resulted  in  compelling  him  to  give  up  his 
abode  in  this  state,  except  for  occasional  vis- 
its to  his  family  and  friends.  At  the  time 
of  the  service  of  the  summons,  he  was  in 
New  Brunswick,  living  at  bis  father's  home, 
and  the  sheriff  returned  the  summons  as 
served  "at  the  residence  of  J.  Arthur  Hayes." 
He.  claims  that,  when  be  leaves  the  seminary 
he  may  be  assigned  by  his  superior  to  any 


section  of  the  state,  and  that;  for  all  pra- 
tical  purposes,  Ms  residence  at  New  Brass- 
wick,  under  the  parental  roof,  is  at  an  end 
His  affidavit  of  nonresidence  does  not  dis- 
close his  last  voting  place ;  and,  so  far  as  the 
animus  revertendi  is  concerned,  it  Is  by  c 
means  clear  that,  when  the  vacation  period? 
present  themselves,  he  will  not,  as  heretofore 
make  the  parental  home  his  usual  abode. 

The  language  of  section  52  of  the  pracd.> 
act  provides  (3  Comp.  St  1910,  p.  4067),  that 
in  the  absence  of  personal  service  upon  s 
defendant  the  summons  be  served  at  "his 
usual  place  of  abode."  I  take  this  languor? 
to  mean  his  usual  place  of  abode  in  this  state 
if  he  have  such  a  place.  It  need  not  be  hn 
domicile  or  at  his  home  in  that  sense  of  per- 
manency in  which  those  terms  are  applied  :n 
the  divorce  acts,  the  election  law,  and  tine 
tax  acts,  bat  may  be  the  place  where  ht 
abides  when  in  the  state.  This  conatructka 
of  the  statute  Is  consonant  with  the  reason- 
ing of  the  authorities,  wherever  the  questka 
has  been  mooted.  It  is  quite  apparent  that, 
if  his  effects  in  New  Brunswick  were  at- 
tached under  process,  he  might  quite  proper- 
ly claim  that  since  summons  could  be  served 
upon  him  in  the  statutory  mode,  process  tj 
attachment  would  not  lie.  Cadwalader  t. 
Howell,  18  N.  J.  Law,  138 ;  Del  Hoye  v.  Bmc- 
dred,  20  N.  J.  Law,  328. 

In  Clark  v.  Likens,  26  N.  J.  Law,  207.  t 
hotel  keeper  at  Atlantic  City,  whose  perma- 
nent residence  was  in  Philadelphia,  was  beM 
for  the  purpose  of  vacating  a  writ  of  at- 
tachment to  have  his  usual  place  of  abode  at 
Atlantic  City,  even  after  his  hotel  there  had 
been  closed  for  the  season.  So  In  City  Bank 
v.  Merrlt  13  N.  J.  Law,  131,  a  writ  of  at- 
tachment was  vacated  where  it  appeared  that 
the  defendant  who  had  his  permanent  resi- 
dence in  New  York  City,  went  for  a  few 
weeks  in  the  summer,  to  avoid  the  heat  to 
a  nearby  village  In  this  state,  where  sum- 
mons could  be  served  upon  him. 

The  test  invariably  applied  in  all  eases  in- 
volving the  regularity  of  the  service  of  pro- 
cess of  attachment,  is  whether  a  summons 
could  be  served  upon  the  defendant  in  the 
statutory  manner;  in  other  words,  whether 
he  had  an  abode  in  this  state,  at  which  some 
person  may  reside,  who  is  capable,  under  the 
statute,  of  accepting  service  of  process.  In 
Harrison  v.  Farrlngton,  35  N.  J.  EJcj.  4,  the 
defendant  a  resident  of  New  York,  but  wbea 
in  this  state  resided  with  his  mother,  servto' 
of  subpoena  ad  respondendum  in  chancery 
was  held  to  have  been  properly  served  upoc 
him  at  the  mother's  home. 

The  rationale  of  the  cases  in  which  the 
question  has  been  considered,  in  various 
forms  of  procedure,  lead  to  the  conclusion 
that  the  legislative  intent  in  this  section  of 
the  practice  act  was  to  prescribe  a  method  of 
service  of  process  upon  a  defendant  In  11m 
of  personal  service,  by  leaving  the  writ  with 
some  one,  complying  with  the  statutory  re- 
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qulrement,  at  the  defendant's  usual  place  of 
abode,  if  he  have  one  In  this  state. 

The  method  of  service  here  meets  with  this 
requirement,  and  the  motion  will  therefore 
be  denied. 


AIRMAN  et  al.  v.  ARMSTRONG  et  aL 

(Court  of  Chancery  of  New  Jersey.     Feb.  7, 
1813.) 

(SyTlalut  oy  the  Court.) 

1.  Wills  (|  655*)  —  Constbuction  —  INTEN- 
TION—SUBSTITUTION  FOB  DECEASED  LEGA- 
TEE. 

The  testatrix  devises  and  bequeaths  an  es- 
tate upward  of  $170,000,  which  came  to  her 
from  both  of  her  parents,  concerning  which  she 
uses  these  words  in  the  will:  "And  as  my  es- 
tate was  derived  from  both  of  my  parents,  I 
deem  it  proper  to  devise  the  same  among  their 
respective  relatives  and  to  such  societies  as 
would  best  meet  their  wishes  if  living,  and, 
therefore,  order  and  direct  as  follows."  After 
making  a  number  of  specific  and  general  be- 
quests in  the  first  17  paragraphs  of  the  will, 
she  uses  the  following  words  in  the  eighteenth 
paragraph :  "The  rest,  residue  and  remainder 
of  my  estate  I  order  and  direct  my  executors 
to  divide  into  one  hundred  equal  parts,  or 
shares,  and  I  give,  devise  and  bequeath  to  my 
cousins  [here  the  testatrix  names  11  of  her  fe- 
male cousins  on  her  father's  side],  their  heirs, 
executors,  administrators  and  assigns,  forty- 
three  and  one-half  parts  of  said  one  hundred 
shares  or  parts,  to  be  equally  divided  between 
them,  share  and  share  alike.  Then  follow  be- 
quests to  five  additional  classes  of  legatees  of  al- 
lotments of  shares  varying  in  number,  but,  with 
the  43%  above  mentioned,  disposing  of  the  en- 
tire original  division  of  100  shares.  In  the 
same  paragraph,  and  immediately  following  the 
classification  of  the  residuary  legatees,  is  this 
important  proviso:  "If  any  of  said  residuary 
legatees  or  devisees  shall  not  survive  me,  his 
or  her  share  shall  go  to  the  others  of  the  class 
of  distributees  to  which  he  or  she  may  belong 
in  the  above  distribution.  And  if  all  of  the 
distributees  of  any  of  said  classes  shall  die  be- 
fore me,  the  heirs  of  the  last  survivor  of  such 
class  shall  take  and  receive  the  shares  or  parts 
which  the  survivor  of  such  class  would  have 
taken  If  living."  The  original  will  was  made 
in  the  year  1888,  and  the  testatrix  lived  until 
the  year  1009,  during  which  lime  she  made 
three  codicils  to  her  last  will.  In  the  first  codi- 
cil, she  substituted  a  male  cousin  on  her  fa- 
ther's side  for  one  of  the  legatees  who  had 
died :  and,  in  the  second  codicil,  she  substituted 
another  male  cousin  on  her  father's  side  in  the 
place  of  two  of  the  legatees  who  had  died, 
using  the  same  habendum  in  each  of  these  codi- 
cils. In  all  of  these  codicils  the  testatrix  de- 
clares: "In  all  other  respects,  I  hereby  ratify 
and  confirm  my  last  will. '  Seven  of  these  11 
original  legatees,  and  one  of  the  two  who  were 
substituted,  predeceased  the  testatrix.  Held, 
that  the  five  survivors  take  the  whole  of  the 
43%  shares. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  I!  1199-1202,  1204;   Dec.  Dig.  §  555.'] 

(Additional  ByUaout  fiy  Editorial  Staff.) 

2.  Wnxs  (|  850*)— Lapses—  Statutes— Cous- 
ins— Legatees. 

Wills  Act  (3  Gen.  St  1895.  p.  3763)  {  34, 
providing  for  the  prevention  of  lapses,  does  not 
apply  to  legatees  who  are  cousins. 

[Ed.  Note.— For  other  cases,  see  Wills,  Dec. 
Dig.  I  850.*] 


Bill  between  Walter  M.  Alkman  and  oth- 
ers, executors  of  the  estate  of  Jane  A.  Aik- 
man,  deceased,  and  Sarah  Armstrong  and 
others.    Decree  as  to  distribution  of  estate. 

Reginald  Branch,  of  Burlington,  for  com- 
plainants. Gaskill  ft  Gasklll,  of  Camden,  for 
surviving  residuary  legatees  named'  in  first 
clause  of  eighteenth  paragraph  of  the  will. 
Enoch  A.  Higbee,  of  Atlantic  City,  and  David 
Murray,  of  New  York  City,  for  defendants 
Hathaway  et  al.  Howard.  Eastwood,  of  Bur- 
lington, for  defendants  Armstrong  et  al. 

LEWIS,  V.  O.  Jane  A.  Alkman  died  on 
or  about  the  16th  day  of  September,  1909, 
having  first  made,  executed,  and  published 
her  last  will  and  testament  and  codicils 
thereto.  In  the  introductory  paragraph  of 
the  will,  the  testatrix  says:  "As  my  estate 
was  derived  from  both  of  my  parents,  I  deem 
it  proper  to  divide  the  same  among  their  re- 
spective relatives  and  to  such  societies  as 
would  best  meet  their  wishes  if  living,  and, 
therefore,  order  and  direct  as  follows."  The 
testatrix  then  proceeded  to  bequeath  a  large 
number  of  legacies  to  different  charitable  or- 
ganizations and  individuals,  not  Including 
each  and  every  relative  of  her  father  and 
mother. 

The  significant  paragraph  of  the  will  in 
question  is  the  eighteenth:  "The  rest,  resi- 
due and  remainder  of  my  estate  I  order  and 
direct  my  executors  to  divide  into  one  hun- 
dred equal  parts  or  shares,  and  I  give,  devise 
and  bequeath  to  my  cousins  Mary  S.  Alkman, 
Catherine  Cook,  Sarah  Dunnings,  wife  of 
James  Warren  Dunnings,  Rebecca  Alkman, 
Caroline  Alkman,  Julia  Alkman,  Abigail 
Marvine,  Marlon  Ann  Stewart,  Agnes  Morris, 
Mary  Hathaway  and  Emma  J.  Alkman, 
daughter  of  Robert  S.  Alkman,  their  heirs, 
executors,  administrators  and  assigns,  forty- 
three  and  one-half  parts  of  said  one  hundred 
shares  or  parts  to  be  equally  divided  between 
them  share  and  share  alike.  Twenty-two 
other  equal  shares  or  parts  thereof  I  give, 
devise  and  bequeath  to  'the  American  Bap- 
tist Publication  Society,'  Philadelphia,  the 
New  Jersey  Baptists  State  Convention  and 
the  American  Baptist  Home  Mission  Society, 
their  successors  and  assigns,  to  be  equally 
divided  between  them.  Twelve  and  a  half 
equal  shares  or  parts  thereof  I  give,  devise 
and  bequeath  to  the  widow  and  children  of 
my  deceased  cousin  Alkman  Welch,  their 
heirs,  executors,  administrators  and  assigns, 
to  be  equally  divided  between  them.  Seven 
and  one-third  equal  parts  or  shares  there- 
of I  give,  devise  and  bequeath  to  my  cousin 
James  H.  Canfleld  and  Martha  H.  Canfleld  to 
be  equally  divided  between  them.  Seven  and 
one-third  shares  or  parts  thereof  I  give,  de- 
vise and  bequeath  to  the  children  of  my  de- 
ceased cousin  Jeanette  Piatt,  who  shall  sur- 
vive me,  to  be  divided  equally  among  them. 
Seven  and  one-third  shares  or  parts  thereof  I 
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give,  devise  and  bequeath  to  the  daughters 
of  my  deceased  cousin  Anna  H.  Woolman, 
who  shall  survive  me,  to  be  equally  divided 
between  them.  If  any  of  said  residuary  lega- 
tees or  devisees  shall  not  survive  me  his  or 
her  share  shall  go  to  the  others  of  the  class 
of  distributees  to  which  he  or  she  may  be- 
long in  the  above  distribution.  And  if  all  of 
the  distributees  of  any  of  said  classes  shall 
die  before  me,  the  heirs  of  the  last  survivor 
of  such  class  shall  take  and  receive  the 
shares  or  parts  which  the  survivor  of  such 
class  would  have  taken  If  living." 

[1]  The  sole  Issue  In  this  case  Is  whether 
the  heirs  of  those  legatees  mentioned  In  the 
eighteenth  paragraph  of  the  will,  which  lega- 
tees predeceased  the  testatrix,  shall  take  the 
share  that  the  legatee  would  have  taken,  if 
living  at  the  time  of  the  death  of  the  testa- 
trix. The  general  rule  Is  that  a  legacy  to  A. 
and  his  heirs  is  a  legacy  to  A.  alone,  the 
word  "heir"  being  a  word  of  limitation  and 
not  of  substitution;  that,  in  the  case  of  a 
legacy  to  A.  "or  his  heirs,"  the  general  rule 
is  otherwise.  But  a  special  meaning  of 
words  may  be  accepted,  if  such  intention  can 
be  gathered  from  the  whole  will,  when  con- 
strued with  the  aid  of  such  extrinsic  evi- 
dence as  the  law  makes  competent,  and  the 
word  "and"  may  thus  be  construed  in  the 
sense  of  the  word  "or,"  if  such  meaning  Is 
plainly  indicated.  See  Zabriskie  et  aL  v. 
Huyler  et  al,  62  N.  J.  Eq.  697,  51  Atl.  197. 

The  question  is  raised,  Why  did  the  testa- 
trix use  the  word  "heirs"  after  the  name  of 
certain  legatees  In  several  instances,  and  not 
use  It  in  all,  if  some  meaning  was  not  to  be 
given  to  these  words ;  and  why  did  she  con- 
tinue to  do  the  same  thing  in  several  of  her 
codicils?  And  the  court  Is  asked  to  find  the 
word  "heirs"  to  be  a  word  of  substitution, 
and  not  a  word  of  limitation,  because  the 
testatrix  used  It  In  some  places  and  not  in 
others. 

In  the  present  case,  the  original  will  was 
made  In  the  year  1888,  and  the  testatrix 
lived  until  the  year  1909,  a  period  of  21 
years.  She  made  three  codicils  to  her  last 
will.  In  the  first  codicil,  dated  the  14th  day 
of  June,  1900,  she  stated  that  her  cousin 
Caroline  Afkman,  whom  she  had  named 
among  the  first  class  of  legatees  under  the 
eighteenth  paragraph  of  her  will,  having 
since  died,  she  desired  to  substitute  her  cons 
in  the  Reverend  William  Allcman  as  legatee  in 
her  place.  "I,  therefore,  now  give,  devise  and 
bequeath  unto  the  said  Rev.  William  Aikman, 
his  heirs,  executors,  administrators  and  as- 
signs, such  share  or  portion  of  my  Bald  residu- 
ary estate  as  the  said  Caroline  Aikman  would 
have  received  or  taken  If  she  had  survived 
me."  The  testatrix  also,  In  this  first  codicil, 
makes  an  alteration  in  another  of  the  classes 
of  legatees  provided  for  under  the  eighteenth 
paragraph  of  her  last  will,  by  adding  to  the 
members  of  that  class,  consisting  of  "the 
daughters  of  my  deceased  cousin,  Anna  H. 


Woolman,  who  shall  survive  me,"  and  their 
brother  Howard  Woolman. 

The  second  codicil,  dated  the  22d  day  of 
June,  1906,  also  contains  a  clause  affecting 
the  eighteenth  paragraph  of  the  will  in  ques- 
tion, stating  that,  whereas  two  of  the  cousins 
named  in  the  first  class  of  said  paragraph, 
to  wit,  Catherine  Cook  and  Rebecca  Aikman, 
had  since  died,  she  desired  to  substitute  Wal- 
ter M.  Aikman  "as  a  residuary  legatee  in  the 
place  and  stead  of  each  of  my  aforesaid  two 
deceased  cousins,  therefore,  I  now  give,  de- 
vise and  bequeath  unto  my  said  cousin,  Wal- 
ter M.  Aikman,  his  heirs,  executors,  admin- 
istrators and  assigns,  such  shares  or  portions 
of  my  residuary  estate  as  the  said  Catherine 
Cook  and  Rebecca  Aikman  would  have  taken, 
received  or  been  entitled  to,  if  both  of  them 
had  survived  me." 

The  third  codicil,  dated  the  22d  day  of 
April,  1908,  does  not  affect  the  paragraph  un- 
der discussion.  However,  an  important  fea- 
ture of  all  the  codicils,  including  those  mak- 
ing the  above  specific  substitutions  In  the 
various  classes  under  the  eighteenth  pan- 
graph  of  the  will,  is  that  in  each  of  then 
testatrix  declares:  "In  all  other  respects  I 
hereby  ratify  and  confirm  my  last  will"— 
while  in  the  last  one  she  also  confirms  the 
two  prior  codicils. 

Of  the  cousins  named  under  the  first  class 
In  the  eighteenth  paragraph  of  the  will,  the 
following  had  departed  this  life  previous  to 
the  death  of  the  testatrix:  Mary  Hathaway, 
Agnes  Morris,  Sarah  A  Dunning,  and  Abi- 
gail Marvlne,  for  no  one  whom  had  the  tes- 
tatrix substituted  a  legatee.  Besides  these, 
Caroline  Aikman  predeceased  the  testatrix, 
and  the  Rev.  William  Aikman  was  substi- 
tuted, as  set  forth  In  the  first  codicil;  Cath- 
erine Cook  and  Rebecca  Aikman  also  pre- 
deceased the  testatrix,  and  Walter  M.  Aik- 
man was  substituted  for  both  of  them  in  the 
second  codicil.  The  Rev.  William  Aikman. 
one  of  these  two  substitutes,  died  before  the 
testatrix. 

The  executors  of  the  testatrix  having  paid 
debts,  converted  the  real  estate  into  money, 
etc.,  as  empowered  under  the  various  clauses 
of  the  will,  now  hold  the  sum  of,  approxi- 
mately, $98,056.62,  representing  the  residue 
of  this  estate,  and  await  the  construction  of 
the  first  clause  of  the  eighteenth  paragraph 
as  to  who  shall  participate  in  the  distribu- 
tion of  this  residue. 

The  question  involved  is  whether  the  chil- 
dren and  heirs  at  law  of  the  said  William 
Aikman,  Mary  Hathaway,  Agnes  Morris, 
Sarah  A.  Dunning,  and  Abigail  Marvlne,  be- 
ing those  persons  named  in  the  first  class  of 
legatees  who  died  before  the  testatrix,  and 
for  whom  no  one  else  was  substituted,  shall 
take  the  part  which  would  have  been  paid 
to  their  ancestors,  had  they  survived  the 
testatrix;  or  does  this  portion  of  the  residue 
go  to  those  of  this  class  who  survived  the 
testatrix,  namely,  Mary  F.  Aikman.  Marion 
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Ann  Stewart,  Julia  Alkman,  Emma  J.  Alk- 
man,  and  Walter  M.  Alkman,  to  the  exclu- 
sion of  the  children  and  heirs  at  law  of 
the  predeceased  cousins? 

It  Is  the  duty  of  the  court  to  so  construe 
the  will  as  to  carry  out  the  intention  of  the 
testatrix.  It  is  likewise  the  established  and 
universal  law  that  the  intention  of  the  testa- 
tor is  to  be  gathered  from  the  whole  will, 
and  the  will  Is  to  be  construed  In  the  light 
of  the  circumstances  surrounding  the  testa- 
tor at  the  time  of  making  it.  The  codicils 
are  to  be  considered,  in  arriving  at  the  con- 
struction, and  regarded  as  a  republication  of 
her  will,  as  modified  by  the  codicil.  The 
ordinary  and  technical  meaning  of  words 
may  be  disregarded,  and  special  meaning  ac- 
cepted, If  such  Intention  of  the  testator  can 
be  gathered  from  the  whole  will.  "Or"  will 
be  construed  "and"  in  order  to  maintain  the 
express  general  intent  of  the  testator.  This 
power  of  changing  "or"  into  "and"  Is  found- 
ed on  Judicial  decisions  that  run  back  more 
that  200  years.  Brown  v.  Mugway,  15  N.  J. 
Law,  330.  Though  a  will  must  be  construed 
as  an  entirety,  yet  the  legal  construction  of 
one  section  cannot  be  controlled  by  guesses 
as  to  the  Intent  of  the  testator  arising  from 
the  disposition  of  his  property  in  the  remain- 
ing sections.  See  Gulick  v.  Oulick,  27  N.  J. 
Eq.  498.  The  first  great  leading  rule  from 
which  courts  of  Justice  never  depart  Is,  to 
put  such  a  construction  on  apparently  con- 
flicting parts,  that  both  of  them,  if  possible, 
may  stand,  and  the  whole  will  be  carried  In- 
to effect  The  rule  of  law  is  imperative  that 
every  clause  in  a  will  shall  be  made  to  oper- 
ate. 

[2]  Since  the  legatees  in  question  are  cous- 
ins of  the  testatrix,  their  heirs  do  not  come 
within  the  operation  of  the  Thirty-Fourth 
section  of  the  wills  act  (Gen.  Stat  p.  3763), 
for  the  prevention  of  lapses,  as  that  section 
only  applies  to  a  devise  or  bequest  to  a  child 
or  brother  or  sister,  or  any  descendant  of 
a  child,  or  brother,  or  sister  of  a  testator. 

In  searching  for  the  intention  of  the  testa- 
trix throughout  the  whole  will,  I  find  noth- 
ing to  indicate  that  the  testatrix,  by  the 
use  of  the  ancient  technical  formula  consti- 
tuting the  habendum  clause,  viz.,  their  heirs, 
executors,  administrators,  and  assigns,  meant 
anything  other  than  the  function  which  it 
has  performed,  from  time  Immemorial,  in  all 
sorts  of  written  transfers  of  property  to  de- 
fine the  title  and  tenure  of  the  legatees. 
The  contention  of  the  counsel  for  the  next 
of  kin  of  the  legatees  who  predeceased  the 
testatrix,  that  the  proviso  in  the  last  part 
of  paragraph  IS  of  the  will,  which  provided 
for  survivorship  and  substitution  in  the  dif- 
ferent classes  of  distributees,  refers  only  to 
the  three  legacies  of  7%  shares  each,  has  no 
force,  as  It  applies  to  the  eighteenth  para- 
graph. I  do  not  think  the  testatrix  could 
have  imagined  that  all  the  legatees  and  their 


next  of  kin  could  possibly  have  predeceased 
her.  See  Bonnell  v.  Bonnell,  47  N.  J.  Eq. 
540,  20  Atl.  895;  also  Hendershot  v.  Shields, 
42  N.  J.  Eq.  317,  3  Atl,  355. 

In  accordance  with  the  law  governing  this 
case,  the  executors  of  Jane  A.  Alkman,  de- 
ceased, will  be  directed  to  pay  the  43% 
shares  of  the  residue  of  $98,656.62  now  held 
by  them,  awaiting  distribution,  to  the  mem- 
bers of  the  class  In  controversy,  who  surviv- 
ed the  testatrix,  to  wit  Mary  A.  Alkman, 
Marlon  Ann  Stewart,  Julia  Alkman,  Emma 
J.  Alkman,  and  Walter  M.  Alkman,  and  to 
the  exclusion  of  the  children  of  the  deceased 
cousins,  as  provided  for  under  clause  1  and 
the  last  two  sentences  of  the  eighteenth 
paragraph  of  the  will,  and  the  fifth  and  sec- 
ond paragraphs  of  the  first  and  second  codi- 
cils, respectively. 

I  will  advise  a  decree  accordingly. 


POOLE  v.  SUPREME  CIRCLE,  BROTHER- 
HOOD OF  AMERICA,  et  al. 

(Court  of  Chancery  of  New  Jersey.     Oct  17, 
1911.) 

1.  Equity  (I  97*)— Parties  Affected— Glass 
Bill. 

Where  a  bill  Is  brought  on  behalf  of  com- 
plainant and  all  other  members  of  a  benefit 
fund,  being  a  class  bill,  a  decree  for  complain- 
ant will  beneficially  affect  all  of  the  class,  al- 
though none  of  them  have  made  themselves  ac- 
tive parties. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent 
Dig.  |  257;   Dec.  Dig.  |  97.*] 

2.  Insurance    (J    719*)— Membebshitv-Con- 
tbacts— Increase  of  Dues — Powers. 

One  who  entered  into  a  death  benefit  fund 
which  had  a  by-law  that  the  dues  should  be 
50  cents,  except  that  when  the  receipts  were 
insufficient  they  would  be  increased  to  60  cents 
until  the  liabilities  were  paid,  cannot  be  made 
to  pay  dues  of  90  cents  under  a  law  allowing, 
in  general  terms,  alterations  and  amendments 
to  the  laws,  since  this  would  impair  the  con- 
tract of  membership. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  §  1855;    Dec.  Dig.  g  719.*] 

3.  Contracts  (§  303*)  — Performance— De- 
fenses— Necessity. 

The  plea  of  necessity  is  never  a  valid  de- 
fense against  the  performance  of  a  contract. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  §{  1409-1443 ;   Dec.  Dig.  5  303.*] 

Bill  by  Hamlet  Poole  against  the  Supreme 
Circle,  Brotherhood  of  America.  Heard  on 
pleadings  and  proofs.     Decree  for  plaintiff. 

See,  also,  85  Atl.  453. 

Frank  S.  Katzenbach,  Jr.,  of  Trenton,  for 
complainant  John  F.  Harned,  of  Camden, 
and  Miles  M.  Dawson,  of  New  York  City,  tor 
defendants. 

WALKER,  V.  O.  [1]  The  bill  In  this  case 
is  filed  by  the  complainant  on  behalf  of  him- 
self and  all  other  members  of  the  death  ben- 
efit fund  of  the  Supreme  Circle,  Brotherhood 
of  America,  and  Is  a  class  bill.    If  success- 


*For  other  cases  sea  same  topic  ana  lection  NUMBER  In  Dec.  Dig.  &  Am.  Dig.  Key-No.  Series  *  Rep'r  Indexes 
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fill,  the  decree  will  beneficially  affect  all  of 
the  class,  notwithstanding  none  of  them 
have  made  themselves  active  parties  to  the 
salt  Dan.  Ch.  PI.  &  Pr.  *238  et  seq.;  Wall- 
worth  v.  Holt,  4,  My.  A  Cr.  619,  635. 

On  September  17,  1004,  the  complainant 
became  a  member  of  the  William  Penn  Cir- 
cle, one  of  the  snbordinate  circles  or  homes 
of  the  grand  body,  the  Supreme  Circle,  Broth- 
erhood of  America,  and  In  virtue  of  such 
membership  he  thereby  became  a  member  of 
the  death  benefit  fund  of  the  Supreme  Circle. 
He  made  an  application  for  membership.  In 
the  fund,  which  stated  the  different  benefits 
to  be  paid  upon  his  death,  according  to  the 
cause  of  death.  This  application  was  for- 
warded to  the  Supreme  Circle  by  the  subor- 
dinate circle,  with  request  to  register  the 
complainant  as  a  member  of  the  death  bene- 
fit fund.  In  response,  the  Supreme  Circle 
sent  to  the  William  Penn  Circle  a  communi- 
cation, saying  that  the  complainant  had  been 
registered  In  the  fnnd.  At  the  time  of  his 
admission  the  complainant  was  furnished 
with  a  copy  of  the  constitution  and  by-laws 
of  the  William  Penn  Circle,  and  of  the  death 
benefit  fund  laws  of  the  Supreme  Circle, 
which  latter  provided,  in  article  15,  !  14,  that 
"the  dues  to  this  fund  shall  be  fifty  cents 
per  month  for  all  members,  •  •  *  pro- 
vided, however,  that  when  the  receipts 
•  *  •  are  not  sufllcient  to  pay  the  liabil- 
ities *  *  *  the  trustees  shall  increase  the 
monthly  dues  to  sixty  cents  until  the  income 
and  cash  in  hand  shall  equal  the  liabilities." 
In  1909  the  Supreme  Circle  amended  the 
death  benefit  fund  laws  by  establishing  a 
new  rate  of  dues,  which  change  made  the 
dues  payable  by  the  complainant  90  cents 
instead  of  50  cents  a  month,  an  Increase  of 
80  per  cent  In  the  cost  of  the  complainant's 
insurance. 

The  Supreme  Circle  seeks  to  Justify  Its 
action  in  thus  raising  the  complainant's  dues 
under  article  18,  {  1,  of  the  supreme  laws, 
which  provides  that  "alterations  and  amend- 
ments to  these  laws  can  be  made  after  such 
alterations  and  amendments  shall  have  been 
proposed  in  writing,"  etc. 

There  is  no  claim  but  that  the  amendment 
in  question  was  adopted  with  due  formality. 
The  question  is  one  of  power.  It  will  be  ob- 
served that  there  is  no  express  power  to  al- 
ter the  provisions  as  to  the  death  benefit 
fund,  which  were  part  of  the  laws  of  the 
order  at  the  time  the  complainant  became  a 
member.  The  power  to  make  the  alteration, 
if  it  exists,  is  to  be  implied  from  the  pro- 
vision quoted. 

[2]  I  have  no  hesitation  in  holding  that 
the  complainant's  membership  in  the  death 
benefit  fund  constitutes  a  contract  between 
him  and  the  order,  and  one  which  could  not 
be  materially  altered  under  the  assumption 
of  power  to  amend  existing  in  the  laws  of 
the  order  In  general  terms.  The  remarks  of 
Mr.  Justice  Pitney  (now  Chancellor),  speak- 


ing for  the  Supreme  Court  in  O'Neill  r. 
Supreme  Council,  eta,  70  N.  J.  Iaw  (l\ 
Vroom)  410,  420,  67  Att  463,  467  (1  Ann.  Cm. 
422)  are  particularly  apposite.  He  said,  at 
page  420:  "The  third  plea  sets  up  that  tits 
benefit  certificate  was  made  In  consideranoE 
of  the  full  compliance  by  the  plaintiff  with 
all  by-laws  of  the  order  then  existing  or 
thereafter  to  be  adopted,  and  avers  that  on 
August  22,  1900,  an  amendment  of  the  by- 
laws was  made  that  went  Into  effect  on  the 
1st  of  October,  declaring  that  $2,000  should 
be  the  highest  amount  paid  on  the  death  rf 
a  member  upon  any  benefit  certificate  there- 
tofore or  thereafter  Issued;  wherefore  the 
plaintiff  is  bound  by  the  redaction  of  the 
benefit  from  $5,000  to  $2,000,  and  has  no 
cause  of  action  by  reason  of  such  reduction. 
But  It  is  very  generally,  If  not  universal!;-, 
held  that  these  benefit  certificates,  like  other 
contracts,  confer  a  vested  interest  upon  the 
member  which  may  not  be  impaired  by  i 
subsequent  amendment,  even  though  the 
power  to  amend  be  reserved  in  general 
terms.  If  the  member's  stipulation  to  com- 
ply with  all  by-laws  thereafter  enacted  could 
be  construed  to  relate  to  a  by-law  that  reduc- 
ed the  benefit  from  $5,000  to  $2,000,  it  most 
also  relate  to  a  by-law  canceling  the  bene* 
certificate  entirely — a  result  wholly  unjust 
and  absurd.  This  stipulation  most  be  con- 
strued as  referring  only  to  reasonable  by- 
laws and  amendments  adopted  In  further- 
ance of  the  contract  and  not  to  such  as 
would  overthrow  it  or  materially  alter  its 
terms." 

[3]  The  fact  that  when  the  complainant 
became  a  member  of  the  order  the  death  ben- 
efit laws  provided  that  his  dues  might  be  in- 
creased 20  per  cent  affords  some  reason  for 
the  proposition  that  they  could  not  be  in- 
creased beyond  that  figure  without  his  con- 
sent; and  that  therefore  they  could  not  be 
Increased  at  all  under  the  general  reserved 
power  to  alter  or  amend  the  laws  of  the  or- 
der. However,  upon  the  authority  of  tie 
O'Neill  Case,  it  seems  to  me  it  must  be  beid 
that  the  order  had  no  power  to  increase  the 
dues  80  per  cent  If  this  Increase  Is  to  be 
held  good,  then  It  would  appear  that  the 
complainant  and  those  in  the  class  with 
him  are  at  the  mercy  of  the  Supreme  Cir- 
cle with  reference  to  any  impairment  of  their 
contracts  of  membership  in  the  death  benefit 
fund  which  that  circle  may  see  fit  to  make. 
It  is  not  an  answer  to  say  that  the  Increase 
is  necessary  to  the  prosperity  of  the  order. 
The  plea  of  necessity  is  never,  as  I  under- 
stand It  a  valid  defense  against  the  perform- 
ance of  a  contract 

The  Impression  made  upon  my  mind  at  the 
conclusion  of  the  oral  arguments  was  that 
the  complainant  was  entitled  to  prevail. 
Since  then  I  have  very  carefully  reviewed 
the  case  and  considered  the  able  and  vo- 
luminous briefs  submitted,  and  have  made  an 
examination  of  the  authorities  bearing  upon 
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the  question  at  Issue,  and  find  that  my  first 
impression  has  been  strengthened. 

There  will  be  a  decree  for  the  complain- 
ant, with  costs. 


BRADY  T.  CARTERETT  REALTY  CO. 

(Court  of  Chancery  of  New  Jersey.    Jan.  14, 
1813.) 

1.  Quieting  Title  (|  62*)— Statutory  Ac- 
tion—Decree  —  Enforcement  bt  Defend- 
ant— Writ  of  Assistance. 

Under  the  "act  to  compel  the  determina- 
tion of  claims  to  real  estate,  and  to  quiet  title 
to  the  same"  (4  Oomp.  St  1910.  p.  5399),  a 
court  of  equity,  if  title  is  shown  to  be  in  a  de- 
fendant, has  jurisdiction  to  issue  a  writ  of  as- 
sistance to  put  him  in  possession ;  but  he  must 
plead,  and  the  decree  must  show,  his  right  to 
"immediate  possession"  as  well  as  title. 

[Ed.  Note.— For  other  cases,  see  Quieting  Ti- 
tle, Cent  Dig.  f  57 ;   Dec.  Dig.  |  52.*] 

2.  Quieting  Title  (J  52*)— Statutobt  Rem- 
edy—Decree fob  Defendant— Writ  of  As- 
sistance. 

In  a  statutory  suit  to  quiet  title,  decree 
'was  rendered  that  defendant  had  title  absolute, 
and  that  complainant  had  no  interest ;  but  the 
right  to  possession  was  not  determined.  Sub- 
sequently the  defendant  brought  ejectment 
against  its  adversary,  to  which  the  statutory 
plea  of  not  guilty  was  filed;  whereupon  there 
was  a  motion  for  judgment,  on  the  ground  that 
the  plea  was  sham.  This  motion  was  denied, 
after  which  defendant  moved  for  a  writ  of  as- 
sistance in  chancery.  Held  that,  considering 
the  scope  of  the  decree  in  chancery  and  the  rul- 
ing on  the  motion  for  judgment  at  law,  the 
question  of  defendant's  right  to  possession  was 
not  so  clear  as  to  warrant  disposing  of  it  on 
motion. 

[Ed.  Note.— For  other  cases,  see  Quieting  Ti- 
tle, Cent  Dig.  i  57;   Dec.  Dig.  f  52.*] 

Bill  by  Michael  Brady  against  the  Carter- 
ett  Realty  Company  and  others  to  quiet  title. 
Decree  having  been  rendered  for  defendant 
named,  it  moved  for  an  order  for  possession 
and  writ  of  assistance.    Denied. 

Gilbert  Collins,  of  Jersey  City,  for  peti- 
tioner. Ephralm  Cutter,  of  Woodbrldge,  and 
Linton  Satterthwait,  of  Trenton,  for  respond- 
ents Michael  Brady  and  Thomas  J.  Brady. 


STEVENSON,  V.  O.  This  Is  an  applica- 
tion for  an  order  for  possession  and,  if  neces- 
sary, a  writ  of  assistance  to  put  the  defend- 
ant the  Carterett  Realty  Company  in  posses- 
sion of  certain  lands  under  a  decree  hereto- 
fore rendered  in  this  cause,  establishing  an 
absolute  title  in  fee  simple  to  the  same  in 
the  defendant,  the  petitioner  in  this  present 
proceeding. 

The  bill  was  filed  under  the  statute  which 
Is  commonly  cited  as  the  act  to  quiet  titles. 
4  Comp.  St  1910,  p.  5399.  The  true  title  of 
the  statute  more  adequately  disclosing  its 
object  Is  "An  act  to  compel  the  determination 
of  claims  to  real  estate  In  certain  cases,  and 
to  quiet  the  title  to  the  same."  It  la  singular 
bow  often  the  important  function  of  the  stat- 


ute disclosed  in  the  first  part  of  its  title  has 
been  overlooked 

The  case  undoubtedly  la  novel.  So  far  as 
our  reports  Indicate  this  is  the  first  appli- 
cation by  a  defendant  In  this  statutory  Bult, 
whose  absolute  title  to  the  premises  concern- 
ing which  the  bill  of  complaint  was  filed  has 
been  established  by  the  final  decree  entered 
in  the  cause,  to  oust  the  unsuccessful  com- 
plainant and  obtain  possession  for  himself 
by  a  writ  of  assistance. 

3,  The  first  question  to  be  determined  Is 
whether  the  Court  of  Chancery  of  New  Jer- 
sey has  jurisdiction  to  enforce  a  decree  es- 
tablishing the  defendant's  title  and  right  of 
possession  in  the  action  provided  by  the  stat- 
ute above  cited  The  argument  Is  made  on 
behalf  of  the  respondents  with  Ingenuity  and 
considerable  force  that  It  Is  not  the  Intention 
of  the  statute  to  afford  any  remedy  In  re- 
spect of  possession  on  behalf  of  any  defend- 
ant; that  the  utmost  that  the  final  decree 
in  this  statutory  action  can  do  for  a  defend- 
ant is  to  "determine"  his  claim— establish  his 
title 

No  doubt  one  great  object  of  the  statute 
Is  to  enable  the  complainant  in  peaceable 
possession  to  have  all  "claims"  of  the  defend- 
ants to  the  "real  estate,"  of  which  the  com- 
plainant has  such  peaceable  possession,  set- 
tled and  defined  and  "determined,"  so  that 
he  may  know  what  titles  and  Interests,  if 
any,  are  outstanding  in  the  defendants  with 
which  he  has  to  reckon.  No  doubt  this  suit 
may  be  applied  to  having  a  claim  to  a  mort- 
gage determined  and,  If  the  alleged  mort- 
gage is  established  by  the  decree  of  the  court, 
the  amount  thereof  ascertained  finally,  so 
that  the  complainant  may  pay  the  same. 

[1]  I  am  unable,  however,  to  adopt  the  view 
that  has  been  presented  on  behalf  of  the  com- 
plainant that  under  no  form  of  decree  which 
can  be  made  In  this  statutory  suit  can  a  de- 
fendant be  put  In  possession  by  a  writ  of 
assistance.  The  crucial  question  is  whether 
the  attainment  of  the  object  of  the  statutory 
action  and  the  enforcement  of  the  statutory 
decree  in  an  appropriate  case  upon  appropri- 
ate proceedings  may  not  sometimes  necessa- 
rily Involve  the  use  of  the  writ  of  assistance. 
I  think  the  question  may  be  stated  in  differ- 
ent terms,  but  substantially  to  the  same  ef- 
fect, as  follows:  Is  it  competent  for  the 
Court  of  Chancery,  in  a  proper  case,  to  make 
a  decree  not  only  establishing  the  title  of 
a  defendant,  but  also  establishing  his  right 
of  immediate  possession,  and  directing  the 
complainant  to  yield  possession  to  him? 

I  shall  not  discuss  at  length  the  various 
provisions  of  the  statute  which  have  been 
examined  minutely  by  counsel,  and.  which 
must  be  considered  in  deciding  the  questions 
raised  in  this  cause.  In  addition  to  the  sig- 
nificance of  the  title  of  the  act,  which  I  have 
already  pointed  out,  the  most  Important  pro- 
vision of  the  statute  relating  to  this  case 
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la  found  In  section  -6,  which  directs  "that 
the  final  determination  and  decree  •  *  • 
shall  fix  and  settle  the  rights  of  the  parties 
In  said  lands,  and  the  same  shall  be  binding 
and  conclusive  on  all  parties  to  the  suit"  It 
may  be  noted  also  that  section  4  provides 
that  defendants  may,  in  their  answer,  set 
forth  any  "Interest"  which  they  claim  In  the 
land  in  question. 

It  seems  to  me  quite  plain  that  where  the 
complainant  In  peaceable  possession  of  land 
challenges  a  defendant  to  assert  any  Inter- 
est which  he  claims  in  such  land,  and  asks 
the  court  to  make  a  decree  binding  upon  him- 
self and  the  defendant  which  shall  "fix  and 
settle  the  rights"  of  both  parties  in  the  land, 
it  is  competent  for  such  defendant  to  come 
forward  with  an  answer  setting  up  that  his 
"claim"  and  his  "Interest"  consist  of  a  right 
of  immediate  possession  of  the  land  in  dero- 
gation of  the  peaceable  possession  of  the  com- 
plainant and  destructive  thereof.  In  such 
case  the  complainant  seems  to  invoke  the 
jurisdiction  of  the  Court  of  Chancery  under 
this  statute  to  "determine"  whether  he  is 
to  remain  in  peaceable  possession,  or  posses- 
sion is  to  be  awarded  to  the  defendant  In 
short,  the  decree,  if  the  defendant  is  success- 
ful, establishes  his  right  of  immediate  pos- 
session; and  there  can  be  no  enforcement 
of  such  a  decree  without  putting  the  defend- 
ant in  possession. 

It  will  be  observed  that  I  have  not  refer- 
red to  any  question  of  title,  although  natu- 
rally in  the  case  supposed  a  determination 
of  title  will  go  with  the  determination  of 
the  right  of  possession.  Suppose,  in  the  case 
above  referred  to,  the  defendant  claimed  that 
he  held  a  mortgage  and  an  accompanying 
'  right  to  have  the  land  sold  in  satisfaction 
thereof.  It  may  be  that  he  must  file  a  cross- 
bill in  order  to  secure  a  sale  and  later  a 
writ  of  assistance.  But  we  are  not  consid- 
ering any  question  of  pleading,  but  a  ques- 
tion of  the  Jurisdiction  of  the  court  to  make 
a  certain  decree  in  a  case  properly  present- 
ed to  it 

Upon  the  first  question  raised  on  this  ap- 
plication, I  should,  as  at  present  advised, 
reach  a  conclusion,  if  any  conclusion  were 
necessary,  in  favor  of  the  petitioner. 

2.  The  second  question  is  whether,  In  the 
absence  of  anything  in  the  defendant's  answer 
making  the  claim,  or  in  the  final  decree  es- 
tablishing the  claim  on  the  part  of  the  de- 
fendant to  possession,  his  right  of  possession 
can  be  established  and  then  enforced  upon 
a  petition  for  an  order  for  possession  and 
writ  of  assistance.  This  question,  if  neces- 
sarily requiring  an  answer  for  the  deter- 
mination of  this  present  controversy,  I  think 
I  should  feel  constrained  to  decide  in  favor 
of  the  respondents. 

The  decree  in  this  case  merely  adjudged 
that  the  Carterett  Realty  Company,  one  of 
the  defendants  in  the  cause  and  the  peti- 
tioner in  this  proceeding,  "has  an  estate  in 
fee  simple  absolute  in  said  lands,  of  which 
the  said  complainant  is  in  possession,"  and 


further  adjudges  "that  the  complainant  [JO- 
chael  Brady]  has  no  estate  or  Interest  in  tb* 
said  lands." 

An  examination  of  the  pleadings  and  of  tin- 
decree  shows  that  the  sole  question  litigatt-i 
was  as  to  the  respective  titles  of  Michael 
Brady  and  the  Carterett  Realty  Companj. 
The  complainant  in  the  cause,  Michael  Bra- 
dy, was  necessarily  adjudged  to  be  In  peace- 
able possession.  The  defendant  the  Carter- 
ett Realty  Company  was  asserting  title  with- 
out making  any  effort  by  an  action  of  eject- 
ment or  otherwise  to  obtain  possession.  As 
a  matter  of  fact  the  Carterett  Realty  Com- 
pany may  not  have  had  a  right  to  posse- 
sion as  against  Michael  Brady,  who  was  ia 
peaceable  possession,  because  of  some  oat- 
standing  lease  made  by  the  Carterett  Realty 
Company,  or  because  of  some  other  relati-D 
to  a  third  party.  Precisely  as  the  Carteret: 
Realty  Company  stood  with  reference  to  the 
peaceable  possession  of  Michael  Brady  when 
this  bill  was  filed,  so  they  seem  to  me  to 
have  elected,  by  their  answer  and  by  thr 
decree  in  their  favor  in  respect  of  their  tit;*, 
to  stand  at  the  conclusion  of  the  suit.  In 
brief,  the  sole  question  in  this  statutory  ac- 
tion was  in  regard  to  the  respective  legal 
titles  of  the  parties,  and  this  question  of 
legal  title  was  the  question  which  was  fixed 
and  settled  and  determined  by  the  decree. 

We  are  dealing  with  a  case  where  the 
statutory  suit  is  employed  to  compel  the  de- 
fendant to  put  a  legal  title  claimed  by  it  to 
a  test.  But  suppose  the  defendant  had  been 
compelled  to  submit  an  alleged  mortgage  to 
"determination,"  and  it  had  merely  set  up 
Its  mortgage,  and  the  decree  in  its  favor 
drawn  by  its  solicitors  had  merely  "fixed' 
and  "settled"  and  "determined"  the  exact 
extent  of  Its  mortgage  claim,  would  the  court 
then  enforce  such  a  decree  by  Issuing  process 
for  the  sale  of  the  land  in  question,  and 
subsequently  issue  a  writ  of  assistance  to 
put  the  purchaser  in  possession?  It  is  easier. 
I  think,  to  answer  this  question  in  favor  of 
the  mortgagee,  whose  rights  as  such  have 
been  established  by  the  decree,  than  to  an- 
swer the  corresponding  question  raised  in 
this  case  in  favor  of  a  defendant  whose  legal 
title  alone,  without  any  claim  of  a  right  to 
immediate  possession,  has  been  so  established 

It  may  certainly  be  argued  with  plausibil- 
ity that  where  the  defendant  seeks,  not  only 
the  establishment  but  the  enforcement  of 
his  "claim"  he  may,  as  a  general  rule,  secure 
that  result,  if  his  claim  Is  equitable,  only 
by  a  cross-bill;  and  that  when  his  claim  is 
strictly  legal  the  decree  In  his  favor  cannot 
do  more  than  "settle"  and  "determine"  it, 
leaving  its  enforcement  to  the  courts  of  law. 
However  this  may  be,  it  would  seem  that  if 
an  answering  defendant  claims  a  right  of 
Immediate  possession  based  upon  a  strictly 
legal  title  he  must  set  up  such  "claim"  in 
his  answer  or  cross-bill,  and  have  It  estab- 
lished in  his  decree,  if  he  wishes  to  have  it 
enforced  by  a  writ  of  assistance. 

Assuming  that  the  question  requires  a  de- 
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termination  In  this  case,  I  reach  the  conclu- 
sion that  where  the  decree,  recognizing  the 
peaceable  possession  of  the  complainant,  ad- 
judges that  a  defendant  has  a  legal  estate 
in  fee  simple  absolute  in  the  lands  of  which 
the  complainant  is  so  possessed,  and  fur- 
ther adjudges  that  the  complainant  has  no 
estate  or  interest  in  the  said  lands,  an  or- 
der for  possession  will  not  be  made,  and  a 
writ  of  assistance  will  not  go  in  favor  of 
such  defendant,  unless  the  decree  expressly 
adjudges  that  he  has  a  right  to  immediate 
possession.  This  statutory  suit  in  a  case 
like  this  may  compel  ja  defendant  practically 
to  bring  an  action  of  ejectment  in  the  suit 
In  equity,  in  which  either  party  may  have  a 
trial  by  Jury,  upon  the  idea  that  it  is  in- 
equitable for  such  defendant  to  assert  title 
to  the  Injury  of  the  complainant  in  peaceable 
possession,  but  take  no  legal  step  to  put  his 
title  to  a  test.  But  where  the  defendant 
confines  himself  to  a  bare  assertion  of  title, 
and  enters  a  decree  sustaining  that  bare  as- 
sertion, I  do  not  think  that  he  can  subse- 
quently try  his  action  of  ejectment  upon  a 
petition  for  a  writ  of  assistance.  Notwith- 
standing the  wide  terms  describing  the  func- 
tion of  a  writ  of  assistance  employed  by  Mr. 
Justice  Dixon  in  delivering  the  opinion  of 
the  Court  of  Errors  and  Appeals  in  the  case 
of  Strong  v.  Smith,  68  N.J.  Eq.  686,  705,  60 
Atl,  66,  63  Atl.  '493,  I  feel  constrained  to 
bold  In  the  class  of  cases  to  which  this  be- 
longs that  orders  for  possession  and  writ 
of  assistance  are  used  for  the  enforcement 
of  the  decree  against  the  parties  to  the  suit, 
and  all  others  bound  by  the  decree,  and  not 
for  the  enforcement  of  rights  which  may 
bave  been  established  by  evidence  in  the 
cause,  or  made  the  basis  of  the  decree. 

3.  Pending  this  suit,  Michael  Brady  made 
a  conveyance  of  all  his  estate,  or  alleged  es- 
tate, in  the  land  in  question  to  Thomas  J. 
Brady,  whose  appearance  has  been  entered 
In  this  proceeding,  and  who  has  filed  an  an- 
swer to  the  petition  for  the  order  for  posses- 
sion. The  Carterett  Realty  Company,  whose 
absolute  title  in  fee  simple  had  been  estab- 
lished against  Michael  Brady,  Instead  of  ap- 
plying to  this  court  for  a  writ  of  assistance 
and  thus  raising  the  questions  which  so  far 
bave  been  discussed,  brought  an  action  of 
ejectment  in  the  Supreme  Court,  in  which  Mi- 
chael Brady  and  Thomas  J.  Brady  and  the 
New  York  &  New  Jersey  Telephone  Compa- 
ny were  made  defendants.  To  the  plaintiff's 
declaration  In  this  ejectment  suit  the  de- 
fendant Thomas  J.  Brady  appeared  and  filed 
the  statutory  plea  of  not  guilty.  Thereupon 
application  was  made  to  the  Supreme  Court 
for  judgment  over  this  plea  as  a  sham  plea, 
upon  which  application  the  Carterett  Realty 
Company  relied  upon  the  decree  of  this  court 
as  establishing  their  absolute  title  in  fee 
simple,  and  also  establishing  that  Michael 
Brady  had  no  estate  or  interest  in  the  lands 
in  question;  the  defendant  Thomas  J.  Brady 
being  regarded  as  a  party  entering,  pending 


a  suit,  under  a  defendant,  and  hence  bound 
by  the  final  decree. 

[2]  The  motion  for  judgment  over  the  plea 
as  a  sham  plea  was  heard  before  two  Jus- 
tices of  the  Supreme  Court,  who  united  in  a 
decision,  expressed  in  words,  to  the  effect 
that  the  motion  was  denied. 

Apart  from  the  views  hereinbefore  some- 
what tentatively' expressed,  I  feel  constrain- 
ed to  bold  that  this  court  must  regard  it  as 
res  adjudlcata  between  these  parties  that  in 
this  case  there  is  a  question  relating  to  the 
legal  right  of  possession  which  is  not  so 
"clear"  but  that  the  respondent  Thomas  J. 
Brady  is  entitled  to  have  it  tried  at  law  by 
a  court  and  jury.  This  conclusion  is  fatal 
to  an  application  for  a  writ  of  assistance. 
Schenck  v.  Conover,  13  N.  J.  Eq.  220,  227,  78 
Am.  Dec.  95.  The  speculations  which  were 
indulged  in  by  counsel  for  the  petitioner  in 
regard  to  the  grounds  of  the  decision  ot  the 
Supreme  Court,  it  seems  to  me,  cannot  be 
allowed  much  weight  It  would  seem  to  be 
improper  for  this  court  to  undertake  first  to 
conclude  that  the  Supreme  Court  ought  to 
have  granted  the  petitioner's  motion,  so  far 
as  the  merits  are  concerned,  and  that  there- 
fore the  Supreme  Court  must  have  rendered 
its  decision  because  of  some  technical  defect 
in  the  procedure  on  the  part  of  the  petitioner, 
the  plaintiff  in  the  action  of  ejectment,  which, 
however,  the  court  does  not  see  fit  to  disclose. 

A  transcript  of  the  proceedings  in  the  Su- 
preme Court,  on  the  motion  for  judgment  for 
the  plaintiff  in  ejectment,  on  the  ground  that 
the  defendant's  plea  was  a  sham  plea,  was 
put  in  evidence ;  and,  while,  as  stated  above, 
the  grounds  for  the  denial  of  the  application 
are  not  set  forth  in  the  announcement  of  the 
decision,  the  affidavits  of  the  respective  par- 
ties exhibit  the  matters  which  were  submit- 
ted to  the  court  for  its  judgment  On  be- 
half of  the  plaintiff,  the  only  evidence  sub- 
mitted to  the  court  was  a  brief  affidavit  of 
one  of  his  solicitors,  setting  forth  the  insti- 
tution of  this  present  suit  and  that  the 
"Carterett  Realty  Company  filed  its  answer, 
setting  up  a  claim  to  own  the  said  lands  in 
fee  simple,"  and  further  alleging  that  an  is- 
sue at  law  was  tried  before  a  jury,  resulting 
in  a  verdict  in  favor  of  the  Carterett  Realty 
Company,  and  that  "a  decree  establishing  its 
title  was  made  and  filed  on  May  16,  1905." 
Thus  It  appears  that  the  solicitor  and  coun- 
sel who  personally  conducted  this  whole  liti- 
gation on  behalf  of  the  Carterett  Realty 
Company  exhibited  to  the  Supreme  Court  the 
bare  fact  that  this  court  had  established  the 
title  of  the  Carterett  Realty  Company  to  the 
land  in  question.  No  pretense  was  made  be- 
fore the  Supreme  Court  that  the  decree  of 
this  court  dealt  with  the  question  of  Imme- 
diate possession.  The  decree  of  this  court 
seems  to  have  been  presented  as-  a  decree  de- 
nying the  right  of  the  complainant  in  peace- 
able possession  to  have  his  title  and  posses- 
sion quieted  as  to  the  alleged  title  of  the 
Carterett  Realty  Company,  because  It  was 
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found  that  the  Carterett  Realty  Company 
had  an  absolute  title  in  fee,  while  the  com- 
plainant had  no  title. 

On  behalf  of  the  defendant,  voluminous  af- 
fidavits were  presented,  which,  among  oth- 
er things,  undertook  to  attack  the  title  of 
the  Carterett  Realty  Company  by  showing 
that  their  title  was  bad  against  some  older 
outstanding  titles. 

The  Carterett  Realty  Company,  the  appli- 
cant for  the  order  for  possession  in  this  case, 
having  obtained  the  decree  of  this  court  es- 
tablishing Its  title,  elected  to  bring  an  ac- 
tion of  ejectment  in  the  Supreme  Court  of 
this  state  to  enforce  the  right  of  possession 
which  It  claimed  to  hold  under  such  estab- 
lished title.  The  Supreme  Court  had  before 
it  the  exact  form  of  the  decree  of  this  court, 
and  also  had  the  matters  above  referred  to 
presented  by  the  affidavits  of  the  parties. 

I  do  not  feel  called  upon  to  decide  upon 
what  ground  the  motion  of  the  petitioner,  in 
its  action  of  ejectment  against  the  respond- 
ent Brady  to  have  his  plea  adjudged  a  sham 
plea  was  denied  by  the  law  court  In  which 
such  action  was  pending.  Nor  do  I  have  to 
decide  that  the  action  of  the  Supreme  Court 
in  denying  such  motion  makes  it  res  adjudi- 
cata  upon  this  application  to  this  court  for 
a  writ  of  assistance  that  there  is  such  doubt 
as,  under  the  authorities,  precludes  the  prop- 
er use  of  a  writ  of  assistance.  All  that  I 
have  to  conclude,  in  order  to  dispose  of  this 
application,  is  that,  giving  due  consideration 
to  the  action  of  the  Supreme  Court  as  a 
most  important  factor  in  this  case,  the  right 
of  the  petitioner,  under  the  decree  entered 
by  it  in  its  own  favor  in  this  cause  upon  the 
answer  which  it  saw  fit  to  file,  is  far  too 
doubtful  a  "determination"  of  its  immediate 
right  of  possession  as  against  the  respondent 
Brady  who  Is  in  peaceable  possession,  to 
make  It  proper  that  a  writ  of  assistance 
should  be  issued  for  the  enforcement  of  such 
doubtful  right  I  may  add  that,  in  my  Judg- 
ment, it  would  be  unwise  to  encourage  the 
practice  followed  in  this  case  by  the  success- 
ful defendant,  the  Carterett  Realty  Com- 
pany, of  first  bringing  an  action  of  ejectment 
in  a  court  of  law  and  then,  after  failing  to 
get  a  summary  Judgment  over,  a  plea  dis- 
continuing the  action  at  law  and  Invoking 
the  summary  Jurisdiction  of  this  court  to 
award  a  writ  of  assistance. 

An  order  denying  the  application  of  the 
Carterett  Realty  Company  and  dismissing  its 
petition  will  be  advised. 


ST.  PAUL'S  ROMAN  CATHOLIC  CHURCH 
OF  GREENVILLE  v.  MAYOR  AND  AL- 
DERMEN OP  JERSEY  CITY  et  al. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
March  3,  1013.) 

Error  to  Supreme  Court. 
Certiorari    by    St    Paul's    Roman    Catholic 
Church  of  Greenville,  N.  J.,  against  the  Mayor 


and  Aldermen  of  the  City  of  Jersey  City  and 
others,  to  review  an  ordinance  passed  by  tb« 
board  of  street  and  water  commissioners  of 
Jersey  City.  Judgment  was  rendered  by  tie 
Supreme  Court  (81  N.  J.  Law,  110,  78  AtL 
1064),  setting  aside  the  ordinance,  and  defend- 
ants bring  error.    Affirmed. 

Warren  Dixon,  of  Jersey  City,  Frank  Ber- 
gen, of  Newark,  and  Gilbert  Collins,  of  Jers*y 
City,  for  plaintiffs  in  error.  Herrmann  &.  Steel- 
man,  of  Jersey  City,  for  defendant  in  error. 

PER  CURIAM.  The  ordinance  brought  up 
by  certiorari  was  passed  in  1910,  and  purport- 
ed to  amend  an  ordinance  that  had  been  passed 
in  1893.  The  Supreme  Court  set  aside  the  or- 
dinance of  1910,  upon  the  ground  that  jurisdic- 
tion to  pass  it  had  not .  been  conferred  upon 
the  board  of  street  and  water  commissioners. 
as  required  by  the  acts  of  1894  (P.  L.  p.  374' 
and  1896  (P.  L.  p.  329).  In  this  conclusion 
we  concur,  for  the  reasons  stated  by  Mr.  Jus- 
tice Parker,  whose  opinion  in  the  Supreme 
Court  is  reported  in  81  N.  J.  Law,  110,  78  Ati 
1064.  Incidentally,  the  Supreme  Court  decided 
that  the  ordinance  of  1893  was  defective,  under 
the  case  of  Theberath  v.  Newark,  57  N.  J.  Lav, 
309,  30  AtL  528.  Upon  this  point  we  express 
no  opinion,  not  because  we  question  the  sound- 
ness of  the  conclusion  reached  by  the  court  be- 
low, but  because  it  is  not  essential  to  the  de- 
cision of  the  case. 

The  judgment  of  the  Supreme  Court  is  af- 
firmed. 


WEST  SHORE  R.  CO.  j.  HENDBICK- 

'  SON  et  aL 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
March  8,  1913.) 

Appeal  from   Supreme  Court 

Certiorari  by  the  West  Shore  Railroad  Com- 
pany against  Charles  Hendrickson  and  others, 
as  the  State  Board  of  Assessors,  and  others,  to 
review  a  tax  assessment.  From  a  decree  o! 
the  Supreme  Court  (82  N.  J.  Law,  37,  81  AtL 
351),  granting  petitioner  a  part  only  of  the  re- 
lief demanded,  it  appeals.     Affirmed. 

Vredenburgh,  Wall  &  Carey,  of  Jersey  City, 
for  appellant  Edmund  Wilson,  Atty.  Gen-, 
and  John  R.  Hardin,  of  Newark,  for  appellees. 

PER  CURIAM  The  judgment  under  review 
herein  should  be  affirmed,  for  the  reasons  ex- 
pressed in  the  opinion  delivered  by  Mr.  Jus- 
tice Swajze  in  the  Supreme  Court 


DENVER  CITY  WATERWORKS  CO.  et  aL 
v.  AMERICAN  WATERWORKS  CO. 

(Court  of  Chancery  of  New  Jersey.     Feb.  J, 
1913.) 

1.  CORPORATIONS  (J  622*)— DlSSOLCTIOH— DI- 
RECTIONS to  Receiver  —  Proceedings  to 
Odtain. 

A  foreign  corporation  which  has  brought 
suit  to  wind  up  an  insolvent  corporation,  and 
holds  shares  of  stock  in  the  insolvent  company, 
has  a  standing  to  petition  the  Chancery  Court 
to  direct  the  domestic  receiver  to  discontinue 
his  attack  on  the  sale  by  a  suit  in  the  federal 
court 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  Si  2470,  2471 ;    Dec.  Di*.  f  622. •] 
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2.  Judgment  (f  592*)— Causes  or  Action- 
Conclusion  by  Judgment. 

It  is  the  duty  of  one  who  brings  a  rait  to 
include  in  it  every  cause  of  action  available  to 
him,  which  is  consistent  with  the  general  pur- 
pose of  his  bill,  and  an  available  claim  not 
therein  alleged  is  forever  lost. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  |  1107;    Dec  Dig.  f  592.*] 

3.  Judgment  (|  828*)— Causes  or  Action- 
Conclusion  bt  Judgment. 

The  assets  of  an  insolvent  corporation  were 
sold  on  foreclosure,  and  purchased  by  a  Colo- 
rado corporation.  Thereafter  a  person  claiming 
to  be  a  creditor,  stockholder,  and  officer  of  the 
insolvent  company  procured  an  order  author- 
izing him  to  make  its  domestic  receiver  a  de- 
fendant to  a  proceeding  in  Colorado  to  set  aside 
the  sale.  The  receiver  answered,  claiming  that 
the  foreclosure  proceedings  were  void,  but  judg- 
ment of  the  Colorado  Supreme  Court  quieted 
the  purchaser's  title,  and  enjoined  the  receiver 
from  asserting  any  claim  thereto.  Subsequently 
the  receiver  brought  suit  in  the  federal  court 
on  practically  the  same  grounds  as  those  in  the 
state  courts.  Held,  that  it  was  the  duty  of  the 
receiver  to  have  set  up  in  the  former  attack  on 
the  sale  every  ground  which  he  had,  and  on  his 
failure  so  to  do,  it  was  forever  lost 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  ||  1604-1600;   Dec.  Dig.  g  828.*] 

4.  Receivers  (J  174*)  —  Action  —  Leave  or 
Coubt  —  Denial  or  Right  —  Conclusive- 
ness. 

The  action  of  the  Chancery  Court  on  re- 
port of  a  referee,  refusing  to  permit  or  direct 
its  receiver  to  take  proceedings  in  another  state 
to  set  aside  a  foreclosure  sale  of  the  assets  of 
the  corporation,  makes  his  right  to  attack  the 
sale  res  judicata. 

[Ed.   Note. — For  other  cases,   see  Receivers, 
Cent  Dig.  |g  333-343 ;   Dec  Dig.  g  174.*] 

5.  Receivers  (g  110*)-t-Contbol  and  Super- 
vision of  Coubt. 

A  receiver  is  an  officer  of  the  -court  having 
certain  statutory  duties  to  perform,  but  at  all 
times  subject  to  the  court's  jurisdiction. 

[Ed.   Note.— For  other  cases,   see  Receivers, 
Cent  Dig.  gg  196-197;   Dec  Dig.  g  110.*] 

6.  Judgment  (g  815*)— Foreign  Judgment- 
Constitutional  Provisions— Full  Faith 
and  Credit. 

Where  a  domestic  receiver,  a  party  to  a 
proceeding  in  another  state  attacking  a  fore- 
closure sale  of  the  assets  of  the  corporation  in 
receivership,  was  forever  enjoined  from  claiming 
title  thereto,  he  will  not  thereafter  be  permitted 
to  bring  suit  attacking  the  validity  of  the  sale, 
since  to  do  so  would  violate  the  full  faith  And 
credit  clause  of  the  federal  Constitution. 

[Ed.   Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  gg  1445-1448 ;   Dec  Dig.  g  815.*] 

7.  Receivers  (g  210*)  —  Foreign  Receiver- 
ship—Action bt  Receiver. 

Independent  of  statutory  provision  and  sim- 
ply as  a  matter  of  comity,  a  court  will  extend 
its  aid  to  the  receiver  of  a  foreign  corporation 
to  enable  him  to  get  possession  of  property  which 
should  in  equity  be  applied  in  payment  of  its 
debts,  and  hence  a  receiver,  a  party  to  a  pro- 
ceeding in  the  courts  of  another  state  attacking 
the  validity  of  a  foreclosure  sale  of  the  assets 
of  his  insolvent,  and  therein  enjoined  from 
claiming  any  title  thereto,  has  exhausted  his 
right  to  appeal  to  state  comity,  so  that  the 
Chancery  Court  will  not  thereafter  permit  him 
to  attack  such  injunction  order. 

|~Ed.   Note.— For  other  cases,   see   Receivers, 
Cent  Dig.  gg  417-420;   Dec  Dig.  g  210.*] 


8.  Receivers  (g  174*)  —  Action  —  Leave  or 
Court. 

Where  a  suit  is  a  mere  speculative  one 
prosecuted  as  a  stock  jobbing  operation,  or  for 
the  purpose  of  extorting  money,  the  Chancery 
Court  ought  not  to  allow  its  receiver  to  have 
any  hand  in  it 

[Ed.  Note. — For  other  cases,  see  Receivers, 
Cent.  Dig.  gg  333-343 ;    Dec  Dig.  g  174.*] 

9.  Corporations  (g  622*)— Dissolution  and 
Foreclosure— Vocation— Laches  and  Lim- 
itations. 

By  a  delay  of  nearly  20  years,  a  receiver 
of  a  corporation  whose  assets  were  sold  in  fore- 
closure and  its  affairs  wound  up  forfeits  all 
right  to  take  affirmative  action  to  nave  the  fore- 
closure proceeding  declared  void. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  gg  2470,  2471;   Dec.  Dig.  g  622.*] 

10.  Receivebs  (g  60*)— Discharge— Pending 
Sun. 

A  domestic  receiver  will  not  be  discharged 
pending  his  suit  in  another  jurisdiction  to  set 
aside  a  sale  of  the  assets  of  a  corporation  in 
receivership. 

[Ed.  Note. — For  other  cases,  see  Receivers, 
Cent.  Dig.  gg  105-107;    Dec  Dig.  g  60.*] 

Suit  between  the  Denver  City  Waterworks 
Company  and  others  and  the  American  Wa- 
terworks Company.  On  motion  to  direct  the 
receiver  to  discontinue  a  pending  suit  In  the 
United  States  District  Court  for  the  District 
of  Colorado.    Motion  granted. 

This  Is  an  administration  suit;  Its  pur- 
pose being  to  wind  up  the  affairs  of  the 
American  Waterworks  Company  as  an  In- 
solvent corporation.  This  company  was  In- 
corporated on  March  31,  1891.  On  April  9, 
1892,  the  original  bill  was  filed  In  this  cause, 
alleging  the  Insolvency  of  the  company,  and 
praying  for  the  appointment  of  a  receiver. 
On  July  20,  1892,  the  corporation  was  ad- 
judged insolvent,  and  one  E.  Hyde  Rust  was 
appointed  receiver.  Rust  qualified  and  acted 
as  receiver  until  his  death  on  February  12, 
1901.  The  present  receiver,  John  S.  McMas- 
ter,  was  appointed  March  11,  1901,  and  he 
has  been  acting  In  that  capacity  hitherto. 

At  the  time  of  the  organization  of  the  de- 
fendant company  certain  properties  at  Den- 
ver and  Omaha  were  transferred  to  It  which 
were  subject  to  mortgages  for  large  amounts, 
and,  the  defendant  having  made  default  In 
the  payment  of  Interest  on  the  bonds  secured 
by  the  mortgages  on  the  property,  proceed- 
ings were  taken  to  foreclose  the  same,  which 
resulted  in  final  decrees  against  the  company, 
and  in  pursuance  thereof  the  property  .was 
sold  at  public  auction  and  was  struck  off  to 
one  Underwood,  representing  a  bondholders' 
protective  committee.  These  sales  were  aft- 
erwards confirmed  by  the  proper  court  on 
April  23,  1894.  The  property  was  then  con- 
veyed to  Underwood,  and  thus  the  defendant 
corporation  lost  Its  title  thereto.  On  Febru- 
ary 25,  1895,  one  Venner,  claiming  to  be  a 
creditor,  a  stockholder,  and  an  officer  of  the 
defendant  company,  petitioned  this  court  for 
an  order  directing  the  receiver  to  take  pro- 
ceedings In  Colorado  to  set  aside  the  fore- 
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closure  sale  because  of  certain  alleged  Irreg- 
ularities In  procedure.  This  resulted  In  an 
order  referring  the  matter  to  the  receiver, 
and  directing  William  H.  Corbln,  his  coun- 
sel, to  Inquire  into  the  facts,  and  report 
thereon  to  the  court.  Mr.  Corbin  reported 
adversely  to  the  petition,  and  this  court  de- 
clined to  make  the  order  prayed  for.  Ven- 
ner  then  procured  an  order  authorizing  him 
to  make  the  receiver  a  party  defendant  In  his 
Colorado  proceeding.  These  proceedings  were 
begun  on  or  about  April  6,  1896,  by  a  bill 
filed  In  a  Colorado  state  court  to  set  aside 
the  mortgages  and  the  sales  thereunder,  to 
which  bill  the  receiver,  Rust,  filed  an  answer, 
disclaiming  any  right,  title,  or  interest  in  the 
cause  of  complaint,  and  protesting  that  he 
was  not  a  necessary  or  proper  party  to  the 
suit,  and  that  the  complainant  did  not  state 
facts  sufficient  to  constitute  any  cause  of 
action  against  him.  After  the  death  of  Rust, 
HcMaster  filed  an  amended  answer  and  an- 
swers to  cross-petitions  which  had  been  filed 
against  him,  claiming  that  the  foreclosure 
decrees  and  all  proceedings  thereunder  were 
void  as  against  him  and  the  company  which 
be  represented  for  lack  of  jurisdiction  of 
himself  and  the  company,  and  claiming  an 
avoidance  of  all  the  decrees,  orders,  sales, 
and  proceedings  in  the  foreclosure  suits  upon 
the  ground  that  It  was  attempted  thereby  to 
deprive  him  and  his  company  of  their  In- 
terest, title,  and  equity  In  the  property  in 
question,  without  giving  them  an  opportunity 
to  have  their  day  in  court  and  without  due 
process  of  law,  and  contrary  to  the  Constitu- 
tions of  the  state  of  Colorado  and  the  United 
States.  Issue  was  Joined  on  these  pleadings 
and  a  hearing  had.  On  June  S,  1902,  the 
cause  was  decided,  and  subsequently  a  decree 
was  entered  by  which  it  was  declared  that 
neither  the  said  McMaster  as  receiver  nor  his 
company  had  any  right,  title,  interest,  or 
claim  in  or  to  the  mortgaged  premises,  but 
that  the  Denver  Union  Water  Company  was 
the  owner  thereof  and  bad  been  in  posses- 
sion thereof  since  October  18,  1894,  and  was 
entitled  to  have  its  title  thereto  quieted  and 
set  at  rest,  and  thereupon  It  was  adjudged 
that  the  title  of  the  said  Denver  Union  Wa- 
ter Company  In  and  to  the  said  mortgaged 
premises  be  and  the  same  was  thereby  qui- 
eted, and  that  the  American  Waterworks 
Company,  the  defendant  herein,  and  John  S. 
McMaster,  Its  receiver,  their  successors  and 
assigns,  and  any  and  all  persons  claiming 
by,  through  and  under  them,  were  forever 
enjoined  and  restrained  from  asserting,  set- 
ting up,  or  claiming  any  right,  title,  or  in- 
terest of  any  kind  or  nature  whatever  in  or 
to  the  above-described  premises.  This  Judg- 
ment was  affirmed  on  appeal  by  the  court  of 
last  resort  of  Colorado  (40  Colo.  212,  90  Pac. 
623,  122  Am.  St  Rep.  1036),  and  a  writ  of 
error  was  taken  to  remove  the  cause  into 
the  United  States  Supreme  Court  upon  the 
ground  that  there  were  federal  question's 


involved,  which  writ  was  dismissed  on  Feb- 
ruary 20,  1911,  for  want  of  Jurisdiction 
Venner  v."  Denver  Union  Water  Co.,  219  C. 
8.  583,  31  Sup.  Ct  472,  55  L.  Ed,  346. 

Subsequently,  and  on  December  21,  1911, 
Mr.  McMaster  filed  an  original  bill  of  com- 
plaint in  the  United  States  District  Court  for 
the  district  of  Colorado  for  what  appears  to 
be  the  same  cause  of  action  as  that  which 
was  litigated  in  the  Colorado  state  court  suit. 
An  examination  of  the  pleadings  filed  by  the 
receiver  in  the  two  cases  discloses  the  fact 
that  they  are  identical,  in  substance,  In  pur- 
pose and  In  object 

Application  is  now  made  on  behalf  of  one 
of  the  complainants  In  the  administration 
suit  (the  Denver  City  Waterworks  Com- 
pany) claiming  to  be  a  stockholder  In  the  de- 
fendant corporation  to  direct  the  receiver  to 
discontinue  this  last-mentioned  suit  upon  the 
grounds  (1)  that  there  has  already  been  an 
adjudication  against  him  on  the  same  ques- 
tions; (2)  that  he  in  his  capacity  of  an  offi- 
cer of  this  court  is  violating  an  injunctive 
order  made  by  a  competent  court  ot  a  sis- 
ter state,  and  affirmed  by  Its  highest  court 
of  appeal ;  (3)  that  state  comity  does  not 
reach  to  the  point  of  permitting  any  such 
proceeding  on  the  part  of  a  foreign  receiv- 
er; (4)  that  the  receiver  is  not  prosecutins 
the  last  suit  in  good  faith  on  behalf  of  cred- 
itors and  stockholders,  but  Is  permitting  the 
said  Venner  to  use  his  name  for  the  purpose 
of  disturbing  titles  which  vested  under  the 
foreclosure  suit  nearly  twenty  years  ago. 

Norman  Grey,  of  Camden,  and  John  M. 
Enright,  of  Jersey  City,  for  the  motion. 
Pierre  F.  Cook,  of  Jersey  City,  opposed. 

HOWELL,  V.  O.  (after  stating  the  facts 
as  above).  [1]  The  status  of  the  complain- 
ant to  move  the  court  on  its  petition  for  the 
relief  now  sought  is  questioned  in  limine  up- 
on the  ground  that  It  has  no  Interest  to  pro- 
tect and  therefore  is  a  mere  volunteer.  I 
think  it  sufficiently  appears  that  the  com- 
plainant is  still  the  owner  or  holder  of  shares 
of  stock  in  the  defendant  the  American  Wa- 
terworks Company,  and,  if  bo,  there  can  be 
no  question  of  its  right  to  prosecute  this 
matter.  Besides,  it  is  the  complainant  in 
the  suit  in  which  the  receiver  was  appoint- 
ed, and  it  comes  with  ill  grace  for  him  to 
say  that  the  proceeding  in  which  he  was  bo 
appointed  is  irregular,  because  he  thus  casts 
a  reflection  upon  his  own  title.  I  hold  there- 
fore that  the  petitioner  may  properly  take 
the  proceeding  now  pending. 

[2,  3]  The  first  ground  alleged  on  behalf 
of  the  motion  is  that  there  has  already  been 
an  adjudication  against  the  receiver  on  the 
same  question,  and  this  must  be  true  if  as  a 
matter  of  fact  the  remedy  now  sought  in  the 
suit  pending  in  the  United  States  District 
Court  is  the  same  sought  in  the  previous 
Colorado  suit  But  it  is  urged  that  there 
are  new  matters  alleged  in  the  present  suit 
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which  were  not  alleged  or  dealt  with  In  the 
first  suit  I  have  failed  to  find  any  such 
new  matter,  but,  If  It  exists,  I  do  not  see 
how"  under  the  rules  of  law,  and  the  allega- 
tions In  these  pleadings,  such  new  questions 
can  be  availed  of  by  the  receiver.  The  rule 
undoubtedly  Is  that  It  Is  the  duty  of  one  who 
brings  a  suit  to  Include  in  it  every  cause  of 
action  available  to  him,  which  is  consistent 
with  the  general  purpose  of  his  bill,  and  the 
same  rule  must  from  the  nature  of  things 
apply  to  defenses.  It  is  the  duty,  therefore, 
of  every  defendant  to  set  up  and  prove  every 
defense  which  he  may  have  to  the  claim, 
and,  if  either  complainant  or  defendant  shall 
omit  to  allege  or  prove  any  available  claim 
or  defense,  such  claim  and  such  defense  are 
lost  to  him  forever.  I  had  occasion  to  ex- 
amine this  question  in  the  case  of  Rosenstein 
v.  Burr,  83  Atl.  785,  opinion  filed  June  14, 
1912.  That  was  a  suit  to  compel  the  specific 
performance  of  a  contract  to  convey  lands. 
Previously  the  defendant  brought  a  suit  in 
this  court  to  cancel  the  contract,  on  two 
grounds:  (1)  That  it  had  been  obtained  by 
fraud;  and  (2)  that  it  was  executed  in  Con- 
necticut on  Sunday,  and  that  It  was  void 
because  violative  of  the  Connecticut  Sunday 
laws.  Tbe  bill  was  eventually  dismissed, 
and  its  prayer  denied.  In  defending  the  suit 
for  specific  performance  the  answer  denied 
the  due  execution  of  the  so-called  agreement 
and  tbe  tenders  of  performance  charged  in 
the  bill.  On  the  hearing  other  defenses  were 
interposed.  One  was  that  the  agreement  re- 
lied upon  was  invalid  for  lack  of  assent,  and 
the  other  was  that  there  was  a  stipulation 
that  the  agreement  should  not  be  binding, 
until  It  should  have  been  made  the  subject- 
matter  of  a  formal  document  to  be  drawn 
by  a  scrivener  and  formally  executed.  These 
new  defenses  were  rejected  upon  the  ground 
that  they  were  available  to  the  defendant  as 
weapons  of  attack  and  defense  in  the  first 
suit,  and,  that  having  neglected  to  use  them, 
thus  they  were  lost  to  him  forever. 

In  N.  Y.  Life  Ins.  Co.  v.  Bangs,  103  U.  S. 
780,  26  L.  Ed.  608,  the  facts  were  that  an 
action  at  law  was  brought  against  tbe  life 
insurance  company  on  policies  of  life  insur- 
ance in  which  the  plaintiff  recovered.  Sub- 
sequently the  company  brought  suit  in  equity 
to  set  aside  the  policies  on  the  ground  of 
fraud,  to  which  the  former  recovery  was 
pleaded  as  a  defense.  The  court  said :  "The 
Judgment  in  the  action  at  law  was  a  bar  to 
this  suit  Its  recovery  concluded  all  matters 
which  might  have  been  urged  as  a  defense 
to  the  policies.  A  fraudulent  purpose  In 
procuring  them  subsequently  carried  Into  ex- 
ecution would  have  been  a  good  defense.  It 
was,  in  fact,  originally  pleaded  and  after- 
wards withdrawn.  Its  withdrawal  did  not 
authorize  a  suit  in  another  forum  for  its 
establishment  against  the  demand  of  the 
plaintiff.  When  an  action  at  law  is  brought 
upon  a  contract,  the  defendant  denying  its 


obligation,  either  from  fraud,  payment,  or 
release,  or  any  other  matter  affecting  its 
original  validity  or  subsequent  discharge, 
must  present  his  defense  for  consideration. 
A  recovery  is  an  answer  to  all  future  asser- 
tions of  the  invalidity  of  the  contract  by 
reason  of  any  admissible  matter  which  might 
have  been  offered  to  defeat  the  action." 

The  point  is  likewise  well  illustrated  by 
the  cases  of  Fournlquet  v.  Perkins,  7  How. 
160,  12  L.  Ed.  650;  N.  P.  R.  Co.  v.  Slaght, 
205  D.  S.  122,  27  Sup.  CL  442,  51  L.  Ed.  738; 
D.  S.  v.  Cal.  &  O.  Land  Co.,  192  U.  S.  355, 
24  Sup.  Ct  266,  48  I*  Ed.  476;  Belolt  v. 
Morgan,  7  Wall.  619,  19  L.  Ed.  205;  Crom- 
well v.  Sac  County,  94  D.  S.  351,  24  I*  Ed. 
195,  which  latter  case  has  been  followed  In 
this  state  in  Paterson  v.  Baker,  51  N.  J.  Eq. 
49,  26  AtL  824;  Clark  Thread  Co.  v.  Wil- 
liam Clark  Co.,  55  N.  J.  Eq.  658,  37  Atl.  599; 
Mercer  County  Traction  Co.  v.  United  Rail- 
roads, 64  N.  J.  Eq.  588,  54  AtL  819.  This 
point  would  seem  to  be  decisive  of  the  status 
of  the  domestic  receiver,  and  to  be  sufficient 
to  Justify  granting  the  motion.  It  may  well 
be  that  in  the  receiver's  present  suit  the 
defendant  might  plead  the  former  adjudica- 
tion against  him,  and  it  would  seem  that 
such  a  plea,  under  the  authorities  above  cit- 
ed, would  necessarily  prevail.  What  the 
practice  and  procedure  on  such  a  plea  would 
be  in  Colorado  we  do  not  know,  but  It  cer- 
tainly would  eventuate  in  some  sort  of  hear- 
ing to  determine  Its  validity,  and  I  see  no 
reason  why  the  parties  should  be  put  to  the 
delay,  trouble,  and  expense  of  such  a  hear- 
ing. The  remedy  now  sought  by  this  mo- 
tion goes  to  the  root  of  the  whole  matter, 
and  obviates  the  necessity  of  further  ex- 
pense and  delay. 

[4]  In  addition  to  the  adverse  judgment 
in  the  Colorado  court,  there  is  also  an  ad- 
judication of  distinct  weight  on  the  same 
subject-matter  in  this  court  It  appears 
that  application  was  made  here  in  1S95  for 
an  order  permitting  or  directing  the  receiv- 
er to  take  proceedings  to  set  aside  the  fore- 
closure transaction,  which  proceedings,  of 
course,  must  have  been  brought  in  Colorado, 
where  the  property  lies;  that  the  matter  was 
referred  to  William  H.  Corbin,  who  inquired 
Into  it  and  before  whom  witnesses  were 
sworn.  He  made  his  report  to  the  court 
The  court  refused  to  make  tbe  order  sought, 
which  I  take  to  be  an  adjudication  on  the 
exact  situation  that  is  now  presented. 

[6-7]  There  are,  however,  other  grounds 
equally  cogent  upon  which  the  decision  of 
this  motion  may  rest  The  receiver  is  an 
officer  of  this  court  He  has  certain  stat- 
utory duties  to  perform,  but  he  is  at  all 
times  subject  to  this  court's  Jurisdiction.  He 
was  a  party  to  a  suit  in  Colorado  in  which 
an  injunction  was  issued  against  him  enjoin- 
ing him  from  doing  the  very  thing  which  he 
subsequently  did  To  allow  such  a  proceed- 
ing after  it  has  once  been  brought  to  the 
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attention  of  this  court  Is  for  this  court  to 
allow  one  of  its  officers  to  affirmatively  vio- 
late an  injunction  order  made  by  a  compe- 
tent court  of  a  sister  state  and  affirmed  by 
its  highest  court  of  appeals.  There  could 
be  no  Justification  for  any  such  action  on 
the  part  of  this  court,  and  it  will  not  permit 
Itself  or  its  officers  to  be  put  In  a  position 
of  antagonism  to  final  decrees  made  in  for- 
eign jurisdictions,  thus  volating  the  "full 
faith  and  credit"  clause  of  the  federal  Con- 
stitution, but  more  especially  as  the  domes- 
tic receiver  can  only  obtain  admission  to 
the  courts  of  the  foreign  state  upon  the 
ground  of  state  comity,  the  extent  of  which 
is  clearly  set  forth  in  National  Trust  Co.  v. 
Miller,  33  N.  J.  Eq.  165;  Falk  v.  Janes,  49 
N.  J.  Eq.  484,  23  Atl.  813;  and  Irwin  v. 
Granite  State  Provident  Association,  66  N. 
J.  Eq.  244,  38  Atl..  680.  It  is  there  stated 
that  Independent  of  statutory  provision  and 
simply  as  a  matter  of  comity  the  court  will 
extend  its  aid  to  the  receiver  of  a  foreign 
corporation  for  the  purpose  of  enabling  him 
to  get  possession  of  property  which  should 
In  equity  be  applied  In  payment  of  its  debts. 
Such  an  attempt  was  made  in  the  Colorado 
suit  It  failed,  and  I  am  constrained  to  hold 
that  upon  this  point  alone  the  receiver  has 
exhausted  his  right  to  appeal  to  state  comity 
on  this  question.  It  may  well  be  that  this 
objection  might  be  urged  in  the  present  pend- 
ing suit,  but  I  make  the  same  remark  con- 
cerning that  suggestion  that  was  made  in 
deciding  the  first  point 

[I]  Lastly,  it  is  urged  that  the  receiver  is 
not  prosecuting  his  present  suit  in  good  faith 
on  behalf  of  creditors  and  stockholders,  but 
is  merely  lending  his  name  and  authority  to 
a  scheme  devised  by  Venner  for  speculative 
purposes.  The  affidavits  on  this  point  are 
meager  and  consist  principally  of  Innuendo 
and  argument,  so  that  I  am  unable  to  say 
whether  the  point  Is  well  taken  In  fact  or 
not  If  the  suit  is  indeed  a  mere  speculative 
one,  and  is  being  prosecuted  as  a  mere  stock- 
Jobbing  operation,  or  for  the  purpose  of  ex- 
torting money,  this  court  ought  not  to  allow 
its  receiver  to  have  any  hand  In  it 

[9]  The  proceedings  in  the  foreclosure  suit 
which  are  attacked  were  wound  up  and  end- 
ed nearly  twenty  years  ago,  and,  if  the  plea 
of  former  recovery  was  not  sufficient  to  oust 
the  jurisdiction,  it  might  be  thought  that  the 
domestic  receiver  by  his  long  delay  had  for- 
feited all  right  to  take  the  affirmative  action 
which  he  has  taken  in  the  present  suit  I 
am  therefore  of  the  opinion  that  the  domes- 
tic receiver  should  with  all  convenient  speed 
relieve  himself  of  the  burden  of  the  prose- 
cution of  his  present  cause  of  action,  and 
cease  to  be  its  maglster  litis.  There  can  be 
no  objection,  however,  to  his  assisting  any 
interested  parties  in  procuring  some  one  to 
take  his  place,  or  in  changing  the  form  of 
the  suit  to  meet  the  necessity  of  his  retire- 
ment, and  to  take  such  time  therefor  as  may 


be  reasonably  necessary,  and  to  this  end  be 
should  perhaps  render  all  assistance  that 
may  be  reasonably  required  to  reach  the  end 
In  view. 

[10]  There  is  one  other  branch  of  the  mo- 
tion which  has  ndt  yet  been  mentioned.  The 
petitioner  seeks  to  have  the  domestic  re- 
ceiver file  his  account,  and  be  discharged 
from  the  further  performance  of  hisr  trust 
It  appears  that  he  has  never  received  any 
assets,  and  it  would  seem  useless  to  continue 
a  receivership  which  is  now  over  twenty 
years  old  and  which  has  not  yet  brought  ant- 
benefit  or  advantage  to  the  company's  credi- 
tors. When  the  receiver  shall  have  discharg- 
ed himself  from  all  duties  and  obligations  in 
his  present  pending  suit,  the  question  of  his 
discharge  will  then  be  taken  up. 


GIVERNAUD  v.  GIVERNAUD  et  aL 

(Court  of  Chancery  of  New  Jersey.     Jan.  1L 
1913.1 

1.  Dtvobce    (§   167»)  —  Decree  —  Oraicxiro  — 

Fraud— Death  of  Spouse. 

A  court  of  equity  will  not  entertain  a  suit 
to  open  a  final  decree  of  divorce  after  the 
spouse  that  obtained  it  is  dead ;  but  where  the 
decree  was  obtained  fraudulently,  the  defraud- 
ed spouse  may  bring  a  suit  for  the  enforcement 
of  any  civil  right  notwithstanding  that  the  de- 
cree. If  honest,  would  be  a  complete  bar. 

[Ed.    Note.— For    other    cases,    see    Divorce. 
Cent  Dig.  g§  633-648;   Dec.  Dig.  f  167.*] 

2.  Divobce    (|    167*)— Decree— Frattd — Bnx 
or  Review. 

A  bill  of  review  to  set  aside  a  fraudulent 
divorce  after  the  death  of  the  other  spouse. 
which  states  that  the  object  of  setting  it  aside 
was  to  prevent  the  bar  of  limitations  from  in- 
terfering with  the  collection  of  a  judgment  ren- 
dered 40  years  before,  will  be  held  good  as  a 
bill  to  collect  the  judgment 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  if  633-648;    Dec.  Dig.  f  167.*] 

3.  Divorce   (|   167*)— Decree— EnFORCEnrvr 
—Laches. 

Where  a  wife  obtained  a  limited  divorce  i> 
France  charging  adultery,  the  only  divorce  al- 
lowed at  the  time,  and  got  a  judgment  against 
the  husband,  and  he  came  to  America,  got  an 
absolute  divorce,  married  again,  grew  wealthy, 
and  had  many  relatives  living  in  the  vicinity  of 
his  first  wife,  during  which  time  she  refused  to 
have  anything  to  do  with  him  and  did  not  at- 
tempt to  collect  the  judgment  sop  will  not  be 
allowed  to  recover  the  judgment  40  years  after, 
and  after  his  death,  claiming  that  she  did  not 
know  that  he  had  obtained  an  absolute  divorce. 
[Ed.  Note. — For  other  cases.  Bee  Divorce, 
Cent  Dig.  ff  533-548;    Dec.  Dig.   |  167.*] 

Bill  by  Jeanne  Marie  J.  Glvernaud  against 
Charles  L.  Glvernaud  and  others.  Bill  dis- 
missed. 

J.  W.  Rufus  Besson,  of  Hoboken,  and  Mau- 
rice Leon,  of  New  York  City,  for  complainant. 
Abel  I.  Smith  and  John  S.  Mabon,  both  of 
Hoboken,  George  Malrslson,  of  New  York 
City,  and  Gilbert  Collins,  of  Jersey  City,  for 
defendants. 


•For  other 
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STEVENSON,  V.  a  (orally).  My  conclu- 
sion in  this  case  is  that  the  bill  of  complaint 
must  be  dismissed. 

1.  The  bill  is  filed  as  a  bill  of  review,  or 
a  bill  in  the  nature  of  a  bill  of  review.  A 
petition  was  presented  to  the  court  for  leave 
to  file  the  bill.  An  order  was  made  permit- 
ting the  bill  to  be  filed,  and  the  consent  of 
the  court  was  further  Indorsed  by  the  hand 
of  the  Vice  Chancellor  on  the  back  of  the 
bill.  I  have  a  very  grave  doubt  that,  in  a 
divorce  case  where  a  decree  has  gone  by  de- 
fault, the  case  having  been  tried  ex  parte  in 
the  lifetime  of  the  parties,  at  any  time  be- 
fore the  enrollment  of  the  decree,  after  the 
enrollment  of  the  decree,  within  the  time 
allowed  for  an  appeal  in  a  contested  case,  or 
after  such  period  has  elapsed,  the  correct 
method  of  obtaining  on  behalf  of  the  defend- 
ant a  right  to  contest  the  case  is  by  a  bill  of 
review  rather  than  by  a  petition  in  the  cause 
setting  forth  the  default,  setting  forth  the  fact 
that  the  defendant  had  not  been  heard  in  the 
case  at  all,  setting  forth,  further,  that  ap- 
plication was  made  at  the  earliest  moment 
possible,  and  then  setting  forth  the  merits 
which  underlie — must  underlie — the  applica- 
tion. I  thins:  at  present  the  Court  of  Chan- 
cery has  full  power  at  all  times  during  the 
lifetime  of  the  parties  to  hear  a  defendant 
in  the  cause  where  the  divorce  has  gone 
against  him  or  her  by  default,  who  alleges 
that  the  decree  was  obtained  by  fraud  and 
that  he  or  she,  as  the  case  may  be,  has  only 
recently  received  actual  notice  of  either  suit 
or  decree. 

We  have,  however,  this  bill  filed  as  a  bill 
of  review  setting  forth,  or  attempting  to  set 
forth,  a  cause  of  action  in  equity.  It  is  not 
such  an  application  as  I  mentioned  a  moment 
ago,  which  Is  made  during  the  lifetime  of 
the  parties.  This  application  Is  made  to  the 
court  after  the  death  of  the  husband  who 
obtained  a  decree  of  divorce  ex  parte,  and  it 
Is  very  plain  both  from  the  fact  that  this 
bill  was  filed  as  a  bill  of  review  and  also  from 
the  frame  of  the  bill,  and  particularly  of  the 
prayer,  that  the  pleader  had  in  view  as  a 
complete  cause  of  action  in  equity  the  set- 
ting aside  of  this  decree  of  divorce  on  the 
ground  of  fraud. 

The  bill  assigns  the  reason  why  the  com- 
plainant, the  defendant  in  the  divorce  suit, 
comes  into  this  court  with  such  a  bill.  She 
says  that  she  recovered  a  Judgment  for  44,- 
000  francs  against  her  husband,  now  deceas- 
ed, in  1866,  in  France  where  both  parties 
-were  then  domiciled,  and  the  reason  why  she 
wants  to  have  the  decree  of  divorce  opened 
is  not  a  sentimental  one — not  for  any  vindica- 
tion of  her  character  against  the  charge  of 
desertion  which  her  husband  made  and  prov- 
ed ex  parte.  She  has  a  very  practical  rea- 
son. She  says:  "I  want  my  money,  my  judg- 
ment for  44,000  francs,"  equivalent  to  over 
$8,000,  "and  I  cannot  obtain  any  remedy  for 
the  collection  of  that  judgment  because  I  am 


barred  by  the  statute  of  limitations  which 
began  to  run  in  1872  when  this  fraudulent 
divorce  was  obtained.  I  therefore  desire  to 
have  a  decree  of  this  court  vacating  that  de- 
cree of  divorce  and  leaving  me  at  liberty  to 
proceed  for  the  collection  of  my  Judgment  In 
any  court  of  competent  jurisdiction,  law  or 
equity." 

And  I  may  say,  in  passing,  that  a  question 
is  suggested  right  on  the  face  of  tbis  case, 
whether  in  case  the  divorce  were  set  aside 
the  action  of  the  widow,  as  she  then  would 
be,  against  her  husband's  executor,  would  be 
at  law  or  in  equity.  If  her  judgment  'is  only 
enforceable  in  equity — if  her  case  is  equitable 
— the  mere  death  of  her  husband,  by  which 
she  is  able  to  sue  his  executors  in  a  law 
court,  would  not  give  the  law  court  any  Juris- 
diction, because  the  incapacity  of  the  law 
court  to  take  Jurisdiction  of  such  a  case  does 
not  arise  out  of  the  fact  that  the  litigation 
is  between  a  man  and  wife;  it  arises  from 
the  fact  that  the  cause  of  action  is  purely 
equitable,  of  which  the  court  of  law  can  take 
no  cognizance. 

But  I  do  not  want  to  pursue  this  thought 
further.  I  only  intended  to  say  that  the 
question  arises,  or  might  arise,  what  the  rem- 
edy of  Mrs.  Glvernaud  for  the  collection  of 
this  money  would  be  in  case  the  decree  of 
divorce  were  vacated  and  she  stood  now  be- 
fore the  courts  of  this  state  as  the  widow  of 
her  husband,  seeking  to  recover  from  her 
husband's  executors  the  amount  of  this  judg- 
ment of  a  French  court,  rendered  46  years 
ago  when  both  parties  were  citizens  of 
France  and  were  domiciled  in  France. 

[1]  I  do  not  think  that  any  such  equitable 
action  will  lie  as  the  pleader  had  In  mind 
when  he  drew  this  bill  and  framed  the  pray- 
er for  relief  and  obtained  leave  to  file  the 
bill  as  a  bill  of  review.  In  other  words,  It 
seems  to  me  that  the  Court  of  Chancery  of 
New  Jersey  will  not  entertain  an  application 
in  any  form,  either  by  bill  of  review  or  by 
petition  in  the  cause,  to  open  a  decree  of  di- 
vorce— final  decree  of  divorce — when  the  par- 
ty, the  spouse  who  obtained  It,  is  dead.  The 
subject-matter  of  the  litigation  in  a  divorce 
suit  is  the  marriage  relation,  the  status  of 
marriage,  and  that  has  perished;  that  has 
been  destroyed  by  the  death  of  one  of  the 
spouses. 

It  is  difficult  to  see  what  would  be  the  re- 
sult of  the  opening  of  this  deccee  of  divorce. 
The  husband  could  not  contest  the  case  any 
further.  The  effect  would  seem  to  be  that 
Immediately  upon  opening  the  decree  the 
court  must  recognize  the  fact  that  the  suit 
has  abated  without  hope  of  revival,  and  so 
the  result  of  opening  the  decree  would  be 
not  to  recognize  the  litigation  and  give  the 
complainant  an  opportunity  to  try  bis  case 
and  the  defendant  to  defend,  but  to  have  the 
whole  litigation  immediately  puffed  out  of 
existence. 

I  have  considered  the  authorities  which 
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have  been  submitted,  and  which  are  conflict- 
ing, In  regard  to  tbe  status  of  a  fraudulent 
decree  of  divorce  after  the  death  of  the  par- 
ty who  obtained  It,  and  my  conclusion  Is 
that  no  direct  application  Is  proper  to  open 
tbe  decree,  bat  the  defrauded  spouse  may 
bring  a  suit  for  the  enforcement  of  any  civil 
righ~t  In  any  appropriate  court  in  the  state  of 
New  Jersey  and  obtain  such  enforcement, 
notwithstanding  the  fact  that  the  decree  of 
divorce,  If  honest  and  valid,  would  be  a  com- 
plete bar. 

Generally,  an  adjudication  that  the  decree 
of  divorce  was  void  would  be  made  by  the 
court  In  which  the  spouse — we  will  say  the 
wife — was  undertaking  to  prosecute  her 
claim.  If,  however,  for  any  reason  the  court 
of  law  should  consider  that  It  could  not  en- 
tertain the  attack  of  the  wife  upon  the  validi- 
ty of  the  divorce,  If  by  applying  the  rule 
against  collateral  attack  or  for  any  reason 
the  court  of  law  should  reach  that  conclu- 
sion, It  may  be  that  the  wife  would  have  to 
file  her  bill  In  this  court  to  enjoin  the  other 
party  In  the  lawsuit  from  setting  up  the  di- 
vorce. In  one  way  or  another  It  seems  to 
me  that,  where  a  spouse  has  been  defrauded 
— the  wife,  we  will  say — by  a  decree  of  di- 
vorce obtained  by  Imposition  upon  this  court 
and  the  husband  has  died  before  she  was 
able  to  learn  about  It  and  attack  the  decree, 
she  can  then  maintain  an  action  against  the 
heir  for  dower  and,  either  In  that  proceed- 
ing or  in  a  proceeding  in  this  court  in  aid 
of  her  suit  for  dower,  have  the  Impediment 
from  the  fraudulent  divorce  removed. 

Mrs.  Olvernaud  might  assert  a  variety  of 
rights  as  widow  of  Mr.  Glvemaud.  She 
might  wish  to  contest  the  probate  of  tbe  will. 
She  does  not  say  In  her  bill  that  she  has  the 
slightest  claim  against  the  probate  of  that 
Instrument  She  might  also,  as  I  said  a 
moment  ago,  wish  to  recover  dower  in  a 
large  amount  of  valuable  real  estate.  She 
does  not  assert  in  her  bill  that  her  husband 
left  any  real  estate,  or  that  she  has  any  claim 
to  dower.  If  she  had,  she  can,  as  I  have 
said,  take  the  appropriate  action  to  have  her 
right  of  dower  enforced,  and  she  could  have 
an  adjudication  either  in  the  court  where  she 
was  proceeding  to  get  her  dower  or  In  this 
court,  which  would  sweep  aside  the  fraudu- 
lent divorce  as  a  defense  If  she  proved  that 
It  was  fraudulent,  and  that  she  could  have 
had  it  vacated  if  her  former  husband  were 
alive. 

What  Mrs.  Glvernaud  has  in  view  as  the 
object  of  this  suit,  or  rather  the  ultimate  ob- 
ject of  the  litigation  or  litigations  which  this 
suit  initiates,  is  the  recovery  of  the  44,000 
francs  out  of  her  husband's  estate,  and  that 
is  tbe  sole  ground  upon  which  she  comes  in- 
to court  now  and  asks  to  have  this  decree 
of  divorce  set  aside. 

The  slightest  reflection  will  show  how  great 
a  variety  of  possible  claims  a  woman  may 
have  in  the  situation  of  Mrs.  Glvernaud,  and 
the  theory  of  the  pleader  Is  that  he  can  file  a 


bill  In  the  nature  of  a  bill  of  review  and  hare 
the  fraudulent  divorce  vacated,  and  then  tbe 
woman  can  look  around  and  determine  what 
she  will  do— whether  to  bring  an  action  for 
dower  against  some  heir  or  devisee,  or  bring 
some  proceeding  to  have  the  validity  of  tbe 
probate  of  tbe  will  contested,  or  collect  mon- 
ey that  Is  due  her  and  be  rid  by  her  decree 
setting  aside  the  divorce  of  the  bar  of  the 
statute  of  limitations,  or  bring  no  further 
action  of  any  kind  in  the  absence  of  any  en- 
forceable claim  as  widow. 

My  conclusion  is  that  a  spouse  cannot  do 
that,  cannot  maintain  that  kind  of  salt.  I 
indicated  this  view  to  counsel  at  the  open- 
ing of  the  case,  and  my  examination  of  the 
authorities  and  further  reflection  upon  the 
subject  only  strengthen  my  view  that  we 
must  regard  this  bill  as  an  original  bill,  filed 
by  Mrs.  Glvernaud  to  collect  44,000  francs 
out  of  the  estate  of  her  deceased  husband. 

Undoubtedly  the  original  theory  of  the 
framer  of  this  bill,  as  counsel  for  the  com- 
plainant fully  explained  at  the  opening  of  tbe 
case,  was  that  it  was  a  bill  of  review,  and 
that  the  allegations  setting  forth  the  recov- 
ery of  the  Judgment  for  44,000  francs  were 
Inserted  merely  to  show  the  court  that  there 
were  substantial  rights  involved;  that  the 
complainant  was  not  merely  exploiting  a  nan- 
tlmental  case  for  the  sake  of  escaping  from 
the  reproach  of  being  a  divorced  woman,  but, 
on  the  contrary,  bad  a  very  substantial  In- 
terest in  tbe  estate  of  Mr.  Glvernaud  which, 
however,  she  could  only  recover  by  having 
the  divorce  set  aside  so  that  the  statute  of 
limitations  would  not  be  a  bar  to  her  pro- 
posed future  action  in  some  court  for  the 
recovery  of  her  44,000  francs.  The  bill,  how- 
ever, although  styled  a  bill  of  review  and 
filed  as  such  in  my  Judgment,  as  I  polntel 
out  to  counsel,  presented  an  independent 
cause  In  equity  for  the  recovery  of  the  44,- 
000  francs  against  the  executors  of  Mr.  Giv- 
ernaud,  who  were  made  defendants,  and  no 
objection  had  been  made  on  the  ground  of 
multifariousness  or  misjoinder. 

[2]  Counsel  for  the  complainant  then  pos- 
itively declared  that  he  Intended  to  ask  for 
a  decree  for  the  amount  of  the  complainant's 
Judgment  and  did  not  Intend  to  stop  merely 
with  a  decree  setting  aside,  on  the  ground 
of  fraud,  the  divorce  which  Mr.  Giverna  id 
bad  obtained.  Such  relief  was  plainly  with- 
in the  scope  of  the  premises  of  the  bill  and 
could  be  granted  by  a  court  of  equity  under 
tbe  general  prayer,  notwithstanding  that  the 
complainant  may  not  have  originally  Intend- 
ed to  ask  for  any  other  relief  than  the  va- 
cation of  the  decree  of  divorce. 

The  cause  then  proceeded;  all  parties  being 
distinctly  notified  of  the  nature  and  extent 
of  the  complainant's  case  which  wonld  be 
presented  to  tbe  court  for  determination  up- 
on tbe  evidence. 

The  question  whether  this  bill  might  be 
maintained,  not  as  a  bill  of  review  but  as 
presenting  aa  Independent  cause  of  action 
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in  equity,  the  object  of  which  la  to  set  aside 
a  decree  of  a  court  which  had  been  obtained 
by  fraud,  it  being  a  matter  of  no  consequence 
whether  the  alleged  fraudulent  decree  had 
been  obtained  in  the  Court  of  Chancery  of 
New  Jersey  or  in  some  other  court  of  this 
state  or  of  a  foreign  state,  was  not  raised. 
If  such  a  claim,  however,  had  been  within 
the  theory  of  the  bill,  it  was  exceedingly  im- 
proper and  misleading  to  go  through  all  these 
forms  required  to  give  it  the  name  and  char- 
acter of  a  bill  of  review. 

There  being  no  argument  on  the  subject,  I 
have  dealt  with  the  bill  only  in  two  aspects, 
namely,  as  a  bill  of  review  the  object  of 
which  would  be  accomplished  according  to 
the  complainant's  original  theory  by  a  vaca- 
tion of  this  decree  of  divorce  on  the  ground 
of  fraud,  and  also  as  a  bill  for  the  recovery 
of  the  amount  of  this  judgment  for  44,000 
francs.  The  discussion  of  the  bill  as  pre- 
senting an  original  cause  in  equity  for  the 
setting  aside  of  a  fraudulent  Judgment  or  de- 
cree recovered  in  a  domestic,  not  a  foreign, 
court  not  being  suggested  in  any  way  during 
the  trial  of  the  cause,  and  being  utterly  in- 
consistent with  the  character  of  the  bill  as 
a  bill  of  review,  would  involve  some  very  dif- 
ficult and,  as  yet,  unsettled  questions  which 
I  am  entirely  willing  to  disregard. 

An  examination  of  a  few  reported  decisions 
with  the  citations  therein  contained  will  dis- 
close these  questions  In  their  application  to 
both  domestic  and  foreign  judgments.  Drin- 
ger  v.  Receiver,  42  N.  J.  Eq.  673,  8  Atl.  811; 
e.  c.  (on  appeal)  43  N.  J.  Eq.  701,  13  Atl.  664; 
Kearns  v.  Kearns,  70  N.  J.  Eq.  483,  62  Atl. 
306';  Flower  v.  Lloyd,  10  Ch.  D.  327;  Abouloff 
v.  Opperheimer  Co.,  10  Q.  B.  D.  295 ;  Cole  v. 
Langford  (1898)  2  Q.  B.  106. 

Whether  the  courts  of  New  Jersey  would 
adopt  the  broad  and  somewhat  indefinite  def- 
inition or  description  contained  in  the  later 
English  cases  of  the  fraud  which  will  afford 
a  sufficient  basis  for  setting  aside  a  judg- 
ment of  a  domestic  court  by  an  ordinary 
suit  in  a  court  of  equity,  may  very  well  be 
considered  a  matter  of  doubt,  especially  in 
view  of  the  narrow  action  of  the  Court  of 
Errors  and  Appeals  in  the  case  of  Dringer 
v.  Receiver,  which  action  is  erroneously  set 
forth  in  the  reporter's  syllabus.  It  would 
.seem  to  be  quite  safe  to  conclude  that,  if  the 
decree  of  divorce  in  this  case  would  not  be 
opened  and  vacated  upon  a  bill  of  review,  it 
would  not  be  interfered  with  upon  an  inde- 
pendent bill  in  equity  making  an  original 
attack  upon  the  decree  as  fraudulent  and  in- 
voking the  jurisdiction  of  courts  of  equity 
to  set  aside  judgments  and  decrees,  both 
domestic  and  foreign,  upon  the  ground  of 
fraud. 

No  objection  has  been  made  in  any  form 
to  the  jurisdiction  of  this  court  over  this 
present  controversy.  It  is  practically  conced- 
ed by  the  parties  and  their  counsel  that  so 
far  as  the  forum  is  concerned  Mrs.  Giver- 
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naud  has  made  no  mistake,  In  whatever  as- 
pect her  bill  is  considered.  This  is  a  per- 
fectly plain  case  where  the  court  should  not 
raise  any  jurisdictional  question,  and  1 
shall  therefore  dispose  of  the  case  on  its 
merits. 

2.  For  fear  I  may  forget  it,  my  attention 
was  called,  in  looking  through  the  papers 
the  other  day,  to  a  separate  and  distinct  de- 
fense set  up  in  the  answer  of  the  executor, 
to  the  effect  that  all  creditors  of  Mr.  tiiver- 
naud's  estate  were  barred  by  a  decree  of  the 
surrogate  or  the  orphans'  court  of  Hudson 
county.  That  defense  was  not  referred  to,  I 
think,  in  the  argument  I  am  not  going  to 
deal  with  it  It  seems  to  be  a  bar  to  ijls 
action,  so  far  as  the  executors  are  concerned, 
because  the  bill  does  not  contain  any  allega- 
tions which  take  the  case  out  of  the  opera- 
tion of  that  decree  of  the  surrogate  or  the 
orphans'  court  Probably,  however,  the 
maintenance  of  such  a  defense  by  the  execu- 
tors in  the  end  would  not  be  very  beneficial 
to  them.  The  indications  are  that  there  is  a 
large  estate  here  undistributed,  and  prob- 
ably the  defense  was  not  pressed  in  order 
that  there  might  be  a  final  adjudication  upon 
the  merits,  and  therefore  I  shall  not  refer 
to  this  defense  again. 

3.  Now,  then,  we  come  to  the  case:  Mrs. 
Givernaud  and  her  husband,  Louis  Giver- 
naud — Charles  Louis,  is  it  not  Judge  Smith? 

Judge  Smith:    Charles  Louis. 

The  Court:  Charles  L.  Givernaud  was 
married  in  1860,  in  France — 

Judge  Smith:  Louis  Barthelemy,  I  tnink 
be  called  himself. 

The  Court:  Very  good.  They  were  mar- 
ried in  the  year  1860  in  France,  in  Lyons, 
where  they  both  were  domiciled  and  where 
I  understand  they  were  born  and  lived. 
That  is  48  years  before  this  suit  was  brought 
They  lived  together  as  man  and  wife  only  for 
about  3  or  4  years,  I  think  until  some  time 
In  1864,  when  they  separated  and  Mrs.  Giver- 
naud returned  to  her  parents'  home,  where, 
I  think  it  appears,  she  has  lived  ever  since, 
or  until  their  death. 

Mr.  Givernaud  maintained  a  sort  of  sepa- 
rate establishment  in  Lyons  for  about  two 
years,  part  of  the  time  living  with  his  par- 
ent—his father.  In  this  brief  period  of 
married  life  it  seems  there  were  three  chil- 
dren born  who  have  always  been  with  the 
mother. 

In  1866  Mr.  Givernaud  was  engaged  with 
his  brothers  in  the  silk  business  in  Lyons. 
He  got  into  financial  embarrassment,  or 
rather  the  firm  did,  and  the  result  was  bank- 
ruptcy. At  this  time  Mrs.  Givernaud,  who 
was  separated  from  her  husband,  and  who 
evidently  entertained  feelings  of  great  ani- 
mosity toward  him  as  did  her  father,  com- 
menced a  suit  under  the  French  law  for  a 
separation  of  her  property  from  that  of  her 
husband,  because  It  was  Imperiled  by  his 
bankruptcy. 
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Her  dowry  had  been  about  44,000  francs, 
and  that  she  wished  to  recover.  She  pros- 
ecuted that  suit,  and  the  husband  defended 
it,  and  on  the  7th  day  of  February,  I860, 
she  obtained  the  judgment  which  is  set  forth 
in  this  bill  and  which  is  the  cause  of  this 
suit;  the  judgment  being  substantially  for 
44,000  francs. 

The  judgment  provides  that  there  should 
be  an  abatement  of  a  portion  of  that  decree 
— 4,000  francs  of  it — equal  to  the  value  of 
such  articles  of  a  personal  nature,  apparel 
and  jewelry,  I  suppose,  as  Mrs.  Glvernaud 
might  recover  in  kind.  The  decree  of  the 
court  was  that  she  was  entitled  to  40,000 
francs,  the  amount  of  money  that  she  and 
her  father  contributed,  and  4,000  francs, 
the  value  of  her  trousseau,  less,  however,  the 
value  of  such  articles  from  that  trousseau 
as  she  might  recover  in  kind.  I  do  not  find 
from  tbe  papers  that  there  was  ever  any 
ascertainment  of  the  value  of  the  things  she 
recovered,  If  she  recovered  anything.  It 
makes  the  status  of  the  judgment  somewhat 
peculiar,  but  I  shall  treat  the  judgment  as 
counsel  treated  it  in  their  argument  as  equiv- 
alent to  an  absolute  judgment  for  44,000 
francs — a  judgment  recovered  by  this  woman 
against  her  husband. 

Let  us  now  see  what  the  circumstances 
were  which  characterize  the  relations  of 
these  people  to  each  other  in  1866.  They 
not  only  litigated  this  matter  in  the  courts 
relating  to  the  wife's  separate  property,  in 
which  litigation  she  recovered  a  judgment 
for  her  whole  dowry,  but  immediately  the 
wife  further  separated  herself  from  her  hus- 
band. She  brought  an  action  for  a  separa- 
tion of  persons,  a  limited  divorce,  the  only 
kind  of  divorce  known  at  that  time  to  the 
French  law.  There  was  no  law  providing 
for  an  absolute  divorce  or  dissolution  of  the 
marriage  bond,  according  to  the  testimony  of 
the  expert,  the  French  lawyer,  until  1884, 
18  years  after  Mrs.  Glvernaud  got  her  limit- 
ed divorce.  I  did  not  mention  the  date  when 
she  procured  this  divorce.  It  was  in  August, 
1866. 

In  the  latter  part  of  February  or  the  first 
part  of  March,  1866,  Glvernaud,  discarded  by 
his  wife  and  repudiated  by  his  wife's  father, 
left  France  and  came  to  this  country  and 
started  In  business  with  bis  brothers,  became 
a  citizen  of  the  United  States,  and  prosecut- 
ed successfully  a  large  business,  a  good  busi- 
ness which  became  large,  for  a  great  many 
years,  and  died  finally  in  Los  Angeles,  Cal., 
where  he  seems  to  have  been  temporarily 
abiding  in  1908,  42  years  after  this  judgment 
bad  been  recovered  against  him.  And  dur-' 
ing  the  greater  part  of  that  period,  as  is  in- 
dicated by  the  testimony  in  this  case,  he  was 
absolutely  responsible  for  anything  which 
his  wife  might  recover  here  upon  that  judg- 
ment against  him. 

In  the  suit  for  limited  divorce,  the  record 
of  which  has  been  put  in  evidence,  it  appears 


that  Mrs.  Glvernaud  made  most  severe  and 
offensive  charges  against  her  husband.  She 
charged  him  with  maintaining  concubines, 
I  think,  in  the  home  of  the  couple.  She 
charged  him  with  illicit  relations  with  wo- 
men, and  the  evidence  Indicates  the  bitter- 
ness of  her  hate  for  this  man,  and  her  desire 
to  be  absolutely  rid  of  him,  and  now  in  her 
old  age  when  she  is  interrogated,  upon  the 
commission  which  was  issued  In  this  cause. 
In  regard  to  what  she  knew  about  her  hus- 
band, she  takes  pains  to  show  her  contemp- 
tuous disregard.  She  wanted  to  have  noth- 
ing to  do  with  him  whatever.  She  had  re- 
covered her  property  as  far  as  she  could. 
She  obtained  her  judgment,  perhaps  collect- 
ed a  part  of  it  in  the  bankruptcy  proceedings, 
divorced  herself  from  her  husband  so  far  as 
was  permitted  by  the  laws  of  her  country, 
and  refrained  from  making  any  inquiry 
about  him,  although  she  would  not  have  had 
the  slightest  difficulty  in  obtaining  full  Infor- 
mation. Mr.  Glvernaud  had  relatives  and 
friends  in  Lyons.  He  was  not  concealed. 
His  prosperity  was  known  by  rumor  to  Mrs. 
Glvernaud,  Dut  she  would  have  nothing  to 
do  with  him  and  took  no  steps  to  find  him 
or  to  collect  this  judgment  or  the  remainder 
of  It  out  of  his  property  in  this  country. 

In  vew  of  those  facts,  which  are  beyond 
dispute  in  this  case,  in  view  of  the  relations 
between  this  couple,  a  rule  of  law  which  pre- 
vents the  statute  of  limitations  from  being 
a  bar  to  any  recovery  is  simply  a  hard  and 
fast  technicality  of  the  worst  kind  which 
courts  of  equity  usually  endeavor  to  avoid  if 
they  can. 

[S]  4.  It  has  often  been  pointed  out  that 
the  statute  of  limitations  Is  not  addressed 
to  courts  of  equity  but  to  courts  of  law  only. 
Courts  of  equity,  however,  are  said  to  en- 
force the  statute  by  analogy.  Several  rea- 
sons have  been  assigned  for  the  rale  that 
the  defense  of  the  statute  of  limitations  will 
not  be  recognized  by  courts  of  equity  in  lit- 
igations between  husband  and  wife.  Some- 
times it  has  been  said  that  a  married  couple 
cannot  sue  each  other  in  courts  of  law,  and 
that  therefore  the  legal  defense  of  the  stat- 
ute of  limitations  should  not  be  sustained 
when  they  sue  each  other  In  a  court  of 
equity. 

I  do  not  think  there  is  much  force  In  this 
reasoning,  and  undoubtedly  the  main  rea- 
son for  the  well-settled  rule  Is  founded  upon 
a  consideration  by  courts  of  equity  of  the 
relations  of  love  and  confidence  which  pre- 
sumably exist  between  man  and  wife,  the 
fiduciary  relation  which  must  powerfully  in- 
fluence the  conduct  of  persons  who  are 
bound  by  It  with  respect  to  each  other's  prop 
erty  as  well  as  person.  Courts  of  equity 
will  not  foster  a  litigation  between  a  man 
and  wife  which  naturally  would  tend  to 
break  up  the  peace  of  the  home.  The  plain- 
est reasons  pertaining  to  public  policy  and 
the  good  order  of  society  underlie  this  rule. 
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I  hare  very  hastily  gathered  some  recent 
authorities  on  this  subject,  which  are  as  fol- 
lows: Yoemans  v.  Petty,  40  N.  J.  Eq.  495, 
4  Atl.  631;  Gray  v.  Gray,  39  N.  J.  Eq.  512; 
Bennett  v.  Flnnegan,  72  N.  J.  Eq.  155,  65 
Atl.  239;  Ten  Broeck  v.  Jackson,  71  N.  J. 
Eq.  582,  69  Atl.  488. 

These  authorities  fully  recognize  the  rea- 
sons which  I  have  stated,  why  courts  of 
equity  ordinarily  exclude  the  defense  of  the 
statute  of  limitations  from  litigations  be- 
tween husband  and  wife  They  also  recog- 
nize the  fact  that  In  ordinary  cases  the  de- 
fense of  laches  In  like  manner  must  be  ex- 
cluded. But  the  authorities  hold  that  the  de- 
lay of  one  spouse  In  bringing  his  or  her  ac- 
tion against  the  other  while  the  status  of 
marriage  exists  may  be  fatal  under  the  equi- 
table doctrine  of  laches.  The  correct  view 
is  that  a  court  of  equity  must  look  at  all  the 
circumstances  of  the  case  without  being 
bound  by  the  hard  and  fast  rule  of  the  stat- 
ute of  limitations  Imposed  upon  courts  of 
law,  and  that  the  defense  based  upon  undue 
delay  will  be  sustained  or  rejected  according 
to  purely  equitable  considerations  in  view  of 
the  equitable  doctrine  of  laches.  This  is 
plainly  what  Chief  Justice  Beasley  says  in 
his  opinion  for  the  Court  of  Errors  and  Ap- 
peals in  the  case  of  Gray  v.  Gray,  which  I 
have  cited. 

In  the  case  of  Ten  Broeck  v.  Jackson, 
which  I  cited  a  moment  ago,  Vice  Chan- 
cellor Stevens  held  that  under  the  circum- 
stances of  that  case  the  complainant,  who 
was  a  widow,  was  chargeable  with  laches 
during  the  time  when  she  was  living  with 
her  husband  prior  to  his  decease,  and  such 
laches  barred  her  of  recovery  of  an  alleged 
debt  from  her  husband's  executor.  The 
Court  of  Appeals  affirmed  the  decree  of  this 
court  upon  one  of  the  grounds  upon  which 
the  same  was  based,  without  finding  it  nec- 
essary to  consider  the  question  of  laches.  73 
N.  J.  Eq.  734,  69  Atl.  490. 

It  must  be  borne  in  mind,  in  dealing  with 
all  the  authorities  which  recognize  the  rule 
to  which  I  have  referred  excluding  this  de- 
fense of  laches  or  the  defense  of  the  statute 
of  limitations  in  equitable  suits  between  man 
and  wife,  that  the  reason  for  the  rule,  apart 
from  a  bare,  and  as  It  seems  to  me  Inappli- 
cable, technicality,  consists  In  the  assump- 
tion that  a  relation  of  love  and  confidence, 
the  finest  and  most  potent  fiduciary  relation 
perhaps  known  to  the  law,  exists  between  a 
man  and  his  wife. 

When  the  couple  have  separated,  when,  for 
instance,  the  wife  has  secured  a  divorce 
from  bed  and  board  in  a  suit  In  which  she 
has  charged  her  husband  with  extreme  cruel- 
ty under  our  law  or  gross  violations  of  his 
marriage  vow,  as  was  done  in  Mrs.  Glver- 
naud's  case  In  France  In  1866,  is  it  not  ab- 
surd to  apply  to  the  case  this  rule  excluding 
the  statute  of  limitations  from  consideration 
and  also  excluding  the  defense  of  laches? 


It  seems  to  me  there  is  a  very  strong  reason 
for  sustaining  a  general  rule  that,  where  the 
married  couple  have  been  separated  fot 
years  by  a  decree  of  limited  divorce  undei 
our  statute  and  have  never  become  recon- 
ciled, but  on  the  contrary  have  persistently 
maintained  sentiments  of  bitter  animosity  so 
that  every  particle  of  love  or  confidence 
which  may  formerly  have  existed  between 
them  has  been  wholly  destroyed,  courts  of 
equity  will  enforce  the  statute  of  limitations 
in  all  litigations  between  the  so-called  mar- 
ried couple. 

It  is  somewhat  difficult  for  me  to  perceive 
any  sound  reason  why  a  woman  who  has 
thrown  off  her  husband  by  a  decree  of  lim- 
ited divorce  and  absolutely  separated  herself 
from  him  should  be  allowed  to  hold  open  In- 
definitely a  claim,  for  instance  for  money 
lent  to  her  husband  In  former  days  of  con- 
fidence, and  then  obtain  a  decree  In  equity 
for  the  amount  of  the  loan  40  years  after- 
wards, against  her  husband  or  her  husband's 
executors. 

But  I  do  not  have  to  lay  down  any  such 
rule  in  this  case,  because  it  is  conceded  that, 
however  courts  of  equity  may  regard  or  dis- 
regard the  statute  of  limitations  in  suits  be- 
tween man  and  wife,  the  great  equitable  doc- 
trine of  laches  stands  on  an  independent 
basis  and  may  or  may  not  afford  a  defense 
according  to  equitable  considerations. 

Now,  then,  let  us  see  what  sort  of  a  case 
this  is  for  the  application  of  the  doctrine  of 
laches.  This  woman,  as  I  said,  recovered  a 
Judgment  in  1866.  The  judgment  debtor,  her 
husband,  died  42  years  later,  here  in  Amer- 
ica, where  he  occupied  a  position  of  promi- 
nence in  the  trade  of  the  country.  He  had 
relations  In  France.  This  woman  had  no 
difficulty  in  finding  out  about  him,  and  she 
does  not  pretend  that  she  did  not  know  that 
he  was  abundantly  able  to  respond  if  she 
brought  her  suit  over  here  in  New  Jersey — 
sent  her  judgment  over  here.  But  she  wait- 
ed, and  she  waited  42  years,  and  just  see 
what  happened  during  that  interval!  Her 
husband  died.  Ordinarily,  there  is  a  pre- 
sumption of  the  payment  of  a  judgment  aft- 
er 20  years.  No  defense  of  payment  has 
been  set  up  in  this  case,  and  therefore  I  do 
not  deem  it  necessary  to  consider  how  far 
such  a  defense,  If  it  had  been  set  up,  would 
have  been  sustained.  The  husband  undoubt- 
edly knew  a  great  deal  about  this  matter. 
For  all  that  appears  in  this  case,  there  might 
have  been  payment  or  a  release.  At  any 
rate,  the  husband  certainly  might,  if  he  had 
been  sued  some  time  during  these  42  years, 
have  thrown  some  light  upon  this  affair 
which  would  have  been  exceedingly  benefi- 
cial to  him  and  exceedingly  harmful  to  his 
wife.  We  can  speculate  about  the  various 
defenses  that  be  might  have  raised.  He 
might  have  disclosed  facts  founding  defenses 
which  his  executors  know  nothing  about.  If 
he  were  alive  he  might  establish  the  defense 
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that  the  Judgment  had  been  paid  In  accord- 
ance with  the  ordinary  presumption. 

But  let  us  go  further  and  see  how  the  lach- 
es of  Mrs.  Glvernaud  has  Injuriously  affect- 
ed the  defense  actually  Bet  up  In  this  case. 
The  bill  admits  that  the  complainant  cannot 
recover  a  dollar  of  this  money  and  interest, 
and  I  suppose  with  interest  it  amounts  to 
something  like  $25,000,  does  It  not? 

Judge  Smith:    Yes. 

The  Court:  No,  no;  you  stated,  although 
there  was  no  proof  on  the  subject,  that  27% 
per  cent  was  paid  In  the  bankruptcy  pro- 
ceedings, $10,000  or  $15,000.  At  any  rate,  it 
Is  a  large  sum  of  money,  and  she  admits,  and 
her  bill  admits,  and  her  counsel  admits,  that 
she  cannot  make  any  recovery  unless  the  bar 
of  this  divorce  is  removed.  She  has  got  to 
have  that  bar  swept  aside  In  order  to  recov- 
er any  portion  of  this  debt,  and  for  42  years 
she  has  held  her  claim  in  abeyance,  and  for 
36  years  during  the  lifetime  of  her  former 
husband  she  has  held  it  while  this  decree  of 
divorce  was  standing  against  her  on  the 
records  of  this  court 

But  she  says,  "I  didn't  know  of  any  di- 
vorce," and  I  suppose  I  am  safe  in  saying 
that  this  bill  never  would  have  been  filed 
unless  Mrs.  Glvernaud  was  prepared  to 
swear  point  blank  that  until  recently  she 
had  no  notice  that  the  divorce  had  been  ob- 
tained against  her.  I  doubt  if  any  lawyer 
would  have  filed  a  bill  if  he  could  not  be 
assured  that  she  would  testify  to  that,  that 
she  never  heard  of  this  divorce.  That  lies 
at  the  foundation  of  all  her  rights  which 
she  seeks  to  assert  in  this  case,  and  when  we 
take  her  bill  in  order  to  ascertain  the  grounds 
on  which  she  seeks  to  set  this  decree  of  di- 
vorce aside  at  this  late  date,  we  find,  I 
think,  two  grounds,  and  one  consists  in  the 
charge  that  her  husband  fraudulently  pro- 
cured a  misdirection  of  the  letter  which  was 
sent  to  notify  her  of  the  commencement  of 
the  divorce  suit 

Well,  we  have  to  find  that  she  did  not 
know  of  this  suit  if  she  says  she  did  not 
know  of  it,  and  we  must  consider  this  charge 
that  in  respect  to  the  mailing  the  notice  there 
was  fraud.  And  she  says  another  ground  is : 
"My  husband  fraudulently  concealed  from 
the  court  the  fact  that  I  was  living  under 
a  decree  of  separation  which  I  recovered  or 
obtained  in  France,  in  August,  1866.  It  is 
true  I  began  my  suit  after  Mr.  Glvernaud 
had  come  to  this  country  and  he  was  not 
served  with  any  process,  nor  was  any  notice 
of  my  suit  published  in  a  newspaper  or  sent 
to  him  by  mail,  but  he  knew  about  my  suit; 
he  got  actual  notice  of  it." 

Now,  it  will  be  observed  that  the  complain- 
ant wishes  to  maintain  that  she  did  not 
know  about  the  institution  of  the  New  Jer- 
sey divorce  suit  or  that  a  divorce  had  been 
obtained  afterwards  at  any  time,  and  also 
that  her  husband  did  know  or  get  notice  of 
the  French  divorce  which  she  had  obtained. 


Well,  is  this  court  to-day  in  the  situation 
that  it  would  have  been  in  if  this  suit  had 
been  brought  earlier,  with  reference  to  the 
ascertainment  of  the  facts  of  the  case  and 
the  hearing  of  both  sides?  Lutgen  v.  Lutgen, 
64  N.  J.  Eq.  773,  53  AtL  625;  Ten  Broeck  v. 
Jackson,  supra.  Not  only  Mr.  GlTernaud 
has  died,  but  about  15  years  ago  Mr.  John 
C.  Besson,  the  lawyer  who  recovered  this 
decree  of  divorce  in  New  Jersey  in  1872,  and 
who  according  to  the  theory  of  the  bill  was 
the  unconscious  Instrument  by  which  this 
man  perpetrated  a  gross  fraud,  also  died. 
It  appears  from  the  papers  in  evidence  that 
Mr.  Besson,  a  practitioner  of  ability  and 
integrity,  attended  personally  to  the  busi- 
ness of  mailing  the  notice. 

See  what  a  disadvantage  these  executors 
are  under  when  they  are  resisting  this  old. 
stale  claim  which  this  woman  makes  and 
which  she  has  kept  unenforced,  unrecogniz- 
ed, unasserted  for  42  years,  up  to  the  time 
of  Mr.  Givernaud's  death,  and  for  44  yean 
prior  to  the  Institution  of  this  present  suit! 
It  seems  to  me  that  if  ever  there  was  an 
ideal  case  for  the  application  of  the  great 
equitable  doctrine  of  laches,  this  Is  such  a 
case. 

5.  Let  us  suppose  now  that  I  am  in  error 
in  the  view  that  I  have  expressed  or  indicat- 
ed, in  regard  to  the  power  of  the  Court  of 
Chancery,  on  the  ground  of  fraud,  to  va- 
cate a  decree  of  divorce  after  the  death  of 
the  spouse  who  obtained  it  where  the  bill  is 
filed  simply  as  a  bill  of  review,  or  an  appli- 
cation is  made  in  the  cause  to  open  the  de- 
cree. Let  us  suppose  that  the  view  which 
has  been  taken  in  some  courts  is  correct  that 
after  the  death  of  the  spouse  who  has  ob- 
tained a  fraudulent  decree  of  divorce  the  in- 
jured spouse  may,  by  some  form  of  proceed- 
ing, either  by  a  bill  of  review  or  by  a  peti- 
tion in  the  cause,  upon  notice,  of  course,  to 
the  executors  and  heirs  of  the  deceased 
spouse  and  all  parties  interested,  get  an  or- 
der or  decree  opening  the  decree  of  divorce 
and  thus  establishing,  In  case  such  injured 
spouse  is  a  woman,  not  her  matrimonial 
status  which  has  been  destroyed  by  death, 
but  all  her  rights  as  widow  in  respect  of 
her  deceased  husband's  estate  without,  how- 
ever, including  as  part  of  her  relief  the  en- 
forcement of  any  one  of  those  rights.  If 
that  is  the  correct  view  of  the  power  of  this 
court  in  this  case,  the  result  which  I  have 
stated  would  not  be  changed.  We  still  have 
in  this  case  a  bill  of  review,  in  order  to 
secure  the  vacation  of  the  fraudulent  decree 
of  divorce  for  the  sole  purpose  of  permitting 
the  wife  to  collect  her  judgment  without  be- 
ing thwarted  by  the  statute  of  limitations. 

This  is  the  sole  reason  for  bringing  the 
suit  which  is  set  forth  in  the  MIL  Evident- 
ly it  was  the  theory  of  the  framer  of  the 
bill,  indicated  also  by  the  declaration  of 
complainant's  counsel,  that  the  court  would 
not  open  this  decree  of  divorce,  with  all  the 
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baleful  effects  of  such  action,  upon  the  rights 
and  feelings  of  the  second  wife  of  Mr.  Glv- 
ernaud  and  bis  son,  If  no  possible  benefit 
could  thereby  accrue  to  the  complainant — • 
benefit,  I  mean,  In  respect  of  a  property  right 

But  if  this  statement  requires  qualifica- 
tion, it  must  be  borne  in  mind  that  the  com- 
plainant in  this  case  does  not  make  the  ab- 
surd claim  that  she  desires  vindication  from 
the  charge  that  she  deserted  this  husband 
whom  she  had  cast  off  over  40  years  before 
she  brought  this  suit  The  bill  of  complaint 
does  not  set  forth  that  the  complainant  has 
any  other  right  in  respect  of  property 
apart  from  her  judgment,  the  enforcement 
of  which  Is  in  any  way  affected  by  the  de- 
cree of  divorce.  The  sole  effect  of  vacating 
the  divorce  would  be  to  enable  the  complain- 
ant to  maintain  an  action  in  some  court 
for  the  recovery  of  this  ancient  judgment 
without  meeting  the  bar  of  the  statute  of 
limitations. 

But  I  have  already  found  that  the  defense 
of  laches  would  be  fatal  to  the  complain- 
ant's claim,  even  if  the  restoration  of  the 
technical  status  of  marriage  from  the  year 
1S72  until  the  death  of  Mr.  Oivernaud  in 
1908  had  the  effect  to  relieve  the  complain- 
ant's case  from  the  bar  of  the  statute  of 
limitations. 

If  the  complainant  set  forth  that  Mr.  Giv- 
ernaud  died  seised  of  real  estate,  and  that  she 
desired  to  commence  actions  at  law  or  in 
equity,  or  had  commenced  such  actions  for 
the  recovery  of  her  dower,  we  should  have 
an  entirely  different  case,  because  the  vaca- 
tion of  the  decree  of  divorce  plainly  would 
not  be  futile.  No  defense  of  the  statute  of 
limitations  or  of  laches  would  bar  such  suits 
for  dower,  and  this  distinction  brings  us  to 
the  last  point  which  I  intend  to  discuss. 

6.  I  shall  now  assume  that  I  am  In  error 
in  supposing  that  a  court  of  equity  will  not 
open  this  decree  of  divorce  on  behalf  of  Mrs. 
Oivernaud  when  the  sole  purpose  which 
Mrs.  Givernaud  discloses  for  procuring  such 
judicial  action  is  to  enable  her  to  prosecute  a 
suit  free  from  the  bar  of  the  statute  of  limi- 
tations which,  on  the  face  of  her  bill,  Is  sub- 
ject to  a  fatal  defense  of  another  kind  which 
makes  her  whole  claim  absolutely  of  no 
value. 

We  come  back  to  the  proposition,  which 
possibly  the  frame  of  the  bill  of  complaint  in 
this  case  accepted  as  sound,  upon  the 
strength  of  some  authorities  in  other  states, 
that  where  a  divorce  has  been  obtained  ex 
parte  by  fraud  the  defendant,  the  injured 
spouse,  may  take  proceedings  in  some  appro- 
priate manner,  after  the  death  of  the  fraud 
doer,  for  the  sole  object  of  having  the  fraud- 
ulent decree  of  divorce  vacated  so  that,  for 
all  purposes  as  against  all  parties  and  in  all 
courts,  the  marriage  relation  must  be  held  to 
have  continued  unbroken  by  the  fraudulent 
divorce  during  the  joint  lives  of  the  two 
spouses. 


I  have  pointed  out  that  the  pleader  in  this 
case  took  pains  to  assign  a  very  practical 
reason  for  seeking  to  have  the  decree  of  di- 
vorce in  this  case  opened,  but  that  feature  of 
the  case  I  now  disregard. 

Adopting  the  widest  proposition  in  favor 
of  the  complainant  which  I  have  heretofore 
rejected  as  unsound,  it  seems  to  me  that  her 
laches,  proved  beyond  all  doubt  in  this  case, 
prevents  her  from  obtaining  any  relief 
against  this  decree  of  divorce,  although  the 
evidence  now  procurable  and  before  this 
court  may  indicate  that  that  decree  was  ob- 
tained by  fraud  of  such  a  character  that  it 
would  have  been  opened  during  the  lifetime 
of  Mr.  Besson  and  Mr.  Givernaud  if  Mrs. 
Glvernaud'8  application  for  such  relief  had 
been  made  earlier. 

(1)  Counsel  for  the  complainant  admits 
that  the  whole  claim  of  the  complainant  for 
relief,  on  the  theory  which  we  are  now  pro- 
visionally accepting,  turns  on  the  question  of 
notice  to  Mrs.  Givernaud  of  the  commence- 
ment of  the  divorce  suit  or  subsequent  no- 
tice of  the  fact  that  a  divorce  had  been  ob- 
tained. If  Mrs.  Givernaud  had  notice  of 
either  of  these  two  things,  It  seems  quite 
clear  that  she  would  have  no  standing  what- 
ever in  this  court  at  this  late  date  to  claim 
a  vacation  of  the  decree  of  divorce  which  she 
submitted  to  for  so  many  years  when  her 
object  now  Is  merely  to  recover  property. 

(2)  The  record  of  the  divorce  suit,  with  the 
facts  proved  in  regard  to  the  mailing  of  no- 
tice to  Mrs.  Givernaud  and  the  postal  regu- 
lations and  practices  which  prevailed  in  the 
city  of  Lyons  in  1S66  when  the  notice  was 
mailed,  and  the  circumstances  of  Mrs.  Glver- 
naud's  residence  at  that  time  in  Lyons  with 
her  father,  an  old  citizen  of  the  place,  in  my 
judgment  establishes  a  presumption  that  the 
notice  of  the  suit  was  received  by  Mrs.  Giver- 
naud, and  this  presumption  weighs  heavily 
against  her  uncorroborated  testimony  after 
this  long  period  of  years  to  the  effect  that 
she  did  not,  in  fact,  receive  the  notice  which 
was  mailed  to  her. 

(3)  If  we  may  accept  Mrs.  Glvernaud's 
uncorroborated  testimony  that,  In  fact,  she 
did  not  receive  the  notice  of  the  divorce  suit 
which  was  mailed  to  her,  it  is  still  necessary 
that  she  should  establish  the  almost  incred- 
ible proposition  that  she  did  not  at  some  time 
during  the  36  years  which  extended  from  the 
date  of  the  divorce  until  Mr.  Glvernaud's 
death,  let  us  say  prior  to  Mr.  Besson's  death, 
learn  of  facts  which  amounted  to  notice  that 
a  divorce  had  been  obtained.  I  shall  not 
undertake  to  set  forth  the  testimony  bearing 
upon  this  subject  Apart  from  Mrs.  Glver- 
naud's denial  there  are  strong  indications 
that  she  learned  of  facts  in  regard  to  Mr. 
Glvernaud's  second  marriage  which  plainly 
Indicated  that  he  had  obtained  a  divorce,  so 
that,  if  she  had  undertaken  to  make  what 
would  seem  to  be  merely  a  few  casual  in- 
quiries in  Lyons,  she  would  have  found  out 
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all  about  the  New  Jersey  divorce  which  her 
husband  had  obtained. 

(4)  The  evidence  also  strongly  Indicates 
that.  If  Mrs.  Glvernaud  In  fact  did  not  get 
notice  of  the  divorce  suit  by  mall  or  other- 
wise and  did  not  get  notice  of  the  fact  that  a 
decree  of  divorce  had  been  obtained  by  her 
husband,  It  was  due  to  her  resolution  to  Ig- 
nore her  husband  and  to  disregard  any  possi- 
ble legal  existence  of  the  marriage  bond 
which  she  had  sundered  as  far  as  the  law  of 
her  country  would  permit  Mrs.  Glvernaud's 
own  testimony  shows  what  her  state  of  mind 
was,  and  the  proofs  disclose  the  natural  rea- 
sons for  that  state  of  mind.  It  Is  difficult  to 
believe  that  If  Mrs.  Glvernaud  received  no- 
tice of  the  institution  of  the  suit  for  divorce 
she  would  have  taken  the  trouble  to  send  her 
decree  for  the  separation  of  her  person  to 
America  in  order  to  defeat  Mr.  Glvernaud's 
suit,  although  she  alleges  In  her  bill  and 
testifies  that  she  would  have  taken  this 
course. 

However  this  may  be,  the  evidence  shows 
that,  If  Mrs.  Glvernaud  did  not  get  actual 
notice  of  the  divorce  suit  or  the  divorce  de- 
cree, it  was  because  she  did  not  care  to  learn 
anything  about  these  things  or  about  any  oth- 
er things  pertaining  to  the  life  in  America  of 
her  husband  whom  she  despised  and  had  cast 
off  as  far  as  was  possible  under  the  law  of  her 
country.  I  know  of  no  principle  of  equity  or 
of  ethics  which  aids  this  lady,  who,  for  36 
years,  repudiated  her  husband  and  renounced 
the  marriage  relation,  in  now  promptly  aft- 
er his  death  obtaining  a  vacation  of  the 
decree  of  divorce  for  the  sole  purpose  of 
getting  some  of  the  pecuniary  benefits  of  the 
marriage  which  she  had  repudiated  as  long 
as  the  maintenance  of  any  marriage  with  her 
husband  was  possible. 

(5)  There  Is  another  very  strong  reason  for 
the  exercise  of  the  greatest  possible  caution 
on  the  part  of  this  court  before  opening  this 
ancient  decree  of  divorce  arising  from  the 
fact  that  such  action  would  bastardize  Mr. 
Glvernaud's  adult  son  by  his  second  mar- 
riage, now  a  married  man  of  37  years  of  age, 
one  of  the  defendants  In  this  suit  and  as 
such  bound  by  any  decree  to  be  made  herein, 
and  also  stigmatize  the  relations  of  Mr.  Glv- 
ernaud with  his  second  wife,  who  presum- 
ably relied  innocently  upon  this  divorce 
which  was  absolutely  valid  on  Its  face  during 
the  long  years  that  the  couple  lived  together, 
as  not  marital  but  meretricious. 

To  allow  the  complainant  on  the  strength 
of  her  uncorroborated  oath  to  an  Improbable 
story  after  38  years  to  open  a  decree  of  di- 
vorce, regularly  obtained,  after  these  wit- 
nesses to  the  transaction  which  she  Impeach- 
es are  dead,  and  thereby  bastardize  the  is- 
sue of  the  marriage  which  followed  the  di- 
vorce and  presumably  was  entered  Into  in 
good  faith  by  the  second  wife,  all  for  the 
sake  of  enabling  the  complainant  to  obtain 


money  or  other  property  as  the  widow  of  a 

man  to  whom  during  his  long  life  she  refus- 
ed to  be  a  wife,  would,  in  my  Judgment,  be  a 
travesty  of  justice. 


MAYOR  AND  ALDERMEN  OF  JERSEY 

CITY  v.  MONTVILLE  TP. 

(Supreme  Court  of  New  Jersey.    Jan.  IS,  1913.} 

1.  Taxation    (|    318*)— Assessment — Exemp- 
tions—Date or  Determination. 

Under  Tax  Act  (4  Comp.  St  1910.  ? 
6087),  requiring  property  to  be  taxed  aat  of  :b« 
20th  of  May,  section  7  requiring  the  assessor 
to  enter  on  his  list  a  description  of  real  prop- 
erty exempt  from  taxation,  section  22  requiring 
the  county  board  not  later  than  the  third  Tues- 
day in  September  to  fill  out  a  table  of  aggre- 
gates showing  among  other  things  the  total 
valuation  of  exempt  property  and  specifying 
among  other  items  the  total  value  oc  exempt 
property  in  each  taxing  district  section  37s  re- 

S airing  assessors  to  have  their  duplicates  before 
ie  county  board  on  the  first  Tuesday  of  Au- 
gust, section  37t  requiring  the  county  board  to 
perform  the  duties  of  county  boards  of  equaliza- 
tion or  other  boards  charged  with  the  review  <A 
assessments  and  of  the  county  board  of  as- 
sessors, section  37 w  requiring  such  board  to  fix 
the  rate  sufficient  according  to  the  valuation  oc 
the  duplicate  to  produce  the  sum  required,  and 
to  deliver  the  duplicate  thus  prepared  to  t!w 
collectors  on  or  before  October  1st,  property 
which  was  not  exempt  on  May  20th  is  taxab>. 
although  subsequently  purchased  by  a  city  en- 
titled to  exemption. 

[Ed.  Note.— For  other  cases,  see  Tmxatioa. 
Cent  Dig.  §§  530,  531 ;   Dec.  Dig.  g  318.*] 

2.  Taxation  (|  511*)  —  Lien  —  Transfer  ot 
Pbopebtt. 

A  purchaser  of  property  after  October  1st 
and  before  a  tax  previously  assessed  has  becoce 
a  lien  takes  it  subject  to  the  lieu  thereafter 
created,  although  he  is  given  no  notice,  especial- 
ly in  view  of  Tax  Act  (4  Comp.  St  1910,  p. 
5136)  {  67,  authorising  the  owner  to  redeem 
from  a  tax  sale,  and  section  59,  requiring  notiie 
to  foreclose  his  right  to  redeem. 

[Ed.  Note.— For  other  cases,  see  Taxation. 
Cent  Dig.  H  947-049 ;   DecTDig.  f  511.*] 

3.  Taxation  (1 609*)— Lien— Prio*ztt. 

The  Legislature  has  power  to  make  taxes 
a  lien  paramount  to  prior  claims. 

[Ed.  Note.— For  other  cases,  see  Taxation. 
Cent  Dig.  H  943-946 ;   Dec.  Dig.  f  609.*] 

Certiorari  by  the  Mayor  and  Aldermen  of 
Jersey  City  against  the  Township  of  Mont 
ville  to  review  a  tax  assessment  Proceed- 
ings affirmed. 

Argued  before  SWAYZB,  J.,  under  the 
statute. 

James  J.  Murphy,  of  Newark,  for  prosecu- 
tor. Philip  R.  Van  Duyne,  of  Newark,  for 
defendant 

SWAYZE,  J.     [1]  On  May  20,  1911.  the 

property  subjected  to  the  present  tax  belong- 
ed to  the  Jersey  City  Water  Supply  Company, 
and  was  assessed  to  them.  On  October  lOtb 
that  company  conveyed  the  property  to  the 
mayor  and  aldermen  of  Jersey  City,  and  the 
city  now  claims  exemption  from  the  whole  or 
a  portion  of  the  tax.    I  think  this  claim  of 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  ft  Am.  Dig.  Key-No.  Series  ft  Bep'r  Iodexw 
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the  city  cannot  be  allowed.    The  Tax  Act 

requires  that  property  shall  be  taxed  as  of 

the  20th  of  May.    In  this  respect  It  Is  like 

the  act  of  1866  (Laws  1866,  p.  1078),  under 

which   It    was    held    that    the    assessment 

must   relate   to   that   day,   and   that   real 

estate  could  not  be  assessed  In  the  name 

of  one   who  became  an  owner   subsequent 

to  May    20th.      Shlppen   t.    Hardin,    34   N. 

J.  Law,  79.     It  follows  almost  necessarily 

that  exemptions  from  taxation  must  be  as 

of  that  day,  and  that  land  is  not  exempt 

because  subsequently  It  passes  to  an  owner 

wbo  Is  exempt    We  are  not  left  however  to 

this  inference.    Section  7  of  the  act  (4  C.  S. 

p.  0087)   requires  the  assessor  to  enter  on 

his  list  a  description  of  real  property  exempt 

from  taxation.    Section  22  required  the  coun- 
ty board  of  taxation  not  later  than  the  third 

Tuesday  In  September  to  fill  out  a  table  of 

aggregates  showing  among  other  things  the 

total  valuation  of  property  exempt  from  tax- 
ation, specifying  among  other  items  the 
amount  of  public  property  other  than  school 
property,  and  the  total  value  of  exempt  prop- 
erty In  each  taxing  district  By  the  act  of 
1906  (4  O.  S.  p.  5118,  pi.  87s),  the  assessors 
were  required  to  have  their  duplicates  before 
the  county  board  on  the  first  Tuesday  of  Aug- 
ust The  county  board  was  required  to  per- 
form the  duties  of  county  boards  of  equaliza- 
tion or  other  county  boards  charged  with  the 
review  of  the  tax  assessments,  of  tax  lists, 
and  of  the  county  board  of  assessors  (4  O.  S. 
p.  5119,  pL  87t),  and  to  fix  the  rates  per  dollar 
"which  shall  be  such  as  according  to  the  val- 
uation on  the  duplicate  will  be  sufficient  to 
produce  the  sum  required."  The  act  requires 
the  duplicate  thus  prepared  to  be  delivered 
to  the  collectors  on  or  before  October  1st  C. 
S.  p.  6119,  pi.  87w,  The  scheme  obviously 
requires  that  the  amount  of  the  rotables  and 
the  rate  of  taxation  shall  be  fixed  before 
October  1st.  This  is  Impossible  If  the 
amount  of  the  ratables  is  subject  to  varia- 
tion by  reason  of  a  change  of  ownership 
after  October  1st,  which  shall  render  the 
property  exempt  from  that  tax  levy.  The 
fact  that  the  property  Is  exempt  at  some 
time  before  the  tax  Is  payable  is  not  Import- 
ant Under  our  statutory  scheme,  taxes  are 
Imposed  not  for  a  particular  year,  calendar 
or  fiscal,  but  on  a  particular  day.  State  v. 
United  N.  J.  B,  R.  &  O.  Co.,  76  N.  J.  Law, 
72,  78,  68  Atl.  798.  That  day  In  the  case  of 
the  general  property  tax  Is  May  20th.  On 
May  20,  1911,  the  property  In  question  was 
taxable  to  the  Jersey  City  Water  Supply 
Company,  and  there  was  no  exemption. 

[2, 3]  The  fact  that  the  property  passed 
to  Jersey  City  before  the  tax  became  a  lien 
does  not  prevent  the  collection  of  the  tax 
The  statute  expressly  provides  that  the  lien 
shall  be  a  first  lien  paramount  to  all  prior 
or  subsequent  alienations  and  descents  of  the 
land  except  subsequent  taxes.  The  effect  Is 
to  make  the  taxes  when  properly  assessed  a 

•For  otter  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  &  Am.  Dig.  Key-No.  Series  &  Rep'r  Index** 


lien  paramount  to  a  deed  made  between  the 
20th  day  of  May  and  the  20th  day  of  Decem- 
ber. Every  one  purchasing  land  must  be 
held  to  know  that  it  Is  liable  to  taxation, 
and  certainly  if  he  purchases  after  the  1st 
of  October,  and  probably  If  he  purchases 
after  the  20th  of  May,  that  no  notice  will  be 
given  to  him,  and  that  the  notice  required 
by  statute  will  be  given  to  the  owner  as  of 
the  20th  of  May.  He  must  therefore  be 
held  to  know  that  his  right  may  be  subjected 
to  a  lien  without  notice.  The  lien  depends, 
not  upon  any  procedure  as  against  him,  but 
upon  the  procedure  against  a  former  owner. 
He  is  In  the  position  of  one  buying  pendente 
lite.  The  provision  that  the  owner  may  re- 
deem (section  57),  and  that  notice  must  be 
given  in  order  to  foreclose  his  right  to  re 
deem  (section  59),  Indicate  that  unless  he 
redeems,  his  rights  will  be  cut  out  This 
right  of  redemption  was  relied  upon  in  Pater- 
son  v.  O'Neill,  32  N.  J.  Eq.  386,  to  demon- 
strate that  a  tax  lien  would  take  precedence 
of  a  prior  mortgage.  It  Is  well  settled  in 
this  state  that  the  Legislature  may  make 
taxes  a  lien  paramount  to  'prior  claims. 
Morrow  v.  Dows,  28  N.  J.  Eq.  459;  Vreeland 
v.  Jersey  City,  37  N.  J.  Eq.  574.  The  last 
was  a  case  of  water  rents,  the  principle  of 
which  was  subsequently  approved  by  the 
United  States  Supreme  Court  Provident 
Institution  for  Savings  v.  Jersey  City,  113  U. 
S.  506,  5  Sup.  Ct  612,  28  L.  Ed.  1102. 

Section  49  of  the  present  Tax  Act,  making 
taxes  a  paramount  lien,  is  adapted  from 
section  1  of  the  original  act  of  1879  (P.  U 1879, 
p.  340),  which  was  evidently  meant  to  extend 
throughout  the  state  the  rule  that  prior 
thereto  had  been  made  applicable  to  cities 
by  their  special  charters.  The  proceedings  In 
this  case  are  therefore  affirmed. 


LESSER  v.  WARREN  BOROUGH 

(Supreme  Court  of  Pennsylvania.    Oct.  14, 
1912.) 

Municipal  Corporations  (|  864*)— Dkbt  Lim- 
it—Watkb  Bonds— "Dbbt." 

Borough  bonds  authorized  by  Act  May  31, 
1907  (P.  L.  355),  as  amended  by  Act  April  22, 
1909  (P.  L.  135),  to  purchase  waterworks,  and 
secured  solely  by  the  waterworks,  without  any 
farther  liability  on  the  part  of  the  borough, 
nevertheless  constitute  a  "debt"  within  Const, 
art  9,  i  8,.  limiting  municipal  indebtedness,  if 
the  aggregate  of  such  bonds,  taken  with  the 
prior  indebtedness  of  the  borough,  amounts  to 
more  than  7  per  cent  of  the  taxable  property 
of  the  municipality;  the  term  "debt"  being  giv- 
en its  ordinary  general  meaning,  to  wit  a  con- 
tractual obligation  to  pay  In  the  future  for  con- 
siderations received  in  the  present 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  f§  1828-1835;  Dec. 
Dig.  {  864.* 

For  other  definitions,  see  Words  and  Phrases, 
voL  2,  pp.  1864-1886;   vol.  8,  p.  7628.] 

Appeal  from  Court  of  Common  Pleas,  War- 
ren County. 
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Suit  by  Daniel  B.  Lesser  against  Warren 
Borough.  From  a  decree  In  favor  of  com- 
plainant, defendant  appeals.    Affirmed. 

Bill  In  equity  to  restrain  an  issue  of  bor- 
ough bonds.  Pratber,  P.  J.,  specially  pre- 
siding, found  the  facts  to  be  as  follows: 
"(1)  The  defendant,  the  borough  of  Warren, 
was  chartered  under  the  act  of  April  3,  1832 
(P.  L.  259),  and  Is  now  organized  under  and 
subject  to  the  general  borough  act  of  April 
3,  1851  (P.  L.  320).  (2)  That  the  Warren 
Water  Company  Is  a  corporation  organized 
under  the  corporation  act  of  April  29,  1874 
(P.  L.  73),  and  from  the  year  1881  has  been, 
and  Is  now,  furnishing  water  to  the  citizens 
of  defendant  borough.  (3)  The  plaintiff, 
Daniel  E.  Lesser,  Is  a  citizen  and  taxpayer 
of  the  borough  of  Warren.  (4)  That  under 
date  of  February  8,  1903,  by  a  contract  in 
writing,  it  was  agreed,  by  and  between  the 
said  borough  and  the  said  water  company, 
that  the  value  of  said  water  plant  should  be 
fixed  by  appraisers  chosen  as  therein  pro- 
vided. (5)  Pursuant  to  said  agreement,  and 
for  the  purpose  of  determining  the  value  of 
said  water  plant,  to  the  end  that  It  might 
own,  possess,  and  operate  said  plant,  the  de- 
fendant borough  caused  an  appraisement  of 
said  water  plant  and  system  to  be  made,  and 
filed  the  same  in  the  court  of  common  pleas 
of  Warren  county.  (6)  The  valuation  of  said 
water  plant  or  system,  as  so  determined,  Is 
$390,000,  at  which  price  the  water  company 
proposes  to  sell,  and  the  defendant  borough 
proposes  to  boy,  Issuing  bonds  to  said  water 
company  In  payment  therefor,  according  to 
the  provisions  of  the  act  of  May  31,  1907  (P. 
L.  355),  and  Its  supplement,  the  act  of  April 
22, 1909  (P.  L.  135).  (7)  The  value  of  the  tax- 
able property  In  said  borough  at  the  last  as- 
sessment was  $4,692,545.  The  constitutional 
limit  of  Indebtedness,  upon  the  consent  of 
its  qualified  electors  at  a  public  election,  is 
therefore  $328,478;  and  the  presented  in- 
debtedness of  said  borough  Is  $190,000.  (8) 
The  bonds  proposed  to  be  Issued  are  to  be 
paid  solely  out  of  the  receipts  and  revenues 
derived  or  to  be  derived  from  said  water- 
works or  system,  and  the  said  borough,  by 
an  ordinance  duly  adopted  and  approved  by 
its  burgess  and  council,  has  made  full  and 
ample  provision  for  the  creation  of  a  sinking 
fund  out  of  the  said  receipts  and  revenues 
for  the  payment  of  the  interest  and  princi- 
pal of  said  bonds  as  they  respectively  shall 
mature.  (9)  Section  4  of  said  ordinance 
reads :  'Section  4.  That  to  provide  an  ade- 
quate sinking  fund  from  the  receipts  and 
revenues  derived  from  said  waterworks  or 
system  for  the  payment  of  the  interest  on 
said  bonds  and  for  their  redemption  there 
shall  be  set  aside  annually  from  said  receipts 
and  revenues  the  sum  of  thirty-two  thousand 
five  hundred  ($32,500)  dollars  until  and  In- 
cluding the  year  1921,  and  the  sum  of  twen- 
ty-six thousand  ($26,000)  dollars  until  and 
Including  the  year  1931,  and     the  sum  of 


nineteen  thousand  five  hundred  ($19,500)  dol- 
lars until  and  Including  the  year  1941,  dur- 
ing the  existence  of  the  bonds  herein  au- 
thorised and  directed  to  be  Issued  to  pro- 
vide for  the  payment  of  the  Interest  and  liq- 
uidation of  the  principal  thereof.  And  the 
moneys  arising  from  said  receipts  and  reve- 
nues shall  be  applied  at  the  periods  stated  in 
said  bonds  herein  authorized  and  directed  to 
be  issued  and  to  their  redemption  at  par  ac- 
cording to  their  terms  and  not  otherwise.' " 
The  court  entered  a  decree  enjoining  the  is- 
sue of  the  bonds. 

Argued  before  BROWN,  POTTER,  EL- 
KIN,  STEWART,  and  MOSCHZISKER,  JJ. 

D.  I.  Ball  and  Wm.  Schnur,  both  of  War- 
ren, for  appellant  T.  L.  Hampson,  of  War- 
ren, for  appellee.  Frank  P.  Cummlngs  and 
Max  L.  Mitchell,  for  city  of  Williamsport. 
intervening. 

BROWN,  J.  The  borough  of  Warren,  In- 
corporated by  act  of  April  3, 1832  (P.  L.  259), 
became  subject  to  the  general  borough  act 
of  1851  on  March  10,  1854.  The  Warren 
Water  Company,  Incorporated  under  the  gen- 
eral corporation  act  of  April  29,  1874  (P.  L. 
73),  has  been  furnishing  water  to  the  in- 
habitants of  the  borough  of  Warren  from 
the  year  1881.  On  February  8,  1903,  the  bor- 
ough and  the  water  company  entered  into  a 
written  agreement  for  the  appointment  of 
appraisers  to  appraise  the  works,  rights, 
franchises,  and  property  of  the  water  com- 
pany, and  the  appraisement  so  to  be  made 
was  to  be  regarded  as  the  value  of  the  plant. 
In  pursuance  of  said  agreement,  appraisers 
were  chosen,  and  an  appraisement  was  made, 
which  was  subsequently  filed  in  the  court  be- 
low In  a  proceeding  Instituted  by  the  bor- 
ough to  acquire  the  ownership  of  the  plant 
or  system  of  the  water  company.  The  val- 
uation of  the  water  plant  or  system,  as  de- 
termined by  the  appraisers,  was  $390,000,  at 
which  price  the  company  proposed  to  sell, 
and  the  borough  to  buy,  the  latter  to  issue 
bonds  to  the  water  company  in  payment  for 
its  property,  in  accordance  with  the  provi- 
sions of  the  act  of  May  31,  1907  (P.  L.  355). 
as  amended  by  the  act  of  April  22,  1909  (P. 
L.  135).  The  value  of  the  taxable  property 
In  the  borough  at  the  last  assessment  was 
$4,692,545.  The  constitutional  limit  of  its 
indebtedness  Is  $328,478.  The  present  in- 
debtedness of  the  borough  is  $190,000.  Tbe 
bonds,  which  it  proposes  to  issue,  are  to  be 
paid  solely  out  of  the  receipts  and  revenues 
to  be  derived  from  the  said  waterworks  or 
system,  "without  other  liability  whatsoever" 
on  the  part  of  the  said  borough.  The  court 
below  found  that,  by  an  ordinance  duly 
adopted,  it  has  made  full  and  ample  provi- 
sion for  the  creation  of  a  sinking  fund  out 
of  the  said  receipts  and  revenues  for  the 
payment  of  the  principal  and  Interest  of  the 
bonds  as  they  respectively  shall  mature. 

If  the  borough  be  permitted  to  purchase 
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the  plant  of  the  water  company,  the  bonds 
which  it  proposes  to  issue  will  be  $261,522 
in  excess  of  the  indebtedness  which  the  Con- 
stitution permits  it  to  incur.  It  insists  that 
it  may  issue  these  bonds  under  the  act  of 
1907,  as  amended  by  the  act  of  April  22, 
1909  (P.  L.  136),  which  provides  for  the  pur- 
chase by  municipalities  of  the  waterworks 
of  corporations,  firms,  or  individuals.  The 
provision  of  the  amended  act,  which  the  bor- 
ough invokes,  is  the  following  section:  "Sec- 
tion 5.  For  the  purpose  of  said  purchase  the 
municipality  may  issue  bonds,  which  shall  be 
secured  solely  by  such  water  works,  systems, 
and  property,  and  the  revenues  thereof,  and 
-without  other  liability  whatever  of  said  mu- 
nicipality thereon,  to  an  amount  not  exceed- 
ing the  appraisement  of  the  value  fixed  by 
said  appraisers  or  the  court  The  proceeds 
of  the  sale  of  such  bonds  shall  be  used  ex- 
clusively for  the  purpose  of  making  payment 
for  the  property  so  acquired."  To  enjoin 
the  proposed  issue  of  the  bonds  by  the  bor- 
ough, the  appellee,  a  taxpayer,  filed  this  bill, 
averring  that  their  Issue  would  be  in  viola- 
tion of  section  8,  art  9,  of  the  Constitution, 
which  declares  that  the  debt  of  any  munici- 
pality, except  as  therein  provided,  "shall  nev- 
er exceed  seven  per  centum  upon  the  taxable 
property  therein."  The  injunction  prayed 
for  was  awarded  on  the  ground  that  the  bor- 
ough would,  if  permitted  to  issue  the  bonds, 
increase. its  indebtedness  beyond  the  limit 
fixed  by  the  Constitution ;  and,  from  the  de- 
cree enjoining  it,  we  have  this  appeal. 

When  the  borough  of  Warren  and  the  War- 
ren Water  Company  entered  into  the  agree- 
ment of  February  8,  1903,  the  former  could 
have  become  the  owner  of  the  works  and 
property  of  the  latter  under  clause  7  of  the 
thirty-fourth  section  of  the  act  of  April  29, 
1874,  which  provides  that  it  shall  be  lawful, 
at  any  time  after  20  years  from  the  intro- 
duction of  water  into  a  borough  in  which 
the  water  company  shall  be  located,  to  be- 
come the  owner  of  the  works  and  the  prop- 
erty of  the  company  by  paying  therefor  the 
net  cost  of  erecting  and  maintaining  the 
same,  with  interest  thereon  at  the  rate  of 
10  per  centum  per  annum,  deducting  from 
said  interest  all  dividends  theretofore  de- 
clared. The  proposed  purchase  of  the  water- 
works is  not  based  on  a  valuation  ascertain- 
ed under  the  provisions  of  the  act  of  1874, 
or  1907,  but  upon  the  appraisement  made  in 
pursuance  of  the  agreement  of  February  8, 
1903.  The  act  of  1874  is  not  involved  In  this 
proceeding,  and  the  only  provision  of  the  act 
of  1907  to  be  considered,  as  amended  by  the 
act  of  1909,  is  the  above-quoted  fifth  section 
of  the  latter  act  For  the  purpose  of  pur- 
e-basing waterworks,  it  authorizes  a  bor- 
ough to  issue  bonds,  which  shall  be  secured 
solely  by  such  waterworks  system  and  prop- 
erty and  the  revenues  thereof,  without  other 
liability  whatever  of  said  municipality  there- 
on. Whether  this  is  valid  legislation  is  not 
the  question  before  us;   for,  assuming  It  to 


be  such,  it  cannot  avail  the  borough  of  War- 
ren, if  the  bonds  which  it  proposes  to  issue 
will  represent  a  municipal  "debt"  within  the 
meaning  of  section  8,  art  9,  of  the  Consti- 
tution. No  legislation  can  confer  upon  a  mu- 
nicipality authority  to  contract  indebtedness 
which  the  state  Constitution  expressly  de- 
clares it  shall  not  incur.  Buchanan  v.  Litch- 
field, 102  U.  S.  278,  26  L.  Ed.  138.  The  nar- 
row question  raised  on  this  appeal  Is  wheth- 
er the  indebtedness  to  be  incurred  by  the 
borough  of  Warren  in  the  purchase  of  the 
waterworks,  by  Issuing  for  the  purchase  of 
the  same  bonds  which  are  to  be  secured  sole- 
ly by  such  waterworks,  without  any  further 
liability  whatever  on  the  part  of  the  bor- 
ough, will  create  a  constitutionally  forbidden 
Indebtedness.  If,  by  issuing  the  bonds,  the 
borough  will  incur  such  an  Indebtedness, 
they  cannot  be  issued,  and  the  decree  of  the' 
court  below  must  be. affirmed. 

Words  used  in  the  Constitution  are  to  be 
given  their  general  and  popular  meaning; 
and  "debt"  and  "Indebtedness"  in  section  8, 
art.  9,  of  the  Constitution,  "are  not  used  in 
any  technical  way,  but  In  their  proper  gen- 
eral meaning  of  all  contractual  obligation  to 
pay  In  the  future  for  considerations  receiv- 
ed in  the  present"  Keller  v.  Scranton,  200 
Pa.  130,  49  AtL  781,  86  Am.  St  Rep.  708. 
.  rThe  bonds  which  the  borough  would  issue  to 
enable  it  to  pay  for  the  property  of  the  wa- 
ter company,  amounting  to  1390,000,  will 
constitute  obligations  to  pay  in  the  future 
for  a  consideration  to  be  received  In  the 
present;  but  to  this  the  borough  makes  an- 
swer that  they  will  not  represent  forbidden 
Indebtedness,  because  they  are  to  be  secured 
solely  by  the  waterworks  and  the  revenues 
thereof,  without  any  other  liability  what- 
ever on  the  part  of  the  municipality.  They 
will,  however,  be  obligations  of  the  borough 
to  pay  out  of  the  revenues  and  the  proceeds 
of  a  sale,  if  necessary,  of  the  property  which 
the  borough  wishes  to  purchase  with  them, 
or  their  proceeds;  and,  if  they  should  not 
be  paid,  the  borough  will  lose  the  purchased 
property.  The  situation  is  thus  tersely  and 
correctly  stated  by  the  learned  judge  of  the 
court  below:  "This  is  buying  the  water- 
works on  credit,  pledging  the  waterworks  to 
pay  the  debt  It  is  the  exact  equivalent  of 
the  borough  giving  its  mortgage,  upon  the 
water  system  purchased,  to  the  water  com- 
pany to  secure  the  payment  of  the  debt  A 
default  In  payment  would  subject  the  prop- 
erty to  foreclosure  proceedings,  and  the  bor- 
ough would  lose  the  property,  together  with 
all  Improvements  and  extensions  of  the  wa- 
terworks system."  A  municipal  debt  will  be 
Incurred,  for  the  payment  of  which  certain 
municipal  property  will  be  pledged,  and,  if 
the  debt  should  not  be  paid,  that  property 
will  be  sold  to  pay  it  Certain  assets  of  the 
borough  may  be  taken  from  it  to  pay  its  in- 
debtedness. It  could  not  purchase  the  wa- 
terworks under  an  unconditional  promise  to 
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pay  $390,000  for  them,  for  such  promise,  evi- 
denced by  bonds,  would  concededly  be  the 
incurring  of  Indebtedness  beyond  the  consti- 
tutional limit,  and  both  reason  and  many  au- 
thorities sustain  the  conclusion  of  the  learn- 
ed judge  below  that  what  the  borough  pro- 
poses to  do  is  violative  of  the  letter  and 
spirit  of  the  constitutional  restriction  upon 
municipal  indebtedness: 

That  the  scheme  by  which  the  borough 
has  undertaken  to  acquire  the  plant  of  the 
water  company  would,  If  carried  out,  result 
in  the  creation  of  municipal  indebtedness,  In 
excess  of  the  constitutional  limit,  is  to  be  re- 
garded as  settled  by  what  was  decided  in 
Brown  v.  Corry,  175  Pa.  528,  34  Ati.  854.  In 
that  case  the  municipality,  whose  indebted- 
ness was  in  excess  of  the  constitutional  11m- 
.  It,  entered  into  a  contract  to  purchase  water- 
works, to  be  paid  for  by  20  annual  install- 
ments out  of  "the  current  revenues  of  said 
city,  and  not  otherwise."  The  contract  fur- 
ther provided  that,  if  the  said  revenues 
should  be  Insufficient  to  meet  the  payments, 
the  interest  of  the  city  in  the  said  works 
should  revert  to  the  vendor,  or  his  assigns, 
and  the  contract  should  be  terminated.  It 
was  contended  on  the  part  of  the  city  that 
the  contract  did  not  constitute  a  debt  with- 
in the  meaning  of  the  Constitution,  because 
the  liability  of  the  city  to  pay  was  limited 
to  Its  current  annual  revenues,  and  could  not 
be  enforced  by  action;  but  it  was  held  that 
this  created  a  debt,  and  was  therefore  a  vio- 
lation of  the  constitutional  provision  prohib- 
iting the  Incurring  of  indebtedness  beyond 
certain  prescribed  limits.  In  so  holding,  we 
approved  the  following,  inter  alia,  from  the 
opinion  of  the  court  below:  "It  is  a  debt  for 
the  purchase  money,  and  In  principal  analo- 
gous to  the  debt  for  purchase  money  for 
land,  for  which  a  mortgage  has  been  given, 
with  no  accompanying  personal  obligation, 
which  is  universally  termed  a  'mortgage 
debt' "  Courts  of  other  jurisdictions  have 
'placed  the  same  meaning  upon  "debt"  or 
"indebtedness"  prohibited  by  state  Constitu- 
tions. The  Court  of  Appeals  of  New  York, 
in  Newell  v.  People,  7  N.  Y.  (3  Seld.)  0,  in 
passing  upon  the  validity  of  an  act  of  the 
Legislature  undertaking  to  make  a  loan  for 
the  state  by  pledging  certain  state  revenues 
for  Its  repayment,  under  a  clause  exempting 
the  state  from  all  liability  to  pay  any  de- 
ficiency that  might  arise  In  the  fund  pledged 
for  the  repayment  of  the  loan,  held  that  a 
state  debt,  within  the  meaning  of  the  Con- 
stitution, would  be  created. 

In  Mayor  and  City  Council  of  Baltimore 
v.  Gill,  31  Md.  375,  the  city  of  Baltimore 
undertook  to  make  a  loan  by  hypothecating 
a  number  of  shares  of  the  capital  stock  of 
the  Baltimore  &  Ohio  Railroad  Company, 
which  it  owned.  The  ordinance  authorizing 
the  loan  provided  that  the  parties  lending 
the  money  should  look  for  its  repayment  ex- 


clusively to  the  stock  pledged,  and  that  in 
no  event  should  the  city  be  liable  or  respon- 
sible for  the  return  or  repayment  of  any 
part  of  the  loan,  even  though  the  stock 
pledged  should  prove  insufficient  for  Its  re- 
payment It  was  held  that  this  was  adopted 
for  the  purpose  of  avoiding  the  restriction 
imposed  by  the  Constitution  upon  the  bor- 
rowing capacity  of  the  city ;  and,  in  holding 
that  it  was  altogether  ineffective  tor  that 
purpose,  It  was  said:  "It  has  been  argued 
that  no  debt  is  created  by  the  ordinance,  be- 
cause, by  the  second  section,  it  Is  provided 
that  the  parties  loaning  the  money  shall 
look  for  Its  repayment  exclusively  to  the 
stock  pledged,  and  that  In  no  event  Is  the 
city  to  be  liable  or  responsible  for  the  re- 
turn or  repayment  of  any  part  thereof,  even 
though  the  stock  pledged  should  prove  insuf- 
ficient This  provision  was  doubtless  adopt- 
ed for  the  purpose  of  avoiding  the  restric- 
tion imposed  by  the  Constitution.  We  think 
it  altogether  ineffectual  for  that  purpose.  A 
debt  is  money  due  upon  a  contract,  without 
reference  to  the  question  of  the  remedy  for 
Its  collection.  It  is  not  essential  to  the  cre- 
ation of  a  debt  that  the  borrower  should  be 
liable  to  be  sued  therefor.  No  suit  can  be 
maintained  against  the  state  by  one  of  its 
citizens,  and  yet  debts  are  created  by  the 
state,  which  it  is  bound  in  good  faith  to  pay. 
If  money  be  borrowed  by  the  mayor  and  city 
council,  which,  by  the  contract  is  to  be  re- 
paid, it  Is  immaterial  to  Inquire  whether 
the  city  is  liable  to  be  sued  therefor,  or  Its 
payment  be  secured  by  the  pledge  or  hypoth- 
ecation of  specific  property  held- by  the  city. 
It  would  be,  in  our  judgment,  equally  the 
creation  of  a  debt  within  the  meaning  of  the 
Constitution  in  one  case  as  in  the  other. 
The  Constitution  is  not  to  have  a  narrow  or 
technical  construction,  but  must  be  under- 
stood and  enforced,  according  to  the  plain 
and  common-sense  meaning  of  Its  terms. 
The  plain  Intent  of  this  section  is  to  re- 
strain the  municipal  government  of  Balti- 
more from  borrowing  money,  except  for  the 
purposes  and  in  the  manner  prescribed,  ei- 
ther upon  the  general  credit  of  the  city  or 
by  a  pledge  of  its  revenues  or  assets ;  there- 
by creating  a  debt  and  imposing  additional 
burdens  upon  the  citizens,  which  may  direct- 
ly or  Indirectly  involve  increased  taxation. 
This  Is  not  a  new  question.  By  the  twelfth 
section  of  the  Constitution  of  New  York,  the 
Legislature  was  prohibited  from  creating  a 
debt,  except  for  the  purposes,  and  in  the 
manner  specified  and  excepted  In  the  Consti- 
tution. An  act  was  passed  which  provided 
for  borrowing  a  sum  of  money,  and  its  re- 
payment was  secured  by  the  hypothecation 
of  certain  state  revenues,  to  be  derived  from 
the  canals.  The  law  contained  a  provision. 
similar  to  that  in  the  ordinance  before  us. 
declaring  that  'the  state  should  in  no  event 
be  liable  to  make  up  any  deficiency  in  the 
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canal  revenue,  or  to  redeem  the  certificates 
from  any  other  source  than  the  canal  rev- 
enues, as  directed  by  the  act'  In  the  case 
of  Rodman  v.  Munson,  in  the  Supreme  Court, 
13  Barb.  (N.  Y.)  63,  and  In  Newell  v.  People, 
in  the  Court  of  Appeals,  7  N.  T.  (3  Seld.)  9 
to  139,  the  question  was  considered  whether 
the  'act  was  in  violation  of  the  provision  of 
the  Constitution,  forbidding  the  creation  of 
a  debt  In  both  cases,  It  was  ruled  upon 
full  argument  and,  in  our  opinion,  upon 
sound  reason,  that  the  act  created  a  state 
debt  within  the  meaning  of  the  Constitution, 
notwithstanding  the  clause  exempting  the 
state  from  all  liability  to  pay  any  deficiency 
that  might  arise  in  the  fund  pledged  for  its 
payment" 

In  Browne  v.  Boston,  179  Mass.  321,  60  N. 
E.  934,  the  dty  of  Boston  desired  to  acquire 
certain  land.  The  price  asked  for  it  was 
$226,000.  The  borrowing  capacity  of  the  city, 
under  the  statute  limiting  Its  indebtedness, 
was  but  little  over  $24,000,  and  it  had  no 
money  In  its  treasury  available  for  the  pur- 
chase of  the  land.  It  was  arranged  with 
the  owners  of  It  that  they  should  mortgage 
it  to  third  parties  for  1202,000,  and  the  city 
should  buy  it  subject  to  the  mortgages  for 
$24,000.  The  city  was  not  to  be  mentioned 
in  the  mortgages,  and  the  deeds  to  it  were  to 
contain  the  statement  that  it  was  not  to  be 
held  liable  in  any  way  for  the  payment  of 
the  mortgages  or  the  interest  thereon.  In 
a  proceeding  to  enjoin  the  city  from  carrying 
out  the  transaction,  It  was  held  that  it  was, 
in  substance  and  effect  a  purchase  of  the 
land  by  the  city  for  the  sum  of  $226,000,  and 
it  was  enjoined  from  consummating  the  sale, 
because  It  would  thus  have  Incurred  an  in- 
debtedness beyond  its  borrowing  capacity. 
In  so  holding,  the  court  said:  "It  is  true  that 
no  action  could  be  maintained  against  the 
city  for  the  balance  of  the  purchase  price, 
and  that  In  that  sense  the  city  would  not  be 
Indebted  for  such  balance.  But  the  property, 
when  conveyed,  will  be  subject  to  the  mort- 
gages that  have  been  placed  upon  it  pursu- 
ant to  the  arrangement  that  has  been  made, 
and  the  dty  either  will  have  to  pay  them  or 
submit  to  have  the  property  taken  from  It 
by  foreclosure  proceedings." 

Another  authority  to  be  cited  in  support 
of  the  decree  of  the  court  below  is  Joliet  v. 
Alexander,  194  111.  457,  62  N.  E.  861.  The 
city  of  Joliet  had  a  system  of  waterworks 
and  adopted  an  ordinance  to  extend  it  by  Is- 
suing bonds  for  that  purpose,  to  be  paid  out 
of  the  water  fund,  and  to  be  secured  by  a 
mortgage  upon  the  waterworks.  The  ordi- 
nance was  in  accordance  with  the  statute  of 
the  state  authorizing  cities  to  build  or  extend 
waterworks.  The  city  was  indebted  in  ex- 
cess of  the  constitutional  limit  of  S  per  cent, 
of  the  value  of  Its  taxable  property.  It  was 
held  that  the  issue  of  the  bonds,  though  to 
be  paid  out  of  a  special  fund,  would  create 


a  debt  of  the  dty,  and,  being  in  excess  of  the 
Indebtedness  permitted  by  the  Constitution, 
the  issue  was  enjoined,  the  court  saying:  "It 
is  claimed  that  the  certificates  Issued,  and  se- 
cured upon  property  of  the  dty  under  this 
act  and  the  ordinance  will  not  constitute  a 
debt,  and  that  no  Indebtedness  will  be  there- 
by Incurred,  because  the  holder  of  certificates 
cannot  enforce  their  payment  out  of  general 
funds  of  the  city,  and  the  only  effect  of  the 
mortgage  will  be  to  Insure  that  the  water- 
works will  earn  the  money  to  pay  for  the 
extension.  It  is  true  that  no  action  can  be 
maintained  against  the  dty  on  the  certifi- 
cates other  than  to  compel  it  to  appropriate 
the  water  fund  to  their  payment  and  to  make 
the  dty  defendant  in  a  foreclosure  suit  by 
which  its  property  is  taken  and  applied  to 
such  payment  But  it  Js  not  essential  that 
there  should  be  a  right  of  action  on  the  cer- 
tificates against  the  city  in  order  to  consti- 
tute a  debt  where  its  money  or  property  can 
be  taken  in  payment" 

While  some  courts  have  sustained  the  con- 
tention of  the  appellant  that  the  debt  which 
it  would  create  is  not  one  forbidden  within 
the  meaning  of  the  Constitution,  the  weight 
of  authorities,  Including  our  own,  sustains 
the  sounder  rule  that  the  letter  and  spirit'  of 
constitutional  restriction  upon  municipal  in- 
debtedness is  not  to  be  evaded  by  any  scheme 
or  device,  such  as  the  appellant  would  adopt 
In  determining  whether  any  legislative  or 
municipal  act  conflicts  with  the  Constitution, 
Its  substance,  and  not  Its  form,  must  always 
be  the  test  To  sanction  what  the  appellant 
proposes  to  do  would  permit  municipalities, 
burdened  with  debt  almost  up  to  the  constitu- 
tional limit  to  constantly  overstep  it  with 
results  easily  to  be  conjectured.  Public  im- 
provements, which  could  not  be  made  In  the 
face  of  the  Constitution,  would  be  made  In 
defiance  of  it  To  permit  a  borough  or  dty 
to  borrow  money  under  a  contract  that  it 
shall  not  be  liable  for  its  repayment  but  that 
the  lender  must  look  solely  to  pledged  mu- 
nicipal property  or  assets,  would,  In  effect 
annul  the  constitutional  restriction  upon 
munldpal  Improvidence,  and  strike  down  a 
safeguard  against  municipal  profligacy. 

The  Constitution  is  not  to  be  thus  set  at 
naught  and  the  decree  of  the  court  below  is 
affirmed,  at  appdlant's  costs. 


In  re  TODD'S  ESTATE. 

Appeal  of  HAVERSOTCK. 

(Supreme  Court  of  Pennsylvania.    Oct  14, 
1912.) 

Wills  (§  667*)—  Codich.—  Construction  — 
Legacy— Ademption. 

Testatrix  gave  to  her  grandnepbew,  to  whom 
she  did  not  stand  in  loco  parentis,  ail  obliga- 
tions which  she  should  hold  against  him  at  the 
rime  of  her  death,  on  condition  that  he  pay 
the  interest  thereon  to  that  date.  By  the  same 
clause  she  also  gave  him  such  principal  sum 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  &  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexes 
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of  money  as  would  make  "this  bequest,"  in 

addition  to  the  securities,  "equivalent  to  a  prin- 
cipal sum  of  $25,000."  After  making  the  will 
testatrix  surrendered  to  the  legatee  all  the 
obligations  she  held  against  him  in  considera- 
tion of  an  agreement  to  pay  her  an  annuity  of 
$314.  Thereafter  she  made  a  codicil,  by  which 
she  revoked  the  legacy  clause  In  the  will  and 
proceeded,  "I  now  give  and  bequeath"  to  him 
"all  of  the  judgments,  notes  and  other  obliga- 
tions against  him  1  may  hold  at  the  time  of 
my  death,  on  condition  that  he  pay  the  interest 
on  all  such  securities  up  to  the  time  of  my 
death;"  and  in  addition  she  gave  him  such  a 
principal  sum  of  money  as  should  make  the  be- 
quest equivalent  to  a  principal  sum  of  $20,000. 
Held,  that  the  legatee  was  entitled  to  receive 
the  full  sum  of  $20,000  from  the  executor. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  {  1240;  Dec.  Dig.  f  567.*] 

Appeal  from  Orphans'  Court,  Cumberland 
County. 

Judicial  settlement  of  the  estate  of  Sarah 
A.  Todd,  deceased.  From  a  decree  dismiss- 
ing exceptions  of  S.  W.  Haverstlck  to  the 
report  of  C.  S.  Brinton,  Esq.,  auditor,  ex- 
ceptant appeals.    Reversed. 

Argued  before  BROWN,  POTTER,  ELKIN, 
STEWART,  and  MOSCHZISKER,  JJ. 

E.  M.  Biddle,  Jr.,  of  Philadelphia,  for  ap- 
pellant Joseph  P.  McKeehan,  of  Carlisle, 
for  appellee. 

POTTER*  J.  This  is  an  appeal  from  the 
decree  of  the  orphans'  court  of  Cumberland 
county,  affirming  the  report  of  an  auditor  ap- 
pointed to  make  distribution  of  the  amount 
in  the  hands  of  the  executors  of  the  decedent. 

Mrs.  Sarah  A.  Todd,  of  Carlisle,  Pa.,  ex- 
ecuted her  will  upon  November  6,  1906.  In 
the  fourteenth  section  she  provided  as  fol- 
lows: "I  give  and  bequeath  to  S.  W.  Hav- 
erstlck, of  Carlisle,  Pa.,  all  the  judgments, 
notes  and  other  obligations  against  him  I 
may  bold  at  the  time  of  my  death,  on  condi- 
tion that  he  pay  the  Interest  on  all  such  se- 
curities up  to  the  time  of  my  death.  In 
addition  to  these,  I  hereby  give  and  bequeath 
to  the  said  S.  W.  Haverstlck  such  a  princi- 
pal sum  of  money  that  shall  make  this  be- 
quest equivalent  to  a  principal  sum  of  twen- 
ty-five thousand  dollars.*' 

Upon  the  date  when  the  will  was  made,  the 
testatrix  held  Judgments,  notes,  and  other 
obligations  against  S.  W.  Haverstlck,  includ- 
ing liens  against  real  estate  owned  by  him, 
amounting  In  all  to  $7,850.  But  nearly  six 
months  later,  on  April  15,  1907,  Mrs.  Todd 
satisfied  of  record  the  Judgments  and  mort- 
gages, and  canceled  and  surrendered  the 
notes  and  other  obligations  held  by  her 
against  S.  W.  Haverstlck.  At  the  same  time 
Haverstlck  executed  a  new  agreement,  which 
recited  that  Mrs.  Todd  held  obligations 
against  him,  aggregating  $7,850,  and  that  she 
had  agreed  to  satisfy  and  cancel  all  such  ob- 
ligations In  consideration  of  the  written 
promise  of  Haverstlck  to  pay  her  annually 
the  sum  of  $314,  being  interest  on  $7,860  at 
4  per  cent,  per  annum  during  her  natural 


life.  By  a  subsequent  Indorsement  on  the 
paper,  It  was  agreed  the  Interest  should  be 
paid  semiannually.  A  little  more  than  nine 
months  later,  on  January  20,  1908,  Mrs.  Todd 
made  a  codicil  to  her  will,  as  follows:  The 
14th  section  of  my  will  I  revoke,  and  In  lieu 
thereof  I  now  give  and  bequeath  to  S.  W. 
Haverstlck,  of  Carlisle,  Pa.,  all  of  the  Judg- 
ments, notes  and  other  obligations  against 
htm  I  may  hold  at  the  time  of  my  death,  on 
condition  that  he  pay  the  Interest  on  all 
such  securities  up  to  the  time  of  my  death. 
In  addition  to  these  I  hereby  give  and  be- 
queath to  the  said  S.  W.  Haverstlck  such  a 
principal  sum  of  money  that  shall  make  the 
bequest  equivalent  to  a  principal  sum  of 
twenty  thousand  dollars.  It  is  understood 
and  agreed  by  the  said  S.  W.  Haverstlck 
that  he  will  continue  to  render  the  same  at- 
tention and  service  to  the  care  and  comfort 
of  my  son,  Wilson  L.  Todd,  as  he  has  been 
accustomed  to  do  during  my  lifetime.''* 

It  will  be  noted  that  the  codicil  reduced 
the  amount  of  the  bequest  from  $25,000  to 
$20,000,  and  it  recited  an  agreement  upon  the 
part  of  Haverstlck  to  care  for  and  serve  the 
son  of  the  testatrix.  The  obligation  to  pay 
the  sum  of  $314  Interest  annually,  in  semi- 
annual installments,  was  the  only  obligation 
held  by  the  testatrix  against  Haverstlck  at 
the  date  of  the  codicil,  and  at  the  date  of 
her  death,  which  occurred  October  19,  1909. 

The  auditor  appointed  by  the  court  below 
to  make  distribution  held  that  the  amount 
of  Haverstlck's  obligations  that  were  In  Mrs. 
Todd's  bands  when  the  original  will  was 
made,  $7,850,  was  to  be  deducted  from  the 
legacy  of  $20,000  given  him  by  the  codicil, 
and  therefore  awarded  him  $12,150  only.  Ex- 
ceptions filed  by  Haverstlck  were  dismissed 
by  the  court  and  the  report  confirmed.  Hav- 
erstlck has  appealed,  and  the  single  question 
raised  is  whether  the  auditor  and  the  court 
below  erred  In  deducting  the  sum  of  $7,S"J© 
from  the  legacy  left  to  appellant 

The  language  of  the  codicil  Is  clear.  It 
gives  to  S.  W.  Haverstlck  the  sum  of  $20,000. 
less  such  notes  and  obligations  as  the  testa- 
trix should  hold  against  him  at  the  time  of 
her  death.  Admittedly  at  that  time  the  ouly 
obligatlon  she  held  was  the  agreement  to 
pay  Interest,  and  that  obligation  was  dis- 
charged by  payment  in  full.  The  legacy  was 
not  of  the  judgments,  notes,  and  obligations 
held  by  testatrix  when  the  will  was  made, 
but  only  of  such  as  "I  may  hold  at  the  time 
of  my  death."  As  she  held  none  at  that 
time,  the  legacy  was  effective  for  the  full 
amount,  unless  the  surrender  and  cancella- 
tion of  the  obligations  prior  to  the  making 
of  the  codicil  Is  to  be  regarded  as  an  ademp- 
tion or  satisfaction  of  the  legacy  to  that  ex- 
tent The  presumption  which  arises  where 
the  testator  Is  the  parent  of  the  legatee,  or 
stands  in  loco  parentis,  that  a  gift  made  in 
the  lifetime  of  the  testator  is  Intended  as 
an  ademption  or  satisfaction  of  the  legacy 
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does  not  arise  here.  The  testatrix  was  the 
great  aunt  of  the  legatee,  and  it  does  not  ap- 
pear that  she  ever  assumed  the  duties  of  a 
parent  towards  him.  It  does  appear  that 
the  relations  of  debtor  and  creditor  existed. 
She  loaned  him  money  and  took  his  obliga- 
tions, and  he  paid  her  Interest  In  so  far 
as  appears  from  the  evidence,  or  from  the 
will,  the  legacy  was  pure  bounty,  or  was  a 
reward  for  services  rendered  and  to  be  ren- 
dered by  appellant  to  testatrix  and  her  son. 
We  find  nothing  in  the  record  from  which  it 
can  fairly  be  Inferred  that  the  testatrix  In- 
tended the  gift  to  appellant  of  the  obliga- 
tions and  evidences  of  indebtedness  as  a  sat- 
isfaction pro  tanto  of  the  legacy. 

The  auditor  accepted  as  a  correct  state- 
ment of  the  law  the  suggestion  that  a  legacy 
can  be  reduced  or  adeemed  only  by  what 
occurs  subsequent  to  the  making  of  the  will, 
and  not  by  anything  that  transpires  prior 
to  that  date.  But  he  failed  to  apply  the 
principle  to  this  case.  The  obligations  were 
surrendered  by  Mrs.  Todd  on  April  15,  1907. 
and,  as  noted  above,  on  January  20,  1908, 
she  executed  the  codicil  to  her  will,  which 
expressly  revoked  the  section  of  the  will  con- 
taining the  legacy  to  appellant.  The  codicil 
substituted  a  new  will,  in  so  far  as  that  por- 
tion of  it  was  concerned,  as  she  said,  "I  now 
give  and  bequeath  to  S.  W.  Haverstlck,"  etc. 
By  revoking  the  entire  original  fourteenth 
section,  instead  of  merely  reducing  the 
amount  of  the  legacy,  as  she  might  have 
done,  and  by  the  use  of  the  word  "now," 
the  testatrix  showed  a  clear  Intention  that 
the  codicil  should  speak  as  of  Its  date. 
While  at  that  time  she  held  no  obligation 
against  appellant,  except  the  agreement  to 
pay  interest,  yet  it  was  quite  possible  that 
new  and  additional  obligations  might  be  cre- 
ated before  her  death.  She  had  loaned  him 
money  before,  and  she  might  do  so  again. 
We  are  not  able  to  see  any  intention  upon 
the  part  of  testatrix  to  describe  obligations 
which  she  had  already  satisfied,  canceled, 
and  surrendered,  when  she  referred  in  the 
codicil  to  "judgments,  notes  and  other  ob- 
ligations against  him  I  may  hold  at  the  time 
of  my  death."  If  testatrix  had  intended  to 
deduct  from  the  legacy  the  amount  of  the 
obligations  which  at  that  time  were  canceled 
and  surrendered,  It  would  have  been  very 
easy  for  her  to  have  said  so.  In  the  origi- 
nal will  she  gave  appellant  $25,000,  Includ- 
ing the  obligations,  which  then  had  a  face 
value  of  $7,850.  When  she  drew  the  codicil, 
having  in  the  meantime  surrendered  the  ob- 
ligations, she  reduced  the  legacy  by  the  sum 
of  $5,000.  We  think  it  reasonable  to  sup- 
pose that,  while  this  reduction  was  less 
than  the  amount  of  the  gift,  yet  it  was  made 
because  she  had  it  in  mind,  and  she  then  in- 
tended appellant  to  receive  from  her  estate 
the  full  sum  of  $20,000,  less  any  future  in- 
debtedness to  her  which  he  might  incur  pri- 
or to  her  death.     We  conclude  that  S.  W. 


Haverstlck  Is  entitled  to  receive  from  the 
fund  for  distribution  the  full  sum  of  $20,000, 
without  any  deduction. 

The  assignments  of  error  from  the  second 
to  the  eighth,  inclusive,  are  sustained,  and 
the  decree  of  the  orphans'  court,  to  the  ex- 
tent herein  indicated,  is  reversed.  The  rec- 
ord is  remitted' to  the  court  below,  that  the 
decree  of  distribution  may  be  modified  ac- 
cordingly. 


In  re  TODD'S  ESTATE. 

Appeal  of  SARAH  A.  TODD  MEMORIAL 
HOME. 

(Supreme  Court  of  Pennsylvania.    Oct.  14, 
1912.) 

1.  Wills  (|  734*)— Legacies— Interest— Re- 
mainder. 

Where  testatrix  bequeathed  money  in  trust 
to  pay  the  income  to  her  grandson  for  life,  re- 
mainder as  to  the  principal  to  his  surviving 
children  when  they  become  21,  and  the  grand- 
son died  before  the  testatrix,  leaving  an  infant 
daughter  surviving,  to  whom  testatrix  did  not 
stand  in  loco'  parentis,  and  who  was  neither 
destitute  nor  in  need  or  an  allowance  for  main- 
tenance, the  granddaughter  was  not  entitled  to 
interest  on  the  legacy  during  the  year  from 
testatrix's  death. 

[Ed.  Note.— For  other  cases,  «ee  Wills,  Cent. 
Dig.  H  1847-1872;  Dec  Dig.  {  734. »] 

2.  Taxation  (J  879*)— Collateral  Inherit- 
ance Tax — Legacies  Paid  in  Lifetime  of 
Testathix— Statutes. 

Where  a  transfer  is  intended  to  take  ef- 
fect, either  in  possession  or  enjoyment,  after 
the  grantor's  death,  the  property  conveyed  in 
subject  to  the  collateral  inheritance  tax  impos- 
ed by  Act  May  6,  1887  (P.  I*.  79),  though  the 
right  to  income  is  retained  during  the  life  of 
the  transferror,  and  the  enjoyment  does  not 
take  effect  until  his  death. 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Cent.  Dig.  §  1702;  Dec.  Dig.  f  879.*] 

3.  Taxation  (f  879*)— Collateral  Inherit- 
ance Tax  —  Conveyance  During  Testa- 
trix's Lifetime. 

.  Where  testatrix  bequeathed  certain  lega- 
cies, the  principal  of  which  was  paid  over  to 
the  legatees  during  her  lifetime,  taking  obliga- 
tions from  them  to  pay  interest  during  her  life, 
the  transfers  were  subject  to  the  collateral  in- 
heritance tax  on  testatrix's  death. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  |  1702;   Dec.  Dig.  |  879.*] 

Appeal  from  Orphans'  Court,  Cumberland 
County. 

Judicial  settlement  of  the  estate  of  Sarah 
A.  Todd,  deceased.  Appeal  by  the  Sarah  A. 
Todd  Memorial  Home  from  a  decree  dismiss- 
ing exceptions  to  the  report  of  C.  S.  Brlnton, 
Esq.,  auditor.    Modified  and  affirmed. 

Argued  before  BROWN,  POTTER,  ELKIN, 
STEWART,  and  MOSCHZISKER,  JJ. 

E.  M.  Blddle,  Jr.,  of  Philadelphia,  for  ap- 
pellant Joseph  P.  McKeehan,  of  Carlisle, 
and  Geo.  L.  Reed,  of  Harrisburg,  for  George 
Edward  Reed,  trustee.  S.  B.  Sadler,  of  Car- 
lisle, for  the  Commonwealth. 
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POTTER,  J.  In  the  second  clanse  of  the 
will  of  Mrs.  Sarah  A.  Todd,  of  Carlisle,  Pa., 
she  gave  to  Dr.  George  Edward  Reed  the 
sum  of  $25,000,  In  trust,  the  Income  thereof  to 
be  paid  to  her  grandson,  Walter  Holroyd 
Todd,  during  his  life,  and  at  bis  death  the 
principal  sum  to  be  paid  over,  share  and 
share  alike,  to  the  surviving  children  of  the 
said  grandson;  the  share  of  any  minor  to 
remain  in  the  hands  of  the  trustee  until  said 
minor  attained  the  age  of  21  years.  It  is 
admitted  that  Walter  Holroyd  Todd  died  in 
the  lifetime  of  his  grandmother,  leaving  one 
child,  Anne  Wilson  Todd,  a  minor,  to  survive 
him.  The  auditor  awarded  to  the  trustee  of 
the  minor  child  the  sum  of  $837  as  Interest 
on  the  legacy  of  $25,000,  given  as  above,  from 
the  date  of  the  death  of  testatrix  to  May  6, 
1910,  when  it  was  paid  by  the  executors  to 
the  trustee.  To  this  award  of  interest  the 
Sarah  A.  Todd  Memorial  Home,  the  residuary 
legatee,  excepted;  but  the  court  below  dis- 
missed the  exception  and  confirmed  the  re- 
port 

[1]  This  appeal  has  been  taken  on  behalf 
of  the  residuary  legatee,  and  in  the  first  and 
second  assignments  error  is  alleged  in  the 
.  dismissal  of  the  exceptions'  to  the  award  of 
Interest  upon  the  legacy  to  the  child  of  Wal- 
ter Holroyd  Todd  from  the  death  of  the  tes- 
tatrix. The  general  rule  upon  the  subject  is 
thus  stated  in  a  late  case:  "It  Is  plainly  rea- 
sonable, and  the  authorities  agree,  that  a 
legacy  bears  interest  from  the  time  it  is  pay- 
able under  the  terms  of  the  will.  If  the  time 
is  not  fixed,  then  Interest  runs  from  the  ex- 
piration of  a  year  from  the  testator's  death." 
Gunning's  Estate,  234  Pa.  148,  83  Atl.  63. 
Mr.  Chief  Justice  Gibson  said.  In  Gill's  Ap- 
peal, 2  Pa.  221,  222:  "The  case  of  a  destitute 
child,  which  alone  is  excepted  out  of  the  rule 
that,  in  the  absence  of  specific  Intention  to 
the  contrary,  a  legacy  does  not  bear  interest 
before  it  is  payable,  rests  on  the  natural  ob- 
ligation of  a  father  to  maintain  the  helpless 
being  he  has  contributed  to  bring  into  the 
world  till  it  can  maintain  Itself;  and  interest 
is  allowed  on  a  legacy  to  it,  not  as  Interest, 
but  as  maintenance."  In  Leech's  Appeal,  44 
Pa.  140,  142,  Mr.  Chief  Justice  Lowrie  said: 
"It  is  only  by  equity  that  any  [Interest]  can 
be  allowed;  and  it  allows  none  on  such  a 
legacy,  except  where  the  relation  of  the  lega- 
tee to  the  testator,  in  connection  with  cir- 
cumstances of  destitution  and  dependence  of 
the  legatee,  seems  to  demand  it,  and  thus  to 
support  the  supposition  that  it  was  intend- 
ed." In  2  Williams  on  Executors  (7th  Am. 
Ed.  1895)  i  1287,  it  Is  said:  "A  further  ex- 
ception to  the  rule  exists  in  the  case  of  a 
legacy  given  to  a  child  by  a  parent,  or  one 
In  loco  parentis,  whether  by  way  of  portion 
or  not,  in  which  Instance  the  court  will  give 
Interest  from  the  death,  to  create  a  provision 
for  its  maintenance."  At  section  1201  it  is 
also  said:  "The  proper  definition  of  a  person 
In  loco  parentis  to  a  child  la  a  person  who 


means  to  put  himself  in  the  situation  of  the 
lawful  father  of  the  child,  with  reference  to 
the  father's  office  and  duty  of  making  a  pro- 
vision for  the  child.  •  *  •  Mothers,  great- 
uncles,  uncles,  grandfathers  or  grandmother?, 
or  putative  fathers  are  not  to  be  considered 
In  loco  parentum,  unless  they  have  Intended 
to  assume  the  office  and  duty  of  a  parent." 

In  the  present  case  there  la  nothing  in  the 
will  to  indicate  any  Intention  upon  the  part 
of  Mrs.  Todd  to  assume  the  duties  of  a  parent 
to  the  child  of  her  grandson.  When  the  will 
was  made,  the  grandson  was  living,  and  the 
gift  to  his  child  or  children  was  In  remainder, 
after  the  expiration  of  the  life  estate  given 
to  him.  Nor  Is  there  anything  in  the  evidence 
to  show  that  the  child  Is  destitute,  or  In  need 
of  the  allowance  for  Its  maintenance.  We 
cannot,  therefore,  hold  that  the  testatrix  was 
in  loco  parentis  to  her  great-grandchild. 

Another  exception  to  the  rule  is  where  an 
annuity  or  the  income  of  a  fund  for  life  Is 
given,  in  which  cases  Interest  runs  from  the 
death  of  the  testator.  Eyre  v.  Goldlng,  5 
Bin.  472;  Hilyard's  Estate,  5  Watts  Se  S.  30; 
Flickwir's  Estate,  136  Pa.  374,  20  Atl.  51S: 
Brown's  Estate,  190  Pa.  464,  42  Atl.  890.  If 
Walter  Holroyd  Todd  had  survived  his  grand- 
mother, undoubtedly  he  would  have  been  en- 
titled, under  the  above  cases,  to  interest  from 
the  date  of  her  death.  But  he  did  not  sur- 
vive her,  and  there  is  no  gift  of  income  to 
his  children.  The  principal  sum  only  Is  given 
to  them.  The  daughter  of  the  grandson  is 
in  the  same  position  as  though  the  legacy  had 
been  given  to  her  without  any  estate  pre- 
cedent, and  without  any  time  fixed  for  pay- 
ment. She  was  not,  therefore,  entitled  to  in- 
terest The  first  and  second  assignments  of 
error  are  sustained. 

[2]  The  remaining  assignments  of  error 
question  the  liability  of  the  estate  to  the 
payment  of  collateral  inheritance  tax  upon 
certain  legacies.  At  various  times  after  her 
will  was  made  the  testatrix  paid  to  various 
churches  to  which  she  had  given  legacies, 
with  one  exception  the  amounts  of  such  lega- 
cies, taking  from  them  obligations  or  "an- 
nuity notes,"  by  which  they  agreed  to  pay 
her  interest  on  the  amounts  during  the  term 
of  her  natural  life.  She  had  also  taken  such 
obligations  or  notes  from  the  churches  to 
which  she  had  previously  made  gifts  enu- 
merated in  her  will.  She  did  the  same  with 
respect  to  a  legacy  to  8.  W.  Haverstick.  The 
auditor  held  that  the  entire  amount  of  the 
gifts  represented  by  these  "annuity  notes" 
was  subject  to  collateral  Inheritance  tax,  and 
by  the  terms  of  the  will  was  payable  out  of 
the  balance  of  the  estate.  Exceptions  were 
filed  to  thls-ruling  by  the  residuary  legatee, 
and  the  court  below  sustained  the  exceptions 
as  to  the  notes  given  before  the  will  was 
made,  but  dismissed  those  relating  to  the 
notes  given  in  payment  of  legacies  contained 
in  the  will.  The  conclusions  reached  by  the 
auditor  in  this  respect  were  as  follows: 

(12)  "The  testatrix  advanced  certain  sums 
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to  churches  and  others,  receiving  therefor 
notes,  which  provided  for  the  payment  of  In- 
come to  her  at  the  legal  rate  of  interest  [save 
the  note  of  S.  W.  Haveretick,  which  bears 
Interest  at  the  rate  of  4  per  cent]  during  her 
life.  The  possession  of  the  fund  was  trans- 
ferred, but  the  enjoyment  thereof  was  re- 
served during  life.  Under  such  circum- 
stances the  fund  is  chargeable  with  collater- 
al Inheritance  tax." 

(15)  "The  notes  before  us  are,  in  effect, 
testamentary  gifts,  though  the  fund  passed 
upon  the  giving  of  the  obligations  in  the  life- 
time of  the  decedent" 

(16)  "In  the  will  Itself  they  are  considered 
In  the  light  of  testamentary  gifts,  as  is  evi- 
denced by  frequent  references  to  these  vari- 
ous transfers." 

Upon  the  facts  shown  we  think  these  con- 
clusions are  sound,  and  they  are  amply  sus- 
tained by  the  authorities. 

In  RelBh  v.  Commonwealth,  106  Pa.  521, 
526,  the  owner  of  property,  both  real  and 
personal,  conveyed  it  absolutely  to  bis  broth- 
er, taking  a  bond  conditioned  for  the  pay- 
ment of  the  net  income  accruing  from  the 
property  so  conveyed.  Upon  the  death  of 
the  grantor  the  property  was  held  to  be  sub- 
ject to  collateral  inheritance  tax.  Mr.  Jus- 
tice Clark  said:  "The  whole  matter  depends 
upon  the  single  fact  whether  or  not  the 
transfer  was  made  or  Intended  to  take  effect 
In  enjoyment  at  the  death  of  the  grantor. 
The  policy  of  the  law  will  not  permit  the 
owner  of  an  estate  to  defeat  the  plain  pro- 
visions of  the  collateral  inheritance  law  by 
any  device  which  secures  to  him  for  life  the 
income,  profits,  and  enjoyment  thereof;  it 
must  be  by  such  a  conveyance  as  parts  with 
the  possession,  the  title,  and  the  enjoyment 
in  the  grantor's  lifetime."  This  case  was  fol- 
lowed in  Selbert's  Appeal,  110  Pa.  329,  381,  1 
Atl.  346,  Du  Bois'  Appeal,  121  Pa.  368,  387, 
15  Atl.  641,  and  Lines'  Estate,  155  Pa.  378, 
393,  26  Atl.  728.  Under  the  provisions  of  the 
act  of  May  6,  1887  (P.  L.  79)  |  1,  where  a 
deed  or  transfer  is  intended  to  take'  effect 
either  in  possession  or  enjoyment,  after  the 
grantor's  death,  the  property  conveyed  is 
subject  to  the  tax.  When  the  right  to  in- 
come is  retained  during  the  life,  the  convey- 
ance, as  to  enjoyment  does  not  take  effect 
until  the  death  of  the  grantor. 

[3]  The  effect  of  the  scheme  adopted  in  the 
present  case  was  to  give  to  the  testatrix  a 
life  Income  from  the  legacy  greater,  perhaps, 
than  could  be  derived' from  an  ordinary  in- 
vestment; and  the  full  enjoyment  of  the 
principal  could  be  had  by  the  legatees  only 
after  the  death  of  the  testatrix. 

The  position  taken  by  the  auditor,  and  af- 
firmed by  the  court  below,  in  awarding  to  the 
commonwealth  collateral  inheritance  tax  on 
the  legacies  given,  with  a  reservation  of  In- 
terest thereon  during  the  life  of  the  testatrix, 
was  entirely  correct 


No  appeal  has  been  taken  from  the  action 
of  the  court  below,  reversing  the  award  by 
the  auditor  of  tax  upon  the  gifts  made  by 
the  testatrix  before  the  date  of  the  will,  but 
Intended  to  be  testamentary.  That  question 
is  not  therefore  before  us.  The  assignments 
of  error  from  the  fourth  to  the  eleventh,  in- 
clusive, are  dismissed. 

The  decree  of  the  court  below,  except  as 
herein  modified  by  the  disallowance  of  inter- 
est upon  the  legacy  to  Dr.  George  Edward 
Reed,  in  trust  for  Anne  Wilson  Todd,  is 
affirmed. 


SWARTZ  v.  BOROUGH  OP  CARLISLE. 

(Supreme  Court  of  Pennsylvania.    Oct  14, 
1912.) 

L  Municipal  Corporations  (|  864*)— Stat- 
utes (|  95*)— Validity— Special  Legisla- 
tion —  Curative  Act  —  Municipal  Elec- 
tions. 

Act  June  19,  1911  (P.  L.  1044),  validating 
municipal  elections  for  increasing  indebtedness 
invalid  because  of  failure  to  observe  certain 
statutory  requirements,  was  not  Invalid  as  spe- 
cial legislation,  nor  as  violative  of  Const,  art 
9,  §  8,  forbidding  municipalities  to  increase 
their  indebtedness  to  an  amount  exceeding  2 
per  cent  of  the  assessed  valuation  without  the 
assent  of  electors  at  a  public  election. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Die,  §§  1828-1835;  Dec. 
Dig.  |_864:*  Statutes,  Cent  Dig.  ff  105,  106; 
Dec  Dig.  f  95.*] 

2.  Municipal  Corporations  (J  859*)— In- 
debtedness —  Increase  —  Defective  Elec- 
tion—Curative  Act. 

That  municipal  authorities  did  not  signify 
their  desire  to  increase  indebtedness  before  an 
election  therefor,  that  the  ballots  were  not 
certified  or  signed  by  county  commissioners, 
that  full  and  proper  return  had  not  been  made 
to  the  court  or  counted  by  the  court,  were  ir- 
regularities as  to  legislative  matters  of  detail 
which  could  be  cured  by  subsequent  retroactive 
legislation,  and  were  cured  by  Act  June  9,  1911 
(P.  L.  1044),  validating  all  municipal  elections 
for  increasing  indebtedness. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |  1814;  Dec.  Dig.  § 
859.*] 

8.  Constitutional  Law  (8186*)— Construc- 
tion and  Operation— Retroactive  Legis- 
lation. 

The  Legislature  has  power  to  legislate 
retrospectively  on  all  matters  not  penal,  nor  in 
violation  of  contracts,  not  expressly  forbidden 
by  the  Constitution. 

[Ed.  Note. — For  other  cases,  see  Constitu- 
tional Law,  Cent  Dig.  g|  526-529;  Dec.  Dig. 
|  186.*] 

Brown,  Mestresat  and  Stewart  JJ.,  dis- 
senting. 

Appeal  from  Court  of  Common  Pleas,  Cum- 
berland County. 

Suit  by  G.  Wilson  Swartz  against  Carlisle 
Borough  From  a  decree  dismissing  the  bill, 
plaintiff  appeals.    Affirmed. 

Bill  in  equity  to  enjoin  the  Issuing  of  mu- 
nicipal bonds.  The  case  turned  upon  the 
constitutionality  of  the  act  of  June  19,  1911 
(P.  L.  1044),  the  material  provisions  of  which 
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are  quoted  In  the  opinion  of  the  Supreme 
Court  The  court  entered  a  decree  dismiss- 
ing the  bill.  Error  assigned  was  the  decree 
of  the  court 

Argued  before  BROWN,  MESTREZAT, 
POTTER,  ELKIN,  STEWART,  and  MOSCH- 
ZISKER,  JJ. 

E.  M.  Blddle,  Jr.,  of  Philadelphia,  and 
Merrill  F.  Hummell,  of  Carlisle,  for  appel- 
lant S.  B.  Sadler  and  A.  R.  Rupley,  Bor- 
ough SoL,  both  of  Carlisle,  for  appellee. 

ELKIN,  J.  At  a  special  election  held  for 
the  purpose  a  majority  of  the  electors  voted 
In  favor  of  Increasing  the  Indebtedness  of  the 
appellee  borough  for  the  purpose  of  construct- 
ing a  main  sewer,  installing  a  disposal  plant, 
and  providing  for  proper  drainage.  The  re- 
turns represented  the  will  of  a  majority  of 
the  electors  as  expressed  by  their  votes  at 
the  election.  There  Is  no  charge  of  fraud, 
or  of  unfair  methods  in  the  conduct  of  the 
election,  nor  Is  it  asserted  that  a  majority 
of  the  voters  did  not  favor  the  Increase  of  in- 
debtedness for  the  purposes  stated  It  is 
urged,  however,  that  the  election  so  held  was 
illegal  because  certain  statutory  requirements 
were  not  observed  in  holding  the  same,  and 
that  the  election  Itself  and  all  subsequent 
proceedings  should  be  declared  void  In  law 
by  reason  of  these  defects.  This  bill  was 
filed  by  a  resident  taxpayer  for  the  purpose 
of  enjoining  the  borough  and  Its  officers  from 
issuing  bonds  for  the  purposes  stated,  and 
from  carrying  out  the  provisions  of  the 
ordinance  providing  for  the  increase  of  in- 
debtedness. An  amended  bill  was  filed  and 
some  questions  are  raised  as  to  whether  the 
amendment  was  proper,  but,  in  the  view  we 
take  of  the  case,  it  is  not  necessary  to  pass 
upon  these  questions,  although  in  some  re- 
spects they  may  have  substantial  merit. 

Without  reference  to  the  pleadings  the 
real  question  In  controversy  Is  the  effect  to 
be  given  the  validating  act  of  June  19,  1911 
(P.  L.  1044).  The  matters  complained  of  are 
as  follows:  That  the  ballots  were  not  proper- 
ly Indorsed  and  certified  by  the  county  com- 
missioners; that  the  borough  council  had 
not  by  separate  vote  expressed  its  intention 
or  desire  to  increase  the  debt;  that  the 
vote  was  not  counted  by  the  court;  and  that 
the  ballot  boxes  were  not  furnished  by  the 
county  commissioners  and  deposited  after  the 
election  with  a  justice  of  the  peace. 

[1]  There  can  be  no  doubt  that  all  of  these 
defects,  if  they  be  deemed  material,  except 
the  last,  were  Intended  to  be  cured  by  the 
act  of  1911.  If  this  act  is  a  valid  exercise 
of  legislative  power,  It  necessarily  follows 
that  the  learned  court  below  took  a  proper 
view  of  the  case,  and  that  the  decree  enter- 
ed there  should  be  affirmed  here.  The  act 
provides  that  all  elections  heretofore  held  by 
any  county,  city,  borough,  township,  school 
district,  or  other  municipality,  for  the  pur- 
pose of  voting  for  or  against  an  increase  of 
Indebtedness  under  the  act  of  April  20,  1874 


(P.  L.  65),  and  Its  amendments,  where  the 
majority  of  the  votes  cast  at  such  election 
was  in  favor  of  such  increase,  "be  and  the 
same  are  hereby  ratified,  confirmed,  and  made 
valid,  notwithstanding  the  authorities  of 
such  county,  city,  borough,  township,  school 
district  or  incorporated  district  did  not,  by 
separate  and  Independent  action  prior  to  the 
ordinance  or  vote  In  pursuance  of  which  no- 
tice of  the  election  was  given  to  the  electors, 
signify  their  desire  for  such  Increase  of  in- 
debtedness, or  where  the  ballots  were  not 
certified  or  signed  by  the  county  commis- 
sioners, or  where  full,  complete  and  proper 
return  of  the  votes  was  not  made  to  the 
proper  court,  or  counted  by  the  court  and. 
notwithstanding  any  defect  or  informality 
In  the  manner  of  giving  notice  of  such  elec- 
tion, all  bonds  Issued  or  to  be  Issued  In  pur- 
suance of  every  such  election  are  hereby  made 
valid,  binding  obligations  of  every  such  coun- 
ty, city,  borough,  township,  school  district  or 
Incorporated  district"  The  act  is  general  in 
its  terms,  and  applies  to  every  county,  city, 
borough,  township,  or  other  municipal  divi- 
sion of  the  commonwealth,  where  the  condi- 
tions exist  upon  which  its  provisions  are  in- 
tended to  become  operative.  It  Is  not  re- 
stricted to  any  particular  county,  or  city,  or 
borough,  or  township,  or  other  municipal  di- 
vision, and  is  therefore  a  general  act  as  con- 
tradistinguished from  a  local  law.  It  deals 
with  the  general  subject  of  the  increase  of 
municipal  Indebtedness,  and  cannot  be  re- 
garded as  special  legislation  in  a  legal  sense 
in  so  far  at  least  as  the  subject-matter  of 
the  act  is  Involved.  It  Is  argued,  however, 
with  much  force  and  ability,  that  the  act  of 
1911  violates  article  9,  §  8,  of  the  Constitu- 
tion, which  provides  that  a  borough  cannot 
Increase  its  indebtedness  to  an  amount  ex- 
ceeding two  per  centum  "of  the  assessed  valu- 
ation of  property  located  therein,  "without 
the  assent  of  the  electors  thereof  at  a  pub- 
lic election  In  such  manner  as  shall  be  pro- 
vided by  law,"  and  tnat  failure  to  observe 
the  requirements  of  existing  election  laws 
renders  the  election  invalid,  and  that  these 
defects  cannot  be  cured  by  subsequent  legis- 
lation. 

[2]  In  the  case  at  bar  there  was  an  assent 
of  the  electors  at  an  election  held  for  the 
express  purpose  of  giving  the  voters  an  op- 
portunity of  expressing  their  will  upon  the 
question  of  Increasing  the  borough  indebted 
ness,  and  in  this  respect  there  was  a  com- 
pliance with  the  constitutional  mandate.  It 
is  true  some  of  the  statutory  requirements 
relating  to  the  manner  of  holding  the  elec- 
tion were  not  observed,  but  these  were  all 
matters  of  detail  relating  to  legislative  and 
not  to  constitutional  provisions.  The  Consti- 
tution gave  the  Legislature  the  power  to  pre- 
scribe the  manner  in  which  such  elections 
shall  be  held,  and  the  Legislature  from  time 
to  time  has  exercised  this  power  by  changing 
old  methods  and  prescribing  new  ones.  The 
form  of  the  ballot  the  method  of  counting 
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the  vote,  the  requirements  as  to  notice  of 
intention,  custody  of  the  ballot  boxes,  and 
all  other  details  connected  with  the  holding 
of  the  election  are  clearly  within  the  scope 
of  legislative  power.  It  has  been  decided 
over  and  over  again  that  the  Legislature  may 
by  subsequent  act  validate  and  confirm  pre- 
vious acts  of  a  municipal  corporation,  which 
would  otherwise  be  invalid. 

[3]  It.  Is  settled  law  in  Pennsylvania  that 
the  Legislature  has  the  power  to  legislate  re- 
trospectively on  all  matters,  not  penal,  nor 
In  violation  of  contracts,  not  expressly  for- 
bidden by  the  Constitution.    Welster  v.  Hade, 
62  Pa.  474;   Grim  v.  School  District,  57  Pa. 
433,  98  Am.  Dec.  237 ;   Hawkins  v.  Common- 
wealth, 76  Pa.  15.    The  act  of  1911  does  not 
relate  to  penal  matters,  is  not  In  contraven- 
tion of  contractual  rights,  and  nothing  at- 
tempted to  be  done  by  this  act  Is  expressly 
forbidden    by   the   Constitution.     It  would 
seem  to  clearly  follow  that  the  Legislature 
acted  within  the  scope  of  its  power  In  pass- 
ing the  retroactive  curative  act  In  question. 
Defective   acknowledgments  have  been  fre- 
quently validated  by  subsequent  legislation. 
Tate  v.  Stooltzfoos,  16  Serg.  &  B.  35,  16  Am. 
Dec.  546;    Journeay  v.  Gibson,  56  Pa.  57. 
.  Municipal  assessments,  uncollectible  by  rea- 
son of  defects  in  the  proceedings,  have  been 
cured  by  subsequent  retroactive  acts.    Com- 
monwealth v.  Marshall,  69  Pa.  328;   Donley 
v.  Pittsburgh,  147  Pa.  348,  23  Atl.  394,  30  Am. 
St  Rep.  738.    Defects  In  tax  levies  have  been 
cured  In  the  same  way.    Welster  v.  Hade,  52 
Pa.  474;    Hewitt's  Appeal,  88  Pa.  55.     So, 
too,  it  has  heen  held  in  a  Judicial  proceeding, 
where  Jurisdiction  had  attached,  but  on  ac- 
count of  a  formal  defect  in  the  proceedings 
they  would  have  to  be  declared  Invalid,  the 
Legislature  may   subsequently  correct  such 
defect  and  provide  a  remedy.    Lane  v.  Nel- 
son, 79  Pa.  407.    Our  reports  are  full  of  cases 
to  the  same  general  effect    The  true  rule 
seems  to  be,  as  we  gather  It  from  our  own 
cases,  and  from  decisions  in  other  Jurisdic- 
tions, and  from  text-writers  generally,  that 
■where  the  omission  to  be  cured  Is  some  act 
which  the  Legislature  might  have  dispensed 
with  by  a  prior  statute,  the  courts  will  con- 
strue the  curative  act  so  as  to  give  It  the 
retrospective  operation  Intended.    It  will  not 
be  seriously  contended,  we  assume,  that  the 
Legislature  could  not  have  dispensed  with 
all  of  the  matters  relating  to  the  election 
complained  of  In  the  present  bill,  and  If  these 
requirements  could  have  been  dispensed  with 
toy  a  prior  statute,  under  the  rule  above  stat- 
ed, they  can  be  cured  by  subsequent  retro- 
active legislation.    The  Legislature  intended 
by  the  act  of  1911  to  cure  these  defects  and 
to  validate  elections  bo  held.     We  think  It 
was  a  valid  exercise  of  legislative  power,  and 
must  be  sustained.    The  same  rule  Is  recog- 
nized and  followed  in  many  other  Jurisdic- 
tions.   Acts  validating  defective  elections  and 
legalizing  municipal  bond  Issues  have  fre- 
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quently  been  held  to  be  constitutional. 
Springfield  Safe  Deposit  &  Trust  Co.  v.  At- 
tica, 85  Fed.  387,  29  O.  O.  A.  214 ;  State  v. 
Brown,  97  Minn.  402,  196  N.  W.  477,  SLR.' 
A.  (N.  S.)  327;  Witter  v.  Polk  County,  112 
Iowa,  380,  83  N.  W.  1041;  Schneck  v.  Jeffer- 
sonville,  152  Ind.  204,  52  N.  E.  212;  Read  v. 
Plattsmouth,  107  U.  S.  568,  2  Sup.  Ct  208, 
27  L.  Ed.  414;  Bolles  v.  Brimfleld,  120  U. 
S.  759,  7  Sup.  Ct  736,  30  L.  Ed.  786. 

It  Is  argued  for  appellant  that  article  9, 
I  8,  of  the  Constitution,  prohibits  retroact- 
ive legislation  relating  to  the  increase  of 
municipal  indebtedness  because  of  the  provi- 
sion which  requires  the  assent  of  the  electors 
to  be  expressed  "at  a  public  election  in  such 
manner  as  shall  be  provided  by  law."  This 
position  was  answered  by  the  court  below  In 
Rebman  v.  School  District,  201  Pa.  437,  50 
AtL  972,  wherein  it  was  said:  "The  evident 
meaning  of  the  section  Is  that  the  election 
held  for  such  purpose  1b  subject  to  such  reg- 
ulation as  the  Legislature  may  thereafter 
prescribe."  The  decree  in  that  case  was  af- 
firmed by  this  court  on  the  opinion  of  the 
court  below,  and  we  are  therefore  committed 
to  this  view  of  the  law.  This  would  seem  to 
be  a  complete  answer  to  the  contention  that 
the  Constitution  forbids  what  It  expressly  au- 
thorized the  Legislature  to  do. 

The  other  matters  complained  of  relate  to 
minor  details,  and  are  without  substantial 
merit  under  the  facts  and  the  law.  The  ex- 
pression of  the  popular  will  of  the  people  up- 
on the  question  of  an  important  municipal 
improvement  affecting  the  health  and  con- 
venience of  the  Inhabitants  should  not  be  de- 
feated because  the  election  officers  did  not 
deposit  the  ballot  boxes  with  a  proper  officer 
within  a  certain  time  after  the  election.  Es- 
pecially Is  this  true,  when  no  fraud  is  charg- 
ed, and  the  result  of  the  election  is  In  no 
way  questioned.  Failure  to  perform  such  du- 
ties on  the  part  of  election  officers  may  sub- 
ject them  to  penalties,  but  in  the  absence  of 
fraud  should  not  be  held  sufficient  to  set 
aside  the  election  Itself.  Where  tally  papers 
were  not  returned  as  required  by  law,  it  was 
held  that  failure  to  perform  this  duty  did 
not  Invalidate  the  election  itself.  Mann  ▼. 
Cassldy,  1  Brewst  11;  Ewlng  v.  Fllley,  43 
Pa.  384. 

We  therefore  conclude  that  all  matters  of 
substance  about  which  complaint  Is  made  in 
the  present  bill,  as  to  the  manner  of  holding 
the  election,  were  validated  by  the  act  of 
1911,  and  that  the  bill  was  properly  dis- 
missed. 

Decree  affirmed  at  the  cost  of  appellant 

BROWN,  J.  (dissenting).  The  learned 
chancellor  below  correctly  said  that  as  the 
council  of  the  borough  of  Carlisle  had  not  by 
a  separate  ordinance  or  vote  signified  its  de- 
sire to  Increase  the  Indebtedness  of  the  mu- 
nicipality, the  election  of  February  21,  1911, 
was  fatally  defective,  and  he  would  be  corn- 


Digitized  by 


Google 


860 


85  ATLANTIC  REPORTER 


(Pa. 


pelled  to  do  bo  bold  bat  for  the  validating 
act  of  June  19,  1911  (P.  I*  1044).  The  elec- 
tion was  void  It  was  a  nullity.  Hoffman 
v.  Pittsburg,  229  Pa.  36,  78  AtL  26 ;  Bullitt  v. 
Philadelphia,  230  Pa.  644,  79  AU.  752.  An 
election  upon  the  question  of  the  increase 
of  municipal  Indebtedness  is  a  constitutional 
one,  for  the  mandate  of  the  Constitution  Is 
that  no  municipality  shall  increase  its  In- 
debtedness to  an  amount  exceeding  2  per 
centum  upon  assessed  valuation  of  property, 
without  the  assent  of  the  electors  thereof  at 
a  public  election  in  such  manner  as  shall 
be  provided  by  law.  When  this  election  was 
held  the  manner  In  which  It  was  to  be  held 
had  been  provided  by  law,  and  certain  stat- 
utory requirements,  mandatory  in  character, 
were  to  be  compiled  with  before  It  could  be 
held  These  were  totally  disregarded,  and, 
as  the  constitutional  mandate  that  the  elec- 
tion should  be  held  as  provided  by  law  was 
ignored,  the  election  was  void  under  the  Con- 
stitution. How  can  the  Legislature  infuse 
life  into  that  which  is  constitutionally  dead? 
This  I  regard  as  the  vital  question  In  the 
case.  If  a  public  election  on  the  question  of 
the  Increase  of  municipal  Indebtedness  can 
be  held  in  admitted  disregard  of  all  stat- 
utory requirements — In  the  face  of  the  consti- 
tutional provision  that  it  shall  be  held  as  pro- 
vided by  law — and  such  an  invalid  election 
can  be  subsequently  made  valid  by  an  act 
of  the  Legislature,  the  plain  constitutional 
requirement  will  become  a  dead  letter,  for, 
as  in  this  case,  an  act  of  assembly  under  the 
guise  of  general  legislation  can  make  a  void 
election  valid,  and  a  safeguard  of  the  Con- 
stitution against  municipal  improvidence  will 
be  stricken  down.  Nothing  In  Rebman  v. 
School  District,  201  Pa.  437,  50  AU.  972,  is 
in  conflict  with  the  foregoing  view.  All  that 
was  there  decided  was  that  section  4  of  ar- 
ticle 8  of  the -Constitution,  which  provided 
that  "every  ballot  voted  shall  be  numbered 
in  the  order  in  which  it  shall  be  received,  and 
the  number  recorded  by  the  election  officers 
on  the  list  of  voters,  opposite  the  name  of 
the  elector  who  presents  the  ballot,"  did  not 
apply  to  an  election  upon  the  increase  of  a 
debt  of  a  school  district  No  other  question 
was  before  the  court 

I  would  reverse  the  decree,  reinstate  appel- 
lant's bill,  and  direct  the  injunction  to  issue 
as  prayed  for. 

STEWART,  J.  (dissenting).  The  power  Of 
the  Legislature  to  give  validity  to  something 
which,  because  of  Its  want  of  conformity  to 
existing  legal  requirements,  is  without  valid- 
ity, is  subject  to  a  manifest  limitation.  The 
Legislature  may  not  accomplish  by  curative 
legislation  that  which  it  could  not  have  done 
by  and  through  the  act  which  prescribed  the 
requirements,  the  neglect  or  disregard  of 
which  had  resulted  in  the  defect  sought  to 
be  cured    For  very  manifest  reasons  It  could 


not,  In  the  act  prescribing  these  requirements. 
have  excepted  the  borough  of  Carlisle  from 
its  terms.  What  is  the  act  of  Jane  19,  1911. 
but  an  attempt  to  accomplish  Indirectly 
through  subsequent  legislation  something  that 
was  forbidden  the  Legislature  that  passed 
the  original  enactment?  The  same  tnflnnitr 
that  would  have  attached  to  the  original  act 
had  It  excepted  any  borough  from  Its  require- 
ments, must  attach  to  the  later.  It  Is  special 
legislation,  and  that  too  In  regard  to  a  sub- 
ject which  by  express  constitutional  provi- 
sion can  be  regulated  only  by  uniform  law. 

For  this  additional  reason  I  dissent  from 
the  decision.  I  am  authorized  by  my  Broth- 
ers BROWN  and  MESTREZAT  to  say  that 
they  concur  herein. 


WINGROVE  et  al  v.  CENTRAL  PENNSTL- 
VANIA  TRACTION  CO. 

(Supreme  Court  of  Pennsylvania.     Oct  14, 
1912.) 

1.  Appeal  and  Ebbob  (|  589*)— Record— Ab- 
stract. 

A  paper  book  with  an  abstract  setting 
forth  extraneous  matter  is  in  violation  of  Su- 
preme Court  rule  26t  providing  for  an  abstract 
of  proceedings  showing  the  issue  and  how  it 
was  made. 

[EM.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  2690;  Dec.  Dig.  f  589.*] 

2.  Appeal   and    Ebbob    (J   589*)— Rkcobd— 
Statement  or  Question  Involved. 

A  statement  in  four  lengthy  paragraphs, 
covering  a  page  of  closely  printed  matter,  is 
in  violation  of  Supreme  Court  rule  34,  pro- 
viding for  a  statement  of  the  question  involved. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  2690;   Dec.  Dig.  |  589.*] 

3.  Witnesses  (|  331%*)— Impeachment — Evi- 
dence Admissible. 

Where  two  physicians  testified  at  the  first 
trial  of  a  negligence  case  that  plaintiff**  rib 
was  fractured,  and  on  the  second  trial  neither 
of  them  is  called,  and  plaintiff  offers  no  proof 
of  fracture  of  her  rib,  the  testimony  of  the 
physicians  at  the  first  trial  is  not  admissible 
to  impeach  the  credibility  of  plaintiff. 
'  [Ed.  Note.— For  other  cases,  see  Witnesses, 
Dec.  Dig.  i  331%.*] 

4.  Judgment    (§    648*)  —  Conclusiveness  — 
Natube  of  Pboceeding. 

Judgments  in  criminal  cases  are  generally 
inadmissible  to  establish  the  facts  of  a  aril 
case,  and  vice  versa. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  if  1309,  1310;   Dec.  Dig.  {  648.*] 

5.  Witnesses  (I  359*)— Impeachment— Com- 
petency of  Evidence. 

On  the  second  trial  of  an  action  by  a  hus- 
band and  wife  for  injuries  to  the  wife,  the 
conviction  of  the  husband  and  another,  between 
the  two  trials,  of  conspiracy  to  fabricate  evi- 
dence cannot  be  proven  by  the  record  of  the 
court  of  quarter  sessions. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  H  1161,  1162;  Dec.  Dig.  {  859.*) 

6.  Tbial  (J  252*)—  Remarks  of  Judge. 

In  an  action  by  a  woman  against  a  street 
railway  for  personal  injuries,  it  is  not  error 
for  the  judge  to  suggest  to  the  jury  that  plain- 
tiff's failure  to  complain  of  ber  injury  to  the 
conductor  might  have  been  due  to  her  suffer- 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  4  Am.  Dig.  Key-No.  Series  a  Rap'r  Indexes 
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tag,  though  she  made  no  such  explanation  in 
her  testimony,  where  she  did  testify  that  she 
could  not  remember  very  much  at  the  time: 
that  another  passenger  took  her  purse  and  paid 
her  fare;  that  she  was  assisted  home:  and 
that  when  she  arrived  there  she  was  suffering 
pain  over  her  whole  body. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §f  505,  596-612 ;    Dec.  Dig.  f  252.*] 

7.  Evidence  (§  87*)— Actions  —  Absence  of 
Husband  at  Tbial. 

In  an  action  by  a  husband  and  wife  for  in- 
juries to  the  wife,  it  is  not  error  to  instruct 
the  jury  that  they  may  find  a  verdict  for  the 
husband,  though  he  was  not  present,  nor  called 
as  a  witness;  his  absence  raising,  at  most,  an 
unfavorable  inference,  which  must  be  drawn  by 
the  jury. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  §  100 ;  Dec.  Dig.  |  87.*] 

Appeal  from  Court  of  Common  Pleas, 
Dauphin  County. 

Action  by  Sarah  Wingrove  and  another 
against  the  Central  Pennsylvania  Traction 
Company.  From  a  judgment  for  plaintiffs, 
defendant  appeals.    Affirmed. 

The  abstract  of  proceedings  was  as  fol- 
lows: Action  In  trespass  against  the  Central 
Pennsylvania  Traction  Company,  defendant, 
by  Sarah  Wingrove  and  W.  G.  Wingrove,  her 
husband,  plaintiffs,  for  injuries  alleged  to 
have  been  suffered  by  Mrs.  Wingrove  by  the 
negligent  starting  of  defendant's  car  while 
she  was  attempting  to  get  on.  Defendant 
pleaded  not  guilty.  Upon  trial  verdict  In  fa- 
vor of  Sarah  Wingrove  for  $2,200  and  in  fa- 
vor of  W.  G.  Wingrove  for  $1,000.  Motion 
for  a  new  trial  made.  Pending  motion,  W. 
G.  Wingrove,  plaintiff,  and  O.  Z.  Shaver, 
one  of  plaintiff's  witnesses,  were,  In  No.  90, 
March  sessions,  1907,  convicted  of  conspiracy 
to  fabricate  testimony,  and  to  procure  and  of- 
fer false  evidence  in  the  case;  Shaver  being 
sentenced  to  imprisonment  to  one  year  and 
W.  G.  Wingrove  to  pay  a  fine  and  costs. 
Following  these  proceedings,  the  pending  mo- 
tion for  a  new  trial  was  granted  and  trial 
had,  with  verdict  in  favor  of  Mrs.  Wingrove 
for  $4,500  and  In  favor  of  the  husband  for 
$300.  Motion  for  a  new  trial  was  made,  and 
a  new  trial  ordered,  unless  Mrs.  Wingrove 
should  file  a  remittitur  for  $1,500  of  the 
amount  of  the  verdict  in  her  favor.  Remit- 
titur having  been  filed,  Judgment  was  entered 
on  the  verdict  for  Its  amount,  less  the  amount 
remitted,  and  this  appeal  taken. 

The  statement  of  questions  Involved  cov- 
ered a  page  and  a  quarter  of  closely  printed 
matter  divided  into  four  lengthy  paragraphs. 

At  the  trial  the  defendant  made  the  fol- 
lowing offer:  "Mr.  Bergner:  We  propose  to 
offer  in  evidence  the  testimony  of  Dr.  Dalley, 
and  the  testimony  of  Dr.  Gilbert,  offered  at 
a  former  trial  of  this  case,  showing  that  this 
woman  was  suffering  from  a  fractured  rib, 
which  bad  not  reunited,  and  the  same  consti- 
tuted a  permanent  injury;  that  to  be  follow- 
ed by  the  evidence  that  she  was  not  suffering 
from  a  fractured  rib  of  any  kind.    This  for 


the  purpose  of  affecting  the  credibility  of 
the  plaintiff,  Mrs.  Wingrove,  and  the  integ- 
rity of  her  case  as  presented  on  the  second 
trial.  Mr.  Beidleman:  We  object  to  that,  if 
the  court  please,  as  being  an  Improper  way 
of  attacking  credibility,  being  irrelevant,  im- 
material, inadmissible,  and  incompetent  (Ob- 
jection sustained  Exception.)  Mr.  Bergner: 
We  propose,  may  it  please  the  court,  the 
witness  on  the  stand  having  testified  as  to 
the  efforts  to  subpoena  W.  G.  Wingrove,  one 
of  the  plaintiffs  In  this  case,  and  in  view  of 
the  fact  that  W.  G.  Wingrove,  one  of  the 
plaintiffs  in  this  case,  Is  absent  from  the 
courtroom,  and  has  been  absent  during  the 
trial  of  this  case,  to  offer  evidence  by  the 
witness  on  the  stand  to  show  that  W.  G.  Win- 
grove, plaintiff  in  this  case,  and  O.  Z.  Shaver, 
the  person  stated  by  Mrs.  Wingrove,  the  oth- 
er plaintiff  In  the  case,  to  have  been  the 
person  who  assisted  her  onto  the  car  at 
the  time  of  the  accident,  and  the  same  per- 
son who  testified  on  the  former  trial  of  this 
case  that  he  had  assisted  Mrs.  Wingrove  aft- 
er the  accident  to  get  on  the  car,  the  said 
Wingrove  and  Shaver  are  the  same  persons 
who  were  convicted  In  the  court  of  quarter 
sessions  of  Dauphin  county,  No.  90,  March 
sessions,  1907,  of  conspiracy  to  fabricate  testi- 
mony, and  to  procure  and  offer  false  evidence 
in  this  case,  to  wit,  the  case  of  Wingrove 
and  wife  against  the  Central  Pennsylvania 
Traction  Company.  This  for  the  purpose  of 
affecting  a  bona  fides  and  showing  the  ab- 
sence of  integrity  in  the  case  of  the  plain- 
tiffs, husband  and  wife,  against  the  Central 
Pennsylvania  Traction  Company.  Mr.  Beid- 
leman: This  is  objected  to  as  being  Incompe- 
tent, Inadmissible,  and  irrelevant;  and,  fur- 
ther, that  Shaver  has  not  been  offered  as  a 
witness  In  the  case,  whereby  an  attempt  up- 
on his  credibilities  cannot  be  admissible. 
Mr.  Bergner:  This  to  be  followed  by  the 
record  of  the  court  of  quarter  sessions  of 
Dauphin  county,  showing  the  conviction  of 
O.  Z.  Shaver  and  W.  G.  Wingrove  for  con- 
spiracy to  fabricate  testimony  with  respect 
to  the  case  on  trial  now.  (Objection  sustain- 
ed. Exception.)" 
The  court  charged  in  part  as  follows: 
"But  before  we  come  to  that,  gentlemen  of 
the  Jury,  on  the  other  point  which  we  have 
left,  I  call  your  attention — and  you  will  give 
it  just  such  weight  as  you  think  it  is  enti- 
tled to — to  the  absence  of  any  complaint  on 
the  part  of  Mrs.  Wingrove  at  the  time  the 
accident  occurred.  She  says  she  was  helped 
to  her  seat  In  the  car.  The  conductor  was 
at  the  head  of  the  car,  coming  down,  and 
took  her  fare.  It  was  paid  by  a  man  by  the 
name  of  Shaver,  who  bad  helped  her  onto 
the  car,  out  of  her  purse ;  and  it  does  not  ap- 
pear that  any  complaint  was  made  by  her  at 
that  time  to  the  conductor,  or  anything  said 
by  her  to  the  conductor  that  she  had  been  in- 
jured, or  that  any  accident  of  any  kind  had 
occurred.    You  will  consider  what  effect  that 
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has  upon  the  question  of  how  the  accident 
occurred.  Was  that  due  to  the  pain  and 
suffering  she  was  then  undergoing,  or  waa  It 
due  to  some  other  cause?  You  will  have  to 
determine  how  that  was." 

"When  you  render  a  verdict,  If  you  find 
In  favor  of  the  plaintiffs,  you  will  find  for 
the  plaintiff  Mr.  Wlngrove  so  much,  being 
guided  by  the  measure  of  damages  to  which 
we  have  Just  referred." 

Verdict  for  Sarah  Wlngrove  for  $4,500,  «P- 
on  which  Judgment  was  entered  for  $3,000; 
all  above  that  amount  having  been  remitted. 
Verdict  for  W.  G.  Wlngrove  for  $300,  upon 
which  judgment  was  entered  Defendant  ap- 
pealed. 

Argued  before  FELL,  a  J.,  and  BROWN, 
MESTREZAT,  POTTER,  ELKIN,  STEW- 
ART, and  MOSCHZISKBR,  JJ. 

O.  L.  Bailey  and  C  H.  Bergner,  both  of 
Harrisburg,  for  appellant  E.  E.  Beidleman, 
of  Harrisburg,  for  appellees. 

POTTER,  J.  This  was  an  action  of  tres- 
pass brought  by  Sarah  Wlngrove  and  W.  O. 
Wlngrove,  her  husband,  to  recover  damages 
from  the  Central  Pennsylvania  Traction  Com- 
pany for  injuries  alleged  to  have  been  sus- 
tained by  Mrs.  Wlngrove  by  reason  of  the 
negligence  of  the  defendant  Mrs.  Wlngrove 
alleged  that  on  August  19,  1905,  as  she  was 
boarding  a  car  of  the  defendant  company 
in  the  city  of  Harrisburg,  It  was  premature- 
ly started,  and  she  was  thrown  down  and 
severely  Injured.  The  case  was  tried  twice 
in  the  court  below.  The  second  trial  result- 
ed in  a  verdict  for  the  plaintiff  Sarah  Wln- 
grove in  the  sum  of  $4,500,  and  for  W.  O. 
Wlngrove  In  the  sum  of  $300.  A  motion  for 
a  new  trial  was  made  by  defendant  which, 
for  some  unexplained  reason,  was  not  dis- 
posed of  for  nearly  three  years.  On  Febru- 
ary 27,  1912,  the  court  below  made  an  order 
requiring  the  plaintiff  to  remit  $1,500  of  the 
verdict  in  her  favor,  or  submit  to  a  new 
trial.  A  remittitur  was  filed,  reducing  the 
verdict  to  $3,000,  and  judgment  was  entered 
thereupon.    Defendant  has  appealed. 

[1]  The  paper  book  presented  in  behalf  of 
appellant  does  not  conform  to  the  rules  of 
this  court  Rule  29  provides  for  an  "abstract 
of  proceeding  showing  the  issue  and  how  it 
was  made."  The  abstract  here  presented 
sets  forth  extraneous  matter.  It  contains 
an  account  of  the  conviction  in  the  court  of 
quarter  sessions  of  one  of  the  plaintiffs  and 
another  person  of  conspiracy.  Nothing  of 
this  appeared  in  the  pleadings  or  in  the  evi- 
dence, and  it  is  out  of  place  In  the  abstract 
of  proceedings. 

[2]  The  statement  of  questions  involved  is 
altogether  too  long,  and  is  in  plain  violation 
of  rule  34. 

[3]  Taking  up  the  appeal  upon  its  merits, 
in  the  first  assignment  of  error  It  is  alleged 
that  the  trial  Judge  erred  In  excluding  the 
offer  by  the  defendant  of  the  testimony  of 


two  physicians,  taken  at  the  former  trial. 
These  witnesses  then  testified  that  Mrs.  Win- 
grove  had  suffered  a  fracture  of  a  rib,  or  sep- 
aration of  the  cartilage  from  the  bony  part 
of  the  rib.  Upon  the  second  trial  neither  of 
these  doctors  was  called  to  testify;  nor  was 
there  any  allegation  that  plaintiff's  rib  had 
been  fractured.  Defendant  offered  the  testi- 
mony of  the  physicians  at  the  former  trial, 
and  proposed  to  follow  it  with  evidence  that 
plaintiff  was  not  in  any  way  suffering  from 
a  fractured  rib ;  and  this  for  the  purpose  of 
affecting  her  credibility.  Counsel  for  appel- 
lant have  cited  no  authority  to  support  their 
position  that  the  credibility  of  the  plaintiff 
can  be  attacked  in  this  way.  If  admitted, 
the  evidence  would  not  have  contradicted 
any  testimony  given  on  the  second  trial.  It 
would  only  have  shown  that  upon  the  first 
trial  the  physicians  testified  to  certain  mat- 
ters which  were  not  mentioned  at  the  sec- 
ond trial.  We  see  no  error  in  the  refusal  of 
the  offer. 

[4,  f]  In  the  second  assignment  of  error  it 
is  alleged  that  the  trial  Judge  erred  In  ex- 
cluding the  offer  in  evidence  of  the  record 
of  the  conviction  of  one  of  the  plaintiffs  and 
another  in  the  court  of  quarter  sessions. 
The  question  raised  by  the  offer  waa  not  as 
to  the  right  of  the  defendant  to  show  the 
fact  of  a  conspiracy  to  fabricate  evidence, 
but  it  was  to  the  admissibility  of  the  record 
of  the  court  of  quarter  sessions  to  establish 
that  fact  We  think  the  learned  judge  waa 
right  in  excluding  the  record  for  that  pur- 
pose. In  2  Elliott  on  Evidence,  {  1525,  note 
28,  it  is  said :  "Judgments  In  criminal  cases 
where  the  state  is  prosecutor  are  generally 
held  inadmissible  to  establish  the  facts  of 
a  civil  case,  and  vice  versa."  In  Bennett  v. 
Fulmer,  49  Pa.  155,  it  was  held,  as  appears 
from  the  syllabus,  that  "the  record  of  a 
criminal  prosecution  against  defendants  for 
forcible  entry  and  detainer,  wherein  plain- 
tiffs were  prosecutors  and  witnesses,  is  not 
admissible  on  the  trial  of  the  civil  action 
of  trespass  involving  the  title  to  the  prem- 
ises." In  Summers  v.  Brewing  Co.,  143  Pa. 
114,  an  action  to  recover  damages  for  inju- 
ries sustained  by  a  child  by  being  run  down 
by  defendant's  wagon,  it  was  held,  as  ap- 
pears from  the  syllabus:  "The  record  of  a 
prosecution  of  the  driver  for  assault  and  bat- 
tery, in  the  quarter  sessions,  instituted  by 
the  father  and  next  friend  of  the  child,  of- 
fered to  show  that  at  the  trial  thereof  there 
was  no  contention  that  the  driver  was  asleep 
when  the  accident  occurred,  was  Irrelevant 
to  the  issue  and  properly  excluded." 

The  third  assignment  of  error  is  to  the  re- 
fusal of  the  trial  Judge  to  permit  defendant 
to  show  that  the  plaintiff  W.  O.  Wlngrove 
was  the  same  person  who  was  convicted  of 
conspiracy.  We  have  held  that  the  record 
in  the  conspiracy  case  was  properly  exclud- 
ed, and  this  offer  was,  for  the  same  reason* 
properly  refused. 
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[I]  la  the  fourth  assignment  complaint  la 
made  that  the  trial  Judge  erred  In  his  charge 
to  the  jury  in  suggesting  that  the  failure  of 
the  plaintiff  Mrs.  Wlngrove  to  make  com- 
plaint to  the  conductor  of  the  car  at  the 
time  of  the  accident  might  have  been  due 
to  the  pain  and  suffering  she  was  undergoing, 
although  she  had  given  no  such  explanation 
when  on  the  witness  stand.  It  does  appear 
from  the  evidence  that  Mrs.  Wlngrove  testi- 
fied that  she  could  not  remember  very  much 
that  happened  after  she  got  in  the  car ;  that 
when  the  conductor  came  around  a  passen- 
ger took  her  purse  and  paid  her  fare  for  her ; 
and  that  she  was  assisted  home.  On  cross- 
examination  she  said  further  that  when  she 
reached  her  home  after  the  accident  she  was 
suffering  pain  over  her  whole  body.  We 
think  this  testimony  was  sufficient  to  war- 
rant the  suggestion  of  the  trial  Judge  that 
the  plaintiff's  condition  may  have  prevented 
her  making  complaint  to  the  conductor.  He 
left  the  matter  for  the  jury  to  determine. 

[7]  In  the  fifth  assignment  of  error  com- 
plaint Is  made  that  the  trial  judge  instructed 
the  jury  that  they  might  find  a  verdict  in 
favor  of  the  plaintiff  Mr.  Wlngrove.  The  ob- 
jection made  to  this  instruction  is  that  Wln- 
grove was  not  present  at  the  trial ;  nor  was 
he  called  as  a  witness.  It  is  argued  that  his 
absence  was  a  fact  which,  in  Itself,  justified 
an  Inference  against  the  plaintiff,  unless  it 
was  explained.  Granting  that  this  may  be 
true,  yet  the  inference  was  one  for  the  jury 
to  draw.  If  the  defendant  desired  specific 
instructions  as  to  this  matter,  a  point  should 
have  been  drawn  and  submitted.  This  was 
not  done. 

The  sixth  assignment  alleged  error  In  the 
refusal  of  the  defendant's  seventh  point, 
which  assumed  the  admission  in  evidence  of 
the  testimony  of  two  physicians  as  set  forth 
in  the  offer,  whose  exclusion  was  specified  as 
error  In  the  first  assignment.  As  we  have 
held  that  there  was  no  error  In  the  exclusion 
of  that  testimony,  It  follows  that  the  seventh 
point  W8s  properly  refused. 

The  assignments  of  error  axe  all  overruled, 
and  the  judgment  Is  affirmed. 


MIDLAND  GAS  CO.  v.  JEFFERSON  COUN- 
TY GAS  CO.  et  aL 

(Supreme  Court  of  Pennsylvania.     Nov.  7, 
1912.) 

1.  Acknowledgment  (f  16*)— Authority  of 

Prothonotart— Taking  Probate. 

A  prothonotary  of  the  court  of  common 
pleas  is  not  an  officer  authorized  to  take  proof 
of  the  execution  of  an  instrument  within  the 
recording  acts,  and  cannot  take  the  probate  of 
an  unacknowledged  assignment  of  an  oil  and 
gas  lease  for  the  purpose  of  having  it  placed 
on  record. 

[Ed.  Note.— For  other  cases,  see  Acknowledg- 
ed Cent  Dig.  H  96-103;   Dec.  Dig.  |  16.*] 


ment. 


2.  Mines  and  Minerals  (|  74*)— Contracts 

—Record. 

The  record  of  an  assignment  of  an  oil  and 
gas  lease,  probate  of  which  is  taken  by  the 
prothonotary  of  the  court  of  common  pleas,  is 
a  nullity. 

[Ed.  Note. — For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  §  202;    Dec  Dig.  §  74.*] 

8.  Mines  and  Minerals  (|  74*)— Contracts 

—Assignments— Estoppel. 

Where  a  bona  fide  assignee  of  an  oil  and 
gas  lease  with  the  consent  of  the  lessors  sur- 
renders the  lease  to  them,  a  person  claiming 
to  own  the  lease  under  an  earlier  assignment 
without  any  evidence  to  support  it  cannot  pre- 
vent the  lessors  from  making  a  new  lease  to 
another  party  by  inducing  them,  through  false 
representations,  to  accept  rentals  under  the 
original  lease,  and  receipts  given  for  rentals 
paid  under  such  circumstances  are  not  evi- 
dence of  a  written  contract  of  lease. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  |  202;   Dec.  Dig.  i  74.*] 

Appeal  from  Court  of  Common  Pleas,  Jef- 
ferson County. 

Bill  in  equity  by  the  Midland  Gas  Company 
against  the  Jefferson  County  Gas  Company 
and  another  for  an  injunction.  From  a  de- 
cree for  plaintiff,  defendants  appeal.  Af- 
firmed. 

Reed,  P.  J.,  filed  the  following  opinion  In 
the  court  below: 

"From  the  pleadings  and  evidence  in  this 
case  the  following  facts  are  found: 

"(1)  The  plaintiff  and  defendants,  respec- 
tively, are  Pennsylvania  corporations,  and  by 
their  charters  were  authorized  to  do  and  to 
engage  In  the  matters  and  things  involved 
In  this  proceeding. 

"(2)  The  W.  O.  Anthony  heirs,  being  the 
owners  of  100  acres  of  land  in  Eldred  town- 
ship, Jefferson  county,  Pa.,  November  26, 
1902,  leased  the  same  to  Thomas  Neal,  Jr., 
for  oil  and  gas  purposes.  This  lease  provided 
that  the  lessee  should  have  and  hold  the  land 
for  said  purposes  for  the  term  of  two  years 
from  Its  date,  and  as  much  longer  as  oil  or 
gas  was  found  thereon  in  paying  quantities. 
In  consideration  thereof  the  lessee  was  to 
deliver  into  tanks  or  pipe  lines  to  the  lessors' 
credit  the  one-eighth  part  of  all  oil  produced 
from  the  premises,  and  pay  $150  per  year  for 
each  gas  well  during  the  time  gas  was  sold 
or  marketed  from  the  premises.  The  lease 
further  provided  that  It  should  'become  null 
and  void  if  a  well  is  not  completed  on  the 
premises  within  two  years  from  the  date 
hereof,  unless  the  lessee  thereafter  pay  fifty 
dollars  per  acre  per  year  until  a  well  is  com- 
pleted.' This  lease  was  duly  recorded  De- 
cember 11,  1902,  In  Jefferson  County  Deed 
Book  No.  99,  p.  27. 

"(3)  Thomas  Neal,  Jr.,  June  20,  1903,  as- 
signed the  lease  to  the  Oil  City  Fuel  Supply 
Company,  and  at  the  same  time  delivered  to 
It  the  original  lease.  The  assignment  was 
duly  acknowledged,  but  never  recorded. 
June  22,  1904,  the  lease,  by  a  writing  duly 
executed  and  acknowledged,  was  canceled  and 
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annulled  by  mutual  consent  of  the  parties, 
and  the  lease,  with  the  written  cancellation 
thereof,  delivered  to  J.  R.  Anthony,  one  of 
the  original  lessors. 

"(4)  Subsequently  the  W.  O.  Anthony  heirs, 
March  25, 1911,  executed  and  delivered  to  the 
plaintiff,  the  Midland  Gas  Company,  a  lease 
of  this  same  land  for  oil  and  gas  purposes, 
and  at  the  same  time  delivered  to  it  the 
Thomas  Neal,  Jr.,  lebse,  together  with  the 
assignment  thereof  to  the  Oil  City  Fuel  Sup- 
ply Company  and  the  written  cancellation  by 
it  of  said  lease;  but  informed  the  plaintiff 
company  that  the  defendant,  the  Jefferson 
County  Gas  Company,  claimed  the  land,  and 
had  been  paying  rental  thereon  to  some  of 
the  heirs,  but  had  no  lease  for  it 

"(5)  The  plaintiff  caused  the  writing  can- 
celing and  annulling  the  Thomas  Neal,  Jr., 
lease  to  be  recorded  June  6,  1911,  in  Jeffer- 
son County  Deed  Book  No.  128,  p.  475,  and 
the  Anthony  lease  to  it  to  be  recorded  June 
20,  1911,  in  Jefferson  County  Deed  Book  No. 
128,  p.  544,  and  on  the  same  day  that  the 
lease  was  recorded  it  went  into  the  actual 
possession  of  the  leased  premises  and  pro- 
ceeded to  drill  the  same  for  oil  and  gas,  and 
on  July  27, 1911,  found  gas  in  paying  quanti- 
ties. It  thereupon  started  drilling  a  second 
well,  when  the  defendants,  claiming  to  be 
the  owner  of  the  Thomas  Neal,  Jr.,  lease  re- 
ferred to  in  the  proceeding  findings,  went 
upon  the  land,  and  located  a  well  midway  be- 
tween the  plaintiff's  wells,  which  they  pro- 
posed to  drill.  The  plaintiff  then  filed  this 
bill  and  obtained  a  preliminary  injunction 
restraining  the  defendants  from  drilling  said 
well,  etc.,  which  injunction  subsequently,  on 
hearing,  was  continued  until  the  final  dis- 
position of  the  case. 

"(6)  The  defendants  allege,  but  have  failed 
to  offer  any  evidence  in  support  thereof,  that 
Thomas  Neal,  Jr.,  January  5,  1903,  assigned 
the  Anthony  lease  dated  November  26,  1902, 
to  the  defendant,  the  Jefferson  County  Gas 
Company,  which  was  prior  to  his  assignment 
of  said  lease  to  the  Oil  City  Fuel  Supply 
Company,  which  latter  assignment  was  re- 
corded November  14,  1903,  in  Jefferson  Coun- 
ty Deed  Book  No.  102,  p.  342.  This  assign- 
ment was  not  acknowledged  by  the  lessee, 
Thomas  Neal,  Jr.,  and  it  was  placed  on  rec- 
ord by  virtue  of  an  affidavit  made  by  the  sub- 
scribing witness  before  the  protbonotary  of 
the  court  of  common  pleas  of  Jefferson  coun- 
ty. The  prothonotary  being  without  authori- 
ty to  take  proof  of  the  execution  of  the  as- 
signment, It  was  Improperly  recorded.  There 
was  no  attempt  to  prove  the  assignment  ex- 
cept by  the  production  of  this  void  record. 
The  alleged  assignment  was  not  produced, 
and  no  witness  was  called  who  ever  saw  such 
assignment 

"(7)  The  defendant  the  Jefferson  County 
Gas  Company  in  July,  1905,  called  on  a  num- 
ber of  the  lessees  in  the  Thomas  Neal,  Jr., 
lease,  and  represented  to  them  that  It  was 


the  owner  of  the  Neal  lease,  and  wanted  to 
pay  the  rental  therein  stipulated  for  failure 
to  drill  the  land.  These  lessors  at  first  re- 
fused to  accept  the  rent  stating  that  the  Neal 
lease  had  been  canceled  and  surrendered; 
but  on  the  representations  of  this  defendant 
that  some  fraud,  without  disclosing  what  it 
was,  had  been  practiced  and  that  it  was  the 
owner  of  the  lease,  they  were  finally  prevail- 
ed upon  to  accept  the  rent  and  thereupon  to 
execute  receipts  therefor,  stating  that  it  was 
the  rental  stipulated  to  be  paid  in  the  lease 
from  W.  O.  Anthony  et  aL,  to  Thomas  Neal, 
Jr.,  bearing  date  November  26,  1902,  of  100 
acres  of  land  in  Eldred  township,  Jefferson 
county,  Pa.j  said  lease  being  recorded  in  Jef- 
ferson County  Deed  Book  No.  99,  p.  27,  and 
now  belonging  to  the  said  Jefferson.  Count; 
Gas  Company.  This  was  repeated  each  year 
as  to  five  of  the  eight  lessors,  and  by  virtue 
thereof  the  defendants  claim  to  own  the  five- 
eights  of  the  oil  and  gas  in  said  land  under 
its  alleged  assignment  of  the  Thomas  Neal, 
Jr.,  lease  and  the  payment  of  this  rental 
thereunder,  thereby  extending  said  lease  to 
the  26th  day  of  November,  1911. 

"(8)  The  plaintiff  had  actual  notice  at  the 
time  the  lease  to  it  was  executed  and  deliv- 
ered of  the  Jefferson  County  Gas  Company's 
claim  of  ownership  of  the  Thomas  Neal,  Jr, 
lease  and  of  Its  payment  of  the  rental  there- 
in stipulated;  but  this  is  immaterial,  since 
inquiry  only  would  have  disclosed  the  facts 
as  hereinbefore  found,  namely,  that  its  daim 
of  ownership  of  said  lease  was  without  evi- 
dence, either  verbal  or  written,  to  sustain 
the  same  and  that  the  acceptance  of  the 
rental  therein  stipulated  by  the  lessors  was 
Induced  by  its  unfounded  claim  of  ownership 
of  said  lease  and  erroneous  representations 
that  some  fraud  had  been  perpetrated  in  the 
assignment  of  said  lease  to  the  Oil  City  Fuel 
Supply  Company  and  Its  subsequent  cancella- 
tion and  surrender  thereof  to  the  lessors, 
which  vitiated  those  transactions. 

"(9)  Neither  Thomas  Neal,  Jr.,  nor  any 
other  person  claiming  to  hold  under  the  said 
lease  to  him,  ever  entered  into  the  actual 
possession  of  the  leased  premises  or  operat- 
ed the  same  or  made  any  improvements 
thereon  until  after  the  plaintiff  took  a  lease 
of  said  land  and  proceeded  to  drill  a  well 
thereon  as  stated  in  the  fifth  finding  of  fact 

"(10)  The  defendants  have  no  legal  or  equi- 
table title  or  claim  under  or  by  virtue  of 
the  Thomas  Neal,  Jr.,  lease,  or  otherwise, 
to  the  oil  or  gas  in  the  premises  leased  to 
the  plaintiff,  and  the  injunction  heretofore 
granted  restraining  It  from  going  upon  said 
premises  for  the  purpose  of  operating  the 
same  for  oil  or  gas,  or  otherwise  interfering 
with  the  plaintiff's  right  thereto,  should  be 
made  perpetual. 

"Questions  Involved. 

"(1)  Has  the  prothonotary  of  the  court  of 
common  pleas  authority  to  take  the  probate 
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of  an  assignment  of  an  oil  and  gas  lease  for 
the  purpose  of  placing  the  same  on  record? 

"(2)  Is  the  record  of  an  alleged  assign- 
ment thus  procured  evidence  for  any  pur- 
pose? 

"(3)  Where  there  has  been  a  bona  fide  as- 
signment of  such  lease  to  another  party,  and 
this  party  subsequently,  with  the  consent 
of  the  lessors,  cancels  and  surrenders  the 
lease  to  them,  can  an  alleged  assignee  of  the 
lease,  In  the  absence  of  evidence  to  sustain 
the  alleged  assignment,  estop  the  lessors 
from  making  a  second  lease  to  another  party 
by  Inducing  them  to  accept  the  rental  stipu- 
lated In  the  first  lease  for  failure  to  com- 
plete a  well  on  the  premises  within  a  speci- 
fied time  by  falsely  representing  that  some 
fraud  had  been  perpetrated  In  the  cancella- 
tion and  surrender  of  the  lease  and  that  said 
lease  belonged  to  it? 

"(4)  Can  a  receipt  taken  for  the  rent  so 
paid,  which  identifies  the  lease  by  the  name 
of  the  lessee  and  by  the  date  and  place  of 
Its  record  and  also  by  the  quantity  of  land 
and  the  township  where  located,  and  contain- 
ing a  statement  that  said  lease  'now  belongs 
to  it,'  be  construed  to  meet  the  statutory  re- 
quirements of  a  writing  signed  by  the  par- 
ties, as  evidence  of  the  title  to  real  estate? 

"Conclusions  of  Law. 

[1]  "(1)  The  prothonotary  is  not  an  officer 
authorized  to  take  proof  of  the  execution  of 
an  instrument  within  the  recording  acts  for 
the  purpose  of  having  the  same  recorded. 
Only  those  officers  authorized  by  some  stat- 
ute have  this  power.  Fallon  on  Conveyanc- 
ing, |  233;  Peters  v.  Condron,  2  Serg.  &  R. 
80;  Davey  v.  Ruffell,  162  Pa.  443,  29  Atl. 
894.  No  statute  has  been  cited  and  none 
can  be  found  authorizing  the  prothonotary 
of  the  court  of  common  pleas  to  take  ac- 
knowledgments or  proof  of  the  execution  of 
deeds,  etc. 

[2]  "(2)  The  record  of  an  Instrument  re- 
corded contrary  to  law  is  a  nullity.  Simon 
v.  Brown,  8  Yeates,  186,  2  Am.  Dec.  368; 
Goepp  v.  Oartlser,  35  Pa.  130.  A  defectively 
probated  instrument  cannot  be  offered  In 
evidence  without  proof  of  execution.  Down- 
ing v.  Gallagher,  2  Serg.  &  R.  466.  The  rec- 
ord of  the  assignment  of  the  Thomas  Neal, 
Jr.,  lease  to  the  Jefferson  County  Gas  Com- 
pany having  been  made  contrary  to  law,  it 
afforded  no  evidence  whatsoever  of  the  exe- 
cution of  the  alleged  assignment,  and  the 
offer  of  this  record  thereof  was  properly 
excluded,  as  appears  In  the  notes  of  testi- 
mony. 

[S]  "(8)  The  acceptance  by  the  lessors  from 
the  Jefferson  County  Gas  Company  of  the 
rental  stipulated  In  the  Thomas  Neal,  Jr., 
lease  on  the  faith  of  its  erroneous  represen- 
tations that  It  was  the  owner  of  said  lease 
and  that  the  assignment  thereof  to  the  Oil 
City  Fuel  Supply  Company  by  the  lessee  and 
the  subsequent  cancellation  and   surrender 


of  the  lease  by  the  Oil  City  Fuel  Supply 
Company  to  the  lessors  were  void  and  with 
out  legal  force,  cannot  be  given  the  effect  tc 
estop  the  lessors  from  asserting  the  contra- 
ry or  from  making  a  valid  lease  to  another 
party  upon  the  discovery  of  the  falsity  of 
such  representations.  To  decide  otherwise 
would  be  to  hold  that  a  party  could  take 
advantage  of  his  own  fraud  to  acquire  the 
title  of  another  to  real  estate  by  estoppel. 
Under  these  circumstances,  there  Is  no  con- 
tract to  rescind  and  no  obligation  resting 
upon  the  party  thus  Imposed  upon  to  re- 
fund the  rental  received  before  controvert- 
ing the  erroneous  claims  of  the  party  who 
paid  It. 

"(4)  The  receipts  given  for  rental,  paid 
as  stated  In  the  preceding  conclusion  of  law, 
cannot  be  used  or  treated  as  evidence  of  a 
written  contract  of  lease  of  the  land  there- 
in referred  to  or  as  evidence  of  the  Jefferson 
County  Gas  Company's  title  to  the  lease  from 
the  Anthony  heirs  to  Thomas  Neal,  Jr.  This 
would  be  giving  them  an  effect  not  Intended 
by  either  party,  and  would  violate  the  pur- 
pose expressed  in  the  receipts  themselves 
which  they  were  Intended  to  serve.  The 
receipts  cannot  be  disassociated  from  the 
fraud  which  Induced  their  execution,  and,  so 
considered,  they  are  valueless  as  evidence 
for  any  of  the  purposes  for  which  they  are 
now  sought  to  be  used. 

"(5)  The  plaintiff  Is  entitled  to  the  relief 
prayed  for  in  its  bill  and  to  an  order  that 
the  defendants  pay  the  costs  of  this  pro- 
ceeding." 

Argued  before  FELL,  C.  J.,  and  BROWN, 
MESTREZAT,  POTTER,  ELKIN,  STEW- 
ART, and  MOSCHZISKER,  JJ. 

D.  I.  Ball,  of  Warren,  and  C  Z.  Gordon, 
of  Brookvllle,  for  appellants.  J.  B.  Mullin, 
of  Kane,  W.  E  Rice,  of  Warren,  and  A  B. 
Stewart,  of  Punxsutawney,  for  appellee. 

PER  CURIAM.  The  decree  of  the  court 
Is  affirmed  at  the  cost  of  the  appellant  on 
the  findings  oS  fact  and  law  by  Judge  Reed. 


FRANKLm  TRUST  CO.  V.  PHILADELPHIA, 
B.  &  W.  R.  CO. 

(Supreme  Court  of  Pennsylvania.    Oct.  14, 
1912.) 

Carbiebs    (i  67*)  —  Negligbnci  —  Issob  or 

Bills  of  Lading. 

In  an  action  against  a  carrier  to  recover 
for  negligence  in  issuing  shipping  receipts  for 
goods  not  actually  delivered,  binding  instruc- 
tions for  defendant  were  required,  where  the 
uncontradicted  evidence  shows  that  the  ship- 
ping receipts  as  made  out  and  delivered  to  the 
shipper  did  not  include  goods  not  actually  re- 
ceived, but  were  fraudulently  altered  by  the 
shipper  after  the  receipt. 

[Ed.   Note.— For   other   cases,   see   Carriers, 
Cent  Dig.  55  169-178;   Dec.  Dig.  |  67.*] 

Appeal  from  Court  of  Common  Pleas,  Phil- 
adelphia County. 
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Action  by  the  Franklin  Trust  Company 
against  tbe  Philadelphia,  Baltimore  &  Wash- 
ington Railroad  Company.  Judgment  tor 
plaintiff,  and  defendant  appeals.    Reversed. 

Argued  before  BROWN,  MESTREZAT, 
POTTER,  ELKIN,  and  MOSCHZISKBR,  JJ. 

E.  J.  Sellers,  of  Philadelphia,  for  appel- 
lant Alex.  Simpson,  Jr.,  Alfred  Aarons,  and 
Henry  N.  Wessel,  all  of  Philadelphia,  for  ap- 
pellee. 

POTTER,  J.  The  defendant  In  this  case 
was  charged  with  negligence  in  issuing, 
through  its  agent,  shipping  receipts  or  bills 
of  lading  for  goods  which  were  not  actually 
delivered  by  the  shipper  to  the  railroad.  Re- 
lying upon  these  bills  of  lading,  plaintiff 
claims  it  advanced  money  to  the  shipper, 
with  resulting  loss  and  damage  to  Itself. 
The  trial  Judge  In  charging  the  Jury  said: 
"As  I  have  already  Instructed  you,  there  Is 
but  the  merest  scintilla  of  evidence  here  that 
there  might  have  been  negligence  upon  the 
part  of  the  employes  of  the  defendant  rail- 
road company.  I  leave  It  to  you,  although  I 
confess  I  have  very  serious  doubts  about  it" 
We  are  not  able  to  find  in  the  evidence  even 
a  spark  of  proof  tending  to  show  negligence 
upon  the  part  of  the  defendant,  with  respect 
to  the  matter  In  question.  The  fact  to  be 
determined  Is  the  condition,  as  shown  by 
the  evidence,  of  the  various  bills  of  lading, 
at  the  time  when  the  signature  of  tbe  agent 
of  the  defendant  was  affixed  thereto.  Did 
they  or  did  they  not  at  that  time  call  for 
more  goods  than  had  actually  been  delivered 
to  tbe  railroad  company? 

Tbe  plaintiff  sought  to  establish  the  fact 
in  this  respect  by  calling  as  a  witness  in  its 
behalf  Mr.  Warnock,  who  took  up  the  vari- 
ous bills  of  lading  one  by  one,  and  stated 
just  what  was  and  what  was  not  Included 
in  them,  when  they  were  signed,  and  what 
goods  were  actually  delivered  at  that  time 
to  tbe  company  for  shipment  Thus,  on  ship- 
ping receipt  No.  10  on  the  list,  he  testified 
that  as  agent  for  the  company,  when  he 
signed  the  bill  of  lading,  and  the  duplicate 
memorandum  copy,  It  was  for  S  rolls  of  car- 
pet, and  these  were  actually  received.  As 
presented  by  the  plaintiff  this  receipt  called 
for  25  rolls,  20  of  which  were  not  received 
by  the  company,  and  were  added  to  the  re- 
ceipt, as  Mr.  Warnock  testified,  after  he  sign- 
ed the  bill  of  lading  and  delivered  it  to  the 
shipper.  Shipping  receipt  listed  as  No.  15, 
In  like  manner,  as  he  testified,  was  for  5 
rolls  of  carpet  when  he  signed  It,  and  that 
number  were  delivered  to  the  railroad  when 
the  bill  of  lading  was  given  to  the  shipper. 
Five  rolls  were  afterwards  Inserted  In  this 
bill  of  lading,  and  the  duplicate  memoran- 
dum copy  of  It  The  next,  No.  49,  was  for 
5  rolls  as  originally  made  out  and  signed, 
and  20  rolls  were  afterwards  added.  And  so 
on  through  the  entire  list  as  made  up  in 
plaintiff's  Exhibit  A,  embracing  the  whole 
of  plaintiffs  claim  In  this  case.    With  re- 


spect to  them  all,  Mr.  Warnock  testified 
that  as  originally  signed  by  the  agent  of 
the  company,  the  bills  of  lading  covered  only 
goods  which  were  actually  delivered  to  the 
company.  He  said  that  the  items  for  which 
it  is  here  sought  to  hold  the  defendant  re- 
sponsible were  added  to  the  bills  of  lading, 
and  to  the  copies,  after  they  passed  from 
the  hands  of  the  agent  to  the  shipper.  It 
was  further  explained  that  three  papers 
were  generally  made  out  at  once,  by  means 
of  carbon  copies,  for  each  shipment.  These 
were  a  shipping  order,  the  bill  of  lading, 
and  a  duplicate  memorandum  copy  of  it 
The  shipping  order  was  signed  by  the  ship- 
per, the  other  two  papers  by  the  agent  of 
the  company.  In  nearly  every  shipment 
here  involved,  Mr.  Warnock  produced  the 
shipping  order,  In  corroboration  of  his  state- 
ment as  to  what  the  bill  of  lading  originally 
contained,  at  the  time  he  signed  it.  This 
testimony  of  Mr.  Warnock  was  not  contra- 
dicted or  varied  in  any  way  by  any  other 
evidence  offered  by  the  plaintiff.  In  fact,  it 
produced  no  other  witness  who  had  any  per- 
sonal knowledge  of  what  was  contained  in 
the  bills  of  lading  when  they  were  signed,  or 
as  to  what  goods  were  delivered  by  the  ship- 
per to  the  railroad  at  that  time.  The  oth- 
er witnesses  were  officers  and  employes  of 
the  plaintiff,  who  never  saw  the  bills  of 
lading  until  they  were  brought  in  by  tbe 
shipper.  The  only  witness  called  on  behalf 
of  the  defendant  fully  corroborated  the  tes- 
timony of  Mr.  Warnock  who  was  called  by 
the  plaintiff.  The  evidence  was  thus  un- 
disputed that  the  bills  of  lading  aa  made 
out,  signed  by  the  agent  of  the  railroad,  and 
delivered  to  the  shipper,  did  not  Include  any 
goods  which  were  not  received  by  the  rail- 
road. That  being  bo,  there  was  nothing  up- 
on which  to  base  the  charge  of  negligence 
In  this  respect  against  the  defendant.  As 
negligence  Is  a  fact  which  must  be  proven, 
and  as  the  burden  of  such  proof  Is  upon  the 
party  who  asserts  it,  in  this  Instance  the 
plaintiff,  It  Is  clear  that  the  latter  failed  to 
make  out  a  case,  and  the  defendant  was  en- 
titled to  binding  Instructions  in  its  faTor. 
If,  as  the  evidence  shows,  the  agent  did  not 
sign  the  bills  of  lading  for  more  goods  than 
at  the  time  were  actually  delivered  to  the 
railroad,  that  is  an  end  to  the  charge  of 
negligence.  No  matter  whether  it  was  the 
shipper  or  some  one  else  who  added  to  the 
bilk)  of  lading  descriptions  of  more  goods 
than  were  included  when  the  bill  of  lading 
was  made  out  that  was  not  a  matter  for 
which  the  defendant  was  responsible.  In  the 
face  of  the  clear  evidence  of  plaintiff's  own 
witness,  that  the  bill  of  lading  as  originally 
signed  did  not  call  for  more  goods  than  were 
delivered,  it  was  for  plaintiff  to  offer  some 
other  evidence  to  the  contrary.  In  the  ab- 
sence of  such  additional  evidence,  there  was 
no  disputed  question  of  fact  for  the  Jury  to 
pass  upon.  It  appears  from  the  record  in 
this  appeal,  as  It  did  when  the  case  was  here 
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before,  that  the  shipper  perpetrated  gross 
frauds  upon  the  plaintiff  In  connection  with 
this  same  series  of  shipments,  and  that  it 
began  a  prosecution  against  him  for  forgery, 
which  apparently  ended  when  the  shipper 
committed  suicide.  Many  of  the  bills  of  lad- 
ing were  so  palpably  forgeries  that  all  claim 
under  them  waa  abandoned  by  plaintiff. 
Those  upon  which  the  claims  in  this  case 
were  finally  based  do  not  seem  to  have  con- 
tained alterations  quite  so  palpable  upon  the 
face  of  the  bills;  but,  under  the  clear  tes- 
timony of  the  chief  witness  on  behalf  of 
plaintiff,  the  fact  of  alterations  made  after 
the  delivery  of  the  shipping  receipts  to  the 
dripper  was  made  to  appear  very  clearly 

It  might  be  pertinent  to  add  that  the  trans- 
actions in  this  case  were  not  the  usual  ones 
in  which  the  bill  of  lading  is  used  as  the 
symbol  of  the  property  shipped,  and  retained 
for  the  purpose  of  controlling  the  title  to 
the  goods.  The  plaintiff  here  purchased 
from  a  shipper  certain  book  accounts,  and 
regarded  the  bills  of  lading  merely  as  evi- 
dence of  the  fact  that  the  goods  which  were 
supposed  to  be  the  basis  of  the  accounts  had 
actually  been  shipped.  The  bills  of  lading 
were  not  retained,  but  were  sent  to  the  sup- 
posed purchasers,  and  it  was  upon  the  finan- 
cial standing  and  credit  of  the  purchaser 
that  the  plaintiff  relied,  and  not  upon  any 
title  secured  through  the  bill  of  lading.  The 
latter  was  regarded  simply  as  evidence  that 
a  shipment  had  been  made.  And  for  alleged 
carelessness  in  putting  out  misleading  state- 
ments in  the  bills  of  lading  the  effort  to  re- 
cover was  made  in  this  case. 

The  charge  of  negligence  having  failed  for 
want  of  any  proof,  it  becomes  unnecessary 
to  consider  the  very  interesting  legal  ques- 
tion, raised  in  the  argument  of  the  learned 
and  able  counsel  for  appellee,  as  to  the  prop- 
er rule  of  law  which  should  be  followed, 
in  cases  where  bills  of  lading  have*  inad- 
vertently or  fraudulently  been  Issued  for 
goods  which  have  not  actually  been  received. 
That  question  is  not  now  before  us. 

The  second  and  third  assignments  of  error 
are  sustained. 

The  Judgment  of  the  court  below  is  re- 
versed, and  Judgment  is  here  entered  for  the 
defendant 


ETTER  v.  McAFEE,   Secretary  of  Common- 
wealth, et  aL 

(Supreme  Court  of  Pennsylvania.     Oct.  8, 
1912.) 

States  (|  01*)— Officers— Length  of  Term. 
The  amendment  of  Const  art  4,  {  21,  fix- 
ing the  term  of  the  Secretary  of  Internal  Af- 
fairs, the  Auditor  General,  and  the  State 
Treasurer  at  four  years  each,  construed  with 
reference  to  other  amendments  adopted  at  the 
same  time,  relating  to  the  election  of  state 
officers  in  even-numbered  years,  did  not  en- 
large the  term  of  the  Auditor  General,  elected 
in  November,  1909,  to  fonr  years,  but  left  it 


at  three  years,  expiring;  on  the  first  Tuesday 
in  May,  1913,  so  that  his  successor  would  be 
elected  at  the  general  election  on  November  5, 
1912,  to  serve  four  years. 

[Ed.  Note.— For  other  cases,  see  States,  Cent 
Dig.  §  56;    Dec  Dig.  f  5L»] 

Appeal  from  Court  of  Common  Pleas, 
Dauphin  County. 

Bill  in  equity  by  George  E.  Etter  against 
Robert  McAfee,  Secretary  of  the  Common- 
wealth, and  others  for  an  injunction.  From 
a  decree  dismissing  the  bill,  plaintiff  ap- 
peals.   Affirmed. 

Argued  before  FELL,  C.  J.,  and  BROWN, 
MESTREZAT,  POTTER,  ELKIN,  STEW- 
ART, and  MOSCHZISKER,  JJ. 

Lyman  D.  Gilbert,  of  Harrlsburg,  John  G. 
Johnson,  of  Philadelphia,  and  Frederic  W. 
Fleltz,  of  Harrlsburg,  for  appellant  John  O. 
Bell,  Atty.  Gen.,  D.  T.  Watson,  of  Pitts- 
burgh, J.  A.  Stranahan  and  Chas.  H.  Berg- 
ner,  both  of  Harrlsburg,  and  J.  B.  B.  Cun- 
ingham,  Deputy  Atty.  Gen.,  for  appellees. 

MESTREZAT,  J.  This  is  a  taxpayer's  bill 
to  restrain  the  Secretary  of  the  Common- 
wealth from  transmitting  to  the  commis- 
sioners and  sheriffs  of  the  various  counties 
of  the  state  the  names  of  certain  nominees 
or  candidates  for  election  to  the  office  of 
Auditor  General  to  be  voted  for  at  the  gen- 
eral election  to  be  held  on  November  5,  1912, 
and  to  restrain  the  county'  commissioners 
and  sheriff  of  Dauphin  county  from  printing 
the  names  of  such  nominees  or  candidates 
upon  the  official  ballot  to  be  furnished  at 
said  election,  or  making  proclamation  for  the 
election  of  Auditor  General.  The  defend- 
ants demurred  to  the  bill,  and  the  case  was 
heard  in  the  court  below  on  the  bill  and  de- 
murrer thereto.  The  assignments  of  error 
raise  the  single  question:  Does  the  term  of 
the  present  Auditor  General  end  upon  the 
first  Tuesday  of  May,  1913,  or  the  first  Tues- 
day of  May,  1914? 

Under  the  Constitution  of  1874,  an  annual 
election  was  held  In  February  at  which  local 
officers  were  elected,  and  In  November  at 
which  state  officers  were  elected.  The  pri- 
mary purpose  of  the  several  amendments  to 
the  Constitution  adopted  in  1909,  as  they 
disclose  and  as  is  conceded,  was  to  abolish 
the  February  election,  and  to  provide  for 
one  election  in  each  year  to  be  held  in  No- 
vember, the  election  in  even-numbered  years 
to  be  known  as  a  general  election  at  which 
state  officers  were  to  be  elected,  and  the 
election  in  the  odd-numbered  years  to  be 
known  as  a  municipal  election  at  which 
county  and  local  officers  were  to  be  elected. 
By  the  change  made  by  the  amendments, 
biennial  in  place  of  annual  elections  will  be 
held  for  state  as  well  as  local  officers.  The 
change  in  the  time  for  holding  elections  nec- 
essarily required  an  adjustment  of  the  length 
of  the  terms  of  some  of  the  officers  so  that 
official   terms   would  expire   at  a  time  at 
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which  the  officers  could  be  elected  at  an  elec- 
tion appropriate  to  the  several  offices.  Un- 
der the  former  Constitution,  the  Secretary  of 
Internal  Affairs  held  his  office  for  four  years, 
the  Auditor  General  for  three  years,  and  the 
State  Treasurer  for  two  years.  By  the 
amendment  to  section  21,  art  4,  the  terms  of 
the  Secretary  of  Internal  Affairs,  the  Audi- 
tor General,  and  the  State  Treasurer  were 
each  fixed  at  four  years,  and  those  officers 
were  to  be  chosen  at  general  elections.  An 
Auditor  General  and  a  State  Treasurer  were 
elected  at  the  November  election  of  1909  at 
which  the  amendments  to  the  Constitution 
were  submitted  for  adoption.  It  Is  apparent 
that  an  adjustment  of  the  length  of  the 
terms  of  both  officers  was  necessary  to  en- 
able the  people  to  vote  for  their  successors 
at  the  appropriate  election  under  the  amend- 
ments. The  Secretary  of  Internal  Affairs 
was  elected  In  November,  1906,  and  his  suc- 
cessor was  elected  in  November,  1910,  an 
even-numbered  year,  as  required  by  the 
amendment.  The  Auditor  General's  term 
was  three  years,  and,  having  been  elected  In 
1909,  his  successor  will  be  elected  in  1912,  an 
even-numbered  year,  at  which  the  office 
could  be  filled  by  an  election.  It  was  differ- 
ent, however,  with  the  State  Treasurer.  Bis 
term  was  for  two  years  under  the  prior  Con- 
stitution, and,  having  been  elected  In  Novem- 
ber, 1909,  the .  term  expired  in  May,  1912, 
necessitating  the  election  of  his  successor  In 
November,  1911,  an  odd-numbered  year,  at 
which,  under  the  amendments,  he  could  not 
be  elected.  It  was  therefore  necessary  to 
provide  that  the  two-year  term  for  which  the 
State  Treasurer  was  to  be  elected  in  Novem- 
ber, 1909,  should  be  shortened  so  his  suc- 
cessor could  be  elected  In  the  even-numbered 
year  of  1910  or  lengthened  so  he  could  be 
elected  in  the  even-numbered  year  of  1912. 
The  draftsman  recognizing  the  necessity 
for  such  a  provision  regulating  the  election 
of  a  State  Treasurer  Inserted  the  following 
In  the  amendment  to  section  21  of  article  4: 
"But  a  State  Treasurer,  elected  in  the  year 
one  thousand  nine  hundred  and  nine,  shall 
serve  for  three  years,  and  his  successor  shall 
be  elected  at  the  general  election  in  the  year 
one  thousand  nine  hundred  and  twelve,  and 
In  every  fourth  year  thereafter."  His  term 
was  thus  lengthened  and  special  provision 
made  for  the  election  of  his  successor  in 
1912,  an  even-numbered  year.  Under  the 
amendments,  as  thus  construed,  the  terms  of 
the  Secretary  of  Internal  Affairs,  Auditor 
General,  and  State  Treasurer  would  expire 
at  such  times  as  would  permit  successors  in 
the  offices  to  be  elected  In  even-numbered 
years  as  Is  required  by  the  amended  Consti- 
tution. 

[1]  It  is  contended  by  the  appellant  that 
the  amendment  to  section  21  of  article  4 
made  the  term  of  the  present  Auditor  Gen- 
eral four  years,  and  that  he  Is  entitled  to 
hold  the  office  until  May,  1914.    This  conten- 


tion is  based  on  the  theory  that  the  amend- 
ment became  operative  when  it  was  adopt- 
ed, and  fixed  the  term  of  the  Auditor  Gener- 
al at  four  years,  regardless  of  the  other 
amendments  adopted  at  the  same  time  M 
his  successor  must  be  elected,  if  this  coo- 
tention  be  correct,  in  an  even-numbered  year 
which  would  be  In  November,  1914,  the  effect 
of  the  appellant's  contention  is  to  create  a 
vacancy  In  the  office  from  May,  1914,  to  May. 
1915,  to  be  filled  by  appointment  by  the  Gov- 
ernor. But  it  Is  a  settled  rule  of  construc- 
tion that  every  part  of  a  Constitution  must 
be  given  effect,  if  it  can  possibly  be  done 
without  doing  violence  to  the  language  of 
the  instrument  A  single  provision  may  not 
be  selected  out  of  several  relating;  to  the 
same  subject  and  a  full  literal  meaning  giv- 
en to  its  words  without  reference  to  the 
qualifying  effect  of  other  provisions,  and 
thus  produce  an  apparent  repugnancy  of  one 
provision  to  another.  Guldin  v.  Schuylkill 
County,  149  Pa.  210,  214,  24  AtL  1TL  Stand- 
ing alone  and  not  qualified  or  controlled  by 
the  other  amendments,  section  21  of  article 
4,  as  amended,  might  well  be  construed  to 
justify  the  contention  that  the  section  gave 
to  the  present  Auditor  General  a  term  of 
four  years  expiring  in  May,  1914.  Bat  as 
observed,  the  rule  of  construction  does  not 
permit  us  to  interpret  this  section  of  the 
Constitution  without  seeking  light  from  the 
other  parts  of  the  instrument  When  this  is 
done,  it  is  seen  that  such  a  construction 
would  defeat  the  manifest  intention  of  the 
several  related  constitutional,  amendments 
adopted  In  1909.  The  constitutional  Intention 
in  the  adoption  of  section  21,  art  4,  must 
therefore  be  determined  by  a  consideration 
of  the  several  related  amendments  adopted 
at  the  same  time.  This  amendment  most  be 
read  with  and  as  part  of  the  amendments 
which_  provide  for  biennial  elections,  and 
that  state  officers  shall  be  elected  in  even- 
numbered  years.  These  amendments  are  se 
closely  related  that  they  must  be  read  as 
one  In  order  to  accomplish  the  primary  pur- 
pose in  making  the  change  in  the  organic 
law.  If  they  are  construed  separately  and 
literally,  there  is  a  manifest  conflict  between 
tbem.  If,  as  contended  by  appellant  the 
present  Auditor  General  is  entitled  to  a  four- 
year  term,  the  provision  In  the  amendment 
that  his  successor  shall  be  chosen  at  a  gen- 
eral election  cannot  be  given  effect  without 
creating  a  vacancy  in  the  office  to  be  filled 
by  appointment  The  primary  purpose  of  the 
several  amendments  is  therefore  defeated. 
The  established  rule  of  constitutional  con- 
struction, as  already  noted,  does  not  permit 
such  interpretation.  On  the  other  hand,  if 
the  present  Auditor  General  was  elected  for 
three  years,  the  term  fixed  by  the  old  Con- 
stitution, his  successor  will  be  elected  in 
1912,  an  even-numbered  year,  as  required  by 
the  amendments.  This  construction  makes 
the  proposed  system  created  by  the  several 
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amendments  harmonious,  and  carries  out  the 
manifest  purpose  of  the  electors  In  adopting 
them. 

[2]  We  do  not  agree  with  the  appellant  as 
to  the  Inference  to  be  drawn  from  the  pro- 
vision fixing  the  State  Treasurer's  term  In 
the  amendment  to  section  21,  art.  4.  It  is 
said,  arguendo,  In  support  of  his  position, 
that  if  no  special  provision  in  the  section 
had  been  made  for  the  present  State  Treas- 
urer that  both  h,e  and  the  present  Auditor 
General  would  serve  four  years,  their  terms 
expiring  In  1914,  that  the  amendment  dimin- 
ishes the  State  Treasurer's  new  term  and 
does  not  extend  his  former  term,  and  that,  If 
it  applies  to  the  State  Treasurer,  it  also  ap- 
plies to  the  Auditor  General  and  extends  his 
term  to  four  years.  Whether  the  purpose  of 
the  special  provision  was  to  diminish  a  four- 
year  term  or  extend  the  former  two-year 
term  of  the  Treasurer  is  immaterial  In  view 
of  the  language  which  supports  one  as  well 
as  the  other  contention,  and  declares  "that 
a  State  Treasurer  elected  In  the  year  1909 
shall  serve  for  three  years,  and  his  successor 
shall  be  elected  at  the  general  election  in 
the  year  1912  and  in  every  fourth  year  there- 
after." This  provision  unquestionably  ap- 
plies in  terms  to  the  State  Treasurer  elected 
in  1909  and  requires  his  successor  to  be 
elected  in  1912  for  a  four-year  term,  but  it 
does  not  follow,  as  argued,  that  the  section 
applies  to  the  Auditor  General  elected  in 
1909  so  as  to  fix  his  term  at  four  years.  As 
suggested  above,  that  contention  would  have 
a  substantial  basis,  if  this  amendment  were 
read  alone,  in  view  of  the  fact  that  it  be- 
came operative  at  the  date  of  Its  adoption 
In  1909.  The  contention,  however,  overlooks 
the  fact  that  another  amendment  of  like 
force  and  effect,  adopted  at  the  same  time, 
requires  the  three  state  officers  to  be  elected 
in  even-numbered  years  which  did  not  re- 
quire a  change  in  the  length  of  the  existing 
terms  of  the  Secretary  of  Internal  Affairs 
and  Auditor  General,  but  did  necessitate  a 
change  In  the  length  of  the  term  of  the  State 
Treasurer  to  make  his  successor  elective  in 
an  even-numbered  year.  Special  provision 
had  therefore  to  be  made  as  to  the  term  of 
the  State  Treasurer  elected  in  1909  so  as  to 
accomplish  the  purpose  of  the  several  amend- 
ments establishing  biennial  elections.  The 
first  even-numbered  year  after  the  adoption 
of  the  amendments  at  which  an  election  for 
State  Treasurer  could  take  place  was  1910, 
but  this  would  have  made  the  length  of  the 
term  of  that  officer,  elected  in  1909,  but  one 
year,  which  would  not  have  been  in  accord 
with  the  declared  policy  of  extending  the 
former  term.  The  next  even-numbered  year 
at  which  he  could  be  elected  was  1912,  mak- 
ing his  term  three  years,  which  would  have 
been  nearer  the  new  constitutional  term  and 
beyond  which  an  election  could  not  take 
place  without  exceeding  the  four-year  term. 
The  amendment  to  section  21  of  article  4 


therefore  met  the  necessity  fo»  a  change  in 
the  existing  term  of  the  State  .Treasurer  by 
the  special  provision  contained  therein  by 
fixing  the  term  at  three  years  so  that  his 
successor  could,  be  elected  at  a  general  elec- 
tion In  an  even-numbered  year. 

The  argument  of  the  appellant  that  it  was 
not  the  constitutional  Intention  that  the 
terms  of  the  State  Treasurer  and  Auditor 
General  should  be  coterminous  Is  not  sup- 
ported by  any  alleged  policy  of  the  state  nor 
by  anything  contained  In  any  of  the  amend- 
ments. It  is  true  that  prior  to  the  present 
Constitution  the  length  of  the  terms  of  the 
two  officers  was  not  the  same,  but  the  rea- 
son is  not  to  be  found  in  "the  long  establish- 
ed policy  of  the  state."  Under  the  prior 
Constitution,  the  terms  of  the  two  officers 
were  not  of  the  same  duration,  but  it  did 
not  establish  a  policy  that  the  officers  should 
be  elected  at  different  elections,  because  It 
did  not  have  that  effect,  as  appears  by  the 
list  of  Auditors  General  and  State  Treasur- 
ers, contained  In  appellant's  paperbook,  since 
the  Treasurer  became  elective  under  the 
Constitution  of  1874.  With  this  list  before 
the  draftsman  he  knew  that  the  practical 
operation  of  making  a  difference  in  the 
length  of  the  terms  of  the  two  officials  did 
not  at  all  times  make  them  elective  at  dif- 
ferent elections,  and  it  cannot  therefore  be 
presumed  that  such  was  the  Intention  in 
adopting  the  amendments.  Had  it  been  so 
desired,  the  purpose  could  and  would  have 
been  accomplished  by  Inserting  in  the  amend- 
ment a  plain  and  unequivocal  declaration  to 
that  effect  A  matter  so  important  and  in 
conflict  with  the  whole  tenor  of  the  several 
amendments  would  not  have  .been  left  to  con- 
jecture and  judicial  construction. 

The  amendment  to  section  8  of  article  4, 
providing  for  filling  vacancies  in  the  several 
offices,  was  not  made  with  special  reference 
to  filling  vacancies  created  by  the  adoption 
of  the  several  amendments  in  1909.  The 
schedule  was  adopted  to  prevent  such  vacan- 
cies In  office  as  might  arise  from  the  changes 
made  by  the  amendment,  and,  as  it  declares, 
to  carry  the  amendments  Into  complete  op- 
eration. Presumably,  therefore,  no  vacan- 
cies would  occur  by  reason  of  the  changes 
in  the  time  of  holding  the  elections  and  the 
extension  of  the  terms  of  the  several  officers. 

The  majority  of  the  court  are  of  opinion 
that  under  the  familiar  rule  of  interpretation 
the  several  amendments  to  the  Constitution 
adopted  at  the  November  election  of  1909 
must  be  construed  together,  and  therefore 
that  under  section  21  of  article  4,  construed 
with  reference  to  the  purpose  and  In  the 
light  of  the  other  amendments,  the  Auditor 
General  was  intended  to  be  elected  at  the 
election  In  November,  1909,  for  a  term  of 
three  years,  and  that  his  successor  should  be 
elected  at  the  November  election  in  1912. 

The  decree  of  the  court  below  dismissing 
the  plaintiff's  bill  is  affirmed. 
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BOWERS  et  al.  v.  MYERS  et  aL 

(Supreme  Court  of  Pennsylvania.     Oct.  14, 
1912.) 

1.  Appeal  and  Ebbob  (|  738*HAssignments 
of  Ebbob—  Sufficiency. 

Assignments  of  error  which  tailed  to  as- 
sign the  final  decree  for  error  are  defective. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |g  3025-3027;  Dec.  Dig.  f 
788.*f 

2.  Easements    (f     SO*)—  Obbation— Gbaht— 

CONSTBUCTION. 

A  right  of  way  grant  expressed  in  general 
terms  includes  any  reasonable  use  to  which  the 
right  of  way  may  be  put 

[Ed.  Note.— For  other  cases,  see  Easements, 
Cent.  Dig.  f|  109-112;   Dec.  Dig.  %  60.*] 

8.  Easements  (|  60*)— Extent  or  Right— 

-Mode  op  Use. 

In  the  absence  of  any  covenant  defining, 
limiting,  or  restricting  the  use  of  an  alley  be- 
tween two  dwelling  houses,  the  owner  of  one 
may  use  the  alley  for  the  passage  of  horses  and 
vehicles,  as  well  as  for  foot  passengers,  provid- 
ed he  does  not  interfere  with  its  use  by  the 
owner  of  the  adjoining  property. 

[Ed.  Note. — For  other  cases,  see  Easements, 
Cent.  Dig.  IS  109-112 ;   Dec.  Dig.  |  60.*] 

4.  Basements  (f  68*)— Pbooxedings  to  Pbo- 

tect— Injunction. 

Where  a  testator  devised  separately  two 
lots  with  houses  thereon  to  different  persons, 
giving  the  devisees  the  joint  right  and  privilege 
to  an  alley  between  them  which  was  wholly 
upon  one  of  the  properties,  but  ran  along  the 
line  of  the  other,  and  after  the  properties 
changed  ownership,  the  owner  of  the  servient 
property  entered  into  an  agreement  with  the 
other  owner,  under  which  he  built  over  it  and 
erected  a  large  gate  in  front  of  it  sufficient  to 
permit  the  alley  to  be  used  as  a  driveway  with 
a  gate  inserted  for  pedestrians,  and  the  alley 
was  used  both  before  and  after  the  agreement 
as  a  driveway,  the  owner  of  the  dominant  es- 
tate is  entitled  to  enjoin  the  building  of  a  curb 
by  the  owner  of  the  servient  estate,  which 
would  prevent  the  use  of  the  alley  as  a  drive- 
way. 

[Ed.  Note.— For  other  cases,  see  Easements, 
Cent  Dig.  ||  121-127;   DecTbig.  |  68.*] 

Appeal  from  Court  of  Common  Pleas,  Lan- 
caster County. 

Bill  In  equity  by  Herbert  R.  Bowers  and 
another  against  John  H.  Myers  and  another 
for  an  Injunction.  From  a  decree  for  plain- 
tiffs, defendant  named  appeals.    Affirmed. 

Argued  before  FELL,  C.  J.,  and  BROWN, 
MESTREZAT,  POTTER,  and  ELKIN,  JJ. 

Bernard  J.  Myers  and  W.  U.  Hensel,  both 
of  Lancaster,  for  appellant  Wm.  R.  Brlnton, 
of  Lancaster,  for  appellees. 

POTTER,  J.  This  was  a  bill  in  equity 
filed  by  the  plaintiffs  to  restrain  the  defend- 
ants from  obstructing  them  in  the  use  of  an 
alley.  The  right  of  plaintiffs  to  a  certain 
use  of  the  alley  is  not  denied,  but  the  extent 
of  that  right  is  in  dispute.  Plaintiffs  claim 
the  right  to  use  the  alley  as  a  driveway  for 
horses  and  vehicles.  Defendants  seek  to  lim- 
it them  to  the  use  of  the  alley  as  a  footway 
for  persons.  The  learned  trial  judge  found 
the  facts  substantially  as  follows:  The  prop- 


erties of  both  plaintiffs  and  defendants  were 
owned  by  John  Miller,  who  acquired  title  to 
them  In  1777.  Miller  died  about  1808  and 
by  his  will  devised  the  two  lots  with  the 
houses  upon  them  separately,  giving  to  th# 
devisees  the  joint  right  and  privilege  to  the 
alley  or  gateway  between  them,  which  la  the 
alley  here  In  question.  This  alley  has  con- 
tinued to  be  used  by  the  occupants  of  the 
two  adjoining  buildings  up  to  the  present 
time  and  has  been  of  the  same  width  as  now 
for  at  least  70  years,  and  probably  so  ever 
since  John  Miller  created  the  easement.  On 
August  14,  1885,  all  the  persons  interested  in 
the  properties  adjacent  to  the  alley  entered 
into  an  agreement  which  was  duly  signed, 
acknowledged,  and  recorded,  which  provided 
as  follows:  That,  whereas,  the  northern  wall 
of  the  Russel  building  stood  upon  the  south- 
ern line  of  the  said  alley,  and  Baumgardner 
and  Brimmer  desired  to  build  over  and  into 
the  said  northern  walL  The  right  to  do  so 
was,  in  consideration  of  the  sum  of  $700, 
granted  to  them,  to  build  over  said  alley  to 
a  depth  from  North  Queen  street  "not  fur- 
ther east  than  the  northeastern  corner  of 
the  said  building"  on  the  Russel  property. 
and  "at  a  height  from  the  ground  not  less 
than  ten  feet  from  the  present  level  of  the 
pavement  on  said  North  Queen  street,'*  and 
also  the  right  to  build  against,  upon,  and 
into  the  said  wall  its  whole  length.  It  was 
further  agreed  therein  that  the  said  Baum- 
gardner and  Brimmer  might  maintain  a  gate 
extending  across  the  western  end  of  the  al- 
ley on  North  Queen  street,  over  the  whole 
width  of  it,  but  that  they  should  place  and 
keep  a  door  of  ordinary  size  in  It  for  the 
use  and  convenience  of  the  Russels,  "their 
heirs  and  assigns."  It  was  also  stipulated 
that  the  boundary  line  between  the  two 
properties,  from  the  main  building  erected 
on  the  Russel  property  to  the  brick  stable 
erected  on  the  Baumgardner  and  Brimmer 
property,  should  be  a  straight  line,  running 
from  the  northeastern  corner  of  the  mam 
building  on  the  Russel  property  to  the  south- 
western corner  of  the  said  stable,  and  that 
along  this  division  or  boundary  line  Baum- 
gardner and  Brimmer  might  build  a  stone 
wall  or  the  width  of  two  feet  and  six  Inch- 
es, one-half  of  which  wall  to  be  built  upon 
each  property,  and,  if  this  wall  was  built 
Baumgardner  and  Brimmer  were  to  place 
thereon,  at  their  own  expense,  a  fence  of 
wood,  with  locust  posts,  and  place  therein  "a 
gate  In  that  portion  of  the  said  fence  ad- 
joining the  ground  now  and  heretofore  used 
for  the  aforesaid  alley  or  passageway.*'  The 
height  of  this  wall  was  not  restricted.  It 
was  lastly  stipulated  "that  the  said  alley  or 
passageway  between  the  said  adjoining  prem- 
ises *  *  *  shall  be  used  and  remain  as 
heretofore,  except  so  far  as  its  use  shall  be 
altered  and  affected  by  the  grants,  convey- 
ances, stipulations  and  agreements  contained 
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In  the  Indenture."     After  the  execution  of 
this  agreement,  Baumgardner  and  Brimmer 
built  over  the  alley  Into  the  northern  wall  of 
the  Russel  property  to  the  northeastern  cor- 
ner of  said  building.    A  large  gate  wag  plac- 
ed by  them  at  the  North  Queen  street  en- 
trance of  the  alley,  hung  from  above,  with  a 
door  32  Inches  wide  in  it,  for  the  use  and 
convenience  of  the   Russels.     A   wall   was 
built  between  the  northeastern  corner  of  the 
main  building  on  the  Russel  property  and 
the  southwestern  corner  of  the  stable  on  the 
Baumgardner  and  Brimmer  property,  half  of 
which  was  on  each  property.    This  wall  is 
now  from  12  to  15'  inches  above  the  surface 
of  the  ground  on  the  plaintiffs'  side,   and 
earth  has  been  filled  in,  on  the  Baumgard- 
ner and  Brimmer  side,  at  least  along  it    Up- 
on this  wall  was  placed  a  fence,  with  locust 
posts,  and  a  gate  of  ordinary  size  was  pro- 
vided leading  into  the  Russel  premises.    These 
conditions  have  continued  practically  until 
the  present  time.    About  the  time  the  bill 
-was   filed,    Dorshelmer,    the  tenant   of   the 
property  which  formerly  belonged  to  Baum- 
gardner and  Brimmer,  by  permission  of  My- 
ers,  the  owner,   placed   a   curb   on   North 
■Queen  street,  which  practically  prevented  the 
use  of  the  alley  by  horses  or  vehicles.    Steel 
posts  were  also  erected  by  him  along  the 
Myers  side  of  the  stone  wall ;  and  that  por- 
tion of  the  alley  extending  north  of  the  line 
between  the  Russel  main  building  and  the 
brick   stable  was  built  over  by   placing  a 
structure  upon  the  said  posts  and  resting 
crossbeams  on  the  posts;    and  Dorshelmer 
was   permitted   by    Myers    to    make    these 
changes.    The  court  below  directed  that  the 
curb  on  North  Queen  street  be  removed  and 
the  entrance  to  the  alley  be  so  constructed 
that  the  plaintiffs  might  have  access  thereto 
for  such  reasonable  purposes  as  they  might 
desire,  and  granted  a  permanent  injunction 
restraining  the  defendants  from  interfering 
with  the  right  of  the  plaintiffs  to  use  the  al- 
ley as  theretofore  for  passage  to  and  from 
Queen  street    Exceptions  were  filed  and  dis- 
missed, and  a  final  decree  was  entered  as 
directed  by  the  trial  Judge.    Defendant  My- 
ers has  appealed. 

[1]  The  assignments  of  error  are  defective 
in  that  the  final  decree  is  not'  assigned  for 
error.  Yerger  v.  Hunn,  231  Pa.  245,  80  Atl. 
527 ;  Standard  Soap  &  Oil  Co.  v.  Degreaslng 
Co.,  232  Pa.  64,  81  Atl.  129;  Condron  v. 
Penna.  R.  R.  Co.,  233  Pa.  197,  82  Atl.  64. 
But  as  the  first  assignment  alleged  error  in 
overruling  defendant's  exception  to  the  de- 
3ree  recommended  by  the  trial  Judge,  which 
was  subsequently  entered  as  final,  it  may  be 
treated  as  in  effect  assigning  the  final  decree 
is  error. 

[2]  The  authorities  .establish  the  proposi- 
tion that  a  right  of  way  expressed  in  gen- 
eral terms  is  to  be  construed  to  include  any 
reasonable  use  to  which  it  may  be  put.  Thus 
In  Jones  on  Easements  (1898)  8  375,  it  is 


Bald:  "A  right  of  way  granted  or  reserved 
in  general  terms  may  be  used  for  any  pur- 
pose reasonably  necessary  for  the  party  en- 
titled to  use  it  The  fact  that  the  person 
entitled  to  such  way  has  used  it  for  one 
purpose  only  for  a  long  series  of  years  does 
not  restrict  its  use  to  that  purpose  only.  The 
grant  being  in  general  terms,  it  must  be  con- 
strued to  include  any  reasonable  use  to 
which  the  land  may  be  devoted."  In  Benner 
v.  Junker,  190  Pa.  423,  43  Atl.  72,  it  was  held, 
as  expressed  in  the  syllabus,  "where  the  use 
of  an  alley  between  two  dwelling  houses  Is 
not  denned,  limited,  or  restricted  by  any 
covenant,  the  owner  of  one  of  the  properties 
may  use  the  alley  for  business  purposes,  pro- 
vided he  does  not  interfere  with  its  use  by 
the  owner  of  the  adjoining  property."  To 
the  same  effect  are  the  decisions  in  Gunson 
v.  Healy,  100  Pa.  42,  and  Oreenmount  Cem- 
etery Co.'s  Appeal,  1  Sadler  (Pa.)  371,  4  AtL 
528. 

[3]  In  the  present  case  the  original  grant 
was  general  in  its  terms.  It  gave  "a  right 
and  privilege  to  the  alley  or  gateway  be- 
tween the  said  house  and  my  dwelling  house," 
and  this  language  is  repeated  several  times, 
in  substance.  A  reasonable  construction  of 
this  wording  would  permit  the  use  of  the  al- 
ley for  the  passage  of  horses  and  vehicles, 
as  well  as  for  foot  passengers. 

[4]  The  agreement  of  1885  made  no  change 
In  this  respect,  for  it  stipulated  that  the  al- 
ley "should  be  used  and  remain  as  hereto- 
fore," except  as  set  forth  in  the  agreement. 
In  case  of  doubt,  the  contemporaneous  con- 
struction placed  upon  the  contract  by  the 
parties  is  to  be  adopted,  and  the  application 
of  this  principle  sustains  the  view  taken  by 
the  court  below,  for  it  appears  from  the  find- 
ings of  fact  that,  before  the  agreement  of 
1885,  the  owners  of  both  properties  used  the 
alley,  not  only  for  walking  upon  the  same, 
but  also  for  driving  In  with  horses  and  wag- 
ons, as  often  as  they  had  occasion  so  to  do, 
and  "since  1885  the  said  alley  has  been  used 
by  the  plaintiffs  and  their  predecessors  in 
title  as  a  passageway  for  foot  passengers, 
and  for  horses,  carriages,  and  wagons,  to 
and  from  their  said  premises,  and  that  mer- 
chandise of  various  kinds  has  been  delivered 
to  the  plaintiffs'  said  premises  by  wagons 
passing  in  and  out  of  said  alley."  It  was 
also  found,  as  a  fact,  that  when,  after  the 
execution  of  the  agreement,  Baumgardner 
and  Brimmer  built  over  the  alley,  "a  large 
gate  was  placed  by  them- at  the  North  Queen 
street  entrance  of  the  alley,  hung  from  above, 
with  a  door  32  inches  wide  in  it,  for  the  use 
and  convenience  of  the  Russels."  These  find- 
ings of  fact  are  amply  supported  by  the  tes- 
timony, and  have  the  weight  of  a  verdict  of 
a  Jury.  If  the  intention  under  the  agree- 
ment of  1885  had  been  to  exclude  horses  and 
vehicles,  the  large  gate  would  have  been  un- 
necessary.- A  fence  with  a  small  gate  would 
have   better   answered  the  purpose.     What 
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they  did  was  to  provide  at  the  entrance  of 
the  alley  a  gateway  wide  enough  for  the 
passage  of  vehicles,  and  In  this  gate  they 
placed  a  door  for  the  use  of  persons  desiring 
to  pass  through  on  foot  when  the  large  gate 
was  closed.  As  the  court  below  found  that 
the  curb  of  which  complaint  Is  made  prac- 
tically prevented  the  use  of  the  alley  by 
horses  and  vehicles,  the  Injunction  was  prop- 
erly awarded. 

The  assignments  of  error  are  overruled, 
and  the  decree  of  the  court  below  Is  affirmed. 


In  re  ACKLIN'S  ESTATE. 

(Supreme  Court  of  Pennsylvania.    Oct  14, 
1912.) 

1.  Bxecutobs  and  Administbatobs  (|  327*)— 
Sale  of  Real,  Estate— Payment  or  Debts. 

A  direction  by  testator  to  his  executors  to 
sell  bis  real  estate  and  distribute  the  proceeds, 
with  a  trust  for  the  widow  for  life,  confers  the 
real  estate  for  the  purposes  of  distribution,  but 
does  not  oust  the  jurisdiction  of  the  orphans 
court  to  order  the  sale  of  the  real  estate  to  pay 
debts. 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  {  1844;  Dec. 
Dig.  S  827.  •] 

2.  EXECUTORS  AND  ADMINISTRATORS  (I  380*)— 

Sale    or    Decedent's    Estate  — Setting 

Aside. 

Where  real  estate  of  a  decedent  has  been 
sold  to  pay  debts,  and  the  sale  confirmed  and  a 
deed  delivered  two  years  thereafter,  a  party  in 
interest  cannot,  in  the  absence  of  fraud,  have 
the  sale  set  aside  for  inadequacy  of  price. 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  55  1645-1652, 
1665-1664,  1567;   Dec.  Dig.  f  880.*] 

Appeal  from  Orphans'  Court,  Fayette  Coun- 
ty. 

In  the  matter  of  Robert  H.  Acklln.  From 
a  decree  refusing  to  set  aside  executor's 
sale  of  real  estate,  Mary  M.  Acklln  appeals. 
Affirmed. 

Argued  before  FELL*  O.  J.,  and  POTTER, 
HLKIN,  and  MOSCHZISKBR,  JJ. 

W.  J.  Sturgls,  B.  H.  Reppert,  and  S.  X 
Morrow,  all  of  Unlontown,  for  appellant  D. 
W.  McDonald,  John  S.  Christy,  J.  B.  Adams, 
H.  L.  Robinson,  W.  0.  McKean,  and  James 
R  Cray,  all  of  Unlontown,  for  appellees. 

POTTER,  J.  Robert  H.  Acklln  died  April 
15,  1908,  testate,  and  leaving  a  widow,  Mary 
M.  Acklln,  and  three  daughters.  By  his 
will,  of  which  the  Citizens'  Title  &  Trust 
Company  of  Unlontown,  Pa.,  was  executor, 
he  directed  that  part  of  his  real  estate,  In- 
cluding the  premises  here  In  controversy, 
should  be  sold  by  his  executor,  and  one-third 
of  the  proceeds  should  be  invested,  the  In- 
come to  be  paid  to  his  widow  during  her  life, 
and,  upon  her  death,  the  principal  to  be  paid 
to  his  daughters,  to  whom  he  gave  also  the 
remaining  two-thirds  absolutely.  The  widow 
elected  to  take  under  the  wilL    On  August 


8,  1908,  the  executor  presented  a  petition  to 
the  orphans'  court,  showing  that  the  person- 
al estate  of  the  testator  was  insufficient  for 
the  payment  of  his  debts,  and  praying  for 
an  order  for  the  sale,  for  the  payment  oi 
his  debts,  of  a  farm  of  about  38  acres,  situ- 
ated In  Luzerne  township,  Fayette  county. 
The  court  made  a  decree  authorizing;  a  pub- 
lic sale  of  .the  property,  and  on  September 
4,  1908,  such  sale  was  made,  and  It  was 
purchased  for  $5,125  by  two  of  his  daughters. 
The  sale  was  duly  confirmed,  and  security 
entered,  and  on  September  30,  1908,  tte 
executor  received  the  purchase  money  anJ 
executed  and  delivered  a  deed  to  the  pur- 
chasers, who  took  possession  of  the  prop- 
erty, and  have  since  made  Improvements  up- 
on it  Subsequently  the  executors  filed  an 
account,  which  Included  the  purchase  mon- 
ey, and  distribution  was  made  to  creditors 
and  parties  In  interest  On  November  7. 
1910,  the  widow  presented  a  petition,  alleg- 
ing that  the  Bale  was  the  result  of  a  con- 
spiracy among  the  other  legatees  to  defraud 
her;  that  the  price  realized  was  so  grossly 
inadequate  as  to  amount  to  a  constructive 
fraud;  and  that  the  sale  was  invalid  la 
law,  because  the  will  worked  a  conversion 
of  the  land  sold,  Into  money,  and  consequent 
Iy  the  testator's  debts  were  not  liens  upon  it 
She  prayed  that  the  sale  be  set  aside  and 
revoked,  the  deed  surrendered  and  canceled, 
and  the  purchase  money  returned  by  the 
executor  to  the  purchasers.  A  citation  wa< 
granted,  and  answers  were  filed  by  the  ex- 
ecutor and  the  purchasers.  After  hearing 
the  court  below  dismissed  the  petition,  stat- 
ing, in  its  opinion,  that  no  evidence  bad  been 
offered  to  support  the  charge  of  conspiracy, 
and  it  was  therefore  disregarded.  The  re- 
maining questions,  raised  by  this  appeal  an 
whether  the  court  below  had  Jurisdiction  to 
order  the  sale,  and  whether  the  sale  should 
have  been  set  aside  on  the  ground  of  Inade- 
quacy of  price. 

[1]  The  petition  under  which  the  sale  wa.< 
made  was  filed  under  the  Act  of  February 
24,  1834  (P.  L.  76)  |  20,  which  provides: 
"Whenever  It  shall  satisfactorily  appear  to 
the  executor  or  administrator,  that  the  per- 
sonal estate  of  the  decedent  Is  insufficient 
to  pay  all  Just  debts,  and  the  expenses  vi 
the  administration,  he  shall  proceed,  without 
delay,  In  the  manner  provided  by  law,  ft- 
sell,  under  the  direction  of  the  orphans'  court 
having  Jurisdiction  of  his  accounts,  so  moct 
of  the  real  estate  as  shall  be  necessary  to 
supply  the  deficiency;  and  such  real  estate 
so  sold  shall  not  be  liable,  in  the  hands  of 
the  purchaser,  for  the  debts  of  the  decedent* 
The  testator  directed  that  all  his  real  estate, 
except  certain  coal  lands,  should  be  sold  by 
his  executor  within  one  year  after  his  death 
It  is  conceded  that  this  provision  worked  i 
conversion  of  the  property  for  the  purpose- 
of  distribution.    For  all  purposes  other  that 
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those  necessary  to  carry  out  the  will,  the 
property  remains  as  It  was. 

In  Yerkes   v.    Yerk.es,    200    Pa.   419,    at 
page  423,  60  Atl.  186,  Mr.  Justice  Mitchell 
said:    "It  should  never  be  overlooked  that 
there  is  no  real  conversion.    The  property 
remains  all  the  time,  In  fact,  realty  or  per- 
sonalty, as  it  was;   but,  for  the  purpose  of 
the  will,  so  far  as  It  may  be  necessary,  and 
only  so  far,  It  is  treated  In  contemplation 
of  law  as  If  It  had  been  converted.     Few 
testators  have  any  knowledge  of  the  doctrine 
or  any  actual  intent  to  change  the  nature 
of  their  property,  except  when  and  to  the 
extent  that  may  be  required  to  carry  out  the 
special  purpose  of  the  will.     The  presump- 
tion, therefore,  no  matter 'what  the  form  of 
words  used,  Is  always  against  conversion; 
and,  even  where  it  is  required,  It  must  be 
kept  within  the  limits  of  actual  necessity. 
These  are  very  elementary  propositions ;  but 
It  is  necessary  to  recur  to  them  frequently 
to  avoid  the  tendency  already   referred  to, 
the  danger  of  which  Is  apparent  in  many  of 
our  cases."    In  Painter  v.  Painter,  220  Pa. 
82,  at  pages  87,  88,  69  Atl.  323,  at  page  324, 
20  L.  R.  A.  (N.  S.)  117,  our  Brother  Mestre- 
zat  said:    "While  the  doctrine  of  equitable 
conversion  is  well  settled  on  principle  and 
reason,  and  is  recognized  in  numerous  cases 
determined  by  this  court,  the  sphere  or  lim- 
itation of  its  application  Is  equally  well  es- 
tablished and  should  be  observed.    The  sole 
purpose  of  the  doctrine,  in  the  case  of  a 
will,  being  to  effectuate  the  intention  of  the 
testator,  it  cannot  be  invoked  when  his  in- 
tention falls  or  is  incapable  of  accomplish- 
ment    The  reason  of  the  rule  then  ceases, 
and  the  rule  Itself  no  longer  obtains.    *    *    * 
This  limitation  upon  the  doctrine  of  equita- 
ble conversion  is  settled  by  a  uniform  cur- 
rent of  decisions  in  this  country  and  in  Eng- 
land. "     Thus,   where  the  direction  was  to 
sell  and  pay  certain  legacies,  the  surplus  re- 
maining was  distributed  as  real  estate,  and 
not   as  personalty.     Wilson  v.   Hamilton,  9 
Serg.  &  B.  424.    Where  there  is  a  conversion 
of  real  estate  for  the  purposes  of  distribution, 
the  distributees  may  agree  that  it  shall  re- 
main land,  and  this  will  effect  a  reconversion, 
Mellon  v.  Reed,  123  Pa.  1,  16  Atl.  906;  Bran- 
don  v.  McKinney,  233  Pa.  481,  82  Atl.  764. 
En  the  present  case,  the  claims  of  the  cred- 
itors  were  paramount  to  any  provision  in 
;he  will;    and,  until  those  claims  were  dis- 
charged, there  was  nothing  to  which  the  le- 
?al  fiction  of  conversion  could  apply.    Coun- 
sel for  appellant  argue  that  the  executor  was 
empowered   to    sell    without  any   authority 
'rom  the  court.    Whether  that  be  so  or  not, 
lie   validity  of  the  sale  is  not  unfavorably 
iffected  by  the  order  made  by  the  court,  even 
hough  It  was  not  necessary.     Under  any 
.spect  of  the  case,  the  purchasers  would  take 
.  good  title  under  the  deed  of  the  executor. 
[2]  As  to  the  question  of  Inadequacy  of 
rice,    that  was  a  matter  peculiarly  within 


the  discretion  of  the  court  below.  Only  a 
palpable  abuse  of  that  discretion  can  Justify 
interference  by  this  court  No  such  abuse 
is  shown  here.  It  does  not  appear  that  any 
better  price  has  been  offered  for  the  prop- 
erty, nor  is  any  security  tendered  to  insure 
a  higher  price  at  a  resale.  The  petitioner 
was  slow  In  moving.  She  waited  more  than 
two  years  after  the  sale  was  confirmed,  the 
purchase  money  paid,  the  deed  executed,  de- 
livered, and  possession  given  to  the  purchas- 
ers. As  far  back  as  Slmmond's  Estate,  19 
Pa.  439,  at  page  441,  Mr.  Justice  Lewis  said : 
"After  a  sale  made  under  an  order  of  the 
orphans'  court,  and  a  final  confirmation  of 
It  according  to  the  rules  of  court  followed 
by  the  payment  of  the  purchase  money  and 
the  delivery  of  the  deed,  it  is  too  late  to 
make  objections  to  the  sale.  This  Is  the  gen- 
eral rule."  The  only  exceptions  to  this  rule 
are  in  the  cases  of  fraud  (Grindrod's  Estate, 
140  Pa.  161,  21  Atl.  269),  or  of  gross  mistake 
(Johnson's  Appeal,  114  Pa.  132,  6  Atl.  656). 
In  the  present  case,  neither  fraud  nor  mis- 
take was  shown;  and  it  further  appears 
that  appellant  knew  all  about  the  proceed- 
ings and  attended  the  sale,  and  bid  for  the 
property.  She  was*  also  present  at  the  audit 
of  the  account  of  the  executor  in  1909,  when 
the  proceeds  of  the  sale  were  distributed. 
No  reason  appears  why  she  could  not  have 
made  her  application  to  have  the  sale  set 
aside,  for  inadequacy  of  price,  before  it  was 
confirmed  and  the  deed  delivered.  Instead 
of  so  doing,  she  waited  for  more  than  two 
years  after  confirmation  before  filing  this 
petition.  The  delay  would  be  sufficient  to 
Justify  the  refusal  of  her  petition.  But  on 
the  merits  it  was  properly  dismissed. 

The  assignments  of  error  are  overruled, 
and  the  order  and  decree  of  the  orphans' 
court  is  affirmed. 


OOX  et  al  v.  PENNSYLVANIA  B.  CO. 

(Supreme  Court  of  Pennsylvania.     Nov.  7, 
1912.) 

X,  Carbiebs  (I  19*)  —  Bequlation  —  Action 
fob  Discrimination. 

The  right  of  action  against  a  railroad  com- 
pany for  unlawful  discrimination  in  refusing  a 
siding  to  a  coal  property  was,  as  a  matter  of 
law,  in  the  Individual  plaintiffs,  where  they  held 
the  legal  title  during  the  whole  period  of  the 
discrimination,  though  prior  thereto  they  had 
made  an  oral  agreement  to  convey  the  property 
to  a  corporation,  and,  before  the  action  was 
brought,  they  did  so  convey  it 

[Ed.    Note.— For   other   cases,    see   Carriers, 
Cent  Dig.  iS  83-49;  Dec  Dig.  |  19.*] 
2.  Cabbiebs  (|  18*)  —  Beqtjlation— Discrim- 
ination. 

That  a  railroad's  line  was  congested  is  not 
an  excuse  for  refusing  a  siding  to  a  coal  prop- 
erty, where  the  railroad  afforded  siding  privi- 
leges to  other  operators  and  a  reduction  of  the 
cars  to  other  operators  would  have  prevented 
an  increase  of  the  total  traffic. 

[Ed.    Note. — For   other  cases,   see   Carriers, 
Cent  Dig.  if  21-24;   Dec.  Dig.  |  13.*] 
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8.  Appeal  and  Error  (|  978*)  —  Review  — 
Discretion  or  Tblal  Coubt— Hkmittitub 
ob  New  Tbiax. 

In  an  action  against  a  railroad  for  dis- 
crimination, where  the  jury  disregards  the  cor- 
rect instructions  as  to  the  measure  of  damages, 
the  trial  court's  discretion  in  directing  a  reduc- 
tion of  the  verdict  by  remittitur  or  new  trial 
will  not  be  reviewed,  where  it  is  not  clearly 
shown  that  the  defendant  was  injured  thereby. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  ft  3866-3870;  Dec.  Dig.  § 
97a*J 

4.  Carriers  (|  19*)  —  Regulation— Discrim- 
ination. 

In  an  action  against  a  railroad  for  refusing 
a  siding  to  a  coal  property,  evidence  of  the  sale 
of  cars  by  defendant  to  individual  shippers  and 
as  to  the  loading  of  cars  from  wagons  is  ir- 
relevant 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  f|  83-49;   Dec.  Dig.  |  19.*] 

5.  Carriers  (I  19*)— Regulation— Discrim- 
ination. 

In  an  action  against  a  railroad  for  dis- 
crimination, there  was  no  error  in  not  distin- 
guishing between  interstate  and  intrastate  com- 
merce it  not  being  incumbent  upon  plaintiffs  to 
show  what  proportion  of  their  total  tonnage 
would  have  been  sold  within  the  state. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  |f  33-49 ;   Dec.  Dig.  I  19.*] 

6.  Carriers  (§  19*)— Reguiatiow— Discrim- 
ination—Treble Damages— Question  fob 
Court. 

Where  the  verdict  clearly  appears  to  be  for 
single  damages  for  discrimination  by  a  carrier, 
it  is  for  the  court  to  say  whether  the  damages 
shall  be  trebled. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  §§  33-49;    Dec.  Dig.  |  19.*] 

Appeal  from  Court  of  Common  Pleas, 
Dauphin  County. 

Action  of  trespass  by  D.  W.  Cox  and  an- 
other against  the  Pennsylvania  Railroad 
Company  for  damages  for  refusing  a  siding 
to  a  coal  property.  From  a  judgment  for 
plaintiffs,  defendant  appeals.    Affirmed. 

At  the  trial  the  court  admitted  under  ob- 
jection and  exception  evidence  as  to  a  num- 
ber of  cars  sold  by  the  defendant  to  Individ- 
ual operators  along  its  line,  and  also  evi- 
dence as  to  the  amount  of  coal  hauled  with 
teams  and  placed  on  cars  at  Madera  Station 
from  which  station  the  plaintiffs  desired  a 
siding. 
Defendant  presented  these  points: 
"(13)  If  the  jury  shall  be  of  opinion  that 
the  White  Oak  Coal  Company  was  the  owner 
of  the  leasehold  properties  In  respect  to  which 
siding  connections  were  by  the  plaintiffs 
asked  and  refused,  the  plaintiffs  cannot  re- 
cover In  this  action  against  the  defendant, 
and  In  reaching  such  conclusion  as  to  the 
ownership  of  said  leasehold  properties  (he 
jury  must  consider  the  tax  reports  made  to 
the  Auditor  General  of  this  commonwealth 
by  the  White  Oak  Coal  Company,  of  which 
the  plaintiffs  were,  respectively,  the  presi- 
dent and  treasurer.  Answer:  Being  of  opin- 
ion, as  stated  In  our  general  charge,  that  the 
plaintiffs,  for  the  purposes  of  this  action,  are 


the  owners  of  the  leasehold  properties  In 
question,  we  decline  to  affirm  this  point." 

"(7)  The  conditions  existing  on  the  defend- 
ant's railroad  at  the  time  the  plaintiffs  ap- 
plied for  their  siding  connection  and  the 
great  demand  at  that  time  on  the  part  of  the 
public  for  a  supply  of  coal,  as  established  by 
the  evidence,  which  is  not  disputed,  .which 
conditions  continued  at  least  until  the  sprint 
of  1903,  created,  during  that  time,  a  dissimi- 
larity In  circumstances  and  conditions  from 
those  prevailing  before  and  after  that  period 
as  to  justify  the  defendant  in  refusing  during 
such  period  to  put  in  any  siding  connections. 
Its  failure,  therefore,  to  put  in  a  connection 
for  the  plaintiffs,  was  not  a  violation  of  any 
duty  owed  by  it  to  the  plaintiffs,  and  there 
is  no  evidence  in  the  case  which  would  war- 
rant the  jury  In  finding  that  In  refusing  to 
put  in  the  connection  It  was  guilty  of  dis- 
crimination against  the  plaintiffs.  Answer: 
The  traffic  conditions  existing  as  stated  in 
this  point  did  not  relieve  the  defendant  from 
the  performance  of  Its  duty  as  a  common  car- 
rier to  furnish  equal  facilities  for  transpor- 
tation to  all  shippers,  and  we  therefore  de- 
cline to  affirm  this  point" 

"(9)  If  the  Jury  believe  that  the  circum- 
stances under  which  the  defendant  declined 
to  permit  the  plaintiffs  to  make  a  siding  con- 
nection with  Its  railway  were,  on  account  of 
Its  congested  condition,  unlike  those  under 
which  It  granted  any  producer  or  shipper 
of  coal  a  siding  connection  with  Its  railway, 
the  defendant  had  the  legal  right  to  refuse  a 
siding  connection  to  the  plaintiffs  until  the 
congested  condition  of  Its  railway  ended,  and 
such  refusal  would  not  entitle  the  plaintiffs 
to  recover  damages  against  it  under  the  act 
of  June  4,  1883,  under  which  this  action  has 
been  brought  against  the  defendant  An- 
swer: Refused. 

"(10)  If  the  defendant  refused  to  grant  the 
application  of  plaintiffs  for  a  siding  connec- 
tion, which  had  been  made  at  a  time  when 
defendant's  railroad  was  overcrowded  with 
traffic  and  Its  resources  were  inadequate  to 
furnish  transportation  for  all  freight  that 
was  offered,  the  fact  that  applications  for 
siding  connections  were  granted  before  and 
after  this  extraordinary  pressure  of  traffic 
would  not  constitute  undue  and  unreasonable 
discrimination,  under  like  conditions,  similar 
circumstances,  and  during  the  same  period 
of  time,  between  the  siding  applications  as 
aforesaid,  which  were  granted,  and  plain- 
tiffs' siding  application,  which  was  refused. 
Answer:  For  the  reasons  referred  to  in  our 
last  preceding  answers,  we  decline  to  affirm 
this  point 

"(11)  If  the  jury  believe  that  in  Septem- 
ber, 1902,  the  transportation  capacity  of  the 
railway  of  the  defendant  had  become  over- 
taxed and  It  was  unable  to  meet  In  a  norma! 
manner  the  transportation  demands  made 
upon  it,  the  defendant  had  the  right  to  refuse 
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to  grant  any  new  application  for  siding  con- 
nection, by  whomsoever  made,  and  to  con- 
tinue so  to  refuse  any  such  application  until 
It  was  able  to  meet  such  transportation  de- 
mands In  a  normal  manner,  and  such  refusal, 
and  continuance  thereof,  upon  Its  part,  were 
not  undue  or  unreasonable  discrimination 
against  the  plaintiffs  which  would  entitle 
them  to  recover  damage  against  the  defend- 
ant In  the  present  action.  Answer:  For  the 
reasons  given  in  our  previous  answer,  as  also 
In  our  general  charge,  we  decline  to  affirm 
this  point" 

The  court  charged  In  part  as  follows : 

"There  were  undoubtedly  unusual  traffic 
conditions,  or  perhaps  we  should  rather  say 
that  the  traffic  conditions  at  that  time  were 
such  as  to  tax  the  carrying  capacity  of  the 
defendant  to  its  utmost  power.  Large  quan- 
tities of  merchandise  of  all  kinds  were  await- 
ing shipment  to  market;  the  cars  of  the 
company  were  In  constant  demand;  the 
tracks  of  "the  company  were  crowded  with 
trains ;  the  yards  of  the  company,  for  classi- 
fication and  distribution,  were  filled  wfth 
cars  which  had  been  placed  there  to  such  an 
extent  that  trains  coming  along  the  main 
road  could  not  be  admitted  to  the  yards. 
These  were  conditions  which  taxed  the  offi- 
cers of  that  company  to  a  very  great  extent. 
They  had  a  very  difficult  task  to  perform  In 
order  to  meet  the  demands  of  the  trade; 
but  the  existence  of  those  traffic  conditions, 
gentlemen,  did  not  relieve  the  defendant 
from  the  duty  Imposed  upon  it  by  the  Con- 
stitution and  the  law  to  furnish  equal  facili- 
ties for  transportation  to  all  shippers  who 
desired  to  make  use  of  the  company's  lines." 

"It  has  been  suggested,  also,  and  testimony 
has  been  offered,  as  to  the  necessity  imposed 
upon  the  railroad  company  to  obtain  fuel  sup- 
ply for  its  own  use ;  and  It  has  been  suggest- 
ed that  in  the  allowance  of  one  of  these  sid- 
ings at  least  It  was  done  in  order  that  the 
railroad  corporation  might  have  for  Itself  a 
proper  supply  of  coal.  The  supply  of  coal 
to  move  Its  engines  was,  of  course,  necessary. 
The  railroad  company  had  an  undoubted 
right,  and  It  was  its  duty  as  well,  to  obtain 
for  itself  a  proper  coal  supply,  and  it  might 
properly  grant  a  siding  to  a  mine  which  was 
to  furnish  the  corporation  with  coal  for  Its 
engines.  But  that  did  not  relieve  it  from 
the  duty  Imposed  upon  It  of  granting  to  ship- 
pers of  coal,  who  desired  to  send  their  coal 
to  market,  equal  facilities  of  transportation 
If  at  the  time  it  could  reasonably  and  proper- 
ly be  done.  While  the  corporation  had  this 
right  to  provide  for  its  own  fuel  supply,  it 
was  bound  to  so  exercise  that  right  as  not  to 
Interfere  with  the  rights  of  shippers,  along 
its  line,  to  have  an  equal  distribution  of  cars 
and  facilities  for  transportation  to  transport 
the  coal  which  they  desired  to  have  sent  to 
the  marts." 

"It  Is  your  duty  to  determine  from  the 
weight  of  the  evidence  whether  or  not)  In 
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refusing  this  application  there  was  undue 
and  unreasonable  discrimination  as  against 
these  plaintiffs.  The  letter  of  the  General 
Superintendent  states  that  It  is  not  desirable 
to  'divert  a  portion  of  the  coal  Industry,  tak- 
ing It  away  from  the  older  ones.'  This  de- 
fendant, gentlemen,  bad  no  concern  for  the 
older  operators  upon  the  line  which  it  could 
carry  out  to  the  disadvantage  of  others.  It 
was  a  matter  of  no  •  importance  to  the  rail- 
road company  whether  the  opening  of  a  new 
operation  would  divert  coal  from  the  older 
operators.  The  defendant  had  no  right  to 
do  that  which  would  protect  the  older  opera- 
tors upon  its  line,  and  in  violation  of  the 
rights  of  those  who  might  desire  to  begin  the 
shipping  of  coal ;  and  we  say  to  you,  gentle 
men,  as  matter  of  law,  that  If,  after  consid- 
ering all  this  testimony  as  to  crowded  traffic 
conditions,  as  to  coal  supply,  and  the  other 
reasons  which  have  been  suggested  by  the 
defendant  In  support  of  its  refusal,  If  after 
considering  all  the  testimony  you  are  satis- 
fied from  the  weight  of  the  evidence  that  the 
true"  and  real  reason  for  refusing  this  ap- 
plication is  to  be  found  In  these  letters  writ- 
ten at  the  time,  then  we  say  to  you  as  matter 
of  law  that  these  letters  disclose  no  good, 
sufficient,  or  legal  reason  for  the  refusal  of 
the  application,  and  Indicate  a  refusal  of  it 
in  such  a  way  as  would  amount  to  an  undue 
and  unreasonable  discrimination  as  against 
these  plaintiffs.  These  letters  refer  to  mat- 
ters with  which  the  railroad  company  as  a 
common  carrier  has  no  concern.  It  was 
charged  with  the  duty  of  furnishing  equal 
facilities  of  transportation  to  all  persons  who 
desire  It  under  like  circumstances  and  during 
the  same  period  of  time.  That  the  opening 
of  a  new  operation  might  divert  a  portion  of 
the  coal  supply,  might  enable  some  operator 
to  send  additional  coal  to  market,  and  lessen 
the  amount  which  some  old  operator  could 
mine  and  ship,  was  no  proper  concern  for 
this  defendant  company;  and  if  after  con- 
sidering all  the  testimony  yon  are  satisfied 
from  the  weight  of  the  evidence  that  the  true 
and  real  reason  for  declining  this  application 
is  to  be  found  in  these  letters,  which  you 
will  have  with  you,  we  say  to  you  as  matter 
of  law  that  it  is  your  duty  to  find  that  there 
was  undue  and  unreasonable  discrimination 
in  the  refusal  of  this  application;  and  we 
suggest  to  you  that  the  true  and  real  reason 
for  the  refusal  of  the  application  is  perhaps 
most  likely  to  be  found  In  the  letters  written 
at  the  time." 

"Now  upon  the  subject  of  how  much  coal 
could  have  been  mined  and  shipped  there  Is 
a  wide  difference  of  opinion  between  the  wit- 
nesses for  the  plaintiff  and  for  the  defendant. 
Mr.  Lawton,  as  we  have  already  stated,  has 
given  you  his  estimate  as  to  the  quantity  of 
coal  which  could  have  been  mined  and  ship- 
ped had  they  been  given  the  siding  connection. 
Mr.  Qulnn,  also  a  mining  engineer  who  has 
given  the  subject  very  considerable  attention, 
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says  he  has  made  an  estimate  and  that  he 
regards  Mr.  Lawton's  estimate  as  fair  and 
conservative.  Mr.  Womelsdorf,  upon  the 
other  hand,  a  mining  expert  of  recognized 
ability  and  fairness,  has  made  an  estimate, 
and  he  puts  It  at  very  much  less.  You  will 
have  to  determine  which  of  these  estimates  is 
correct  You  must  satisfy  yourselves  from  the 
evidence  upon  this  subject,  with  reasonable 
certainty  the  quantity  of  coal  which  might 
have  been  mined  and  shipped,  considering 
all  the  existing  conditions,  the  difficulties  of 
mining,  the  water,  the  rolls  in  the  vein  of 
coal,  which  would  delay  and  make  mining 
expensive,  and  the  difficulty  in  obtaining  car 
supply ;  you  must  satisfy  yourselves  from  all 
the  evidence  with  reasonable  certainty  as  to 
the  quantity  which  might  have  been  mined 
and  shipped  during  that  period." 

"Your  next  inquiry  will  be  as  to  the  loss 
occurring  after  that  time,  L  e.,  the  refusal 
of  the  plaintiffs'  application  for  a  siding  con- 
nection ;  as  to  the  gains  which,  with  reason- 
able certainty,  you  may  be  able  to  ascertain 
from  all  the  evidence,  would  have  been  the 
plaintiffs'  if  they  had  had  during  all  the  peri- 
od of  this  refusal  the  siding  connection  and 
the  facilities  for  shipment  which  they  allege 
were  Improperly  denied  them;  as  to  that 
you  will  have  to  carefully  consider  the  testi- 
mony. Mr.  Lawton  testifies  that  in  his  opin- 
ion, as  mining  expert  of  very  considerable  ex- 
perience, as  appears  from  his  testimony,  they 
could  have  mined  and  shipped  from  that 
mine  during  that  period  something  like 
140,000  tons  of  coal.  We  are  not  accurate  in 
our  recollection,  gentlemen,  but  something  In 
that  neighborhood  was  his  estimate  of  the 
quantity  of  coal  which  could  have  been  ship- 
ped by  months,  and  you  will  have  with  you 
a  statement  showing  what  he  claims  with  re- 
spect to  that  You  will  also  have  with  you 
statements  showing  the  average  prices  of 
coal  during  the  times  when  these  plaintiffs 
claim  they  ought  to  have  been  permitted  to 
ship  It  and  the  market  prices  during  the 
months  when  by  putting  in  the  siding  they 
were  enabled  to  get  transportation  for  their 
coal  to  market  It  will  be  your  duty  to  as- 
certain with  reasonable  certainty  the  quanti- 
ty of  coal,  considering  all  the  conditions  of 
mining  and  of  getting  car  supply,  they  might 
have  been  able  to  put  upon  the  market  dur- 
ing the  period  of  this  refusal,  and  ascertain 
what  the  difference  in  price  for  that  coal 
was  between  the  time  when  they  might  have 
put  It  upon  the  market  had  they  had  the 
siding  connection,  and  the  time  when  they 
-  were  able  to  market  It  during  the  same  peri- 
od after  the  connection  was  granted,  and  the 
gain  which  they  might  have  made,  if  you 
ascertain  it  with  reasonable  certainty  from 
all  the  testimony  would  be  the  measure  of 
compensation  to  which  the  plaintiffs  are  en- 
titled." 

"We  will  submit  to  you  two  forms  of  ver- 
dict, one  of  which  you  will  use  in  case  you 
conclude  that  there  has  been  no  discrimina- 


tion, and  If  such  conclusion  to  reached  by 
you  you  will,  of  course,  render  a  general 
verdict  for  the  defendant  We  will  submit 
another  form  of  verdict  which  may  be  used 
by  you  In  case  you  conclude  that  there  was 
undue  and  unreasonable  discrimination.  In 
that  form  of  verdict  you  will  write  down  the 
actual  amount  of  injury  sustained  by  these 
plaintiffs  as  you  ascertain  it  to  be  from  the 
evidence  and  render  a  verdict  for  that  amount 
in  single  damages. 

"By  Mr.  Gilbert:  The  defendant  specially 
objects  to  the  preparation  of  a  form  of  ver- 
dict by  the  court  for  submission  to  the  Jury. 

"The  Court:  It  may  be  so  noted.  Excep- 
tion to  the  defendant" 

Verdict  for  plaintiff  for  $34,81450,  which 
was  reduced  by  remittitur  filed  to  $27,851.60. 
which  was  then  trebled  by  the  court,  and 
Judgment  entered  for  $83,554.80.  Defendant 
appealed. 

Argued  before  FELL.  C.  J.,  and  BROWN. 
MESTREZAT,  POTTER,  ELKIN,  STEW- 
ART, and  MOSCHZISKER,  JJ. 

C.  H.  Bergner  and  Lyman  D.  Gilbert,  both 
of  Harrisburg,  for  appellant    G,  L.  Bailey. 

of  Harrisburg,  for  appellees. 

STEWART,  J.  The  action  was  for  the 
recovery  of  treble  damages  under  the  Act 
of  June  4,  1883  (P.  L.  72),  for  injury  alleged 
to  have  been  sustained  in  consequence  of  the 
defendant's  refusal  to  furnish  a  siding  con- 
nection with  a  coal  mine  operated  by  plain- 
tiffs under  a  lease.  Application  for  the  sid- 
ing connection  was  made  September  11,  190- 
Some  time  thereafter  the  defendant  sub- 
mitted to  the  plaintiffs  a  plan,  dated  October 
4,  1902,  showing  a  proposed  siding,  which, 
so  far  as  appears,  was  acceptable  to  the 
plaintiffs.  Plaintiffs  were  proceeding  with 
the  opening  of  the  mine,  when,  on  the  14th 
of  November,  they  were  notified  by  the  de- 
fendant that  their  application  for  a  siding 
connection  was  declined.  The  claim  was  fur 
damages  sustained  between  January,  1903. 
when  plaintiffs  were  prepared  to  ship  coat 
and  August  1904,  when  the  New  York  Cen- 
tral Railroad  Company  by  right  of  eminent 
domain  appropriated  the  land  which  plain- 
tiffs had  Intended  for  their  siding.  A  ver- 
dict resulted  to  the  plaintiffs  In  the  sum  of 
$34,814.50,  single  damages,  afterwards  re- 
duced by  remittitur  to  $27,851.00,  and  tbea 
trebled  by  the  court  The  appeal  la  from 
the  Judgment  so  obtained. 

[1]  It  is  complained  first  of  all  that  the 
court  held  as  a  matter  of  law  that  the  right 
of  action  was  in  the  plaintiffs.  That  plain 
tiffs  were  the  original  lessees  of  the  mine 
was  undisputed.  Subsequent  to  the  demAnU 
for  a  siding  connection,  the  White  Oak  Goal 
Company,  a  corporation,  was  created,  in 
which  these  plaintiffs  were  the  prlndpa: 
shareholders ;  and  November  5,  1902,  a  ver- 
bal agreement  was  entered  into  providing 
that,  when  two  drifts  In  the  mine  were  open 
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ed  to  marketable   coal,   plaintiffs   were   to 
transfer  the  lease  to  the  corporation  for  the 
consideration  of  $10,000  In  the  capital  stock 
of  the  corporation.    It  was  not  until  January 
12,  1906,  that  the  contract  was  fully  per- 
formed by  the  transfer  of  the  lease  and  the 
payment  of  the  purchase  price.     Meanwhile 
the  corporation  In  Its  returns  to  the  Au- 
ditor General  of  the  state,  during  the  years 
in  which  one  of  the  plaintiffs  was  president 
of  the  corporation  and  the  other  Its  treas- 
urer, the  reports  being  certified  by  them  as 
such  officers,  represented  that  the  mine  was 
the  property  of  the  corporation.     Appellant 
contends  that  on  this  evidence  it  should  have 
been  submitted   to  the  Jury   to   determine 
where  the  ownership  of  the  mine  was  dur- 
ing the  period  for  which  damages  were  claim- 
ed.   Manifestly  the  defendant  had  no  other 
concern  with  respect  to  the  question  sought 
to  be  raised  than  to  protect  Itself  from  a 
second  suit  for  the  same  cause  of  action.    It 
is  not  disputed  that  up  until  January  12, 
1905,  no  matter  what  control  meanwhile  the 
corporation   exercised   over   the  mine,   and 
however  It  made  its  reports  to  the  Auditor 
General,  the  legal  title  to  the  mine  was  In 
the  plaintiffs.     No   assignment  or  transfer 
of  the  lease  until  then  had  been  made  and 
no  part  of  the  purchase  price  had  been  paid. 
This  being  so,  the  defendant  was  without 
reason  to  be  concerned.    A  recovery  by  plain- 
tiffs on  their  legal  title  would  have  been  a 
conclusive  bar  to  another  action  by  any  one. 
The  law  applicable  to  such  case  is  very  clear- 
ly stated  In  Armstrong  v.  Lancaster,  5  Watts, 
68,  30  Am.  Dec.  203.     Gibson,  G.  J.,  there 
says:     "A  legal  title  is  certainly  sufficient 
for  the  maintenance  of  an  action,  excepting, 
perhaps,  where  the  commonwealth  stands  as 
a  trustee  In  an  official  bond;   and  there  it 
may  be  necessary  to  show  a  particular  In- 
jury as  a  title  to  her  Interference,  in  order 
to   secure  the  obligor  from  an  officious  In- 
termeddling.   *    *    *    The   court   will   un- 
doubtedly  search   out  the  actual   plaintiff, 
'where  it  is  necessary,  and  fix  on  him  the 
responsibility  of  a  party,  by  subjecting  him 
to  costs,  a  plea  of  set-off,  or  any  other  liabil- 
ity that  may  be  necessary  to  protect  the  de- 
fendant ;   but  here,  where  a  recovery  on  the 
naked  legal  title  would  have  been  a  conclu- 
sive bar  to  another  action  by  any  one,  to 
set  ont  the  equitable  title  in  the  declara- 
tion was  unnecessary.    The  equitable  owner 
of  a  right  of  action  can  recover  on  the  legal 
title  only,  and  any  one  attempting  to  use  It 
a.  second  time  would  be  repulsed  at  once  by 
a  plea  of  former  recovery.    Of  all  the  par- 
ties concerned  the  ostensible  defendant  had 
least   to   do  with  the  equitable  ownership. 
But  there  may  be  adverse  claimants  of  It, 
ind  how  are  the  rights  of  a  party  not  named 
n  the  record  to  be  protected?    Certainly  not 
>y  preventing  a  recovery  and  extinguishing 
lie    expectations  of  himself  and  every  one 
rise.      If   this  Judgment  were  affirmed,  the 
tarty  who  maintained  the  contest,  under  the 


defendant's  shield,  would  have  excluded  him- 
self, as  well  as  his  competitor.  What,  then, 
was  his  most  available  course?  Obviously 
to  lie  by  till  recovery  or  to  promote  it ;  then 
to  arrest  the  money  in  the  sheriff's  hands 
by  notice  not  to  pay  it  over,  rule  it  into 
court,  and  move  for  leave  to  take  It  out 
This  done,  the  pretensions  of  the  claimant 
could  be  determined  by  the  court,  or  a  Jury, 
under  an  issue,  as  the  case  might  require." 

The  action  of  the  court  in  refusing  to  sus- 
tain defendant's  contention  with  respect  to 
this  feature  of  the  case  stands  clear  of  error. 

[I]  That  the  refusal  to  allow  plaintiffs  a 
siding  connection  was  an  undue  and  unrea- 
sonable discrimination  against  them  was  too 
clearly  established  to  admit  of  question. 
The  congested  condition  of  traffic  on  defend- 
ant's road,  which  was  offered  in  explanation, 
afforded  neither  excuse  nor  extenuation.  The 
means  of  protection  against  such  condition 
was  in  defendant's  own  hands.  It  was  un- 
der no  duty  to  haul  more  coal  than  could 
safely  and  conveniently  be  transported  over 
Its  line;  but  a  bounden  duty  did  rest  upon 
it,  in  limiting  the  amount  to  be  accepted  by 
It,  because  of  extraordinary  conditions,  to 
show  no  preference  as  between  shippers,  and 
to  treat  all  alike  on  some  equitable  basis.  It 
was  a  period  of  shortage  of  car  supply,  and 
the  defendant  bad  adopted  a  basis  of  car 
distribution,  a  pro  rata,  based  on  the  pro- 
ductive capacity  of  the  mines.  To  prevent 
the  opening  up  of  additional  mines  from  in- 
creasing the  total  traffic,  a  simple  reduction 
of  the  rate  would  have  been  entirely  suffi- 
cient to  that  end,  and  all  that  plaintiffs  were 
entitled  to  was  to  share  ratably  with  others 
similarly  situated  in  the  rate  so  established. 
Several  points  were  submitted  on  behalf  of 
the  plaintiffs,  asking  for  instructions  to  the 
contrary  of  the  view  here  expressed.  The 
refusal  of  these  points  has  been  made  the 
subject  of  several  assignments  of  error.  Fur- 
ther discussion  of  them  is  unnecessary.  They 
are  overruled. 

[S]  The  facts  of  the  case  indicated  very 
clearly  the  true  measure  of  damage.  During 
the,  period  for  which  damages  were  claimed 
plaintiffs'  mine  was  Idle,  and  wholly  unpro- 
ductive because  of  the  denial  of  siding  con- 
nection. In  January,  1905,  the  White  Oak 
Coal  Company  then  being  In  possession  of  the 
mine,  a  siding  connection  was  furnished,  and 
the  latter  company  then  began  and  continued 
its  operation  of  mining  and  marketing  the 
coal  from  the  mine.  The  plaintiffs  offered 
evidence  to  show:  First,  the  productive  ca- 
pacity of  the  mine;  second,  what  the  mar- 
ket price  of  the  coal  was  month  by  month 
during  the  period  of  their  trial  of  it;  and, 
third,  the  market  price  for  a  corresponding 
period  of  17  months  next  following  when 
operated  by  the  White  Oak  Coal  Company. 
By  this  showing,  the  price  had  gradually  de- 
clined, and  the  claim  was  for  the  difference 
in  market  price.  Had  this  measure  been 
strictly  observed,  there  would  have  been  but 
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little  ground  left  for  contention.  The  court's 
Instructions  to  the  Jury  on  this  branch  of 
the  case  were  as  follows:  "Now,  upon  the 
subject  of  how  much  coal  could  have  been 
mined  and  shipped,  there  Is  a  wide  difference 
of  opinion  between  the  witnesses  for  the 
plaintiff  and  for  the  defendant  •  •  • 
Yon  must  satisfy  yourselves  from  the  evi- 
dence upon  this  subject  with  reasonable  cer- 
tainty as  to  the  quantity  of  coal  which  might 
have  been  mined  and  shipped,  considering  all 
the  existing  conditions,  the  difficulties  of 
mining,  the  water,  the  rolls  In  the  vein  of 
coal  which  would  delay  and  make  the  mining 
expensive,  and  the  difficulty  In  obtaining  car 
supply;  you  must  satisfy  yourselves  from  all 
the  evidence  with  reasonable  certainty  as 
to  the  quantity  which  might  have  been  mined 
and  shipped  during  that  period.  *  •  • 
You  may  be  aided  in  that  inquiry,  gentle- 
men, by  the  rating  placed  upon  the  capacity 
of  this  mine  by  the  defendant  company.  Yon 
will  have  a  tabulation  of  the  rating  of  the 
mine  at  different  periods  with  you.  At  an 
early  period  In  the  history  of  the  mine,  as 
we  recall  it,  it  was  rated  as  having  a  capacity 
of  three  cars  a  day;  you  will  consider  that 
In  ascertaining  the  quantity  which  might 
have  been  mined  and  shipped  from  this  mine. 
You  will  consider  the  market  price  prevailing 
during  the  various  months  when  the  plain- 
tiffs claim  they  could  have  mined  and  ship- 
ped this  coal  If  the  siding  had  been  allowed 
them  and  the  market  price  prevailing  after 
the  time  when  the  sidings  were  made  and 
shipments  were  actually  permitted,  and  the 
difference  In  the  market  price  upon  that 
quantity  of  coal  would  be  the  measure  of 
compensation  to  which  these  plaintiffs  are 
entitled,  in  case  you  find  there  was  an  undue 
and  unreasonable  discrimination  which  they 
allege." 

How  widely  the  Jury  departed  from  the 
measure  here  given  them  Is  made  very  ap- 
parent by  the  learned  trial  judge  In  his  opin- 
ion overruling  defendant's  motion  for  a  new 
trial,  on  condition  of  a  remittitur  being  filed 
by  plaintiffs.  He  there  demonstrates  how 
the  jury  arrived  at  their  estimate  of  plain- 
tiffs' loss  by  taking  as  a  factor  the  produc- 
tive capacity  of  the  mine  Instead  of  the 
amount  of  coal  they  could  have  marketed 
therefrom.  He  says:  "The  uncontradicted 
testimony  In  this  case  shows  that  in  this 
region  there  has  always  been  an  insufficient 
car  supply  even  when  the  coal  trade  was  in 
normal  condition.  This  arose,  not  from  any 
discrimination  in  car  distribution,  but  from 
an  Insufficient  number  of  cars  to  meet  the 
demands  and  rated  capacity  of  the  mines. 
There  is  neither  allegation  nor  proof  of  dis- 
crimination against  the  plaintiffs  In  the  dis- 
tribution of  the  cars.  It  seems  to  us  there- 
fore that  it  Is  reasonably  certain  that  plain- 
tiffs would  not  have  been  able  in  1903  and 
1904  to  secure  sufficient  cars  to  carry  to 
market  Mr.  Lawton's  estimated  quantity  of 


coal,  and  thus  the  plaintiffs'  estimated  sales 
would  have  been  further  diminished.  The 
jury  does  not  appear  to  have  made  any  de- 
duction whatever  from  Mr.  Lawton's  estima- 
tion either  for  reasonably  certain  delays  and 
difficulties  in  mining,  nor  for  the  reasonably 
certain  impossibilities  of  procuring  the  cart 
.necessary  to  carry  the  estimated  mine  pro- 
duct" 

The  verdict  was  for  single  damages.  The 
court  directed  that  upon  plaintiffs'  filing  a 
remittitur  of  all  excess  over  $27,851.60,  the 
rule  for  a  new  trial  should  be  discharged; 
and  this  was  accordingly  done.  This  action 
of  the  court  is  assigned  as  error,  and  it  is 
contended  that  the  verdict  even  as  reduced 
by  the  remittitur  is  excessive.  That  the  ver- 
dict as  rendered  was  in  excess  of  the  plain- 
tiffs' just  demands  was  fully  demonstrated 
by  the  learned  trial  Judge  In  his  opinion  re- 
fusing a  new  trial  In  view  of  this  fact,  but 
for  the  correction  in  the  verdict  made  by  the 
court,  we  would  feel  compelled  to  reverse  the 
judgment  entered  thereon.  It  would  seem  the 
better  practice  In  cases  of  this  kind,  when 
it  clearly  appears  that  the  Jury  in  reachln; 
its  verdict  overlooked  items  or  circumstances 
making  In  relief  of  the  defendant  pro  tan  to. 
and  which  they  were  directed  by  the  court 
to  consider,  but  which  in  themselves  furnish- 
ed no  fixed  standard  for  admeasurement  as 
to  value,  to  grant  a  new  trial;  but  we  bare 
no  fixed  rule  requiring  It  It  Is  within  the 
discretion  of  the  court  to  adopt  either  of 
two  methods  of  correction:  It  may  grant  a 
new  trial  outright  or  it  may  grant  It  on  con- 
dition that  plaintiff  refuses  to  remit  so  much 
of  the  verdict  as  the  court  concludes  is  ex- 
cessive. Here  the  latter  course  was  adopted, 
the  court  fixing  the  amount  to  be  remitted 
which  it  estimated  to  be  the  full  equivalent 
of  those  matters  making  In  relief  of  defend- 
ant which  had  been  overlooked.  This  was 
no  more  than  saying  that  had  the  verdict 
been  for  this  reduced  sum,  the  court  would 
have  approved  it  and  a  new  trial  would  have 
been  refused.  Plaintiffs  filed  the  remittitur, 
and  defendant  was  protected  to  that  extent 
by  the  interference  of  the  court  Whether 
it  was  greater  or  less  than  a  Jury  would  have 
allowed,  we  have  no  way  of  determining. 
It  Is  enough  to  know  that  as  the  case  is  pre- 
sented it  is  not  of  that  exceptional  character 
where  the  Injustice  done  through  an  exces- 
sive verdict  is  too  plain  to  be  mistaken.  It 
is  only  In  such  cases  that  this  court  will  inter- 
fere where  the  matter  has  been  passed  noon 
by  the  lower  court  This  assignment  is  over- 
ruled. 

[4]  The  evidence  with  respect  to  sale  of 
cars  by  defendant  to  individual  shippers  had 
no  relevancy  to  the  Issue  being  tried.  No 
more  had  the  evidence  with  respect  to  the 
loading  of  cars  from  wagons.  All  of  this 
evidence  should  have  been  excluded,  but  it  is 
impossible  to  see  how  It  in  the  remotest  way 
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entered  Into  the  final  conclusion.  Otherwise, 
it  would  be  ground  for  reversal. 

[5]  There  was  no  error  In  not  distinguish- 
ing between  Interstate  and  Intrastate  com- 
merce in  this  case.  It  was  not  Incumbent 
upon  the  plaintiffs  to  show  what  proportion 
of  total  tons  they  would  have  sold  within  the 
state.  The  case  called  for  no  such  distinc- 
tion. 

[I]  The  case  of  Bobbins  v.  Farwell,  193  Pa. 
37,  44  Atl.  260,  furnished  a  complete  answer 
to  appellant's  contention  that  it  was  not  for 
the  court  but  for  the  Jury  to  say  whether 
there  should  be  a  recovery  for  treble  dam- 
ages. Here  they  were  trebled  upon  a  rule  to 
show  cause.  No  question  is  made  as  to  the 
verdict  having  been  for  single  damages  strict- 
ly as  directed  by  the  court.  This  was  exact- 
ly the  situation  In  the  case  above  cited, 
where,  In  affirming  the  action  of  the  court  in 
trebling  damages  upon  rule,  this  court  said, 
speaking  by  Dean,  J.:  "Ever  since  Welsh  v. 
Anthony,  16  Pa.  254,  decided  in  1851,  the  trial 
courts  have  exercised  the  power  of  doubling 
or  trebling  the  damages,  or  refusing  so  to 
do,  when  it  clearly  appeared  but  single  dam- 
ages only  were  found  by  the  Jury,  and  this 
court  has  in  a  number  of  cases  since  Welsh 
v.  Anthony  recognized  the  authority." 

The  verdict  for  single  damages  was  con- 
clusive as  to  the  question  of  undue  and  un- 
reasonable discrimination.  This'  left  nothing 
to  be  considered  by  the  Jury  in  connection 
with  the  trebling  of  the  damages.  The  stat- 
ute made  provision  for  that 

The  assignments  of  error  are  overruled, 
and  the  Judgment  affirmed. 


SELTZER  v.  FERTIG. 

FERTIG  v.  SELTZER. 

(Supreme  Court  of  Pennsylvania.    Oct  14, 
1912.) 

1.  Clerks  or  Coubts  (§  6*)— Removal—" Ap- 
pointed Officers." 

Assistant  clerks  of  the  orphans'  court  are 
"appointed  officers,"  within  Const  art.  6,  f  4, 
authorizing  the  removal  of  appointed  officers  at 
the  pleasure  of  the  power  by  which  they  shall 
have  been  appointed. 

[Ed.  Note.— For  other  cases,  see  Clerks  of 
Courts,  Cent.  Dig.  {{  12-20;    Dec.  Dig.  {  6.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  p.  461.] 

2.  Clerks  of  Coubts  (|  6*)— Removai/— Au- 
thority of  Appointing  Officer. 

Under  Const  art.  6,  |  4,  authorizing  the 
removal  of  appointed  officers  at  the  pleasure 
of  a  power  by  which  they  shall  have  been  ap- 
pointed, assistant  clerks  of  the  orphans'  court 
appointed  under  Const  art.  5,  §  22,  by  the  reg- 
ister of  wills  with  the  consent  and  approval  of 
the  court,  may  be  removed  by  the  register  of 
wills  without  the  consent  of  the  court 

[Ed.  Note.— For  other  cases,  see  Clerks  of 
Courts,  Cent  Dig.  g§  12-20 ;    Dec.  Dig.  {  6.*] 

Appeal  from  Orphans'  Court  Schuylkill 
County. 

A  petition  to  confirm  appointment  of  Thom- 
as  A.  McCarthy,  as  assistant  clerk  of  the 


orphans'  court  From  orders  enjoining  the 
removal  of  John  H.  Fertig,  as  assistant  clerk 
of  the  orphans'  court  and  directing  the  at- 
testation of  salary  bill,  H.  H.  Seltzer  ap- 
peals.   Reversed. 

From  the  record  it  appeared  that  on  Jan- 
uary 1,  1912,  H.  H.  Seltzer,  who  bad  been 
elected  to  the  office  of  the  register  of  wills, 
filed  a  paper  In  the  orphans'  court  setting 
forth  the  fact  that  he  had  removed  J.  H. 
Fertig  as  first  assistant  clerk  of  the  or- 
phans' court,  and  had  appointed  Thomas  A. 
McCarthy  in  bis  place.  The  paper  requested 
the  approval  of  the  appointment  of  McCar- 
thy. 

The  court  made  the  following  order:  "And 
now,  March  4,  1912,  it  is  ordered  and  direct- 
ed that  H.  H.  Seltzer,  register  of  wills,  act- 
ing as  clerk  of  the  orphans'  court  permit 
John  H.  Fertig,  the  first  assistant  clerk  of 
the  orphans'  court,  to  perform  his  duties  in 
said  office,  and  he  is  enjoined  from  further 
interfering  with  the  said  John  H.  Fertig,  in 
the  performance  of  his  duties  as  first  assist- 
ant clerk  of  this  court  either  by  force  or  in 
any  manner  whatsoever."  And  now,  March 
4,  1912,  H.  H.  ,  Seltzer,  register,  acting  as 
clerk  of  the  orphans'  court  is  ordered  and 
directed  to  attest  the  bill  of  John  H.  Fer- 
tig for  the  sum  of  $208.83,  the  salary  due 
him  for  the  month  of  January,  1912,  so  that 
the  same  may  be  countersigned  by  this  court 
In  the  orderly  and  legal  manner  required  by 
the  act 

Argued  before  BROWN,  POTTER,  ELKIN, 
STEWART,  and  MOSCHZlSKER,  JJ. 

Otto  E.  Farquhar,  Carl  H.  Wagner,  and 
Guy  E.  Farquhar,  all  of  Pottsville,  for  appel- 
lant Seltzer.  T.  H.  B.  Lyon,  of  Mahanoy 
City,  and  M.  H.  Spicker,  of  Pottsville,  for  ap- 
pellee Fertig. 

POTTER,  J.  [1  ]  The  question  involved  in 
this  controversy  is  whether  the  register  of 
wills,  who  Is  ex  officio  clerk  of  the  orphans' 
court,  has  power  to  remove  from  office  an 
assistant  clerk  of  the  orphans'  court  with- 
out the  consent  of  that  court  It  is  con- 
tended on  behalf  of  the  appellant  that  the 
register  of  wills  has  the  power  of  appoint- 
ment and  can  remove  his  appointees  at  will. 
The  court  below  held  that  the  appointing 
power  Is  the  register  of  wills  in  conjunction 
with  the  court  and  that  therefore  the  power 
of  removal  is  only  to  be  exercised  with  the 
consent  and  approval  of  the  court  Article 
6,  |  4,  of  the  Constitution,  provides  that  "ap- 
pointed officers  •  *  *  may  be  removed  at 
the  pleasure  of  the  power  by  which  they  shall 
have  been  appointed."  If,  then,  assistant 
clerks  are  "appointed  officers"  within  the 
meaning  of  this  clause  of  the  Constitution, 
they  may  be  removed  at  the  will  of  the  ap- 
pointing power.  That  they  are  properly  to 
be  classed  as  appointed  officers  seems  clear 
from  the  language  of  article  5,  |  22,  of  the 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  &  Am.  Dig.  Key-No.  Series  &  Rep'r  Indexes 
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Constitution,  which  Bays  that  the  register  of 
wills  as  clerk  "may  appoint  assistant  clerks," 
thus  recognizing  them  as  constitutional  of- 
ficers. It  appears  from  the  opinion  that  the 
court  below  regarded  the  decision  in  Com.  v. 
Black,  201  Pa.  433,  50  Atl.  1008,  as  authori- 
ty for  classifying  an  assistant  clerk  of  the 
orphans'  court  as  a  petty  officer,  not  to  be 
properly  Included  within  the  term  "appoint- 
ed officers"  as  used  in  the  Constitution.  We 
are  unable  to  agree  with  this  conclusion.  In 
the  case  last  cited,  It  appeared  that  an  act 
of  Assembly  in  providing  for  the  government 
of  cities  of  the  third  class  gave  to  the  may- 
or the  power  to  nominate,  and,  by  and  with 
the  advice  and  consent  of  the  select  council, 
to  appoint,  suspend,  or  dismiss,  policemen. 
By  tiie  express  terms  of  the  act  of  Assembly 
the  mayor  was  permitted  to  exercise  the  pow- 
er of  removal,  only  with  the  consent  of  coun- 
cil. The  court  there  held  that  a  policeman 
was  a  petty  officer,  not  Intended  to  be  in- 
cluded in  the  constitutional  provision,  and 
therefore  he  was  subject,  as  to  appointment 
and  removal,  to  legislative  regulation.  But 
in  the  present  case  there  is  no  legislative 
enactment  attempting  In  any  way  to  inter- 
fere with  the  power  of  removal  of  appointed 
officers,  as  set  forth  In  the  Constitution.  Nor 
are  we  able  to  regard  an  assistant  clerk  of 
the  orphans'  court  as  a  mere  petty  officer. 
The  office  Is  expressly  recognized  by  the  Con- 
stitution, and  its  duties  Involve  the  keeping 
of  the  records  of  the  court,  the  handling  of 
public  moneys,  the  granting  of  marriage  li- 
censes, and  the  issuing  of  process  in  the  name 
of  the  court  The  proper  discharge  of  these 
duties  calls  for  the  exercise  of  prudence  and 
discretion.  In  our  opinion,  assistant  clerks  of 
the  orphans'  court  are  properly  to  be  regard- 
ed as  appointed  officers  within  the  meaning 
of  the  Constitution,  and  as  such  it  follows 
that  they  "may  be  removed  at  the  pleasure 
of  the  power  by  which  they  shall  have  been 
appointed." 

[2]  The  present  contention  will  therefore 
be  determined  by  ascertaining  in  whom  the 
power  of  appointment  Is  vested.  The  con- 
stitutional provision  In  this  respect  is  (arti- 
cle 5,  |  22) :  "He  (the  register  of  wills  act- 
ing in  his  capacity  as  clerk)  may  appoint  as- 
sistant clerks,  but  only  with  the  consent  and 
approval  of  said  court"  The  provision  is 
Quite  similar  to  that  which  was  under  con- 
sideration in  the  case  of  Lane  v.  Com.,  103 
Pa.  481.  In  article  4,  f  8,  of  the  Constitu- 
tion, It  is  provided  that  the  Governor  "shall 
nominate,  and  by  and  with  the  advice  and 
consent  of  two-thirds  of  all  the  members  of 
the  Senate  appoint  *  *  *  such  other  of- 
ficers of  the  commonwealth  as  he  is  or  may 
be  authorized  by  the  Constitution  or  by  law 
to  appoint"  The  act  of  Assembly  of  April 
18,  1878  (P.  L.  26),  section  1,  provided  that 
"recorders  of  cities  of  the  first  class  shall  be 
appointed  by  the  Governor  by  and  with  the 
advice  and  consent  of  the  Senate."  In  the 
case  cited  it  was  held  that  by  virtue  of  the 


provision  of  section  4  of  article'  6  of  the  Con- 
stitution (which  is  that  which  we  are  now 
considering)  the  Governor  might  lawfully 
remove  a  recorder  appointed  under  the  act 
of  1878,  and  that  the  consent  of  the  Senate 
to  such  removal  was  unnecessary.  Mr.  Chief 
Justice  Mercur  said  (103  Pa.  485):  "As  al- 
ready shown,  the  Constitution  declares  in 
section  8,  cited,  the  Governor  shall  nominate 
and  he  shall  appoint.  Before  he  completes 
the  appointment  the  Senate  shall  consent  to 
his  appointing  the  person  whom  he  has  nam- 
ed. It  may  prevent  an  appointment  hy  the 
Governor,  but  it  cannot  appoint  It  may 
either  consent  or  dissent  That  is  the  ex- 
tent of  its  power.  There  its  action  ends.  It 
cannot  suggest  the  name  of  another."  And 
further  on  it  is  said  (103  Pa.  487) :  "As  we 
have  shown,  the  letter  and  the  spirit  of  the 
Constitution  both  unite  in  declaring  this  pow- 
er to  be  in  the  Governor.  It  necessarily'  fol- 
lows that  officers  appointed  by  him,  other 
than  those  excepted,  may,  in  the  language 
of  the  Constitution,  be  removed  at  his  pleas- 
ure." 

In  like  manner  the  register  of  wills  Is  em- 
powered by  the  Constitution  to  "appoint  as- 
sistant clerks  •  *  •  with  the  consent  and 
approval  of  said  court"  And,  following  the 
reasoning  in  the  opinion  in  Lane  v.  Com .. 
supra,  the  power  of  the  register  in  matin; 
the  appointment  is  substantially  like  that  of 
the  Governor  in  the  instance  noted,  and  the 
court  In  bestowing  or  withholding  its  con- 
sent and  approval  performs  a  function  simi- 
lar to  that  of  the  Senate.  It  may  prevent 
an  appointment  by  the  register,  bat  It  can- 
not appoint  It  may  either  consent  or  dis- 
sent That  is  the  extent  of  its  power,  awl 
there  its  action  ends.  The  appointing  power 
Is  that  of  the  register,  and  therefore  the 
power  of  removal  remains  in  him  alone. 
This  conclusion  Is  consistent  with  the  deci- 
sion in  Reld,  v.  Smoulter,  128  Pa.  324,  18  Atl. 
445,  5  L.  R.  A.  517,  where,  speaking  of  the 
right  of  the  register  to  appoint  Mr.  Justice 
Clark  said  (128  Pa.  335,  18  AtL  446,  5  L.  B. 
A.  517) :  "This  right  was  vested  In  him  by 
the  very  terms  of  the  Constitution.  •  •  • 
It  will  not  be  seriously  contended  that  the 
Legislature  had  any  power  to  pass  upon  the 
necessity  for  the  appointment  for  this  dis- 
cretion is  expressly  committed  to  the  clerk, 
who  is  to  act  with  the  consent  and  approval 
of  the  court."  In  the  opinion  the  further 
statement  is  made  (128  Pa.  335,  18  Atl.  44& 
5  L.  R.  A.  517) :  "There  was  no  power  com- 
petent to  remove  him,  save  the  tribunal 
which  conferred  the  appointment"  In  the 
present  case  the  court  below  lays  some  stress 
upon  the  use  of  the  word  "tribunal"  as  nec- 
essarily involving  action  by  the  court  But 
it  is  evident  that  the  phrase  "tribunal  which 
conferred  the  appointment"  is  merely  used 
as  an  equivalent  to  the  constitutional  phrase 
"the  power  by  which  they  shall  have  been 
appointed."    No  other  or  additional  Ogam- 
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canoe  can  fairly  be  attached  to  the  words. 
Our  conclusion  Is  therefore  that,  while  the 
register  may  appoint  an  assistant  clerk  only 
with  the  consent  and  approval  of  the  court, 
yet  the  power  of  removal  Is  In  the  register 
alone.  The  court  below  was  therefore  with- 
out authority  to  make  the  order  enjoining 
the  register  of  wills  from  removing  the  for- 
mer appointee  from  office,  or  the  order  di- 
recting that  the  bill  be  attested  for  the  pay- 
ment of  his  salary. 

Appeals  from  each  of  the  separate  orders 
of  the  court  below  were  here  presented  and 
argued  together,  and  they  will  be  disposed 
of  together.  In  the  appeal  at  No.  125,  Jan- 
uary term,  1912,  the  assignment  of  error  is 
sustained;  and  In  the  appeal  at  No.  126, 
January  term,  1912,  the  fourth  assignment 
is  sustained.  The  decree  of  the  court  below 
in  each  case  la  reversed. 


ZIMMERMAN  et  al  ▼.  MILLER  et  al 

(Supreme  Court  of  Pennsylvania.    Nov.  7, 
1912.) 

1.  Schools  and  School  Districts  (8  80*)— 
Contracts— Erection  or  School  Build- 
ings. 

A  school  board  having  advertised  that  seal- 
ed proposals  for  the  erection  of  a  schoolhouse 
would  be  received  until  a  certain  day  and  hour, 
all  bids  to  be  accompanied  by  a  certified  check 
for  a  named  amount,  where  a  contractor  puts 
in  a  bid  with  a  certified  check,  and  on  the  day 
after  the  date  mentioned  in  the  advertisement, 
but  before  the  opening  of  any  of  the  bids,  he 
puts  in  a  corrected  bid,  making  him  the  lowest 
bidder,  the  school  board  should  not  reject  the 
corrected  bid  merely  because  it  was  not  in  time, 
nor  because  it  was  not  accompanied  by  the 
certified  check;  the  certified  check  previously 
deposited  applying  to  the  corrected  bid. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent.  Dig.  If  191-194;  Dec. 
Dig.  i  80.*] 

2.  Costs  (|  96*)— Persons  Liable— Schools. 

Where  a  school  board  acted  under  a  mis- 
take of  law  and  not  in  bad  faith  in  rejecting 
a  bid  for  the  erection  of  a  school  building,  the 
costs  of  a  suit  in  equity  to  compel  them  to  ac- 
cept the  bid  will  not  be  imposed  upon  the  board 
personally,  but  upon  the  school  district. 

[Ed.  Note.— For  other  cases,  see  Coats,  Cent. 
Dig.  |  380;  Dec.  Dig.  f  96.*] 

Appeal  from  Court  of  Common  Pleas,  Som- 
erset County. 

Bill  in  equity  by  D.  B.  Zimmerman  and 
others  against  Pierce  Miller  and  others  for 
an  Injunction.  From  a  decree  for  plaintiffs, 
defendants  appeal.    Affirmed. 

Argued  before  FELL,  C.  J.,  and  BROWN, 
MESTREZAT,  POTTER,  ELKIN,  STEW- 
ART, and  MOSCHZISKER,  JJ. 

Norman  T.  Boose  and  Virgil  R.  Saylor, 
both  of  Somerset,  for  appellants.  Edmund 
E.  Klernan.  Francis  J.  Kooser,  Ernest  O. 
Kooser,  John  S.  Miller,  and  W.  Curtis  Trux- 
al,  all  of  Somerset,  for  appellees. 


MOSCHZISKER,  7.  Counsel  for  the  ap- 
pellant urges  but  one  point  for  our  deter- 
mination :  Was  error  committed  In  restrain- 
ing the  defendant  school  board  from  award- 
ing the  contract  for  the  erection  of  the  con- 
templated school  building,  under  the  facts  in 
this  case? 

[1]  The  court  below  found  that  the  school 
board  advertised  that  sealed  proposals  for 
the  erection  of  the  schoolhouse  would  be  re- 
ceived until  1  p.  m.  on  June  14,  1912,  all  bids 
to  be  accompanied  by  certified  check  In  the 
sum  of  |500 ;  that  "on  the  14th  day  of  June, 
1912,  three  bids  were  handed  to  the  direc- 
tors, one  by  S.  F.  Lawrence,  one  by  W.  M. 
Johnson,  and  one  by  Granger  &  Auman; 
and  that  on  the  15th  day  of  June,  at  about 
11  o'clock  a.  m.,  a  second  or  corrected  bid 
was  handed  the  secretary  by  W.  M.  John- 
son ;"  that  the  last-mentioned  bid  was  In  the 
form  of  a  correction  of  the  total  of  John- 
son's former  one,  and  was  the  lowest  of  the 
lot,  it  being  about  $900  lower  than  that  of 
the  successful  bidder ;  that  the  board  reject- 
ed it,  "on  the  ground  that  the  second  bid 
was  illegal,  first,  because  It  was  not  In  time ; 
and,  second,  because  it  was  not  accompanied 
by  a  certified  check;  but  some  of  the  indi- 
vidual members  of  the  board  were  averse  to 
awarding  the  contract  to  Johnson,  on  the 
ground,  first,  that  the  work  he  had  done  at 
the  County  Home  *  *  •  was  not  in  ac- 
cordance with  the  contract  and  not  satisfac- 
tory; and,  second,  that  there  was  undue 
delay  In  prosecuting  the  work ;  but  the  court 
finds  as  a  fact  that  these  reasons  are  not 
sustained  by  the  evidence."  The  court  fur- 
ther found  that  there  was  no  evidence  that 
the  defendants  had  acted  fraudulently  or  In 
bad  faith,  stating:  "It  is  manifest. that  the 
directors,  as  a  body,  labored  under  a  wrong 
impression  as  to  their  rights  and  duties  In 
reference  to  the  bids.  They  seem  to  have 
thought  that  they  had  no  right  to  consider, 
any  bids  which  did  not  come  before  them  at 
the  time  appointed  in  their  notice  to  bidders ; 
and  they  also  seem  to  have  been  under  the 
impression  that  the  last  bid  of  Mr.  Johnson's 
should  have  been  accompanied  with  a  cer- 
tified check.  In  both  these  positions  the 
directors  were  in  error.  *  *  •  I  do  not 
mean  to  Intimate  that  they  were  bound  to 
accept  a  bid  simply  because  It  was  lower 
than  other  bids.  It  was  their  duty,  In  the 
exercise  of  a  sound  discretion,  to  investigate 
as  to  the  character  and  responsibility  of  bid- 
ders, and  to  consider  the  question  of  com- 
petency, skill,  and  the  like  in  connection  with 
the  price  and  other  matters,  and  then  award 
the  contract  after  having  fully  considered 
all  questions.  But  the  board,  by  Its  action 
on  Its  minute,  shows  that  the  lowest  bid 
was  turned  down  for  reasons  that  are  not 
legal.  *  *  *  It  may  be  that  the  board, 
after  due  consideration,  will  be  justified  In 
excluding  the  bid  of  Mr.  Johnson,  or  any 
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other  bid  received  under  like  circumstances; 
but  the  evidence  In  this  case  does  not  justify 
the  conclusion  arrived  at  by  the  board." 
After  reading  the  evidence  we  cannot  say 
that  the  learned  court  below  was  wrong  In 
Its  understanding  of  the  facts,  or  In  Its  con- 
clusions therefrom.  The  second  bid  of  John- 
son was  merely  a  correction  In  the  amount 
of  bis  former  one.  It  was  in  the  hands  of 
the  board  some  time  prior  to  the  opening  of 
any  of  the  bids,  and  the  certified  check  pre- 
viously deposited  applied  thereto. 

[2]  This  is  not  a  case  where  the  court  at- 
tempted to  interfere  with  an  exercise  of  duty 
deliberative  or  discretionary  in  character; 
and  therefore  it  does  not  fall  within  the  line 
of  authorities  cited  by  the  appellant  It  1b 
an  Instance  of  mistaken  procedure  on  the 
part  of  a  school  board  under  a  misapprehen- 
sion of  the  law,  and  falls  rather  within  the 
line  of  cases  typified  by  Louchheim  v.  Phil- 
adelphia, 218  Pa.  100,  66  AtL  1121.  We  are 
not  convinced  of  any  error  in  the  part  of  the 
decree  complained  of;  but,  since  the  court 
below  has  expressly  found  that  the  defend- 
ants acted  under  a  mistake  of  law  and  not 
In  bad  faith,  they  should  not  be  taxed  with 
the  costs. 

The  assignments  of  error  raising  the  ques- 
tion which  we  have  discussed  are  overruled, 
and  the  others  are  dismissed. 

The  decree  Is  affirmed ;  the  school  district 
to  pay  the  costs. 


In  re  BROWN'S  NOMINATION,  PAPERS. 

(Supreme  Court  of  Pennsylvania:    Oct.  28, 
1912.) 

Elections   (|  154*)— Nominations—  Bubden 

or  Pboof. 

Where  there  are  four  candidates  of  a  par- 
ty for  the  district  entitled  only  to  three  repre- 
sentatives, and  the  nomination  papers  of  three 
have  priority  over  the  fourth  in  point  of  time, 
and  are  regular  in  form,  the  burden  is  on  the 
fourth  candidate  to  establish  the  invalidity  of 
the  papers  of  the  other  candidates. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Cent  Dig.  |  136;  Dec.  Dig.  f  154.*] 

Appeal  from  Court  of  Common  Pleas, 
Dauphiu  County. 

In  the  matter  of  the  nomination  of  Andrew 
F.  Brown,  candidate  of  the  Washington  Par- 
ty for  the  Legislature.  From  an  order  up- 
on objections  to  nomination  papers,  Cox  and 
others  appeal.    Reversed. 

Argued  before  BROWN,  MESTREZAT, 
POTTER,  ELKIN,  and  MOSCHZISKER,  J  J. 

John  R.  Geyer  and  John  E.  Fox,  both  of 
Harrisburg,  for  appellants.  Utley  E.  Crane, 
of  Philadelphia,  for  appellee. 

PER  CURIAM.  There  cannot  be  two  can- 
didates of  the  same  party  for  the  same  office 
at  the  same  time.  Wakefield's  Appeal,  229 
Pa.  685,  79  Atl.  117.  In  the  present  case 
there  are  four  candidates  of  the  Washington 


party  for  the  same  office  in  a  district  only 
entitled  to  three  representatives.  Such  a  re- 
sult should  be  avoided  in  the  orderly  conduct 
of  elections,  and  in  the  case  at  bar  It  can  be 
avoided  by  giving  to  the  nomination  papers 
of  Cox,  Sherwood,  and  Wilson  their  prima 
facie  value.  These  nomination  papers  are 
regular  in  form,  and  have  priority  in  point 
of  filing. .  They  are  signed  by  a  sufficent  num- 
ber of  the  electors  of  the  district,  and  have 
the  approval  of  five  pre-emptors  of  the  party 
name.  In  the  preparation,  signing,  and  filing 
of  the  nomination  papers  in  question,  the  re- 
quirements of  the  law  have  been  met  This 
makes  out  a  prima  facie  case  in  favor  of  the 
validity  of  these  nomination  papers.  Wake- 
field's Appeal,  229  Pa.  581,  79  AtL  117.  The 
burden  was  therefore  upon  Brown  to  estab- 
lish the  Invalidity  of  the  nomination  papers 
of  Cox,  Sherwood,  and  Wilson,  which  were 
regular  in  form  and  prior  in  point  of  time. 
This,  as  the  record  discloses,  he  failed  to  do: 
and,  having  failed  to  establish  the  Invalidity 
of  the  papers  first  filed,  he  is  not  in  position 
to  claim  a  nomination  for  the  same  office  un- 
der a  nomination  paper  subsequently  filed. 

It  therefore  follows  that  the  nomination 
papers  of  Cox,  Sherwood,  and  Wilson,  as  the 
candidates  of  the  Washington  party  for  the 
Fifth  legislative  district  under  the  facts  of 
the  present  case,  are  valid,  and  should  be  so 
certified  by  the  Secretary  of  the  Common- 
wealth, and  that  the  objections  to  the  nom- 
ination paper  of  Brown  should  have  teen 
sustained;  and  it  is  so  ordered.  The  pro- 
thonotary  is  directed  to  certify  this  order  to 
the  Secretary  of  the  Commonwealth,  so  that 
the  nameB  of  Cox,  Sherwood,  and  Wilson  may 
appear  upon  the  official  ballot  for  the  Fifth 
legislative  district  as  the  candidates  of  the 
Washington  party  for  the  Legislature  in  that 
district  at  the  election  to  be  held  on  Tuesday, 
November  5,  1912. 


WEIKEL  v.  PHILADELPHIA  ft  B.  RT.  CO. 

(Supreme  Court  of  Pennsylvania.    Oct  14, 
1912.) 

Railroads  (|  850*)— Accident  at  Cbossixo 

—Evidence. 

In  an  action  to  recover  for  the  death  of 
plaintiff's  husband  at  a  railroad  crossing  at  6 
o'clock  on  a  clear  evening,  where  there  was  an 
unobstructed  view  of  the  railroad  for  nearly 
5,000  feet,  binding  Instructions  for  defendant 
should  have  been  given. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  {{  1152-1192;   Dec.  Dig.  |  350i*] 

Appeal  from  Court  of  Common  Pleas,  Union 
County. 

Action  by  Cora  Weikel  against  the  Phila- 
delphia &  Reading  Railway  Company.  Ver- 
dict for  defendant,  and  plaintiff  appeals.  Af- 
firmed. 

Argued  before  FELL,  a  J.,  and  MESTRE- 
ZAT, POTTER,  ELKIN,  and  MOSCHZIS- 
KER, JJ. 
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Cloyd  Stelninger  and  Frederic  XI.  Bower, 
both  of  Lewisburg,  for  appellant  Andrew  A. 
Leiser,  Erwln  M.  Beale,  and  Andrew  A.  Lels- 
er,  Jr.,  all  of  Lewisburg,  for  appellee. 

POTTER,  J.  The  plaintiff  here  sought  to 
recover  damages  for  the  death  of  her  hus- 
band, which  resulted,  as  she  alleged,  from 
the  negligence  of  the  defendant  company. 
The  accident  occurred  at  a  grade  crossing, 
known  as  the  Mertz  crossing,  in  the  open 
country,  at  6  o'clock,  upon  a  clear  evening  in 
December.  The  situation  of  the  crossing  af- 
forded an  unobstructed  view  of  the  track,  in 
the  direction  from  which  the  train  was  ap- 
proaching, for  a  distance  of  about  one  mile. 
The  plaintiff's  husband,  Earnest  Weikel,  and 
a  companion,  were  riding  in  a  one-horse  wag- 
on upon  a  public  highway,  which  ran  almost 
parallel  with  and  near  the  railroad  tracks 
for  a  considerable  distance  before  the  cross- 
ing was  reached.  Weikel  and  bis  companion 
Keiffer  were  well  acquainted  with  the  neigh- 
borhood and  with  the  running  of  the  trains. 
They  were  driving  southward,  and  came  upon 
the  Mertz  crossing  from  the  east  side,,  or  up- 
on the  north-bound  track.  The  train  which 
struck  them  was  upon  the  western  track, 
south  bound.  There  were  three  railroad  tracks 
at  the  place  in  question,  which  the  highway 
crossed  diagonally,  extending  about  77  feet 
from  outside  to  outside. 

Upon  the  trial,  at  the  close  of  the  testi- 
mony, the  trial  judge  gave  binding  Instruc- 
tions to  the  Jury  to  render  a  verdict  for  the 
defendant  upon  the  ground  that  the  decedent 
was  guilty  of  contributory  negligence.  Wheth- 
er or  not  the  court  below  erred  in  so  doing  is 
the  single  question  here  raised  by  the  three 
assignments  of  error.  The  trial  Judge  thought 
the  conclusion  was  Irresistible,  from  the  tes- 
timony, that  the  young  men  drove  negligently 
into  an  obvious  danger.  In  bis  opinion  re- 
fusing the  motion  for  a  new  trial,  he  says: 
"At  any  point  on  the  highway  between  the 
culvert  and  the  crossing,  a  distance  of  650 
feet,  there  is  an  unobstructed  view  of  the 
railroad  tracks,  from  the  cross-over  switch, 
down  to  the  Mertz  crossing,  a  distance  of 
1,558  feet,  without  even  a  tree  or  bush  to  pre- 
vent a  traveler  from  seeing,  or  bearing  an 
oncoming  train.  We  know  of  no  crossing 
where  a  better  opportunity  is  afforded  the 
driver  of  a  wagon  to  acquaint  himself  with 
the  approach  of  a  train  before  committing 
tiimself  to  the  crossing.  It  is  absolutely  Im- 
possible for  Keiffer  and  Weikel  to  have  been 
ipon  the  crossing,  with  too  short  a  time  to 
jet  off,  before  the  train  came  in  sight  This 
noving  train  could  have  been  seen,  had  they 
looked,  not  only  at  the  point  40  feet  from 
:he  track,  where  Keiffer  said  they  stopped, 
ooked,  and  listened,  but  It  was  In  plain  view 
ill  the  way  from  that  point  to  the  crossing." 
(Ve  think  this  statement  of  what  In  sub- 
stance, was  shown  by  the  undisputed  testi- 


mony Justified  the  conclusion  reached  by  the 
court  below.  The  witness  Harbeson  testified 
that  he  was  driving  along  behind  the  wagon 
in  which  Weikel  and  Keiffer  were,  and  he 
saw  the  train  coming  and  stopped  before 
reaching  the  crossing.  He  testified  that  he 
saw  the  train  approaching,  with  headlight 
burning,  and  coaches  lighted.  Counsel  for 
appellant  argue  that  there  may  have  been 
some  confusion  between  certain  switch  lights 
and  those  on  the  locomotive.  But  these 
switch  lights,  as  appears  from  the  undisputed 
testimony,  were  more  than  three-quarters  of 
a  mile  away,  leaving  a  space  of  that  length 
without  room  for  confusion.  The  trial  Judge 
disposes  of  this  feature  by  saying,  in  his 
opinion:  "It  Is  said  the  switch  lights  were 
confusing ;  but  the  nearest  light  is  4,353  feet 
from  the  crossing,  and  from  the  time,  the 
train  passed  this  light  until  it  struck  the 
wagon  a  full  minute  must  have  elapsed,  time 
enough  for  a  horse  to  walk  over  the  cross- 
ing and  back  again." 

The  case  of  Howard  r.  B.  4  O.  R,  R.  Co., 
219  Pa.  358,  68  Atl.  848,  Is  cited  as  authority 
for  the  proposition  that  this  case  should 
have  been  submitted  to  the  Jury.  The  point 
of  that  decision  lay  In  the  fact  that  the  view 
along  the  track,  In  the  direction  from  which 
the  train  came,  was  limited  to  a  distance  of 
about  600  feet  So  that  having  looked  as 
far  as  possible,  and  seeing  no  train  approach- 
ing, and  then  starting  over,  one  might  have 
been  caught  without  fault  of  bis  own.  In  the 
Howard  Case,  the  limited  distance  for  which 
the  track  could  be  seen  might  readily  have 
rendered  useless  the  precaution  of  looking. 
Hence,  in  that  case,  we  held  that  the  court 
could  not  say,  as  a  matter  of  luw,  that  the 
fact  of  the  collision  made  the  inference  of 
contributory  negligence  unavoidable.  But  In 
the  present  case,  the  long  stretch  of  track, 
without  any  obstruction  to  the  view,  over 
which  an  approaching  train  must  pass,  made 
It  Idle  to  say  that  the  train  which  struck  the 
men,  while  crossing  the  track,  was  not  in 
plain  sight  when  they  started  to  cross.  The 
conclusion  that  the  men  drove  negligently  In- 
to obvious  danger  seems  to  us,  as  It  did  to 
the  court  below,  to  be  the  only  reasonable  In- 
ference which  could  have  been  drawn  from 
the  testimony. 

The  assignments  of  error  are  overruled, 
and  the  judgment  is  affirmed. 


In  re  WASHINGTON  PARTY  NOMINA- 
TIONS. 

(Supreme   Court   of  Pennsylvania.     Oct   17, 
1912.) 

1.  Elections  (|  154*)— Legality  or  Nomina- 
tion Papers— Right  of  Appeal. 

A  proceeding  in  the  common  pleas  to  de- 
termine the  legality  ef  nomination  papers  is 
purely  statutory,  and  is  not  appealable. 

[Ed.  Note. — For  other  cases,  see  Elections, 
Cent.  Dig.  g  136;    Dec.  Dig.  §  154.*] 
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2.  Ckbtiobabi  (I  84*)— Extent  or  Review. 
On  certiorari  under  the  general  supervisory 
powers  of  the  Supreme  Court,  its  Jurisdiction 
is  limited  to  an  inspection  of  the  record  to  de- 
termine whether  there  are  substantial  irregu- 
larities or  defects  in  jurisdiction. 

[Ed.  Note.— For  other  cases,  see  Certiorari. 
Cent.  Dig.  ||  174,  175,  183,  184;  Dec.  Dig.  , 
64.*] 

Appeal  from  Court  of  Common  Pleas, 
Dauphin  County. 

In  the  matter  of  Nomination  Papers  of  the 
Washington  Party.  From  orders  of  the 
county  court,  certain  members  of  the  Wash- 
ington Party  appeal.    Affirmed. 

At  the  hearing  before  McCarrell,  J.,  the 
petitioner  made  the  following  offer:  "Mr. 
Bergner:  We  propose  to  prove  by  the  wit- 
ness on  the  stand,  and  by  other  witnesses 
who  will  follow  him,  that  they  are  members 
of  the  Washington  party,  and  have  been 
members  of  the  Washington  party  from  a 
date  prior  to  August  1st,  being  members  of 
a  political  organization  Intending  to  support 
a  certain  man,  Theodore  Roosevelt,  for  Pres- 
ident of  the  United  States,  but  not  then  hav- 
ing a  name ;  that  they  continued  members  of 
that  political  organization  after  the  1st  of 
August,  when  the  name  Washington  was 
adopted  to  denominate  that  party  or  policy, 
and  are  still  members  of  that  party;  that 
that  party,  by  nomination  papers  regularly 
and  properly  filed  on  the  17th  day  of  August, 
1912,  nominated  George  M.  Wertz  for  Sena- 
tor In  the  Thirty-Fifth  senatorial  district, 
Jesse  L.  Hartman  for  Congress  in. the  Nine- 
teenth congressional  district,  and  D.  P. 
Weimer  and  Dr.  Blair  for  members  of  the 
lower  house  In  the  Legislature  of  Pennsyl- 
vania from  the  Second  legislative  district  of 
Cambria  county;  that  such  nominations  were 
made  by  nomination  papers  ^bearing  much 
more  than  the  requisite  number  of  signa- 
tures, all  of  which  signatures  are  the  signa- 
tures of  bona  flde  members  of  the  Washing- 
ton party,  and  who  have  been  members  of 
the  Washington  party  since  Its  formation; 
that  the  signatures  to  these  papers  are  much 
larger  In  number  than  the  signatures  to  the 
papers  nominating  the  contesting  candi- 
dates; that  said  nomination  papers  were 
circulated  and  signed  after  meetings  held 
and  organization  formed  through  and  by 
members  of  the  Washington  party,  at  which 
meetings  the  nominations  of  the  persons 
named  were  made,  and  the  persons  present 
instructed  to  have  the  papers  properly  sign- 
ed; all  this  to,  show  that  the  Washington 
party,  as  the  same,  on  the  17th  day  of  Au- 
gust, existed  in  Cambria  county,  and  as  it 
now  exists,  nominated  Wertz  for  Senator  in 
the  Thirty-Fifth  senatorial  district,  Hartman 
for  Congress  in  the  Nineteenth  congressional 
district,  and  Weimar  and  Blair  In  the  Sec- 
ond legislative  district,  as  candidates  of  the 
Washington  party  of  Pennsylvania.  Mr. 
Snodgrass:    Objected  to  for  the  same  reason 


as  heretofore  stated — no  pretense  to  conned 
that  with  the  affidavits  filed,  upon  which  thk 
party  rests.  It  Is  not  proposed  to  do  that 
no  connection  with  the  affidavits  at  alL  TV 
Court:  The  offer  is  excluded  and  an  excei*- 
tlon  noted." 

Argued  before  FELL,  C.  J.,  and  MESTK& 
ZAT,  POTTER,  ELKIN,  and  STEWART,  JJ. 

H.  W.  Storey,  of  Johnstown,  for  appel- 
lants. Robert  Snodgrass  and  Homer  Shoe- 
maker, both  of  Harrisburg,  and  John  E.  Ev- 
ans, of  Ebensburg,  for  appellees. 

PER  CURIAM.  [11  A  proceeding  in  the 
common  pleas  to  determine  the  legality  of 
nomination  papers  is  purely  statutory  and 
without  appeal.  The  findings  of  fact  and 
the  merits  of  the  case  are  not  subject  to 
review. 

[2]  On  certiorari  under  the  general  super- 
visory powers  of  this  court,  oar  Jurisdiction 
is  limited  to  an  Inspection  of  the  record  to 
determine  whether  there  are  substantial  ir- 
regularities or  defects  of  Jurisdiction.  Robb's 
Nomination,  188  Pa.  212,  41  Atl.  477;  Inde- 
pendence Party  Nomination,  208  Pa.  108,  57 
Atl.  344;  Von  Moss'  Election,  219  Pa.  453. 
68  Atl.  1010.  The  only  assignment  of  error 
relates  to  the  overruling  of  an  offer  of  tes- 
timony, and  It  does  not  present  a  question 
that  we  have  Jurisdiction  to  consider. 

The  appeals  are  dismissed,  and  the  order 
of  the  court  of  common  pleas  of  Dauphin 
county  is  affirmed. 


GOUGHNOUR  et  aL  v.  ZIMMERMAN  et  aL 

(Supreme  Court  of  Pennsylvania.     Nov.  7, 
1912.) 

1.  Bastabds  ({  11*)— Legitimation— Statc- 
toby  pb0vi8i0ns. 

Act  April  27,  1855  (P.  L.  368),  did  not 
legitimate  illegitimate  children,  but  merely  gave 
to  the  mother  and  illegitimate  children  the  ca- 
pacity to  inherit  from  each  other. 

[Ed.  Note.— For  other  cases,  see  Bastards, 
Cent.  Dig.  f  13;   Dec.  Dig.  §  11.*] 

2.  Bastabds  ({  100*)— Pbopxbtt  Rights— Is- 
hebitance. 

Where  an  illegitimate  child  dies  before  the 
passage  of  Act  June  5,  1883  (P.  L.  88),  intes- 
tate, leaving  neither  mother  nor  issue,  her  sur- 
viving illegitimate  brothers  and  sisters  do  not 
inherit  her  real  estate,  though  derived  from 
the  mother  by  wilt 

[Ed.  Note. — For  other  cases,  see  Bastards, 
Cent  Dig.  {{  250,  256;   Dec.  Dig.  i  100.*] 

Appeal  from  Court  of  Common  Pleas,  Cam- 
bria County. 

Ejectment  by  George  W.  Goughnour  and 
others  against  Eugene  Zimmerman  and  oth- 
ers. From  a  judgment  for  defendant  non  ob- 
stante veredicto,  plaintiffs  appeal.    Affirmed. 

At  the  trial  it  appeared  that  Susan  Horner 
died  on  February  19,  1881,  seised  of  a  tract 
of  land,  which  by  will  she  devised  to  her  three 
Illegitimate  children,  and  the  issue  of  a  de- 
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ceased  Illegitimate  child.  The  land  was  par- 
titioned, and  the  tract  in  dispute  was  allot- 
ted to  one  of  the  illegitimate  children,  Mary 
Zimmerman.  Mary  Zimmerman  died  on  Sep- 
tember 2,  1882,  intestate,  without  Issue,  but 
leaving  to  survive  her  a  husband,  Charles 
Zimmerman.  Zimmerman  died  on  December 
4,  1899,  leaving  a  will  by  which  he  bequeath- 
ed the  land  in  question  to  his  son  and  daugh- 
ter, the  defendants.  At  the  trial,  the  jury 
rendered  a  verdict  for  plaintiffs,  the  Illegiti- 
mate brothers  and  sisters  of  the  decedent 
Subsequently  the  court  entered  Judgment  for 
defendants  non  obstante  veredicto. 

Argued  before  FELT*  C.  J.,  and  BROWN, 
MESTREZAT,  POTTER,  ELKIN,  and 
MOSCHZISKER,  JJ. 

Donald  E.  Dufton,  of  Ebensburg,  and  R. 
Edgar  Leahey,  of  Johnstown,  for  appellants. 
H.  S.  Endsley,  Jacob  Zimmerman,  J.  C.  Da- 
vies,  and  Tillman  K.  Saylor,  all  of  Johns- 
town, for  appellees. 

FELL,  C.  J.  The  plaintiffs  are  brothers 
and  sisters  of  Mary  Zimmerman,  who  was 
one  of  four  illegitimate  children.  The  land 
for  which  ejectment  was  brought  was  devised 
to  her  by  her  mother  in  1881.  She  died  In- 
testate in  1882,  leaving  to  survive  her  a  hus- 
band, whose  claim  of  title  under  the  intestate 
act  of  June  5,  1883  (P.  L.  88),  was  undisput- 
ed during  his  life,  and  who  devised  the  land 
to  the  defendants,  who  are  his  children  by  a 
subsequent  marriage. 

[1]  All  of  our  decisions  hold  that  the  act 
of  April  27,  1856  (P.  L.  368),  did  not  legiti- 
mate Illegitimates,  but  gave  to  the  mother 
and  illegitimate  children  the  capacity  to  in- 
herit from  each  other  only.  Orubb's  Appeal, 
58  Pa.  55;  Steckel's  Appeal,  64  Pa.  493; 
Woltemate's  Appeal,  86  Pa.  219;  Nell's  Ap- 
peal, 92  Pa.  193 ;'  Tennent's  Appeal,  166  Pa. 
498,  31  Atl.  254.  This,  as  was  said  In  Wol- 
temate's Appeal,  supra,  Is  the  extent  to  which 
the  Legislature  had  opened  the  door  to  Il- 
legitimates. 

[2]  The  right  of  Illegitimates  to  inherit  has 
since  been  enlarged  by  statute;  but,  as  the 
law  stood  at  the  death  of  Mary  Zimmer- 
man, there  was  no  relationship  between  her 
and  the  plaintiffs,  through  which  her  estate 
could  pass  to  them.  It  follows  that  judgment 
non  obstante  veredicto  was  properly  entered 
for  the  defendants. 

The  Judgment  is  affirmed. 


COMMONWEALTH  v.  HARRIS. 

(Supreme  Court  of  Pennsylvania.     Nov.  7, 
1912.) 

1.  Homicide  (f  282*)  — Deobee  of  Chimb  — 

Question  fob  Juby. 

On  trial  for  murder  the  question  of  degree 
Is  for  the  jury. 

[Ed.  Note.— For  other  cases,   see   Homicide, 
Cent.  Dig.  f  574 ;   Dec.  Dig.  §  282.*] 


2.  Homicide  (S  308*)— Ihstbuctiohs— Degree 
of  Cbime. 

An  instruction  that,  nnder  the  testimony 
and  according  to  the  theory  of  the  common- 
wealth, the  crime  with  which  defendant  is 
charged  is  willful,  premeditated  killing,  and  it 
is  necessary  for  the  jury  to  understand -what  is 
meant  thereby,  followed  by  clear  instructions 
and  a  charge  that  it  was  the  jury's  duty  to  fix 
the  degree,  did  not  take  the  degree  from  the 
jury. 

[Ed.  Note.— For  other  cases,'  see  Homicide, 
Cent.  Dig.  §{  642-647 ;   Dec.  Dig.  f  308.*] 

3.  Homicide  (§  332*)— Appeal— Review. 

Under  Act  March  15,  1870  (P.  L.  15),  the 
Supreme  Court,  on  appeal  from  a  conviction  of 
murder  of  the  first  degree,  is  limited,  on  review 
of  the  evidence,  to  the  inquiry  whether  compe- 
tent evidence  to  sustain  a  conviction  was  pre- 
sented to  the  jury. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  %%  699-704;   Dec.  Dig.  f  332.*] 

Appeal  from  Court  of  Oyer  and  Terminer, 
Fayette  County. 

John  Harris  was  convicted  of  murder  in 
the  first  degree,  and  appeals.    Affirmed. 

Argued  before  FELL,  C.  J.,  and  BROWN, 
MESTREZAT,  POTTER,  ELKIN,  and 
MOSCHZISKER,  JJ. 

George  Patterson,  of  Cniontown,  for  appel- 
lant S.  Ray  Shelby,  Dist  Atty.,  and  S. 
John  Morrow,  Asst  Dist  Atty.,  both  of 
Uniontown,  for  the  Commonwealth. 

FELL,  C.  J.  [1]  On  a  trial  for  murder  the 
question  of  degree  is  always  for  the  jury. 
It  goes  to  them  with'  the  question  of  guilt 
and  an  instruction  that  withdraws  it  is  er- 
roneous. Commonwealth  v.  Sheets,  197  Pa. 
69,  46  Atl.  753;  Commonwealth  v.  Kovovie, 
209  Pa.  465,  58  Atl.  857;  Commonwealth  v. 
Frucci,  216  Pa.  84,  64  Atl.  879.  In  the  case 
last  cited  a  reversal  was  had  because  of  the 
Instruction  in  the  charge,  "You  will  have  to 
do  in  this  case  with  the  kind  of  murder  stat- 
ed in  the  statute  as  willful,  deliberate,  and 
premeditated  murder,"  and  in  the  answer  to 
the  request  of  the  jury  to  again  define  to 
them  murder  of  the  first  degree,  murder  of 
the  second  degree,  and  manslaughter,  "It  Is 
the  willful,  deliberate  and  premeditated  kill- 
ing that  you  are  to  deal  with  in  this  case." 
These  expressions  were  held  to  be  equivalent 
to  an  Instruction  that  the  crime  committed 
was  murder  of  the  first  degree,  and  to  take 
from  the  jury  the  right  to  fix  the  degree. 

[2]  In  the  case  at  bar  the  Instruction  com- 
plained of  was:  "The  crime  with  which  you 
have  to  do  in  this  case,  under  the  testimony 
and  according  to  the  theory  of  the  common- 
wealth, is  the  kind  known  as  a  willful,  de- 
liberate, and  premeditated  killing."  It  Is 
argued  that  this  instruction,  under  the  ruling 
in  Commonwealth  v.  Frucci,  supra,  entitled 
the  appellant  to  a  reversal.  This  expression, 
standing  alone,  Is  not  free  from  criticism,  but 
considered  in  the  connection  in  which  it  was 
used  It  Is  not  open  to  the  objection  urged 
against  it  It  was  followed  by  the  statement 
"It  is  therefore  necessary  that  you  should 


•For  other  cases  sea  same  topic  and  section  NUMBER  In  Dec.  Dig.  &  Am.  Dig.  Key-No.  Series  &  Rep'r  Indexes 

Digitized  by  VjOOQ  IC 


87« 


85  ATLANTIC  REPORTER 


(Pa. 


hare  a  distinct  understanding  as  to  what  la 
meant  by  'willful,  deliberate,  and  premedi- 
tated killing,'"  and  by  clear  instructions  oa 
the  subject,  and  the  Jury  were  repeatedly 
told  that  It  was  their  duty  to  fix  the  degree. 
Considering  the  whole  charge,  the  Jury  must 
hare  understood  that  it  was  the  common- 
wealth's theory,  based  on  Its  testimony,  to 
which  the  court  referred. 

[3]  We  have  reviewed  the  testimony  In 
the  case,  as  required  by  the  act  of  February 
15,  1870  (P.  L.  15),  "to  determine  whether  the 
ingredients  necessary  to  constitute  murder 
of  the  first  degree  shall  have  been  proved  to 
exist."  This  review.  Is  limited  to  the  inquiry 
whether  competent  evidence  to  sustain  a  con- 
viction was  presented  by  the  commonwealth. 
Grant  v.  Commonwealth,  71  Pa.  495;  Com- 
monwealth v.  Garrito,  222  Pa.  304,  71  Atl. 
20;  Commonwealth  v.  De  Masi,  234  Pa.  570, 
83  Atl.  430.  We  find  that  It  was,  and  that 
under  the  commonwealth's  testimony  the 
murder  was  willful,  deliberate,  and  pre- 
meditated. With  this  our  duty  ends.  The 
credibility  of  the  witnesses  was  for  the  Jury. 
The  remaining  assignments  of  error  call  for 
no  discussion.  A  number  of  them  are  not 
based  on  exceptions,  and  those  that  are  are 
without  merit 

The  Judgment  is  affirmed,  and  the  record 
is  remitted  for  the  purpose  of  execution. 


COMMONWEALTH  ex  ret  DUFF  et  at  ▼. 
BAILEY  et  at 

(Supreme  Court  of  Pennsylvania.     Nov.  7, 
1912.) 

Paupers   (|  5*)— Ovebseebs  or  the  Poor— 

Tebmb  of  Office. 

The  terms  of  office  of  overseers  of  the  poor, 
elected  at  the  February  election,  1910,  expired, 
under  the  constitutional  amendment  of  1909, 
the  first  Monday  of  December,  1911,  and  were 
not  extended  by  Act  June  19,  1911  (P.  L. 
1052),  changing  the  terms  of  overseers  from 
two  to  four  years. 

[Ed.  Note.— For  other  cases,  see  Paupers, 
Cent  Dig.  §§  12,  13;    Dec  Dig.  f  5.*] 

Appeal  from  Court  of  Common  Pleas,  Arm- 
strong County. 

Quo  warranto  by  the  Commonwealth  on 
the  relation  of  J.  O.  Duff  and  George  Aye 
against  W.  C  Bailey  and  David  Schrecen- 
gost  Judgment  for  plaintiffs,  and  defend- 
ants appeal.    Affirmed. 

Patton,  P.  J.,  filed  the  following  opinion 
in  the  court  of  common  pleas: 

"Under  the  act  of  April  22,  1903  (P.  L. 
246),  the  electors  of  Manor  township  were 
entitled  to  elect  two  overseers  of  the  poor  on 
the  third  Tuesday  of  February,  1910,  and 
had  not  the  Constitution  of  Pennsylvania  been 
amended  under  the  above-mentioned  act  and 
the  act  of  June  4,  1879  (P.  L  94),  their  term 
of  office  would  have  expired  on  the  first  Mon- 
day of  March,  1912,  and  their  successors 
would  have  been  elected  on  the  third  Tues- 


day of  February,  1912.  But  the  people  of 
Pennsylvania,  seeing  the  unnecessary  trouble 
and  expense  of  holding  municipal  elections 
every  year,  amended  their  Constitution  on 
the  2d  day  of  November,  1909,  thereby  pro- 
viding that  municipal  elections,  with  certain 
exceptions,  should  only  be  held  in  odd-num- 
bered years.  In  order  that  no  inconvenience 
might  arise  from  this  change,  and  In  order 
to  carry  it  Into  complete  operation,  the  sched- 
ule for  the  amendments  provided,  inter  alia: 
'In  the  year  one  thousand  nine  hundred  and 
ten  the  municipal  election  shall  be  held  on 
the  third  Tuesday  of  February  as  hereto- 
fore; but  all  officers  chosen  at  that  elec- 
tion, to  an  office  the  regular  term  of  which 
Is  two  years,  shall  serve  until  the  first  Mon- 
day of  December,  In  the  year  one  thousand 
nine  hundred  and  eleven.' 

"W.  C.  Bailey  and  David  Schrecengost 
were  elected  overseers  on  the  third  Tuesday  of 
February,  1910;  and,  by  the  express  terms 
of  the  schedule  above  quoted,  their  office 
would  have  expired  on  the  first  Monday  of 
December,  1911.  In  the  absence  of  further 
legislation  as  to  when-their  successors  should 
assume  the  duties  of  the  office,  this  would 
have  allowed  a  vacancy  in  the  office  of  the 
overseers  of  the  poor  from  the  first  Monday 
of  December,  1911,  to  the  first  Monday  of 
March,  1912.  To  remedy  this  oversight  the 
act  of  March  2,  1911  (P.  L.  9),  was  passed, 
which  provided,  in  the  second  proviso  of  sec- 
tion 5:  'That  the  terms  of  the  successors 
(that  Is,  Duff  and  Aye)  to  officers  whose 
terms  expire  in  the  year  1911,  shall  begin  on 
the  first  Monday  of  December  in  that  year 
and  shall  be  extended  as  follows:  The  two 
year  term  until  the  first  Monday  of  January, 
1914.'  This  legislation  gave  the  overseers 
elected  In  November,  1911,  terms  of  two  years 
and  one  month.  This  then  closed  the  hiatus 
between  the  terms,  and  allowed  the  suc- 
cessors to  take  office  the  same  day  as  the 
terms  of  their  predecessors  expired. 

"Then,  to  further  carry  out  the  will  of  the 
people  as  to  the  extension  of  the  duration  of 
offices,  the  act  of  June  19,  1911  (P.  I*  1052), 
was  passed,  extending  the  term  of  the  over- 
seers of  the  poor  from  a  two-year  term  to  a 
four-year  term.  We  cannot  see  how  that  act 
can  help  the  respondents.  By  the  express 
condition  of  the  schedule  to  the  Constitution, 
overseers  of  the  poor,  elected  In  1910,  should 
serve  until  the  first  Monday  of  December, 
1911.  The  respondents  were  elected  in  Feb- 
ruary, 1910.  Their  contention  Is  that  they 
hold  office  until  the  first  Monday  of  January, 
1914.  But  the  act  of  June  19,  1911,  provides 
that  overseers  'elected  on  the  municipal  elec- 
tion day' — that  is,  in  November,  1911 — shall 
hold  office  for  the  term  of  four  years ;  that 
is,  Duff  and  Aye,  who  were  elected  in  No- 
vember, 1911,  will  hold  their  office  until  the 
first  Monday  of  January,  1916.  But  where 
Is  there  any  provision  In  the  Constitution,  its 
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schedule,  or  the  acta  of  assembly,  that  ex- 
tends the  term  of  Bailey  and  Schrecengost 
from  the  first  Monday  of  December,  1911,  to 
the  first  Monday  of  January,  1914.  This,  In 
our  opinion,  they  cannot  do.  Even  if  their 
case  falls  within  the  provisions  of  that  act.  It, 
being  In  conflict  with  the  Constitution,  must 
yield. 

"The  second  section  of  the  act  of  June  19, 
1911,  cannot  apply  In  this  case,  for,  as  we 
have  seen,  the  terms  of  Bailey  and  Schrecen- 
gost 'did  not  expire  under  existing  laws  upon 
any  day  after  the  first  Monday  of  January 
In  an  even-numbered  year.' 

"And  now,  March  2,  1912,  the  defendants, 
W.  C.  Bailey  and  David  Schrecengost,  are 
adjudged  guilty  of  unlawfully  holding  and 
exercising  the  office  of  overseers  of  the  poor 
of  Manor  township,  and  judgment  is  now  en- 
tered against  them  that  they  be  ousted  and 
excluded  from  such  office,  and  that  the  peti- 
tioners recover  their  costs  from  the  respond- 
ents." 

Argued  before  FBIX,  C.  J.,  and  BROWN, 
MESTREZAT,  POTTER,  ELKIN,  STEW- 
ART, and  MOSCHZISKER,  J  J. 

Floy  G.  Jones  and  Ouy  C.  Christy,  both  of 
Kittanning,  for  appellants.  W.  L.  Peart,  of 
Klttanning,  and  J.  P.  Golden,  of  Ford  City, 
for  appellees. 

PER  CURIAM.  The  judgment  is  affirmed, 
for  the  reasons  stated  In  the  opinion  of  the 
learned  judge  of  the  common  pleas. 


REICHNER  v.   REICHNER  (CADWAL- 
ADER, Garnishee). 

(Supreme  Court  of  Pennsylvania.    Oct  14, 
1912.) 

X.  Appeal  and  Ebbob  (8  733*)— Assignments 

or  Ebbob— Sufficiency. 

An  assignment  of  error  in  refusing  a  mo- 
tion for  judgment  non  obstante  veredicto  is 
defective  where  neither  the  motion  nor  the  or- 
der of  court  is  given. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §{  3025-3027;  Dec  Dig.  f 
733.*] 

2.  Judgment   (|   199*)  — Trial   or  Issues  — 
Judgment  Non  Obstante  Vebedicto. 

Under  Act  April  22,  1905  (P.  L.  286),  a 
party  has  the  right  to  move  for  judgment  non 
obstante  veredicto  on  the  whole  record  only 
when  he  has  presented  a  point,  in  writing,  re- 
questing, binding  instructions;  an  oral  motion 
being  insufficient 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  {§  367-375;   Dec.  Dig.  |  199.*] 

3.  Garnishment  ($  127*)— Defenses  by  Gar- 
nishee—Sufficiency. 

The  garnishee  in  an  attachment  execution 
may  make  any  defense  against  the  plaintiff 
that  he  could  have  made  against  his  original 
creditor,  since  the  judgment  in  the  attachment 
establishes  only  the  existence  of  the  debt  due 
plaintiff  by  his  immediate  debtor,  and  the  plain- 
tiff stands  in  no  better  position  as  to  the  prop- 
erty attached  than  his  debtor. 

[Ed.  Note. — For  other  cases,  see  Garnishment, 
Cent  Dig.  |  252 ;   Dec.  Dig.  {  127.*] 


4.  Assignments  fob  Benefit  or  Cbeditobs 
(f  11*)  — Acts  Constituting  —  Agreement 
Between  Debtor  and  Cbeditob. 

An  agreement  in  writing  by  a  debtor  to 
apply  the  funds  due  the  creditor  to  the  payment 
of  indebtedness  to  a  third  party,  for  which  the 
creditor  is  primarily  liable  and  the  debtor  sec- 
ondarily liable,  does  not  constitute  an  assign- 
ment by  the  creditor  for  the  benefit  of  his  cred- 
itors. 

[Ed.  Note. — For  other  cases,  see  Assignments 
for  Benefit  of  Creditors,  Cent  Dig.  I  14;  Dec. 
Dig.  i  11.*] 

5.  Executors  and  Administrators  (J  237*) 
— Allowance  of  Claims— Judgment— Con- 
clusiveness—Decbee  of  Orphans'  Court. 

An  orphans'  court  decree,  awarding  to  a 
creditor  his  claim  against  the  decedent's  estate, 
is  prima  facie  evidence  in  other  proceedings  of 
the  correctness  of  the  claim. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  f  843;  Dec. 
Dig.  {  237.*] 

Appeal  from  Court  of  Common  Pleas,  Phil- 
adelphia County. 

Attachment  execution  by  Winfleld  K. 
Reichner  against  Samuel  K.  Relchner,  de- 
fendant, and  Richard  M.  Cadwalader,  gar- 
nishee. From  a  judgment  for  the  garnishee, 
plaintiff  appeals.    Affirmed. 

From  the  record  it  appeared  that  on  Oc- 
tober 25,  1907,  Winfleld  K.  Reichner  enter- 
ed judgment,  in  the  court  of  common  pleas 
No.  4  of  Philadelphia  county,  against  Samu- 
el K.  Reichner  upon  a  Judgment  note  for  $7,- 
700,  dated  August  8,  1905,  and  payable  one 
day  after  date.  The  same  day  damages 
were  assessed  at  $9,470,  and  an  attachment 
execution  issued  against  Richard  M.  Cad- 
walader and  three  other  persons  as  gar- 
nishees. Subsequently  rules  were  taken  to 
dissolve  the  attachment  and  to  open  the 
Judgment,  but  were  discharged.  ■  Interroga- 
tories and  answers  were  filed,  and  a  rule  for 
Judgment  against  Richard  M.  Cadwalader 
was  entered  and  discharged.  Cadwalader  fil- 
ed a  plea,  but  appellant  fulled  to  print  it  in 
his  paper  book.  In  his  abstract  of  proceed- 
ings he  says  that  "/in  Issue  was  framed  upon 
the  usual  general  issue  pleas  being  filed." 

The  case  was  called  for  trial  February  7, 
1912,  before  Audenrled,  J.,  and  resulted  in 
a  "verdict  for  the  defendant  in  the  issue,  1. 
e.,  for  garnishee,  Cadwalader."  Plaintiff 
moved  for  a  new  trial  and  for  judgment  non 
obstante  veredicto;  but  both  motions  were 
dismissed,  and  judgment  was  entered  on  the 
verdict     Plaintiff  appealed. 

Upon  the  trial  plaintiff  showed  that  gar- 
nishee, who  is  a  member  of  the  bar,  bad 
been  attorney  for  Mrs.  Caroline  Vautier  in 
four  suits  brought  against  her  by  the  de- 
fendant, Samuel  K.  Reichner,  one  of  which 
had  been  marked  to  the  use  of  the  plaintiff, 
Winfleld  K.  Reichner.  On  February  1,  1907, 
while  these  suits  were  still  pending,  an 
agreement  was  entered  into  between  the  par- 
ties to  them  and  their  respective  attorneys, 
as  follows: 

"It  is  hereby  agreed  between  George  Brad- 
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ford  Carr,  attorney  at  law,  as  counsel  for 
Samuel  K.  Reichner  and  Samuel  K.  Reich- 
ner  Individually,  and  Winfleld  Reichner,  as- 
signee of  the  said  Samuel  K.  Reichner,  by  a 
certain  assignment  bearing  date  May  8,  1906, 
as  parties  of  the  first  part,  and  Richard  M. 
Cadwalader,  attorney  at  law,  for  Caroline 
Vautier,  and  Caroline  Vautler  individually, 
that  the  case  of  Samuel  K.  Reichner  against 
Caroline  Vautler  in  court  of  common  pleas 
No.  1,  March  term,  1906,  No.  3,767,  and  the 
case  of  Samuel  K.  Reichner  against  Caroline 
Vautler,  instituted  In  common  pleas  court 
No.  2,  March  term,  1906,  No.  3,768,  but  since 
transferred  to  court  No.  1  and  the  case  of 
Samuel  K.  Reichner  against  Caroline  Vau- 
tler, instituted  in  the  court  of  common  pleas 
No.  5,  March  term,  1906,  No.  3,769,  but  since 
transferred  to  court  No.  1,  and  the  case  of 
Samuel  E.  Reichner  to  use  of  Winfleld 
Reichner,  against  Caroline  Vautier,  in  the 
court  of  common  pleas  No.  5,  June  term, 
1906*,  No.  4,772,  shall  be  settled  on  the  fol- 
lowing terms  and  conditions: 

"The  sum  of  $2,500  to  be  paid  by  the 
said  Caroline  Vautier  in  settlement  of  the 
above  cases  and  all  and  any  claims  against 
her,  subject  to  the  Judgment  of  Frank  A. 
Barnett  against  Samuel  K.  Reichner  and 
Caroline  Vautier,  garnishee,  C.  P.  No.  4, 
March  term,  1906,  No.  2,448  together  with  in- 
terest and  costs  subject,  also,  to  all  the 
claims  and  demands  .of  the  creditors  of  the 
estate  of  Charles  Reichner  in  the  orphans' 
court,  October  term,  1903,  No.  541,  of  which 
the  said  Samuel  K.  Reichner  was  adminis- 
trator, and  now  la  under  order  of  said  court 
to  file  his  account  The  said  Caroline  Vau- 
tler also  to  be  released  from  her  bond  of 
$2,000,  entered  in  the  office  of  the  register 
of  wills  as  security  for  Samuel  K.  Reichner 
for  the  faithful  performance  of  his  duty 
upon  taking  out  letters  of  administration 
upon  the  estate  of  Charles  Reichner,  deceas- 
ed. Also  It  is  especially  understood  and 
agreed  that  after  all  costs,  interest,  and 
claims  above  mentioned,  Including  the  cost 
of  taking  depositions,  are  met  that  all  the 
above-named  cases  shall  be  discontinued  and 
marked  on  the  docket  settled  and  ended,  and 
all  Judgments  against  the  said  Caroline  Vau- 
tier, where  Samuel  K.  Reichner  is  the  judg- 
ment creditor,  marked  satisfied.  And  the 
balance  in  hand,  if  any,  paid  to  the  said 
George  Bradford  Carr,  counsel  for  the  said 
Samuel  K.  Reichner,  and  bis  formal  receipt 
given  therefor." 

In  pursuance  of  the  above  agreement  Mrs. 
Vautier  placed  in  the  bands  of  Mr.  Cadwala- 
der the  $2,500,  which  appears,  according  to 
his  testimony,  to  have  been  actually  paid 
him  by  Mr.  Reichner.  At  the  time  the  at- 
tachment was  served  on  him,  he  had  made 
payments  under  the  agreement,  which  re- 
duced the  amount  In  his  hands  to  $1,533.76. 
He  had -paid  none  of  the  claims  of  the  cred- 
itors of  the  estate  of  Charles  Reichner,  de- 


ceased, which,  according  to  the  adjudication 
of  the  orphans'  court,  amounted  to  $1,701J4 
Mr.  Cadwalader  testified,  under  objection. 
that  none  of  these  claims  had  been  paid  at 
the  time  of  the  trial,  and  that,  when  they 
should  be  paid,  there  would  be  nothing  left 
from  the  fund  for  Samuel  K.  Reichner,  the 
defendant. 

Plaintiff  claimed  that  he  waa  entitled  to  & 
verdict  against  the  garnishee  for  the  balance 
of  $1,533.76  remaining  In  his  hands ;  bat  the 
trial  judge  held  that  the  claims  of  the  cred- 
itors of  Charles  Reichner  were  first  entitled 
to  be  satisfied  out  of  the  fund,  and  instruct- 
ed the  jury  that,  if  they  believed  from  tie 
testimony  that  those  claims  had  not  been 
satisfied,  they  should  find  for  the  garnishee. 
If  they  believed  that  they  had  been  paid, 
their  verdict  should  be  for  the  plaintiff  for 
the  amount  of  the  unpaid  balance.  The 
jury  found  a  verdict  for  the  garnishee,  upon 
which  judgment  was  entered. 

Argued  before  FELL,  C.  J.,  and  BBOWX. 
MESTREZAT,  POTTER,  and  ELKIN,  JJ. 

Jay  R.  Grier,  of  Philadelphia,  for  appel- 
lant Clarence  E.  Kuemmerle,  of  Philadel- 
phia, Thomas  Cadwalader  and  William  P. 
Neilson,  both  of  Philadelphia,  for  appellee. 

POTTER,  J.  [1,  2]  The  assignments  of  er- 
ror in  this  case  are  drawn  in  disregard  of 
the  rules,  and  they  are  without  merit  as  to 
substance.  In  the  eleventh  assignment  It  is 
alleged  that  the  court  below  erred  In  refusing 
plaintiff's  motion  for  judgment  non  obstante 
veredicto.  Neither  the  motion  nor  the  order 
of  court  Is  given,  but  reference  to  the  ap- 
pendix shows  that  the  motion  was  made  un- 
der the  act  of  April  22,  1905  (P.  I*.  286> 
That  act  gives  the  right  to  move  for  Judg- 
ment non  obstante  veredicto  upon  the  whole 
record  only  to  a  party  who  has  presented  a 
point  requesting  binding  Instructions,  which 
has  been  reserved  or  declined.  It  does  not 
appear  that  any  such  point  waa  presented  in 
this  case.  The  record  shows  that  counsel  for 
appellant  made  an  oral  motion  for  binding 
instructions,  which  was  refused,  and  no  ex- 
ception was  taken  to  the  refusal.  The  act  of 
1905  evidently  refers  to  points  presented  un- 
der the  act  of  March  24,  1877  (P.  L.  3S)  I  t 
which  requires  such  points  to  be  "drawn  op 
in  writing  and  handed  to  the  court  before  the 
close  of  the  argument  to  the  jury."  An  oral 
motion  Is  not  such  a  point  Where  no  request 
for  binding  instructions  has  been  made  or 
question  of  law  reserved,  judgment  non  ob- 
stante veredicto  cannot  be  entered.  Snlzner 
v.  Cappeau-Lemley  &  Miller  Co.,  234  Pa.  1C1 
83  Atl.  103,  39  L  R.  A  (N.  S.)  421. 

[3]  Upon  the  question  of  the  liability  of  • 
garnishee,  one  of  the  later  cases  is  Willis  v. 
Curiae,  203  Pa.  Ill,  113,  52  AtL  5,  where  the 
present  Chief  Justice  said:  "Generally  the 
garnishee  in  a  foreign  attachment  may  mafcr 
any  defense  against  the  plaintiff  In  the  writ 
that  he  could  make  against  his  original  cred- 
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iter.  The  Judgment  In  the  attachment  estab- 
lishes only  the  existence  of  the  debt  due  the 
plaintiff  by  his  Immediate  debtor.  The1  plain- 
tiff stands  in  no  better  position  as  to  the 
thing  attached  than  does  his  debtor,  and  any 
defense  good  against  the  latter  will  prevent 
a  recovery  against  the  garnishee."  The  rule 
Is  the  same  in  foreign  attachment  and  at- 
tachment execution.  The  act  of  June  16, 
1836  (P.  L.  767)  f  35,  provides:  "In  the  case 
of  a  debt  due  to  the  defendant,  or  of  a  de- 
posit of  money  made  by  him,  or  of  goods  or 
chattels  pawned,  pledged,  or  demised,  as 
aforesaid,  the  same  may  be  attached  and 
levied,  In  satisfaction  of  the  judgment,  in  the 
manner  allowed  In  the  case  of  a  foreign  at- 
tachment." In  the  present  case,  therefore, 
the  plaintiff  is  not  entitled  to  recover,  unless 
It  appears  that  Samuel  K.  Reichner  could  have 
maintained  an  action  against  the  garnishee, 
Richard  M.  Cadwalader,  to  recover  the  bal- 
ance of  $1,533.76  In  his  hands  when  the  Judg- 
ment was  served  upon  him.  Under  the  terms 
of  the  agreement  It  is  clear  that  Reichner 
could  not  have  maintained  such  an  action 
without-  first  showing  that  the  creditors  of 
Charles  Reichner  deceased,  whose  claims 
were  allowed  by  the  orphans'  court,  had  been 
paid.  The  fund  In  the  hands  of  Mr.  Cad- 
walader belonged  to  Caroline  Vautier.  It 
was  placed  In  his  hands  for  the  purpose  of 
carrying  out  the  terms  of  the  agreement  of 
settlement.  Mr.  Cadwalader  was  acting  for 
Mrs.  Vautier  in  the  transaction,  for  the  pur- 
pose of  protecting  her  interests  under  the 
terms  of  the  agreement  Reichner  had  no 
interest  in  the  fund  until  all  the  stipulated 
payments  had  been  made,  and  the  balance, 
'.f  any,  ascertained. 

[4]  We  see  no  grounds  upon  which  can  be 
sustained  the  contention  of  counsel  for  ap- 
pellant that  the  agreement  of  February  1, 
1907,  amounts  to  an  assignment  for  the  bene- 
H  of  his  creditors  by*  Samuel  K.  Reichner. 
it  does  amount  to  an  admission  on  the  part 
>f  Mrs.  Vautier  that  she  owed  Reichner  $2,- 
500;  and  It  sets  forth  bis  willingness  that 
she  should  make  payment  In  discharge  of 
ler  liability  to  other  parties  on  his  account, 
tefore  paying  over  to  him  any  part  of  It 
That  Samuel  K.  Reichner  consented  to  the 
implication  of  the  proceeds  of  the  settlement 
>y  Mrs.  Vautier  to  the  payment  of  indebted- 
less  for  which  be  was  primarily  liable,  and 
he  secondarily,  did  not  make  of  the  agree- 
oent  an  assignment  for  the  benefit  of  bis 
reditors.  See  Miners'  National  Bank's  Ap- 
ieal,  57  Pa.  193;  Wood  v.  Kerkeslager,  227 
'a.  536,  76  Atl.  425. 

[S]  Counsel  for  appellant  also  contend  that 
t  was  error  to  admit  in  evidence  the  record 
f  the  orphans'  court  showing  the  decree  by 
i'htch  the  sum  of  $1,701.18  was  awarded  to 
he  creditors  of  Charles  Reichner.  A  decree 
>f  the  orphans'  court  awarding  to  a  creditor 
Is  claim  against  a  decedent's  estate,  is  prima 


facie  evidence  of  the  correctness  of  the  claim 
in  other  proceedings.  Phillips  v.  Allegheny 
Valley  R.  R,  107  Pa.  465.  In  the  present 
case  the  amount  of  Mrs.  Vautter*s  liability 
on  the  administration  bond  was  fixed  by  the 
decree.  The  adjudication  of  the  orphans' 
court  was  made  within  four  years  of  the 
date  of  the  trial  of  this  case,  so  that  no  pre- 
sumption of  payment  of  the  awards  had 
arisen.  The  record  showing  them  unpaid 
made  out  a  prima  fade  case  without  the  tes- 
timony of  Mr.  Cadwalader.  His  testimony 
was,  however,  explicit  and  was  not  con- 
tradicted in  any  way. 

The  assignments  of  error  are  dismissed, 
and  the  Judgment  Is  affirmed. 


ROBINSON  v.  HARRISON. 

(Supreme  Court  of  Pennsylvania.     Nor.  7, 
1912.) 

L  Fixtures  ({  15*)— Landlord  and  Tenant 

— Trade  Fixtures. 

The  casing  in  an  oil  well  on  a  leasehold, 
and  the  other  necessary  appliances  and  machin- 
ery for  pumping  the  well,  are  trade  fixtures,  re- ' 
movable  by  the  owner  during  the  term  of  the 
lease. 

[Ed.  Note.— For  other  cases,  see  Fixtures, 
Cent  Dig.  f |  23-29 ;    Dec.  Dig.  f  15.*] 

2.  Fixtures   fl   31*)  —  Trade   Fixtures  — 
Rights  of  Landlord  to  Remove. 

The  right  of  a  tenant  to  remove  trade  fix- 
tures arises  from  an  implied  grant  that  they 
were  placed  on  the  leased  premises  to  enable 
the  iesaee  to  use  them  during  the  term,  find  then 
remove  them. 

[Ed.  Note.— For  other  cases,  see  Fixtures. 
Cent.  Dig.  g  62;   Dec.  Dig.  {  31.*] 

3.  Fixtures  (|  32*)— Trade  Fixtures— Right 
of  Tenant  to  Remove. 

Where  a  tenant  having  trade  fixtures  on 
premises  secures  an  extension  without  reserva- 
tion of  right  to  remove  the  fixtures,  the  landlord 
has  no  right  to  restrain  their  removal  before 
the  expiration  of  the  second  lease. 

[Ed.  Note.— For  other  cases,  see  Fixtures, 
Cent.  Dig.  ii  63,  65;   Dec.  Dig.  f  32.*] 

Appeal  from  Court  of  Common  Pleas,  Arm- 
strong County. 

Action  by  C.  P.  Robinson  against  J.  M. 
Harrison.  Judgment  for  defendant  and 
plaintiff  appeals.    Affirmed. 

On  motion  for  a  new  trial,  Patton,  P.  J., 
filed  the  following  opinion  In  the  court  of 
common  pleas: 

"On  the  15th  day  of  August  1895,  the 
plaintiff  leased  to  the  defendant  a  tract  of 
land  in  Hovey  township,  Armstrong  county, 
for  the  term  of  15  years,  for  the  purpose  of 
producing  oil.  For  the  purpose  of  carrying 
out  the  terms  of  the  agreement,  the  lessee 
erected  derricks,  drilled  wells,  tubed  and 
cased  them,  and  furnished  the  necessary  ap- 
pliances and  machinery  to  pump  them,  and 
produced  oil  therefrom  until  the  3d  day  of 
August  1910,  when,  on  account  of  some  mis- 
understanding with  his  landlord,  be  pulled 
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the  tubing  and  casing,  plugged  the  wells, 
and  removed  all  his  fixtures  and  machinery 
from  the  leasehold.  All  this  was  done  prior 
to  the  expiration  of  the  lease,  to  wit,  before 
August  15,  1910. 

"This  action  was  Instituted  by  the  plaintiff 
to  recover  damages  alleged  to  have  been  sus- 
tained by  him  for  the  above-mentioned  griev- 
ances. We  held  at  the  close  of  the  testimony, 
and  are  still  of  the  opinion,  that,  under  the 
principles  of  elementary  law  and  the  author- 
ities of  our  appellate  courts,  the  plaintiff 
was  not  entitled  to  recover. 

[1, 2]  "While,  under  the  common  law,  what- 
ever was  annexed  to  the  freehold  became,  in 
legal  contemplation,  a  part  of  It,  the  develop- 
ment of  manufacturing  required  the  rule  to 
be.  relaxed ;  and  It  Is  now  the  well-settled 
law  that  the  tenant  for  years,  who  erects 
fixtures  for  the  benefit  of  his  trade  or  busi- 
ness, may  at  any  time  during  the  term  re- 
move them  from  the  demised  premises.  This 
principle  is  one  of  public  policy,  and  has  its 
foundation  in  the  interests  which  society  has 
that  every  person  shall  be  encouraged  to 
make  the  most  beneficial  use  of  his  property. 
'  Rut  we  need  not  generalize.  We  have  deci- 
sions directly  upon  the  point  now  before  us. 
In  Sbellar  v.  Shivers,  171  Pa.  569,  33  Atl. 
95,  Judge  Mcllvalne,  in  a  case  affirmed  per 
curiam  by  the  Supreme  Court,  said:  'I  do 
not  think  there  can  be  any  doubt  that  the 
casing  in  an  oil  or  gas  well,  the  derrick,  and 
other  appliances  used  in  operating  it  are 
trade  fixtures,  and  can  be  removed  by  the 
owner  or  lessee  during  the  term  of  the  lease.' 
In  Titusvllle  Novelty  Iron  Works'  Appeal,  77 
Pa.  103,  a  levy  on  the  lessee's  interest  In  the 
derrick,  boiler  and  tubing,  casing,  etc.,  was 
held  to  be  good.  In  Thornton  on  Oil  and 
Gas,  8  576,  citing  as  authority  Slier  v.  Globe 
Window  Glass  Co.,  21  Ohio  Cir.  Ct  R.  284, 
'a  lessee  of  land  to  bore  for  oil,  who  does 
not  find  any  oil,  has  the  right  to  remove,  not 
only  the  machinery  used  In  sinking  the  wells, 
but  also  the  casing  in  the  wells,  unless  there 
Is  a  contract  to  the  contrary  concerning 
their  removal.' 

"I  think  the  law  is  clear  that,  in  the  ab- 
sence of  an  express  contract,  as  to  such  trade 
fixtures  as  are  Involved  in  this  case,  there 
is  an  implied  contract  that  the  tenant  may 
remove  them,  If  done  at  a  proper  time  and 
in  a  proper  manner.  The  proper  time  Is  be- 
fore the  expiration  of  the  lease,  and  the 
proper  manner,  so  far  as  the  tubing  and  cas- 


ing Is  concerned,  is  as  provided  by  the  act  of 
assembly  of  June  10,  1881  (P.  L.  llO),  all  of 
which  was  done  in  this  case:.  To  reach  an; 
other  conclusion  would  be  contrary  to  the 
settled  custom  and  usages  of  the  oil  trade. 

"The  plaintiff  seeks  to  evade  the  force  of 
the  above  decisions  and  principles  by  argu- 
ing that  that  portion  of  the  agreement  of 
June  1,  1895,  that  provides  'that  all  rights 
and  privileges  not  expressly  granted  In  this 
lease  are  reserved  and  excepted  therefrom' 
restrains  the  defendant  from  removing  the 
fixtures.  Rut,  as  we  have  already  seen,  the 
right  of  the  tenant  to  remove  the  trade  fix- 
tures does  not  arise  from  an  express  grant 
but  from  an  implied  one  that  the  fixtures 
were  placed  on  the  leased  premises  to  enable 
the  lessee  to  use  and  enjoy  them  during  the 
term,  and  then  to  remove  them. 

"The  case  of  Jermyn  v.  Dickson.  S  I.ut 
Leg.  Reg.  100,  does  not  apply  to  the  facts 
of  this  case.  In  that  case  it  is  stated  by  the 
learned  judge  who  wrote  the  opinion  that  it 
'must  be  ruled  by  the  special  contract  be- 
tween the  parties,  and  does  not  present  the 
ordinary  case  of  fixtures  put  in  by  a  tenant' 

[I]  "Nor  do  we  think  the  plaintiff  can  rely 
upon  the  fact  that  the  defendant  originally 
entered  into  possession  of  a  part  of  the  prem- 
ises under  a  former  lease.  In  Radey  v.  Me- 
Curdy,  209  Pa.  306,  58  AU.  558,  67  L.  R.  A 
359,  103  Am.  St  Rep.  1009,  it  Is  held :  'When 
a  tenant  having  trade  fixtures  on  the  prem- 
ises secures  a  new  lease  in  the  nature  of  an 
extension  of  the  old  lease,  and  the  new  lease 
contains  no  reservations  of  the  right  to  re- 
move the  fixtures,  the  tenant  may  keep  the 
fixtures  on  the  premises,  without  giving  the 
landlord  the  right  to  restrain  their  removal 
at  or  before  the  expiration  of  the  second 
lease.' 

"And  now,  February  7,  1912,  the  ntotloa 
for  a  new  trial  is  refused,  and  Judgment  di- 
rected to  be  entered  upon  the  verdict  trpoa 
payment  of  Jury  fee." 

Argued  before  FELL,  C.  J.,  and  BBOWS, 
MESTREZAT,  POTTER,  ELKIN,  STEW- 
ART, and  MOSCHZISKER,  JJ. 

O.  P.  Robinson  and  Orr  Bufflngton,  of  Kit- 
tanning,  for  appellant  O.  E.  Harrington 
and  J.  H.  Painter,  both  of  Klttannlng,  for 
appellee. 

PER  CURIAM.  The  judgment  Is  affirmed 
on  the  opinion  of  the  learned  judge  of  the 
common  pleas. 
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STATE  r.  DRESSNER. 

(Court  of  General  Sessions  of  Delaware.    Kent 

Feb.  19,  ISIS.) 

Hawkeks   and   Peddlbbs  <|  3*)— Who  abb 

"Peddlers'*  —  Statutory    Regulations — 

"Piddling." 

An  agent  of  a  merchant  having  a  perma- 
nent place  of  business  in  a  town  in  the  state, 
who  solicits  orders  for  merchandise  from  va- 
rious persons  in  another  town,  and  who  for- 
wards the  orders  to  the  merchant,  who  for- 
wards the  orders  filled  to  the  agent  to  distrib- 
ute them  to  the  purchasers  at  their  residences 
and  collects  the  price,  is  not  a  "peddler"  within 
Rev.  Code  1862,  amended  to  1893,  p.  648,  c 
68,  |  3,  denning  a  peddler  to  be  a  person  who 
drives  a  vehicle  from  which  personal  property 
is  retailed,  or  carries  a  pack  from  which  per- 
sonal property  is  retailed,  and  requiring  a  li- 
cense from  peddlers;  the  distinctive  feature  of 
"peddling"  consisting  in  the  fact  that  the  ped- 
dler Koes  from  house  to  house  carrying  his  mer- 
chandise with  him,  and  concurrently  sells  and 
delivers  it 

[Ed.  Note.— For  other  cases,  see  Hawkers  and 
Peddlers,  Cent  Dig.  ||  3-6 ;   Dec.  Dig.  g  3.* 

For  other  definitions,  see  Words  and  Phrases, 
▼ol.  6,  pp.  5260-6267;    toL  8,  p.  7760.] 

Leonard  Dressner  was  indicted  for  ped- 
dling without  a  license.    Adjudged  not  guilty. 

Argued  before  PENNBWILL,  a  J.,  and 
CONRAD  and  WOOLLEX,  JJ. 

W.  Watson  Harrington,  Deputy  Atty.  Gen., 
for  the  State.  Robert  H.  Richards,  of  Wil- 
mington, and  Arley  B.  Magee,  of  Dover,  for 
defendant. 

Court  of  General  Sessions,  Kent  County, 
February  Term  1913.  Indictment  (No.  7 
July  Term  1912)  for  peddling  without  a  li- 
cense. Submitted  to  the  Court  on  an  agreed 
statement  of  facts,  which  facts  appear  In  the 
opinion  of  the  Court: 

PENNEWILL,  a  J.  By  agreement  of  the 
parties  the  above  case  was  submitted  to  the 
Court  upon  the  following  statement  of  facts, 
viz.: 

"First:  That  at  the  July  Term  of  the  Court 
of  General  Sessions  of  the  State  of  Delaware, 
In  and  for  Kent  County,  A.  D.  1912,  an  in- 
dictment was  found  against  the  said  Leonard 
Dressner  In  the  following  words  and  figures, 
to  wit: 

"  'Kent  County,  ss.:  July  Term  1912. 

"  The  Grand  Inquest  for  the  State  of  Dela- 
ware, 
and  the  body  of  Kent  County,  on  their  oath 
and  affirmation  respectively,  do  present.  That 
Leonard  Dressner,  late  of  Bast  Dover  Hun- 
dred, In  the  County  aforesaid,  on  the  first 
day  of  July  in  the  year  of  our  Lord  one  thou- 
sand nine  hundred  and  twelve,  with  force 
and  arms  at  East  Dover  Hundred,  in  the 
County  aforesaid,  without  having  first  ob- 
tained proper  license  for  peddling  according 
to  law  did  then  and  there  of  his  own  proper 
authority  unlawfully  deal  and  traffic  as  a 
peddler  against  the  form  of  the  Act  of  the 


General   Assembly  In  such  case  made  and 
provided,  and  against  the  peace  and  dignity 
of  the  State. 
"'Andrew  C.  Gray,  Attorney  General, 
"'By  Win.  Watson   Harrington,  Dep'y 
Attfy  Qeaf 

"Second:  That  on  the  first  day  of  July,  A. 
D.  1912,  the  said  Leonard  Dressner  was  in 
the  employ  of  The  Great  Atlantic  and  Pacific 
Tea  Company. 

"Third:  That  the  said  The  Great  Atlantic 
and  Pacific  Tea  Company  was  then  engaged 
In  the  general  mercantile  business  and  dealt, 
amongst  other  things,  in  teas,  coffees  and 
other  groceries;  that  it  maintained  a  store 
or  place  of  business  in  the  City  of  Wilming- 
ton, New  Castle  County  and  State  of  Dela- 
ware; that  the  said  The  Great  Atlantic  and 
Pacific  Tea  Company  was  regularly  licensed 
to  do  business  by  the  Clerk,  of  the  Peace  in 
and  for  New  Castle  County ;  that  it  was  the 
duty  of  the  said  Leonard  Dressner,  In  the 
course  of  his  employment,  and  he  did  solicit 
orders  for  teas,  coffees,  etc.,  from  various  per- 
sons, at  their  residences,  in  the  town  of  Do- 
ver, Kent  County,  Delaware;  that  upon  the 
receipt  of  such  orders  the  said  Leonard  Dress- 
ner would  forward  such  orders  to  the  store 
of  the  said  The  Great  Atlantic  and  Pacific 
Tea  Company  In  Wilmington,  Delaware, 
where  such  orders  were  either  accepted  or 
rejected;  that  If  such  orders,  or  any  of  them, 
were  accepted  by  the  said  The  Great  Atlantic 
and  Pacific  Tea  Company  they  were  then 
filled  at  the  said  Wilmington  store  and  such 
orders  were  made  up  in  Individual  packages 
and  the  name  of  the  purchaser  marked  there- 
on; that  such  packages,  with  the  names  of 
the  respective  purchasers  marked  thereon, 
were  then  forwarded  to  Dover,  Delaware,  to 
the  said  Leonard  Dressner,  the  agent  of  the 
said  The  Great  Atlantic  and  Pacific  Tea  Com- 
pany, who  would  receive  same  and  distribute 
same  to  and  among  the  respective  purchasers, 
at  their  residences,  and  collect  the  price 
charged  by  the  said  The  Great  Atlantic  and 
Pacific  Tea  Company  therefor  and  remit  said 
moneys  to  the  said  Company. 

"Fourth:  If  the  Court  shall  be  of  the  opin- 
ion that  the  said  acts  of  the  said  Leonard 
Dressner  constitute  the  offence  of  peddling 
without  a  license  within  the  meaning  of  the 
statutes  of  the  State  of  Delaware,  then  the 
said  Leonard  Dressner  shall  be  found  guilty 
of  the  offence  charged,  otherwise  the  said 
Leonard  Dressner  shall  be  found  not  guilty." 

The  Indictment  does  not  designate  the  par- 
ticular statute  or  statutes  alleged  to  have 
been  violated,  but  we  assume  that  it  is  found- 
ed upon  Section  3  of  Chapter  68  of  the  Re- 
vised Code  of  1893  because  there  does  not 
appear  to  be  any  other  statute  upon  which  it 
could  have  been  based. 

The  provisions  of  said  section  which  are 
pertinent  to  this  case  are  the  following,  via.: 

"Any  person  who  shall  drive  a  carriage, 
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wagon,  cart  or  other  vehicle,  from  which  per- 
sonal property  Is  retailed,  or  shall  carry  a 
pack  from  which  personal  property  Is  retail- 
ed, shall  be  considered  a  peddler  within  the 
meaning  of  this  section. 

"A  license  procured  under  this  section 
shall  be  in  the  name  of  such  person.  *  •  * 
Peddlers  shall  pay  for  such  license  as  fol- 
lows: *  *  •  For  a  license  to  sell  clocks, 
coffee  or  tea,  fifty  dollars  in  addition  to  the 
above  license  fees,  and  a  special  license  to 
deal  In  those  articles  shall  be  Issued  to  each 
peddler  or  driver  of  a  vehicle,  as  above,  who 
desires  to  sell  such  articles,  or  any  of  them." 

The  statute,  it  will  be  observed,  defines 
the  person  who  shall  be  regarded  as  a  "ped- 
dler," as  one  who  "shall  drive  a  wagon,  car- 
riage or  cart,  or  other  vehicle,  from  which 
personal  property  Is  retailed,  or  shall  carry 
a  pack  from  which  personal  property  Is  re- 
tailed." 

According  to  the  case  stated  the  defendant, 
as  agent,  solicited  orders  for  tea,  coffee,  &c., 
from  various  persons,  at  their  residences,  in 
Dover;  that  upon  the  receipt  of  such  orders 
he  forwarded  them  to  the  store  of  his  prin- 
cipal, The  Great  Atlantic  and  Pacific  Tea 
Company  In  Wilmington,  where  they  were 
accepted  or  rejected;  that  such  orders  as 
were  accepted  by  the  said  company  were  fill- 
ed at  the  store  in  Wilmington,  and  after  be- 
ing made  up  In  individual  packages  and  the 
names  of  the  purchasers  marked  thereon, 
were  forwarded  to  the  defendant  at  Dover; 
that  the  defendant  after  receiving  the  pack- 
ages delivered  the  same  to  the  respective  pur- 
chasers at  their  residences,  collected  the 
price  charged  by  the  company  therefor,  and 
remitted  the  moneys  to  the  company. 

The  question  for  determination,  is  whether 
the  acts  performed  by  the  defendant,  as  the 
agent  of  the  company,  constituted  him  a 
peddler  within  the  meaning  of  the  law,  and 
subject  to  the  penalties  imposed  thereby. 

The  statute  above  mentioned  is  a  very  old 
one,  and  substantially  the  same  as  the  act  of 
50  Geo.  Ill,  c.  31,  which  Imposed  a  penalty  on 
"any  hawker,  peddler,  petty-chapman  or  any 
other  trading  person  or  persons  going  from 
town  to  town,  or  from  other  men's  houses, 
and  traveling  either  on  foot  or  with  horse 
or  -horses  exposing  to  sale,  or  selling  goods, 
wares  or  merchandise  by  retail." 

Bouvler's  Law  Dictionary  defines  a  peddler 
to  be  "A  person  who  travels  about  the  coun- 
try with  merchandise  for  the  purpose  of 
selling  it" 

It  has  been  held  by  many  courts  in  this  coun- 
try in  construing  statutes  substantially  similar 
to  our  own,  that  a  peddler  is  an  Itinerant 
who  has  no  permanent  place  of  business,  and 
who  goes  from  place  to  place  and  from  house 
to  house  exposing  to  sale  the  merchandise  he 
carries;  that  he  generally  deals  in  such  ar- 
ticles as  he  can  conveniently  carry  in  a 
cart  or  on  his  person.  The  primary  idea  Is 
that  of  a  traveling  trader  who  carries  goods 


about  in  order  to  sell  them,  and  who  does 
actually  Bell  them,  in  contradistinction  to  t 
trader  who  has  goods  for  sale  and  sells  them 
In  a  fixed  place  of  business.  Commonwealth 
v.  Farnum,  114  Mass.  267;  In  re  Wilson,  S 
Mackey  (D.  C.)  841, 12  L.  R.  A.  624;  Common- 
wealth v.  Ober,  12  Cnsh.  (Mass.)  403  (Chief 
Justice  Shaw  delivering  the  opinion);  Pota 
v.  State,  45  Tex.  Cr.  R.  45,  74  S.  W.  31,  2 
Ann.  Cas.  827 ;  Brenner  v.  Commonwealth,  9 
Ky.  Law  Rep.  289;  Hewson  v.  Englewood,  55 
N.  J.  Law,  522,  27  Atl.  904,  21  L  E.  A  736; 
Stamford  v.  Fisher,  140  N.  X.  187,  35N.E. 
500;  State  v.  Nlnesteln,  132  N.  C.  1039,  43 
S.  E.  936;  Commonwealth  v.  Eicnenberg.  140 
Pa.  158,  21  Atl.  258;  Ballou  v.  State,  87  Ala. 
144,  6  South.  393;  Radebaugh  v.  Plain  City. 
11  Ohio  Dec.  612;  In  re  Flinn  (a  C)  57  Fed. 
496 ;  Emmons  v.  Lewlstown,  132  IIL  380, 24  N. 
B.  58,  8  L.  R.  A,  328,  22  Am.  St.  Rep.  540; 
Cerro  Gordo  v.  Rawllngs,  135  111.  36,  25N.E. 
1006;  Spencer  v.  Whiting,  68  Iowa,  678,  28 
N.  W.  13;  Davenport  v.  Rice,  75  Iowa,  74,  3» 
N.  W.  191,  9  Am.  St  Rep.  454;  Common- 
wealth v.  Jones,  7  Bush  (Ky.)  602;  St  Paul 
v.  Briggs,  85  Minn.  290,  88  N.  W.  984,  88  Am. 
St.  Rep.  554. 

In  State  v.  Wells,  69  N.  H.  424,  45  AtL  143. 
48  L.  R.  A.  99,  it  was  held  that  "the  agent 
of  a  company  having  a  permanent  place  of 
business  within  the  state,  who  goes  about 
from  town  to  town  soliciting  orders  and  sub- 
sequently delivering  goods,  is  not  a  hawker 
or  peddler  within  the  meaning  of  the  statute 
in  relation  to  hawkers  and  peddlers." 

A  similar  decision  was  made  In  Harkins  v. 
State  (Tex.  Cr.  App.)  75  S.  W.  26,  the  court 
saying,  "A  person  acting  as  manufacturer's 
agent,  taking  orders  for  stoves  to  be  shipped 
from  the  factory  is  not  engaged  in  peddling 
stoves,  within  the  statute." 

To  the  same  effect  is  Wausau  v.  Heldeman. 
119  Wis.  244,  96  N.  W.  549,  In  which  It  was 
held  that,  "A  municipal  ordinance  providing 
that  'no  transient  merchant,  trader  or  dealer 
who  shall  bring  Into  the  city  any  goods,  for 
the  purpose  of  selling  the  same  from  house  to 
house,  shall  be  permitted  to  sell  or  expose 
for  sale,  barter  or  exchange  by  sample  or 
otherwise,  at  retail  or  to  customers,  any  such 
goods,'  Ac.,  without  having  first  obtained  a 
license  therefor,  is  not  applicable  to  a  travel- 
ing agent  for  a  mercantile  establishment  lo- 
cated In  another  city,  who  carries  with  him 
no  goods  for  sale  but  merely  solicits  orders 
by  sample,  to  be  filled,  If  accepted,  out  of 
the  stock  of  his  principal  In  the  other  city 
and  sent  to  the  purchaser  by  the  ordinary 
methods  of  transportation." 

One  of  the  clearest  and  most  satisfactory 
cases  on  the  subject  and  In  which  the  facts 
were  strikingly  similar  to  those  In  the  present 
case,  is  that  of  The  Great  Atlantic  and  Pacif- 
ic Tea  Company  v.  Village  of  Tippecanoe,  85 
Ohio  St  120,  96  N.  E.  1092,  in  which  the 
court  said: 

"It  (the  company)  has  a  fixed  place  from 
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which  it  does  business;  does  not  carry  about 
the  merchandise  which  It  offers  for  sale;  It 
does  not  sell  at  the  time  it  offers  for  sale; 
but  enters  Into  contracts  for  future  sales; 
It  does  not  carry  on  negotiations  or  any  part 
of  Its  business  upon  the  streets,  highways  or 
public  places,  but  at  the  residences  of  its 
customers.  That  these  features  broadly  and 
substantially  distinguish  its  business  from 
that  carried  on  by  hawkers,  peddlers  and 
hucksters,  Is  made  clear  by  the  dictionaries 
and  the  numerous  cases  cited  in  the  briefs." 

The  question  raised  in  that  case,  was 
whether  the  defendant,  the  agent  of  the  com- 
pany, was  required  to  take  out  a  license. 

After  a  careful  examination  of  the  statutes 
of  the  different  states  respecting  peddlers, 
which  are  very  similar  in  their  essential 
features;  and  an  examination  of  the  de- 
cisions based  thereon,  we  are  constrained  to 
believe  that  the  courts  have  been  practically 
unanimous  in  holding  that  the  doing  of  such 
things  as  the  defendant  in  this  case  is  al- 
leged and  admitted  to  hare  done,  would  not 
make  one  a  peddler  within  the  statutory 
meaning  and  Intent  According  to  the  au- 
thorities the  distinctive  feature  of  peddling 
"consists  in  the  fact  that  the  peddler  goes 
from  house  to  house  or  place  to  place  carry- 
ing hit  merchandise  with  him;  and  con- 
currently setts  and  delivers  it." 

It  Is  manifest  that  such  is  the  meaning  of 
the  statute  of  this  State,  because  In  order 
that  a  person  shall  be  considered  a  peddler 
under  its  provisions,  be  must  drive  a  vehicle, 
or  carry  a  pack,  from  which  personal  prop- 
erty is  retailed.  It  is  not  claimed  by  the 
State  that  this  was  done  by  the  defendant; 
in  fact  it  is  admitted  that  the  personal  prop- 
erty was  forwarded  to  the  respective  pur- 
chasers by  the  company  from  its  store  In 
Wilmington,  through  the  medium  of  the  de- 
fendant, its  agent,  after  he  had  taken  the 
orders  therefor  and  they  had  been  accepted 
by  the  company. 

We  are  clearly  of  the  opinion  that  such 
acts  did  not  constitute  the  offence  of  peddling 
without  a  license  within  the  meaning  of  the 
statutes  of  the  State  of  Delaware;  and  are 
convinced  that  such  conclusion  is  fully  sup- 
ported by  sound  reason  as  well  as  authority. 

Such  being  the  opinion  of  the  court,  it  is 
ordered,  in  conformity  with  paragraph  four 
of  the  case  stated,  that  the  following  entry 
be  made  in  the  case,'  viz.:  The  defendant  la 
found  not  guilty. 


STATE  ▼.  JOHNSON. 
(Court  of  General  Sessions  of  Delaware.    New 

Castle.  Nov.  IS,  1912.) 
1.  Criminal  Law  (f  400*)— Evidence— Best 

AND   SBCOKDABT    EVIDENCE— CONTRADICTION 

or  Witness. 

Defendant  was  not  entitled,  after  handing 
a  paper  to  the  prosecuting  witness  for  identifi- 
cation of  her  signature  only,  to  ask,  for  the 


purpose  of  contradicting  her,  whether  she  did 
not  sign  a  paper  or  statement  in  the  presence 
of  another  and  swear  that  what  was  contained 
in  the  paper  was  true,  etc.,  or  embody  in  a 
question  the  contents  of  the  alleged  affidavit, 
since,  if  the  paper  was  admissible,  it  was  the 
best  evidence  of  its  contents. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  879-886,  1208-1210;  Dec. 
Dig.  S  400.*] 

2.  Criminal  Law  (I  730*)— Trial— Argu- 
ment of  Counsel— Defendant's  Failure 
to  Testify. 

A  remark  by  the  Attorney  General  to  the 
Jury  that  defendant  did  not  go  on  the  stand 
and  deny  a  certain  fact,  though  erroneous  as  a 
comment  on  defendant's  failure  to  testify,  in 
violation  of  Rev.  Code  1852,  amended  to  1893, 
p.  798  <19  Del.  Laws,  c.  777)  8  1,  was  cured  by 
its  immediate  withdrawal  by  the  attorney  and 
exclusion  by  the  court,  and  by  the  charge  that 
defendant's  failure  to  testify  should  not  influ- 
ence the  jury  in  any  degree  in  reaching  a  ver- 
dict 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  1693;   Dec.  Dig.  f  730.*] 

Indictment  of  William  J.  Johnson  for  sell- 
ing liquor  without  a  license.  Verdict  guilty, 
and  motion  for  new  trial  denied. 

Argued  before  BOXCE  and  RICE,  JJ. 

Andrew  C.  Gray,  Atty.  Gen.,  for  the  State. 
Lllburne  Chandler  and  J.  Frank  Ball,  both  of 
Wilmington,  for  defendant 

Court  of  General  Sessions,  New  Castle 
County,  November  Term,  1912. 

Indictment  (No.  62,  September  Term,  1912), 
charging  "that  William  J.  Johnson,  late  of 
Wilmington  Hundred,  In  New  Castle  County, 
on  the  twenty-fifth  day  of  August,  1912, 
with  force  and  arms  at  Wilmington  Hundred 
In  the  County  aforesaid,  in  a  certain  house 
there  situate  to  wit  in  the  City  of  Wilming- 
ton, County  aforesaid,  on  Walnut  Street  be- 
tween Ninth  and  Tenth  Streets  in  said  city, 
known  as  909  Walnut  Street  and  in  which 
said  house  the  business  of  selling  intoxicat- 
ing liquors  was  then  and  there  carried  on; 
he  the  said  William  J.  Johnson  did  then  and 
there  unlawfully  sell  Intoxicating  liquor,  to 
wit,  lager  beer,  to  one  Elizabeth  Burton,  he 
the  said  William  J.  Johnson  not  then  and 
there  having  a  proper  license  to  sell  Intoxi- 
cating liquor  according  to  law,  against  the 
form  of  the  Act  of  the  General  Assembly," 
etc. 

[1]  At  the  trial,  Mr.  Ball,  of  counsel  for 
defendant  after  handing  a  paper  to  the  pros- 
ecuting witness,  for  the  identification  of  her 
signature  thereto  only,  asked  the  witness  the 
following  questions: 

"I  will  ask  you  if  yon  did  not  on  the 
twenty-first  of  September  last  in  your  room 
on  Walnut  Street  in  this  city,  sign  a  paper 
or  statement  in  the  presence  of  Mr.  Latto- 
mus,  and  swear  that  what  was  contained  in 
that  paper  was  true." 

BOYCE,  J.:  You  have  not  shown  the  pa- 
per to  the  witness  for  identification.  If  the 
paper  is  admissible  In  evidence  it  will  speak 
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for  Itself.    We  will  not  permit  this  question, 

Q.  Did  yon,  in  your  room  at  911  Walnut 
Street,  In  this  city,  on  the  twenty-first  of 
September  last,  sign  a  paper  containing  a 
statement  setting  forth  what  was  the  truth 
or  falsity  In  regard  to  your  testimony  before 
the  Grand  Jury  on  August  twenty-fifth  last, 
In  reference  to  the  purchase  of  beer  from 
William  J.  Johnson,  and  did  you  not  swear 
before  Mr.  Lattomus  that  what  was  contain- 
ed in  the  paper  was  true? 

(Objected  to  by  the  Attorney-General.  The 
objection  is  sustained.) 

Q.  I  ask  you  If  you  did  not,  In  your  room 
at  911  Walnut  Street,  this  city,  before  Mr. 
Lattomus,  make  an  oath  that  what  you  had 
said  before  the  Grand  Jury  as  to  your  buy- 
ing beer  from  William  J.  Johnson  was  not 
true  and  that  you  had  never  purchased  any 
lager  beer  from  William  J.  Johnson  on  Au- 
gust twenty-fifth,  1912,  or  any  other  day  or 
time? 

(Objected  to  by  the  Attorney-General.) 

BOYCB,  J.:  Thus  far  you  have  only  ask- 
ed the  witness  whether  the  paper  which  you 
now  hold  bears  her  signature.  This  course 
of  examination  is  Irregular.  The  objection 
Is  sustained 

Mr.  Ball:  The  question  Is  asked  the 
witness  solely  for  the  purpose  of  contradic- 
tion, and  for  no  other  purpose. 

BOYCB,  J.:  By  the  ordinary  rules  of  evi- 
dence the  contents  of  a  written  paper  are 
proved  by  the  paper  itself.  Your  method  of 
examining  this  witness  is  Irregular.  The 
rules  of  evidence  will  not  permit  you  to 
represent,  In  the  statement  of  your  question, 
the  contents  of  that  paper  without  first 
showing  It  to  the  witness,  and  asking  her  (If 
It  is  an  affidavit)  if  she  made  the  affidavit? 
If  she  is  given  an  opportunity  to  examine  it, 
and  admits  making  It,  then  there  is  a  regular 
course  of  procedure ;  but  different  from  that 
which  you  are  pursuing. 

Q.  Did  you  not  in  your  room  at  911  Wal- 
nut Street,  in  this  city,  swear  before  Mr. 
James  W.  Lattomus — 

BOYCE,  J.:  (Interrupting)  You  cannot 
disclose  the  contents  of  that  paper  to  the 
Jury. 

Mr.  Ball:    No,  sir. 

Q.  (continuing)  a  Notary  Public,  that  yon 
did  not  purchase  any  lager  beer  from  Wil- 
liam J.  Johnson  on  August  twenty-fifth,  1912, 
or  on  any  other  day  or  time? 

(The  Attorney-General  objected  to  the  ques- 
tion for  the  reason  suggested  by  the  court, 
and  further  that  the  word  "swear"  was  mis- 
leading.) 

Mr.  Ball:  This  question  is  asked  for  the 
purpose  of  contradiction  only. 

BOYCB,  J.:  We  sustain  the  objection. 
This  is  practically  the  same  question  ruled 
upon  before. 

Q.  Did  you  in  your  room,  in  this  city,  on 
September  twenty-fifth  last,  sign  a  paper  and 
swear  to  It,  and  if  so  will  you  look  at  that 


paper  (handing  same  to  witness)  and  say 
whether  or  not  that  is  the  paper  that  yon 
signed  and  swore  to? 

A  I  have  seen  that  paper.  I  seen  It  but 
I  did  not  understand  it  when  I  signed  It 
He  begged  me  to  do  It  and  I  did  it.  I  will 
acknowledge  that  that  is  my  handwriting 
and  my  name,  .and  he  (Mr.  Lattomus)  signed 
something  and  told  Johnson  that  It  was  all 
right  now. 

Q.  Is  that  the  paper  you  signed  and  swore 
to? 

A.  Yes,  sir,  that  is  my  handwrlte.  I  did 
that 

Q.  I  will  ask  you  whether  Mr.  Lattomns, 
this  gentleman  sitting  here,  did  not  read  over 
to  you  this  paper  at  least  twice  before  you 
signed  it  and  if  he  did  not  ask  you  whether 
it  was  true  or  not? 

A.  He  did,  and  I  told  him  I  did  not  under. 
stand  it,  but  by  his  begging  me  to  sign  It  1 
did  it,  but  I  know  nothing  of  it  X  don't 
know  the  meaning  of  it  Mr.  Johnson  said 
If  I  signed  it  it  would  clear  Mm,  In  the  pres- 
ence of  that  gentleman  (Mr.  Lattomus),  and 
he  handed  it  to  him  and  told  Johnson  It  was 
all  right  now,  but  he  signed  something  aft- 
er 1  did. 

[1]  At  the  close  of  the  testimony,  and  ar- 
guments of  counsel  to  the  jury,  the  court 
gave  the  usual  charge  to  the  jury  as  in  simi- 
lar cases,  and  the  jury  returned  a  verdict  of 
guilty.  Counsel  for  defendant  moved  for  a 
new  trial  and  in  arrest  of  judgment,  and 
filed  several  reasons  therefor.  The  only  rea- 
son relied  upon  was  that  the  Attorney-Gen- 
eral in  his  argument  to  the  jury,  in  the  pres- 
ence of  the  court,  made  use  of  the  following 
language:  "The  defendant  did  not  go  on  the 
stand  and  deny  that  he  gave  the  receipt  to 
her,  Lizzie  Burton." 

It  was  urged  that  this  comment  was  in 
direct  violation  of  chapter  777,  vol.  19,  Law* 
of  Delaware,  Revised  Code,  p.  798,  which  ex- 
tends to  accused  persons  the  right  to  testi- 
fy in  their  own  behalf,  but  provides  "that 
a  refusal  or  failure  to  testify  shall  not  be 
construed  or  commented  upon  as  an  indica- 
tion of  guilt"  It  was  insisted  that  the  re- 
mark was  prejudicial  to  the  defendant  and 
against  the  express  policy  of  the  statute. 
The  cases  of  Austin  v.  People,  102  in.  261. 
and  Com.  v.  Scott,  123  Mass.  222,  25  Am. 
Rep.  81,  were  relied  upon  in  support  of  the 
motions. 

BOYCB,  J.:  Immediately  upon  the  remark 
being  made,  which  Is  relied  upon  in  support 
of  the  motions,  one  of  counsel  for  the  de- 
fendant objected,  and  the  Attorney-General 
withdrew  the  same  as  an  inadvertence,  and 
requested  the  jury  to  disregard  it  wholly  in 
the  consideration  of  the  case.  The  court 
then  and  there  instructed  the  Jury  to  the 
same  effect  Again,  in  charging  the  jury 
after  the  close  of  the  testimony,  and  argu- 
ments of  counsel,  the  court  expressly  direct- 
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ed  the  jurors'  attention  to  the  said  statute 
and  Instructed  them  that  the  failure  of  the 
defendant  to  testify  should  not  Influence 
them  in  any  degree  in  reaching  their  verdict, 
as  under  the  statute  a  refusal  or  failure  to 
testify  could  not  be  construed  or  commented 
upon  as  an  indication  of  guilt. 

We  think  the  cases  cited  by  counsel  for 
the  defendant  are  inapplicable  to  the  facts  in 
this  case.  We  heard  the  evidence  and  we  are 
clearly  of  the  opinion  that  It  warranted  the 
verdict  of  guilty.  The  Supreme  Court  of 
this  State,  on  the  writ  of  error,  in  the  case 
of  Fisher  v.  State,  1  Pennewill,  388,  41  AtL 
184,  refused  to  reverse  the  judgment  of  the 
court  below,  because  they  did  not  find  the 
admission  of  the  evidence  objected  to  was 
prejudicial  to  the  defendant  below.  We 
think  in  this  case  that  the  remark  of  the  At- 
torney-General, having  been  expressly  with- 
drawn immediately  after  it  was  made  and 
the  jury  being  cautioned  not  to  consider  it  in 
their  determination  of  the  case,  was  not 
prejudicial  to  the  defendant  under  all  the 
circumstances.  Being  convinced  as  we  have 
already  stated  tbat  the  evidence  warranted 
the  verdict,  we  do  not  think  it  should  be  dis- 
turbed.   The  motions  are  therefore  denied. 


ICKES  v.  ICKES. 

(Supreme  Court  of  Pennsylvania.     Nov.  7, 
1912.) 

1.  Husband  and  Wife  (§8  333,  835*)— Alien- 
ation of  Affections— Actions— Burden 
of  Proof. 

In  an  action  by  a  wife  against  her  father- 
in-law  for  the  alienation  of  her  husband's  affec- 
tions, the  measure  of  proof  required  is  greater 
than  it  would  be  against  a  stranger,  since  the 
father  has  the  right  to  counsel  and  advise  his 
son  in  good  faith  as  to  the  position  in  which 
the  son  finds  himself  as  the  result  of  an  unfor- 
tunate marriage,  but,  if  there  is  evidence  suffi- 
cient to  sustain  a  verdict  for  plaintiff,  the  case 
must  be  given  to  a  jury. 

TEd.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  ||  1124,  1126;  Dec.  Dig.  §§ 
333,  335.*] 

2.  Appeal  and  Error  (g  261*)— Presenting 
Questions  in  Trial  Court— Remarks  of 
Counsel. 

An  assignment  of  error  to  improper  re- 
marks of  counsel  must  show  a  request  for  the 
withdrawal  of  a  juror  and  continuance,  a  re- 
fusal of  such  request,  and  an  exception  granted 
by  the  trial  judge ;  a  mere  objection  to  the  re- 
marks and  exception  noted  being  insufficient. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  f  1600;   Dec.  Dig.  |  261.*] 

3.  Evidence  (|  269*)  —  Declarations  —  In- 
tent. 

Where  a  person's  state  of  mind  or  the  rea- 
son why  he  did  an  act  is  a  relevant  principal 
fact  to  be  determined,  his  statements  concern- 
ing it  are  usually  the  best  and  only  evidence 
obtainable  on  the  subject,  but  the  proofs  must 
be  restricted  to  declarations  indicating  the  state 
of  mind  at  the  time  of  their  utterance. 

[EM.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  gg  1063-1067;   Dec.  Dig.  f  269.*] 


4.  Evidence  (|  813*)  —  Declarations  —  In- 
tent. 

When  evidence  of  declarations  of  a  person 
is  produced  sufficient  to  show  a  then  present  in- 
tention or  state  of  mind,  it  may  be  assumed  to 
continue  and  form  the  motive  controlling  a 
subsequent  act  following  closely  thereafter,  if 
one  would  naturally  associate  the  two  under 
all  the  circumstances,  and  it  is  for  the  jury  to 
draw  the  conclusion. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  ||  1166,  1167 ;   Dec  Dig.  |  813.*] 

5.  Husband  and  Wife  (|  333*)— Alienation 
of  AFFECJncfNs— Evidence—  Declarations 
—Intent. 

In  an  action  by  a  wife  against  her  father- 
in-law  for  the  alienation  of  her  husband's  af- 
fections resulting  in  desertion  of  plaintiff,  tes- 
timony that  eight  or  ten  days  before  the  hus- 
band's departure  the  witness  heard  him  accuse 
his  wife  of  infidelity,  and  her  confession  that 
the  child  she  was  then  carrying  was  not  the 
offspring  of  her  husband,  and  that  the  day  be- 
fore the  husband  left  he  told  witness  he  was 
about  to  do  so  because  he  was  not  the  father 
of  the  child,  is  competent 

[Ed.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  g  1124 ;    Dec.  Dig.  f  333.*] 

6.  Trial  (§  48*)— Reception  of  Evidence- 
Offer  of  Proof— Evidence  Inadmissible 
in  Part. 

Where  admissible  evidence  is  included  in 
the  same  offer  with  irrelevant  and  inadmissi- 
ble evidence,  the  whole  offer  may  be  rejected; 
the  judge  not  being  bound  to  separate  the  good 
from  the  bad. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  g  120;   Dec.  Dig.  |  48.*] 

7.  Husband  and  Wife  (|  333*)— Alienation 
of  Affections— Actions— Evidence. 

In  an  action  by  a  wife  against  her  father- 
in-law  for  the  alienation  of  her  husband's  af- 
fections, resulting  in  his  deserting  her,  evidence 
on  behalf  of  plaintiff  of  efforts  by  her  and  of 
expenses  incurred  to  support  her  child  after  the 
desertion,  and  cross-examination  of  defendant 
as  to  authority  given  to  him  by  plaintiff's  bus- 
band  to  collect  the  hitter's  wages  after  he  left 
his  wife,  and  as  to  the  amount  the  defendant 
had  received  from  such  wages,  was  inadmissi- 
ble. 

Ed.  Note. — For  other  cases,  see  Husband  and 
'fe,  Cent  Dig.  g  1124 ;    Dec.  Dig.  g  333.*] 

8.  Appeal  and  Error  (g  1057*)— Review- 
Harmless  Error—  Exclusion  or  Evi- 
dence. 

In  an  action  for  the  alienation  of  the  af- 
fections of  plaintiff's  husband,  where  a  witness 
for  defendant  swears  that  he  knew  plaintiff  by 
sight  and  identifies  her  in  the  courtroom  as 
the  woman  he  had  seen  plaintiff's  husband  talk- 
ing to,  an  assignment  of  error  to  the  refusal  to 
permit  the  witness  to  testify  that  the  husband 
had  said  to  him  that  the  woman  with  whom  he 
was  talking  was  his  wife  will  not  be  sustained. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  gg  4194-4199,  4205;  Dec. 
Dig.  g  1057.*] 

Fell,  C.  J.,  and  Brown  and  Stewart  JJ.,  dis- 
senting in  part 

Appeal  from  Court  of  Common  Pleas, 
Blair  County. 

Action  by  Mary  M.  Ickes  against  George 
A.  Ickes.  From  a  judgment  for  plaintiff, 
defendant  appeals.  Reversed,  with  venire 
facias  de  novo. 

Trespass  to  recover  damages  for  the  al- 
leged alienation  of  the  affections  of  plain- 
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tiff's  husband.  At  the  trial  It  appeared  that 
on  April  19,  1905,  Mary  M.  Kinney,  the 
plaintiff,  was  married  to  George  L.  Ickes, 
defendant's  son,  who  was  then  19  years  of 
age.  The  plaintiff  was  25  years  of  age  and 
pregnant  at  the  time  of  her  marriage.  On 
May  27,  1905,  young  Ickes  enlisted  In  the 
United  States  Navy.  Plaintiff  claimed  that 
the  defendant  had  alienated  his  son's  af- 
fection from  his  wife  resulting  in  the  deser- 
tion. 

When  the  plaintiff  was  on  the  stand,  she 
was  asked  this  question: 

"Q.  While  your  husband  has  been  away 
have  you  been  able  to  support  yourself  and 
child?  (Objected  to.  It  is  Irrelevant  and 
immaterial.  The  issue  involved  is  the  alien- 
ation of  the  affections  of  her  husband  by 
the  defendant,  not  the  manner  In  which  she 
has  been  supported)  By  the  Court:  We  will 
allow  the  question  to  be  put,  and  seal  a  bill 
for  the  defendant  A.  Well,  when  he  was  a 
little  baby,  six  weeks  old,  I  worked  by  the 
week  a  couple  months,  and  after  I  worked 
by  the  day  and  paid  for  the  baby.  Q.  What 
do  you  pay  for  the  support  of  your  child? 
(Objected  to  as  irrelevant  and  immaterial.) 
By  the  Court:  We  will  overrule  the  objec- 
tion and  seal  a  bill  for  the  defendant.  A. 
Ten  dollars  a  month." 

Dr.  O.  A.  Ickes,  being  under  cross-exami- 
nation, was  asked:  "Q.  Have  you  lodged  a 
copy  of  that  power  of  attorney  in  the  treas- 
ury department  at  Washington?  A.  Not  as 
I  know  of.  Q.  Did  you  ever  have  a  power 
of  attorney  from  your  son  on  record  in  the 
treasury  department  at  Washington?  (Ob- 
jected to.)  Q.  State  what  you  drew  of 
your  son's  wages  in  1906?  (Objected  to  aa 
irrelevant  and  immaterial.)  By  the  Court: 
We  will  allow  it  to  be  put,  and  seal  a  bill  for 
the  defendant.  A.  I  never  drew  any  of  his 
wages.  Upon  his  own  authority  he  sent  me 
money.  Q.  I  asked  you  the  amount,  what 
amount  did  he  send  you?  (Objected  to.)  Q. 
How  long  did  you  draw  wages?  (Objected 
to  as  irrelevant  and  immaterial.)  By  the 
Court:  We  will  allow  it  to  be  asked,  and 
seal  a  bill  for  the  defendant.  Q.  How  much 
money  did  you  draw  from  the  treasury  de- 
partment on  account  of  the  wages  of  your 
son?  (Objected  to.)  By  the  Court:  The 
objection  is  overruled,  and  note  an  exception 
for  defendant" 

O.  H.  Carr,  a  witness  for  defendant  hav- 
ing testified  that  he  saw  Mr.  and  Mrs.  Ickes 
together  about  eight  or  ten  days  before  the 
former  left  Altoona,  testified  as  follows:  "A. 
I  stopped  right  in  the  shade  of  the  tele- 
graph pole,  and  I  listened,  and  I  heard 
him  say,  'Now,  Margaret  you  might  as 
well  acknowledge  to  me  all  about  It  be- 
cause, by  God,  if  you  don't  there  will  be 
trouble  for  you,'  and  she  says,  'George,' 
she  says,  It  doesn't  belong  to  you.'  He 
says,  'It  don't'  he  says,  'you  are  too  far 
gone.'  She  says,  'No,  I  am  not;  I  am  on- 
ly about  two  months  gone.'     He  says,  'By 


God,  you  can't  fool  me,  you  are  too  big,*  and 
he  says,  'Ton  might  as  well  acknowledge  the 
corn  right  here,'  so  she  busted  out  in  a  err. 
and  she  acknowledged  to  It  that    It  didn't 
belong  to  him.     Q.  Did  you   recognize  th* 
man?     A.  Why  certainly  I  did.      My  time 
was  getting  a  little  bit  short,  and  I  picked  up 
and  passes  right  by  them.    Q.  How  close  did 
you  pass  to  tbem?    A.  They  were  up  against 
the  fence,  and  I  walked  right  along  the  side- 
walk about  the  center  of  the  walk,   I  was. 
There  was  no  board  walk  there.     It  was  Just 
an  ash  walk  at  that  time.    Q.  Did  yon  speak 
to  either  of  the  parties?  A  I  spoke  to  George 
as  I  went  by.    Q.  And  you  say  this  was  just 
about  eight  or  ten  days  before  George —   (Ob- 
jected to.)    A.  Along  about  eight  or  ten  days 
as  I  hare  previously  said.    Q.  Did  you  see 
George    Ickes    after    this?     A.  X    did.     Q. 
When?    A.  If  my  mind  serves  me  right  K 
was  the  Thursday  before  he  left     I  saw  him 
coming  up  from  his  father's  yard  with  his 
bucket  in  his  hand,  and,  when  he  was  just 
about  the  dining  room  door,  I  stepped  out 
on  my  porch,  and  whistled  and  called  him 
up—   (Objected  to,  that  statements  made  the 
day  before  the  husband  left  are  not  part  of 
the  res  gestae,  and  are  irrelevant  and  imma- 
terial,)   By  the  Court:  The  objection  is  sus- 
tained,  and  seal  a   bill   for   the    plaintiff. 
(Counsel  for  defendant  also  offers  to  show 
by  C.  H.  Carr,  the  witness  on  the  stand,  that 
the  day  before  George  Ickes  left  he  had  a 
conversation  with  this  witness,  In  which  he 
told  the  witness  that  he  had  trouble  with  his 
wife,  and  was  going  to  leave,  and  that  the 
witness  told  him,  'I  know  all  about  It     I 
overheard  the  conversation.'    And  he  then 
and  there  told  this  witness  that  his  reason 
for  leaving  was  that  his  wife  was  in  the 
family  way,  and  that  he  was  not  tne  father 
of  the  child.    This  happened  the  day  before 
he  left  and  is  offered  for  the  purpose  of 
showing   his   reason  for  leaving.     Objected 
to  as  too  remote  from  the  time  of  the  leav- 
ing to  be  a  part  of  the  res  gestse,  and  is  ir- 
relevant  and   immaterial.)     By   the    Court: 
The  objection  is  sustained,  and  seal  a  bill  for 
the  defendant    By  Mr.  Vaughn:    Q.  When 
did  you  find  out  that  this  lady,  the  plaintiff, 
that  George  Ickes  was  talking  to  was  his 
wife?    A.  I  think  it  was  on  Thursday  before 
he  went  away  when  I  called  him  up  to  the 
fence  and  he  acknowledged  It  the  whole 
thing.    (Objected  to  and  asked  to  be  strick- 
en out)     By  the  Court:   What  George  said 
can  be  stricken  out    (Counsel  for  defendant 
offers   to   show   by    this    witness    that   the 
Thursday  before  George  Ickes  left  the  wit- 
ness, who  lived  practically  next  door  to  Ickes. 
had  a  conversation  with  George  Ickes,  In 
which  George  Ickes  said  to  him  that  the 
woman  he  was  talking  with  that  evening  was 
his  wife.    Objected  to.)    By  the  Court:  Ex- 
ception noted  for  defendant  and  bill  sealed. 
Q.  Do  you  recognize  the  plaintiff  as  the  wo- 
man who  was  there  that  evening?    A.  I  took 
her  to  be  this  lady." 
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Verdict  and  Judgment  for  plaintiff  for  $S,- 
500.    Defendant  appealed. 

Argued  before  FELL,  C.  X,  and  BROWN, 
MBSTREZAT,  POTTER,  BLKIN,  STEW- 
ART, and  MOSCHZISKER.  JJ. 

W.  Frank  Vaughn  and  Thomas  H.  Greevy, 
both  of  Altoona,  and  E.  O.  Brotherlln,  of  Hol- 
lidaysburg,  for  appellant  R.  A.  Henderson 
and  W.  G.  Fletcher,  both  of  Altoona,  for  ap- 
pellee. 

MOSCHZISKER,  J.  The  plaintiff  brought 
an  action  of  trespass  against  the  defendant, 
her  father-in-law,  alleging  that  he  bad  alien- 
ated the  affections  of  her  husband  and  induc- 
ed him  to  leave  her  and  Join  the  United 
States  Navy.  She  recovered  a  verdict  upon 
which  Judgment  was  entered,  and  the  de- 
fendant has  appealed. 

[1]  The  appellant  contends  that  the -plain- 
tiff did  not  produce  evidence  sufficient  to  sus- 
tain the  verdict,  and  that  Judgment  should 
have  been  entered  in  his  favor.  The  plaintiff 
had  lived  as  a  servant  In  the  defendant's 
family,  and  had  subsequently  married  his 
son,  who  was  then  19  years  of  age,  6  years 
her  Junior,  and  earned  only  77  cents  a  day. 
After  this  young  man  had  thus  lmprovldent- 
ly  become  a  husband  and  undertaken  the 
support  of  a  wife,  who  shortly  expected  a 
child,  it  was  the  right  of  the  defendant,  with- 
out Incurring  any  liability  to  his  daughter- 
in-law,  to  counsel  with  his  boy  and  advise 
him  in  good  faith  as  to  the  position  in  which 
he  was  placed ;  and  in  regard  to  any  advice 
the  father  may  have  given  his  motives  would 
be  presumed  to  be  good.  While  the  law 
would  not  permit  him  maliciously  to  break 
up  the  marriage,  yet,  since  the  defendant 
was  the  father  of  the  plaintiff's  husband, 
the  measure  of  proof  required  was  greater 
than  It  would  have  been  had  be  been  a  mere 
intermeddling  stranger.  Gernerd  v.  Gernerd, 
185  Pa.  233,  39  Atl.  884,  40  L.  R.  A.  549,  64 
Am.  St  Rep.  648.  But,  after  a  review  of 
all  the  evidence,  we  cannot  say  that  the 
plaintiff's  proofs,  If  believed,  were  Insufficient 
to  sustain  a  verdict  Jn  her  favor.  Hence 
the  case  could  not  have  been  withdrawn  from 
the  Jury,  and  assignments  1%,  2,  8,  and  4, 
complaining  of  the  refusal  of  certain  points 
for  charge  presented  by  the  defendant 
which,  as  drawn,  amounted  to  requests  for 
binding  Instructions,  cannot  be  sustained. 
These,  with  assignment  27,  which  complains 
of  the  failure  to  enter  Judgment  non  obstante 
veredicto,  are  overruled. 

[2]  The  first  assignment  does  not  cover 
anything  done  by  the  court  below.  It  com- 
plains of  certain  remarks  of  plaintiffs  coun- 
sel In  his  opening  address  to  the  Jury.  An 
objection  was  made  at  the  time  and  an  ex- 
ception noted,  which  was  all  that  was  asked. 
Had  a  request  for  the  withdrawal  of  a  Ju- 
ror and  a  continuance  of  the  case  been  made 
and  refused,  and  an  exception  granted,  the 
incident  would  have  been  reviewable  here; 
but,  as  it  la,  nothing  Is  before  us,  and  the 


assignment  Is  dismissed.  Brown  r.  Central 
Pa.  Traction  Co.,  237  Pa.  324,  85  Atl.  362. 

The  twenty-third  and  twenty-fourth  assign- 
ments suggest  a  most  Interesting  point  C. 
H.  Carr,  a  witness  for  the  defendant  had 
testified  that  he  knew  both  the  plaintiff  and 
her  husband;  that  about  the  18th  of  May, 
1905,  eight  or  ten  days  before  the  latter  had 
left  his  home,  the  witness  had  seen  the 
couple  together  on  the  street  and  overheard 
a  conversation  between  them  in  which  the 
wife  had  confessed  to  her  husband  that  the 
child  about  to  be  born  was  not  his.  At  this 
point  the  following  offer  was  made:  "Counsel 
for  defendant  also  offers  to  show  by  C.  H. 
Carr,  the  witness  on  the  stand,  that  the  day 
before  George  Ickes  left  he  had  a  conversa- 
tion with  this  witness,  Jn  which  he  told  the 
witness  that  he  had  trouble  with  his  wife 
and  was  going  to  leave,  and  that  the  wit- 
ness told  him  'I  know  all  about  it  I  over- 
heard the  conversation.'  And  he  then  and 
there  told  the  witness  that  his  reason  for 
leaving  was  that  his  wife  was  In  a  family 
way,  and  that  he  wasn't  the  father  of  the 
child.  This  happened  the  day  before  he  left, 
and  to  offered  for  the  purpose  of  showing  his 
reason  for  leaving."  This  was  objected  to 
as  "too  remote  from  the  time  of  the  leaving 
to  be  a  part  of  the  res  gestae,"  and  for  other 
reasons.  The  objection  was  sustained  and 
the  appellant  now  assigns  the  rejection  of 
the  offer  as  error. 

[S]  The  plaintiff's  contention  was  that  the 
defendant  had  so  worked  upon  the  mind  of 
his  son  as  to  cause  him  to  leave  her  and 
Join  the  navy.  The  defense's  reply  was  that 
the  husband  had  left,  not  because  of  any  ad- 
vice or  persuasion  of  his  father,  but  as  the 
result  of  other  moving  causes  operating  upon 
his  mind  at  the  time,  the  chief  of  which  was 
the  alleged  unfaithfulness  of  his  wife.  This 
raised  an  Issue  as  to  the  motive  which  caus- 
ed George  Ickes  to  leave,  which  Involved  his 
state  of  mind  as  a  principal  fact  in  the  case. 
How  could  this  be  proved?  When  Ickes  was 
called,  his  testimony  was  objected  to  and 
refused  because  he  was  the  husband  of  the 
plaintiff.  The  only  way  that  his  state  of 
mind  could  possibly  be  shown  was  by  proof 
of  things  that  he  said  and  did  at  the  time ; 
but  this  does  not  necessarily  mean  at  the 
very  moment  of  his  departure.  In  the  pres- 
ent case,  as  in  many  other  cases  In  the 
books,  confusion  has  been  caused  by  losing 
sight  of  the  distinctions  between  contempo- 
raneous spontaneous  exclamations  growing 
out  of  and  explanatory  of  an  event  or  other 
declarations  directly  connected  with  and  form- 
ing part  of  the  res  gestae,  and  declarations 
relied  upon  solely  to  show  an  existing  In- 
tention or  state  of  mind.  When  the  court 
determines  In  any  case  that  a  man's  state  of 
mind,  or  the  reason  why  he  did  a  certain 
act  to  a  relevant  principal  fact  to  be  ascer- 
tained, that  Is  the  particular  thing  under 
Immediate  Investigation,  and  what  ha  may 
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have  said  concerning  It  is  usually  the  best 
and  only  evidence  that  can  be  obtained  on 
the  subject ;  but  the  proofs  must  always  be 
restricted  to  declarations  Indicating  the 
state  of  mind  at  the  time  of  their  utterance. 

[4] '  When  evidence  of  this  character  Is  pro- 
duced sufficient  to  show  a  then  present  inten- 
tion, or  state  of  mind,  It  may  be  assumed  to 
have  continued  and  formed  the  motive  which 
controlled  the  doing  of  a  subsequent  act  fol- 
lowing closely  thereafter,  If,  under  all  the 
surrounding  circumstances,  one  would  natur- 
ally associate  the  two  together;  and  it  is  for 
the  jury  to  draw  the  conclusion. 

[S]  With  this  understanding  of  the  prin- 
ciples Just  adverted  to,  we  take  up  the  as- 
signments under  consideration  and  find  that 
eight  or  ten  days  before  the  departure  of 
George  Ickes  the  witness  had  heard  him  ac- 
cuse his  wife  of  Infidelity,  and  the  latter's 
confession  that  the  child  she  was  then  car- 
rying was  not  the  offspring  of  her  husband, 
and  that  only  the  day  before'  Ickes  left  he 
had  said  to  this  witness  that  he  was  about 
to  do  so  because  he  was  not  the  father  of  the 
child.  What  better  character  of  proof  was 
It  possible  to  obtain  In  support  of  the  de- 
fendant's contention  concerning  the  motive 
which  induced  his  son  to  leave  the  plaintiff 
and  Join  the  navy?  The  testimony  offered 
might  not  have  convinced  the  jury,  but  it 
was  competent  evidence  of  a  relevant  fact 
under  the  established  rules  which  deal  with 
declarations  indicating  intention  or  state  of 
mind.  The  general  principle  Is  well  stated 
in  Sugden  v.  St.  Leonards,  1  P.  D.  154,  where 
Hellish,  L.  X,  said:  "Whenever  it  is  ma- 
terial to  prove  the  state  of  a  person's  mind, 
or  what  was  passing  in  it,  and  what  were  his 
Intentions,  there  you  may  prove  what  he  said, 
because  that  is  the  only  means  by  which  you 
can  find  out  what  his  Intentions  were." 

Commonwealth  v.  Trefethen,  157  Mass.  180, 
31  N.  B.  961,  24  L.  R  A.  235,  is  a  leading 
American  case  upon  the  point  The  defend- 
ant was  charged  with  murder,  and  It  was 
the  theory  of  the  defense  that  the  alleged  vic- 
tim had  committed  suicide.  The  defendant's 
counsel  offered  a  witness  to  prove  that  the 
deceased  had  come  to  her  (the  day  before 
she  left  her  home  and  about  three  weeks 
before  her  dead  body  was  found  in  a  river), 
and  stated  that  she  was  five  months  preg- 
nant with  child,  and  that  she  was  going  to 
drown  herself.  The  offer  was  refused,  and 
on  appeal  this  ruling  was  reversed;  the  court 
.saying:  "When  evidence  of  the  declarations 
of  any  person  Is  offered  for  the  purpose  of 
showing  the  state  of  mind  or  intention  of 
that  person  at  the  time  the  declarations  were 
made,  the  declarations  undoubtedly  may  be 
so  remote  In  point  of  time,  or  so 'altered  in 
import  by  change  in  the  circumstances  of 
the  maker,  as  to  be  wholly  immaterial,  and 
wisely  to  be  rejected.  *  *  •  The  counsel 
for  the  defendant  concede  that  the  declara- 
tion in  this  case  is  not,  under  our  decisions, 
admissible  as  a  part  of  what  has  been  called 


the  res  gestae,  although  some  courts  have  ad- 
mitted similar  declarations  on  this  ground, 
and  they  also  concede  that,  to  make  a  dec- 
laration admissible  on  this  ground.  It  must 
accompany  an  act  which  directly  or  indi- 
rectly Is  relevant  to  the  issue  being  tried, 
and  must  in  some  way  qualify,  explain,  or 
characterize  that  act,  and  be  in  a  legal 
sense  a  part  of  it  *  •  •  They  contend 
that  the  declaration  is  some  evidence  of  the 
state  of  mind  or  Intention  of  the  deceased  at 
the  time  she  made  it;  that  the  intention 
which  it  tends  to  prove  is  a  material  fact, 
which  In  connection  with  other  facts  proved 
tends  to  support  the  theory  of  suicide;  and 
that  the  state  of  mind  or  intention  in  the 
mind  of  a  person,  when  material,  can  be 
proved  by  evidence  of  his  declarations,  as 
well  as  of  his  acts,  particularly  when  the 
person  *  •  *  cannot  be  called  as  a  -wit- 
ness. •  •  *  The  fundamental  proposition 
is  that  an  intention  in  the  mind  of  a  person 
can  only  be  shown  by  some  external  mani- 
festation, which  must  be  some  look  or  ap- 
pearance of  the  face  or  body,  or  some  act  or 
speech,  and  that  proof  of  either  or  all  of 
these  for  the  sole  purpose  of  showing  state 
of  mind  or  intention  of  the  person  Is  proof 
of  a  fact  from  which  state  of  mind  or  inten- 
tion may  be  inferred." 

In  State  v.  Mortensen,  26  Utah,  812,  73  Pac 
562,  633,  another  murder  case,  it  was  con- 
tended at  trial  that  the  defendant  bad  in- 
duced the  deceased  to  come  to  his  house  to 
collect  some  money  on  the  evening  of  the 
homicide.    On  appeal,  the  court  said:    "The 
appellant  also  complains  of  the  action  of  the 
court  in  permitting,  over  the  objection  of  the 
defense,  the  wife  of  the  deceased  to  testify 
that  after  supper,  on  the  night  of  the  homi- 
cide, as  her  husband  was  leaving  the  house, 
he  closed  the  door,  and  said  to  her:   *I  am 
going  over  to  Peter's  (the  defendant's)  for  a 
few  minutes  to  collect  some  money.    I  will 
be  back  soon.'    *    •    •    They  are  declara- 
tions of  the  Intention  and  purpose  of  the  de- 
ceased to  meet  the  defendant  and  were  ad- 
missible, as  original  evidence,  under  one  of 
the  exceptions  to  the  rule  of  hearsay.    Some 
courts  admit  such  declarations  as  a  part  of 
the  res  gestae,  but  we  think  that  they  more 
properly  come  under  the  exceptions  to   the 
rule  against  hearsay  evidence.    The  evidence 
of  these  declarations  was  not  admitted  for 
the  purpose  of  showing  that  the  deceased 
was  actually  at  the  house  of  the  defendant 
but  to  show  what  was  in  his  mind — what  his 
Intentions  were — at  the  time  of  the  utter- 
ance.   Evidence  of  what  a  parson's  Intentions 
were  is  relevant  circumstantially  to  show 
that  he  afterwards  carried  out  his  designs 
•    •    •    These  declarations,  as  appears,  were 
made  in  a  natural  way,  and  not  under  cir- 
cumstances of  suspicion,  and  therefore  proof 
of  them  was  admissible  not  only  to  show  the 
Intentions  of  the  deceased,  but  also  as  show- 
ing his  intention  of  going  to  the  house  of 
the  defendant  for  a  legitimate  purpose." 
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Kens  t.  Mutual  Relief  Ass'n,  100  Wis.  266, 
75  N.  W.  091,  la  another  Illustrative  cast. 
It  was  an  action  on  a  life  Insurance  poller 
which  did  not  cover  death  by  suicide.  The 
defense  was  that  the  Insured  had  committed 
suicide,  and  a  witness  was  permitted  to  tes- 
tify fo  declarations  by  the  Insured  within  24 
hours  prior  to  his  death  to  the  effect  that 
he  intended  to  Ull  himself.  In  sustaining 
this  the  appellate  court  said:  "The  evidence 
of  the  declarations  of  the  deceased  within  24 
hours  preceding  his  death,  tending  to  show 
an  intention  to  commit  suicide,  was  properly 
admitted.  The  question  was  as  to  the  inten- 
tion of  Rens,  the  insured,  in  firing  the  shot 
which  resulted  in  his  death,  and,  when  such 
Is  the  question,  declarations  of  the  party 
which  are  so  close  in  point  of  time  to  the 
act  as  to  justify  a  reasonable  probability 
that  he  carried  his  declared  Intention  Into 
execution  are  admissible  as  original  evi- 
dence, providing  they  are  made  under  circum- 
stances precluding  the  Idea  of  misrepresenta- 
tion or  bad  faith."  Also  see  Hale  v.  Life 
Indemnity  &  Ins.  Co.,  65  Minn.  548,  68  N. 
W.  182;  Sharland  v.  Washington  Life  Ins. 
Co.,  101  Fed.  206,  41  0.  0.  A.  807;  Powell  T. 
Olds,  9  Ala.  861 ;  Viles  v.  Waltham,  157  Mass. 
542,  32  N.  B.  901,  34  Am.  St  Rep.  311 :  Hodge 
v.  State,  26  Fla.  11,  7  South.  593;  State  v. 
Hayward,  62  Minn.  474,  65  N.  W.  63;  Worth 
v.  Chicago,  etc.,  Ry.  Co.  (G  C.)  51  Fed.  171 ; 
Conn.  Mut.  Life  Insurance  Co.  v.  Hillmon, 
145  U.  S.  285,  12  Sup.  Ct  909,  36  L.  Ed.  706 ; 
State  v.  Davis,  69  N.  H.  350,  41  Atl.  267; 
Folks  v.  Burnett,  47  Mo.  App.  564;  State  v. 
Power,  24  Wash.  84,  63  Pac.  1112,  63  L.  R. 
A.  902;  and  Selfert  v.  State,  160  Ind.  464,  67 
N.  E.  100,  98  Am.  St  Rep.  340.  While  we 
cite  no  Pennsylvania  case,  we  find  none  ad- 
verse to  the  doctrine  here  stated,  and  we 
have  Gilchrist  v.  Bale,  8  Watts,  355,  34  Am. 
Dec.  469,  where,  under  circumstances  some- 
what like  those  of  the  case  at  bar,  testimony 
of  similar  Import  was  admitted,  although,  on 
the  facts  peculiar  to  that  case,  upon  a  dif- 
ferent theory. 

[6]  That  the  greater  part  of  the  testimony 
called  to  our  attention  in  the  present  assign- 
ments was  admissible  upon  the  theory  which 
we  have  elaborated  is  amply  sustained  by 
the  above  line  of  cases,  and  other  like  au- 
thorities, such  as  8  Wlgmore  on  Evidence,  f 
1725,  and  Its  admissibility  was  not  at  all 
dependent  upon  the  authorities  on  contem- 
poraneous spontaneous  declarations  connect- 
ed with  or  Induced  by  the  happening  of  an 
event.  But  part  of  the  testimony  offered,  as 
presented,  was  Irrelevant  and  inadmissible, 
viz.,  the  tender  of  proof  that  the  witness  had 
said  to  George  Ickes,  "I  know  all  about  It 
I  overheard  the  conversation."  While  it  may 
be  that  the  admission  of  this  testimony 
would  not  have  been  cause  for  a  reversal, 
yet  we  cannot  say  that  its  refusal  was  error; 
and,  when  an  offer  containing  relevant  and 
irrelevant  matters  Is  made  as  a  whole,  the 
trial  judge  Is  not  bound  to  separate  the  good 


from  the  bad,  but  may  reject  It  alL  Bennett 
v.  Johnson,  9  Pa.  335 ;  Wharton  v.  Douglass, 
76  Pa.  273;  Smith  v.  Arsenal  Bank,  104  Pa. 
518;  Citizens'  &  Miners'  Savings  Bank  & 
Trust  v.  Gillespie,  115  Pa.  564,  9  Atl.  73; 
Evans  v.  Evans,  155  Pa.  572,  26  Atl.  755; 
Mundls  v.  Emlg,  171  Pa.  417,  32  Atl.  1135; 
Mease  v.  United  Traction  Co.,  208  Pa.  434, 
57  Atl.  820.  Under  the  circumstances,  tak- 
ing the  offer  as  a  whole,  it  cannot  be  held 
that  error  was  committed  in  the  rulings  com- 
plained of,  and  the  assignments  will  have  to 
be  dismissed.  We  have,  however,  treated  the 
subject  fully,  because,  on  other  assignments 
which  we  are  about  to  discuss,  the  case  must 
go  back  for  a  retrial. 

[7]  The  fifth  and  sixth  specifications  as- 
sign for  error  the  admission  of  certain  testi- 
mony by  the  plaintiff  concerning  efforts  made 
and  expenses  incurred  to  support  her  child 
after  the  alleged  desertion,  and  the  eleventh, 
twelfth,  and  thirteenth  complain  of  parts  of 
the  cross-examination  of  the  defendant  per- 
mitted under  objection  and  exception,  In 
which  he  was  interrogated  concerning  an 
authority  given  to  him  by  his  son  to  collect 
the  latter's  wages  as  a  member  of  the  navy 
and  as  to  the  amounts  be  had  received 
therefrom.  None  of  the  matters  covered  by 
the  testimony  called  to  our  attention  in  these 
assignments  was  relevant  to  the  issues  being 
tried,  and  its  effect  must  have  been  to  preju- 
dice the  jury  against  the  defendant  and 
swell  the  damages  In  favor  of  the  plaintiff. 
In  a  case  of  this  kind,  where  human  senti- 
ment Is  apt  to  play  a  leading  part  the  trial 
judge  should  be  most  cautions  not  to  admit 
evidence  which  might  have  a  tendency  to 
bias  the  Jury  against  either  side,  unless 
clearly  relevant  and  competent;  and  this  is 
particularly  so  where  the  action  Is  against 
a  father,  for  there  a  clear  case  of  want  of 
justification  must  be  shown  before  he  can 
be  held  responsible.  Gernerd  v.  Gernerd,  185 
Pa.  233,  237,  39  Atl.  884,  40  L.  R.  A.  549,  64 
Am.  St  Rep.  646.  These  assignments  are 
sustained. 

[I]  The  twenty-fifth  assignment  complains 
of  the  refusal  to  admit  in  evidence  testi- 
mony by  Carr  to  the  effect  that  George  Ickes 
had  said  that  the  woman  with  whom  the 
witness  had  heard  him  talking  was  his  wife. 
As  to  this,  it  Is  sufficient  to  say  that  the  tes- 
timony was  entirely  unnecessary,  since  Carr 
had  previously,  sworn  that  he  knew  the  plain- 
tiff by  sight  and  had  identified  her  In  the 
courtroom  as  the  woman  he  had  seen  Ickes 
talking  to.  This  assignment  is  overruled. 
We  have  examined  all  the  remaining  assign- 
ments. They  have  no  merit  and  may  be 
dismissed  without  further  comment 

The  judgment  is  reversed  with  a  venire 
facias  de  novo. 

FELL,  C.  J.,  and  BROWN  and  STEWART, 
JJ.,  concur  in  the  reversal  of  this  judgment 
but  dissent  from  so  much  of  the  opinion  of 
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the  majority  of  the  court  as  sustains  the 
twenty-third  and  twenty-fourth  assignments 
of  error. 


McCUNE  et  al.  v.  BERRY  et  aL 

(Supreme  Court  of  Pennsylvania.     Oct  21. 
1912.) 

1.  Bridges  (|  22*)— Reconstruction— Statu- 
tory Provisions. 

Upon  the  abandonment  and  destruction  by 
a  bridge  company  of  a  bridge  across  a  navigable 
river,  which  is  the  dividing  line  between  two 
counties  in  compliance  with  an  order  of  the 
Secretary  of  War,  proceedings  by  the  two  coun- 
ties to  construct  a  new  bridge  in  substitution 
for  the  old  one  must  be  under  act  May  6,  1897 
(P.  L.  46),  as  amended  by  acts  May  13,  1901 
(P.  L.  191),  and  April  25,  1907  (P.  L.  119). 

[Ed.  Note. — For  other  cases,  see  Bridges, 
Cent.  Dig.  §|  56-69;    Dec.  Dig.  |  22.*] 

2.  Bridges  (§  22*)  —  Construction  —  Statu- 
tory Provisions— "Otherwise." 

In  act  May  6,  1897  (P.  L.  46),  authorizing 
the  county  commissioners  of  the  several  coun- 
ties to  rebuild  bridges  on  sites  owned  by  cor- 
porations or  private  persons  over  any  stream  or 
river  forming  the  boundary  between  two  coun- 
ties, where  they  have  been  destroyed  by  ice, 
flood,  or  otherwise,  the  word  "otherwise"  does 
not  mean  some  casualty  ejusdem  generis  with 
ice  and  flood,  but  means  some  greater  power 
which  is  as  effective  in  destroying  the  bridge. 

[Ed.  Note. — For  other  cases,  see  Bridges,  Cent 
Dig.  §§  56-69 ;    Dec.  Dig.  §  22.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  5105-5113.] 

3.  Bridges  (§  22*)— Construction— Authori- 
ty of  Counties. 

It  does  not  follow,  because  a  bridge  com- 
pany has  not  rebuilt  its  bridge  on  another  loca- 
tion, that  a  bridge,  about  to  be  built  by  ad- 
joining counties  over  toe  river  forming  their 
boundary,  is  not  within  the  description  of  bridg- 
es which  act  May  6,  1897  (P.  L.  46),  authorizes 
county  commissioners  to  take  charge  of  and 
rebuild,  it  being  sufficient  if  the  bridge  com- 
pany abandoned  the  reconstruction,  and  the 
traveling  public  is  to  be  deprived  of  a  bridge 
at  that  point,  and  the  bridge  is  necessary. 

{Ed.  Note.— For  other  cases,  see  Bridges,  Cent 
g.  88  56-59;  Dec.  Dig.  f  22.*] 

4.  Bridges  (g  22*)  —  Construction  —  Statu- 
tory Provisions. 

Where  county  commissioners  have  a  right 
to  reconstruct  a  bridge  previously  owned  by  a 
bridge  company,  which  has  been  destroyed  by 
some  greater  force,  such  as  would  be  equal  to 
that  of  an  extraordinary  ice  or  flood,  and  the 
United  States  government  requires  the  elevation 
of  the  bridge  to  be  such  as  to  require  more  ex- 
tended approaches,  the  act  of  the  commission- 
ers in  taking  additional  ground  for  an  approach, 
and  the  consequent  injury  to  private  property, 
does  not  make  their  action  in  building  the 
bridge  illegal. 

[Ed.  Note.— For  other  cases,  see  Bridges, 
Cent  Dig.  Si  56-69;    Dec.  Dig.  §  22.*] 

5.  Bridges  (§  5*)— Construction— Statutory 
Provisions. 

Act  May  6,  1897  (P.  L.  46),  as  amended 
by  acts  May  13,  1901  (P.  L.  119),  authorizing 
county  commissioners  of  the  several  counties 
to  rebuild  bridges  on  sites  owned  by  corpora- 
tions or  private  owners,  or  built  by  public  sub- 
scription over  a  stream  forming  the  boundary 
between  two  counties,  which  have  been  destroy- 
ed by  ice,  flood,  or  otherwise,  or  which  may  be 


abandoned  by  the  owners  and  rebuilt  on  another 
site,  is  not  unconstitutional. 

[Ed.  Note.— For  other  cases,  see  Bridget. 
Cent.  Dig.  f  5 ;  Dec  Dig.  f  5.*] 

Appeal    from    Court   of   Common    Pleas. 

Washington  County. 

Bill  in  equity  by  Thomas  A.  McCune  and 
others,  taxpayers  of  Washington  Count?, 
against  John  A.  Berry  and  others.  Commis- 
sioners of  Washington  County,  to  restrafc 
the  construction  of  a  bridge  across  the  Mo- 
nongahela  river.  From  a  decree  dismissing 
the  bill,  plaintiffs  appeal.    Affirmed. 

Mcllvaine,  P.  J.,  filed  the  following  opin- 
ion in  the  court  of  common  pleas: 

"The  court  in  this  case,  from  the  testimony, 
pleadings,  admissions  made  at  the  trial,  and 
from  facts  judicially  within  its  own  knowl- 
edge, ascertained  in  litigation  upon  the  same 
subject-matter,  find  the  facts  to  be  as  set  out 
under  the  subheads,  'Direct  findings  of  fact' 
and  'Collateral  findings  of  fact' 

"1.  Direct  Findings  of  Fact 

"Under  this  head  we  have  adopted  the  find- 
ings of  fact  which  the  plaintiffs  requested  us 
to  make,  which  are  as  follows: 

"(1)  The  former  bridge  over  the  Mononga- 
hela  river  between  West  Brownsville,  in 
Washington  county,  and  South  Brownsville, 
in  Fayette  county,  erected  by  the  bridge  com- 
pany chartered  under  the  act  of  March  16. 
1830  (P.  L.  102),  was  by  said  bridge  com- 
pany maintained  and  operated  as  a  toL 
bridge,  under  its  charter  franchise,  until  the 
fall  of  the  year  1910,  at  which  time  said 
bridge  company  closed  it  to  travel,  and  there- 
after said  company  caused  said  bridge  to  be 
torn  down  and  removed.  The  said  bridge 
has  not  been  rebuilt  or  replaced,  either  by 
the  bridge  company  or  by  any  one  else,  upou 
another  site. 

"(2)  From  the  Fayette  county  terminus  of 
said  former  bridge,  a  street  of  the  borough  of 
South  Brownsville,  known  as  Bridge  street 
50  feet  wide,  runs  eastwardly  to  a  connection 
with  a  street  running  in  the  same  general 
direction  as  the  Monongahela  river,  called 
High  street  Between  High  street  and  said 
former  bridge  terminus,  and  near  to  the  lat- 
ter, Bridge  street  Intersects  another  street 
substantially  parallel  at  this  point  with  the 
river,  known  as  Water  street 

"(3)  The  defendants  intend,  in  conjunction 
with  the  county  commissioners  of  Fayette 
county,  to  build  a  new  bridge  across  the 
aforesaid  river,  at  the  point  where  it  was 
crossed  by  the  said  former  bridge,  and  to 
carry  the  structure,  so  to  be  built,  beyond 
what  was  the  South  Brownsville  terminus 
of  said  former  bridge,  by  means  of  a  viaduct 
built  upon  and  along  Bridge  street,  in  the 
borough  of  South  Brownsville,  for  a  dis- 
tance of  about  340  feet  to  a  point  about  15 
feet  west  of  the  property  line  of  High  street 
and  to  pay  out  of  the  treasury  of  Washing 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  &  Am.  Dig.  Kay-No.  Series  a  Rep'r  Indexes 
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ton  county  a  share  of  the  cost  thereof,  to  be 
fixed  by  the  proportion  that  the  population 
of  Bald  county  bears  to  that  of  Fayette 
county. 

"(4)  The  said  viaduct  Is  designed  to  be  86 
feet  In  width  In  all,  and  will  occupy  the 
entire  width  of  the  cartway  of  Bridge  street 
The  surface  of  the  roadway  to  be  carried  by 
said  viaduct  will  be  more  than  20  feet  above 
the  present  level  of  Bridge  street  at  Its  west- 
ern end,  and  at  Its  intersection  with  Water 
street,  but  will  meet  the  present  surface  of 
High  street  at  the  aforesaid  point,  16  feet 
west  of  High  street 

"(5)  The  result  of  the  construction  of  said 
viaduct  will  be  to  absolutely  prevent  teams 
and  vehicles  coming  along  Water  street  from 
turning  Into  and  traveling  along  Bridge  street 
In  order  to  reach  High  street,  as  they  may 
now  do,  and  vice  versa. 

"(6)  There  are  valuable  private  properties 
located  on  either  side  of  Bridge  street;  and 
the  result  of  building  said  proposed  viaduct 
upon  said  street  will  be  that  the  owners  of 
such  properties  will  be  entitled  to  substantial 
damages  for  injuries  thereby  caused  to  their 
properties.  The  defendants  Intend  to  pay, 
out  of  the  treasury  of  Washington  county, 
when  such  damages  are  assessed  and  ascer- 
tained, a  share  thereof,  proportioned  to  the 
relative  population  of  said  county. 

"2.  Collateral  Findings  of  Fact 

"(1)  Nearly  a  century  ago  the  national  gov- 
ernment constructed  a  turnpike  road  from 
Cumberland  to  the  West  crossing  the  Mo- 
nongahela river  at  Brownsville  and  the  Ohio 
river  at  Wheeling.  Some  years  ago  this  road 
within  its  boundaries,  by  act  of  Congress,  was 
turned  over  to  the  care  of  the  state  of  Penn- 
sylvania, and  was,  at  the  time  of  the  filing 
of  this  bill,  under  the  supervision  of  the  com- 
missioner of  highways  of  this  state,  and  is 
"perhaps,  the  most  traveled  of  any  highway 
in  the  counties  of  Fayette  and  Washington. 

"(2)  At  the  point  where  this  road  crosses 
the  Monongahela  river,  two  towns  are  locat- 
ed, one  on  the  east  bank  of  the  river  In  Fay- 
ette county,  known  generally  as  Brownsville, 
although  composed  of  different  sections, 
known  as  Bridgeport,  South  Brownsville,  and 
Brownsville  proper ;  on  the  west  bank  of  the 
river,  in  Washington  county,  is  located  the 
town  of  West  Brownsville  and  Its  suburbs. 
These  towns,  each  having  a  large  population, 
extend  up  and  down  the  river,  opposite  each 
other,  for  considerable  distance,  perhaps  a 
mile  or  more. 

"(3)  For  a  long  number  of  years  the  only 
way  that  the  citizens  of  West  Brownsville, 
in  Washington  county,  crossed  the  river  to 
Brownsville,  in  Fayette  county,  was  over  a 
bridge  across  the  river  on  the  line  of  this  na- 
tional turnpike,  and  which  was  used  to  con- 
nect the  termination  of  the  national  pike  on 
the  east  bank  of  the  river  with  the  termina- 
tion of  the  national  pike  on  the  west  bank  of 


the  river.  After  this  bridge  was  destroyed, 
as  hereinafter  found,  the  citizens  of  Washing- 
ton county  and  the  citizens  of  Fayette  county 
have  had  no  way  of  crossing  the  river  be- 
tween these  two  towns,  except  by  a  ferry  op- 
erated by  a  company  incorporated  for  that 
purpose  at  a  point  near  the  site  of  the  bridge. 
This  bridge  was  erected  by  a  corporation 
chartered  under  an  act  of  assembly  approved 
March  16, 1830  (P.  L.  102),  In  the  year  1836, 
and  It  operated  said  bridge  from  the  time 
of  its  construction  up  until  the  fall  of  1910, 
charging  toll  for  all  who  passed  over  it  as 
was  permitted  by  Its  charter. 

"(4)  The  Monongahela  river  is  a  navigable 
stream  over  which  the  United  States  gov- 
ernment has  control  for  the  purposes  of  nav- 
igation; and  some  time  prior  to  1010  the 
Secretary  of  War,  under  authority  given  him 
by  an  act  of  Congress,  declared  this  bridge 
to  be  an  unreasonable  obstruction  of  navi- 
gation upon  said  river,  and  ordered  that  the 
said  bridge  be  raised  and  remodeled  so  as 
not  to  obstruct  navigation,  requiring  the 
length  of  the  channel  span  to  be  390  feet 
and  its  elevation  so  as  to  give  a  clearance 
of  52  feet  above  the  level  of  the  water  of 
the  fourth  pool  of  the  Monongahela  river, 
and  in  default  of  such  remodeling  ordered 
the  bridge  to  be  torn  down. 

"(5)  The  company  decided  that  they  would 
not  remodel  the  bridge  as  required  by  the 
United  States  government,  but  accepted  the 
alternative,  and  tore  it  down  In  September, 
1910.  Since  that  the  ferry  has  been  used 
by  those  who  wish  to  cross  the  river. 

"(6)  Tnere  being  a  universal  demand  by 
the  citizens  both  of  Washington  and  Fayette 
counties  for  a  free  bridge  across  the  river 
between  these  two  towns,  proceedings  were 
started  In  both  counties  having  in  view  the 
erection  of  a  free  bridge  by  the  two  counties. 
The  proceeding  in  both  counties  was  start- 
ed under  the  act  of  June  13, 1836  (P.  L-.  651), 
as  amended  by  the  act  of  April  23,  1903  (P. 
L.  289),  which  required  the  court  of  quarter 
sessions  of  each  of  the  counties,  upon  proper 
petitions  being  presented,  to  appoint  three 
viewers  from  each  county,  and  these  six 
viewers  to  act  jointly  and  report  to  the  court 
of  quarter  sessions  of  the  two  counties. 
Viewers  were  appointed  and  acted  and  re- 
ported in  favor  of  a  free  bridge  over  the 
Monongahela  river,  and  they  designated,  as 
the  site  for  the  new  bridge,  the  site  of  the 
old  bridge.  The  bridge  company  at  that 
time  had  previously  abandoned  that  site  and 
conveyed  away  their  title  to  the  land  they 
owned  at  the  approaches  of  their  bridge  on 
either  side  of  the  river.  The  report  of  view- 
ers was  by  the  court  of  quarter  sessions  of 
both  counties  laid  before  the  next  grand  jury 
of  the  respective  counties,  and  by  said  grand 
juries  approved.  This  approval  was  report- 
ed to  the  courts,  and  by  them  respectively 
approved  nisi.  The  bridge  company,  before 
the  approval  of  the  court  became  absolute, 
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filed  exceptions  to  the  report  of  the  viewers, 
and  these  exceptions  were  argued  before  the 
two  judges  of  Fayette  county  and  the  two 
Judges  of  Washington  county  by  agreement 
sitting  together  to  hear  the  argument ;  and, 
after  argument  and  Joint  consideration  of 
the  facts  and  arguments,  the  courts  of  each 
of  the  counties  filed  opinions  sustaining  the 
exceptions  of  the  bridge  company.  The  thir- 
teenth exception  was  In  these  words:  That 
the  act  of  May  6, 1887  [P.  L.  46],  as  amended 
by  the  act  of  May  IS,  1901  [P.  L.  101],  and 
as  further  amended  by  the  act  of  April  25, 
1907  [P.  L.  119],  Is  the  only  method  by  which 
a  bridge  can  be  constructed  by  the  counties 
of  Washington  and  Fayette  at  the  site  of 
the  proposed  bridge,  as  recommended  by  the 
viewers.'  The  decree  of  this  court  filed  July 
17,  1911,  is  in  these  words:  'And  now,  July 
17,  1911,  the  exceptions  herein  filed  to  the 
report  of  viewers  came  on  to  be  heard  and 
were  argued  by  counsel  before  Umbel,  P.  J., 
and  Van  Swearlngen,  J.,  of  the  court  of 
quarter  sessions  of  Fayette  county,  and  Mc- 
Ilvaine,  P.  J.,  and  Taylor,  J.,  of  the  court  of 
quarter  sessions  of  Washington  county,  sit- 
ting Jointly ;  whereupon,  upon  due  consider- 
ation, it  Is  ordered,  adjudged,  and  decreed  by 
this  court  that  exception  13  herein  filed  be, 
and  the  same  is,  sustained,  and  the  report  of 
viewers  under  the  act  of  1836  Is  set  aside, 
and  It  is  recommended  that  the  county  com- 
missioners of  the  two  counties  proceed  to  re- 
build the  bridge  in  question  under  the  act  of 
May  6,  1897,  as  amended  by  the  act  of  May 
13,  1901,  as  further  amended  by  the  act  of 
April  25,  1907,  as  set  out  in  opinion  of  Van 
Swearlngen,  J.,  herein  filed  in  Fayette  coun- 
ty court  of  quarter  sessions  to  No.  2  Sep- 
tember term,  1910,  road  docket,  in  that 
county.* 

"(7)  To  No.  1,076,  February  term,  1912, 
in  the  court  of  common  pleas  of  Washington 
county,  a  mandamus  proceeding  was  started 
by  a  number  of  citizens  of  Washington  coun- 
ty against  the  present  defendants,  and  an 
alternative  writ  of  mandamus  was  Issued 
against  them,  directing  them,  in  conjunction 
with  the  commissioners  of  Fayette  county, 
to  proceed  to  erect  a  bridge  on  the  site  of  the 
old  bridge  and  to  take  its  place,  complying 
with  the  requirements  of  the  act  of  Con- 
gress. That  mandamus  proceeding  was  pro- 
ceeded in,  and  a  peremptory  mandamus,  be- 
fore the  filing  of  this  bill,  was  Issued  against 
the  commissioners,  and  like  proceedings  were 
bad,  with  like  results,  In  Fayette  county; 
and,  In  pursuance  to  a  Joint  action  taken  by 
the  two  boards,  they  resolved  to  proceed  to 
erect  a  bridge  on  the  site  of  the  old  bridge, 
as  set  forth  In  the  direct  findings  of  fact 

"(8)  Opposition  to  the  location  of  the 
bridge  on  the  old  site  was  first  manifested 
at  the  time  the  viewers  had  the  matter  un- 
der consideration ;  and,  when  the  mandamus 
proceeding  in  this  county  was  started,  a 
number  of  citizens,  who. opposed  (not  the 


bridge,  but  the  building  of  It  on  that  loca- 
tion), asked  to  intervene  as  defendants,  and 
this  court  held  that  they  had  no  right.  Aft- 
er the  court  so  held,  the  plaintiffs,  who  are 
also  opposed  to  the  building  of  the  bridge 
on  this  location,  but  desire  the  county  com- 
missioners to  build  a  free  joint  bridge  at  an- 
other location  more  convenient  for  them, 
filed  the  bill  in  this  proceeding. 

"Conclusions  of  Law. 

"The  conclusions  of  law  upon  the  facts 
found  in  this  case  are  given  under  the  two 
heads,  'Affirmative  Conclusions  of  Law,*  and 
'Negative  Conclusions  of  Law.' 

"1.  Affirmative  Conclusions  of  Law. 

[1]  "(1)  The  only  method  by  which  a 
bridge  can  be  built  on  the  old  site  owned  by 
the  bridge  company,  by  the  joint  action  of 
the  two  counties,  is  by  the  commissioners 
proceeding  under  the  act  of  May  6,  1897  (P. 
L.  46),  as  amended  by  the  act  of  May  13, 
1901  (P.  L.  191),  as  further  amended  by  the 
act  of  April  25,  1907  (P.  L.  119). 

"(2)  The  plaintiffs,  on  the  facts  found,  are 
not  entitled  to  an  Injunction  against  the  de- 
fendants restraining  them  from  joining  in 
the  building  of  the  bridge  proposed  by  them 
to  be  built,  as  set  forth  In  their  bill,  nor  are 
they  entitled  to  an  injunction  restraining 
them  from  paying,  or  causing  to  be  paid,  out 
of  the  county  treasury  of  the  county  of 
Washington,  any  part  of  the  cost  and  ex- 
penses of  building  such  bridge,  or  any  part 
of  the  damages  caused  to  private  property 
by  the  building  thereof. 

"2.  Negative  Conclusions  of  Law. 

[2]  "(1)  The  word  'otherwise'  in  the  act 
of  May  6, 1897,  does  not  mean  some  casualty 
eju8dem  generis  with  Ice  and  flood,  but 
means  some  other  greater  power  that  is  as 
effective  In  destroying  the  bridge  as  an  ex- 
traordinary flood  of  water  and  ice  would  be. 

[3]  "(2)  It  does  not  follow,  because  the 
bridge  company  has  not  rebuilt  their  bridge 
on  some  other  location,  that  therefore)  the 
bridge  about  to  be  built  by  the  defendants 
is  not  within  the  description  of  bridges 
which  the  act  of  1897,  as  amended,  author- 
izes the  county  commissioners  to  take  charge 
of  and  rebuild.  It  is  sufficient,  if  it  appears 
that  they  have  abandoned  the  reconstruction 
of  their  bridge,  and  that  the  traveling  public 
are  to  be  deprived  of  a  bridge  at  that  point, 
and  such  a  bridge  is  necessary. 

[4]  "(3)  If  the  county  commissioners  bare 
a  right  to  reconstruct  this  bridge  because  it 
has  been  destroyed  by  some  greater  force. 
such  as  would  be  equal  to  the  force  of  an 
extraordinary  Ice  or  flood,  and  the  United 
States  government  requires  the  elevation  of 
the  bridge  to  be  such  as  to  require  more  ex- 
tended approaches,  then  the  act  of  the  com- 
missioners, In  taking  the  additional  ground 
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for  an  approach  on  Bridge  street,  and  the 
consequent  Injury  caused  thereby  to  private 
property,  does  not  make  their  action  In 
building  the  bridge  Illegal. 

[I]  "(4)  The  act  of  May  6,  1897  (P.  I*.  46), 
as  amended  by  the  subsequent  act,  Is  not  un- 
constitutional." 

Argued  before  PELL,  0.  J.,  and  MESTRB- 
ZAT,  POTTER,  ELKIN,  and  STEWART,  JJ. 

James  I.  Brdwnson  and  A.  O.  Braden, 
both  of  Washington,  Pa.,  for  appellants.  R. 
W.  Irwin  and  I.  W.  Baum,  both  of  Washing- 
ton, Pa.,  E.  H.  Reppert,  of  Uniontown,  and 
Jas.  A.  Wiley,  of  Washington,  Pa.,  for  ap- 
pellees. 

PER  CURIAM.  The  decree  Is  affirmed,  at 
the  cost  of  the  appellant,  on  the  findings  of 
fact  and  conclusions  of  law  by  the  learned 
president  judge  of  the  common  pleas. 


LUNN  et  aL  v.  CITY  OF  AUBURN  et  si 

(Supreme  Judicial  Court  of  Maine.     Feb.   17, 
1913.) 

J.  Schools  and  School  Districts  (I  71*)— 

Construction  of  Buildings—  "Cask  and 

Management." 

Under  the  Auburn  City  Charter,  |  6,  pro- 
viding that  the  school  committee  shall  perform 
all  the  duties  aa  to  the  care  of  the  schools 
now  conferred  upon  school  committees  by  law, 
except  as  otherwise  provided  in  the  act,  and 
section  7  providing  that  all  powers  and  duties 
in  regard  to  the  public  schools  not  conferred 
and  imposed  on  the  committee  by  the  act  are 
vested  in  the  city  council,  and  Pub.  Laws  1909, 
c.  88,  $  2,  providing  that,  where  plans  and  spec- 
ifications prepared  by  the  state  superintendent 
of  public  schools  are  not  used,  all  school  com- 
mittees of  towns  in  which  new  schoolbouses 
are  to  be  erected  shall  make  suitable  provision 
for  the  heating  and  hygienic  conditions  thereof, 
and  that  all  plans  for  any  such  building  shall 
be  submitted  to  the  state  superintendent  and 
the  state  board  of  health  before  they  shall  be 
accepted  by  school  committee,  the  city  council 
cannot  erect  a  schoolhouse  until  die  plans  have 
been  approved  by  the  school  committee,  since 
the  words  "care  and  management,"  in  view  of 
the  general  scope  of  the  enactment,  continued 
in  the  school  committee  the  duty  of  improving 
plans  then  vested  in  school  committees  by  gen- 
eral laws,  and  section  7  of  the  charter  merely 
authorized  the  council  to  supplement  the  com- 
mittee in  any  unimportant  matters  inadver- 
tently left  out  in  enumerating  duties  of  the 
committee,  and,  even  if  the  committee  did  not 
have  such  power  under  the  charter,  the  Legis- 
lature could  confer  such  power  on  it  as  it  did 
by  Pub.  Laws  1909,  c.  88. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  |  176;  Dec  Dig. 
I  71.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  pp.  971-873;   vol  8,  p.  7896.] 

2.  Wobds   and    Phkases— "Hygibne"— "Hy- 

OIENIC." 

"Hygiene"  Is  a  system  of  principles  or 
rules  designed  for  the  promotion  of  health,  and 
"hygienic"  means  "pertaining  to  health  or  the 
science  of  health." 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  voL  4,  p.  3376.] 


Appeal  from  Supreme  Judicial  Court,  An- 
droscoggin County,  In  Equity. 

Bill  In  equity  by  Ralph  M.  Lunn  and 
others  against  the  City  of  Auburn  and 
others.  From  a  decree  overruling  a  demur- 
rer to  the  bill  and  granting  a  temporary  in- 
junction, defendants  appeal  Bill  sustained, 
and  temporary  injunction  made  permanent 

Argued  before  WHITEHOUSE,  C.  J.,  and 
SPEAR,  CORNISH,  KING,  and  HALEY,  JJ. 

Seth  May,  of  Auburn,  for  appellants.  Hen- 
ry W.  Oakeg,  of  Auburn,  and  Enoch  Foster, 
of  Portland,  for  appellees. 

SPEAR,  J.  This  is  a  bill  in  equity  brought 
by  the  taxpayers  of  the  defendant  city  to 
restrain  the  defendants  from  erecting  a 
schoolhouse  without  the  approval  of  the 
plans  by  the  superintending  school  commit- 
tee of  the  city.  A  demurrer  to  the  bill  was 
filed,  the  demurrer  overruled,  and  an  injunc- 
tion issued.  The  case  comes  here  on  appeal 
from  this  decree. 

[1]  As  stated  by  defendants'  counsel:  "The 
fundamental  issue  in  this  case  is  whether 
the  city  council  of  the  city  of  Auburn  may 
lawfully  proceed  to  erect  a  schoolhouse  In 
said  Auburn,  and  whether  the  city  through 
its  treasurer  may  lawfully  pay  out  public 
money  for  the  purpose;  the  plans  for  said 
schoolhouse  not  having  been  approved  by 
the  'Superintending  School  Committee  of  the 
City  of  Auburn.' "  This  issue  is  to  be  solved 
by  an  Interpretation  of  certain  sections  of 
the  charter  of  the  city  of  Auburn,  with  ref- 
erence to  what  extent  these  sections  were 
Intended  to  reserve  to  the  city  council  the 
powers  and  duties  which  would  otherwise 
belong  to  the  superintending  school  commit- 
tee of  that  city,  and  also  with  reference  to 
the  effect  of  chapter  88,  Public  Laws  1909, 
upon  the  reservation  in  the  city  charter, 
even  upon  the  assumption  that  the  theory  of 
the  defendants  is  right  It  may  be  more 
consistent  with  orderly  arrangement  to  con- 
sider the  last  proposition  first  Section  1, 
C.  88,  Public  Laws  1909,  Imposes  upon  the 
state  superintendent  of  public  schools  the 
duty  of  procuring  plans  to  be  loaned  to  the 
local  school  committee  for  proposed  school 
buildings  not  exceeding  four  rooms.  Sec- 
tion 2  provides  what  shall  be  done  when  the 
state  plans  and  specifications  are  not  used, 
and  applies  to  a  house  of  any  number  of 
rooms.  It  reads  as  follows:  "Sec  2.  Where 
the  plans  and  specifications  prepared  by  the 
state  superintendent  are  not  used,  all  super- 
intending school  committees  of  towns  in 
which  new  schoolbouses  are  to  be  erected, 
shall  make  suitable  provision  for  the  heat- 
ing, lighting,  ventilating  and  hygienic  con- 
ditions of  such  buildings,  and  all  plans  and 
specifications  for  any  such  proposed  school 
building  shall  be  submitted  to  and  approved 
by  the  state  superintendent  of  public  schools 
and   the  state   board  of  health  before  the 
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same  shall  be  accepted  by  the  superintend- 
ing school  committee  or  school  building  com- 
mittee of  the  town  In  which  It  Is  proposed 
to  erect  such  building."  Hereafter  allusion 
to  section  2  means  this  section. 

In  applying  section  2,  It  Is  important  to 
note  that  the  Auburn  school  committee.  In 
all  respects  not  modified  by  the  city  charter, 
which  was  granted  in  1883,  are  affected  In 
precisely  the  same  way  by  the  public  stat- 
utes, as  are  all  the  other  municipal  school 
boards  in  the  state;  that  is,  outside  the 
charter,  the  general  laws  impose  upon  the 
Auburn  school  board  the  same  duties,  and 
confer  upon  them  the  same  powers,  as  if  no 
charter  existed.  If,  then,  the  duties  and 
powers  prescribed  by  section  2  are  embraced 
In  the  terms  of  the  charter  and  lodged  in 
the  city  council,  they  are  withheld  from  the 
Auburn  school  committee.  It  not,  this  sec- 
tion vests  in  the  latter  board  all  the  powers 
and  duties  therein  enumerated.  What  does 
the  charter  reserve?  Section  6  provides: 
"Said  committee  shall  have  all  the  powers 
and  perform  all  the  duties  In  regard  to  the 
care  and  management  of  the  public  schools 
of  said  Auburn  which  are  now  conferred  and 
Imposed  upon  superintending  school  commit- 
tees by  the  laws  of  this  state,  except  as 
otherwise  provided  In  this  act"  By  sec- 
tion 7  "all  powers,  obligations  and  duties  In 
regard  to  Bald  public  schools  not  conferred 
and  imposed  upon  said  committee  by  the 
provisions  of  this  act,  shall  be  and  are  here- 
by vested  in  the  city  council  of  said  city." 
The  defendants'  broad  interpretation  of  these 
sections  Is  found  In  the  following  paragraph 
of  their  brief:  "As  a  whole  this  act  while 
creating  the  superintending  school  committee 
contains  two  specific  grants  of  power;  the 
first,  the  care  and  management  of  schools  as 
contained  in  the  general  laws  at  that  time  is 
to  the  school  committee;  the  second,  all 
powers  and  duties  other  than  those  denoted 
by  the  terms  care  and  management  of  schools 
are  vested  in  the  city  council." 

The  general  law  upon  this  point  In  1883, 
when  the  Auburn  charter  was  granted,  was 
as  follows:  "A  plan  for  the  erection  or  re- 
construction of  &  schoolhouse  voted  by  a 
town  or  district,  shall  first  be  approved  by 
the  superintending  school  committee." 

It  will  be  conceded  that  the  city  council  Is 
in  no  sense  a  school  committee,  and  can  per- 
form none  of  the  functions  of  that  body,  ex>- 
cept  by  special  grant  of  the  Legislature. 
Accordingly  any  new  powers  or  duties  be- 
stowed upon  the  city  council  must  be  by 
amendment  of  the  charter  by  special  act, 
while  new  powers  and  duties  are  conferred 
upon  the  school  committees  by  public  acts. 
It  therefore  follows  that  the  provisions  of 
section  2  apply  to  the  superintending  school 
committee  of  Auburn,  a  public  body,  but  not 
to  the  city  council,  a  chartered  body.  Their 
powers  and  duties  are  not  in  the  least  en- 
larged by  this  section,  while  upon  the  school 


committee  of  Auburn  Is  conferred  aU  the 
additional  powers  and  duties  prescribed 
therein.  In  other  words,  the  city  charter  of 
1883  had  to  do  only  with  the  powers  tt* 
Legislature  had  seen  fit  to  confer  up  to  tht: 
time.  The  Legislature  still  had  the  rigfct 
to  confer  such  additional  powers  as  It  mlgte 
see  fit,  at  any  time,  and  upon  such  board  ii 
it  might  see  fit  The  act  of  1909  did  confer 
additional  powers  upon  the  school  board, 
and  not  upon  the  city  council. 

[2]  But  what  is  the  construction  of  the 
act  of  1009  respecting  the  present  Issue,  as- 
suming that  the  charter  in  1883  then  reserT- 
ed  the  power  of  approval  to  the  city  council': 
Where  the  plans  and  specifications  prepared 
by  the  state  superintendent  are  not  used, 
the  school  committee,  when  new  schoolhouaes 
are  to  be  erected,  shall  make  suitable  provi- 
sion for  the  "heating,  lighting,  ventilating 
and  hygienic  conditions  of  such  buildings." 
An  analysis  of  these  four  requirements  of 
section  2  emphasizes  their  paramount  im- 
portance in  the  composition  of  any  plan  for 
the  erection  of  a  modern  schoolhouse.  Before 
section  2  was  enacted,  the  statute,  for  over  SO 
years,  had  required  the  approval  of  plans  by 
the  school  committee.  This  was  undoubtedly 
based  upon  the  presumption  that  approval 
would  embrace  these  important  features. 
But  the  presumption  became  a  myth  in  the 
progress  of  sanitation;  consequently  section 
2  was  enacted  to  make  imperative  what  be- 
fore was  presumed  "Hygienic  conditions' 
have  become,  under  modern  requirements  of 
sanitation,  vital  and  indispensable  features 
of  plans  and  specifications  Intended  for  the 
erection  of  a  schoolhouse  at  the  present 
time.  The  Legislature  insisted  by  the  lan- 
guage used  that  they  should.  The  word 
"hygienic"  takes  the  work  of  the  committer 
into  the  domain  of  medical  science.  Hygiene 
is  defined:  "A  system  of  principles  or  rules 
designed  for  the  promotion  of  health."  "Hy- 
gienic: '  Pertaining  to  health  or  the  science 
of  health."  Century  Dictionary.  To  insure 
efficient  action  the  plans  must  be  approved, 
not  only  by  the  state  superintendent,  but  by 
the  board  of  health,  composed  partly  of 
medical  men.  Thus  Important  did  the  Legis- 
lature wisely  regard  the  care  and  health  of 
our  school  children. 

None  of  these  powers  and  duties  can  be 
exercised  in  the  first  instance  by  the  city 
council,  state  superintendent,  or  board  of 
health.  But  they  must  be  exercised  by  the 
superintending  school  committee  before  any 
schoolhouse  can  be  built  The  statute  » 
provides.  Hence  a  reasonable  and  consistent 
interpretation  of  section  2  requires  that  the 
plans  should  contain  these  provisions,  before 
their  submission  to  the  state  departments. 
Otherwise  the  plans  would  go  to  the  depart- 
ments with  the  most  essential  features  left 
out  This  Is  the  only  practical,  logical  thin? 
to  be  done,  so  that  when  the  plans  go  to  the 
departments,  they  may  contain,  as  fully  a* 
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possible,  all  the  details  of  these  Imperative 
requirements,  and  when  returned  be  in  form 
to  enable  immediate  progress  upon  the  work. 
Otherwise  any  plan  first  approved  by  these 
departments  would  then  have  to  be  submitted 
to  the  school  committee,  aa  to  the  require- 
ments of  section  2.  If  they  disapproved,  or 
saw  fit  to  make  changes,  as  they  have  the 
unquestioned  right  to  do,  then  the  plans  must 
again  go  to  the  state  departments.  If  not 
approved  by  them,  or  changed,  then  back  to 
the  school  committee  again,  and  so  on.  We 
cannot  believe  the  Legislature  ever  intended 
to  make  any  such  shuttlecock  of  the  law.  A 
mutual  agreement  between  the  school  com- 
mittee and  the  state  departments  Is  con- 
templated at  some  time  before  a  plan  can  be 
used,  and  practical  common  sense,  If  not 
strict  construction,  requires  approval,  in  the 
first  instance  by  the  committee. 

It  may  be  suggested  that  section  2  does  not 
apply  until  the  schoolhouse  Is  completed. 
But  the  language  "to  be  erected"  seems  to 
have  been  employed  to  meet  the  very  objec- 
tion that  a  completed  house  might  be  so  con- 
structed as  to  prevent  any  effective  applica- 
tion of  this  section.  Upon  this  interpretation 
of  section  2,  it  then  follows,  whatever  the 
order  of  approval  by  the  different  depart- 
ments, that,  before  any  schoolhouse  can  be 
erected,  its  plans,  In  the  particulars  named 
in  section  2,  must  first  be  approved  by  the 
superintending  school  committee.  And  as 
none  of  the  powers  and  duties  In  section  2, 
in  these  particulars,  have  ever  been  conferred 
upon  the  city  council  of  the  city  of  Auburn, 
but  have  been  conferred  upon  tbe  superintend- 
ing school  committee  of  that  city,  it  equally 
follows  that  the  city  cannot  erect  a  school 
house  without  their  approval  in  these  re- 
spects, which,  as  we  have  seen,  now  con- 
stitute the  vital  requirements  of  a  plan. 
With  this  interpretation  of  the  Laws  of  1909, 
it  would  hardly  seem  possible  that  there 
could  be  left  enough  substance  in  the  conten- 
tion of  the  city  council  to  warrant  the  con- 
tinuation of  a  controversy  which  may  do 
harm  to  the  public  welfare. 

For  the  purpose  of  construing  section  2 
as  to  its  effect  upon  the  charter,  we  have 
proceeded  upon  the  assumption  that  the 
right  to  approve  the  plan  required  in  1883 
was  reserved  to  the  city  council.  But  this 
assumption  is  by  no  means  conceded.  The 
defendants,  in  the  able  and  exhaustive  argu- 
ment of  their  counsel,  contend  that  the  res- 
ervation In  the  city  charter  contravenes  the 
general  laws  of  the  state  upon  this  subject 
The  plaintiffs  contend  that  the  scheme  of  the 
laws,  giving  the  superintending  school  com- 
mittee the  control,  care,  and  management  of 
the  public  schools,  including  the  approval  of 
plans  for  the  erection  of  schoolhouses,  has 
been  the  consistent  and  unvarying  policy  of 
tbe  state  for  more  than  half  a  century.  The 
defendants  concede  this,  but  claim  that  tbe 
language  of  the  city  charter  must  be  so  con- 
strued as  to  eliminate  the  purpose  and  Intent 


of  the  general  statutes  in  their  application 
to  the  city  of  Auburn  with  respect  to  the 
approval  of  plans. 

We  are  of  the  opinion  that  this  contention 
cannot  prevail. 

Before  proceeding  to  a  comparison  of  the 
various  statutes  touching  the  matters  under 
consideration,  It  may  be  observed  that  the 
city  charter  provides  for  a  superintending 
school  committee  of  ten  besides  the  mayor, 
as  ex-officlo  chairman,  instead  of  three  as 
specified  in  the  general  law.  In  all  other  re- 
spects, except  as  modified  by  the  charter,  this 
committee  comes  within  the  provisions  of 
the  general  law.  The  general  scheme  Is 
found  in  the  following  statutes:  R.  8.  1841, 
c  17,  |  41,  par.  3,  invested  the  school  com- 
mittee with  authority  "to  direct  the  general 
course  of  instruction,  and  what  books  shall 
be  used  In  the  respective  schools."  These 
were  then  the  broadest  powers  conferred  up- 
on the  committee.  In  1867  this  paragraph  is 
still  found,  in  addition  to  which  specifically 
appears  section  30  of  chapter  11.  "A  plan 
for  the  erection  or  reconstruction  of  a  school- 
house  voted  by  a  district,  shall  first  be 
approved  by  the  superintending  school  com- 
mittee." In  1871  this  section  appears  un- 
changed. In  1883  it  is  found  in  the  same 
language,  except  the  omission  "voted  by  a 
school  district"  Other  statutes,  all  calculat- 
ed to  augment  the  efficiency  of  our  schools, 
have  been  enacted  since  1883  to  the  present 
time.  Without  further  allusion  to  the  stat- 
utes, it  Is  not  difficult  to  perceive  that  it  is 
the  settled  policy  of  the  state,  as  manifested 
by  the  progressive  scheme  of  its  laws,  that 
the  school  committee  were  Intended  to  be  in- 
vested with  the  amplest  powers  concerning 
schools. 

As  before  said,  the  functions  of  the  city 
council  are  in  no  way  related  to  those  of  the 
superintending  school  committee.  Nor  are 
the  functions,  which  It  is  claimed  the  council 
are  authorized  to  perform,  conferred  upon 
them  in  express  words.  They  are  reserved 
in  general  terms  only  as  a  supplement  to 
the  powers  and  duties,  conferred  in  express 
terms,  and  by  the  general  law,  upon  the 
committee.  The  reservation  in  the  city  char- 
ter, as  well  as  the  section  relating  to  the 
school  committee,  has  already  been  quoted. 
We  think  It  Important  to  now  discover  the 
intention  of  the  Legislature,  for  the  intent 
of  the  Legislature  is  the  law.  Carrlgan  v. 
Stillwell,  99  Me.  434,  59  Ati.  683,  68  L  R.  A. 
386;  Orono  v.  B.  R.  &  E.  Co.,  105  Me.  428, 
74  Atl.  1022.  To  do  this  these  two  sections 
must  be  considered  together.  What  did  the 
Legislature  Intend  by  the  reservation?  We 
have  seen  that  the  policy  of  the  legislation 
has  been  to  place  increased  power  in  tbe 
hands  of  the  school  committee.  This  is  in 
harmony  with  wise  practice  and  long  ex- 
perience. The  common  schools  are  our  most 
cherished  Institutions.  Our  people,  through 
their  representatives,  have  recognized  this 
fact  by  generous  and  progressive  laws.    No 
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department  of  our  state  government  requires 
officials  to  be  selected  with  greater  care.  It 
Is  the  purpose  of  the  laws,  and  has  been 
from  our  earliest  history,  to  place  In  office 
competent  officials  for  the  management  of 
our  schools.  These  officials  are  presumed 
to  be  chosen  for  their  peculiar  qualifications. 

In  view,  then,  of  this  long  settled  policy 
and  demanded  fitness  of  school  officials,  can 
it  be  contended  that  the  Legislature  in  1883 
intended  to  deprive  the  city  of  Auburn  of  the 
services  of  a  specially  selected  board  and 
confer  their  duties  upon  a  promiscuous 
board?  Can  It  be  that  it  intended  to  con- 
stitute a  regular  school  committee,  and  con- 
fer its  Important  functions  upon  the  city 
council?  Can  it  be  presumed  that  they  in- 
tended to  confer  dual  power?  If  so,  it  was 
an  inconsistent  act,  and  sooner  or  later  was 
almost  certain  to  result  in  a  conflict  of  au- 
thority; and  what  should  have  been  an- 
ticipated has  actually  happened.  But  It 
cannot  for  a  moment  be  conceded  that  the 
Legislature  ever  intended  to  divide  these  pow- 
ers and  duties  between  two  incongruous 
boards. 

It  is  accordingly  evident  that  the  reserva- 
tion in  the  city  charter  was  Intended  to  au- 
thorize the  council  to  supplement  the  com- 
mittee, in  any  unimportant  matters  that 
might  have  been  Inadvertently  left  out,  in 
enumerating  the  powers  and  duties  of  the 
committee.  Further,  if  the  Legislature  had 
intended  to  confer  upon  the  city  council  the 
power  It  now  claims,  it  certainly  would  have 
done  so  by  express  grant,  and  not  by  in- 
ference from  general  terms.  The  intention 
of  the  Legislature  being  established,  will 
the  language  of  the  statute,  creating  the 
school  committee,  permit  it  to  be  carried  in- 
to effect?  The  committee  shall  "have  all 
the  powers  and  perform  all  the  duties  in 
regard  to  the  care  and  management  of  the 
public  schools  of  said  Auburn  which  are 
now  conferred  and  imposed  upon  superintend- 
ing school  committees  by  the  laws  of  this 
state,  except  as  otherwise  provided  in  this 
act" 

It  Is  contended  by  the  defendants  that  the 
words  "care  and  management"  do  not  confer 
upon  the  committee  the  right  to  insist  upon  the 
approval  of  plans.  If  these  words  were  used 
only  in  this  section,  without  reference  to  other 
statutes,  this  contention  would  be  entitled  to 
but  little  weight  The  word  "management" 
would  confer  all  the  power  acceded  to  the 
committee  by  the  defendants.  The  word  "care" 
therefore  must  be  accorded  some  meaning. 
It  is  a  word  of  broad  comprehension,  and, 
In  the  connection  in  which  it  is  used,  can 
be  construed  without  violence  to  the  language 
to  convey  the  power  of  approving  of  the 
plans.  But  statutes  are  always  construed 
In  pari  materia.  It  is  obvious  that  this  must 
be  done  In  order  to  give  consistency  of  con- 
struction. Otherwise  statutes  would  become 
feles  do  se.    Accordingly,  we  must  determine, 


not  what  the  words  "care  and  management" 
by  themselves  mean,  but  what  the  Legisla- 
ture Intended  them  to  mean,  when  inter- 
preted with  reference  to  other  statutes,  re- 
lating to  the  same  subject-matter,  and  fc 
view  of  the  general  scope,  purpose,  and  sub- 
ject-matter of  the  enactment  Construed  by 
this  general  and  universal  rule,  our  conclu- 
sion is  that  the  words  "care  and  manage- 
ment," as  used  in  the  city  charter,  continued. 
In  the  superintending  school  committee  of 
the  city  of  Auburn,  the  power  and  doty  of 
approving  the  plans  for  any  scboolhouse  ts 
be  erected  in  that  city. 

It  may  be  further  observed  that  section 
2  already  construed  is  in  harmony  with  this 
Interpretation.  And,  while  a  subsequent  ex- 
pression of  the  Legislature  may  not  be  final 
as  to  the  construction  of  an  earlier  one  it 
is  yet  entitled  to  much  respect  when  consist- 
ent with  the  object  and  intent  of  the  earlier 
legislation. 

Bill  sustained,  with  costs. 
•  Temporary  injunction  mads  : 


DOW  v.  BRADLEY. 

(Supreme  Judicial  Court  of  Maine.      Feb.  22, 
1913.) 

L  Money  Received  (f  1*)  —  Natdbk  awb 

SCOPB  OF  REMEDY. 

The  action  for  money  had  and  received  is 
comprehensive  In  its  scope,  equitable  in  spirit 
although  legal  in  form,  and  u  favored  by  the 
courts,  and  is  maintainable  when  the  defendant 
has  money  which  in  equity  and  good  conscience 
belongs  to  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Money  Re 
ceived,  Cent  Dig.  I  1;   Dec.  Dig.  |  L*] 

2.  MORTGAGES  (t   599*)— REDEMPTION — EXTKS 

BION  OF  Time. 

The  right  to  redeem  mortgaged  real  estate 
may  be  kept  open  by  the  express  agreement  of 
the  parties  or  by  facts  and  circumstances  from 
which  an  agreement  may  be  inferred,  although 
it  would  be  foreclosed  except  for  such  agree- 
ment 

[Ed.  Note.— For  other  cases,  see  Mortgages. 
Cent  Dig.  §|  1733-1741;    Dec.  Dig.  |  598.*] 

8.  Frauds,  Statute  of  <f  129*)— Rbdkmftios 

—Extension  of  Tims. 

An  oral  agreement  between  a  mortgagee 
and  mortgagor  to  extend  the  time  of  redemp- 
tion, supported  by  no  consideration  except  the 
promise  of  the  redemptioner,  when  acted  upon 
so  that  the  parties  cannot  be  placed  in  statu 
quo,  is  not  within  the  statute  of  frauds. 

[Ed.  Note. — For  other  cases,  see  Frauds, 
Statute  of,  Cent  Dig.  ff  287-292;  Dec  Dig. 
§129.*] 

4.  Frauds,  Statute  of  (I  66*)— Redemption 

—Extension  of  Tike. 

A  contract  to  extend  the  time  for  redemp- 
tion of  a  mortgage  between  a  mortgagee  and 
one  having  no  legal  or  equitable  interest  in  the 
equity  of  redemption  is  within  the  statute  of 
frauds  and  unenforceable  unless  in  writing  and 
supported  by  a  valuable  consideration. 

[Ed.  Note.— For  other  cases,  see  Frauds, 
Statute  of.  Cent  Dig.  H  83-89,  136-138;  Dec. 
Dig.  |  <S6>] 
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►.  Bahkjujptct   (I  150*)— TlTLB  OF  Trustee 

— Abandonment. 

While  a  trustee  In  bankruptcy  la  vested  in 
l  qualified  sense  with  all  the  assets  of  the 
>ankrupt,  he  may  decline  to  take  such  property 
lb  he  deems  burdensome  and  worthless,  and 
itle  thereto  remains  in  the  bankrupt 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Sent.  Dig.  §  228 ;    Dec  Dig.  |  150.*] 

i.  Frauds,    Statute   of  <|   56*)— Title   of 

Trustee — Abandonment. 

A  bankrupt  mortgagor  had  a  right  to  re- 
leem  the  mortgage  subject  only  to  the  superior 
•ight  and  title  of  the  trustee  in  bankruptcy, 
ittd  hence  an  oral  agreement  to  extend  the  time 
'or  redemption  was  not  invalid  on  the  ground 
:hat  it  was  made  with  a  person  having  no  legal 
>r  equitable  interest  in  the  equity  or  redemp- 
3on. 

[Ed.    Note.— For    other    cases,    see    Frauds, 
Statute  of,  Cent  Dig.  K  83-89,  138-138;   Dec. 
3ig.  S  56.*] 
r.  Monet   Received   (|   3*)— Extension   of 

Time  to  Redeem— Sale— Remedy. 

Where  a  mortgagee,  in  violation  of  bis 
>ral  agreement  to  extend  the  right  to  redeem, 
told  the  land  to  a  bona  fide  purchaser,  the 
Mortgagor  could  sue  for  the  surplus  of  the  pur- 
chase price  above  the  mortgage  debt  and  costs 
»nd  expenses  as  for  money  had  and  received 
ind  was  not  limited  to  a  bill  in  equity  to  re- 
Seem. 

[Ed.  Note.— For  other  cases,  see  Money  Re- 
ceived, Cent.  Dig.  |  6;   Dec.  Dig.  g  3.*]    , 

Report  from  Supreme  Judicial  Court,  Pis- 
cataquis County,  at  Law. 

Action  by  Orman  P.  Dow  against  Ralph 
Bradley.  On  report  from  the  trial  court 
Judgment  for  plaintiff. 

Argued  before  WHITEHOUSB,  C.  J.,  and 
SAVAGE,  SPEAR,  CORNISH,  KINO,  and 
HALEY,  JJ. 

Henry  Hudson  and  James  H.  Hudson,  both 
of  Guilford,  for  plaintiff.  Charles  W.  Hayes, 
of  Foxcroft,  for  defendant 

KING,  J.  This  case  comes  up  on  report 
On  June  30,  1910,  the  defendant  began  fore- 
closure proceedings,  by  publication,  of  a  real 
estate  mortgage  given  to  him  by  the  plain- 
tiff, the  equity  of  redemption  of  which  would 
expire  on  June  30,  1911.  In  April,  1911,  the 
plaintiff  solicited  of  the  defendant  an  ex- 
tension of  the  equity  of  redemption,  and  we 
think  the  evidence  fully  Justifies  the  conclu- 
sion that  the  defendant  then  verbally  agreed 
with  the  plaintiff  to  give  him  a  reasonable 
time,  after  the  date  when  the  equity  of  re- 
demption would  otherwise  expire,  to  pay  the 
amount  due  under  the  mortgage.  That  agree- 
ment, however,  the  defendant  violated  by  a 
sale  and  conveyance  of  the  property  to  an  In- 
nocent third  party  on  the  morning  of  July  1, 
1911.  The  plaintiff  claims  that  the  defend- 
ant sold  the  property  for  $500  In  excess  of 
the  amount  then  due  under  the  mortgage, 
and  this  action  of  assumpsit,  containing  a 
count  for  money  had  and  received,  Is  brought 
to  recover  such  excess. 

[1]/ln  the  very  recent  case,  Dresser  v. 
Kronberg,  108  Me.  423,  81  AtL  487,  86  L.  R 
A  (N.  S.)  1218,  this  court  again  stated  the 


well-established  doctrine  that  the  action  for 
money  had  and  received  "is  comprehensive  In 
its  reach  and  scope,"  and,  "though  the  form 
of  the  procedure  Is  In  law,  it  is  equitable  in 
spirit  and  purpose,  and  the  substantial  jus- 
tice which  it  promotes  renders  it  favored  of 
the  courts."  And  it  is  familiar  law  that  an 
action  for  money  had  and  received  Is  main- 
tainable when  the  defendant  has  in  his  pos- 
session money  which  in  equity  and  good  con- 
science belongs  to  the  plaintiff^  Dresser  v. 
Kronberg,  supra;  Pease  v.  Bamford,  96  Me. 
23,  51  Atl.  234.  The  fundamental  question 
therefore  here  presented  Is  whether  this 
doctrine  is  applicable  in  the  case  at  bar. 
Is  It  satisfactorily  established  that  the  de- 
fendant has  in  his  possession  money  which 
in  equity  and  good  conscience  belongs  to  the 
plaintiff? 

If,  at  the  time  the  defendant  sold  the 
property,  the  right  to  redeem  the  same  be- 
longed to  the  plaintiff,  then  It  would  seem  to 
follow  as  a  logical  conclusion  that  so  much 
of  the  proceeds  of  the  sale  as  is  shown  to 
be  In  excess  of  the  defendant's  mortgage 
claim,  and  bis  expenses,  is  money  in  his 
hands  which  in  equity  and  good  conscience 
belongs  to  the  plaintiff,  because  it  was  re- 
ceived for  his  interest  In  the  property  which 
the  defendant  wrongfully  sold. 

[2]  The  right, to  redeem  mortgaged  real 
estate  may  be  kept  open  by  the  express 
agreement  of  the  parties,  or  by  facts  and 
circumstances  from  which  an  agreement  may 
be  satisfactorily  Inferred,  when  it  would  be 
foreclosed  were  it  not  for  such  agreement. 
Fisher  v.  Shaw,  42  Me.  32,  39;  Chase  v. 
McLellan,  49  Me.  375;  Stetson  v.  Everett, 
59  Me.  376;  Brown  v.  Lawton,  87  Me.  83,  32 
Atl.  733. 

[S]  And  it  Is  undoubtedly  the  law  that  an 
agreement  between  mortgagee  and  mortga- 
gor, or  those  holding  their  respective  inter- 
ests, to  extend  the  time  of  redemption,  al- 
though not  in  writing,  nor  supported  by  any 
other  consideration  than  the  promise  of  the 
redemptioner,  when  such  an  agreement  has 
been  acted  upon  so  far  that  the  parties  can- 
not be  placed  in  statu  quo,  Is  not  within  the 
statute  of  frauds,  and  Is  binding  upon '  the 
parties.  If  within  the  period  of  extension 
the  mortgage  debt  is  paid,  or  tendered, 
it  has  the  same  effect  as  if  done  prior  to  the 
time  the  equity  would  have  otherwise  ex- 
pired.   Brown  v.  Lawton,  supra. 

In  Schroeder  v.  Young,  161 U.  S.  334, 344, 16 
Sup.  Ct  612,  516  (40  L  Ed.  721),  the  Supreme 
Court  of  the  United  States,  speaking  by  Mr. 
Justice  Brown,  say:  "Defendant  relies  main- 
ly upon  the  fact  that  the  statutory  peri- 
od of  redemption  was  allowed  to  expire  be- 
fore this  bill  was  filed,  but  the  court  below 
found  In  this  connection  that,  before  the 
time  had  expired  to  redeem  the  property,  the 
plaintiff  was  told  by  the  defendant  Stephens 
that  he  would  not  be  pushed,  that  the  stat- 


•For  other  cases  sea  same  topic  and  (6011011  NUMBER  In  Dec.  Dig.  *  Am.  Dig.  Key-No.  Series  *  Rep'r  Indues 
85  A— 67 


Digitized  by 


Google 


898 


80  ATLANTIC  REPORTER 


Ok 


utory  time  to  redeem  would  not  be  insisted 
upon,  and  that  the  plaintiff  believed  and  re- 
lied upon  such  assurance.  Under  such 
circumstances  the  courts  have  held  with 
great  unanimity  that  the  purchaser  is  es- 
topped to  insist  upon  the  statutory  period, 
notwithstanding  the  assurances  were  not  in 
writing  and  were  made  without  considera- 
tion, upon  the  ground  that  the  debtor  was 
lulled  into  a  false  security." 

The  learned  counsel  for  the  defendant  does 
not  question  this  principle  that  a  verbal 
agreement  to  extend  the  time  for  the  redemp- 
tion of  a  mortgage  is  not  within  the  statute 
of  frauds,  but  he  contends  that,  if  such  a 
verbal  contract  la  made  between  the  mort- 
gagee and  one  who  at  the  time  is  not  the 
owner  of  the  equity  of  redemption,  such  con- 
tract is  within  the  statute,  and  is  not  en- 
forceable unless  in  writing  and  supported  by 
a  valuable  consideration.  And  he  claims 
that,  at  the  time  the  defendant  agreed  with 
the  plaintiff  to  extend  the  equity,  the  plain- 
tiff had  no  right  or  title  in  the  mortgaged 
premises,  having  been  divested  thereof  by 
bis  bankruptcy  proceedings  instituted  in 
1910,  under  which  a  trustee  was  chosen  and 
settled  his  estate. 

[4]  We  think  the  proposition  of  law  which 
the  defendant  invokes  is  correct  We  have 
no  doubt  that  a  verbal  contract  to  extend 
the  equity  of  redemption  of  a  mortgage  of 
real  estate,  entered  into  by  the  mortgagee 
with  one  who  at  the  time  has  no  legal  or 
equitable  interest  in  that  equity  of  redemp- 
tion, would  be  within  the  statute  of  frauds, 
and  not  enforceable  unless  in  writing  and 
supported  by  a  valuable  consideration.  But 
we  do  not  think  that  the  defendant's  conten- 
tion, that  the  plaintiff  had  no  such  interest 
in  this  equity  of  redemption  at  the  time  the 
agreement  for  Its  extension  was  made  with 
him,  is  tenable  under  the  facts  disclosed  in 
this.  case. 

[5]  While,  under  the  provisions  of  the 
bankrupt  act,  the  trustee  thereunder  Is  un- 
doubtedly vested,  in  a  qualified  sense,  with 
all  the  assets  of  the  bankrupt,  yet  it  is  the 
well-recognized  doctrine  that  he  may  decline 
to  take  such  property  as  he  deems  burden- 
some and  worthless.  This  doctrine  was  fully 
discussed  and  laid  down  in  Lancey  v.  Foss, 
88  Me.  216,  218,  33  AU.  1071,  1072.  It  was 
there  said: 

"The  assignee  of  a  living  bankrupt,  how- 
ever, may  decline  to  take  or  interfere  with 
such  property  as  he  deems  onerous  or  worth- 
less. The  property  so  rejected  by  the  as- 
signee does  not  thereby  become  derelict,  to 
vest  In  the  first  approprlator.  The  rights  and 
obligations  which  the  assignee  declines  to  en- 
force, or  notice,  do  not  thereby  vanish  Into 
nothingness. 

"Such  items  of  estate,  corporeal  or  incor- 
poreal, as  the  assignee  declines  to  appropri- 
ate or  utilize,  remain  the  property  of  the 
bankrupt,  subject   always  to   the  superior 


right  and  title  of  the  assignee.  Notwith- 
standing the  adjudication  and  assign  men: 
under  the  bankrupt  act,  there  Is  left  In  tie 
bankrupt  a  right  which  makes  a  title  goc«i 
against  all  the  world  except  his  assignee  ate 
creditors.  These  may  appropriate  the  en- 
tire title  and  interest,  and  so  divest  tt-. 
bankrupt  completely;  but  what  they  dedicr 
to  appropriate  remains  with  the  bankrupt 
The  title  does  not  fall  to  the  ground  between 
the  two.  If  the  assignee  or  creditors  wll 
not  take  it,  no  one  else  can  appropriate  it 
The  bankrupt  can  defend  or  enforce  t 
against  all  others."  See,  also,  Fleming  ». 
Courtenay,  98  Me.  401,  57  AU.  692,  90  An. 
St  Rep.  414. 

[6]  In  the  case  at  bar  it  conclusively  ap- 
pears that  the  trustee,  after  making  as 
unsuccessful  effort  to  find  some  available 
value  In  the  bankrupt's  equity  to  redeem  this 
real  estate,  decided  that  it  was  worthies 
and  elected  not  to  take  it  In  bis  petition 
to  have  his  final  account  allowed,  and  to  be 
discharged,  filed  June  20,  1911,  be  alleged 
that  he  "was  unable  to  obtain  an  offer  for 
the  equity"  in  the  real  estate,  and  asked 
authority  to  disclaim  it  Such  authority  was 
not  a  prerequisite  to  his  election  to  abandon 
It  It  was  rather  a  precautionary  matter  oi 
practice,  so  that  he  might  have  a  formal 
ratification  by  the  court  of  his  election  not 
to  take  It  He  evidently  found  that  it  m 
worthless  as  an  asset  soon  after  he  began  the 
settlement  of  the  estate,  for  it  appears  that 
In  November,  1910,  he  wrote  the  defendant 
In  a  futile  effort  to  get  an  offer  for  this 
equity  from  him,  and  stated  In  that  letter 
that  the  party  who  held  the  second  mortgage 
on  the  same  property  did  not  want  anything 
to  do  with  it  It  may  be  a  reasonable  and 
fair  Inference  that  the  trustee  decided  not 
to  take  this  equity  of  redemption  as  an  asset 
of  the  bankrupt's  estate  as  soon  as  be  found 
it  to  be  worthless  to  him,  which  was  doubt- 
less prior  to  April,  1911.  But  whether  his 
decision  not  to  take  it  was  made  before  or 
after  the  agreement  for  extension  was  made 
Is  of  no  material  consequence.  This  right 
of  redemption,  notwithstanding  tbe  bank- 
ruptcy proceedings,  remained  the  property  of 
the  bankrupt  the  plaintiff,  subject  always 
to  the  superior  right  and  title  of  the  trustee 
to  take  it  The  plaintiff's  title  to  it  was  good 
against  all  the  world  except  his  trustee  and 
creditors.  Lancey  v.  Foss,  supra.  And  In 
fact  the  trustee  expressly  elected  not  to 
take  it  because  It  was  worthless  to  him,  and 
did  not  take  it  The  plaintiff  therefore  was 
not  a  stranger  to  the  title  to  the  equity  of 
redemption  at  the  time  tbe  defendant  agreed 
with  him  to  extend  it  On  the  other  hand, 
he  was  the  owner  of  tt,  subject  only  to  tbe 
superior  right  in  his  trustee  In  bankruptcy 
to  take  and  appropriate  It  as  an  asset  of  bis 
estate,  which  right  however,  the  trustee 
abandoned. 

[7]  It  is  further  contended  by  the  defend- 
ant that  the  plaintiff's  only  remedy,  If  he  sat 
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any.  Is  |n  equity.    He  claims  that,  If  a  valid 
contract  to  extend  the  time  of  redemption 
was   made,  then  the  plaintiff's  right  to  re- 
deem   BtlU  existed  notwithstanding  the  de- 
fendant had  sold  the  property.    It  may  be 
conceded    that    the    plaintiff    might    have 
brought  a  bill  In  equity  to  redeem,  under 
which,  the  property  having  been  previously 
sold   by  the  defendant,  the  only  Judgment 
recoverable  would  have  been  for  damages. 
But  why  should  he  be  limited  to  an  equity 
proceeding?    The  procedure  in  equity  would 
have  afforded  him  no  more  efficient  remedy 
than  this  action  at  law.     He  seeks  only  a 
judgment  against  the  defendant  for  the  pay- 
ment of  money.    The  right  he  contends  for 
will  be  fully  secured  to  him  by  such  judg- 
ment.    He  does  not  ask  for,  and  does  not 
need,  such  peculiar  and  special  relief  as  a 
court  of  equity  can  only  afford. 

We  think  the  plaintiff's  action  at  law,  for 
money  had  and  received,  is  appropriate  and 
maintainable  under  the  facts  of  this  case. 
We  have  found  that  the  plaintiff  was  the 
owner  of  the  equity  of  redemption  at  the 
time  the  defendant  Bold  the  mortgaged  prop- 
erty. It  was  therefore  the  defendant's  duty, 
after  deducting  from  the  proceeds  of  the  sale 
the  amount  of  his  mortgage  debt,  with  the 
costs  and  expenses  of  the  sale,  to  pay  the 
surplus  remaining  in  hie  hands  to  the  plain- 
tiff. Such  surplus  belonged  to  the  plaintiff 
as  the  proceeds  of  the  sale  of  his  interest 
In  the  property  and  the  defendant  is  liable 
to  him  for  it  in  the  ordinary  action  for 
money  had  and  received.  Cook  v.  Basley, 
123  Mass.  396;  Mattel  v.  Conant,  156  Mass. 
418,  31  N.  E.  487;  Knowles  v.  Sullivan,  182 
Mass.  318,  65  N.  E.  380. 

The  only  remaining  question  to  be  deter- 
mined Is  the  amount  of  the  surplus  of  the  pro- 
ceeds of  the  sale  remaining  In  the  defendant's 
hands,  after  the  payment  of  his  mortgage 
debt  and  his  expenses  of  the  sale.  From 
a  careful  examination  of  the  evidence  con- 
tained in  the  report  we  are  of  the  opinion 
that  there  Is  not  sufficient  data  presented 
from  which  the  court  can  safely  determine 
this  question,  and  that  the  case  should  be 
remanded  to  nisi  prius  for  the  determina- 
tion of  the  amount  of  the  damages  only. 
Accordingly  the  entry  will  be: 
Judgment  for  the  plaintiff. 
Damages  to  be  assessed  at  nisi  prius. 


STATB  v.  NORMAND  et  aL 

(Supreme   Court  of  New   Hampshire.     Hills- 
borough.    Jan.  7,  1913.) 

1.  CunmiAL   Law   <|    1060*)— Exceptions— 

Complaint. 

Where  no  exception  Is  taken  to  the  form  of 
a  complaint,  its  sufficiency  in  that  respect  most 
be  assumed 

[Bd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  f|  2656,  2658,  2660;  Dec. 
Dig.  !  1050.*] 


2.  Food  ft  1*)— Police  Power— Reasonable- 
ness of  Regulations. 

The  mere  fact  that  the  wrapping  of  loaves 
of  bread  in  paper  before  they  are  offered  for 
sale,  as  required  by  statute,  is  attended  with 
some  expense,  does  not  prove  that  the  require- 
ment is  unreasonable. 

[Ed.  Note.— For  other  cases,  see  Food,  Cent 
Dig.  H  1,  2;    Dec.  Dig.  f  L*j 

3.  CONSTITUTIONAL  LAW  <|  81*)— POLICE 
POWEB. 

The  Legislature,  in  the  exercise  of  the  po- 
lice power,  may  regulate,  restrain,  and  prohibit 
whatever  is  injurious  to  the  public  health  and 
morals,  and,  if  upon  a  reasonable  construction 
of  the  act  there  appears  to  be  some  substantial 
reason  why  such  regulations  will  promote  the 
public  health,  they  will  be  sustained  as  a  valid 
exercise  of  the  police  power. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  f  148;  Dec  Dig.  |  81.*] 

4.  Food  (|  1*)— Regulations  and  Offenses 
— Constitutionality. 

Laws  1911,  c  15,  |  1,  forbidding  the  ex- 
istence or  maintenance  of  unclean,  unhealthful, 
or  unsanitary  condition  in  any  place  where  food 
is  produced,  stored,  or  sold,  by  section  2,  pro- 
viding that  such  conditions  shall  be  deemed  to 
exist  if  food  in  the  process  of  production,  stor- 
age, or  sale  is  unnecessarily  exposed  to  flies, 
dust,  or  dirt,  is  within  the  police  power  of  the 
Legislature  so  far  as  its  purpose  to  secure 
greater  cleanliness  in  food  is  concerned. 

[Ed.  Note.— For  other  cases,  see  Food,  Cent 
Dig.  {§  1,  2;   Dec.  Dig.  {  L*] 

5.  Constitutional  Law  ({  62*)— Legisla- 
tive Powebb— Delegation  of  Powers— 
State  Boabd. 

Laws  1911,  c  14,  I  1,  forbidding  the  exist- 
ence or  maintenance  of  any  unhealthful  or  un- 
sanitary condition  in  any  place  where  food  is 
produced,  stored,  or  sold;  section  2,  defining 
such  conditions  to  exist  where  food  is  unneces- 
sarily exposed  to  flies,  dust,  or  dirt ;  section  3, 
authorizing  the  state  board  of  health  to  enter 
and  inspect  any  place  used  for  the  production, 
storage,  or  sale  of  food,  and  on  violation  found 
to  issue  an  order  for  the  abatement  of  the  con- 
dition ;  section  4,  empowering  the  state  board 
of  health  to  make  all  necessary  rules  and  regu- 
lations for  the  enforcement  of  the  act ;  and  sec- 
tion 5,  imposing  a  penalty  for  failure  to  com- 
Ely  with  Its  orders— <was  complete  in  itself,  and 
ence  an  order  of  the  board  that  all  bread  be- 
fore removal  from  the  baking  room  should  be 
wrapped  in  clean,  unused  paper,  was  not  in- 
valid as  an  exercise  of  delegated  legislative 
power,  as  the  board  in  making  the  order  was 
not  legislating,  but  merely  exercising  a  power 
conferred  upon  it  as  an  administrative  board. 
[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  55  94-102;  Dec.  Dig.  f  62.*] 

6.  Constitutional  Law  ft  82*>— Legisla- 
tive Power— Delegation  of  Power. 

Where  a  statute  is  incomplete  as  legisla- 
tion and  authorizes  an  executive  board  to  de- 
cide what  shall  and  what  shall  not  be  an  in- 
fringement of  the  law,  or  where  its  authoriza- 
tion is  general  and  the  board  makes  a  rule 
which  conflicts  with  other  statutory  or  consti- 
tutional rights,  the  action  of  the  board  cannot 
be  sustained. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,   Cent   Dig.   g§  94-102;    Dec.   Dig.   g 

Exceptions  from  Superior  Court,  Hillsbor- 
ough County ;  Wallace,  Judge. 

Aim*  Normand  and  another  were  convicted 
of  a  statutory  offense,  and  they  except  Ex- 
ceptions overruled. 


•For  other  cases  see  tamo  topic  and  section  NUMBER  In  Dec;  Dig.  ft  Am.  Dig;.  Key-No.  Series  *  Rep'r  Indexes 
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Defendants  were  convicted  In  the  police 
court  of  the  city  of  Manchester  under  a 
charge  of  violating  chapter  15,  Laws  of  1911, 
In  not  complying  with  a  rule  of  the  state 
board  of  health  requiring  loaves  of  bread 
exposed  for  sale  to  be  wrapped  In  paper. 
The  case  was  tried  without  a  Jury.  The 
court  found  upon  the  evidence  submitted 
that  the  rule  of  the  board  of  health  regard- 
ing the  wrapping  of  bread  is  a  practicable 
one  and  is  necessary  and  reasonable.  De- 
fendants excepted  to  the  conviction  and  to 
the  ruling  that  the  board  was  legally  au- 
thorized to  make  the  rule  in  question. 

James  Patterson  Turtle,  Atty.  Gen.,  and 
Patrick  H.  Sullivan,  County  Solicitor,  both 
of  Manchester,  for  the  State.  Thorp  &  Ab- 
bott, of  Manchester,  for  defendants. 

WALKER,  J.  Section  1,  c.  15,  Laws  1911, 
provides:  "The  existence  or  maintenance  of 
any  unclean,  unhealthful,  or  unsanitary  con- 
dition or  practice  in  any  establishment  or 
place  where  food  is  produced,  manufactured, 
stored,  or  sold,  or  of  any  car  or  vehicle 
used  for  the  transportation  or  distribution 
thereof,  is  forbidden."  In  section  2  it  is 
provided  that  "unclean,  unhealthful,  or  un- 
sanitary conditions  or  practices  shall  be 
deemed  to  exist  •  *  •  if  food  In  the  pro- 
cess of  production,  storage,  sale,  or  distribu- 
tion is  unnecessarily  exposed  to  flies,  dust, 
or  dirt,  or  to  the  products  of  decomposition 
or  fermentation  Incident  to  such  production, 
storage,  sale,  or  distribution,  *  •  *  or  if 
there  is  any  other  condition  or  practice  which 
shall  be  deemed  as  endangering  the  whole- 
someness  of  food."  Section  3  gives  to  the 
state  board  of  health,  or  its  Inspectors  or 
agents,  "full  power  and  authority  at  all  times 
to  enter  and  inspect  every  building,  room,  or 
other  place  occupied  or  used  for  the  pro- 
duction, storage,  sale,  or  distribution  of  food, 
and  all  utensils  and  appurtenances  relating 
thereto.  And  if  any  person,  firm,  or  corpora- 
tion is  found  to  be  violating  any  of  the  pro- 
visions of  this  act,  then  the  state  board  of 
health  shall  Issue  an  order  to  the  aforesaid 
to  abate  the  condition  or  practice  in  viola- 
tion, within  such  time  as  may  be  deemed 
reasonably  sufficient  therefor."  Section  4 
empowers  the  state  board  of  health  "to  make 
all  necessary  rules  and  regulations  for  the 
enforcement  of  this  act"  A  penalty  is  im- 
posed In  section  5  for  the  violation  of  "any 
of  the  provisions  of  this  act,"  or  for  the  fail- 
ure of  any  one  "to  comply  with  the  lawful 
orders  and  requirements  of  the  state  board 
of  health  duly  made  and  provided  in  sections 
3  and  4  of  this  act" 

[1, 2]  Under  this  statute  the  state  board  of 
health  adopted  certain  rules  and  regulations 
designed  to  carry  out  the  purpose  of  the 
statute,  among  which  is  the  following: 
"Whereas,  bread  is  an  article  eaten  without 
being  subjected  to  any  preparation,  and  com- 
monly undergoes  frequent  and  objectionable 
handling  and  exposure  in  connection  with  its 


distribution,  sale,  and  delivery  from  bakeries, 
stores,  and  wagons,  it  is  ordered  that  a3 
bread  loaves,  before  removal  from  the  bak- 
ing room,  shall  be  wrapped  In  dean,  unused 
paper,  unprinted  or  printed  on  one  side  only. 
The  use  of  newspapers  or  of  any  andean 
paper  for  the  wrapping  of  any  articles  of 
food  is  prohibited."  The  defendants,  al- 
though requested  to  do  so,  refused  to  comply 
with  this  order  of  the  board  of  health,  and, 
being  prosecuted  under  the  statute,  were 
found  guilty.  No  exception  was  taken  to  the 
form  of  the  complaint,  and  its  suffidenoy 
In  this  respect  must  be  assumed.  Nor  is 
the  defendants'  exception  to  the  finding  that 
the  rule  regarding  the  wrapping  of  bread 
is  a  practicable,  necessary,  and  reasonable 
one,  on  the  ground  that  it  is  not  supported 
by  the  evidence,  entitled  to  much  considera- 
tion. Much  evidence  was  presented  upon  the 
question  of  the  reasonableness  of  the  rule  in 
its  application  to  the  bakery  business,  and 
the  finding  or  ruling  of  the  court  upon  that 
issue  seems  to  be  amply  Justified.  The  mere 
fact  that  the  wrapping  of  the  loaves  of  bread 
in  paper  before  they  are  offered  for  sale 
is  attended  with  some  expense  does  not  prove 
that  the  rule  is  unreasonable.  Health  De- 
partment V.  Rector,  145  N.  Y.  32,  40,  39  N. 
E  833,  27  L.  R  A.  710,  45  Am.  St  Rep.  579. 
Evidently  the  expense  is  very  small  In  view 
of  the  object  which  the  rule  was  intended  to 
subserve.  It  is  not  apparent  bow  that  ob- 
ject could  be  attained  at  less  expense.  The 
wrapping  of  bread  in  paper  when  exposed 
for  sale  would  seem  to  be  the  most  feasible 
way  of  protecting  it  from  the  contamination 
caused  by  handling  and  by  the  presence  of 
dust  and  flies  and  perhaps  other  noxious 
insects.  If  the  board  had  the  legal  authority 
to  make  regulations  in  respect  to  this  subject. 
the  rule  in  question  does  not  appear  to  be 
unreasonable. 

[31  But  the  defendants  Insist  that  *s  the 
Legislature  cannot  delegate  to  individuals 
the  power  to  legislate  (State  v.  Hayes,  61 
N.  H.  264),  it  could  not  for  that  reason  au- 
thorize the  board  of  health  to  decide  that 
such  a  rule  was  desirable  and  to  Impose  its 
observance  upon  the  people  of  the  state.  It 
is  daimed  that  such  procedure  is  an  attempt 
to  delegate  legislative  power.  If  that  posi- 
tion is  sound,  the  rule  is  invalid,  and  the 
defendants  were  illegally  convicted.  If  the 
Legislature  had  incorporated  in  the  statute 
the  substance  of  the  rule  requiring  bakers 
to  wrap  their  bread  in  paper  before  offering 
it  for  sale,  the  statute  would  have  been  a 
constitutional  exercise  of  the  police  power 
for  the  protection  of  the  public  health.  Un- 
less it  is  clear  that  a  statute  purporting  to 
have  been  enacted  for  the  protection  of  the 
public  health  and  public  morals  has  no  rela- 
tion to  those  objects,  it  cannot  be  set  aside 
as  unconstitutional  and  void.  State  v.  Rob- 
erts, 74  N.  H.  476,  479,  69  Atl.  722,  724  (16 
L  R  A.  [N.  S.]  1115).  It  is  said  in  that  case 
that  the  power  of  the  Legislature  "to  regu- 
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late,  restrain,  and  prohibit  whatever  Is  In- 
jurious to  the  public  health  and  morals  Is 
universally  recognized,  and  nowhere  more 
distinctly  than  In  this  state."  If  upon  a 
reasonable  construction  of  the  act  there  ap- 
pears to  be  some  substantial  reason  why  the 
observance  of  Its  provisions  will  promote 
the  public  health,  It  will  be  sustained  as  a 
valid  exercise  of  the' police  power.  State  v. 
Ramseyer,  73  N.  H.  31,  36,  68  AtL  958,  6  Ann. 
Cas.  445.  "The  constitutional  authority  of 
the  Legislature,  In  the  exercise  of  the  police 
power  of  the  state,  to  enact  such  regulations 
as  are  deemed  reasonably  necessary  for  the 
security  and  protection  of  the  lives  and 
health  of  all  persons  within  the  state,  Is  un- 
questioned." State  v.  Forder,  65  N.  H.  42, 
17  Atl.  577.  For  other  Illustrations  of  the 
recognized  extent  of  the  police  power,  see 
State  v.  White,  64  N.  H.  48»  5  AtL  828 ;  State 
v.  Campbell,  64  N.  H.  402,  13  AtL  585,  10 
Am.  St.  Rep.  419;  State  v.  Marshall,  64 
N.  H.  549,  15  Atl.  210,  1  L  B.  A.  51;  State 
v.  Pennoyer,  65  N.  H.  113,  18  Aa  878,  5 
L.  R.  A.  709;  State  v.  Griffin,  69  N.  H.  1, 
39  Atl.  260,  41  I*  R.  A.  177,  76  Am.  St  Rep. 
139. 

[4]  One  of  the  evident  purposes  of  the  Leg- 
islature, as  disclosed  by  the  act  In  question, 
was  to  secure  greater  cleanliness  in  food 
when  exposed  for  sale  and  to  protect  the 
public  health,  so  far  as  practicable,  from 
the  danger  Incident  to  the  unclean  and  un- 
sanitary conditions  to  which  food  Is  often 
exposed;  and,  to  be  more  specific,  It  Is  de- 
clared in  section  2  that  such  conditions  "shall 
be  deemed  to  exist  *  *  *  if  food  In  the 
process  of  production,  storage,  sale,  or  dis- 
tribution Is  unnecessarily  exposed  to  files, 
dost,  or  dirt"  In  view  of  the  well-recognized 
medical  facts  that  the  germs  of  disease  are 
distributed  by  flies  when  they  come  In  con- 
tact with  food  designed  for  human  consump- 
tion, like  loaves  of  bread,  and  that  typhoid 
fevers  are  often  traced  to  that  cause,  it  is 
clear  that  the  statute  has  direct  reference 
to  the  public  health.  Such  a  condition  or 
practice  is  a  constant  danger  to  the  health 
of  the  community;  and  the  statute  was  en- 
acted to  protect  the  people  from  that  danger, 
and  If  enforced  it  would  manifestly  have 
that  effect  Hence  it  is  within  the  police 
power  of  the  Legislature  and  is  a  constitu- 
tional enactment  so  far  as  its  purpose  is 
concerned.  State  v.  Cate,  68  N.  :H.  240; 
Watertown  v.  Mayo,  109  Mass.  315,  319,  12 
Am.  Rep.  694. 

[5]  As  it  is  clear  that  If  the  statute  had 
contained  the  rule  In  question  it  would  have 
been  a  valid  provision,  It  remains  to  consider 
whether  the  fact  that  it  was  made  by  the 
board  of  health  under  a  delegated  power 
from  the  Legislature  renders  it  Invalid  as  a 
rule.  The  statute  is  complete  In  itself.  It  In 
effect  declares  that  bread  unnecessarily  ex- 
posed to  flies  and  dirt  is  a  public  menace 
and  provides  a  penalty  for  the  infringement 
of  any  of  the  provisions  of  the  act    But  to 


secure  an  efficient  enforcement  of  the  act 
and  to  accomplish  the  legislative  purpose, 
the  state  board  of  health  is  charged  with 
the  enforcement  of  the  law,  and  for  that 
purpose  it  is  authorized  "to  make  all  neces- 
sary rules  and  regulations."  This  provision 
was  not  Intended  to  authorize  the  board  to 
legislate,  or  to  add  to,  change,  or  modify  the 
statute.  It  was  not  Intended  as  a  delegation 
of  legislative  power.  The  "rules  and  regula- 
tions" were  to  be  such  as  might  be  deemed 
necessary  "for  the  enforcement  of  this  act" 
In  order  to  prevent  flies  from  congregating 
on  the  loaves  of  bread  In  bakers'  shops  and 
In  their  carts,  one  of  the  objects  the  Legis- 
lature had  In  mind,  some  general  rule,  if  a 
feasible  one  could  be  devised,  was  necessary 
for  the  practical  enforcement  of  the  act; 
and  when  the  board  of  health  made  the  rule 
requiring  loaves  of  bread  to  be  wrapped  In 
paper  they  were  not  legislating,  but  merely 
exercising  a  power  conferred  upon  them  by 
the  state  as  administrative  officers.  It  was 
their  duty  to  enforce  the  law,  and  the  rule 
they  promulgated  In  the  exercise  of  that 
power  was  a  means  they  adopted  for  the 
accomplishment  of  that  purpose.  They  mere- 
ly devised  a  reasonable  and  effective  method 
by  which  the  legislative  purpose  could  be 
carried  out 

The  delegation  of  such  power  Is  not  un- 
usuaL  The  state  board  of  cattle  commis- 
sioners is  authorized  to  make  such  "regu- 
lations as  the  board  deems  necessary  to  ex- 
clude or  arrest"  diseases  In  cattle.  P.  S.  c. 
113,  |  5.  Each  board  of  medical  examiners 
"may  make  any  by-laws  and  rules,  not  incon- 
sistent with  law,  necessary  in  performing 
its  duties."  Laws  1897,  a  63,  §  3.  The  in- 
spector of  steamboats  may  make  rules  and 
regulations.  P.  S.  c  119,  |  3;  Laws  1899, 
c.  82,  I  1.  Similar  power  Is  given  to  the 
commissioners  of  pilotage.  P.  S.  c.  120,  i 
2.  And  numerous  other  Instances  might  be 
cited  of  power  given  to  public  administrative 
officers  to  make  rules  for  the  enforcement 
of  specific  laws. 

If  such  rules  are  not  unreasonable,  and  if 
they  are  not  repugnant  to  the  laws  of  the 
state  or  the  Constitution,  they  are  usually 
upheld  as  the  exercise  of  power  specially  con- 
ferred by  the  Legislature  for  the  more  effi- 
cient enforcement  of  the  statutes  to  which 
they  relate.  "As  the  possessor  of  the  law- 
making power,"  the  Legislature  "may  con- 
fer authority  and  impose  duties  upon  others 
and  regulate  the  exercise  of  their  several 
functions.  It  may  pass  general  laws  for  that 
purpose,  giving  them  expressly  or  by  neces- 
sary implication  an  incidental  discretion  to 
employ  the  proper  means  to  fill  up  and  reg- 
ulate the  details  for  themselves  and  sub- 
ordinates, though  the  exercise  of  that  dis- 
cretion be  quasi  judicial  •  •  •  The  true 
distinction  Is  between  the  delegation  of  pow- 
er to  make  the  law,  which  Involves  a  discre- 
tion as  to  what  the  law  shall  be,  and  con- 
ferring an  authority  or  discretion  aa  to  Its 
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execution,  to  be  exercised  under  and  in  pur- 
suance of  the  law.  The  first  cannot  be  done ; 
to  the  latter  no  valid  objection  can  be  made. 
1  Lewis,  Suth.  Stat.  §  88.  It  cannot  be  said 
that  every  grant  of  power  to  executive  or 
administrative  boards  or  officials,  Involving 
the  exercise  of  discretion  and  Judgment,  must 
be  considered  a  delegation  of  legislative  au- 
thority. While  It  Is  necessary  that  a  law, 
when  it  comes  from  the  lawmaking  power, 
should  be  complete,  still  there  are  many 
matters  relating  to  methods  or  details  which 
may  be,  by  the  Legislature,  referred  to  some 
designated  ministerial  officer  or  body.  All 
such  matters  fall  within  the  domain  of  the 
right  of  the  Legislature  to  authorize  an  ad- 
ministrative board  or  body  to  adopt  ordi- 
nances, rules,  by-laws,  or  regulations  In  aid 
of  the  successful  execution  of  some  general 
statutory  provision."  Blue  v.  Beach,  166  Ind. 
121,  132,  56  N.  E.  89,  93  (50  L.  R.  A.  64,  80 
Am.  St  Rep.  195).  In  that  case  it  was  held 
that,  under  a  general  statutory  authority  to 
prevent  the  spread  of  contagious  and  in- 
fectious diseases,  a  rule  of  the  state  board 
of  health  upon  the  subject  of  vaccination  was 
not  legislation.  In  Isenhour  v.  State,  157 
Ind.  517,  62  N.  B.  40,  87  Am.  St  Rep.  228, 
it  was  held  that  a  provision  of  the  pure 
food  law,  that  the  board  of  health  should 
adopt  measures  necessary  to  facilitate  the 
law's  enforcement  and  prepare  rules  regulat- 
ing minimum  standards  of  foods  and  defin- 
ing specific  adulterations,  was  not  a  delega- 
tion of  legislative  power. 

"Congress  cannot  delegate  its  power  to 
make  a  law;  but  it  can  make  a  law  to  dele- 
gate a  power  to  an  administrative  officer  to 
determine  a  fact  or  condition  of  affairs  in 
regard  to  which  the  law  makes  its  own  ac- 
tion depend."  Dastervignes  v.  United  States, 
122  Fed.  30,  34,  68  O.  O.  A.  346,  350.  In 
Buttfield  v.  Stranahan,  192  U.  8.  470,  24  Sup. 
Ct  849,  48  L.  Ed.  525,  it  was  held  that  where 
a  statute  acts  on  a  subject  as  far  as  prac- 
ticable and  only  leaves  to  executive  officials 
the  duty  of  bringing  about  the  result  pointed 
out  and  provided  for,  it  is  not  unconstitu- 
tional as  vesting  executive  officers  with  leg- 
islative powers;  and  that  an  act  of  Con- 
gress to  prevent  the  importation  of  Impure 
and  unwholesome  tea  is  not  unconstitutional 
because  the  power  conferred  to  establish 
standards  is  legislative  and  not  delegable  to 
administrative  officers.  These  principles 
have  been  applied  in  a  great  number  of 
cases,  among  which  are  the  following:  Com- 
monwealth v.  Plaisted,  148  Mass.  375,  19  N. 
E.  224,  2  L.  R,  A  142,  12  Am.  St  Rep.  566; 
Brodblne  v.  Revere,  182  Mass.  598,  66  N.  B. 
607;  Health  Department  v.  Rector,  145  N. 
T.  32,  39  N.  E.  833,  27  L.  R.  A  710,  46  Am. 
St  Rep.  679;  Arms  ▼.  Ayer,  192  111.  601,  61 
N.  B.  851,  58  L.  R.  A  277,  85  Am.  St  Rep. 
357 ;  Hurst  v.  Warner,  102  Mich.  238,  60  N. 
W.  440,  26  L.  R.  A.  484,  47  Am.  St  Rep. 
525;    State  v.  Thompson,  160  Mo.  333,  60  S. 


W.  1077,  64  L.  R.  A  950,  83  Am-  St.  Rep. 
468;  United  States  v.  Bailey,  9  Pet  238,  9 
L.  Ed.  113;  Field  v.  Clark,  143  U.  S.  649. 
12  Sup.  Ct  495,  36  L.  Ed.  294. 

[•]  It  may  be  admitted  that  where  the 
statute  is  incomplete  as  legislation  and  au- 
thorizes an  executive  board  to  decide  what 
shall  and  what  shall  not  be  deemed  an  in- 
fringement of  the  law  (State  v.  Burdge,  95 
Wis.  390,  70  N.  W.  347,  37  L.  R-  A.  157,  60 
Am.  St  Rep.  123;  Schaezlin  v.  Cabanlss,  135 
Cal.  466,  67  Pac  755,  66  L.  R.  A.  733,  87  Am 
St  Rep.  122),  or  where  its  authorisation  is 
general  and  the  board  makes  a  rule  'which 
conflicts  with  other  statutory  or  constitu- 
tional rights  (Commonwealth  v.  Drew,  208 
Mass.  493,  94  N.  E.  682 ;  Potts  r.  Breen,  167 
HI.  67,  47  N.  B.  81,  39  L.  R.  A  162,  59  Am. 
St  Rep.  262),  the  action  of  the  board  cannot 
be  sustained;  but  in  the  present  case  the 
statute,  as  we  have  before  noted,  makes  the 
practice  of  bakers  unnecessarily  exposing 
their  bread  to  flies,  dust  and  dirt  a  nuisance, 
and  merely  authorizes  the  board  of  health  to 
adopt  and  enforce  such  regulations  as  will 
result  in  the  abatement  of  the  nuisance.  No 
discretion  is  vested  in  the  board  to  deter- 
mine whether  such  exposure  of  bread  is  or 
is  not  a  nuisance,  or  what  the  penalty  shall 
be  for  such  exposure.  The  board  is  merely 
authorized  to  abate  the  nuisance  declared  to 
exist  by  the  lawmaking  power,  and  for  this 
purpose — that  is,  the  enforcement  of  the  law 
— to  make  reasonable  rules  and  regulations, 
for  the  violation  of  which,  resulting  In  the 
continuance  of  the  nuisance,  a  penalty  Is  im- 
posed. Nor  is  the  rule  in  conflict  with  any 
existing  statute. 

If  the  defendants  had  prevented  the  nui- 
sance by  adopting  some  other  precaution  than 
that  of  wrapping  their  bread  in  paper,  it 
may  be  they  would  not  have  been  subject  to 
prosecution  for  not  complying  with  the  rule; 
but  they  did  not  attempt  to  abate  the  nui- 
sance in  any  effective  way,  but  persisted  in 
maintaining  a  condition  of  things  about  then- 
shop  and  carts  which  the  Legislature  had 
prohibited.  They  were  violators  of  the  stat- 
ute and  became  amenable  to  the  penalty  pre- 
scribed. Morford  v.  Board  of  Health,  61 
N.  J.  Law  886,  391,  39  AtL  706;  Freund. 
PoL  Pow.  f  34. 

Exceptions  overruled.    All  concurred, 


GULDEN  v.  LUCAS  et  at 

(Court  of  Chancery  of  New  Jersey.     Jan.  25. 
1918.) 

X.  Chattel  Mobtgaqes  (f  192*)— Rxooaonro 

— "Immediate  Recording." 

The  Chattel  Mortgage  Act  <P.  L.  1902,  pp. 
487,  488)  {{  4,  5,  requiring  immediate  posses- 
sion by  the  mortgagee,  or  an  immediate  record- 
ing of  the  mortgage,  means,  by  'immediate  re- 
cording," as  soon  as  may  be  by  reasonable  die- 
patch,  under  the  circumstances. 

[Ed.  Note.— For  other  cases,  see  Chattel 
Mortgages,  Cent  Dig.  H  434-437;  Dec  Dig-  I 
192.*] 
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2.  Chattel  Mortgages  (|  192*)— Rkcobding 
— Ttme— "Immediate   Rscordiho." 

A  chattel  mortgage  was  ready  for  record 
ind  in  mortgagee's  possession  between  12  and 
L  o'clock  on  Saturday,  the  27th.  The  mort- 
gagee's place  of  business  was  only  an  hoar's 
ride  by  trolley  from  the  office  of  the  county 
register,  which  could  be  reached  by  mail  in 
the  afternoon,  If  the  document  was  mailed 
in  the  morning,  or,  if  mailed  in  the  after- 
noon, it  would  be  delivered  the  next  morn- 
ing on  a  business  day.  If  the  mortgage  had 
been  mailed  on  Saturday  the  27th,  it  would 
have  been  delivered  on  Monday,  the  29th,  and, 
if  mailed  on  the  morning  of  the  29th,  would 
have  been  delivered  to  the  register  during  office 
hours ;  but  it  did  not  in  fact  reach  his  office 
until  the  afternoon  of  the  80th.  Held,  that  the 
recording  of  the  mortgage  was  not  an  "immedi- 
ate recording,"  within  the  Chattel  Mortgage  Act 
(P.  L.  1902,  pp.  487,  488)  H  4.  5,  which  means 
as  soon  as  may  be  by  reasonable  dispatch,  un- 
der the  particular  circumstances. 

[Dd.  Note.— For  other  cases,  see  Chattel 
Mortgages,  Cent  Dig.  U  484-437 ;  Dec.  Dig.  { 

Action  by  William  Gulden  against  August 
W.  Lucas  and  others.  Judgment  for  de- 
fendants. 

Chas.  W.  Kappes  and  Emil  Walscheld,  both 
of  Town  of  Union,  for  complainant  Hud- 
speth, Rysdyk  &  Garrison,  of  Jersey  City, 
for  defendants. 

GARRISON,  V.  a  The  only  point  to  be 
decided  in  this  suit  at  this  time  is  whether 
or  not  a  chattel  mortgage  given  by  the  de- 
fendant Lucas  to  the  complainant,  Gulden, 
Is  valid  as  against  the  defendant  the  Berg- 
hoff Brewing  Company.  The  Berghoff  Brew- 
ing Company  was  a  creditor  of  Lucas,  has 
obtained  a  levy,  and  Is  legally  In  a  position 
to  attack  the  validity  of  the  chattel  mort- 
gage in  question.  Prior  to  November  26, 
1909,  Lucas  was  Indebted  to  the  Berghoff 
Brewing  Company  in  a  sum  exceeding  all  the 
money  involved  in  this  suit  On  the  26th  of 
November,  1909,  in  the  afternoon  of  that  day, 
Mr.  Kappes,  who  was  the  lawyer  for  Mr. 
Gulden,  and  Mr.  Gulden  and  Mr.  Lucas  met 
for  the  purpose  of  having  Lucas  make  a 
chattel  mortgage  to  Gulden  for  money  due 
from  Lucas  to  Gulden.  Mr.  Kappes  testifies, 
and  he  is  not  contradicted,  either  by  other 
oral  testimony,  or  by  written  evidence,  that 
Mr.  Gulden  left  before  the  chattel  mortgage 
was  executed ;  that  at  the  time  that  Gulden 
left  everything  had  been  agreed  upon  except 
log  the  manner  of  repayment  After  Gulden 
left  Kappes  and  Lucas  agreed  tentatively 
upon  the  matter  Just  mentioned,  and  the 
chattel  mortgage  was  fully  executed,  ac- 
knowledged, and  in  shape  for  record,  Mr. 
Kappes,  however,  says  that  he  had  no  right 
at  that  time  to  accept  this  mortgage  on  be- 
half of  his  principal,  Mr.  Gulden,  and  would 
not  have  such  right  until  Mr.  Gulden  had 
been  Informed  of  the  tentative  agreement  as 
to  the  terms  of  repayment,  or  payment,  which- 
ever phrase  la  the  correct  one.    On  Saturday, 


the  27th  of  November,  1909,  Mr.  Kappes, 
about  the  middle  of  the  day  (some  time,  he 
says,  between  12  and  1),  saw  Mr.  Gulden  and, 
Gulden  approved  of  the  mortgage  as  drawn, 
and  Kappes  left  It  with  Gulden.  On  Tues- 
day, the  80th  of  November,  1909,  at  29  min- 
utes after  12  o'clock,  noon,  the  mortgage  was 
recorded.  The  sole  question  is  whether  or 
not  under  the  statute  and  the  decisions  con- 
struing the  same,  this  mortgage  was  recorded 
In  time  to  save  it  from  attack  as  against  the 
existing  creditor. 

[1]  I  had  occasion,  in  the  case  of  Brock- 
hurst  v.  Cox,  71  N.  J.  Bq.  703,  64  AtL  182, 
affirmed  72  N.  J.  Eq.  960,  73  Atl.  1117,  to  con- 
sider the  existing  law  in  this  respect;  and, 
since  the  Court  of  Errors  adopted  the  opinion 
filed  in  that  suit  the  rule  is  as  stated  there- 
in. It  w«s  there  held  that  the  provisions  of 
the  Chattel  Mortgage  Act  (P.  L.  1902,  pp. 
487,  488)  H  4,  5,  require  an  immediate  pos- 
session by  the  mortgagee,  or  an  immediate 
recording  of  the  mortgage,  and  that  "im- 
mediate recording"  means  as  soon  as  may 
be  by  reasonable  dispatch,  under  the  circum- 
stances of  the  case. 

[2]  The  circumstances  of  the  case  to  be 
here  considered  are  that  this  mortgage,  at 
the  very  latest  was  complete  and  ready  for 
record  and  in  the  possession  of  the  mortgages 
at  some  time  between  12  and  1  o'clock  on  Sat- 
urday, the  27th  day  of  November,  1909,  con- 
ceding, in  his  behalf,  that  it  was  not  to  be 
considered  to  be  operative  and  ready  for  rec- 
ord from  5  o'clock  in  the  afternoon  of  Fri- 
day, the  26th,  when  his  attorney  received  it 
in  Its  completed,  executed  condition.  The 
mortgagee's  place  of  business,  where  the 
mortgage  was  delivered  to  him,  was  not  more 
than  one  hour  by  trolley  from  the  office  of 
the  register  of  Hudson  county,  where  the 
mortgage  should  properly  be  recorded.  By 
messenger,  it  could  reach  said  office  in  one 
hour;  by  mail,  it  could  reach  the  office  in 
the  afternoon  of  any  business  day  on  which 
it  was  mailed  In  the  morning,  or,  if  mailed 
in  the  afternoon,  would  be  delivered  the  next 
morning  on  any  business  day.  If  It  had  been 
immediately  Bent  by  a  messenger,  it  would 
have  reached  the  office  on  the  afternoon  of 
the  27th.  If  It  had  been  mailed  on  Saturday, 
the  27th,  it  Would  have  been  delivered  in  the 
morning  of  Monday,  the  29th,  and,  If  mailed 
on  the  morning  of  the  29th,  would  have  reach- 
ed the  office  some  time  during  business  hours 
of  that  day.  As  above  stated,  it  did  not  reach 
the  office  until  the  afternoon  on  the  30th. 

I  feel  constrained  to  bold  that  in  no  proper 
use  of  language  can  this  be  said  to  be  an 
"immediate  recording,"  under  the  circum- 
stances of  the  case.  If  "immediate  record- 
ing" is  extended  so  as  to  include  more  time 
than  Is  reasonably  adequate  under  the  cir- 
cumstances, the  rule  laid  down  is  practically 
abrogated.  I  cannot  find  that  the  time  con- 
sumed between  the  receipt  of  this  mortgage 
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by  the  mortgagee  and  Its  recording  could 
reasonably  have  been  utilized  In  getting  the 
paper  to  the  place  of  record.  The  result  Is 
that  this  mortgage  must  be  held  to  be  invalid 
as  against  the  existing  creditor. 


WILLARD  t.  NORCROS8. 

(Supreme  Court  of  Vermont.    Essex.    Feb.  6, 

1913.) 

1.  Physicians  Ann  Surgeons  (f  14*)— Mal- 
practice —  Right  or  Recovery— Local 
Standard. 

To  warrant  a  recover;  for  malpractice, 
the  plaintiff  must  prove  that  the  defendant  did 
not  exercise  the  care  and  skill  then  had  and 
exercised  by  physicians  and  surgeons  in  the 
treatment  of  like  cases  in  the  same  general 
neighborhood. 

[Ed.  Note. — For  other  cases,  see  Physicians 
and  Surgeons,  Cent  Dig.  §§  21-30;    Dec.  Dig. 

2.  Physicians  and  Surgeons  (|  18*)— Ac- 
tion for  Malpractice  —  Sufficiency  of 
Evidence. 

Evidence  fold  insufficient  to  show  mal- 
practice in  defendant's  treatment  of  Colle's 
fractures  of  plaintiff's  wrists. 

[Ed.  Note. — For  other  cases,  see  Physicians 
and  Surgeons,  Cent  Dig.  §§  34-41,  43-16,  48; 
Dec.  Dig.  $  18.*] 

3.  Evidence  (J  638*)— Competency— Action 
for  Malpractice. 

Certain  doctors  were  not  incompetent  to 
testify,  in  an  action  for  malpractice,  as  to  the 
proper  local  standard  of  treatment  in  the 
neighborhood  in  which  defendant  practiced, 
though  they  were  somewhat  more  prominent 
and  their  principal  practice  was  in  a  community 
a  few  miles  distant,  and  they  had  no  practice 
in  the  defendant's  immediate  neighborhood, 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  §  2348;   Dec.  Dig.  §  538.*] 

4.  Appeal  and  Error  (f  712*)— Construc- 
tion— Action  for  Malpractice. 

A  statement  in  a  bill  of  exceptions.  In  an 
action  for  malpractice,  that  the  "defendant 
claimed"  that  the  plaintiff  improved  certain 
witnesses  to  testify  to  the  local  standard  of 
treatment  was  not  equivalent  to  a  statement 
that  the  witnesses  qualified  as  experts  or  gave 
testimony  on  that  question. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  g|  2951-2964;  Dec.  Dig.  § 
712.*] 

5.  Physicians  and  Surgeons  ($  18*)— Ac- 
tion for  Malpractice— Evidence. 

Where  defendant  tried  the  case,  and  the 
court  instructed  on  the  theory  that  the  local 
standard  of  skill  would  determine  the  defend- 
ant's liability  for  malpractice,  there  was  no 
broadening  of  the  issue  to  the  standard  of 
good  surgery  generally,  so  as  to  authorize  con- 
sideration of  testimony  as  to  good  surgery, 
without  reference  to  location,  given  by  physi- 
cians incompetent  to  testify  to  the  local  stand- 
ard. 

[Ed.  Note.— For  other  cases,  see  Physicians 
and  Surgeons,  Cent  Dig.  §5  34-41,  43-46,  48; 
Dec.  Dig.  |  18.*] 

6.  Physicians  and  Surgeons  (|  14*)— Mal- 
practice—Liability. 

A  physician  is  not  responsible  for  injuri- 
ous treatment  where  he  exercises  the  requisite 
care  and  skill. 

[Ed.  Note.— For  other  cases,  see  Physicians 
and  Surgeons,  Cent  Dig.  §§  21-30;  Dec.  Dig. 
I  14.*] 


7.  Appeal  and  Error  (f  1175*)— Dictsion . 

Where  on  a  third  appeal  from  Jury  trials, 
in  each  of  which  the  verdict  was  for  plaintiff, 
the  judgment  is  reversed,  and  it  appears  thit 
plaintiff  has  made  as  good  a  showing  as  pos- 
sible, and  would  not  be  entitled  to  recover  or- 
der all  the  facts  shown,  the  Supreme  Court 
will  render  judgment  for  the  defendant,  and 
not  remand  the  case. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  4573-4687;  Dec  Dig.  i 
1175.*]  • 

On  Motion  to  Remand  and  Petition  for  a  New 
Trial. 

8.  New  Trial  (|  168*)— Petition  for  Modi- 
fication of  Judgment  on  Reversal. 

On  plaintiff's  petition  to  the  Supreme 
Court  for  remand  for  new  trial  in  lieu  of  final 
judgment  for  defendant  on  reversal,  it  was  tie 
petitioner's  duty  to  call  the  court's  attention 
to  the  missing  evidence  necessary  to  his  recov- 
ery on  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  JJ  232.  246,  252,  253,  266,  280,  2S4, 
286,  291,  292,  294,  296,  303,  305,  318;  Dec. 
Dig.  |  168.*] 

9.  Physicians  and  Surgeons  (|  IS*)— Mal- 
practice—Liability. 

Where  a  physician,  in  the  exercise  of  prop- 
er skill  and  care,  makes  a  mistake  in  his  diag- 
nosis, and  treats  the  injury  properly  according 
to  this  diagnosis,  he  Is  not  liable  for  malprac- 
tice. 

[Ed.  Note. — For  other  cases,  see  Physicians 
and  Surgeons,  Cent  Dig.  |  32;  Dec  Dig.  f 
15.*] 

10.  Physicians  and  Surgeons  (|  15*)— Mal- 
practice—Actionable  Negligence;. 

Where  a  physician,  from  his  examination  of 
a  wrist  which  has  sustained  a  Colle's  fracture, 
decides  the  injury  to  be  a  sprain  only,  but  in 
the  exercise  of  proper  skill  and  care,  either  at 
the  first  examination  or  during  the  subsequent 
treatment,  the  real  nature  of  the  injury  would 
have  been  discovered,  he  is  guilty  of  actionable 
negligence. 

[Ed.  Note. — For  other  cases,  see.  Physicians 
and  Surgeons,  Cent  Dig.  $  32;  Dec  Dig.  | 
15.*] 

1L  Physicians  and  Surgeons  (|  14*)— Mal- 
practice. 

Whether  a  physician,  in  failing  to  dis- 
tinguish a  Colle's  fracture  from  a  sprain,  ex- 
ercised a  proper  skill  and  care  must  be  deter- 
mined from  the  conditions  existing  at  the  time 
of  the  treatment  and  not  from  conditions  sub- 
sequently developing. 

[Ed.  Note. — For  other  cases  see  Physicians 
and  Surgeons,  Cent  Dig.  H  21-30;  Dec  Dig* 
1 14.*] 

12.  Physicians  and  Surgeons  (|  16*) — Mal- 
practice. 

That  the  final  result  of  a  physician's  treat- 
ment of  an  injured  wrist  Is  as  good  as  could 
be  expected  from  the  most  skillful  treatment 
is  not  conclusive  upon  the  question  of  the  physi- 
cian's liability  for  negligent  treatment  since 
there  might  still  be  a  liability  for  greater  suf- 
fering and  longer  disability  than  in  case  of 
proper  treatment 

[Ed.  Note. — For  other  cases,  see  Physicians 
and  Surgeons,  Cent  Dig.  f  81;  Dec  Dig.  I 
16.*] 

18.  New  Trial  (|  168*)— Grounds— Surprise. 
It  was  not  ground  for  granting  a  new  trial 
in  the  Supreme  Court,  in  an  action  for  mal- 
practice, that  the  ruling  of  the  presiding  judge 
that  a  certain  physician  was  not  qualified  to 
testify  to  the  local  standard  of  treatment  was 
a  surprise  to  the  plaintiff,  especially  where  it 
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appeared  that  plaintiff  had  ample  time  to  call 
other  witnesses  on  this  point,  and  no  continu- 
ance was  sought. 

[Ed.  Note.— Fop  other  cases,  see  New  Trial, 
Cent  Dig.  M  232.  245,  252.  253.  266,  280,  284, 
286,  291,  2927294,  296,  803,  805,  318;  Dec 
Dig.  §  168.*] 

14.  New  Trial  (§168*)— Gbounds— Mislead- 
ing Remabk  by  Judge. 

It  was  not  ground  for  a  new  trial  in  the 
Supreme  Court,  in  an  action  for  malpractice, 
that  the  trial  Judge  misled  plaintiff  by  express- 
ing an  erroneous  opinion  that  there  was  evi- 
dence tending  to  show  that  defendant's  con- 
duct fell  below  the  local  standard;  responsi- 
bility for  the  sufficiency  of  the  evidence  being 
upon  counsel  and  not  npon  the  conrt 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  §§  232,  245,  252,  253,  266,  280, 
284,  286,  291.  292,  294,  296,  303,  805,  318; 
Dec.  Dig.  |  168.*) 

15.  New  Tbiai.  ({  168*)—  PETrnoit  —  Am- 

DAVIT. 

Under  rules  of  the  Supreme  Court,  a  pe- 
tition to  the  Supreme  Court  for  a  new  trial 
should  have  been  supported  by  the  affidavit  of 
the  petitioner,  and  also  by  the  affidavit  of  all 
the  attorneys  then  acting  for  her. 

[Ed.  Note. — For  other  cases,  see  New  Trial, 
Cent  Dig.  H  232,  245,  252,  253,  266,  280, 
284,  286,  291.  292,  294,  296,  303,  305,  318; 
Dec.  Dig.  |  168.*] 

16.  New  Tbiai,  (|  168*)— Application— Tak- 
ing of  Testimony— Notice. 

The  rule  of  the  Supreme  Court,  relative  to 
the  taking  of  testimony  to  be  used  on  a  mo- 
tion to  the  Supreme  Court  for  a  new  trial,  con- 
templates that  such  testimony  shall  be  taken 
upon  notice  to  the  petitionee,  though  it  does 
not  expressly  so  provide. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  H  232,  245,  252,  253,  266,  280, 
284,  286,  291,  292,  294,  296,  303,  305,  318; 
Dec.  Dig.  §  168.*] 

17.  New  Tbiai.    ($   168*)—  Gbounds— Newxy 
Discovered  Evidence. 

Where  the  newly  discovered  evidence  re- 
lied upon  by  plaintiff  in  her  petition  to  the 
Supreme  Court  for  a  new  trial,  in  an  action 
against  a  physician  for  malpractice,  consists 
of  testimony  of  two  doctors  within  easy  reach, 
and  with  whom  her  counsel  before  trial  had 
talked  about  the  matters  desired  to  be  proven, 
and  where  no  sufficient  excuse  is  shown  why 
such  testimony  was  not  procured,  and  it  does 
not  appear  that  such  testimony  could  probably 
produce  a  different  result,  the  motion  will  be 
denied. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  H  232,  245,  252,  253,  266,  280, 
284,  286,  291,  292,  294,  296,  303,  305,  318; 
Dec.  Dig.  i  168.*] 

Exceptions  from  Essex  County  Court;  Al- 
fred A.  Hall,  Judge. 

Action  by  Hattie  Willard  against  E.  F. 
Norcross.  Verdict  and  Judgment  for  plain- 
tiff, and  defendant  excepts.  Reversed  and 
rendered,  and  plaintiff's  petition  for  a  new 
trial  dismissed. 

Argued  before  ROWELL,  C.  J.,  and  MUN- 
SON,  WATSON,  HASEI/rON,  and  POW- 
ERS, JJ. 

Carney  &  Blake,  of  Gardner,  Mass.,  and 
Simonds  &  Searles,  of  St  Johnsbury,  for 
plaintiff.  George  L.  Hunt,  of  Montpelier,  for 
defendant 


ROWELI*  O.  J.  This  Is  an  action  for  mal- 
practice as  a  physician  and  surgeon.  On 
December  29,  1902,  the  plaintiff,  as  she  was 
leaving  her  place  of  employment  in  Island 
Pond  in  the  town  of  Brighton,  In  Essex  coun- 
ty, slipped  and  fell  forward  onto  her  out- 
stretched hands  and  hurt  her  wrists.  The 
defendant,  living  and  practicing  in  Island 
Pond,  being  called  to  attend  her,  undertook 
the  case,  and  visited  her  three  or  four  times 
before  she  left  Island  Pond  and  went  to 
Charleston,  Vt  The  testimony  on  her  part 
tended  to  show  that,  on  defendant's  first  vis- 
it, her  wrists  were  swollen  and  painful ;  that 
he  took  hold  of  them  and  moved  them  back 
and  forth  several  times  and  examined  them, 
and  said  no  bones  were  broken;  that  she  spoke 
about  using  liniment,  and  asked  him  if  any 
particular  kind  was  needed,  and  that  he  said 
any  kind — horse  liniment  was  good,  it  was 
strong — that  he  did  not  bandage  them ;  that, 
two  days  after  the  injury,  her  wrists  were 
swollen  a  little  larger  than  normal,  and  were 
black  and  blue;  and  that  for  two  months  or 
more  she  was  unable  entirely  to  dress  or  to 
feed  herself,  and  had  never  since  been  en- 
tirely free  from  pain,  does  not  sleep  well, 
and  Is  unable  to  use  her  wrists  as  effectually 
as  before  without  causing  them  to  become 
painful  and  swollen. 

The  testimony  on  her  part,  given  by  Drs. 
Van  Allen  and  Smith,  of  Springfield,  Mass., 
further  tended  to  show  that  she  had  at  some 
time  suffered  an  Impacted  Colle's  fracture  of 
both  wrists.  On  cross-examination  Dr.  Smith 
testified,  among  other  things,  that  the  plain- 
tiff had  apparently  a  useful  wrist,  had  a 
good  movement  of  the  hand;  that  he  did  not 
know  about  the  strength  of  the  wrist,  her 
power  to  work  with  it,  but,  as  far  as  move- 
ments were  concerned,  she  had  good  move- 
ment; that  she  had  more  deformity  than 
she  would  have  had,  perhaps,  If  there  had 
been  some  attempt  at  replacing  the  bones 
and  holding  them  in  position;  that  he  should 
say  she  had  a  fair  result;  that  he  should 
not  expect  a  perfect  result  in  a  person  55 
years  old ;  but  that,  as  far  as  function  Is  con- 
cerned, the  mobility  of  the  Joint  was  as  good 
as  could  be  expected  with  any  kind  of  treat- 
ment. On  redirect  examination  he  testified 
that  the  prognosis  in  case  of  a  woman  of  55 
years  old,  suffering  a  Colle's  fracture  of  both 
wrists,  is  good,  good  hand  and  useful  wrist, 
with  a  slight  deformity.  The  testimony  ot 
Dr.  Smith  further  tended  to  show  that  a 
Colle's  fracture  Is  difficult  of  treatment ;  that, 
when  the  bone  is  only  slightly  cracked  and 
no  displacement,  there  is  great  danger  of 
overlooking  It  and  mistaking  It  for  a  sprain. 

The  plaintiff  called  the  defendant  In  the 
opening  of  her  case,  and  he  testified  that  he 
had  practiced  his  profession  in  Island  Pond 
for  more  than  25  years;  that  on  December 
29,  1902,  he  undertook  the  professional  care 
of  the  plaintiff,  and,  after  a  careful  and 
satisfactory  examination,  diagnosed  a  sprain 
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of  both  wrists,  but  found  no  fracture;  that 
in  his  treatment  of  her  he  used  only  one 
form  of  splint,  namely,  a  pillow  to  support 
her  hands  and  wrists,  which  were  In  no  way 
bound  to  the  pillow,  but  only  rested  upon  it 

[1,2]  Passing  all  else,  for  the  present,  at 
least,  we  come  to  consider  whether  there 
was  any  medical  expert  testimony  tending 
to  show  that  the  defendant,  in  his  treatment 
of  the  plaintiff,  did  not  have  and  exercise 
the  care  and  skill  then  had  and  exercised  by 
physicians  and  surgeons  in  the  treatment  of 
like  cases  in  the  general  neighborhood  of 
said  Brighton,  for  that  question  Is  raised  by 
his  motion  for  a  verdict  That  such  testi- 
mony was  essential  to  recovery  is  not  denied, 
and  is  shown  by  Wilkin's  Adm'r  v.  Brock, 
81  Vt  332,  343,  70  Atl.  672. 

The  bill  of  exceptions  says  that  the  only 
medical  expert  testimony  Introduced  by  the 
plaintiff  for  the  purpose  of  showing  that  the 
defendant,  in  his  treatment  of  the  plaintiff, 
did  not  have  and  exercise  such  care  and 
skill  as  physicians  and  surgeons  In  the  gen- 
eral neighborhood  of  Brighton,  in  the  same 
general  line  of  practice  as  that  of  the  de- 
fendant, had  and  exercised  in  like  cases  is 
found  in  the  cross-examination  of  Dr.  Stiles, 
of  St  Johnsbury,  a  witness  called  by  the  de- 
fendant and  qualified  as  an  expert  in  the 
X-ray,  and  also  as  a  physician  and  surgeon ; 
in  the  testimony  of  Dr.  Mitchell,  of  Lancas- 
ter, N.  H.,  deceased,  given  at  the  first  trial 
and  read  at  this;  and  in  certain  portions  of 
the  testimony  of  Dr.  Leith  given  at  the  first 
trial  and  read  at  this.  The  bill  then  goes  on 
to  say  that  the  defendant  claimed  that  the 
plaintiff  also  Improved  Dr.  Van  Allen  and 
Dr.  Smith  for  the  same  purpose,  and  that 
as  to  whether  they  were  so  improved,  their 
testimony  thereinafter  recited  is  referred  to 
and  made  a  part  thereof.  The  bill  also  says 
that  it  appeared  that  Drs.  Mitchell  and  Leith 
were  physicians  and  surgeons  at  Lancaster, 
about  40  miles  from  Island  Pond,  and  having 
a  thousand  more  population,  and  that  they 
practiced  there  and  in  Essex  county;  that 
some  of  the  evidence  tended  to  show  that 
they  were  physicians  and  surgeons  of  wide 
experience  and  practice,  and  prominent  in 
their  profession  In  the  vicinity  of  Guildhall, 
the  county  seat  of  said  county;  and  that 
their  practice  extended  over  a  larger  terri- 
tory than  the  defendant's.  As  to  whether 
the  above-mentioned  testimony  of  Drs.  Stiles. 
Mitchell,  and  Leith  tended  to  show  that  the 
defendant  in  his  treatment  of  the  plaintiff, 
did  not  have  and  exercise  such  care  and  skill 
as  that  which  physicians  and  surgeons,  prac- 
ticing in  the  general  neighborhood  of  Island 
Pond,  In  the  same  general  line  of  practice, 
ordinarily  had  and  exercised  In  the  treat*- 
ment  of  like  cases,  their  testimony  is  refer- 
red to  and  made  a  part  of  the  bill. 

The  evidence  on  the  part  of  the  defendant 
tended  to  show  that  he  treated  the  plaintiff 
five  times  from  December  29,  1902,  to  Jan- 
uary 29,  1903,  and  attended  her  until  she 


left  Island  Pond  and  went  to  Charleston; 
that  at  his  first  visit  he  found  her  in  a  nerv- 
ous, excited  condition,  with,  considerable 
pain;  that  her  wrists  were  somewhat  swol- 
len, but  that  she  could  use  her  fingers ;  that 
he  manipulated  her  wrists  and  found  no  dis- 
placement of  bone,  no  deformity,  and  no 
crepitus,  and  diagnosed  the  injury  as  a  se- 
vere sprain  of  both  wrists,  and  bad  In  mind 
the  possibility  of  a  crack  in  the  radios,  bat, 
on  examination,  found  no  indication  of  it; 
that  he  advised  complete  rest  with  cold  ap- 
plications for  the  first  24  or  36  hours,  and 
then  hot  applications,  and  that  she  should 
keep  her  hands  at  rest  on  a  pillow ;  that  the 
matter  of  using  liniments  was  mentioned, 
and  he  suggested  that  it  might  be  well  to 
use  them  at  the  proper  time;  that  at  his  sec- 
ond visit  he  found  the  plaintiff  in  practical- 
ly the  same  condition,  except  less  pain  and 
swelling  in  the  wrists,  and  advised  hot  ap- 
plications, such  as  liniment  hot  salt  and 
water  or  beef  brine,  to  take  ont  the  sore- 
ness ;  that  at  his  last  visit  he  found  a  mark- 
ed improvement  in  the  plaintiff,  absence  of 
swelling,  pain  greatly  subdued,  and  snch  a 
state  of  recovery  that  he  advised  gentle 
movement  of  the  wrists  to  prevent  stiffness 
and  inflammation;  that  neither  splints  nor 
bandages  were  required  by  good  surgery  un- 
der the  circumstances  in  which  he  found  the 
plaintiff,  but  that  their  use,  both  arms  being 
involved,  would  have  Increased  her  discomfort 
and  been  burdensome  to  her,  and,  considering 
her  nervous  temperament  would  have  done 
more  hurt  than  good,  and  prevented  the  ap- 
plication of  local  remedies;  that  his  treat- 
ment was  good  surgery,  and  that  therein  he 
had  and  exercised  all  the  care  and  skill  that 
physicians  and  surgeons  practicing  In  the 
general  neighborhood  of  Island  Pond,  in  the 
same  general  line  of  practice,  ordinarily  had 
and  exercised  in  the  treatment  of  like  cases; 
that  the  plaintiff  never  suffered  a  CoUe't 
fracture  of  either  wrist  and,  if  she  had,  her 
recovery  was  perfect;  that  the  pain  she 
claimed  to  suffer  In  her  wrists  was  parti; 
pretended  and  the  rest  neurotic,  which  was 
in  no  way  due  to  malpractice,  but  to  a  fixed 
idea  in  her  mind  resulting  from  broodlne 
over  her  Injury.  But  it  must  be  noticed  in 
this  connection 'that  the  defendant  testified 
otherwise,  in  some  respect  at  the  first  trial. 
for  he  then  said,  on  cross-examination,  that 
he  thought  the  radius  was  cracked,  but  that 
there  was  no  fracture  nor  displacement  and 
no  deformity,  except  that  made  by  the  swell- 
ing. That  testimony  Is  evidence  against 
him  now,  tending  to  show  that  the  radius 
was  cracked,  as  he  then  said  it  was,  and 
that  according  to  some  of  the  medical  testi- 
mony, would  make  a  Colle's  fracture,  and 
such  will  be  taken  to  be  the  fact  for  the  pur- 
poses of  the  motion. 

[I]  Coming,  now,  to  the  medical  expert 
testimony  introduced  by  the  plaintiff,  as  stat- 
ed, to  show  malpractice,  the  defendant  ob- 
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jects  that,  u  matter  of  law,  the  testimony 
of  these  doctoral  is  not  available  to  the  plain- 
tiff to  establish  the  standard  by  which  he 
was  to  be  Judged,  for  that  they  practiced  in 
places  much  larger  than  Island  Pond,  one  of 
which  is  in  another  Jurisdiction  where  the 
standard  required  was  not  known,  and  for 
that  they  were  more  prominent  in  their  pro- 
fession than  he,  and  of  wider  practice  and 
greater  experience,  especially  in  fractures  of 
this  kind;  and,  though  one  witness  said 
that  they  practiced  in  Essex  county,  he  could 
not  say  that  they  had  ever  practiced  In  Is- 
land Pond.  But  the  objection  is  not  well 
taken,  and  the  testimony  stands  for  consider- 
ation. 

Dr.  Stiles  said  on  cross-examination,  in 
effect,  that  if,  when  60  or  66  years  old,  the 
plaintiff  slipped  and  fell,  as  she  claimed,  and 
Immediately  thereafter  suffered  great  pain 
and  was  unable  to  move  her  hands  and  fin- 
gers, he  should  say  she  had  sprained  her 
wrists,  and  that,  had  he  been  called  to  treat 
her,  he  should  undoubtedly  have  used  lini- 
ments, and  possibly  cold  or  hot  applications, 
and  had  them  rest ;  that  he  should  have  ex- 
amined them  to  see  If  there  was  something 
more  than  a  sprain,  and,  if  he  had  found  an 
impacted  Colle's  fracture,  he,  should  probably 
have  put  It  Into  splints;  that  In  the  vicinity 
of  his  practice  a  good  many  do,  and  some 
do  not,  put  them  into  splints;  that  it  had 
usually  been  his  practice  to  use  splints  of 
some  kind;  that  It  Is  a  question  for  the  at- 
tending surgeon  whether  he  will  use  splints 
or  not;  that  he  did  not  know  what  other 
doctors  did  In  that  respect,  but  presumed 
they  used  splints,  which  he  considered  the 
best  treatment 

Dr.  Mitchell  testified  to  having  attended 
and  had  to  do  with  probably  more  than  100 
cases  of  Colle's  fracture;  that  the  prognosis 
of  such  a  fracture,  as  to  the  use  of  the  wrist, 
Is  very  good;  that  they  expect  to  get  a  use- 
ful wrist,  and  do  In  a  great  majority  of  cas- 
es, but  that  in  nearly  all  cases  there  will  be 
a  little  deformity;  that  the  wrist  will  not  be 
exactly  the  same  shape  as  It  was  before; 
that  it  is  Impossible  to  make  it  the  same, 
whatever  Is  done;  that  the  prospect  of  a 
perfect  wrist  is  much  less  when  the  patient 
Is  old  than  when  young;  that,  in  the  treat- 
ment of  a  Colle's  fracture,  the  object  of  us- 
ing splints  is  simply  to  keep  the  fragments 
— the  bones— In  position,  If  there  Is  a  deform- 
ity, and  it  Is  necessary  on  that  account  to 
set  the  wrist,  in  which  case  splints  should 
be  put  on  to  retain  it  in  proper  position,  but, 
if  the  lower  end  of  the  radius  Is  merely 
cracked  and  no  displacement,  there  Is  no 
necessity  for  splints;  that  according  to  the 
defendant's  statement  of  what  he  found  when 
he  first  visited  the  plaintiff,  and  his  idea  of 
her  condition  and  what  he  did  and  prescrib- 
ed, his  treatment  was  good  surgery;  that 
splints  are  not  always  used  In  fractures; 
that  every  case  must  be  treated  on  its  own 


merits;  that  a  splint  often  does  a  certain 
amount  of  barm  In  any  case,  galls  frequently, 
presses,  and  contracts  the  muscles,  though 
in  a  great  majority  of  cases  it  must  be  used ; 
that,  where  there  is  no  deformity,  there  is 
no  call  for  the  splint,  and  in  many  other  in- 
stances; that,  in  respect  to  Colle's  fracture, 
It  is  laid  down  in  medical  authorities  that 
any  appliance  Is  proper  that  will  be  com- 
fortable and  allow  the  parts  to  remain  In 
position;  that  there  is  no  hard- and  fast  rule, 
fractures  are  so  different,  no  two  alike;  that 
the  best  plan  for  the  surgeon  to  adopt  is  to 
reduce  the  dislocation,  if  there  Is  any,  any 
deformity,  and  put  the  parts  into  the  most 
comfortable  and  proper  position  that  can  be 
done,  and  keep  them  there;  that  if  the  plain- 
tiff had  such  a  fall  as  she  claims,  and  there- 
by sustained  a  Colle's  fracture,  she  has  had 
a  very  excellent  recovery,  a  great  deal  better 
than  the  majority  of  cases;  that  art  could 
not  expect  to  do  better,  and  probably  might 
have  done  worse ;  that  she  has  some  deform- 
ity, mainly  or  entirely  In  the  dislocation  of 
the  head  of  the  ulna,  which  is  dislocated  and 
dropped  down,  making  the  ordinary  deformi- 
ty; that,  in  perhaps  nine-tenths  of  all  the 
cases  of  Colle's  fracture  he  ever  treated  or 
saw  treated,  there  is  that  deformity  left,  es- 
pecially In  people  along  in  years;  that  in 
young  people  and  children  you  can  remove 
the  deformity  better;  that  Wyeth  has  a  good 
book  on  surgery  in  which  he  says  that,  if 
there  is  little  or  no  displacement  and  de- 
formity, there  should  be  no  extension  nor 
other  force  used;  that,  in  these  cases,  any 
arrangement  that  will  allow  the  wrists  and 
hands  to  be  quiet  and  still  is  sufficient,  and 
the  witness  adds  that  a  pillow  is  a  splint, 
which  fact  he  said  had  not  been  exactly  un- 
derstood in  this  case,  he  thought,  had  not 
been  brought  out  as  It  might  have  been ;  that 
in  this  case  there  never  had  been  a  displace- 
ment of  the  lower  end  of  the  radius,  though 
It  might  be  a  little  higher  than  normal,  com- 
pared with  the  ulna,  but  would  not  say 
whether  It  was  or  not,  but  that  it  is  not  the 
result  of  a  fracture  and  is  not  uncommon; 
that  he  had  generally  had  fairly  good  results 
In  Colle's  fracture  in  from  four  to  six  months, 
and  sometimes  not  till  very  much  longer; 
that  there  is  a  great  difference  in  time  in 
that  respect;  that  he  thought  the  plaintiff 
bad  suffered  a  Colle's  fracture,  but  without 
displacement;  that  simply  a  crack  is  a  frac- 
ture, and  with  no  displacement  It  could  not 
be  told  how  extensive  it  may  be,  the  only 
symptom  of  that  being  some  movement  of  the 
fracture;  that.  If  there  is  a  liability  to  dis- 
placement, the  rule  would  be  to  use  some- 
thing to  keep  it  comfortable,  but,  if  the  bone 
was  broken  completely  off,  it  would  be  lia- 
ble to  displacement ;  that  two  rolled  bandag- 
es, about  as  large  as  your  finger,  laid  so  as 
to  put  a  plaster  around  to  hold  them,  and 
putting  the  hand  into  a  sling,  is  a  well-estab- 
lished treatment;   that  that  and  splints  are 
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not  the  only  methods  prescribed  by  the 
books ;  that  Dr.  Connor,  a  celebrated  physi- 
cian and  surgeon,  prescribes  the  sling  meth- 
od with  no  splints  nor  other  appliances,  and 
no  adhesive  plasters;  that  Wyeth  prescribes 
anything  that  will  keep  the  hands  and  wrists 
stiff;  that  these  were  the  only  methods  he 
then  had  in  mind;  that  the  plaintiff  had  had 
excellent  results;  that,  in  fractures  of  this 
kind,  not  only  the  bony  union,  but  the  restor- 
ation of  the  soft  tissues,  have  to  be  consider- 
ed; that  frequently,  and.  In  fact,  it  may 
perhaps  be  said  always,  the  reparation  and 
use  of  the  soft  tissues  are  delayed  much 
longer  than  the  bony  union ;  that  the  disabil- 
ity that  remains  for  a  long  time  is  on  account 
of  the  soft  tissues,  muscles,  nerves,  liga- 
ments, and  tendons;  that  it  takes  very  much 
longer  for  these  to  get  well;  that  splints 
usually  interfere  to  a  certain  extent  with 
their  recovery;  that  Dr.  Connor  says  you 
must  first  reduce  the  fracture — that  is,  that 
you  must  put  the  bones  in  as  near  the  nat- 
ural position  as  possible — there  usually  be- 
ing a  great  deformity  about  the  wrists,  and 
you  have  got  to  work  It  up,  loosen  It  up,  and 
place  the  bones  as  near  normal  as  possible 
so  as  to  keep  It  straight;  but,  the  witness 
says,  when  there  is  no  displacement,  there  is 
no  room  for  reduction,  as  there  is  nothing 
to  reduce,  and  that  it  would  be  an  Injury  to 
try  it;  that  a  fracture  will  unite  whether 
set  or  not,  but  with  deformity,  of  course; 
and  that  horse  liniment  is  as  good  for  men 
as  for  horses. 

Dr.  Lelth  testified  that  the  prognosis  of  a 
Colle's  fracture  In  a  woman  of  50  is  fairly 
good;  that  he  never  undertakes  the  treat- 
ment of  such  a  fracture  without  telling  the 
patient  that  In  all  probability  he  could  not 
obtain,  and  that  they  must  not  expect,  a  per- 
fect result  as  regards  deformity;  that  the 
most  he  could  assure  was  a  fairly  good  use 
of  the  joint,  but  not  perfect  restoration  of 
shape;  that  a  little  deformity  Is  inevitable 
In  almost  every  case  of  an  adult;  that  a 
fracture  of  the  radius  may  occur  without 
displacement;  that  splints  are  not  neces- 
sary; that  the  fundamental  principle  of 
treating  all  fractures  is,  first,  to  set  the 
bone;  that,  If  there  is  break  without  dis- 
placement of  bone,  there  is  no  occasion  for 
manipulation,  and  none  for  reduction,  as 
there  is  nothing  to  reduce,  and  an  attempt 
at  reduction  might,  with  some  bones,  be  mal- 
practice; that  the  only  use  of  splints  is  to 
assist  in  keeping  the  bones  in  place  when  Bet ; 
that  it  is  very  largely,  In  every  case,  a  mat- 
ter of  discretion  with  the  surgeon  whether  it 
Is  best  to  treat  a  case  without  splints;  that 
he  treated  one  case  without  splints  as  a 
sprain,  because  he  did  not  know  it  was  a 
fracture  till  later  on;  that  there  Is  great 
difficulty  In  detecting  a  Colle's  fracture,  If 
there  Is  no  displacement  of  fragments,  be- 
cause of  the  swelling  and  the  absence  of  de- 
formity ;  that  the  symptoms  of  all  fractures, 
as  near  as  can  be  put  In  a  few  words,  are 


deformity,  unnatural  mobility,  and  crepitus: 
that  with  no  deformity,  and  no  separation  </ 
fragments,  there  might  be  no  crepitus,  un- 
less you  used  excessive  force  In  manipnlatice 
to  determine  it,  and  for  that  reason  one 
might  get  deceived,  which  often  happen* 
with  the  best  of  surgeons ;  that  sprains  hare 
been  treated  as  fractures,  and  fractures  as 
sprains;  that  if  there  is  a  crack  of  the  ra- 
dius, with  nothing  to  indicate  a  separation 
of  fragments,  there  would  be  no  necessity  for 
the  use  of  splints,  the  treatment  then  would 
be  for  the  restoration  of  the  soft  parts ;  that 
from  the  defendant's  description  of  what  be 
found  when  called  to  the  plaintiff,  and.  wfca: 
he  did,  his  treatment  In  this  particular  case 
was  good  surgery,  and  that,  If  she  suffered  i 
Colle's  fracture,  as  she  claimed,  she  bad  as 
good  a  recovery  as  could  be  expected  under 
any  treatment  or  any  circumstances;  thai 
in  a  fracture  where  there  is  no  displacement 
of  fragments,  you  are  carrying  out  the  funda- 
mental principle  of  treating  fractures  when 
you  put  the  parts  at  rest,  and  that  a  pillow 
Is  a  good  agent  to  use  in  that  case ;  that  be 
usually  uses  splints  in  treating  Colle's  frac- 
tures; that,  bad  he  known  that  the  case  be 
mistakenly  diagnosed  as  a  sprain  was  in  fact 
a  Colle's  fracture,  he  should  probably  hare 
used  splints,  as  that  was  his  usual  custom: 
and  that  it  is  good  surgery  in  most  cases  to 
use  splints,  unless  there  is  some  good  and 
positive  reason  why  you  should  not. 

Thus  have  we  stated,  with  sufficient  full- 
ness and  substantial  accuracy,  we  think,  the 
material  parts  of  the  testimony  of  these  wit- 
nesses on  the  said  question  raised  by  the  mo- 
tion. 

[4]  As  to  whether  the  plaintiff  also  improv- 
ed Drs.  Van  Allen  and  Smith  on  the  sane 
question,  we  think  the  bill  of  exceptions 
clearly  shows  that  she  did  not,  for,  as  we 
have  seen,  the  bill  says  that  the  only  medi- 
cal expert  testimony  introduced  by  ber  on 
that  subject  is  found  In  the  cross-examina- 
tion of  Dr.  Stiles,  and  in  the  testimony  of 
Drs.  Mitchell  and  Lelth,  given  at  the  first 
trial  and  read  at  this.  The  bill  then  goes  on 
to  say,  as  we  have  also  seen,  that  the  de- 
fendant claimed  that  the  plaintiff  did  thus 
improve  them ;  but  it  nowhere  says  that  the 
plaintiff  did,  nor  that  she  claimed  to  do  It 
but,  on  the  contrary,  it  says  that  neither  Dr. 
Van  Allen  nor  Dr.  Smith  qualified  as  experts 
on  that  question,  and  that,  before  Dr.  Smith 
had  given  any  of  the  testimony  set  oat  In  the 
bill  under  exceptions  9  to  11,  Inclusive,  the 
plaintiff  had  attempted  to  qualify  him  on  the 
subject,  and  that  the  court  had  found,  as 
a  fact,  that  he  was  not  qualified.  This  being 
so,  it  cannot  be  said  that  the  plaintiff  intro- 
duced, or  supposed  she  was  introducing,  the 
testimony  of  these  doctors  to  show  a  thine 
that  one  of  them  had  not  qualified  upon,  and 
evidently  could  not,  because  of  his  remote- 
ness from  the  general  neighborhood  of  the 
defendant's  practice,  and  that  the  other,  only 
equally  remote,   had  been  expressly  found 
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not  to  be  qualified  upon.  So  the  defendant 
mistook  below  the  purpose  for  which  the 
plaintiff  used  Drs.  Van  Allen  and  Smith,  sup- 
posing It  was  to  show  that  he  fell  under  the 
local  standard,  whereaB  It  was,  and  must 
have  been,  In  the  circumstances,  only  to  show 
that  his  treatment  was  Injurious,  if  the  local 
standard  was  to  govern,  and  he  failed  to  come 
up  to  it,  or  if  the  issue  should  be  broadened 
to  good  surgery  in  general,  regardless  of  that 
standard.  That  the  plaintiff  so  understood 
the  matter  in  respect  of  establishing  the 
local  standard  Is  shown  by  her  brief  where 
counsel,  referring  to  exceptions  based  upon 
her  alleged  failure  to  prove,  by  expert  evi- 
dence, that  the  defendant  failed  to  treat  her 
with  the  degree  of  care  and  skill  ordinarily 
exercised  by  physicians  and  surgeons  in  the 
same  general  line  of  practice,  and  the  same 
general  neighborhood  as  the  defendant,  re- 
fer to  the  testimony  of  Drs.  Stiles,  Mitch- 
ell and  Leith,  and  to  that  only,  as  suffi- 
cient to  warrant  the  jury  in  finding  such  fall- 
tire. 

[5]  But  the  plaintiff  claims  that  the  par- 
ties, by  the  way  they  tried  the  case,  broad- 
ened the  issue  to  good  surgery  in  general, 
-without  reference  to  location,  as  the  parties 
did  In  Sheldon  v.  Wright,  80  Vt  312,  67  Atl. 
807,  and  that  therefore  the  testimony  of  Drs. 
Van  Allen  and  Smith  was  properly  admitted 
as  to  the  nature  of  her  Injury  and  Its  proper 
treatment,  and  the  difference  in  results  that 
might,  in  their  opinion,  be  expected  to  follow 
such  treatment  as  the  defendant  prescribed, 
and  those  that  they  weuld  expect  to  follow 
from  a  treatment  with  splints,  a  cast,  a  sling, 
or  some  equivalent  device,  to  support  the 
fragments  of  the  injured  bone  and  keep  them 
In  place.  But  this  claim  is  not  well  founded, 
for  the  issue  was  not  thus  broadened.  On 
the  contrary,  the  defendant  insisted  through- 
out, and  the  evidence  on  his  part  tended  to 
show,  as  the  exceptions  state,  that,  in  his 
treatment  of  the  plaintiff,  he  had  and  exer- 
cised all  the  care  and  skill  of  others  practic- 
ing in  the  general  neighborhood  of  Island 
Fond.  And  the  court  expressly  made  that 
the  standard  in  its  charge,  and  told  the  jury 
that  if,  in  the  examination  of  experts,  it 
should  find  that  any  questions  put  to  them, 
or  answers  made  by  them,  referred  to  any 
higher  degree  of  skill,  such  questions  and 
answers  would  be  Immaterial  and  should  not 
be  considered.  The  plaintiff  also  claims  that 
it  should  be  presumed,  in  favor  of  the  ver- 
dict, that  the  court  modified  Its  opinion 
about  Dr.  Smith's  nonqualification  as  to  the 
local  standard,  and  allowed  him  to  testify  as 
an  expert  on  such  questions,  as  his  expert 
testimony  was  in  fact  received,  and  that  the 
testimony  referred  to  on  page  10  of  the  ex- 
ceptions amply  justifies  such  a  conclusion. 
But  if  the  presumption  were  indulged,  or  if 
It  should  be  said,  without  indulging  it,  that 
the  testimony  was  properly  admitted,  it 
would  avail  the  plaintiff  nothing,  unless  she 
showed  that  the  defendant  failed  to  come  up 


to  the  local  standard,  for  the  testimony  does 
not  touch  that  question,  and  cannot  touch  it, 
as  we  have  seen. 

[•]  Having  determined  that  the  plaintiff 
did  not  use  Drs.  Van  Allen  and  Smith  to 
show  that  the  defendant  did  not  come  up  to 
the  requisite  standard  of  care  and  skill  in 
treating  her,  that  question  is  left  to  stand 
for  medical  expert  testimony  solely  upon 
that  of  Drs.  Stiles,  Mitchell,  and  Leith,  in- 
troduced by  her,  the  exceptions  say,  for  the 
purpose  of  showing  that  he  did  not  come  up 
to  that  standard ;  and,  If  her  testimony  did 
not  tend  to  show  that,  her  case  must  fail, 
even  though  his  treatment  was  injurious,  for 
he  is  not  responsible  for  such  treatment  if  he 
exercised  the  requisite  care  and  skill  in  giv- 
ing it;  and  whether  it  did  tend  to  show 
that  he  did  not  exercise  that  care  and  skill 
Is  left  for  us  to  say  on  their  testimony,  which 
is  referred  to  for  that  purpose,  and  we  think 
it  does  not  so  tend,  bnt  tends  the  other  way 
Instead,  as  the  exceptions  virtually  say,  by 
saying  that  the  evidence  on  the  part  of  the 
defendant  tended  to  show  that  he  had  and 
exercised  all  the  care  and  skill  that  physi- 
cians and  surgeons,  practicing  in  the  general 
neighborhood  of  Island  Pond,  in  the  same 
general  line  of  practice  ordinarily,  had  and 
exercised  In  the  treatment  of  like  cases,  and 
Drs.  Stllep,  Mitchell,  and  Leith  were  his 
witnesses.  We  hold,  therefore,  that  there 
was  no  medical  expert  testimony  in  tbe  case 
fairly  and  reasonably  tending  to  show  mal- 
practice by  the  defendant,  and  consequently 
that  his  motion  for  a  verdict  should  have 
been  granted. 

[7]  This  Is  the  third  time  this  case  has 
come  here  from  a  jury  trial.  The  plaintiff 
has  had  a  verdict  and  judgment  each  time. 
The  first  time  the  judgment  was  reversed. 
The  second  time  it  was  affirmed,  but  subse- 
quently reversed  on  a  petition  for  a  new 
trial  based  on  the  misconduct  of  jurors. 
Then  it  came  up  from  the  denial  of  a  mo- 
tion for  a  change  of  venue.  Though  the 
question  now  ruled  upon  does  not  appear  to 
have  been  raised  before,  yet  it  is  fair  to 
presume  that  she  has  now  made  as  good  a 
showing  upon  it  as  she  ever  can;  and,  in 
view  of  this  and  of  the  history  of  the  case, 
we  think  it  ought  not  to  be  remanded,  but 
to  be  ended  here.  In  this  we  follow  Weth- 
erby's  Adm'r  v.  Twin  State  Gas  Co.,  83  Vt. 
189,  75  Atl.  8,  25  L.  B.  A.  (N.  S.)  1220,  21 
Ann.  Cas.  1092. 

Judgment  reversed,  and  judgment  for  the 
defendant  to  recover  his  costs. 

On  Motion  to  Remand  and  Petition  for  a 
New  Trial. 

POWERS,  J.  When  the  foregoing  opinion 
was  read  and  the  judgment  order  announced, 
counsel  for  the  plaintiff  asked  that  the  entry 
order  be  suspended  until  they  could  examine 
the  opinion  and  take  such  action  as  the  in- 
terests  of  their  client  seemed  to  require. 


Digitized  by 


Google 


910 


86  ATLANTIC  REPORTER 


ivt 


Tbis  request  was  granted,  the  entry  order 
was  withheld,  and  the  case  left  with  the 
court  Thereupon  the  plaintiff  filed  a  motion 
to  remand 'the  case  and  a  petition  for  a  new 
trial.  These  have  been  argued  and  consid- 
ered, 

1.  It  baa  come  to  be  the  settled  practice 
of  this  court  to  render  final  judgment  for  the 
defendant  In  cases  situated  as  this  one  was 
when  last  before  us  on  exceptions,  unless  It 
appears,  or  is  made  to  appear,  with  reasona- 
ble certainty  that,  in  another  trial,  the  plain- 
tiff can  supply  the  evidence  which  is  found 
to  have  been  lacking  In  the  previous  one. 
The  plaintiff  evidently  appreciates  the  re- 
quirements of  this  rule,  and  she  seeks  to 
bring  her  case  within  its  proviso  by  showing 
that,  In  another  trial,  she  can  supply  the 
missing  evidence. 

[I]  Our  attention  Is  first  called  to  certain 
statements  as  to  the  tendency  of  the  evi- 
dence in  a  former  trial  found  in  the  bill 
of  exceptions,  and  the  opinion  of  this  court 
when  that  trial  was  under  review,  and  It 
is  said  that  these  show  that  the  missing  evi- 
dence is  available.  But  the  statement  in  the 
opinion  is  doubtless  a  mere  recital  of  the 
statement  In  the  bill;  and  the  bill  was 
prepared  to  present  the  questions  raised  at 
that  trial.  It  was  then  binding  on  us  and 
all  concerned  as  to  the  facts  stated;  but 
we  cannot  accept  It  here  upon  the  questions 
now  presented.  If  there  was  evidence  of  the 
tendency  stated,  It  is  for  the  plaintiff  to 
produce  the  transcript  and  point  It  out,  or 
otherwise  bring  It  to  our  attention.  The 
depositions  of  Drs.  Sargent  and  Elle  are 
pointed  to  as  furnishing  the  missing  evi- 
dence. In  other  words,  the  claim  Is  that  the 
testimony  of  these  doctors  fairly  and  rea- 
sonably tends  to  show  that  the  defendant, 
by  omitting  to  use  splints  or  some  similar 
device  in  his  treatment  of  the  plaintiff's  In- 
juries, did  not  exercise  the  care  and  skill 
then  exercised  by  physicians  and  surgeons,  in 
the  same  general  line  of  practice,  in  the 
treatment  of  like  cases  in  the  same  general 
neighborhood.  These  depositions  were  tak- 
en ex  parte  and  attached  to  the  petition  for 
a  new  trial,  and  furnish  the  newly  discov- 
ered evidence  on  which  the  petition  is  based, 
so  far  as  it  is  based  upon  such  evidence.  The 
defendant,  however,  afterwards  took  the  fur- 
ther depositions  of  these  witnesses  and  sea- 
sonably filed  the  same.  There  Is  no  reason 
why  we  should  not  consider  the  testimony  of 
these  doctors  under  the  motion  to  remand, 
though,  of  course,  we  must  consider  their 
testimony  as  a  whole,  without  regard  to  who 
procured  it  to  be  taken. 

In  determining  the  Importance  here  to  be 
ascribed  to  these  depositions,  and  In  estimat- 
ing the  probable  effect  of  the  evidence  there- 
in contained  upon  the  result  of  another  trial, 
it  must  be  kept  in  mind  that  the  plaintiff 
has  so  framed  her  declaration  as  to  be  en- 
titled to  a  recovery,  If  the  defendant  was 


1  negligent  either  In  his  diagnosis  or  treat- 
ment. 

[I]  It  must  be  admitted  that  there  was 
evidence  tending  to  show  that  the  plaintiff's 
injuries  were,  in  fact,  fractures.  The  de- 
fendant treated  them  as  sprains.  Was  h* 
negligent  in  making  his  diagnosis?  And  this 
la  no  more  than  asking  if,  in  his  effort  to  as- 
certain the  character  and  extent  of  the  in- 
juries, he  had  and  exercised  the  care  and 
skill  then  had  and  exercised  by  physician* 
and  surgeons  In  the  examination  of  like 
cases  in  that  locality.  If  this  question  is 
answered  in  the  defendant's  favor,  liability 
can  be  established  only  by  proof  of  negligent 
treatment;  and,  In  proving  this,  it  must 
be  remembered  that  his  mistake  in  the  diag- 
nosis was  free  from  legal  fault.  In  other 
words,  treatment  Is  to  accord  with  the  di- 
agnosis; and,  in  judging  it,  it  must  be  re- 
ferred to  the  diagnosis,  assuming,  of  coarse, 
that  there  is  no  negligence  during  the  treat- 
ment In  not  discovering  the  true  nature  of 
the  injury. 

[10]  A  physician  is  bound  to  give  his  pa- 
tient a  careful  and  thorough  examination,  so 
far  as  the  circumstances  will  admit,  uslnr 
such  care  and  skill,  and  such  methods  of  di- 
agnosis for  discovering  the  nature  of  the  ail- 
ment or  injury,  as  are  required  by  the  rules 
of  good  local  practice.  If,  In  the  exercise  of 
such  care  and  skill,  either  at  the  first  exam- 
ination or  during  the  subsequent  treatment, 
the  plaintiff's  fractures  would  have  been  dis- 
covered, the  defendant's  failure  to  discover 
them  would  amount  to  actionable  negligence. 
Rogers  v.  Kee  (Mich.)  137  N.  W.  260. 

[II]  The  defendant's  conduct  hi  this  be- 
half must  be  judged  by  what  he  saw  and 
knew,  or  ought  to  have  seen  and  known,  at 
that  time,  not  by  what  may  have  developed 
or  come  to  light  since;  and,  if  conditions 
were  such  that  the  nature  of  the  injuries  be- 
came a  matter  of  judgment  merely,  the  de- 
fendant cannot  be  held  liable,  though  be 
erred.  Rann  v.  Twitchell,  82  Vt.  19,  Tl  AU. 
1045,  20  U  R.  A.  (N.  S.)  1030.  On  this  ques- 
tion, Drs.  Sargent  and  Elle  are  better  wit- 
nesses for  the  defendant  than  they  are  for 
the  plaintiff.  For  while  they  testify  to  the 
ordinary  symptoms  of  Colle's  fracture,  and 
that  these  are  usually  characteristic  and  eas- 
ily recognized,  both  admit  that,  if  the  condi- 
tion and  appearance  of  the  plaintiff's  wrists 
was  what  the  defendant's  evidence  tended  to 
show,  the  Injuries  might  easily  be  mistakes 
for  sprains.  And  this,  they  admit,  Is  a  mis- 
take which  standard  writers  say  Is  not  un- 
common. There  is  no  evidence  before  us. 
new  or  old,  to  indicate  that  the  condition  and 
appearance  of  the  wrists  was  any  different 
than  the  defendant  testifies;  nothing  to  con- 
tradict his  statements  as  to  what  he  did: 
nothing  to  show  that  he  found  any  deformi- 
ty, or  that  any  existed;  nothing  to  discredit 
bis  claim  that  there  was  no  crepitus.  These 
doctors  suggest  some  additional  tests,  which 
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might  be  applied  la  a  doubtful  case,  but  do 
not  make  their  omission  malpractice.  The 
conduct  of  a  physician  Is  to  be  Judged,  not 
by  what  usually  appears  and  can  be  discov- 
ered In  such  cases,  but  by  what  appears  or 
could  be  discovered  In  the  instant  case.  Ev- 
erything goes  to  show  that  this  was  not  a 
usual  case,  but  an  unusual  one,  with  condi- 
tions so  obscure  that  the  defendant's  failure 
to  discover  the  fractures,  If,  Indeed,  any  ex- 
isted, was  not  due  to  professional  negligence. 
We  do  not  say  that  such  negligence  could 
not  be  established  by  circumstantial  evi- 
dence, nor  that  cases  might  not  come  up  In 
which  the  result  Itself  might  not  afford  some 
evidence  thereof;  but  here  the  result  strong- 
ly makes  In  the  defendant's  favor.  The 
plaintiff's  recovery  is  so  complete,  both  as 
regards  function  and  deformity,  as  to  indi- 
cate very  strongly  that  the  defendant's  mis- 
taken diagnosis,  if  it  was  such,  was  not  due 
to  negligence. 

[12]  The  evidence  Is  overwhelmingly  to  the 
effect  that  the  result  Is  as  good  as  could  be 
expected  by.  the  most  skillful  treatment 
And  the  radiographs  before  us  show  such  a 
complete  and  perfect  restoration  of  the  in- 
jured wrists  that  any  abnormal  conditions 
now  existing  are  so  alight  as  to  escape  the 
untrained  eye.  This  result,  however,  is  not 
to  be  taken  as  conclusive  on  the  question  of 
the  defendant's  liability  for  negligent  treat- 
ment For,  though  the  ultimate  result  Is  all 
that  could  be  expected,  If  the  defendant  neg- 
ligently adopted  a  course  of  treatment  which 
resulted  In  greater  suffering  or  longer  dis- 
ability than  would  otherwise  have  followed 
the  injuries,  he  would  be  liable  to  that  ex* 
tent    Bogers  v.  Kee,  supra. 

The  question  of  negligent  treatment  as  we 
have  seen,  is  to  be  referred  to  the  diagnosis. 
If  this  is  free  from  negligence,  and  the  treat- 
ment is  in  accord  therewith,  no  cause  of  ac- 
tion for  malpractice  exists.  So  it  remains 
for  us  to  examine  the  evidence  before  us  to 
see  if  there  Is  anything  fairly  and' reason- 
ably tending  to  show  that  the  treatment  here 
was  not  In  accord  with  the  rules  of  good  lo- 
cal practice  In  cases  of  severe  sprains  of  the 
■wrist 

Again,  our  attention  la  called  to  the  depo- 
sitions already  referred  to.  It  Is  true  that 
Dr.  Sargent  testifies  that  he  uses  splints  in 
cases  of  severe  sprains  of  the  wrist ;  that  he 
does  so  to  keep  the  Joint  at  rest  and  reduce 
swelling,  for  practically  the  same  purpose  as 
In  case  of  Colle's  fracture;  and  that  in  s 
case  of  severe  sprain,  with  a  possibility  of 
a  slight  Colle's  fracture,  treatment  with 
splints  would  be  safer.  But  the  doctor  does 
not  undertake  to  say  that  in  view  of  the  un- 
usual character  of  this  injury,  the  use  of 
splints  by  a  physician,  who  was  treating  the 
patient  for  a  sprain,  was  required  by  the 
rules  of  good  local  practice,  or  would  have 
decreased  the  pain  or  produced  an  earlier 
recovery,  or  contributed  to  a  better  result 


Dr.  Bile  says  that  a  severe  sprain  may  get 
well  alone,  but  a  bandage  and  liniment  are 
good,  and  rest  is  essential ;  that  he  gets  the 
rest  by  a  bandage  or  splint;  and  that  these 
are  in  common  use.  But  there  is  nothing  in 
this  statement  to  show  that  by  the  standard 
here  involved,  the  rest  and  liniment  are  not 
sufficient 

We  must  assume  that  jurors  will  weigh 
evidence  candidly  and  Impartially,  and  on  a 
careful  review  of  this  record,  In  the  light 
shed  upon  the  case  by  the  depositions  re- 
ferred to,  we  are  satisfied  that  the  case  should 
not  be  remanded.  Claim  is  made  that  the 
history  of  the  case  shows  that  there  Is  merit 
in  the  plaintiff's  claim.  But  to  us  the  history 
of  the  case  shows  some  other  things;  and 
we  are  satisfied  that  the  ends  of  Justice  are 
more  apt  to  be  served  by  a  final  judgment 
here  than  by  a  remand  of  the  case.  We 
reach  this  conclusion  without  regard  to  those 
suggestions  in  the  plaintiff's  brief,  which  are 
predicated  upon  the  assumption  that  there 
Is  something  wrong  In  our  decision  on  the 
exceptions.  The  doctrine  of  the  law  of  the 
case  applies;  and,  right  or  wrong,  it  will  not 
be  changed  on  this  motion.  Whether  this 
doctrine  is  anything  more  than  a  rule  of  pro- 
cedure, and  whether  it  Is  subject  to  no  ex- 
ception whatever,  we  do  not  now  say.  And, 
lest  it  might  be  thought  that  this  suggestion 
implies  a  doubt  of  the  soundness  of  that  de- 
cision, we  take  occasion  to  Bay  that  we  are 
fully  satisfied  that  it  is  correct 

[IS,  14]  The  plaintiff  says  that  her  counsel 
were  misled  by  the  attitude  of  the  trial 
court:  First  in  deciding  that  Dr.  Smith  was 
not  qualified  to  testify  to  the  local  standard ; 
and,  second,  by  the  opinion  expressed  by  the 
presiding  Judge  that  there  was  evidence  tend- 
ing to  show  that  the  defendant's  conduct 
fell  under  that  standard.  But  if  the  rul- 
ing regarding  Dr.  Smith  was  a  surprise,  a 
continuance,  if  required,  should  have  been 
asked  for.  And,  besides,  It  appears  that  the 
plaintiff  had  an  abundance  of  time  to  call 
other  witnesses  to  this  point  And,  as  to  the 
other  point  the  responsibility  was  upon 
counsel,  and  not  the  court 

[II]  2.  The  defendant  moves  to  dismiss 
the  petition  for  a  new  trial,  assigning  vari- 
ous reasons  therefor.  The  petition  is  not 
supported  by  the  affidavit  of  the  petitioner, 
as  required  by  the  rules  of  this  court  Such 
an  omission  was  held  to  be  fatal  to  the  pe- 
tition In  Taft  v.  Taft,  82  Vt  64,  Tl  Atl.  831. 
It  is  not  supported  by  the  affidavit  of  all  the 
attorneys  then  acting  for  her.  This  omis- 
sion would  be  fatal,  for  nothing  appears  to 
take  the  case  out  of  the  ordinary  rule,  the 
purpose  of  which  would  not  be  served  If  all 
the  attorneys  did  not  attach  their  affidavits. 

[10]  The  testimony  relied  upon  as  newly 
discovered  was  not  taken  upon  notice,  as 
the  rule  contemplates,  though  it  does  not 
expressly  require  it  This  is  made  plain 
enough  when  the  purpose  of  attaching  the 
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evidence  Is  recalled — that  this  court  may 
estimate  Its  probable  effect  upon  the  result 
of  another  trial.  No  adequate  estimate 
could  be  made,  unless  the  effect  of  cross- 
examination  was  to  be  seen.  Besides,  the 
rule  expressly  requires  the  petitionee's  evi- 
dence to  be  taken  on  notice,  and  It  must  be 
that  It  was  the  purpose  of  the  rule  to  treat 
both  parties  alike  In  this  respect 

[17]  (But,  beyond  this,  we  deem  the  evi- 
dence relied  upon  neither  newly  discovered 
nor  sufficient  The  two  doctors  were  within 
easy  reach  of  the  petitioner's  counsel  at  all 
times.  Her  leading  counsel  had  talked  with 
them  regarding  these  matters.  No  sufficient 
excuse  is  shown  for  being  Ignorant  of  Just 
what  they  would  testify  to,  If  called.  Not 
only  this,  but  the  character  of  the  evidence 
which  they  give  Is  not  such  as  to  make  it 
probable  that  the  true  Issue  in  the  case, 
perhaps  now  for  the  first  time  fully  under- 
stood, would  be  found  In  the  plaintiff's  favor. 

Motion  overruled.  Petition  dismissed  with 
costs.     Let  the  Judgment  order  be  entered. 


LIVINGSTONE  MFO.  CO.  v.  RIZZI  BROS. 

(Supreme  Court  of  Vermont     Washington. 
Feb.  5,  1913.) 

1.  Appeal  and   Error  (j  1058*)— Harmless 
Ebror—  Exclusion  of  Evidence. 

Any  error  in  exclusion  of  offered  evidence 
was  harmless;  the  same  witness  being  subse- 
quently allowed  to  give  it 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  88  4186,  4200-4206;  Dec. 
Dig.  §  105a*] 

2.  Trial  (|  46*)— Introduction  or  Evidence 
— Offer  of  Proof. 

The  question  asked  of  defendant  by  Ms 
counsel,  immediately  after  plaintiff,  for  purpose 
of  laying  foundation  for  admission  of  a  letter, 
showed  It  to  defendant,  and  he  identified  it  and 
admitted  that  he  wrote  it  not  being  cross-ex- 
amination, and  the  expected  answer  not  being 
obviously  disclosed,  an  offer  of  proof  was  neces- 
sary to  make  erroneous  the  exclusion,  on  ob- 
jection, of  the  question. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  110-114;    Dec.  Dig.  |  45.*) 

3.  Trial  (|  60*)— Order  of  Proof. 

The  exclusion  of  the  question  asked  of  de- 
fendant by  his  counsel,  while  defendant  was  be- 
ing examined  by  plaintiff,  which  was  not  cross- 
examination,  was  not  error;  its  effect  being 
only  to  defer  it  till  defendant  had  the  case. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  88  141-146;   Dec  Dig.  |  60.*] 

4.  Appeal  and  Error  (J  1067*)— Harmless 
Error— Exclusion  or  Evidence. 

Exclusion  of  the  question  asked  of  defend- 
ant by  his  counsel,  what  a  certain  payment  was 
for,  was  not  error;  plaintiff  admitting  that  de- 
fendant when  paying  it  said  it  was  for  the 
purpose  claimed  by  defendant 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ||  4104-4199,  4205;  Dec.  Dig. 
i  1067.*] 
6.  Appeal  and  Error  (I  1058*)— Harmless 

Error— Exclusion  or  Evidence. 

Exclusion  of  the  question  of  his  counsel  to 
defendant  what  a  certain  payment  made  by 
him,  was  for,  was  not  error;    his  letter,  In- 


closing his  check  for  the  payment  end  stating 
what  it  was  for,  being  admitted  in  evidence. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  88  4195,  4200-4206;  Dec 
Dig.  i  1068.*] 

6.  Witnesses  (I  288*)  —  Examination  —  Re- 
direct. 

The  subject  of  the  relation  to  plaintiff  of 
O.,  claimed  by  defendant  to  be  plaintiff's  selling 
agent,  having  first  been  touched  on  cross-exami- 
nation of  plaintiffs  witness,  he  could  testiij 
thereon  on  redirect 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  8  1003;  Dec  Dig.  I  288.*] 

7.  Appeal  and  Error  (f  1060*)— Harmless 
Error— Admission  of  Evidence. 

If  there  was  no  evidence  in  support  of 
defendant's  claim  that  a  certain  person  was 
plaintiff's  agent,  admitting  plaintiff's  evidence 
that  he  was  not  such  agent  was  harmless. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ft  4153-4160,  4166;  Dec 
Dig.  |  1050.*] 

8.  Witnesses  (8  268*)— Cross-Examinatios. 
.    A  question  asked  by  defendant  of  plaintiff's 

witness  being  on  the  erroneous  theory  of  there 
being  evidence  that  he  was  plaintiff's  agent  ex- 
clusion of  it,  as  not  being  proper  cross-examina- 
tion, with  the  effect  of  deferring  it  till  defendant 
had  the  case,  was  proper. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  H  931-948;    Dec  Dig.  f  268.*] 

9.  Principal  and  Agent  (8  23*)— Evidence 
of  Agency. 

Acts  and  sayings  of  an  alleged  agent  an 
not  sufficient  to  show  his  agency. 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Agent  Cent  Dig.  8  41;  Dec  Dig.  f  23.*] 

10.  Evidence  (|  258*)— Acts  and  Declara- 
tions of  Agent— Preliminary  Proof. 

Before  the  acts  and  declarations  of  an  al- 
leged agent  can  be  received  against  the  prin- 
cipal, there  must  be  evidence  of  the  agency. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  88  1006,  1007;   Dec.  Dig.  f  258.*] 

11.  Principal  and  Agent  (i  16*6*)— Agency 
by  Ratification. 

Before  agency  by  ratification  can  be  shown, 
it  must  appear  that  the  alleged  principal  knew 
what  had  been  done,  and  that  it  had  been  done 
for  him,  and  assented  thereto. 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Agent  Cent  Dig.  if  627-633;  Dec  Dig. 
|  166*] 

12.  Commerce  (|  46*)— Interstate  Commerce 
—State  Control. 

The  sale  of  an  article  to  be  shipped  from 
another  state  to  Vermont  followed  by  such  ship- 
ment, is  interstate  commerce,  not  subject  to 
state  control,  and  therefore  not  affected  by  P. 
S.  8  776,  prohibiting  a  foreign  corporation  main- 
taining an  action  in  the  state  on  a  contract 
made  in  it  unless  it  has  obtained  the  certificate 
required  by  section  774  for  a  foreign  corpora- 
tion to  do  business  in  the  state 

[Ed.  Note.— For  other  cases,  see  Commerce, 
Cent  Dig.  H  100, 113, 126 ;  Dec.  Dig.  |  46.*] 

Exceptions  from  Washington  County 
Court;    William  H.  Taylor,  Judge. 

General  assumpsit  by  the  Livingstone  Man- 
ufacturing Company  against  Rlxal  Bros. 
Verdict  and  judgment  for  plaintiff,  and  de- 
fendants bring  exceptions.    Affirmed. 

Argued  before  HOWELL,  C  J.,  and  MTN- 
SON,  WATSON,  HASELTON,  and  POWERS, 
JJ. 


•Tor  other  cases  see  umi  topic  and  section  NUMBER  In  Doo.  Dig.  ft  Am.  Dig.  Key-No.  Series  *  Rep'r  Iad« 
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John  W.  Gordon,  of  Barre,  for  plaintiff. 
M.  M.  Gordon,  of  Barre,  for  defendants. 

POWERS,  J.  The  plaintiff  Is  a  corpora- 
tion organized  under  the  laws  of  the  siate 
of  Maine,  having  Its  principal  place  of  busi- 
ness at  Rockland,  in  that  state.  It  manu- 
factures and  sells  granite  cutting  machines, 
and  among  these  Is  one  known  as  the  Pad- 
bury  surfacer.  The  plaintiff's  evidence  tend- 
ed to  show  that  one  Carroll,  who  resides  In 
Barre,  was  its  agent  in  selling  granite  tools 
and  supplies,  and  had  been  such  agent  since 
March  1, 1910;  that  Carroll  solicited  and  ob- 
tained the  order  for  the  surfacer  here  In 
question ;  that  the  defendants  did  not  want 
the  bush  hammer  which  went  with  it,  and 
asked  Carroll  to  get  a  price  on  the  machine 
without  this  hammer;  that  a  week  or  so 
after  this  talk  Carroll  received  word  that  the 
plaintiff  would  furnish  the  machine,  without 
the  hammer,  for  $226;  that  he  so  reported 
to  the  defendants,  who  gave  him  an  order 
for  the  machine,  which  he  forwarded  to 
the  plaintiff  at  Rockland;  that  the  plaintiff 
shipped  the  machine  to  the  defendants,  and 
it  was  Bet  up  in  their  shed  at  Barre  and 
turned  over  to  them  August  23,  1910;  that 
Carroll  was  the  only  person  with  authority 
to  solicit  or  obtain  this  order,  and  that  the 
Graham  whose  name  appears  in  the  case  was 
only  employed  to  do  certain  repairing  for 
the  plaintiff;  that  the  defendants  kept  and 
used  the  machine,  without  notice  of  its  non- 
acceptance  being  given  to  the  plaintiff  or  its 
agent,  Carroll,  until  December  5,  1910,  when 
they  wrote  the  plaintiff  a  letter,  inclosing  a 
check  for  $75,  stating  that  this  was  In  pay- 
ment for  the  surface  cutter  (head),  and  that 
the  frame  was  unsatisfactory  and  subject 
to  plaintiff's  order. 

[1]  1.  The  plaintiff  called  Stephen  R.  Riz- 
zl,  one  of  the  defendants,  as  a  witness,  and 
showed  by  him  that  the  plaintiff  sent  the  de- 
fendants monthly  statements  showing  the 
amount  claimed  to  be  the  full  contract  price, 
$225,  and  requesting  payment,  and  that  the 
defendants  never  made  reply  to  these  state- 
ments until  they  sent  the  letter  of  Decem- 
ber 5th,  hereinbefore  referred  to,  claiming 
that  this  silence  and  failure  to  complain  was 
a  circumstance  from  which  an  Inference 
against  them  could  be  drawn.  Thereupon  the 
defendants  offered  to  show  that  they  bought 
the  machine  from  one  Graham,  and  that  they 
notified  him  of  the  unsatisfactory  condition 
of  the  machine,  and  that  that  was  the  reason 
why  they  did  not  sooner  notify  the  plaintiff. 
This  evidence  was  excluded,  and  the  defend- 
ants excepted.  We  need  not  examine  this 
question;  for  the  witness  was  later  allowed 
to  say  that  the  reason  why  they  did  not 
sooner  notify  the  plaintiff  was  that  they  had 
nothing  to  do  with  Mr.  Livingstone  (evidently 
meaning  the  plaintiff)  about  the  machine,  be- 
cause they  bought  it,  not  through  Livingstone, 
but  through  Graham.    So  if  there  was  any 

85A.-68 


error  in  excluding  the  offered  evidence,  it 
was  rendered  harmless  by  Its  subsequent  ad- 
mission. In  re  Claflin's  Will,  75  Vt  19,  52 
AtL  1053,  68  L.  R  A.  261;  Walker  v.  Col- 
lins, 61  Vt  642,  17  AtL  744;  Davis  v.  Ran- 
dall, 85  Vt  70,  81  AtL  250;  Hlndle  v.  Hea- 
ley,  204  Mass.  48,  90  N.  E.  511. 

[2-6]  2.  For  the  purpose  of  laying  a  foun- 
dation for  the  admission  of  the  letter  of  De- 
cember 5th,  the  plaintiff  showed  the  letter 
to  this  defendant,  and  the  latter  identified  it 
and  admitted  that  he  wrote  it  for  his  firm. 
Thereupon  the  defendants'  counsel  asked  the 
witness  what  the  $75  payment  was  for.  An 
objection  being  made,  the  question  was  ex- 
cluded, and  the  defendants  excepted.  Vari- 
ous reasons  might  be  given  why  this  ruling 
was  free  from  error.  In  the  first  place,  it 
was  not  cross-examination,  and  no  offer  was 
made,  and  the  record  does  not  so  obviously 
dlslose  the  expected  answer  as  to  make  an 
offer  unnecessary.  Again,  the  ruling  only 
deferred  the  question  until  the  defendants 
had  the  case.  And  still  further,  Mr.  Bick- 
neU,  the  plaintiff's  manager,  admitted  that 
the  defendants  said,  when  they  paid  the  $75, 
that  it  was  for  the  "head"  which  went  with 
the  machine.  And,  finally,  the  letter  Itself 
was  admitted,  and  it  showed  this  fact 

[1,7]  3.  When  Mr.  Bicknell  was  on  the 
stand,  counsel  for  the  defendants  cross-ques- 
tioned him  regarding  Graham's  relation  to 
the  plaintiff  and  the  order  for  this  surfacer. 
This  was  new  matter  and  a  subject  not  al- 
luded to  In  his  direct  examination.  On  redi- 
rect examination,  he  was  allowed  to  testify, 
subject  to  defendants'  objection  and  excep- 
tion, that  Graham  had  never  been  employed 
by  the  plaintiff  to  make  a  contract  for  this 
surfacer.  In  this  there  was  no  error.  The 
defendants'  theory  was  that  Graham  was  the 
selling  agent.  If  there  was  any  evidence  In 
the  case  tending  to  sustain  this  claim,  this 
evidence  was,  on  plainest  principles,  ad- 
missible to  meet  it;  if  there  was  not  any 
evidence  so  tending,  its  admission  could  have 
done  no  harm. 

II]  4.  Graham  was  a  witness  for  the  plain- 
tiff. He  testified  that  all  he  had  to  do  with  the 
sale  of  the  machine  was  to  notify  Carroll 
that  the  defendants  wanted  a  surfacer,  and  to 
recommend  it  to  them;  that  he  made  cer- 
tain repairs  on  it  and  left  it  In  apparently 
good  condition.  No  evidence  had  come  into 
the  case  to  show  that  Graham  was  plaintiff's 
agent,  or  that  he  had  any  authority  to  re- 
ceive notice  to  take  the  machine  away,  or 
that  he  had  communicated  to  the  plaintiff, 
or  any  of  its  officers  or  agents,  the  talk  he 
had  with  the  defendants  about  the  machine. 
The  defendants  then  claimed  the  right  to 
ask  him  if  the  defendants  did  not  at  some 
time  notify  him  to  take  the  machine  away, 
basing  the  claim  on  the  ground  that  the  wit- 
ness had  testined  that  the  sale  was  made 
through  him,  and  that  the  plaintiff  had  rati- 
fied his  acts  by  accepting  the  order  and  ship- 
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ping  the  machine.  The  evidence  was  ex- 
cluded, but  only  because  It  was  not  proper 
cross-examination,  and  therefore  should  be 
deferred  until  the  defendants  had  the  case. 
The  position  of  the  court  was  correct  and 
the  ruling  free  from  error. 

[1, 10]  It  was  the  claim  of  the  defendants 
all  along  through  the  trial  that  Graham  was 
the  plaintiffs  agent  Many  of  the  exceptions 
argued  before  us  are  predicated  upon  the 
assumption  that  there  was  evidence,  either 
offered  or  received,  which  tended  to  estab- 
lish such  agency,  if  not  by  appointment,  by 
adoption.  But  this  claim  cannot  be  sustain- 
ed. The  only  evidence  of  an  agency  by  ap- 
pointment, either  received  or  offered,  was 
such  as  was  afforded  by  the  acts  and  sayings 
of  Graham,  the  alleged  agent  This  was  not 
enough.  Agency  may  be  shown  by  circum- 
stantial evidence ;  but  the  mere  fact  that  one 
person  assumes  to  act  for  another  Is  not  of 
Itself,  sufficient  to  establish  the  relation  of 
principal  and  agent  3  Ell.  Ev.  |  1636.  The 
acts  and  admissions  of  an  agent  in  the  scope 
of  his  employment  are  admissible  against 
the  principal.  But  this  rule  presupposes  two 
things:  That  there  is  evidence  tending  to 
prove  the  agency;  and  that  the  act  or  admis- 
sion Is- within  its  scope.  "The  fact  of  agency 
must  of  course,  be  somehow  evidenced  before 
the  alleged  agent's  declarations  can  be  receiv- 
ed as  admissions;  and  therefore  the  use  of  the 
alleged  agent's  assertions  that  he  is  agent 
would,  for  that  purpose,  be  Inadmissible,  as 
merely  begging  the  very  question."  2  Wig. 
Ev.  §  1078.  This  is  the  established  doctrine 
of  this  court  It  was  announced  in  Dicker- 
man  v.  Fire  Insurance  Co.,  67  Vt  60ft,  32 
Atl.  480,  wherein  it  was  held  that  the  fact 
that  one  claiming  to  be  the  agent  of  a  fire 
insurance  company  had  Its  blank  proofs  of 
loss  was  not  evidence  tending  to  show  that 
he  was  the  agent  of  that  company.  It  was 
said,  in  Slas  v.  Consolidated  Lighting  Co., 
73  Vt  35,  50  Atl.  554,  that  "it  is  well  set- 
tled that  the  agency  must  be  shown  before 
the  acts  or  declarations  of  the  agent  can  be 
received  against  the  principal,"  and  this  was 
approved  in  Prouty  v.  Nichols,  82  Vt.  181,  72 
Atl.  988,  137  Am.  St  Rep.  996. 

[11]  Nor  can  the  defendants  stand  on  the 
ground  of  ratification ;  for  there  was  no  of- 
fer to  show  knowledge  on  the  part  of  the 
plaintiff  of  what  Graham  was  doing  or  had 
done.  Before  ratification  takes  place,  knowl- 
edge and  assent  express  or  Implied,  must  be 
shown.  3  Ell.  Ev.  1635.  The  alleged  prin- 
cipal must  not  only  know  what  has  been 
done,  but  that  It  was  done  for  him.  "Acts 
done  and  declarations  made  by  one  assum- 
ing to  be  agent  do  not  and  cannot  prove 
the  agency,  or  the  extent  of  the  agenfs 
power,  unless  they  are  made  known  to  the 
principal  and  In  some  way  ratified  by  him, 
after  being  informed  of  what  bad  been  done, 
and  the  character  in  which  It  was  done." 
Huntsvile,  etc.,  Ry.  .Co.  v.  Corpenlng,  97  Ala. 
681,  12  South.  295;  Reynolds  v.  Continental 


Ins.  Co.,  86  Mich.  131.  This,  too,  to  a  rule 
frequently  recognized  by  this  court.  Vt  Dig. 
2222  et  seq. 

[12]  At  the  close  of  all  the  evidence,  the 
defendants  moved  for  a  directed  verdict, 
on  the  ground  that  it  had  been  shown  that 
the  plaintiff  was  a  foreign  corporation  doing 
business  in  this  state,  and  had  not  proved  a 
compliance  with  P.  S.  f  774;  wherefor  It  «u 
precluded  by  P.  S.  §  776,  from  maintaining 
this  action.  This  motion  was  overruled  pro 
forma,  and  the  defendants  excepted.  The 
reply  to  this  contention  Is  that  the  subject- 
matter  of  this  contract  Is  interstate  com- 
merce, and  consequently  Is  not  subject  to 
state  control,  and  the  statute  cannot  apply. 
Assuming  that  the  burden  of  proof  was  on 
the  plaintiff  to  show  compliance  with  the 
statute  referred  to,  and  assuming  that  the 
evidence  shows  that  the  plaintiff  was  "doing 
business"  in  this  state,  and  assuming  still 
further  that  this  contract  was  made  in  this 
state,  the  motion  was  properly  overruled. 

That  the  power  of  a  state  to  regulate  and 
control  foreign  corporations  seeking  to  do 
business  therein  Is  limited  by  the  provisions 
of  the  federal  Constitution  regarding  inter- 
state commerce  Is  common  learning.  It  was 
fully  recognized  by  this  court  in  Internation- 
al Text-Book  Co.  v.  Lynch,  81  Vt  101,  69 
AtL  641.  The  following  are  some  of  the 
cases  decided  in  state  courts,  wherein  stat- 
utes similar  to  ours  have  been  held  to  be  in- 
effective because  they  interfered  with  Inter- 
state commerce:  Greek-American  Sponge  Cj. 
v.  Richardson  Drug  Co.,  124  Wis.  469,  ICC 
N.  W.  888,  109  Am.  St  Rep.  961;  Colt  &  Co. 
v.  Sutton,  102  Mich.  324,  60  N.  W.  690,  23  L. 
R.  A  819;  Mearshon  v.  Pottsville  Lumber 
Co.,  187  Pa.  12,  40  Ati.  1019,  67  Am.  St  Rep. 
560 ;  Lehigh  Portland  Cement  Co.  v.  McLean. 
245  111.  326.  92  N.  E.  248,  137  Am.  St  Rep. 
322.  See,  also,  note  to  Hesslg-Ellls  Drug  Co. 
v.  Sly,  22  Ann.  Gas.  554. 

The  question  presented  is  a  federal  one. 
and  the  decisions  thereon  of  the  Supreme 
Court  of  the  United  States  are,  of  course, 
binding  upon  us.  It  was  held,  in  Interna- 
tional Text-Book  Co.  v.  Plgg,  217  U.  S.  91. 
30  Sup.  Ct  481,  64  L.  Ed.  678,  24  U  R.  A 
(N.  S.)  493,  18  Ann.  Cas.  1103,  that  a  Kan- 
,sas  statute  of  similar  Import  was  an  uncon- 
stitutional Interference  with  Interstate  com- 
merce, and'  that  the  action  could  be  main- 
tained, notwithstanding  the  statutory  provi- 
sions to  the  contrary.  When  the  Lynch  Case, 
hereinbefore  cited,  which  arose  under  a  stat- 
ute not  essentially  differing  from  the  one 
here  Involved,  reached  the  Supreme  Court 
of  the  United  States,  It  was  held  that  the 
business  of  that  plaintiff  was  Interstate  com- 
merce and  beyond  the  reach  of  the  statute. 
International  Text-Book  Co.  v.  Lynch,  21S  C. 
S.  664,  31  Sup.  Ct  225,  64  L.  Ed.  120L  The 
opinion  therein  Is  a  mere  memorandum ;  the 
court  being  content  merely  to  follow  the  Pig? 
Case. 

The  case  In  band  is  a  much  dearer  case  of 
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Interstate  commerce,  and  Is  obviously  of  that 
class  over  which  the  power  of  Congress  Is 
exclusive,  since  It  includes  the  transportation, 
purchase,  and  sale  of  commodities.  This  is 
shown  by  State  v.  Peet,  80  Vt  449,  68  Atl. 
661, 14  L.  R  A.  (N.  8.)  677,  130  Am.  St  Bep. 
998,  a  case  wherein  the  principle  here  in- 
volved is  satisfactorily  discussed. 

In  the  consideration  of  this  question,  we 
have  treated  the  case  Just  as  counsel  have 
presented  It  and  have  given  no  considera- 
tion to  the  question  whether  a  motion  for  a 
verdict  could  be  sustained,  even  if  the  case 
was  one  to  which  the  statute  could  be  ap- 
plied.   This  question  is  not  raised. 

There  was  nothing  for  the  Jury,  and  the 
court  properly  directed  a  verdict  for  the 
plaintiff  for  the  amount  of  its  claim. 


LEE-  v.  FOLLENSBY  et  aL 

(Supreme  Court  of  Vermont    Caledonia.    Jan. 
21,  1913.) 

1.  Evidence  (|  178*) — Secondary  Evidence— 
Preliminary  Evidence. 

Where  plaintiff  testified-  that  he  had  re- 
ceived a  receipt  from  defendants,  and  referred 
to  it  in  a  letter  to  the  defendants,  which  was 
introduced  in  evidence,  and  that  a  letter  from 
defendants  referred  to  the  contents  of  this  let- 
ter, sufficient  connection  was  shown  between 
plaintiffs  letter,  the  receipt,  and  defendants' 
letter  to  permit  him  to  testify  to  the  contents 
of  defendants'  letter,  which  was  lost,  over  ob- 
jection that  plaintiff  was  not  shown  to  be  ac- 
quainted with  defendants'  signature. 

[Ed.   Note. — For   other  cases,   see   Evidence, 
Cent  Dig.  §5  580-594 ;   Dec.  Dig.  |  178.*] 

2.  Witnesses  ft  256*)— Refreshing  Memory 
—Letters— Examination  by  Adversary— 
Privileged  Communications. 

Where  a  plaintiff  was  permitted  to  refresh 
his  memory  from  a  letter  he  bad  written  bis 
counsel,  and  defendant's  counsel  asked  to  see 
the  letter,  the  court  properly  limited  his  inspec- 
tion to  the  signature  and  the  portion  the  plain- 
tiff said  that  lie  used  in  refreshing  his  memory, 
where  the  plaintiff's  counsel  suggested  the  in- 
clusion of  confidential  communications. 

[Ed.  Note.— For  other  cases,   see  Witnesses, 
Cent  Dig  {  891;   Dec.  Dig.  i  256.*} 

3.  Evidence  (f  543*)— Opinion  Evidence— 
Qualification  of  Witness. 

Where  an  experienced  lumberman  testified 
that  he  had  done  much  cutting  in  the  vicinity, 
knew  the  distance  and  the  roads  over  which  the 
lumber  was  taken,  knew  that  there  was  quite 
a  hill  on  the  farm,  but  had  not  been  on  the  land 
where  this  lumber  was  cut,  and  another  witness 
testified  that  he  thought  that  he  knew  where  the 
lumber  was  cut,  and  that  it  was  on  the  moun- 
tain across  a  certain  pond,  they  were  both  qual- 
ified to  testify  as  to  the  stumpage  value  of  the 
merchantable  lumber  of  kinds  taken. 

[Ed.    Note.— For   other   cases,    see   Evidence. 
Cent  Dig.  ft  2356Va-2358;   Dec.  Dig.  {  543.*] 

4.  Evidence  (|  564*)— Opinion  Evidence— 
Definirness. 

Where  a  witness,  called  upon  to  give  his 
opinion  on  the  stumpage  value  of  timber  gen- 
erally, limited  his  answers  to  "lumber  of  good 
quality,  lumber  that  was  solid,  and  lumber  that 


was  sound  and  all  right,"  his  testimony  was  suf- 
ficiently confined  to  a  definite  grade  of  lumber. 

[Ed.   Note.— For  other   cases,   see   Evidence, 
Cent.  Dig  i  2375;  Dec.  Dig.  |  554.*] 

5.  Evidence  ft  548*)— Opinion  Evidence- 
Competency  op  Witness. 

Where  a  witness  testified  that  be  bad  esti- 
mated the  value  of  stumpage  in  a  number  of 
towns  near  the  -timber  in  question,  and  that 
he  had  special  knowledge-  as  to  the  value  of 
stumpage,  he  was  properly  allowed  to  testify  as 
to  the  stumpage  value. 

[Ed.    Note.— For  other   cases,    see    Evidence, 
Cent  Dig.  K  2356^-2358;  Dec.  Dig.  I  543.*] 

6.  Depositions  ({  101*)— Who  May  Use— 
"Claiming  under"  Party  Taking  Deposi- 
tions. 

Defendants,  contesting  a  claim  of  trespass 
on  the  ground  of  a  license  from  the  plaintiff, 
which  the  plaintiff  denied,  are  not  "claiming  un- 
der" the  plaintiff  within  P.  S.  1630,  providing 
that  a  deposition  to  perpetuate  evidence  may  be 
used  "by  the  person  at  whose  request  it  was 
taken,  or  by  any  person  claiming  under  him," 
and  cannot  use  a  deposition  taken  at  his  re- 
quest; the  person  claiming  under  the  party 
taking  the  deposition  being  one  who  stands  in 
his  place  with  relation  to  the  controversy. 

[Ed.  Note. — For  other  cases,  see  Depositions, 
Cent.  Dig.  g§  237-241 ;   Dec.  Dig.  {  101.*] 

7.  Homestead  (J  62*)— Extent. 

The  owner  of  a  homestead  right  not  set 
out,  is  not  entitled  thereby  to  license  the  cut- 
ting of  timber  on  lands  three-fourths  of  a  mile 
from  the  dwelling  house  and  separated  by  a 
fence  from  the  intervening  pasture  land;  there 
being  but  one  dwelling  house  on  the  farm,  and 
this  and  the  outbuildings  being  worth  $2,000, 
the  homestead  being  limited  to  the  dwelling,  out- 
buildings, and  land  used  in  connection  there- 
with to  the  value  of  $500. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent  Dig.  {  90;    Dec.  Digl  62.*] 

8.  Tenancy  in  Common  (f  55*)— Strangers 
to  the  Title— Recovery. 

A  deed  to  timber  rights  by  one  of  four  co- 
tenants,  being  inoperative  as  against  the  other 
three,  was  not  such  a  color  of  title  as  to  con- 
nect the  grantee  with  the  title  so  as  to  prevent, 
in  an  action  by  one  of  the  three  for  trespass 
against  the  grantee,  his  recovery  for  the  other 
two,  as  well  as  himself. 

[Ed.  Note.— For  other  cases,  see  Tenancy  in 
Common,  Cent  Dig.  If  140-156;    Dec.  Dig.  { 

9.  Trial  (|  234*)— Instructions— Evidence. 

Where  a  certain  deposition,  taken  at  the 
request  of  the  plaintiff,  was  not  offered  by  him, 
nor  allowed  to  be  introduced  by  the  defendant 
an  instruction  that  the  jury  was  not  to  pre- 
sume anything  as  to  what  was  in  the  deposition, 
nor  use  the  assertions  of  counsel  as  to  what 
was  in  it  but  that  counsel  might  comment  on 
the  fact  that  the  plaintiff  did  not  use  the  deposi- 
tion, and  that  the  only  thing  that  could  be  pre- 
sumed is  that  it  would  not,  on  the  whole,  be 
favorable  to  him,  was  proper. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  534-538,  566;   Dec  Dig.  I  234.*] 

10.  Appeal  and  Error  ft  1064*)— Harmless 
Error— Instructions— Illustrations. 

Where  a  deposition,  taken  at  plaintiff's 
request,  was  not  offered  by  him  nor  allowed  to 
be  introduced  by  the  defendant,  and  the  court 
instructed  the  jury  as  to  how  they  should  con- 
sider it,  and  the  assertions  made  by  counsel  as 
to  its  contents,  an  illustration  of  the  position 
in  which  the  plaintiff  might  be  placed  with  ref- 
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erence  to  some  fact  testified  to,  it  the  deposition 
were  used,  was  not  reversible  error. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  81  4219,  4221-4224;  Dec  Dig. 
§  1064.*] 

11.  Trial  (|  251*)— Instructions  —  Plead- 
ings. 

Where  the  pleas  set  up  the  plaintiff  as  a 
tenant  in  common,  the-  defendant  cannot  object 
to  an  instruction  that  defendant  admitted  that 
plaintiff  was  a  tenant  in  common. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  |g  587-595;   Dec.  Dig.  §  251.*] 

12.  Tenancy  in  Common  (§  55*)  —  Invalid 
Deer— License— Evidence. 

An  invalid  deed  to  timber  rights  by  a  co- 
tenant  of  plaintiff  does  not  operate  as  a  license 
by  the  plaintiff,  unless  it  is  because  of  some 
authority  back  of  the  deed,  which  the  one  claim- 
ing the  license  has  the  burden  of  showing ;  and 
evidence  tending  to  show  that  plaintiff  left  the 
maker  of  the  deed  in  possession,  with  authority 
to  license,  did  not  shift  it. 

[Ed.  Note.— For  other  cases,  see  Tenancy  in 
Common,  Cent  Dig.  SI  140-150;    Dec.  Dig.  | 

13.  Tenancy  in  Common  (|  43*)— Deeds  or 
Record— Notice  to  Cotenant. 

A  tenant  in  common  is  not  bound  to  ex- 
amine the  records  to  see  whether  his  cotenant 
has  given  a  deed  of  timber,  which  could  not  be 
effective  against  his  rights,  even  as  color  of 
title,  and  one  relying  upon  such  a  deed  cannot 
claim  that  his  acts  in  cutting  timber  from  the 
premises  charged  such  tenant  with  the  general 
duty  of  inquiry. 

[Ed.  Note.— For  other  cases,  see  Tenancy  in 
Common,  Cent  Dig.  SS  130-132,  136,  137 ;  Dec. 
Dig.  §  43.*] 

14.  Trial  (5  260*)— Requested  Instructions 
— Sufficiency  of  Instructions. 

Where  the  instructions  of  the  court  were 
to  the  effect  that  if  plaintiff  knew  of  a  sale 
of  timber  rights,. before  or  after  the  sale  by  a 
cotenant,  ana  permitted  defendants  to  proceed 
under  it  bis  silence  would  prevent  a  recovery, 
it  was  not  necessary  to  give  a  requested  in- 
struction as  to  an  express  approval  of  the  sale. 
[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  SS  661-659;    Dec.  Dig.  |  260.*] 

15.  Trial   <{    296*)— Corrected    Error— In- 
structions. 

Where  the-  court  instructed  that  the  de- 
fendant had  not  introduced  any  evidence  that  a 
certain  person  had  authority  to  sell  defendant 
certain  timber,  -to  which  the  defendant  excepted 
and  claimed  that  a  certain  witness  so  testified, 
the  error,  if  there  was  any  such  evidence,  was 
cured  by  a  supplemental  charge  calling  the  at- 
tention of  the  jury  to  defendant's  claim,  and 
leaving  it  to  them  to  recall  the  testimony  and 
determine  just  what  it  was. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §g  705-713,  715,  716,  718;  Dec  Dig.  g 
296.*] 

16.  Appeal  and  Error  ft  882*)— Invited  Er- 
ror— Instructions. 

The  defendant  cannot  complain  of  an  in- 
struction that  a  license  was  authority  which 
might  be  revoked  at  any  time,  but  that  there 
was  no  evidence  of  a  revocation,  so  that  If 
authority  was  given,  the  license  continued,  on 
the  ground  that  there  was  no  such  issue  in  the 
case,  and  that  it  was  misleading,  where  he  re- 
quested an  instruction  that  the  Jury  was  not  to 
consider  the  question  of  whether  the  license,  if 
found,  was  revoked,  in  that  it  was  immaterial 
under  the  pleadings. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  §}  3591-3610;  Dec.  Dig.  i 
882.*] 


17.  Trial   ft   140*)— Questions   job.   Jitby— 

Evidence. 

In  an  action  of  trespass  for  catting;  timber 
under  a  license,  after  receiving  a  notice  to  quit 
ou  September  6th,  the  defendant  having  testi- 
fied on  the  stand,  after  looking  at  a  memoran- 
dum, that  be  cut  timber  after  that  date,  but 
when  later  put  on  the  stand  said  that  be  had 
not  cut  any  after  such  date,  the  court  was  jot- 
tified  in  submitting  the  question  to  the  jury. 

[EM.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  S§  334,  335;   Dec  Dig.  |  140.*] 

IS.  Trespass  ft  43*)— Pleading — Issues. 

In  an  action  of  trespass  for  cutting  timber, 
where  the  defendant  pleaded  that  be  had  a  li- 
cense, the  plaintiff  could  recover  for  timber  cot 
after  the  alleged  license  expired,  under  a  denial 
in  his  replication  that  there  was  any  liccn*-. 
without  claiming  that  defendants  bad  exceeded 
the  license. 

[Ed.  Note.— For  other  cases,  see  Trespass. 
Cent  Dig.  SS  102-111 ;  Dec  Dig.  f  43.*] 

19.  Appeal  and  Error  (S  275*)— Objection 
Below — Sufficiency. 

In  trespass  for  cutting  timber,  an  instruc- 
tion on  damages  that  the  jury  was  not  entitled 
to  figure  interest,  but  could  add  such  sum  as 
they  might  think  proper  for  the  delay,  to 
which  the  defendant  excepted,  because  no  rule 
was  laid  down  to  -guide  the  jury  as  to  what 
amount  would  be  proper,  was  not  available  er- 
ror, where  the  defendant  had  not  excepted  to 
the  whole  charge,  but  took  76  exceptions,  this 
being  the  sixty-second,  and  did  not  call  tie 
court's  attention  again  to  sucb  exception,  and 
the  court  did  correct  many  of  its  instruc- 
tions in  a  supplemental  charge,  and  no  doubt 
inadvertently  failed  to  limit  such  damage  to 
"not  exceeding  the  legal  rate  of  interest"  al- 
though, in  ordinary  circumstances,  the  exception 
would  probably  be  held  sufficient  to  save  the 
point;  the  court  being  in  such  a  case  entitled 
to  a  reminder. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  I  1647;   Dec  Dig.  f  275.*] 

20.  Estoppel  ft  68*)  —  Inconsistent  Posi- 
tions—Motion in  Arrest— Misjoinder  op 
Counts. 

Where  plaintiff's  counsel  said  that  tbev 
would  not  claim  a  recovery  on  certain  addition 
al  counts,  and  the  court  said  he  had  the  right  to 
waive  recovery  on  such  counts,  and  defendant's 
counsel  moved  for  judgment  in  that  since  the 
plaintiff  had  spread  such  waiver  on  the  record, 
there  was  no  answer  to  certain  pleas,  the  de- 
fendant could  not  thereafter  move  in  arrest  fur 
misjoinder  by  reason  of  such  counts,  based  on 
the  fact  that  the  counts  were  not  formally 
stricken. 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent  Dig.  SS  165-169;   Dec  Dig.  f  68.*] 

Exceptions  from  Caledonia  County  Court; 
Fred   M.  Butler,   Judge. 

Action  for  trespass  quare  clansum,  with  a 
count  in  trespass  de  bonis,  and  one  in  tro- 
ver, brought  by  Edward  P.  Lee  against  Cur- 
tis B.  Follensby  and  another.  Judgment  tor 
plaintiff,  and  defendants  excepted.    Affirmed 

See,  also,  83  Vt  35,  74  Aa  327,  138  Am. 
St  Rep.  1061. 

Argued  before  ROWEL.L,  C.  J,  and  MCN- 
SON,  WATSON,  HASELTON,  and  POW- 
ERS, JJ. 

Elisha  May,  of  St.  Johnsbury,  and  George 
L.  Hunt  of  Montpelier,  for  plaintiff.  Har- 
land  B.  Howe,  of  St  Johnsbury,  and  Her- 
bert W.  Hovey,  of  Montpelier,  for  defendants. 
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MUNSON,  J.  [1]  A  letter  from  plaintiff 
to  defendants,  dated  September  6th,  having 
been  received  In  evidence,  plaintiff  was  per- 
mitted to  testify  to  tbe  contents  of  a  lost 
letter  which  he  claimed  to  have  received  from 
defendants  In  reply.  It  appeared  from  plain- 
tiff's testimony  thnt  he  had  a  receipt  from 
defendants;  that  this  receipt  was  referred  to 
in  his  letter  of  the  6th;  and  that  the  lost 
tetter  related  to  the  contents  of  his  letter. 
Evidence  of  the  contents  of  the  lost  letter 
was  received  against  defendants'  objection 
that  tbe  plaintiff  was  not  qualified  to  testify 
as  to  Its  being  from  defendants,  not  being 
acquainted  with  their  signature,  and  "not 
having  conducted  a  course  of  correspondence 
with  them  any  more  than  to  have  this  re- 
ceipt, which  Is  not  correspondence."  We 
think  the  connection  between  the  receipt  and 
tbe  plaintiff's  letter,  and  the  connection  be- 
tween the  plaintiff's  letter  and  the  lost  let- 
ter, were  such  as  to  Justify  proof  of  the  con- 
tents of  the  latter. 

[2]  In  testifying  to  the  contents  of  this 
letter,  the  plaintiff  was  permitted  to  refresh 
his  recollection  from  a  letter  which  he  wrote 
to  his  counsel  soon  after  this  letter  was  re- 
ceived. When  defendants'  counsel  asked  to 
see  the  letter  so  used,  plaintiff's  counsel 
objected  to  their  having  the  whole  letter, 
suggesting  the  inclusion  of  confidential  com- 
munications; and  the  court  restricted  the  in- 
spection to  the  signature  and  that  part  of 
the  letter  which  the  witness  said  he  made 
use  of.  We  think  this  disposition  of  the  mat- 
ter was  within  the  discretion  of  the  court 

[3]  One  Morgan,  an  experienced  lumber- 
man, who  had  done  much  cutting  in  the 
vicinity  of  the  Lee  farm,  and  had  bought 
and  sold  lumber  on  the  stump,  and  knew 
the  distances  and  the  roads  over  which  this 
lumber  was  taken,  and  knew  that  there  was 
quite  a  hill  on  tbe  farm,  but  had  never  been 
on  tbe  land,  where  this  cutting  was  done, 
to  make  any  examination  of  it,  was  permit- 
ted to  testify  to  the  stumpage  value  of  mer- 
chantable lumber  of  the  kinds  taken.  This 
was  against  the  objection  that  the  witness 
did  not  know  the  lay  of  the  land,  and  the 
difficulty  or  ease  with  which  the  lumber  could 
be  taken  off.  The  statement  may  fairly  be 
construed  to  indicate  that  the  witness  had 
some  knowledge  of  the  territory  where  the 
lumber  was  cut;  and  we  cannot  say  that 
the  court  erred  in  treating  him  as  qualified. 
Evidence  of  the  same  character  was  given  by 
R.  M.  Lawrence;  and  it  Is  objected  that  this 
wifness  had  never  been  on  the  Lee  farm, 
and  had  never  examined  any  of  the  lumber 
cut  by  the  defendants.  The  witness  testified 
that  he  thought  he  knew  where  the  defend- 
ants cat  lumber  on  the  Lee  farm;  that  it 
was  off  the  mountain  across  the  pond.  This 
brings  the  evidence,  as  regards  the  first  ob- 
jection, within  the  point  just  decided.  Clear- 
ly an  Inspection  of  the  timber  cut  was  not 
necessary. 

[4]  It  is  objected  farther  that  the  witness 


should  have  been  confined  to  some  definite 
grade  of  timber.  The  witness  generally  lim- 
ited his  answers  to  lumber  of  good  quality, 
good  lumber,  lumber  that  was  sound  and  all 
right,  and  was  evidently  testifying  through- 
out with  reference  to  such  lumber.  This  was 
a  sufficient  designation  of  the  grade. 

[J]  W.  R.  Richardson,  a  man  of  large  ex- 
perience in  estimating  timber,  who  had  esti- 
mated the  timber  in  question,  was  permitted 
to  give  an  estimate  of  the  stumpage  value  of 
the  timber.  It  was  objected  that  it  did  not 
appear  that  he  had  any  knowledge  as  to  the 
value  of  stumpage  in  that  vicinity.-  It  ap- 
peared that  he  had  estimated  the  value  of 
stumpage  on  other  lands  in  Waterford*  and 
in  Concord,  an  adjoining  town,  and  In  Lun- 
enburg, a  town  adjoining  Concord,  and  that 
he  had  made  such  examination  that  he  had 
special  knowledge  in  respect  to  the  value  of 
stumpage.  Knowledge  of  the  value  of  stump- 
age necessarily  involves  knowledge  of  the 
market  value  of  lumber  in  the  vicinity  of  the 
stumpage.  So  there  was  evidence  tending  to 
show  that  the  witness  had  some  knowledge 
of  tbe  stumpage  value  of  this  lumber.  It 
appeared  that  some  of  the  timber  cut  was 
less  than  10  inches  on  the  stump,  and  this 
witness  was  permitted  to  testify  that  the 
small  growth  was  worth  more  standing  than 
cut.  It  Is  urged,  against  this  testimony,  that 
the  witness  had  no  knowledge  as  to  tbe  val- 
ue of  the  small  growth  on  the  Lee  farm,  and 
was  not  an  expert  on  the  value  of  real  estate 
in  that  vicinity.  The  admissibility  of  the  evi- 
dence, as  against  these  objections,  sufficiently 
appears  from  what  has  already  been  Bald. 

[6]  The  testimony  of  Albert  Lee  was  taken 
In  perpetuam  at  the  request  of  tbe  plaintiff, 
and  was  recorded  In  the  county  clerk's  office, 
as  required  by  our  statute.  The  plaintiff  did 
not  offer  the  deposition  in  evidence;  and, 
when  offered  by  the  defendants,  it  was  ex- 
cluded. The  use  of  such  a  deposition  Is  de- 
termined by  P.  S.  1630.  It  may  be  used  "by 
the  person  at  whose  request  it  was  taken,  or 
by  any  person  claiming  under  him."  The  de- 
fendants insist  that,  Inasmuch  as  they  are 
claiming  under  a  license  from  the  plaintiff 
they  are  within  the  very  terms  of  the  stat- 
ute. But  tbe  sense  of  the  simplest  phrnse 
may  depend  upon  the  subject-matter  to  which 
it  relates.  Thus  viewed,  the  person  referred 
to  here,  as  claiming  under  tbe  party  taking 
tbe  deposition,  would  be  one  who  had  taken 
his  place  in  relation  to  the  controversy.  We 
think  that  defendants,  who  are  contesting  a 
claim  of  trespass  on  tbe  ground  of  a  license, 
which  tbe  plaintiff  denies,  are  not  claiming 
under  the  plaintiff  within  the  meaning  of  the 
statute.  As  against  others,  they  would  be 
claiming  under  the  party  taking  the  deposi- 
tion; as  against  him,  they  are  claiming  ad- 
versely. 

[7]  At  the  close  of  all  the  evidence,  the 
defendants  moved  for  a  verdict  on  the 
ground  that  Albert  Lee  and  his  wife,  by  vir- 
tue of  a  conveyance  from  Isabel  Lee,  were 
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seised  and  possessed  of  a  homestead  right  In 
the  premises,  which  had  not  been  set  out, 
and  that  the  plaintiff  had  no  right  in  or  pos- 
session of  the  close  as  against  this  home- 
stead estate,  and  that  Albert  Lee  could  li- 
cense the  defendants  to  enter  by  reason  of 
such  homestead  estate.  If  these  conclusions' 
followed  from  the  fact  that  the  homestead 
had  not  been  set  out,  there  was  ground  for 
the  motion.  But  they  do  not  follow  from 
that  fact  The  interest  of  Isabel  Lee  did  not 
extend  to  any  part  of  the  real  estate  be- 
yond that  portion  of  the  dwelling,  outbuild- 
ings, and  land  used  in  connection  therewith 
to  the  value  of  $500.  Llndsey  v.  Brewer,  80 
Vt  627,  15  Atl.  829.  The  homestead  must 
center  in  and  about  the  dwelling  house,  and 
the  statute  does  not  prevent  the  husband 
from  disposing  of  the  overplus,  If  he  leaves 
the  dwelling  house,  outbuildings,  and  land, 
used  In  connection  therewith,  of  sufficient 
value  to  answer  the  demands  of  the  statute, 
both  at  the  time  of  the  conveyance  and  at 
the  time  the  homestead  may  become  vested 
in  the  widow.  Thorp  v.  Thorp.  70  Vt  46, 
.39  AtL.  245.  It  appeared,  from  undisputed 
evidence,  that  there  was  but  One  dwelling 
house  on  the  farm;  that  this  and  the  out- 
buildings were  worth  $2,000;  and  that  the 
tracts  of  woodland  cut  over  by  the  defend- 
ants were  from  three-fourths  of  a  mile  to  a 
mile  from  the  dwelling  house,  and  were  sep- 
arated from  the  Intervening  pasture  land  by 
a  fence.  So,  upon  the  case  presented,  the 
land  where  defendants'  cutting  was  done 
was  pot  a  part  of  the  premises  used  in  con- 
nection with  the  buildings,  and  a  conveyance 
of  that  land,  by  the  owners  of  the  residue 
would  have  left  the  homestead  right  unim- 
paired. 

[>]  The  court  permitted  the  plaintiff  to  re- 
cover for  the  fourths  of  John  and  Howard, 
as  well  as  bis  own.  Such  a  recovery  is  per- 
mitted as  against  a  stranger  to  the  title.  The 
defendants  claim  that  they  were  not  stran- 
gers to  the  title,  but  entered  under  a  color  of 
title.  The  plaintiff  Insists  that  they  were 
strangers  to  the  title,  because  the  grants  from 
Albert  were  inoperative  as  to  his  three  broth- 
ers, as  held  in  this  case  when  here  before. 
Lee  v.  Follensby,  83  Vt  35,  74  Atl.  327,  138 
Am.  St  Rep.  1061.  We  think  the  plaintiff's 
claim  Is  correct  Albert's  deeds  being  inop- 
erative as  against  his  cotenants,  the  title 
stands,  as  regards  their  rights,  the  same  as 
if  the  deeds  had  not  been  given.  So,  in  de- 
termining the  scope  of  Edward's  recovery, 
the  defendants  must  be  treated  as  strangers 
to  the  title.  The  deeds  did  not  give  them 
even  color  of  title  as  against  Albert's  coten- 
ants. 

[I,  10]  The  defendants  excepted  to  the 
court's  Instruction  to  the  jury  that  they  were 
not  to  presume  anything  that  Albert  testified 
to  in  bis  deposition,  nor  to  consider  what  was 
in  the  deposition.  It  appears  from  the 
charge  on  this  subject  that  in  connection 


with  the  offer  of  Albert's  deposition  by  the 
defendants,  some  suggestions  were  made,  la 
the  presence  of  the  Jury,  as  to  what  was  tes- 
tified to  in  the  deposition.  In  view  of  this, 
the  court  said:  "We  are  not  to  presume 
anything  that  Albert  testified  to ;  neither  are 
we  to  use  the  assertions  of  counsel  of  what 
Albert  said  In  the  deposition  as  evidence: 
that  Is  not  evidence.  *  *  *  It  was  prop- 
er for  counsel  to  comment  upon  the  fact 
that  this  deposition  was  not  used  by  the 
plaintiff,  but  that  would  only  have  a  bearing 
upon  the  evidence  given  In  court  •  •  • 
You  should  not  consider  what  was  claimed 
to  have  been  in  that  deposition  as  evidenc* 
in  any  way.  •  •  •  The  only  thing  that 
can  be  presumed  is  that  the  evidence  of  the 
witness  who  testified  would  not  on  the 
whole  be  favorable  to  the  party  who  could 
have  used  it"  Defendants  also  excepted  to 
this  last  expression,  and  now  claim  that  it 
was  an  Incorrect  statement  of  the  role.  The 
court  followed  these  instructions,  with  an  il- 
lustration of  the  position  in  which  the  party 
taking  a  deposition  might  be  placed  with 
reference  to  some  fact  testified  to,  if  the 
deposition  were  used.  This  also  was  ex- 
cepted to.  We  think  the  cautions  against 
presuming  what  Albert  had  testified  to  were 
proper  in  the  circumstances;  that  the  rule, 
as  given,  was,  in  substance,  the  rale  ap- 
proved in  our  decisions;  and  that  the  use  at 
the  illustration,  if  in  any  sense  objectionable, 
was  not  reversible  error. 

[11,  12]  Errors  are  claimed  because  the 
court  said  that  the  defendants  admitted  that 
the  plaintiff  was  a  tenant  In  common  of  the 
close;  that  if  Albert  had  no  authority  to 
give  the  deeds,  they  were  of  no  effect  as 
far  as  the  plaintiff  Is  concerned;  add  that 
the  burden  was  on  the  defendants  to  estab- 
lish the  fact  of  a  license.  It  is  argued  that 
the  defendants  made  no  such  admission; 
that  it  was  not  necessary  that  Albert  have 
authority  to  give  the  deeds,  if  he  had  ex- 
press or  implied  authority  to  sell  the  timber 
and  license  the  defendants  to  enter  and  re- 
move it;  that  an  invalid  deed  may  operate 
as  a  license ;  that  the  burden  was  not  on  the 
defendants  to  prove  a  license  In  fact  because 
the  evidence  tended  to  show  that  the  plain- 
tiff kept  Albert  in  charge  and  possession, 
with  authority  to  give  license.  These  claims 
cannot  be  sustained.  The  pleas  on  which  the 
case  was  being  tried  set  up  the  plaintiff  as 
one  of  four  tenants  in  common.  If  an  in- 
valid deed  operates  as  a  license,  it  is  because 
of  some  authority  back  of  the  deed.  The 
charge  that  the  deeds  were  of  no  effect  as 
against  the  plaintiff,  if  given  without  au- 
thority, was  followed  by  the  statement  that 
In  such  case  the  defendants  "must  establish 
this  license" — evidently  referring  to  the 
claimed  parol  license.  Evidence  tending  to 
show  that  plaintiff  kept  Albert  in  possession, 
with  authority  to  license,  did  not  shift  the 
burden  of  proof. 
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[13]  The  court  charged  as  follows:  If  the 
plaintiff  "did  not  know  of  the  deeds  given 
by  Albert,  or  that  Albert  had  made  the  sale 
to  the  defendants,  then  he  would  not  be 
bound  to  protest,  even  If  he  knew  that  the 
defendants   were  cutting  timber  from   this 

:>  land.  For  he  Is  not  bound  to  protest  against 
a  mere  trespass,  unless  he  understands  that 
the  trespasses  are  being  committed  under  a 
claim  of  right  or  authority.  If  a  man  enters 
upon  your  farm,  cuts  down  your  timber, 
without  any  authority  from  you  or  any  one 

•  having  the  color  of  title,  you  are  not  bound 
to  go  and  stop  him  or  protest,  because  he  Is 
doing  it  without  right  and  without  color  of 
right"     The    defendants   excepted    to   the 

j,  charge  that,  If  the  plaintiff  did  not  know  of 
the  sale,  he  would  not  be  bound  to  protest, 
saying:  "It  would  be  his  duty  to  inquire, 
while  he  was.  there  on  the  land  in  question, 
and  not  shut  his  eyes  to  what  was  going  on 
there,  with  Albert  in  possession  and  in  the 
management  of  the  property,  as  the  evidence 
tended  to  show  he  was."  It  is  now  argued 
that  the  defendants  were  not  mere  trespass- 
ers, but  entered  under  the  color  of  title  af- 
forded by  a  deed  which  gave  an  accurate  de- 
scription of  the  property;  that  the  acts  of 
the  defendants  were  acts  of  possession;  that 
the  plaintiff  had  notice,  on  the  town  records, 
that  they  claimed  title  to  the  timber;  that 
the  plaintiff  could  not  close  his  eyes  to  what 
was  gcmg  on  and  assume  that  the  defend- 
ants were  trespassers,  but  was  bound  to  ex- 
ercise reasonable  diligence  in  prosecuting  in- 
quiry, when  he  saw  the  defendants  cutting 
the  timber.  But  the  record  of  a  deed  is  no- 
tice only  to  those  who  are  bound  to  search 
for  it  We  think  a  tenant  in  common  is  not 
bound  to  examine  the  records  to  see  whether 
his  cotenant  has  given  a  deed  which  could 
not  be  effective  against  his  rights,  even  as 
color  of  title,  and  that  the  one  relying  upon 
such  a  deed  cannot  claim  that  his  acts  charg- 
ed such  tenant  in  common  with  the  general 
duty  of  Inquiry. 

[14]  The  defendants,  in  three  separate  but 
consecutive  requests,  asked  the  court  to 
charge  that  if  the  plaintiff  did  not  author- 
ize Albert  to  sell  the  timber,  but  approved 
and  ratified  the  sale  after  it  was  made,  he 
could  not  recover;  that  ratification  would 
be  any  act  or  consent  expressing  approval  of 
the  sale,  whether  made  to  the  defendants  or 
to  Albert;  that  the  sale  could  be  ratified  and 
approved  by  the  plaintiff  after  It  was  made, 
although  be  did  not  know  of  it  until  it  was 
completed;  and  that  this  would  relate  back 
to  the  time  of  the  sale,  and  make  It  binding 
on  the  plaintiff.  The  court  charged  that  if 
the  plaintiff  stood  by  and  permitted  Albert 
to  sell  the  timber,  knowing  that  be  was 
doing  so,  that  would  const  it  ue  a  license;  that 
if  the  plaintiff  knew  that  Albert  had  sold 
the  timber  to  the  defendants,  and  that  the 
defendants  were  about  to  enter  for  the  pur- 
pose of  cutting  and  removing  it,  and  stood 


by  and  permitted  them  to  do  so,  without  pro- 
test that  was  a  license ;  that  if  the  plaintiff 
knew  of  the  sale,  and  stood  by  and  permitted 
the  defendants  to  go  on  under  it  without  pro- 
test that  would  be  a  license,  or  ratification 
of  the  license,  which  he  knew  had  been 
given.  Defendants  excepted  to  the  charge 
because  it  did  not  comply,  in  form  or  sub- 
stance, with  their  requests  above  stated,  and 
to  the  charge  as  given  upon  the  subject-mat- 
ter. Counsel  also  said:  "I  think  that  there 
ought  to  be  something  more  said  on  the  ques- 
tion of  ratification ;  and  in  a  further  charge 
the  court  said  that  if  the  defendants  had 
failed  to  establish  that  Albert  had  authority 
to  sell  this  timber,  or  that  the  plaintiff  stood 
by  and  permitted  him  to  do  so,  knowing 
what  he  was  about  to  do,  or  that  the  plain- 
tiff knew  that  Albert  had  undertaken  to  sell 
this  timber,  and  by  his  conduct  ratified  the 
sale,  then  the  verdict  should  be  for  the 
plaintiff;  but  that  if  the  defendants  had  es- 
tablished these  facts,  or  any  of  them  that 
constituted  a  license,  the  verdict  should  be 
for  the  defendants.  No  further  exception 
was  taken. 

[1 5]  In  considering  the  exceptions  taken  to 
the  failure  to  comply  with  the  three  requests 
above  stated,  reference  should  be  had  to  a 
further  matter  connected  with  the  charge. 
In  directing  the  attention  of  the  Jury  to  ev- 
idence of  a  conversation  between  the  plain- 
tiff and  Albert  shortly  before  the  deeds 
were  given,  the  court  said  that  no  witness 
had  testified  "directly  to  the  giving  of  this 
authority  to  Albert"  The  defendants  ex- 
cepted to  his  statement  saying  that  George 
Green  had  testified  that  Edward  told  Albert 
to  sell  the  timber.  In  a  supplemental  charge, 
the  court  called  the  attention  of  the  Jury  to 
this  claim,  and  left  It  for  them  to  recall  the 
testimony  and  determine  just  what  it  was. 
The  defendants  did  not  treat  this  as  dispos- 
ing of  the  exceptions,  for  the  testimony  of 
George  Green  and  Emmett  Palmer  is  refer- 
red to  upon  the  question  whether  any  wit- 
ness testified  directly  to  the  giving  of  au- 
thority to  Albert  The  reference  to  this  tes- 
timony, to  determine  the  accuracy  of  the 
court's  statement  necessarily  involves  the 
question  whether  such  statements  as  were 
testified  to  were  made  before  or  after  the 
sale,  and  so  presented  a  case  of  authoriza- 
tion or  of  ratification.  It  is  difficult  to  find, 
in  the  testimony  referred  to,  any  direct  evi- 
dence of  authority  given  to  Albert;  but  if 
it  is  considered  that  there  was  such  evi- 
dence, the  error  of  the  court,  in  stating  the 
contrary,  was  corrected  by  its  further  charge. 
The  lndeflniteness  of  the  testimony  is  such 
that  it  is  difficult  to  determine  whether  the 
statements  referred  to  were  made  before  or 
after  the  sale.  The  only  statement  which 
can  fairly  be  assumed  to  have  been  made 
subsequent  to  the  sale,  If  taken  to  refer  to 
the  timber  In  question,  appears  in  the  tes- 
timony of  Green,  who  says  that  one  morn- 
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tag,  as  Edward  was  getting  ready  to  leave, 
he  said  to  his  brother,  "Albert,  you  remem- 
ber about  those  corners  up  there;  (see)  that 
they  don't  get  off  onto  other  folks'  land; 
you  look  after  it;"  and  that  Albert  replied, 
"I  will." 

It  Is  not  claimed  that  any  statements  of 
authorization  or  ratification  were  made  by 
the  plaintiff  to  either  defendant  So  what- 
ever the  court  said  regarding  the  effect  of 
plaintiff's  expressions  of  approval,  whether 
made  before  or  after  the  sale,  must  have 
been  understood  to  apply  to  bis  conversa- 
tions with  Albert.  There  was  nothing  in  the 
case  presented,  nor  In  the  language  of  the 
second  of  these  three  requests,  that  called 
for  specific  Instructions  distinguishing  be- 
tween express  and  implied  ratifications.  We 
think  all  three  of  the  requests  were  substan- 
tially complied  with.  The  court  sometimes 
uses  the  word  "ratification,"  and  sometimes 
treats  the  silence  of  the  plaintiff,  with  knowl- 
edge of  the  sale,  as  amounting  to  a  license. 
The  plain  meaning  of  the  charge  Is  that  If 
the  plaintiff  knew  of  the  sale  at  the  time  It 
was  made,  or  learned  of  It  after  It  was  made, 
and  permitted  the  defendants  to  proceed  un- 
der It,  the  mere  fact  of  his  silence  would  pre- 
vent a  recovery.  If  the  jury  thought  there 
was  evidence  tending  to  show  a  subsequent 
express  approval  of  the  sale,  they  could  not 
possibly  suppose  that  such  an  approval  would 
be  less  efficacious  than  mere  silence. 

[16]  The  court  charged  that  the  license 
was  authority  which  might  be  revoked  at 
any  time  before  the  timber  was  cut,  but  that 
there  was  no  evidence  of  a  revocation,  so 
that,  If  authority  was  given,  the  license  con- 
tinued until  all  the  timber  was  removed,  and 
said  later  that  there  was  no  question  of  revo- 
cation in  the  case.  Defendants  excepted  to 
this  charge  because  there  was  no  Issue  in  the 
case  as  to  whether  the  license  could  be  re- 
voked or  not.  It  is  now  argued  that,  there 
being  no  question  of  revocation  in  the  case, 
the  instruction  was  liable  to  mislead  the  Ju- 
ry. But  defendants  cannot  well  claim  this, 
for  they  requested  an  instruction  that  the  Ju- 
ry were  not  to  consider  the  question  of 
whether  the  license,  if  found,  was  revoked, 
inasmuch  as  that  question  was  immaterial 
under  the  pleadings. 

[17]  The  court  charged  that,  whatever 
might  be  found  regarding  the  claimed  license 
from  the  plaintiff,  it  could  not  affect  his 
right  to  recover  for  timber  cut  on  lot  1  after 
April  1,  1905,  the  day  on  which  the  right  to 
cut  under  Albert's  deed  expired.  The  only 
testimony  that  any  of  the  lumber  from  this 
lot  was  cut  after  that  date  came  from  de- 
fendant Follensby.  It  appeared  that  under 
date  of  September  6,  1905,  plaintiff  wrote 
the  defendants,  forbidding  further  cutting. 
In  the  cross-examination  of  defendant  Fol- 
lensby, he  was  asked  whether  any  cutting 
was  done  on  the  second  tract  before  he  re- 
ceived   plaintiff's   letter,    and   replied    that 


there  was  not,  as  he  recollected.  The  exam- 
ination then  proceeded  aa  -follows:  **Q.  But 
you  had  completed  the  cutting  on  the  first 
tract  next  to  the  Fay  land  at  that  time?  A 
No,  we  had  not  Q.  (The  Court):  Ton  badnt 
completed  cutting  on  the  first  tract?  A 
No,  sir.  Q.  Then  you  cut  considerable  after 
that,  did  you?  A.  A  small  portion  of  the 
piece  they  finished  up  that  winter  of  199t- 
05.  Q.  How  many  thousand  do  yon  think 
you  cut  on  the  first  tract  after  September  6, 
1905?  A.  Well,  now,  I  have  a  memorandum 
of  that  to  refresh  my  mind.  Q.  Will  yon 
look  at  it  and  tell  us?  A.  About  43,000  to 
45,000  that  was  cut  to  balance  np  the  con- 
tract Q.  (The  Court):  That  is,  yon  had  al- 
ready cut  on  the  first  tract  from  43,000  tv 
45,000  when  you  got  that  letter?  A.  No,  we 
had  that  balance  to  cut"  When  next  on  the 
stand,  he  changed  his  testimony  In  this  re- 
spect. It  is  claimed  that  this  slight  mistake, 
so  quickly  corrected,  did  not  Justify  the  sub- 
mission of  this  matter  to  the  Jury.  Bnt  we 
think  the  first  statement  was  made  with  such 
references  to  a  memorandum  and  the  date  of 
the  plaintiff's  letter  that  it  was  not  error  to 
leave  it  to  the  Jury  to  Bay  which  statement 
was  right 

[IS]  It  Is  said,  further,  that  the  submission 
was  error  because  the  plaintiff  did  not  claim. 
In  his  replications,  that  the  defendants  bad 
exceeded  the  license.  The  wrong  complained 
of  here  lies,  not  in  exceeding  the  license,  as 
regards  the  limits  of  location  or  the  char- 
acter of  the  acts,  but  in  exceeding  the  limit 
of  the  license  as  regards  time;  that  la,  In 
continuing  the  cutting  within  the  described 
close  after  the  time  allowed  for  it  had  expir- 
ed. We  think  this  claim  could  be  made  un- 
der the  general  replication.  It  has  been  held, 
in  the  case  of  a  license  pleaded,  that  where 
the  declaration  alleged  the  commission  of 
trespass  on  divers  days  and  times,  and  the 
defendant  pleaded  a  license  generally,  vlx, 
on  the  several  days  and  times  when,  etc 
without  confining  the  generality  of  the  dec- 
laration by  specifying  any  particular  tres- 
pass or  trespasses,  he  was  bound  to  show  a 
license  coextensive  with  the  trespasses  prov- 
ed, and  that  proof  of  a  trespass  prior  to  the 
license  entitled  the  plaintiff  to  a  verdict  on 
the  general  replication  de  injuria,  without 
any  new  assignment  1  Chit  Plead.  *6M: 
Barnes  v.  Hunt  11  East  451* 

[II]  In  its  instruction  regarding  damages, 
the  court  said  to  the  Jury:  "Ton  are  not  en- 
titled to  figure  Interest  upon  the  damages," 
you  may  find  for  the  plaintiff,  "bnt  you  are 
entitled  to  have  in  mind  the  time  that  has 
elapsed  since  the  taking  of  the  timber,  and 
add  to  the  damages  such  sum  as  yoa  may 
think  is  proper  and  right  for  the  delay  in 
the  payment"  To  this  the  following  excep- 
tion was  taken:  "The  defendants  except  to 
the  charge  of  the  court  that  they  shall  add 
such  sum  as  they  think  proper  and  right  for 
the  delay  in  the  payment,  because  the  charge 
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lays  down  no  rule  as  to  what  should  guide 
the  Jury  In  arriving  at  what  Is  proper  and 
right  for  delay  in  payment"  The  attention 
of  the  court  was  not  otherwise  directed  to 
what  it  had  said  on  the  subject  The  court 
should  have  added  to  its  Instruction:  "Not 
exceeding  the  legal  rate  of  interest" 

In  ordinary  circumstances,  the  exception 
taken  would  probably  be  held  sufficient  to 
save  the  point  But  the  circumstances  here 
were  not  ordinary.  The  defendants  did  not 
except  to  the  whole  charge;  but  they  took 
76  exceptions  to  the  charge,  which  apparent- 
ly covered  everything  in  it;  the  exception 
In  question  being  number  62.  After  bearing 
these  76  exceptions  presented,  the  court 
charged  the  Jury  further  on  some  of  the 
points  complained  of,  but  failed  to  mention 
this.  The  omission  of  the  limitation  In  the 
original  charge  was  doubtless  an  inadvert- 
ence; and  the  failure  to  correct  the  instruc- 
tion in  the  supplemental  charge  can  easily 
be  accounted  for  by  the  multiplicity  of  the 
exceptions  taken.  In  view  of  the  nature  of 
the  error  made,  and  of  the  burden  Imposed 
upon  the  court  by  the  course  taken,  which 
cannot  well  be  claimed  to  have  been  essen- 
tial to  the  protection  of  the  defendants' 
rights,  we  think  the  court  was  entitled  to 
something  further  In  the  way  of  statement  or 
reminder. 

[20]  The  defendants  filed  a  motion  in  ar- 
rest of  Judgment  on  the  ground  that  there 
was  a  misjoinder  of  counts.  There  was  evi- 
dence in  the  case  applicable  to  all  the  counts. 
While  plaintiff  was  putting  In  his  opening 
case,  he  obtained  leave  to  amend  the  declar- 
ation by  striking  out  the  fifth  additional 
count  He  never  obtained  permission  to 
amend  by  striking  out  the  first  four  addi- 
tional counts,  unless  such  permission  can 
be  inferred  from  what  was  said  by  the  court 
during  a  discussion  had  by  counsel.  Plain- 
tiff's counsel  stated  that  they  did  not  and 
should  not  claim  to  recover  under  these 
counts ;  but  there  was  no  formal  withdrawal 
of  them,  and  no  striking  out  in  terms.  The 
case  was  submitted  to  the  jury  solely  on  the 
original  quare  clausum  counts;  but  the  jury 
were  not  Informed  that  the  first  four  addi- 
tional counts  could  not  be  made  the  basis  of 
recovery.  If  these  counts  are  to  be  treated 
as  remaining  in  the  declaration,  the  case  is 
within  the  decision  in  Rowley  v.  Shepardson, 
83  Vt  167,  74  AtL  1002,  138  Am.  St  Rep 
1078,  which  is  relied  upon  by  defendants. 

While  the  defense  was  going  in,  plaintiff's 
counsel  said  they  should  not  claim  to  recover 
under  the  de  bonis  and  trover  counts;  and 
defendants'  counsel  said,  "That  is  equivalent 
to  striking  those  counts  out,  is  it?"  and  plain- 
tiff's counsel  replied,  "I  don't  understand 
they  will  stay  in  as  a  basis  of  recovery." 
Defendants'  counsel  then  asked  the  court  to 
Indicate  whether  this  course  would  be  per- 
mitted, and  the  court  said  its  understanding 


was  that  at  any  time  before  the  close  of 
the  trial,  the  plaintiff  could  waive  recovery 
under  any  of  the  counts,  whereupon  defend- 
ants' counsel  said,  "And  you  now  waive  that? 
That's  the  construction  as  I  understand  it;" 
and  the  court  remarked,  "That  is  what  they 
said"  Later  In  the  trial,  defendants'  counsel 
said  to  the  court:  "The  plaintiff  having 
spread  upon  the  record  the  fact  that  they 
claim  no  recovery  under  their  trover  and 
de  bonis  counts,  we  move  for  Judgment  be- 
cause there  is  no  answer  to  our  fourth  and 
fifth  pleas,  which  relate  to  the  original  cause 
of  action.  Therefore  there  is  no  issue  here 
whatever.  *  *  *"  In  taking  this  posi- 
tion, defendants'  counsel  treated  the  remain- 
ing four  additional  counts  as  no  longer  in 
the  declaration;  and  the  defendants  cannot 
now  take  advantage  of  the  fact  that  the 
counts  were  not  formally  and  in  terms  strick- 
en out 

Defendants'  counsel,  before  taking  up  their 
brief,  referred  to  the  great  number  of  points 
made  In  it  and  orally  Indicated  certain  sub- 
jects to  which  the  attention  of  the  court 
might  be  confined.  A  number  of  points  brief- 
ed are  left  without  consideration;  some  be- 
cause not  included  in  the  subjects  named,  and 
some  because  sufficiently  disposed  of  by  the 
views  expressed  on  other  points. 

Judgment  affirmed. 


DraHAM  v.  DESLANDES. 

(Supreme  Court   of  Rhode  Island.     Feb.   21, 
1913.) 

1.  Judgment  (I  144*)— Default  Judgment 
—  Opening  —  Falsity  or  Affidavit  fob 
Scire  Facias. 

Where  judgment  was  rendered  against  de- 
fendant by  default  on  writ  of  scire  facias, 
falsity  of  the  affidavit  on  which  the  writ  was 
granted  would  not,  of  itself,  be  sufficient  to  en- 
title  defendant  to  a  trial  on  the  merits. 

[Ed.  Note.— For  other  cases,  see  Judgment 
Cent  Dig.  {  255;   Dec.  Dig.  |  144.*] 

2.  Judgment  (8  143*)— Default— Vacation 
— Grounds — "Accident,  Mistake,  on  Un- 
fobeseen  Cause." 

Defendant  after  judgment  by  default  on 
a  writ  of  scire  facias,  applied  for  a  new  trial, 
alleging  generally  that  he  had  a  g/>od  defense; 
that  the  affidavit  on  which  the  writ  was  grant- 
ed was  false;  that  the  attorney  he  had  em- 
ployed to  defend  failed  to  do  so,  which  the  at- 
torney denied.  Held,  insufficient  to  show  that 
the  default  was  the  result  of  accident,  mistake, 
or  unforeseen  cause,  so  as  to  justify  the  grant- 
ing of  a  trial  on  the  merits. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  If  269,  270,  272-261;  Dec.  Dig.  ( 
143.*] 

Action  by  Fred  B.  Dunham  against  Da- 
mase  Deslandes.  On  defendant's  petition  for 
a  trial  after  judgment  by  default  on  a  writ 
of  scire  facias.  Petition  denied  and  dis- 
missed. 

Frederick  C.  Olney,  of  Wakefield,  for  plain- 
tiff. Irving  Champlin  and  Joseph  J.  Cun- 
ningham, both  of  Providence,  for  defendant 


•For  other  cam*  see  Mine  topic  and  section  NUMBER  In  Dee.  Dig.  ft  Am.  Dig.  Key-No.  Series  *  Rep'r  Indexes 
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PER  CURIAM.  {1]  The  defendant,  after 
Judgment  against  him  by  default  on  a  writ 
of  scire  facias,  petitions  tor  a  trial,  on  the 
grounds  that  the  affidavit  attached  to  said 
writ,  and  by  virtue  of  which  he  was  arrest- 
ed, was  false,  and  that  he  employed  an  at- 
torney to  answer  the  action  and  defend  him, 
and  that  said  attorney  failed  to  do  so.  He 
states  that  he  has  a  good  defense  to  the  ac- 
tion, but  does  not  state  what  it  is.  The 
question  of  the  lawfulness  of  the  arrest  could 
have  been  raised  by  motion  to  discharge  from 
arrest.  After  Judgment,  we  think  the  falsity 
of  the  affidavit,  if  established,  would  not,  by 
itself,  be  a  gronnd  for  the  granting  of  a 
trial  upon  the  merits  of  the  case.  The  peti- 
tioner makes  affidavit  that  he  retained  an 
attorney,  and  this  the  attorney  denies. 

[2]  We  have  considered  all  the  affidavits 
and  the  testimony  offered,  and  are  of  the 
opinion  that  they  do  not  disclose  a  case  of 
accident,  mistake,  or  unforeseen  cause  which 
Justifies  the  granting  of  a  trial. 

The  petition  is  denied  and  dismissed. 


KENDALL  v.  ROSSI  et  ux. 

{Supreme  Court  of  Rhode   Island.      Feb.   20, 
1918.) 

1.  Appeal  and  Errob  (I  422*)— Notice  or 
Intent  to  Prosecute  EXCEPTIONS— SUFFI- 
CIENCY. 

In  an  action  against  a  husband  and  wife, 
represented  at  the  trial  by  the  same  attor- 
ney, where  all  the  evidence  was  equally  ap- 
plicable to  both,  and  all  of  the  exceptions  taken 
on  behalf  of  both,  a  notice  of  intention  to  pros- 
ecute the  exceptions,  reciting  that  "the  de- 
fendant" excepted  to  the  decision  and  gave 
notice  of  "his  intention"  to  prosecute  a  bill 
of  exceptions,  was  amendable,  the  use  of  th« 
singular  number  being  apparently  a  mere  in- 
advertence or  clerical  error,  and  was  cured  by 
the  bill  of  exceptions  filed  on  behalf  of  both 
defendants. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  2140;   Dec.  Dig.  i  422. •] 

2.  Exceptions,  Bill  of  (8  65*)— Proceed- 
ings to  Establish  Exceptions. 

Where  a  petition  to  establish  the  truth 
of  defendant's  exceptions  and  the  correctness 
of  the  transcript  was  supported  by  affidavits, 
and  nothing  was  shown  to  the  contrary,  it  will 
be  granted. 

[Ed.  Note.— For  other  cases,  see  Exceptions, 
Bill  of,  Cent  Dig.  {{  00-03;  Dec.  Dig.  §55.*] 

Action  by  H.  H.  Kendall  against  Luigi 
Rossi  and  wife.  Verdict  for  plaintiff,  and 
defendants  bring  exceptions.  On  petition  by 
defendants  to  establish  the  truth  of  their 
exceptions  and  the  correctness  of  the  tran- 
script   Petition  granted. 

Barney  ft  Lee,  of  Providence  (Arthur  E. 
Monro,  of  Providence,  of  counsel),  for  plain- 
tiff. Bassett  ft  Raymond,  of  Providence  (R. 
W.  Richmond,  of  Providence,  of  counsel), 
for  defendants. 

PER  CURIAM.  This  is  defendants'  peti- 
tion to  establish  the  truth  of  exceptions  and 


the  correctness  of  the  transcript  of  testlmonj 
In  a  suit  at  law  wherein  the  Justice  of  th? 
superior  court  who  tried  the  case  failed  t- 
allow  the  bill  of  exceptions  and  the  tras- 
script  of  testimony  within  the  statutory  pe- 
riod, after  the  same  had  been  duly  filed  and 
presented  to  him  for  allowance. 

[1]  The  plaintiff  objects  to  the  granting  of 
this  petition  to  establish  the  truth  of  ths 
exceptions  and  the  correctness  of  the  traa- 
script,  on  the  ground  that  the  notice  of  la 
tention  to  prosecute  exceptions  Is  filed  in  the 
name  of  only  the  defendant  Laigi  Rossi 
while  there  were  two  defendants  to  the  suit, 
namely,  Lulgi  Rossi  and  Madalena  Rossi 
his  wife,  claiming  that  the  said  notice  so 
filed  Is  Insufficient. 

We  are  of  the  opinion  that  this  objection 
Is  not  well  taken.  It  Is  true  that  the  notice 
of  Intention  to  prosecute  is  In  the  singular 
number,  using/  the  words  "the  defendant 
comes  into  court,  and  hereby  excepts  to  said 
decision,  and  hereby  gives  notice  of  bis  in- 
tention to  prosecute  a  bill  of  exceptions,"  etc 
and  is  signed  "by  his  attorneys";  bat  the 
defendants  were  sued  together  as  Indorsers 
or  Joint  makers  on  a  promissory  note,  and 
all  the  evidence  In  the  case  was  equally  ap- 
plicable to  both.  Both  defendants  were  rep- 
resented by  the  same  attorney  at  the  trial 
and  all  of  the  exceptions  were  taken  on  be- 
half of  both  defendants,  and  we  think  i: 
was  a  mere  inadvertence  or  clerical  error  in 
filling  out  the  notice  that  the  singular  num- 
ber, "the  defendant,"  was  used  Instead  of 
the  plural.  As  the  notice  stands,  not  using 
the  name  of  either  defendant.  It  is  applicable 
to  either  defendant,  and,  under  our  liberal 
practice  regarding  amendments,  we  think  it 
may  be  amended  so  as  to  apply  to  both  de- 
fendants; and,  inasmuch  as  the  bill  of  ex- 
ceptions is  filed  on  behalf  of  both  defendants, 
we  are  of  the  opinion  that  it  shows  the  in- 
tention of  both  defendants  to  prosecute  ex- 
ceptions, and  that  it  is  sufficient 

The  law  with  regard  to  construction  of 
statutes  (Gen.  Laws  1900,  c.  32,  ||  2  and  3). 
permitting  "every  word  Importing  the  mas- 
culine gender  only"  to  be  "construed  to  ex- 
tend to  and  include  females  as  well  as 
males,"  and  "every  word  Importing  the  sin- 
gular number  only"  to  be  "construed  to  ex- 
tend to  and  include  the  plural  number  also." 
may  be  cited  as  showing  the  liberality  with 
which  our  Legislature  intends  words  to  be 
construed,  so  as  to  make  statutes  effectual 
to  accomplish  their  manifest  purpose;  and 
we  are  of  the  opinion  that  we  should  so  con- 
strue the  notice  here  In  question,  or  allow 
It  to  be  so  amended  as  to  serve  the  manifest 
Intention  of  the  defendants  to  prosecute  the 
exceptions  actually  taken  on  behalf  of  both 
defendants. 

[2]  As  the  petition  to  establish  the  truth 
of  the  exceptions  and  the  correctness  of  the 
transcript  is  duly   supported  by  affidavits. 
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and  nothing  appears  to  the  contrary,  the  pe- 
tition la  granted ;  and  It  Is  ordered  that  the 
papers  In  the  case  be  transmitted  to  this 
court,  in  order  that  the  defendants  may  be 
heard  upon  their  bill  of  exceptions. 


HARRIS  v.  SPRING. 

(Supreme   Court  of  Rhode  Island.     Feb.  20, 
1913.) 

Mortgages  (J  357*)  —  Foreclosure— Sale— 
Adjournment  —  Authority  or  Mortgagee 
— Presence  or  Auctioneer. 

Where  a  mortgage  provided  that  the  mort- 
gagee had  full  power  to  continue  or  adjourn 
a  sale  from  time  to  time,  the  mortgagee  had 
power  to  adjourn  a  sale  by  giving  notice,  though 
the  auctioneer  was  not  present,  especially  when 
the  only  bidder  who  was  present  at  the  first 
sale  attended  the  adjourned  sale  and  purchased 
the  property. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  {{  1070,  1071;   Dec.  Dig.  {  357.*] 

Appeal  from  Superior  Court,  Kent  County ; 
Willard  B.  Tanner,  Presiding  Justice. 

Action  by  Charles  A.  Harris  against  Ellen 
E.  Spring.  From  a  decree  dismissing  the 
bill,  complainant  appeals.    Affirmed. 

Arthur  Cushlng,  William  F.  Carroll,  and 
James  F.  McCartin,  all  of  Providence,  for 
appellant  Erwin  J.  France,  of  Woonsocket, 
for  respondent. 

PER  CURIAM.  The  only  point  raised  and 
argued  by  the  complainant  upon  his  appeal 
in  this  case  is  that  on  the  10th  day  of  April, 
1906,  the  premises  in  question  having  been 
duly  advertised  for  sale  on  that  date,  under 
a  mortgage  held  by  Mary  J.  Gilbane  for 
$500,  the  sale  -was  postponed  to  April  24, 
1908,  bat  that  there  was  no  legal  adjourn- 
ment of  the  sale  to  that  date,  because  no 
auctioneer  was  present  and  therefore  no 
legal  adjournment  could  be  taken  In  the 
absence  of  the  auctioneer,  and  the  appellant 
therefore  claims  that  the  sale  on  April  24, 
1906,  was  illegal  and  void. 

But  the  evidence  shows  that  on  April  10, 
1906,  Henrietta  Harris,  Mary  J.  Gilbane,  the 
mortgagee,  and  the  clerk  of  Mrs.  Gilbane, 
were  the  only  persons  present  at  the  time 
and  place  as  advertised  for  the  sale,  and  no 
auctioneer  was  present;  that  at  said  time 
Mrs.  Gilbane,  the  mortgagee,  notified  Henri- 
etta Harris,  who  was  the  only  bidder  pres- 
ent that  the  sale  was  postponed;  but  Mrs. 
Harris  does  not  remember  that  Mrs.  Gil- 
bane told  her  that  it  was  postponed  to  a 
definite  date.  It  does  appear,  however,  that 
an  adjournment  of  the  sale  was  duly  ad- 
vertised for  April  24,  1906,  that  Mrs.  Harris 
saw  this  advertised  notice,  and  was  present 
on  April  24th,  and  bought  at  the  sale  then 
held. 

There  is  nothing  In  the  claim  urged  by  the 


appellant  that  the  sale  was  not  lawfully  ad- 
journed to  April  24,  1906.  It  was  not  neces- 
sary that  the  auctioneer  be  present  to  ad- 
journ the  sale,  because  by  the  terms  of  the 
mortgage  It  la  expressly  provided  that  the 
mortgagee  has  "full  power  to  continue  or 
adjourn  such  sale  from  time  to  time."  The 
mortgagee  exercised  this  power,  and  due 
notice  of  the  time  to  which  the  sale  was  ad- 
journed was  given  to  the  only  bidder  pres- 
ent so  that  she  attended  the  adjourned  sale 
and  was  the  bidder  and  purchaser  at  the 
sale.  There  wap  no  error  in  the  decree  of 
the  superior  court  dismissing  the  bill. 

The  appeal  is  dismissed,  the  decree  of  the 
superior  court  dismissing  the  bill,  entered  on 
the  25th  day  of  April,  1912,  is  affirmed,  and 
the  cause  is  remanded  to  the  superior  court 
sitting  within  and  for  the  county  of  Kent 
for  further  proceedings. 


PROVIDENCE  INST.  FOR  SAVINGS  v. 
WALLACE  et  al 

(Supreme  Court  of  Rhode   Island.     Feb.   20, 
1913.) 

Gifts  (f  49*)— Girrs  Inter  Vivos— Evidence 

— StTFIlCIENCT. 

There  could  be  no  finding  of  a  gift  of  a 
savings  bank  deposit  by  decedent  where  the 
evidence  did  not  show  that  he  ever  intended  to 
make  a  gift  and  it  appeared  that  he  always 
retained  the  passbook  in  his  possession  down 
to  the  time  of  his  death. 

[Ed.  Note.— For  other  cases,  see  Gifts,  Cent 
Dig.  If  95-100;    Dec.  Dig.  §  49.*] 

Appeal  from  Superior  Court,  Providence 
and  Bristol  Counties;  Willard  B.  Tanner, 
Presiding  Justice. 

Bill  by  the  Providence  Institution  for  Sav- 
ings against  Sarah  C.  Wallace  and  another. 
From  the  decree,  respondent  Ellen  A  Mc- 
Bride  appeals.  Appeal  dismissed,  decree  af- 
firmed, and  case  remanded. 

Cooney  &  Cahill,  of  Providence,  for  appel- 
lant Tllllnghast  &  Collins,  of  Providence, 
for  respondent  Providence  Inst  for  Savings. 
Simon  S.  Lapham,  of  Providence,  for  re- 
spondent Wallace. 

PER  CURIAM.  The  evidence  does  not 
show  that  the  deceased,  Michael  A  Wallace, 
ever  intended  to  make  a  gift  of  the  deposit 
in  the  complainant's  bank  to  Annie  M.  L. 
Purcell,  or  that  in  fact  any  completed  gift 
was  ever  made;  he  having  always  retained 
the  passbook  in  his  own  possession  down  to 
the  time  of  his  death.  We  find  no  error  in 
the  decree  of  the  superior  court  entered 
May  8,  1912. 

The  appeal  is  dismissed,  the  decree  of  the 
superior  court  is  affirmed,  and  the  case  is 
remanded  to  the  superior  court  for  further 
proceedings. 
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PREDERICKSON  v.  SAME. 

(Supreme  Court  of  Rhode  Island.     Feb.  20, 
1913.) 

1.  Appkax  and  Ebbob  (I  1009*)— Review- 
Findings— Concltjsivbness. 

On  appeal  from  a  decree,  the  trial  judge's 
findings  are  entitled  to  great  weight. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  3970-3978;  Dec.  Dig.  | 
1009.*] 

2.  Nuisance    (|    33*)  —  Distubbing    Noises 
and  Jabbing — Evidence— Sufficiency. 

On  bills  to  enjoin  a  manufacturer  from 
operating  drop  hammers,  evidence  held  to  sus- 
tain findings  that  the  operation  of  the  hammers 
disturbed  the  comfort  of  neighbors  through 
producing  noises,  jarring,  etc. 

[Ed.  Note. — For  other  cases,  see  Nuisance, 
Cent.  Dig.  §§  84-89;    Dec  Dig.  f  33.*] 

8.  Nuisance    (J   19*)— Private   Nuisance- 
Right  to  Enjoin. 

Persons  residing  in  a  residence  neighbor- 
hood are  entitled  to  enjoin  a  nearby  manufac- 
turer from  operating  drop  hammers  in  such 
manner  as  to  constitute  a  nuisance  by  produc- 
ing disturbing  noises,  jarring,   etc. 

[Ed.   Note.— For  other  cases,   see  Nuisance, 
Cent.   Dig.   {   65;    Dec.   Dig.    |    19.*] 
4.  Nuisance  (|  3*)— Private  "Nuisance"— 
Use  of  Pbopebtt— Right  to  Enjoin. 

One  must  use  his  property  so  as  not  to 
injure  another's  or  interfere  with  the  reason- 
able and  proper  enjoyment  thereof,  and  the 
carrying  on  of  a  business  which  creates  noisome 
smells  or  noxious  vapors,  or  causes  great  and 
disturbing  noises,  jarring,  or  vibrations,  which 
injuriously  affect  property  in  the  vicinity,  or 
render  the  occupation  thereof  inconvenient  or 
uncomfortable,  is  a  nuisance  for  which  a  per- 
son whose  property  or  health  is  injured,  or 
whose  reasonable  enjoyment  of  his  estate  as  a 
place  of  residence  is  impaired  or  destroyed, 
may  sue  for  the  injury;  and  in  such  case  a 
court  of  equity  may  enjoin  the  continuance  of 
the  nuisance. 

[Ed.  Note.— For  other  cases,  see  Nuisance, 
Cent.  Dig.  81  4,  5,  9-25;   Dec.  Dig.  {  3.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  5,  pp.  4855-4864;   vol.  8,  p.  7734.] 

Appeal  from  Superior  Court,  Providence 
and  Bristol  Counties;  Willard  B.  Tanner, 
Presiding  Justice. 

Bill  by  Gustav  Blomen  and  others,  and 
bill  by  Carin  Frederlckson,  against  the  N. 
Barstow  Company.  Decrees  for  complain- 
ants, and  defendant  appeals.  Appeals  dis- 
missed, decree  affirmed,  and  cause  remanded. 

Littlefleld  *  Barrows,  of  Providence,  for 
appellant  Thomas  A.  Carroll  and  Walter 
P.  Suesman,  both  of  Providence,  for  appel- 
lees. 

JOHNSON,  0.  J.  These  two  bills  In  equi- 
ty are  brought  by  the  complainants  to  re- 
strain the  respondent  from  operating  a  drop 
or  hammer,  weighing  500  pounds,  and  from 
operating  several  smaller  hammers,  two  of 
which  weigh  250  pounds  each,  and  a  gas 
generator,  used  by  the  respondent  In  its  busi- 
ness of  manufacturing  jewelry,  and  contain- 
ed In  Its  large  brick  factory  building  located 
on  the  corner  of  Public  and  Temple  streets 


in  the  city  of  Providence.  The  complain- 
ant Carin  Frederlckson  is  the  owner  of  a  :-t 
of  land,  with  a  dwelling  house  thereon,  sit- 
uated on  the  easterly  side  of  Temple  street, 
a  short  distance  south  of  Public  street.  The 
complainants  Blomen  are  the  owners  of  a 
lot  of  land,  with  a  dwelling  house  thereoa 
situated  on  said  easterly  side  of  Tetnv'e 
street,  and  bounding  northerly  on  said  Fred- 
erlckson land.  These  houses  were  built  be- 
fore the  respondent  purchased  the  land  im- 
mediately north  of  said  Frederlckson  land, 
and  erected  a  Jewelry  shop  thereon.  In  the 
Temple  street  end  of  this  factory,  respond 
ent  erected  five  drop  hammers,  weighing  re- 
spectively 500  pounds,  250  pounds,  100 
pounds,  and  two  50  pounds  each.  All  of 
these  drop  hammers  are  located  just  north- 
erly of  the  Frederlckson  house. 

The  bills  allege  that  the  operation  of  said 
drops  or  hammers  causes  noise  and  vibration, 
which  destroy  the  comfortable  enjoyment  <~f 
the  property  of  said  complainants.  These 
allegations  are  denied  by  the  respondent 
which  admits  that  a  slight  noise  and  jar  of 
the  complainants'  property  Is  caused  by  the 
operation  of  the  500-pound  hammer,  bnt  de- 
nies that  the  noise  and  jar  so  caused  is  ex- 
cessive or  so  great  as  to  destroy  or  seriously 
impair  the  comfortable  enjoyment  of  the 
complainants'  property.  The  respondent  also 
denies  that  the  operation  of  the  small  ham- 
mers and  of  the  gas  generator  causes  any 
disturbing  noise  or  any  perceptible  jar  of 
the  complainants'  property. 

The  causes  were  heard  together  by  the 
presiding  Justice  of  the  superior  court.  The 
evidence  showed  that  from  September,  1911. 
until  Christmas,  1911,  the  factory  and  these 
hammers  were  operated  until  9  o'clock,  in  the 
evening.  Since  that  time,  the  factory  has 
been  running  in  the  daytime  only.  When 
the  600-pound  hammer  is  in  operation,  it 
drops  about  two  or  three  times  a  minute, 
from  a  height  of  2  feet,  8  or  9  inches.  Com- 
plainants' witnesses  testified  that  the  opera- 
tion of  the  600-pound  hammer  jarred  the 
Frederlckson  and  Blomen  houses.  Mrs.  Fred- 
erlckson says  It  Jars  the  house;  it  is  a  se- 
vere shake.  Mr.  Thomasson,  one  of  Mrs. 
Frederickson's  tenants,  says  he  feels  a  per- 
ceptible jar  to  the  premises.  George  E. 
Smith,  another  of  Mrs.  Frederickson's  ten- 
ants, says  it  make  the  whole  place  tremble 
and  vibrate.  Mr.  Anderson,  one  of  Mr. 
Blomen's  tenants,  says  there  Is  a  steady  jar 
and  shock.  Mrs.  Anderson,  his  wife,  says 
there  is  a  Jarring  of  the  house  every  time 
the  hammer  strikes.  Mr.  Lauigan,  another 
of  Mr.  Blomen's  tenants,  says  it  shakes  and 
vibrates  and  jars  the  house.  Mrs.  Lanigan, 
his  wife,  says  it  jars  the  house.  These  wit- 
nesses testify  that  this  jarring  and  vibration 
is  heavy  enough  to  rattle  the  dishes,  u> 
swing  a  door  open,  to  move  a  natlron  on  a 
shelf,  to  rattle  the  windows,  and  to  shake  a 
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paper  when  reading.  The  complainants  had 
other  witnesses  who  did  not  testify;  it  being 
admitted  by  respondent's  counsel  that  they 
would  testify  substantially  the  same  in  re- 
gard to  the  concussion.  George  E.  Smith, 
one  of  Mrs.  Frederiekson's  tenants.  Bays  it 
Is  so  bothersome  and  disturbing  there  that 
he  has  made  up  his  mind  to  leave  Just  as 
soon  as  he  can.  Mr.  Thomasson,  another  of 
Mrs.  Frederiekson's  tenants,  says  his  tene- 
ment is  not  so  desirable  as  it  was,  and  that 
he  is  going  to  get  out  of  there  as  soon  as  he 
gets  straightened  out,  unless  the  thing  Is 
stopped.  Mrs.  Anderson,  who  lives  in  the 
Blomen  house,  says  that,  owing  to  the  dis- 
turbance and  vibration  from  respondent's 
factory,  she  and  her  husband  are  going  to 
move  Just  as  soon  as  they  can  find  a  house. 
John  F.  O'Rourke,  one  of  respondent's  wit- 
nesses, says  he  is  in  the  real  estate  business, 
and  that  the  factory  has  depreciated  the  val- 
ue of  Mrs.  Frederiekson's  house  to  the  ex- 
tent of  $1,500.  The  respondent's  witnesses 
testify  that  a  slight  vibration  could  be  felt 
in  the  Frederickson  yard;  that  there  was  a 
Jar  or  jolt  in  the  Frederickson  yard,  and 
slight  vibration  and  concussion  in  the  Blo- 
men yard  just  south  of  the  former,  and 
farther  away  from  the  factory ;  that  a  trem- 
or of  the  ground  could  be  slightly  felt  In  the 
third  yard ;  and  that  a  very  slight  vibration 
could  be  felt  at  230  Public  street. 

The  court  took  a  view  of  the  premises, 
and,  after  hearing  further  testimony,  an- 
nounced his  decision  wherein  he  says  be 
would  not  grant  the  preliminary  injunction 
if  be  had  not  a  very  clear  opinion  of  the 
case;  that  he  Is  satisfied  the  heavy  drop  is 
something  unendurable  to  the  people  in  the 
immediate  vicinity;  that  the  vibration  and 
noise  are  very  great,  very  disturbing,  start- 
ling, jarring,  not  only  extremely  uncomforta- 
ble, but  necessarily  injurious  to  the  nerv- 
ous system  of  the  people  who  are  near 
enough  to  it;  that,  as  to  the  Frederickson 
and  Blomen  houses,  he  is  of  the  very  clear 
opinion  that  the  noise  Is  unendurable,  and 
that  the  preliminary  injunction  ought  to  be 
granted.  At  the  request  of  counsel  for  re-, 
spondent,  the  court  consented  to  modify  the 
decrees  so  as  to  allow  respondent  to  use  the 
500-pound  hammer  for  four  hours  a  day; 
but  the  court  wished  It  to  be  understood 
that  he  did  not  intend  the  modification  to  be 
permanent;  that  he  made  the  modification 
simply  during  the  pendency  of  the  appeal; 
and  that,  in  his  opinion,  the  500-pound  ham- 
mer should  be  stopped  entirely. 

Decrees  for  a  preliminary  injunction  were 
entered  in  each  case,  as  advised  by  the 
court,  temporarily  restraining  the  respond- 
ent from  further  operating  said  500-pound 
hammer;  but  with  the  modification  that, 
during  the  pendency  of  this  appeal,  the  re- 
spondent might  operate  the  500-pound  drop, 
but  only  for  four  hours  a  day.  The  re- 
spondent appealed  from  these  decrees,  and 


filed  the  same  reasons  of  appeal  In  each 
case. 

These  reasons  of  appeal  are  as  follows: 
First,  that  said  decree  is  against  the  evidence 
and  the  weight  thereof;  second,  that  said 
decree  is  against  the  law;  third,  that  said 
decree  is  against  the  rights  of  the  respondent 
as  disclosed  by  the  pleadings  and  proved; 
fourth,  that  said  court  erred  in  finding  and 
decreeing  that  the  operation  of  said  power 
drop  or  hammer,  as  operated  by  the  respond- 
ent, is  a  nuisance;  fifth,  that  said  court 
erred  in  finding  that  said  decree  should  be 
without  any  modification  and  absolute. 

[1,2]  The  findings  of  fact  by  the  trial 
judge  are  entitled  to  great  weight  He  heard 
and  saw  the  witnesses  on  the  stand,  and 
besides  he  took  a  view  of  the  premises  when 
the  500-pound  drop  was  in  operation,  and 
personally  observed  its  effect  upon  the  bouses 
of  the  complainants.  From  our  examination 
of  the  evidence,  we  are  satisfied  that  his 
findings  of  fact  are  Justified. 

[3]  It  remains,  therefore,  to  consider 
whether  his  application  of  the  law  to  the 
facts,  as  found,  was  correct  If  the  injury 
complained  of  amounts  to  a  nuisance,  and  a 
continuing  one,  the  appropriate  remedy  is 
by  a  bill  for  an  injunction.  In  Tipping  v. 
St  Helen  Smelting  Co.,  4  Best  ft  S.  608,  the 
principle  was  largely  discussed,  and  the  Judg- 
ment at  nisi  prius  and  in  banc  was  aflirmed 
In  the  Exchequer  Chamber,  4  Best  ft  S.  615, 
and  upon  appeal,  by  the  House  of  Lords, 
11  H.  Lk  Cas.  642.  That  was  an  action  for  an 
injury  to  the  plaintiff's  dwelling  house,  caused 
by  noxious  vapors  proceeding  from  defend- 
ant's smelting  works.  The  judge,  at  nisi 
prius,  laid  down  the  law  thus:  "That  in  an 
action  for  nuisance  to  property  by  noxious 
vapors  arising  from  the  land  of  another, 
the  injury,  to  be  actionable,  must  be  such 
as  visibly  to  diminish  die  value  of  the  prop- 
erty, and  the  comfort  and  enjoyment  of  it" 

In  Crump  v.  Lambert,  L.  R.  3  Eq.  Cas. 
409,  Lord  Roinilly  said:  "With  respect  to  the 
question  of  law,  I  consider  it  to  be  estab- 
lished, by  numerous  decisions,  that  smoke, 
unaccompanied  with  noise  or  noxious  vapor, 
that  noise  alone,  that  offensive  vapors  alone, 
although  not  injurious  to  health,  may  sever- 
ally constitute  a  nuisance  to  the  owner  of 
neighboring  or  adjoining  property.  That,  if 
they  do  so,  substantial  damages  may  be 
recovered  at  law,  and  that  this  court,  if  ap- 
plied to,  will  restrain  the  continuance  of  the 
nuisance  by  injunction  in  all  cases  where 
substantial  damages  could  be  recovered  at 
law."  In  that  case  the  Injury  resulted  from 
a  combination  of  smoke,  noxious  vapors,  and 
noise,  which  proceeded  from  the  defendant's 
works  adjoining  the  plaintiff's  houses,  where 
be  carried  on  the  business  of  manufacturing 
iron  bedsteads.  Other  cases  in  the  same  line 
are  Elllotson  v.  Feetham,  2  Bing.  (N.  C.)  134 ; 
Soltau  v.  De  Held,  2  Sim.  (N.  S.)  133;  Inch- 
bald  v.  Barington,  L.  R.  4  Ch.  App.  338: 
Ball  v.  Ray,  L  R.  8  Cb.  App.  467. 
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In  Pish  r.  Dodge,  4  Denlo  (N.  Y.)  311,  at 
page  31C  (47  Am.  Dec.  254),  which  was  for 
a  nuisance  by  noise  and  dust  from  a  steam 
boiler  factory  adjoining  the  plaintiff's  dwell- 
ing house,  the  Supreme  Court  of  New  York, 
by  Bronson,  O.  J.,  says:  "It  is  a  rule  of  the 
common  law  that  a  man  should  so  use  his 
own  as  not  to  hurt  another;  and  therefore, 
If  one  carry  on  a  lawful  trade  or  business 
In  such  a  manner  as  to  prove  a  nuisance  to 
his  neighbor,  he  must  answer  In  damages. 
*  *  •  It  Is  not  necessary  to  a  right  of  ac- 
tion that  the  owner  should  have  been  driven 
from  his  dwelling;  it  is  enough  that  the  en- 
joyment of  life  and  property  has  been  ren- 
dered uncomfortable.  *  •  *  Although  the 
manufacturing  of  steam  engine  boilers  is  a 
lawful  business,  it  was  carried  on  In  such 
a  manner  in  this  case  as  to  make  it  a  great 
annoyance  to  the  plaintiff;  and  she  Is  un- 
doubtedly entitled  to  redress  by  action." 

In  McKeon  v.  See,  61  N.  Y.  300,  10  Am. 
Rep.  660,  the  action  was  for  both  damages 
and  an  Injunction  under  the  New  York  Code; 
and  the  trial  judge  found  that  the  action  of 
the  defendant's  machinery,  used  to  saw 
marble,  produced  a  jarring  and  shaking  of 
complainant's  two  houses,  injuring  the  same, 
and  amounting  to  a  nuisance  (the  degree  of 
vibration  was  not  stated),  and  gave  judgment 
for  $967,  apparently  for  loss  of  rent,  with 
an  award  of  an  Injunction.  The  general 
term  of  the  Supreme  Court  struck  out  the 
judgment  for  damages,  but  made  the  injunc- 
tion perpetual.  The  Court  of  Appeals  af- 
firmed this  judgment 

Campbell  v.  Seaman,  63  N.  Y.  568,  at  page 
676  (20  Am.  Rep.  567),  was  an  action  for  a  nui- 
sance resulting  from  a  process  used  by  the  de- 
fendant In  burning  bricks  upon  his  land,  by 
which  noxious  gases  were  generated,  which, 
borne  by  the  winds  upon  the  adjacent  lands  of 
his  neighbor,  injured  and  destroyed  his  trees 
and  vegetation.  Earl,  X,  said:  "It  is  a  gen- 
eral rule  that  every  person  may  exercise  ex- 
clusive dominion  over  his  own  property,  and 
subject  it  to  such  uses  as  will  best  subserve 
his  private  Interests.  Generally  no  other 
person  can  say  how  he  shall  use  or  what 
he  shall  do  with  his  property.  But  this  gen- 
eral right  of  property  has  its  exceptions  and 
qualifications.  "Sic  utere  tuo  ut  allenum  non 
Uedas"  Is  an  old  maxim  which  has  a  broad 
application.  It  does  not  mean  that  one  must 
never  use  his  own  so  as  to  do  any  injury  to 
his  neighbor  or  his  property.  Such  a  rule 
could  not  be  enforced  in  civilized  society. 
Persons  living  In  organized  communities  must 
suffer  some  damage,  annoyance,  and  Incon- 
venience from  each  other.  For  these  they 
are  compensated  by  all  the  advantages  of 
civilized  society.  If  one  lives  In  the  city,  he 
must  expect  to  suffer  the  dirt,  smoke,  noi- 
some odors,  noise,  and  confusion  Incident  to 
city  life.  *  *  *  But  every  person  Is 
bound  to  make  a  reasonable  "use  of  his  prop- 
erty so  as  to  occasion  no  unnecessary  damage 
or  annoyance  to  his  neighbor.    If  he  make 


an  unreasonable,  unwarrantable,  or  unlawful 
use  of  it,  so  as  to  produce  material  annoy- 
ance, inconvenience,  discomfort,  or  hurt  to 
his  neighbor,  he  will  be  guilty  of  a  nuisance 
to  his  neighbor.  And  the  law  will  hold  him 
responsible  for  the  consequent  damage:  As 
to  what  is  a  reasonable  use  of  one's  owe 
property  cannot  be  defined  by  any  certain 
general  rules,  but  must  depend  upon  the  cir- 
cumstances of  each  case.  A  use  of  property 
in  one  locality,  and  under  some  circum- 
stances, may  be  lawful  and  reasonable,  which, 
under  other  circumstances,  would  be  unlaw- 
ful, unreasonable,  and  a  nuisance.  To  con- 
stitute a  nuisance,  the  use  must  be  such  as 
to  produce  a  tangible  and  appreciable  Injur; 
to  neighboring  property,  or  such  aa  to  render 
its  enjoyment  specially  uncomfortable  or  in- 
convenient" 

The  principle  Is  also  sustained  by  the 
Supreme  Judicial  Court  of  Massachusetts 
in  Wesson  v.  Washburn  Iron  Co.,  13  Allen 
(Mass.)  95,  90  Am.  Dec.  181,  and  by  the  Su- 
preme Court  of  Maine  in  Barnes  t.  Hathorn. 
54  Me.  124.  In  Davidson  t.  Isham,  9  N.  J.  Eq. 
189,  Chancellor  Williamson  held  that:  "It 
is  not  necessary  that  the  smell  should  be  un- 
wholesome, It  is  enough  that  it  renders  the 
enjoyment  of  life  and  property  uncomforta- 
ble." And  again:  "The  authorities  are  abun- 
dant to  sustain  the  position  that  an  Individ- 
ual cannot  erect  In  a  densely  settled  portion 
of  a  city  or  town,  occupied  by  private  dwell- 
ings, any  kind  of  manufacturing  establish- 
ments, and  so  use  the  machinery  and  carry 
on  the  business  as  to  render  living  In  the 
neighborhood  uncomfortable,  either  on  ac- 
count of  the  noise  it  occasions  or  of  its  smoke 
and  offensive  smells." 

In  Ross  v.  Butler,  19  N.  X  Eq.  294,  at  page 
298  (97  Am.  Dec.  654),  Chancellor  ZabrUkie 
says :  "The  first  question  is  whether  the 
large  volume  of  dense  smoke,  limning  from 
this  factory  upon  the  premises,  and  pene- 
trating the  dwellings  of  the  complainants,  is 
such  a  nuisance  as  will  be  restrained  by  this 
court  The  business  is  a  lawful  one;  there 
can  be  no  pretense  that  it  is  injurious  to 
health ;  and  it  Is  a  question  of  great  practi- 
cal importance  in  this  state,  where  manufac- 
tures flourish  and  are  on  the  increase, 
whether  such  business  can  be  permitted  In 
the  neighborhood  of  dwelling  houses,  where 
the  smoke  and  cinders  render  the  houses 
uncomfortable  to  the  Inhabitants.  Smoke, 
noise,  or  bad  odors,  even  when  not  injurious 
to  health,  may  render  a  dwelling  very  uncom- 
fortable, so  as  to  drive  from  it  any  one  not 
compelled  by  poverty  to  remain.  If  the 
citizen  has  no  protection  against  such  annoy- 
ances, the  comfort  and  value  of  his  home 
can  be  destroyed  by  any  one  that  may  choose 
to  erect  such  annoyance  near  it  and  no  one. 
not  rich  enough  to  buy  all  the  land  around 
him  from  which  he  could  be  so  annoyed,  could 
be  safe.  The  law  takes  care  that  lawful 
and  useful  business  shall  not  be  put  a  stop 
to  on  account  of  every  trifling  or  imaginary 
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annoyance,  such  as  may  offend  the  taste  or 
disturb  the  nerves  of  a  fastidious  or  over- 
refined  person.  But,  on  the  other  hand,  it 
does  not  allow  any  one,  whatever  his  circum- 
stances or  condition  may  be,  to  be  driven 
from  his  home,  or  to  be  compelled  to  live  in 
it  In  positive  discomfort,  although  caused 
by  a  lawful  and  useful  business,  carried  on 
in  his  vicinity.  The  maxim,  "sic  ntere  tuo  ut 
allenum  non  Isedas,"  expresses  the  well-es- 
tablished doctrine  of  the  law." 

In  Hennessey  v.  Carmony,  BO  N.  J.  Eq.  616, 
at  page  630,  25  Atl.  374,  at  page  381,  decided 
in  1892,  the  facts  were  quite  similar  to  the 
facta  in  the  case  at  bar.  That  was  a  bill 
for  an  Injunction  to  restrain  the  Jarring 
and  shaking  of  complainant's  house,  caused 
by  the  operation  of  two  centrifugal  machines 
or  "whizzers,"  immediately  in  the  rear  of 
complainant's  land.  The  Injunction  was 
granted.  Pitney,  V.  C,  says:  "The  result  of 
careful  review  of  the  evidence  upon  my  mind 
is  to  lead  me  to  the  conclusion  that  the  de- 
gree of  injury  is  such  as  to  entitle  the  com- 
plainant to  damages  in  an  action  at  law, 
with  the  result  that  he  is  entitled  to  an  In- 
junction in  this  court.  The  injury,  to  be 
actionable,  must  be  sensible  and  appreciable, 
as  distinguished  from  one  merely  fanciful; 
and  in  a  case  like  this  I  assume,  for  present 
purposes,  that  it  must  have  the  effect  of  ren- 
dering the  premises  less  desirable,  and  so 
less  valuable  for  ordinary  use  and  occupation. 
Now,  It  seems  to  me  that  a  vibration  that 
causes  the  windows  and  doors  of  a  house  to 
rattle  In  their  casings,  and  dishes  on  the 
shelves  to  rattle  and  move  on  one  another, 
and  the  walls  to  crack,  and  is  distinctly  felt 
by  persons  in  the  house,  would  have  such 
effect,  and  is  therefore  actionable." 

In  Hurlburt  v.  McKone,  55  Conn.  31,  10 
Atl.  164,  8  Am.  St.  Rep.  17,  there  was  a  vi- 
bration of  the  same  character  and  degree, 
as  near  as  may  be,  as  that  shown  In  this 
case;  the  windows  rattled  in  the  casings, 
dishes  and  other  like  things  standing  on  the 
table  or  shelves  shook  and  jolted  together. 
There  was,  however,  in  that  case,  an  addition- 
al element  of  dense  smoke,  and  there  was 
proof  that  the  health  of  the  plaintiff  and  his 
family  had  been  injured.  The  court  gave 
judgment  for  the  plaintiff,  and  assessed  dam- 
ages, but,  in  view  of  a  change  made  by  the 
defendants  in  the  mode  of  operating  their 
works,  held  that  an  injunction  was  not  neces- 
sary.   The  judgment  was  affirmed. 

In  Dlttman  v.  Repp,  50  Md.  516,  at  page 
523  (33  Am.  Rep.  325),  the  court  says :  "Here, 
superadded  to  the  mere  noise  made  by  the 
operation  of  the  machinery,  It  is  alleged  that 
the  working  of  the  engine  or  pump  produces 
strong  vibratory  and  Jarring  motions,  which 
shake  the  complainant's  house  and  render  It 
unfit  and  unsafe  for  habitation.  Such  state 
of  things,  if  true,  clearly  amount  to  a  nui- 
sance, such  as  will  give  a  right  of  action  at 
law,  or  a  court  of  equity  will  restrain.  Scott 
v.  Firth,  4  Fost  *  Fin.  349.    We  shall  there- 


fore affirm  the  order  granting  the  injunction." 
Complainants'  houses  are  not  situated  in  a 
manufacturing  neighborhood.  There  is  no 
factory  on  Temple  street,  except  that  of  the 
respondents,  and  no  other  factory  in  the 
immediate  vicinity,  except  one  owned  by  the 
Seamless  Wire  Company,  which  owns  the 
land  lying  to  the  east  of  complainants'  lands. 
But  the  Seamless  Wire  Company's  shop  is  on 
Eddy  street  There  are  no  drop  hammers  In 
the  Seamless  Wire  Company's  shop,  and  that 
shop  causes  no  inconvenience.  The  factory 
of  the  Metal  Products  Corporation  Is  on 
Thurbers  avenue,  which  is  quite  a  distance 
from  complainants'  houses.  The  most  favor- 
able view  for  the  respondent  of  the  testimony 
on  this  point  is,  not  that  complainants' 
houses -are  In  a  manufacturing  neighborhood, 
but  that,  within  a  radius  of  a  quarter  of  a 
mile,  it  is  becoming  a  manufacturing  neigh- 
borhood. 

In  Ross  v.  Butler,  19  N.  J.  Eq.  at  page  305 
(97  Am.  Dec.  654),  supra,  the  language  of 
Chancellor  Zabriskie  Is :  "I  find  no  authority 
that  will  warrant  the  position  that  the  part 
of  a  town  which  is  occupied  by  tradesmen 
and  mechanics  for  residences  and  carrying  on 
their  trades  and  business,  and  which  contains 
no  elegant  or  costly  dwellings,  and  is  not 
inhabited  by  the  wealthy  and  luxurious,  is 
a  proper  and  convenient  place  for  carrying 
on  business,'  which  renders  the  dwellings 
there  uncomfortable  to  the  owners  and  their 
families  by  offensive  smells,  smoke,  cinders, 
or  Intolerable  noises,  even  If  the  inhabitants 
are  themselves  artisans,  who  work  at  trades 
occasioning  some  degree  of  noise,  smoke,  and 
cinders.  Some  parts  of  a  town  may,  by  lapse 
of  time,  or  prescription,  by  the  continuance 
of  a  number  of  factories  long  enough  to  have 
a  right  as  against  every  one,  be  so  dedicated 
to  smells,  smoke,  noise,  and  dust  that  an 
additional  factory,  which  adds  a  little  to 
the  common  evil,  would  not  be  considered 
at  law  a  nuisance,  or  be  restrained  in  equity. 
There  is  no  principle  in  law,  or  the  reasons 
on  which  its  rules  are  founded,  which  should 
give  protection  to  the  large  comforts  and  en- 
joyments with  which  the  wealthy  and  lux- 
urious are  surrounded,  and  fail  to  secure  to 
the  artisan  and  laborer,  and  thetr  families, 
the  fewer  and  more  restricted  comforts  which 
they  enjoy." 

The  respondent  Introduced  some  testimony 
to  show  that  the  foundation  of  the  drops  had 
been  designed  with  a  view  to  minimize  the 
jar  and  vibration  as  much  as  possible.  But 
the  question  here  is  a  question  of  nuisance, 
not  of  negligence.  It  is  true  the  respondent 
may  make  a  reasonable  use  of  its  property ; 
but  no  use  of  its  property  is  reasonable,  If 
it  results  in  a  nuisance  to  complainants.  In 
Atty.  Gen.  v.  Cole  &  Son  (1901)  1  Ch.  205,  at 
page  207,  which  was  an  action  to  restrain  a 
public  nuisance,  an  lnjuctlon  was  granted 
against  a  fat  melter  who  allowed  noxious 
gases  to  escape  from  his  premises.  Keke- 
wich,  J,  In  his  opinion  says:    "Mr.   Cole 
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erected  this  building  some  time  ago  to  carry 
on  a  lawful  trade,  and  he  has  been  anxious 
to  do  everything  he  possibly  could  to  prevent 
bis  trade  from  being  an  injury  to  his  neigh- 
bors. It  is  conducted  in  a  perfectly  decent 
and  proper  way.  From  his  point  of  view, 
he  is  a  reasonable  man ;  but,  from  the  point 
of  view  which  I  have  laid  down,  he  is  not 
acting  reasonably  if  he  commits  a  nuisance." 

Respondent's  counsel  argue  that  the  grant- 
ing of  an  injunction  in  such  cases  is  within 
the  discretion  of  the  court,  and  that  it  will 
not  be  granted  where  it  will  be  inequitable 
between  the  parties,  or  will  work  detriment 
to  the  public,  or  will  involve  damage  to  the 
defendants,  engaged  In  a  lawful  business, 
disproportionate  to  the  damage  to  the  com- 
plainant from  the  continuance  of  the  alleged 
nuisance.  Such  an  argument  was  made  in 
Broadbent  v.  Imperial  Gas  Co.,  7  De  G., 
M.  &  6.  436,  at  page  462.  The  complaint  was 
that  vegetables,  growing  in  the  market  gar- 
den of  the  complainant,  were  injured  by  the 
gas  of  that  company,  and  the  argument  was 
pressed  that  this  injury  was  slight  in  com- 
parison with  the  benefits  conferred  by  the 
company  on  the  public,  and  that  on  that  ac- 
count the  court  would  not  exercise  its  power 
to  restrain  the  manufacture  of  gas.  Lord 
Cranworth  says:  "If  it  should  turn  out  that 
the  company  had  no  right  so  to  manufac- 
ture gas  as  to  damage  the  plaintiff's  market 
garden,  I  have  come  to  the  conclusion  that  I 
cannot  enter  into  any  question  of  how  far 
it  might  be  convenient  for  the  public  that 
the  gas  manufacture  should  go  on."  He  fur- 
ther remarks :  "But  unless  the  company  had 
such  a  right,  I  think. the  present  is  not  a 
case  in  which  this  court  can  go  into  the  ques- 
tion of  convenience  or  Inconvenience,  and  say, 
where  a  party  is  substantially  damaged,  that 
he  Is  only  to  be  compensated  by  bringing  an 
action  toties  quoties.  That  would  be  a  dis- 
graceful state  of  the  law  and  I  quite  agree 
with  the  vice  chancellor  in  holding  that  In 
such  a  case  this  court  must  issue  an  injunc- 
tion, whatever  may  be  the  consequences  with 
regard  to  the  lighting  of  the  parishes  and  dis- 
tricts which  this  company  supplies  with  gas." 
This  case  was  affirmed  on  appeal,  L.  R.  (7 
H,  L.  Caa.)  601. 

In  Hlgglns  v.  Water  Co.,  36  N.  J.  Eq.  538, 
the  court  says:  "If  this  water  company  is 
doing  a  legal  wrong,  Injurious  to  the  com- 
plainant, such  wrongful  conduct  must,  if 
persisted  in,  either  now  or  hereafter,  be 
restrained  In  equity.  After  the  rights  of 
these  parties  have  been  settled  In  this  court, 
suits  at  law,  founded  In  this  diversion  of  this 
stream,  would  be  mere  assessments  of  dam- 
ages. Judgments  In  such  actions,  as  a  matter 
of  course,  must  pass  in  favor  of  the  com* 
plainants.    To  be  prohibited  therefore,  from 


doing  the  wrongful  act,  which  must  lead  to 
such  results,  cannot  be  regarded,  with  respect 
to  the  defendant,  as  anything  inequitable. 
Nor,  under  such  circumstances,  can  a  court 
of  equity  rightly  withhold  its  hand  on  the 
ground  of  any  supposed  inconvenience  u> 
those  who  are  the  customers  of  this  coo- 
pany." 

In  Hennessey  v.  Carmony,  supra,  Pitnej, 
V.  C,  after  citing  the  last-mentioned  cast, 
said:  "And  I  desire  here  for  myself  to  say 
that  I  have  never  been  able  to  see  how  tie 
question  of  the  right  of  the  complainant  to 
an  Injunction  on  final  hearing  could  ever  be  t 
matter  properly  resting  in  the  'discretion' 
of  the  chancellor,  as  I  understand  the  force 
of  that  word  in  that  connection.  If  by  'dis- 
cretion' Is  here  meant  that  the  jndge  must 
be  discreet,  and  mast  act  with  discretion, 
and  discriminate,  and  take  into  consideration 
and  give  weight  to  each  circumstance  in  the 
case,  in  accordance  with  its  actual  value  ic 
a  court  of  equity,  then  I  say  that  that  is  jus* 
what  he  must  do  In  every  case  that  comes 
under  his  consideration,  no  more  and  no  less. 
*  •  *  But  if  the  word  'discretion,'  In  thii 
connection,  is  used  in  its  secondary  sense. 
and  by  it  is  meant  that  the  chancellor  has 
the  liberty  and  power  of  acting,  in  finally 
settling  property  rights,  at  his  discretion, 
without  the  restraint  of  the  legal  and  equita- 
ble rules  governing  those  rights,  then  I  deny 
such  power.  It  seems  to  me  that  the  true 
scope  of  the  exercise  of  this  latter  sort  of  dis- 
cretion In  the  Judicial  field  Is  found  In  those 
matters  which  affect  procedure  merely,  and 
not  the  ultimate  right." 

[4]  The  rale  of  law  is  well  settled  that 
every  person  is  bound  to  use  his  property  » 
as  not  to  injure  that  of  another,  or  interfere 
with  the  reasonable  and  proper  enjoyment 
thereof;  and  that  the  carrying  on  of  a  busi- 
ness, which  creates  noisome  smells,  or  nox- 
ious vapors,  or  causes  great  and  disturbing 
noises,  Jarring,  or  vibrations,  which  affect 
injuriously  property  in  the  vicinity  or  render 
the  occupation  thereof  inconvenient  and 
uncomfortable,  is  a  nuisance  for  which  a 
person  whose  property  is  damaged,  or  whose 
health  is  injured,  or  whose  reasonable  enjoy- 
ment of  his  estate,  as  a  place  of  residence, 
is  impaired  or  destroyed  thereby,  may  main 
tain  an  action  to  recover  compensation  for 
the  injury,  and  that  in  such  case  a  court  of 
equity  will  restrain  the  continuance  of  Ute 
nuisance  by  injunction. 

We  are  of  the  opinion  that,  upon  the  allega- 
tions and  the  proof,  the  preliminary  injunc- 
tion was  in  each  case  probably  granted.  la 
each  case,  therefore,  the  appeal  is  dismissed, 
the  decree  below  is  affirmed,  and  the  cause 
is  remanded  to  the  superior  court  for  further 
proceedings. 
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SAYLES  v.  STEERE  et  al 

(Supreme  Court  of  Rhode  Island.     March  1, 

1913.) 
executobs  and  adiunistbat0b8   (j   35*)— 

Removal. 

In  order  to  have  an  administrator  re- 
moved, petitioner  must  show  some  improp- 
er acts  or  neglect  of  duty,  and  cannot  have 
him  removed  merely  by  showing  that  he  was 
unfit  for  appointment  in  the  first  instance,  and 
that  petitioner  should  have  been  appointed. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  |§  227-262; 
Dec.  Dig.  §  35.*] 

Exceptions  from  Superior  Court,  Provi- 
dence and  Bristol  Counties;  Elmer  J.  Rath- 
bun,  Judge. 

Action  by  Laura  M.  Sayles  against  Var- 
num  Steere,  Administrator,  and  others.  Ver- 
dict for  defendant  administrator,  and  peti- 
tioner excepts.  Exceptions  overruled,  and 
case  remitted  for  decree  on  verdict 

See,  also,  83  Atl.  83. 

Frank  L.  Hanley,  of  Providence,  for  appel- 
lant Tilllnghast  ft  Collins,  of  Providence, 
for  Varnum  Steere. 

PER  CURIAM.  This  Is  an  appeal  by  Lau- 
ra M.  Sayles  from  a  decree  of  the  probate 
court  of  BurriUville  dismissing  the  appel- 
lant's petition  for  the  removal  of  the  appel- 
lee, Varnum  Steere,  as  administrator  of  the 
estate  of  Elliott  S.  Sayles,  and  for  the  re- 
appointment of  herself  as  administratrix. 
The  appeal  was  heard  in  the  superior  court 
and  a  verdict  was  rendered  for  the  appellee, 
by  direction  of  the  court  The  case  Is  now 
before  this  court  on  exceptions  to  the  direc- 
tion of  a  verdict  and  to  rulings  of  the  trial 
justice  excluding  evidence.  The  appellant 
having  Informed  the  court  through  her  brief 
and  by  the  statement  of  counsel,  that  she 
relies  entirely  upon  her  fifth  exception,  which 
is  to  the  ruling  of  the  trial  judge  in  direct- 
ing a  verdict  the  other  exceptions  of  the 
appellant  will  not  be  considered. 

The  appellant  is  the  daughter  of  Elliott  S. 
Sayles,  who  died  August  14,  1004.  She  was 
appointed  administratrix  of  her  father's  es- 
tate by  the  probate  court  of  the  town  of 
Burrillville,  and  gave  bond  as  such  adminis- 
tratrix, as  required  by  said  court.  Later  the 
surety  on  her  bond  petitioned  for  release. 
This  petition  for  release  was  granted,  and 
the  appellant  was  ordered  to  file  a  new 
bond,  with  satisfactory  surety,  within  a  cer- 
tain time;  and,  failing  so  to  do,  she  was  re- 
moved as  such  administratrix  by  said  court 
by  decree  entered  on  May  29,  1909.  On 
June  26,  1909,  the  appellee,  Varnum  Steere, 
was  appointed  by  said  court  administrator 
in  place  of  the  appellant  by  a  decree  duly 
entered.  From  this  last-mentioned  decree 
no  appeal  was  taken. 

Subsequently  the  appellant  filed  In  said 
probate  court  her  petition  asking  for  the 
removal  of  the  said  Varnum  Steere,  as  ad- 


ministrator as  aforesaid,  and  for  the  appoint- 
ment of  herself  in  his  place.  This  petition 
of  the  appellant  was  dismissed  by  decree  of 
said  probate  court  entered  January  28, 1911 ; 
and  from  such  decree  the  appellant  appealed 
to  the  superior  court,  where  she  later  claim- 
ed a  jury  trial. 

The  grounds  of  the  appellant's  petition,  to 
the  probate  court  of  Burrillville,  for  the  re- 
moval of  Varnum  Steere  as  administrator 
are:  (1)  That  the  said  Steere  Is  unfit  and 
unsuitable  to  administer  said  estate ;  (2)  that 
he  Is  not  entitled  by  law  to  administer  or 
to  occupy  the  position  of  administrator;  (3) 
that  she  (the  appellant)  is  entitled  by  law 
to  administer;  (4)  that  she  (the  appellant) 
was  removed  as  administratrix  solely  for 
the  reason  that  she  failed  to  file  a  bond  as 
ordered;  (5)  that  she  (the  appellant)  is  now 
ready  and  willing  to  give  bond  and  will  fur- 
nish same  upon  her  reappointment ;  (6)  that 
appellant  bad  no  notice  of  the  pendency  of 
the  petition  for  the  appointment  of  Steere  as 
administrator ;  and  (7)  that  the  estate  of  El- 
liott S.  Sayles  consists  of  one  undivided  eighth 
part  of  what  Is  known  as  the  Pascoag  Mills, 
said  mills  being  claimed  and  operated  by 
Fred  A.  and  Albert  L.  Sayles,  and,  the  ap- 
pellant while  administratrix,  having  brought 
suit  against  the  said  Sayles  to  recover  said 
estate,  the  said  Varnum  Steere,  being  friend- 
ly with  the  said  Sayles  and  unfriendly  to 
the  appellant  will  not  act  for  the  best  inter- 
ests of  the  estate. 

Following  the  jury  trial  and  a  verdict  for 
the  appellee  In  the  superior  court,  the  appel- 
lant filed  her  bill  of  exceptions.  The  fifth 
exception,  and  the  only  one  which  we  are 
asked  to  consider,  Is  as  follows:  "To  the  rul- 
ings of  said  justice,  at  the  trial  of  said  cause, 
In  directing  the  jury  to  return  a  verdict  in 
favor  of  the  appellee,"  etc. 

The  appellant,  as  appears  both  from  her 
petition  to  the  probate  court  of  Burrillville 
and  her  reasons  of  appeal  filed  in  the  su- 
perior court  is  seeking  to  bring  about  the 
removal  of  Varnum  Steere  as  administrator, 
and  her  reappointment  as  administratrix  up- 
on her  father's  estate.  In  order  to  effect 
such  desired  change,  it  would  be  Incumbent 
upon  her,  In  the  first  Instance,  to  present  sat- 
isfactory testimony  that  the  conduct  of  Var- 
num Steere,  since  his  appointment,  has  been 
such  as  would  justify  the  court  In  removing 
him  and  appointing  somebody  In  his  place. 
She  must  necessarily  show  some  improper 
acts  Upon  the  part  of  Steere  as  administra- 
tor, or  the  neglect  of  some  duty  which  his 
appointment  Imposes.  On  the  contrary,  the 
appellant  has  undertaken  to  show  that  Var- 
num Steere  was  unfit  and  unsuitable  to  be 
appointed  as  administrator  upon  her  father's 
estate,  and  that  she  was  by  law  entitled  to 
such  appointment  herself.  These  matters 
cannot  be  Inquired  about  In  this  proceeding. 
,If  she  had  desired  to  contest  the  appolnt- 
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ment  of  Steere  as  administrator,  she  should 
bare  taken  an  appeal  from  tbe  decree  of  the 
probate  court  appointing  him,  which  she 
failed  to  do.  We  do  not  think  that  it  is  com- 
petent for  the  appellant  to  raise  any  ques- 
tion, upon  this  appeal,  as  to  the  original  fit- 
ness, or  suitableness  of  Varnum  Steere  to  ad- 
minister the  estate.  The  record  does  not 
disclose  that  any  testimony  was  offered  re- 
garding the  unfitness  or  unsuitablenesa  of 
Steere,  based  upon  any  acts  or  omissions  of 
duty  subsequent  to  his  appointment.  The 
appellant  claims,  however,  that  steere,  ow- 
ing to  his  friendliness  to  the  said  Fred  A. 
and  Albert  L.  Sayles  and  his  unfriendliness 
to  her,  has  failed  to  act  for  the  best  inter- 
ests of  the  estate  in  not  prosecuting  a  suit 
for  the  recovery  of  some  interest  in  the  Pas- 
coag  Mills  property,  which  had  'been  com- 
menced by  her  prior  to  her  removal  as  ad- 
ministratrix. Taking  into  consideration  the 
various  proceedings  brought  against  the  ap- 
pellee since  his  appointment,  the  fact  that 
tbe  interest  in  the  mill  property  is  heavily 
mortgaged  and  in  possession  of  the  mortga- 
gee, and  that  he  has  no  funds  in  his  hands 
as  administrator  with  which  to  prosecute  a 
suit,  we  cannot  say  that  Steere  has  been 
guilty  of  any  omission,  in  the  discharge  of 
his  duty,  which  would  Justify  his  removal. 

The  appellant's  exceptions  are  overruled, 
and  the  case  is  remitted  to  the  superior 
court,  with  direction  to  enter  its  decree  on 
the  verdict 


CAMPBELL  v.  CAMPBELL  et  al. 

(Supreme   Court  of   Rhode   Island.     Feb.    26, 
1913.) 

1.  Insane  Pebsons  (|  77*)— Bills  and  Notes 
—Knowledge  or  Insanity. 

In  an  action  on  a  note  made  by  an  insane 
person,  the  plaintiff  cannot  recover  on  the 
ground  that  he  was  ignorant  of  the  fact  of  the 
maker's  insanity,  and  that  the  dealings  were 
fair. 

[Ed.  Note.— For  other  cases,  see  Insane  Per- 
sons, Cent  Dig.  {  131;  Dec.  Dig.  |  77.*] 

2.  Insane  Persons  (f  99*)— Estates— Claims 
—Bills  and  Notes. 

Where,  in  an  action  to  enforce  a  claim 
against  an  insane  person's  estate  on  a  promis- 
sory note,  the  defenses  were  lack  of  considera- 
tion and  insanity  of  the  maker,  and  a  great 
amount  of  conflicting  evidence  was  introduced 
on  both  issues,  the  refusal  of  a  requested  in- 
struction that,  even  if  tbe  maker  was  found  to 
have  been  insane,  the  plaintiff  should  recover  a 
reasonable  compensation  for  services  rendered 
and  for  money  loaned,  for  which  the  note  was 
given,  waa  error ;  it  not  being  a  different  claim, 
since  the  promissory  note  was  only  evidence  of 
the  debt. 

[Ed.  Note.— For  other  cases,  see  Insane  Per- 
sons, Cent  Dig.  M  175-178;  Dec.  Dig.  §  09.*] 

Exceptions  from  Superior  Court  Provi- 
dence and  Bristol  Counties;  Christopher  M. 
Lee,  Judge. 

Proceedings  by  Elisha  J.  Campbell  against 
George  E.  Campbell  and  others,  commission- 


ers upon  the  insolvent  estate  of  James  Camp- 
bell.   Judgment  for  defendants,  and  plaintiff 
excepts.     Reversed. 
See,  also,  83  Atl.  325. 

James  A.  Williams,  of  Providence,  for  ap- 
pellant. Irving  Champlin,  James  Harris, 
and  John  S.  Murdock,  all  of  Providence,  for 

appellees. 

PARKHURST,  J.  For  tbe  nature  and  pre- 
vious travel  of  this  case,  which  Is  an  appeal 
from  an  award  of  commissioners  upon  tbe 
insolvent  estate  of  James  Campbell,  refer- 
ence may  be  had  to  the  opinion  of  this  court 
in  the  same  matter,  reported  in  30  R.  I.  63, 
73  Atl.  354.  Upon  the  new  trial  had  pur- 
suant to  the  order  therefor  as  set  forth  is 
that  opinion,  the  case  was  again  tried,  and 
resulted  in  a  verdict  of  the  Jury  In  the  fol- 
lowing terms:  "Tbe  Jury  find  that  the  claim 
of  tbe  appellant  Elisha  J.  Campbell,  against 
the  estate  of  James  Campbell  for  $15,550. 
for  'note,  money  and  service,'  which  said 
claim  was  allowed  by  the  commissioners  on 
said  estate  for  the  sum  of  $2,700,  should  be 
disallowed,  and  that  there  is  nothing  doe  to 
Elisha  J.  Campbell  from  said  estate  by  rea- 
son of  said  claim,  and  that  the  sum  of  S2.- 
700  should  be  deducted  from  the  claim  of 
said  •  appellant  as  allowed  by  said  commf* 
sioners." 

The  claim  filed  by  tbe  appellant  in  the 
municipal  court  of  the  city  of  Providence, 
the  court  of  probate  for  said  city.  Is  as  fol- 
lows: 

"Providence,  R.  I.  March  4,  1905. 
"Estate  of   James   Campbell,  to   Elisha  J. 
Campbell,  Dr. 

1908.  April  1st  To  amount  ot  negotiable 
promissory  note  made  by  James 
Campbell  April  1,  1902,  for  ten  thou- 
sand dollars,  payable  on  demand  to 
Elisha  J.  Campbell,  or  order ta«.M 

1904.  June  28.  To  services  two  rears  and 
three  months  to  date  at  (150  per 
month    W» 

1904.  June  28.  To  moneys  paid  on  your  ac- 
count       urn 


Total  tI&K»* 

It  Is  upon  this  claim  of  tbe  appellant  that 
the  proceedings  are  based.  The  appellees  de- 
fended against  said  claim  upon  the  grounds 
that  there  was  no  consideration  for  the  note, 
and  that  the  appellant  rendered  no  such 
services  as  claimed  under  the  second  item, 
and  never  paid  any  moneys  as  set  forth  in 
the  third  item.  The  appellees  farther  set 
up  that  at  the  time  when  the  $10,000  note 
was  signed  and  delivered  to  the  appellant 
James  Campbell  was  insane  and  Incapable  of 
transacting  business,  and  that  therefore  tbe 
note  was  void,  and  no  recovery  could  be  had 
thereon.  Thus  it  appears  that  there  was  a 
double  defense  set  up  as  to  the  claim  upon 
the  $10,000  note:  First  that  the  same  was 
given   without  consideration;    and,   second. 
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that  It  was  void  by  reason  of  the  Insanity  of 
James  Campbell.  A  vast  amount  of  testi- 
mony appears  in  the  transcript  Introduced 
on  behalf  of  the  appellant  In  the  endeavor 
to  show  that  said  note  was  given  to  him  by 
his  father  partly  in  consideration  of  work 
and  labor  in  his  father's  service  extending 
over  a  period  of  years,  for  which  he  was 
entitled  to  a  salary  which  was  not  paid,  and 
partly  In  consideration  of  moneys  loaned  and 
advanced  by  the  appellant  to  his  father,  all 
prior  to  the  date  of  the  note;  and  the  appel- 
lees introduced  testimony  to  contradict  this. 
Also  there  was  a  vast  amount  of  testimony 
introduced  in  the  endeavor  to  show,  on  the 
one  hand,  that  said  James  Campbell  was  in- 
sane when  the  note  was  signed  and  deliv- 
ered, and,  oil  the  other  hand,  to  show  that  at 
that  time  he  was  of  sound  mind  and  capable 
of  giving  a  valid  note. 

During  the  progress  of  the  trial  the  appel- 
lant took  exceptions  to  the  number  of  21, 
relating  to  exclusion  and  admission  of  testi- 
mony and  to  the  refusal  of  certain  requests 
for  instructions  to  the  jury,  and  duly  prose- 
cuted his  bill  of  exceptions  to  this  court,  and 
the  case  is  now  before  this  court  upon  his 
bill  of  exceptions. 

[1]  At  the  argument  before  this  court  the 
appellant  waived  all  of  his  exceptions,  ex- 
cept those  which  are  numbered  19,  20,  and 
21.  The  nineteenth  exception  was  to  the  re- 
fusal of  the  trial  Judge  to  charge,  at  appel- 
lant's request,  as  follows  (noted .  on  page 
1764  of  the  transcript):  "Even  if  the  Jury 
believe  that  James  Campbell  was  Insane  at 
the  time  he  gave  the  note  in  evidence  in  this 
case  to  Ellsba  J.  Campbell,  yet  if  the  Jury 
also  believe  that  Ellsba  J.  Campbell,  at  the 
time  he  received  the  note,  did  not  know,  or 
have  sufficient  reason  to  know,  that  his  fa- 
ther was  then  Insane,  then,  Inasmuch  as 
EHsha  J.  Campbell  cannot  now  be  tendered 
back  such  consideration  as  he  furnished  for 
the  note,  he  is  entitled  to  recover  In  this 
action  at  least  the  amount  of  that  note,  and 
Interest  thereon  to  the  date  of  the  death  of 
James  Campbell." 

Exception  19  must  be  overruled.  It  pre- 
sumes the  fact  that  James  Campbell  was  in- 
sane at  the  time  he  gave  the  note.  It  can- 
not then  be  said  that  the  note,  as  such,  be- 
came a  valid  obligation  upon  which  recov- 
ery could  be  had,  simply  because  the  payee 
of  the  note  did  not  know,  or  have  sufficient 
reason  to  know,  of  such  insanity.  That 
would  be  a  most  dangerous  rule  as  to  recov- 
ery in  such  cases;  it  would  permit  the  payee 
to  show  that  be  was  Ignorant,  and  entitled 
to  recover  in  a  case  where  every  one  else 
knew  the  fact  of  insanity,  and  where  the 
proof  of  the  fact  was  overwhelming.  Such 
a  ruling  was  refused  in  the  trial  court  in  the 
case  of  Seaver  v.  Phelps,  11  Pick.  (Mass.) 
304,  22  Am.  Dec.  372,  and  the  refusal  was 
sustained  by  the  Supreme  Judicial  Court,  on 
exception;   the  opinion  stating  the  principle 


as  follows  (Wilde,  X):  "The  general  doctrine 
that  the  contracts,  and  other  acts  in  pais,  of 
Idiots  and  insane  persons  are  not  binding 
In  law  or  equity  is  not  denied.  *  *  • 
These  principles  are  not  controverted  by  the 
defendant's  counsel ;  but  they  maintain  that. 
if  the  plaintiff  was  of  unsound  mind  and  in- 
capable of  understanding  at  the  time  he  pledg- 
ed the  note  to  the  defendant,  yet,  If  the  de- 
fendant was  not  apprised  of  that  fact  or 
had  no  reason  to  suspect  it  from  the  plain- 
tiff's conduct,  or  from  any  other  source,  and 
did  not  overreach  him,  or  practice  any  fraud 
or  unfairness,  then  that  the  contract  of 
bailment  was  valid  and  binding,  and  could 
not  be  avoided  In  the  present  action.  And 
they  requested  the  court  of  common  pleas  so 
to  instruct  the  Jury.  That  court,  however, 
were  of  opinion  that  the  law  was  otherwise, 
and  we  all  concur  in  the  same  opinion.  If 
it  bad  been  only  proved  that  the  plaintiff 
was  a  person  of  weak  understanding,  the 
instructions  requested  would  have  been  ap- 
propriate and  proper;  for  every  man,  after 
arriving  at  full  age,  whether  wise  or  un- 
wise, if  he  be  compos  mentis,  has  the  capac- 
ity and  power  of  contracting  and  disposing 
of  his  property;  and  his  contracts  and  con- 
veyances will  be  valid  and  binding,  provided 
no  undue  advantage  be  taken  of  his  imbecili- 
ty. It  is  sometimes  difficult  to  determine 
what  constitutes  insanity,  and  to  distinguish 
between  that  and  great  weakness  of  under- 
standing. The  boundary  between  them  may 
be  very  narrow,  and,  in  fact,  often  is,  al- 
though the  legal  consequences  and  provisions 
attached  to  the  one  and  the  other,  respec- 
tively, are  widely  different  In  the  present 
case,  however,  this  point  is  settled  by  the 
verdict,  and  no  question  is  made  respecting 
it  We  are  to  consider  the  plaintiff  as  in 
a  state  of  Insanity  at  the  time  he  pledged 
his  note  to  the  defendant;  and,  this  being 
admitted,  we  think  it  cannot  avail  him  as  a 
legal  defense  to  show  that  he  was  Ignorant 
of  the  fact  and  practiced  no  imposition.  The 
fairness  of  the  defendant's  conduct  cannot 
supply  the  plaintiff's  want  of  capacity." 

[2]  Exception  20  (noted  on  page  1765  of 
transcript)  was  to  a  refusal  to  charge  the 
Jury,  at  appellant's  request,  as  follows :  "Even 
if  the  Jury  should  find  from  the  evidence 
that  James  Campbell  was  insane  at  the  time 
he  gave  Ellsba  J.  Campbell  the  note  for  ten 
thousand  dollars  ($10,000),  which  is  in  evi- 
dence in  this  case,  and  should  find  that  said 
note  is  invalid,  nevertheless,  If  the  Jury 
should  also  find  that  EHsha  J.  Campbell, 
prior  to  the  time  when  he  received  said 
note,  had  either  performed  services  for  or 
had  loaned  money  to  James  Campbell,  or  had 
both  performed  such  services  for  and  loan- 
ed such  money  to  James  Campbell,  which 
services  or  loans,  or  both,  were  understood 
by  EHsha  J.  Campbell  to  be  the  considera- 
tion of  said  note,  then  Elisha  J.  Campbell  Is 
entitled  to  recover  In  this  action  the  rea- 
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sonable  value  of  such  services,  and  the  amount 
of  such  loan  or  loans  for  which  he  had  not 
been  paid  up  to  April  1,  1902,  with  interest 
to  the  date  of  the  death  of  James  Camp- 
bell." 

The  trial  Judge  refused  to  charge  as  above 
requested,  upon  the  theory  set  forth  in  other 
parts  of  his  charge  that,  inasmuch  as  the 
appellant  made  his  claim  before  the  probate 
court  upon  a  promissory  note,  he  could  not, 
if  the  Jury  found  that  James  Campbell  was 
Insane  at  the  time  of  the  making  and  de- 
livery of  the  note,  be  allowed  to  recover 
upon  the  original  consideration  of  the  note, 
even  if  lie  satisfied  the  Jury  that  he  had  ren- 
dered services  and  loaned  money,  as  he 
claimed,  as  a  consideration  therefor,  because 
that  would  be  equivalent  to  allowing  him 
to  recover  upon  a  different  claim  from  the 
one  presented  to  the  probate  court  This  is 
shown  by  reference  to  the  language  of  the 
trial  Judge,  as  'follows  (pages  1754,  1755  of 
transcript):  "And  I  charge  you,  gentlemen, 
that  if  you  find  from  a  fair  preponderance 
of  the  testimony  that  this  note  was  made 
and  issued  by  James  Campbell,  and  if  you 
find  that  there  was  a  good  and  valid  con- 
sideration for  this  note,  but  If  you  find  that 
his  mind  was  such  at  the  time  he  made  this 
note  that  he  did  not  understand  the  nature 
and  effect  of  his  act,  then,  gentlemen,  you 
must  find  for  the  estate  of  James  Campbell 
on  that  point"  And  again  (quoting  from 
the  charge  on  page  1758),  after  reciting  the 
claim  as  filed  in  the  probate  court  by  the 
appellant  the  court  said:  "That  is,  that  was 
the  claim  he  presented  against  his  father's 
estate.  The  consideration  of  that  note,  as 
he  claims,  was  back  salary  and  money 
loaned.  He  made  no  claim  to  the  probate 
court  for  back  salary  or  for  money  loaned 
for  any  period  of  time  prior  to  April  1, 1902. 
He  merely  made  a  claim  for  this  promissory 
note.  So  it  follows,  gentlemen,  therefore, 
that,  Inasmuch  as  the  statute  provides  that 
no  claims  other  than  those  presented,  as  afore- 
said, can  be  enforced  against  the  estate,  if 
you  find  that  this  promissory  note  was  is- 
sued to  Elisha  J.  Campbell,  and  there  was 
a  good  and  valuable  consideration  for  the 
giving  of  that  note,  and  if  you  find  that 
James  Campbell  did  not  understand  the  na- 
ture and  effect  of  the  act  he  was  performing 
when  be  gave  the  note,  this  appellant  cannot 
recover  for  any  services  performed  for  his 
father,  or  any  money  loaned  to  his  father, 
prior  to  April  1,  1902,  unless  he  can  recover 
on  this  promissory  note,  because,  as  I  say, 
he  never  preferred  to  the  probate  court  any 
claim  for  any  services  or  money  loaned  prior 
to  that  time." 

We  think  the  rule  laid  down  by  the  trial 
Judge,  as  above  quoted,  was  too  stringent, 
and  was  not  in  accord  with  the  more  liberal 
rules  adopted  by  this  court  in  at  least  two 
recent  cases.  While  It  is  true  that  it  was 
held,  in  the  case  of  Anderson  v.  Williams, 
26  R.  I.  64,  66,  58  Atl.  251,  252,  that  a  cred- 


itor who  flies  his  claim  in  the  probate  court 
under  the  statute  is  bound  by  such  claim 
in  any  subsequent  action  against  the  estate, 
both  as  to  the  amount  of  and  the  period 
covered  by  the  claim,  and  also  as   to  the 
nature  of  the  claim,  yet  it  is  to  be  noted  that 
in  that  case  the  cause  of  action   set  forth 
in  the  first  count  of  the  declaration  was 
totally  and   entirely  distinct  and    different 
from  anything  set  forth  in  the  claim,  and 
based  upon  a  different  consideration;    while 
the  cause  of  action  set  forth  in  the  seconc 
count  was  for  a  greater  amount  and  for  a 
longer   period   than  that  set  forth    In   the 
claim  as  presented.    The  essence  of  the  de- 
cision is  that  the  plaintiff  could  not  recover 
upon  the  first  count  at  all,  and  coold  not 
recover  upon  the  second  count  for  services 
in  excess  of  her  claims  as  presented     The 
court  foreshadows  the  liberal  policy   since 
followed  In  the  cases  hereafter  cited  in  the 
following  language:   "While  we  should  hesi- 
tate to  apply  the  bar  of  the  statute  to  a 
claim  which  had   been  substantially    made, 
though    lacking   in .  technical    exactness    vt 
statement  or  to  a  claim  which  omitted  f 
state  unliquidated  damages,  yet  we   cannot 
concede  the  right  of  a  creditor,  who   has 
stated  a  claim  for  a  definite  sum  of  money 
for  services  rendered  in  a  definite  period  of 
time,  to  sue  for  other  services  rendered  out- 
side of  that  period,  or  for  an  amount  of 
money  greafer  than  that  originally  claimed," 
In  the  case  of  Ralph  v.  Taylor,  33  R,  I. 
503,  82  Atl.  279,  where  suit  was  brought  by 
a  person  under  guardianship  to  recover  for 
services  rendered  to  the  defendant's  Intes- 
tate during  her  lifetime,  It  was  at  first  at- 
tempted to  recover  upon  an  express  contract 
alleged  to  have  been  made  between  the  plain- 
tiff (then  under  guardianship)  and  the  de- 
fendant's intestate  during  her  lifetime,  and 
to  show  that  there  was  an  express   agree- 
ment between  the  parties  that  the  plaintiff 
should  be  compensated  at  the   rate   of  $5 
per  month;    and  evidence  to  that  effect  was 
offered,  and  the  Jury  so  found.     Bat  upon 
exceptions  before  this  court  it  was   deter- 
mined that  the  plaintiff,  being  under  guard- 
ianship, was,   under  our  statute.    Incapable 
of  making  an  express  contract;   but  It  was 
also    determined    that   he   was   entitled    to 
prove  what  services  he  had   rendered,  and 
the'  value  of  them,  under  a  common  count  in 
indebitatus  assumpsit  for  a  quantum  meruit 
The  claim,  as  filed  in  the  probate  court,  was 
as  follows:    "To  fourteen  years  and  eicht 
months  labor  at  $8  per  month,  $1,408:    by 
credit  payment  on  account  $120.95;   balance 
due,  $1,287.05."     And  as  to  this  claim  we 
held  as  follows:   "There  is  no  suggestion  in 
this  statement  of  claim  whether  it  Is  based 
upon  an  express  contract  or  not  and  noth- 
ing  which  is  inconsistent   with   the   main- 
tenance of  the  suit  upon  the%  second  count 
of  the  declaration,  being,  as  above  shown,  a 
common  count  in  Indebitatus  assumpsit  for 
a  quantum  meruit     It  Is  merely  the  state- 
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nient  of  a  claim,  which  does  not  conclude 
the  nature  of  the  evidence  upon  which  It 
may  be  maintained."  The  principle  underly- 
ing this  case  Is  analogous  to  that  in  the 
case  at  bar,  in  that,  while  It  appears  that 
an  attempt  to  recover  as  upon  an  express 
contract  cannot  succeed  because  of  the  legal 
incapacity  of  one  of  the  parties  to  make  an 
express  contract,  yet  a  recovery  may  be  had 
upon  showing  the  value  of  what  was  actual- 
ly done,  which  would  have  been  the  con- 
sideration of  such  an  express  contract  had 
not  such  incapacity  existed.  And  see,  also, 
White  v.  Almy,  34  R.  I.  29,  35,  82  Atl.  397, 
as  to  the  effect  of  claims  as  filed  In  the 
probate  court 

In  the  case  at  bar,  as  we  have  already 
shown,  the  appellees  contested  the  appellant's 
claim  upon  the  $10,000  note,  both  on  the 
ground  of  want  of  consideration  and  also  on 
the  ground  of  the  invalidity  of  the  note  by 
reason  of  the  insanity  of  James  Campbell  at 
the  time  it  was  made  and  delivered.  The  ap- 
pellant was  thereby  compelled  to  offer  proof 
of  a  valid  and  adequate  consideration  for  the 
note,  and  a  large  part  of  the  transcript  is 
taken  up  In  the  direct  examination  and  cross- 
examination  of  the  appellant  and  other  wit- 
nesses on  that  point.  Of  course,  the  prima 
facie  evidence  of  the  appellant's  claim  for 
this  sum  of  $10,000  was  the  note  itself,  which 
was  presented  by  him  in  support  of  his  claim. 
But  the  note  itself  is  only  evidence  of  the 
claim ;  the  foundation  of  the  note  and  of  the 
claim  thereon  was  the  services  rendered  and 
money  paid  by  the  appellant;  and  where  the 
consideration  of  the  note  is  disputed,  and 
evidence  of  consideration  is  offered  at  great 
length,  It  would  be  technical  In  the  extreme 
to  say  that  nothing  could  be  recovered,  even 
though  the  underlying  consideration  was  ful- 
ly proved  to  the  satisfaction  of  the  jury, 
simply  because,  after  the  time  when  all  the 
services  had  been  rendered  and  the  money 
advanced,  the  maker  of  the  note  became  in- 
sane, and  was  insane  at  the  time  when  the 
note  was  made.  It  is  to  be  noted,  also,  that, 
on  the  question  of  the  Insanity  of  James 
Campbell  at  the  time  when  the  note  was 
given,  the  record  contains  upwards  of  900 
pages,  or  more  than  one-half  of  the  entire 
transcript,  devoted  to  the  conflicting  testi- 
mony of  witnesses  on  that  subject.  In  view 
of  such  a  difference  of  opinion,  it  would  be 
highly  unjust  to  hold,  In  substance,  that  the 
appellant,  by  taking  a  note  from  a  man  who 
was  deemed  by  so  many  disinterested  wit- 
nesses to  be  quite  sane  and  capable  of  trans- 
acting business  and  giving  a  note,  having 
been  accustomed  to  give  notes  during  a  long 
and  active  business  life,  should  be  cut  off 
from  all  recovery,  when  he  would  have  been 


entitled  to  have  recovered  if  he  had  not  tak- 
en the  note.  It  Is  to  be  noted  that  the  claim, 
as  filed  in  the  probate  court,  to  wit:  "1902, 
April  1st  To  amount  of  negotiable  promis- 
sory note  made  by  James  Campbell  April  1, 
1902,  for  ten  thousand  dollars  payable  on 
demand  to  Eliaha  J.  Campbell  or  order,  $10,- 
000"— states  a  claim  for  the  sum  of  $10,000, 
evidenced  by  a  promissory  note.  It  appears, 
also,  in  the  statement  of  this  case  in  30  R.  I. 
63,  on  page  64,  73  Atl.  354,  on  page  355,  that 
this  court  in  speaking  of  the  appellant's 
claim,  says:  "This  claim  was  made  up  as 
follows:  $10,000  due  on  a  promissory  note 
given  for  work  and  labor,  and  money  loaned 
by  the  plaintiff  to  his  father."  It  does  not 
appear  to  have  occurred  to  anybody  that  this 
was  not  a  correct  and  substantial  statement 
of  the  appellant's  claim,  in  view  of  the  evi- 
dence before  the  court  The  claim,  as  stated 
In  the  probate  court,  Is  for  "amount"  of 
$10,000.  Such  a  statement  precludes  the  ap- 
pellant from  recovering  more  than  $10,000 
upon  that  item  of  his  claim;  but  if  the  evi- 
dence of  it  by  means  of  a  promissory  note, 
turns  out  to  be  insufficient  by  reason  of  the 
invalidity  of  the  note,  due  to  the  insanity  of 
the  maker,  the  appellant  is  not  thereby  pre- 
cluded from  offering  other  evidence  of  such 
claim  to  an  amount  of  $10,000  for  good  and 
valuable  considerations  running  from  him  to 
his  father.  See  Ralph  v.  Taylor,  supra.  To 
have  allowed  the  appellant  to  recover  in  ac- 
cordance with  the  instruction  which  is  above 
quoted,  and  which  was  refused  and  Is  the 
subject  of  the  exception  now  under  discus- 
sion, would  not  have  been  to  allow  recovery 
upon  a  different  claim  from  that  filed  in  the 
probate  court  but  only  upon  the  same  claim, 
evidence  in  support  of  which  had  been  given 
before  the  jury  at  great  length  and  without 
objection. 

We  are  of  the  opinion  that  the  trial  judge 
erred  in  refusing  to  instruct  the  jury  as  re- 
quested, and  exception  20  is  therefore  sus- 
tained. 

As  to  exception  21,  to  the  denial  of  the  ap- 
pellant's motion  for  a  new  trial,  it  becomes 
unnecessary  to  consider  it,  because,  as  shown 
above,  the  jury  was  not  properly  instructed 
in  the  particulars  above  set  forth,  and  was 
not  allowed  to  consider  certain  very  impor- 
tant evidence  for  technical  reasons  which 
we  have  disapproved;  and  it  would  be  un- 
profitable to  consider  the  weight  of  the  evi- 
dence until  it  shall  appear  that  a  jury,  has 
been  allowed  to  consider  all  of  the  evidence 
under  proper  instructions.  * 

The  appellant's  exceptions  numbered  19 
and  21  are  overruled,  the  twentieth  exception 
Is  sustained,  and  the  case  is  remitted  to  the 
superior  court  for  a  new  trial. 
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OARBIGAN  t.  COLE  et  al. 

(Supreme  Court  of  Rhode  Island.     March  1, 
1913.) 

1.  Death  (|  80»)— Right  of  Action— Subviv- 
ALr— Death  or  Wbongdoeb. 

An  action  of  trespass  on  the  case  for  death 
bywrongful    act    brought    under    Gen.    Laws 

1909,  c.  283,  {  14,  authorizing  an  action  for 
wrongful  death  against  the  person  or  corpora- 
tion which  would  have  been  liable  had  death 
not  resulted,  will  not  survive  the  death  of  the 
wrongdoer. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent 
Dig.  i  34 ;   Dec.  Dig.  {  30.*] 

2.  Death    (|    9*)— Right    of    ACTION— CON- 
STRUCTION   OF    STATUTE. 

.  Gen.  Laws  1909,  c.  283,  |  14,  giving  a 
right  of  action  for  death  from  wrongful  act,  be- 
ing in  derogation  of  the  common  law,  confers 
only  such  rights  as  may  be  consistent  with  a 
strict  construction  of  its  language. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent 
Dig.  |  11;   Dec.  Dig.  §  9.*] 

Exceptions  from  Superior  Court,  Provi- 
dence and  Bristol  Counties;  Wlllard  B.  Tan- 
ner, Presiding  Justice. 

Action  by  Patrick  F.  Carrlgan  against 
Frank  W.  Cole  and  others.  Motion  by  Susan 
A.  Cole,  administratrix,  to  dismiss  plaintiff's 
amended  declaration,  was  sustained,  and 
plaintiff  excepts.  Exception  overruled,  and 
cause  remitted. 

John  C.  Quinn,  of  Providence,  for  plaintiff. 
Stone  &  Lovejoy,  of  Providence,  for  defend- 
ants. 

VINCENT,  J.  The  plaintiff,  Patrick  F. 
Carrlgan,  by  his  writ  dated  the  14th  of  June, 

1910,  commenced  suit  against  Frank  W.  Cole 
and  Susan  A.  Cole  as  administratrix  upon  the 
estate  of  William  H.  Cole,  deceased.  The 
said  Frank  W.  Cole  and  William  H.  Cole 
were  formerly  copartners  doing  business  un- 
der the  name  and  style  of  F.  W.  Cole  &  Co. 
The  writ  directed  the  attachment  of  the 
goods,  chattels,  and  real  estate  of  Frank  W. 
Cole  "of  the  commonwealth  of  Massachu- 
setts," and  also  Che  attachment  of  the  per- 
sonal estate  of  the  said  Frank  W.  Cole  in  the 
hands  or  possession  of  the  Cole  Teaming 
Company,  a  corporation  located  and  doing 
business  In  Providence,  in  the  state  of  Rhode 
Island.  The  writ  further  directed  that  the 
said  Frank  W.  Cole  and  Susan  A.  Cole,  as 
administratrix,  be  summoned  to  answer  the 
complaint  The  suit  was  an  action  on  the 
case  for  negligence,  and  was  brought  by  Pat- 
rick F.  Carrlgan  as  father  and  next  of  kin 
of  Joseph  Carrlgan,  an  Infant,  deceased,  It 
being  alleged  that  by  reason  of  the  negligence 
of  said  Frank  W.  Cole  and  William  H.  Cole, 
by  their  servants  and  agents,  said  Joseph 
Carrlgan  was  run  over  by  a  vehicle  owned 
by  said  Frank  W.  and  William  H.  Cole,  re- 
ceiving Injuries  from  which  he  died.  It  ap- 
pears from  the  return  of  the  officer  upon  the 
writ  that  a  copy  thereof  was  left  with  the 
treasurer  of  the  Cole  Teaming  Company  for 
the  purpose  of  attaching  the  stock  or  shares 


of  said  Frank  W.  Cole  In  said  company,  that 

the  defendant  Susan  A.  Cole,  administratrix, 
was  summoned,  and  that  a  further  copy  of 
said  writ  was  sent  by,  mail  to  Frank  W.  Cole 
to  South  Rehoboth,  Mass.,  that  being  his 
place  of  address,  he  having  no  usual  place  of 
abode  In  Rhode  Island.  William  H.  Coif 
deceased  November  16,  1909,  some  seven 
months  prior  to  the  date  of  the  plaintiffs 
writ  On  August  2,  1910,  the  treasurer  of 
the  Cole  Teaming  Company  made  affidavit 
that  at  the  time  of  the  service  of  the  writ 
the  said  Frank  W.  Cole  was  not,  either  di- 
rectly or  Indirectly,  the  owner  of  any  stock 
or  shares  in  said  company,  and  that  there 
was  no  personal  estate  of  the  said  Frank  W 
Cole  In  the  hands  or  possession  of  said  Cole 
Teaming  Company.  The  plaintiff  filed  his 
declaration  July  2T,  1910.  The  defendant 
Susan  A.  Cole,  administratrix,  on  August  5. 

1910,  demurred  to  the  plaintiff's  declaration, 
and  the  demurrer  was  sustained  to  all  of  the 
counts  by  consent,  and  the  plaintiff  allowed 
10  days  to  amend.  After  several  attempt.* 
to  bring  his  declaration  within  the  decision 
of  the  court  upon  the  demurrer,  the  plaintiff 
filed  his  last  amended  declaration  April  22. 

1911.  On  May  3,  1911,  the  defendant  Susan 
A.  Cole,  administratrix,  filed  a  motion  setting 
forth  that  she  had  demurred  to  each  and  all 
of  the  counts  of  the  plaintiff's  original  decla- 
ration on  the  following  grounds:  (1)  That 
said  declaration  did  not  set  forth  any  act 
of  negligence  on  the  part  of  the  defendants; 
(2)  that  the  said  declaration  did  not  state 
that  said  claim  was  presented  to  said  de- 
fendant Susan  A.  Cole,  administratrix,  or 
filed  In  the  office  of  the  municipal  court  of 
the  city  of  Providence  before  the  bringing 
of  said. suit;  and  (3)  that  said  declaration 
did  not  set  forth  a  cause  of  action  which  at 
common  law  or  under  the  statutes  of  this 
state  survived  the  death  of  the  Intestate 
of  the  said  defendant  Susan  A.  Cole.  The 
said  motion  of  the  defendant  Susan  A.  Cole 
further  states  that  her  demurrer  to  all  the 
counts  of  the  plaintiff's  original  declaration 
was  sustained,  that  no  exceptions  were  taken 
thereto,  and  that  the  pretended  amended  dec- 
laration of  the  plaintiff  does  not  in  any  way 
cure  or  attempt  to  cure  the  defects  of  the 
original  declaration,  and  she  therefore  moves 
that  the  so-called  amended  declaration  be 
stricken  from  the  files  and  for  Judgment 
This  motion  of  the  defendant  Susan  A.  Cole. 
administratrix,  was  granted,  and  to  the 
granting  thereof  the  plaintiff  took  his  excep- 
tion to  this  court  The  defendant  Frank  W. 
Cole.  Is  a  nonresident  No  personal  service 
has  been  made  upon  him  in  this  suit,  and  the 
attempted  service  by  way  of  the  attachment 
of  his  personal  estate  In  the  hands  and  pos- 
session of  the  Cole  Teaming  Company  has 
failed,  as  appears  by  the  affidavit  of  the 
garnishee,  and  It  is  therefore  unnecessary  to 
consider  further  his  connection  with  this 
matter. 


•For  other  cases  m  same  topic  and  section  NUMBER  in  Dec.  Dig.  ft  Am.  Die.  Key-No.  Series  A  Bap'r  Indexes 
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i  [1]  The  caae  presents  two  questions:  Q) 
Does  an  action  of  trespass  on  the  case 
brought  to  recover  for  a  death  by  wrongful 
act  survive  the  death  of  the  wrongdoer  un- 
der oar  statute;  and  (2)  should  the  plain- 
tiff have  filed  his  claim  in  the  municipal 
court  against  the  estate  of  William  H.  Cole? 
A  recovery  of  damages  In  case  of  the  death 
of  a  person  by  the  wrongful  act  of  another 
is  provided  for  by  statute.  In  section  14 
of  chapter  283  of  the  Gen.  Laws  of  1909  we 
find  that:  "Whenever  the  death  of  a  person 
shall  be  caused  by  the  wrongful  act,  neglect, 
or  default  of  another,  and  the  act,  neglect, 
or  default  Is  such  as  would,  If  death  bad  not 
ensued,  have  entitled  the  party  injured  to 
maintain  an  action  and  recover  damages 
In  respect  thereof,  the  person  who,  or  the 
corporation  which,  would  have  been  liable 
if  death  had  not  ensued,  shall  be  liable  to 
an  action  for  damages  notwithstanding  the 
death  of  the  person  injured.    *    *    •  " 

[2]  Under  the  common  law  no  action  for 
damages  by  reason  of  death  by  wrongful  act 
could  be  maintained.  Lord  Campbell's  Act, 
from  which  our  statute  before  referred  to 
is  derived,  provided  a  new  and  independent 
remedy  for. the  loss  sustained  by  the  widow 
and  children  on  account  of  the  death  of  the 
person  upon  whom  they  were  dependent 
Lord  Campbell's  Act,  as  well  as  our  statute 
which  Is  taken  therefrom,  being  in  deroga- 
tion of  the  common  law,  only  confers  upon 
parties  and  courts  such  privileges  and  powers 
as  may  be  consistent  with  a  strict  construc- 
tion of  the  terms  and  language  employed.  It 
is  not,  perhaps,  necessary,  considering  the 
frequent  discussion  of  this  subject  and  the 
well-settled  rule  regarding  the  construction 
of  statutes  which  are  in  derogation  of  the 
common  law,  to  repeat  here  the  familiar 
arguments  upon  that  subject  From  an  ex- 
amination of  the  language  above  quoted  from 
section  14,  c.  283,  we  are  unable  to  dis- 
cover any  Intent  to  confer  upon  a  plaintiff, 
under  the  circumstances  of  the  present  case, 
the  privilege  of  pursuing  the  estate  of  the 
wrongdoer  through  an  action  commenced,  sub- 
sequent to  his  decease,  against  his  adminis- 
trator. The  language  of  the  statute  quoted 
seems  to  limit  the  proceeding  to  "the  person 
who  »  *  *  would  have  been  liable  if  the 
death  of  the  plaintiff's  intestate  had  not  en- 
sued." There  Is  no  provision  indicating  or 
language  which  might  be  construed  or  from 
which  it  might  be  implied  'that  it  was  the 
Intent  of  the  statute  to  provide  any  remedy 
against  the  personal  representatives  or  the 
estate  of  a  deceased  wrongdoer. 

We  do  not  think,  therefore,  that  the  plain- 
tiff's action  against  Susan  A.  Cole,  as  admin- 


istratrix on  the  estate  of  William  H.  Cole, 
Is  maintainable.  In  this  view  of  the  case, 
it  would  be  immaterial  whether  or  not  the 
plaintiff's  claim  was  filed  in  the  municipal 
court  against  the  estate  of  William  H.  Cole, 
and  we  need  not,  therefore,  enter  into  any 
discussion  of  that  question  at  this  time. 

The  plaintiff's  exception  is  overruled,  the 
decision  of  the  superior  court  in  dismissing 
the  plaintiff's  amended  declaration  is  af- 
firmed, and  the  case  is  remitted  to  that  court 
for  further  proceedings. 


SHEER  v.  HALL  ft  LYON  CO. 

(Supreme  Court  of  Rhode  Island.     March   t, 

1913.) 
Appeal  ano  Erbob  (|  635*)— Sufficiency. 

Where  the  record  showed  that  plaintiff 
excepted  to  the  decision  of  the  trial  judge  who 
heard  the  cause  without  a  jury,  his  bill  of  ex- 
ceptions will  not  be  dismissed  because  not 
clearly  showing  that  exception;  it  appearing 
that  was  the  only  one  relied  upon  on  appeal. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  |{  2285,  2776-2782,  2829; 
Dec  t)ig.  §  635.*] 

Action  by  Hyman  Sheer  against  Hall  & 
Lyon  Company.  There  was  a  judgment  for 
defendant  and  plaintiff  appeals.  On  motion 
to  dismiss  plaintiff's  bill  of  exceptions.  De- 
nied. 

James  A  Williams,  of  Providence,  for  plain- 
tiff. 0.  M.  Van  Slyck  and  Frederick  A  Jones, 
both  of  Providence,  for  defendant 

PER  CURIAM.  The  defendant's  motion  to 
dismiss  the  plaintiff's  bill  of  exceptions  is  de- 
nied. The  record  shows  that  the  plaintiff 
duly  excepted  to  the  final  decision  of  the 
superior  court  rendered  by  the  presiding  jus- 
tice after  a  trial  before  him  without  a  jury. 
In  his  bill  of  exceptions  the  plaintiff  recites 
said  decision,  but  does  not  In  express  terms 
set  forth  that  he  excepted  thereto.  It  clear- 
ly appears,  however,  that  In  said  bill  the 
plaintiff  is  endeavoring  to  state  that  he  ex- 
cepted to  said  decision  of  the  presiding  jus- 
tice and  now  relies  upon  that  as  his  only 
exception.  From  a  consideration  of  the 
whole  bill  such  a  statement  fairly  may  be 
deduced.  The  bill  of  exceptions  is  not  drawn 
carefully  and  Is  not  in  accordance  with  the 
form  which  we  have  approved  in  Blake  v. 
Atlantic  National  Bank,  33  R.  I.  109,  80  Atl. 
181,  yet  we  do  not  think  that  the  court 
should  refuse  to  hear  the  plaintiff's  excep- 
tion on  the  ground  that  he  has  not  clearly 
stated  the  exception  upon  which  he  relies. 

The  hill  may  stand  for  assignment  for 
hearing. 


•For  other  cam  see  lame  topic  and  section  NUMBER  In  Bee.  Dig.  A  Am.  Dig.  Key-No.  Serle*  ft  Rep'r  Indexes 


Digitized  by 


Google 


65  ATLANTIC  REPORTER 


(B.I 


EDDY  t.   ANGELL. 

(Supreme   Court  of  Rhode  Island.     March  1, 
1913.) 

Wills  (§  865*)  —  Appeal  —  Time  —  Appli- 
cation fob  Leave  to  Appeal— Evidence. 
In  an  application  lor  leave  to  appeal  from 
a  decree  admitting  a  will  to  probate,  evidence 
held  to  show  that  petitioner  failed  to  appeal  in 
time  because  she  was  sick  and  wholly  unable 
to  attend  to  business,  and  that  her  uncle,  who 
was  executor,  deceived  her  as  to  the  contents 
of  the  will,  and  falsely  represented  to  her  that 
be  was  looking  after  her  interest,  entitling  her 
to  an  appeal. 

[Ed.  Note.— For  other  cases,  sea  Wills,  Cent 
Dig.  §  830;  Dec  Dig.  g  365.*] 

Petition  by  Harriet  V.  Eddy  to  be  allowed 
to  appeal  from  a  decree  admitting  an  alleged 
will  of  Harriet  E.  Eddy,  deceased,  to  probate. 
Opposed  by  Henry  M.  Angell,  executor. 
Granted. 

James  J.  McGovern,  of  Providence,  for  pe- 
titioner. Harry  J.  Williams,  of  Providence, 
for  respondent. 

PER  CURIAM.  The  petitioner  sets  forth 
in  her  petition  that  she  is  the  sole  heir  at 
law  of  Harriet  E.  Eddy,  late  of  Providence, 
deceased,  and  that  she  is  aggrieved  by  a  de- 
cree of  the  municipal  court  of  Providence  en- 
tered February  27,  1912,  admitting  to  pro- 
bate a  certain  instrument  in  writing  purport- 
ing to  be  the  last  will  and  testament  of  said 
Harriet  B.  Eddy,  (1)  because  said  decree  is 
erroneous  and  contrary  to  the  law  and  evi- 
dence; (2)  because  said  instrument  was  not 
the  last  will  and  testament  of  Harriet  E. 
Eddy;  (3)  because  said  Harriet  E.  Eddy  was 
not  of  sound  and  disposing  mind  and  memory 
at  the  time  she  executed  said  Instrument; 
and  (4)  because  said  Harriet  E.  Eddy  was  in- 
duced to  execute  said  instrument  through  un- 
due influence. 

The  petitioner  also  alleges  that,  by  reason 
of  accident,  mistake,  and  unforeseen  cause, 
she  did  not  appeal  from  said  decree  of  the 
municipal  court  within  the  time  allowed  by 
law ;  that  at  the  time  of  her  mother's  death 
and  for  a  long  period  thereafter  she  was 
very  ill,  tery  weak,  and  nervous,  and  wholly 
unable  to  attend  to  matters  of  business ;  that 
she  was  entirely  without  means  and  largely 
dependent  upon  charity ;  that  she  relied  up- 
on her  uncle,  Henry  M.  Angell,  who  repeat- 
edly assured  her  that  he  would  look  after 
and  care  for  her  interests  in  the  matter  of 
her  mother's  estate;  that  her  said  uncle  with- 
held from  her  all  knowledge  as  to  the  con- 
tents of  said  will ;  that  she  believed  her  un- 
cle would  protect  her  and  look  after  her  in- 
terests as  he  had  promised  to  do;  and  that 
she  Is  without  experience  in  business  mat- 
ters. 

The  parties  have  filed  numerous  affidavits 
in  support  and  In  contradiction  of  the  facts 
alleged  in  the  petition.  We  have  carefully 
examined  these  affidavits,  and  we  think-  it 


sufficiently  appears  therefrom  that  the  con- 
dition of  health  of  the  petitioner  upon  and 
after  the  death  of  her  mother  was  such,  and 
continued  to  be  such,  for  a  period  of  more 
than  40  days  after  the  entry  of  the  decree 
admitting  the  will  to  probate,  as  to  unfit  her 
for  the  transaction  of  business,  and  that 
during  such  period  she  received  assurance! 
from  her  uncle  that  he  would  look  out  far 
and  protect  her  interests  under  her  mother's 
will.  The  affidavit  of  Mr.  Angell,  the  uncle, 
contains  some  reflections  upon  the  private 
character  of  the  petitioner,  which,  not  belns 
material  to  the  questions  at  issue,  were  ap- 
parently designed  to  prejudice  the  court 
against  the  petitioner.  Inasmuch,  however, 
as  it  appears  that  Mr.  Angell  had  testified 
about  a  year  previously,  in  another  proceed- 
ing, that  the  petitioner  was  a  good  woman, 
and  had  always  so  conducted  herself;  his  lat- 
er reflections  upon  her  moral  character  only 
serve  to  lessen  the  dependence  which  can  be 
placed  upon  his  statements. 

We  think  upon  the  whole  testimony  pre- 
sented that  the  petitioner  is  entitled  to  the 
relief  asked  for,  and  her  petition  is  accord- 
ingly granted.  An  order  for  entry  may  be 
presented. 


KENYON  et  aL  v.  KENTON  et  aL 

(Supreme   Court   of  Rhode   Island.      Feb.   25, 
1913.) 

Pabtition  (I  94*)— Oweltt— CoinossioKxas' 

Aw  abd— Conclusiveness. 

Complainants  in  partition  in  appealing 
from  an  award  of  owelty  cannot  complain  be- 
cause the  commissioners  refused  to  testify  is 
support  of  their  report,  since  the  report  is  not 
conclusive  and  could  be  overcome  by  other 
evidence  showing  unfairness  or  inequality  uf 
the  award.  • 

[Ed.  Note.— For  other  cases,  see  Partition, 
Cent   Dig.  fi  287-299;    Dec.  Dig.  i  94.*] 

Appeal  from  Superior  Court,  Kent  County; 
Elmer  J.  Rathbun,  Judge. 

Bill  by  Solomon  H.  Kenyon  and  others 
against  Albert  A.  Kenyon  and  others.  From 
a  decree  awarding  owelty  of  partition,  com- 
plainants appeal.  Partly  affirmed,  and  partly 
reversed  and  remanded. 

Harvey  A.  Baker,  of  Providence,  for  com- 
plainants. Samuel  W.  K.  Allen,  of  East 
Greenwich,  for  respondents. 

PER  CURIAM.  In  the  above  cause  the 
complainants  have  appealed  to  this  court 
from  a  decree  of  the  superior  court  for  the 
county  of  Kent  partitioning  certain  hands, 
and  awarding  the  sum  of  $340  owelty  of  par- 
tition to  be  paid  by  the  complainants  to  the 
respondents. 

The  gist  of  the  objections  made  by  the 
complainants  is  that  the  award  of  owelty 
Is  unjust,  because  they  say  that,  under  the 
evidence  adduced  on  their  behalf  before  a 
justice  of  the  superior  court  upon  the  hear- 
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Ing  which  resulted  In  the  confirmation  of 
the  commissioner's  report  and  the  entry  of 
the  decree  of  partition,  It  appears  that  the 
portion  of  the  lands  awarded  to  the  com- 
plainants as  their  one-fifth  part  of  the  en- 
tire realty  is  not  of  greater  value  than  the 
other  one-fifth  parts  awarded  to  the  respond- 
ents, but  is  actually  of  less  value,  and  that 
owelty  of  partition  should  have  been  award- 
ed to  be  paid  to  the  complainants  by  the  re- 
spondents. Upon  a  careful  examination  of 
the  testimony,  this  court  is  of  the  opinion 
that  the  evidence  supports  the  contention  of 
the  appellants  (complainants)  to  the  extent 
that  it  does  not  appear  that  the  portion  of 
the  lands  set  off  to  the  complainants  (as 
their  one-fifth  of  the  entire  realty)  Is  of  any 
greater  value  than  that  of  any  other  one- 
fifth  part  of  the  realty  set  off  to  the  respond- 
ents, and  that,  therefore,  the  award  of  owelty 
as  against  the  complainants  was  not  Justified. 

But  we  are  also  of  the  opinion  that  the 
evidence  does  not  clearly  show  that  the  com- 
plainants are  entitled  to  owelty  as  against 
the  respondents.  The  evidence  varies  to  a 
considerable  extent  as  to  the  values  of  the 
different  parcels  of  land;  and  we  are  unable 
to  figure  out  with  any  certainty  that  there 
is  any  such  difference  in  the  actual  values  of 
the  portions  set  off  to  the  parties  that  we 
jean  say  that  owelty  should  be  awarded  to 
the  complainants.  The  fact  that  the  com- 
missioners were  not  compelled  to  testify  as 
to  the  details  of  the  figures  by  which  they 
arrived  at  the  conclusions  set  forth  in  their 
report  we  do  not  deem  to  be  material  in 
this  consideration.  If  they  had  testified  ful- 
ly in  this  regard,  their  testimony  would  not 
have  been  conclusive,  but  might,  perhaps, 
have  stated  their  opinion,  as  to  details,  more 
fully  than  Is  shown  in  their  report  The  re- 
port would  still  have  been  open  to  attack  on 
the  part  of  any  of  the  parties  in  the  ef- 
fort to  show  that  the  partition  and  owelty 
awarded  were  unfair  and  unequal.  The  com- 
plainants have  had  a  fnll  opportunity  to 
produce  all  the  evidence  at  their  disposal  to 
support  their  objections,  and  it  cannot  be 
said  that  they  have  been  deprived  of  their 
rights  simply  because  the  commissioners  re- 
fused to  testify  and  were  not  compelled  to 
do  so.  The  report  of  the  commissioners  is 
simply  their  opinion,  and  is  certainly  not 
strengthened,  as  against  the  complainants' 
objections,  by  reason  of  their  refusal  to  tes- 
tify in  support  thereof.  As  the  parties  have 
bad  a  full  opportunity  to  present  evidence 
In  support  of  their  contentions,  we  do  not 
deem  it  advisable  to  put  the  parties  to  the 
expense  incident  to  a  recommitment  of  the 
cause  to  commissioners.  On  the  evidence  be- 
fore this  court  we  are  unable  to  award  owel- 
ty in  favor  of  the  complainants ;  but  we  are 
of  the  opinion  that  the  award  of  owelty 
against  the  complainants  la  unjust  and  should 
be  disallowed. 

The  appeal  Is  sustained  so  far  as  to  re- 
verse that  portion  of  the  decree  of  the  supe- 


rior court  which  allows  the  sum  of  $340  as 
owelty  of  partition  (being  clause  "third"  of 
the  decree  appealed  from,  entered  March  29, 
1912);  and  in  all  other  respects  said  decree 
is  affirmed. 

The  cause  will  be  remanded  to  the  supe- 
rior court  sitting  in  the  county  of  Kent  for 
further  proceedings. 

HAMMOND  v.  HAMMOND. 

(Supreme  Court  o(  Rhode  Island.    Feb.  25,  1913.) 

Appeal  and   Ebbob  (|  78»>— Final  Decree 

—Review. 

On  demurrer  to  a  whole  bill  for  partition, 
where  the  court  sustains  the  demurrer,  but 
finds  the  bill  good  as  a  bill  for  an  accounting, 
and  strikes  out  the  words  of  dismissal  in  the 
decree,  there  is  no  final  decree  from  which  an 
appeal  may  be  taken. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Er- 
ror, Cent  Dig.  §g  426, 464-483 ;  DeaDig.  |78.*] 

Bill  by  Julia  F.  Hammond  against  George 
W.  Hammond.  Decree  for  defendant,  and 
plaintiff  appeals.    Appeal  dismissed. 

Washington  R.  Prescott  of  Providence, 
for  complainant  Charles  H.  McFee  and 
James  H.  Rlckord,  Jr.,  both  of  Woonsocket 
for  respondent 

PER  CURIAM.  The  decree  appealed  from, 
although  it  sustains  the  demurrer,  does  not 
dispose  of  the  bill  by  dismissing  it  While, 
"strictly  speaking,  upon  a  demurrer  to  the 
whole  bill  being  allowed,  the  bill  Is  out  of 
court"  (Danlell's  Ch.  PI.  &  Pr.  p.  •597),  it  is 
clear  from  the  rescript  of  the  presiding  jus- 
tice, in  finding  the  complainant's  bill  good  as 
to  an  accounting  although  not  as  to  the  par- 
tition, as  well  as  from  the  striking  out  from 
the  draft  of  the  decree  submitted  before  its 
entry  the  words  of  dismissal,  that  said  de- 
cree was  not  intended  to  be  a  final  decree. 
Our  opinion  Is  that  said  decree  is  not  a  final 
decree  as  such  a  decree  is  defined  in  Me- 
Auslan  v.  McAuslan,  34  R.  I.  467  et  seq.,  83 
Atl.  837,  and  that  it  is  not  within  the  excep- 
tions stated  in  said  case  in  which  an  appeal 
may  be  taken  from  a  decree  not  final. 

The  motion  to  dismiss  the  appeal  Is  there- 
fore granted. 

Cause  remanded  to  the  Buperlor  court  for 
further  proceedings. 


FOX  v.  ARTESIAN  WELL  &  SUPPLY  CO. 

(Supreme  Court  of  Rhode  Island.     Feb.  20, 
1913.    On  Rehearing,  March  12,  1913.) 

Judgment  (|  143*)— Vacating  Default. 

Where  between  the  date  of  the  service  of 
the  writ  and  the  filing  of  the  declaration  plain- 
tiff executed  a  release  of  all  damages  arising 
out  of  defendant's  negligence,  and  defendant 
informed  its  counsel  that  the  case  was  settled, 
a  default  taken  for  defendant's  failure  to  file 
pleas  is  properly  vacated  and  the  case  rein- 
stated for  trial ;  plaintiff  having  full  opportuni- 
ty to  try  his  case  on  the  merits  and  to  in- 
troduce testimony  to  set  aside  the  release. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.Dig.  85  269, 270,  272-291 ;  DecDig.  1 143.*] 
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Exception  from  Superior  Court,  Providence 
and  Bristol  Counties;  Charles  F.  Stearns, 
Judge. 

Action  by  Henry  M.  Fox  against  tbe  Ar- 
tesian Well  &  Supply  Company.  A  judgment 
for  plaintiff  on  default  was  vacated,  and  up- 
on nonsuit,  on  retrial,  plaintiff  brings  excep- 
tion.   Exception  overruled. 

Joseph  C.  Cawley  and  Frederick  J.  Berth, 
both  of  Providence,  for  plaintiff.  Tillinghast 
&  Lynch,  of  Providence,  for  defendant. 

PER  CURIAM.  We  think  tbe  superior 
court  justice  properly  exercised  his  discre- 
tion in  taking  off  tbe  default  In  the  above 
case,  under  tbe  facts  disclosed  by  the  record, 
where  it  appears  that  the  plaintiff  had  given 
a  release  of  all  damages  arising  from  the 
alleged  negligence  of  the  defendant,  between 
the  date  of  service  of  the  writ  in  the  case 
and  the  time  of  filing  the  declaration;  that 
the  defendant  informed  its  counsel  that  the 
case  had  been  settled,  prior  to  tbe  time  of 
filing  pleas;  and  that  by  reason  of  such  in- 
formation counsel  for  defendant  failed  to 
file  pleas,  and  defendant  was  defaulted.  We 
find  no  abuse  of  discretion  on  the  part  of 
the  superior  court  in  vacating  tbe  judgment 
by  default  and  reinstating  tbe  case  for  trial. 
Tbe  plaintiff  was  given  full  opportunity  to 
try  bis  case  upon  tbe  merits,  and  to  produce 
such  testimony  as  be  saw  fit  to  offer  to  set 
aside  tbe  release;  and  If  be  did  not  see  fit 
to  avail  himself  of  such  opportunity,  he 
cannot  now  complain.  Plaintiff  declined  to 
offer  any  testimony  at  a  trial  of  his  case  in 
tbe  superior  court,  after  the  reinstatement, 
and  was  nonsuited. 

Plaintiff's  exception  to  the  action  of  the 
superior  court,  In  vacating  tbe  judgment  in 
default  and  in  reinstating  the  case  for  trial, 
is  overruled,  and  the  case  Is  remitted  to  the 
superior  court  for  entry  of  judgment  for  the 
defendant  on  the  nonsuit 

On  Rehearing. 

The  motion  for  reargument  sets  forth  no  new 
considerations.  All  of  the  grounds  set  forth 
were  carefully  considered  before  the  decision  of 
this  court  was  arrived  at.  We  find  no  reason 
for  a  reargument  of  the  case. 

The  motion  is  denied. 


JOHNSON  v.  HEALEY. 

(Supreme  Court  of   Rhode   Island.     Feb.   20, 
1913.) 

Gabnishicent   (I  41*)— Pboperty  Subject- 
Debt  Not  Dub. 

A  person  who  had  contracted  to  pay  plain- 
tiff's debtor  a  certain  sum  for  certain  work  to 
be  performed,  payment  to  be  made  in  July, 
could  not  be  charged  as  garnishee  in  an  action 
against  the  debtor  under  a  writ  served  on  him 
in  June  and  while  the  work  was  not  completed. 

[Ed.   Note.— For   other  cases,    see   Garnish- 
ment, Cent  Dig.  g|  78-81;   Dec.  Dig.  |  41.*] 


Action  by  George  Johnson  against  Edward 
F.  Healey.  Motion  to  charge  as  garnishee 
Seth  P.  Remington  was  denied,  and  garnishee- 
discharged,  and  plaintiff  sues  ont  a  writ  of 
error.  Judgment  discharging  garnishee  af- 
firmed. 

James  B.  Littlefleld,  of  Providence,  for  peti- 
tioner. Thomas  J.  Dorney,  of  Providence. 
for  respondent 

PARKHURST,  J.  Upon  this  petition  for 
a  writ  of  error  filed  October  18,  1912,  a  writ 
of  error  was  issued  November  1,  1912,  to  the 
district  court  of  tbe  Sixth  judicial  district, 
directing  it  to  certify  its  records  relating  fa/ 
an  action  between  the  above-named  parties. 
The  said  records  were  duly  certified  and  are 
now  before  this  court 

It  appears  from  said  records  that  the  case 
was  tried  before  a  judge  of  the  district  conn 
of  the  Sixth  judicial  district  and  that  on  Oc- 
tober 15,  1912,  decision  was  entered  for  the 
plaintiff  for  $336.33  and  costs;  that  on  the 
same  day,  upon  motion  to  charge  as  garnishee 
one  Seth  P.  Remington,  said  motion  vi  as  de- 
nied and  the  garnishee  was  discharged ;  and 
thereafter  on  October  22,  1912,  judgment  of 
said  district  court  was  entered  for  the  plain- 
tiff upon  the  decision;  and  that  no  jury  trial 
has  ever  been  claimed.  Thereupon  the  plain- 
tiff sued  out  this  writ  of  error,  claiming  that 
said  court  should  have  charged  the  garnishee 
under  the  disclosures  of  the  garnishee's  af- 
fidavit and  of  the  evidence  submitted  upon 
the  motion  to  charge. 

It  appears  upon  Inspection  of  the  record 
that  the  suit  was  commenced  by  a  writ  of 
attachment  issued  out  of  said  district  court 
dated  June  27,  1912,  against  said  Healey. 
wherein  the  officer  was  commanded  "to  at- 
tach the  personal  estate  of  the  said  defend- 
ant in  the  hands  or  possession  of  Samuel  P. 
Remington  of  Warwick,  county  of  Kent  in 
Bald  state,  as  trustee  of  the  Bald  defendant* ' : 
that  the  writ  was  actually  served  upon  Seth 
P.  Remington,  In  said  Warwick,  on  the  29ta 
day  of  June,  1912,  and  was  duly  served  upon 
the  defendant ;  that  on  the  5th  day  of  July. 
1912,  said  Seth  P.  Remington  filed  In  said 
district  court  an  affidavit  as  follows:  "State 
of  Rhode  Island,  County  of  Providence.  Dis- 
trict Court  of  the  Sixth  Judicial  District  In 
the  case  of  George  Johnson,  Plaintiff,  against 
Edward  F.  Healey,  Defendant  L  Seth  P. 
Remington,  of  the  city  of  Worcester,  in  the 
commonwealth  of  Massachusetts,  on  oath, 
make  affidavit  and  Bay  that  I  am.  •  •  • 
That  at  the  time  of  the  service  on  me  of  a 
copy  of  the  writ  in  said  case  for  the  purpose 
of  attaching  the  personal  estate  of  the  saW 
defendant  In  the  hands  and  possession  of 
Samuel  P.  Remington,  of  Warwick,  I  do  not 
know  whether  there  was  or  not  in  the  hands 
or  possession  of  any  such  person  any  per- 
sonal estate  of  the  defendant  There  was 
none  of  the  personal  estate  of  said  defendant 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  *  Am.  Dig.  Key-No.  Series  A  Rep'r  Iodexa 
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In  my  hands  or  possession  either  directly  or 
Indirectly,  except  that  said  defendant  was 
engaged  In  some  work  for  me  under  a  con- 
tract, according  to  the  terms  of  which  no 
payment  was  due  at  the  time  of  the  service 
of  said  writ  on  me.  Seth  P.  Remington. 
Subscribed  and  sworn  to  before  me  in  the 
town  of  Warwick,  In  the  county  of  Kent,  on 
this  3d  day  of  Jutf,  A.  D.  1912.  John  Hen- 
sbaw,  Notary  Public." 

It  further  appears  by  stipulation  of  the 
parties  on  file  that,  upon  the  hearing  on  the 
motion  to  charge  the  garnishee,  the  follow- 
ing facts  appeared: 

(1)  That  the  garnishee,  Seth  P.  Remington, 
filed  In  the  case  of  Thomas  H.  Earley  v. 
Edward  F.  Healey,  the  defendant,  district 
court  No.  62,592,  an  affidavit  that  on  July  S, 
1912,  at  10:50  o'clock  a.  m.,  the  time  when 
the  garnishee  was  served  with  a  copy  of  a 
writ,  there  was  in  his  hands  and  possession, 
of  the  personal  estate  of  the  defendant,  the 
sum  of  $500. 

(2)  That    the    contract   mentioned    In   the 
garnishee's  return  In  the  case  of  George  John- 
son v.  Edward  F.  Healey  is  or  was  as  fol- 
lows:   "Providence.    R    I.,    Feb.    16,    1912. 
Agreement  entered  into  between  Mr.  Seth  P. 
Remington,  of  Worcester,  Mass.,  and  Edward 
I-'.  Healey,  'Forester,'  of  Providence,  R.  I. 
Edward  F.  Healey  on  bis  part  agrees  to 
trim  all  dead  and  diseased  wood  from  the 
Chestnut  trees  In  the  forest  reserve  on  Mr. 
Remington's  estate  In  the  town  of  Warwick, 
also  to  cart,  carry  and  destroy  all  diseased 
wood  cut  from  trees  in  pursuance  of  said 
work.    He  further  agrees  to  put  all  of  said 
trees  in  good  condition  and  to  treat  any  and 
all  trees  for  borers  where  it  is  deemed  neces- 
sary and  to  fall  any  dead  trees  now  standing 
and  to  destroy  the  same.    He  further  agrees 
to  Inspect  all  trees  In  the  forest  reserve  in 
the  different  seasons  of  the  year  and  to  re- 
port to  Mr.  Remington  the  condition  of  the 
trees  especially  in  regard  to  ■  the  Chestnut 
Tree  Fungi.     Mr.  Seth  P.  Remington  on  his 
part  agrees  to  pay  Edward  F.  Healey  the 
sum  of  $1,150.00  for  this  work    Payments  to 
be  made  during  progress  of  said  work  to  the 
extent  of  $650.00.    The  balance  to  be  paid 
during  the  month  of  July,  1912.     [Sign]  Ed- 
ward F.  Healey.     [Sign]  Seth  P.  Remington. 
"Witness:    Henry    Harmon   Chamberlln." 

(3)  That  at  the  hearing  on  plaintiffs  mo- 
tion to  charge  the  garnishee  the  plaintiff  In- 
troduced evidence  to  show  that  at  the  time 
of  the  service  of  the  writ  upon  said  Seth  P. 
Remington  In  the  case  of  George  Johnson  v. 
Edward  F.  Healey,  namely,  at  5:50  p.  m. 
o'clock,  on  June  29,  1912,  the  heavy  bulk  of 
the  work  under  said  contract  had  been  com- 
pleted under  the  terms  of  which  contract  the 
sum  of  $500  was  to  be  paid  during  the  month 
of  July,  1912,  and  that  this  sum  was  the 
same  sum  mentioned  In  the  garnishee's  af- 
fidavit In  the  case  of  Thomas  H.  Earley  v. 
Edward  F.  Healey,  and  that  to  have  finished 


the  contract  would  have  taken  work  prob- 
ably not  In  excess  of  $50. 

Upon  motion  filed  October  21,  1912,  on  be- 
half of  the  plaintiff,  the  said  district  court, 
after  hearing,  ordered  on  October  30,  1912, 
that  the  officer  be  allowed  to  amend  his  re- 
turn on  the  writ  to  show  that  he  had  made 
service  upon  Seth  P.  Remington,  and  the  re- 
turn was  so  amended.  Upon  this  state  of 
the  record,  the  plaintiff's  counsel  insists  that 
the  said  Seth  P.  Remington  should  have 
been  charged  as  garnishee,  and  that  it  was  err 
ror  on  the  part  of  the  justice  of  the  district 
court  to  discharge  him. 

This  court  is  unable  to  agree  with  that 
contention.  It  is  not  necessary  to  consider 
whether  the  service  of  the  writ  upon  the  gar- 
nishee, being  actual  service  upon  Seth  P. 
Remington,  although  not  so  named  In  the 
writ,  should  be  considered  to  be  sufficient, 
because  we  find  that  in  any  event,  even  If 
rightly 'served,  there  was  at  the  time  of  the 
service  of  the  writ  none  of  the  personal  es- 
tate of  the  defendant  in  his  hands  as  to 
which  he  could  be  held  as  trustee. 

The  contract  above  set  forth  under  which 
the  plaintiff  claims  that  money  was  due  the 
defendant  is  an  entire  and  indivisible  con- 
tract as  to  the  payment  of  the  sum  of  $500, 
which  by  the  terms  of  the  contract  was  not 
payable  until  the  month  of  July;  and  there- 
fore the  defendant  could  not  have  enforced 
payment  of  said  sum  by  suit,  even  if  he  had 
completed  his  work  thereunder,  until  after 
the  31st  day  of  July;  and  the  evidence  ad- 
mitted shows  that  on  the  29th  day  of  June 
the  work  under  the  contract  was  not  done, 
there  being  work  remaining,  to  be  done  which 
would  cost  probably  not  in  excess  of  $50  to 
finish  it  These  facts  take  the  case  out  of 
the  line  of  cases,  referred  to  by  the  plain- 
tiff's counsel  and  cited  in  support  of  the  par- 
agraph quoted  from  2  Wade  on  Attachment, 
I  484,  to  the  effect  that:  "The  mere  fact 
that  the  demand  Is  not  yet  mature  does  not 
affect  the  existence  of  the  debt.  There  are 
no  contingencies  upon  which  the  obligation 
to  pay  depends,  when  nothing  but  the  lapse 
of  time  is  necessary  to  entitle  the  creditor  to 
legal  process  to  enforce  his  claim  against  the 
debtor." 

It  cannot  be  said  in  this  case  that  "noth- 
ing but  the  lapse  of  time  is  necessary  to  en- 
title the  creditor  to  legal  process,"  etc.,  since, 
the  contract  as  to  the  payment  of  the  $500 
being  entire,  the  fact  that  the  work  was  not 
fully  completed  might  defeat  the  recovery  of 
any  sum  of  money  whatever.  It  will  be  not- 
ed that  the  contract  Is  to  "trim  all  dead  and 
diseased  wood,  *  *  •  also  to  cart,  carry 
and  destroy  all  diseased  wood,"  etc.  It  Is 
conceivable  that- all  of  the  work  might  have 
been  done,  except  that  of  carting  and  carry- 
ing away  and  destroying,  and  that  a  small 
sum  of  money  only  might  be  necessary  to 
complete  such  carting,  carrying  away,  and 
destruction;  and  yet  this  Is  of  the  very  es- 
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»ence  of  the  contract  which  has  In  view  the 
eradication  of  disease  from  the  forest,  and  It 
might  be  of  the  most  vital  importance  to  the 
owner  of  the  forest  that  this  portion  of  the 
work  be  completed,  otherwise  the  entire  val- 
ue of  the  work  of  preservation  of  trees  not 
diseased  might  be  lost. 

The  case  comes  within  the  rule  laid  down 
in  2  Wade  on  Attachment,  §  483:  "So,  where 
there  is  any  future  contingency  upon  which 
the  liability  depends,  any  act  to  be  done,  or 
work  to  be  completed  on  a  contract  which  is 
not  apportionable,  there  will  be  no  indebted- 
ness until  such  contract  Is  completed." 

The  principles  governing  garnishment  un- 
der our  law  were  fully  discussed  in  the  case 
of  Grimwood  v.  Capitol  Hill  Bldg.  &  Const 
Co.,  28  R.  I.  32,  65  Atl.  304,  and  we  think 
they  are  applicable  in  this  case.  It  was 
there  held  In  substance  that  in  trustee  pro- 
cess, as  a  plaintiff  can  have  no  greater  right 
against  the  garnishee  than  the  defendant 
would  have,  and  can  occupy  no  better  posi- 
tion with  respect  to  the  garnishee  than  the 
defendant  could  in  a  suit  brought  by  him 
against  the  garnishee,  it  follows  that,  where 
a  contract  between  the  defendant  and  the 
garnishee  had  not  been  fully  performed  by 
defendant  at  the  time  of  attachment  by 
plaintiff,  the  garnishee  Is  not  chargeable. 

The  authorities  were  carefully  considered 
in  the  case  last  cited,  and  we  do  not  find  It 
necessary  to  cite  other  cases. 

Inasmuch  as  we  find  that,  in  no  event, 
was  the  garnishee  chargeable  under  the  at- 
tachment attempted  to  be  made  on  June  29, 
1912,  we  do  not  find  it  necessary  to  consider 
the  other  questions  raised  in  the  case. 

The  fact  that  Remington  admitted,  by  sub- 
sequent affidavit  filed  in  the  case  of  Earley 
v.  Healey  In  the  same  court,  that  on  July  6, 
1912,  he  had  personal  estate  of  the  defend- 
ant in  his  hands  to  the  extent  of  $600,  is  im- 
material. It  may  be  that  at  that  time  the 
work  under  contract  had  been  fully  complet- 
ed to  the  satisfaction  of  Remington,  and  that 
he  was  willing  to  waive  further  delay  in 
payment ;  but  with  that  we  have  no  concern, 
as  It  appears  In  this  case  that  the  work  was 
not  complete  and  Remington  did  not  waive 
either  the  completion  of  the  work  or  the  de- 
lay in  payment 

The  Judgment  of  the  district  court  of  the 
Sixth  Judicial  district  in  discharging  the  gar- 
nishee is  affirmed,  and  the  papers  In  the  case 
will  be  remitted  to  the  said  district  court 


CALDARONB  v.  HEBERT  et  al 

(Supreme  Court  of  Rhode  Island.     March  1, 
1913.) 

Prohibition  (|  3*)— Grounds  or  Remedy. 

Prohibition  to  restrain  the  district  court 
from  taking  cognizance  of  liquors  and  vessels 
seized  and  taken  from  a  dwelling  house  (Gen. 
Laws  1909,  c  123),  on  the  ground  of  want  of 


jurisdiction  to  hear  the  complaint  for  forfei- 
ture, will  not  issue;  a  remedy  by  appeal  i» 
such  cases  being  provided  by  section  34  of  tie 
act 

[Ed.  Note.— For  other  cases,  see  Prohibition, 
Cent  Dig.  ||  4-19;    Dec  Dig.  f  3.*] 

Petition  by  Nicola  Caldarone  for  a  writ  o! 
prohibition  against  Felix  Hebert  and  others. 
Petition  denied. 

Bassett  &  Raymond,  of  Providence,  for  pe- 
titioner. Alberic  A.  Archambault,  of  Provi- 
dence, for  respondents. 

JOHNSON,  C.  J.  In  this  case  a  writ  cf 
prohibition  is  sought  to  prevent  the  justice  cf 
the  District  Court  of  the  Fourth  Judicial 
District,  and  said  court  from  taking  fur- 
ther cognizance  of  the  liquors  and  veseeU 
seized  and  taken  from  a  dwelling  house  u 
Warwick  by  a  special  constable,  under  chap- 
ter 123  of  the  General  Laws  1809.  The 
grounds  are:  (1)  The  alleged  insufficiency  of 
the  statement  In  the  search  warrant  of  to* 
facts  on  which  the  belief  of  said  special  coc- 
stable,  as  to  the  selling  and  keeping  for  sale 
of  intoxicating  liquors  in  said  house  con- 
trary to  law,  was  based;  (2)  that  said  dis- 
trict court  has  no  Jurisdiction  to  hear  said 
complaint  for  forfeiture,  because  said  com- 
plaint does  not  state  the  value  of  the  liquors 
proceeded  against  In  the  complaint  said 
special  constable  states  that  his  belief  as 
aforesaid  "is  founded  on  the  following  facts 
and  circumstances — common  report"  The 
petition  states  that  the  petitioner  moved  ia 
the  district  court  to  quash  the  complaint  "cb 
the  ground  that  it  does  not  appear  that  this 
court  has  jurisdiction  to  entertain  this  com- 
plaint, in  that  it  does  not  appear  by  axy 
averment  contained  In  said  complaint  tta: 
said  liquors  are  not  of  value  exceeding  $500." 
and  that  said  motion  was  denied  by  said  di- 
trict  court. 

The  general  rule  is  that  the  writ  of  pro- 
hibition issues  only  where  no  other  remedy 
Is  expressly  provided.  In  32  Cyc  613,  the 
rule  is  stated  thus:  "Prohibition  will  no: 
issue  where  there  is  another  adequate  reme- 
dy at  law  or  In  equity  readily  available  to 
the  applicant,  either  by  appeal,  or  writ  of 
error,  or  by  any  other  writ,  motion  or  pro- 
ceeding appropriate  to  the  relief."  In  Taylor 
v.  Bliss,  26  R.  I.  17,  67  Aa  939,  which  ws< 
an  application  to  take  the  poor  debtor's  oath 
the  court,  Btiness,  O.  J.,  said:  "The  office 
of  a  writ  of  prohibition  is  to  restrain  ex- 
cess or  improper  assumption  of  jurtsdirtioc 
•  •  •  If  the  execution  Is  within  the  tem.< 
of  section  10  [Gen.  Laws  1896,  a  260],  tbe  re- 
spondent had  no  jurisdiction  to  Issue  tt* 
citation;  for  the  execution  defendant  woc'.i 
not  be  entitled  to  take  tbe  oath,  nor  woei-1 
he  be  entitled  to  apply  for  a  citation.  A 
writ  of  prohibition  Is  therefore  proper  if  tbe 
case  is  within  section  10.  There  Is  no  ap- 
peal from  the  decision  to  grant  the  poor  d*K 
or's  oath,  and  no  other  way  to  restrain  ic- 


•For  other  casts  m  same  topic  and  section  NUMBER  In  Dec.  Dig.  *  Am.  Dig.  Key-No.  SerUs  *  Rap'r  ln4ri« 
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tlon.  Objection  at  the  hearing  would  be  of 
no  avail  if  the  justice  should  proceed  to  ad- 
minister the  oath."  In  Harkness,  Petitioner, 
27  R.  I.  124,  at  page  125,  60  Atl.  1067,  the 
court,  said:  "The  proceedings  upon  a  pe- 
tition to  be  admitted  to  take  the  poor  debt- 
or's oath  are  supplemental  or  ancillary  to 
suits  at  law,  and  no  provision  is  made  in 
the  statutes  for  exception  to  the  magistrate's 
decision  therein.  If  the  ordinary  course  of 
bringing  a  case  before  this  court  by  bill  of 
exceptions  were  applicable  to  these  proceed- 
ings, a  writ  of  prohibition,  which  was  al- 
lowed in  Taylor  v.  Bliss,  26  R.  I.  16  [57 
Atl.  939],  would  be  unnecessary."  In  the 
case  at  bar  a  remedy  by  appeal  is  expressly 
provided  by  section  34  of  said  chapter  123, 
Gen.  Laws,  1909. 

The  petition  Is  therefore  denied  and  dis- 
missed. 


RALPH  v.  TAYLOR. 

(Supreme   Court  of   Rhode   Island.     Feb.  25, 
1913.) 

1.  Depositions   (|  107*)— Objections— Time 
fob  Making. 

Defendant  was  not  entitled  to  object  to 
portions  of  a  deposition  covered  by  questions 
-which  were  not  objected  to  upon  the  taking 
of  the  deposition,  though  his  counsel  was  then 
fully  aware  of  the  defense,  to  which  the  tes- 
timony objected  was  pertinent 

[Ed.  Note.— For  other  cases,  see  Depositions, 
Cent  Dig.  §8  309-319;    Dec.  Dig.  |  107.*] 

2.  Appeal  and  Ebbor  (§1053*)— Objections. 

Defendant  cannot  complain  because  plain- 
tiff was  permitted  to  read  portions  of  a  deposi- 
tion where  the  trial  judge,  in  admitting  the 
deposition,  stated  that  he  would,  and  after- 
wards did,  instruct  the  jury  to  disregard  the 
portions  complained  of. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §g  4178-4184;  Dec.  Dig.  f 
1053.*] 

3.  Tbial  (I  260*)—  Instkuctions—  Refusal- 
Matters  OOVEBED. 

Instructions  covered  by  those  given  are 
properly  refused. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  If  651-659;  Dec.  Dig.  |  260.*] 

4.  Tbial   (§  252*)— Instbuctions— Refusal. 

Instructions  authorizing  deductions  from 
recovery  not  warranted  by  the  evidence  are 
properly  refused. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  505,  596-612;    Dec.  Dig.  |  252.*] 

Exceptions  from  Superior  Court,  Provi- 
dence and  Bristol  Counties;  Darius  Baker, 
Judge. 

Action  by  Henry  J.  Ralph,  revived  after 
his  death  by  Thomas  F.  Cooney,  Executor, 
against  Clarlngton  E.  Taylor,  Administrator. 
Verdict  for  plaintiff,  and  defendant  brings 
exceptions.  Exceptions  overruled,  and  the 
case  remitted. 

See,  also,  82  Atl.  495. 

Cooney  &  Cahill,  of  Providence,  for  plain- 
tiff. Edward  M.  Sullivan,  of  Providence, 
for  defendant 


PER  CURIAM.  The  first  exception  set 
forth  by  the  defendant  Is  to  the  denial  of 
defendant's  motion  for  a  new  trial,  based 
on  the  grounds  that  the  verdict  was  against 
the  evidence  and  the  damages  were  exces- 
sive. There  was  ample  evidence  properly  ad- 
mitted, without  objection  on  the  part  of  the 
defendant,  to  sustain  the  verdict  both  as  to 
the  question  of  liability  and  as  to  the  amount 
awarded  by  the  verdict;  and  the  same  has 
been  approved  by  the  justice  who  presided 
at  the  trial.  We  find  no  error  in  the  denial 
of  the  motion  for  a  new  trial,  and  the  ex- 
ception thereto  is  overruled. 

[1]  As  to  the  defendant's  exceptions,  re- 
spectively numbered  in  his  bill  from  1  to  10, 
Inclusive,  they  all  relate  to  a  series  of  rul- 
ings by  the  trial  judge,  permitting  the  read- 
ing before  the  jury  of  the  deposition  of  Hen- 
ry J.  Ralph,  the  plaintiff,  and  of  certain 
specific  questions  and  answers  contained 
therein,  against  the  objection  of  the  defend- 
ant's counsel,  on  the  ground  that  portions  of 
the  deposition,  and  these  questions  and  an- 
swers, had  to  do  with  evidence  of  a  specific 
contract  between  the  plaintiff  and  the  de- 
fendant's Intestate.  It  is  sufficient  to  say, 
with  regard  to  these  exceptions,  that  none  of 
the  questions,  to  which  objection  was  made, 
were  objected  to  upon  the  taking  of  the  orig- 
inal deposition,  although  the  defendant's 
counsel  was  at  that  time  fully  aware,  as 
shown  by  the  pleas  on  file,  that  he  was  in- 
tending to  defend  the  action  on  the  ground 
that  the  plaintiff  was  under  guardianship 
and  incapable  in  law  of  making  a  contract 
with  the  defendant's  intestate  at  the  time 
when  his  services  are  alleged  to  have  be- 
gun, so  that  he  could  have  taken  his  objec- 
tion to  the  testimony  given  by  the  plaintiff, 
at  that  time  on  that  ground,  had  he  seen 
fit  to  do  so. 

[2]  Furthermore,  it  was  stated  by  the  trial 
judge,  in  the  presence  of  the  jury  that  he 
(the  judge)  would  permit  the  entire  deposi- 
tion to  be  read,  and  that  It  would  be  his  du- 
ty to  instruct  the  jury  to  disregard  those 
portions  of  It  which  tended  to  prove  a  spe- 
cific contract  This  the  judge  subsequently 
did  in  his  charge  to  the  jury,  where  he  spe- 
cifically Instructed  them  (page  266)  that  the 
Supreme  Court  had  held  "that,  in  conse- 
quence of  Mr.  Ralph's  being  under  guard- 
ianship, he  could  not  make  a  contract,  so 
that  any  evidence  that  was  Introduced  In 
Mr.  Ralph's  deposition,  in  which  he  set  out 
that  Mrs.  Mathewson  specifically  agreed  to 
pay  him  $8  a  month,  even  if  you  believe 
that  to  be  true,  the  plaintiff  would  not  be 
entitled  to  recover  in  this  case,  owing  to  the 
fact  that  Mr.  Ralph  was  under  guardianship. 
Even  if  Mrs.  Mathewson  had  agreed  to  pay 
him  that  it  would  not  result  in  a  contract 
that  would  bind  her  because  of  his  inability 
to  make  the  contract ;  even  if  they  had  such 
a  conversation,  that  would  not  bind  either 
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party  as  a  contract,  and  therefore  he  could 
not  recover,  even  if  such  a  conversation  oc- 
curred." The  judge  further  proceeded  to 
Instruct  the  Jury,  fully  and  properly,  as  to 
the  plaintiff's  right  of  recovery  under  the 
second  count,  and  no  exception  to  any  part 
of  the  charge  was  taken.  Exceptions  num- 
bered 1  to  10  are  overruled. 

[3, 4]  Exceptions  11  and  12,  to  refusals  to 
charge  the  jury  as  requested,  are  also  over- 
ruled. So  far  as  they  contain  proper  lan- 
guage relating  to  the  measure  of  the  plain- 
tiff's recovery,  the  Judge  had  already  charg- 
ed the  Jury  fully  and  properly;  but  they  al- 
so contained  language  relating  to  deductions 
to  be  made  for  board,  lodging,  clothing,  care 
and  nursing  in  sickness,  and  medical  attend- 
ance, which  were  improper  and  not  warrant- 
ed by  the  testimony.  There  is  nothing  to 
show  that  Mrs.  Mathewson  had  ever  ex- 
pended any  definite  sum  or  any  sum  on  be- 
half of  the  plaintiff  for  any  such  matters; 
the  only  Important  illness  for  which  it  ap- 
pears that  he  had  medical  attendance,  and 
which  resulted  from  an  accident  in  falling 
downstairs,  is  shown  by  the  doctor,  who  at- 
tended him  at  that  time,  to  have  been  paid 
for  by  his  guardian,  William  R.  Sherman 
(page  153).  The  plaintiff  had  a  pension,  and 
there  is  nothing  to  show  that  he  did  not  pay 
for  his  clothing  and  other  incidental  expens- 
es, either  from  his  pension  or  from  moneys 
in  the  hands  of  his  guardian,  or  from  the 
moneys  received  from  Mrs.  Mathewson  and 
credited  to  her  in  his  account 

We  find  no  error  in  the  record.  All  of  the 
defendant's  exceptions  are  overruled,  and 
the  case  is  remitted  to  the  superior  court, 
with  direction  to  enter  its  Judgment  for  the 
plaintiff  upon  the  verdict 


WELCH  v.  McGLINCHY. 

(Supreme  Judicial  Court  of  Maine.     Feb.  26, 
1813.) 

Fraud  (f  11*)— Actionable  Misrepresenta- 
tions. 
•  Where  an  agent,  employed  by  an  owner  of 
an  undivided  interest  in  land  to  sell  the  same, 
stated  to  a  prospective  purchaser  as  a  fact  that 
the  owner  was  the  sole  owner,  and  the  pro- 
spective purchaser  was  inexperienced  and  did 
not  know  the  importance  of  ascertaining  if  the 
proposed  grantor  had  title,  and  she,  from  her 
acquaintance  with  the  agent,  had  confidence  in 
him,  and  he  knew  the  facts,  and  she  relied  on 
his  representations  and  purchased  the  premises, 
he  was  guilty  of  actionable  misrepresentations; 
and  the  purchaser,  suing  within  six  years  after 
the  discovery  of  the  falsity  of  the  representa- 
tions, could  recover  the  damages  sustained  by 
reason  of  the  defect  in  the  title. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent 
Dig.  H  12,  18 ;  Dec.  Dig.  g  11.*] 

Action  by  Mary  Welch  against  James  H. 
MeGlinchy.  There  was  a  verdict  for  plain- 
tiff, and  defendant  moves  for  a  new  trial. 
Overruled. 


D.  A.  Meaher  and  W.  G.  Chapman,  both  of 
Portland,  for  plaintiff.  John  T.  Fagan  and 
Connellan  &  Connellan,  all  of  Portland,  for  de- 
fendant 

PER  CURIAM.  This  cause  comes  up  an 
a  motion  for  a  new  trial.  The  action  is  to 
recover  damages  sustained  by  reason  of  al- 
leged misrepresentations  made  by  the  de- 
fendant during  the  negotiations  for  the  pur- 
chase by  the  plaintiff  of  certain  real  estate. 

One  Ellen  MeGlinchy,  a  cousin  of  tbe  de- 
fendant employed  him  to  sell  the  real  estate 
for  her.  He  undoubtedly  supposed  at  that 
time  that  she  was  the  sole  owner  of  the 
property.  But  it  subsequently  appeared  that 
she  had  title  to  but  one  undivided  sixth  of 
it,  as  an  heir  of  her  mother. 

Acting  as  agent  of  his  cousin,  the  defend- 
ant sold  the  property  to  the  plaintiff,  and  she 
received  a  warranty  deed  thereof,  executed 
by  Ellen  MeGlinchy.  Tbe  plaintiff  claimed 
that  the  defendant  stated  to  her  in  the  ne- 
gotiations that  Ellen  MeGlinchy  was  the  sole 
owner  of  the  property;  that  she  was  "the 
only  one  that  owned  the  property;  and  that 
there  was  no  other  heirs  about  it" 

The  question  of  the  defendant's  liability 
involved  three  issues  of  fact: 

First  Did  he  state  to  the  plaintiff  as  a 
fact  and  not  as  an  expression  of  his  opin- 
ion, and  as  an  inducement  to  the  purchase 
of  the  property,  that  Ellen  MeGlinchy  was 
the  sole  owner  of  the  property,  and  that 
there  were  no  other  heirs  to  it? 

Second.  Did  she  rely  upon  his  statement 
and  was  she  justified  in  so  doing  and  in  n-< 
having  the  title  examined? 

Third.  Did  she  first  discover  that  bis  state- 
ment was  not  true  within  six  years  prior  to 
the  commencement  of  her  action? 

These  issues  of  fact  were  explained  to  the 
jury  in  Instructions  by  the  presiding;  justice 
that  were  clear  and  explicit,  and  to  whkt 
no  exceptions  were  taken,  and  the  Jury  de- 
cided in  the  plaintiff's  favor. 

1.  The  defendant  does  not  now  serious!? 
contend  that  be  may  not  have  made  the 
representations  to  the  plaintiff  which  she 
claims  he  did  make.  He  testified  that  he  un- 
derstood, at  the  time  of  the  sale,  that  Ellen 
was  the  sole  owner  of  the  property,  and.  be- 
ing asked,  "May  you  not  have  said  so  to  her. 
believing  it  yourself?"  he  answered,  "X  might 
have." 

2.  The  plaintiff  had  never  owned  any  real 
estate,  and  was  wholly  inexperienced  In  such 
transactions.  She  did  not  know  the  impor- 
tance of  ascertaining  If  a  proposed  grantor 
of  real  estate  had  title  to  it  or  how  that 
fact  could  be  ascertained.  She  had  known 
the  defendant  for  a  long  time,  was  a  tenant 
of  his,  and  had  confidence  In  him  and  re- 
lied upon  him.  And  he  knew  of  her  inex- 
perience and  limitations  in  relation  to  such 
a  transaction,  and  that  she  reposed  conn 
dence  in  him;    for  he  practically  admitted 
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that  he  did  not  show  her  the  property,  and 
that  she  did  not  examine  it  She  acted  on 
his  adTice  that  the  purchase  of  this  real  es- 
tate would  be  a  good  trade  for  her,  and  he 
must  have  so  understood  It 

3.  She  testified  that  the  first.. time  she 
knew  that  her  title  was  defective  was  after 
she  had  made  a  trade  to  sell  the  property, 
and  less  than  three  years  before  the  trial 
And  it  appears  that  she  sustained  damages, 
by  reason  of  the  defect  in  the  title,  amount- 
ing to  as  much,  at  least,  as  the  verdict 

The  court  does  not  find  from  an  examina- 
tion and  consideration  of  the  evidence  in 
this  case  that  the  verdict  of  the  jury  was 
not  reasonably  Justified. 

Motion  overruled. 


BOND  v.  HUMBIBD. 

(Court  of  Appeals  of  Maryland.    Nov.  14, 
1912.) 

1.   BBOKEBS        (i        41*)   —   COMPENSATION  — 

•  Right  to. 

A  real  estate  broker  cannot  recover  com- 
missions on  a  sale  which  he  was  not  employed 
or  authorized  to  make,  unless  his  act  has  been 
ratified  by  the  owner,  or  the  circumstances  are 
such  as  to  estop  the  owner  from  denying  his 
authority. 

[Ed.   Note.— For  other  cases,   see   Brokers, 
Cent  Dig.  §  41;    Dec.  Dig.  f  41.*] 

2.  Brokers  (I  88*)— Questions  fob  Coubt. 

In  an  action  by  a  real  estate  broker  for 
compensation,  where  his  recovery  of  compensa- 
tion depends  wholly  on  correspondence  with 
the  owner,  it  is  for  the  court  to  determine  the 
legal  effect  of  the  letters. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent.  Dig.  §f  121-180;   Dec.  Dig.  §  88. •] 

3.  Tbial  (1 136*)— Question  fob  Court— In- 

TERPBETATION. 

In  determining  the  legal  effect  of  written 
instruments,  it  is  the  duty  of  the  court  to  dis- 
cover and  declare  the  intention  of  the  parties, 
and  what  they  have  written  is  to  be  read  in  the 
light  of  the  surrounding  circumstances. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  «i  318,  320,  321,  323-327;  Dec.  Dig.  { 
136.*] 

4.  Bbokxbs  (I  40*)— Contracts— What  Con- 
stitutes. 

Where  a  real  estate  broker  wrote  to  a 
landowner  that  an  out  of  town  customer  want- 
ed to  buy  a  large  tract  of  land  and  he  wished 
to  know  if  the  owner's  land  was  for  sale  and  if 
so  at  what  price,  the  owner's  reply,  fixing  a 
price  and  describing  his  land  in  accordance 
-with  the  request,  will  not  create  a  contract 
entitling  the  broker  to  commissions  for  procur- 
ing a  purchaser. 

[Ed.  Note. — For  other  cases,  see  Brokers, 
Cent.  Dig.  §|  38-40;    Dec.  Dig.  |  40.*] 

Appeal  from  Circuit  Court,  Allegany  Coun- 
ty ;    Robert  R  Henderson,  Judge. 

Action  by  Thomas  R.  Bond  against  J.  Wil- 
son Humbird.  From  a  judgment  for  defend- 
ant, plaintiff  appeals.     Affirmed. 

Argued  before  BOYD,  C.  J.,  and  BRIS- 
COE, PEARCE,  BURKE,  THOMAS,  PATTI- 
SON,  and  STOCKBRIDGE,  JJ. 


Robert  H.  Williams,  of  Baltimore,  and  W. 

C.  Devecmon,  of  Cumberland,  for  appellant 

D.  Lindley  Sloan,  of  Cumberland,  for  appel- 
lee. 

BURKE,  J.  The  trustees  of  the  estate  of 
the  late  Jacob  Humbird  owned  nine  tracts 
of  land  situated  In  St  Mary's  county,  Md., 
and  containing  in  the  aggregate  about  2,800 
acres.  Under  appropriate  proceedings  had 
in  the  circuit  court  for  St  Mary's  county, 
this  property  was  sold  by  the  trustees  in  De- 
cember, 1910,  to  J.  Wilson  Humbird  for  the 
sum  of  $50,000.  On  the  6th  day  of  January, 
1011,  J.  Wilson  Humbird  and  wife  granted 
and  conveyed  the  property  to  the  National 
Slavonic  Society  of  the  United  States,  a  cor- 
poration, In  consideration  of  the  sum  of  $70,- 
000  cash.  On  November  30,  1910,  Thomas  R. 
Bond,  who  is  a  licensed  real  estate  broker 
residing  in  Baltimore  city,  made  a  demand 
upon  J.  Wilson  Humbird  for  the  payment  of 
commissions  on  the  sale  of  the  property  to 
the  Slavonic  Society,  and,  upon  his  refusal  to 
pay,  Mr.  Bond  Instituted  a  suit  against  him 
in  the  circuit  court  for  Allegany  county.  At 
the  conclusion  of  the  plaintiff's  case,  the 
court  uopn  the  request  of  the  defendant, 
directed  a  verdict  for  and  entered  a  judg- 
ment In  favor  of  the  defendant  upon  the 
ground  that  the  plaintiff  had  offered  no  evi- 
dence legally  sufficient  to  entitle  him  to  re- 
cover. This  appeal,  which  presents  the  sin- 
gle question  as  to  the  correctness  of  that 
ruling,  was  taken  by  the  plaintiff  from  that 
judgment 

The  declaration  contained  the  six  common 
counts,  and  two  special  counts.  The  special 
counts  set  out  the  facts  upon  which  the 
plaintiff  relied  to  fix  liability  upon  the  de- 
fendant The  seventh,  or  first  special,  count 
alleged  that  the  defendant  was  authorized  by 
the  owners,  who  were  the  trustees  of  the  es- 
tate of  Jacob  Humbird,  to  sell  the  property, 
and  that  on  the  14th  day  of  December,  1903, 
he  did  "employ  the  plaintiff,  a  duly  licensed 
real  estate  broker,  resident  In  the  city  of 
Baltimore,  and  known  as  such  to  the  defend- 
ant and  did  authorize  and  employ  him,  the 
said  plaintiff,  to  offer  for  sale  the  said  prop- 
erly." The  declaration  then  alleged  that  "by 
virtue  of  such  authority  and  employment  it 
was  agreed  and  understood  by  and  between 
the  plaintiff  and  defendant"  that  the  defend- 
ant would  pay  a  reasonable  commission  to 
the  plaintiff  in  case  the  plaintiff  should  effect 
a  sale  of  the  property  upon  terms  acceptable 
to  the  defendant.  It  then  alleged  that  the 
plaintiff  did  find  a  purchaser  for  the  prop- 
erty in  the  person  of  one  Joseph  Joscak,  "act- 
ing as  agent  of  the  National  Slavonic  Soci- 
ety of  the  United  States  of  America,  a  cor- 
poration, and  the  plaintiff  further  says  that 
he  placed  Joscak  In  communication  with  said 
defendant,  and  that  thereupon  said  defendant 
made  sale  to  the  said  National  Slavonic  So 
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clety  for  the  sum  of  $70,000 ;  and  that  said 
plaintiff  further  says  that  he  was  the  pro- 
curing cause  of  said  sale,  and  that  upon  the 
consummation  thereof  he  became  and  was 
entitled  to  have  and  receive  from  said  de- 
fendant the  usual  and  ordinary  broker's  com- 
mission charged  in  such  cases."  The  eighth 
count,  although  it  sets  out  the  facts  with 
more  fullness  of  detail,  rests  the  liability  of 
the  defendant  upon  precisely  the  same  ground 
stated  In  the  seventh  count,  viz.,  the  employ- 
ment of  the  plaintiff  by  the  defendant  to 
make  the  sale  and  the  negotiation  of  the  sale 
by  the  plaintiff. 

It  is  obvious,  upon  an  examination  of  the 
record,  that  the  plaintiff  bases  his  authority 
as  agent  of  the  defendant  to  make  the  sale 
upon  two  letters;  one  from  himself  to  the 
defendant  dated  December  14,  1908,  and  the 
defendant's  reply  thereto  dated  December  15, 
1908.  This  Is  clear  both  from  the  allegations 
of  the  narr.,  and  from  the  letter  of  Mr.  Rob- 
ert H.  Williams,  the  attorney  for  the  plain- 
tiff, to  the  defendant  dated  November  30, 
1910,  in  which  a  demand  was  made  for  the 
payment  of  commissions  on  the  sale.  In  that 
letter  Mr.  Williams  said :  "At  Mr.  Bond's  re- 
quest I  now  make  formal  demand  on  you  for 
the  amountl  of  the  commissions  on  the  sale  of 
all  the  property  in  St  Mary's  county  which 
you  placed  In  Mr.  Bond's  hands  for  sale  by 
letter  of  December  15,  1908,  with  memoran- 
dum attached  thereto,  naming  the  farms  for 
sale  with  acreage."  On  the  following  day, 
Mr.  Humbird  replied  to  this  letter,  and  stat- 
ed that  he  had  "no  records  of  having  placed 
any  property  in  the  hands  of  Mr.  Bond  for 
sale,"  and  he  asked  that  Mr.  Williams  send 
him  copies  of  the  letters  referred  to.  He 
further  stated  that  the  property  in  St  Mary's 
county  belonged  to  the  estate  of  Jacob  Hum- 
bird  and  was  represented  by  trustees,  and 
that  he  had  no  authority  to  pay  commissions. 
He  further  said  that,  "Perhaps  you  only  have 
the  prices  that  were  asked  for  the  various 
properties." 

It  is  not  pretended  that  the  plaintiff  prior 
to  December  15,  1908,  had  any  authority  to 
represent  the  defendant  in  the  sale  of  the 
property.  Several  years  before  that  date  he 
had  met  Mr.  Humbird  on  one  occasion  in  the 
office  of  Kennard  &  Co.,  real  estate  brokers 
in  Baltimore  city.  At  that  time  the  plain- 
tiff had  a  customer  who  wanted  to  buy  some 
timber  land,  and  he  talked  with  the  defend- 
ant about  the  timber  on  the  farms  then  in 
Kennard's  hands  for  sale;  but  It  was  found 
that  the  quantity  of  timber  on  these  farms 
was  not  sufficient  to  Interest  his  customer. 
No  further  communications  appear  to  have 
been  had  between  the  plaintiff  and  the  de- 
fendant until  December  14,  1908.  On  that 
day  the  plaintiff  wrote  and  mailed  to  the 
defendant  a  letter  of  which  the  following  is 
a  copy :  "Dec.  14,  1908.  Mr.  J,  W.  Humbird, 
Cumberland,  Md. — Dear  Sir:  I  have  an  In- 
quiry from  an  out  of  town  party  who  wants 


to  buy  a  large  tract  of  land  In  Maryland. 
I  was  referred  to  Mr.  Thos.  Brome,  St.  Ma- 
ry's Co.,  as  having  in  charge  a  large  tract 
known  as  Snow  Hill,  etc.  I  wrote  to  Mr. 
Brome  in  reference  to  the  land  and  be  refer- 
red me  to  you.  If  the  property  (is  for  sale, 
and  you  will  send  me  a  description  of  the 
Same  with  the  price,  I  will  submit  it  to  mj 
party.  Hoping  to  hear  from  you,  I  am.  Tours 
respectfully."  When  this  letter  was  written, 
the  plaintiff  was  under  the  Impression  that 
Mr.  Brome  was  the  agent  having  the  proper- 
ties in  charge,  and  he  testified  that  the  out  oi 
town  person  referred  to  in  his  letter  was  a 
man  named  Cyne  LeeskL  The  defendant  re- 
plied to  this  letter  as  follows :  "Cumberland 
Md.,  December  15,  1908.  Mr.  Thomas  R 
Bond — Dear  Sir :  Yours  of  the  14th  inst  in 
reference  to  lands  in  St  Mary's  received. 
The  lands  are  located  on  the  St  Mary's  riv- 
er, St  Mary's  county,  Md.,  and  consist  of 
several  farms,  containing  in  the  aggregate 
about  2,813  acres  as  per  memoranda  on  sep- 
arate page — of  which  you  will  observe  about 
1,175  cleared  land  and  1,638  In  timber.  As- 
suming that  the  St  Mary's  river  runs  non>. 
and  south,  the  properties  lie  on  the  east  siUe 
of  the  St  Mary's  river  and  on  the  west  oi 
St  Inigoes  creek,  occupying  most  of  the  land 
between  the  two  streams.  St  Mary's  harbor 
fronts  on  the  property.  The  stream  is  navi- 
gable for  big  boats.  The  Snow  Hill  property 
Is  beautifully  located  at  the  head  of  the  har- 
bor. The  view  from  this  point  has  been  very 
much  admired.  I  ask  in  figures  $7,000.00  for 
the  Snow  Hill  property.  Yours  very  respect- 
fully." Inclosed  in  this  letter  was  a  memo- 
randum giving  the  prices  of  the  several  farms, 
aggregating  the  sum  of  $52,000.  This  was 
the  only  letter  written  by  the  defendant  to 
the  plaintiff,  except  the  one  above  mentioned 
in  which  he  said  he  had  no  record  of  erer 
having  placed  the  property  in  Mr.  Bond's 
hands  for  sale. 

The  plaintiff,  however,  wrote  four  subse- 
quent letters  to  the  defendant,  but  to  none  of 
these  did  the  defendant  reply.  First.  In  Au- 
gust, 1909,  he  wrote  that  be  had  an  inquiry 
for  a  farm  on  Horseshoe  Bend,  St.  Mary's 
county,  and  asked  the  defendant  if  he  wouM 
sell  100  acres  at  that  point  and  at  what 
price.  He  suggested  In  this  letter  the  ad 
visabuity  of  cutting  the  properties  up  int.-> 
small  places  of  50  to  100  acres  each.  Sec- 
ond. On  October  30,  1909,  he  wrote  that  he 
had  an  inquiry  for  a  large  tract,  and  asked 
If  the  prices  for  the  property  were  the  simt> 
as  those  formerly  submitted.  He  also  asked 
for  a  rough  plat  of  the  different  farms,  and 
how  they  were  located  with  reference  to  the 
water  front 
The  two  other  letters  are  here  transcribed: 
(1)  "November  17,  1909.  Mr.  Humbird. 
Cumberland,  Md.— Dear  Sir:  Mr.  F.  W.  Val- 
iant, who  is  a  representative  of  mine  in  St 
Mary's  county,  Informs  me  this  morning  that 
he  has  taken  a  Mr.  Jos.  Joacak  down  to  see 
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your  property  in  St  Mary's  city  which  yon 
gave  me  a  description  of  last  winter.  Mr. 
Valiant  writes  me  that  Mr.  Joscak  seems 
very  much  Interested  In  the  property,  and  Is 
to  spend  several  days  at  Mr.  Brome's  look- 
ing it  over.  I  have  written  you  several  let- 
ters recently  for  a  fuller  description  of  the 
property,  but  my  letters  have  been  unan- 
swered. Will  you  kindly  answer  this  letter 
and  give  me  full  particulars  up  to  date,  and 
we  may  be  able  to  make  a  deal  for  you. 
Hoping  to  hear  from  you,  I  am,  Tours  very 
respectfully." 

(2)  "October  5,  1910.  Mr.  Humbird,  Cum- 
berland, Md. — Dear  Sir :  Under  date  of  No- 
vember 17,  1909,  I  wrote  yon  that  Mr.  F. 
W.  Valiant,  a  representative  of  mine  in  St. 
Mary's  county,  had  taken  a  Mr.  Jos.  Joscak 
to  see  your  property  at  Brome's  wharf,  of 
which  yon  had  sent  me  a  description  some 
time  previous.  I  now  understand  from  Mr. 
Valiant  that  Mr.  Joscak  and  bis  people,  the 
National  Slavonic  Society,  have  bought  the 
property.  As  neither  you  or  Mr.  Joscak  no- 
tified us,  I  would  like  for  you  to  write  me 
and  let  me  know  the  particulars.  Mr.  Val- 
iant took  Mr.  Joscak  down  to  see  the  proper- 
ty so  that  there  can  be  no  doubt  about  these 
people  being  onr  clients.  Hoping  to  hear 
from  you  at  an  early  date,  I  am,  Tours  very 
truly." 

The  evidence  shows  that  the  National  Sla- 
vonic Society  in  June,  1909,  appointed  a  com- 
mittee to  look  up  lands  suitable  for  an  asy- 
lum which  It  proposed  to  establish.  Mr.  Jos- 
cak was  a  member  of  that  committee.  He 
met  Mr.  Valiant  about  the  13th  of  November, 
1909,  and  was  taken  by  him  to  the  Humbird 
property.  He  stopped  for  three  nights  at  the 
residence  of  Mr.  Brome  and  carefully  exam- 
ined the  property.  He  made  two  other  visits 
to  the  property,  the  last  one  on  December  16, 

1909,  In  company  with  a  number  of  other 
members  of  the  committee,  and  on  this  occa- 
sion the  committee  rejected  the  property  as 
unsuitable.  Mr.  Joscak  in  a  letter  to  Mr. 
Valiant,  dated  March  26,  1910,  stated:  "The 
Humbird  property  too*  not  bought,  bnt  the 
committee  of  14,  Including  myself,  went  to 
look  at  it  It  was,  however,  the  society's 
lawyer  who  made  Mr.  Humbird  to  state  fig- 
ures on  the  tract  and  he  arranged  the  excur- 
sion ;  but  the  matter  of  buying  was  set  aside. 
The  principal  objection  for  that  country 
around  you  was  that  there  is  much  malaria, 
and  is  therefore  undesirable  to  build  an  estab- 
lishment such  as  we  propose  to  build."  At 
the  annual  meeting  of  the  society  in  May  or 
June,  1910,  the  committee  of  which  Joscak 
•was  a  member  resigned,  and  a  new  commit- 
tee, of  which  he  was  not  a  member,  was  ap- 
pointed to  secure  a  desirable  property  for 
the  proposed  asylum.  This  committee,  In 
company  with  Mr.  Joscak,  visited  the  Hum- 
bird  property,   and  the  society   in  August, 

1910,  decided  to  buy  it,  and  the  sale  was 
finally  consummated  on  the  6th  of  January, 

1911,  There  Is  nothing  In  the  record  to  show 
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when  or  under  what  circumstances  the  pur- 
chaser first  took  up  the  question  of  sale 
with  Mr.  Humbird,  or  when  the  contract  of 
sale  was  entered  into;  but  it  does  appear 
from  the  letter  of  Mr.  Joscak  to  which  refer- 
ence has  been  made  that  the  attorney  for 
the  society  at  some  time  prior  to  March  26, 
1910,  bad  taken  up  the  matter  with  the 
appellee. 

We  have  now  stated  all  the  material  and 
essential  facts  of  the  plaintiff's  case,  and  the 
question  to  be  determined  is:  Are  they  le- 
gally sufficient  to  entitle  him  to  recover? 

[1]  The  general  principles  of  law  applica- 
ble to  cases  of  this  kind  have  been  repeated- 
ly announced  In  a  long  line  of  decisions  in 
this  court  Speaking  generally,  it  may  be 
said  to  be  well  established  that  a  broker  can- 
not recover  commissions  on  a  sale  he  was 
not  employed  or  authorized'  to  make,  unless 
his  unauthorized  act  has  been  ratified  by  the 
owner.  This  was  distinctly  held  In  the  case 
of  Moore  v.  Councilman,  115  Md.  629,  81  Atl. 
122.  In  the  absence  of  ratification,  or  the 
existence  of  circumstances  which  estop  the 
owner  to  deny  the  authority  of  the  broker  to 
make  the  sale — and  no  such  circumstances 
appear  in  this  record— a  broker  who  has 
made  a  sale  without  authority,  either  ex- 
pressed or  implied,  cannot  recover.  The  gen- 
eral rule  is  that  it  Is  essential  for  him  to 
show  a  delegated  authority  to  act 

[2]  Now,  In  this  case,  assuming  that  the 
correspondence  of  December  14  and  15,  1908, 
did  not  constitute  the  plaintiff  the  agent  of 
the  defendant  to  make  the  sale,  It  would  ap- 
pear to  be  clear  that  the  plaintiff  cannot  re- 
cover, because  there  is  no  evidence  whatever 
to  show  that  Mr.  Humbird  ratified  or  ap- 
proved of  anything  he  had  done ;  nor  is  there 
the  slightest  parol  evidence  from  which  it 
could  be  reasonably  Inferred  that  the  plain- 
tiff was  authorized  by  the  appellee  to  effect 
a  sale  of  the  property.  It  was  therefore  the 
duty  of  the  court,  and  not  the  province  of 
the  jury,  to  determine  the  legal  effect  of  the 
two  letters  of  December  14  and  15, 1908.  We 
said,  in  Roberts  v.  Bonaparte,  73  Md.  191, 
20  Atl.  918,  10  I*  R.  A.  689,  that  "the  gen- 
eral rule  undoubtedly  Is  that  the  construc- 
tion of  all  written  documents  Is  a  question 
of  law  for  the  court,  and,  when  a  contract  Is 
sought  to  be  made  out  from  such  documents 
alone,  it  is  for  the  court  to  ascertain  and  de- 
termine its  construction,  whether  the  docu- 
ments are  many  or  few." 

[3]  The  object  of  all  judicial  interpreta- 
tion la  to  discover  and  declare  the  Intention 
of  the  parties  as  expressed  in  the  written 
documents.  Obviously,  the  most  simple  and 
satisfactory  way  to  ascertain  that  intention 
is  to  read  what  they  have  written  in  the 
light  of  surrounding  circumstances  existing 
at  the  time.  What  they  meant  to  say  must 
be  gathered  from  what  they  did  say,  as 
viewed  from  the  standpoint  they  then  oc- 
cupied. 
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[4]  Examining  these  two  letters  In  the 
light  of  these  simple  but  well-settled  rules  of 
construction,  it  is  difficult  to  see  how  it  can 
be  claimed  that  they  constitute  a  contract  of 
employment,  or  confer  upon  the  plaintiff  any 
authority  to  represent  the  defendant  in  the 
sale  of  the  property.  Evidently  at  that  time 
such  a  relation  was  not  in  the  contemplation 
of  either  party.  The  letter  of  December  14, 
1908,  is  simply  a  request  for  information. 
The  plaintiff's  out  of  town  customer,  Mr. 
Leeskl,  wanted  to  buy  a  large  tract  of  land, 
and  the  plaintiff  wished  to  know  if  the  Hum- 
bird  land  was  for  sale  and  at  what  price. 
If  the  properties  were  for  sale,  the  defend- 
ant was  asked  to  send  a  description  of  the 
same  with  the  price  in  order  that  the  plain- 
tiff might  submit  it  to  his  customer.  There 
is  nothing  In  the  letter  to  suggest  to  the  de- 
fendant that  Mr.  Bond  desired  to  be  em- 
ployed or  authorized  by  the  defendant  to  act 
as  his  agent  in  the  sale  This  was  evidently 
not  intended.  The  defendant's  reply,  letter 
of  December  15,  1909,  merely  furnished  the 
Information  desired,  but  contained  no  expres- 
sion that  would  indicate  an  Intention  on  his 
part  to  constitute  the  plaintiff  his  agent  to 
deal  with  the  property  in  any  way.  We  are 
therefore  of  opinion  that  the  case  was  prop- 
erly withdrawn  from  the  consideration  of 
the  jury  by  the  granted  prayer.    , 

The  case  of  Blake  v.  Stump,  73  Md  160, 
20  Atl.  788,  10  L.  R.  A.  103,  upon  which  the 
plaintiff  placed  some  reliance  at  the  hearing, 
presented  a  situation  quite  unlike  the  one 
we  are  here  dealing  with  in  two  Important 
particulars:  First,  the  evidence  to  support 
the  contract  of  agency  was  wholly 'oral;  and, 
secondly,  there  was  legally  sufficient  evi- 
dence offered  to  prove  the  contract.  Under 
such  circumstances,  it  was  proper  to  submit 
the  question  contract  vel  non  to  the  finding 
of  the  Jury. 

Judgment  affirmed,  with  costs. 


HUGHES  et  aL  r.  HALL. 

(Court  of  Appeals  of  Maryland.     Nov.  IS, 
1912.) 

Cobpobations   (S   563*)— Receivers— Phefeb- 

ences— Decree  of  Dissolution. 

Where  a  corporation  goes  into  the  hands 
of  an  ordinary  chancery  receiver,  a  decree  of 
dissolution,  and  appointment  of  a  receiver 
thereunder,  is  a  prerequisite  to  the  recovery 
of  an  illegal  preference,  under  Code  Pub.  Civ. 
Laws,  art.  23,  §§  78,  79,  providing,  among  oth- 
er things,  that,  "whenever  any  corporation  shall 
be  dissolved  by  a  decree,  its  property  shall 
vest  in  its  receivers,  who  shall  have  all  the 
powers  vested  in  the  permanent  trustee  of  an 
insolvent  debtor,"  etc. 

[Ed.  Note.— For  other  cases,  see  Corpora- 
tions, Cent.  Dig.  g|  2280,  2280%;  Dec.  Dig.  I 
563.»] 

Appeal  from  Circuit  Court  of  Baltimore 
City;  H.  Arthur  Stump,  Judge. 
Bill  by  Adrian  Hughes  and  another,  re- 


ceivers, against  Frederick  D.  Hall.  Deere* 
for  defendant,  and  plaintiffs  appeal.  Af- 
firmed. 

Argued  before  BOYD,  C.  J.,  and  BRIS- 
COE, PBARCE,  BURKE,  THOMAS,  PAT 
TISON,  and  STOCKBRIDGE,  JJ. 

Sylvan  Hayes  Lauchhelmer  and  Thorns.* 
Hughes,  both  of  Baltimore,  for  appellants. 
Richard  S.  Culbreth,  of  Baltimore,  for  appel- 
lee. 

PEARCB,  J.  The  bill  of  complaint  tn  this 
case  was  filed  by  the  appellants,  alleging  that 
the  Hopkins  Clothing  Company,  a  corpora- 
tion under  the  laws  of  Maryland,  was  engag- 
ed in  the  sale  of  ready-made  clothing  in  Bal- 
timore city,  and  that,  while  so  engaged,  re- 
ceivers were  appointed  for  said  company  on 
June  27,  1910,  by  a  decree  of  the  drenlc 
court  of  Baltimore  city,  in  a  proceeding  in 
which  Frederick  D.  Hall  and  others  were 
complainants  and  the  said  company  was  de- 
fendant, the  record  of  which  was  prayed  to 
be  read  and  taken  as  a  part  of  the  bill  of 
complaint  in  this  case. 

It  appears  from  that  record  that  Frederick 
D.  Hall  was  the  president  of  that  company 
and  one  of  its  stockholders  and  creditors, 
and  that,  while  the  bill  did  not  allege  insol- 
vency, it  did  allege  that  the  company  had 
been  distrained  on  for  rent  in  arrear  to  the 
amount  of  $3,500,  which  it  was  then  unable 
to  pay,  and  was  in  arrears  for  taxes  for  sev- 
eral years,  payment  of  which  was  urgently 
pressed,  and  that  a  sale  under  distress,  or 
for  said  taxes,  would  result  in  great  and 
unnecessary  loss  to  creditors  and  stockhold- 
ers; but  that,  if  a  receiver  were  appointed, 
the  assets  could  be  disposed  of,  and  the  af- 
fairs of  the  company  be  wound  up  to  the 
best  advantage  of  all  concerned ;  that  it  was 
believed  by  such  course  all  Indebtedness 
could  be  paid.  It  alleged  that  the  interest 
of  the  creditors  and  stockholders  requir- 
ed that  the  corporation  "should  be  dis- 
solved under  the  statute,"  and  the  prayer  of 
the  bill  was  for  such  dissolution  and  the 
appointment  of  a  receiver.  The  answer  spe- 
cifically consented  to  the  appointment  of  a 
receiver,  and  generally  to  such  decree  as  the 
court  should  deem  proper;  but  the  decree 
passed  did  not  provide  for  dissolution  of  the 
corporation. 

The  bill  in  the  present  case  alleged  that 
by  an  order  of  the  court  In  the  last-mention 
ed  case,  the  receivers  were  authorized  and 
directed  to  bring  this  suit;  but  the  only  order 
appearing  in  that  record,  authorizing  and 
directing  the  receivers  to  bring  any  suit.  i> 
an  order  passed  November  10,  1910,  dlrectinp 
them,  on  their  petition,  to  take  such  pro- 
ceedings as  should  be  deemed  proper  to  en- 
force the  the  liability  of  the  stockholders  of 
stock  of  said  company,  which  was  the  sub- 
ject-matter of  the  appeal  in  the  case  of  these 
receivers  v.  Frederick  D.  Hall  &  John  Spring. 
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Jr.,  reported  In  117  Md.  547,  83  Atl.  1023. 
This  averment,  however,  is  one  of  fact,  and 
Is  admitted  by  the  demurrer  filed  to  the  bill. 
The  bill  further  alleged  that,  at  the  time  of 
filing  the  first-mentioned  bill,  the  company 
was,  and  for  a  long  time  before  had  been,  in- 
solvent, and  that  such  insolvency  was  appar- 
ent from  the  books  and  papers  of  the  com- 
pany, and  was  well  known  to  the  defend- 
ant, then  a  director  and  president  of  the 
company,  and  a  director  from  its  Incorpora- 
tion to  the  time  of  filing  the  original  bill; 
that  the  auditor's  account,  filed  In  said  origi- 
nal case,  shows  that,  in  the  distribution  of 
the  assets  of  the  company  made  therein,  the 
creditors  received  a  dividend  of  only  about 
29.7  per  cent  of  their  claims,  and  that  there 
was  no  prospect  of  payment  of  said  claims  In 
full ;  that,  at  the  date  of  filing  of  the  origi- 
nal bill,  the  defendant  was  "a  creditor  of 
said  corporation  for  moneys  advanced  by  him 
to  it,  and  in  other  ways;  •  •  •  that,  while 
being  such  creditor,  he  from  time  to  time 
caused  to  be  paid  to  himself,  on  account  of 
his  claim  as  such  creditor,  the  sums  shown 
in  his  account  with  said  corporation,  a  copy 
of  which  account,  marked  Exhibit  F.  D.  H., 
Is  herewith  filed  as  part  hereof,  knowing  at 
the  respective  dates  of  such  payments  that 
the  corporation  was  hopelessly  Insolvent,  and 
that,  in  making  such  payments,  he  was  pre- 
ferring himself  to  the  then  existing  creditors 
of  Bald  corporation,  who  are  still  such,  at  a 
time  when  his  duty  as  president  and  director 
required  him  to  see  that  all  such  creditors 
should  be  equally  provided  for;  that  demand 
had  been  made  on  him  to  repay  said  receivers 
the  amounts  so  improperly  paid  to  him  as 
creditor;  and  that  he  had  refused  to  comply 
with  that  demand.  The  defendant  demurred 
to  the  bill  on  the  ground  that  It  did  not 
state  such  a  case  as  entitled  the  receivers  to 
any  relief  against  him  In  a  court  of  equity. 
The  demurrer  was  sustained,  with  leave  to 
amend  the  bill  within  30  days;  and,  the 
plaintiffs  not  amending,  the  bill  was  dismiss- 
ed, from  which  decree  this  appeal  Is  taken. 

The  grounds  of  the  demurrer  are  twofold: 
(1)  That  a  decree  for  dissolution  of  the  cor- 
poration is  a  prerequisite  to  the  recovery  of 
an  illegal  preference;  and  (2)  that  the  or- 
dinary chancery  receiver  cannot  sue  in  such 
a  case,  and  that  only  a  receiver  appointed 
and  named  In  the  decree  of  dissolution  can 
recover  an  illegal  preference.  The  receivers 
In  this  case  are  ordinary  chancery  receivers, 
and  there  has  been  no  decree  of  dissolution 
naming  them  as  receivers. 

The  appellants  Insist  that  their  power  and 
right  to  recover  in  this  case  is  settled  by  the 
case  of  Clark  v.  Colton,  91  Md.  212,  213,  46 
Atl."  386,  49  L.  R.  A  698,  while  the  appellee 
contends  that  it  necessarily  results  from 
the  recent  decision  In  Hughes  &  Frank,  Re- 
ceivers, r.  Hall,  117  Md.  547,  83  Atl.  1023, 
that  their  right  to  recover  must  be  denied. 
A  brief  reference  to  the  familiar  princi- 
ples regulating  the  powers  of  ordinary  chan- 1 


eery  receivers,  and  an  examination  of  the 
course  of  legislation  In  this  state  affecting 
corporations,  actually  insolvent,  will  aid  in 
reaching  a  satisfactory  conclusion  in  this 
cajse. 

In  Qulncy  Missouri  Pac.  R.  R.  v.  Hum- 
phreys, 145  U.  S.  05,  12  Sup.  Ct  787,  36  I* 
Ed.  632,  it  was  contended  that  the  receiver 
of  the  Wabash  Railroad  was  liable  for  rent 
for  the  Qulncy  Railroad  because  he  took  pos- 
session of  it;  it  being  operated  by  the  Wa- 
bash Company  under  a  lease  to  it.  But  the 
court  held  otherwise,  saying:  "The  receivers 
were  not  statutory  receivers,  nor  did  they  oc- 
cupy identically  the  same  position  as  as- 
signees In  bankruptcy,  or  Insolvency,  or  the 
like.  They  were  ministerial  officers,  appoint- 
ed by  the  court  of  chancery  to  take  posses- 
sion of,  and  preserve,  pendente  lite,  the  fund 
or  property  In  litigation;  mere  custodians, 
the  utmost  effect  of  whose  appointment  Is  to 
put  the  property  from  that  time  into  their 
custody,  as  officers  of  the  court,  for  the  bene- 
fit of  the  party  ultimately  proved  to  be  enti- 
tled, but  not  to  change  the  title,  or  even  the 
right  of  possession  of  the  property" — and  the 
court  then  quoted  the  passage  we  have  repro- 
duced from  Galther  v.  Stockbrldge,  67  Md. 
224,  9  Atl.  632,  10  Atl.  222,  later  on  In  this 
opinion. 

In  Great  Western  Mining  Co.  v.  Harris,  198 
U.  S.  574,  25  Sup.  Ct  778,  49  h.  Ed.  1163,  a 
receiver  was  appointed  by  the  United  States 
Circuit  Court  for  Kentucky  In  a  suit  to  ad- 
judicate and  enforce  liens,  and  to  subject 
the  property  of  the  company  to  the  payment 
of  the  claims  of  creditors.  He  filed  a  bill  In 
the  Circuit  Court  for  the  District  of  Ver- 
mont against  Harris,  a  citizen  of  that  state 
and  a  director  of  the  company,  alleging  that 
certain  stock  had  been  Issued  to  him  without 
consideration  and  In  fraud  of  his  duty  as  a 
director,  and  for  an  accounting  In  respect 
thereto.  The  bill  was  dismissed  upon  the 
ground  that  wlth  no  other  title  than  that  de- 
rived from  the  decree  of  the  character  men- 
tioned, the  receiver  could  not  sue  In  a  for- 
eign jurisdiction;  but,  in  the  course  of  the 
opinion,  the  court  used  language  so  per- 
tinent to  the  case  before  us  that  we  repro- 
duce It  here,  as  follows:  "It  does  not  appear 
that  by  order  of  the  court  or  otherwise, 
there  has  -been  any  conveyance  of  the  prop- 
erty and  assets  of  the  company  to  the  re- 
ceiver, nor  has  the  corporation  been  dissolv- 
ed, and  the  receiver  made  Its  successor,  en- 
titled to  its  property  and  assets.  •  •  * 
Nor  Is  our  attention  called  to  any  statute 
vesting  the  title  of  the  corporation  In  the  re- 
ceiver." This  language  Is  in  exact  accord 
with  that  of  Judge  Alvey  In  Galther  v.  Stock- 
bridge,  supra,  67  Md.  225,  9  Atl.  633,  where, 
In  speaking  of  an  ordinary  chancery  receiver, 
he  said:  "It  is  manifest  that  the  scope  of 
his  duties  and  powers  are  very  much  more  re- 
stricted than  those  of  an  assignee  in  bank- 
ruptcy or  Insolvency.  In  the  case  of  an  as- 
signee in  bankruptcy,  the  law  casts  upon  such 
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assignee  the  legal  title  to  the  unexpired  term 
of  a  lease,  and  he  thus  becomes  assignee  of 
the  term  by  operation  of  law,  unless,  from 
prudential  considerations,  he  elects  to  re- 
ject the  term  as  being  without  benefit  to  the 
creditors.  But  not  so  in  the  case  of  a  receiv- 
er, unless  It  be  as  in  New  York  and  some 
of  the  other  states,  where,  by  statute,  a  cer- 
tain class  of  receivers  are  Invested  with  the 
insolvent's  estate,  and  with  powers  very  sim- 
ilar to  those  vested  in  an  assignee  in  bank- 
ruptcy. The  .ordinary  chancery  receiver, 
such  as  we  have  in  this  case,  Is  clothed  with 
no  estate  in  the  property,  but  Is  a  mere  cus- 
todian of  it  for  the  court" 

Prior  to  the  Act  of  1898,  c  349,  corpora- 
tions were  not  within  the  provisions  of  the 
Insolvent  law.  That  act  was  passed  to  bring 
them  within  those  provisions,  and  to  give 
courts  of  equity  power  to  declare  them  In- 
solvent, and  to  dissolve  them.  Clark  v.  Col- 
ton,  91  Md.  205,  46  Atl.  386,  49  I*  R.  A.  698; 
Mowen  v.  Nitsch,  103  Md.  687,  62  Atl.  582. 
That  act  added  a  new  section  to  article  23 
of  the  Code,  title  "Corporations,"  designated 
section  264A.  Section  264,  Code  of  1888,  pro- 
vided that,  whenever  any  corporation  In  this 
state,  other  than  a  railroad  corporation  char- 
tered by  the  state,  shall  have  been  determin- 
ed by  legal  proceedings  to  be  insolvent,  it 
may  be  adjudged  to  be  dissolved,  upon  a  bill 
filed  by  any  stockholder  or  creditor  or  by  the 
Attorney  General  of  the  state,  or  the  State's 
Attorney  of  the  county  where  the  principal 
office  of  the  corporation  is  situated ;  and  sec- 
tions 265  to  276  provide  for  the  procedure 
under  such  bill.  Section  264A  provided  that 
whenever  any  corporation  mentioned  In  sec- 
tion 264,  other  than  a  railroad  corporation 
chartered  by  the  state,  shall  have  been  ad- 
judged to  be  dissolved,  as  provided  In  sec- 
tion 264,  all  of  its  property  and  assets  should 
be  distributed  to  Its  creditors,  as  the  prop- 
erty and  assets  of  an  Insolvent  debtor  are 
distributed  under  article  47  of  the  Code,  and 
the  receiver  of  such  corporation  should  have 
the  power  to  maintain  suits  to  set  aside  pref- 
erences and  fraudulent  payments,  convey- 
ances, and  transfers,  as  the  permanent  trus- 
tee of  an  Insolvent  debtor  has,  when  such 
payments,  conveyances,  and  transfers  are 
made  by  a  natural  person,  who  has  become 
an  insolvent  debtor.  Chapter  198  of  1902  re- 
pealed and  re-enacted  this  section  in  totldem 
verbis,  with  an  addition  merely  providing 
that  its  operation  should  not  defeat  or  af- 
fect any  sale  of  property  of  such  corpora- 
tion, made,  under  a  decree  of  court,  a  pow- 
er In  a  mortgage  or  a  deed  of  trust 

In  the  Code  of  1904,  section  264A  became 
section  377  of  article  23 ;  and  chapter  240  of 
1908,  being  a  revision  of  the  corporation  laws 
of  the  state,  repealed  sections  264  and  264A 
among  many  others,  and,  by  sections  53  and 
54  of  that  act  enacted  the  law  as  It  now 
stands  in  sections  78  and  79  of  Bagby's  Code 
of  1912.  Section  79  provides  that  "when- 
ever any  corporation  shall  be  dissolved  by 


decree  of  any  court  of  this  state,  its  prop- 
erty shall  vest  in  its  receivers,  appointed 
and  named  therein,  and  all  preferences,  pay- 
ments, and  transfers,  howsoever  made  by  it, 
or  by  any  of  Its  officers  on  its  behalf,  which 
would  be  void  or  fraudulent  under  the  pro- 
visions of  the  Insolvency  laws  of  this  state, 
if  made  by  a  natural  person,  shall  to  the  like 
extent  and  with  the  like  remedies,  be  fraud- 
ulent and  void,  and  for  the  purpose  of  set- 
ting aside  such  preferences,  payments  and 
transfers,  the  receiver  of  such  corporation 
shall  have  all  the  powers  vested  In  the  per- 
manent trustee  of  an  Insolvent  debtor."  It 
Is  thus  seen,  in  tracing  the  legislation  upon 
this  subject  that  In  the  original  act  of  1896, 
and  In  every  repeal  and  re-enactment  there- 
of, an  adjudication  of  dissolution  was  made 
the  foundation  for  the  application  of  the 
principles  of  the  insolvent  laws,  in  the  dis- 
tribution of  the  assets  of  an  Insolvent  corpo- 
ration. 

In  Hughes  v.  Hall  &  Spring,  117  Md.  547. 
83  Atl.  1023,  the  bill  was  filed  by  these  same 
receivers  against  a  number  of  stockholders 
to  recover  the  par  value  of  stock  Issued  to 
them  as  a  bonus,  and  their  right  to  recover 
was  resisted  upon  the  ground  that  no  decree 
for  dissolution  had  been  obtained  before  fil- 
ing the  bill.  Judge  Stockbrldge,  In  deliver- 
ing the  opinion  of  the  court,  observed  that 
sections  41  and  54  of  chapter  240  of  1906 
both  deal,  In  part,  with  the  same  subject- 
matter,  and  calls  attention  to  the  fact  that 
section  54  Is  a  combination  of  sections  377- 
382  and  383,  of  article  23,  of  the  Code  of 
1904,  and  that  It  makes  no  provision  for  lia- 
bility of  stockholders  upon  any  stock  held 
by  them.  That  liability  is  dealt  with  in 
section  41  of  chapter  240  of  1908,  and  the 
provision  there  made  is  that  such  liability 
shall  be  an  asset  of  the  corporation,  and 
may  be  enforced  by  the  receiver  or  other  per- 
son winding  up  the  corporation,  "and  that 
too,  without  any  distinction  of  the  character 
of  the  receiver  as  'chancery'  or  statutory, 
and  without  any  mention  whether  such  In- 
solvency shall  be  established  by  a  decree 
of  court,  or  the  proof  of  It  as  a  fact"  It 
was  accordingly  held,  In  that  case,  that  the 
receivers  could  maintain  the  suit  though  the 
demurrer  to  the  bill  was  sustained  for  want 
of  sufficiently  definite  allegations  as  to  some 
of  the  matters  charged,  and  the  case  was  re- 
manded for  amendment  In  these  respects. 

But  In  considering  section  54,  which  re- 
lates expressly'  to  cases  of  dissolution  under  a 
decree  of  court,  and  provides  that  In  such 
cases  the  property  of  the  corporation  shall 
vest  In  its  receivers  "named  and  appointed 
therein,"  the  court  said:  This  vesting  in 
the  receiver  Is  thus  made  the  legal  conse- 
quence of  a  decree  of  dissolution" — that  Is 
to  say,  that  when  the  dissolution  prayed  for 
has  been  decreed,  then,  by  virtue  of  such  de- 
cree, the  receiver  la  vested  with  the  powers 
of  a  permanent  trustee  in  insolvency,  and 
may  ask  that  unlawful  preferences  be  set 
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aside,  just  as  was  said  in  Mowen  t.  Nltsch, 
supra.  "It  Is  under  sections  376  and  877  of 
article  28  of  Code  of  1904,  and  section  22  of 
article  47,  that  proceedings  mnst  be  had  to 
set  aside  or  avoid  a  prohibited  preference." 

Whatever  support  might  be  derived  from 
the  case  of  Clark  v.  Cotton,  91  Md.  195,  46 
Atl.  386,  49  L.  R.  A.  698,  for  the  argument  of 
the  appellants,  If  that  were  the  last  word 
upon  the  subject,  It  cannot  be  successfully 
contended,  since  the  decisions  In  Mowen  v. 
Nltsch  and  Hughes  v.  Hall  ft  Spring  that 
a  prior  decree  of  dissolution  Is  not  essen- 
tial to  the  maintenance  of  a  bill  by  a  receiver 
to  set  aside  an  unlawful  preference.  In 
view  of  this  conclusion,  It  Is  unnecessary  to 
consider  any  of  the  other  questions  argued 
In  support  of  the  demurrer. 

Decree  affirmed,  with  costs  to  the  appellee 
above  and  below. 


BALTIMORE  TRUST  CO.  v.  GEORGE'S 
CREEK  COAL  ft  IRON  CO. 

(Court  of  Appeals  of  Maryland.     Nov.  20, 
1912.) 

1.  Receivers  (|  35*>— Appointment— None* 
—Hearing. 

A  court  of  equity  will  not  appoint  a  re- 
ceiver without  notice,  unless  the  necessity  there- 
for is  of  the  most  stringent  character. 

[Ed.  Note. — For  other  cases,  see  Receivers, 
Cent.  Dig.  ||  64-60;  Dec.  Dig.  |  36.*] 

2.  Corporations  (|  553*)— Retention  or  Div- 
idends—Liabiutt. 

A  corporation  is  not  bound  to  Invest  divi- 
dends due  its  stockholders,  or  to  pay  interest 
thereon  where  the  stockholders  permit  the  divi- 
dends to  remain  in  the  possession  of  the  corpo- 
ration, and  loss  of  interest  arising  from  the 
neglect  or  omission  of  the  stockholder  to  claim 
dividends  is  not  a  necessity  for  the  appointment 
of  a  receiver  of  the  corporation. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  ||  2201-2216;   Dec.  Dig.  |  653.*] 

8.  Corporations  (I  621*)— Liquidation— Re- 

CE>I VPRSIIIP 

Under  Code  Pub.  Civ.  Laws,  art  23,  |  80, 
providing  that,  where  a  corporation  is  dissolved 
otherwise  than  by  judicial  proceedings,  the  di- 
rectors shall  become  trustees,  and  liable  to  the 
extent  of  the  property  coming  into  their  hands, 
the  court  in  a  suit  against  a  corporation  in 
liquidation  to  compel  it  to  issue  a  duplicate  cer- 
tificate of  stock,  in  lieu  of  an  original  lost  or 
destroyed,  may  not  appoint  a  receiver  merely 
because  the  greater  part  of  the  assets  of  the  cor- 
poration have  been  distributed  and  the  remain- 
der will  soon  be  distributed,  so  that  it  will  have 
no  assets  and  no  financial  responsibility. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  U  2461-2469,  2471;  Dec.  Dig.  | 
621.*] 

4.  Corporations    ({    109*)  —  Issuance   or 
Stock— Interest  of  Corporation. 

A  corporation  issuing  stock  in  the  name  of 
a  person  followed  by  the  word  "trustee"  is  b> 
terested  in  the  dispute  as  to  the  ownership 
of  the  stock,  and  may  refuse  to  issue  a  dupli- 
cate certificate  to  the  receiver  of  the  estate  of 
the  stockholder,  who  is  dead  until  it  is  deter- 
mined that  the  stock  was  the  property  of  the 
person  in  his  own  right  when  he  died. 

I  hid.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  |  462 ;   Dec.  Dig.  |  109.*] 


5.  Corporations  (||  96,  109*)— Issuance  or 
Stock— Interest  or  Corporation— "Trus- 
tee." 

The  word  "trustee,"  following  the  name  of 
a  person  to  whom  stock  is  issued,  is  notice  of  a 
trust,  and  the  corporation,  when  the  receiver  of 
the  estate  of  the  stockholder,  who  is  dead,  de- 
mands a  duplicate  certificate,  does  not  have  the 
burden  of  proving  the  beneficiary  in  the  trust, 
and  a  mere  lapse  of  time  of  the  beneficiary  to 
appear  and  claim  the  stock  or  dividends  raises 
no  presumption  of  personal  ownership. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  |§  436,  462 ;    Dec.  Dig.  ||  95,  109.* 

For  other  definitions,  see  Words  and  Phrases, 
voL  8,  pp.  7128-7133.] 

6.  Trusts  (I  169*)— Death  or  Trustee— Lia- 
biutt. 

Trusts  of  realty  on  the  death  of  the  trustee 
devolve  on  his  heirs  at  law,  while  trusts  of  per- 
sonalty devolve  on  the  executor  or  administra- 
tor, for  the  preservation  of  the  title,  until  the 
appointment  of  a  new  trustee,  and,  where  the 
trust  estate  has  been  in  course  of  administra- 
tion by  the  deceased  trustee,  his  executor  or  ad- 
ministrator must  render  an  account,  and  is  a 
proper  party  to  a  proceeding  for  the  appoint- 
ment of  a  new  trustee. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  ||  222-224 ;  Dec  Dig.  {  1G9.»] 

7.  Corporations    (|    109*)  —  Issuance   or 

Stock— Duplicate. 

A  corporation  issued  stock  in  the  name  of 
a  person  followed  by  the  word  "trustee."  It 
retained  cash  and  stock  dividends  for  many 
years,  and,  after  the  stockholder's  death,  the  re- 
ceiver of  his  estate  demanded  a  duplicate  cer- 
tificate and  the  dividends  due  and  unpaid. 
None  of  the  avails  of  the  trust  had  ever  been  in 
the  hands  of  the  stockholder  as  trustee.  Held, 
that  the  receiver  appointed  on  the  petition  of 
the  administrator  with  will  annexed  of  the 
stockholder  had  no  equitable  interest  in  the 
subject-matter  to  compel  the  relief  demanded, 
and  the  court  was  without  jurisdiction. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  |  462;  Dec.  Dig.  |  109.*] 

8.  Equity  (SI  42,  160,  178,  220*)h-JuRiSDic- 
tion— Want  of  Jurisdiction— Objectons. 

Objection  on  the  ground  of  want  of  juris- 
diction may  be  made  by  demurrer,  plea,  answer, 
or  may  be  taken  advantage  of  at  the  hearing. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent 
Dig.  ||  119,  120,  397,  414,  497;~Dec  Dig.  || 
42,  lf»,  178,  220.*] 

9.  Equitt  (i  117*)  —  Parties  —  Capacity— 
Want  op  Capacity— Objections. 

Objection  on  the  ground  of  the  capacity 
of  plaintiff  instituting  a  suit  in  equity  may  be 
made  by  demurrer,  plea,  answer,  or  taken  ad- 
vantage of  at  the  hearing. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent 
Dig.  ||  246,  285-292;   Dec.  Dig.  |  117.*] 

Appeal  from  Circuit  Court  of  Baltimore 
City;  Carroll  T.  Bond,  Judge. 

Suit  by  the  Baltimore  Trust  Company,  re- 
ceiver of  the  estate  of  Telly  Allen,  deceased, 
against  the  George's  Creek  Coal  &  Iron  Com- 
pany. From  a  decree  of  dismissal,  complain- 
ant appeals.    Affirmed. 

Argued  before  BOYD,  O.  J.,  and  BRIS- 
COE, PBARCE,  THOMAS,  PATTISON,  and 
STOCKBRIDGB,  JJ. 

Stuart  S.  Janney,  of  Baltimore,  for  appel- 
lant Shirley  Carter,  of  Baltimore,  for  ap- 
pellee. 
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PEARCE,  J.  This  Is  an  appeal  from  a  de- 
cree of  the  circuit  court  of  Baltimore  city 
dismissing  a  bill  filed  by  the  Baltimore  Trust 
Company,  a  corporation  of  the  state  of  Mary- 
land, as  receiver,  against  the  George's  Creek 
Coal  &  Iron  Company,  also  a  corporation,  of 
the  state  of  Maryland,  the  ground  of  the  dis- 
missal being  want  of  jurisdiction  In  the 
court  to  entertain  the  proceeding.  The  bill 
alleges  (1)  that  58  shares  of  the  capital  stock 
of  the  defendant  company  stand  in  the  name 
of  Telly  Allen  of  New  York,  in  trust,  and 
has  so  stood  since  March  22,  1841,  under  the 
certificate  therefor  issued  on  that  date;  (2) 
that  on  September  29,  1911,  the  Baltimore 
Trust  Company,  administrator  a  t  a.  of  the 
estate  of  Telly  Allen,  deceased,  filed  an  ex 
parte  petition  in  the  circuit  court  of  Balti- 
more city,  alleging  the  fact  Just  stated,  the 
death  of  the  said  Telly  Allen  about  August 
18,  1862,  leaving  a  last  will  and  testament, 
and  the  appointment  of  the  petitioner  as  ad- 
ministrator c.  t  a.  of  his  estate,  praying  for 
the  appointment  of  a  receiver  to  reduce  to 
possession  by  demand,  suit,  or  otherwise, 
said  68  shares  of  stock  and  all  cash,  bonds, 
or  scrip  representing  the  same,  to  be  admin- 
istered to  the  best  advantage  of  all  concern- 
ed under  the  Jurisdiction  of  said  court ;  and 
that  the  petitioner  was  accordingly  appoint- 
ed such  receiver  by  an  order  of  said  court 
passed'  September  29,  1911;  (3)  that,  pur- 
suant to  the  authority  contained  in  said  or- 
der, the  Baltimore  Trust  Company  applied  to 
the  George's  Creek  Coal  &  Iron  Company  for 
the  issue  of  a  new  certificate  for  said  58 
shares  of  stock  to  be  made  out  In  the  name 
of  the  receiver,  the  original  certificate  hav- 
ing been  lost  or  destroyed;  (4)  that  Bald 
George's  Creek  Coal  &  Iron  Company,  being 
advised  by  counsel  that  It  was  not  Its  duty 
to  issue  such  new  certificate,  refused  to  is- 
sue the  same ;  (5)  that  the  receiver  was  ad- 
vised by  its  counsel  that  It  was  its  duty  to 
institute  proceedings  to  require  the  Issuance 
of  such  new  certificate. 

The  prayer  of  the  bill  was  that  an  order 
should  be  passed  requiring  the  defendant  to 
issue  and  deliver  to  the  receiver  such  new 
certificate,  and  to  pay  to  the  receiver  all  div- 
idends due  and  unpaid  thereon,  and  for  an 
injunction  restraining  the  defendant  from 
issuing  a  new  certificate  for  said  58  shares 
of  stock,  or  from  paying  any  new  stock, 
bonds,  scrip,  or  cash  payable  or  distributable 
thereon  to  any  party  other  than  said  receiv- 
er. An  order  was  accordingly  passed  requir- 
ing the  defendant  to  show  cause  why  it 
should  not  be  directed  to  comply  with  the 
demand  of  the  receiver. 

There  was  filed  with  the  bill  as  an  exhibit, 
and  as  part  thereof,  a  copy  of  the  petition 
above  mentioned,  the  substance  of  which  is 
necessary  to  be  stated  in  order  to  a  proper 
understanding  of  the  whole  controversy. 
This  petition,  after  making  the  allegations 
before  mentioned,  further  alleged  that  said 


certificate  had  been  lost  or  destroyed,  and 
the  only  evidence  in  the  possession  of  the 
George's  Creek  Coal  &  Iron  Company  or  in- 
formation as  to  the  form  of  said  certificate 
was  the  entry  In  the  stock  ledger,  all  of  its 
other  books  and  records  having  been  destroy- 
ed by  the  great  fire  of  February  7  and  6, 
1904;    that  said  Telly  Allen  by  his  last  wlL 
and  testament  gave  his  entire  estate  to  his 
only  son,  John  Hazard  Allen,  who  was  made 
sole  executor,  a  copy  of  said  will  being  filed 
with  the  petition;   that  John  Hazard  Allen 
died  March  2, 1906,  intestate  and  without  is- 
sue, but  leaving  a  widow,  Mary  C.  Allen,  re- 
siding at  East  Orange,  N.  J.;    that  in  the 
settlement  of  the  estate  of  Telly  Allen  made 
by  said  executor  no  mention  was   made  of 
said  stock  either  In  the  Inventory  or  other- 
wise;   that  In  1910  one  of  the  directors  of 
the  defendant  company,  for  the  purpose  of 
ascertaining  who  was  entitled  to  said  stock, 
caused  advertisement  to  be  made  in  certain 
newspapers  published  in  New  York  City  and 
in  Brooklyn,  asking  for  Information  concern- 
ing said  Telly  Allen,  and  that  Mrs.  Anna 
V.  -  S.  Hazard  Allen  responded  thereto,  an-1 
an  exhaustive  investigation  was  then  made 
for  the  purpose  of  ascertaining  the  surviving 
relatives  of  Telly  Allen  who  might  by  possi- 
bility be  entitled  to  said  stock,  and  to  ascer- 
tain  whether   any  trust  in  respect   thereto 
really  existed  and  if  so  Its  character,  and 
who  were  the  beneficiaries;    that  the  only 
practical  result  of  such  investigation   was 
to  disclose  the  fact  that  Telly  Allen  left  two 
sons  by  a  first  wife,  Mary  Cutler,  both  of 
whom  died  many  years  ago,  and  that  the 
probate  records  at  their  respective  residences 
disclose  no  will  or  administration;    that  by 
his  second  wife,  Mary  Hazard  Merritt,  who 
died  in  1833,  Telly  Allen  left  three  children, 
two  of  whom  have  been  dead  many  years, 
and  John  Hazard  Allen  before   mentioned, 
who  died  intestate  in  1906  leaving  a  widow. 
Mary  C.  Allen,  and  that  the  only  living  per- 
sons having  or  being  likely  to  have  any  in- 
formation as  to  said  stock  are  Mary  C.  Allen 
and  Anna  V.  S.  Hazard  Allen;    that   Mary 
C.  Allen,  widow  of  John  Hazard  Allen,  knew 
Telly  Allen,  but  has  no  knowledge  or  in- 
formation of  any  stock  held  by  him  In  trust. 
though  she  recalls  that  at  the  time  of  his 
death  there  was  some  talk  in  the  family  that 
he  owned  some  worthless  stock,  the  name  of 
which  she  did  not  know  or  hear ;  that  Anna 
V.  S.  Allen  has  no  knowledge  or  Information 
as  to  any  stock  owned  or  held  by  Telly  Allen 
as  trustee,  but  that  her  father,  John  Van 
Schoonbaven  Hazard,  was  once  a  business 
partner  of  Telly  Allen ;  that  her  father  fail- 
ed In  business  about  1837,  and  afterwards 
said  he  could  not  on  that  account  bold  prop- 
erty In  his  own  name,  and  that  her  mother 
had  said  she  had  then  given  up  her  property, 
but  that  it  would  come  back  to  her  children : 
that  it  had  never  come  back  to  them,  and 
"she  thinks  it  possible  on  speculation  and 
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surmise"  that  Telly  Allen  may  have  held 
this  stock  upon  some  trust  for  them;  that 
the  Inventory  of  Telly  Allen's  estate  showed 
stocks  In  various  companies,  but  that  a  num- 
ber of  those  companies  are  now  out  of  ex- 
istence, and  there  is  nothing  to  show  wheth- 
er these  stocks  were  hold  by  him  in  trust; 
that  at  the  time  of  his  death  he  was  agent 
for  one  Anson  G.  Phelps,  of  Phelps,  Dodge  & 
Co.,  of  New  York  City,  but  that  no  light  has 
been  obtained  from  that  quarter;  that,  be- 
ginning with  1864,  83  separate  dividends 
have  been  declared  on  said  stock,  and  in 
1910  a  reduction  of  capital  stock  was  made, 
and  several  liquidation  dividends  were  de- 
clared and  paid  to  stockholders,  and  a  .dis- 
tribution made  to  them  of  bonds  and  scrip, 
but  all  these  In  respect  of  said  58  shares  of 
stock  are  retained  by  the  defendant  for  who- 
ever may  be  entitled  thereto,  and  the  total 
of  said  cash  dividends  is  now  $20,052.50  and 
the  total  value  of  such  bonds  and  scrip  is 
now  $14,236.35,  In  all  of  which  the  petitioner 
asserts  the  defendant  company  has  no  claim 
or  interest;  that  during  all  this  period  no 
one  has  ever  laid  claim  to  said  stock  and 
dividends  or  ever  communicated  with  the 
defendant  company  In  respect  thereto. 

The  petitioner  then  avers  that  it  believes 
no  trust  ever  existed  In  respect  to  said  58 
shares  of  stock,  but  that  the  same  belonged 
absolutely  to  said  Telly  Allen,  all  of  his 
debts  having  been  paid  by  his  executor; 
"that  even  if,  by  chance,  some  trust  does 
exist  with  respect  to  such  stock,  then,  In  the 
absence  of  any  claim  by  any  one  interested 
thereunder,  It  Is  the  right  and  duty  of  the 
petitioner,  as  administrator  c.  t  a.  of  Telly 
Allen,  to  take  possession  of  the  same,  and 
to  retain,  preserve,  and  protect  it  for  ac- 
count of  the  true  owner;  that  the  petitioner 
nevertheless  realizes  that  the  fact  that  this 
stock  stands  in  the  name  of  Telly  Allen  in 
trust  raises  a  question  as  to  its  right  to  re- 
cover the  same  as  administrator  c.  t  a.  of 
Telly  Allen,  but  that  there  can  be  no  doubt 
whatever  of  its  duty  as  such  administrator 
to  protect  said  stock  and  fund  and  "to  put 
In  motion  the  proper  machinery  of  the  court, 
to  the  end  that  the  property  may  be  ulti- 
mately distributed  to  those  entitled  thereto"; 
that,  if  the  property  is  permitted  to  remain  In 
the  hands  of  the  defendant  company,  there 
will  be  a  loss  to  the  ultimate  owners,  as  no 
interest  will  be  allowed  upon  the  $20,952.50 
representing  cash  dividends,  and,  moreover, 
that  said  company  is  now  in  liquidation,  has 
distributed  the  greater  part  of  its  assets  to 
Its  known  stockholders,  and  will  shortly  dis- 
tribute the  remainder,  and  will  then  have  no 
assets  at  all,  and  no  financial  responsibility, 
and  the  petition  closes  with  the  pra.yer  for 
the  receiver  which  was  granted  as  stated.  A 
copy  of  said  bill  of  complaint,  exhibits,  and 
order  having  been  served  on  the  defendant 
company,  its  answer  was  promptly  filed  ad- 
mitting the  preliminary  allegations  of  the 


bill,  but  alleging  that  the  appointment  of 
the  receiver  having  been  made,  as  shown  by 
the  exhibit,  In  an  ex  parte  proceeding,  with- 
out any  notice  to  the  defendant  of  such  ap- 
plication, and  without  opportunity  to  be 
heard  In  opposition  thereto,  that  the  order 
of  appointment  was  lmprovidently  made,  and 
should  be  forthwith  stricken  out,  and  the 
bill  of  complaint  be  dismissed. 

The  defendant,  however,  tendered  Itself 
ready,  upon  the  dismissal  of  the  bill  of  com- 
plaint, to  answer  forthwith  the  allegations 
of  the  ex  parte  petition,  if  made  in  a  bill  of 
complaint  filed  in  that  court  by  Baltimore 
Trust  Company,  administrator  c.  t  a.  of  Tel- 
ly Allen,  deceased,  to  which  the  defendant 
should  be  made  a  party  defendant,  and  in 
order  to  Inform  the  court  what  its  answer 
would  have  been  to  said  ex  parte  petition,  if 
an  opportunity  to  answer  had  been  given  and 
what  Its  answer  will  now  be  if  given  an  op- 
portunity to  answer  the  same,  it  proceeded 
to  Bet  out  in  detail  what  such  answer  would 
be.  It  admitted  the  facts  averred  as  such 
in  paragraphs  1,  2,  3,  4,  and  5.  It  said  It 
had  no  knowledge  of  the  averments  of  para- 
graphs 6,  7,  8,  9,  and  10,  and  neither  ad- 
mitted or  denied  the  same,  except  the  aver- 
ment that  no  dividends  were  made  before 
1864,  which  it  admits. 

It  admits  the  averments  of  paragraph  11, 
relating  to  the  number  of  dividends  "declar- 
ed, the  reduction  of  the  capital  stock,  and 
the  distribution  of  bonds  and  scrip  upon 
said  58  shares  of  stock,  the  amount  of  such 
dividends  and  of  such  bond  and  scrip,  and 
their  retention  by  the  defendant  for  whoever 
may  be  entitled  thereto,  but  it  does  not  ad- 
mit that  the  defendant  has  no  claim  to,  or 
interest  in,  said  58  shares  of  stock,  and  it 
alleges  that  the  number  of  shares  of  stock 
now  standing  in  the  name  of  Telly  Allen  In 
trust,  though  originally  58  Is  now  116;  the 
number  of  shares  of  all  the  stockholders  hav- 
ing been  doubled  in  recent  years.  It  admits 
the  averment  of  the  twelfth  paragraph  that 
during  all  these  years  no  demand  has  been 
made  by  any  beneficiary  for  said  stock,  divi- 
dends, bonds,  or  scrip,  but  denies  the  aver- 
ment that  the  absence  of  such  demand  is  any 
more  evidence  that  said  stock  was  not  held 
in  trust  than  that  it  is  owned  by  a  relative 
or  next  of  kin  of  Telly  Allen. 

Answering  the  thirteenth,  fourteenth,  fif- 
teenth, and  seventeenth  paragraphs,  as  to 
the  belief  of  the  petitioner  that  the  proper- 
ty in  question  belonged  absolutely  to  Telly 
Allen,  as  to  the  petitioner's  averment,  that, 
even  if  any  trust  exists,  it  Is  its  duty  to  take 
possession  thereof  for  the  actual  owner,  as 
to  the  refusal  of  the  defendant  to  issue  and 
deliver  a  new  certificate,  as  to  the  petition- 
er's claim  that,  though  there  is  a  question  of 
its  right  to  recover  the  property,  it  Is  yet  its 
duty  to  put  in  motion  the  machinery  of  the 
court  for  the  distribution  of  the  property  to 
those  entitled  thereto,  and  as  to  the  aver- 
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ment  that  the  defendant  ought  not  to  be 
permitted  to  remain  In  possession  of  the 
property  because  no  interest  will  be  allow- 
ed on  the  cash  dividends,  and  because  the 
defendant  Is  in  liquidation,  and  its  assets 
will  soon  be  all  distributed,  the  defendant 
says  that,  even  if  it  were  proper  for  a  re- 
ceiver to  be  appointed,  the  petitioner  would 
not  be  a  proper  appointment,  because  his  in- 
terest and  duty  as  administrator  of  Telly 
Allen  Is  to  assert  the  private  ownership  of 
said  Allen,  rather  than  the  trust  ownership 
in  which  it  stands,  and  that  any  receiver  ap- 
pointed 'should  be  Impartial  upon  that  ques- 
tion, and  the  defendant  says  it  Is  ready 
forthwith  to  have  said  stock,  dividends,  etc., 
Invested  under  the  order  of  the  court  Fur- 
ther answering,  the  defendant  refers  to  cer- 
tain proceedings  pending  in  the  same  court 
against  It  upon  a  bill  filed  by  Edward  E. 
Montell  and  others,  stockholders  of  the  de- 
fendant, in  reference  to  the  disposition  of  the 
stock  standing  on  the  books  of  the  defend- 
ant In  the  name  of  Morris  Robinson,  agent 
(being  the  same  stock  which  was  the  sub- 
ject of  controversy  In  Tyson,  Adm'r  of  Mor- 
ris Robinson,  v.  George's  Creek  Coal  ft  Iron 
Co.,  115  Md,  564,  81  Atl.  41),  and  says  that 
for  the  reasons  given  in  its  answer  in  said 
case  it  is  not  necessary  that  a  receiver 
should  be  appointed  in  this  case;  bnt  that 
all  the  questions  herein  can  be  determined 
under  proceedings  taken  by  this  corpora- 
tion under  the  direction  of  this  court  with- 
out the  appointment  of  a  receiver,  and  with- 
out burdening  the  property  representing  the 
stock  standing  in  the  name  of  Telly  Al- 
len, In  trust,  with  receivers'  commissions; 
the  president  of  the  defendant  having  offer- 
ed to  render  without  compensation  all  serv- 
ices which  could  be  performed  by  a  receiver. 
The  defendant,  further  answering,  suggested 
that  the  court  should  by  its  order  direct  the 
defendant  to  give  notice  to  the  administrator 
of  Telly  Allen,  and  to  all  others  claiming 
said  stock  In  any  way,  to  file  their  claims 
thereto  by  a  day  to  be  named  In  said  order, 
or  else  be  thereafter  forever  barred,  and 
that  the  court,  after  such  notice,  proceed  to 
determine  upon  the  validity  of  said  claims, 
or  that,  if  it  should  be  thought  proper  that 
a  receiver  should  be  appointed  at  all,  the 
same  receiver  should  be  appointed  In  this 
case  as  In  the  Montell  Case  before  mention- 
ed, and  that  the  receiver's  services  in  both 
cases  should  be  compensated  by  reasonable 
salary  Instead  of  the  allowance  of  commis- 
sions. 

The  defendant  further  prays  that  If  the 
court  should  dismiss  the  bill  in  this  case, 
and  allow  the  receiver  to  file  another  bill  In 
lieu  of  said  ex  parte  petition,  his  answer  in 
this  case  may  be  taken  as  an  answer  to  such 
new  bill,  or,  if  in  the  Judgment  of  the  court 
It  will  be  more  conducive  to  efficient  dealing 
with  the  ownership  of  these  58  shares  of 
stock,  that  said  new  bill  so  to  be  filed  shall 


be  dismissed,  and  the  administrator  c  t.  a. 
of  Telly  Allen  shall  be  made  a  coplalnttff 
with  said  Montell  and  others  In  the  bill  filed 
by  them  that  tbe  court  will  so  order. 

The  case  was  heard  on  the  motion  to  dis- 
miss Incorporated  In  the  answer,  and  tbe 
court  being  of  opinion  that  it  was  without 
jurisdiction  to  pass  the  order  of  September 
29,  1911,  upon  said  ex  parte  petition,  and  al- 
so that  "the  plaintiff  is  not  entitled  to  re- 
ceive the  stock  and  dividends  thereon  and 
the  other  things  as  prayed  In  the  bill  of  com- 
plaint In  this  cause  from  the  defendant,"  the 
bill  was  dismissed.  It  thus  appears  from 
the  language  of  the  decree  that  the  court 
considered  and  determined  two  questions: 
(1)  The  propriety  of  the  appointment  of  a 
receiver  upon  tbe  ex  parte  petition:  and  (2) 
whether,  if  the  receiver  had  been  appointed, 
only  after  notice  to  defendant,  and  oppor- 
tunity to  be  beard,  the  receiver  had  estab- 
lished Its  right  to  the  stock  and  dividends. 

[1]  As  to  the  first  question  little  need  be 
said.  A  fundamental  rule  of  equity  Is  that, 
"unless  the  necessity  be  of  the  most  stringent 
character,  the  court  will  not  appoint  a  re- 
ceiver until  the  defendant  Is  first  heard  in 
response  to  the  application.''  Blondheim  v. 
Moore,  11  Md.  374;  Johnston  v.  Lippert,  96 
Md.  588,  54  Atl.  114. 

[2,  3]  It  cannot  be  contended  that  any  real 
necessity  whatever  existed  In  this  case  for 
the  appointment  of  a  receiver  upon  an  ex 
parte  petition  without  notice  or  hearing. 
Anderson  v.  Cecil,  86  Md.  493,  38  Atl  1074 ; 
Baker  v.  Baker,  108  Md.  277,  70  Atl.  418,  129 
Am.  St.  Rep.  439.  The  only  attempts  to 
show  any  necessity  are  fonnd  In  the  follow- 
ing allegations:  (1)  That  there  will  be  a  loss 
to  the  ultimate  owners,  if  the  property  la 
permitted  to  remain  In  the  hands  of  the  de- 
fendant, since  no  Interest  will  be  allowed  by 
it  on  the  cash  dividends  of  ?20,952.5O.  But 
there  is  no  duty  Imposed  upon  corporations 
to  Invest  dividends  due  their  stockholders,  or 
to  pay  Interest  thereon,  and  loss  of  interest 
arising  from  the  neglect  or  omission  of  the 
stockholder  to  claim  dividends  can  hardly 
be  held  to  constitute  the  necessity  for  a  re- 
ceiver. (2)  That  the  company  Is  in  liquida- 
tion, has  distributed  the  greater  part  of  its 
assets,  and  will  shortly  distribute  the  re- 
mainder so  that  It  will  have  no  assets  at  all 
and  no  financial  responsibility  for  the  proper 
care  of  said  property,  or  to  prevent  its  loss, 
waste,  or  diversion.  If  this  ground  were 
otherwise  tenable,  It  Is  fully  answered  by 
section  80  of  article  23,  which  provides  that 
where  a  corporation  Is  dissolved  otherwise 
than  by  Judicial  proceedings,  and  until  oth- 
er persons  are  appointed  as  receivers  by  com- 
petent authority,  the  directors  at  the  tune 
of  the  dissolution  become  trustees  for  the 
creditors  and  stockholders,  and  are  made 
Jointly  and  severally  liable  to  the  creditors 
and  stockholders  to  the  extent  of  Its  prop- 
erty which  should  come  into  their  hands. 
The  appellant  relies  upon  this  point  upon  the 
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language  of  the  court  In  Voshell  v.  Hynaon, 
26  Md.  94,  where  It  Is  said  that  the  rule 
laid  down  In  Blondheim  v.  Moore,  supra,  Is 
one  which  can  only  be  enforced  upon  appeal 
directly  from  the  order  appointing  a  receiv- 
er. But  in  the  case  before  us  the  petition 
for  a  receiver,  and  the  order  appointing  one, 
is  made  a  part  of  the  bill,  and  that  order  Is 
thus  brought  before  the  court  on  this  ap- 
peal 

[4]  The  appellant  also  contends  that  no 
notice  was  required  to  the  defendant,  and  no 
Injury  could  be  wrought  by  the  ex  parte  ap- 
pointment, because  no  receiver  was  appoint- 
ed for  the  defendant  and  none  of  its  prop- 
erty was  or  can  be  taken  from  its  possession 
by  such  appointment,  and  that  the  defendant 
corporation  has  no  interest  in  the  property 
In  question  here,  or  in  its  possession,  nor  In 
any  dispute  as  to  the  ownership  of  these 
shares  of  stock  and  their  accretions.  But 
this  contention  is  opposed  to  clear  authority. 
In  Bank  v.  Lange,  51  Md.  144,  84  Am.  Rep. 
804,  this  court  following  the  law  laid  down 
In  Shaw  v.  Spencer,  100  Mass.  382,  97  Am. 
Dec.  107,  1  Am.  Rep.  115,  held  that  the  ad- 
dition of  the  word  "trustee"  after  a  name, 
gave  notice  of  a  trust,  and  this  was  approved 
In  Swift  v.  Williams,  68  Md.  256,  11  Atl.  835, 
and  again  in  Marbury  v.  Ehlen,  72  Md.  216, 
19  Atl.  650,  20  Am.  St  Rep  467,  where  It 
was  held  that  "the  corporation  is  the  cus- 
todian of  the  stock  and  clothed  with  power 
to  protect  all  persona  interested  from  unau- 
thorized transfers,  and  that  it  is  the  duty  of 
the  corporation  to  exercise  diligence  in  the 
discharge  of  its  trust  to  see  that  unauthor- 
ized transfers  are  not  made  to  the  prejudice 
of  cestuls  que  trust,  *  •  *  and  that  it  is 
bound  to  see  that  the  trust  property  in  its 
custody  was  protected  and  not  misappro- 
priated.'' It  is  therefore  quite  clear  that  the 
defendant  corporation  Is  interested  in  the 
dispute  as  to  the  ownership  of  these  shares 
of  stock,  and  that  there  was  manifest  pro- 
priety and  prudence  in  its  refusal  to  issue 
and  deliver  to  the  plaintiff  a  duplicate  cer- 
tificate for  said  shares  of  stock  until  it  was 
determined  by  a  court  of  competent  juris- 
diction that  said  stock  standing  in  the  name 
of  Telly  Allen  in  trust  was  the  property  of 
Telly  Allen  at  the  time  of  his  death  In  his 
own  right 

This  inquiry  constitutes  the  second  ques- 
tion the  substantial  and  vital  question  in  the 
case.  The  gist  of  the  appellant's  ingenious 
and  earnest  argument  upon  this  question 
may  be  best  stated  in  the  following  extract 
from  his  able  brief:  "The  certificate  of  stock 
standing  In  the  name  of  Telly  Allen,  of  New 
York,  in  trust  either  constitute  a  trust  fund 
•which  Telly  Allen  held  in  trust  for  some  un- 
known beneficiary  or  beneficiaries,  or  it  con- 
stituted a  part  of  his  own  estate,  the  words 
In  trust'  being  placed  upon  the  stock  for 
some  personal  reason.  The  petition  for  the 
appointment  of  receivers  sets  forth  the  ef- 
forts that  were  made  to  discover  any  trust 


to  which  the  stock  might  belong,  and  we  re- 
spectfully submit  that  the  failure  of  these 
efforts  to  disclose  any  such  trust  Is  prima 
fade  evidence  that  none  exists.  In  such 
event  the  stock  and  that  which  it  represents 
are  a  part  of  the  estate  of  Telly  Allen,  and 
the  administrator  c  t  a.  is  entitled  to  take 
steps  for  the  protection  thereof." 

[6]  The  theory  here  presented  is  that  the 
failure  of  the  appellant's  efforts  recited  in 
the  ex  parte  petition  for  a  receiver  to  dis- 
cover some  cestui  que  trust  is  prima  facie 
evidence  that  there  was  no  trust  and  that 
the  stock  belonged  to  Telly  Allen  in  his  own 
right  and  therefore  the  administrator  c.  t  a. 
of  Telly  Allen  has  such  an  interest  as  en- 
titles him  to  apply  for  a  receiver.  But  this 
contention  is  in  conflict  with  what  was  de- 
cided in  Tyson  v.  George's  Creek  Coal  ft  Iron 
Co.,  supra,  for,  with  respect  to  the  words 
"agent"  and  "trustee,"  in  so  far  as  the  ques- 
tion Is  whether  the  stock  in  this  case  was 
held  In  trust  or  in  his  own  right  there  is  no 
ground  for  discrimination.  In  the  Tyson 
Case,  supra,  the  court  reached  its  conclusion 
that  the  word  "agent"  was  notice  of  an 
agency,  and  that  the  stock  was  not  held  In 
his  own  right  In  reliance  upon  the  decisions 
in  Marbury  v.  Ehlen,  72  Md.  206,  19  Atl. 
648,  20  Am.  St  Rep.  467,  and  Swift  v.  Wil- 
liams, 68  Md.  255,  11  Atl.  885,  where  the 
word  "trustee"  was  held  to  give  notice  of  a 
trust  The  Tyson  Case  also  held  that  the 
burden  of  proof  was  not  upon  the  corporation 
to  prove  who  was  the  principal,  and  for  the 
same  reason  the  burden  is  not  upon  the  cor- 
poration here  to  prove  who  was  the  cestui 
que  trust  The  Tyson  Case  also  held  that 
mere  lapse  of  time  after  failure  of  the  prin- 
cipal to  appear  and  claim  the  stock  or  divi- 
dends raised  no  presumption  of  personal  own- 
ership in  the  person  named  in  the  certificate 
as  agent  Nor  does  it  In  this  case  raise  such 
presumption  against  the  cestui  que  trust 
It  was  also  held  in  that  case  that  the  en- 
try on  the  books  of  the  company  was  a  con- 
tinuous assertion  that  the  stock  was  not  the 
private  property  of  Morris  Robinson,  and 
prevented  the  application  of  limitations,  and 
that  the  stock  did  not  pass  to  Morris  Robin- 
son's administrator.  All  those  findings  in 
that  case  are  applicable  in  this  case,  and  are 
conclusive  against  the  appellants  that  the 
stock  in  this  case  constituted  no  part  of  Telly 
Allen's  own  estate. 

[I]  But  the  appellant  further  contends  that 
even  if  we  should  conclude  that  the  fact  that 
the  stock  stands  In  the  name  of  "Telly  Allen 
In  trust"  constitutes  presumptive  evidence 
that  he  held  it  in  a  purely  fiduciary  capacity 
for  another,  and  that  the  failure  to  discover 
and  identify  a  cestui  que  trust  does  not  over- 
throw that  presumption,  still  there  can  be 
no  doubt  that  it  is  both  the  right  and  duty  of 
the  administrator  c.  t  a.  to  take  steps  for 
the  protection  of  the  fund  until  a  new  trus- 
tee be  appointed.    The  general  principle  Is 
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not  questioned  that  trusts  of  real  estate  upon 
the  trustee's  death  devolve  upon  his  heir  at 
law,  and  trusts  of  personalty  devolve  upon 
the  executor  or  administrator  for  the  preser- 
vation of  the  title  until  the  appointment  of 
a  new  trustee,  and  that,  where  the  trust  es- 
tate has  been  in  a  course  of  administration 
by  the  deceased  trustee,  it  is  the  duty  of 
the  executor  or  administrator  to  render  an 
account  of  the  trust;  and  in  such  case  it 
would  be  proper,  and  perhaps  necessary,  that 
the  executor  or  administrator  should  be  a 
party  to  a  proceeding  for  the  appointment  of 
a  new  trustee.  But  this  is  not  such  a  case. 
[7]  Here  the  record  shows  that  none  of  the 
avails  of  the  trust  ever  were  in  the  hands  of 
Telly  Allen  as  trustee.  The  stock  certificate 
presumably  was  In  his  possession,  but  all 
the  cash  dividends,  bonds,  and  scrip  in  con- 
troversy are  and  always  have  been  in  the 
possession  of  the  defendant  company,  and 
there  Is  no  settlement  that  could  be  made  or 
refused  by  the  representative  of  the  deceased 
trustee.  There  Is  no  question  of  commissions 
or  expenses  to  be  allowed  the  trustee,  and 
no  possible  beneficial  Interest  whatever  in 
the  trustee.  Hence  in  Offutt  v.  Jones,  110 
Md.  238,  73  Atl.  629,  It  was  held  not  neces- 
sary to  make  the  executor  of  a  deceased 
trustee  a  party  to  a  proceeding  for  a  new 
trustee.  This  case  comes  within  the  prin- 
ciples of  Sellman  v.  Sellman,  63  Md.  520, 
and  Hamilton  v.  Traber,  78  Md.  26,  27  Atl. 
229,  44  Am.  St.  Rep.  258.  In  the  former  case 
certain  children  and  grandchildren  of  their 
living  father  and  grandfather  filed  a  bill  in 
equity  to  set  aside  certain  deeds  made  by 
him  on  the  ground  of  undue  influence  in 
their  execution,  claiming  that  on  his  death 
the  property  might  by  possibility  be  sent  to 
them.  The  bill  was  dismissed  on  the  ground 
that  to  sustain  a  bill  the  plaintiff  must  show 
"an  interest  In  the  subject  of  the  suit,  or  a 
right  to  the  thing  demanded,  and  proper 
title  to  Institute -the  suit  concerning  it"  In 
the  latter  case,  the  niece  of  Mrs.  Traber 
filed  a  bill  alleging  that  her  aunt  was  mental- 
ly weak  and  Incapable  of  managing  her  es- 
tate, and  that  It  would  be  to  her  aunt's  in- 
terest and  advantage  that  her  real  estate 
be  sold,  and  a  sale  was  ordered  and  made. 
On  exceptions  filed  by  the  purchaser  it  was 
shown  that  the  niece  had  no  interest  what- 
ever in  the  subject-matter  of  the  proceeding, 
and  that,  "without  being  beneficially  con- 
cerned in  the  property  herself,"  she  Bought  to 
take  It  out  of  the  possession  of  the  defend- 
ant, and  have  it  sold.  The  sale  was  set 
aside,  the  court  declaring  that  the  plaintiff 
was  a  mere  volunteer,  that  the  court  was 
entirely  without  jurisdiction  to  order  the 
sale,  and  that  the  decree  for  sale  was  a 
pure  nullity.  In  the  present  case  we  think 
it  is  quite  plain  that  the  petitioner  has  no 
such  legal  or  equitable  interest  In  the  sub- 
ject-matter of  the  petition  as  would  warrant 


him  in  asking  for  a  receiver;  that  he  wa> 
nothing  more  than  a  mere  volunteer;  aad 
that  the  court  consequently  was  without 
jurisdiction  to  appoint  any  receiver,  and  it 
order  of  appointment  Was  a  nullity. 

[8,  9]  Objection  on  the  ground  of  want  of 
jurisdiction  or  the  capacity  of  the  plaintia 
may  be  made  by  demurrer,  plea,  answer  or 
taken  advantage  of  at  the  hearing.  Tartar 
v.  Gibbs,  24  Md.  338.  So,  without  further 
prolonging  this  opinion  by  consideration  of 
the  numerous  authorities  cited  In  the  at* 
brief  of  the  appellant,  we  must  affirm  the 
decree. 

Decree  affirmed,  with  costs  to  the  appellee 
above  and  below. 


GOELLER  v.  STATE. 

(Court  of  Appeals  of  Maryland.     Mot.  20. 
1912.) 

X.  Indictment  and   Information    3   56*)— 

Sufficiency  of  Charge. 

Acts  1908,  c  179,  regulating  the  sale  of 
intoxicants  in  Baltimore  county,  provides  by 
section  14  that  one  convicted  a  second  time 
"which  fact  the  court  may  ascertain  from  the 
dockets  of  the  court,"  shall  pay  a  certain  fin*. 
violates  Maryland  Declaration  of  Rights,  art. 
21,  giving  accused  the  right  to  be  informed  of 
the  accusation  against  him,  in  that  it  does  not 
require  the  indictment  to  state  that  accused 
was  charged  with  a  second  offense. 

[Ed.  Note. — For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  ff  175.  176;  Dec 
Dig.  {  56.*] 

2.  Criminal  Law  (f  992*)— Judgment— Con- 
formity with  Vebdict. 

In  a  prosecution  for  unlawfully  selling  in- 
toxicants, it  was  error  to  render  a  judgment 
as  for  the  commission  of  a  second  offense  bj 
imposing  an  increased  fine,  where  it  did  not 
appear  by  the  verdict  that  accused  was  found 
guilty  of  a  second  offense. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {  2519;  Dec.  Dig.  f  B92-*J 

Appeal  from  Circuit  Court,  Baltimore 
County;    Frank  I.  Duncan,  Judge. 

Joseph  Goeller  was  convicted  of  selling  in- 
toxicants on  Sunday,  and  appeals.  Reversed 
and  remanded  for  judgment 

Argued  before  BOYD,  C.  J.,  and  BRIS- 
COE, PEARCB,  THOMAS,  PATTISON,  and 
STOCKBRIDGE,  JJ. 

Wm.  H.  Lawrence,  of  Baltimore,  for  ap- 
pellant Edgar  Allan  Poe,  Atty.  Gen_  for 
the  State. 

PEARCB,  J.  The  appellant  was  Indicted 
In  the  circuit  court  for  Baltimore  county  for 
selling  liquor  on.  Sunday,  and,  upon  convic- 
tion, was  sentenced  to  pay  a  fine  of  $200. 
and  his  license  was  suppressed.  The  docket 
entry  was  as  follows:  "Feby.  28th  1912.  It 
appearing  to  the  court  upon  an  Inspection  of 
the  dockets  of  the  court  and  on  evidence, 
that  this  Is  a  second  conviction  under  the 
license  Issued  May  1st  1911,  the  sentence  of 
the  court  Is  that  the  traverser  pay  a  fine  of 


•For  other  cases  Bee  same  topic  and  section  NUMBEJB  In  Dec  Dig.  a  Am.  Dig.  Key-No.  Series  «t  Rep'r  Indexei 
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$200  and  costs,  and  that  bis  license  be  and 
it  Is  suppressed." 

There  are  two  counts  in  the  indictment, 
but  in  neither  is  it  averred  that  the  offense 
charged  was  a  second  offense,  which  fact, 
if  relied  on  as  affecting  the  punishment,  it 
was  determined  In  Maguire  v.  State,  47  Md 
496,  must  be  averred  in  the  indictment  as  the 
law  then  stood.  Chapter  179  of  the  Acts  of 
1908,  regulating  the  sale,  and  granting  of 
licenses  for  sale,  of  spirituous  and  fermented 
liquors  in  Baltimore  county,  provides,  in  sec- 
tion 14,  that:  "If  any  person  having  a  li- 
cense under  the  provisions  of  this  act,  shall 
violate  any  of  the  provisions  of  this  act, 
upon  conviction  thereof,  except  in  the  cases 
enumerated  in  the  next  preceding  and  suc- 
ceeding sections,  he  shall  pay  a  fine  of  not 
less  than  $100,  nor  more  than  $200,  and  on 
conviction  a  second  time,  which  fact  the 
court  may  ascertain  from  the  dockets  of  the 
court,  in  connection  with  evidence,  he  shall 
pay  a  fine  of  $200,  and  his  license  snail  be 
suppressed."  This  act  appears  to  have  been 
passed  to  meet  cases  of  a  second  offense, 
where,  from  ignorance  of  the  fact,  or  inad- 
vertence In  drawing  the  indictment,  that 
fact  is  not  averred  in  the  indictment.  The 
record  has  been  brought  here  as  upon  writ 
of  error  to  determine  the  validity  of  section 
14  of  chapter  179  of  1908,  and  the  petition 
designates  the  following  points  of  law  by 
the  decision  of  which  the  appellant  feels  ag- 
grieved :  "(1)  That  the  court  gave  judgment 
directing,  In  addition  to  the  other  penalty 
Imposed,  that  his  license  to  engage  in  the 
liquor  business  be  suppressed.  (2)  That  by 
such  judgment  the  court  determined  that  he 
was  guilty  of  a  second  or  subsequent  of- 
fense, of  the  character  charged  against  him, 
and  liable  to  the  aggravated  penalty  there- 
for. (3)  That  In  thus  giving  judgment  and 
determining  the  court  Imposed  upon  him  a 
punishment  for  matter  of  which  he  did  not 
stand  accused  by  the  Indictment  presented 
against  him,  nor  established  by  the  verdict 
upon  said  indictment.  (4)  That  in  this  man- 
ner he  was  deprived  of  his  legal  and  consti- 
tutional right  to  be  Informed  of  the  nature 
and  cause  of  the  accusation  against  him." 

The  first,  second,  and  third  of  these  points 
state  facts  apparent  upon  the  face  of  the 
record,  and  thereby  raise  the  question  for 
decision,  viz.,  whether  he  was  thus  deprived 
of  his  constitutional  right  under  article  21 
of  the  Maryland  Declaration  of  Rights, 
which,  among  other  things,  declares  "that 
In  all  criminal  prosecutions,  every  man  has 
a  right  to  be  Informed  of  the  accusation 
against  him,"  and  "to  have  a  copy  of  the 
Indictment,  or  charge,  in  due  time,  if  re- 
quired, to  prepare  for  his  defense."  The  in- 
formation hereby  guaranteed  to  him  is  not 
to  be  conveyed  by  word  of  mouth,  nor  by 
any  other  means  than  by  "a  copy  of  the  In- 
dictment or  charge,"  or  accusation,  upon 
-which  he  is  to  be  tried,  and  it  Is  a  guaranty 
that  he  must  be  informed  of  the  whole  charge 


or  accusation  against  him,  and  not  of  a  part 
only.  The  reason  for  this  is  given  in  the 
same  article  of  the  Declaration  of  Rights, 
viz.,  "to  prepare  for  his  defense,"  and  this 
he  cannot  do  without  a  full  knowledge,  both 
of  every  element  of  the  offense  charged  and 
of  the  penalty  or  penalties  to  which  he  may 
be  subjected  in  event  of  conviction.  Mr. 
Bishop,  In  his  New  Criminal  Procedure,  has 
treated  more  fully,  perhaps,  than  any  other 
legal  writer,  the  principles  which  underlie 
the  authorities  upon  this  question.  In  volume 
1,  |  77,  he  says :  "Every  wrongful  fact,  with 
each  particular  modification  thereof,  which 
in  law  Is  required  to  be  taken  Into  account 
In  determining  the  punishment  upon  a  find- 
ing of  guilty  must  be  alleged  In  the  Indict- 
ment. This  doctrine  is  fundamental.  Orig- 
inating in  natural  reason  and  abstract  jus- 
tice It  has  been  adopted  into  the  common 
law  and  confirmed  by  our  written  constitu- 
tions. .  •  *  *  An  indictment  which  does 
not  substantially  set  down  all  the  elements 
of  the  offense,  every  act  or  omission  which 
the  law  has  made  essential  to  the  punish- 
ment it  imposes  is  void."  Id.  |  98A.  "An 
accusation  is  nothing  unless  it  specifies  in 
some  way  the  whole  wrong  for  which  the 
punishment  is  to  be  inflicted."  Id  §  87. 
"A  statute  having  made  a  second  offense 
punishable  more  heavily  than  the  first,  it 
was  held  not  to  be  unconstitutional  when 
it  provided  a  short  form  of  stating  the  first 
offense  and  conviction  In  the  second  indict- 
ment, adding,  'and  such  allegation  may  be 
amended  without  terms  and  as  a  matter  of 
right';  but  an  entire  omission  to  aver  the 
former  offense,  or  conviction  for  It,  cannot 
be  authorized."  Id.  {  101,  subsec.  2.  This 
doctrine  is  consistently  sustained  In  a  t  line 
of  Massachusetts  decisions  (Commonwealth 
v.  Phillips,  16  Pick.  [Mass.]  213;  Common- 
wealth v.  Wood,  4  Gray  [Mass.]  11;  Com- 
monwealth v.  Lang,  10  Gray  [Mass.]  11),  and 
In  other  courts,  as  in  State  v.  Startup,  39  N. 
J.  Law,  432,  RIggs  v.  State,  104  Ind  261,  3 
N.  E.  886,  and  Williams  v.  State,  12  Tex. 
App.  395.  The  twelfth  article  of  the  Declara- 
tion of  Rights  of  Massachusetts  provides 
"that  the  offense  must  be  fully  and  plain- 
ly, substantially  and  formally  described 
to  the  accused";  and,  construing  that  article, 
the  Supreme  Court  of  Massachusetts  held 
In  Commonwealth  v.  Harrington,  130  Mass. 
36,  a  statute  permitting  an  increased  pen- 
alty without  alleging  prior  conviction  in 
the  Indictment  to  be  in  conflict  with  that 
article  of  the  Declaration  of  Rights  of  that 
state;  and  the  Supreme  Court  of  Maine  in 
State  r.  Learned,  47  Me.  426,  held  that  the 
Legislature  cannot  validate  an  indictment 
which  does  not  fully  and  formally  inform 
the  accused  of  the  accusation  against  him. 
In  22  Cyc.  p.  286,  the  law  is  stated  thus:  "It 
is  within  the  power  of  the  Legislatures  un- 
der such  a  constitutional  provision  to  pre- 
scribe the  form  of  the  indictment  or  informa- 
tion, and  such  form  may  omit  averments 
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regarded  as  necessary  at  common  law;  but 
the  Legislature,  while  It  may  simplify  the 
form  of  an  Indictment  or  Information,  can- 
not dispense  with  the  necessity  of  placing 
therein  a  distinct  presentation  of  the  offense, 
containing  allegations  of  all  Its  essential 
elements." 

This  court  has  said  in  Maguire  v.  State, 
supra,  "that  if  the  party  be  proceeded  against 
for  a  second  or  third  offense  under  the  stat- 
ute, and  the  sentence  prescribed  be  different 
from  the  first,  or  severer,  by  reason  of  its 
being  such  second  or  third  offense,  the  fact 
thus  relied  on  must  be  averred  in  the  in- 
dictment, for  the  settled  rule  is  that  the  in- 
dictment must  contain  an  averment  of  every 
fact  essential  to  Justify  the  punishment  in- 
flicted. Rex  v.  Allen,  Russ.  &  R.  513;  Regi- 
na  v.  Page,  9th  C.  &  P.  756;  Reg.  v.  Willis, 
L.  R.  1  C.  G.  S63;  Plumbly  v.  Common- 
wealth, 2  Mete  (Mass.)  413;  3  Wharton's 
Crlm.  Law,  §  3417 ;  1  Bishop's  Crlm.  Law,  || 
961  and  963."  The  court  did  not  there  spe- 
cifically allude  to  the  Declaration  of  Rights 
we  are  now  considering,  but  It  relied  upon 
the  common-law  doctrine,  which,  as  Mr. 
Bishop  notes,  has  been  adopted  and  written 
Into  the  organic  law  embodied  in  our  Con- 
stitution, thereby  disabling  the  Legislature 
from  depriving  by  statute  any  person  from 
the  protection  of  the  Constitution.  In  Ma- 
guire's  Case,  supra,  on  page  498  of  47  Md., 
Judge  Alvey  said:  "The  authorities  are  clear 
to  the  effect  that,  In  order  to  justify  a  sen- 
tence as  for  a  second  offense,  it  must  ap- 
pear by  the  verdict  that  the  jury  have  found 
the  party  guilty  of  such  second  offense. 
Thomas'  Case,  22  Grat  (Va.)  912;  3  Whar- 
ton's Crlm.  Law,  |  3418;  1  Bishop's  Grim. 
Law,  {}  961-963."  In  Magulre's  Case  no 
judgment  had  been  entered  In  the  court  be- 
low, and  the  case  came  up  on  exceptions  to 
the  rulings  of  the  court  in  allowing  the 
state's  attorney  to  read  to  the  jury  that  part 
of  the  indictment  which  contained  the  alle- 
gation of  a  former  conviction  under  the 
statute  In  his  opening  statement,  and  to  the 
admission  in  evidence  of  the  docket  entries 
of  the  proceedings  on  the  former  indictment, 
the  ground  of  the  objection  being  that  the 
fact  of  prior  conviction  of  a  similar  offense 
should  not  be  allowed  to  Influence  the  mind 
of  the  Jury  until  after  a  conviction  of  the 
particular  offense  for  which  the  party  was 
then  on  trial,  and  that.  If  he  should  be  found 
guilty,  the  Jury  should  then  be  required  to 
pass  upon  the  fact  of  the  alleged  former 
conviction,  and  the  Identity  of  the  accused. 
But  the  rulings  appealed  from  were  affirm- 
ed, and  the  court  said  the  course  of  pro- 
cedure suggested  by  the  appellant  was  not 
in  accordance  with  the  established  practice 
In  such  cases.  In  closing  that  opinion  the 
court  said,  "We  thus  notice  the  verdict  In 
order  to  avoid  a  possible  error  In  the  rendi- 
tion of  the  Judgment"  (on  the  remand  of  the 
cause),  meaning  thereby  that  aa  a  general 


verdict  only  had  been  rendered,  and  It  w.is 
too  late  to  amend  it,  so  to  embrace  also  a 
finding  on  the  previous  conviction  and  tfc=» 
make  a  specific  verdict  as  for  a  second  of 
fense,  the  only  judgment  that  could  be  enter- 
ed on  the  verdict  as  rendered  was  as  for  a 
first  offense.    In  this  case  the  verdict  of  the 
jury  was  a  general  verdict  only  of  guiltj, 
and  as  the  result  of  the  reasoning  In  the  Ma- 
guire Case  it  was  error  in  this  case  to  ren- 
der a  judgment  as  for  a  second  offense.    To 
the  argument  of  the  learned  Attorney  Gen- 
eral, citing  Mr.  Bishop's  1  New  Crlm.  Law,  | 
961,  "that  there  Is  no  reason  why  the  lav 
should  not,  as  in  some  localities  It  does,  per- 
mit this  matter  to  be  omitted  from  the  in- 
dictment until  the  prisoner  has   been  con- 
victed  of   the   offense   Itself,   and    then  be 
brought  forward  in  some  proper  manner  b 
aggravation  of  the  punishment,"  It  most  t« 
answered  that  Mr.  Bishop  must  be  presum- 
ed to  refer  to  jurisdictions  where  the  or- 
ganic law  did  not  forbid  such   legislation. 
Otherwise  there  would  be  direct  conflict  be- 
tween that  passage    and  his  repeated  and 
emphatic   declarations  heretofore    cited   in 
this  opinion.    In  the  footnote  to  the  passaee 
cited  he  refers  to  only  two  cases  in  Califor- 
nia and  Louisiana,  viz.,  People  v.  Meyer,  73 
Cal.  548,  15  Pac.  95,  and  State  t.  Hudson. 
32  La.  Ann.  1052.    Reference  to  the  Consti- 
tution of  these  states  discloses  that  in  nei- 
ther Constitution  Is  found  (be  requirement 
of  our  own,  or  any  equivalent  or  similar 
language,  but  a  total  silence  upon  that  sub- 
ject.   The  only  other  case  we  have  found 
which  apparently  sustains  the  appellee's  con- 
tention  here  Is  State  v.  Freeman,   27  Tt 
523,  which  was  a  prosecution  for  violation 
of  the  liquor  law.    It  was  there  held  that  a 
statute  which  provided  that  a  former  con- 
viction need  not  be  averred  In  the  indict- 
ment was  valid,  though  the  BUI  of  Rights  In 
one  section  contains  substantially  the  same 
language  In  this  respect  as  our  own,  but  tie 
decision   was   placed    upon    the    significant 
ground  that  a  later  section  of  the  Declara- 
tion of  Rights  dispensed  with  the  require- 
ment of  the  former  section  as  to  minor  of- 
fenses affecting  police  regulations. 

It  may  safely  be  declared,  therefore,  that 
If  our  Declaration  of  Rights  requires  all  for- 
mer convictions  to  be  alleged  in  the  indict- 
ment there  is  no  other  proper  manner  in 
which  any  former  conviction  can  be  brouttt 
forward  in  aggravation  of  the  punishment, 
and  Judge  Alvey,  in  fact,  has  bo  declared  In 
Magulre's  Case,  in  saying  that  very  course 
of  procedure  was  not  In  accord  with  the  es- 
tablished practice  in  such  cases;  and  it  cooM 
not  be,  if,  as  he  has  also  said,  the  previous 
conviction  must  be  alleged  In  the  Indictment 
In  the  case  before  us  we  have  the  anomaly 
pointed  out  by  Judge  Alvey  In  Magulre's 
Case,  supra,  viz.,  a  divided  verdict,  part 
rendered  by  one  tribunal  and  part  by  an- 
other.   The  Jury  demanded  by  the  traverser. 
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and  Impaneled  to  try  every  Issue  Involved, 
passed  upon  a  single  Issue  only,  the  fact  of 
the  sale  charged  In  the  Indictment,  while 
the  court  passed  upon  another  issue,  the  fact 
of  a  conviction  of  a  previous  similar  offense, 
an  Issue  vitally  involved  under  the  act  In 
question ;  so  that  one  fact  in  Issue  Is  found 
by  the  verdict  of  the  jury,  and  another  fact 
In  issue  is  found  by  the  court  in  Its  sentence, 
not  it  is  true  in  the  professed  form  of  a 
-verdict,  but  of  the  essence  of  a  verdict 

[1]  It  is  to  be  regretted  that  this  act  should 
be  stricken  down,  but  no  consideration  can 
justify  a  court  In  depriving  a  violator  of 
law  of  a  right  guaranteed  by  the  Constitu- 
tion to  such  violator.  Without  the  act,  the 
evils  It  seeks  to  correct  can  be  effectually 
reached  if  state's  attorneys  will  be  vigilant 
to  ascertain  from  the  records  of  the  court 
before  drawing  Indictments  whether  the 
party  charged  has  been  previously  convicted 
of  a  similar  offense.  A  very  simple  method 
would  be  to  procure  a  list  of  convictions  of 
licensed  liquor  sellers,  which  could  be  fur- 
nished with  little  trouble  or  cost,  and  be 
brought  up  to  date  after  every  term  of  court 

[2]  Even  If  we  were  able  to  sustain  this 
act,  the  Judgment  in  this  case  would  neces- 
sarily be  reversed  because  of  the  defect  In 
the  verdict  which,  as  pointed  out  In  the 
Magulre  Case,  would  only  permit  a  sen- 
tence as  for  a  first  offense.  Nothing  that  we 
bave  said  herein  Is  to  be  understood  as  ap- 
plicable to  the  imposition  of  a  penalty  in 
any  case  not  arising  under  a  statute  of  the 
character  Before  us. 

Judgment  reversed,  with  costs  to  the  ap- 
pellant above  and  below,  and  the  case  re- 
manded for  the  entry  of  a  proper  judgment, 
as  for  a  first  offense,  as  provided  In  section 
81  of  article  5  of  the  Code  of  Public  General 
Laws. 


STEWART  et  aL  v.  MAT. 

(Court  of  Appeals  of  Maryland.    Nov.  20,  ■ 
1912.) 

1.  Quieting  Title  (|  44*)— Evidence— Suf- 
ficiency. 

Evidence  held  to  show  defendants  held  no 
title  to  a  strip  of  land  in  controversy,  entitling 
plaintiff  to  quiet  title  as  against  a  deed  and 
mortgage  given  by  them. 

[Ed.    Note.— For    other   cases,    see    Qnieting 
Title,  Cent  Dig.  if  89-92;   Dee.  Dig.  |  44.*] 

2.  Easements  (|  2*)— Subjects. 

A  party  cannot  have  an  easement  in  his 
own  land. 

[Ed.  Note.— For  other  cases,  see  Basements, 
Cent  Dig.  |  8;   Dec.  Dig.  |  2.*] 

8.  Watees  and  Wateb  Courses  (J  154*)— 
Easement  of  Drainage— Abandonment. 
Any  right  in  defendants  to  drain  water  in- 
to an  alley  from  a  building  on  an  adjoining  lot 
-was  abandoned,  where  the  original  building  was 
torn  down  and  they  built  over  the  alley  in  snch 
way  as  to  prevent  use  in  the  manner  claimed, 


and  where  they  claim  title  to  the  strip  in  which 
the  easement  Is  now  asserted. 

WEd.  Note.— For  other  cases,  see  Waters  and 
ater  Courses,  Cent  Dig.  §|  167-173;    Dec. 
Dig.  {  154.*] 

Appeal  from  Baltimore  Circuit  Court;  Hen- 
ry D.  Harlan,  Judge. 

Bill  by  William  May  against  Hyland  P. 
Stewart  and  others.  Decree  for  complainant, 
and  defendants  appeal.     Affirmed. 

Argued  before  BOYD,  C.  J.,  and  BRISCOE, 
PEARCE,  BURKE,  THOMAS,  PATTISON, 
and  STOCKBRIDGH,  JJ. 

Charles  F.  Harley,  of  Baltimore,  for  ap- 
pellants. Francis  J.  Carey  and  Francis  K. 
Carey,  both  of  Baltimore,  for  appellee. 

BOYD,  C.  J.  This  case  was  previously  be- 
fore us  on  appeal  from  an  order  of  the  cir- 
cuit court  of  Baltimore  City  overruling  a  de- 
murrer to  the  bill  of  complaint  and  is  re- 
ported In  111  Md.  162,  73  Atl.  460,  18  Ann. 
Cas.  866.  We  affirmed  the  order  of  the  low- 
er court  and  remanded  the  case  for  further 
proceedings.  After  It  was  remanded,  the  de- 
fendants answered  and  testimony  was  tak- 
en in  open  court  A  decree  was  passed  de- 
claring that  the  deed  from  Mary  De  C.  Gar- 
rison to  Hyland  P.  Stewart  dated  the  10th 
day  of  October,  1907,  was  null  and  void  in 
so  far  as  It  purported  or  attempted  to  con- 
vey title  to  the  southernmost  three  feet  of 
the  lot  described  In  the  deed,  and  that  the 
title  to  the  said  strip  of  ground  three  feet 
wide  Is  In  the  plaintiff  in  fee  simple,  free 
and  clear  of  any  easement  appurtenant  to 
the  defendants'  lot,  and  the  mortgage  from 
Stewart  to  Mrs.  Garrison  of  the  same  date 
was  likewise  declared  to  be  null  and  void  as 
to  those  three  feet  From  that  decree  this 
appeal  was  taken. 

The  object  of  the  bill  filed  by  the  appellee 
was  to  remove  the  cloud  on  his  title  to  the 
three  feet  caused  by  the  deed  and  mortgage 
referred  to  above,  and,  as  we  held  the  bill 
sufficient  to  entitle  him  to  relief  on  the  facts 
therein  alleged,  the  real  question  now  to  be 
determined  is  whether  the  answers  and  tes- 
timony present  such  different  facts  or  con- 
ditions from  those  alleged  in  the  bill  as 
preclude  the  appellee  from  the  relief  sought 

In  the  case  of  Garrison  v.  Hill,  79  Md. 
75,  28  AtL  1062,  47  Am.  St  Rep.  363,  which 
was  decided  in  1894,  Mr.  Stewart  was  coun- 
sel for  Mrs.  Garrison.  She  had  acquired  the 
property  on  the  southeast  corner  of  Liberty 
and  Lexington  streets  in  the  city  of  Balti- 
more (spoken  of  in  this  case  as  No.  47  Lex- 
ington street)  as  the  heir  at  law  of  Maria  M. 
Johnson.  The  two  properties  spoken  of  in 
this  case  as  Nos.  46  and  47  belonged  to 
Maria  B.  Welse,  who  died  in  1891,  leaving  a 
last  will  and  testament  by  which  she  left 
"all  that  piece  or  parcel  of  ground  situate  at 
the  southeast  corner  of  Liberty  and  Lexing- 
ton streets  in  the  city  of  Baltimore  afore- 
said,  together  with   the  Improvements  and 


•For  other  cam*  see  wu  toplo  and  section  NUMBBR  la  Dee.  Dig.  *  Am.  Dig.  Key-No.  Seriee  4b  Rep'r  Indexee 


Digitized  by 


Google 


958 


86  ATLANTIC  REPORTER 


<M4 


appurtenances,"  to  Thomas  Hill  in  trust  for 
Maria  M.  Johnson  for  life,  and  after  her 
death  In  trust  for  William  W.  Johnson,  his 
heirs  and  assigns,  but,  in  case  he  died  with- 
out leaving  a  child  or  descendant,  then  the 
property  was  to  go  to  Emma  Maria  C.  John- 
son. The  property  became  vested  in  the  lat- 
ter person,  who  made  Maria  M.  Johnson  her 
sole  devisee,  and  Mrs.  Garrison  inherited  it 
as  her  only  heir  at  law.  By  the  next  Item 
of  her  will  Maria  E.  Weise  left  all  the  rest, 
residue,  and  remainder  of  her  estate,  "in- 
clusive of  my  house  and  lot  of  ground  and 
premises  on  Lexington  street  adjoining  the 
property  described  In  the  aforegoing  Item  of 
my  will  and  which  is  known  as  No.  (96)  nine- 
ty-six," to  Thomas  Hill  In  trust  for  the  pur- 
poses therein  named.  The  new  number  was 
45  Lexington  street  Mrs.  Garrison  contend- 
ed in  the  case  in  79  Md.  that  No.  45  ultimate- 
ly became  vested  in  Emma  Maria  C.  Johnson, 
and  that  she  inherited  it  as  she  had  done  the 
other  property;  but  we  held  that  It  had  not 
become  vested  in  Emma  M.  O.  Johnson,  and 
hence  did  not  pass  under  her  will  to  Maria 
M.  Johnson,  whose  heir  Mrs.  Garrison  was. 
It  will  be  observed  that  when  Maria  E. 
Weise  died  in  1881  she  owned  the  two  prop- 
erties, and,  although  the  will  does  not  show 
how  they  were  divided  In  reference  to  the 
three  feet  which  were  included  in  the  alley 
in  question,  the  conduct  of  the  parties  throws 
much  light  on  the  subject  The  suit  in  eject- 
ment, reported  in  79  Md.,  was  instituted  in 
1893,  and  Mr.  Stewart,  one  of  the  present 
appellants,  was  one  of  her  attorneys,  and 
signed  the  declaration.  In  that  declaration 
the  property  sued  for,  which  It  must  be  re- 
membered is  what  is  now  owned  by  the 
appellee,  was  described  as  one  parcel,  as  fol- 
lows: "Beginning  for  the  same  on  the  south- 
ernmost side  of  Lexington  street  at  the  dis- 
tance of  nineteen  feet  and  eight  Inches  south- 
easterly from  the  southeast  corner  of  Lex- 
ington and  Liberty  streets,  and  which  place 
of  beginning  is  designed  to  be  In  the  center 
of  the  division  wall  between  the  house  next 
adjoining  on  the  west,  and  running  thence 
southeasterly,  bounding  on  Lexington  street, 
twenty  feet  and  three  Inches  to  the  center  of 
the  wall  between  the  house  erected  on  the  lot 
now  being  described  and  the  house  next  ad- 
joining on  the  east,  thence  southwesterly 
through  the  center  of  the  said  wall  flfty-two 
feet,  more  or  less,  to  the  north  end  wall  of 
the  house  next  adjoining  on  the  south,  thence 
northwesterly  along  said  wall  forty  feet  to 
the  easternmost  side  of  Liberty  street,  then 
northeasterly,  bounding  on  Liberty  street 
three  feet  to  the  southwest  corner  of  the 
house  adjoining  on  the  north,  thence  south- 
easterly along  the  sound  end  wall  of  said 
house,  eighteen  feet  six  inches  until  it  inter- 
sects a  line  drawn  southwesterly  through  the 
center  of  the  division  wall  first  above  men- 
tioned, thence  northeasterly  through  the  cen- 
ter of  said  wall  forty-nine  feet,  more  or  less, 
to  the  place  of  beginning." 


The  declaration  thus  clearly  recognised  ti> 
alley  as  a  part  of  what  is  spoken  of  as  Nt 
45  Lexington  street     If  Mrs.    Garrison,  a» 
heir  of  Maria  M.  Johnson,  had  acquired  th- 
alley  under  the  devise  in  the  will  of  Maria  E. 
Weise  of  the  property  at  the  corner  of  Li!- 
erty  and  Lexington  streets,   why   would  sl> 
have  sued  Thomas  Hill  for  the  alley  as  a  par. 
of  No.  45?    Or,  If  the  alley  was  hers  throupt 
that  devise,  can  it  be  supposed  that  when  it 
was  determined  by  the  decision  in  79  Mary- 
land she  had  not  inherited  the  other  proper- 
ty (No.  45),  her  attorney  would  not  at  lea-*, 
have  endeavored  to  recover  the  alley?    But. 
in  addition  to  that,  Mrs.  Garrison  and  her 
husband  made  a  deed  to  Mr.  Stewart  on  Maj 
7,  1892,  by  which  they  granted  an  undivided 
half  part  or  moiety  of  all  their  right,  titk- 
and  interest  in  and  to  the  respective  estates 
of  Maria  E.  Weise,  Maria  M.  Johnson,  and 
Emma  M.  C.  Johnson,  and  then  on  the  4tt 
day  of  December,  1894,  they  made  a  confirm- 
atory deed  to  him  in  which  they  referred  ti- 
the former  conveyance  being  made  "with  c<> 
exact  description  In  said  deed  of  the  prop- 
erty hereinafter  mentioned,  and  for  the  pur- 
pose of  confirming  said  deed  and  of  giving 
an   accurate  description   of   this    particular 
part  of  the  property  mentioned  in  said  deed 
these  presents  are  executed,"  and  then  con- 
veyed an  undivided  half  interest  in  and  to 
the  property  by  courses  and  distances,  which 
limited  the  lot  to  49  feet  in  depth  and  called 
for  running  along  the  south  end  wall  of  the 
house  on  No.  47,  "and  on  the  north  aide  of 
an  alley  three  feet  wide,"  thus  in.  terms  ex- 
cluding the  alley  from  the  conveyance,  and 
added:    "Being  the  same  piece  or  parcel  of 
ground,  the  title  to  which  was  acquired  by 
Mary  De  Charms  Garrison  as  the  only  heir 
at  law  of  Maria  M.  Johnson,  who  was  thr 
sole  devisee  under  the  will  of  Emma  M.  C. 
Johnson,    *    *    •    the  said  Emma    M.    C. 
Johnson  having  acquired  the  same  in  fee  a* 
devisee  under  the  will  of  Maria  E.  Weise." 

It  was  thus  admitted  by  that  deed,  execut- 
ed as  late  as  December  4,  1894 — the  sanw 
year  that  the  ejectment  suit  was  decided 
against  Mrs.  Garrison — that  the  property  ac- 
quired by  Emma  M.  C.  Johnson,  as  devisee 
under  the  will  of  Maria  E.  Weise,  was  49 
feet  in  depth  and  was  on  the  north  side  of 
the  alley.  A  deed  made  by  Eliza  P.  Johnson 
and  husband  to  Thomas  Ireland  Elliott  for 
an  undivided  half  interest  In  No.  45  was  dat- 
ed July  23,  1894,  and  the  property  conveyed 
thereby  was  described  precisely  as  it  was  tn 
the  declaration.  Eliza  P.  Johnson  was  the 
only  heir  at  law  of  William  W.  Johnson, 
and  it  was  decided  in  79  Md.  that  this  prop- 
erty descended  to  his  heirs  who  were  living 
at  the  death  of  Emma  M.  C  Johnson.  There 
can  therefore  be  no  doubt  that  as  late  as 
1893  and  1894  the  owners  of  those  two  lots 
understood  and  believed  that  the  strip  in- 
cluded in  the  alley  belonged  to  the  property 
referred  to  as  No.  45,  and  it  is  equally  cer- 
tain that  Mr.  Stewart  so  thought,  as  other 
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wise  be  would  not  hare  include  A  the  alley  In 
the  ejectment  suit  and  have  excluded  it  in 
the  confirmatory  deed  to  himself,  which  was 
made  for  the  special  purpose  of  giving  a 
proper  description  of  the  property  spoken  of 
as  No.  47.  It  was  certainly  a  very  natural 
and  wise  division  of  the  properties,  for  inas- 
much as  No.  47  was  on  the  corner,  and  had 
an  entrance  from  Liberty  street,  as  well  as 
from  Lexington  street,  and  as  No.  45  was 
erected  between  two  houses  on  Lexington 
street,  the  alley  leading  to  Liberty  street  from 
the  rear  of  this  lot  was  of  great  value  to 
it,  as  the  properties  then  stood.  Then  when 
the  devisees  of  Eliza  P.  Johnson  conveyed  the 
other  half  of  No.  45  to  Philip  H.  Hoffman, 
on  May  8,  1905,  the  property  was  described 
as  In  the  declaration,  and  the  case  of  Garri- 
son v.  Hill,  79  Md.  75,  28  Atl.  1062,  47  Am.  St 
Rep.  363,  was  referred  to  in  the  deed.  But 
when  on  the  10th  day  of  October,  1907,  Mr. 
and  Mrs.  Garrison  conveyed  the  other  undi- 
vided half  to  Mr.  Stewart,  In  fee  simple  the 
description  of  the  lot  Included  the  alley,  mak- 
ing the  lot  52  feet  In  depth,  instead  of  49 
and  calling  for  the  northerly  wall  of  the 
house  adjoining  on  the  south. 

It  cannot  be  doubted  from  the  testimony 
In  the  record  that  at  least  as  far  back  as 
1887,  when  Mr.  Struven  became  tenant  of 
No.  45,  the  strip  included  In  the  alley  was 
regarded  as  part  of  No.  45  Lexington  street 
Indeed,  from  the  testimony  of  Samuel  Beal- 
mear,  a  witness  produced  by  the  appellants, 
it  may  be  Inferred  that  such  was  the  case 
from  the  time  he  went  into  No.  47,  which 
was  in  1868.  He  extended  the  house  on  that 
lot  to  the  alley,  and  in  his  testimony  the 
following  appears:  "Have  yon  any  recollec- 
tion as  to  whether  there  was  any  use  made 
of  the  alley  by  the  corner  house  while  you 
were  there?  A.  I  really  cannot  remember. 
I  do  not  know  that  I  was  ever  back  there 
but  twice.  I  was  in  there  six  years,  and  I 
do  not  think  I  was  ever  back  in  the  yard 
twice  during  that  time.  Q.  But  you  could 
go  back  there  if  you  wanted  to?  A  Tea,  but 
I  had  no  occasion  to  go  back  there."  If 
the  alley  was  in  any  way  appurtenant  to  No. 
47,  or  of  any  use  to  it  surely  he  would  have 
gone  Into  it  twice  in  six  years,  especially 
as  he  made  the  addition  extending  to  the  al- 
ley. It  may  be  said  In  passing  that  his  evi- 
dence would  seem  to  conclusively  show  that 
there  was  no  door  or  other  exit  leading  Into 
the  alley  from  No.  47.  He  did  not  remem- 
ber any,  and,  if  there  had  been,  he  would 
certainly  have  used  it  twice  In  six  years. 

[1]  When  the  owners  of  No.  45  leased  the 
property,  it  was  doubtless  not  deemed  neces- 
sary to  particularly  mention  the  alley,  as  we 
are  satisfied  from  the  evidence  that  it  was 
connected  with  the*  yard  of  No.  45,  and  It 
was  apparent  that  It  belonged  to  and  was 
a  part  of  that  property.  The  evidence  of 
Mr.  Struven.  who  rented  No.  45  from  1887  un- 
til about  1892,  and  Mr.  Hall,  who  occupied 
No.  47  about  that  time,  both  of  whom  were 


familiar  with  the  properties  for  a  number 
of  years,  is  too  clear  to  admit  of  any  doubt 
about  that  The  record  in  our  judgment 
proves  beyond  question  that  Mrs.  Garrison 
had  no  right  to  convey,  and  Mr.  Stewart, 
who  was  familiar  with  the  facts,  had  no 
right  to  mortgage  the  strip  included  in  the 
alley.  It  is-  equally  clear  that  placing  the 
deed  and  mortgage  on  record  was  calculated 
to  create  a  cloud  on  the  title  of  the  appel- 
lee. If  they  were  permitted  to  remain  in 
force  as  to  the  alley,  without  objection  by 
the  appellee,  what  was  at  the  time  no  title 
In  the  appellants  when  the  deed  and  mort- 
gage were  given  might  In  the  course  of  time 
ripen  into  one  which  could  not  be  success- 
fully assailed. 

It  was  decided  In  the  former  appeal  that 
possession  by  a  tenant  was  such  possession 
as  would  enable  the  owner  to  maintain  a 
bill  of  this  character.  The  tenants  in  pos- 
session of  this  building  must  be  held  to  be 
the  tenants  of  the  appellee,  to  the  extent  of 
the  property  spoken  of  as  No.  45  Lexington, 
street  including  the  alley  which  we  have 
already  said  was  regarded  as  a  part  of  No. 
45.  The  appellants  certainly  knew  that  the 
owners  of  No.  45  claimed  it  and  they  also 
knew  that  they  had  failed  to  recover  It  in 
the  ejectment  suit  a  year  or  two  before  the 
new  building  was  erected.  If  It  was  intend- 
ed to  surrender  the  title  to  it  when  the  new 
building  was  erected,  it  cannot  be  possible 
that  Judge  Elliott  as  owner  of  an  interest 
In  No.  45,  and  Mr.  Stewart,  as  part  owner 
of  No.  47  and  as  attorney  for  Mrs.  Garri- 
son for  whom  he  was  acting  in  connection 
with  the  new  arrangement  would  have 
thought  it  unnecessary  to  make  it  a  matter 
of  record.  The  litigation  between  the  par- 
ties was  too  recent  to  be  forgotten.  Mr. 
Stewart  in  answer  to  the  question,  "There 
was  a  little  feeling  between  the  owners  of 
45  and  47,  as  a  result  of  that  ejectment 
suit?"  replied:  "More  than  a  little;  it  was 
very  hot"  It  would  therefore  be  utterly  un- 
reasonable to  suppose  that  Judge  Elliott  who 
had  acquired  a  half  interest  In  No.  45  after 
that  litigation  bad  ended,  would  have  given 
away  the  three  feet  which  would  be  so  essen- 
tial to  his  property,  if  It  became  necessary  to 
rent  No.  45  separately  when  the  lease  to 
Salomon  &  Co.  terminated.  It  would  like- 
wise be  quite  as  difficult  to  believe  that,  if  he 
was  willing  to  do  so,  Mr.  Stewart  the  then 
owner  of  the  half  Interest  in  No.  47  and  the 
attorney  for  the  owner  of  the  other  half, 
would  not  have  obtained  a  deed  or  some  sat- 
isfactory evidence  of  the  surrender  of  the 
alley.  The  testimony  of  Judge  Elliott  shows 
that  in  making  leases  and  in  dealing  with 
the  tenants  he  kept  constantly  in  mind  the 
possibility  of  No.  45  again  being  rented  as  a 
separate  property.  Indeed,  the  owners  exe- 
cuted separate  leases  for  their  respective 
properties,  although  they  were,  of  course, 
aware  that  the  tenants  were  arranging  with 
the  owners  of  adjoining  properties,  and  doubt- 
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less  knew  how  the  buildings  were  being  con- 
structed; but  Judge  Elliott,  representing  him- 
self and  to  some  extent  his  co-owner  of  No. 
45,  always  kept  in  mind  the  possibility  of 
that  property  having  at  the  end  of  his  lease 
to  be  rented  separately  and  required  the  ten- 
ants to  covenant  to  restore  the  walla.  It 
would  perhaps  have  been  a  wise  course  to 
have  had  an  agreement,  as  subsequent  events 
proved,  for  about  a  year  after  the  lease 
was  made  the  deed  and  mortgage  were  exe- 
cuted by  which  it  was  attempted  to  convey 
what  the  parties  must  have  known  they  had 
no  right  to  convey,  namely,  a  fee-simple  title 
to  that  alley. 

[2, 3]  The  only  remaining  question  we  will 
consider  is  whether  the  decree  should  have 
declared  that  the  title  to  the  strip  of  ground 
three  feet  wide  is  in  the  plaintiff  in  fee  sim- 
ple, free  and  clear  of  any  easement  appurte- 
nant to  the  defendant's  lot  The  decided 
weight  of  the  evidence  is  to  the  effect  that 
the  only  opening  in  the  wall  on  the  alley  was 
a  window  14  Inches  square,  which  was  either 
in  the  second  story  or  near  the  celling  of  the 
first.  Then  there  was  some  testimony  that 
the  eaves  of  the  roof  projected  over  some 
part  of  the  alley,  although  the  extent  of  the 
projection  is  wholly  indefinite,  and  that  some 
water  drained  into  It  from  the  house  on  No. 
47.  Any  other  uses  of  the  alley  by  the  own- 
ers or  tenants  of  No.  4T  attempted  to  be 
shown  are  so  uncertain  and  indefinite  as  not 
to  require  any  further  reference  to  them  by 
us.  It  would  be  Impossible  to  decide  from 
the  evidence  how  far,  if  at  all,  the  eaves  of 
the  roof  of  the  house  on  No.  47  extended  over 
the  alley;  but  if  It  be  conceded  that  they 
did  project  over  it  to  some  extent,  that  there 
was  an  opening  in  the  rear  wall  about  14 
inches  square,  and  that  some  water  did  run 
from  that  house  into  the  alley,  what  rights 
have  the  appellants  now? 

It  must  not  be  forgotten  that  until  Maria 
E.  Welse  died  in  1881  she  owned  both  prop- 
erties, and  therefore  no  easements  were  ac- 
quired by  prescription.  A  party  cannot  have 
an  easement  in  his  own  land.  Oliver  v. 
Hook,  47  Md.  808;  Mitchell  v.  Seipel,  53  Md. 
263,  36  Am.  Rep.  404.  Between  the  death  of 
Miss  Welse,  in  1881,  and  tearing  down  the 
house  when  the  present  building  was  erect- 
ed, In  1895  or  1896,  sufficient  time  did  not 
elapse  to  give  the  right  to  the  owners  of  No. 
47  by  prescription.  But  even  If  it  be  con- 
ceded for  the  purposes  of  the  case  that  there 
were  such  apparent  easements  existing  that 
the  benefit  of  them  passed  to  the  owner  of 
No.  47,  under  the  principles  announced  in 
such  cases  as  Burns  v.  Gallagher,  62  Md. 
462,  and  Eltason  v.  Grove,  85  Md.  215,  36 
Atl.  844,  which  we  need  not  determine,  was 
there  not  an  abandonment  of  them  when  the 


appellants  tore  the  old  house  down  and  erect- 
ed the  present  building  and  undertook  to  con- 
vey the  alley  in  fee?  In  Vogler  v.  Gelss,  51 
Md.  407,  Judge  Alvey  said:  "It  Is  -now  very 
well  settled,  by  authorities  of  tne  highest 
character,  that  a  party  entitled  to  a  ri?-: 
of  way  or  other  mere  easement  In  the  land 
of  another  may  abandon  and  extinguish  sues 
right  by  acts  in  pais,  and  without  deed  or 
other  writing.  *  *  *  A  cesser  of  the  use. 
coupled  with  any  act  clearly  indicative  c' 
an  intention  to  abandon  the  right,  wouli 
have  the  same  effect  as  an  express  releur 
of  the  easement,  without  any  reference  what- 
ever to  time."  In  Canton  Co.  v.  B.  A  O.  K 
R.  Co.,  99  Md.  218,  57  Atl.  637,  that  was  re- 
peated. See,  also,  14  Cyc.  1188;  10  Am.  * 
Eng.  Ency.  of  Law,  437. 

The  appellants  had  undoubtedly  ceased  to 
make  any  use  of  what  they  claim  to  hare 
been  easements  for  at  least  12  years  when 
this  bill  was  filed,  and  had  voluntarily  ton 
the  house  down,  In  which  the  little  windtw 
was,  on  which  the  alleged  projecting  eave« 
were,  and  from  which  the  water  was  claim- 
ed to  have  been  drained  into  the  alley.  Bat 
that  is  not  all,  they  had  built  over  the  al- 
ley In  such  a  way  as  to  make  it  Impossible  fi-r 
them  to  enjoy  what  they  called  "easements." 
as  they  claim  they  had  the  right  to  use  them. 
Those  facts  might  be  sufficient  to  proTe  an 
Intention  to  abandon  and  an  actual  aban- 
donment, but  they  did  not  stop  there.  One 
of  them  conveyed  to  the  other,  to  fee  simple, 
the  very  strip  of  land  In  which  they  claiu 
the  easements  existed,  and  the  other  convey- 
ed by  way  of  mortgage  the  same  land,  de- 
scribing it  as  in  fee  simple,  and  in  their  an- 
swers they  admit  that  Stewart  ia  claiming 
title  to  the  alley  and  set  out  at  length  toe 
grounds  on  which  they  rely  for  their  claim. 
It  would  be  difficult  to  prove  acts  of  aban- 
donment of  easements  of  a  more  decisive 
character,  or  which  more  clearly  Indicate  an 
Intention  to  abandon  the  rights,  if  they  exist- 
ed. They  even  claim  that  they  have  been 
paying  the  taxes  on  the  strip  embraced  la 
the  alley  for  many  years,  and  in  short  claim 
to  own  the  property  In  fee.  So,  without 
deeming  it  necessary  to  determine  whether 
there  once  were  such  easements  in  the  alley, 
we  are  of  the  opinion  that  if  there  were,  the 
appellants  have  abandoned  them. 

We  will  only  add  that  we  do  not  in  any 
way  determine  what  the  rights  of  the  re- 
spective parties  may  be,  in  case  the  present 
arrangement  of  the  buildings  is  terminated, 
as  that  is  in  no  wise  Involved  In  this  case. 
Nor  will  we  discuss  the  exceptions  to  the 
testimony  filed,  as  they  could  not  affect  our 
conclusion. 

Decree  affirmed ;  the  appellants  to  pay  the 
costs  above  and  below. 
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DOYLE  v.  GIBSON. 

(Court  of  Appeals  of  Maryland.    Nor.  20, 
1912.) 

1.  EXECUTORS  AND  Administbators   (|  205*) 
— Services  to  Decedent. 

Plaintiff  is  entitled  to  recover  against  de- 
cedent's estate  on  an  implied  assumpsit  for 
nursing  and  boarding  him  for  three  years  pre- 
ceding his  death  and  following  his  discharge 
from  the  Soldiers'  Home;  plaintiff  not  being  a 
member  of  decedent's  family. 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  {  732;  Dec. 
Dig.  J  206.*] 

2.  Trial  (I  420*)— Vebdict— Motion  to  Di- 
rect—Denial— Waiveb  of  Ebbob. 

Defendant  waived  right  to  rely  upon  refus- 
al to  direct  a  verdict  in  his  favor  by  proceed- 
ing with  the  trial  after  refusal  of  that  prayer. 
[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  g  983;    Dec.  Dig.  I  420.*] 

3.  Evidence  ({  543*)— Expebt  Testimony— 

Value  of  Services. 

On  an  issue  of  the  value  of  plaintiff's  serv- 
ices in  nursing  decedent  preceding  his  death,  a 
witness,  who  had  acted  as  an  untrained  nurse 
for  15  years,  was  properly  permitted  to  state 
the  value  of  the  services  rendered  by  plaintiff, 
who  was  also  an  untrained  nurse. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  H  2356%-2358t  Dec.  Dig.  §  543.*] 

4.  Trial  (j  260*)— Instructions— Refusal— 
Mattes  Covebed. 

An  instruction  substantially  covered  by  one 
given  is  properly  refused. 

TEd.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §§  051-659;    Dec.  Dig.  f  260.*] 

6.  Trial   (J  252*)— Instructions— Refusal. 
An  instruction  not  supported  by  evidence 
is   properly  refused. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent. 
Cent.  Dig.  |§  505,  596-312;   Dec  Dig.  f  252.*] 

Appeal  from  Baltimore  Court  of  Common 
Pleas ;  Henry  Duffy,  Judge. 

Action  by  Mary  Gibson  against  James  F. 
Doyle,  administrator  of  John  Conway's  es- 
tate. Judgment  for  plaintiff,  and  defendant 
appeals.    Affirmed. 

Argued  before  BOYD,  C.  J.,  and  BRISCOE, 
PEARCE,  THOMAS,  PATTISON,  and 
STOCKBRIDGE,  JJ. 

John  T.  Morris,  of  Baltimore,  for  appel- 
lant. Myer  Rosenbush,  of  Baltimore,  for 
appellee. 

STOCKBRIDGE,  J.  The  record  in  this 
case  presents  29  bills  of  exception  and  cov- 
ers 164  pages;  but  the  case  is,  nevertheless, 
a  comparatively  simple  one  so  that  it  will  not 
be  necessary  to  consider  in  detail  each  of  the 
bills  of  exceptions,  nor  seriatim  all  of  the 
rulings  of  the  court  upon  questions  of  admis- 
sibility of  evidence  or  action  upon  the  prayers. 

[  1  ]  The  case  arises  in  this  manner :  John 
Conway,  a  veteran  of  the  Civil  War,  was  an 
Inmate  of  the  Soldiers'  Home  at  Hampton, 
Va.  He  made  periodical  visits  to  Baltimore 
daring  the  time  that  he  was  there,  and,  that 
he  might  have  a  definite  location  in  that 
city,  kept  a  room,  for  which  he  paid  a  tri- 
fling sum,  at  the  home  of  Mrs.  Mary  Gibson, 


the  original  plaintiff  In  this  case.  In  July, 
1908,  Conway  was  discharged  from  the  Sol- 
diers' Home,  and  upon  that  discharge  went 
to  Baltimore,  and  thereafter,  until  the  20th 
of  April,  1911,  the  date  of  his  death,  occupied 
a  room  at  Mrs.  Gibson's,  the  rental  of  which 
had  been  increased  from  the  former  price  of 
|2  a  month  to  $3.  After  his  death  Mrs.  Gib- 
son presented  an  account  against  his  estate 
for  nursing  from  July,  1908,  to  the  time  of 
his  death,  amounting  to  $888,  and  for  board 
from  April  6,  1911,  to  April  20,  1911,  during 
which  he  was  confined  to  his  room,  of  $10, 
and  for  bedding  and  matting,  which  had  be- 
come unfit  for  further  use  by  reason  of  his 
occupancy  of  the  room,  of  $18.20.  Payment 
thereof  was  refused  by  the  administrator, 
and  this  suit  was  instituted. 

While  there  was  some  conflict  in  the  evi- 
dence, testimony  was  given  tending  to  show 
that  during  the  entire  period  from  1908  to 
1911  Conway  was  in  the  habit  of  Indulging 
in  periodical  sprees,  at  which  time  he  re- 
quired care  and  nursing,  and  also  during  the 
periods  immediately  following  these  sprees, 
when  he  was  recovering  from  the  effects  of 
them. 

Whatever  may  be  the  rule  of  law  outside 
of  Maryland,  the  decisions  in  this  state  have 
firmly  established  our  own  policy.  In  Gill 
v.  Staylor,  93  Md.  453,  49  Atl.  650,  it  was 
said:  "If  the  plaintiff  was  not  a  member  of 
the  decedent's  family,  then  the  rendering  of 
the  services  is  prima  facie  evidence  of  their 
acceptance,  and  of  an  obligation  to  pay  what 
they  were  worth,  if  there  be  no  evidence  of' 
an  express  contract  to  pay  a  definite  sum." 
And  in  Wallace  v.  Schaub,  81  Md.  594,  32 
Atl.  324:  "As  between  persons  not  members 
of  the  same  family,  the  mere  fact  of  render- 
ing services  useful  to  the  defendant  would 
furnish  prima  facie  evidence  of  their  accep- 
tance, and,  in  the  absence  of  some  proof  to 
the  contrary,  would  raise  an  obligation  to 
pay  what  they  were  worth" — citing  Spencer 
v.  Trafford,  42  Md.  20.  In  Harper  v.  Davis, 
115  Md.  353.  80*  Atl.  1014,  35  L.  R.  A.  (N.  S.) 
1026,  this  court  said:  "When  no  family  re- 
lation exists  between  the  parties,  the  law 
implies  a  promise  to  pay  for  services  render- 
ed and  accepted ;  and  the  burden  is  on  the  par- 
ty resisting  payment  to  show  that  no  charge 
was  to  be  made,  if  the  rendition  and  accep- 
tance of  the  services  are  proven."  See,  also, 
Bixler  v.  Sellman,  77  Md.  496,  27  Atl.  137. 
In  Bouic  v.  Maught,  76  Md.  440,  25  Atl.  423, 
Alvey,  C.  J.,  declared  the  law  as  already  set 
forth  That  was  a  suit  for  services  rendered 
to  a  deceased  In  nursing.  The  evidence  show- 
ed that  the  deceased  had  boarded  with  the 
mother  of  the  claimant ;  but  in  deciding  the 
case  Judge  Alvey  makes  it  very  plain  that  a 
contract  for  board  does  not  necessarily  in- 
clude services  which  may  be  rendered  in  the 
way  of  nursing. 

[2]  There  is  a  well-recognized  exception 
to  the  Implied  assumpsit  which  the  law  raises 
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from  the  rendition  and  acceptance  of  service, 
and  that  Is  In  cases  where  the  Individual 
rendering  the  services  was  a  member  of  the 
family  of  the  deceased ;  but  In  this  case  there 
can  be  no  claim  of  such  a  relation  between 
the  parties,  so  as  to  bring  it  within  the 
operation  of  the  exception.  The  law  being 
as  thus  recited,  and  evidence  having  been 
given  of  services  rendered  and  accepted,  the 
trial  court  was  clearly  right  in  Its  rejection 
of  the  prayer  offered  by  the  defendant  at  the 
close  of  the  plaintiff's  evidence ;  and,  even  If 
it  were  not,  by  proceeding  with  his  case  aft- 
er the  refusal  of  that  prayer,  as  has  been  re- 
peatedly decided  by  this  court,  the  defendant 
waived  all  right  to  rely  upon  it  on  appeal. 
Barabasz  v.  Kabat,  91  Md.  53,  46  Atl.  337. 

[3]  The  first  exception  on  evidence  was 
as  to  permitting  Mrs.  M.  C.  McKnew  to  testi- 
fy as  to  the  value  of  the  services.  Mrs.  Mc- 
Knew gave  evidence  that  she  had  been  act- 
ing as  an  untrained  nurse,  going  out  nursing, 
for  15  years ;  that  she  had  heard  the  evidence 
as  to  the  services  performed  by  Mrs.  Gibson, 
and  was  then  asked  to  place  an  estimate  up- 
on the  value  of  the  services  rendered  by  Mrs. 
Gibson.  In  the  case  of  Wallace  v.  Schaub, 
81  Md.  594,  32  Atl.  324,  evidence  was  offered 
by  a  trained  nurse  as  to  the  value  of  services 
rendered  by  a  trained  or  untrained  nurse, 
and  the  admission  of  the  evidence  was  ap- 
proved. While  it  is  true  that  Mrs.  McKnew 
was  not  what  is  technically  known  as  a 
"trained  nurse,"  the  line  of  reasoning  upon 
which  the  evidence  was  admitted  In  the  case 
of  Wallace  v.  Schaub,  supra,  applied  with 
equal  force  to  the  present  case.  Mrs.  Mc- 
Knew, for  a  number  of  years,  had  been  per- 
forming duties  and  receiving  compensation 
as  an  untrained  nurse ;  she  was  therefore 
competent  to  say  what  was  the  market  rate 
or  value  of  services  of  that  character,  when 
rendered  by  an  untrained  nurse,  such  as  Mrs. 
Gibson  admittedly  was. 

[4]  With  regard  to  the  prayers  of  the  de- 
fendant which  were  rejected  or  modified,  it 
may  be  said  generally  that  a  number  of  the 
prayers  were,  in  legal  effect.  Identical,  vary- 
ing only  slightly  in  phraseology;  and  one 
having  been  granted  upon  a  subject  the  re- 
fusal of  the  other  prayers  was  correct,  as 
the  inevitable  tendency  of  two  prayers  upon 
the  same  subject,  in  different  phraseology, 
would  have  been  to  confuse  or  mislead  the 
jury. 

[t]  As  to  others  of  the  prayers,  the  record 
discloses  no  evidence  upon  which  they  could 
be  predicated,  and  their  rejection  was  there- 
fore proper;  while,  with  the  exceptions 
which  deal  with  evidence,  the  large  propor- 
tion of  them  were  exceptions  reserved  to  the 
admission  or  exclusion  of  evidence  wholly 
immaterial  to  any  issue  raised  by  the  plead- 
ings of  the  case. 

Upon  a  review  of  the  entire  record,  we  dis- 
cover no  prejudicial  error ;  and,  being  of  the 
opinion  that  the  prayers  as  granted  fully 


and  fairly  placed  the  case  before  the  Jury, 
the  judgment  will  be  affirmed. 

Judgment  affirmed;  appellant  to  pay  the 
costs. 


JOSEPH  v.  BONAPARTE. 
(Court  of  Appeals  of  Maryland.    Nov.  14,  1912.) 

1.  Ejectment  ft  9*)— Title  of  Plaintiff— 
Evidence— Requisites. 

A  plaintiff  in  ejectment  must  recover  on 
the  strength  of  his  own  title,  and  must  show  a 
legal  title  and  a  right  to  possession  not  barred 
by  limitations. 

[Ed.  Note.— For  other  cases,  see  Ejectment, 
Cent  Dig.  §§  16-29;   Dec.  Dig.  |  ».«J 

2.  Ejectment  (fj  9, 10*)— Titlb  of  Plaintiff 
—Evidence— Requisites. 

A  plaintiff  in  ejectment,  who  deduces  title 
from  a  patent  granted  by  the  state,  and  who 
proves  his  right  of  possession,  or  who  shows  a 
good  title  by  adverse  possession,  is  entitled  to 
recover. 

[Ed.  Note. — For  other  cases,  see  Ejectment, 
Cent  Dig.  g$  16-29,  30-41;  Dec.  Dig.  ff  9, 
10.*] 

3.  Adverse  Possession  (|  44*)— Presumption 
of  Grant— Facts  Supporting. 

A  plaintiff  in  ejectment,  instituted  in  May, 
1911,  snowed  a  deed  conveying  the  premises  to 
him  executed  by  C.  and  wife  by  deed  dated 
March,  1011,  and  showed  that  C.  and  wife  ac- 
quired title  by  deed  executed  by  R.  and  wife  in 
April,  1894,  and  that  R.  acquired  title  by  deeds 
executed  by  J.  and  wife  and  S.  and  wife  in 
1876.  He  had  never  been  in  possession,  and 
at  the  date  of  the  deed  to  him  defendant  was 
in  possession  and  had  been  in  possession  since 
1894.  There  was  no  evidence  that  J.  or  C.  were- 
ever  in  possession,  but  R.  was  in  possession  at 
one  time,  but  when  his  possession  began  or  how 
long  it  continued  was  not  proved.  Held,  that  he 
did  not  establish  a  title  otherwise  good  within 
Code  Pub.  Gen.  Laws  1904,  art  75,  |  76,  pro- 
viding that  in  all  actions  at  law.  where  title  to 
land  is  in  question,  it  shall  not  be  necessary  to 
prove  that  the  land  has  been  patented,  but  a 
patent  will  be  presumed  in  favor  of  the  one 
showing  a  title  otherwise  good,  and  he  could  not 
recover. 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  if  226-231;  Dec  Dig.  | 
44.*] 

4.  Ejectment  ft  90*)  —  Evidence  —  Admissi- 
bility. 

In  ejectment  a  copy  of  a  deed,  not  tending 
in  the  remotest  degree  to  show  title  in  plaintiff, 
is  properly  excluded. 

[Ed.  Note.— For  other  cases,  see  Ejectment, 
Cent  Dig.  g§  254-277;   Dec.  Dig.  |  90.*] 

5.  Ejectment  ft  95*)  —  Evidence  —  Admissi- 
bility: 

Where  in  ejectment  defendant  admitted  the 
dates  of  a  deed  and  a  decree  of  foreclosure  un- 
der which  the  deed  was  executed,  it  was  not 
necessary  to  show  the  dates  by  the  introduction 
of  the  deed. 

[Ed.  Note. — For  other  cases,  see  Ejectment 
Cent  Dig.  55  280-295;   Dec.  Dig.  {  95.*] 

6.  Ejectment  ft  90*)  —  Weakness  of  Ad- 
versary's Title. 

A  plaintiff  in  ejectment,  who  fails  to  es- 
tablish a  good  legal  title,  may  not  inquire  into 
the  character  of  the  title  of  defendant  and  evi- 
dence relating  thereto  is  properly  excluded. 

[Ed.  Note.— For  other  cases,  see  Ejectment, 
Cent  Dig.  |g  254-277;    DecVDig.  |  90.*] 
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peal  trom?«BpwNjr!r*ou'ft  of  Baltimore 

James  M.  Ambler,-  Judge. 
xAxbg**.  *y  Daniel' (1  Joseph  against 
les  -J.  Bonaparte.  Trom  a.  Judgment  for 
wSaet,  plaintiff  appeals.  Affirmed, 
gwsd  *efiere  BOY»,  C.  J^aad  BRISCOE, 
RCE,  BURKE,  ^THOMAS,  PATTISON. 
S'TOOKBB.IDGB,  JJ. 

!win  T.  Dickered!,  of  Baltimore,  far  ap- 
nt.  William  ^Jteynolds,  and  Charles  J. 
iparte,  of  Baltimore,  tor  appellee. 
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JRKB,  <  J.  TlShls  appeal  presents  for  re- 
flve-  exceptions  tafeem.  by  the  plaintiff 
ie  oourse-of  the  triall  below  to  rulings  of 
trial    court;    four  <at   which  relate   to 
ttow  ofr  evidence, 'and  one  to  the  action. 
ie  court  qpon  the  prayers. 
>e  suit  was  an  aatton  tat  -ejectment,  la-- 
ted  by  the  appellant  against  the  appellei » 
eaweo*  two   lots  dT  ground  situated   oja 
Bast  sMe«(  Woodpear  alley  In  Baltimore 
aaid  which  are  described  in  the  deahm  i- 
The-  fifflth  exception  was  tafcen  ,to  tine 
■a  ox  the  court  iln  rejecting  tthe  plalii- 
prayera,  and  in  ^granting  a  prayer  l»y 


ence  under  the  pleadings  ito  entitle  him 
sco?er.  This  exception  pcesentsitbeanost 
atant  question  In  rtue  caae,  and  far :  that 
«n,  and  &>i  the  ifurther  reason  ;that  in 
lag  ■upon  *t  we  4ball  meceesaitHy  aayaome 
SB  applicable  to  the  ether  exceptions,;  that 
will  he  first  conaiaeaed. 

*  suit  was  brought  on  May  5,  1910,  and 
rtablisfc  his  title  to -the  lots  described  In 
declaration  the  plaintiff  proved:  Tlrst, 
the  lots  were  conveyed  to  Man  by  Wll- 
Oasparl,  Jr.,  and  wife  by  deed  .dated 

*  20,  1911;   aecand,  that  the  lets  ihad 


oy  two  deeds  to  Mm,  one  from  Joseph 
tone  and  wife,  dated"  February  "7,  1876, 
>ne  from  Samuel  Snowden  and  wife  dat- 
anuary  18,  1876.  The  plaintiff's  «vi- 
*  also  showed  that  he  has  never  teen 
assesslon  of  the  lots,  and  tnat  at  (fee 


«w  scathe  .plaintiff  had  proved  ho  title  to  the 
l«t-*  JOpon.  tfbich  aa  action  of  ejectment  could 
»*  a»aintalned.  Unless  the  plaintiff  in  eject- 
mi  ant  shows  =a  legal  title  and  a  right  to  pos- 
se eaten,!  not  ^barred  by  the  statute  of  limita- 
n  was,  he  cannot  recover  in  ejectment  under 
U  ae-aettled  law  of  this  state,  no  matter  what 
r  «ay  he  the  rule  in  other  Jurisdictions.     In 

££??:pi'*  Prac-  (4tn  M-)  I  260  it  is  sald.- 
'Thwe  leading   rules   are  enforced  in  tho 
n*a*  of  ejectment  causes :    First,  the  plaintiff 
eotmot  recover  upon  simply  proving  that  his 
**Oe  is  stronger  or  less  defective  than  that 
<tf  **e  defendant;   nor  is  It  enough  for  hinu 
se -dhow,  that  the  defendant  had  no  title  what- 
ever, or  not  so  good  a  one  as  his  own,  for- 
tins-  decision  of  the  case  does  not  turn  upon/ 
■any  such  comparison.    He  must  recover,  if 
*t*U,  upon  the  strength  of  his  own  title.. 
*KTnot  by  reason  of  the  weakness  of  that: 
4ffrahe  defendant,  and  therefore  the  defend- 
ant* may  always  defeat  the  action  by  proof 
«f  .a  clear  aafcslstiag  title  in  a  stranger.    This* 
fca*  always  fceen  as  established  principle  of 
«jefltment   law    in    Maryland.     Second,    th* 
£•*•«#  must  Show  that  he  has  a  legal  title 

*  the  jury  ^n,mne^to^^^^\l^SL^^^^1i  °**  * 
for  the  .defendant,  moon  toe  grounu  -th  at  .  frem  ***SrLL£^  n  \*  Pat*nt 
Platetlff  had  offered  no  tegaSy  auflteieat panTaSSan ™&£ XT"  T^t  ^^ 
ence  under  the  pleedln«  ,to  «ti«.  «.    ^  origSftilg  b^nd^wS  it™  £ 

^necessary  to  go.  The  enforcement  of  this 
rale  «ras  often  attended  with  Inconvenience 

:SS.^feMSL'tWl  fiMlly  !t  was  dispensed 
with  Altogether  by  the  act  of  1852,  chapter 
m,«ecOon  2,  embodied  in  the  Code  (arlMe 
7*  .action  76)  which  provides  that:    "In  all 

*!!^aVaT  where  ae  tlt,e  to  ****  is  m 

question,  it  shall  not  be  necessary  for  any 
party  to  .any  such  action  to  prove  that  the 
hinds  to    controversy  have  been  patented- 

£ "  fa^nr"^"^  a"  "**•  be  ~^ 
conveyed  to  Casparl  and  "w5  ^Wta  I  wU  Z^ F'^LZS?  8h0W?"g  a  °tle  'other" 
eltz  and  wife,  deed  dated  April  Z%££,  TLlTa  leS?  ««".  F^*  **  plaln0ff 
tjhat  Relte  bad  aconired  tttte  £  Se  |  or  . 75S*  ifiSJS S  go^T™**  by  Pr°°' 

There  aae  some  exceptions  to  the  general 

m'  S^1*  ■'JSf*  by  Mr-  Poe  to  Son 
262 ,    but  tfeese  need  not  be  here  considered 

T3?£7nare  n^tovolved  in  &%£* 
«rl  'i1       1 ^Positions  It  must  be  admitted 
of  the  deed  to  him  from  cTspart  J  2  STTiSLTSJ?  ^  *to  In 
ae  defendant  was  in  possession  of  the  Un  recover  S^^   tte  DlalnOff 
^  and  had  been  in  posaession  of  H  $*£££&&  ZSZ£%£?,£ 

2S  ?tieP0hv88!rn:  or' where  he  **™* " 

good  title  by  adversary  possession.     These 

ttPr^f^7  BUPP°rt  ttein'  but  «Pon  nei- 
*eHf*1  ,tneBe  Principles  was  the  plaintiff 
entitled  to  recover  in  this  case  becani  h. 
showed  neither  a  patent  nor  adveS pos- 
session. But  it  Is  insisted  that  tte 'proof 
offered  makes  out  a  title  "otherX  £$• 


1894,  and  possibly  at  an  earlier  date, 
e  Is  no  evidence  to  shew  that  Joseph 
one,  or  William  Casparl  was  ever  in 
isslon  of  the  property.  He  proved  that 
s  H.  Reitz  was  in  possession  of  the  lots 
>e  time,  but  when  his  possession  began, 
ow  long  it  continued,  the  record  does 
mow. 

Assuming  that  there  waa  no  error  In 
Wings  of  the  court  prejudicial  to  the 
nff  upon  the  evidence,  we  are  of  opln- 
•nat  the  lower  court  was  clearly  right 
Undrawing  the  cue  from  the  Jury,  pe- 


ter 117,  section  2. 

*«°\  t0  the  «*  of  1862,  whilst^  ^ 
era.1  rule  In  an  action  nt  «i~* *eD 
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the  plaintiff  must  show  a  grant  from  the 
proprietary  or  the  state,  there  were  excep- 
tional cases  in  which  he  might  show  a  prima 
facie  title,  or  a  title  "otherwise  good,"  with- 
out producing  a  patent  for  the  land  or  a 
certified  copy  thereof.  Varying  conditions 
of  fact  from  which  such  a  title  might  be 
shown,  In  the  absence  of  proof  of  patent,  ap- 
pear In  the  adjudged  cases.  For  example,  he 
might  show  by  proof  that  both  he  and  the 
defendant  claim  under  the  same  original 
title,  or  that  he  and  the  defendant  had  sub- 
mitted to  arbitration  their  respective  claims 
to  the  land,  and  that  the  award  had  been 
In  favor  of  the  plaintiff;  or  he  might  show 
a  valid  title  by  adversary  possession;  or, 
as  stated  in  Plummer  v.  Lane,  4  Har.  &  McH. 
73,  1  Am  Dec.  395;  "A  seisin  of  the  land, 
and  a  dying  seised  of  the  person  under  whom 
the  lessor  derives  his  title,  and  a  regular 
title  from  the  person  dying  seised." 

It  is  said  In  Cockey  v.  Smith,  3  Har.  &  J. 
20,  that:  "In  actions  of  ejectment  to  re- 
cover the  possession  of  land,  it  Is  incumbent 
on  the  plaintiff  to  show  a  grant  of  the  land 
from  the  proprietary.  To  prove  such  grant 
he  must  produce  the  patent,  or  a  copy  of  the 
same.  This  Is  the  general  rule,  and  must 
be  generally  adhered  to,  because  there  can 
be  no  recovery  in  ejectment  without  showing 
a  legal  title  In  the  plaintiff,  which  cannot 
be  done  without  producing  a  grant  from  the 
proprietary.  The  cases  in  which  this  gener- 
al rule  has  been  deviated  from,  and  In  which 
secondary  eviden.ee  has  been  resorted  to,  and 
admitted,  for  the  purpose  of  obtaining  the 
direction  of  the  court  to  the  Jury  to  pre- 
sume and  find  a  grant,  rest  on  strong  facts 
and  circumstances,  evincing  an  equitable 
right  to  the  land — an  incipient  title  from  the 
proprietary,  and  length  of  possession  in  con- 
formity thereto— mesne  conveyances,  and 
wills,  transmitting  the  right  from  the  taker 
up  to  the  plaintiff.  In  actions  of  ejectment 
the  producing  the  grant  of  the  proprietary 
is  the  first  step  in  deducing  title.  If  that 
is  wanting,  and  inferior  testimony  Is  resort- 
ed to  for  presuming  a  grant,  the  foundation 
must  be  laid  by  stating  and  combining  all 
the  facts  and  circumstances  existing  in  the 
case,  on  which  the  prayer  to  the  court  is  to 
be  made  for  their  direction  to  the  jury,  to 
presume  and  find  a  grant." 

The  reference  in  the  opinion  to  "facts  and 
circumstances  evincing  an  equitable  right  to 
the  land — an  Incipient  title  from  the  pro- 
prietary, and  length  of  possession  In  con- 
formity thereto — mesne  conveyances,  and 
wills,  transmitting  the  right  from  the  taker 
up  to  the  plaintiff,"  evidently  refers  to  and 
applies  to  such  cases  as  Plummer  v.  Lane, 
supra,  and  Carroll  v.  Norwood,  5  Har.  &  J. 
156.  In  the  case  last  referred  to  the  person 
from  whom  the  plaintiff  deduced  his  title 
had  obtained  a  certificate  of  survey,  and  had 
paid  the  composition  money ;  but  the  grant 
was  not  issued  to  him  until  after  his  death. 
He  devised  the  land  mentioned  in  the  cer- 


tificate to  his  three  sons.  He  and  Us  bobs 
and  those  claiming  under  them,  took  posses- 
sion of  the  land  and  held  It  from  1723  tt 
about  the  year  1797.  In  dealing  with  state 
of  facts  .the  court  said:  "Every  fact  In  uV 
case,  on  which  the  direction  to  the  jury  wit 
prayed,  existed  independent  of  the  void  gru* 
which  Issued  to  John  Israel,  and  at  the  tin* 
It  did  issue  the  three  sons  were  entitled  k 
it,  and  not  John  Israel,  who  was  dead 
Here,  then,  Is  a  clear  equitable  title  snow- 
in  the  sons  of  John  Israel,  and  deduced  free, 
them  to  the  lessors  of  the  plaintiff,  and  i 
possession  held  in  conformity  thereto  froi 
1723  until  within  ten  years  before  the  In- 
stitution of  this  ejectment"  See*  also,  IJoyi 
v.  Gordon,  2  Har.  &  McH.  254. 

In  Mitchell  v.  Mitchell,  1  Md.  44,  Judge 
Robinson  said:  "The  general  principles  o' 
ejectment  law  In  Maryland  have  been  settled 
by  long  series  of  unvarying  decisions,  aci 
cannot  be  disturbed  by  this  court,  however 
hard  may  be  their  operation  In  partieuH- 
cases.  Among  these  is  that  the  pbdnti? 
must  recover,  if  at  all,  on  the  strength  of  fci- 
own  title,  and  cannot  do  so  because  of  tbr 
weakness  of  that  of  the  defendant.  Anotbe- 
ls  that  he  must  show  that  be  has  the  lep- 
title  and  a  right  of  possession,  and  that  bt 
cannot  establish  such  legal  right  In  himself, 
without  first  showing  the  land  has  beet 
granted  by  the  state  The  cases  of  Hall  v 
Glttings,  2  Har.  &  J.  125,  Wilson  v.  Inloex. 
11  GUI  &  J.  358;  and  Cockey  v.  Smith,  S  Har 
&  J.  26,  are  full  on  these  points.  The-.' 
merely  affirm  what  has  always  been  the  U« 
of  Maryland." 

It  is  quite  evident  from  an  examination  c'. 
the  facts  In  Warner  v.  Hardy,  6  Md.  52j. 
upon  which  the  plaintiff  relies  in  support  of 
his  contention,  that  the  evidence  offered 
shows  a  title  "otherwise  good,"  that,  apar. 
from  title  by  patent,  the  plaintiffs  had  show- 
a  title  otherwise  good  within  the  principitr- 
of  Plummer  v.  Lane,  supra,  and  Cockey  «■ 
Smith,  supra,  and  that  for  this  reason  th> 
defendant's  second  prayer  was  held  to  nan- 
been  rightly  refused. 

Tested  by  the  principles  to  which  we  hat> 
referred,  the  plaintiff  has  proven  no  title  ti> 
the  lots  that  would  enable  him  to  recover 
under  the  law  of  this  state,  and  when  to- 
other exceptions  are  examined  in  the  lijt 
of  these  principles,  they  disclose  no  error  ii 
the  rulings  embraced  therein,  because  noa» 
of  the  facts  excluded  by  the  court  tend  tr 
establish  a  legal  title  In  the  plaintiff. 

The  plaintiff's  first  and  fourth  exception- 
present  the  same  question,  and  may  be  con 
sidered  together. 

It  is  shown  by  the  first  exception  that  ti-- 
court  refused  to  permit  the  plaintiff  to  offer 
in  evidence  a  certified  copy  of  a  deed  dated 
May  17,  1894,  from  William  Reynolds,  trus- 
tee, to  the  defendant,  granting  and  asslgnSc: 
to  him  two  leasehold  lots  of  ground  on  ti* 
west  side  of  Carey  street,  in  the  city  of  Ba. 
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timore.  This  deed  was  made  by  authority 
of  a  decree  of  circuit  court  No.  2  of  Balti- 
more city  passed  on  the  24th  day  of  May, 
1892,  in  the  case  of  Charles  J.  Bonaparte  v. 
Lewis  H.  Reltz.  The  lots  sued  for  are  not, 
nor  Is  any  portion  thereof,  Included  within 
the  descriptions  contained  In  the  deed,  and 
the  deed  In  no  way  relates  to  the  title  of  the 
lots  In  controversy. 

In  the  fourth  exception  It  appears  that 
the  plaintiff  produced  the  original  deed  men- 
tioned in  the  first  exception.  The  defendant 
objected  to  the  introduction  of  the  deed  In 
evidence,  but  admitted  that  a  decree  for  the 
sale  of  the  two  lots  granted  by  the  deed  to 
the  defendant  had  been  passed  by  the  circuit 
cQurt  No.  2  of  Baltimore  city  on  the  24th  of 
May,  1892,  and  that  the  trustee's  deed  to 
him  therefor  was  dated  May  17,  1894.  Upon 
these  admissions  being  made,  the  court  re- 
fused to  permit  the  deed  to  be  read  in  evi- 
dence. 

[4,  S]  The  ruling  in  each  of  these  excep- 
tions was  correct:  First,  because  neither 
the  deed  nor  the  certified  copy  thereof  tend- 
ed in  the  remotest  degree  to  show  title  in 
the  plaintiff  to  the  lots  sued  for ;  and,  sec- 
ondly, because  the  admissions  made  by  the 
defendant  as  to  the  dates  of  the  deed  and 
the  decree  of  foreclosure  dispensed  with 
the  necessity  of  showing  those  dates  by  the 
introduction  of  the  deed. 

[(]  The  second  and  third  exceptions  also 
present  the  same  question.  In  the  second 
exception  it  appears  that  the  plaintiff  offered 
to  prove  that,  at  an  interview  between  him- 
self and  the  defendant  and  by  some  corre- 
spondence between  them,  the  defendant  said 
he  was  holding  the  two  lots  sued  for,  and 
was  going  to  hold  them  until  somebody  prov- 
ed a  better  title,  and  that  he  had  no  title  to 
the  lots. 

In  the  third  exception  it  is  shown  that 
the  plaintiff  Identified  the  following  letter: 

"Dear  Mr.  Bonaparte:  Mr.  Manning  and 
Mr.  Reynolds  as  I  understand  It  admit  that 
they  hare  simply  taken  possession  of  the 
property,  although  they  hold  no  title  and 
feel  as  though  they  should  hold  It  until  a 
better  title  Is  proved  by  someone  else.  I  felt 
it  my  duty  (as  a  younger  member  of  the  bar 
and  also  as  somewhat  of  a  ward  of  yours, 
having  adopted  you  as  a  sort  of  guardian  ad 
litem)  to  see  you  before  taking  action.  Is 
their  statement  final?    Daniel  0.  Joseph." 

"Yes.    Go  ahead.    C.  J.  B." 

He  further  testified  that  he  wrote  the  part 
signed  by  him  In  the  defendant's  office  down- 
stairs; that  he  could  not  go  upstairs  to  see 
the  defendant;  that  the  letter  was  written 
in  the  presence  of  Mr.  Manning,  who  is  the 
agent  of  the  defendant,  who  is  in  the  defend- 
ant's office,  and  does  some  work  for  him; 
that  the  letter  came  back  to  him  with  the 
little  notation  at  the  bottom.  The  plaintiff 
thereupon  offered  said  letter  and  notation 


thereon  in  evidence;  but,  upon  objection  by 
defendant,  the  court  refused  to  permit  them 
to  be  introduced  in  evidence. 

Counsel  for  the  plaintiff  has  cited  a  num- 
ber of  -cases  from  other  Jurisdictions  for  the 
purpose  of  showing  that  the  evidence  em- 
braced In  the  second  and  third  exceptions  Is 
admissible.  But  until  he  showed  a  good  le- 
gal title  to  the  land,  he  had  no  right  to  in- 
quire into  the  character  of  the  defendant's 
holding.  Ee  must  recover  on  the  strength  of 
his  own  title;  and,  if  his  evidence  on  that 
point  failed,  his  whole  case  failed,  no  matter 
what  the  defendant's  title  may  be.  Had  the 
plaintiff  proved  a  good  prima  fade  title  to 
the  lots,  or  had  Mr.  Bonaparte  been  called 
upon  to  show  title  by  adversary  possession,  a 
different  question  would  have  been  present- 
ed! For  the  reasons  stated  the  judgment  ap- 
pealed from  will  be  affirmed. 

Judgment  affirmed;  the  appellant  to  pay 
the  costs  above  and  below. 


I/UPTON  v.  UNDERWOOD. 

(Superior  Court  of  Delaware.    New  Castle. 
Dec.  9,  1912.) 

1.  Husband  and  Wife  (|  330*)— Alienation  - 
or  Affections— Right,  to  Sub— Statutes. 

Under  14  Del.  Laws,  c.  650,  §  4,  providing 
that  any  married  woman  may  prosecute  and 
defend  suits  at  law  or  in  equity  for  the  pres- 
ervation and  protection  of  her  property  as  if 
unmarried,  a  married  woman  may  sue  in  her 
own  name  for  alienation  of  the  affections  of  her 
husband,  without  alleging  that  she  was  still 
married  to  the  husband,  that  she  was  living 
apart  from  him,  or  that  defendant  knew  of  the 
marriage  at  the  time  of  the  grievances  com-  ■ 
plained  of. 

[Ed.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  i  1122;  Dec.  Dig.  f  330.*] 

2.  Witnesses  (|  387*)— Best  and  Secondaby 
Evidence— Examination  or  Witness. 

Defendant,  having  shown  to  plaintiff,  while 
testifying  as  a  witness,  certain  letters  alleg- 
ed to  have  been  written  by  her  which  had  been 
marked  for  identification,  and  which  she  had 
identified  as  in  her  handwriting,  but  which  had 
not  been  introduced  in  evidence,  was  not  enti- 
tled to  embody  parts  of  such  letters  in  ques- 
tions asked  of  the  witness  as  to  whether  she 
did  not  write  such  matter  to  affect  her  credibil- 
ity; the  letters  being  the  best  evidence  of  their 
contents  and  what  she  wrote. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  H  1228-1232;   Dec.  Dig.  |  387.*] 

3.  Husband  and  Wife  (|  835*)— Alienation 
of  Affections— Question  foe  Juby. 

In  an  action  for  alienation  of  the  affec- 
tions of  plaintiffs  husband,  evidence  held  to 
require  submission  of  defendant's  liability  to 
the  jury. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  g  1126;  Dec.  Dig.  |  335.*] 

4.  Evidence  (|  185*)  —Documents  —  Notice 
to  Produce— Time. 

Whether  a  notice  to  produce  documents 
not  given  until  the  case  was  on  trial  was  too 
late  depended  on  the  ability  of  the  party  noti- 
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'fied   to  produce   the   document  In.  const  rtianoe 
"with  the  notice. 

[Ed.   Note.— For  other  cases,.  He  JS>  ridence, 
-Cent.  Dig.  IS  642-660;   Dec.  Dig.  &  18?  ,.*] 

15.  WITNESSES   (|  5*)  —  COMPKnW«T:«  —  PbiVIt- 

LEGE. 

Plaintiff's  counsel  participating  in  the  acr. 
tual  trial  of  the  case  was  privileged,  from  being, 
called  by  defendant  as  a  witness. 

[Ed.  Note.— For  other  cases,  se*    Witnesses, 
Cent.  Dig.  f  S;  Dec.  Dig.  $  B.*l 

8.  Witnesses  <|  240*)— Exaxiiu.tion-Jj«v 

ing  Questions. 
.  A  question  asked  of  the  d*  f endap,t<  f 
action  for  alienation  of  affection's,  whje£b-  -n  an 
■wrote  certain  letters  referred  to,  a#0  •£  8he 
■whether  with  the  intention  to  Tnduca,  r  •  "  5°* 
or  counsel  plaintiff's  husband  to  leay*  -ersuade, 
objeotionable  as  leading.  her,  was 

[Ea.  Note.— For  other  cases,  so*       _,_ 
Cent.  Dig.  Si  795,  837-839,  841  &         Witnesses, 
f  340*1  -5:   Dec-  Dig- 

7.  Evidence  (§  151*)— Inte  tf 

In  an  action  for  alien  /£'      • 
'tions  of  plaintiff's  husban^       'on  of  the  affec- 
.defendant  as  a  witness  to.r       a  question  asking 
•certain  letters  to  plaintiff}?     Jtate  why  she  wrote 
•sible  on  the  issue  of  moj?     J  husband  was  admis- 

[Ed.    Note.-For    otb/      -ve  or  intent 
■Cent.  Dig.  S  440;    I>     -'   cases    see   Evidence. 

~-  iJlg.  {  101.*] 
*,Sr    ^    ^     *)-WlTNESSES    (J    240*)- 

«,  sheqwrote°nc<^  ^  of  defendant  as  towheth- 
•duee  nlaintir&™  Lal,n  letter»  »n  evidence  to  in- 
Wife  was  objftr  J,n,b*nd  t0  separate  from  his 
7™uent  nueaf  tionable  as  leading,  but  a  sub- 
otSer  motiw  ,ion  whether  defendant  had  any 
nathv  or  1*  in  writing  the  letters  than  sym- 
proper?  endship  for  plaintiff's  husband  was 

cases,   see    Evidence, 


*?,?vi?  ote.-For   other 


Cent.  J» 


g- 
/ig. 


440;   Dec.  Dig.  §  151;*  Witnesses! 
II  795,  837-839,  841-845;  Dec.  Dig 


Cent  V  . 
{  240.'  ] 

9.  ▼  itnesses  (|  199*)— Competency— Attor- 

V  ET. 

Attorneys  whom  plaintiff  consulted  with 
Inference  to  instituting  an  action  for  alienation 
of  affections  were  disqualified  to  testify  with 
reference  to  communications  between  them- 
selves and  plaintiff,  though  they  subsequently 
declined  to  represent  her. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  ||  749-751,  766,  767;  Dec.  Dig.  | 
199.*] 

10.  Witnesses  (||  199,  391*)— Competency- 
Attorney. 

In  an  action  for  alienation  of  the  affec- 
tions of  plaintiffs  husband,  he  having  previous- 
ly testified  that  he  had  not  talked  with  defend- 
ant's former  attorney  at  his  office  prior  to  the 
trial,  the  attorney  was  competent  to  testify 
that  he  was  employed  by  defendant  immediately 
after  the  suit  was  brought,  and,  at  her  sugges- 
tion, sent  for  plaintiffs  husband,  and  talked 
with  him  about  the  case,  but  was  not  entitled 
to  state  that  in  that  conversation  the  husband 
denied  that  he  ever  had  any  affection  for  bis 
wife. 

{Ed.   Note.— For  other  cases,   see  Witnesses, 

avwaSft™1- 760, 767, 1248:  Dec- 

il.  Evidence  (|  588*)— Conflicting  Testi- 
mony—Weight and  Credit. 

Where  testimony  is  conflicting,  the  jury 
should  endeavor  to  reconcile  it  if  possible,  and, 
if  they  cannot,  should  accept  that  part  which 
they  deem  worthy  of  credit  and  reject  the  rest, 
considering  all  the  testimony  adduced  and  the 


mLuuis/^  -<*»  surrounding  the  wiineo- 
manne*      -  information,    interest  or  Ui< 
£„.,«!.      ^^  apparent  truthfulness  axi :. 
_?,      .ng   their    testimony. 

£iZ*T   ••  Note.— For  other    cases,   see  F. 
r™    t  Dig.  |  2437;    Dec   Dig.  I  5SS.'] 

-.  Husband  and  Wife  (f  325*) -i 
tion  or  Affections — Iicjtury  to  P« 
Rtohts— Action. 

Since  marriage  gives  to  the  wife  •-•  I 
right  of  conjugal  society  as  it  does  to  •_  I 
band,  each  being  entitled  to  the  cnn?  r  I 
panionship,  and  affection  of  the  oib'r  l 
terference  therewith  is  a  violation,  c.' 
natural  right,  but  also  of.  a  property  r.  . 
which  the  wrongdoer  is  liable  in  dar..:-. 

[Ed.  Note. — For  other  cases,  see  Hv    I 
Wife,  Cent.  Dig.  |  1119;    Dec,  Dig.  f  J 

13.  Husband  and  Wtfss  (|  325*)-"ii 
tion  of  Affections" — Nature  or  A  j 
Loss  of  Service— PECrjiriABY  Lo?*. 

The  gist  of  an  action  for  aliens  r  : 
affections  of  plaintiffs  husband  is  tt-    i 
conjugal  fellowship  and  aid  of  the  hi;     I 
loss   of   consortium    being    the    priiK. 
and  the  alienation  of  affections,  mattr-  I 
gravation,  it'  not  being  necessary  to  tt-  1 
tenance  of  the  action  that  there  sh™'. 
loss  of  the  husband's  service  or  other  < 
iary  loss. 

[Ed.  Note.— For  other  cases,  see  Hn~: 
Wife,  Cent  Dig.  {  1119;    Dec.  Dig.  t  - 

14.  Husband  and  Wife  (|  333*) -aj 
tion  of  Affections — PKEsuMPrT'iv* 

In  an  action  for  alienation  of  afv  *  i 
will  be  presumed  that  plaintiffs  he.. 
affection  for  her  up  to  the  time  of  ti- :-  J 
ration,  in  the  absence  of  evidence  to  tt= 
trary. 

[Ed.  Note.— For  other  cases,  see  HusV- 1 
Wife,  Cent  Dig.  |  1124;    Dec  Dig.  f  •■ 

15.  Husband  and  Wire  (|  325*)— a:  i 
tion  of  Affections— Nature  of  A  - 

In  an  action  for  alienation  of  if- 
whether  plaintiff  was  justified  in  l»»r:.- 
husband  is  not  material,  defendant's 
resting  on  the  determination  of  the  ;  ■ 
whether  plaintiffs  loss  of  consortium  wjs  i 
ed  by  the  wrongful  acts  of  the  defentlict  i 
is  not  essential  that  defendant's  a<.t»  •- 
have  been  the  sole  cause,  if  they  were  tfci  I 
trolling  cause. 

[Ed.  Note.— For  other  cases,  see  Hns--f 
Wife,  Cent  Dig.  |  1119;    Dec  Dig.  |  Siv| 

16.  Husband  and  Wit*  (H  326.  »"■• 
Alienation  of  Affections— Defix-i. 

Unhappiness,  or  even  separation  so 
plaintiff  and  her  husband,  not  caused  '. ' 
fendant  or  the  fact  that  plaintiffs  husl-i:  ! 
little  or  no  affection  for  her,  was  no  d«- 
an  action  for  alienation  resulting  from  r  i 
ful  interference  between  plaintiff  and  h«r 
band  by  defendant,  bat  proof  of  such  cut- 1 
ness,  etc.,  is  admissible  in  mitigation. 

[Ed.  Note.— For  other  cases,  see  Hns!>  - 
Wife,  Cent  Dig.  ||  1120,  1124;    Dec  I'.: 
328,  333.*] 

17.  Husband  and  Wife  (|  834*)— Auuir1 
of  Affections— Damages. 

In  a  suit  for  alienation  of  affect: .-• 
plaintiff's  husband,  the  measure  of  b»-  J 
ages  is  such  a  sum  as  would  reasons  ■ '  i 
pensate  her  for  the  injury  to  her  feeii.:-  t 
for  loss  of  her  husband's  comfort,  sosetj.  > 
support 

[Ed.  Note.— For  other  cases,  see  Hushsr}  i 
Wife,  Cent  Dig.  {  1125;   Dec  Dig.  |  331'. 
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18.  HUSBAND  AND  WIFE  (J  334*)— ALIENA- 
TION of  Ajtfections— Punitive  Damages. 

Where  defendant's  conduct  causing  aliena- 
tion of  the  affections  of  plaintiff's  husband  is 
wanton  and  malicious  toward  plaintiff,  plaintiff 
may  recover  punitive  damages. 

[Ed.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  f  1125;   Dec.  Dig.  §  334.*] 

19.  Husband  and  Wife  ({  334*)— Aliena- 
tion or  Affections. 

In  a  BUit  by  a  wife  for  alienation  of  the 
affections  of  her  husband,  a  verdict  allowing 
her  $4,000  was  excessive,  and  should  be  re- 
duced to  $2,500. 

d.  Note. — For  other  cases,  see  Husband  and 
ie,  Cent  Dig.  |  1125;   Dec  Dig.  §  334.*] 

30.  Exceptions,  Bill  of  (J. 40*)— Prepara- 
tion—Signing  Time— Extension— Statutes 
— Constbuction. 

Rev.  Code  1852,  amended  to  1893,  p.  851,  c. 
113,  |  3,  as  amended  by  25  Del.  Laws,  c.  238, 
provides  that  a  bill  of  exceDtions  must  be  drawn 
in  form  and  signed  during  the  term  in  which  the 
exception  is  proposed,  unless  the  court  shall  oth- 
erwise order.  Held,  that  the  court  has  power  to 
extend  the  time  for  the  preparation  and  signing 
of  a  bill  of  exceptions  beyond  the  term  only 
when  the  application  is  made  during  the  term. 
(Ed.  Note. — For  other  cases,  see  Exceptions, 
Bill  of,  Cent  Dig.  |g  44,  45,  57-tt4;  Dec.  Dig. 
*40.*] 

Action  by  Sadie  C.  Lupton  against  Ger- 
true  M.  Underwood.  Judgment  for  plaintiff. 
Application  for  enlargement  of  time  for  the 
preparation  and  signing  of  a  bill  of  excep- 
tions.   Denied 

Argued  before  PENNEWILL,  a  J„  and 
BOYCE  and  RICE,  JJ. 

Daniel  O.  Hastings  and  Richard  S.  Rod- 
ney, both  of  Wilmington,  for  plaintiff.  J. 
Frank  Ball,  of  Wilmington,  for  defendant 

The  defendant  has,  for  many  years,  main- 
tained a  boarding  house  on  Delaware  Avenue, 
In  Wilmington,  and  Ralph  C.  Lupton,  hus- 
band of  the  plaintiff,  had  boarded  there  for 
about  seven  years,  prior  to  his  marriage  to 
the  plaintiff,  on  the  eighteenth  day  of  March, 
A,  D.  1911,  when  Lupton  and  his  wife  Im- 
mediately occupied  an  apartment  and  lived 
together  until  the  29th  day  of  July  following, 
when  a  separation  occurred  and  has  since 
continued  Lupton  Is  and  has  been  for  sev- 
eral years  a  real  estate  broker.  While  board- 
ing with  the  defendant  and  after  his  mar- 
riage, he  looked  after  some  properties  be- 
longing to  the  defendant,  such  as  collecting 
rents,  attending  'to  repairs  and  paying  Insur- 
ance, etc.  After  his  marriage  he  continued 
to  visit  the  defendant's  home,  frequently  In 
the  nighttime,  sometimes  at  the  request  of 
the  defendant,  at  other  times  at  the  sugges- 
tion of  friends,  or  as  he  felt  inclined,  re- 
maining, at  times,  as  late  as  eleven  or  twelve 
o'clock.  His  wife  objected  to  this,  and  differ- 
ences, from  time  to  time,  arose  between  them 
by  reason  of  such  visits  and  friendship. 
Their  differences  would  be  adjusted,  only  to 
arise  again  because  of  subsequent  visits,  and 
because  of  the  manifest  Jealousies  which  ex- 
isted between  the  two  women  and  their  dis- 
like for  each  other.    With  this  condition  ex- 


isting, the  plaintiff  saw  the  postman  deliver 
a  letter  to  her  husband  in  the  handwriting 
of  the  defendant  and  she  asked  him  what 
was  In  the  letter,  receiving  the  reply,  In  ef- 
fect, "You  must  not  inquire  of  me  what  the 
defendant  writes  to  me."'  Later  the  wife  ob- 
served a  letter  in  the  handwriting  of  the  de- 
fendant sticking  out  of  the  pocket  of  her 
husband's  coat  which  was  hanging  over  the 
back  of  a  chair  in  their  bedroom.  She  took 
the  letter,  read  It  and  kept  it  as  she  did 
seven  other  letters  from  time  to  time,  writ- 
ten by  the  defendant  to  the  plaintiff's  hus- 
band. These  letters  made  frequent  disparag- 
ing references  to  the  plaintiff,  never,  how- 
ever, by  name,  but  usually  referring  to  plain- 
tiff as  "it,"  "that"  or  "they."  These  letters 
contained  many  expressions  of  friendly  inter- 
est In  Lupton.  Some  few  sentences,  picked 
here  and  there,  from  the  letters  will  show 
their  disparaging  character:  "Two  lives 
wrecked  for  one.  I'm  sure  you  are  too  good 
for  such  a  life."  "I  never  can  forgive  that 
for  doing  as  they  did."  "All  the  good  I  can 
say  is,  I  hope  and  trust  It  may  be  short." 

Mr.  "when  he  called,  saw  you  and 

what  you  had  knew  it  was  not  your  choice." 
"I'm  loyal  and  I  wish  you  could  have  heard 
him.  He  asked  me  when  could  he  .see  you 
without  seeing  her.  The  face  struck  him  as 
it  did—"  "When  that  wants  to  cart  you 
around  with  her  kind,  don't  go,  hear?"  "Do 
take  care  of  yourself  and  make  it  work  or 
send  it.  where  it  ought  to  be."  "I'm  sure 
your  life  will  never  be  happy  with  that  class, 
you  look  it  and  if  you  both  could  settle  the 
matter  by  having  her  go   to  her  sisters." 

Miss "it  Is  the  first  time  she  has  said 

to  me  you  looked  crestfallen  and  it  made  her 
sad  to  see  you  that  way  '  •  *  * '  said  tell 
me  what  you  think.  I  think  Just  as  his  oth- 
er friends,  the  last  man  on  earth  to  admire 
a  woman  like  that."  "I  hate  to  know  a  good 
man  like  you  having  to  live  and  do  as  you 
do."  "If  they  decide  to  go  you'll  have  mon- 
ey to  pay  some  one  to  do  your  work  and 
you'll  soon  build  up  your  business  and  be 
able  to  live  again."  "We  all  make  mistakes 
some  times.  Don't  let  it  write  any  notes." 
"Don't  be  in  a  hurry  to  get  any  more  things 
and  don't  move  anything  until  I  see  you."  It 
appears  that  when  Lupton  discovered,  in  the 
early  part  of  June,  that  his  letters  were 
missing,  he  had  very  little  to  say  to  his  wife. 
The  wife  testified  that  on  Sunday,  June  4th, 
she  said  to  him,  "Won't  you  please  tell  me 
what  is  the  matter  with  you,"  and  he  re- 
plied "Oh,  no,  you  don't  know,  do  you?  You 
don't  know  that  I've  been  missing  anything 
out  of  my  pocket?"  She  evaded  his  Inquiry, 
and  he  then  said:  "He  had  tried  to  make  a 
home  and  thought  they  would  be  very  happy, 
but  he  made  a  miserable  failure  and  she 
could  Just  get  her  lawyer  and  have  every- 
thing straightened  up;  that  there  was  no 
use  trying  any  more;  that  they  could  not 
get  along  together."    Lupton  left  the  house. 


•Tor  other  eases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  &  Am.  Dig.  Key-No.  Series  ft  Rap'r  Index** 
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Plaintiff  took  a  ride  with  her  brother,  re- 
turning about  six  o'clock,  finding  her  hus- 
band In  the  bed.  After  retiring  their  dif- 
ficulties were  again  discussed.  They  "made 
up"  the  next  morning,  but  Lupton  again 
wanted  to  know  about  the  letters,  the  wife 
did  not  inform  him,  but  testified  that  she 
said:  "This  woman  is  trying  to  separate  us, 
and  if  she  does,  I  will  certainly  let  every- 
body know  who  does  it"  He  said,  "Oh,  no; 
you  won't"  Trouble  continued  from  time 
to  time,  over  the  letters,  followed  by  amicable 
relations,  until  the  25th  of  July  when  in  bed 
the  husband  said:  "Well,  I  must  know  abont 
them."  The  wife  said:  "I  can't  tell  you 
about  them."  The  husband  feigned  a  fit  fell 
back  on  the  bed,  breathed  heavily  as  though 
he  was  dying.  The  wife  called  to  him.  Lat- 
er he  arose  and  said:  "Well  I  must  go  if  you 
won't  tell  me  about  those  letters."  The  wife 
refusing  to  tell  him,  he  packed  Ms  suit  case, 
dressed,  took  his  hat  as  if  to  leave,  then  his 
wife  said:  "I  will  tell  you  about  those  let- 
ters. I  took  them."  He  replied:  "Well,  I 
.knew  you  did,  but  I  wanted  yon  to  tell  me 
so."  They  then  "made  up."  The  husband 
then  said:  "I  want  you  to  give  me  those  let- 
ters and  let  me  burn  them."  This  was  not 
done.  The  defendant  had  given  Lupton  a 
scarf  pin  which,  at  times,  he  wore.  The 
wife  objected  to  this  and  requested  him  not 
to  wear  it  but  the  pin  which  she  had  given 
him,  and  this  he  did  until  the  day  of  the 
separation,  when  the  wife  going  to  the  of- 
fice in  the  morning,  discovered  he  was  wear- 
ing the  pin  given  to  him  by  the  defendant 
The  wife  testified  that  she  said  to  him:  "I 
see  you  are  wearing  that  pin;"  and  he  re- 
plied: "You  have  no  business  to  say  what  I 
shall  wear  and  what  I  shall  not  I  shall  wear 
this  pin  whenever  I  want  to."  They  quarrel- 
ed. The  wife  was  told  "she  should  go,"  and 
"go  right  away."  She  got  a  case  from  the 
safe,  went  to  the  apartment  packed  her 
clothing,  and  awaited  the  return  of  her  hus- 
band In  the  evening.  After  some  conversa- 
tion between  them,  the  husband  said:  "Are 
you  going  to  give  me  those  letters?"  She 
replied:  "Those  letters  are  not  In  my  pos- 
session." He  said:  "You  go  right  straight 
home  to  your  father  where  you  belong — right 
straight  home."  "He  went  out  and  slammed 
the  door  and  I  went  home."  Eight  days  aft- 
er this  separation  Lupton  called  to  see  his 
wife  at  her  father's  home.  He  spent  some 
time  there  with  her.  They  had  a  walk  to- 
gether, going  to  the  apartment  where  he 
urged  his  wife  to  go  in  and  live  with  him 
again.  She  declined.  He  later  wrote  her 
assuring  her  of  his  love  and  beseeching  her 
to  come  back  to  him.  He  kept  the  apartment 
open  for  her  return  for  about  two  months. 
He  insisted  that  the  letters  of  the  defendant 
had  no  alienating  influences  upon  him.  Sev- 
eral of  these  he  said  he  had  not  read.  He 
insisted  that  his  wife  was  of  a  very  jealous 
disposition,  and  that  her  jealousy  was  the 
chief  cause  of  the  trouble  between  them. 


When  the  plaintiff  was  called  to  the  stand, 
Ball,  counsel  for  defendant  objected  to  her 
testifying  in  relation  to  any  matter  connect- 
ed with  the  suit  so  far  as  It  might  in  anj 
way  bind  the  defendant  for  the  reason  that 
this  action  is  based  upon  an  act,  as  amended 
(section  1,  c.  80,  14  DeL  Laws),  to  secure  to 
a  married  woman  money  or  other  propertj 
held  or  acquired  by  her,  living  separate 
from  and  not  supported  by  her  husband,  en- 
abling her  to  sue  therefor  in  her  own  name 
and  for  her  own  use. 

It  was  urged  that  there  Is  no  averment 
that  Ralph  G.  Lupton  was,  at  the  time  of 
the  commission  of  the  grievances  alleged  ei- 
ther in  the  first,  second  or  fifth  counts  of  the 
declaration,  the  plaintiff's  husband,  or  that 
he  has  continued  to  be  her  husband  np  until 
the  present  time,  or  that  she  was  living  sep- 
arate and  apart  from  him  at  the  time  the  al- 
leged grievances  occurred,  or  that  the  de- 
fendant knew  that  the  plaintiff  and  Ralph  C. 
Lupton  were  husband  and  wife,  the  charge 
being  that  the  defendant  knowingly,  wick- 
edly, eta,  committed  the  several  grievances 
complained  of. 

It  was  contended  that  the  mere  recital  la 
the  commencement  of  the  declaration  that 
Oertrue  M.  Underwood,  a  feme  sole,  was  sum- 
moned to  answer  Sadie  C.  Lupton,  a  feme 
covert  living  separate  from  her  husband, 
Is  sufficient  to  sustain  these  counts  or  to 
show  that  the  plaintiff  was  living  separate 
from  her  husband  at  the  time  she  brought 
the  suit 

BOYCE,  J.  [1]  Under  a  later  act  (14  DeL 
Laws,  c.  650),  a  married  woman  may  pros- 
ecute suits  in  her  own  name  as  if  unmar- 
ried. 

The  objection  Is  overruled. 

[2]  Counsel  for  defendant  in  cross-exami- 
nation handed  the  plaintiff  two  letters,  for 
the  purpose  of  ascertaining  from  her  wheth- 
er or  not  she  wrote  them  to  her  husband 
She  having  identified  the  letters  as  being 
in  her  handwriting,  and  the  same  hating 
been  marked  for  identification,  the  witness 
was  asked  for  the  purpose  of  contradiction: 
"Yon  have  just  stated  that  you  had  no  feel- 
ing against  Mrs.  Underwood  prior  to  your 
marriage  to  your  husband.  After  reading 
these  letters  which  J  have  handed  you.  I 
will  now  ask  you  if  you  did  not  say  to  your 
husband  in  a  letter  to  him  of  November 
eighth,  1910,  'I  think  the  best  thing  would 
be  for  girlie  to  go  and  take  care  of  Wanes 
and  then  she  would  get  him  away  from  that 
old  mischief  maker  at  901.  I  certainly  am 
not  pleased  with  Wanca  staying  there  one 
bit  more  than  Wanca  is  pleased  with  girlie 
staying  here;  but  Wanca  makes  girlie  put 
up  with  that  year  after  year.*  ** 

(Objected  to  by  Mr.  Hastings,  on  the 
ground  that  it  is  immaterial  whether  the 
plaintiff,  prior  to  her  marriage,  had  Ill-feel- 
ing against  the  defendant  or  not  *nd  is  not 
in  cross-examination.) 
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Mr.  Ball:  This  witness  testified  that  on 
one  occasion  her  husband  told  her  that  he 
had  been  to  this  defendant's  house  and  she 
said  •  "I  object  Why  don't  you  take  me 
there?"  intimating  that  she  did  not  know 
any  reason  for  her  husband  not  taking  her 
to  the  defendant's  house.  This  was  after 
her  marriage,  however.  This  question  is 
asked  for  the  purpose  of  affecting  the  credi- 
bility of  and  contradicting  the  witness,  for 
she  in  this  same  letter  called  the  defendant 
a  mischief  maker  and  objected,  to  Mr.  Lup- 
ton  boarding  at  the  defendant's  house  or 
remaining  there.  She  has  testified  in  chief 
that  she  had  no  feeling  against  Mrs.  Under- 
wood before  her  marriage. 

BOYOE,  J.:  Speaking  for  myself;  the  let- 
ter you  refer  to  is  not  in  evidence.  When 
proved,  if  admissible  In  evidence,  it  will 
speak  for  Itself.  I  do  not  think  the  con- 
tents of  the  letter  should  go  to  the  Jury  ex- 
cept in  an  orderly  way,  or  that  questions 
should  be  based  upon  the  contents  of  the  let- 
ter even  for  the  purpose  of  laying  grounds 
for  contradiction.  Proceeding  as  you  are, 
Judge  Ball,  the  contents  of  the  letter  may 
be  given  to  the  Jury  although  we  overrule 
your  questions,  I  do  not  think  it  should 
be  done  in  that  way.  I  understand  your 
question  is  based  upon  the  contents  of  the 
letter? 

Mr.  Ball:  From  a  statement  in  that  let- 
ter. 

BOTCH,  J.:  It  Is  the  opinion  of  the  court 
that  the  objection  should  be  sustained  for 
the  reason  that  the  question  is  directed  to  an 
immaterial  matter. 

Mr.  Ball:  I  would  like  to  ask  another  ques- 
tion to  complete  the  record. 

BOYOE,  J.:  Are  you  going  to  base  your 
question  on  the  contents  of  the  letter? 

Mr.  Ball :  On  the  contents  of  another  let- 
ter, one  that  she  has  identified  as  having 
written. 

Mr.  Hastings:  I  object  to  his  asking  the 
question  upon  the  very  sound  ground  which 
the  court  has  suggested.  He  cannot  frame  a 
question,  quoting  the  contents  of  a  letter  not 
yet  Introduced  in  evidence,  and  upon  the  ad- 
missibility of  which  the  court  has  not  yet 
had  an  opportunity  to  pass. 

BOYCB,  J.:  You  have  stated  that  you 
again  propose  to  base  your  question  upon  the 
contents  of  a  letter  written  by  the  plaintiff 
to  Ralph  C.  Lupton,  who  Is  now,  but  was 
not  her  husband  at  the  time  the  letter  was 
written. 

Mr.  Ball :  I  am  not  attempting  to  get  the 
whole  letter  before  the  Jury.  I  am  only  at- 
tempting to  ask  if  she  did  not  say  at  a  cer- 
tain time,  to  a  certain  person,  something  in 
relation  to  this  defendant  This  plaintiff  has 
testified  in  chief  that  when  she  came  home 
from  some  place,  her  husband  told  her  that  I 
be  had  taken  Mr.  McCorkle  out  to  901  Dela- 1 
ware  Avenue,  the  home  of  this  defendant! 


and  she  said  "I  don't  like  you  to  take  him  out 
there;  you  never  take  me  out  there."  She 
was  asked  the  question  why  he  did  not  take 
her  out  there  and  she  said  she  did  not  know. 
Here  Is  a  statement  from  her  that  would 
show  the  reason  why  her  husband  would  not 
take  her  out  there — her  own  statement  why 
she  could  not  and  would  not  go  to  that  house. 
I  certainly  have  a  right  to  ask  this  witness 
If  she  did  not  make  that  statement  upon  a 
time  prior  to  the  time  of  her  marriage  and 
prior  to  the  time  when  she  said  that  be  would 
not  take  her  out  and  she  knew  no  reason 
why  he  should  not  The  question  goes  to  the 
prejudice  or  bias  of  this  witness,  and  to 
nothing  else. 

BOYCE,  J. :  Yon  may  not  frame  any  ques- 
tion upon  the  contents  of  that  letter  in  the 
manner  you  have  attempted.  If  the  letter  is 
admissible  at  all  for  any  purpose — there  is  a 
regular  way  to  get  it  in.  We  sustain  the 
objection. 

Mr.  Ball :  I  now  ask  the  permission  of  the 
court  to  present  the  question,  which  I  had 
proposed  to  ask  to  the  stenographer  In  order 
that  he  may  enter  it  upon  the  record. 

BOYCE,  J. :  Are  you  going  to  incorporate 
the  contents  of  the  letter  in  the  question? 

Mr.  Ball :  I  am  going  to  Incorporate  only 
so  much  of  it  as  I  desire  to  ask,  (not  stating 
it  to  the  Jury)  in  order  that  the  record  may 
show  the  question  and  that  it  was  ruled  out 
by  the  court 
Mr.  Hastings :  I  object 
BOYCE,  J. :  We  think,  having  inquired  of 
ydu  whether  you  are  going  to  base  your  ques- 
tion upon  the  contents  of  one  of  the  letters 
as  you  did  in  the  former  question,  which  we 
ruled  out  and  having  your  answer  in  the 
affirmative,  there  is  sufficient  on  the  record 
for  the  Supreme  Court  if  you  should  desire 
to  test  the  soundness  of  our  ruling  in  that 
court 

Mr.  Ball:  Your  honors  refuse  to  permit 
me  to  put  the  question  to  the  stenographer? 
BOYCE3,  J. :  There  is  now  on  the  record 
the  fact  that  two  letters  have  been  shown  to 
the  plaintiff,  which  she  has  identified  as  let- 
ters written  by  her  to  Ralph  C.  Lupton  be- 
fore their  marriage.    That  is  true? 

Mr.  Ball :  Two  letters  marked  for  identifi- 
cation, yes,  sir. 

BOYCE,  J.:  You  have  framed  a  question 
based  upon  the  contents  of  one  of  these  let- 
ters, not  yet  in  evidence;  and  we  overruled 
the  question.  You  now  seek  to  frame  an- 
other question  based  upon  the  contents  of  the 
other  letter,  and  we  decline  to  permit  you 
to  do  so.  We  think  you  have  everything  up- 
on the  record  that  is  necessary  to  show  the 
character  and  extent  of  our  ruling,  or  to 
test  its  correctness  elsewhere.  We  sustain 
the  objection.  You  may  note  an  exception. 
(Exception  noted.) 

Mr.  Ball:  The  ruling  of  your  honors,  I 
Imagine,  applies  to  any  statement  contained 
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In  a  certain  letter  written  by  this  witness, 
providing  the  question  Is  based  upon  the  let- 
ter? 

BOYCE,  J.:  What  we  seek  to  do  Is  to 
prevent  the  contents  or  part  of  the  contents 
of  any  letter  going  before  the  jury  In  the 
way  you  have  proposed.  There  Is  a  mode  of 
procedure  for  your  purpose.  You  must  pur- 
sue that 

[3]  At  the  conclusion  of  plaintiff's  testi- 
mony, Ball,  counsel  for  defendant,  moved  for 
a  nonsuit,  on  the  ground  tbat  the  letters  writ- 
ten by  defendant  to  plaintiff's  husband,  and 
Introduced  in  evidence,  taken  in  connection 
with  the  oral  testimony,  utterly  failed  to 
prove  that  they  were  the  cause  of  the  es- 
trangement between  and  separation  of  the 
plaintiff  and  her  husband;  that  they  show- 
ed the  only  one  desire  or  motive,  on  the  part 
of  the  defendant,  was  to  assure  Ralph  C. 
Lupton,  husband  of  the  plaintiff,  that  she 
and  all  his  friends  thought  as  much  of  him 
then  as  they  had  prior  to  his  marriage,  and 
to  encourage  him  to  be  a  man;  not  to  do  a 
foolish  thing;  not  to  Injure  himself  but  to 
live  under  the  circumstances  as  best  he  could. 
Further,  there  was  no  evidence  in  the  case 
that  at  the  time  of  the  separation  anything 
that  the  defendant  had  said  or  done  Influ- 
enced the  separation  in  anyway  whatsoever, 
but  on  the  contrary,  all  matters  of  difference 
theretofore  existing  between  the  plaintiff 
and  her  husband  so  far  as  the  defendant  was 
concerned  had  been  adjusted ;  and  that  there 
was  no  evidence  to  prove  that  the  letters 
were  the  controlling  cause  of  the  separation. 

BOYCE,  J. :  We  think  under  the  evidence 
thus  far  submitted  the  question  at  Issue  is 
one  for  the  determination  of  the  Jury.  The 
motion  for  nonsuit  is,  therefore,  denied. 

[4]  Ball,  counsel  for  defendant,  then  served 
Mr.  Hastings,  one  of  the  plaintiff's  counsel, 
with  the  following  notice : 

"I  hereby  notify  you  to  produce  and  de- 
mand that  you  do  produce  forthwith  the  let- 
ter bearing  date  August  7,  1911,  which  you 
state  In  your  letter  of  September  20, 19-11,  to 
Mr.  Ralph  C.  Lupton  his  wife  had  left  with 
you,  as  I  desire  to  use  the  same  as  evidence 
in  the  case  of  Sadie  C.  Lupton  v.  Gertrue  M. 
Underwood  now  being'  on  trial  in  the  Su- 
perior Court  of  the  State  of  Delaware,  in 
and  for  New  Castle  County ;"  and  asked  for 
the  production  of  the  letter  referred  to. 

Counsel  for  plaintiff  contended  that  the,  no- 
tice, having  Just  been  delivered  at  the  trial 
was  too  late,  citing  Carson  v.  Johns  (163 
Sept  T.  1904)  unreported,  and  the  English 
case  of  Holt  v.  Miers,  9  Carr.  &  Payne. 

BOYCE,  J. :  The  lateness  of  the  notice  to 
produce  is  not  necessarily  controlling. 

Mr.  Rodney:  Do  I  understand  the  court 
has  ordered  the  production  of  the  paper  on 
five  minutes'  notice? 

BOYCE,  J.:  The  question  presented  is 
whether  you  are  in  a  position  to  produce. 


Mr.  Rodney:    The  objection  to  pn 
upon  the  lateness  in  making  tbe  6eu 
BOYCE,  J.:     Your  present   abiit; 
spond  to  the  notice  is  the  test  of  :.i 
ciency  of  the  notice.    If  you  nave  t--. 
present,  you  must  produce  it- 
Mr.    Rodney:     I   am   absolutely  * 
knowledge  whether  Mr.    Hasting*  _ 
letter  or  not    I  desire  to  object  t.>  -j 
tice  Itself. 
BOYCE,  J.:  We  overrule  the  objeri  a 
Mr.  Rodney:    We  have  the  letter 
BOYCE,  J.:    Then  tbe  notice  i»  -I 
The  letter  was,  thereupon,  produs. 
handed  to  Mr.  Ball. 
Mr.  Ball:     It  is  now  in  evidence? 
BOYCE,  J.:     The  letter  baring  bee 
duced  in  response  to  a  notice  there'  - 
inspected  by  counsel  calling  for  it,  fc  i 
Itself,  if  there  be  no  other  legal  ot.-l 

Mr.   Hastings:     It   most   be   proi- 
this  letter  was  written  by  the  bust .- : 
received  by  the  plaintiff  before  it  cas  h 
mitted  in  evidence. 

BOYCE,  J.:  We  overrule  the  ot-.'-l 
made.    The  letter  is  in  evidence. 

Mr.  Ball:    Mr.  Hastings,  will  you  tM 
witness  stand? 
Mr.  Hastings:    No. 
[S,  6]  BOYCE,  J.:    We  cannot  per-  • 
Hastings  to  be  called.    The  defends  rr   i 
called,  was  asked  by  her  counsel:  "'-•-. 
write  those  letters  (referring  to  the  Ir"  I 
having  been    written  by    tbe   defe^i- 
plaintiff's  husband)  for  tbe  purpose  cr  i 
the  intention  to  induce  or  to  persuade  - 1 
counsel  Ralph  C.  Lupton  to  leave  bis  --i 
(Objected  to  by  counsel   for  plain:" 
leading,  also  on  the  ground  that  the  •>:■ 
ant  could  not  give  explanation,  in  be: 
fense,  why  she  wrote  the  letters.) 

Ball,  for  defendant  contended  that  it  * 
competent  for  the  defendant  to  neeati'-  < 
Intent  charged  if  she  could,  and  to  st_: 
the  jury  whether  she  had  such  inks  I 
charged  when  she  wrote  the  letters. 

Mr.  Hastings:  The  question  is  tec  a 
and  besides  a  stranger  cannot  justify  1 
any  interference  in  a  case  like  this  c: 
a  plea  of  not  guilty-  Malice  la  presa 
from  these  letters.  The  only  way  tt?  4 
fendant  could  testify  In  reference  to  wr-j 
these  letters,  would  be  In  mitigation  of .' ' 
ages,  and  not  in  bar  of  the  action.  21  1 
page  1619;  Hartpence  v.  Rogers.  US  ii 
623,  45  S.  W.  650;  Trumbull  v.  Trot 
71  Neb.  186,  98  N.  W.  683,  8  Ann.  Cte.  >"- 

Ball,  In  reply,  cited  Prettrman  t.  WilaJ 
son,  1  Pennewill,  224,  39  AtL  731;  Ks-t 
Rath,  2  Neb.  (Dnof.)  600,  89  N.  W.  612. 

BOYCE,  J.:  We  sustain  the  objectioa 
tbe  question  because  of  its  leading  etas 
ter. 

[7]  Q.  State  to  the  court  and  tbe  .-' 
why  you  wrote  those  letters  that  hare  yi 
testified  to  here  that  you  did  write. 
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(Objected  to  by  counsel  for  plaintiff,  on  the 
ground  as  before  stated.) 

BO  YOB,  J.:  It  does  not  appear  to  the 
court  that  the  purpose  of  the  question  is  to 
justify  but  rather  to  show  motive  or  intent 
We  overrule  the  objection. 

A.  Out  of  sympathy  and  friendship  for  Mr. 
Lupton. 

[I]  Q.  Did  you  or  not  write  any  of  the  let- 
ters that  have  been  offered  in  evidence,  for 
the  purpose  of  inducing  Mr.  Lupton  to  sep- 
arate himself  from  his  wife? 

(Objected  to  by  counsel  for  plaintiff  as 
leading.) 

BOYCB,  J.:    The  objection  is  sustained. 

Q.  Did  you  have  any  other  motive  in  writ- 
ing these  letters  than  the  one  you  have  stat- 
ed—that you  did  it  out  of  sympathy  and 
friendship  for  Mr.  Lupton? 

(Objected  to  by  counsel  for  plaintiff  as 
-leading.) 

BOYCB,  J.:    The  objection  la  overruled. 

A.  I  did  not 

tl]  Ball,  for  defendant  called  David  T. 
Marvel,  Esquire,  an  attorney  at  law,  sub- 
poenaed to  bring  with  him  a  letter  written  to 
him  by  the  plaintiff,  dated  August  twenty- 
third,  1911,  who  after  testifying  that  he  had 
made  search  for  the  letter  but  could  not  And 
It  was  asked:  "Will  you  look  at  the  paper 
I  hand  you,  and  tell  me  if  that  is  a  copy  of 
that  letter?" 

(This  was  objected  to  by  Mr.  Hastings, 
who  examined  the  witness  its  follows):  "Did 
Mrs.  Lupton,  the  plaintiff,  come  to  consult 
with  you  after  she  and  her  husband  had 
separated?" 

A.  She  did. 

Q.  I  will  ask  you  whether  you  afterwards 
told  her  that  under  the  circumstances  you 
did  not  desire  to  represent  her? 

A.  I  did. 

Q.  Was  it  after  the  date  of  the  letter  you 
have  referred  to  (July  twenty-ninth,  1911) 
or  before  that  you  told  her  that  you  could 
not  represent  her  In  this  matter? 

A.  I  am  unable  to  fix  the  date.  I  was  ad- 
vising both  parties,  trying  to  patch  up  their 
trouble,  and  when  there  was  about  to  be  a 
law  suit  I  refused  to  represent  either  one. 

(Mr.  Hastings  here  objected  to  the  witness 
answering  the  question  or  any  question  rela- 
tive to  the  matter  in  issue,  upon  the  ground 
that  whatever  communication  was  made  to 
him  by  the  plaintiff  was  privileged.) 

By  Judge  BOYCB: 

Q.  Can  you  tell  by  reading  the  letter  and 
observing  its  contents,  whether  the  plaintiff 
did  consult  you  before  you  received  it? 

A.  Yes,  sir ;  she  consulted  me  before  that 

Q.  Did  she  consult  you  professionally  with 
reference  to  this  case? 

A.  They  had  asked  me  to  represent  them. 
They  had  both  spoken  to  me.    J  knew  It 


was  coming  to  litigation  and  I  had  advised 
them  on  the  law. 

BOYCB,  J.:  We  think  the  communication 
is  privileged  and  sustain  the  objection. 

Mr.  Marvel  was  recalled  for  plaintiff  in 
rebuttal,  and  asked:  "Did  you  or  not  ad- 
vise Mr.  Lupton  when  he  consulted  you,  that 
It  would  be  necessary  for  him  to  Invite  his 
wife  back  in  order  to  relieve  him  of  her  sup- 
port?" 

(Objected  to  by  Mr.  Ball,  as  a  privileged 
communication.) 

BOYCB,  J.:    We  sustain  the  objection. 

[II]  Herbert  H.  Ward,  Esquire,  an  attor- 
ney at  law,  was  also  called  for  plaintiff  In 
rebuttal,  and,  after  stating  that  he  formerly 
represented  Mrs.  Underwood,  the  defendant 
was  asked:  "In  preparing  this  case,  did  you 
or  not  talk  to  Ralph  C.  Lupton  in  your  of- 
fice?" 

(Objected  to  by  counsel  for  defendant 
who  interrogated   the  witness  as  follows): 

Q.  You  represented  Mrs.  Underwood  up  to 
a  certain  time? 

A.  Immediately  after  the  suit  was  brought 
I  became  her  counsel. 

Q.  And  did  she  suggest  to  you  certain  wit- 
nesses that  you  might  see  and  that  you 
ought  to  see  in  preparing  her  case? 

A.  When  she  came  to  consult  with  me  1 
talked  the  matter  over  with  her,  but  did  not 
go  into  the  preparation  of  her  case  until  aft- 
er the  declaration  was  filed.  Then  I  had  a 
further  conversation  with  her  and  I  then 
got  the  correct  view  of  her  case,  and  at  her 
suggestion  I  called  upon  certain  witnesses 
and  at  her  suggestion,  I  sent  for  Ralph  C. 
Lupton. 

(Mr.  Ball  thereupon  objected  to  the  wit- 
ness testifying  to  anything  that  occurred  In 
his  office,  as  a  privileged  communication.) 

Mr.  Hastings  stated  that  he  had  asked  the 
question  for  the  purpose  of  contradicting 
Lupton,  he  having  laid  the  ground  therefor 
when  Lupton  was  on  the  stand. 

BOYCB,  J.:  We  will  permit  this  question 
to  be  answered. 

A.  I  did. 

Q.  During  one  of  the  conversations  had 
with  Ralph  C.  Lupton,  in  your  office,  rela- 
tive to  this  case,  did  he  not  tell  you  that  he 
never  had  affection  for  his  wife,  or  words 
to  that  effect? 

(Objected  to  by  counsel  for  defendant  as 
privileged.) 

BOYCB,  J.:  It  occurs  to  the  court  that 
while  this  question  may  not  strictly  fall 
within  the  class  of  questions  that  are  priv- 
ileged, yet  to  permit  it  to  be  answered  would 
be  against  the  spirit  and  policy  of  former 
decisions  by  this  court  We,  therefore,  sus- 
tain the  objection. 

Plaintiff's  Prayers. 
A  husband  Is  entitled  to  the  society,  com- 
fort, fellowship,  assistance  and  services  of  bis 
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wife,  and  whoever,  by  the  alienation  of  her 
affections,  deprives  him  thereof,  commits  a 
wrong  against  the  husband  for  which  he  la 
liable  to  respond  In  damages.  Prettyman  v. 
Williamson,  1  Pennewlll,  224,  236,  39  Atl.  731. 

The  wife  has  a  similar  property  right  In 
her  husband's  consortium,  enforceable  In  this 
state  in  an  action  at  law  brought  by  her. 
Eliuson  v.  Draper,  77  Atl.  572. 

No  stranger  has  the  right  to  intermeddle 
with  the  domestic  and  marital  relations  of 
husband  and  wife,  and  if  one  voluntarily  does 
so,  he  or  she  Is  answerable  for  the  conse- 
quences. Hartpence  v.  Rogers,  143  Mo.  623, 
45  S.  W.  650;  Modlsett  ▼.  McPike,  74  Mo. 
636;  Barnes  v.  Allen,  30  Barb.  (N.  Y.)  663. 

If  the  acts  and  conduct  of  the  defendant 
were  the  controlling  cause  of  the  wrong  or 
injury  complained  of,  and  without  which  it 
would  not  nave  occurred,  the  action  may  be 
maintained,  although  there  were  other  caus- 
es contributing  thereto.  Prettyman  v.  Wil- 
liamson, supra;  Hadley  v.  Heywood,  121 
Mass.  236;  Fratini  v.  Casllni,  66  Vt  273,  29 
Atl.  252,  44  Am.  St  Rep.  843 ;  Dallas  v.  Sell- 
ers, 17  Ind.  479,  79  Am.  Dec.  489;  4  Suther- 
land on  Damages,  p.  3771. 

The  law  presumes  the  husband  had  af- 
fection for  his  wife,  but  if  this  be  rebutted, 
such  rebuttal  is  no  bar  to  the  action  for  two 
reasons:  (1)  Because  even  if  the  husband 
had  no  affection  for  his  wife,  another  per- 
son has  no  right  to  interfere  to  cut  off  all 
chances  of  Its  springing  up  In  the  future, 
and  (2)  because  the  alienation  or  loss  of  af- 
fection is  not  the  substantive  cause  of  action 
but  a  matter  of  aggravation  ef  damages,  the 
gist  of  the  action  being  the  loss  of  the  con- 
sortium, that  is,  loss  of  aid,  support,  protec- 
tion, comfort  and  society  of  her  husband. 
Beach  v.  Brown,  20  Wash.  266,  55  Pac.  46, 
43  L.  R.  A.  114,  72  Am.  St  Rep.  98 ;  Pretty- 
man v.  Williamson,  supra ;  Fratini  v.  Casllni, 
66  Vt  273,  29  Atl.  252,  44  Am.  St.  Rep.  843; 
Nichols  v.  Nichols,  147  Mo.  387,  48  S.  W.  947. 

The  alienation  of  the  affections  of  the  hus- 
'  band  is  often  the  means  by  which  his  separa- 
tion from  his  wife  Is  effected ;  that,  however, 
is  not  essential  to  her  cause  of  action.  4 
Sutherland  on  Damages,  p.  3771;  Nichols  ▼. 
Nichols,  147  Mo.  387,  401,  48  S.  W.  947. 

The  measure  of  damages  Is  such  a  sum  as 
the  jury  may  believe  from  the  evidence  will 
reasonably  compensate  the  plaintiff  for  the 
deprivation  and  loss  of  her  husband's  affec- 
tion, society,  comfort,  companionship,  protec- 
tion, support  and  aid;  as  well  as  the  destruc- 
tion of  her  happiness,  the  breaking  up  of  her 
home,  and  the  mental  pain  she  has  suffered. 
Prettyman  v.  Williamson,  supra;  Nichols  v. 
Nichols,  147  Mo.  387,  48  S.  W.  947. 

If^the  defendant  wilfully  and  maliciously 
committed  the  injury  or  wrong  complained 
of,  the  jury  may  In  addition  to  compensatory 
damages  award  the  plaintiff  such  damages  as 
they  may  consider  proper  as  a  punishment 
to  the  defendant  and  an  example  to  others. 
Prettyman  v.  Williamson,  supra. 


Defendant* a  Prayers. 

The  burden  Is  upon  the  plaintiff  to  satisfy 
the  jury  by  a  preponderance  of  the  evidence 
that  the  charges  contained  in  the  declaration 
are  true. 

The  jury  cannot  assume  the  charges  against 
the  defendant  to  be  true.  Waldron  ▼.  Wal- 
dron  (C.  C.)  45  Fed.  316. 

The  Jury  cannot  find  a  verdict  in  favor  of 
the  plaintiff  on  the  suspicion  that  the  acts 
charged  against  the  defendant  caused  the 
alienation  of  the  husband's  affections. 

The  jury  must  find  that  the  defendant 
caused  the  separation  and  alienation  of  the 
affections  of  the  husband  of  the  plaintiff,  and 
that  it  was  done  Intentionally  and  knowingly 
by  some  of  the  causes  alleged  in  the  declara- 
tion. Nevins  v.  Nevins,  68  Kan.  410,  75  Pac. 
492 ;  Waldron  v.  Waldron  (C.  C.)  45  Fed.  315 

The  defendant  cannot  legally  be  made  to 
answer  on  account  of  the  shortcomings  and 
misconduct,  if  any  exist,  of  the  husband  n»t 
caused  by  direct  and  active  interference  of 
the  defendant 

If  the  defendant  wrote  the  letters  con: 
plained  of  and  thereby  the  affections  of  the 
husband  of  the  plaintiff  were  alienated,  this 
will  not  warrant  a  verdict  for  the  plaintiff, 
unless  the  jury  be  satisfied  by  a  preponder- 
ance of  the  evidence  that  the  defendant 
wrote  them  wrongfully,  wickedly  and  un- 
justly, and  that  they  were  the  controlling 
cause  of  the  alienation. 

It  is  necessary  for  the  jury  to  ascertain 
first,  whether  the  affections  of  the  plaintiff's 
husband  were  really  alienated,  and  second, 
if  so,  what  was  the  controlling  cause  thereof. 

If  the  plaintiff  by  leaving  her  home  and 
refusing  to  return  when  requested  to  do  so 
by  her  husband  thereby  of  her  own  volition 
sacrificed  her  husband's  affections  and  de- 
prived herself  of  the  comfort,  fellowship, 
society,  aid  and  assistance  of  her  husband, 
the  verdict  should  be  for  the  defendant 

The  mere  saying  to  a  wife  by  her  husband 
"go  home  to  your  people"  1b  not  enough  to 
warrant  her  to  separate  herself  from  him 
and  refuse  to  return  to  him  when  so  request- 
ed by  him.  And  if  the  plaintiff  separated 
herself  from  her  husband  because  during  a 
quarrel  he  told  her  to  go  home  to  her  people, 
and  if  she  refused  to  return  when  requested 
to  do  so  by  her  husband,  the  plaintiff  cannot 
recover. 

BOYCE,  J,  charging  the  jury: 
Gentlemen  of  the  Jury:  This  action  was 
brought  by  Sadie  O.  Lupton,  the  plaintiff 
and  wife  of  Ralph  C.  Lupton,  against  Ger- 
true  M  Underwood,  an  unmarried,  woman, 
the  defendant,  to  recover  damages  for  an 
injury  to  the  right  of  property  of  her,  the 
plaintiff,  in  the  affections,  society,  and  sup- 
port of  her  husband,  alleged  to  have  been 
occasioned  by  the  defendant 

It  is  not  denied  that  the  plaintiff  Is  now, 
and  was  the  wife  of  Ralph  0.  Lupton  at  the 
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time  of  the  bringing  of  this  action,  and  has 
been  since  March  the  eighteenth,  A.  D.  1911; 
and  that  they  have  lived  separate  and  apart 
since  July  the  twenty-ninth,  the  same  year. 

The  plaintiff,  in  her  declaration,  charges, 
in  substance,  that  the  defendant,  on  certain 
days,  therein  mentioned,  In  the  months  of 
April  and  May,  A.  D.  1911,  and  on  divers 
other  days  between  those  dates,  respectively, 
and  the  commencement  of  this  action,  wrong- 
fully, wickedly,  and  unjustly  (1)  wrote  let- 
ters to  plaintiff's  husband,  and  thereby  coun- 
selled, induced,  and  prevailed  upon  her  hus- 
band to  disregard  the  duty  which  he  owed 
to  her,  and  thereby  his  affection  for  her  was 
alienated  and  destroyed,  and  by  means  there- 
of she  has  wholly  lost  and  been  deprived  of 
the  comfort,  fellowship,  society,  aid,  and 
assistance  of  her  husband  In  her  domestic 
affairs  which  she  ought  to  have  had  and 
otherwise  might  and  would  have  had;  (2) 
that  the  defendant,  in  like  manner,  became 
the  companion  of  the  plaintiff's  husband  at 
the  home  of  the  defendant  in  this  city  to  the 
loss  and  deprivation  of  the  plaintiff;  (3)  that 
the  defendant  in  like  manner,  enticed,  per- 
suaded, and  prevailed  upon  the  plaintiff's 
husband  to  separate  -himself  from  her,  by 
means  of  which,  and  on  no  other  account, 
she  lost  and  was  deprived  of  her  husband's 
affection,  assistance,  and  rights  of  consor- 
tium; (4)  that  the  defendant,  in  like  man- 
ner, enticed,  persuaded,  and  prevailed  upon 
the  plaintiff's  husband  to  frequently  meet 
her,  the  defendant,  at  her  said  home,  to  the 
loss  and  deprivation  of  the  plaintiff;  and 
(5)  that  the  defendant,  in  like  manner,  coun- 
selled, induced,  and  persuaded  the  plaintiff's 
husband  to  violate  his  marital  obligations 
and  to  cease  loving  the  plaintiff,  his  wife, 
whereby  his  affection  for  her  was  destroyed 
to  the  loss  and  deprivation  of  the  plaintiff. 
It  is  then  charged  that  by  means  of  the 
several  grievances  the  happiness  of  the  plain- 
tiff has  been  destroyed,  her  home  has  been 
broken  up,  and  that  she  has  been  caused 
great  mental  pain  and  suffering,  and  other- 
wise greatly  injured. 

The  defendant  has  pleaded  not  guilty  by 
which  she  absolutely  denies  the  commission 
of  the  several  complaints  of  the  plaintiff. 

The  defendant  admits  writing  the  several 
letters  to  plaintiff's  husband,  Introduced  in 
evidence  by  the  plaintiff. 

It  is  claimed  for  the  defendant  that  she 
had  known  the  plaintiff's  husband,  upwards 
of  ten  years;  that  he  had  boarded  with  her 
some  seven  or  eight  years  prior  to  and  up 
to  the  time  of  his  marriage  with  the  plain- 
tiff; and  that  he  had  for  a  long  time  at- 
tended to  business  matters  for  the  defend- 
ant It  is  admitted  tbat  the  plaintiff's  hus- 
band visited  the  home  of  the  defendant  after 
the  marriage — at  times,  it  Is  claimed,  at  the 
request  of  others,  and,  at  other  times,  for 
business  reasons;  and  it  Is  insisted  that  the 
relations  between  htm  and  the  defendant 
were  proper,  at  all  times.    The  defendant 


denies  that  the  said  letters  were  written  for 
the  purpose  of  alienating  or  destroying  the 
affections  of  plaintiff's  husband  for'  ber,  or 
for  the  purpose  of  inducing  a  separation  be- 
tween them.  And  it  is  urged  that  the  plain- 
tiff voluntarily  separated  herself  from  her 
husband;  and  that,  after  so  doing,  he  be- 
sought her  in  person  and  by  correspondence 
to  resume  marital  relations  with  him.  This 
is,  at  least,  a  partial  summary  of  the  con- 
tentions of  the  parties.  Your  recollection 
of  the  testimony  will  enable  you  to  supply 
any  omissions. 

[11]  We  are  not  permitted  to  make  any 
comment  upon  the  testimony;  the  Jury  be- 
ing made  the  exclusive  judges  of  the  cred- 
ibility of  the  witnesses  and  of  the  weight 
and  value  of  their  testimony.  Tour  duty  is 
to  carefully  consider  all  the  testimony,  and 
to  return  a  verdict  in  accordance  with  the 
preponderance  of  the  evidence,  considered  in 
connection  with  our  charge  to  you  upon  the 
law.  When  the  testimony  is  conflicting,  as 
In  this  case,  the  Jury  should  endeavor  to  rec- 
oncile it  If  they  cannot  do  so,  they  should 
accept  that  part  of  it  which  they  deem 
worthy  of  credit  and  reject  that  which  they 
deem  unworthy  of  credit,  taking  into  con- 
sideration all  the  testimony  adduced  and  the 
circumstances  surrounding  the  witnesses  re- 
spectively, their  means  of  Information  and 
opportunity  of  knowing  the  facts  of  which 
they  have  testified,  their  interest  or  bias,  if 
any,  and  their  manner  and  apparent  truth- 
fulness and  fairness  in  giving  their  testi- 
mony. 

[12]  Under  the  statutes  of  this  state  re- 
moving the  disability,  at  common  law,  of  a 
married  woman  to  sue  in  respect  to  her  prop- 
erty in  her  own  name  alone,  a  married  wo- 
man may  maintain  an  action  for  alienation 
of  her  husband's  affections.  Marriage  gives 
to  the  wife  the  same  right  of  conjugal  socie- 
ty as  it  does  to  the  husband.  Each  is  enti- 
tled to  the  comfort  companionship  and  affec- 
tion of  'the  other.  The  rights  of  the  one 
and  the  obligations  of  the  other  spring  from 
the  marriage  relation. 

Any  interference  with  these  rights,  wheth- 
er of  the  one  or  the  other — particularly  by 
a  stranger — is  a  violation,  not  only  of  nat- 
ural right,  but  also  of  a  legal  right  arising 
out  of  the  marriage  relation.  Bennett  v. 
Bennett,  116  N.  T.  584,  23  N.  E.  17,  6  L.  R. 
A.  553. 

Whoever,  therefore, .  by  the  alienation  of 
the  affections  of  a  wife's  hnsband,  deprives 
her  of  his  affections,  commits  a  wrong  against 
ber  property  rights  for  which  such  wrong- 
doer is  liable  to  respond  in  damages.  Elia- 
son  v.  Draper,  77  Atl.  572. 

[1 3]  The  basis  of  the  action  is  the  .loss  of 
conjugal  fellowship,  society  and  aid  of  the 
husband.  The  actionable  consequences  of 
the  Injury  of  the  wrong,  whenever  commit- 
ted, is  the  loss  of  consortium,  and  the  aliena- 
tion of  affections  is  a  matter  of  aggravation. 
And  It  to  not  essential,  therefore,  to  the 
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the  husband's  services,  or  any 
pecuniary  loss  whatever. 

tl*]  In  the  consideration  of  this  case,  yon 
may  assume  that  the  plaintiff's  husband,  who 
lived  and  oo-hablted  with  his  wife  from 
their  marriage  to  the  time  of  their  separa- 
tion, had,  during  that  time,  an  affection  for 
Ms  wife,  unless  you  find  testimony  rebutting 
the  presumption. 

[II]  The  issue  which  you  are  called  upon 

.  to  decide  is  not  whether  the  plaintiff  was 

Justified  In  leaving  her  husband  but  whether 

the  defendant  was  the  cause  of  the  alienation  i  ^  los8  of  hI;  ~ « 

and  loss  of  consortium.    It  must  appear  by  I     r,« i  tV    ""."TO   art 

a  preponderance  of  the  evidence  that  the  I  JlILl*  *oa  tod  '  *om 

alienation  and  loss  of  consortium  were  wrong  I  fiff  "il       «  C°ndn' 
#™ii„  —4 — l, ,.    _    ..     .  wiuug     tjjg  alienation  of 


WUllamson,  1  ^nnewUl,  224,  S9  AtL  TOL 

thl  Li    I™  flnd  from-  "»e  evidence  that 

any  ofaU  of  ,r°nifnUy   and  uniusUy'  by 
Z;"'11  °f  toe  acts  complained  of,  had  a 

feet  on«    f  ^UenCe   ln    alienating   the   af- 
To  IT  ?5  Ktte  Plalnt"^  husband,  your  ver- 

wm,i„  d.       «eS.Would  '  w  such  as  you  believe 
wou  d   reasonably  «,,  flpen8ate  the   plaintiff 

w  h^T  to  her    twin*.;  f°r  ^  loss  °f 
?£  ,h"Sb„a,nd!  C°m'°  *  and  society;  and  for 


/ram  the  evidence  that  the 
£t  was  effective  ln  causing 
the  affections  of  plaintiff's 

o—  .~  i  rh^  T^.«^S  Wf    ^t*11  and  malicious  toward 

the  plaintiffs  declaration  in  order  to  war- 1  ZJ?if.„J  ff'_yo    *  may,  in  such  event,  in  your 


fully  unjustly  and  effectively  caused  by  the  J  ^T 
ie!enla.n_^Ly  *?  .means  »nd  "  barged  ln  I  f^52i. 

war-| discretion,  a'wV 


rant  a  verdict  for  the  plaintiff.     It  is  not 


id  exemplary  or  punitive  dam- 


necessary  to  entitle  the  plaintiff  to  a  recov- t  25 i-  5  J™  *<>  compensatory  damages. 
ery  that  it  should  appear  that  the  defend-  fmnio,  T  to  warrant  the  awarding  of  ex- 
ant  s  conduct  was  the  sole  cause  thereof.  I  «„/,?♦,,  J*«es.  y°«  must  be  clearly  satls- 
It  is  sufficient  If  the  defendant's  conduct  was  I  £!rf  y  Me  evidence  that  the  defendant's  con- 
the  controlling  cause.     ""  **'«.-   ..-..-_"  !  duct  was  v «. ., „., — 


[1,]  If  ^  defend- 1     Tf  ..„„ 
ants  conduct  was  effective  in  causing  the  I  t,l   Ju 
injury   complained   of,   any   unhappiness   or  |  jE'  h™ 
even  separation  between  the  plaintiff  and  her   pl.atotl£r 
husband,  not  caused  by  the  defendant,  would    TT 
not  Justify  or  excuse  the  defendant  for  any    „i  df 
unlawful  interference  between  the  plaintiff 
and  her  husband;   for  even  if  it  should  ap-   ^"f 
pear  that  the  husband  had  little  or  no  affec-  11?      » 
ton   for  his  wife,  another  person  has  no 
right  to  interfere  to  cut  off  all  chance  of 
Its  springing  up  ln  the  future.     If  the  al- 
leged conduct  of  the  defendant  was  not  the 
controlling  cause  of  the  alienation,  the  plain- ' 
tiff  cannot  recover. 

Any  unhappiness  between  the  plaintiff  an 
ler  husband,  while  living  together,  not  1  A 
ng  induced  by  the  defendant,  would  i  *•" 
n  itself,  constitute  a  bar  to  the  plain'  **■ 
ictlon,  but  would  go  In  mitigation  or  r  •iflr8 
Ion  of  damages.  In  cases  of  this  char  adnc- 
he  extent  of  the  actual  injury  to  the  aeter, 
iff  will  of  course  depend  upon  the  p  '  Pl*in- 
itlons  between  the  plaintiff  and  '  *•<>*  *•■ 
and.     Evidence  in  mitigation  or  **  hus- 

f  damages  will,  therefore,  be  recei         reduction 
snds  to  show  that  the  plaintiff  '         red,  which 
nffered  less  Injury  than  would  <         **&  ln  *act 
probable  inference  from  the  ar         otherwise  be 
f.    It  Is  proper  therefore,  for 
',  in  mitigation  of  damages, 
'  the  action,  evidence,  If  an 
iy  unhappy  relations  betwr 
lsband,  not  caused  by  th 
ant  of  affection  for  ear 
ct  that  they  are  living  p 
e  circumstances  under 
>n  occurred.    These  r 
oper  for  your  consid 


/anton  and  malicious. 
flnd  from  the  evidence  that  plain' 
jband  alienated  his  affections  from 
without  the  Influence  of  the  alleged 
inct  and  interference  on  the  part  of 
fendant,  or  that  the  alienation  of  his 
ions   was   the   result    of  some   other 
,  over  which  the  defendant  did  not  ex- 
an   effective  influence,   your   verdict 
-uM  be  for  the  defendant 
in  conclusion,  your  verdict  should  be  for 
jat  party  in  whose  favor  the  evidence  pre- 
ponderates. 


damages,   to   deter 
unt  of  such  relatl 

little  by  reason 
nduct  of  the  defe 


.t  complained 
yon  to  consld- 
but  not  in  bar 
.y,  which  shows 
.•en  the  wife  and 
e  defendant,  any 
&  other,  and  the 
ipart,  together  with 
which  the  separa- 
ind  like  matters  are 
.eratlon,  in  mitigation 
mine  whether  on  ae- 
on, the  wife  lost  much 
of  the  alleged  acts  and 
ndant,  if  you  flnd  the  de- 


Verdict  for  plaintiff  for  $4,000. 

[18]  At  the  same  term  motions  for  a  new 
trial  and  in  arrest  of  Judgment  were  made, 
which  were  continued  to  the  January  term, 
when  after  argument,  and  an  expression  of 
opinion  by  the  court  that  the  verdict  render- 
ed was  excessive,  the  plaintiff  consented  to 
a  reduction  of  the  verdict  to  $2,500.  An  or- 
der was  accordingly  made  by  the  court,  that 
the  verdict  should  be  so  reduced,  and  the  mo- 
tions for  a  new  trial  and  ln  arrest  of  Judg- 
ment were  refused.  After  such  refusal  the 
defendant  made  application  for  an  enlarge- 
ment of  time  for  the  drawing  and  signing  a 
bill  of  exceptions  till  the  first  day  of  the 
March  term.  There  was  no  exception  taken 
or  proposed,  subsequent  to  the  trial  term. 
Neither  was  there  any  application  made  for 
an  enlargement  of  time  for  drawing  and 
signing  a  bill  of  exceptions  till  the  January 
term.  The  plaintiff  resists  the  defendant's 
application  on  two  grounds,  vix. : — 

(1)' Because  the  court  has  no  authority  to 
grant  the  application. 

(2)  Because,  even  if  It  had  the  power,  the 
enlargement  of  the  time  asked  for  would 
nevertheless  be  in  the  sound  discretion  of  the 
court,  and  in  the  exercise  of  such  discretion 
the  application  could  not  be  granted. 
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WILL,  G.  J.,  after  stating  the  mo- 
contentions  as  above,  delivered  the 
the  court: 

re    raised  In  the  present  case  two 
the  first  involving  the  power  of 
and  the  second  Involving  the  dis- 
the  court 

!  determination  of  the  first  ques- 
ids   entirely  upon  the  construction 
shall  place  upon  a  statute  of  this 
d  In  the  Revised  Code  at  851,  as 
jy  chapter  238,  25  Laws  of  Dela- 
ch  provides  that  "the  bill  of  ex- 
lust  be  drawn  in  form  and  signed 
a   term  in  which  the  exception  is 
unless    the   court  shall  otherwise 
."he  concluding  words,  "unless  the 
11  otherwise  order,"  constitute  the 
it,  and  were  Inserted  in  the  orlg- 
to   take  the  place  of  the  follow- 
::     "Unless  the  parties  otherwise 
l  the  assent  of  the  court" 
inltted  by  the  defendant  that  under 
lal  act  the  application  now  made 
be  granted,  but  it  is  insisted  that 
act  as  amended  It  may  be,  because 
Iment,  when  fairly  construed,  means 
»urt  may  make  an  order  enlarging 
'or  drawing  and  signing  exceptions, 
luring  the  term  at  which  they  were 
but  at   a  subsequent  term   until 
meat  is  entered  In  the  case.     It  is 
<y  the  defendant  that  it  would  be 
Me  to  hold  that  the  party  must  ln- 
ixpense   and  trouble   of   preparing 
ions  and  having  them  signed  before 
ssibly  know  whether  the  judgment 
gainst  him  or  not  because  he  can- 
there  is  a  decision  on  his  motion 
r  trial,  know  whether  he  will  sue 
rlt  of  error  or  not 
intiff  replies  that  the  drawing  and 
!  the  exceptions  Is  an  entirely  dlf- 
tter  from  suing  out  the  writ  of  er- 
while  the  latter  must  follow  the 
nal  judgment  the  former  may  pre- 
and  that  the  requirement  of  the 
es  not  necessarily  subject  the  par- 
ole and  expense  because  if  the  ex- 
re  not  drawn  and  signed  during 
when  prepared  it  entails  no  hard- 
ake  application  at  such  term  for 
unent  of  time.    It  is  insisted  that 
pplication  is  in  no  wise  dependent 
fesuance  of  the  writ  of  error.    The 
iontends   that    the   effect    of   the 
t  was,  not   to  enlarge   the  time 
Sxception  might  be  drawn  and  slgn- 
Wy  to  give  the  court  the  power  to 
I  time  without  agreement  of  coun- 
Ife  prior  to  the  amendment  if  coun- 
\  agree  the  court  could  not  adjourn 
vlng  reasonable  time  for  preparing 
;  exceptions,  and  it  was  to  'obviate 
tlty  and  embarrassment  that  the 
tended.    The  court  are  of  the  opln- 


tMmt 


ion  that  this  contention  is  sound  and  reason- 
able. It  Is  admitted  by  the  defendant  as  we 
have  stated,  that  prior  to  the  amendment  of 
the  statute  such  an  application  as  she  now 
makes  could  not  have  been  granted.  We 
think  the  only  additional  authority  confer- 
red upon  the  court  by  the  amendment  is 
to  enable  them  to  extend  the  time  without 
agreement  of  counsel.  The  statute  contem- 
plated, after  amendment  as  before,  that  the 
exceptions  should  be  drawn  and  signed  dur- 
ing the  term  at  which  they  were  proposed 
unless  an  enlargement  of  the  time  was  then 
asked  for  and  granted.  If  counsel  sees  fit  to 
move  for  a  new  trial,  or  for  an  arrest  of 
judgment  at  the  trial  term,  and  such  motion 
is  continued,  the  requirement  that  he  shall  at 
the  same  term  apply  for  an  extension  of  the 
time  for  signing  his  bill  of  exceptions  to 
the  next  term,  entails  no  expense  and  Im- 
poses no  hardship.  He  Is  not  obliged  to  pro- 
cure a  copy  of  the  record,  draw  out  his  ex- 
ceptions or  have  them  signed,  before  final 
judgment  is  entered  in  the  ease,  but  only  to 
ask  the  court,  before  the  adjournment  of  the 
term  at  which  the  exception  was  proposed, 
for  an  enlargement  of  the  time  during  which 
his  exceptions  may  be  signed.  This  is,  we 
think,  a  fair  and  reasonable  construction  of 
the  statute  based  upon  Its  language,  and  the 
manifest  Intent  of  the  amendment,  which  was 
simply  and  solely  to  authorize  the  court  to 
enlarge  the  time  without  any  agreement  of 
counsel. 
The  application  of  the  defendant  Is  refused.. 


STALLETO  ▼.  PLUMLET  &  SARGENT. 

(Supreme  Court  of  Vermont    'Windsor.     Feb. 

13,  IMS.) 

1.  Work  and  Labor  (J  30*)— Actions— Evi- 
dence— Sufficiency. 

In  an  action  for  cutting  timber  under  a 
contract  to  cut  all  the  trees  on  certain  lots 
where  plaintiff  testified  that  he  was  directed  by 
defendant  to  stop  cutting,  a  directed  verdict 
for  defendant  on  the  ground  that  plaintiff  was 
only  told  to  stop  cutting  on  the  land  of  an  ad- 
joining owner,  and  hence  had  not  shown  any 
excuse  for  the  abandonment  of  the  contract, 
was  properly  denied. 

[Ed.  Note.— For  other  cases,   see  Work  and 
Labor,  Cent  Dig.  ||  59-65;   Dec.  Dig.  {  30.*] 

2.  Work  and  Labor  ({  30*)— Actions— In- 
structions. 

In  an  action  for  the  value  of  services  in 
cutting  timber,  where  the  trial  proceeded  on  the 
theory  that  the  timber  cut  on  the  land  of  an 
adjoining  owner  was  to  be  taken  into  account 
and  adjusted,  and  evidence  was  introduced  to, 
show  the  damage  by  reason  of  cutting  such 
timber  improperly,  and  the  claim  that  plaintiff 
was  not  entitled  to  pay  for  such  timber  was 
first  raised  in  the  argument  to  the  jury,  the 
court  properly  denied  an  instruction  that  plain- 
tiff could  not  recover  for  such  timber. 

[Ed.  Note.— For  other  cases,   see  Work  and 
Labor,  Cent  Dig.  |§  59-«6;    Dec.  Dig.  {  30.*1 

3.  Work  and  Labor  (|  30*)— Actions— In- 
structions. 

In  an  action  for  services  in  cutting  timber, 
where  plaintiff's  testimony  tended  to  show  that 
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the  cutting  of  timber  on  the  land  of  an  adjoin- 
ing owner  was  dne  to  defendant's  fault,  and 
not  to  his  own,  an  instruction  that  defendants 
were  entitled  to  retain  a  reasonable  sum  of 
money  for  their  own  protection,  as  otherwise 
money  might  have  become  due  and  payable  to 
plaintiff  by  reason  of  his  cutting  over  the  line, 
was  properly  denied. 

[Ed.  Note.— For  other  cases,  see  Work  and 
Labor,  Cent  Dig.  |§  59-65 ;   Dec.  Dig.  {  30.*] 

4.  Trial  (I  191*)— i Actions— Instructions. 

Where  plaintiff  claimed  that  he  was  direct- 
ed by  defendants  to  cease  cutting  timber  under 
a  contract  requiring  him  to  cut  aH  trees  on 
certain  lots,  and  sued  for  the  value  of  the  work 
done  under  the  contract,  an  instruction  that, 
under  the  contract,  the  pay  for  cutting  would 
become  due  within  a  reasonable  time  after  the 
cutting,  and  that  it  was  for  the  jury  to  say 
what  a  reasonable  time  was,  was  properly  de- 
nied because  it  assumed  that  the  contract  was 
still  in  force. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  1!  420-431,  435 ;    Dec.  Dig.  |  191.*] 

5.  Trial  (§  280*)— Exceptions  to  Inbtruc- 
tions-^sufficiency. 

In  an  action  for  services  In  cutting  timber 
under  a  contract  requiring  the  cutting  of  all 
trees  on  certain  lots,  plaintiff  testified  that  de- 
fendant told  him  to  stop  cutting,  and  that  be 
thereupon  stopped.  Defendant's  evidence  tend- 
ed to  show  that  plaintiff  was  told  to  stop  cut- 
ting on  the  land  of  an  adjoining  owner,  but 
to  finish  the  job  on  the  land  covered  by  the 
contract  On  cross-examination  plaintiff  made 
statements  that  he  stopped  cutting  because  he 
did  not  get  his  pay  when  be  wanted  it  and  be- 
cause it  got  so  late  that  the  bark  would  not 
peel.  The  court  told  the  jury  to  determine  just 
what  was  said  at  the  time  plaintiff  was  told  to 
stop  cutting,  and  whether  plaintiff  understood, 
and  had  a  right  to  understand,  that  defendant 
ordered  him  to  do  no  more  work  under  the  con- 
tract Defendant  excepted  on  the  ground  that 
the  court  had  no  right  to  quote  or  rehearse  one 
part  only  of  the  testimony  of  plaintiff  and  de- 
fendant without  quoting  plaintiff's  further  tes- 
timony, because  it  did  not  allow  the  jury  to 
consider  the  reasons  given  by  plaintiff  Inconsist- 
ent with  the  position  taken  by  him.  Held 
that  while  inapt  and  somewhat  obscure,  this 
exception  sufficiently  raised  the  question  wheth- 
er the  charge  was  erroneous  in  not  calling  the 
jury's  attention  to  what  the  plaintiff  said  on 
cross-examination  as  to  his  reasons  for  stopping 
cutting. 

[Ed.  Note.— For  other  cases,  Bee  Trial,  Cent 
Dig.  |g  691-693;   Dec  Dig.  |  280.»] 

6.  Work   and  Labor  ({  30*)— Actions— In- 
structions. 

The  failure  of  such  Instruction  to  direct 
the  jury's  attention  to  the  cross-examination  in 
effect  excluding  it  from  their  consideration  was 
reversible  error,  since,  the  case  having  been 
submitted  on  the  theory  that  defendant  termi- 
nated the  contract  plaintiff  wonld  not  have 
been  entitled  to  recover  if  he  stopped  cutting 
for  the  reasons  stated  by  him  on  his  cross-ex- 
amination. 

[Ed.  Note. — For  other  cases,  see  Work  and 
Labor,  Cent  Dig.  H  59-65 ;    Dec.  Dig.  f  80.*] 

Exceptions  from  Windsor  County  Court; 
William  H.  Taylor,  Judge. 

Action  by  Frank  Stalleto  against  Plumley 
&  Sargent  Judgment  for  plaintiff,  and  de- 
fendant brings  exceptions.  Reversed  and 
remanded.. 

Argued  before  ROWELL,  C.  J.,  and  MUN- 
SON,  WATSON,  HASELTON,  and  POW- 
ERS, JJ. 


C.  V.  Poulin,  of  Rutland,  and  Julias  A 
Willcox,  of  Ludlow,  for  plaintUfc  Stfckmrr 
Sargent  &  Skeels,  of  Ludlow,  for  defendant- 

ROWELL,  O.  3.  General  assumpsit.  The 
plaintiff,  as  shown  by  bis  specifications,  seek* 
to  recover  for  work  and  labor  done  and  per- 
formed by  him  for  the  defendants  In  cuttinr 
and  peeling  pulp  wood  as  per  a  written  con- 
tract between  them,  dated  May  8,  1911,  ail 
for  catting  10  cords  of  hardwood  under  the 
same  contract  The  contract  called  for  the 
cutting  by  the  plaintiff  of  all  the  hard  wolv 
and  soft  wood  trees  on  three  certain  lots  i-. 
Chester  in  varyiiig  quantities  in  specifier, 
times.  The  plaintiff  stopped  work  beforr 
the  completion  of  the  contract,  and  see£> 
to  recover,  not  upon  the  contract,  bat  for 
what  he  has  done  under  the  contract,  claim- 
ing that  the  defendants,  without  his  fault 
put  an  end  to  it 

[1]  The  defendants  moved  for  a  verdict 
for  that  the  plaintiff,  not  having  shown  per- 
formance of  the  contract  on  his  part,  was 
not  entitled  to  recover  anything  in  an  actkn. 
of  general  assumpsit;  he  not  ha  vine  shove 
that  he  was  forced  to  abandon  the  contract 
by  reason  of  any  act  or  failure  of  the  de- 
fendants, the  only  evidence  being  that  they 
told  him-  not  to  cut  another  stick  on  the 
Woodbnry-Barnard  lot,  which  adjoined  oo* 
of  the  defendants'  lots  mentioned  in  the  con- 
tract, but  which  they  did  not  own.  This 
motion  was  properly  overruled,  for  the  piaii 
tiff's  evidence  tended  to  show  that  without 
fault  on  his  part  the  defendants  told  bin. 
to  stop  further  work  under  the  contract 
which  he  accordingly  did,  and  his  claim  was 
that,  the  defendants  having  thus  pat  an  end 
to  the  contract,  he  was  entitled  to  recover  as 
much  as  he  merited  for  work  done  under  it 
This  position  is  impregnable  against  the  as- 
sault of  the  motion. 

[2]  The  defendants  requested  the  court  to 
charge  that  the  plaintiff  could  recover  noth- 
ing for  cutting  on  the  Woodbury-Barnard  lot 
It  appears  from  the  charge  that  this  claim 
was  first  made  in  argument  to  the  Jury. 
But  the  court  held  that  the  defendants  were 
not  warranted  In  taking  this  position  at  thai 
stage  of  the  case,  because  the  trial  had  pro- 
ceeded upon  the  theory  that  that  cutting  eras 
to  be  taken  Into  account  and  adjusted,  and 
considerable  evidence  had  been  introduced 
tending  to  show  what  the  damage  was  by 
reason  of  cutting  that  wood  Improperly,  and 
as  to  its  being  cut  into  pulp  wood  when  it 
was  more  suitable  for  saw  timber,  and  that  I 
the  defendants  directed  the  plaintiff  to  gi> 
ahead  and  complete  the  cutting  of  what 
was  felled,  and  peel  and  pile  it  under  the 
contract  So  the  court  treated  the  cutting 
on  the  Woodbury-Barnard  lot  as  the  case 
was  conducted  the  same  as  it  treated  the 
other  cutting,  except  as  to  why  the  plaintiff 
cot  there — whether  It  was  his  fault  or  the 
defendants'  fault,  as  to  which  the  testimony 
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was  conflicting.  This  request,  therefore,  was 
properly  denied. 

[3]  The  defendants  also  requested  the 
court  to  charge  that  they  were  entitled  to 
retain  a  reasonable  sum  of  money  for  their 
own  protection,  for  otherwise  money  might 
have  become  due  and  payable  to  the  plain- 
tiff by  reason  of  his  cutting  over  the  line. 
But  the  court  could  not  comply  with  this  re- 
quest, because,  If  for  no  other  reason,  plain- 
tiff's testimony  tended  to  show  that  it  was 
not  his  fault,  but  the  defendants',  that  be 
cut  over  the  line. 

[4]  The  defendants  also  requested  the 
court  to  charge  that  under  the  contract  the 
pay  for  cutting  would  become  due  from  time 
to  time  within  a  reasonable  time  after  the 
cutting,  and  that  It  was  for  the  jury  to  say 
what  was  a  reasonable  time.  But  this  re- 
quest is  not  tenable  because  it  assumes  that 
the  contract  was  still  in  force,  whereas  the 
plaintiff's  claim  Is,  as  we  have  pointed  out, 
that  it  was  abrogated  by  the  wrongful  act 
of  the  defendants;  and  this  his  testimony 
tended  to  show. 

[6, 6]  It  appeared  that  about  the  1st  of 
August  it  was  discovered  that  the  plaintiff 
was  cutting  on  the  Woodbury-Barnard  lot, 
which  was  outside  the  territory  covered  by 
the  contract  The  plaintiff's  evidence  tended 
to  show  that,  when  that  was  discovered,  the 
defendant  Sargent  told  him  to  stop  cutting, 
and  that  thereupon  he  did  stop.  The  de- 
fendants' evidence  tended  to  show  that  what 
was  said  was  that  the  plaintiff  should  stop 
cutting  up  there,  but  should  finish  cutting  up 
the  trees  that  were  cut  down,  and  peel  "and 
pile  that,  and  then  go  down  to  the  land  cov- 
ered by  the  contract  and  finish  up  the  Job. 
The  court  told  the  jury  that  they  would  first 
have  to  determine  Just  how  this  thing  hap- 
pened, and  what  was  said.  The  court  then 
put  it  to  the  jury  to  find  whether  the  plain- 
tiff understood  from  what  was  said,  and  had 
a  right  to  understand,  that  the  defendants 
ordered  him  to  do  no  more  work  under  the 
contract,  because  It  must  amount  to  that  in 
order  to  justify  the  plaintiff  in  stopping  at 
that  time  and  falling  to  complete  the  con- 
tract. The  court  did  not  charge  further  nor 
otherwise  on  that  subject  The  defendants 
excepted  to  this  part  of  the  charge  for  that 
the  court  had  no  right  to  quote  or  rehearse 
to  the  jury  one  part  of  Sargent's  testimony 
and  that  alone;  and  for  that  the  court  had 
no  right  to  quote  the  testimony  of  the  plain- 
tiff as  to  what  Sargent  Bald  when  he  came 
onto  the  lot  and  discovered  that  the  plaintiff 
had  got  over  the  line,  without  quoting  the 
testimony  of  the  plaintiff  further  on  because 
it  did  not  allow  the  Jury  to  take  Into  con- 
sideration the  reason  the  plaintiff  himself 
gave,  which  was  inconsistent  with  such  posi- 
tion. But  while  the  language  of  this  excep- 
tion Is  Inapt  and  somewhat  obscure,  we  think 
it  clear  enough  to  give  the  court  to  under- 


stand that  the  defendants  were  thereby 
claiming  that  its  charge  was  erroneous  in 
not  calling  the  attention  of  the  Jury  to  what 
the  plaintiff  said  on  cross-examination,  to 
the  effect  that  he  stopped  cutting  because  he 
did  not  get  his  pay  when  he  wanted  it;  and 
on  cross-examination  he  gave  that  more  than 
once  as  his  reason  for  stopping.  He  also  said 
that  he  stopped  because  the  bark  on  the  other 
lots  would  not  peel,  it  had  got  so  late.  Now, 
as  the  court  told  the  jury,  it  was  neces- 
sary to  recovery  that  the  plaintiff  should 
have  understood,  and  have  bad  a  right  to 
understand,  that  the  defendants  ordered 
him  to  do  no  more  work  under  the  contract 
and,  in  effect  that  he  should  have  quit  the 
job  for  that  reason.  But  in  determining  that 
question  the  jury  was  virtually  confined  by 
the  charge  to  what  was  Bald  on  the  lot  as 
above  stated,  and  to  the  way  It  was  said 
and  the  circumstances  in  which  It  was  said. 
This  amounted  to  excluding  from  the  con- 
sideration of  the  jury  what  the  plaintiff  said 
on  cross-examination  about  quitting  because 
he  was  not  paid  and  because  the  bark  would 
not  peel.  If  this  had  been  brought  to  the 
attention  of  the  Jury  In  connection  with 
what  was  said  on  the  lot  and  how  the  plain- 
tiff understood  that  It  might  have  been 
found  that  he  did  not  quit  because  the  de- 
fendants told  him  to,  but  because  he  had  not 
been  paid,  which  would  have  defeated  recov- 
ery, as  the  case  was  put  to  the  Jury.  Here 
Is  reversible  error. 
Judgment  reversed  and  cause  remanded. 


SOMERVHiLE  LUMBER  CO.  t.  MACKRES. 

(Supreme  Court  of  Vermont    Orleans.    Feb. 
22,  1913.) 

1-  Judgment  ($  17*)— Validity— Process. 

Where  a  foreign  corporation,  doing  busi- 
ness within  the  state,  did  not  designate  a  resi- 
dent agent  upon  whom  process  against  it  could 
be  served,  service  of  process  by  attachment 
of  the  corporation's  property  in  accordance 
with  P.  S.  1450,  1458,  is  sufficient  not  only  to 
bring  the  property  attached  within  the  custody 
of  the  court,  but  to  support  a  personal  judg- 
ment 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  §§  25-33,  157,  422;   Dec  Dig.  §  17.*] 

2.  Corporations   (|  670*)— Foreign  Corpo- 
ration—Service  or  Process. 

Where  a  foreign  corporation  is  served  by 
attachment  it  i*  not  necessary  for  the  return 
to  negative  the  appointment  of  a  process  agent; 
that  mode  of  service  not  being  primary,  but 
only  additional. 

[Ed.  Note. — For  other  cases,  see  Corpora- 
tions, Cent  Dig.  J{  2628-2639;  Dec.  Dig.  § 
670.*] 

S.  Judgment   (|  173*)  —Judgment  bt  De- 
fault—Audita  Querela. 

Where  an  audita  querela,  to  set  aside  a 

judgment  by  default  was  tried  on  its  merits, 

the  judgment  should  be  for  defendant  instead 

of  for  the  dismissal  of  the  writ 
[Ed.   Note.— For  other  cases,   see  Judgment, 

Cent  Dig.  f  840;  Dec.  Dig.  |  173.*] 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  ft  Am.  Dig.  Key-No.  Series  as  Rep'r  Indexes 
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Exceptions  from  Orleans  County  Court; 
Alfred  A.  Hall,  Judge. 

Audita  querela  by  the  Somervllle  Lumber 
Company  against  Henry  0.  Mackres.  There 
was  a  judgment  pro  forma  that  the  writ  be 
dismissed,  and  plaintiff  excepts.  Exceptions 
overruled. 

Argued  before  ROWELL,  0.  J.,  and  MUN- 
SON,  WATSON,  HASELTON,  and  POW- 
ERS, JJ. 

B.  E.  Bullard,  of  Hardwlck,  for  plaintiff. 
Horace  F.  Graham,  of  Craftsbury,  for  de- 
fendant. 

ROWELL,  C.  J.  This  is  audita  querela  to 
set  aside  a  Judgment  by  default,  rendered 
against  the  plaintiff  in  favor  of  the  defendant 
in  the  Orleans  county  court  The  action  in 
which  said  judgment  was  rendered  was  com- 
menced by  the  defendant,  .a  resident  of  this 
state,  on  March  10, 1910,  before  and  at  which 
time  the  plaintiff  was  a  Massachusetts  corpo- 
ration, having  Its  principal  place  of  business 
in  Somervllle  in  that  state,  but  owning  real 
estate  and  personal  property  in  Craftsbury, 
Albany,  and  Greensboro  in  this  state,  and 
had  for  two  years  or  more  carried  on  a  lum- 
bering business  In  Vermont  Said  property 
was  in  charge  of  one  Chase,  a  stockholder 
of  the  plaintiff's  since  its  organization,  resi- 
dent in  Craftsbury,  and  in  charge  of  the 
plaintiff's  Vermont  business — employed  help, 
superintended  the  work,  kept  the  books,  etc. 
— and  as  the  court  below  finds,  was  on  said 
10th  day  of  March,  and  for  about  two  years 
prior  thereto  and  since  had  been,  the  agent 
and  manager  of  plaintiff's  business  In  Ver- 
mont and,  at  the  time  the  writ  was  served, 
was  the  lessee  of  plaintiff's  mill  In  Crafts- 
bury, and  the  custodian  of  its  property. 

On  the  Utb  of  said  March,  the  writ  was 
served  by  duly  attaching  the  plaintiff's  real 
estate  and  personal  property,  In  all  three  of 
said  towns,  by  leaving  copies  in  the  offices 
of  the  clerks  thereof,  with  the  officer's  re- 
turn thereon  Indorsed.  The  return  further 
shows  that  on  said  last-mentioned  day,  at 
Greensboro,  the  officer  delivered  to  said 
Chase,  describing  him  as  a  stockholder  and 
agent  of  this  plaintiff,  a  copy  of  the  writ 
with  a  list  and  description  of  the  property 
and  estate  attached,  and  the  return  thereon 
Indorsed ;  and  it  appears  that  Chase  Imme- 
diately forwarded  said  copy  to  the  plaintiff 
at  Somervllle.  Not  until  some  time  after 
suit  brought  did  the  plaintiff  designate  an 
agent  resident  in  this  state  upon  whom  pro- 
cess against  it  could  be  served  here,  as  re- 
quired by  statute. 

[1]  The  statute  provides  that  when  real  es- 
tate is  attached,  a  true  and  attested  copy 
of  the  attachment  with  a  description  of 
the  estate  attached,  shall  be  delivered  by 
the  officer  serving  the  same  to  the  party 
whose  estate  is  attached,  or  left  at  his  last 
and  usual  place  of  abode;  and  that  the  of- 
ficer shall  leave  a  like  copy  of  the  attach- 
ment with  a  description  of  the  estate  attach- 


ed, in  the  office  where  by  law  a  deed  of  iht 
estate  is  required  to  be  recorded ;  and,  ;.' 
the  party  whose  estate  is  attached  does  nc: 
reside  in  the  state,  that  a  copy  shall  be  6t 
livered  to  his  tenant,  agent  or  attorney;  and. 
if  no  such  tenant  agent,  or  attorney  fc 
known,  then  such  copy,  with  the  officer's  re- 
turn thereon,  lodged  in  the  office  where  by 
law  a  deed  of  the  estate  is  required  to  be 
recorded,  shall  be  sufficient  service.  P.  S 
1450.  The  statute  also  provides  that  whet 
the  goods  or  chattels  of  a  person  are  attach- 
ed at  the  suit  of  another,  a  copy  of  the  at- 
tachment and  a  list  of  the  articles  attached 
attested  by  the  officer  serving  the  same,  glial 
be  delivered  to  the  party  whose  goods  a 
chattels  are  attached,  or  left  at  the  bouse  of 
his  then  usual  abode,  etc.;  and,  If  such  per- 
son is  not  an  inhabitant  of  the  state,  that 
such  copy  shall  be  left  with  his  known  agent 
or  attorney,  and,  for  want  thereof,  at  the 
place  where  such  goods  or  chattels  were  at 
tached.     P.  S.  1458. 

Thus  it  appears,  the  plaintiff  not  bavin.- 
designated  a  process  agent  according  to  tb~ 
statute,  that  the  service  of  the  writ  was  is 
strict  compliance  with  the  statute  in  case 
of  nonresident  defendants,  and  therefore  suf- 
ficient, not  only  to  bring  the  property  attach 
ed  within  the  custody  and  control  of  the  la? . 
and  subject  it  to  the  satisfaction  of  the  jud< 
ment  obtained  in  the  action,  but  also  to  mat  • 
that  judgment  good  as  a  personal  judgment. 
This  is  so  because,  there  being  no  statute 
specifically  relating  to  the  service  of  process 
on  foreign  corporations  doing  business  In  this 
state  other  than  the  one  requiring  them  to 
appoint  a  process  agent,  they  must  be  taken 
If  they  omit  that  to  assent  to  be  served  with 
process  the  same  as  other  nonresident  de- 
fendants are  served ;  or,  In  other  words,  they 
must  take  the  law  in  that  regard  as  they  fo<i 
It.  Thus  in  Attorney  General  v.  Bay  State 
Mining  Co.,  9ft  Mass.  148,  153,  96  Am.  P«v. 
717,  It  Is  said  that  a  corporation  that  estab- 
lishes a  domicile  of  business  in  a  state  other 
than  that  of  its  creation  must  take  that  dom- 
icile as  Individuals  are  always  understood  V> 
take  it  subject  to  the  responsibilities  and 
burdens  Imposed  by  the  laws  it  finds  in  force 
there. 

In  Pennoyer  v.  Neff,  95  U.  S.  714,  24  L.  Ed 
565,  the  court  had  occasion  to  consider  at 
length  the  manner  in  which  state  courts  can 
acquire  jurisdiction  to  render  a  personal 
judgment  against  nonresidents  that  will  be 
received  as  evidence  In  the  federal  courts, 
and  held  that  personal  service  of  citation  oc 
the  party  or  bis  voluntary  appearance  wa*. 
with  some  exceptions,  essential  to  such  juri.^ 
diction.  The  exceptions  referred  to,  the  court 
said,  relate  to  cases  where  proceedings  art- 
taken  In  a  state  to  determine  the  status  of 
one  of  Its  citizens  towards  a  nonresident.  ■■- 
where  the  party  has  agreed  to  accept  a  no- 
tification to  others,  or  service  on  them  as  , 
citation  to  himself. 

In  St  Clair  v.  Cox,  106  U.  S.  350,  1  Sup 
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Ct.  354,  27  L.  Ed.  222,  it  Is  said  that  this 
doctrine  applies  In  all  Its  force  to  personal 
judgments  of  state  courts  against  foreign 
corporations;  that  the  court  rendering  such 
a  judgment  must  have  acquired  jurisdiction 
of  the  party  by  personal  service  or  voluntary 
appearance,  whether  the  party  is  a  corpora- 
tion or  a  natural  person,  there  being  only  this 
difference,  namely,  that,  as  a  corporation  is 
an  artificial  person,  It  can  act  and  be  reached 
only  through  agents,  and  therefore  process 
against  it  must  be  served  on  its  agents,  who 
must  be  such  as  may  properly  be  deemed  its 
representatives  for  that  purpose;  and  that 
service  upon  such  an  agent  is  the  same  as 
IJersonal  service  upon  the  corporation  Itself. 

What  is  said  in  Hill  v.  Warren,  64  Vt  73, 
about  certain  methods  of  service  not  being 
alternative  but  successive,  has  no  applica- 
tion here,  for  that  was  said  of  a  method  that 
the  statute  expressly  made  successive. 

[2]  But  here  it  was  not  necessary,  as 
claimed,  for  the  return  to  negative  the  ap- 
pointment of  a  process  agent  by  the  plaintiff, 
for  we  construe  that  statute  not  to  make 
that  mode  of  service  primary,  but  only  addi- 
tional. A  similar  statute  is  thus  construed 
in  Mutual  Reserve  Fund  Association  v.  Cleve- 
land Woolen  Mills,  27  C.  C.  A.  212,  82  Fed. 
508. 

[3]  The  judgment  below  is  not  apt  It  dis- 
missed the  writ,  whereas  it  should  have  been 
judgment  foe  the  defendant,  as  the  case  was 
tried  on  its  merits.  Foss  v.  Witham,  9  Allen 
(Mass.)  572.  But  we  let  it  stand,  neverthe- 
less. 

Judgment  affirmed. 


ALLEN  LUMBER  CO.  v.  HIGUERA. 

(Supreme  Court  of  Vermont.     Washington. 
Feb.  14,  1913.) 

1.  Appeal  and  Error  (g  274*)— Exceptions 
— Sufficiency. 

A  general  exception  to  the  court's  findings 
and  judgment  does  not  raise  the  question 
of  the  sufficiency  of  the  evidence  to  sustain  any 
particular  finding. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Krror,  Cent  Dig.  gg  1631-1645;  Dec.  Dig.  g 
274.*] 

'J.  Trover  and  Conversion  (g  9*)— Demand 
—Necessity. 

Where  defendant  had  used  plaintiff's  lum- 
ber placing  it  out  of  his  power  to  restore  it,  a 
demand  for  its  return  was  not  essential  to  es- 
tablish a  conversion. 

[Ed.  Note.— For  other  cases,  see  Trover  and 
Conversion,  Cent.  Dig.  gg  58-83;  Dec.  Dig. 
S  9.*] 

3.  Sales  (g  202*)— Transfer  or  Title— Pay- 
ment of  Price— Necessity. 

Where  a  sale  was  for  cash  on  delivery,  ti- 
tle with  the  right  to  possession  remained  in 
the  seller  even  after  delivery  until  payment  was 
made,  unless  the  seller  waived  his  right  to  treat 
the  sale  as  a  cash  transaction. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  g§  542-551;    Dec.  Dig.  g  202.*] 


4.  Sales    (g  202*)  — ■  Time  of  Payment  — 
Waiver. 

A  buyer  of  lumber  to  be  paid  for  on  de- 
livery failed  to  make  such  payment  The  sell- 
er called  on  him,  and  was  told  that  the  money 
would  be  sent  as  soon  as  the  buyer's  boy  came. 
Not  having  received  payment,  the  seller  again 
called,  and  was  again  told  that  payment  would 
be  made  soon,  and  told  the  buyer  that  he  must 
have  the  money  or  the  lumber.  A  few  days 
later  he  again  told  him  the  same  thing.  The 
buyer  used  the  lumber,  and  never  paid  for  it 
Heldj  that  the  facts  did  not  show  any  consent 
to  give  credit  or  intent  to  waive  the  right  to 
treat  the  sale  as  a  cash  transaction,  and  hence 
the  buyer,  not  having  obtained  title,  was  liable 
for  a  conversion. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  gg  542-551;    Dec  Dig.  g  202.*] 

5.  Appeal  and  Error  (g  268*)  —  Record  — 
Statutory  Provisions. 

Where  the  facts  found  by  the  court  upon 
which  judgment  was  rendered  were  reduced  to 
writing  and  signed  by  the  court  and  filed  as  re- 
quired by  P.  S.  1982,  under  the  provision  of 
that  section,  that  no  other  or  different  facts  at 
issue  in  the  cause  shall  be  allowed  in  the  bill 
of  exceptions,  except  such  as  relate  to  the 
admission  or  rejection  of  evidence,  a  recital  in 
the  finding  referring  to  the  transcript  and  mak- 
ing it  a  part  thereof  for  any  proper  purpose  in 
connection  with  the  findings  did  not  justify  ref- 
erence to  the  transcript,  where  no  exception 
was  taken  to  the  sufficiency  of  the  evidence  to 
sustain  any  of  the  findings  or  claim  made  that 
a  finding  which  was  not  made  should  have  been 
made. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  gg  1596-1608;  Dec.  Dig.  g 
268.*] 

6.  Trover  and  Conversion   (g  68*)— Find- 
ings—Sufficiency. 

In  an  action  for  the  conversion  of  lumber 
sold,  to  be  paid  for  on  delivery,  findings  that 
it  was  not  so  paid  for,  that  in  a  few  days  the 
seller  called  on  the  buyer  about  the  matter  and 
was  told  that  the  money  would  be  sent,  that 
it  was  not  sent,  and  the  seller  again  called  and 
insisted  on  having  the  money  or  the  lumber, 
and  in  a  few  days  again  told  the  buyer  the 
same  thing,  were  not  substantially  insufficient  as 
to  the  length  of  time  elapsing  between  the  sev- 
eral occurrences  mentioned. 

lEd.  Note. — For  other  cases,  see  Trover  and 
Conversion,  Cent  Dig.  gg  304-807;  Dec  Dig. 
g  68.*] 

7.  Trover  and  Conversion  (g  68*)— Find- 
ings—Sufficiency. 

In  an  action  for  conversion  of  lumber  sold 
by  plaintiff  to  defendant,  a  finding  that  plaintiff 
refused  credit  and  insisted  that  the  transac- 
tion must  be  a  cash  one,  and  that  defendant 
agreed  to  pay  cash  on  delivery,  was  not  insuf- 
ficient because  of  the  failure  to  find  what 
plaintiff's  understanding  was  as  to  when  pay- 
ment would  be  made  since  it  stated  the  con- 
tract, and  the  contract  expressed  the  under- 
standing of  the  parties. 

[Ed.  Note. — For  other  cases,  see  Trover  and 
Conversion,  Cent.  Dig.  gg  304-307;  Dec  Dig. 
g  68.*] 

Exceptions  from  Washington  County  Court; 
E.  L.  Waterman,  Judge. 

Action  by  the  Allen  Lumber  Company 
against  E.  Hlguera.  Judgment  for  plaintiffs, 
and  defendant  brings  exceptions.    Affirmed, 

Argued  before  ROWELL,  C  J.,  and  MUN- 
SON,  WATSON,  HASELTON,  and  POW- 
ERS, JJ. 
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X  Ward  Carver,  of  Barre,  for  plaintiffs. 
Theriault  &  Hunt,  of  Montpeller,  for  defend- 
ant 

HASBLTON,  J.  This  Is  an  action  of  trov- 
er. The  case  was  heard  by  the  court,  and 
on  facts  found  judgment  was  rendered  for 
the  plaintiffs  and  a  certified  execution  was 
awarded.    The  defendant  excepted. 

The  Allen  Lumber  Company  Is  a  partner- 
ship engaged  In  the  lumber  business.  In 
July,  1010,  the  defendant  purchased  of  the 
plaintiffs  some  lumber.  He  asked  for  credit, 
but  that  was  denied  on  the  ground  that,  as 
he  was  a  stranger  to  the  plaintiffs,  the  sale, 
if  made,  must  be  a  cash  transaction.  The 
defendaut  told  the  partner  with  whom  the 
business  was  done  that,  if  the  latter  would 
send  the  lumber  to  a  place  in  Montpeller 
where  the  defendant  was  building  a  house, 
he  would  pay  cash.  The  plaintiffs  sent  the 
lumber,  and  it  was  paid  for  as  agreed.  Lat- 
er a  second  sale  of  lumber  was  consummated 
between  the  parties.  Some  days  afterwards 
the  defendant  came  to  one  of  the  plaintiff 
firm,  and  asked  for  a  third  bill  of  lumber, 
and  that  it  be  sold  him  on  credit.  But  the 
plaintiff  firm  again  refused  credit,  and  said 
the  sale  must  be  a  cash  transaction,  where- 
upon the  defendant  said  he  had  the  money  at 
the  house,  and  that  he  would  pay  cash  the 
same  as  before  when  the  lumber  was  receiv- 
ed at  the  house.  The  lumber  was  sent  out, 
but  the  defendant  did  not  pay  for  it  In  a 
few  days  the  partner  with  whom  the  busi- 
ness had  been  done  on  the  part  of  the  firm 
called  on  the  defendant  about  the  matter, 
and  the  defendant  said  his  boy  was  not 
there,  but  that  he  would  send  the  money  as 
soon  as  the  boy  came.  The  defendant  did 
not  send  It  and  the  partner  referred  to 
called  again,  when  the  defendant  said  the  or- 
der was  not  complete;  that  there  were  some 
balusters  which  he'  had  not  received.  The 
plaintiffs  furnished  the  balusters,  and  the 
defendant  said  he  expected  some  money  soon 
and  would  pay.  The  plaintiffs  told  him 
they  must  have  the  money  or  the  lumber. 
Again  In  a  few  days  they  told  him  the  same 
thing.  The  defendant  proceeded  to  use  the 
lumber  in  building  his  house,  and  did  not 
pay,  and  never  has  paid  for  the  lumber  In 
question.  The  court  below  found  and  held 
that  the  lumber  did  not  become  the  property 
of  the  defendant,  that  he  had  no  right  to 
use  the  same,  and  that  by  using  It  as  he  did 
he  converted  it  to  his  own  use  and  became 
liable  in  this  action  for  the  value  of  the 
lumber  which  was  found  to  be  $221.97. 

[1]  These  facts  were  found  by  the  court, 
reduced  to  writing,  and  signed  by  the  Judges 
as  the  statute  requires,  and  the  exceptions 
recite  that  thereon  the  court  adjudged  the 
defendant  guilty  and  rendered  Judgment 
against  him  for  the  sum  named  with  costs, 
and  on  motion  granted  a  certified  execution. 
The  exception  taken  Is  thus  recited:  "To 
all  of  which  defendant  excepted."    This  ex- 


ception does  not  raise  the  question  of  the 
sufficiency  of  the  evidence  to  sustain  any 
particular  finding.  Landon  ▼.  Hunt  £ 
Vt  322,  73  Atl.  865.  The  defendant  <kx* 
not  claim  that  It  does,  but  on  varioas 
grounds  claims  that  the  findings  are  Insuffi- 
cient to  sustain  the  judgment. 

[2]  It  is  claimed  and  argued  that  a  de- 
mand and  refusal  were  essential  to  establL-t. 
a  conversion,  and  that  a  demand  for  the  lum- 
ber or  the  money  was  not  a  sufficient  de- 
mand. But  here  a  demand  was  not  neces- 
sary, for  the  findings  recite  that  the  defend- 
ant had  used  up  the  lumber,  and  a  demand 
Is  not  required  when  it  would  necessarily  be 
futile  where  there  Is  no  power  to  restore, 
when  there  has  been  actual  conversion 
Chitty,  PI.  170;  Crampton  v.  Valid©  Marb.e 
Co.,  60  Vt  291,  302,  303,  15  Atl  153,  1  L 
R.  A  120;  Merrill  v.  Bullard,  69  Vt  3S9. 
8  Ati.  157;  Tinker  ▼.  Morrill,  38  Vt  477. 
480,  94  Am.  Dec  345.  This  is  upon  the  prin- 
ciple that  the  law  never  requires  the  per- 
formance of  a  vain  or  useless  act 

[S]  The  transaction  in  question  was  a  sal* 
for  cash  on  delivery,  and  the  title  with  the 
right  of  immediate  possession  remained  Is 
the  plaintiffs  unless  they  had  waived  their 
right  to  treat  the  sale  as  a  cash  transaction. 
Turner  v.  Moore,  58  Vt  455,  3  Atl.  497: 
Drake  v.  Scott  136  Ala.  261,  33  South.  STn. 
96  Am.  St  Rep  25;  Tyler  v.  Freeman.  3 
Cush.  (Mass.)  261;  Howard  ▼.  Haas,  V>\ 
Mo.  App.  499,  109  S.  W.  1070;  Paulson  r. 
Lyon,  26  Utah,  438,  73  Pac  510;  Berlaiw- 
sky  v.  Rosenthal,  104  Me.  62,  71  Atl.  60: 
Dudley  v.  Sawyer,  41  N.  H.  326;  Hammett 
v.  Linneman,  48  N.  Y.  399;  BenJ.  Sales  (7th 
Ed.)  270,  271,  298,  299;  2  Kent's  Com.  4«. 
497.  In  the  case  of  a  sale  for  cash  on  de- 
livery, the  delivery  and  payment  are,  in  con- 
templation of  law,  concurrent  and  the  doc- 
trine that  without  payment  the  property  wul 
not  pass  even  though  it  be  actually  delivered 
into  the  hands  of  the  buyer  is  very  generally 
recognized.  In  Turner  v.  Moore,  58  Vt  4G-". 
3  Atl.  467,  there  was  a  cash  sale  of  a  tomb- 
stone which  the  testimony  tended  to  show 
was  delivered  at  a  cemetery  where  It  re- 
mained for  two  or  three  days,  and  that  th.-n 
the  seller  had  some  conversation  with  the 
purchaser,  during  which  he  asked  for  a  bee 
on  the  stone,  which  was  refused.  Becoming 
apprehensive  that  he  would  not  get  his  par. 
the  seller  reclaimed  the  stone  and  carried  it 
back  to  his  shop,  and  was  thereupon  sued  br 
the  purchaser,  who  recovered  judgment  but 
the  judgment  was  reversed,  for  this  court 
said:  "If  the  contract  was  for  the  sale  of 
the  stone,  and  there  was  no  agreement  that 
time  should  be  given  the  plaintiff  In  whica 
to  make  payment  it  was  a  cash  sale,  and  no 
title  would  vest  In  the  plaintiff  until  site 
paid  or  tendered  the  money.  The  court  told 
the  Jury  that  If  the  stone  was  delivered  to 
the  plaintiff,  the  title  vested  in  her  and  she 
became  the  owner.     We  think  they  should 


Digitized  by 


Google 


Vt) 


ALLEN  LUMBER  00.  ▼.  HIGUEBA 


981 


bare  been  told  that,  if  they  found  it  a  cash 
sale,  title  would  not  vest  until  payment  or 
tender  of  payment"  The  court  commented 
upon  the  fact  that  the  seller  asked  for  a  lien 
upon  the  stone,  and  considered  that,  in  the 
circumstances,  It  had  no  tendency  to  show 
that  the  sale  was  not  a  cash  transaction, 
but  rather  that  It  evinced  the  seller's  un- 
willingness to  give  credit  to  the  purchaser. 

[4]  If  there  was  a  waiver  here  by  the 
plaintiffs,  the  sale  became  a  sale  on  credit, 
and  title  passed  to  the  defendant  Bat  a 
waiver  Involves  both  knowledge  and  intent 
(Webster  v.  State  Mutual  Fire  Ins.  Co.,  81 
Vt  75,  69  Atl.  319),  and  here  It  cannot  be 
said  as  matter  of  law  that  there  was  an  ac- 
tual consent  on  the  plaintiffs'  part  to  give 
credit  nor,  in  the  circumstances,  that  the 
plaintiffs'  conduct  was  such  that  the  intent 
necessary  to  a  waiver  must  be  attributed  to 
them. 

[S]  In  discussing  the  question  of  waiver 
the  defendant  makes  free  reference  to  the 
transcript  The  finding  of  facts  say:  "The 
entire  transcript  of  the  case  is  hereby  re- 
ferred to  and  made  a  part  hereof  for  any 
proper  purpose  in  connection  with  the  find- 
ing of  facts."  This  reference  gave  the  de- 
fendant an  opportunity  by  a  proper  excep- 
tion to  question  the  sufficiency  of  the  evi- 
dence to  sustain  any  of  the  findings,  or  to 
raise  the  claim  that  a  finding  should  have 
been  made  which  was  not  made,  but  he  did 
neither  of  these  things  and  the  reference  to 
the  transcript  goes  for  nothing,  for  the  case 
was  tried  by  the  court  under  P.  S.  1982,  and 
must  be  considered  upon  the  facts  found  and 
reduced  to  writing  by  a  majority  of  the  mem- 
bers of  the  trial  court,  and  upon  "no  other 
or  different  facts."  So  we  are  confined  to 
the  findings  of  facts;  and  the  demand  for 
the  money  or  the  lumber  did  not,  in  law, 
amount  to  acquiescence  or  waiver  or  the  giv- 
ing of  credit,  for  it  asserted  the  plaintiffs' 
right  and  title  to  the  lumber,  which  the  de- 
fendant does  not  appear  then  to  have  disput- 
ed, and  expressed  only  a  willingness  to  pass 
title  If  the  defendant  would  pay  as  he  had 
agreed.  On  the  facts  found  the  plaintiffs  did 
not  consent  that  their  lumber  be  used  up  by 
the  defendant  and  his  use  thereof  was  an 
actual  conversion,  for  it  was  an  appropria- 
tion of  the  property  to  the  party's  own  use 
In  such  a  manner  as  to  change  its  charac- 
ter, and  exclude  the  plaintiffs  from  the  possi- 
bility of  exercising  their  rightful  dominion 
over  it.  Thorp  v.  Bobbins,  68  Vt.  53,  66,  S3 
Atl.  896. 

For  authority  In  this  Jurisdiction,  the  de- 
fendant relies  principally  upon  Eddy  &  Go. 
v.  Field,  85  Vt  108,  81  AtL  249,  and  An- 
drews v.  Carl,  77  Vt  172,  69  Atl.  167.  But 
neither  of  these  cases  supports  his  position. 
The  sound  doctrine  adverse  thereto  Is  fully 
recognized  in  both  cases.  In  Eddy  tt  Co.  v. 
Field  the  defendant  was  under  obligation  to 
return  empty  soda  bottles  to  the  plaintiffs, 
and,  he  having  had  the  bottles  In  question 


freighted  and  waybllled  to  the  plaintiffs,  It 
was  held  that  they  could  not  maintain  trover 
for  the  bottles  upon  a  mere  showing  that 
they  had  not  actually  received  them  when 
suit  was  brought  Andrews  v.  Carl  was  a 
case  of-  trover  for  a  cow.  When  the  cow 
was  a  calf,  it  strayed  from  Its  owner,  and 
was  taken  up  by  the  defendant  He  Inquired 
of  several  If  they  had  lost  a  calf,  but  he  did 
not  do  the  posting  and  advertising  required 
of  him  by  the  statute.  The  calf  grew  up 
on  his  farm,  and  he  had  the  use  of  the  cow. 
But  the  case  as  presented  did  not  Involve  a 
consideration  of  his  use,  or  claim  of  owner- 
ship, but  the  question  was  whether  his  mere 
failure  to  post  and  advertise  as  he  should 
have  done  constituted  In  Itself  a  conversion 
such  that  the  statute  of  limitations  began  to 
run  from  the  time  of  such  failure.  The  rea- 
soning of  the  case  makes  strongly  against  the 
contention  of  the  defendant  here. 

The  defendant  refers  to  Lumbra  v.  Camp- 
bell, 84  Vt.  51,  78  Atl.  120,  In  support  of  his 
position.  That  case  was  trover  for  a  clap- 
board sawmill  which  was  leased  for  one  sea- 
son. When  that  season  was  closed,  the  mill 
was  scored  by  the  defendant  In  accordance 
with  an  agreement  of  the  parties,  and  during 
the  second  season  the  defendant  set  it  up  and 
used  it  until  it  was  destroyed  by  fire  without 
his  fault  Then  the  lessor  undertook  to  hold 
the  lessee  liable  in  trover  for  the  value  of 
the  mill,  but  the  court  rendered  judgment  for 
the  lessee,  and  In  support  of  the  Judgment 
this  court  held  that  the  court  below  could 
fairly  have  Inferred  from  the  knowledge  and 
conduct  of  the  parties  that  the  plaintiff  was 
satisfied  that  the  defendant  should  use  the 
mill  the  second  season,  and  so  in  support  of 
the  judgment  below  this  court  presumed  that 
this  reasonable  and  fair  inference  was  made 
by  the  court  below.  The  case  In  no  respect 
supports  the  contention  of  the  defendant. 

[8]  The  defendant  suggests  that  the  find- 
ing of  facts  Is  deficient,  in  that  it  does  not 
appear  clearly  how  long  a  time  elapsed  be- 
tween the  several  occurrences  mentioned 
therein.  But  the  finding  of  facts  is  not  a 
pleading,  and  there  1b  no  substantial  Insuf- 
ficiency in  the  respect  mentioned 

[7]  The  defendant  says,  too,  that  there  Is  a 
shortage  In  the  finding  of  facts  In  that  there 
is  no  finding  "as  to  the  plaintiffs'  under- 
standing as  to  when  they  were  to  receive 
their  pay."  But  the  findings  show  that  the 
plaintiffs  refused  credit  and  insisted  that 
if  there  was  a  sale,  the  transaction  must  be 
a  cash  one,  and  that  the  defendant  agreed 
to  pay  cash  on  delivery.  This  states  the  con- 
tract and  a  contract  is  a  meeting  of  minds, 
and  expresses  the  understanding  and  expec- 
tations of  the  parties,  and  the  law  of  con- 
tract Is  as  Sir  Frederick  Pollock  has  declared 
an  endeavor  "to  establish  a  positive  sanction 
for  the  expectation  of  good  faith  which  had 
grown  up  in  the  mutual  dealings  of  men  of 
average  right  mindness."  Pollock,  Principles 
of  Contract,  1  (8th.  London  Ed  1011). 


Digitized  by 


Google 


982 


85  ATLANTIC  REPORTER 


(Vt. 


The  defendant  makes  no  claim  that,  If  the 
Judgment  was  proper,  the  court  was  not  war- 
ranted in  granting  the  motion  for  a  certified 
execution. 

Judgment  affirmed. 


ROBERTS  et  aL  v.  W.  H.  HUGHES  CO.  et  aL 

(Supreme  Court  of  Vermont.     Rutland.     Feb. 
14,  1913.) 

1.  Appeal  and  Ebbob  (§  1207*)— Mandate— 
Construction — Foreclosure  of  Mortgage. 

Under  a  mandate  "that  the  orators  have 
a  decree  of  foreclosure  in  accordance  with 
their  several  interests  and  rights  as  herein 
determined,"  the  court  of  chancery  had  discre- 
tion to  decree  a  strict  foreclosure  of  their 
mortgages  instead  of  a  foreclosure  sale,  though 
the  mandate  also  set  out  that  a  certain  bond 
issue  was  prior  to  die  rights  of  the  orators, 
but  made  no  provision  for  protecting  the  bonds. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  gg  4696-4699;  Dec  Dig.  { 
1207.*] 

2.  Mortgages  (I  487*)  —  Fobeclosube— De- 
cree— Form— Right  to  Redeem. 

Where  it  appeared,  in  a  suit  to  foreclose 
an  unrecorded  mortgage  on  property  after- 
wards conveyed  to  a  corporation,  organized  to 
operate  the  property,  that  1,860  of  the  2,500 
snares  of  stock  were  subject  to  the  orator's 
mortgage,  while  the  other  640  shares  were  su- 
perior thereto,  a  decree  of  strict  foreclosure 
was  erroneous  in  permitting  the  corporation, 
as  such,  to  redeem,  since,  if  it  should  do  so, 
the  holders  of  the  640  superior  shares  would 
necessarily  be  compelled  to  contribute  to  the 
tedemption  for  the  sole  benefit  of  the  1,860 
shares. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  gg  1412-1414,  1470;  Dec.  Dig.  g 
487.*] 

3.  Mortgages    (§   492*) —Foreclosure— De- 
cree. 

Where  no  cross-bill  is  filed,  a  decree  of 
strict  foreclosure  of  mortgages  need  not  make 
any  disposition  of  a  lien  superior  to  that  of 
the  orators,  other  than  to  declare  its  superior- 
ity. 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent  Dig.  {  1438;  Dec.  Dig.  |  492.*] 

4.  Appeal  and  Error  (|  984*)— Discretion- 
ary Ruling — Decree  for  Costs. 

Where  the  various  issues  in  an  action  to 
foreclose  a  mortgage  were  so  determined  that 
the  allowance  of  costs  called  for  the  exercise 
of  discretion,  an  allowance  of  costs  to  the  ora- 
tors could  not  be  disturbed  on  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  gg  3815,  3881-3888;  Dec.  Dig. 
g  984.*] 

5.  Appeal  and  Error  (|  801*)— Motion  to 
Dismiss  Appeal — Waiver. 

Where  a  motion  to  dismiss  an  appeal  was 
not  argued,  it  could  not  be  considered. 

[Ed.  Note. — For  other  cases,  see  ADDeal  and 
Error.  Cent.  Dig.  gg  3161-3164,  3166;  Dec. 
Dig.  |801.*]   . 

6.  Receivers   (g  29*)— Supreme  Court— Ju- 
risdiction— Appointment  of  Receiver. 

Since  the  Supreme  Court  sits  only  as  a 
court  of  errors  in  chancery  appeals,  it  cannot 
appoint  a  receiver. 

[Ed.  Note. — For  other  cases,  see  Receivers, 
Cent.  Dig.  gg  38-42,  409;    Dec.  Dig.  g  29.*] 


7.  Appeal   and    Ebbob    (g    1009*) — Lat   or 
the  Case— Second  Appeal. 

On  a  second  appeal  in  an  action  to  fore- 
close a  mortgage,  the  question  of  whether  t 
different  mandate  should  have  been  sent  dova 
on  the  first  appeal  could  not  be  considered. 

[Ed.  Note. — For  other  cases,  see  Appeal  aai 
Error,  Cent  Dig.  gg  4370-4379;  Dec  Dig.  | 
1099.*] 

Appeal  In  Chancery,  Rutland  County;  Zed 
S.  Stanton,  Chancellor. 

Petition  by  Robert  J.  Roberts  and  others 
against  the  W.  H.  Hughes  Company  and  oth- 
ers to  foreclose  a  mortgage.  From  a  decree 
of  strict  foreclosure,  the  defendants  appeal 
Remanded. 

Argued  before  ROWELL,  C.  J.,  and  MO- 
SON,  WATSON,  HASEI/TON,  and  POW- 
ERS, JJ. 

J.  B.  McCormlck,  of  GramlUe,  N.  X,  aad 
Clarke  C.  Fltts,  of  Brattleboro,  for  appel- 
lants. Silas  E.  Everts,  of  Granville,  X.  T, 
Henry  L.  Clark,  of  Castleton,  and  Thorns* 
W.  Moloney,  of  Rutland,  for  appellees. 

HASELTON,  J.  This  is  a  petition  for  tLe 
foreclosure  of  mortgages  upon  certain  quarry 
lands  and  interests  in  the  towns  of  Fawie; 
and  Wells,  In  this  state.  As  the  case  no* 
stands,  the  orators  are  Robert  J.  Roberts, 
Ann  Roberts,  and  Sarah  Hughes.  The  de- 
fendants are  the  W.  H.  Hughes  Company. 
E.  R.  and  James  E.  Norton,  and  the  Farm- 
ers' National  Bank  of  Granville,  N.  X. 

The  cause  was  heard  in  the  court  of  chan- 
cery for  Rutland  county  on  the  report  of  s 
special  master,  and  a  decree  of  strict  fore- 
closure was  rendered.  The  cause  was  brought 
to  this  court  on  appeal,  and  after  hearing  the 
decree  was  reversed  and  the  cause  was  re- 
manded, with  a  mandate  that  the  orators 
have  a  decree  of  foreclosure  in  accordance 
with  their  several  interests  and  rights  as  de- 
termined in  this  court.  86  Vt.  76,  83  AtL 
807.  Thereupon  the  court  of'chancery,  upon 
consideration,  rendered  another  decree  of 
strict  foreclosure  in  favor  of  the  orators,  and 
.the  case  Is  now  here  on  appeal  by  the  de- 
fendants from  the  latter  decree. 

The  mandate  was  "that  a  decree  be  enter- 
ed, adjudging  that,  as  against  the  W.  H. 
Hughes  Company,  the  conveyances  of  W.  R. 
Hughes  to  the  orators  are  an  incumbrance 
prior  to  his  deed  to  said  company ;  that 
eighteen  hundred  and  sixty  (1,860)  shares  of 
the  stock  of  the  W.  H.  Hughes  Company  are 
held  subject  to  the  rights  of  the  orators: 
that  the  trust  deed  of  the  W.  H.  Hughes 
Company  and  the  bond  Issue  of  $32,000  are 
prior  to  the  lien  of  the  orators,  but  that  ss 
to  the  orators  the  bonds  subsequently  issued 
are  Invalid;  that  the  orator  Robert  J.  Rob- 
erts is  estopped  from  asserting  this  inva- 
lidity as  against  the  $10,000  loan;  that  the 
oratrix  Ann  Roberts  has  a  separate  interest 
of  $2,550  in  the  decree;  and  that  the  orators 
have  a  decree  of  foreclosure  In  accordance 


•For  other  case*  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  *  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexes 
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with  their  several  interests  and  rights  as 
herein  determined." 

The  explanation  of  the  references  In  the 
mandate  is  found  in  the  opinion  already  re- 
.  f erred  to. 

The  defendants  claim  that  under  the  man- 
date the  decree  should  have  been  for  a  fore- 
closure sale,  and  for  the  distribution  of  the 
proceeds  thereof  according  to  the  equities  of 
the  parties,  and  they  claim  this  on  the  ground 
that  in  no  other  way  can  the  equitable  rights 
of  the  various  parties  in  Interest  be  safe- 
guarded. A  foreclosure  sale  Is  not  wholly 
unknown  in  this  state,  though  strict  fore- 
closure is  the  rule  here. 

[1]  It  may  be  unwarranted  to  say  that  in 
sending  down  the  mandate  for  foreclosure 
this  court,  in  terms,  confined  the  court  of 
chancery  to  rendering  a  decree  of  strict  fore- 
closure ;  but,  to  say  the  least,  this  court  left 
It  in  the  discretion  of  the  court  of  chancery 
to  decree  a  strict  foreclosure,  and  so  the 
latter  court  has  not  departed  from  the  man- 
date In  respect  to  the  form  of  the  foreclosure 
decreed.  P.  S.  1296;  Gale  v.  Butler,  35  Vt. 
440;  Wood  v.  Adams,  36  Vt  300;  Herrlck's 
Adm'r  v.  Teachout,  74  Vt  198,  202,  52  Atl. 
432;  Sargent  v.  Baldwin,  60  Vt  17, 13  Atl.  854. 

Tbe  defendants  call  attention  to  the  fact 
that  onr  statute  providing  for  the  foreclosure 
of  mortgages  on  petition  in  simple  form  ex- 
pressly provides  that  a  person  may  proceed 
by  bill.  But  this  does  not  affect  the  ques- 
tion :  for  the  English  practice  of  proceeding 
by  bill,  which  prevailed  here  until  1852,  look- 
ed, In  general,  to  strict  foreclosure,  and  our 
statute  was  intended  merely  to  restrict  costs 
and  prevent  prolixity.  So  when,  in  1852,  the 
statute  in  question  "was  enacted,  it  was  en- 
titled "an  act  to  diminish  the  expenses  of 
foreclosing  mortgages  in  equity,"  and  fore- 
closure on  petition,  in  the  simple  form  pro- 
vided, was  made  equivalent  to  what  was 
termed  "the  prolix  and  expensive  mode  of 
foreclosing  mortgages  by  bill  in  equity." 
Acts  of  1852,  No.  12. 

The  opinion  of  this  court  and  the  mandate 
sent  down  set  out  that  a  certain  bond  issue 
of  $32,000,  secured  by  a  trust  deed,  is  prior 
to  the  lien  of  the  orators.  So  no  decree  of 
foreclosure  in  favor  of  the  orators  can  af- 
fect these  underlying  bonds;  and  the  decree 
of  the  court  of  chancery,  which  we  are  re- 
viewing, expressly  excepts  these  bonds  from 
the  operation  of  the  decree.  This  obviously 
Is  to  prevent  misunderstanding;  for  when  a 
Junior  security  is  foreclosed  the  holders  of 
a  senior  security  are  not  ordinarily  affected, 
though  they  are  not  mentioned  in  the  decree. 

The  defendants  say  that  the  decree  makes 
no  provisions  for  the  protection  of  the  $32,- 
000  of  bonds.  But  the  law  and  the  decree 
provide  their  protection  by  preserving  the 
priority  of  their  security. 

[2]  The  mandate  and  opinion  are  to  the 
effect  that  the  rights  of  1,860  of  the  shares 
of  the  stock  of  the  company  are  subordinate 
to  tbe  rights  of  the  orators.    The  language 


used  arose  out  of  the  holding,  made  obvious 
throughout  the  opinion,  that  the  interest  of 
the  stockholders  must  be  distinguished  from 
the  interest  of  the  corporation.  The  opin- 
ion is  to  the  effect  that  so  far  as  appears, 
the  remaining  shares  of  stock,  640  in  num- 
ber, are  not  subject  to  the  rights  of  the 
orators.  The  result  is  that  they  cannot  be 
required  to  contribute  to  the  redemption  of 
the  orators'  lien.  The  first  clause  of  the 
decree,  permitting  the  W.  H.  Hughes  Com- 
pany, as  such,  to  redeem,  permits  a  part  of 
the  burden  of  redemption  to  be  thrown  upon 
a  minority  of  the  stockholders,  whose  rights 
are  not  subordinate  to  those  of  the  orators, 
and  the  value  of  their  shares  to  be  thus 
diminished,  and  this  cannot  be  required. 
The  decree  of  foreclosure  should  not  have 
prejudiced  the  rights  of  the  bona  fide  stock- 
holders not  affected  by  the  orators'  mort- 
gage, and  in  doing  so  it  departed  from  the 
meaning  and  Intent  of  the  mandate. 

If  the  Hughes  Company,  as  such,  is  let 
in  to  redeem,  and  does  redeem,  the  share- 
holders without  notice,  whose  interest  is  not 
subject  to  the  lien  of  the  orators  will,  of 
necessity,  be  compelled  to  contribute  towards 
the  payment  of  other  people's  debts.  This 
they  cannot  be  compelled  to  do.  The  de- 
fendants distinctly  make  this  claim,  and 
their  position  in  that  regard  is  impregnable. 

The  division  of  the  stockholders  into  two 
classes,  those  with  notice  and  those  with- 
out, those  affected  by  the  orators'  mortgage 
and  those  not  makes  It  impracticable  to 
treat  the  W.  H.  Hughes  Company  as  a  dis- 
tinct entity  in  the  decree  of  foreclosure. 

This  is  one  of  those  cases  where  the  courts 
must  to  quote  from  the  opinion,  "look  be- 
hind the  corporation  to  the  individuals  com- 
posing it."  The  matter  is  fully  discussed  in 
the  opinion  in  this  case.  See  86  Vt  76,  88- 
91,   83  Atl.  807. 

The  mandate  casts  the  burden  of  redemp- 
tion upon  the  holders  of  the  1,860  shares,  so 
that  It  Is  necessary  for  them  to  redeem  to 
be  put  on  a  footing  with  the  minority  and 
bona  fide  shareholders;  and  under  the  man- 
date, if  there  is  no  redemption,  the  minority 
or  bona  fide  stockholders  are  not  foreclosed 
out  of  their  proportionate  Interest  In  the 
property. 

[3]  The  defendants'  brief  discusses  some- 
what the  matter  of  a  decree  which  will  pro- 
tect the  Farmers'  National  Bank  In  respect 
to  its  holding  of  invalid  bonds  Issued  subse- 
quent to  the  $32,000  issue,  and  taken  with 
notice  of  their  invalidity.  It  is  enough  to 
say  here  that,  as  regards  the  orators  other 
than  Roberts,  the  bank  has,  In  respect  to 
such  bonds,  not  an  Inferior  lien,  but  no 
lien.  Because  Roberts  is  estopped  to  assert 
the  invalidity  of  the  $10,000  issue  of  bonds, 
that  issue  constitutes  a  lien  superior  to  his; 
but,  since  this  Is  a  strict  foreclosure,  no  de- 
cree need  be  made  as  to  this  Hen  of  the 
bank.  Since  there  is  no  cross-bill,  It  is  suf- 
ficient that  the  status  of  the  lien  as  superior 
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to  that  of  Roberts  be  adjudicated,  as  it  has 
been,  in  the  decision  of  this  court;  and  it 
accords  with  good  practice  to  go  no  fur- 
ther. By  a  decree  in  accordance  with  the 
mandate,  this  lien  will  stand  unaffected,  so 
far  as  it  exists;  will  no  more  be  affected 
than  will  the  lien  in  favor  of  the  bond  Issue 
of  $32,000.  Davis  v.  •Davis,  81  Vt  269,  69 
Atl.  876,  180  Am.  St  Rep.  1036;  Haskell  v. 
Holt,  75  Vt  413,  66  Atl.  99;  Buzzell  v.  Still, 
63  Vt  490,  22  Atl.  619,  25  Am.  St  Rep.  777; 
Ward  v.  Seymour,  51  Vt  320;  Shaw  ▼. 
Ghamberlin,  46  Vt  512;  Carpenter  v.  Mil- 
lard, 38  Vt  9;  Slmonds  v.  Brown,  18  Vt  231. 

It  is  seldom  that  the  circumstances  are 
such  that  a  junior  mortgagee  is  compelled,  as 
a  condition  of  a  decree  of  foreclosure,  to  pay 
off  a  lien  which  has  priority  over  his. 

[4]  The  defendants,  in  oral  argument,  urge 
that  the  decree  is  wrong,  in  that  it  decrees 
costs  to  the  orators.  But  as  the  various  is- 
sues were  determined,  the  matter  of  costs 
called  for  the  exercise  of  the  discretion  of 
the  court  of  chancery;  and  it  is  to  be  pre- 
sumed that  they  were  awarded  in  the  exer- 
cise of  that  discretion.  Doty  v.  Village  of 
Johnson,  84  Vt  15,  77  AtL  866;  Mead  v. 
Owens,  83  Vt  132,  74  Atl.  1058. 

[6]  In  this  court  the  orators  moved  for  a 
dismissal  of  the  appeal,  but  did  not  argue 
the  motion,  and  we  give  it  no  consideration. 

[6]  They  further  moved  for  the  appoint- 
ment of  a  receiver  of  the  property  in  ques- 
tion, and  this  motion  they  somewhat  dis- 
cussed. But  this  court  sits  only  as  a  court 
of  error  in  chancery  appeals,  and  so  is  with- 
out authority  to  appoint  a  receiver.  Die- 
trich v.  Hutchinson,  73  Vt  134,  50  Att  810, 
87  Am.  St  Rep.  698. 

The  mandate  directed  that  the  orators 
have  a  decree  according  to  their  several  in- 
terests as  determined  in  the  opinion.  No 
claim  is  made  but  that  these  interests  are 
correctly  computed  in  the  decree.  In  this 
respect  to  respect  to  costs,  and  in  respect 
to  strict  foreclosure,  the  decree  is  affirmed. 
Interest  will,  of  course,  need  to  be  computed 
anew,  and  a  new  time,  or  new  times,  of  re- 
demption to  be  fixed. 

In  respect  to  the  main  matter  of  redemp- 
tion, the  decree  is  reversed;  and  it  is  di- 
rected that  a  decree,  be  rendered  that,  unless 
the  owners  of  the  1,860  shares  of  stock  held 
with  notice  and  subject  to  the  lien  of  the 
orators  pay  to  the  clerk  of  the  court,  for 
the  benefit  of  the  orators  according  to  their 
respective  interests,  the  sums  to  be  com- 
puted by  the  court  of  chancery  and  set  forth 
as  their  respective  interests,  within  a  time, 
or  within  times,  to  be  fixed  by  the  court  of 
chancery,  the  owners  of  such  1,860  shares, 
and  all  persons  claiming  under  them,  be 
foreclosed  and  forever  barred  from  all  equi- 
ty of  redemption  in  the  premises. 

To  prevent  misapprehension,  let  the  decree 
set  out,  not  only  the  prior  and  unaffected 
rights  of  the  holders  of  the  $32,000  issue  of 


bonds,  but  also  the  prior  and  unimpaired  lien 
of  the  Farmers'  National  Bank  on  the  in- 
terest of  Roberts  in  the  premises.  Such  a 
decree  will  be  a  full  compliance  with  the 
mandate. 

[7]  The  question  of  whether  a  different 
mandate  should  have  been  sent  down  is  i»,t 
open  for  discussion.  Bell's  Adm'r  v.  St. 
Johnsbury,  etc.,  R.  Co.,  85  Vt  240,  247,  SI 
Atl.  630. 

Let  the  defendants  be  allowed  their  cosa 
on  this  appeal,  since  the  appeal  was  neces- 
sary to  a  decree  in  compliance  with,  the 
mandate. 

Cause  remanded. 


STATE!  ▼.  SNYDER. 

(Supreme  Court  of  Vermont     Chittenden. 
Feb.  14,  1913.) 

L  Criminal    Law    ft    1163*)— Appeal— Db- 

CBETIONABT    RULING — LEAPING    QUESTIONS. 

Where  no  abuse  of  discretion  was  shown, 
the  court's  action  in  allowing  a  state's  attor- 
ney to  ask  a  leading  question  could  not  be  dis- 
turbed on  appeal. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,   Cent   Dig.  if   3061-3066;    Dec   Dig.  f 

2.  Cbiminai.  Law   ft   358*)— Evmsirca— Ad- 
missibility—Alibi. 

It  was  error  in  a  prosecution  for  adulter? 
to  refuse  to  permit  a  witness  who  testified  that 
defendant  and  the  woman  were  at  a  place  ott- 
er than  that  charged  at  the  time  of  the  alleged 
offense  to  also  testify  to  what  they  were  doing 
at  such  place,  though  the  excluded  testimony 
would  have  tended  to  show  an  affray  or  an 
assault 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  J  763;    Dec.  Dig.  f  35a*) 

3.  Witnesses  ft  406*)— Contradiction. 

Where  a  witness  claims  to  have  been  as 
eyewitness  to  the  crime,  the  defense  may  in- 
troduce evidence  to  show  that  he  could  not 
have  seen  what  ke  testifies  to. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  §§  1276-1279 ;   Dec  Dig.  |  40G-»] 

4.  Criminal  Law    CI.  681*)— Evidence—  Re- 
ception. 

Where  a  witness  in  an  adultery  case  tes- 
tified that  he  was  an  eyewitness  to  the  offense, 
the  exclusion  of  a  question  on  cross-examina- 
tion as  to  where  defendant  was  at  a  certain 
time  was  proper,  where  it  did  not  clearly  ap- 
pear that  the  time  inquired  about  was  the  time 
of  the  offense. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ||  1611,  1612;  Dec  Dig.  i 
681.*) 

5.  Witnesses    ft    248*>— Evidence— Akswxb 
Not  Responsive. 

That  a  witness  in  an  adultery  case,  in  re- 
sponse to  question  of  defendant's  counsel,  told 
of  objectionable  conduct  of  third  persons  on  a 
certain  occasion,  and  voluntarily  added,  "How 
would  you  like  that?"  did  not  present  error. 
[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  ||  861-S6S;    Dec.  Dig.  f  24&*1 

6.  Adultery  ft  11*)— Evidence  of  Refuta- 
tion—ADMissiBiLrrT. 

In  the  prosecution  of  a  man  far  adultery, 
evidence  of  the  bad  reputation  of  die  woman 
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for  chastity  was  admissible,  though  defendant 
did  not  know  of  such  reputation. 

[Ed.  Note.— For  other  cases,  see  Adultery, 
Cent  Dig.  SI  20-23 ;   Dec.  Dig.  i  1L*] 

7.  Adultery  (§  11*)— Evidence  of  Refuta- 
tion—Admissibility. 

The  rule  that  the  state  cannot  attack  a 
defendant's  character  unless  he  offers  his  good 
character  in  his  defense  will  not,  in  the  prose- 
cution of  a  man  for  adultery  prevent  proof  be- 
ing made  of  the  woman's  bad  reputation  for 
chastity. 

[Ed.  Note.— For  other  cases,  see  Adultery, 
Cent  Dig.  if  20-23;    Dec  Dig.  §  1L*] 

Exceptions  from  Chittenden  County  Court ; 
Wlllard  W.  Miles,  Judge. 

Sydney  Snyder  was  convicted  of  adultery, 
and  be  excepts.    Reversed  and  remanded. 

Argued  before  ROWELL,  C.  J.,  and  MUN- 
SON,  WATSON,  HASELTON,  and  POW- 
ERS, JJ. 

John  G.  Sargent,  Atty.  Gen.,  and  Henry  B. 
Shaw,  State's  Atty.,  of  Burlington,  for  the 
State.  V.  A.  Bollard  and  J.  J.  Enright,  both 
of  Burlington,  for  respondent 

HASELTON,  J.  This  is  a  prosecution  of 
the  respondent  for  adultery  with  a  Mrs.  May- 
nard The  respondent  was  convicted,  and 
brings  exceptions. 

[1]  In  the  examination  ■  of  a  material  wit- 
ness for  the  state,  a  leading  question  was 
put  by  the  state's  attorney  upon  a  material 
point  The  respondent  Interposed  an  objec- 
tion on  the  ground  that  the  question  was 
leading,  but  the  court  allowed  an  answer. 
It  was  within  the  discretion  of  the  court  to 
do  this,  and,  the  contrary  not  appearing,  It 
is  to  be  presumed  that  the  court  allowed  the 
answer  as  matter  of  discretion,  and  that 
there  was  no  abuse  of  discretion.  Berry  v. 
Doolittle,  82  Vt  471,  74  AU.  97. 

[2]  The  respondent  claimed  that  at  the 
time  of  the  alleged  adultery  he  and  Mrs. 
Maynard,  who  were  cousins,  were  not  where 
the  state  claimed  them  to  be,  and  In  support 
of  this  alibi  called  certain  witnesses,  and  of- 
fered to  show  by  them  where  the  respondent 
and  Mrs.  Maynard  were,  and  that  they  were 
engaged  in  a  controversy  and  "fracas"  with 
a  witness  for  the  state  who  had  testified  to 
seeing  them  elsewhere  at  that  time  In  the 
act  of  adultery.  The  court  ruled  that  the 
respondent  might  show  where  he  and  Mrs. 
Maynard  were  at  the  time  in  question,  but 
not  what  they  were  doing,  and  excluded 
questions  in  that  regard.  To  this  action  of 
the  court  the  respondent  excepted.  The  rul- 
ing of  the  court  was  erroneous.  When  one 
undertakes  to  establish  an  alibi,  a  witness  to 
his  whereabouts  cannot  be  limited  to  a  bare 
statement  of  where  he  was.  The  circum- 
stances In  which  he  was  and  what  he  was 
engaged  In  doing  may  be  given  as  a  reason 
why  he  could  not  have  been  at  the  place  of 
the  alleged  crime.  A  respondent  In  such 
case  may  show  where  he  was  and  what  he 
was  doing  (State  v.  Bedard,  66  Vt  278,  284, 


26  Atl.  719),  and,  where  the  offense  charged 
Is  adultery,  the  same  latitude  must  be  al- 
lowed the  defense  In  showing  where  the  al- 
leged parttceps  crlmlnls  was. 

[1]  Moreover,  where  a  witness  claims  to 
have  been  an  eyewitness  to  a  crime,  the  de- 
fense may  Introduce  evidence  tending  to 
show  that  the  witness  could  not  have  seen 
what  he  testified  to.  In  arguing  the  case, 
the  state  lays  some  stress  upon  the  claim 
that,  If  the  evidence  excluded  had  been  ad- 
mitted, it  would  have  tended  to  show  an  af- 
fray or  assault  Assume  this  to  be  the  fact, 
it  did  not  circumscribe  the  respondent's  right 
to  defend  himself  against  the  crime  charged 

[4]  Much  the  same  matter  was  offered  to 
be  shown  la  the  cross-examination  qf  a 
state's  witness  who  bad  testified  that  he  was 
an  eyewitness  of  the  crime  charged,  but  It  Is 
not  clear  that  the  time  Inquired  about  was 
the  time  In  question,  and,  though  an  offer 
was  made,  it  Is  not  clear  that  the  question 
was  In  line  with  the  offer  In  respect  to  time. 
The  court  excluded  the  offered  evidence  on 
the  ground  that  it  was  not  matter  of  cross- 
examination,  and  the  respondent  excepted. 
Adequate  cross-examination  is  the  prime  test 
of  truth,  but,  as  this  matter  Is  presented  in 
the  exceptions,  we  cannot  say  that  the  court 
was  In  error. 

[i]  During  the  cross-examination  of  one 
of  the  state's  witnesses,  he  was  asked  If  he 
did  not  have  some  trouble  with  Mrs.  May- 
nard the  year  before  because  she  went  In 
bathing  near  bis  cottage,  and  if  he  did  not 
have  some  words  about  it  with  her.  He  said 
he  did  not  with  her,  but  with  another  woman 
whom  he  was  asked  by  the  respondent's 
counsel  to  name.  He  named  the  other  wo- 
man, and  stated  her  objectionable  conduct 
and  that  of  another  man  not  the  respondent, 
and  said:  "How  would  you  like  that?"  An 
exception  was  taken  to  the  part  of  the  an- 
swer that  was  not  responsive  on  the  ground 
that  It  was  not  so,  and  that  It  was  given 
for  the  purpose  of  Injuring  this  respondent 
The  witness  was  in  the  hands  of  the  re- 
spondent's counsel,  and  certainly  neither  the 
court  nor  the  state's  attorney  is  shown  to 
have  been  In  fault  Besides,  it  Is  far-fetched 
to  say  that  the  Irresponsive  testimony  was 
prejudicial  to  the  respondent  No  error  ap- 
pears here. 

[t]  Two  witnesses  for  the  state  testified  to 
the  bad  reputation  of  Mrs.  Maynard  for  chas- 
tity. It  did  not  appear  that  the  respondent 
knew  that  she  had  such  a  reputation,  and 
the  evidence  was  objected  to  on  that  ground. 
If  she  was  an  unchaste  woman,  that  fact 
could  be  shown,  although  knowledge  of  it 
was  not  brought  home  to  the  respondent 

[7]  The  character  of  a  respondent  cannot 
be  given  In  evidence  unless  he  himself  offers 
his  good  character  In  his  defense,  when  the 
door  Is  open  for  the  state  to  Introduce  evi- 
dence of  a  like  character,  and  this  rule  Is  ap- 
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plicable  to  cases  like  this.  State  t.  Plant,  67 
Vt  464,  32  At).  237,  48  Am.  St  Rep.  821. 
This  rule  does  not  go  upon  the  ground  that 
evidence  of  a  particular  criminal  trait  is 
not  logically  relevant,  for,  if  It  were  not, 
there  would  be  no  reason  In  allowing  a  re- 
spondent to  show  his  good  character  in  re- 
spect to  the  matter  charged.  But,  unless  the 
respondent  goes  into  the  matter,  the  state 
cannot  be  permitted  to  do  so  lest,  among 
other  reasons,  the  respondent  be  convicted 
without  much  reference  to  the  question  of 
whether  it  is  shown  that  he  committed  the 
very  offense  with  which  he  1b  charged.  But, 
where  the  character  of  some  one  not  on  trial 
is  logically  relevant  to  the  Issue,  this  rule 
loses  its  force,  or,  rather,  does  not  apply, 
and  the  evidence  may  be  received,  unless 
some  other  rule  calls  for  Its  exclusion.  This 
whole  matter  Is  well  discussed  by  Wigmore, 
more  particularly  in  sections  55,  56,  57,  58, 
and  68  of  his  work.  When  a  man  has  as- 
sociated, or  consorted,  with  a  woman  under 
circumstances  calculated  to  suggest  criminal 
conduct,  the  bad  character  of  the  woman,  if 
it  exists,  is  a  subordinate  fact  which  may  be 
shown  in  connection  with  other  evidence  as 
a  circumstance  bearing  upon  the  probability 
of  the  criminal  conduct  charged ;  and,  when 
character  becomes  relevant,  reputation  tends 
to  show  it  and  may  be  given  In  evidence.  So 
in  Commonwealth  v.  Gray,  129  Mass.  474,  37 
Am.  Rep.  378,  It  was  directly  held  that  upon 
the  trial  of  a  man  for  adultery  the  reputa- 
tion for  chastity  of  the  woman  with  whom 
the  offense  Is  charged  to  have  been  commit- 
ted may  be  given  In  evidence,  and  In  Black- 
man  v.  State,  36  Ala.  295,  the  same  rule  of 
evidence  was  asserted  and  applied.  The  rep- 
utation for  unchastlty  of  the  partlceps  was 
held  admissible  as  corroborative  evidence. 

The  question  of  the  admissibility  of  the  ev- 
idence we  are  considering  Is  fully  consider- 
ed in  Sutton  v.  State,  124  Ga.  815,  53  S.  E. 
381,  and,  after  careful  consideration,  the  de- 
cision of  the  court  is  In  favor  of  Its  admis- 
sibility. The  case  at  bar  and  State  v.  Nei- 
burg,  86  Vt  — ,  85  AH.  769,  were  under  con- 
sideration at  the  same  time,  and  were  in- 
dependently discussed,  and  that  case  Is  full 
authority  on  the  point  now  under  considera- 
tion.   State  v.  Cushlng,  86  Vt ,  86  AtL  770, 

is  also  authority  for  the  position  here  taken. 

There  was  evidence  as  to  what  took  place 
after  the  alleged  adultery.  The  court  charg- 
ed the  Jury  that  this  evidence  bore  only  upon 
the  weight  to  be  given  to  the  testimony  of 
the  state's  witnesses.  To  this  restriction  the 
respondent  excepted,  and  his  counsel  say  In 
their  brief  no  more  than  that  the  court  im- 
properly restricted  the  use  to  be  made  of 
the  testimony  in  question.  The  brief  gives 
no  reasons  for  this  claim,  and  we  have  sought 
for  none. 

Sentence  set  aside,  Judgment  reversed,  and 
cause  remanded. 


LOWRX  et  al  v.  BOX  et  aL 

(Supreme  Court  of  Pennsylvania.     Jan.  6, 
1913.) 

L  Evidence  ({  696*)— Pabol  Evimewce  Af- 
fecting    W  B  I  T  IS  O  S-CONTEMPO»ASIOr: 

Agreements. 

Evidence  of  a  contemporaneous  par.: 
agreement  modifying  the  terms  of  a  contract 
between  tile  parties,  in  order  to  prevail,  mn=t 
be  clear,  precise,  and  indubitable,  and  must 
carry  a  clear  conviction  of  Its  truth  and  1* 
sufficient  to  move  the  conscience  of  a  chancel- 
lor to  reform  the  instrument. 

[Ed  Note. — For  other  cases,  see  Evidence. 
Cent  Dig.  §§  2446-2448;    Dec.  Dig.    |  596.' J 

2.  Evidence  (|  441*)— Pabol  Evidence  At- 
fkcting  Whitings  —  Collateral  Agist- 
ments. 

Where  a  contract  between  a  water  com- 
pany and  a  contractor  for  laying  the  water 
pipe  gave  to  the  water  company  the  right  t> 
change  the  location  of  the  line,  and  this  wai 
known  to  the  vice  president  of  a  trust  com- 
pany which  became  a  surety  of  a  subcontractor 
at  the  time  of  a  conversation  between  the  vice 
president  of  the  trust  company  and  the  con- 
tractor, in  which,  the  trust  company  alleged. 
the  contractor  had  stated  that  the  location  of 
the  line  had  been  fixed  and  there  would  be  n<> 
departure  therefrom,  but  subsequently  the  vu- 
president  caused  the  contract  between  the  sub- 
contractor and  the  contractor  and  the  boa.: 
of  the  trust  company  to  be  drawn  without  in- 
serting any  stipulation  that  the  contract  was 
based  on  the  line  as  then  actually  located,  the 
alleged  parol  agreement  was  inadmissible  as  a 
defense  to  a  suit  on  the  bond,  since  it  was 
merged  in  the  written  agreement 

[Ed.  Note.— For  other  cases,  see  Evidence. 
Cent  Dig.  §§  1719-1845,  2030-2047;  Dec  Di*. 
{  441.*] 

3.  Evidence  (f  441*)  —  Oral  Negotiations 
and  Wbitten  Contract. 

A  contract  reduced  to  writing  is  under- 
stood as  expressing  the  final  conclusions  of  the 
contracting  parties  and  as  merging  all  prior 
negotiations  and  understandings,  whether  agree- 
ing or  inconsistent  with  it 

[Ed.  Note.— For  other  cases,  see  Evident. 
Cent  Dig.  II  1719,  1723-1763,  1765-184^ 
2030-2047 ;    Dec  Dig.  {  441*] 

4.  Evidence  (I  429*)— Pabol  Evidence  Ar- 
fectino  writings  —  contemporaneous 
Agreements. 

To  contradict  or  vary  the  terms  of  a  writ- 
ten contract  by  an  oral  contemporaneous  agree- 
ment there  must  be  allegation  and  proof,  not 
only  of  the  agreement,  but  of  its  omission 
through  fraud,  accident  or  mistake  from  tae 
writing. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  {§  1969-1971,  1973,  1974;    Dec  Dig- 

Appeal  from'  Court  of  Common  Pleas. 
Cambria  County. 

Action  of  assumpsit  on  a  bond  by  Frank 
Lowry  and  another,  doing  business  under 
the  firm  name  of  Lowry  &  Mack,  against 
Charles  Roy  and  another.  From  a  judgment 
for  defendant  the  Title,  Trust  &  Guarantr 
Company  of  Johnstown,  Pennsylvania,  plain- 
tiffs appeal.    Reversed  and  rendered. 

The  court  charged,  In  part  as  follows: 
"If  you  find  that  a  contemporaneous  parol 
agreement  waa  entered  Into,  and  that  relying 
solely  upon  that  and  upon  that  alone  the 
trust  company  executed  this  bond,  because 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Die.  A  Am.  Dig.  Key-No.  Series  a  Bep'r  Indexes 
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of  the  fact  that  there  was  a  material  change, 
whether  It  Injured  the  trust  company  or  not, 
in  the  line  of  this  work,  then  yon  would  find 
for  the  plaintiff  for  the  amount  of  the  claim 
as  against  Charles  Boy.  If  you  do  not  find 
from  the  evidence  in  this  case  that  it  meas- 
ures up  to  the  standard  which  the  law  re- 
quires, to  make  out  such  a  contemporaneous 
parol  agreement  as  would  vary  the  terms  of 
the  written  agreement  in  this  case,  consider- 
ing all  the  evidence,  considering  all  the 
statements  of  Mr.  Mack,  Mr.  Rose,  and  Mr. 
Rime  and  all  other  testimony  on  that  point, 
then  you  would  find  for  the  plaintiffs  In 
this  case  in  the  amount  of  the  claim." 

Plaintiffs  presented  this  point:  "(1)  If 
you  find  from  the  evidence  that  the  written 
agreement  of  August  12,  1908,  executed  by 
Lowry  &  Mack  and  Charles  Roy,  embraced 
and  contained  the  entire  contract  between 
said  Ziowry  &  Mack  of  the  one  part  and 
Charles  Roy  of  the  other- part,  relative  to 
the  water  pipe  line,  then  we  instruct  you 
that,  by  the  terms  of  that  contract,  the  en- 
gineer of  the  Windber  Water  &  Power  Com- 
pany was  authorized  to  make  changes  in  the 
location  of  the  pipe  line  from  that  shown  on 
the  plans  either  before  or  after  the  con- 
struction had  begun,  and  the  contractors, 
namely,  Lowry  &  Mack,  and  Charles  Roy, 
their  subcontractor,  were  bound  to  com- 
plete the  work  according  to  the  contract  and 
specifications  and  according  to  the  direction 
of  said  engineer ;  and  the  defendants,  name- 
ly, Charles  Roy  and  the  Title,  Trust  &  Guar- 
anty Company,  cannot  be  relieved  by  reason 
of  changes  made  in  the  location  of  the  line 
by  authority  of  said  engineer.  Answer: 
We  affirm  the  point  and  call  to  your  minds 
at  the  same  time  what  we  have  said  in  re- 
gard to  the  agreement,  which,  if  you  find 
affirmatively  in  favor  of  the  defendant, 
would  release  them." 

Argued  before  PELL,  C.  J.,  and  BROWN, 
MESTREZAT,  POTTER,  ELKIN,  and 
MOSCHZISKER,  JJ. 

H.  S.  Endsley,  of  Johnstown,  and  Charles 
F.  TJhl,  of  Somerset,  for  appellants.  John 
W.  Kepnart,  of  Ebensburg,  and  Percy  Allen 
Rose,  of  Johnstown,  for  appellees. 

POTTER,  J.  This  was  an  action  of  as- 
sumpsit by  Frank  Lowry  and  E.  M.  Mack, 
doing  business  as  Lowry  &  Mack,  against 
Charles  Roy,  as  principal,  and  the  Title, 
Trust  &  Guaranty  Company  of  Johnstown, 
Pa.,  as  surety  upon  a  bond  in  the  sum  of 
$5,000,  dated  August  12,  1008,  given  to  the 
plaintiffs  to  insure  the  faithful  performance 
of  a  contract  between  them  and  Roy.  This 
was  a  subcontract  which  covered  the  exca- 
vation and  refilling  of  a  ditch  or  trench  for 
the  laying  of  a  line  of  water  pipe  for  the 
Windber  Water  &  Power  Company,  and  It 
provided  that  the  work  should  be  done  in 
accordance  with  the  articles  of  agreement 
between  plaintiffs,  who  were  the  principal 


contractors,  and  the  Windber  Water  &  Pow- 
er Company,  "and  in  the  location  and  of  the 
width  and  depth  as  may  be  directed  by  the 
engineer  of  the  said  Windber  Water  &  Pow- 
er Company,  and  in  the  manner  to  be  ap- 
proved by  the  said  engineer."  It  also  pro- 
vided that  the  price  to  be  paid  for  the  work 
was  to  be  35  cents  per  lineal  foot,  regardless 
of  the  depth  or  width  of  the  ditch,  and  to 
be  based  on  the  measurements  of  the  en- 
gineer, and  that  the  engineer  should  "have 
the  option  of  making  changes  in  the  loca- 
tion of  the  line  from  that  shown  upon  the 
plans,  either  in  dimensions  or  in  materials 
contemplated  in  this  contract,  either  before 
construction  or  after  it  has  begun."  The 
provision  last  quoted  is  contained  in  the 
original  contract  between  the  Windber  Wa- 
ter &  Power  Company  and  plaintiffs,  and  is 
made  part  of  the  contract  between  plaintiffs 
and  the  defendant  Roy.  After  doing  part  of 
the  stipulated  work,  Roy  abandoned  the  con- 
tract, and  plaintiffs  were  compelled  to  com- 
plete the  work  at  a  cost  of  $4,098.22  in  ex- 
cess of  the  contract  price,  which  sum  they 
sought  to  recover  in  this  suit. 

Upon  the  trial  Roy  made  no  defense  to  the 
action.  The  Title,  Trust  &  Guaranty  Compa- 
ny, however,  defended  on  the  ground  that 
there  had  been  an  oral  agreement  between 
plaintiffs  and  a  representative  of  the  trust 
company,  before  the  bond  was  given,  that 
the  trench  should  be  located  on  a  line  which 
was  then  staked  out  upon  the  ground,  and 
that  there  would  be  no  change  of  location; 
but  that  subsequently  the  location  of  the 
trench  was  changed  without  the  knowledge 
or  consent  of  the  trust  company.  It  there- 
fore claimed  that  this  change  of  location 
was  a  breach  of  the  oral  agreement,  and  ab- 
solved it  from  Its  obligation  as  surety.  That 
the  location  of  the  line  was  changed  was 
admitted,  but  it  was  claimed  that  it  was 
without  detriment  to  the  contractor,  or  the 
surety. 

At  the  trial  a  verdict  for  the  full  amount 
of  the  claim  was  directed  as  against  the  de- 
fendant Charles  Roy,  but  as  against  the 
trust  company  the  Jury  were  left  to  deter- 
mine whether  there  was  such  a  contempo- 
raneous oral  agreement  as  was  alleged  by 
defendant,  and  whether,  If  there  was  such 
an  agreement,  it  was  the  inducement  to  the 
trust  company  for  the  execution  of  the  bond. 
If  they  found  both  of  these  questions  in  fa- 
vor of  the  trust  company,  they  were  instruct- 
ed to  relieve  it  of  liability,  and  find  a  ver- 
dict against  Charles  Roy  alone.  Counsel  for 
plaintiffs  submitted  a  point  requesting  bind- 
ing instructions  in  their  favor  as  against 
both  defendants,  to  which  the  Judge  answer* 
ed,  "We  affirm  this  point,  unless  the  surety 
is  released."  And  he  added  further.  In  sub- 
stance, that  If  the  jury  found  there  was  a 
contemporaneous  parol  agreement  as  alleged 
by  defendants,  which  was  the  sole  induce- 
ment to  the  execution  of  the  bond,  the  ver- 
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dict would  be  against  Roy  alone.  The  re- 
sult was  a  verdict  against  Roy  alone.  Mo- 
tions for  a  new  trial  and  for  Judgment  non 
obstante  veredicto  were  made  by  counsel  for 
plaintiffs,  but  were  overruled  by  the  court, 
and  judgment  was  entered  on  the  verdict. 
Plaintiffs  have  appealed. 

The  record  shows  no  final  Judgment  either 
In  favor  of  or  against  the  Title,  Trust  & 
Guaranty  Company  of  Johnstown;  but  at 
the  argument  counsel  for  both  sides  agreed 
that  the  case  should  be  considered  by  this 
court  as  though  a  verdict  had  been  taken 
expressly  In  favor  of  the  trust  company  and 
judgment  entered  thereon.  It  appears  from 
the  record  that  counsel  for  plaintiffs  submit- 
ted a  request  for  binding  instructions  in 
their  favor,  which  the  trial  judge  affirm- 
ed with  a  qualification  which  practically 
amounted  to  a  refusal  of  the  point.  Counsel 
for  plaintiffs  were  therefore  entitled,  under 
the  Act  of  April  22,  1906  (P.  U  286),  to  move 
for  judgment  in  their  favor  non  obstante 
veredicto,  upon  the  whole  record;  and  they 
did  so  move.  The  denial  of  that  motion  Is 
part  of  the  final  judgment  which  was  here 
entered.  If  therefore  the  plaintiffs  were  en- 
titled to  binding  instructions  against  the 
trust  company,  they  can  maintain  their  ap- 
peal under  the  provisions  of  the  act  of  1905. 

[1]  The  principal  question  here  raised  is 
whether  there  was  evidence  sufficient  to  be 
submitted  to  the  jury,  of  a  contemporaneous 
parol  agreement,  modifying  the  terms  of  the 
contract  between  the  parties.  Counsel  for 
the  appellee  concede  in  their  argument  that, 
under  the  authorities,  the  evidence  of  such 
an  agreement,  in  order  to  prevail,  must  be 
clear,  precise,  and  indubitable;  that  it  must 
carry  a  clear  conviction  of  its  truth;  and 
that  it  must  be  sufficient  in  weight  to  move 
the  conscience  of  a  chancellor  to  reform  the 
Instrument. 

[2]  The  evidence  was  that  Mr.  Rose,  the 
vice  president  of  the  defendant  company, 
was  thoroughly  familiar  with  the  provisions 
of  the  contract,  and  that  he  drew,  or  super- 
vised the  drawing  of,  both  the  contract  and 
the  bond;  that,  before  agreeing  to  become 
surety  on  the  bond,  he  called  the  attention 
of  the  plaintiff  Mack  to  the  provisions  of 
the  contract,  giving  to  the  engineer  of  the 
Windber  Water  &  Power  Company  the  right 
to  fix  and  to  change  the  location  and  the 
width  and  depth  of  the  ditch,  which  was 
the  subject  of  the  contract;  that  Mack  as- 
sured him  that  the  engineer  at  that  time 
had  determined  upon  the  location  of  the  line 
and  had  indicated  it  by  stakes  in  the  ground ; 
and  that  he  further  expressed  the  opinion 
that,  so  far  as  the  trust  company  was  con- 
cerned, It  need  have  no  apprehension  as  to  a 
change,  because  the  location  was  fixed  and 
there  would  be  no  departure  therefrom.  The 
witness  testified  that  he  then  spoke  of  in- 
vestigating the  location,  and  that  the  plain- 
tiff Mack  left  him  with  the  understanding 


that  the  witness  was  to  communicate  with 
him  after  making  the  Investigation.      The 
company  then  sent  Mr.  Sheesley,  a  contrac- 
tor,  to   examine   the   location,   to   ascertain 
whether  It  had  been  actually  made  by  the 
engineer,  and  whether  it  was  Indicated  on 
the  ground  in  the  usual  manner,  etc     The 
result  of  this  investigation  was  reported  tu 
witness.    He  then  again  went  over  the  ques- 
tion of  the  location  with  Mr.   Mack,   and 
states  that  Mack   assured  him   that   there 
would  be  no  variation  from  it     It  appears 
that  Mack's  statements  were  true  In"  so  fax 
as  anything  had  at  that  time  occurred.    The 
line  had  been  located  and  staked  out,  and 
was  then  apparently  established.    Any  state- 
ment that  Mack   may  have  made,    that  no 
change  in  the  location  was  to  be  expected, 
was  apparently  made  in  good  faith.     He  did 
nothing  afterwards  iu  violation  of  his  state- 
ment but  the  engineer  of  the   water  com- 
pany made  a  change  In  the  location  In  ac- 
cordance  with    the   authority   plainly    con- 
ferred upon  him   In   the  contract.     At  the 
time  of  the  conversation  the  representative 
of  the  defendant  company  knew  of  the  clause 
in  the  contract  between  Lowry  It  Mack  and 
the  water  company,  which  gave  to  the  en- 
gineer of  the  water  company  the  right  to 
change  the  location  of  the  line.     It  was  not 
within  the  power  of  Mack  to  stipulate  that 
the  engineer  would  not  exercise  this  privi- 
lege, and  this  the  representative  of  the  trust 
company  well  knew.    But  Mack  could  hare 
been  required  to  stipulate  In  the  contract 
with  Roy  that  It  was  based  upon  the  line 
of  the  ditch  as  then  actually  located.     It 
was  after  this  time  that  the  witness  caused 
to  be  drawn  the  contract  between  Roy  and 
these  plaintiffs,  and  the  bond  which  Is  the 
subject  of  this  litigation;   the  former  beiru: 
but  slightly  changed  in  form  from  a  contrail 
which  he  had  previously  drawn,   and  the 
principal  change  consisting  In  the  addition 
of  a  provision  that  moneys  earned   by  the 
contractor  in  excess  of  the  monthly  pay  roll 
should  be  paid  to  the  trust  company  for  iu 
protection.    It  is  evident  therefore  that  the 
representative  of  the  trust  company  had  am- 
ple opportunity  to  incorporate  In  the   writ- 
ten contract  the  Inducing  promise  of  the  al- 
leged parol  agreement,  If  there  had  been  a 
serious  Intention  that  it  should  form  a  part 
of  the  contract    It  does  not  appear,  there- 
fore, that  the  alleged  parol  agreement  be- 
tween Mr.  Mack  and  Mr.  Rose,  that  the  lo- 
cation of  the  dltcn  would  not  be  changed, 
was  contemporaneous  with  the  execution  of 
the   bond.     When  it  was  alleged  to  have 
been  made,  neither  the  contract  nor  the  hood 
had  been  prepared.    It  was  after  the  plain- 
tiff Mack  had  left  his  office  that  Mr.  Rose, 
acting  as  he  says  for  the  trust  company, 
had  both  the  bond  and  the  contract  redraft- 
ed.    The   clause   in   the   first  contract   to 
which  he  had  objected,  which  gave  to  the 
engineer  power  to  fix  the  location  and  the 
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dimensions  of  the  trench,  was  reinserted  In 
the  new  contract,  and  the  bond  was  execut- 
ed upon  the  part  of  the  trust  company,  and 
the  papers  were  sent  to  Mr.  Mack,  without 
calling  his  attention  to  the  fact  that  the 
trust  company  would  not  consider  itself 
bound  by  the  clause  which  its  representa- 
tive had  himself  knowingly  permitted  to  be 
Incorporated  in  the  contract. 

We  cannot  regard  this  evidence  of  the  oral 
agreement  as  sufficient  to  move  the  con- 
science of  a  chancellor  to  reform  the  Instru- 
ment Why  should  the  court  be  asked  to  do 
that  which  the  representative  of  the  trust 
company  did  not  do,  when  he  had  ample  op- 
portunity; that  Is,  write  into  the  last  con- 
tract a  clause  making  it  applicable  only  to 
the  line  as  then  located?  In  view  of  the  de- 
fendant's own  evidence,  how  can  it  fairly  be 
contended  that  the  trust  company  executed 
and  delivered  the  bond  solely  on  the  faith 
of  the  oral  understanding?  If  that  was  the 
case,  why  was  not  the  written  contract  al- 
tered, to  make  It  express  the  fact?  When 
the  plaintiffs  received  from  Mr.  Rose  the 
contract  and  bond  executed  by  the  trust  com- 
pany, we  think  they  were  justified  in  as- 
suming that  the  trust  company  was  satisfied 
with  the  contract  as  written,  no  matter  what 
may  have  been  said  in  the  preliminary  con- 
versations, prior  to  its  actual  drafting.  The 
last  draft  contained  at  least  one  material 
alteration,  made  for  the  benefit  of  the  trust 
company,  and  If  any  others  were  intended 
they  could  readily  have  been  made.  We  can 
only  regard  the  conversations  between  Mr. 
Mack  and  Mr.  Rose,  before  the  drafting  of 
the  contract,  as  prior  negotiations,  not  ex- 
pressing the  final  conclusion  between  the 
parties,  and,  as  they  deliberately  put  their 
engagement  into  writing,  these  prior  negoti- 
ations must  be  considered  as  having  been 
merged  in,  and  extinguished  by,  the  written 
instrument,  which  was  the  final  result  of  the 
bargaining. 

[3]  As  long  ago  as  Rearlck  v.  Rearick,  16 
Pa.  60,  page  72,  this  court,  speaking  by  Mr. 
Justice  Bell,  said:  "It  is  recognized  as  a 
settled  maxim  that  oral  evidence  of  an  agree- 
ment or  understanding  between  parties  to  a 
deed  or  other  written  instrument  entertain- 
ed before  Its  execution  shall  not  be  heard  to 
vary  or  materially  affect  It.  Accordingly, 
the  settled  rule  Is  that,  when  a  contract  has 
been  reduced  to  writing,  It  is  understood  as 
expressing  the  final  conclusions  of  the  con- 
tracting parties,  and  fully  accepted  as  merg- 
ing all  prior  negotiations  and  understand- 
ings, whether  agreeing  or  Inconsistent  with 
it."  In-  Yaryan  v.  Glue  Co.,  180  Pa.  480, 
page  497,  86  Atl.  1080,  page  1081,  Mr.  Justice 
McCollum  said  that  the  general  rule  is  that 
"prior  conversations  between  the  parties  are 
not  admissible  to  vary  the  terms  of  a  written 
contract"  And  in  Vlto  v.  Birkel,  209  Pa. 
206,  58  Atl.  127,  it  is  said,  per  curiam,  that 
the  general  rule  is  that  "all  preliminary  ne- 


gotiations are  merged  and  terminated  by  the 
execution  of  the  written  contract" 

[4]  In  the  case  at  bar  there  was  neither 
allegation  nor  proof  that  the  bond  was  ex- 
ecuted through  fraud,  or  that  through  acci- 
dent or  mistake  the  oral  agreement  was  left 
out  of  the  contract  when  it  was  redrafted. 
In  Krueger  v.  Nicola,  205  Pa.  38,  page  42, 
04  Atl.  494,  page  490,  our  Brother  Browu 
said:  "To  contradict  or  vary  the  terms  of  a 
written  contract  by  an  oral  contemporaneous 
agreement  between  the  parties,  there  must 
be  allegation  as  well  as  proof,  not  only  of  it 
but  of  Its  omission  through  fraud,  accident, 
or  mistake  from  the  writing.  This  has  been 
ruled  so  frequently  that  reference  is  hardly 
needed  to  one  or  two  of  the  many  authorities 
on  the  subject"  He  then  cites  the  decisions 
in  Wodock  v.  Robinson,  148  Pa.  503,  24  Atl. 
73,  and  Hunter  v.  McHose,  100  Pa.  38. 

We  sustain  the  second,  fifth,  and  sixth  as- 
signments of  error.  The  judgment  entered 
upon  the  verdict  at  the  trial  is  set  aside; 
and  we  now,  after  reviewing  the  action  of 
the  court  below,  enter  judgment  non  obstante 
veredicto  upon  the  whole  record  against 
Charles  Roy  and  the  Title,  Trust  &  Guar- 
anty Company  of  Johnstown,  Pa.,  defend- 
ants, for  the  sum  of  $4,656.27  with  Interest 
from  September  8,  1911.  being  such  judg- 
ment as  we  deem  to  be  warranted  by  the  evi- 
dence taken  in  the  court  below. 


JONES  v.  SHARON  BOROUGH 

(Supreme  Court  of  Pennsylvania.    Jan.  6, 
1913.) 

1.  Taxation  (§  561*)— Bobouohs— Exonera- 
tion of  Tax  Coixectob. 

Where  reports  of  borough  auditors  fix  a 
liability  on  a  borough  tax  collector  for  uncol- 
lected tax  duplicates,  the  borough  council  may, 
under  Act  June  25,  1885  (P.  L.  187),  for  prop- 
er reasons,  exonerate  a  tax  collector. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  H  1083-1090;   Dec  Dig.  i  561.*] 

2.  Taxation  (J  561*)— Bobouohs— Exonera- 
tion of  Tax  Coixectob. 

Where  a  tax  collector  is  exonerated  from 
liability  for  uncollected  tax  duplicates  under 
Act  June  25,  1885  (P.  L.  187),  such  exonera- 
tions have  the  same  effect  on  his  liability  as 
if  the  parties  had  paid  the  taxes  assessed 
against  them. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  §g  1083-1090;    Dec  Dig.  f  56L*] 

3.  Taxation  (|  557*)— Boroughs— Liability 
to  Tax  Collector. 

Final  settlement  by  borough  auditors  show- 
ing liability  of  a  borough  to  a  tax  collector  in 
the  settlement  of  his  accounts  is  conclusive 
against  the  borough  if  it  fails  to  appeal  with- 
in the  prescribed  time. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  §§  1068-1073,  1075-1077;  Dec.  Dig. 
!  557.*] 

Appeal  from  Court  of  Common  Pleas,  Mer- 
cer County. 

Action  by  P.  W.  Jones  against  Sharon 
Borough.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Affirmed 
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Williams,  P.  J.,  In  the  court  below,  charg- 
ed, inter  alia,  as  follows: 

"This  suit  Is  brought  by  the  administrator 
of  W.  W.  Hanna,  deceased,  who  was  form- 
erly tax  collector  of  the  borough  of  Sharon. 
It  Is  admitted  that  he  was  the  collector  of 
taxes  for  that  borough  for  the  years  1902, 
1903,  and  1904.  The  testimony  tends  to  show 
that  while  he  was  tax  collector  he  paid  mon- 
ey to  the  borough  of  Sharon  voluntarily  a 
good  deal  of  the  time,  and  that  sometimes, 
when  demands  were  made  upon  him,  he  made 
payments  without  any  regard  to  his  ac- 
counts, or  without  examining  his  accounts 
to  see  whether  or  not  he  was  indebted  to  the 
borough,  and  without  taking  into  considera- 
tion exonerations  to  which  he  would  be  en- 
titled under  the  law.  The  testimony  would 
tend  to  indicate  that  there  was  a  charge 
against  him  at  one  time  for  the  years  1902, 
1903,  and  1904,  amounting  to  some  $1,500. 
It  seems,  however,  that  in  March,  1907,  the 
borough  auditors  of  the  borough  of  Sharon 
audited  all  of  his  accounts  for  the  various 
years  for  which  he  had  collected  taxes,  and, 
as  a  result  of  that  audit,  they  found  there 
was  due  to  him  the  sum  of  $3,424.84.  That 
audit  was  made  by  the  duly  elected  and 
qualified  auditors  of  the  borough  of  Sharon, 
and  it  seems  to  have  been  properly  returned 
and  filed  and  presented  to  the  council,  and 
no  appeal  was  ever  taken  from  the  audit 
by  either  the  tax  collector  or  the  borough. 
The  matter  stood  in  that  way  until  Mr.  Han- 
na died.  It  seems  that  there  were  some  ne- 
gotiations in  regard  to  a  settlement  of  the 
controversy,  but  it  has  never  been  settled; 
and  Mr.  Hanna  finally  became  mentally  de- 
ficient and  had  to  be  placed  in  an  asylum. 
It  seems  that  some  negotiations  were  then 
made,  by  some  person  representing  Mr.  Han- 
na, with  the  borough  council,  when  these 
matters  were  all  gone  over  and  the  exonera- 
tions to  which  he  was  entitled  were  allowed. 

"The  plaintiff  claims  that  there  was  due 
to  Mr.  Hanna  this  amount  of  $3,424.84,  as 
shown  by  this  auditors'  report  of  March  4, 
1907,  from  which  no  appeal  has  been  taken, 
and,  as  we  view  the  matter,  we  think  that 
would  be  true,  and  that  the  contention  of 
the  plaintiff  is  correct  We  think  that  if  the 
duty  elected  auditors  went  over  all  of  these 
accounts,  and  there  being  nothing  in  the 
case  to  show  that  they  disturbed  or  under- 
took to  rake  over  the  reports  of  the  former 
auditors,  but  simply  audited  his  accounts, 
taking  the  former  years  as  the  former  audi- 
tors had  found  the  accounts  to  be,  and  ar- 
rived at  a  result  showing  the  borough  to 
be  indebted  to  the  tax  collector  in  the  sum 
of  $3,424.84,  the  plaintiff  would  be  entitled 
to  recover  that  amount,  and  in  addition  to 
that  he  would  be  entitled  to  interest  from 
that  time  up  until  the  date  of  this  suit 
Counsel  have  computed  the  Interest,  and 
we  think  there  is  no  dispute  about  the 
amount  if  the  plaintiff  is  entitled  to  recover. 

"By  Mr.  Davis:   I  would  not  agree  that 


they  are  entitled  to  anything:     As  to  the 
amount  of  $3,424.84,  that  is  right 

"By  the  Court:  Counsel  for  the  plaintiff 
have  computed  interest  on  the  sum  of  $3.- 
424.84  from  the  time  it  was  adjudged  to  be 
due  to  him  down  to  this  date,  and  claim  now 
the  sum  of  $4,460.85.  Therefore,  gentlemen, 
if  you  believe  the  testimony  offered  on  the 
part  of  the  plaintiff  as  to  the  audits  of  these 
various  years,  and  especially  as  to  the  au- 
dit of  March  4,  1907,  showing  this  balance 
of  $3,424.84,  the  plaintiff  would  be  entitled 
to  recover  that  amount  with  Interest 
amounting  in  all  to  $4,460.85." 

Verdict  and  judgment  for  plaintiffs  for  $4,- 
460.85. 

Argued  before  FELL,  C.  J.,  and  BROWN, 
MESTREZAT,  POTTER,  ELKIN,  STEW- 
ART, and  MOSCHZISKER,  JJ. 

Horace  W.  Davis,  of  Sharon,  for  appellant 
Q.  A.  Gordon,  of  Mercer,  and  Fred  A.  Serv- 
ice and  Roy  Neville,  both  of  Sharon,  for  ap- 
pellee. 

BROWN,  J.    W.  W.  Hanna,  appellee's  de- 
cedent was  the  duly  elected  and  qualified 
collector  of  taxes  in  the  borough  of  Sharon 
for  the  years  1902,  1903,  and  1904.     His  ac- 
counts as  collector  for  these  years  were  au- 
dited by  the  borough  auditors,  and  their  re- 
ports  show   the    following  liabilities:      Fur 
the  year  ending  March  2,  1903,  the  report  of 
the  auditors  showed  that  the  collector  was 
then  indebted  to  the  borough  on  the  tax  da- 
plicate  of  1902  in  the  sum  of  $2.998.52 ;    the 
report  for  the  year  ending  March  T,    1901. 
showed  an  indebtedness  of  the  said  collector 
to  the  borough  on  the  tax  duplicate  of  19*! 
in  the  sum  of  $5,262.96;   and  the  report  for 
the  year  ending  March  7,  1905,  showed  an 
indebtedness  of   the   said  collector    to   the 
borough  on  the  tax  duplicate  of  1904  In  tb»> 
sum  of  $7,566.38.    No  appeal  was  taken  from 
any  one  of  these  reports  by  the  collector  or 
by  the  borough,  and  the  same,  so  far  as  they 
relate  to  the  accounts  of  the  collector,  were 
spread   upon   the  minutes   of    the    borough 
council.    The  report  of  the  borough  auditor* 
for  the  year  ending  March  3,  1906,  shows  a 
total   Indebtedness  against  the  collector  on 
the  tax  duplicates  for  the  years  1902,  1903. 
and  1904  of  $8,502.05,  against  which  he  nt 
given   credit   with   payments   made   to  the 
borough   treasurer   amounting  to   $6,960.0-\ 
leaving  a  net  balance  of  $1,542  due  to  th* 
borough  on  the  duplicates  for  1902,  1903,  and 
1904.    No  appeal  was  taken  from  this  report, 
either  by  the  collector  or  by  the  borough, 
and  it  was  spread  upon  the  minutes  of  the 
borough  council.     By  due  councilmanlc  ac- 
tion,   at   meetings   held   in    February    and 
March,   1907,  Hanna   was   exonerated  from 
the  payment  of  certain  taxes  which  appear- 
ed in  his  duplicates  for  the  years  1902,  1903, 
and  1904,  and  by  the  report  of  the  borough 
auditors  for  the  year  ending  March  4,  1907, 
in  which  the  exonerations  -allowed  by   the 
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borough  authorities  were  taken  Into  consid- 
eration, the  borough  was  found  to  be  indebt- 
ed to  Hanna,  who  was  then  out  of  office,  In 
the  sum  of  $3,424.84.  No  appeal  was  taken 
by  the  borough  from  this  report,  and  it 
forms  the  basts  of  plaintiff's  claim. 

It  is  true,  as  appellant  insists,  that  the 
reports  of  the  borough  auditors  for  the  years 
1002,  1903,  and  1904,  not  having  been  ap- 
pealed from,  became  conclusive  as  to  the 
liability  of  the  tax  collector ;  but  conclusive 
of  what  liability?  They  were  conclusive 
that,  on  the  tax  duplicates  for  the  three 
years  which  had  been  placed  in  his  hands 
and  with  which  he  was  chargeable,  there 
was  a  liability  by  him,  after  allowing  him 
all  credits  to  which  he  was  entitled,  for  the 
respective  sums  found  against  him  by  the 
auditors.  But  the  liability  thus  fixed  against 
him,  with  the  conclusiveness  of  a  judgment, 
could  have  been  subsequently  discharged  by 
him,  and  for  all  payments  which  he  subse- 
quently might  have  made  on  account  of  this 
liability  he  would  have  become  entitled  to 
credit  at  the  next  audit  of  his  accounts,  and 
his  liability,  fixed  by  the  former  reports  of 
the  auditors,  would  have  been  corresponding- 
ly reduced.  In  the  duplicates  placed  In  his 
hands  for  the  years  1902,  1903,  and  1904  tax- 
es were  assessed  against  various  parties,  and 
with  these  taxes  he  became  charged,  from 
liability  for  which  he  could  be  relieved  only 
by  payment  or  exoneration.  Commonwealth 
v.  Maxwell,  84  Pa.  Super.  Ct.  631. 

[2]  When  the  taxes  thus  charged  against 
the  collector,  constituting  a  part  of  his  lia- 
bility as  fixed  by  the  borough  auditors  at  the 
end  of  each  year,  were  subsequently  exoner- 
ated to  his  relief,  the  effect  of  the  exonera- 
tions upon  his  liability  was  the  same  as  if 
the  parties  taxed  had  paid  into  the  borough 
treasury  the  taxes  assessed  against  them, 
and  such  payments  by  them  would  have 
been  in  relief  of  the  tax  collector  on  his  lia- 
bility upon  the  duplicates  placed  In  his 
hands.  This  is  practically  the  situation  be- 
fore us.  The  liability  of  the  tax  collector,  as 
fixed  by  the  reports  of  the  auditors,  was  not 
disturbed.  It  was  simply  discharged  by 
credits  from  the  borough  for  taxes  with 
■which  he  had  been  charged  in  the  duplicates, 
and  which,  for  reasons  regarded  as  all-suffl- 
cient  by  the  borough  authorities,  they  exon- 
erated to  his  relief. 

[1]  Had  the  borough  council  authority  to 
make  these  exonerations  several  years  after 
the  accounts  of  the  tax  collector  had  been 
audited?  No  legislation  has  been  cited  spe- 
cifically defining  the  power  of  borough  au- 
thorities to  grant  exonerations  from  taxes  in 
relief  of  a  collector  or  fixing  the  time  with- 
in which  they  must  be  granted,  but  the  pow- 
er to  so  exonerate  is  distinctly  recognized  In 
the  Act  of  June  25,  1885,  P.  L.  187,  regulat- 
ing the  collection  of  taxes  in  the  boroughs  of 
the    commonwealth,    the    tenth    section    of 


which  provides  that  "exonerations  may  be 
made  by  the  authorities  and  In  the  same 
manner  as  heretofore."  From  time  imme- 
morial— as  is  known  to  all  of  us — the  pow- 
er to  exonerate  collectors  from  liability  for 
uncollected  taxes,  for  reasons  satisfactory  to 
the  taxing  authorities,  has  been  exercised  by 
borough  councils,  and,  in  the  absence  of  any 
statutory  prohibition  of  the  exercise  of  this 
power,  impliedly  recognized  by  the  act  of 
1885,  we  shall  not  say  it  does  not  exist 

[S]  This  action  is  to  enforce  a  liability 
against  the  defendant  borough,  which  was 
fixed  by  the  report  of  the  borough  auditors 
for  the  year  ending  March  4,  1907.  From 
this  report  the  borough  took  no  appeal,  and 
the  liability  fixed  by  it  has  been  carried  as 
a  liability  in  every  annual  statement  of  the 
auditors  of  the  borough  since  the  year  1907. 
If  a  final  settlement  by  an  auditor  is  con- 
clusive against  the  officer  whose  accounts  are 
audited,  "why  is  it  not  conclusive  in  his  fa- 
vor"? Northumberland  County  v.  Bloom,  3 
Watts  &  S.  542;  Blackmore  v.  County  of 
Allegheny,  51  Pa.  160;  Commonwealth  v. 
Scanlan,  202  Pa.  250,  51  Atl.  986.  The  moral 
obligation  of  the  borough  to  relieve  Hanna 
from  liability  for  taxes  which  the  municipal 
authorities  felt  could  not  or  ougbt  not  to  be 
collected  became  a  legal  one  after  the  bor- 
ough failed  to  appeal  within  the  proper  time 
from  the  report  of  the  auditors  for  the  year 
ending  March  4,  1907. 

The  verdict  for  the  plaintiff  was  practi- 
cally directed  upon  undisputed  facts,  and  the 
judgment  on  it  is  affirmed. 


SNYDEB  v.  PENNSYLVANIA  B.  CO. 

(Supreme  Court  of  Pennsylvania.     Nov.  7, 
1912.) 

1.  Mastbb  and  Servant  (f  78*)— Belief 
Fund— Loss  of  Benefits—  "Legal  Repre- 
sentative." 

Where  by-laws  of  a  railroad  benefit  asso- 
ciation provide  that,  if  the  legal  representative 
of  a  member  sues  the  railroad  company  for  his 
death,  judgment  in  such  suit  shall  preclude  any 
claim  on  the  relief  fund,  the  widow  of  a  mem- 
ber who  sues  the  railroad  to  recover  for  the 
husband's  death  is  the  "legal  representative" 
within  the  meaning  of  the  by-laws. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  |  78.* 

For  other  definitions,  see  Words  and  Phras- 
es, voL  5,  pp.  4070-4079;    vol.  8,  p.  7704.] 

2.  Master  and  Sebvant  (f  78*)  — Belief 
Funds— Loss  of  Benefits— "Judgment  in 
Such  Suit." 

Where  by-laws  of  a  railroad  benefit  society 
provide  that  judgment  against  the  railroad  on 
account  of  the  death  of  a  member  shall  pre- 
clude any  claim  on  the  relief  fund,  where  ac- 
tion against  the  railroad  results  in  a  nonsuit, 
the  judgment  of  nonsuit  is  a  "judgment  in  such 
suit"  within  the  meaning  of  the  by-laws,  pro- 
hibiting a  widow  from  suing  the  association  for 
death  benefits. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.   |  78.*] 
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Appeal  from  Superior  Court 

Action  by  Catharine  I*  Snyder  against  the 
Pennsylvania  Railroad  Company.  Judgment 
for  defendant,  and  plaintiff  appeals.  Af- 
firmed. 

Beaver,  J.,  filed  the  following  opinion  in 
the  court  below: 

"The  appellant,  who  was  the  plaintiff  be- 
low, being  the  beneficiary  last  designated  by 
her  husband,  who  was  a  member  of  the  relief 
association  of  the  defendant  company, 
brought  suit  against  the  said  company  in 
trespass  for  the  recovery  of  damages  aris- 
ing, as  she  claimed,  out  of  the  death  of  her 
husband,  who  was  a  conductor  in  its  employ 
at  the  time  of  his  death.  Upon  the  trial  of 
that  cause  a  judgment  of  nonsuit  against  the 
plaintiff  was  entered,  which  the  court,  upon 
motion  duly  made,  refused  to  take  off,  from 
which  judgment  no  appeal  was  taken.  Be- 
fore the  time  for  appeal  had  expired,  the 
plaintiff  entered,  by  praecipe  in  the  prothono- 
tary's  office,  without  authority  of  the  court 
first  had,  a  withdrawal  of  'the  claim  made 
In  this  case'  and  a  discontinuance  of  the  suit, 
directing  the  prothonotary  'to  so  mark  the 
same  of  record.'  She  subsequently  brought 
suit  for  the  death  benefit  under  the  member- 
ship of  her  husband  in  the  relief  association. 
An  affidavit  of  defense  was  filed  by  the  de- 
fendant, and,  upon  motion  for  judgment  for 
want  of  sufficient  affidavit  of  defense,  the 
court  discharged  the  rule  granted  thereon, 
and  filed  a  carefully  prepared  opinion.  Upon 
the  trial  of  the  cause,  the  plaintiff's  testi- 
mony established  the  facts  set  forth  in  the 
defendant's  affidavit  of)  defense,  and,  upon  mo- 
tion, at  the  conclusion  of  the  plaintiff's  case, 
the  court  granted  a  nonsuit  which  it  subse- 
quently refused  to  take  off.  The  case  before 
us  for  consideration  is  the  appeal  of  the 
plaintiff  from  this  refusal  of  the  court 

"The  sixty-fifth  section  of  the  rules  govern- 
ing the  relief  association  of  the  defendant 
which  provides  for  the  submission  of  a  claim 
on  the  part  of  the  beneficiary,  first  to  the 
superintendent  of  the  association,  and,  in 
case  of  his  decision  against  the  beneficiary, 
by  appeal  to  the  advisory  committee  within 
certain  time  limits,  Is  strenuously  opposed 
by  the  appellant  on  the  ground  that  It  is 
void,  first  because  the  beneficiary  has  an  In- 
herent and  constitutional  right  of  trial  by 
jury  which  she  alone  can  waive,  which  she 
has  not  done  and  no  one  can  do  it  for  her; 
second,  because,  in  effect  it  constitutes  the 
appellee  company,  a  party  in  interest  the 
judge  of  its  own  suit;  and,  third,  it  is 
against  public  policy,  because  it  ousts  the 
Jurisdiction  of  courts  in  advance  of  any  con- 
troversy, and  consequently  'robs  the  courts 
of  their  jurisdiction  to  finally  determine  the 
ultimate  question  of  liability  or  nonliabil- 
ity under  the  contract  as  a  matter  of  law.' 
It  is  not  necessary  for  us  to  pass  upon  the 
question  of  the  validity  of  the  sixty-fifth  sec- 
tion, because,  as  we  view  It  the  question 


la  settled  by  the  fifty-eighth  section  of  the 
rules  governing  the  relief  fund,  which  is  as 
follows:  'Should  a  member  or  bis  legal  rep- 
resentative make  claim,  or  bring  suit,  against 
the  company,  or  against  any  other  corpora- 
tion which  may  be  at  the  time  associated 
therewith  in  administration  of  the  relief  de- 
partments, In  accordance  with  the  terms  set 
forth  In  regulation  No.  6,  for  damages  on 
account  of  injury  or  death  of  such  member. 
payments  of  benefits  from  the  relief  fond,  oc 
account  of  the  same,  shall  not  be  made,  until 
such  claim  shall  be  withdrawn  or  salt  discon- 
tinued. Any  compromise  of.  such  claim  or 
suit  or  judgment  in  such  suit,  shall  preclude 
any  claim  upon  the  relief  fund  for  bene- 
fits on  account  of  such  injury  or  death,  and 
the  acceptance  of  benefits  from  the  relief 
fund  by  a  member  or  his  beneficiary  or  bene- 
ficiaries, on  account  of  injury  or  death,  shall 
operate  as  a  release  and  satisfaction  of  all 
claims  against  the  company  and  any  and  all 
of  the  corporations  associated  therewith  In 
the  administration  of  their  relief  department. 
for  damages  arising  from  such  Injury  or 
death.' 

[1]  "The  appellant  claims  that  the  action 
of  trespass  brought  by  the  widow  against  the 
defendant  for  damages  sustained  by  the 
death  of  her  husband  was  not  brought  as  bis 
legal  representative,  and  that  the  Judgment 
of  nonsuit  entered  therein  was  not  such  a 
Judgment  as  is  contemplated  in  this  fifty- 
eighth  regulation,  so  as  to  bar  her  claim  up- 
on the  relief  fund  for  the  death  benefits  due 
because  of  the  death  of  her  husband.  As  we 
understand  it  the  widow  was  not  the  admin- 
istratrix of  the  decedent  She  brought  her 
action  under  Act  April  15, 1851  (P.  I*.  674)  I 
19,  for  damages  by  reason  of  his  death.  This 
question  has  been  dealt  with  and  practical- 
ly settled  in  Jack  v.  Penna.  R.  R.  Co..  43  Pa. 
Super.  Ct  337,  in  which  the  fifty-eighth  sec- 
tion of  the  rules  governing  the  relief  fund 
was  considered  and  passed  upon.  It  Is.  per- 
haps, true  that  ordinarily  the  phrase  'leca! 
representative'  refers  to  the  administrators 
or  executors  of  a  decedent  hut  the  term  is 
not  confined  exclusively  to  such  representa- 
tives. In  the  case  under  consideration,  the 
law  fixes  the  representative  of  the  deeedett 
as  the  widow,  and,  inasmuch  as  she  Is  named 
by  the  law  as  the  representative  of  the  de- 
cedent she,  of  course,  is  for  that  purpose 
the  legal  representative. 

"As  was  said  in  Hughes  v.  D.  &  B.  Canal 
Co.,  176  Pa.  254,  35  Atl.  190:  'Plaintiff  hvl 
no  claim  until  he  died,  and  then  the  founda- 
tion of  her  claim  was  the  Injury  to  him,  for 
which  he  might  have  sued  in  his  lifetime. 
If  the  defendant  would  not  have  been  liable 
to  him  in  the  first  instance,  it  was  not  made 
liable  to  her  after  his  death.  We  are  not 
aware  of  any  case,  certainly  onr  attention 
has  not  been  called  to  any,  in  which  a  widow 
has  recovered  for  injuries  to  her  husband 
where  he  could  not  have  done  so  himself,  if 
he  had  survived.    And  on  principle  it  is  per- 
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fectly  clear  that  she  never  can  do  so,  for  the 
original  right  of  action  is  in  him  and  hers  is 
but  the  succession  or  substitution  for  his, 
where  he  has  not  asserted  It  himself.  If  he 
has  done  so,  his  action  survives,  If  he  has 
not,  then  by  virtue  of  the  statute  she  brings 
hers  in  its  place,  but  for  the  same  cause. 
Birch  v.  Pittsburg,  etc.,  By.  Co.,  166  Pa. 
339  [30  AtL  826].' 

"So  in  Hill  v.  Penna.  B.  B.  Co.,  178  Pa. 
223,  36  Atl.  997,  85  L.  B.  A  196,  58  Am.  St 
Rep.  764,  Mr.  Justice  Green,  In  considering 
the  eighteenth  and  nineteenth  sections  of  the 
Act  of  1851,  supra,  says:  'It  will  be  observed 
that  In  both  these  sections  the  right  of  ac- 
tion conferred  Is  for  the  death  of  the  party 
Injured.  The  eighteenth  section  provides  for 
the  case  of  a  party  Injured  who  has  brought 
an  action  for  his  injury,  but  subsequently 
dies,  and  directs  that  In  such  case  the  ac- 
tion shall  not  abate  by  reason  of  the  death 
but  shall  survive  to  his  personal  representa- 
tives. Section  19  provides  that,  If  no  ac- 
tion has  been  brought  for  the  Injury  during 
the  life  of  the  party  Injured,  the  widow,  or, 
if  there  is  no  widow,  the  personal  representa- 
tives may  maintain  an  action  and  recover 
damages  for  the  death  thus  occasioned.  Thus 
both  classes  of  cases  are  provided  for,  the 
one,  where  an  action  was  brought  by  the 
Injured  party  during  his  life  but  the  plain- 
tiff died  pending  the  action,  and  the  other 
where  no  action  had  been  brought  at  the 
time  of  the  death  of  the  party  injured. 

"While  it  Is  very  true  that  the  Injured  par- 
ty could  In  no  circumstances  recover  damages 
for  his  own  death,  yet  it  Is  equally  true 
that  the  cause  of  action  provided  for  by  both 
sections  Is  death  resulting  from  Injuries. 
The  act  did  not  undertake  to  give  a  cause  of 
action  to  the  party  Injured  for  the  Injuries  he 
had  sustained,  because  such  a  right  of  action 
already  existed,  Independently  of  the  act 
Hence  It  cannot  be  argued  that  the  Intention 
of  the  eighteenth  section  was  to  give  one 
right  of  action  to  the  party  Injured  and  an- 
other and  Independent  right  of  action  for 
the  same  Injury  to  his  widow.  The  cause 
of  action  is  the  same  In  both  sections,  to 
wit  the  death  of  the  party;  the  only 
difference  being  that  the  eighteenth  sec- 
tion provided  for  an  action  already  pending, 
that  it  should  not  abate,  but  should  survive 
to  the  personal  representative,  and  the  nine- 
teenth section  provided  that  in  case  no  ac- 
tion has  been  brought  before  the  death  of 
the  party,  an  action  might  be  brought  by  the 
widow,  or,  if  there  was  no  widow,  then  by 
the  personal  representatives.'  Whether  by 
the  widow,  or,  In  the  absence  of  such  a  par- 
ty, by  the  personal  representatives,  they  were 
both  in  their  order  legal  representatives  of 
the  party,  because  their  status  was  fixed  by 
law  and  that  law  made  them  the  legal  rep- 
resentatives of  the  party  for  damages  for  the 
85A-68 


death  of  whom  the  action  could  be  brought 

[1]  "Was  the  judgment  of  nonsuit  a  judg- 
ment In  the  case  such  as  Is  contemplated  In 
the  fifty-eighth  section  supra?  We  think  It 
was.  The  plaintiff  exhausted  her  legal  right 
In  the  presentation  of  her  case.  The  court  held 
that  presentation  insufficient  for  her  recovery 
and  entered  a  nonsuit  upon  which  judgment 
was  entered.  This,  of  course,  was  conclusive, 
so  far  as  It  .went  It  carried  the  costs  and 
settled  the  question,  so  far  as  that  suit  was 
concerned,  and  was  a  final  judgment  therein. 
True,  the  defendant  had  a  right  to  bring  an- 
other suit  and  was  not  precluded  from  do- 
ing so  by  the  judgment  of  nonsuit,  but  so 
far  as  the  suit  then  pending  was  concern- 
ed, the  judgment  of  nonsuit  was  a  final  dis- 
position of  It  and  In  our  opinion  clearly  con- 
stituted a  conclusive  judgment  in  the  case. 
The  plaintiff  had  a  right  to  appeal,  of  course, 
but  she  did  not  appeal,  and,  as  the  court 
well  says  In  Its  opinion  discharging  the  mo- 
tion for  judgment  for  want  of  a  sufficient 
affidavit  of  defense,  her  withdrawal  of  the 
suit  and  discontinuance  thereof  was  a  nulli- 
ty, because  there  was  nothing  to  withdraw 
and  nothing  to  discontinue.  The  case  had 
been  ultimately  disposed  of  by  a  conclusive 
judgment,  and  that  was  the  end  of  It  so 
far  as  that  suit  was  concerned. 

"Prolonged  discussion  will  not  In  any  way 
clarify  the  judgment  of  the  court  as  ex- 
pressed in  its  opinion  upon  the  motion  for 
want  of  a  sufficient  affidavit  of  defense,  nor 
will  It  add  to  Its  logical  conclusiveness.  We 
are  clearly  of  the  opinion  that  the  court  gave 
the  proper  construction  to  the  fifty-eighth  sec- 
tion of  the  rule  of  the  relief  association  and 
that  being  so  the  sixty-fifth  section  becomes 
unimportant  Inasmuch  as  the  superintendent 
and  the  advisory  committee  on  appeal  held 
that  the  Judgment  In  the  action  in  trespass 
for  damages  for  the  death  of  the  plaintiff's 
husband  was  conclusive  as  to  her  right  to 
share  in  the  relief  fund  under  her  husband's 
membership  In  the  association. 

"The  case  has  been  most  elaborately  ar- 
gued and  every  phase  of  It  presented  for  our 
consideration.  We  think,  however,  that  the 
question  is  fully  met  by  the  consideration  of 
the  fifty-eighth  section  and  the  conclusive- 
ness of  the  Judgment  entered  in  the  action 
of  trespass  brought  by  the  widow  for  the 
death  of  her  husband. 

"Judgment  affirmed." 

Argued  before  FELL,  O.  3.,  and  BROWN, 
MESTBEZAT,  STEWABT,  and  MOSCHZIS- 
KEB,  JJ. 

J.  Fred  Schaffer,  of  Sunbury,  for  appellant 
J.  Simpson  Kline  and  Geo.  B.  Belmensnyder, 
both  of  Sunbury,  for  appellee. 

PER  CURIAM.  The  judgment  of  the  su- 
perior court  Is  affirmed  for  the  reasons  stat- 
ed in  the  opinion  of  Judge  Beaver. 
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JAXTHBOMER  t.  SHABPSVILUD  BOR- 
OUGH et  ai. 
(Supreme  Court  of  Pennsylvania.    Jan.  6, 1913.) 

1.  Municipal  Corporations  (I  294*)— ADVER- 
TISEMENT OT  OBDINANCB— "CONTRACT." 

A  resolution  of  a  borough  council,  accept- 
ing a  bid  of  contractors  subject  to  the  entering 
into  of  a  contract  with  the  borough  as  provided 
in  printed  specifications,  is  not  in  itself  a  "con- 
tract," within  Act  April  8,  1861  (P.  L.  823)  I 
3,  providing  that  a  contract  cannot  be  entered 
into  before  the  ordinance  authorizing  it  has 
been  posted  and  advertised  for  10  days  after  its 
final  passage. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  ||  776-788,  791 ;  Dec. 
Dig.  f  294.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  pp.  1513-1534;    voL  8,  pp.  7615,  761&] 

2.  Municipal  Corporations   (§   294*)— CON- 
TRACTS—ADVERTISEMENT  OF  ObdINANOE. 

Where  a  borough  enters  into  a  formal  con- 
tract with  contractors,  in  strict  conformity  with 
printed  specifications  referred  to  in  a  resolution 
of  the  borough  council  accepting  the  bid  of  the 
contractors,  21  days  after  the  passage  of  the 
resolution,  19  days  after  its  posting,  and  13 
days  after  its  publication,  the  contract  is  bind- 
ing on  the  borough. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  if  776-788,  791 ;  Dec. 
Dig!  %  294.*J 

3.  Contracts  (|  23*)— Requisites  and  Valid- 
ity—Acceptance of  Offeb. 

In  order  to  be  effectual,  an  acceptance  of 
an  offer  must  be  Identical  with  the  offer  and 
unconditional;  and,  where  an  acceptance  is 
conditional  or  introduces  a  new  term,  it  is 
either  a  mere  expression  of  willingness  to  treat 
or  a  counterproposal,  and  in  neither  case  con- 
summates a  contract 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  it  68-71;   Dec  Dig.  I  23.*] 

4.  Municipal  Cobpobationb  (j  814*)— Pub- 
lic Improvements— Contracts. 

That  the  specifications  for  a  paving  con- 
tract were  prepared  or  procured  and  reported  to 
the  council  by  the  borough  engineer  and  street 
committee,  while  the  ordinance  provided  that 
they  should  be  prepared  or  procured  by  the 
burgess  and  paving  committee  of  council,  is 
immaterial,  where  the  street  committee  and 
paving  committee  for  the  current  year  were 
composed  of  the  same  members;  the  action  of 
the  borough  engineer  in  place  of  the  burgess 
being  of  no  consequence. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  827,  828;  Dec  Dig. 
jS  314.*] 

Appeal  from  Court  of  Common  Pleas,  Mer- 
cer County. 

Bill  in  equity  by  L.  M.  Jaxthelmer  against 
Sharpsvllle  Borough  and  others  for  an  In- 
junction. From  a  decree  dlBmfl wring  the 
bill,  plaintiff  appeals.    Affirmed. 

The  court  below,  after  stating  the  facts  as 
summarized  In  the  opinion  of  the  Supreme 
Court,  discussed  the  questions  involved  as 
follows: 

"The  learned  counsel  contends  that  the 
contract  between  said  borough  and  William 
Mclntyre  &  Sons  is  illegal  for  the  reasons 
set  forth  in  the  fourth  and  fifth  paragraphs 
of  the  plaintiff's  bill,  and  these  reasons  may 


well  be  considered  In  the  order  stated  by  the 
learned  counsel. 

"(1)  The  first  reason  is  stated  In  the  fount 
paragraph  of  the  bill,  as  follows:  The  same 
day  that  said  ordinance  was  passed  bids  were 
received  and  a  contract  awarded  to  said  Wil- 
liam Mclntyre  &  Sons  for  the  paving;  of  that 
portion  of  Mercer  avenue  hereinbefore  re- 
ferred to.' 

"The  testimony  shows  that  under  the  rales 
adopted  by  the  council  of  said  borough,  an  or- 
dinance must  pass  three  readings  before  it 
is  presented  to  the  burgess  for  his  approval, 
and,  as  stated  in  our  fifth  finding  of  fact,  the 
ordinance  here  In  question  was  Introduced 
and  passed  by  the  council  on  first  reading 
on  June  20,  1911.  It  appears  from  the  pa- 
pers before  us,  although  not  shown  by  th# 
testimony,  that  said  ordinance  was  passed 
on  second  reading  on  July  18,  1911,  and,  as 
shown  by  the  testimony  and  stated  In  oar 
ninth  finding  of  fact,  was  passed  on  Its  thirt 
reading  on  August  1,  1911.  On  August  12. 
1911,  the  borough  engineer  and  paving  com- 
mittee presented  to  council  for  its  approval 
full  and  complete  specifications  for  paring 
said  Mercer  avenue  with  tarvla,  which,  on 
motion  duly  passed,  were  approved  by  coun- 
cil, (4)  and  the  secretary  was  directed  to  ad- 
vertise for  bids  for  paving  said  street  in  ac- 
cordance with  said  specifications,  said  bids 
to  be  presented  not  later  than  6  o'clock  p.  it. 
on  September  5,  1911. 

"On  the  same  date  that  said  specifications 
were  approved  and  the  secretary  directed  t« 
advertise  for  bids,  as  above  stated,  the  bur- 
gess of  said  borough,  as  stated  In  oar  thir- 
teenth finding  of  fact,  returned  said  ordi- 
nance to  the  council,  accompanied  by  his 
veto  thereof.  Said  veto  was  spread  at  large 
upon  the  minutes,  and  said  ordinance  was 
then  laid  over  until  the  next  regular  meet- 
ing of  council,  to  be  held  on  September  5, 
1911,  as  required  by  said  act  of  May  12, 1811 
(P.  L.  288).  At  its  next  regular  meeting,  held 
on  September  5,  1911,  all  of  the  members  of 
council  being  present,  said  council  proceed- 
ed to  a  reconsideration  of  said  ordinance, 
and  after  such  consideration  it  was  passed 
by  the  unanimous  vote  of  all  the  members 
elected  to  said  council ;  the  roll  being  called 
and  the  name  and  affirmative  vote  of  each  of 
the  members  of  the  council  entered  on  the 
minutes. 

"On  the  same  date,  after  the  passage  of 
said  ordinance  over  the  veto  of  the  burgess, 
the  secretary,  by  direction  of  the  council,  pro- 
ceeded to  open  the  bids  received  for  said 
paving  in  response  to  the  notice  to  contrac- 
tors published  on  August  22,  1911,  as  direct- 
ed by  council  at  its  meeting  held  on  August 
15,  1911.  As  stated  in  our  seventeenth  find- 
ing of  fact,  the  bid  of  said  William  Mclntyre 
&  Sons  being  the  lower  of  the  two  bids  re- 
ceived for  the  paving  of  Bald  street,  It  was 
accepted,  subject  to  'certain  conditions  em- 
bodied in  the  motion  or  resolution  of  accept- 


•For  other  easts  see  Mm*  topic  and  section  NUMBER  In  Dec  Dig.  *  Am.  Dig.  Key-No.  Berlta  ft  Bap'r  lades* 
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ance,  and  which,  as  shown  by  the  minutes  of 
the  proceedings,  axe  as  follows:  'It  was  unan- 
imously resolved  that  the  bid  of  William  Mc- 
intyre  ft  Sons  be  accepted,  subject  to  the  en- 
tering into  of  a  contract  by  them  with  the 
borough  of  Sharpsvllle,  as  provided  for  m 
the  printed  specifications,  and  the  furnish- 
Ing  of  bonds  by  them,  as  also  required  by 
said  specifications.' 

"The  contention  of  the  learned  counsel  for 
the  plaintiff  Is  that  said  bid  and  the  accept- 
ance thereof  by  the  council  constituted  a 
contract  between  said  borough  and  the  firm 
of  William  Mclntyre  &  Sons  for  the  paving 
of  said  Mercer  avenue;  and  that,  as  said 
ordinance  bad  not  been  published  and  post- 
ed subsequent  to  Its  passage  over  the  veto 
of  the  burgess,  In  accordance  with  the  pro- 
visions of  section  8  of  the  act  of  April  8, 
1851  (P.  L.  823),  said  contract  is  illegal 
With  this  contention  we  are  unable  to  agree, 
and  to  our  mind  it  is  wholly  based  upon  the 
fundamental  error  of  viewing  the  qualified 
and  conditional  acceptance  of  said  bid  as  a 
contract  It  seems  to  us  that  the  very  terms 
of  the  acceptance  Itself  preclude  the  theory 
that  said  bid  and  its  acceptance  were  to  con- 
stitute a  contract,  and  clearly  evidence  the 
fact  that  a  contract  was  to  be  later  entered 
Into.  That  neither  the  borough  authorities 
nor  the  firm  of  William  Mclntyre  ft  Sons, 
whose  hid  was  thus  accepted,  considered  said 
bid  and  acceptance  as  a  contract  Is  evidenced 
by  the  fact  that  the  execution  of  the  formal 
contract  for  said  paving  was  deferred  until 
more  than  10  days  had  elapsed  after  said  or- 
dinance had  been  published  and  posted  sub- 
sequent to  its  final  passage  over  the  veto  of 
the  burgess,  as  is  required  by  the  act  of 
April  3, 1851. 

"In  20  Am.  ft  Eng.  Ency.  of  Law  (2d  Ed.) 
1170,  It  is  said  In  reference  to  municipal 
contracts:  Though  a  b}d  made  In  response 
to  an  advertisement  may  be  the  lowest  bid 
therefor,  and  in  all  respects  regular  and 
valid,  no  contract  arises  until  the  accept- 
ance thereof  by  die  city  authorities.  But 
where  a  bid  has  been  accepted  and  the  con- 
tract awarded,  a  binding  contract  is  created, 
for  the  breach  of  which  the  city  may  be  lia- 
ble in  damages,  although,  it  has  been  held, 
it  Is  not  reduced  to  writing  and  signed.  But 
a  vote  accepting  a  bid  Is  not  a  contract, 
where  a  provision  Is  distinctly  made  for  the 
future  execution  of  a  formal  contract' 

"The  last  paragraph  of  the  language  quot- 
ed expressly  covers  the  facts  of  the  case  at 
bar,  Is  directly  in  point  and  is  decisive 
against  the  contention  of  the  learned  counsel 
for  the  plaintiff.  A  number  of  cases  are 
cited  In  support  of  the  statement  quoted, 
among  them  being  those  of  Edge  Moor  Bridge 
Works  v.  Bristol  County,  170  Mass.  528,  48 
N.  E.  918,  Jersey  City  Water  Commissioners 
v.  Brown,  32  N.  X  Law,  504,  Dunham  v.,  Bos- 
ton, 91  Mass.  (12  Allen)  375,  and  People's 
Railroad  Co.  ▼.  Memphis  Railroad  Co.,  77  U. 
a  (10  Wall.)  88, 19  L.  Ed.  844.   We  have  ac- 


cess only  to  the  two  cases  last  cited,  both  of 
which  seem  to  support  the  language  quoted. 

••Assuming  that  section  8  of  the  act  of 
April  8,  186L  required  the  publishing  and 
posting  of  said  ordinance  subsequent  to  its 
passage  over  the  veto  of  the  burgess,  it  Is 
clear  that  said  ordinance  was  inoperative  un- 
til the  provisions  of  said  section  had  been 
compiled  with.  Hence  the  council  was  with- 
out power  to  make  a  valid  contract  until  said 
ordinance  had  been  published  and  posted  for 
at  least  10  days  after  its  final  passage.  With 
this  provision  of  said  act  of  assembly  In 
mind,  the  borough  authorities  deferred  the 
execution  of  the  formal  contract  for  said  pav- 
ing until  said  provision  had  been  complied 
with. 

"It  is  argued  by  the  learned  counsel,  how- 
ever, that  the  validity  of  said  contract  is  to 
be  determined  as  of  the  date  when  said  ordi- 
nance was  passed  over  the  veto  of  the  bur- 
gess and  the  bid  for  said  paving  was  accept- 
ed by  the  council;  and  that  nothing  done 
thereafter  could  validate  the  formal  contract 
entered  Into  between  said  borough  and  the 
firm  of  William  Mclntyre  ft.  Sons  on  Septem- 
ber 28,  1911.  As  we  view  this  case,  said  ar- 
gument Is  unsound,  and  Is  not  supported  by 
either  reason  or  authority. .  Suppose  a  bor- 
ough council  should  determine  to  pave  a 
street  under  the  provisions  of  the  act  of  1911 
(P.  L.  288),  and,  In  order  to  expedite  the 
work,  should  have  specifications  prepared 
and  advertise  for  bids  for  said  paving  while 
the  ordinance  providing  for  the  same  was 
pending  in  council,  and  then,  when  said  ordi- 
nance had  been  finally  passed  and  approved, 
accept  the  lowest  bid  received  for  said  work, 
subject  to  the  making  of  a  formal  contract  at 
a  later  date,  and  then,  In  the  meantime,  be- 
tween the  acceptance  of  said  bid  and  the 
execution  of  the  formal  contract  have  said 
ordinance  published  and  posted  as  required 
by  the  act  of  1851,  what  would  be  irregular 
or  Illegal  in  such  proceedings?  We  are  un- 
able to  see  how  the  preparation  of  specifica- 
tions, the  advertising  for  bids  and  an  accept- 
ance of  one  of  the  bids  received  prior  to  the 
publication,  and  posting  of  the  ordinance  pro- 
viding for  the  work  can  affect  the  validity 
of  a  formal  contract  entered  into  after  said 
ordinance  had  been  published  and  posted. 
After  the  passage  of  the  ordinance  over  the 
veto  of  the  burgess  in  the  case  at  bar,  and 
after  the  same  had  been  properly  published 
and  posted,  the  council  undoubtedly  could 
have  entered  Into  a  valid  contract  for  said 
work.  How,  then,  can  the  preliminary  work 
of  preparing  specifications,  receiving  bids, 
and  the  acceptance  of  one  of  the  bids  receiv- 
ed, subject  to  the  making  of  a  formal  con- 
tract In  any  way  affect  said  right? 

"Suppose  that  after  the  conditional  acceptr 
ance  of  said  bid  the  contractors  had  express 
ed  their  willingness  to  enter  into  a  formal 
contract  had  tendered  the  bonds  provided 
for,  and  then  demanded  that  council  proceed 
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to  Join  with  them  In  the  execution  of  a  for- 
mal contract,  and  the  council  had  set  up  its 
lack  of  authority  to  make  such  contract  until 
after  said  ordinance  had  been  published  and 
posted  according  to  law,  what  standing  would 
the  contractors  have  had  to  enforce  such  a 
demand?  It  Is  clear  that  they  would  have 
no  standing  whatever;  hence  the  mere  ac- 
ceptance of  said  bid,  either  conditionally  or 
otherwise,  prior  to  the  publication  and  post- 
ing of  said  ordinance,  would  not  and  could 
not  constitute  a  contract  between  the  bor- 
ough and  the  contractors. 

"In  the  case  of  Carpenter  v.  Xeadon  Bor- 
ough, 208  Pa.  896,  57  Atl.  837,  an  ordinance 
was  passed  by  council,  vetoed  by  the  bur- 
gess, and  then  passed  over  the  veto,  but  was 
not  published  and  posted,  as  required  by  the 
act  of  April  3,  1851.  Said  ordinance  granted 
to  Carpenter  the  right  to  use  his  land  in  the 
borough  for  cemetery  purposes  under  certain 
conditions,  one  of  which  was  that  he  pay 
$6,000  to  the  borough.  The  ordinance  also 
provided  that  a  street  should  be  laid  out  and 
opened  for  public  use  through  the  land,  and 
that  a  portion  of  an  avenue  near  the  land 
should  be  vacated ;  that  the  ordinance  should 
not  become  operative,  unless  Carpenter 
should,  within  10  days  after  its  passage,  ex- 
ecute and  deliver  to  the  borough  an  agree- 
ment to  comply  with  the  terms  of  the  ordi- 
nance, and  should  give  security  for  the  pay- 
ment of  the  $6,000.  It  was  further  provided 
that  the  ordinance  should  not  be  published 
until  the  execution  and  delivery  of  the  agree- 
ment and  the  costs  of  publication  had  been 
paid  to  the  borough.  The  agreement  was  de- 
livered and  the  costs  of  publication  of  the 
ordinance  were  paid  to  the  borough.  Car- 
penter tendered  security  for  the  payment  of 
the  $6,000,  which  was  declined.  He  then 
applied  for  a  writ  of  mandamus  commanding 
the  borough  of  Teadon,  the  chief  burgess,  and 
the  council  of  the  borough  'to  forthwith 
cause  the  ordinance  of  Bald  borough  entitled 
*  *  *  and  known  as  Ordinance  No.  50  to 
be  published  according  to  law,  so  as  to  ren- 
der the  same  operative,  or  show  cause  why 
the  same  should  not  be  done,  or  that  a  rule 
be*  granted  on  Bald  respondents  to  show  cause 
Why  a  mandamus  should  not  be  Issued  for 
the  purposes  aforesaid.'  The  court  having 
overruled  a  motion  to  quash  the  writ  and  di- 
rected the  defendants  to  file  a  return,  the 
case  was  tried  by  the  court,  without  a  Jury, 
under  the  act  of  April  22,  1874  (P.  L.  109). 
The  court  found  a  'verdict  in  favor  of  the 
plaintiff  against  the  corporate  authorities  of 
the  borough  of  Teadon,  requiring  them  to  ad- 
vertise and  publish  ordinance  No.  50  in  ac- 
cordance with  the  provisions  of  the  third  sec- 
tion of  the  act  of  Assembly  of  April  8, 1851.' 
From  the  Judgment  subsequently  entered  on 
said  finding,  the  defendants  appealed. 

"In  reversing  Bald  Judgment  and  dismiss- 
ing the  writ  of  alternative  mandamus,  Mr. 
Justice  Mestrezat,  speaking  for  the  Supreme 


Court,  said,  inter  alia:    **    •     »    Publica- 
tion is  a  duty  imposed  upon  the  corporate 
officers,  and  until  it  is  performed  no  rights 
are  granted,  and  the  observance  of  no  duties 
IB  enjoined,  by  the  ordinance  which  can  be 
enforced  by  or  against  the  municipality.    Be- 
fore the  statute  has  been  complied   with  la 
this  respect,  the  ordinance  remains   In  the 
hands  of  the  officers  of  the  corporation  await- 
ing the  performance  of  an  act  by  them  es- 
sential to  give  it  validity  as  a  law  of  the 
borough.     Conceding  that  the  purpose  and 
intention  of  the  council  was,  by  this  enact- 
ment, to  contract  with  the  plaintiff  on  the 
terms  therein  set  forth,  yet  if   publication 
was  necessary  to  make  It  operative,  aa  is 
recognized  by  the  plaintiff  In  Instituting  this 
proceeding,  it  is  apparent  that  the  contract 
was  not  consummated,  and  is  not  yet  ob- 
ligatory on  the  borough.     A  statutory   pre- 
requisite to  Its  completion  and  validity  is 
concededly  wanting,  and  the  power  of  the 
court  Is  invoked  to  compel  one  of  the  par- 
ties, the  borough,  to  consummate  the  agree- 
ment.   In  other  words,  we  are  asked  to  com- 
pel the  corporate  officers  of  the  borough  to 
complete  negotiations  pending   between  the 
parties,  so  that  the  negotiations  will  become 
effective  as  a  contract  and  obligatory  upvc 
the  borough.    This,  in  effect,  Is  the  prayer 
of  the  petition  for  the  mandamus.     If,  there- 
fore, we  award  the  writ  commanding  the  bor- 
ough to  cause  the  ordinance  "to  be  published 
according  to  law,  so  as  to  render  the  same 
operative,"  as  prayed  for  in  this  application, 
the  court  will  compel  the  execution  of  an 
agreement    which    is    simply    discretionary 
with  the  corporation.     This  we  cannot  do. 
The  court  will  enforce,  by  mandamus,  the 
performance  of  a  mandatory  ministerial  du- 
ty; but  it  has  no  authority  to  compel  a  mu- 
nicipal corporation  to  execute  an  agreement 
which  is  a  discretionary  act,  or  to  take  any 
steps  toward  the  consummation  of  such  an 
agreement.    *    •    • ' 

'The  case  from  which  we  have  thus  quot- 
ed is  authority  for  at  least  three  legal  prop- 
ositions :  (1)  That  as  to  all  ordinances  with- 
in the  third  section  of  the  act  of  April  3, 
1851;  the  duty  to  publish  and  post  said  ordi- 
nances in  the  manner  required  by  said  set 
is  mandatory,  and  until  it  has  been  perform- 
ed the  ordinance  remains  inoperative.  (2) 
While  the  duty  to  thus  publish  and  post  such 
ordinances  is  mandatory,  in  order  to  make 
them  valid  and  operative,  the  performance 
of  said  duty  is,  nevertheless,  discretionary 
with  the  council,  in  the  sense  that  It  may 
decline  to  perform  It,  and  thus  render  as 
ordinance  inoperative.  (3)  Until  such  an 
ordinance  has  been  published  and  posted  as 
required  by  said  act,  It  remains  lnoperatire 
by  the  ordinance  which  can  be  enforced  by 
or  against  the  municipality. 

"Applying  these  principles  to  the  case  at 
bar,  it  is  clear  that  there  was  no  contract 
between  said  borough  and  the  firm  of  Wtt- 
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llam  Mclntyre  &  Sons  prior  to  the  formal 
contract  entered  Into  on  September  26,  1911, 
after  said  ordinance  had  become  operative  by 
virtue  of  Its  haying  been  published  and  post- 
ed for  a  period  of  more  than  10  days  prior 
to  said  date,  as  required  by  the  third  sec- 
tion of  the  act  of  April  3, 1861.  We  are  there- 
fore unable  to  discover  anything  In  the  first 
reason  urged  by  the  learned  counsel  that 
would  justify  a  finding  that  said  contract 
is  illegal. 

"(2)  The  second  reason  is  embodied  In  the 
fifth  paragraph  of  the  plaintiff's  bill,  and  is 
there  stated  as  follows:  'Said  ordinance  had 
never  been  advertised  since  its  passage  as 
required  by  law.' 

"As  no  question  has  been  raised  as  to  the 
publication  and  posting  of  said  ordinance 
while  the  same  was  pending  In  council,  as 
required  by  the  act  of  May  12,  1911,  it  is 
evident  that  the  advertisement  here  referred 
to  is  the  publication  required  by  the  third 
section  of  the  act  of  April  3,  1851  (P.  L.  320, 
323),  which  provides,  inter  alia,  as  follows: 
'4.  To  publish  In  at  least  one  newspaper,  if 
such  be  printed  In  the  proper  county,  and  by 
not  less  than  twelve  advertisements,  to  be 
put  up  in  the  most  public  places  In  the  bor- 
ough, every  enactment,  regulation,  ordinance 
or  other  general  law,  at  least  ten  days  be- 
fore the  same  shall  take  effect' 

"The  learned  counsel  is  evidently  mistaken 
as  to  this  matter,  as  the  testimony  of  Mr. 
Graber,  the  secretary  of  the  borough  coun- 
cil, shows  that  the  street  commissioner  of 
said  borough,  acting  under  his  Instructions, 
posted  said  ordinance  on  September  9,  1911, 
which  was  four  days  after  the  final  passage 
of  said  ordinance  over  the  veto  of  the  bur- 
gess on  September  5,  1911.  The  testimony 
of  Mr.  Graber  further  shows  that  said  ordi- 
nance was  published  In  the  Sharpsvllle  Ad- 
vertiser on  September  13,  1911,  which  was 
eight  days  after  its  passage  over  the  veto  of 
the  burgess  on  September  5,  1911.  These 
matters  are  embodied  in  our  eighteenth  and 
nineteenth  findings  of  fact.  The  presump- 
tion is  that  said  publishing  and  posting  was 
done  by  direction  of  the  council  of  said  bor- 
ough, and  that.lt  was  done  in  accordance 
with  the  requirements  of  said  act  of  assem- 
bly. This  reason,  therefore,  requires  no  fur- 
ther discussion. 

"(3)  The  third  reason  is  also  embodied  In 
the  fifth  paragraph  of  the  plaintiff's  bill,  and 
Is  as  follows:  'The  burgess  and  paving  com- 
mittee did  not  procure  or  prepare  any  speci- 
fications of  said  paving  after  the  passage  of 
said  ordinance,  or  at  any  other  time,  and 
did  not  submit  specifications  to  the  council 
for  their  ratification  after  the  passage  of 
said  ordinance,  or  at  any  other  time.' 

"The  second  section  of  said  ordinance  is 
as  follows:  'Sec.  2.  The  burgess  and  pav- 
ing committee  are  hereby  directed  to  pre- 
pare or  procure  full  and  complete  specifica- 
tions at  said  paving,  and  advertise  for  pro- 


posals or  bids  for  the  contract  therefor,  which 
specifications  and  all  proposals  and  bids  re- 
ceived shall  be  submitted  to  the  council  for 
their  ratification.' 

"The  testimony  shows,  as  set  forth  In  our 
ninth,  tenth,  eleventh,  and  twelfth  findings 
of  fact,  that  on  August  1,  1911,  the  council 
of  said  borough  passed  said  ordinance  on 
the  third  or  last  reading  prior  to  its  presen- 
tation to  the  burgess  for  his  approval ;  that 
on  August  IS,  1911,  the  borough  engineer  and 
the  paving  committee  of  the  council  present- 
ed to  said  cpuncll,  at  its  regular  meeting 
held  on  that  date,  full  and  complete  specifi- 
cations for  the  paving  of  said  Mercer  ave- 
nue ;  that  on  the  same  date,  and  at  the  same 
meeting,  the  council  approved  or  accepted 
same  and  directed  the  secretary  to  have  a 
sufficient  number  of  copies  thereof  printed, 
and  to  advertise  for  bids  for  paving  said 
Mercer  avenue  In  accordance  with  said,  spec- 
ifications; that  the  burgess  did  not  act  with 
said  paving  committee  in  the  preparation  or 
procuring  of  said  specifications.  The  burgess 
was  present  at  the  meeting  of  council,  how- 
ever, when  said  specifications  were  present- 
ed and  approved,  and  the  secretary  directed 
to  advertise  for  bids  for  doing  the  work  in 
accordance  therewith,  and  made  no  objec- 
tions whatever  thereto. 

"It  thus  appears  that  the  only  omission 
in  the  way  of  a  strict  and  literal  compliance 
with  the  terms  of  the  second  section  of  said 
ordinance  is  that  the  borough  engineer,  in- 
stead of  the  burgess,  acted  with  the  paving 
committee  in  the  preparation  or  procuring  of 
said  specifications.  The  direction  by  the 
council  that  said  specifications  be  prepared 
or  procured  by  the  burgess  and  paving  com- 
mittee relates  merely  to  the  form  or  man- 
ner in  which  said  specifications  were  to  be 
provided,  and  may  therefore  well  be  consid- 
ered as  merely  directory.  The  real  essence 
or  substance  of  the  thing  desired  was  the 
specifications,  and  the  manner  of  obtaining 
them  was  a  mere  incident  Hence,  when 
specifications  presented  by  the  borough  en- 
gineer and  the  paving  committee  were  con- 
sidered and  accepted  by  the  council,  the  pro- 
visions of  the  ordinance  as  to  that  matter 
were  substantially  complied  with.  There  la 
no  intimation  that  the  burgess  had  any  tech- 
nical knowledge  or  special  qualifications  as 
to  specifications  for  street  paving  not  pos- 
sessed by  the  borough  engineer;  nor  is  it 
alleged  that  the  specifications  presented  to 
and  accepted  by  council  were  not  full  and 
complete,  or  that  they  were  in  any  manner 
defective.  We  are  of  the  opinion,  therefore, 
that  there  is  nothing  in  the  third  reason  that 
renders  said  contract  illegal  or  invalid. 

"(4)  The  fourth  reason  is  that:  'Said  bur- 
gess and  paving  committee  did  not  advertise 
for  proposals  or  bids  for  the  contract  there- 
of or  submit  any  proposals  or  bids  to  the 
council  for  their  ratification  after  said  ordi- 
nance was  passed  or  at  any  other  time,  a? 
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provided  by  the  second  section  of  said  ordi- 
nance hereinbefore  referred  to.' 

"What  we  have  said  as  to  the  third  rea- 
son urged  by  the  learned  counsel  is  equally 
applicable  here.  The  testimony  shows  that 
at  the  meeting  of  August  15,  1011,  when  said 
specifications  were  presented  to  and  accept- 
ed by  the  borough  council,  said  council  di- 
rected the  secretary  to  advertise  for  bids  of 
proposals  for  the  paving  of  Mercer  avenue 
in  accordance  with  said  specifications,'  that 
In  pursuance  of  said  direction  the  secretary 
did  advertise  for  bids,  and  when  the  bids 
were  received  he,  by  direction  of  said  coun- 
cil at  its  regular  meeting  held  on  September 
5,  1911,  opened  said  bids  In  the  presence  of 
council,  and  one  of  the  bids  so  received  was 
accepted  by  the  council  at  said  meeting. 
This,  we  think,  was  a  substantial  compliance 
with  the  provisions  of  said  ordinance;  hence 
this  reason  does  not  require  further  discus- 
sion. 

"As  a  summary  of  the  facts  shown  by  the 
testimony,  we  may  say:  That  the  evidence 
shows  that  said  ordinance  was  regularly  in- 
troduced at  a  regular  meeting  of  the  council 
of  said  borough;  that  it  passed  three  sep- 
arate readings  at  three  separate  regular 
meetings  of  said  council;  that  while  said 
ordinance  was  pending  before  said  council  it 
was  regularly  published  and  posted  in  the 
manner  required  by  the  act  of  May  12,  1911 
(P.  L.  288);  that  said  ordinance  was  not 
finally  adopted  or  enacted  until  after  the  ex- 
piration of  more  than  30  days  after  the  date 
of  its  introduction;  that  after  said  ordi- 
nance had  passed  its  third  reading  the  bor- 
ough engineer  and  the  paving  committee  of 
said  borough  presented  to  said  council  full 
and  complete  specifications  for  the  paving 
of  said  Mercer  avenue;  that  said  council 
approved  said  specifications  at  a  regular 
meeting,  and  directed  the  borough  secretary 
to  advertise  for  bids  or  proposals  for  paving 
said  Mercer  avenue  in  accordance  with  said 
specifications ;  that  In  pursuance  of  said  di- 
rection from  the  council  the  borough  secre- 
tary did  advertise  for  bids  or  proposals  for 
said  work,  said  bids  to  be  presented  not  lat- 
er than  6  o'clock,  p.  m.,  on  September  6, 
1911;  that  on  August  IS,  1911,  the  burgess 
of  said  borough  returned  said  ordinance  to 
the  council,  accompanied  toy  his  veto,  and 
said  veto  was  spread  at  large  on  the  minutes 
of  said  meeting,  and  said  ordinance  was 
then  laid  over  until  the  next  regular  meet- 
ing of  the  council,  to  be  held  on  September 
15, 1911 ;  that  at  the  regular  meeting  of  said 
council  on  September  5,  1911,  said  ordinance 
was  taken  up  for  reconsideration,  and,  after 
such  consideration,  tt  was  passed  over  the 
veto  of  the  burgess  by  the  unanimous  vote 
of  all  the  members  elected  to  said  council, 
the  roll  being  called  and  the  name  and  affirm- 
ative vote  of  each  of  said  members  entered 
upon  the  minutes  of  council;  that  after  the 
passage  of  said  ordinance  over  the  veto  of 


the  burgess  the  borough  secretary,  by  di- 
rection of  said  council,  opened  the  two  bids 
received  for  said  paving,  and,  tt  appeartac 
that  the  bid  of  William  Mclntyre  Jfc  Boos 
was  the  lower,  said  council  accepted  said 
bid,  subject  to  the  giving  of  the  bonds  and 
the  making  of  the  formal  contract  required 
by  said  specifications;  that  said  ordlnaac* 
was  thereafter  posted  on  September  9,  1911. 
and  published  in  the  Sharpsvllle  Advertiser 
on  September  18,  1911,  as  required  by  the 
third  section  of  the  act  of  April  8,  1851  (P. 
L.  820,  828);  and  that  on  September  SB. 
19U,  being  more  than  10  days  after  the  pub- 
lishing and  posting  of  said  ordinance,  said 
borough  entered  Into  a  formal  contract  vita 
said  firm  of  William  Mclntyre  *  Sons  foe 
the  paving  of  said  Mercer  avenue  bi  accord- 
ance with  said  specifications.'' 

A  decree  was  entered,  dismissing  the  MB. 

Argued  before  FBSLL,  a  JU  and  BROWN. 
MESTREZAT,  POTTER,  BLK3N,  STEW- 
ART, and  MOSOHZISKBR,  JJ. 

W.  O.  Pettit,  of  Greenville,  for  appellant 
J.  P.  Whltla,  of  Sharon,  Thomas  H.  Arm- 
strong, of  Sharpsvllle,  and  Horace  W.  Davis, 

of  Sharon,  for  appellees. 

POTTER,  J.  This  was  a  bill  In  equity 
filed  by  L.  M.  Jaxthelmer,  a  citizen  and  tax- 
payer of  the  borough  of  Sharpsvllle,  Mercer 
county,  Pa.,  in  which  he  sought  to  restrain 
the  borough  authorities  from  carrying;  out  a 
contract  with  the  firm  of  William  Mclntyre 
&  Sons  for  the  paving  of  Mercer  a  venae,  un- 
der authority  of  an  ordinance  passed  by 
the  borough  council  on  September  5,  1911. 
over  the  veto  of  the  burgess,  in  pursuance 
of  the  act  of  May  12,  1911  (P.  L.  388).  It 
Is  conceded  that  the  ordinance  was  regularly 
adopted,  but  the  legality  of  the  contract  for 
paving,  made  in  pursuance  thereof,  is  ques- 
tioned. The  trial  Judge  made  full  and  com- 
plete findings  of  facts,  and  concluded  that 
the  provisions  of  the  acts  of  1851  and  1911 
have  been  complied  with  by  the  borough  au- 
thorities, and  that  the  plaintiff's  bin  should 
therefore  be  dismissed.  Exceptions  were 
filed  to  the  findings  of  the  trial  Judge,  wbJck 
were  overruled,  and  the  final  decree  was  ca- 
tered, dismissing  the  MIL  The  plaintiff  hat 
appealed.  We  think  that  the  thorough  dis- 
cussion of  the  questions  involved  by  the 
trial  Judge  amply  Justifies  his  conclusion, 
and  leaves  but  little  for  us  to  add. 

[1]  The  first  objection  Is  that  the  contract 
was  made  too  soon;  that  is,  before  the  ordi- 
nance had  been  posted  and  advertised  for  a 
period  of  10  days  after  its  final  passage,  as 
required  by  the  act  of  April  3,  1851  (P.  L. 
820)  |  8.  The  validity  of  this  objection  de- 
pends upon  whether  the  contract  with  Wil- 
liam Mclntyre  *  Sons  is  to  be  regarded  as 
having  been  entered  Into  by  the  passage  by 
the  council  of  a  resolution  of  acceptance  upon 
September  5,  1911,  or  whether  the  real  con- 
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tract  for  paving  was  made  upon  September 
26, 1911,  which  was  the  date  upon  which  the 
written  contract  was  executed.  It  appears 
from  the  seventeenth  finding  of  fact  toy  the 
trial  Judge  that  on  September  5,  1911,  after 
the  passage  of  the  ordinance  over  the  veto  of 
the  burgess,  bids  for  paving  were  received 
and  opened,  and  "it  was  unanimously  re- 
solved that  the  bid  of  William  Mclntyre  & 
Sons  be  accepted,  subject  to  the  entering  into 
of  a  contract  by  them  with  the  borough  of 
Sharpsville,  as  provided  for  In  the  printed 
specifications."  We  agree  entirely  with  the 
court  below  that  the  terms  of  the  accept- 
ance Itself  clearly  Imply  that  a  contract  was 
not  Intended  to  be  entered  into  at  that  time, 
and  that  they  show  with  equal  clearness  that 
a  contract  was  to  be  entered  into  later  on. 
The  words  of  the  resolution  clearly  contem- 
plate the  formal  execution  of  a  contract  in 
accordance  with  the  printed  specifications, 
and  the  furnishing  of  bonds,  as  required  by 
the  specifications. 

[2]  A  formal  contract  In  strict  conformity 
to  these  requirements  was  entered  into  be- 
tween the  borough  and  the  firm  of  William 
Mclntyre  4  Sons,  on  September  26,  1911,  21 
days  after  the  passage  of  the  ordinance,  19 
days  after  its  posting,  and  IS  days  after  its 
publication.  The  work,  whose  performance 
appellant  here  sought  to  enjoin,  is  to  be  car- 
ried out  under  this  written  contract  of  Sep- 
tember 26th,  and  not  under  any  agreement 
arising  out  of  the  formal  acceptance  of  the 
bid  upon  September  5th.  That  was  evidently 
but  a  step  in  the  negotiations  Intended  to 
lead  to  a  written  contract  which  would  fully 
comply  with  the  specifications. 

[3]  A  satisfactory  statement  of  the  law  ap- 
plicable to  such  a  situation  Is  found  in  9  Cyc 
267,  where  it  Is  said:  "An  acceptance,  to  be 
effectual,  must  be  identical  with  the  offer 
and  unconditional.  Where  a  person  offers 
to  do  a  definite  thing  and  another  accepts 
conditionally,  or  introduces  a  new  term  into 
the  acceptance,  his  answer  Is  either  a  mere 
expression  of  willingness  to  treat,  or  it  Is  a 
counterproposal ;  and  In  neither  case  Is  there 
an  agreement'*  The  case  of  Sparks  v.  Pitts- 
burgh Co.,  159  Pa.  295,  28  Atl.  152.  Illustrates 
the  principle.  There  the  plaintiff  made  a 
written  proposition  to  drill  oil  wells.  At  the 
end  of  the  proposition  the  officers  of  the  de- 
fendant company  wrote:  "Accepted;  con- 
tract to  be  drawn  in  accordance  with  the 
above  proposition  or  bid."  And  the  follow- 
ing words  were  added:  "This  Is  about  right 
and  will  be  satisfactory  to  the  Pittsburgh 
Company."  This  court,  speaking  by  Mr.  Jus- 
tice Thompson,  said:  "The  appellant's  conten- 
tion Is  that  the  proposition  itself  constituted 
the  contract,  and  the  sinking  of  those  wells 
at  Ellwood  the  breach  of  It"  The  language 
at  the  end  of  the  proposition,  to  wit,  "Con- 
tract to  be  drawn  In  accordance  with  the 
above  proposition  or  bid,"  and,  "This  Is  about 
right  and  will  be  satisfactory  to  the  Pitts- 


burgh Company,"  clearly  imports  that  it  was 
not  intended  to  be  the  actual  agreement,  but 
simply  the  basis  of  one  to  be  subsequently 
perfected  by  a  contract  properly  prepared. 
In  the  present  case  we  think  It  is  equally 
clear  that  the  resolution  of  acceptance  adopt- 
ed by  the  council  was  only  intended  as  au- 
thority for  the  making  of  the  written  con- 
tract, which  was  executed  on  September 
26th,  at  which  time  the  ordinance  had  been 
posted  and  advertised  more  than  the  requir- 
ed 10  days. 

[4]  Another  ground  of  objection  to  the  con- 
tract Is  that,  while  it  was  provided  in  the  or- 
dinance that  the  specifications  for  the  pav- 
ing should  be  prepared  or  procured  by  the 
burgess  and  paving  committee  of  council, 
they  were  In  fact  prepared  or  procured  and 
reported  to  council  by  the  borough  engineer 
and  the  street  committee.  We  see  no  merit 
In  this  objection.  The  court  below  found, 
as  set  forth  In  its  opinion  on  the  exceptions, 
from  testimony  taken  after  the  original  find- 
ings were  made,  that  there  was  no  special 
paving  committee  of  the  borough  council,  and 
that  what  was  Intended  by  that  term  was  the 
standing  street  committee ;  and  that  for  the 
current  year  the  street  committee  and  the 
paving  committee  were  one  and  the  same, 
and  made  up  of  the  same  members  of  the 
borough  council.  Whether  the  burgess  or  the 
borough  engineer  acted  in  preparing  the  spec- 
ifications was  of  no  special  consequence.  The 
committee  were  authorized  either  to  prepare 
or  procure  specifications,  and  this  gave  them 
the  right  to  call  for  such  assistance  as  they 
might  desire.  We  agree  with  the  trial  Judge 
that  the  terms  of  the  ordinance  in  this  re- 
spect were  merely  directory,  and  we  think 
that  the  council'  had  the  right  to  accept  such 
specifications  as  seemed  to  them  most  fit, 
whether  presented  by  the  street  committee 
or  obtained  from  some  other  source.  If  the 
burgess  and  the  committee,  in  literal  compli- 
ance with  the  terms  of  the  ordinance,  had 
united  In  preparing  and  reporting  specifica- 
tions, it  was  still  within  the  power  of  the 
council  to  reject  such  specifications,  and  to 
obtain  and  adopt  others  from  another  source. 

The  assignments  of  error  are  all  overruled, 
and  the  decree  of  the  court  below  Is  affirmed. 


In  re  GOTJRLETS  ESTATE. 

(Supreme  Court  of  Pennsylvania.    Jan.  8, 
1918.) 

1.  Wills    (I  684*)—  Validitt  —  Effect  oi 
Partial  invalidity. 

Where  a  will  directed  the  sale  of  testa- 
tor's realty  and  personalty,  and  the  placing  of 
the  fond  In  a  bank  at  interest  for  the  mainte- 
nance and  support  of  his  two  sisters,  with  au- 
thority to  draw  on  the  principal  if  the  interest 
should  not  provide  for  their  maintenance  and 
support,  ana  named  a  trustee  who  was  to  hold 
the  fund  at  the  death  of  either  of  the  sisters 
for  the  support  of  the  survivor,  and  at  her 
death  to  pay  the  balance  to  a  charity  named, 
but  the  remainder  failed  because  6t  the  death 
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of  the  testator  within  80  days  of  the  execution 
of  the  will,  the  fund  was  not  payable  immedi- 
ately to  the  sisters,  but  should  be  held  by  the 
trustee  for  the  purposes  named  in  the  will. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  K  1614-1628;    Dec.  Dig.  f  684.*] 
2.  Wills  (|  610*)— Construction— Interest 

Conveyed. 

The  rule  that  a  bequest  of  personalty  with 
power  to  consume  is  presumed  to  be  an  abso- 
lute gift  is  not  a  rule  of  law,  but  one  of  con- 
struction only,  in  aid  of  discovery  of  the  tes- 
tator's intention. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  Si  1379-1385;    Dec  Dig.  f  810.*] 
8.  Tbusts  (1  135*)— Wills  (§684*)— Express 

Trusts— Validity— Active  Tbust. 

A  trust  to  provide  for  the  support  of  tes- 
tator's sisters  from  the  interest  in  a  fund  be- 
queathed, or  from  the  principal  if  the  interest 
were  insufficient,  is  an  active  one,  and  does 
not  fail  because,  through  failure  of  a  remainder 
to  a  charity,  it  became  inoperative  to  protect 
the  remainderman,  nor  does  the  failure  of  the 
remainder  and  the  resulting  intestacy  advance 
the  time  for  distribution. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  I  178;  Dec  Dig.  g  135;*  Wills,  Cent 
Dig.  fg  1614-1628;    Dec  Dig.  g  684.*] 

4.  Trusts  (f  135*)— Expbesb  Trusts— Con- 
,    btbuction  and  Ofebation. 

Wherever  it  is  necessary,  in  order  to  ac- 
complish any  object  of  the  creator  of  a  trust, 
that  the  legal  estate  should  remain  in  the  trus- 
tee, the  trust  is  a  special  active  one. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  i  178;   Dec.  Dig.  g  135.*] 

Appeal  from  Orphans'  Court,  Armstrong 
County. 

In  the  matter  of  the  Estate  of  Samuel  H. 
Gourlejr..  From  a  decree  dismissing  excep- 
tions to  an  auditor's  report,  Belinda  Qourley 
and  another  appeal.    Affirmed. 

Argued  before  FELL,  O.  J.,  and  BROWN, 
MESTREZAT,  POTTER,  ELKIN,  STEW- 
ART, and  MOSCHZISKER,  JJ. 

W.  L.  Peart  and  H.  N.  Snyder,  both  of 
Kittannlng,  for  appellants.  H.  A.  Heilman, 
for  appellee. 

FELL,  0.  J.  [1]  The  testator,  after  direct- 
ing the  sale  of  his  real  and  personal  prop- 
erty, provided  as  follows:  "8.  After  all  the 
expenses  are  paid  from  aforesaid  sale,  I  re- 
quest that  the  money  remaining  be  placed  in 
the  Rural  Valley  National  Bank  at  Interest, 
to  provide  for  the  maintenance  and  support 
of  my  sisters,  Belinda  Oourley  and  Julia 
Gourley.  Should  Interest  not  provide  for 
their  maintenance  and  support  the  principal 
Is  to  be  drawn  on.  9.  I  request  that  John  C. 
Berger  act  as  trustee  of  such  funds  as  are 
placed  in  Rural  Valley  National  Bank  for 
the  support  and  maintenance  of  my  two  sis- 
ters. 10.  At  the  death  of  either  of  my  sis- 
ters, balance  of  money  in  bank  to  be  held,  for 
survivor  to  be  used  for  her  support.  11.  At 
the  death  of  both  my  sisters  the  balance  of 
moneys  is  to  be  paid  to  the  Presbyterian 
Board  of  Foreign  Missions."  The  bequest  to 
the  Board  of  Foreign  Missions  was  void  be- 
cause of  the  death  of  the  testator  within  30 


days  of  the  execution  of  his  wffl,  and  the 
entire  fund  was  claimed  by  the  sisters  of  the 
testator,  the  appellants,  on  the  ground  that 
since  they  were  entitled  to  the  whole  income 
and  privileged  to  use  the  principal  in  case 
of  necessity,  the  gift  was  absolute.  Tin» 
claim  was  not  sustained  by  the  auditor,  but 
he  awarded  to  them  the  shares  to  which  thej 
would  be  entitled  under  the  intestate  laws. 
This  award  was  set  aside  by  the  orphans' 
court,  and  the  whole  fund  in  the  hands  of 
the  executors  was  awarded  to  the  trustee  for 
the  purpose  named  in  the  will.  From  the 
order  making  this  award,  the  appeal  is  taken. 

[2-4]  The  rule  that  a  bequest  of  personalty 
with  power  to  consume  is  presumed  to  be  an 
absolute  gift  is  not  a  rule  of  law,  but  a  rule 
of  construction  only,  in  aid  of  discovery  of 
the  testator's  intention.  Tyson's  Estate,  191 
Pa.  218,  43  Atl.  131.  The  construction  con- 
tended for  by  the  appellants  would  defeat 
the  manifest  intention  of  the  testator,  who 
created  a  trust  to  provide  for  the  mainte- 
nance of  his  sisters  and  the  survivor  of  them 
for  life,  and  to  preserve  the  corpus  of  the 
estate  for  the  remainderman.  The  trust  was 
an  active  one,  and  it  did  not  fall  because  It 
became  inoperative  for  the  latter  purpose, 
nor  did  the  failure  of  the  charitable  bequest 
and  the  resulting  Intestacy  advance  the  time 
for  distribution.  "Wherever  it  Is  necessary 
for  the  accomplishment  of  any  object  of  the 
creator  of  a  trust  that  the  legal  estate  should 
remain  in  the  trustee,  then  the  trust  is  a 
special  active  one."  Rife  v.  Geyer,  59  Pa. 
393,  98  Am.  Dec.  351 ;  Moore's  Est.,  198  Pa. 
611,  48  AtL  884. 

The  decree  of  the  orphans'  court  la  affirm- 
ed at  the  cost  of  the  appellants. 


REITLER   T.  PENNSYLVANIA   B.   CO. 
(Supreme  Court  of  Pennsylvania.    Jan.  6, 191*0 

1.  Railroads  (I  350*)— Accidents  at  Cross- 
ing— Negligence— Question  jor  Jury. 

In  an  action  for  injuries  at  a  grade  crow- 
ing, where  the  evidence,  though  contradicted. 
showed  that  plaintiff  stopped,  looked,  and  listen- 
ed, that  the  view  was  obstructed,  that  defend- 
ant's employe  signaled  him  to  cross  when  he 
was  struck  by  an  engine,  the  question  of  negli- 
gence is  for  the  jury. 

[Ed.   Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  H  1152-1192 ;  Dec  Dig.  |  350.*] 

2.  Damages  ({  216*)— Personal   Injuries— 
Earnings. 

In  an  action  for  personal  Injuries,  it  is 
error  to  instruct  that  plaintiff  can  recover  the 
amount  which  he  would  likely  earn  during  the 
remainder  of  his  life,  plaintiff  being  entitled  to 
recover  also  for  the  loss  of  earning  power  daring 
his  life,  which  depends  on  whether  he  was 
permanently,  or  only  partially,  disabled. 

[Ed.    Note.— For   other   cases,   see   Damages, 
Cent  Dig.  if  548-655;   Dec  Dig.  I  216.*] 

3.  Damages    (|    38*>— Personal    Injuries— 
Loss  of  Earning  Power. 

Where  a  person. is  permanently  disabled,  be 
can  recover  for  the  loss  of  earning  power  dur- 
ing the  remainder  of  his  life,  depending  on  his 
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state  of  health,  habits  of  life,  and  character  of 
bis  employment 

[Ed.  Note.— For  other  caeca,  see  Damages, 
Cent  Dig.  II  237-241;  Dec.  Dig.  I  88.*] 

4.  Damages  (I  100*)— Pkbsonai.  Injuries— 

Loss  or  Earning  Power. 

Where  the  loss  of  future  earning  power  is 
anticipated  in  a  verdict,  it  should  be  the  present 
-worth  of  his  future  lose  of  earnings  during  his 
life  expectancy. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  «g  237-241;  Dec.  Dig.  i  100.*] 

6.  Damages   (§   100*)— Personal   Injuries— 
Partial  Loss  or  Earning  Power. 

Where  there  is  a  partial  loss  of  earning 

power,  the  Jury  should  determine  the  number  of 

years  it  is  likely  to  continue,  and  then  find  its 

present  worth. 
[Ed.   Note.— For   other  cases,   see   Damages, 

Cent  Dig.  H  237-241 ;  Dec.  Dig.  1 100.*] 

Appeal  from  Court  of  Common  Pleas,  Cam- 
bria County. 

Action  by  Daniel  Beitler  against  the  Penn- 
sylvania Railroad  Company.  Judgment  for 
plaintiff  and  defendant  appeals.     Reversed. 

Trespass  to  recover  damages  for  personal 
Injuries. 

At  the  trial  It  appeared  that  the  accident 
occurred  at  5  o'clock  p.  m.  on  December  6, 
1909.  The  plaintiff  and  his  driver  approach- 
ed in  a  two-horse  empty  hay  wagon  a  grade 
crossing  of  the  defendant  where  there  were 
five  tracks.  Plaintiff  and  his  witnesses  testi- 
fied that  he  and  his  driver  stopped,  looked, 
and  listened  at  a  point  about  80  feet  from 
the  first  track.  Their  view  was  obstructed 
to  the  left  by  an  engine  on  the  first  track 
and  by  cars  on  the  second  track.  Plaintiff 
offered  further  proof  that  while  they  were 
stopping  one  of  defendant's  employes  mo- 
tioned them  to  cross,  and  that  they  then  pro- 
ceeded and  were  caught  by  an  engine  on  the 
third  track  which  approached  the  crossing 
from  behind  the  standing  cars  on  the  second 
track.  Plaintiff  and  his  driver  testified  that, 
when  they  stopped,  they  did  not  see  nor  hear 
anything  approaching. 

The  court  charged  in  part  as  follows: 

"As  we  recall  his  (Mr.  Nichol's)  testimony, 
be  says  he  saw  an  engine  upon  the  railroad, 
and  while  the  team  was  standing  there  be 
saw  the  signal  given  which  the  driver  and 
Mr.  Reitler  testified  to,  and  which  they  all 
Interpreted  as  being  the  signal  to  the  driver 
of  his  team  to  move  on.  Indicating  that  the 
crossing  was  free  from  danger.  That  Is  the 
way  the  driver  says  he  interpreted  it" 

"He  (the  driver)  applied  the  whip  to  the 
bones.  They  plunged  forward,  and  he  says 
the  engine  caught  a  two  by  four  piece  of 
timber,  which  was  used  In  connection  with 
the  brake  and  which  projected  some  feet  be- 
hind the  wagon,  pushing  the  wagon  around 
with  such  force  as  to  throw  Mr.  Reitler  from 
the  wagon." 

"If  you  find  from  the  weight  of  the  evi- 
dence and  considering  all  the  evidence  In  the 
case  that  he  did  stop,  look,  and  listen,  then 
consider  whether  or  not  he  stopped,  looked, 


and  listened  at  the  proper  place— at  the  best 
place.  Evidence  that  be  stopped,  looked,  and 
listened  at  the  usual  place  of  stopping  for 
that  purpose  is  admissible  and  proper  for  the 
jury's  consideration.  Now,  if  you  find  that 
he  stopped,  looked,  and  listened,  then  con- 
sider whether  or  not  be  stopped,  looked,  and 
listened  at  the  proper  place — at  the  right 
place,  at  the  best  place." 

"If  the  engine  by  Its  presence  there,  by  its 
approaching  that  crossing  in  the  way  it  did, 
resulted  in  the  driver's  whipping  his  horses 
In  order  to  avoid  a  worse  accident,  and  the 
engine  struck  the  pole  extending  out  In  the 
rear  of  the  wagon  and,  in  the  getting  away, 
as  testified  to  by  the  driver  and  Mr.  Reitler, 
Mr.  Reitler  was  thrown  from  his  wagon  and 
Injured,  then,  If  what  the  defendant  com- 
pany did  through  its  servants  amounted  to 
negligence,  the  plaintiff  would  be  entitled  to 
recover." 

"Now,  gentlemen  of  the  jury,  the  plaintiff 
is  not  only  entitled  to  recover,  if  entitled  to 
recover  at  all,  for  the  amount  which  be 
would  likely  earn  during  the  remainder  of 
his  life,  but  is  also  entitled  to  recover  for 
any  expense  or  outlay  which  he  may  have 
been  put  to  In  the  way  of  payment  of  money 
as  a  direct  result  of  the  injuries  complained 
ot  He  testified  that  he  had  paid  $50,  we 
believe,  for  a  doctor  bill.  We  do  not  know 
that  there  is  anything  else  specially  that  he 
has  paid,  but  he  is  taking  treatment  yet  In 
a  certain  degree.  He  is  also  entitled  to  com- 
pensation for  any  loss  of  time  which  he  suf- 
fered since  the  Injury  was  Inflicted,  as  well 
as  for  pain,  suffering,  and  inconvenience 
which  he  has  endured  and  is  likely  to  endure 
in  the  future,  as  a  result- of  the  injury." 

Defendant  presented  inter  alia  these 
points: 

"(1)  If  the  jury  believe  plaintiff  and  his 
driver  stopped,  looked,  and  listened  at  any 
point  between  the  bridge  and  the  first  track, 
which  they  testified  they  did,  and  admit  that 
from  such  point  they  could  not  see  a  locomo- 
tive approaching  on  the  third  track,  because 
an  engine  was  standing  on  the  first  track 
and  a  long  train  of  cars  was  also  standing 
on  the  second  track,  therefore  they  were  neg- 
ligent in  attempting  to  cross  or  go  on  the 
third  track,  and  the  verdict  should  be  for  the 
defendant  company.  A  (By  the  Court)  Re- 
fused" 

"(3)  Inasmuch  as  plaintiff  admits  he  could 
not  see  the  engine  approaching  on  the  third 
track  by  reason  of  the  obstructions  to  his 
vision  on  the  first  and  second  tracks,  it  was 
his  duty,  or  that  of  his  driver,  to  have  stop- 
ped the  team  before  attempting  to  proceed 
and  to  have  alighted  and  walked  to  the  cor- 
ner of  the  car  where  he  could  have  had  a 
clear  vision  line  of  4,900  feet,  and  not  having 
done  so,  the  verdict  should  be  for  the  defend- 
ant   A  (By  the  Court)   Refused." 

Verdict  and  judgment  for  plaintiff  for  $4,- 
194. 
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Brian  assigned  wen  above  Instructions, 
quoting  them,  and  refusal  of  binding  In- 
structions for  defendant 

Argued  before  FELL,  O.  X,  and  BBOWN, 
MESTRBZAT,  POTTBB,  BLKIN,  and 
MOSCHZISKBB,  33. 

H.  W.  Storey,  of  Johnstown,  for  appellant 
J.  Wallace  Paul  and  B.  T.  McNeells,  both 
of  Johnstown,  for  appellee. 

BLK2N,  J.  [1]  It  may  be  conceded  that 
upon  the  question  of  the  contributory  neg- 
ligence of  the  appellee  this  is  a  close  case, 
but  after  a  careful  review  of  all  the  testi- 
mony, we  have  concluded  It  was  for  the  Jury. 
Whether  the  driver  of  the  team  stopped, 
looked,  and  listened  at  a  proper  place,  or 
failed  in  the  performance  of  any  other  duty 
required  of  him  under  the  circumstances, 
were  questions  of  fact  for  the  Jury,  and  not 
of  law  for  the  court  The  testimony  is  con- 
flicting, and  the  facts  are  not  so  clear  as  to 
warrant  the  court  in  declaring  the  plaintiff 
guilty  of  contributory  negligence  as  a  matter 
of  law.  We  are  all  of  opinion  that  the  ques- 
tions of  negligence  and  of  contributory  neg- 
ligence were  for  the  Jury. 

The  Instruction  of  the  trial  Judge  on  the 
question  of  the  measure  of  damages  which 
is  made  the  subject  of  the  seventh  assign- 
ment of  error  calls  for  consideration  and 
discussion.  It  is  as  follows:  "Now,  gentle- 
men of  the  Jury,  the  plaintiff  is  not  only  en- 
titled to  recover,  if  entitled  to  recover  at  all, 
for  the  amount  which  he  would  likely  earn 
during  the  remainder  of  his  life,  but  Is  also 
entitled  to  recover  for  any  expense  or  outlay 
which  he  may  have  been  put  to  in  the  way 
of  payment  of  money  as  a  direct  result  of 
the  injuries  complained  of.  He  testified  that 
he  had  paid  $50,  we  believe,  for  a  doctor  bill. 
We  do  not  know  that  there  Is  anything  else 
specially  that  he  had  paid,  but  he  is  taking 
treatment  yet  in  a  certain  degree.  He  is  also 
entitled  to  compensation  for  any  loss  of 
time  which  he  suffered  since  the  injury  was 
inflicted,  as  well  as  for  pain,  suffering,  and 
inconvenience  which  he  has  endured  and  is 
likely  to  endure  in  the  future,  as  a  result 
of  the  injury."  This  instruction  as  a  whole 
is  vague,  indefinite,  and  inadequate  in  the 
sense  of  not  calling  the  attention  of  the  Jury 
to  the  elements  of  damage  which  may  be 
considered  in  arriving  at  a  proper  verdict 
based  upon  compensation  for  the  injuries 
actually  sustained. 

[2]  It  is  most  Important  in  the  trial  of  this 
class  of  cases  to  carefully  instruct  the  Jury 
as  to  the  true  measure  of  damages  that  may 
be  considered  in  arriving  at  a  proper  verdict, 
and  the  court  should  of  its  own  motion  give 
the  proper  instructions.  A  Jury  needs  all  the 
assistance  a  court  can  give  when  it  under- 
takes to  determine  under  the  rules  of  law 
what  compensation  a  person  is  entitled  to 
receive  for  injuries  sustained.  We  notice  a 
tendency  la  the  trial  of  recent  cases  to  give 


Juries  a  very  wide  latitude  la  determining 
what  amount  of  damages  the  Injured  part? 
is  entitled  to  in  causes  of  this  character. 
This  practice  Is  not  to  be  encouraged.  It 
overlooks  and  disregards  the  role  that  com- 
pensation is  the  true  standard  by  which  tae 
law  measures  such  damages.  What  was  said 
in  Collins  v.  Leafey,  124  Pa.  203,  16  AtL  785, 
Ooodhart  v.  Railroad  Company,  177  Pa.  L  » 
AtL  191,  65  Am.  St  Rep.  705,  and  McLane  *. 
Pittsburgh  Railways  Company,  230  Pa.  29 
79  AtL  237,  should  be  regarded  aa  of  first 
importance  in  instructing  a  Jury  as  to  the 
true  measure  of  damages  in  this  class  of 
cases.  That  part  of  the  charge  in  the  case  at 
bar  in  which  the  Jury  was  instructed  that 
the  plaintiff  was  entitled  to  recover,  if  en- 
titled to  recover  at  all,  the  amount  which  be 
would  likely  earn  during  the  remainder  of 
his  life  is  clearly  erroneous.  The  plalntU 
was  entitled  to  recover,  not  what  he  was 
likely  to  earn  during  the  remainder  of  bis 
life,  but  for  the  loss  of  earning  power  during 
that  period,  and  this  depends  upon  whether 
he  was  permanently  disabled  or  only  partial- 
ly so.  Then,  again,  this  instruction  loses 
sight  of  the  important  fact  that  the  loss  of 
future  earning  power  is  anticipated  in  • 
present  sum,  the  Income  of  which  the  plain- 
tiff will  enjoy.  In  other  words,  when  future 
payments  an  anticipated  and  capitalised 
In  a  verdict  the  plaintiff  is  entitled  only  to 
their  present  worth.  Ooodhart  ▼.  Railroad 
Co.,  supra.  As  an  illustration  of  the  Impor- 
tance of  adhering  to  this  rule,  let  as  assume 
that  under  the  evidence  in  the  present  case, 
the  Jury  would  be  warranted  in  finding  the 
plaintiff  permanently  disabled,  that  his  km 
of  earning  power  was  $400  a  year,  and  that 
he  had  a  life  expectancy  of  20  years.  Un- 
der the  instruction  complained  of  the  Jury 
would  simply  multiply  the  loss  of  earn- 
ing power  for  each  year  by  the  number  of 
yean  of  his  life  expectancy,  making  a  totai 
sum  of  $8,000.  This  sum  invested  at  6  pa- 
cent  would  produce  an  annual  Income  equal 
to  his  total  loss  of  earning  power.  He  would 
then  have  an  income  from  his  Investment, 
the  full  equivalent  of  his  earning  power  eaea 
year,  and,  In  addition,  would  have  the  princi- 
pal sum  from  which  the  income  was  derived. 
This  is  not  the  law,  and  such  a  verdict  Ig- 
nores the  rule  of  Just  compensation. 

[t]  The  rule  Is  that  a  person  totally  asd 
permanently  disabled  by  the  negligent  act* 
of  another  is  entitled  to  recover  as  damages 
the  loss  of  earning  power  during  the  re- 
mainder of  his  life.  This  does  not  meai 
that  the  earning  power  of  the  injured  person 
would  remain  the  same  during  the  entire 
period  of  his  life  expectancy  as  It  was  at 
and  before  the  time  of  his  injury.  State  of 
health,  habits  of  life,  character  of  employ 
ment  the  Increasing  disabilities  of  age,  and 
many  other  things  of  like  character,  whicb 
in  the  course  of  nature  reduce  the  earning 
power,   must  be   taken  Into   consideration 
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In  determining  what  la  proper  compensation 
for  the  loas  of  future  earnings.  It  Is  the 
loss  of  future  earning  power  that  la  to  be 
compensated  in  damages,  and  that  loss  may 
be  distributed  over  a  period  of  10,  15,  or  20 
years.  As  men  grow  older  and  less  able  to 
work  their  earning  power  Is  not  so  great, 
and  this  fact  la  to  be  taken  into  considera- 
tion. 

[4]  When  the  loss  of  future  earning  power 
la  anticipated  in  a  verdict,  it  should  be  the 
exact  equivalent,  or  present  worth,  of  hla 
future  loss  of  earnings  during  the  several 
years  of  hla  life  expectancy.  It  la  the  duty 
of  the  court  to  so  Instruct  the  Jury.  Wilkin- 
son v.  North  East  Boro.,  216  Pa.  486,  04  Att. 
734;  McLane  v.  Pittsburgh  Railways  Com- 
pany, supra. 

[I]  When  then  la  only  a  partial  loss  of 
earning  power,  the  Jury  must  determine  what 
that  partial  loas  la  under  the  evidence,  the 
number  of  years  it  Is  likely  to  continue,  and 
then  find  the  present  worth  of  the  amount 
so  ascertained.  In  the  present  case,  it  is  a 
question  of  erroneous  instruction,  not  of  In- 
adequacy of  the  charge,  and  for  this  reason 
there  must  be  a  reversal. 

The  remaining  assignments  of  error  are 
of  minor  importance,  and  relate  mainly  to 
the  rejection  and  admission  of  testimony. 
It  will  be  unnecessary  to  discuss  these  as- 
signments at  this  time.  When  the  case  Is 
again  tried,  these  matters  can  be  called  to 
the  attention  of  the  trial  judge,  and  no 
doubt  will  be  properly  disposed  of. 

Judgment  reversed  and  a  venire  facias  de 
novo  awarded. 


PUNXSUTAWNEY  BOROUGH  et  at  v.  T. 

W.  PHILLIPS  GAS  &  OIL  CO. 

(Supreme  Court  of  Pennsylvania.     Jan.  6, 

1018.) 

X.  Gab  <|  6*)— Corporations— Consolidation 

— Effect  as  to  Franchises. 

A  consolidated  gas  company,  one  of  whose 
constituent  companies  was  organized  in  1883 
under  Act  April  29,  1874  (P.  L.  73),  and  sup- 
plied a  borough  with  natural  gaa,  and  in  1886 
accepted  the  provisions  of  the  Natural  Gas  Act 
of  May  20,  1885  (P.  U  20),  while  the  other 
company  had  a  right  to  serve  the  borough,  but 
with  restriction  as  to  the  price  of  gas,  may 
serve  the  borough  under  the  franchises  of  the 
first  company  without  the  restrictions  imposed 
by  the  franchises  of  the  other,  where  the  latter 
company  had  never  In  fact  furnished  the  bor- 
ough with  gas. 

[Ed.  Note.— For  other  cases,  see  Gas,  Cent 
Dig:  1 1 ;  Dec.  Dig.  |  6.*] 

2.  Gab  (I  6*)— Corporations— Consolidation 

— Effect  as  to  Franchises. 

That  the  stock  of  one  natural  gas  company 
was  acquired  by  the  owners  of  the  stock  of 
another,  and  the  net  proceeds  from  the  sale  of 
its  product,  after  payment  of  proper  corporate 
expenses,  were  turned  into  the  treasury  of  the 
latter  company,  does  not  extinguish  the  Indi-, 
vidua!  franchise  or  rights  of  the  former  com- 
pany. 

[Ed.  Note.— For  other  cases,  see  Gaa,  Cent 
Dig.  f  1 ;   Dec  Dig.  |  6.*] 


8.  Corporations   (|   589*)— Consolidation— 

Effect  as  to  Franchises. 

A  statute  authorizing  the  merger  and  con- 
solidation of  corporations,  and  giving  to  the 
consolidated  company  the  rights  and  privileges 
of  its  constituents  or  making  It  subject  to  their 
obligations,  does  not  in  general  extend  the 
rights  and  obligations  to  all  of  the  property  of 
the  consolidated  company,  but  only  severally  to 
the  property  of  each  company  taken  over  by 
the  consolidated  company. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  K  2354-2360;    Dec.  Dig.  J  589.*] 

Appeal  from  Court  of  Common  Pleas,  Jef- 
ferson County. 

Bill  in  equity  by  Punxsutawney  Borough 
and  others  against  the  T.  W.  Phillips  Gas  & 
Oil  Company  for  an  injunction.  From  a  de- 
cree dismissing  the  bilL  plaintiffs  appeal. 
Affirmed. 

The  court  below  found  the  fads  to  be  as 
follows : 

Findings  of  Fact 

"(1)  The  Mahoning  Gas  &  Heat  Company 
was  a  corporation  formed  under  Act  April 
29,  1874  (P.  L.  73),  and  its  supplements,  'for 
the  purpose  of  manufacturing  gas  and  sup- 
plying light  and  heat  to  the  public  of  the 
borough  of  Punxsutawney,  and  to  persons, 
partnerships  and  associations,  residing  there- 
in and  adjacent  thereto,  as  may  desire  the 
same.'  Application  for  letters  patent  was 
approved  March  5, 1883.  Letters  patent  were 
Issued  by  the  commonwealth  March  5,  1883. 

"(2)  The  capital  stock  of  the  company  was 
by  due  proceedings  and  consent  of  Its  stock- 
holders increased  from  $5,000  to  $100,000, 
certificate  of  such  Increase  having  been  filed 
In  the  office  of  the  Secretary  of  the  Com- 
monwealth on  October  15,  1884. 

"(3)  Under  color  of  its  charter  or  letters 
patent,  the  Mahoning  Gas  &  Heat  Company 
had,  prior  to  the  passage  of  Natural  Gas 
Company  Act,  May  29,  1885  (P.  L.  29),  In  the 
year  1884,  entered  upon  the  streets  of  the 
boroughs  of  Punxsutawney  and  Olayville, 
and  had  been  for  some  time  and  at  the  date 
of  the  approval  of  said  act  of  Assembly,  on 
May  29,  1885,  actually  engaged  in  the  sole 
business  of  transporting  and  dealing  In  nat- 
ural gas  and  supplying  the  same  to  consum- 
ers, and  persons  within  said  boroughs. 

M(4)  The  Mahoning  Gas  &  Heat  Company, 
pursuant  to  the  provisions  of  the  fourteenth 
section  of  the  said  act  of  Assembly  of  May 
29,  1885  (P.  L.  29),  by  Instrument  In  writing 
duly  executed  under  its  corporate  powers, 
filed  In  the  office  of  the  Secretary  of  the  Com- 
monwealth, May  15,  1886,  accepted  the  pro- 
visions of  said  act,  and  surrendered  its  char- 
ter, and  upon  said  date  new  letters  patent 
were  Issued  by  the  commonwealth  to  the  Ma- 
honing Gas  ft  Heat  Company  under  said  act 
of  Assembly.  The  acceptance  seta  forth  inter 
aha  that  the  place  or  places  to  which  gas 
la  to  be  supplied  are  the  boroughs  of  Punx- 
sutawney and  dayville,  and  Young   town- 
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ship,  and  persons  and  partnerships  adjacent 
thereto. 

"(5)  The  said  company,  the  Mahoning  Oas 
ft  Heat  Company,  continued  in  its  said  busi- 
ness of  supplying  natural  gas  to  the  public 
in  said  boroughs  of  Punxsutawney  and  Clay- 
ville,  down  to  date  of  its  merger  with  the  T. 
W.  Phillips  Oil  ft  Gas  Company  and  the  Citi- 
zens' Fuel  Company,  In  the  latter  part  of 
1905,  under  merger  agreement  filed  'in  the 
office  of  the  Secretary  of  the  Commonwealth 
January  11, 1906,  and  during  said  period  was 
the  only  company  so  supplying  the  public 
and  dealing  in  natural  gas  in  said  boroughs. 

"(6)  There  was  no  provision  contained  in 
the  charter  of  the  Mahoning  Gas  &  Heat 
Company  as  to  price  to  be  charged  for  natu- 
ral gas,  and  no  restriction  had  ever  been  Im- 
posed upon  the  company,  and  It  had  never 
made  any  agreement  as  to  price  to  be  charg- 
ed for  gas.  Prior  to  May,  1905,  the  prices 
charged  by  the  company  for  gas  furnished, 
and  for  which  bills  were  rendered  monthly, 
were  30  cents  per  thousand  cubic  feet  sub- 
ject to  a  discount  of  10  cents  per  thousand 
cubic  feet  if  paid  on  or  before  the  10th  day 
of  the  month  in  which  bill  was  rendered  for 
gas  consumed  during  the  previous  month. 
And  after  May,  1905,  down  to  the  date  of 
merger,  the  price  was  22  cents  per  thousand 
cubic  feet,  the  net  price  being  20  cents  per 
thousand  cubic  feet  if  paid  on  or  before  the 
10th  day  of  the  month. 

"(7)  Punxsutawney  borough,  by  ordinance 
approved  May  24, 1904,  granted  A.  L.  Cole  the 
right  to  enter  upon  its  streets,  lay  down  and 
maintain  pipes  for  transportation  and  fur- 
nishing of  natural  gas  to  consumers  In  said 
borough.  Section  3  of  the  ordinance  provides 
that  said  A  L.  Cole  or  his  assigns  shall  fur- 
nish the  borough  gas  free  of  charge  for  heat- 
ing and  lighting  the  borough  building,  in- 
cluding council  chamber  and  lock-up,  and  for 
80  lamps.  Section  4  is  as  follows:  'Said  A 
L.  Cole  or  his  assigns  hereby  covenants  and 
agrees  for  himself  and  his  assigns  to  fur- 
nish to  the  consumers  of  natural  gas  of  the 
borough  of  Punxsutawney  natural  gas  at 
maximum  price  not  to  exceed  twenty  cents 
(20c)  per  thousand  cubic  feet  net  during  the 
time  the  privileges  of  this  ordinance  are  ex- 
ercised by  the  said  A.  I*  Cole  or  Mb  assigns.' 

"(8)  The  borough  of  Clayville  enacted  a 
similar  ordinance  in  practically  same  lan- 
guage upon  June  9,  1904. 

"(9)  Section  8  of  the  ordinance  provides 
that  they  shall  only  become  operative  upon 
said  A.  Li.  Cole  or  his  assigns  filing  an  accept- 
ance of  all  the  terms  and  conditions  of  the 
ordinance  and  other  ordinances  within  10 
days,  and  the  said  A  L.  Cole  filed  accept- 
ances to  such  ordinance  as  follows:  'I,  A.  L. 
Cole,  for  myself  or  assigns,  hereby  accept 
the  above  and  foregoing  ordinance  in  all 
Its  terms  and  conditions  and  all  other  or- 
dinances of  said  borough  affected  by  the  fran- 
chises granted  by  said  ordinance.' 


"(10)  Section  6  of  the  ordinance  provide* 
that  the  franchise  is  granted  with  the  Inten- 
tion that  the  same  shall  be  assigned  to  a 
proposed  corporation  to  be  formed  to  be 
known  as  the  Citizens'  Fuel  Company. 

"01)  The  Citizens'  Fuel  Company  of  Punx- 
sutawney, Pa.,  was  Incorporated  Jane  24, 
1904,  under  the  provisions  of  the  act  of  As- 
sembly of  May  29,  1885  (P.  I*.  29),  for  the 
purpose  of  supplying  natural  gas,  etc,  to  be 
mined  for  in  Jefferson,  Clarion,  Armstrong, 
and  Indiana  counties,  and  supplied  to  con- 
sumers in  the  boroughs  of  Punxsatawner. 
Big  Run,  Lindsey,  and  the  townships  of  Bea- 
ver and  other  townships  In  Jefferson  county. 
Pa.,  the  articles  of  association  therefor  being 
recorded  in  the  recorder**  office  of  Jeffertoi 
county,  Pa. 

"(12)  September  8,  1*H  A.  IV  Cole,  by 
writing  as  follows,  cogged  bis  franchises 
to  the  Citizens'  Fuel  Company:  'For  and  ia 
consideration  of  the  sum  of  one  dollar  I 
hereby  sell,  assign,  transfer  and  set  over  t» 
the  Citizens'  Fuel  Company  of  Punxsutaw- 
ney, Pa.,  all  rights  and  privileges  granted 
and  conveyed  to  me  by  virtue  of  the  ordi- 
nance,' etc 

"(13)  The  Citizens'  Fuel  Company  when 
organized  had  certain  gas  wells  in  Bearer 
township,  Jefferson  county,  some  14  miles 
from  Punxsutawney,  and  in  July,  1904.  com- 
menced laying  a  gas  line  to  Punxsutawney 
and  also  some  lines  In  the  borough  of  Punx- 
sutawney, and  also  took  contracts  from  a 
number  of  people  in  Punxsutawney  to  whom 
It  proposed  to  furnish  gas.  Negotiations 
were  shortly  commenced  with  the  stockhold- 
ers of  the  Mahoning  Gas  ft  Heat  Company, 
and  before  the  gas  line  of  the  Citizens'  Fuel 
Company  was  completed  to  Punxsutawney  the 
capital  stock  of  the  Mahoning  Company  wu 
purchased  and  transferred,  5  shares  to  five 
individual  stockholders  of  the  Citizens'  Com- 
pany and  the  balance,  995  shares,  to  another 
stockholder  in  trust  for  the  stockholders  of 
the  Citizens'  Company.  The  purchase  was 
agreed  upon  in  August,  and  the  stock  actual- 
ly transferred  September  27,  1904.  The  pur- 
chase money  for  this  stock  was  furnished 
and  paid  by  the  Citizens'  Fuel  Company. 

"(14)  At  the  time  of  this  purchase  of  the 
stock  of  the  Mahoning  Gas  Company,  the 
Citizens'  Gas  Company  had  not  completed  its 
gas  line  nor  brought  any  gas  to  Punxsutav- 
ney,  when  subsequently  It  completed  Its  line 
to  the  borough  it  connected  its  lines  direct  to 
the  lines  of  the  Mahoning  Gas  Company,  and 
made  no  other  connections,  and  the  Mahon- 
ing Gas  Company  continued  to  transact  all 
the  business  of  furnishing  gas  to  consumers 
as  before,  in  Its  own  name,  making  all  con- 
tracts with  consumers,  increasing  the  number 
from  600  to  say  1,100,  by  May,  1906.  All 
moneys  paid  by  consumers  was  paid  to  and 
collected  by  the  Mahoning  Gas  Company  and 
deposited  to  the  credit  of  the  company  by 
its  officers  In  the  bank,  and,  after  paying  its 
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iwn  Mils  for  operating,  it  paid  over  the  bal- 
nce  to  the  Citizens'  Fuel  Company  np  to  May, 
006,  and  then  to  the  T.  W.  Phillips  Oil  ft 
>as  Company,  whlaat  acquired  the  stock  of 
he  Citizens'  Fuel  Cbtupany  about  that  time. 
"(15)  The  Citizens*  Fuel  Company  never 
old  any  gas  to  containers  in  Punxsutawney 
>r  Clayrllle  boroughs,  and  never  laid  any 
service  lines  to  consumers,  and  never  did  any 
mslness  In  said  bMtoughs  beyond  supplying 
;as  to  the  Mahoning  Gas  Company.  It  laid 
iome  lines  In  Punxsutawney,  but  these  were 
lsed  by  the  Mahoning  Company,  or  were  to 
lonnect  the  lines  of  the  two  companies.  All 
he  gas  produced  by  the  Citizens'  Fuel  Com- 
>any  during  the  existence  of  the  company 
vas  delivered  to  the  Mahoning  Company,  and 
he  latter  company  marketed  the  same,  and 
vas  the  only  company  selling  and  marketing 
md  supplying  natural  gas  to  consumers  in 
ihe  borough  of  Punxsutawney  prior  to  the 
'ormatlon  of  the  Consolidated  Gas  Company, 
lefendant,  In  January,  1906.  The  gas  pro- 
luced  by  both  companies  was  run  into  the 
Ines  of  the  Mahoning  Company. 

"(16)  The  T.  W.  Phillips  Oil  &  Gas  Com- 
pany purchased  the  stock  of  the  said  Cltl- 
sens'  Fuel  Company  and  Mahoning  Gas  ft 
Beat  Company  in  April,  1905.  After  this, 
the  business  of  furnishing  natural  gas  to 
consumers  in  the  borough  of  Punxsutawney 
teas  continued  by  the  Mahoning  Company  ex- 
clusively in  its  own  name,  and  with  contracts 
:aken  solely  by  It,  and  by  no  other  company, 
lown  to  November  29,  1908 ;  the  number  of 
consumers  In  April,  1905,  being  1,022.  On 
November  29,  1905,  a  merger  agreement  was 
Irawn  between  the  three  companies,  and  filed 
In  the  office  of  the  Secretary  of  the  Common- 
wealth January  11,  1908,  and  letters  patent 
Issued  January  29,  1908,  to  the  new  Consoli- 
dated Company,  T.  W.  Phillips  Gas  ft  Oil 
Company ;  and  the  latter  company,  being  the 
lefendant  herein,  has  since  carried  on  said 
natural  gas  business,  using  the  gas  supply 
formerly  owned  by  the  Mahoning  and  Clti- 
sens'  Company,  but  principally  the  gas  ob- 
tained by  other  sources. 

"(17)  The  rate  of  25  cents  net  per  thousand 
cubic  feet  proposed  to  be  charged  by  defend- 
ant for  natural  gas  supplied  by  it  to  con- 
sumers In  Punxsutawney  borough  Is  fair 
and  reasonable  considering  the  facts  as 
shown  by  the  testimony  in  this  case. 

"(18)  Dp  to  the  summer  of  1910  the  de- 
fendant company  continued  to  charge  and 
render  bills  for  gas  at  the  rate  of  22  cents 
per  thousand  cubic  feet  with  a  discount  of 
2  cents  per  thousand  if  paid  on  or  before  the 
10th  of  the  month,  and  in  the  summer  of 
1910  advanced  the  price  to  27  cents  per  thou- 
sand cubic  feet  with  a  discount  of  2  cents 
per  thousand  cubic  feet  if  paid  on  or  before 
the  10th  of  the  month.'* 

The  court  entered  a  decree  dismissing  the 
MIL 


Argued  before  FELL,  C.  J.,  and  BROWN, 
MBSTREZAT,  POTTER,  ELKIN,  and 
M08CHZISKBR,  JJ. 

Raymond  E.  Brown,  of  Punxsutawney,  and 
Charles  Corbet,  of  Brookville,  for  appellants. 
T.  O.  Campbell,  of  Butler,  and  John  B.  Cal- 
derwood,  of  Punxsutawney,  for  appellee. 

MOSOHZISKER,  J.  This  was  a  proceed- 
ing in  equity  to  restrain  the  defendant  com- 
pany from  increasing  the  price  of  natural 
gas  to  consumers  in  the  plaintiff  borough. 
The  bill  averred,  Inter  alia,  as  follows :  That 
the  plaintiffs  are  residents  of  the  borough 
of  Punxsutawney  and  patrons  of  the  defend- 
ant company;  that  the  defendant  is  a  cor- 
poration organized  under  the  provisions  of 
Act  May  29,  1885  (P.  L.  29),  for  the  purpose 
of  supplying  natural  gas  to  the  public  in  the 
borough  of  Punxsutawney  and  places  adja- 
cent thereto ;  that  the  defendant  corporation 
is  the  only  company  authorized  to  furnish 
natural  gas  in  the  said  borough;  that  the 
defendant  acquired  its  franchises  to  occupy 
the  streets  of  the  borough,  and  to  furnish 
natural  gas  to  the  inhabitants  thereof 
through  and  by  virtue  of  its  merger  or  con- 
solidation with  the  Citizens'  Fuel  Company, 
the  assignee  of  one  A.  L.  Cole;  that,  in  the 
consolidation  or  merger  of  the  Citizens' 
Fuel  Company  Into  the  defendant  company, 
the  latter  acquired  all  the  rights  and  assum- 
ed all  the  obligations  of  the  former,  one  of 
which  was  the  obligation  not  to  charge  more 
than  20  cents  per  thousand  cubic  feet  of  nat- 
ural gas;  that  the  franchises  acquired 
through  the  Citizens'  Fuel  Company  are  the 
only  franchises  owned  or  possessed  by  the 
defendant  company  authorizing  it  to  occupy 
the  streets  of  the  territory  formerly  consti- 
tuting the  boroughs  of  Punxsutawney  and 
Clayville,  and  now  Included  In  the  borough 
of  Punxsutawney ;  that,  notwithstanding  the 
provision  in  its  franchise  restricting  the 
price  of  natural  gas  to  20  cents  per  thousand 
cubic  feet,  the  defendant  company  has  raised 
the  price  to  25  cents,  and  threatens  to  cat  off 
the  supply  of  any  one  refusing  to  pay  the  in- 
creased rate;  that  the  25  cent  rate  1b  '"un- 
reasonable, unjust,  exorbitant,  excessive,  vex- 
atious and  oppressive,"  and  that  under  the 
20  cent  rate  the  defendant  would  reap  an 
ample  profit  on  its  investment. 

The  defendant  company  filed  an  answer 
admitting  many  of  the  allegations  of  the  bill, 
but  averring  that  Its  predecessors  in  title 
were  in  possession  of  the  streets,  etc.,  of  the 
boroughs  of  Punxsutawney  and  Clayville 
(now  the  borough  of  .Punxsutawney)  for  the 
purpose  of  laying  and  maintaining  pipes  and 
conduits  for  the  transportation  of  natural 
gas  to  the  citizens  of  these  boroughs  for 
heat,  light,  and  manufacturing  purposes,  and 
were  so  furnishing  natural  gas  prior  to  the 
alleged  grants  of  permission  by  these  bor- 
oughs to  A.  L.  Cole;  that  the  Citizens'  Fuel 
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Company  was  not  the  sole  predecessor  In  ti- 
tle of  the  defendant;  that  the  Mahoning 
Gas  A  Heat  Company  was  Incorporated  on 
March  6,  1888,  under  Act  April  29,  1874  (P. 
I*  73),  for  the  purpose  of  manufacturing  gas 
and  supplying  light  and  heat  to  the  public  of 
the  borough  of  Punxsutawney  and  of  terri- 
tory adjacent  thereto;  that  under  Its  char- 
ter the  Mahoning  Gas  A  Heat  Company  en- 
tered upon  the  streets  and  public  ways  of 
Punxsutawney  and  Clayvllle  and  supplied 
natural  gas  to  the  people  thereof,  with  the 
consent  of  both  municipalities,  unaffected  by 
any  agreement  or  stipulation  as  to  the  price 
to  be  charged  for  gas;  that  on  May  14, 
1886,  the  Mahoning  Gas  A  Heat  Company  ac- 
cepted the  provisions  of  Act  May  29,  1885 
(the  natural  gas  company  act),  the  place  or 
places  where  gas  was  to  be  supplied  being 
the  boroughs  of  Punxsutawney  and  Clayvllle 
and  Young  township,  and  that  letters  patent 
for  that  purpose  were  granted  to  It  on  May 
14,  1886;  that  on  June  24,  1904,  a  charter 
was  granted  to  the  Citizens'  Fuel  Company ; 
that  the  latter  company  laid  a  short  line  of 
pipe  to  the  streets  of  Punxsutawney,  but 
never  supplied  gas  to  either  the  citizens  of 
that  borough  or  of  the  borough  of  Clayvllle; 
.  that  on  or  about  December  16,  1905,  the  T. 
W.  Phillips  Gas  A  Oil  Company,  a  corpora- 
tion organized  under  the  provisions  of  Act 
May  29,  1885,  was  consolidated  with  the 
.Mahoning  Gas  A  Heat  Company  and  the 
Citizens'  Fuel  Company,  as  the  T.  W.  Phil- 
lips Gas  *  Oil  Company,  under  the  provi- 
sions of  Act  May  29,  1901  (P.  L.  849);  that 
the  last-named  company  supplied  gas  to  the 
public  of  the  boroughs  of  Punxsutawney  and 
Clayvllle  until  the  consolidation  of  those 
boroughs  in  March,  1907,  since  which  time 
It  has  supplied  gas  to  the  inhabitants  of  the 
new  borough  of  Punxsutawney;  that  the 
privileges  or  franchises  granted  to  Cole  and 
assigned  by  him  to  the  Citizens'  Fuel  Com- 
pany are  not  the  only  ones  "owned,  possess- 
ed, enjoyed,  or  exercised"  by  the  defendant 
to  enter  upon  the  streets  or  highways  of 
Punxsutawney;  that  no  gas  was  ever  fur- 
nished to  the  boroughB  of  Punxsutawney  or 
Clayvllle  by  the  Citizens'  Fuel  Company,  but 
that  it  was  first  furnished  by  the  Mahoning 
-  Gas  A  Heat  Company,  and,  since  the  latter's 
merger  with  the  T.  W.  Phillips  Gas  A  Oil 
Company,  by  the  consolidated  company ;  and, 
finally,  that  the  charges  for  gas  intended  to 
be  made  by  the  defendant  company  are  not 
"unreasonable,  unjust,  unfair,  exorbitant,  ex- 
cessive, vexatious,  burdensome  and  oppres- 
sive," as  alleged  by  the  plaintiffs,  but  that 
they  are  "reasonable,  fair  and  Just,"  conclud- 
ing with  a  prayer  to  dismiss  the  plaintiffs' 
bill  with  costs.  After  hearing,  the  court  be- 
low found  the  disputed  facts  substantially 
as  set  forth  in  the  answer,  and  entered  a 
decree  that  the  bill  be  dismissed  at  the  cost 
of  the  plaintiffs.    The  latter  have  appealed. 


The  principal  question  is:  Did  tit 
ant  company  acquire  the  right  to  occupy  tne 
streets  of  the  borough  of  Punxsutawney  and 
to  furnish  natural  gas  to  the  toluabitants 
thereof  from  the  Citizens'  Fuel  Company  cr 
from  the  Mahoning  Gas  A  Heat  Company :- 
For  upon  this  depends  the  further  qneatka 
of  whether  or  not  the  defendant  company's 
franchise  carries  with  it  the  obligation  net  a 
charge  more  than  20  cents  per  thon—nd  cat* 
feet  of  natural  gas  to  the  consamers  In  tost 
borough. 

[1]  A  review  of  the  evidence  —  fishes  « 
that  the  court  below  was  right  in  ftndtef 
that  the  defendant  company  was  furnUhii* 
gas  in  the  plaintiff  borough  by  virtue  of  tie 
franchise  theretofore  exercised  by  the  Ma- 
honing Company,  and  not  under  the  fran- 
chise of  the  Citizens'  Company,  and  In  coa- 
cluding  that  the  defendant  was  not  fixed 
with  the  restriction  or  limitation  contain*: 
in  the  latter.  The  Mahoning  Company  ni 
actually  engaged  In  furnishing  and  markean; 
gas  in  the  territory  of  the  plaintiff  boronri. 
prior  to  the  passage  of  the  act  of  1886,  aw! 
within  that  territory  It  was  possessed  of  am! 
continued  to  exercise  all  the  rights  conferred 
upon  it  by  that  act  down  to  the  time  of  in 
merger  into  the  defendant  company  In  1905. 
Phlla.  Co.  v.  Freeport  Bom,  167  Pa.  279.  31 
AtL.  571;  Allegheny  City's  Appeal,  11  AU.  65S. 

[2]  The  fact  that  the  stock  of  the  Mahoa- 
lng  Company  was  acquired  by  owners  of  it<- 
stock  of  the  Citizens'  Company,  and  that 
the  net  proceeds  from  the  sale  of  Its  product 
after  payment  of  all  its  proper  corporate  ex- 
penses, were  turned  into  the  treasury  of  tat 
latter  corporation,  would  not  serve  to  ex- 
tinguish its  individual  franchise  or  rights. 
The  business  of  the  Mahoning  Company  con- 
tinued to  be  conducted  in  its  own  name  aid 
by  its  own  duly  elected  officers,  and  the  Cit- 
izens' Company  never  marketed  its  gas  li 
the  territory  la  question,  except  by  a  sale  ta 
bulk  to  the  Mahoning  Company:  in  otter 
words,  it  did  not  exercise  the  right  to  sup- 
ply gas  to  the  citizens,  etc,  granted  to  It  by 
the  municipal  authorities. 

[t]  The  corporation  merger  and  consonda- 
tion  act  of  May  29, 1901  (P.  I*  849),  provMei 
in  section  8  that  the  new  corporation  shall 
be  possessed  of  "all  the  rights,  privileges  and 
franchises"  theretofore  vested  In  each  of 
its  constituent  corporations,  and  that  "all 
debts,  duties  and  liabilities  of  each  of  said 
constituent  corporations  shall  thenceforth 
attach  to  the  new  corporation. "  As  staled 
by  the  learned  court  below:  The  weight  of 
the  authorities  seems  to  be  that  when  tat 
act  of  consolidation  gives  to  the  consolidated 
company  the  rights  and  privileges  of  tin  eo> 
stituent  companies  or  makes  the  consolidated 
company  subject  to  the  obligations  of  the 
constituent  companies,  the  rights  and  obli- 
gations are  not  extended  by  the  act  to  an  of 
the  property  of  the  consolidated  compear 
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at  only  apply  severally  to  the  property  of 
ach  constituent  company  taken  oyer  by  the 
onsolldated  company."  And  the  following 
uthorities  seem  to  sustain  this  role:  2  Mor- 
wetz  on  Private  Corporations,  ||  947,  900; 

0  Cyc.  805,  par.  2;  89  Am.  St  Bep.  682, 
ote ;  Phila.  ft  Wilmington  R,  R.  Co.  v.  Mary- 
and,  61  D.  S.  (10  How.)  876,  13  L  Ed.  461; 
?omllnson  v.  Branch,  82  U.  S.  (16  Wall.)  460, 

1  I*  Ed.  189;  Mlnot  t.  Railroad  Co.,  86  U. 
I.  a8  Wall.)  206,  21 1*  Ed.  888;  Chesapeake 
c  Ohio  R.  B.  Co.  T.  Virginia,  94  U.  S.  718, 
4  L.  Ed.  810 ;  Pullman's  Palace  Oar  Co.  t. 
Ussourl  Pac.  By.  Co.,  115  IT.  S.  687,  6  Sup. 
Jt  194,  29  L.  Ed.  499;  People's  Gaslight  & 
)oke  Co.  t.  Chicago,  194  TJ.  8.  1,  24  Sup.  Ct 
>20,  48  L.  Ed.  861.  On  this  subject  also  see 
iur  own  cases,  Gould  v.  Langdon,  48  Pa.  365, 
nd  Brown  v.  •  Susquehanna  Boom  Co.,  109 
>a.  57,  1  Atl.  156,  58  Am.  Bep.  70S.  But  It 
s  only  necessary  to  decide  the  present  case 
m  its  own  facts.  Since  the  Citizens'  Oom- 
lany  had  not  exercised  its  right  to  supply 
;as  to  the  Inhabitants  of  the  plaintiff  bor- 
>ugh  and  the  defendant  was  operating  In 
hat  territory  under  the  franchise  of  the 
tfahonlng  Company,  we  conclude  that  the 
!ourt  below  committed  no  error  in  deciding 
hat  under  our  act  the  consolidated  company 
lad  all  the  rights  of  the  Mahoning  Company 
n  the  territory  in  question  free  from  the 
imitation  contained  In  the  franchise  of  the 
Citizens'  Company. 

The  only  other  point  of  Importance  raised 
>y  the  assignments  of  error  concerns  the 
-easonableness  of  the  charge  for  gas  made 
>y  the  defendant  company.  As  to  this,  It  la 
lufflclent  to  state  that  we  agree  with  the 
•ourt  below  "that  the  rate  of  26  cents  per 
housand  cubic  feet  proposed  to  be  charged 
>y  the  defendant  for  natural  gaa  supplied 
>y  It  to  consumers  in  Punzsutawney  borough 
s  fair  and  reasonable  considering  the  facts 
is  shown  by  the  testimony  in  this  case." 

The  assignments  of  error  are  all  overrul- 
ed, and  the  decree  is  affirmed,  at  the  cost  of 
he  appellant  borough. 


COHEN  v.  SMITH. 
Supreme  Court  of  Pennsylvania.    Jan.  6. 1918.) 

Landlord  and  Tenant  (J  5*)— Receipt  ob 

Lease. 

A  paper  stating:  "Received  of  O.  and  L. 
£26  as  payment  for  rent  on  storeroom  at  M. 
street,  at  the  rate  of  |87  per  month,  store  to  be 
Btted  np  to  suit  the  business,  namely,  two  win- 
lows  two  feet  deep,  shelving,  painting,  paper- 
,ng,  etc,  famish  heat :  the  building  to  be  com- 
pleted and  ready  for  business  August  1,  1910. 
ED.  W.  Smith"— is  a  receipt,  and  not  a  lease; 
it  not  being  signed  by  the  lessee,  and  there  being 
no  provision  as  to  the  payment  of.  the  rent. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  ||  3-9;    Dec.  Dig.  |  5.*] 

Appeal  from  Court  of  Common  Pleas,  Jef- 
ferson County. 


Action  by  Reuben  Cohen  against  B.  W. 
Smith.  Judgment  for  defendant,  and  plain- 
tiff appeals.    Affirmed. 

Argued  before  FELL,  a  J,  and  BROWN, 
MBSTREZAT,  POTTER,  ELKIN,  and 
MOSCHZISEBR,  JJ. 

W.  M.  Gillespie,  of  Iindsey,  and  Jacob  L 
Fisher,  of  Punzsutawney,  for  appellant  W. 
B.  Adams,  of  Punzsutawney,  and  Charles 
Corbet,  of  BrookvUle,  for  appellee. 


BROWN,  J.  Appellant's  claim  for  dam- 
ages Is  based  upon  what  he  alleges  was  the 
failure  of  the  appellee  to  give  him  posses- 
sion of  a  storeroom  in  accordance  with  the 
terms  of  a  written  lease.  The  following  Is 
a  copy  of  what  he  avers  is  the  lease  from 
the  appellee:  "Punzsutawney,  Pa.,  June  22, 
1910.  Received  of  Cohen  and  Lewis  $26  as 
payment  for  rent  on  storeroom  located  at 
Mahoning  street  (building  formerly  occupied 
by  Spirit  Publishing  Co.),  at  the  rate  of  $87 
per  month.  Store  to  be  fitted  up  to  suit  the 
business,  namely,  two  windows  two  feet  deep, 
shelving,  painting,  papering,  etc.,  furnish  heat 
Lease  on  storeroom  to  be  for  five  years  from 
April  1,  1911,  The  building  to  be  completed 
and  ready  for  business  Aug.  1, 1910.  B.  W. 
Smith."  Lewis  dropped  out  of  the  transac- 
tion shortly  after  Smith  signed  the  paper, 
and  whatever  rights  were  granted  by  It  pass- 
ed to  Cohen,  who  is  entitled  to  recover,  if  the 
appellee  Is  liable  for  a  breach  of  contract 

The  main  contention  of  the  appellant  Is 
that  the  written  Instrument  which  forms  the 
basis  of  his  claim  Is  an  unambiguous  lease, 
and  the  court  below  should  have  so  con- 
strued It  Instead  of  permitting  a  Jury  to  de- 
termine whether  It  was  a  mere  receipt  for 
$25,  to  be  credited  as  rent  on  a  lease  sub- 
sequently to  be  entered  Into  by  the  parties. 
In  submitting  this  question  to  the  Jury  they 
were  instructed  as  follows:  "The  first  ques- 
tion for  you  to  determine  Is  whether  or  not 
this  paper  of  June  22d  is  a  lease  or  receipt 
If  it  Is  a  receipt  and  the  parties  contemplat- 
ed a  lease  subsequently  to  it  which  they 
were  to  sign,  then  it  will  be  your  duty  to 
find  a  verdict  for  the  defendant  and  you 
will  have  nothing  whatever  to  do  with  dam- 
ages. If,  on  the  other  hand,  you  conclude 
from  the  weight  of  the  evidence  that  the  pa- 
per of  June  22d  was  a  lease,  that  the  parties 
believed  that  it  was  a  finality  so  far  as  the 
leasing  was  concerned,  and  that  there  was  a 
meeting  of  the  minds,  then  It  will  be  your 
duty  to  go  Into  the  second  question  of  de- 
termining the  damages  that  the  plaintiff  has 
sustained." 

The  paper  signed  by  the  appellee  Is  not 
as  appellant  contends,  "a  clear,  plain,  un- 
ambiguous contract  of  lease,"  and  the  learn- 
ed trial  Judge  would  have  erred  If  he  had 
so  Interpreted  it  In  the  face  of  appellee's  ob- 
jection to  It  as  a  formal  lease.    It  Is  not 
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signed  by  a  lessee,  and  does  not  embrace  the 
ordinary  terms  of  a  lease.  On  the  contrary, 
It  apparently  contemplated  the  subsequent 
execution  of  a  lease,  If  the  natural  meaning 
Is  to  be  given  to  the  words  "Lease  on  store- 
room to  be  for  five  years  from  April  1, 1911" ; 
and  again,  there  is  no  provision  as  to  the 
payment  of  the  rent  There  is  a  mere  state- 
ment that  the  rent  Is  to  be  "at  the  rate  of 
$87  per  month."  To  a  landlord  there  is  no 
more  important  Item  in  a  lease  than  the  pro- 
vision for  the  payment  of  the  rent,  and  it 
is  equally  important  to  the  tenant  that  he 
know  when  he  is  to  pay;  but,  from  the  pa- 
per which  the  appellant  insists  is  a  lease, 
who  can  tell  when  the  rent  was  to  be  pay- 
able? Was  it  to  be  monthly,  quarterly,  or 
yearly?  If  there  was  a  completed  contract 
between  the  appellant  and  the  appellee  for 
the  lease  of  the  storeroom  for  a  term  of  five 
years,  it  may  be  safely  assumed  that  they 
would  have  entered  into  it  in  writing  in  the 
ordinary  way,  signed  by  them  respectively 
as  lessor  and  lessee,  and  containing,  among 
other  provisions,  one  as  to  the  time  the  rent 
would  be  payable.  In  this  connection  it  may 
be  proper  to  note  that  an  averment  in  plain- 
tiff's statement  of  claim  is  that  the  appellee 
"did  not  make,  execute,  and  deliver  to  plain- 
tiff the  lease  contemplated  by  the  contract 
of  the  parties,  as  evidenced  by  the  foregoing 
receipt." 

The  jury  found  upon  ample  evidence  that 
the  appellant  and  appellee  had  not  entered 
into  a  lease,  and  that  the  paper  given  by  the 
latter  to  the  former  waa  not  a  completed 


contract  A  brief  reference  to  the  testimony 
will  suffice  to  vindicate  the  verdict.  The  ap- 
pellant when  called  as  a  witness  on  bis  owa 
behalf,  admitted  that  it  waa  his  understand- 
ing that  when  the  storeroom  was  finished  a 
lease  was  to  be  drawn,  that  he  himself,  after 
June  22,  1910,  had  submitted  a  written  mem- 
orandum of  the  provisions  whieh  he  wiated 
to  be  incorporated  In  the  lease,  and  that  t* 
did  not  wish  to  sign  a  lease  until  the  build- 
ing was  completed;  and  the  testimony  of 
the  appellee  was  that  he  said  to  the  appel- 
ant: "Now,  maybe  this  is  a  little  fast,  and 
we  will  not  agree  when  we  come  to  writing 
out  a  lease ;  and  if  we  cannot  agree  I  wii; 
pay  you  the  $25  back."  This  was  not  cuo- 
tradicted  by  the  appellant 

The  receipt  given  by  the  appellee  is  too 
vague,  indefinite,  and  uncertain  to  be  enforc- 
ed as  a  formal  lease.  All  matters  important 
in  every  contract  of  lease  were  clearly  in- 
tended to  be  taken  up  and  determined  by  the 
parties  when  the  final  agreement  was  made. 
This,  in  effect, -was  the  finding  of  the  Jury, 
and  there  was  therefore  no  breach  of  a  coo- 
tract  on  the  part  of  the  appellee  enOtUnr 
the  appellant  to  damages.  James  v.  Pena 
Tanning  Co.,  221  Pa.  634,  70  AO.  885 ;  Way 
T.  Fraser,  230  Pa.  49,  79  AtL  154.  The  ques- 
tion of  fact  involved  in  this  controversy  was 
submitted  to  the  jury  in  a  charge  free  froa 
error ;  and,  as  there  is  nothing  in  the  assign- 
ments complaining  of  the  court's  rulings  on 
matters  of  evidence  which  calls  for  reversal, 
the  judgment  must  be  affirmed. 

Judgment  affirmed. 
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NELSON  t.  BOCK  et  aL 

(Supreme  Court  of  New  Jersey.     March  5, 
1913.) 

1.  Replevin   (g  50*}— Rebondino  Remedies. 

Where  defendants  in  replevin  rebond,  the 
suit  is  turned  into  an  action  for  damages  for 
the  value  of  the  property,  or  for  the  return  of 
the  goods  to  the  plaintiff,  at  his  option. 

[Ed.  Note.— For  other  cases,  see  Replevin, 
Cent  Dig.  {  186;   Dec.  Dig.  {  50.*] 

2.  Bankruptcy  (|  436*)— Evidence  of  Dis- 
charge— Assertions  or  Counsel. 

A  mere  assertion  of  counsel  that  the  dis- 
trict court  did  not  have  jurisdiction,  because 
defendant,  at  the  time  of  the  trial,  was  a  bank- 
rupt, in  the  absence  of  evidence  to  support  it, 
was  properly  disregarded. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Cent.  Dig.  §}  840-842,  866;   Dec.  Dig.  8  436.*} 

3.  Replevin  (§   108*)— Judgment  fob  Dam- 
ages— Sufficiency. 

Under  District  Court  Act  (2  Comp.  St 
1910,  p.  1994)  §  127.  providing  that,  where  de- 
fendant has  rebonded,  the  plaintiff  can  recover 
both  for  the  value  of  the  goods  and  their  de- 
tention, the  judgment  need  not  specify  how 
much  is  awarded  for  the  value  of  the  goods  and 
how  much  for  the  detention. 

[Ed.  Note.— For  other  cases,  see  Replevin, 
Cent.  Dig.  8  422 ;   Dec.  Dig.  g  108.*] 

4.  Appeal  and   Error  (8  1012*)— Review- 
Weight  of  Evidence. 

An  objection  that  a  judgment  is  against 
the  weight  of  the  evidence  cannot  be  considered 
if  there  is  any  evidence  to  support  the  judg- 
ment. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  83  3990-3902;  Dec.  Dig.  § 
1012.*] 

6.  Property  (J  9*)— Ownership— Evidence- 
Possession. 

Possession  of  personal   property  is  prima 

facie  evidence  of  ownership. 

[Ed.    Note.— For   other   cases,    see   Property, 

Dec.  Dig.  i  9.*] 

6.  Evidence  (8  374*)— Bill  or  Sale— Prelim- 
inary Proof— Necessity. 

The  refusal  to  receive  a  bill  of  sale  in  evi- 
dence was  proper,  where  there  was  a  subscrib- 
ing witness  who  was  not  produced,  nor  proof 
made  that  he  could  not  be  obtained. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  f§  1583,  1584,  1587-1612 ;  Dec.  Dig. 
S  374.*] 

7.  Replevin  (8  52*)— Claims  or  Third  Per- 
sons—Statutes. 

A  person,  who,  after  levy  in  replevin,  filed 
with  the  constable  a  claim  of  property  pur- 
suant to  District  Court  Act  (2  Comp.  St.  1910, 
p.  2008)  8  190,  relating  to  claims  of  third  per- 
sons and  abandonment  thereof,  but  who  had 
failed  to  follow  it  up  by  applying  for  a  jury 
trial,  was  not  estopped  from  setting  up  owner- 
ship in  the  replevin  suit,  except  as  against  the 
constable;  such  statute  being  only  intended  to 
protect  the  officer. 

[Ed.  Note.— For  other  cases,  see  Replevin, 
Cent.  Dig.  {  193;   Dec.  Dig.  §82.*] 

8.  Execution  (i  264*)— Sale— Title  or  Pur- 
chaser. 

The  purchaser  at  judicial  sales  under  exe- 
cution takes  only  the  interest  of  the  defendant 
in  execution ;  the  doctrine  of  caveat  emptor  ap- 
plying. 

[Ed.  Note.— For  other  cases,  see  Execution, 
Cent.  Dig.  8f  747-758;   Dec.  Dig.  8  264.*] 


Appeal  from  District  Court  of  Jersey  City. 

Suit  by  John  Nelson  against  George  L. 
Bock  and  others.  Judgment  for  plaintiff, 
and  defendants  appeal.    Reversed. 

Argued  November  term,  1912,  before 
TRENCHARD,  PARKER,  and  MIN- 
TURN,  JJ. 

T.  A.  Spraggins  and  E.  R.  Hayne,  both  of 
Jersey  City,  for  appellants.  Frank  G.  Tur- 
ner, of  Jersey  City,  for  appellee. 

PARKER,  J.  [1]  This  was  a  replevin  suit 
The  property  was  taken  under  the  writ,  and 
the  defendants  rebonded  and  thereby  secured 
its  return.  The  result  of  this  was  to  turn 
the  suit  into  an  action  of  damages  for  the 
value  of  the  property,  or  for  the  return  of 
the  goods  to  the  plaintiff,  at  the  option  of 
the  plaintiff.  Lembeck  &  Betz  Brewing  Co. 
v.  Tarrant,  79  N.  J.  Law,  372,  75  Atl.  474. 

It  appeared  that  the  goods  claimed,  con- 
sisting of  an  automobile  and  some  office 
furniture,  had  been  levied  on  by  a  constable 
under  a  district  court  execution  as  the  prop- 
erty of  the  Communlpaw  Motor  Car  Com- 
pany at  its  place  of  business,  and  after  due 
advertisement  were  sold,  the  furniture  to  one 
Moore,  who  by  his  bill  of  sale  transferred  it 
to  plaintiff,  Nelson,  and  the  automobile  to 
Nelson  at  the  constable's  sale. 

At  the  trial  of  that  replevin  suit  the  de- 
fendant Cecilia  Bock  claimed  to  be  the  owner 
of  the  property;  but  her  claim  was  disallow- 
ed and  certain  evidence  In  support  of  It  over- 
ruled, and  a  judgment  given  for  plaintiff  in 
the  sum  of  $300. 

[2]  The  first  ground  of  appeal  Is  that  the 
district  court  was  without  jurisdiction  to 
try  the  action,  because  the  defendant  George 
L.  Bock,  at  the  time  of  the  trial,  was  a  bank- 
rupt It  suffices  to  say  that  there  was  ab- 
solutely no  proof  of  this  In  the  case,  and  the 
mere  assertion  of  the  fact  by  counsel  at  the 
trial  was  properly  disregarded  by  the  conrt 

[3]  The  next  point  is  that  the  judgment  Is 
In  violation  of  section  127  of  the  District 
Court  Act  (2  Comp.  St  1910,  p.  1994),  in  that 
the  court  did  not  find  the  value  of  the  goods 
and  chattels,  as  well  as  the  damages  of  the 
plaintiff,  and  render  a  judgment  In  dam- 
ages, as  well  for  the  value  of  the  goods  and 
chattels  as  for  taking  and  detaining  them. 
This  objection  is  without  substance.  The 
claim  seems  to  be  that  the  judgment  should 
specify  how  much  is  uwarded  for  the  value 
of  the  goods  and  how  much  for  the  deten- 
tion. But  we  see  no  reason  for  holding  that 
these  Items  should  be  separated  In  the  judg- 
ment any  more  than  that  the  jury,  In  an  ac- 
tion in  debt,  should  return  a  verdict  specify- 
ing how  much  is  awarded  for  the  principal 
of  the  debt  and  how  much  for  the  Interest 
thereon.  The  statute  Is  intended  to  pre- 
scribe the  elements  of  which  the  total  of  the 
Judgment  Is  composed,  not  to  require  a  spec- 
ification of  those  elements  In  the  judgment 
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[4,1]  The  point  that  the  Judgment  la 
against  the  weight  of  evidence  Is,  of  course, 
not  one  to  be  considered  In  this  court,  if 
there  Is  any  evidence  to  support  the  Judg- 
ment, as,  in  our  opinion,  there  was.  The 
possession  of  the  property  by  the  Communl- 
paw  Motor  Car  Company  was  prima  facie 
evidence  of  the  title  of  that  company.  Wig- 
more  on  Evidence,  I  2516.  That  prima  fade 
title  was  apparently  transferred  by  the  con- 
stable at  the  sale  under  execution  and  levy 
(all  properly  proved)  and  then  passed  to  the 
plaintiff,  Nelson.  The  finding  of  the  court 
on  the  question  of  property,  therefore,  can- 
not be  disturbed.  This  also  covers  the  fourth 
point  urged  in  the  brief. 

The  fifth  point  challenges  an  alleged  rul- 
ing of  the  trial  court  on  evidence  to  which 
we  are  not  cited  by  the  brief,  and  which  we 
have  been  unable  to  find  on  examination  of 
the  case.  It  may  be  well  to  add,  irrespective 
of  the  alleged  ruling  of  the  court,  that  there 
was  other  competent  evidence  which  will  be 
sufficient  to  support  the  finding  of  the  court 

[I]  The  sixth  point  is  that  the  court  re- 
fused to  receive  evidence  as  to  the  execution 
of  the  bill  of  sale  by  the  Communlpaw  Motor 
Car  Company  to  the  defendant  Cecilia  Bock. 
This  refusal  was  manifestly  proper,  in  view 
of  the  fact  that  the  bill  of  sale  had  a  sub- 
scribing witness,  and  the  subscribing  wit- 
ness was  not  produced,  and  no  proof  was 
made  that  indicated  that  such  witness  could 
not  be  obtained.  Corlles  v.  Vannote,  16  N. 
J.  Law,  324-329;  Woman  v.  Seybert,  78  N. 
J.  Law,  176,  73  Atl.  528;  Boyle  v.  Knauss, 
81  N.  J.  Law,  330,  335,  79  Atl.  1025. 

[7]  Upon  the  last  point,  however,  the  Judg- 
ment must  be  reversed.  The  defendant  Ce- 
cilia Bock  was  sworn,  and  was  asked  wheth- 
er, at  the  time  of  the  levy,  she  was  the  own- 
er of  the  property.  This  was  objected  to, 
on  the  ground  that  after  the  levy  Mrs.  Bock 
had  filed  with  the  constable  a  claim  of  prop- 
erty pursuant  to  section  190  of  the  District 
Court  Act  (C  S.  2008),  and  had  failed  to  fol- 
low it  up  by  applying  for  a  Jury  trial;  and 
that  therefore  she  was  estopped  from  setting 
up  ownership  of  the  property  in  the  replevin 
suit  This  ruling  of  the  district  court  was, 
in  our  Judgment  erroneous.  The  statute  in 
question  reads  as  follows:  "In  all  cases 
where  any  constable  or  sergeant-at-arms 
shall,  by  virtue  of  any  writ  of  execution  or 
attachment  Issuing  out  of  any  district  court 
levy  on,  attach  or  take  into  his  possession 
any  goods  or  chattels  which  shall  be  claimed 
by  notice  in  writing,  delivered  to  said  con- 
stable by  any  other  person  than  the  Judgment 
debtor,  he  shall,  immediately  upon  such 
claim,  delay  his  sale  of  the  same  ten  days, 
that  the  said  claimant  may,  within  the  said 
time,  apply  to  the  Judge  of  such  court  for 
a  venire  to  summon  a  Jury  of  six  lawful  men 
as  Jurors  to  try  the  right  of  such  claimant  to 
such  property;  and  it  shall  be  lawful  for 
such  Judge  to  order  a  venire  to  Issue  ■  the 


same  and  direct  a  return  thereof  to  be  made 
and  to  proceed  therein  as  in  other  cases  of 
trial  by  Jury,  but  the  claimant  shall,  in  all 
cases,  give  two  days'  notice  in  writing  to 
the  Judgment  creditor  of  the  time  and  place 
of  the  said  trial;  but  if  the  claimant  shai: 
not  within  ten  days;  apply  to  said  conrt  and 
have  his  right  tried  as  aforesaid,  the  said 
claim  shall  be  considered  abandoned  and  the 
constable  shall  proceed  as  if  it  had  not  beer 
made  and  shall  not  be  liable  in  any'actiot 
therefor  thereafter." 

A  similar  provision  is  found  in  section  IB 
of  the  Justice  Court  Act  (a  S.  2999),  except 
that  the  latter  section  does  not  contain  the 
words,  "and  shall  not  be  liable  in  any  action 
therefor  thereafter."  The  section  of  the  Jus- 
tice Court  Act  was  considered  in  the  case  of 
Berry  v.  Chamberlain,  53  N.  J.  Law,  463.  23 
Atl.  115.  In  that  case  there  had  been  a  tria: 
on  the  claim  of  property  and  a  verdict  again.--! 
the  claimant,  and  this  was  held  conclusive, 
so  as  to  bar  the  claimant  from  any  action 
against  the  purchaser  under  the  execution. 
Chief  Justice  Beasley  remarked  at  page  46S 
of  53  N.  J.  Law,  at  page  116  of  23  AtL:  The 
claimant  has  the  option  of  presenting  his 
claim,  or  to  vindicate  his  rights  of  property 
by  an  action  of  replevin  or  In  trespass  de 
bonis  asportatls;  plaintiff  in  execution  ma; 
give  bond  and  delay  a  sale  under  his  execu- 
tion, and  thus  leave  the  question  of  title  for 
trial  to  the  ordinary  tribunals.  But  the 
parties  can  waive  such  rights  and,  at  their 
option,  accept  the  easier  method  of  litigation 
proffered  by  the  Legislature;  and  in  sues 
event  the  rule  applies  volenti  non  fit  Injuria." 

In  Van  Marter  v.  Lucas,  64  N.  J.  Law,  182. 
44  AtL  865,  a  claim  of  property  was  filed: 
but  no  trial  was  demanded,  and  the  constable 
proceeded  to  sell,  after  waiting  for  the  statu- 
tory time.  After  the  sale  the  claimant  sued 
the  constable  In  tort  and  recovered  a  Judg- 
ment for  the  value  of  the  property.  Judg- 
ment was  reversed  in  this  court  on  the 
ground  that  the  constable  was  protected  by 
the  statute ;  the  court  holding  that  "IT,  with- 
in 10  days  after  service  of  the  statutory 
claim,  the  claimant  takes  no  action  in  vindi- 
cation of  his  right,  and  the  officer  proceeds  to 
sell,  in  reliance  upon  the  implied  abandon- 
ment of  the  claim,  he  is  exonerated  from 
responsibility  in  tort  to  the  claimant** 

In  Masters  v.  Champion,  74  N.  J.  Law. 
323,  65  Atl.  899,  a  similar  state  of  facte  ex- 
isted, and  the  court  followed  the  ruling  in 
Van  Marter  v.  Lucas.  The  case  was  carrie4 
to  the  Court  of  Errors  and  Appeals,  and  fc 
reported  in  75  N.  J.  Law,  768,  69  AtL  224. 
At  page  770  of  75  N:  J.  Law,  at  page  224  of 
69  Atl.,  Chancellor  Pitney,  writing  the  opin- 
ion of  the  court  remarked:  "Whether  the 
estoppel  inures  to  the  benefit  of  purchasers 
at  the  constable's  sale,  or  of  any  person  other 
than  the  plaintiff  himself,  is  a  question  not 
presented  by  the  assignments  of  error,  and 
therefore  not  decided.    In  Berry  v.  Chamber- 
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lain,  53  N.  X  Law,  463  [23  Atl.  116],  the  Su- 
preme Court  held  that,  where,  under  a  claim 
of  property,  the  right  of  property  la  tried, 
the  verdict  Is  conclusive  for  all  purposes  as 
between  the  claimant  and  the  plaintiff  in 
execution.  So  far  as  we  are  reminded,  this 
question  has  not  yet  been  passed  upon  by  this 
court." 

Nor  do  we  find  any  case  in  which  it  has 
been  passed  upon  by  the  Supreme  Court.  The 
object  of  the  statute,  however,  appears  to  be 
fairly  clear.  It  is  intended  for  the  protection 
of  the  claimant  by  enabling  him,  through 
the  service  of  claim  of  property  in  due  form, 
to  secure  a  reasonable  delay  of  the  sale  and 
a  right,  if  he  chooses  to  exercise  that  right, 
of  trying  the  title  before  a  Jury  in  a  sum- 
mary way;  and  it  is  Intended  for  the  protec- 
tion of  the  constable,  in  case  the  claim  is 
not  followed  np  by  a  trial,  by  barring  In  such 
case  any  action  after  the  sale  as  against  the 
constable.  But  we  find  nothing,  either  ex- 
pressly or  by  implication,  In  the  act  which 
Is  Intended  to  preclude  the  claimant  from 
bringing  an  action  against  others  than  the 
constable  for  the  recovery  of  the  property  or 
its  value. 

[1]  The  fundamental  rale  In  this  state  with 
respect  to  judicial  sales  under  execution  is 
that  the  purchaser  takes  such  title  as  the 
officer  la  in  a  position  to  convey  by  virtue  of 
the  proceedings;  and  the  doctrine  of  caveat 
emptor  applies  in  full  force,  and  the  Invari- 
able practice  In  such  sales  is  to  offer  simply 
the  right,  title,  and  Interest  of  the  defendant 
in  execution. 

Under  these  circumstances,  to  say  that  the 
act  of  a  claimant  to  the  property  in  formally 
asserting  that  claim  by  notice  served  on  the 
officer  is  to  have  the  effect.  In  cases  where 
the  right  of  property  has  not  been  subse- 
quently tried  out  before  a  Jury,  of  barring  the 
assertion  of  the  claim,  not  only  as  against 
the  officer,  but  as  against  any  other  person 
found  subsequently  in  possession  of  the  prop- 
erty, la.  In  our  view,  stretching  the  statute 
far  beyond  its  plain  intent  We  deem  it  com- 
petent for  such  claimant,  whether  plaintiff 
or  defendant,  In  an  action  for  replevin  or 
trespass,  to  set  up  his  claim  as  against  any 
other  person  hut  the  officer  that  made  the 
sale.  Consequently  the  trial  court  was  in 
error  in  excluding  the  testimony  of  Mrs.  Bock 
as  to  her  ownership,  and  for  this  reason  the 
judgment  must  be  reversed  and  a  new  trial 
had. 


In  n  GRUNOW. 

(Supreme  Court  of  New  Jersey.     March  4, 
1013.) 

1.  Witnesses  (t  196*)— Privilege— Grounds 
—Testimony  Before  Grand  Jury. 

Where  a  newspaper  published  a  libelous 
article  and  a  reporter  testified  before  a  grand 
jury  that  he  wrote  the  same  from  information 
furnished  by  others,  he  was  not  privileged,  by 


reason  of  the  fact  that  he  was  a  reporter,  to 
refuse  to  disclose  the  sources  of  his  information. 
[Ed.   Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  §{  744>-746;   Dec.  Dig.  {  196.*} 

2.  Grand    Jury    (|   26*)— Proceedings— "In- 
vestigation. 

Where  a  libelous  article,  concerning  alleged 
graft  by  a  public  commission,  was  printed  in  a 
newspaper,  all  those  in  any  way  concerned  in  its 
publication  were  offenders  against  the  law,  and 
hence  it  was  a  proper  subject  of  investigation 
by  the  grand  jury. 

[Ed.  Note. — For  Other  cases,  see  Grand  Jury, 
Cent  Dig.  II  64,  65;    Dec.  Dig.  |  26.*] 

3.  Grand  Jury  (g  36*)— Investigation— Ma- 
terial Questions— "Contempt." 

Where  a  grand  jury  was  lawfully  invest- 
igating the  publication  oi  a  libelous  article  in  a 
newspaper,  a  Question  asked  of  a  reporter  who 
wrote  the  article  to  disclose  the  names  of  the 
persons  from  whom  he  obtained  his  information 
was  both  relevant  and  material  to  the  investiga- 
tion, to  enable  the  grand  jury  to  ascertain  who 
were  concerned  in  the  publication  of  the  ar- 
ticle, and  hence  the  reporter's  refusal  to  dis- 
close the  names  of  his  informants  constituted  a 
"contempt" 

[Ed.  Note.— For  other  cases,  see  Grand  Jury, 
Cent  Dig.  {{  75-78 ;    Dec.  Dig.  f  36.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  pp.  1489-1492;   vol.  8,  p.  7614.) 

Appeal  from  Court  of  Oyer  and  Terminer, 
Bergen  County. 

Contempt  proceedings  by  Julius  Grunow. 
From  an  order  of  the  Bergen  Oyer  &  Term- 
iner Court  adjudging  respondent  guilty  of 
contempt,  he  appeals.    Affirmed. 

Argued  June  term,  1912,  before  SWAYJ5E, 
VOORHBES,  and  KALISCH,  J  J. 

George  L.  Record  and  Merritt  Lane,  both 
of  Jersey  City,  for  appellant.  Wendell  J. 
Wright,  of  Hackensack,  for  the  State. 


KALISCH,  J.  [1]  The  appellant  was  ad- 
judged guilty  of  contempt  by  the  court  of 
oyer  and  terminer  of  Bergen  county,  and 
fined  925.  The  facts  out  of  which  the  appel- 
lant's contumacy  arose  are  briefly  these: 
The  appellant  is  a  newspaper  reporter  con- 
nected with  the  Jersey  Journal,  a  newspaper 
published  in  Bergen  county.  On  the  12th  of 
December,  1911,  there  appeared  in  the  Jer- 
sey Journal  an  article  under  the  caption, 
"Graft  Charges  Starts  Talk  of  a  Commis- 
sion," which,  in  substance,  charged  that  one 
of  the  Rldgefleld  Park  village  trustees  named 
Ayers  had,  in  open  meeting  of  the  board  of 
trustees  charged  that  a  claim  of  $703  for 
grading  presented  by  Surveyor  S.  J.  Shaw 
had  been  paid  for  in  a  previous  bill  rendered. 
Grunow  was  subpoenaed  to  appear  before  ther 
Bergen  county  grand  jury  of  the  December' 
term,  1911,  and  after  having  been  duly  sworn 
testified  before  that  body  that  he  was  the 
author  of  the  article  in  question.  He  was 
then  asked  who  gave  him  the  information 
that  led  to  the  writing  of  the  article,  but  he 
refused  to  answer.  This  question  was  not 
propounded  to  the  witness  until  be  had  tes- 
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tlfled  that  he  had  written  the  article  upon  In- 
formation obtained  from  other  persons.  It 
was  the  appellant's  refusal  to  answer  this 
question  which  moved  the  grand  Jury, 
through  the  prosecutor  of  the  pleas,  to  apply 
to  the  court  of  oyer  and  terminer  for  an  at- 
tachment against  the  appellant  for  contempt 
of  court.  A  rule  to  show  cause  was  Issued, 
and  upon  examination  of  the  defendant,  who 
appeared  in  answer  to  the  rule,  It  appeared 
that  he  was  sworn  and  examined  in  a  cer- 
tain matter  of  State  v.  Evening  Journal  As 
soclation  and  others,  then  and  there  being 
under  investigation  by  the  said  grand  Jury; 
that  he  testified  before  said  body  that  he 
knew  the  name  or  names  of  the  person  or 
persons  who  furnished  the  information  upon 
which  he  wrote  the  article,  and  that  he  re- 
fused to  testify  as  to  the 'name  or  names  of 
such  person  or  persons  who  furnished  the  In- 
formation upon  which  the  said  article  was 
prepared.  The  appellant  gave  as  his  reason 
for  refusing  to  answer  the  question  the  fol- 
lowing: "I  declined  to  give  the  sources  of 
my  information  or  the  names  of  any  person 
or  persons  who  gave  me  any  Information 
about  it,  and  gave  as  my  reason  for  such  re- 
fusal that  I  was  a  newspaper  reporter,  and 
therefore  could  not  give  up  my  sources  of  in- 
formation." In  effect  he  pleaded  a  privilege 
which  finds  no  countenance  in  the  law.  Such 
an  immunity,  as  claimed  by  the  defendant, 
would  be  far-reaching  in  its  effect,  and  detri- 
mental to  the  due  administration  of  law.  -To 
admit  of  any  such  privilege  would  be  to 
shield  the  real  transgressor  and  permit  him 
to  go  unwhlpped  of  Justice. 

[2, 3]  The  appellant  further  claims  that 
there  was  no  proceeding  then  pending  before 
the  grand  Jury  which  made  the  testimony 
relevant  and  material.  It  appears  that  the 
grand  Jury  was  conducting  an  investigation 
regarding  the  publication  of  the  article  in 
the  Jersey  Journal.  The  article  upon  its 
face  is  libelous.  All  those  who  were  in  any 
way  concerned  in  its  publication  were  offend- 
ers against  the  law.  It  was  both  material 
and  relevant  to  the  investigation  had  before 
that  body  to  ascertain  who  were  concerned 
in  the  publication  of  the  article.  By  what 
has  been  said  It  is  not  to  be  Inferred  that  a 
grand  Jury  may  not,  without  any  complaint 
made  before  it,  upon  its  own  initiative  in- 
vestigate matters  relating  to  the  conserva- 
tion of  the  public  peace,  and  to  the  protection 
of  the  health,  morals,  and  safety  of  the  com- 
munity, and  in  this  regard  subpoena  witness- 
es and  examine  them. 

The  appellant  challenges  the  good  faith  of 
the  grand  Jury  in  making  the  investigation 
and  the  proceedings  thereunder,  but,  even  if 
this  were  conceded,  It  does  not  afford  any 
legal  excuse  for  the  appellant  to  refuse  to  an- 
swer the  question  propounded  to  him  by  that 
body. 

Judgment  will  be  affirmed. 


ISTVAN  ▼.  NAAR. 

(Supreme  Court  of  New  Jersey.     March  4, 
1913.) 

(Byttalut  by  the  Court.) 

1.  Health  ({  3*)— Abolition  of  Boards  or 
Health. 

The  act  relating  to  regulating  and  provid- 
ing for  the  government  of  cities,  etc.  (P.  L. 
1911,  p.  462),  does  not  have  the  effect  of  aboliaa- 
ing  boards  of  health  organized  under  the  genetil 
act  of  1887  (2  Comp.  St  1910,  p.  2866  et  seq.) 
in  municipalities  which  adopt  it  as  a  govern- 
mental scheme. 


[Ed.  Note.— Fbr  other  cases,  i 
Dig.  |  2;  Dec  Dig.  {  8.*] 


Health,  Cent 


2.  Criminal  Law  (§  1015*)  —  Certiorari  - 

Multifariousness. 

A  writ  of  certiorari,  bringing  up  two  con- 
victions in  separate  proceedings  for  separate 
violations  of  municipal  regulations,  is  multi- 
farious. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  §  1015.*] 

Certiorari  by  Blasus  Istvan  to  review  a 
conviction  for  violating  an  ordinance  of  the 
Board  of  Health  of  Trenton.  Conviction  set 
aside. 

Argued  June  term,  1912,  before  TBJ3X- 
CHARD,  PARKER,  and  MINTURN,  JJ. 

Scott  Scammell  and  Joseph  L.  Bodine.  of 
Trenton,  for  prosecutor.  Charles  B.  Bird,  of 
Trenton,  for  defendant 

PARKER,  J.  [1]  The  Important  question 
raised  by  this  certiorari  is  whether,  by  the 
adoption  of  the  act  known  as  the  "Walsh 
Act"  (P.  L.  1911,  p.  402),  as  the  law  regu- 
lating the  municipal  affairs  of  the  city  of 
Trenton,  the  general  scheme  of  statutory 
regulation  of  the  public  health  waa  supersed- 
ed so  far  as  related  to  the  local  board  of 
health,  and  not  only  the  terms  of  office  of 
the  members  of  that  board  terminated,  but 
the  board  of  health  as  a  corporate  entity 
wiped  out  of  existence.  The  question  arises 
directly  as  bearing  on  the  legality  of  two 
convictions  brought  up  by  the  writ,  both  for 
violations  of  the  local  Sanitary  Code,  Prior 
to  the  adoption  by  Trenton  of  the  act  of 
1911,  suits  to  recover  penalties  for  snch  vio- 
lations must  have  been  brought  in  the  name 
of  the  local  board  of  health.  2  C  S.  p.  2606, 
{  18.  After  the  adoption  of  the  act,  the  new 
government  of  five  commissioners  by  resolu- 
tion declared  that  the  "services"  of  the  mem- 
bers of  the  board  of  health  were  "discon- 
tinued and  ended,  to  the  end  that  the  powers 
and  duties  pertaining  to  the  public  health 
now  vested  in  this  board  (L  e.,  the  board  of 
commissioners),  by  reason  of  the  operation  of 
chapter  221  of  the  Laws  of  1911,  may  be 
exercised  and  discharged  by  this  body."  And. 
evidently  upon  the  theory  that  the  board  of 
health  itself  no  longer  existed  as  such,  the 
suits  on  which  the  convictions  were  had 
were  brought  in  the  name  of  "the  inhabitants 
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of  the  city  of  Trenton,"  being  the  corporate 
name  of  that  city. 

Apart  from  the  Walsh  Act,  the  matter  Is 
controlled  by  the  Health  Act  of  1887  (2  0.  S. 
p.  2666).  Section  18  of  that  act  gives  to 
local  boards  of  health  power  to  prescribe 
penalties  for  violation  of  their  ordinances, 
and  provides,  among  other  things,  that  cer- 
tain courts,  on  receiving  sworn  complaint, 
may  "Issue  process  at  the  suit  of  any  such, 
board"  and  hear  the  case.  This  Is  the  funda- 
mental provision  relating  to  enforcement  of 
penalties  for  violation  of  the  local  Sanitary 
Code,  and  is  found  in  a  comprehensive  scheme 
of  legislation  to  protect  the  public  health 
over  the  entire  state,  which,  at  the  time  the 
Walsh  Act  was  passed,  had  been  in  full  op- 
eration for  about  a  quarter  of  a  century,  and 
applied  to  all  municipalities  alike.  How  far, 
if  at  all,  was  this  scheme  altered  in  Trenton 
by  the  adoption  of  the  Walsh  Act  by  popu- 
lar vote?  The  pertinent  provisions  of  that 
act  are  these:  "The  city  council  or  other 
governing  body  or  bodies  heretofore  acting 
as  governing  body  or  bodies  and  having  any 
other  functions  shall  be  ipso  facto  abolished, 
and  the  terms  of  all  councilmen,  or  aldermen, 
and  all  other  officers  whether  elective  or 
appointive,  shall  immediately  cease  and  de- 
termine." Section  2.  "The  board  of  commis- 
sioners shall  have  and  possess  all  admin- 
istrative, judicial  and  legislative  powers  and 
duties  now  had  and  possessed  by  the  mayor 
and  city  council  and  all  other  executive  or 
legislative  bodies  in  said  city,  and  have  com- 
plete control  over  the  affairs  of  the  city 
adopting  the  provisions  of  this  act"  The 
departments  of  public  affairs,  revenue  and 
finance,  public  safety,  streets  and  public  im- 
provements, and  parks  and  public  property 
are  created.  There  is  no  department  of  pub- 
lic health,  and  no  mention  of  any  board  of 
health.  The  act  provides  that  the  board  of 
commissioners  shall  assign  the  powers  and 
duties  of  the  several  departments ;  also  that 
It  shall  create  such  subordinate  boards  and 
appoint  such  officers  as  it  may  deem  neces- 
sary for  the  proper  conduct  of  the  affairs  of 
the  city.  Section  4.  By  section  8  all  cities 
adopting  the  act  are  empowered  to  enact 
and  enforce,  by  fine  or  imprisonment,  ordi- 
nances necessary  for  the  protection  of  life, 
health,  and  property;  to  declare  and  -pre- 
vent, and  summarily  to  abate,  nuisances,  etc 
Section  17  makes  an  exception  as  to  formali- 
ties of  enactment  in  favor  of  ordinances  "for 
the  Immediate  preservation  of  the  public 
peace,  health,  or  safety."  The  word  "health" 
does  not  occur  elsewhere  In  the  act 

It  can  hardly  be  denied  that  the  Legislature 
Intended  to  confer  on  cities  adopting  the 
act  of  1911  some  power  to  legislate  in  mat- 
ters of  public  health.  But  there  is  much 
greater  difficulty  in  gathering,  from  the  gen- 
eral provisions  creating  the  board  of  commis- 
sioners and  defining  their  powers,  and  naming 
the  five  departments,  an  intent  to  transfer  to 


such  board  all  the  legislative  and  administra- 
tive Jurisdiction  previously  exercised  by  the 
board  of  health  under  the  Health  Act  Grant- 
ing that  the  Legislature,  by  the  enactment  of 
the  statute  of  1911,  wished  to  create  a  scheme 
for  the  centralization  of  responsibility  and 
authority,  we  should  pause  before  constru- 
ing the  act  as  meaning,  in  the  absence  of 
plain  words  to  that  effect,  that,  after  its 
adoption,  there  was  to  be  no  such  thing  as 
a  board  of  health  in  the  city  of  Trenton,  and 
that  the  state-wide  system  of  health  boards, 
which  had  existed  for  nearly  a  quarter  of  a 
century,  was  to  be  abrogated  in  cities  adopt- 
ing the  act  of  1911.  The  very  catalogue  of 
the  departments  would  Indicate  that  no  in- 
terference with  the  Health  Act  was  intended, 
for  the  functions  of  a  board  of  health  have 
no  special  relevancy  to  any  one  of  those  de- 
partments, though  they  are  In  some  aspects 
germane  to  all  of  them. 

The  secondary  control  of  the  board  of  com- 
missioners, however,  over  the  public  health, 
Is  ample.  By  the  Health  Act  itself  (section 
9),  the  members  of  the  local  board  of  health 
are  "appointed  in  such  manner  and  bold 
office  for  such  terms  as  the  governing  body 
may  by  ordinance  provide."  By  the  Walsh 
Act  the  terms  of  all  officers  expire  upon  the 
organization  of  the  board  of  commissioners. 
This  left  that  board  In  absolute  control  of 
the  situation,  with  power  to  fill  the  vacancies 
and  to  fix  the  terms  of  office  of  members  of 
the  board  of  health,  subject  to  certain  limi- 
tations. What  the  board  of  commissioners 
seems  to  have  done  by  its  resolution  was  to 
appoint  its  members  as  a  board  of  health; 
at  least,  we  deem  this  to  have  been  the  effect 
of  their  action.  But  when  so  appointed  and 
so  acting,  they  were  the  board  of  health  of 
Trenton,  and  not  the  board  of  commissioners, 
and  as  such  board  of  health  should  have  ap- 
peared as  plaintiff.  This  result  makes  it 
unnecessary  to  consider  the  sufficiency  of 
the  title  of  the  Walsh  Act  as  Indicating  a 
legislative  Intent  to  alter  or  amend  the  Health 
Acts  by  abolishing  boards  of  health  in  cer 
tain  cities.  See  Board  of  Health  v.  Railroad 
Co.,  77  N.  J.  Law,  15,  71  Atl.  259. 

[2]  The  convictions  will  be  set  aside.  We 
do  not  wish,  however,  to  be  understood  as 
sanctioning  sub  sllentio  the  practice  of  bring- 
ing up  two  convictions  in  different  proceed- 
ings by  one  writ  of  certiorari.  In  Cromble 
v.  Engle,  19  N.  J.  Law,  at  page  85,  It  was 
said  the  writ  was  not  multifarious  because 
the  two  orders  brought  up  were  in  the  same 
proceeding.  Such  a  saving  condition  does 
not  exist  in  this  case.  There  should  have 
been  two  writs  presented  for  allowance.  In 
Bakely  v.  Nowrey,  68  N.  J.  Law,  732,  54  Atl. 
883,  a  similar  point  was  noted  by  the  Court 
of  Errors  and  Appeals,  but  not  passed  upon, 
because  not  mooted  in  this  court;  but  we 
think  there  can  be  no  question  as  to  the  im- 
propriety of  reviewing  separate  proceedings 
by  one  certiorari,  just  as  it  would  be  im- 
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proper  to  review  separate  Judgments  by  one 
writ  of  error.  Heart  v.  Carr,  86  AtL  421, 
Court  of  Errors  and  Appeals,  November 
term,  1912,  not  yet  officially  reported. 


STATE  v.  KUEHNLE. 

(Supreme  Court  of  New  Jersey.    March  8, 
1913.) 

(SyUabu*  bv  the  Court.) 

Municipal  Corporations  (J  174*)— Officers 

—Criminal  Responsibility. 

A  statute  declared  it  to  Be  a  misdemeanor 
for  any  member  of  a  board  of  commissioners  of 
any  city  to  be  directly  or  indirectly  concerned  in 
a  contract  for  any  public  improvement  to  be 
constructed  or  made  for  the  public  use  or  at 
public  expense.-  The  defendant  was  convicted 
under  an  indictment  which  set  out  facts  show- 
ing that  he  was  indirectly  concerned  in  a  con- 
tract made  by  the  board  of  commissioners  of  the 
city  of  which  he  was  a  member  with  a  corpora- 
tion of  which  he  was  at  the  time  a  stockholder 
and  officer.  The  indictment  concluded,  after 
stating  the  facts,  by  charging  "that  he  was  un- 
lawfully and  corruptly  interested  and  directly 
concerned"  in  the  contract  Held  that,  where 
the  facts  set  out  in  the  indictment  clearly  dis- 
close a  violation  of  the  statute  of  being  in- 
directly concerned  in  such  a  contract,  the  in- 
dictment is  sufficient  in  form  to  sustain  a  con- 
viction of  being  indirectly  concerned.  The  con- 
clusion of  the  pleader  that  the  facts  show  that 
the  defendant  was  directly  concerned  is  of  no 
importance,  where  the  facts  stated  clearly  show 
that  the  defendant  was  indirectly  concerned  in 
a  forbidden  contract,  and  the  words  expressing 
the  conclusion  of  the  pleader  may  be  treated  as 
surplusage. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  it  410-414;  Dec.  Dig. 
*  174.»] 

Error  to  Court  of  Quarter  Sessions,  At- 
lantic County. 

Louis  Kuehnle  was  convicted  of  crime, 
and  brings  error.    Affirmed. 

Argued  June  term,  1912,  before  GUM- 
MERE,  C.  J„  and  GARRISON  and  BER- 
GEN, JJ. 

Bourgeois  &  Coulcomb,  of  Atlantic  City, 
and  Gilbert  Collins,  of  Jersey  City,  for  plain- 
tiff in  error.  Edmund  Wilson,  Atty.  Gen., 
for  the  State. 

BERGEN,  J.  Tbe  offense  of  which  this 
defendant  was  convicted  is  defined  in  sec- 
tion 82  of  "An  act  for  the  punishment  of 
crimes  (Revision  of  1898)"— 2  C.  S.  p.  1755— 
which  declares  that  any  member  of  "any 
board  of  commissioners  of  any  county,  town- 
ship, city,  town  or  borough  in  this  state, 
who  shall  be  directly  or  indirectly  concerned 
in  any  agreement  or  contract  for  the  con- 
struction of  any  bridge  or  building  of  any 
kind  whatsoever,  or  any  Improvement  what- 
ever to  be  constructed  or  made  for  public 
use  or  at  the  public  expense,  shall  be  guilty 
of  a  misdemeanor."  The  Indictment  which 
the  state  claims  supports  the  Judgment  which 
the  defendant,  by  his  writ  of  error  In  this 
cause  seeks  to  reverse,  charges  that  at  tbe 


time  the  defendant  committed  the  offense  of 
which  be  was  convicted  he  was  a  member 
of  tbe  board  of  water  commissioners  of  the 
city  of  Atlantic  City,  and  "that  said  city 
was  then  and  there  the  owner  of  waterworks 
directly  managed  and  controlled  by  it,  and 
the  said  board  of  water  commissioners  was 
duly  authorized  and  empowered  by  law  to 
purchase  all  necessary  plants,  materials,  and 
supplies  for  the  maintenance,  extension,  and 
improvement  of  such  waterworks,  and  to  ex- 
pend for  such  purpose  such  moneys  as  were 
appropriated  therefor  by  the  city  council  of 
Atlantic  City;  that  on  the  day  and  year 
aforesaid,  at  the  city  and  county  aforesaid. 
and  within  the  Jurisdiction  of  this  court,  the 
said  board  of  water  commissioners  of  At- 
lantic City,  pursuant  to  the  power  and  au- 
thority vested  in  It,  tbe  moneys  therefor  to 
be  expended  by  said  board  having  been  ap- 
propriated by  the  said  city  council,  entered 
Into  a  contract  on  behalf  of  tbe  said  citj 
with  one  F.  8.  Lockwood  for  tbe  construc- 
tion of  a  water  main,  commonly  known  as 
the  Timber  Water  Main,'  for  the  extension 
and  Improvement  of  the  waterworks  of  said 
city;  that,  In  fact,  tbe  said  Lockwood  was 
an  employe  of  the  United  Paving  Company. 
a  corporation  organized  under  tbe  laws  of 
the  state  of  New  Jersey,  and  that  said  con- 
tract for  the  construction  of  said  water  main 
was,  In  fact,  the  contract  of  tbe  said  United 
Paving  Company,  in  which  the  said  Lock- 
wood  was  named  as  the  party  for  tbe  pur- 
pose of  concealing  the  fact  that  tbe  said 
United  Paving  Company  was  Interested  there- 
in, as  he,  tbe  said  Louis  Kuehnle,  then  and 
there  well  knew;  that  tbe  said  Louis  Kuehn- 
le was  then  and  there  a  stockholder,  di- 
rector, and  officer  of  the  said  United  Pav- 
ing Company,  and  as  such  was  unlawfully 
and  corruptly  Interested  and  directly  con- 
cerned in  said  contract  for  the  construction 
of  said  water  main  to  be  constructed  and 
made  for  the  public  use  of  said  city  and  at 
the  public  expense  of  Bald  city,  and  to  be 
paid  for  by  the  said  board  of  water  com- 
missioners of  which  the  said  Loots  Kuehnle 
was  a  member,  contrary  to  tbe  form  of  the 
statute  in  such  case  made  and  provided."' 

Tbe  second  count  in  the  Indictment  charges 
that  Lockwood  was  an  employe  of  the  Unit- 
ed Paving  Company  at  the  time  the  contract 
was  ■  entered  Into  between  him  and  the  city, 
and  that  the  contract  was,  in  fact,  the  con- 
tract of  the  United  Paving  Company,  in 
which  Lockwood  was  named  as  a  party  for 
the  purpose  of  concealing  the  fact  that  tbe 
United  Paving  Company  was  Interested  there- 
in, and  "that,  after  tbe  execution  of  said 
contract  by  said  board  with  said  Lockwood. 
tbe  said  United  Paving  Company  entered 
upon  tbe  performance  thereof,  and  Is  still 
engaged  in  performing  the  same  and  during 
the  performance  of  said  contract  has  from 
time  to  time  received  the  compensation  paid 
therefor;    that  the   said  Louis   Kuehnle  is 
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a  stockholder,  director,  and  officer  of  the 
United  Paving  Company  and  unlawfully  and 
corruptly  Interested  and  directly  concerned 
In  said  contract" 

Briefly  stated,  the  facts  which  the  indict- 
ment seta  out  are  that  the  defendant  was 
a  member  of  the  board  of  water  commission- 
ers of  Atlantic  City,  and  as  such  entered  into 
a  contract  for  the  making  of  a  public  Im- 
provement with  a  person  by  the  name  of 
Lockwood,  who  was  not  the  real  contractor, 
but  that,  in  truth  and  in  fact,  he  was  acting 
for  the  United  Paving  Company  of  which 
corporation  the  defendant  was  a  stockholder 
and  officer,  and  that  the  contract  was  car- 
ried out  by  the  United  Paving  Company,  the 
proceeds  accruing  to  that  company,  and  that 
the  use  of  the  name  of  Lockwood  as  a  con- 
tractor had  no  purpose  other  than  to  con- 
ceal the  truth,  which  was  that  a  contract 
had  been  made  by  a  municipal  board,  of 
which  the  defendant  was  a  member,  with  a 
corporation  in  which  the  defendant  was  also 
Interested. 

One  of  the  errors  assigned  challenges  the 
legality  of  the  trial  court  in  disqualifying 
the  sheriff  and  In  appointing  elisors  by  whom 
the  grand  Jury,  which  found  this  Indict- 
ment, were  selected  and  summoned.  This 
contention  has  been  determined  by  the  Court 
of  Errors  and  Appeals  adversely  to  the  de- 
fendant's claim  in  the  case  of  State  v.  Zel- 
ler,  85  AtL  237. 

The  next  point  the  plaintiff  In  error  urges 
Is  that  the  trial  court  should  have  directed 
a  verdict  of  acquittal  at  the  dose  of  the 
state's  case,  and  also  at  the  close  of  the 
whole  case,  "because  all  the  testimony  was 
circumstantial  and  was  consistent  with  in- 
nocence." The  argument  in  support  of  this 
proposition  is  rested  mainly  upon  the  the- 
ory that  there  was  evidence  that  Lockwood 
and  a  man  by  the  name  of  Cherry,  who  the 
defendant  claims  were  the  real  contractors, 
borrowed  from  the  United  Paving  Company 
the  money  necessary  to  carry  on  the  work, 
and  that  this  evidence  conclusively  showing, 
as  claimed,  that  the  Paving  Company  was 
not  investing  money  In  the  contract,  but 
simply  loaning  it,  and  that  this,  being  con- 
sistent with  the  innocence  of  the  defendant, 
should  prevail  over  an  inference  to  be  drawn 
from  other  testimony  that  the  alleged  bor- 
rowing was  in  furtherance  of  the  scheme  of 
concealing  the  real  contractor,  which  the 
state  claims  was  the  United  Paving  Com- 
pany. Whether  Lockwood  &  Cherry  were 
the  real  contractors  depends  upon  the  infer- 
ence to  be  drawn  from  all  the  facts  proven 
in  the  case.  It  appeared  that  Lockwood 
was  an  employe  of  the  Paving  Company, 
that  he  was  without  the  means  necessary 
to  carry  out  the  contract,  that  the  day  after 
the  contract  was  made  with  Lockwood  he 
assigned  99  per  cent,  of  It  to  Mr.  Cherry, 
the  president  of  the  Paving  Company,  that 
nearly  all  of  the  warrants  were  Indorsed  to 
the  Paving  Company,  who  received  the  mon- 


ey, that  the  workmen  were  paid  by  the  agent 
of  the  Paving  Company,  and  that  the  tools 
of  the  Paving  Company  were  used  in  the 
prosecution  of  the  work,  from  all  of  which 
an  Inference  may  be  properly  drawn  that  the 
Paving  Company  was  the  real  and  substan- 
tial party  to  the  contract.  We  have  no  doubt 
about  the  correctness  of  the  ruling  of  the 
trial  court  on  this  branch  of  the  case. 

The  next  reason  suggested  why  this  Judg- 
ment should  be  set  aside  Is  that  "the  evi- 
dence was  not  sufficient  to  support  a  convic- 
tion under  the  indictment,"  and  this  because, 
as  it  is  urged,  the  proofs  do  not  show  the 
defendant  to  have  been  directly  interested  as 
charged  in  the  indictment  The  court  was 
asked  to  charge:  "There  is  no  evidence  that 
the  defendant  was  directly  concerned  In  such 
contract;  therefore,  he  must  be  acquitted." 
This  the  court  refused,  but  Instructed  the 
Jury  that  If  there  was  no  evidence  that  the 
defendant  "was  directly  concerned  in  the 
contract  between  the  Board  of  Water  Com- 
missioners and  Lockwood,  then  if  you  find 
that  he  was  Indirectly  concerned  in  such 
contract  you  may  convict  him.  Ton  need 
not  find  that  he  was  directly  concerned  If 
you  find  that  he  was  Indirectly  concerned 
you  may  convict  him  under  this  form  of  In- 
dictment" This  the  defendant  Insists  was 
erroneous,  and  In  his  brief  urges  that  "the 
words  'directly  interested'  are  the  only  words 
which  charge  a  crime  under  the  statute  in 
question."  'The  court  was  subsequently  re- 
quested to  charge:  "The  fact  that  the  de- 
fendant was  a  stockholder,  director,  and  of- 
ficer of  the  United  Paving  Company  did  not 
make  him  directly  concerned  in  the  contract 
mentioned  in  the  Indictment  within  the  pur- 
view of  such  section."  In  dealing  with  this 
request  the  court  instructed  the  Jury  that 
he  did  "not  think  It  did  either,  but  it  Is  not 
necessary  that  he  should  be  directly  con- 
cerned In  the  contract"  The  plaintiff  in 
error  claims  that  under  the  law  of  the  case, 
as  laid  down  by  the  trial  Judge,  the  Jury 
would  not  have  been  Justified  in  convicting 
this  defendant  of  being  directly  interested, 
and  therefore,  If  the  crime  of  being  "indi- 
rectly Interested"  is  not  charged  In  the  In- 
dictment defendant  was  not  charged  with 
any  crime  which  the  evidence  supports,  and 
that  the  words  "directly  interested"  are  the 
only  words  that  charge  a  crime  under  the 
statute.  To  adopt  this  contention  as  a  legal 
rule  would  require  us  to  hold  that  if  this  in- 
dictment had  simply  charged  the  defendant 
with  being  "directly  interested"  in  a  con- 
tract made  between  a  municipality,  of  which 
he  was  one  of  the  officers,  and  himself  to 
furnish  materials  for  the  municipality,  it ' 
would  be  a  sufficient  charge  of  the  crime  de- 
scribed in  the  statute,  without  a  statement 
of  the  facts  by  which  the  crime  is  con- 
stituted, a  procedure  condemned  In  State  v. 
Spear,  68  N.  J.  Law,  179,  42  Atl.  840,  In 
which  Mr.  Justice  Collins,  speaking  for  this 
court  said :  "There  must  be  a  description  of 
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the  crime  of  which  the  defendant  Is  accused 
and  a  statement  of  the  facts  by  which  it 
is  constituted,  In  order  to  identify  the  accu- 
sation, so  that  the  accused  may  prepare  his 
defense  or  so  that  he  may  be  enabled  to 
plead  a  previous  conviction  or  acquittal  of 
the  same  offense,  in  bar  of  any  subsequent 
proceedings."  And  therefore  In  the  present 
case  it  was  required  that  the  indictment 
should  set  forth  such  facts  as  would  show, 
if  true,  that  the  defendant  bad  been  con- 
cerned in  an  agreement  or  contract  forbid- 
den by  the  statute.  Whether  the  defendant 
was  directly  or  indirectly  concerned  or  in- 
terested must  appear  from  the  facts  stated, 
and,  if  the  pleader  describes  the  legal  effect 
of  the  facts  as  constituting  a  direct  concern 
or  interest,  when  It  should  have  been  an 
indirect  interest,  it  is  of  no  consequence,  for, 
if  an  indictment  states  facts  which  con- 
stitute a  violation  of  the  statute,  it  would 
be  good  if  the  pleader's  deduction  therefrom 
had  been  omitted.  That  this  indictment 
charges  this  defendant  with  the  commission 
of  certain  acts,  which,  if  true,  show  that 
he  was  indirectly  concerned  in  a  contract 
between  the  municipality,  of  which  he  was 
an  officer,  and  another  corporation  of  which 
he  was  also  an  officer,  we  have  no  doubt, 
and  whether  he  was  so  concerned  was  a 
question  of  fact  which  was  properly  sub- 
mitted to  the  jury  by  the  trial  court,  and 
therefore  we  find  no  error  in  the  procedure 
complained  of.  Most,  if  not  all,  the  cases 
cited  by  the  defendant  arose  on  questions  re- 
lating to  the  sufficiency  of  the  indictment 
on  motions  to  quash,  and  they  are  not  per- 
tinent here,  for  there  was  no  motion  to 
quash  upon  the  ground  now  pressed,  and 
therefore  the  only  question  is  whether  evi- 
dence of  an  indirect  concern  or  interest  in 
a  contract  is  sufficient  to  justify  a  convic- 
tion under  this  Indictment  We  think  the 
facts  set  out  show  that  the  interest  or  con- 
cern was  at  least  Indirect,  and  therefore  a 
crime  against  the  statute  was  exhibited  in 
the  indictment,  which  is  not  affected  by  the 
allegation  therein  that  the  acts  of  the  de- 
fendant indicate  a  direct  concern,  rather 
than  an  Indirect  one,  and  the  application  by 
the  pleader  of  one  name  rather  than  an 
other  is  but  his  conclusion  of  what  the  facts 
charge,  and  should  therefore  be  treated  as 
surplusage. 

'  Another  assignment  of  error  is  based  upon 
a  part  of  the  charge  of  the  court,  viz.:  "If 
yon  can  reconcile  ail  these  books,  documents, 
and  circumstances  on  which  the  state  relies 
with  the  innocence  of  the  defendant,  you 
are  to  do  so,  and  you  should  do  so.  The 
law  requires  you  to  do  so.  Although  they 
may  be  consistent  with  the  innocence  of  the 
defendant,  they  are  not  inconsistent  with 
guilt,  but  you  are  not  to  adopt  the  guilt  of 
the  defendant  on  that  account,  you  must 
adopt  that  which  is  innocent"  The  objec- 
tion made  to  this  part  of  the  charge  la  that 


it  puts  upon  the  defendant  the  burden  of 
establishing  his  innocence.  This  we  do  not 
think  is  a  correct  deduction.  The  state  had 
made  a  case  which  it  claimed  overthrew 
the  presumption  of  innocence,  and  the  in- 
struction given  to  the  jury  was  that  they 
were  bound  to  reconcile  the  proof  with  the 
innocence  of  the  defendant  if  they  could. 

Instead  of  putting  the  burden  on  the  de- 
fendant it  directed  the  jury,  if  they  could, 
to  reconcile  the  facts  with  the  Innocence  of 
the  defendant,  and,  although  the  court  said 
that  the  facts  might  be  consistent  with,  in- 
nocence, they  nevertheless  were  not  incon- 
sistent with  guilt!  This  was  only  an  ex- 
pression of  his  opinion,  but  the  jury  were 
further  Instructed  not  to  adopt  the  guilt  of 
the  defendant  on  that  account  We  fail  to 
see  how  the  defendant  suffered  any  wrong 
or  injury  from  this. 

The  next  point  argued  challenged  the  ad- 
mission of  testimony  tending  to  show  that 
the  amount  due  for  extra  work  that  Is,  work 
done  not  provided  for  in  the  contract  with 
Lockwood,  but  performed  by  him  and  Cherry 
— was  assigned  to  the  Paving  Company.  The 
objection  urged  is  that  as  it  was  not  in  the 
original  contract  the  proof  of  assignment 
was  no  evidence  of  the  crime  charged.  The 
court  refused  to  strike  it  out  and  properly, 
as  we  think,  for  it  was  some  evidence  tend- 
ing to  show  that  the  work  done  under  the 
contract,  to  which  this  extra  work  was  an 
addition,  was  being  done  by  the  Paving  Com- 
pany. If  the  work  was  done  as  an  addition 
to  the  contract  and  its  price  went  to-the  Pav- 
ing Company,  it  was  some  evidence  tending 
to  throw  light  upon  the  matter  in  dispute. 

We  have  examined  very  carefully  the  oth- 
er assignments  of  error  and  causes  for  re- 
versal, and  find  in  them  no  error  which  re- 
quires that  this  judgment  should  be  re- 
versed, and  it  is  therefore  affirmed. 


WOODS  v.  PUBLIC  SERVICE  CO. 

(Supreme  Court  of  New  Jersey.     March  S, 
1913.) 

(SyUahut  by  the  Court.) 

Street  Railroads  (S  99*)— Operatiox— Lia- 
bility fob  Injuries— Contributory  Negli» 
gence—  effect  of  ordinance. 

The  driver  of  a  fire  apparatus,  on  the  nay 
to  a  fire,  approached  a  street  upon  which  be 
knew  cars  were  running  at  frequent  intervals, 
and  his  management  of  the  team  of  horses 
drawing  the  apparatus  was  such  that  he  was 
guilty  of  contributory  negligence  in  colliding 
with  a  trolley  car,  unless  a  city  ordinance  which 
made  it  a  misdemeanor  for  any  one  in  or  upon 
or  owning  any  vehicle  to  refuse  the  right  of  way 
or  in  any  way  obstruct  any  fire  apparatus 
abrogated  the  rale  relating  to  contributory  neg- 
ligence, and  thus  excused  him  from  the  applica- 
tion of  the  rule.  Held,  that  such  an  ordinance, 
which  simply  imposes  a  liability  for  the  non- 
observance  of  its  terms,  does  not  abrogate  the 
rule  relating  to  contributory  negligence. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent.  Dig.  K  209-218;   Dec.  Dig,  {  9».»] 
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Appeal  from  Circuit  Court,  Hudson  County. 

Action  by  Alfred  J.  Woods  against  the 
Public  Service  Company.  From  a  Judgment 
for  plaintiff,  defendant  appeals.  Reversed, 
and  new  trial  awarded. 

The  plaintiff  was  a  fireman  In  the  service 
of  the  Jersey  City  Fire  Department,  and 
while  driving  a  team  of  horses  attached  to 
a  fire  engine,  In  response  to  a  fire  alarm,  col- 
lided with  a  trolley  car  belonging  to  the  de- 
fendant, resulting  In  injuries  to  the  plaintiff 
for  which  he  brought  his  suit  and  recovered 
a  Judgment,  and  the  defendant  has  appealed 
for  the  following  reasons,  viz.:  Refusal  to 
allow  nonsuit  upon  defendant's  motion,  the 
admission  of  evidence  over  the  objection  of 
the  defendant,  and  failure  to  charge  the  Jury 
as  requested.  The  accident  happened  at  the 
Junction  of  Montgomery  street  and  Varick 
street  in  the  city  of  Jersey  City.  The  de- 
fendant operates  a  trolley  line  through  Mont- 
gomery street  along  two  sets  of  tracks,  one 
for  east-bound  and  the  other  for  west-bound 
cars.  Varick  street  crosses  Montgomery 
street  at  approximately  right  angles.  On  the 
day  of  the  accident  the  plaintiff  was  driving 
the  team  at  full  speed  along  Varick  street 
towards  Montgomery  street  As  he  ap- 
proached Montgomery  street  he  saw  a  trolley 
car  running  along  Montgomery  street  nearly, 
If  not  quite,  at  the  corner  of  Varick  street, 
and  in  order  to  avoid  a  collision  turned  his 
horses  sharply  around  the  Montgomery  street 
corner,  but  not  quickly  or  sufficiently  enough 
to  prevent  the  trolley  car  from  striking  the 
engine  and  injuring  him.  An  ordinance  of 
the  city  provides  that  the  officers  and  men  of 
the  fire  department  "when  on  duty,  shall 
have  the  right  of  way  at  any  fire  and  in  any 
highway,  street,  or  avenue,  over  any  and  all 
vehicles  of  any  kind,  except  those  carrying 
the  United  States  mail.  And  any  person  in 
or  upon  or  owning  any  vehicle  who  shall  re- 
fuse the  right  of  way,  or  In  any  way  obstruct 
any  fire  apparatus,  or  any  of  said  officers 
while  in  the  performance  of  duty,  shall  be 
guilty  of  a  misdemeanor." 

Argued  November  term,  1912,  before  GUM- 
MERE,  a  J.,  and  GARRISON  and  BER- 
GEN, JJ. 

Edwards  &  Smith,  of  Jersey  City,  for  ap- 
pellant Peter  &  John  Bentley,  of  Jersey 
City,  for  appellee. 

BERGEN,  J.  (after  stating  the  facts  as 
above).  The  motion  for  a  nonsuit  should 
have  been  allowed,  and  its  refusal  requires 
a  reversal  of  this  Judgment  We  think  It 
must  be  admitted  that  If  a  person,  in  the 
usual  course  of  business  or  pleasure,  was 
driving  this  team  of  horses  at  the  speed  and 
in  the  manner  plaintiff  admits  he  was  driv- 
ing when  the  collision  occurred,  a  nonsuit 
should  have  been  granted.  So  the  only  ques- 
tion presented  Is,  Does  the  fact  that  the  plain- 


tiff was  driving  a  Are  engine,  and  entitled  to 
such  a  right 'of  way  against  all  other  con- 
veyances, as  Is  described  In  the  ordinance  of 
the  city,  absolve  him  from  the  legal  effect 
resulting  from  contributing  by  his  negligence 
to  the  accident?  We  are  of  opinion  that  the 
ordinance  does  not  have  this  effect  The 
plaintiff  knew  that  there  was  a  line  of  trol- 
ley tracks  in  Montgomery  street  along  which 
cars  were  being  run  at  frequent  Intervals, 
and  he  bad  no  right  to  assume  that  he  could 
drive  his  apparatus  across  that  street  with- 
out the  slightest  regard  to  the  movement  of 
the  trolley  cars  thereon ;  but,  on  the  contra- 
ry, he  was  bound  to  exercise  reasonable  care 
with  reference  to  conditions  which  he  well 
knew. 

The  city  ordinance  does  not  Justify  the 
driver  of  a  fire  engine,  even  while  on  duty, 
in  entirely  disregarding  the  rights  of  others 
on  the  public  highway.  It  Is  intended,  by 
its  terms,  to  prevent  the  operators  of  other 
vehicles  from  refusing  the  right  of  way  to 
a  fire  apparatus,  on  Its  way  to  a  fire,  and  de- 
clares a  refusal  thereof  by  any  one  to  be  a 
misdemeanor,  but  It  is  no  authority  for  the 
negligent  running  down  by  such  apparatus 
of  any  other  vehicle ;  and,  when  this  driver 
approached  a  street  upon  which  he  knew  he 
was  liable  to  find  a  car  In  his  pathway,  or  so 
close  thereto  that  it  might  be  impossible  to 
stop  it,  he  should  have  had  his  team  under 
such  control  as  to  be  able  to  stop,  if  neces- 
sary, to  prevent  a  collision  with  another  ve- 
hicle lawfully  upon  the  street 

An  ordinance  which  imposes  a  liability  for 
the  nonobservance  of  its  terms  does  not  abro- 
gate the  rule  of  contributory  negligence.  33 
Cyc.  991.  To  give  full  effect  to  the  argument 
of  the  plaintiff  in  this  case,  he  would  have 
been  absolved  from  contributory  negligence 
If,  seeing  the  car  in  ample  time  to  stop  his 
team,  he  had  nevertheless,  relying  upon  his 
claim  to  a  right  of  way,  driven  directly  into 
the  trolley  car.  Such  a  doctrine  has  no  sup- 
port in  the  law. 

The  right  of  way,  such  as  the  plaintiff 
claims  in  this  case  as  his  Justification  for 
the  speed  at  which  he  was  driving  at  the 
point  of  the  accident,  did  not  excuse  him 
from  exercising  caTe  and  prudence  In  driv- 
ing across  the  trolley  tracks  of  the  defend- 
ant, and  as  It  is  not  pretended  that  he  exer- 
cised ordinary  care  in  the  premises,  the  ordi- 
nance evoked  affords  him  no  protection,  and 
as,  in  the  absence  of  such  ordinance,  he  was 
clearly  guilty  of  contributory  negligence,  de- 
fendant was  entitled  to  the  allowance  of  bis 
motion  for  a  nonsuit 

As  the  result  which  we  have  reached  re- 
quires a  reversal  of  this  Judgment,  It  is  not 
necessary  to  consider  the  other  questions 
raised  by  the  plaintiff  In  error. 

The  Judgment  will  be  reversed,  and  a  new 
trial  awarded. 
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STATE  t.  OEHRMANN. 

(Supreme  Court  of  New  Jersey.     March  8, 
1913.) 

(ByUabut  by  th*  Court.) 

Criminal    Law    (|   1111*)— R*<'0,">— CONCLU- 
SIVENESS. 

Where  after  conviction  of  a  defendant  it 
appears  from  the  record  that  the  giving  of  judg- 
ment and  imposition  of  sentence  has  been  regu- 
larly postponed,  it  is  not  error  to  impose  the 
sentence  at  the  future  day  to  which  the  final 
disposition  of  the  case  has  teen  adjourned.  The 
record,  being  in  due  form,  implies  verity,  and  it 
cannot  be  assailed  collaterally. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |g  2894-2896;  Dec.  Dig.  8 
llll.»J 

Error  to  Court  of  Oyer  and  Terminer, 
Hudson  County. 

Johanna  Gehrmann  was  convicted  of  crime, 
and  brings  error.    Affirmed. 

Argued  November  term,  1912,  before  GUM- 
MERE,  a  J.,  and  GARRISON  and  BER- 
GEN, JJ. 

Alexander  Simpson  and  Isaac  F.  Golden- 
horn,  both  of  Jersey  City,  for  plaintiff  in 
error.  Pierre  P.  Garven,  of  Jersey  City,  for 
the  State. 

BERGEN,  J.  The  record  which  is  sub- 
mitted shows  that  the  defendant  was  indict- 
ed at  the  April  term,  1909,  of  the  Hudson 
county  oyer  and  terminer,  of  the  crime  of 
administering  a  medicine  or  noxious  drug 
with  Intent  to  cause  and  procure  the  mis- 
carriage of  a  Woman  pregnant  with  child; 
that  the  Indictment  was  regularly  and  in 
due  form  handed  down  for  trial  to  the  court 
of  Quarter  sessions  of  Bald  county  of  Hud- 
son April  21,  1909;  that  on  the  28th  day  of 
April,  1909,  the  defendant  entered  a  plea  of 
non  vult  contendere;  that  thereupon  the 
cause  was  continued  to  the  17th  day  of  June, 
on  which  day  an  order  was  entered  that  the 
sentence,  of  the  law  be  postponed,  and  that 
the  cause,  having  been  continued  to  the  9th 
day  of  August,  1911,  was  then  continued  un- 
til the  21st  day  of  September,  1911,  on 
which  day  It  was  adjudged  that  the  said 
defendant  be  confined  in  the  state  prison  for 
the  term  of  five  years.  This  judgment  has 
been  removed  to  this  court  by  a  writ  of  er- 
ror, and  the  error  assigned  Is  that  the  court, 
notwithstanding  It  had  postponed  sentence, 
did  thereafter  pronounce  a  new  judgment 
against  the  defendant  Unless  it  be  assumed 
that  the  order  of  the  court  postponing  the 
day  of  sentence  is  a  judgment,  then  It  is 
impossible  to  conceive  upon  what  theory  the 
plaintiff  in  error  can  maintain  that  a  new 
judgment  was  pronounced  against  the  de- 
fendant 

That  the  postponement  of  the  day  of  sen- 
tence is  not  a  final  judgment  seems  to  us 
to  be  beyond  debate  in  this  state,  and  the 
cases  cited  by  the  plaintiff  In  error  as  hold- 


ing otherwise  are  not  pertinent.  All  we  have 
before  us  Is  a  record  which  sbows  that  aft- 
er conviction  the  imposition  of  the  sentence 
was  regularly  and  in  due  form  continue! 
until  the  sentence  was  regularly  imposed 
The  record  brought  here  by  this  writ  of  er- 
ror shows  that  no  judgment  or  sentence  wa 
entered  or  Imposed  by  the  court  until  U> 
last  day  to  which  the  cause  was  postpone] 
or  continued,  and  as  that  record  implies  Ten- 
ty,  and  is  not  subject  to  collateral  assault 
we  can  perceive  no  foundation  for  this  wri: 
of  error. 

Therefore  the  judgment  below  will  be  tl 
firmed. 


ATJLL  v.  LEE. 

(Supreme  Court  of  New  Jersey.    March  8, 
1913.) 

(Byllabus  by  the  Oom-t.) 

Municipal  Corporations  (1  816*)— Tons- 
Defxcts  in  Streets— Liability  of  Abct- 
tino  Owner. 

The  plaintiff  in  her  declaration  averrei 
that  the  defendant,  for  his  own  convenience. 
removed  from  the  sidewalk  of  a  public  street 
adjoining  his  premises  a  large  quantity  of 
snow,  which  had  naturally  fallen  there,  and  de- 
posited it  upon  his  adjoining  premises  arc" 
there  permitted  it  to  remain  for  a  long  tiiw: 
that  as  a  consequence  the  snow  melted,  and 
the  water  therefrom  ran  noon  the  sidewalk 
where  it  was  congealed  into  ice;  and  that  tt- 
plaintiff,  as  she  was  walking  along  the  side- 
walk, stepped  upon  this  ice  and  was  thereby 
thrown  and  injured.  Held,  that  a  cause  of  ac- 
tion was  set  out  and  the  declaration  not  sub- 
ject to  a  demurrer. 

[Ed.  Note.— For  other  cases,  see  MnakiBil 
Corporations,  Cent  Dig.  ft  1711-1716,  1713. 
1720-1728;  Dec.  Dig.  |  816>] 

Action  by  Elizabeth  M.  Aull  against  Al 
bert  W.  Lee,  executor,  etc  Heard  on  de- 
murrer to  declaration.    Overruled. 

Argued  November  term,  1912,  before  GCM 
MERE,  C.  J.,  and  GARRISON  and  BEE 
GEN,  JJ. 

Martin  P.  Devlin,  of  Trenton,  for  plaintiff 
James  &  Malcolm  Buchanan,  of  Trenton,  far 
defendant 


BERGEN,  J.  The  cause  of  action  disclos- 
ed by  the  declaration  In*  this  cause  Is  that 
the  defendant's  testatrix  was  in  her  lift- 
time  the  owner  of  a  lot  of  land  adjoining  t 
public  highway  or  street  In  the  city  of  Tret 
ton,  the  sidewalk  of  the  street  being  paved 
with  flagstones;  that  adjoining  the  saii 
pavement  she  maintained  an  open  lawn  be- 
tween the  line  of  the  pavement  and  tii* 
front  wall  of  her  house;  that  during  a  sno» 
storm  great  quantities  of  snow  fell  and  lodg- 
ed upon  the  sidewalk  In  front  of  said  laws, 
where  it  remained  until  the  following  day. 
when  she  caused  It  to  be  removed  from  the 
sidewalk,  and  for  her  own  convenience  de- 
posited it  upon  the  lawn  and  there  permit 
ted  It  to  remain  for  a  long  space  of  tii_- 
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md,  not  regarding  her  duty  In  that  behalf, 
lid  not  use  due  and  proper  care  In  the  plac- 
Dg  of  sufficient  guards  or  protection  about 
he  said  snow  so  that  water,  resulting  from 
:he  melting  of  the  snow,  could  not  run  along 
md  upon  the  said  sidewalk  in  front  of  said 
premises  and  there  congeal  into  ice,  but 
wholly  neglected  and  failed  so  to  do,  there- 
>y  permitting  the  water  resulting  from  the 
nelting  of  the  snow  to  run  along  and  upon 
he  said  sidewalk,  where  it  hardened  and 
congealed  into  ice;  that  by  reason  of  the 
premises  the  plaintiff,  while  lawfully  and 
:arefully  walking  upon  the  said  sidewalk, 
slipped  on  the  ice  so  formed,  and  was  there- 
by thrown  to  the  ground  and  suffered  seyere 
njuries.  To  this  declaration  the  defendant 
Sled  a  demurrer,  the  principal  and  only 
•eason  necessary  to  be  considered  in  dispos- 
ng  of  this  cause  being  that  the  facts  set 
forth  in  the  declaration  disclose  no  legal  du- 
ly resting  upon  the  defendant's  testatrix  in 
iier  lifetime,  for  the  breach  of  which  she,  or 
Her  estate  after  her  death,  could  be  held  11a- 
)Ie  In  damages. 

It  is  not  claimed  by  the  plaintiff  that  if 
the  snow  had  been  permitted  to  remain  on 
he  sidewalk,  and  while  there  it  had  melted 
md  the  water  resulting  therefrom  had  froz- 
en, forming  ice  upon  which  the  plaintiff  had 
stepped  and  fallen,  the  defendant  would  be 
liable,  and  therefore  the  only  material  ques- 
tion presented  is  whether  the  piling  of  snow, 
in  large  quantities,  upon  the  defendant's 
property  adjacent  to  the  sidewalk,  from 
which  the  conditions  stated  resulted,  charges 
sufficient  negligence  to  support  an  action  for 
the  injuries  the  plaintiff  suffered. 

We  are  of  opinion  that  a  party  is  responsi- 
ble for  the  results  flowing  from  the  artificial 
accumulation  of  snow  upon  his  premises,  ad- 
lolnlng  a  sidewalk,  and  there  left  to  dis- 
charge water  at  times  when  the  natural  re- 
sult would  be  to  form  Ice  upon  the  sidewalk. 
The  proposition  as  stated  in  28  Cyc.  1439,  is : 
'But  an  abutting  owner  or  other  person  may 
>e  liable  for  a  special  and  peculiar  injury 
mused  by  his  own  artificial  accumulation  of 
mow  or  ice  upon  the  sidewalk,  as  by  the  dis- 
iharge  of  water  at  times  when  the  natural 
result  would  be  to  form  ice.  The  liability  is 
confined  as  to  what  a  reasonable  man  might 
inticipate,  and  the  owner  is  required  to  do 
>nly  what  is  reasonably  necessary  to  prevent 
njury." 

In  Davis  v.  Itich,  180  Mass.  235,  62  N.  E. 
575,  the  plaintiff  was  thrown  and  injured  by 
ice  formed  on  the  sidewalk,  due  to  water 
which  escaped  from  a  defective  pipe  on  de- 
fendant's premises,  and  defendant  was  held 
lable  for  such  results  as  a  reasonable  man 
night  anticipate. 

In  Dahlln  v.  Walsh  et  al.,  192  Mass.  163, 
n  N.  B.  880,  6  L.  R.  A.  (N.  S.)  615,  it  was 
leld  that  where  defendant  piled  snow  upon 
iny  part  of  the  sidewalk  of  a  public  street  in 
such  an  accumulated  mass  that,  by  means  of 


natural  causes,  which  he  ought  to  have  fore- 
seen, a  danger  would  be  created  by*melting 
and  freezing,  and  ice  did  form  therefrom  on 
the  sidewalk,  whereby  plaintiff,  exercising 
due  care,  was  injured,  the  defendant  would 
be  responsible  therefor. 

While  a  party  would  not  be  responsible  at 
all  times  for  conditions  resulting  from  nat- 
ural causes,  still  If,  for  his  own  convenience 
or  benefit,  he  undertakes  to  store  snow, 
which  has  fallen  in  another  place  upon  his 
own  property,  he  is  responsible  for  any  in- 
jury which  might  reasonably  be  expected  to 
result  therefrom.  It  seems  to  be  well  set- 
tled that  where  one  maintains  upon  his  own 
property  buildings  which  collect  and  tem- 
porarily hold  snow  and  ice  so  that  it  may  be 
reasonably  expected  that  it  will  fall  from 
such  building  to  the  sidewalk,  or  upon  ad- 
jacent buildings  of  other  property  owners, 
and  injury  results  therefrom,  a  cause  of  ac- 
tion exists. 

In  Davis  v.  Niagara  Falls  Tower  Co.,  171 
N.  Y.  336,  64  N.  E.  4,  57  L.  R.  A.  545,  89  Am. 
St  Rep.  817,  it  appeared  that  the  defendant 
had  constructed  a  tower  on  its  land;  that 
during  the  winter  ice  formed  on  the  struc- 
ture from  sleet,  melting  snow,  and  spray 
from  the  Falls  of  Niagara,  and  when  a  thaw 
occurred  large  quantities  of  ice  fell  from  the 
tower  upon  the  roof  of  plaintiff's  building  in 
size,  and  with  velocity,  sufficient  to  endanger 
human  life,  by  means  whereof  the  plaintiff's 
building  and  property  had  been  injured,  and 
an  action  brought  to  recover  damages  for 
such  injuries  was  sustained. 

So,  also,  in  Shipley  v.  Fifty  Associates,  106 
Mass.  194,  8  Am.  Rep.  318,  where  the  plain- 
tiff was  Injured  by  the  falling  of  snow  which 
had  accumulated  on  the  roof  of  a  building 
so  constructed  as  to  permit  such  accumula- 
tions to  fall  into  the  street,  the  defendant 
was  held  liable  for  injuries  which  the  plain- 
tiff suffered  from  that  cause;  Mr.  Justice 
Ames,  speaking  for  the  court,  saying:  "It 
will  not  be  contended  that  they  would  have 
a  right  purposely  to  throw  the  snow  or  ice 
from  the  roof  into  the  street  at  the  risk  of 
passengers  without  warning  or  precaution  of 
any  kind.  Have  they  the  right  to  so  con- 
struct their  building  that  the  roof  in  conse- 
quence of  alternate  freezing  and  thawing, 
and  under  the  influence  of  natural  laws,  will 
in  a  like  sudden  and  dangerous  manner  pour 
down  an  avalanche  upon  the  sidewalk  at  the 
risk  of  the  passing  crowd?  The  plaintiff,  at 
the  time  of  the  accident,  was  where  she  had 
a  right  to  be,  and  was  not  guilty  of  any 
want  of  due  and  reasonable  care.  For  the 
purpose  for  which  she  was  using  the  side- 
wall:,  her  rights  were  exactly  the  same  as  if 
she  owned  the  soil  in  fee  simple.  The  case 
in  our  Judgment  depends  on  the  same  rules, 
and  is  to  be  decided  on  the  same  principles, 
as  if  it  raised  a  question  between  adjoining 
proprietors  in  which  the  lands  or  buildings 
of  one  were  injured  by  the  manner  in  which 
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the  other  had  seen  lit  to  occupy  or  use  his 
own  laiftl  and  buildings.  In  contemplation 
of  law,  the  person  Is  at  least  as  much  enti- 
tled to  protection  as  the  estate.  The  right 
to  discharge  snow  and  Ice  from  one's  own 
house  upon  the  person  of  the  next  door  neigh- 
bor is  certainly  no  better  or  stronger  than 
the  right  to  subject  that  neighbor's  building 
or  land  to  the  same  kind  of  Inconvenience." 

We  can  see  no  reasonable  distinction  be- 
tween the  erection  of  a  building  so  con- 
structed is  to  accumulate  large  quantities  of 
snow  or  Ice,  which  It  may  be  reasonably  an- 
ticipated will  be  thrown  upon  the  adjoining 
property  through  natural  causes,  and  the 
storage  of  large  quantities  of  snow  In  such 
a  position  and  under  such  circumstances  as 
will  from  natural  causes  render  the  adjoin- 
ing sidewalk  dangerous  to  persons  lawfully 
passing  along  the  same,  for,  as  said  In  Ship- 
ley v.  Fifty  Associates,  supra,  "whoever  for 
his  own  purpose  brings  on  his  land,  and  col- 
lects and  keeps  there  anything  likely  to  do 
mischief  If  It  escapes,  must  keep  It  In  at  bis 
peril." 

Manifestly,  If  one  should  cart  upon  his  lot 
large'  quantities  of  snow  and  leave  It  there 
to  melt  and  discharge  water  over  the  side- 
walk, at  a  time  when  it  might  reasonably  be 
expected  that  such  water  would  congeal  on 
the  sidewalk  and  render  It  a  dangerous  place 
for  the  public  to  travel  over,  he  would  have 
created  a.  condition  from  which  he  might 
reasonably  anticipate  that  persons  who  used 
the  sidewalk  would  be  thrown  and  Injured, 
and,  If  so,  he  would  be  chargeable  with  the 
Injuries  that  resulted  from  his  conduct 

There  is  a  distinction  between  surface 
water  and  the  natural  fall  of  snow,  condi- 
tions over  which  one  has  no  control,  and  the 
collection  of  snow  and  ice  by  physical  means 
In  unusual  quantities  for  the  convenience 
and  benefit  of  the  party  making  the  accumu- 
lation. This  cause  has  been  considered  and 
disposed  of  without  passing  upon  the  effect 
of  municipal  ordinances  requiring  the  re- 
moving of  snow  from  public  streets,  for  the 
reason  that  no  such  element  appears  in  this 
case. 

Having  concluded  that  the  declaration  dis- 
closes a  cause  of  action,  the  demurrer  will 
be  overruled. 


MEGIE  et  al.  v.  BOARD  OF  CHOSEN 
FREEHOLDERS  OF  MOR- 
RIS COUNTY. 

(Supreme  Court  of  New  Jersey.    March  3, 
1913.) 

(Byllabut  by  the  Court.) 

Bridges    (§    5*)— Constbuction— Statutobt 
Provision. 

To  an  alternative  mandamug  requiring  the 
board  of  chosen  freeholders  of  the  county  of 
Morris  to  erect  and  construct  a  bridge  over 
and  across  the  waters  of  Lake  Hopatcong  as 
a  part  of  a  public  highway  recently  laid  out, 


the  respondent  by  its  return  set  up  that  tv* 
bridge  extended  over  and  across)  an  arm  :! 
Lake  Hopatcong,  which  was  navigable  watf.-s. 
To  this  return  the  relators  filed  a  demon- r 
thereby  admitting  that  the  proposed  br.-.-> 
would  cross  navigable  waters.  Held  that,  ci- 
der the  statute  approved  March  28,  1892  P. 
L.  p.  308).  and  the  amendment  thereto  (P.  L 
1906,  p.  93),  a  board  of  chosen  freeholder!  i 
not  compelled  to  bridge  navigable  waters  I: 
may  do  so  if  it  determines  that  it  is  advise 
and,  as  in  the  return  it  seta  up  that  it  hu 
sidered  the  matter  and  decided  that  the  u-_  - 
and  necessity  of  the  bridge  waa  not  reqccrec 
it  is  not  compellable  to  build  it. 

[Ed.  Note.— For  other  cases,  see  Bridca, 
Cent  Dig.  f  5:    Dec.  Dig.  |  5w*] 

Application  by  Oscar  F.  G.  Megle  and  » 
other  for  mandamus  to  the  Board  of  Chose 
Freeholders  of  the  County  of  Morris.  De- 
murrer to  return  overruled. 

Argued  November  term,  1912,  before  GOl- 
MERE,  C.  J,  and  GABBISON  and  BE3- 
GEN,  JJ. 

King  tt  Vogt,  of  Morrtstown,  for  relatort 
George  G.  Bunyon,  of  Morrtstown,  for  re- 
spondent 

BEBGEN,  J.  The  board  of  chosen  free- 
holders of  the  county  of  Morris,  being  alA 
upon  to  build  a  bridge  over  part  of  La:« 
Hopatcong,  refused  to  comply,  and  there- 
upon the  relators  caused  to  be  issued  an  al- 
ternative writ  of  mandamus.  This  writ  sen 
out  that  the  surveyors  of  the  highways  d 
the  county  of  Morris  laid  ont  a  public  hizv 
way,  which,  for  part  of  its  length,  is  laM 
over  and  across  the  waters  of  Lake  Hoi  at- 
cong,  lying  between  Henderson  Point  on  th* 
mainland  and  Raccoon  Island  In  said  lake; 
that  the  waters  of  Lake  Hopatcong,  wht-re 
the  road  Is  laid  ont;  are  impassable,  exce;t 
by  boat,  and  that,  unless  a  bridge  la  erer-i 
the  road  will  be  of  no  practical  use  or  te> 
efit,  and  will  be  incapable  of  being  used: 
that  an  application  was  made  in  doe  forn 
to  the  respondents  to  provide  a  bridge  so  ti 
to  make  the  road  passable.  Upon  doe  serr- 
ice  of  the  writ  of  mandamus,  the  responds: 
made  its  return  in  which  it  set  np  many  rea- 
sons why  it  should  not  be  required  to  ere-t 
the  bridge;  but  the  only  part  of  the  returt. 
which  Is  necessary  to  be  considered  in  d* 
posing  of  this  case,  Is  that  the  distance 
across  the  lake  from  Henderson  Point  » 
Raccoon  Island,  along  the  center  line  of  the 
road,  Is  723.82  feet,  excluding  all  necessar* 
bridge  approaches,  and  that  the  arm  of  tts 
lake  at  said  point  is  navigable.  The  re- 
spondent further  .returns  that  it  has  dr.'..* 
considered  the  matter  In  the  exercise  of  tie 
discretion,  which,  by  the  statute  in  such  t*« 
made  and  provided,  Is  reposed  in  It,  and  de- 
cided, and,  by  way  of  return  to  the  said 
writ,  respectfully  says  that  the  utility  ard 
necessity  of  the  bridge  required  is  not  sodi 
as  to  justify  the  erection  thereof.  To  this 
return  the  relators  have  filed  a  demurrer 
As  the  return  expressly  avers  that  the  ara 
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rf  the  lake,  over  which  the  respondent  Is 
isked  to  build  the  bridge,  is  navigable,  the 
lemurrer  admits  that  tact 

The  only  statute  applicable  to  the  present 
situation  Is  entitled:  "An  act  to  enable  the 
wards  of  chosen  freeholders  of  any  of  the 
several  counties  of  this  state,  to  construct 
ind  reconstruct  bridges  over  and  across  nav- 
igable rivers  or  streams  therein,  in  certain 
rases  and  providing  for  the  regulation  there- 
)f."  P.  L.  1892,  p.  808,  as  amended  in  1906 
P.  L.  93).  The  first  section  of  this  act  pro- 
rides  that  whenever  It  shall  be  necessary  or 
idvlsable  to  erect  a  bridge  over  and  across 
i  navigable  stream  or  river  in  said  county, 
>r  whenever  any  draw  or  other  bridge  of 
raid  county,  under  the  operation  and  control 
>f  the  board  of  chosen  freeholders  thereof, 
ffhich  extends  over  and  across  any  naviga- 
te river  or  stream  in  such  county,  shall  be 
n  a  state  of  dilapidation,  or  unsuitable  for 
he  purpose,  and  such  board  shall  deem  the 
jrectlon  of  a  bridge,  or  the  reconstruction 
>f  the  old  bridge,  or  the  construction  of  a 
lew  bridge  to  take  the  place  of  such  bridge 
n  such  state  of  decay,  a  public  necessity, 
ind  shall  so  declare  at  a  regular  meeting, 
idopted  by  an  affirmative  vote  of  not  less 
ixan  a  majority  of  all  the  members  of  such 
ward,  then  the  board  may,  by  resolution,  to 
je  adopted  In  like  manner,  order  and  pro- 
ride  for  and  proceed  with  the  erection  of 
such  bridge.  The  second  section  provides 
'or  the  issuing  of  bonds  to  defray  and  meet 
:he  cost  and  expense  of  such  a  bridge.  The 
Ifth  section  repealed  all  acts  and  parts  of 
icts  inconsistent  with  the  provision  of  the 
let 

We  think  that  under  the  law  the  respond- 
snt  is  not  required  to  bridge  the  navigable 
)arts  of  Lake  Hopatcong.  It  may  do  so  if 
t  determines  that  it  is  advisable ;  but  there 
8  no  statute  which  compels  it  to  be  done. 
The  Legislature  could  not  have  had  in  mind, 
vhen  it  required  the  county  to  provide  bridg- 
es necessary  for  the  use  of  the  public  high- 
ways, that  such  obligation  extended  to  pro- 
dding bridges  with  draws  for  navigable  wa- 
ers. 

The  respondent  is  entitled  to  have  the  de- 
nurrer  overruled. 


ICHNITZBR  v.  WESTERN  UNION  TELE- 
GRAPH CO. 

(Supreme  Court  of  New  Jersey.    March  1, 
1913.) 

Pelegraphs  and  Telephones  (|  42*}—  De- 
lay —  Message  Relating  to  Unlawful 
Dealings— Public  Policy. 

The  addressee  of  a  telegram  who  was 
rading  on  a  margin  and  dealing  in  differences 
ould  not  recover  for  delay  in  the  delivery  of  a 
elegram  from  his  brokers  with  reference  to 
be  condition  of  the  market,  by  reason  of 
fhich  be  did  not  buy  until  the  next  day,  since 


such  dealing  la  against  public  policy,  and  any 
loss  therein  cannot  be  made  the  measure  of 

damages. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  f  57;  Dec.  Dig.  f 
4z.  j 

Appeal  from  District  Court  of  East  Orange. 

Action  by  Edward  O.  Schnltzer  against 
the  Western  Union  Telegraph  Company. 
Judgment  for  defendant  and  plaintiff  ap- 
peals.   Affirmed. 

Argued  November  term,  1912,  before 
SWAYZE,  VOORHEES,  and  KALISCH,  JJ. 

William  A  Lord,  of  Orange,  for  appellant 
Kinsley  Twining  and  William  K.  Flanagan, 
both  of  Newark,  for  respondent 


SWAYZE,  J.  This  is  an  action  for  dam- 
ages for  delay  in  the  transmission  of  a  tele- 
gram. The  plaintiff  was  speculating  in  cot- 
ton seed  olL  The  telegram  was  from  his 
brokers  with  reference  to  the  condition  of 
the  market  The  plaintiff's  claim  is  that  by 
reason  of  the  delay  In  the  delivery,  he  did 
not  buy  until  the  next  day  when  the  price 
had  gone  up.  He  testified  that  he  had  been 
trading  on  a  margin  of  $2,600 ;  that  the  pur- 
chase In  question  amounted  to  $27,352;  that 
he  would  buy  and  sell,  and,  when  he  made  it 
was  credited,  and,  when  he  lost,  he  put  up 
more  margin.  He  also  testified  distinctly 
that  he  was  dealing  in  differences.  The  tri- 
al judge  found  that  he  was  dealing  In  differ- 
ences, and  that  any  loss  in  such  dealings 
could  not  legally  be  made  the  measure  of 
damages  in  this  action.  We  think  that  the 
trial  judge  was  right,  and  are  unable  to 
make  the  distinction  which  the  plaintiff  asks 
us  to  make  between  the  enforcement  of  a 
contract  as  in  Flagg  v.  Baldwin,  38  N.  J. 
Eq.  219,  48  Am.  Rep.  308,  and  the  allowance 
of  damages  for  the  breach  of  a  contract  as 
in  the  present  case.  The  ground  upon  which 
Flagg  v.  Baldwin  was  decided  was  that  the 
enforcement  of  a  contract  of  this  character 
would  violate  the  plain  public  policy  of  this 
state.  That  policy  Is  violated  quite  as  much 
when  damages  are  allowed  to  be  recovered 
as  when  the  contract  or  securities  given  in 
connection  therewith  are  enforced.  Ordi- 
narily the  only  way  in  which  contracts  are 
enforced  in  a  court  of  law  is  by  an  award 
of  damages  for  their  breach.  In  justifica- 
tion of  our  result  we  need  cite  no  other  au- 
thority than  those  cited  by  the  respondent 
in  his  brief.  Cothran  v.  Western  Union  Tel. 
Co.,  83  Ga.  25,  9  S.  E.  836;  Kiley  v.  West- 
ern Union  Tel.  Co.,  39  Hun  (N.  Y.)  158;  Gist 
v.  Western  Union  Tel.  Co.,  45  S.  C.  344,  23 
S.  E.  143,  55  Am.  St  Rep.  763;  Morris  v. 
Western  Union  Tel.  Co.,  94  Me.  423,  47  Att. 
926;  Weld  v.  Postal  Tel.  Cable  Co.,  199  N. 
Y.  88,  92  N.  B.  415.  The  last  case  Is  par- 
ticularly important  because  it  establishes 
that  under  the  law  of  New  York  such  con- 
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tracts  are  Illegal,  even  when  the  transactions 
are  In  another  state. 
The  judgment  Is  affirmed,  with  costs. 


SCOTT  v.  SCOTT. 

{Court  of  Chancery  of  New  Jersey.     Feb.  25, 
1913.) 

(SyUabu*  by  the  Court.) 
Divorce  (|  79*)— Notice  fob  Publication— 

Statement  of  Ground  of  Suit. 

Where  notice  of  the  order  for  publication 
stated  that  the  object  of  the  suit  was  to  obtain 
an  absolute  divorce  from  the  bonds  of  matri- 
mony for  desertion,  and  the  fact  was  that  the 
suit  was  brought  for  an  absolute  divorce  on 
the  ground  of  adultery,  held,  that  notice  of  the 
order  had  not  been  published  as  required  by 
the  statute.    P.  L.  1907,  p.  474. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  it  258-263;  Dec.  Dig.  I  79.*] 

Action  by  Hattle  A.  Scott  against  Edward 
Scott  for  divorce.  Application  for  order  of 
reference  and  a  special  master  for  want  of 
an  answer.  Application  denied,  and  order 
for  publication  entered. 

Ward  &  McGinnis,  of  Peterson,  for  peti- 
tioner. 

BIDDLE,  Adv.  M.  The  defendant  not  be- 
ing found  for  the  purpose  of  being  served  with 
process  within  this  state,  an  order  for  pub- 
lication and  substituted  service  was  taken, 
notice  published  in  the  designated  newspaper, 
and  service  made  of  the  notice  and  petition, 
as  required  by  Chancery  Rule  224a,  par.  4, 
under  a  special  direction.  The  published  no- 
tice, intended  to  conform  with  Chancery  Rule 
58,  states  the  object  of  the  suit  as  follows: 
"The  said  petition  Is  filed  against  you  for  an 
absolute  divorce  from  the  bonds  of  matri- 
mony for  desertion."  It  appears  from  the 
petition  that  the  petitioner  seeks  an  absolute 
divorce  for  the  defendant's  adultery. 

In  Brant  v.  Brant,  71  N.  J.  Eq.  66,  71  Atl. 
350,  a  decision  under  the  divorce  act  of  1902 
(P.  L.  1902,  p.  502),  the  petitioner  was  not 
satisfied  with  specifying  strictly  the  object  of 
the  suit,  but  stated,  though  incorrectly,  the 
kind  of  divorce  sought,  and  inaccurately  the 
intended  statutory  charge.  It  may  be  said 
to  have  been  intimated  that  if  there  had  been 
statutory  warrant  for  service  upon  the  de- 
fendant of  a  certified  copy  of  the  petition, 
and  such  service  had  been  made,  the  defects 
would  have  been  cured.  This  view,  if  in- 
deed entertained,  could  have  regarded  merely 
the  nature  of  the  official  Information  to  be 
given  by  the  petitioner  privately  to  the  ab- 
sent defendant 

But  the  divorce  act  of  1907  makes  Juris- 
diction to  depend  upon  publication  of  the  or- 
der or  notice  thereof,  "to  be  followed"  by 
service  of  the  petition  and  order  or  notice 
thereof,  if  practicable.  P.  L.  1907,  p.  477,  ( 
7;    page  479,   §  14.     "To  be  followed"  are 


words  not  Implying  that  one  or  more  Ins* 
tlons  in  the  newspaper  of  the  order  or  m-tiej 
thereof  must  precede  the  fact  of  service  a 
point  of  time.  The  term  has  another  »nt 
more  Important  legal  significance.  Public* 
tion  is  primary;  service  (thought  neces*a.*j; 
if  practicable)  Is  secondary.  Pnblicati-ai 
must  be  made  even  when  personal  sen-fes 
under  such  order  Is  obtained.  It  accomj-:  -t-l 
es  a  legislative  purpose  not  attainable  if 
private  service.  Now  this  court  never  m» ■* 
an  order  In  a  suit  the  object  of  which  wis 
that  the  petitioner  might  "obtain  an  abs+ 
lute  divorce  from  the  bonds  of  marruB-ry 
for  desertion."  No  such  suit  Is  pending.  Ti« 
general  statement  of  the  object  Is  nnnecrt- 
sarlly,  but  effectually,  qualified. 

Jurisdiction  is  not  acquired  for  the  pn- 
pose  of  divorce.  Another  order  for  publica- 
tion and  substituted  service  most  be  takes, 
and  regularly  prosecuted. 


BEERS  et  aL  v.  EDWARDS,  State 
Comptroller. 

(Supreme  Court  of  New  Jersey.     Feb.  24. 
1913.) 

(Syllabut  by  th*  Cowrt.) 

Taxation  (J  868*)— Tbansfeb  Tax— Psom- 

tt  Subject. 

In  fixing  the  transfer  tax  on  stocks  cf 
New  Jersey  corporations  which  had  belong 
to  a  decedent  domiciled  in  New  York,  it  is  er- 
roneous, for  the  purpose  of  ascertaining  tie 
entire  tax  on  the  estate,  to  include  in  the  nid- 
ation real  estate  situated  in  New  York.  Act 
April  20,  1909  (P.  L.  p.  332),  requires  that  tb> 
entire  tax  shall  be  that  to  which  the  estr? 
would  have  been  subject  if  the  nonresident  aid 
been  a  resident  of  this  state,  and  New  York 
real  estate  could  not  in  that  event  have  beet 
included  In  the  valuation. 

[Ed.  Note.— For  other  cases,  see  Taxation. 
Cent  Dig.  {g  1685-1687;  Dec.  Dig.  f  868.*] 

Certiorari  by  Luciua  H.  Beers  and  Henrj 
De  Forest  Baldwin,  executors,  against  Ed- 
ward I.  Edwards,  State  Comptroller,  to  re- 
view a  transfer  tax  assessment  Assessment 
corrected. 

Argued  November  term,  1912,  before 
SWAYZE,  VOORHEES,  and  KALISCH.  11. 

Stephen  H.  Little,  of  Morrlstown  (Herbert 
C  Lakln,  of  New  York  City,  on  the  brief, 
for  prosecutors.  Theodore  Backes,  of  Tree- 
ton,  and  Edmund  Wilson,  Atty.  Gen.,  for  the 

State. 


SWAYZE,  J.  The  only  question  raised  Is 
this  case  is  the  proper  construction  of  .sec- 
tion 12  of  the  Transfer  Tax  Act  of  1909  (I". 
h.  1909,  p.  332).  The  decedent  was  a  resi- 
dent of  New  York.  A  large  part  of  his  prop- 
erty was  real  estate  in  that  state.  In  fixing 
the  tax  on  the  transfer  of  stocks  In  Xe* 
Jersey  corporations,  the  Comptroller  comput- 
ed the  entire  tax  of  the  estate  upon  ac 
amount  which  Included  the  value  of  the  New 
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fork  real  estate.  To  this  Inclusion  of  the 
'Jew  York  real  estate  the  prosecutors  object 
The  language  of  the  statute  with  which  we 
ire  concerned  Is:  "Such  property  'located 
within  this  state  shall  be  subject  to  a  tax, 
which  said  tax  shall  bear  the  same  ratio  to 
he  entire  tax  which  the  said  estate  of  such 
lecedent  would  have  been  subject  to  under 
his  act  if  such  nonresident  decedent  had 
>een  a  resident  of  this  state,  as  such  property 
ocated  in  this  state  bears  to  the  entire  es- 
ate  of  such  nonresident  decedent  wherever 
situated."  Stated  more  narrowly,  the  case 
.urns  on  the  meaning  of  the  clause  "the  en- 
Jre  tax  which  the  said  estate  of  such  dece- 
ient  would  have  been  subject  to  under  the 
ict  if  such  nonresident  decedent  had  been  a 
esldent  of  this  state."  When  the  exact  ques- 
tion is  thus  stated,  we  think  the  difficulty  in 
inswerlng  it  disappears.  If  the  decedent  had 
been  a  resident  of  this  state,  no  tax  could 
have  been  imposed  on  real  estate  situated  In 
New  York,  since  that  portion  of  his  property 
svas  beyond  the  Jurisdiction  of  New  Jersey, 
nnd  to  tax  It  would  violate  the  rights  secured 
by  the  fourteenth  amendment  to  the  federal 
Constitution.  It  suffices  to  cite  Louisville, 
etc.,  Ferry  Co.  v.  Kentucky,  188  U.  S.  385, 
23  Sup.  Ct  463,  47  L.  Ed.  513,  and  Union 
Transit  Co.  v.  Kentucky,  199  U.  S.  194,  26 
Sup.  Ct  36,  50  L  Ed.  150,  4  Ann.  Cas.  493, 
as  to  the  general  principle,  and  In  re  Swift's 
Estate,  137  N.  Y.  77,  32  N.  E.  1096,  18  L.  R. 
A.  709,  and  Connell  t.  Crosby,  210  111.  380,  71 
N.  B.  350,  as  to  the  applicability  of  the  prin- 
ciple to  Inheritance  taxes.  The  result  follows 
logically  from  the  legal  theory  upon  which 
inheritance  taxes  are  justified  that  the  rights 
of  testamentary  disposition  and  of  succession 
are  creatures  of  law  upon  the  exercise  and 
operation  of  which  the  lawmaker  may  im- 
pose terms.  Nellson  v.  Russell,  76  N.  J.  Law, 
27,  69  AtL  476;  Id.,  76  N.  J.  Law,  655,  71 
Atl.  286,  19  L.  R.  A.  (N.  S.)  887,  131  Am.  St 
Rep.  673.  The  succession  to  land  m  New 
York  whether  by  will  or  Intestacy  depends 
upon  the  law  of  New  York,  and  that  privi- 
lege not  being  the  creature  of  New  Jersey 
cannot  be  made  subject  to  terms  by  this 
state.  Since  no  tax  could  have  been  Imposed 
by  reason  of  the  New  York  real  estate  If  the 
decedent  had  resided  here,  that  real  estate 
cannot  under  the  language  of  the  statute  be 
included  in  estimating  the  entire  tax  upon 
the  estate  for  the  purpose  of  ascertaining  the 
amount  to  be  imposed  on  the  New  Jersey 
stocks.  We  do  not  mean  to  say  that  the 
Legislature  might  not  have  adopted  another 
basis  for  the  computation  of  the  entire  tax. 
It  might  perhaps  have  enacted  that  the  en- 
tire tax  should  be  the  amount  to  which  the 
estate  would  have  been  subject  if  the  dece- 
dent had  been  a  resident  of  New  Jersey,  and 
all  his  property  had  been  situated  here.  In- 
stead of  so  enacting,  the  Legislature  made  a 
distinction.    It  took  as  one  term  of  the  pro- 


portion the  tax  to  which  the  estate  would 
have  been  subject  if  the  decedent  had  been  a 
resident  It  took  as  another  term  of  the 
same  proportion  "the  entire  estate  of  such 
nonresident  decedent  wherever  situated." 
The  Legislature  therefore  had  In  mind  the 
distinction  between  the  estate  taxable  by 
reason  of  the  decedent's  domicile  and  the  en- 
tire estate  wherever  situated.  In  the  one 
clause  it  used  the  words  "entire  tax,"  in  the 
other  clause  the  words  "entire  estate." 

The  same  line  of  reasoning  is  applicable  to 
the  devises  and  bequests  for  life  with  re- 
mainder over.  If  the  decedent  had  resided  in 
New  Jersey,  the  tax  on  those  remainders 
would  have  been  governed  by  sections  2  and  3 
of  the  act.  The  same  rule  must  be  applied 
for  the  estimation  of  the  entire  tax,  although 
he  resided  In  New  York. 

The  state  does  not  question  the  right  of  the 
prosecutors  to  have  the  assessment  corrected 
by  reason  of  the  fact  that  the  tax  as  assessed 
has  been  paid.  If  counsel  cannot  agree  upon 
the  proper  amount  we  will  fix  it  upon  appli- 
cation. 


HARRIS  v.  HEILIO  et  al 

(Supreme  Court  of  New  Jersey.    Feb.  24, 
1913.) 

(ByXlalu*  by  the  Court.) 

Pastnkbship    ({    146*)—  Dissolution— Lia- 
bility OF  PABTNBB. 

-  The  defendant  was  a  partner  with  others 
in  the  building  of  two  houses,  which  were  com- 
pleted four  yean  before  the  negotiable  note  in 
suit  was  given.  Held  that  in  the  absence  of 
proof  that  it  was  customary  in  the  locality  for 
a  firm  in  that  business  to  give  negotiable  notes, 
and  that  the  authority  of  one  partner  to  sign 
notes  in  the  firm  name  continued  after  the  ob- 
ject of  the  partnership  was  accomplished,  a 
partner  who  did  not  sign  was  not  liable  thereon. 
[Ed.  Note. — For  other  cases,  see  Partner- 
ship, Cent  Dig.  «  242-255;  Dec.  Dig.  |  146.*] 

Appeal  from  District  Court  of  Jersey  City. 

Action  by  Michael  Harris  against  Henry 
Helllg  and  others.  From  a  Judgment  for 
plaintiff,  defendant  Helllg  appeals.  Revers- 
ed and  remitted  for  new  trial. 

This  is  an  action  upon  a  promissory  note 
of  M.  Feinsteln  &  Co.,  to  the  order  of  Morris 
Schultz,  which  was  transferred  by  Schultz  to 
the  plaintiff  in  payment  of  his  individual 
debt.  The  question  is  whether  the  appellant 
Helllg,  can  be  held  as  a  member  of  the  firm. 
The  trial  judge  found  as  facts  that  the  signa- 
ture was  made  by  Max  Feinsteln;  that  the 
firm  was  composed  of  Max  Feinsteln,  Morris 
Schultz,  Charles  Schultz,  Henry  Helllg,  and 
Harris  Cowen ;  that  It  was  organized  seven 
years  ago  to  erect  two  buildings  in  Jersey 
City,  which  were  completed  four  years  ago. 
Schultz  had  Informed  the  plaintiff  that  the 
firm  owed  him  for  work  on  the  buildings  un- 
der a  partnership  agreement  Plaintiff  knew 
that  Schultz  was  a  member  of  the  firm ;  that 
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he  had  received  a  note  of  the  firm  for  $500  In 
payment  of  his  claims,  which  be  wanted 
plaintiff  to  accept  in  settlement  of  his  debt, 
paying  Schultz  the  difference.  The  plaintiff 
was  unwilling  to  do  this,  and  the  note  was 
exchanged  for  smaller  ones,  of  which  the 
note  in  suit  is  one.  By  the  agreement  of  set- 
tlement, the  firm  agreed  to  pay  Schultz  $600 
when  the  houses  were  sold.  The  plaintiff  did 
not  know  of  this  agreement.  Tbe  houses 
bave  not  been  sold. 

Argued  November  term,  1912,  before 
SWAYZE,  VOORHEES,  and  KALISCH,  JJ. 

Collins  &  Corbin,  for  appellant  Clarence 
Kelsey,  for  respondent 

SWAYZE,  J.  (after  stating  the  facts  as 
above).  The  general .  principles  underlying 
this  case  are  well  stated  by  Mr.  Justice  Mat- 
thews In  Irwin  v.  Williar,  110  U.  S.  499,  4 
Sup.  Ct  100,  28  L.  Ed.  225,  as  follows:  "The 
liability  of  one  partner,  for  acts  and  con- 
tracts done  and  made  by  his  copartners, 
without  his  actual  knowledge  or  assent,  is  a 
question  of  agency.  If  the  authority  is  de- 
nied by  the  actual  agreement  between  the 
parties,  with  notice  to  the  party  who  claims 
under  it,  there  is  no  partnership  obligation. 
If  the  contract  of  partnership  is  silent  or 
the  party  with  whom  the  dealing  has  taken 
place  has  no  notice  of  its  limitations,  the  au- 
thority for  each  transaction  may  be  implied 
from  the  nature  of  the  business  according 
to  the  usual  and  ordinary  course  in  which  It 
is  carried  on  by  those  engaged  in  It  in  the 
locality  which  1b  Its  seat  or  as  reasonably 
necessary  or  fit  for  its  successful  prosecution. 
If  it  cannot  be  found  in  that  it  may  still  be 
inferred  from  the  actual,  though  exceptional, 
course  and  conduct  of  the  business  of  tbe 
partnership  itself,  as  personally  carried  on 
with  the  knowledge  actual  or  presumed,  of 
the  partner  sought  to  be  charged."  This  rule 
has  been  applied  to  the  case  of  a  negotiable 
instrument  Dowllng  v.  Exchange  Bank,  145 
U.  S.  512,  12  Sup.  Ct  928,  36  L  Ed.  795.  In 
tbe  present  case,  since  there  is  no  actual 
agreement  of  partnership,  and  no  proof  that 
in  the  actual  course  of  business,  negotiable 
instruments  had  been  issued  by  the  firm,  tbe 
authority  of  Felnstein  to  bind  Heilig  must  be 
Implied  from  the  nature  of  tbe  business.  The 
business  was  not  a  commercial  one,  and  did 
not  necessarily  Involve  the  giving  of  negoti- 
able notes.  It  was  a  mere  partnership  in  the 
building  of  the  houses.  It  may  be  that  It 
is  customary  in  Jersey  City  for  a*  firm,  engag- 
ed in  such  a  work,  to  give  notes  for  expenses 
incurred  in  the  construction;  but  the  state 
of  the  case  fails  to  show  that  Schultz's  claim 
was  for  such  work.  Finding  that  he  so  in- 
formed the  plaintiff  is  no  evidence  of  the  ac- 
tual fact  Even  If  this  gap  in  the  evidence 
were  supplied,  it  would  still  be  a  question 
whether  the  authority  continued  four  years 
after  the  object  of  the  copartnership  had 


been  accomplished.  That  object  as  tbe  Jod^e 
found,  was  the  erection  of  tbe  building. 
Naturally,  with  the  accomplishment  of  thit 
object  the  authority  of  one  partner  as  gen- 
eral agent  of  tbe  other,  for  the  purposes  of 
the  partnership,  would  be  at  an  end.  This 
case,  moreover,  Involves  more  than  the  at- 
tempt to  give  a  firm  note  after  the  object  of 
the  partnership  has  been  accomplished.  Tbe 
note  was  given  to  one  of  the  partners  to  pay 
a  debt  said  to  be  due  to  him.  This  fact  was 
known  to  the  plaintiff,  and  was  sufficiently 
out  of  tbe  usual  course  to  make  it  Ills  duty 
to  inquire  Into  the  authority  of  one  parti>: 
to  bind  the  others.  The  plaintiff,  too,  was 
taking  the  note  of  the  firm  to  one  partner  in 
payment  of  the  individual  obligation  of  the 
partner ;  and  although  the  case  la  not  exact- 
ly that  of  using  the  firm's  property  to  pay 
an  Individual  debt  since  the  claim  Is  that 
the  original  consideration  was  the  firm's  dett 
to  Schultz,  nevertheless  the  circumstances, 
as  known  to  the  plaintiff,  coupled  with  the 
fact  that  upon  his  refusal  to  take  the  $500 
note,  others  were  made,  ought  to  hare  led  to 
inquiry?  Inquiry  would  have  disclosed  the 
agreement  of  settlement  under  which  tbe 
$500  was  not  payable  until  the  buildings 
were  sold.  The  note  was  an  absolute  obliga- 
tion to  pay  three  months  after  its  date.  We 
think  the  facts,  as  found,  did  not  suffice  to 
establish  Being's  liability;  and  as  to  him 
there  should  have  been  a  nonsuit  The  Judg- 
ment must  therefore  be  reversed,  and  the 
record  remitted  for  a  new  trial. 


WAHL  T.  BOARD  OF  WATER  COflTRS  OF 
ATLANTIC  CITY  et  aL 

(Supreme  Court  of  New  Jersey.     Feb.  24, 
1918.) 

(Byllabu*  by  tU  Court.) 

Municipal  Corporations  (|  1014*) — Claims 

— Ax  lowance— Review. 

A  false  bill  was  rendered  to  the  water  com- 
missioners of  Atlantic  City  containing  items 
for  cost  of  assistant  engineer  when  none  was 
employed,  and  the  bill  was  not  verified  aa  re- 
quired by  statute.  Held,  on  certiorari,  that  an 
approval  of  tbe  bill  by  the  water  coram  isak>n~ 
ers  would  be  set  aside. 

[Ed.  Note.— For  other  cases,  see  Municipsl 
Corporations,  Cent  Dig.  I  2186;  Dec  Die.  I 
1014>] 

Certiorari  prosecuted  by  William  P.  Waal 
to  review  the  action  of  the  Board  of  Water 
Commissioners  of  Atlantic  City  and  others. 
Approval  of  claim  for  cost  of  concrete  bridge 
set  aside 

The  prosecutor  seeks  to  set  aside  the  ac- 
tion of  the  board  of  water  commissioners  of 
Atlantic  City  In  approving  and  ordering  paid 
a  claim  of  the  West  Jersey  k  Seashore  Rail- 
road Company  for  the  cost  of  a  concrete 
bridge  under  the  railroad  tracks  In  connec- 
tion with  a  water  main  of  the  city.  The 
Railroad  Company  gave  tbe  city  a  license  to 
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construct  and  maintain  the  water  pipe.  The 
work  was  to  be  done  by  the  Railroad  Com- 
pany or  its  agents  at  the  expense  of  the  city. 
The  company  employed  Lockwood  to  do  the 
work  and  furnish  the  material.  Lockwood 
assigned  to  Cherry  »»/ico  part  or  Interest  In 
the  contract,  and  the  work  is  claimed  by 
the  defendants  to  have  been  done  by  the  firm 
of  Lockwood  ft  Cherry.  The  prosecutor  In- 
sists that  this  arrangement  was  a  mere  sham 
intended  to  conceal  the  fact  that  the  real 
contractor  was  the  United  Paving  Company, 
of  which  Louis  Kuehnle,  one  of  the  water 
commissioners,  was  a  stockholder  and  officer. 
The  money  required  to  carry  on  the  work 
was  provided  by  the  United  Paving  Company. 
The  offices  of  Lockwood  &  Cherry  were  with 
the  Paving  Company,  and  the  employes  of 
the  partnership  and  the  corporation  were 
the  same.  When  the  work  was  done,  an 
itemized  bill  for  labor  and  material  was  ren- 
dered to  the  Railroad  Company,  in  which  an 
additional  20  per  cent  was  charged  as  con- 
tractor's profit.  This  bill  was  rejected  be- 
cause the  Railroad  Company  Insisted  that 
□o  more  should  be  charged  for  contractor's 
profit  than  10  per  cent,  on  the  labor  and  5 
per  cent  on  the  materials.  A  new  bill  was 
then  presented,  In  which  the  items  for  labor 
were  padded  so  as  to  make  the  total  amount, 
notwithstanding  the  lower  percentage  for  con- 
tractor's profit,  the  same  as  the  first  bill. 
This  bill  the  railroad  rejected  because  it 
;ould  not  check  the  items  with  Its  own  ac- 
count A  third  bill,  similar  in  character, 
>vas  then  presented  and  rejected  for  the  same 
reason.  Finally,  a  fourth  bill  was  present- 
id,  in  which  the  same  total  was  reached  by 
adding  charges  of  $9.24  a  day  for  100  days 
'or  assistant  engineers,  draftsmen,  and  cler- 
cal  work  In  main  office,  and  $6.30  a  day  for 
jse  of  tools  and  machinery.  This  bill  satis- 
led  the  Railroad  Company's  officials,  but,  in- 
itead  of  paying  it,  they  first  sent  it  to  the 
vater  commissioners  for  approval,  and  It 
ivas  approved  by  two  of  the  commissioners, 
>f  whom  Kuehnle  was  one.  In  fact,  there 
vas  no  assistant  engineer,  but  there  is  evi- 
ience  that  20  per  cent  was  a  proper  charge 
'or  contractor's  profit  to  Atlantic  City,  and 
hat  the  added  charges  of  $9.24  and  $6.30 
vere  reasonable.  The  claim  presented  by 
he  Railroad  Company  to  the  water  commis- 
iloners  was  not  verified  by  any  one  on  their 
lebalf.  It  referred  to  a  detailed  bill  of  Lock- 
rood  ft  Cherry  submitted  therewith,  and  this 
till  had  affidavits  annexed  In  each  of  which 
he  affiant  swore  "that  the  amounts  set  forth 
n  the  attached  bill  rendered  by  Lockwood 
e  Cherry  to  West  Jersey  ft  Seashore  Rail- 
oad  Company  were  absolutely  true  and 
*>rrect  as  shown  by  the  time  books  and  ac- 
counts kept  and  checked  by  him,  with  the 
Exception  of  the  Items  comprising  the  ag- 
gregate amount  of  $574.92,  which  Is  covered 
>y  bill  rendered  against  said  Lockwood  & 
Tnerry  by  said  West  Jersey  ft  Seashore  Rail- 
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road  Company  for  materials  used  and  labor 
employed  by  said  company  in  the  construc- 
tion of  said  work." 

Argued  November  term,  1912,  before 
SWAXZE,  VOORHEES,  and  KALISCH,  JJ. 

F.  Morse  Archer,  of  Camden  (Grey  ft  Arch- 
er, of  Camden,  and  Charles  S.  Moore,  of  At- 
lantic City,  on  the  brief),  for  prosecutor. 
Harry  R.  Coulomb,  of  Atlantic  City  (Bour- 
geois ft  Coulomb,  of  Atlantic  City,  on  the 
brief),  for  defendant  West  Jersey  ft  Seashore 
R.  Co. 

SWAYZE,  J.  (after  stating  the  facts  as 
above).  The  bill  rendered  was  a  false  bill. 
It  does  not  help  the  Railroad  Company  to 
prove  that  20  per  cent  was  the  usual  charge 
to  the  city  for  contractor's  profits,  and  that 
the  added  charges  were  reasonable.  The  law 
required  a  true  bill,  and  takes  pains  to  se- 
cure that  result  by  requiring  an  affidavit 
By  the  act  of  1902  governing  Atlantic  City 
(1  C.  S.  p.  1145,  pi.  1974),  expenditures  for  the 
waterworks  are  to  be  under  the  authority 
and  direction  of  the  water  commissioners, 
and  disbursements  on  account  of  the  water 
department  are  to  be  made  in  payment  only 
of  bills  duly  approved  by  them.  The  act  of 
1871  (3  C.  S.  p.  3665,  pi.  726)  makes  It  un- 
lawful for  commissioners  of  any  city  to  dis- 
burse moneys,  unless  the  person  claiming  or 
receiving  them  first  presents  a  detailed  bill 
of  items  with  the  affidavit  of  the  party  claim- 
ing payment  that  the  same  is  correct  The 
claimant  must  also  specify  the  dates  and 
names  of  the  persons  to  whom  the  amounts 
composing  the  bill  were  paid.  We  think  the 
water  commissioners  are  within  the  designa- 
tion "commissioners"  In  the  act  Since  they 
have  control  of  the  finances  of  the  water  de- 
partment and  the  city  comptroller  would 
probably  Issue  a  warrant  upon  their  approval 
of  the  bill,  it  Is  necessary,  if  the  act  of  1871 
is  to  have  any  real  effect  that  they,  should 
withhold  their  approval  until  the  Wills  prop- 
erly verified.  One  object  of  the  act  of  1871 
is  to  protect  the  body  that  audits  the  bills  by 
giving  them  the  protection  of  a  sworn  claim. 
It  has  been  held  to  be  Irregular  for  a  com- 
mon council  to  pass  a  bill,  which  had  been 
in  fact  duly  sworn  to,  before  the  officer  bad 
signed  the  jurat.  Berry  v.  Rahway,  50  N.  J. 
Law,  356, 13  Atl.  6.  The  case  Is  much  stronger 
where  there  is  no  affidavit  such  as  the  stat- 
ute requires.  In  this  case  there  could  be  no 
sucb  affidavit  at  the  time  of  approval  by  the 
commissioners  since  the  money  had  not  yet 
been  paid  by  the  claimant — the  Railroad 
Company.  The  return  to  our  writ  shows, 
Indeed,  affidavits  verifying  the  claim  of  Lock- 
wood  or  Lockwood  ft  Cherry  against  the 
Railroad  Company,  but  this  does  not  comply 
with  the  statute  which  requires  a  Verifica- 
tion by  the  party  claiming  payment  of  the 
city,  and  no  officer  or  representative  of  the 
Railroad  Company  attempts  to  verify  their 
bill.    This  Is  no  idle  form,  for  an  examtna- 
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tlon  of  tbe  affidavits  annexed  to  Lockwood  ft 
Cherry's  bill  against  tbe  Railroad  shows 
that,  at  most,  they  purport  to  verify  only 
the  charges  that  correspond  with  the  time 
books  and  accounts  kept  by  the  cashiers  on 
the  works.  Literally  read  the  affidavits  ex- 
cept from  the  verification  altogether  the  sum 
of  $574.92.  It  is  probable  that  the  affiants 
meant  to  say  that  this  sum  is  to  be  excepted 
from  the  amount  shown  on  the  time  books 
and  accounts  of  the  cashier.  Assuming  this 
in  favor  of  the  defendants,  the  affidavits  still 
fall  short  of  verifying  the  amount  To  say 
as  they  do  that  It  "Is  covered  by  bill  render- 
ed against  said  Lockwood  &  Cherry  by  said 
West  Jersey  &  Seashore  Railroad  Company 
for  materials  used  and  labor  employed  by 
said  company  In  the  construction  of  said 
work"  is  no  verification.  The  city  was  en- 
titled to  have  some  one  having  knowledge 
make  affidavit  on  the  part  of  the  Railroad 
Company  that  the  "bill  rendered"  to  Lock- 
wood  &  Cherry  was  correct  The  Railroad 
Company  Is  therefore  in  the  position  of  hav- 
ing rendered  a  false  bill  in  which  Items  were 
inserted  for  the  purpose  of  increasing  the 
bill  to  a  certain  amount  after  other  bills  for 
tbe  same  amount  had  been  rejected  because 
the  Items  could  not  be  checked,  of  refusing 
or  neglecting  to  comply  with  the  statute  re- 
quiring verification,  and  of  securing  an  ap- 
proval of  Its  bill  before  it  had  paid  out  its 
own  money.  We  think  an  approval  had  un- 
der such  circumstances  cannot  be  sustained 
as  an  exercise  of  lawful  power  by  the  water 
commissioners,  and  must  be  Bet  aside,  with 
costs. 


CITY  OF  CAMDEN  v.  CAMDEN  SAFE  DE- 
POSIT &  TRUST  CO.  et  al. 

(Supreme  Court  of  New  Jersey.    Feb.  24, 
1913.) 

(Syllalut  by  the  Court.) 

Taxation  ({  3S6*)— Assessmeri^-Tbust  Com- 
part. 

In  the  taxation  of  a  trust  company,  it  is 
proper  to  compute  the  whole  value  of  the  capi- 
tal stock  at  the  proper  price  per  share,  and  to 
deduct  from  the  total  valuation  the  value  of 
real  estate,  exempted  securities,  and  nontaxa- 
ble mortgages,  even  in  a  case  where  tbe  total 
of  capital,  surplus,  and  undivided  profits  is  less 
than  the  value  of  real  estate,  exempted  secu- 
rities, and  nontaxable  mortgages. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  f!  637-647;   Dec.  Dig.  J  386.*] 

Certiorari  by  the  City  of  Camden  against 
the  Camden  Safe  Deposit  &  Trust  Company 
and  others,  to  review  a  tax  assessment 
Affirmed. 

Argued  November  term,  1912,  before 
SWAXZE,  VOORHEES,  and  EALISCH,  J  J. 

E.  O.  C.  Bleakly,  of  Camden,  for  prosecu- 
tor. George  J.  Bergen,  of  Camden,  and  Gil- 
bert Collins,  of  Jersey  City,  for  defendants. 


SWATZE,  X  Tbe  question  to  be  decided 
Is  the  correct  method  of  valuation  of  stoe* 
of  the  Camden  Safe  Deposit  &  Trust 
Company.  The  total  valuation  of  its  capiu 
stock  at  |391  a  share  is  $1,564,000.  The 
value  of  real  estate,  exempted  securities,  ant 
nontaxable  mortgages  is  $1,539,997.85.  Tte 
balance  of  $24,002.15  would  be  tbe  value  of 
tbe  capital  stock  for  purposes  of  taxation; 
but  at  the  hearing  before  the  State  Board  it 
Equalization  the  trust  company  "voluntarily 
remitted  from  Its  claim  for  exemption  sock 
sum  as  would  make  Its  assessment  $114^2i" 
and  thereupon  the  board  reduced  tbe 
ment  to  that  amount  This  Judgment : 
to  have  been  in  entire  accord  with  tbe  role 
laid  down  by  the  Court  of  Errors  and  Ap- 
peals in  Lipplncott  v.  Lipplncott,  75  N.  J. 
Law,  795,  69  Atl.  502.  Its  Justice  is  no* 
attacked  by  the  city  upon  tbe  ground  tint 
the  total  of  capital  surplus  and  undivided 
profits  Is  only  $1,172,470.95,  and  It  necessari- 
ly follows  that  a  large  part  of  tbe  assets 
deducted  must  be  Investments  of  deposits  or 
of  trust  funds.  The  claim  is  tbat  It  is  un- 
just to  allow  a  deduction  from  capital  stock 
and  surplus  of  securities  exempt  from  taxa- 
tion which  does  not  represent  an  investment 
of  the  capital,  surplus,  and  undivided  profit 
It  would  perhaps  be  enough  to  say  tbat  it  i> 
not  for  us  to  question  the  Justice  of  a  role 
of  taxation  prescribed  by  the  Legislature,  as 
its  act  is  construed  by  the  court  of  last  re- 
sort The  argument  however,  involves  • 
fallacy.  The  valuation  is  not  tbe  same  as 
the  amount  of  the  capital,  surplus,  and  un- 
divided profits,  but  exceeds  that  amount  by 
the  difference  between  $1,564,000,  tbe  value 
of  tbe  capital  stock  at  the  market  value. 
and  $1,172,470.95,  the  book  value  of  the 
capital  stock,  surplus,  and  undivided  profits. 
Taxation  of  bank  stock  at  market  raise 
has  been  sustained  (Newark  t.  Tunis,  SI 
N.  J.  Law,  45,  78  Aa  1086;  affirmed 
82  N.  J.  Law,  461,  81  Aa  722),  altbouzt 
It  includes  elements  of  value,  such  as  good 
will  and  business  repute,  which  do  not  figure 
in  the  statement  of  assets.  The  Legislature 
may  well  have  thought  that  Justice  required 
that,  In  return  for  this  additional  burden  to 
which  Individual  taxpayers  are  not  subject 
the  banks  and  trust  companies  be  allowed  to 
deduct  exempt  securities  held  by  tbem  as  in- 
vestments of  their  deposits  and  trust  funds, 
since  the  intangible  elements  of  value  in  tbr 
stock — good  will  and  business  repute — mus 
be  in  whole  or  in  part  the  result  of  tbe  prof- 
Its  to  be  derived  from  the  handling  of  the 
deposits  and  trust  funds. 

It  is  inaccurate  to  assume  that  this  results 
in  a  double  exemption.  If  the  banks  follow- 
ing tbe  literal  language  of  the  act  of  1903 
(C.  S.  p.  5098,  pi.  17a)  should  seek  to  deduct 
their  deposits  and  trust  funds  aa  debts  (ai 
in  fact  they  are)  because  such  deductions 
are  allowed  "from  the  value  of  other  tax- 
able property  owned  by  individuals,"  and 
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should  at  the  same  time  claim  that  the  se- 
curities In  which  those  deposits  and  trust 
funds .  are  Invested  are  exempt  from  tax- 
ation, an  Interesting  question  would  Indeed 
be  presented.  That,  however,  Is  not  the 
present  case.  No  claim  for  deduction  Is 
made  by  reason  of  the  160,700,000  due  de-' 
positors.  That  amount,  In  theory  of  law,  is 
taxed  to  the  depositors  themselves,  regardless 
of  whether  the  bank  has  Invested  It  In 
United  States,  state  and  municipal  bonds  or 
In  taxable  securities.  If,  as  the  prosecutor 
argues,  the  exempt  securities  are  to  be  treat- 
ed as  specific  investments  set  apart  for  these 
specific  obligations  of  the  bank,  it  would  in 
justice  follow  that  the  depositors  should 
not  be  taxed  on  their  deposits,  because  to 
tax  them  would  violate  the  legal  provisions 
exempting  the  securities  In  which  they  are 
invested.  The  prosecutor's  argument  does 
not  accord  with  the  facts.  All  the  assets  of 
the  bank  are  commingled  None  are  set 
apart  for  a  specific  purpose  as  an  Investment 
of  capital,  or  of  surplus,  or  of  deposits.  If 
the  bank  were  taxed  strictly  as  an  individu- 
al, all  Its  taxable  assets  would  be  put  on  one 
side,  all  Its  debts,  except  those  to  stockhold- 
ers, would  be  set  on  the  other,  and  the 
balance  would  represent- the  book  value  of 
the  stockholders'  Interest;  this  balance 
would  be  taxed  to  stockholders;  the  debts 
would  be  taxed  as  obligations  of  solvent 
debtors  to  the  persons  to  whom  they  were 
owing;  and  in  this  way  all  the  assets  of  the 
bank  would  be  In  effect  taxed.  The  difilculty 
arises  from  the  attempt  of  the  Legislature 
to  tax  banks  and  trust  companies  under 
sections  17  and  18  upon  the  market  value  of 
their  stock,  Including  the  intangible  elements, 
and  then  to  allow  deductions  as  in  the  case 
of  individuals  under  the  act  of  1905. 

We  think  the  case  was  properly  dealt  with 
by  the  Board  of  Equalization. 

No  question  was  made  in  the  argument 
before  us  by  reason  of  the  fact  that  the 
amended  statement  of  the  trust  company 
was  not  made  until  October  31st  We  agree 
that  section  IS  of  the  tax  act  (O.  S.  p.  6094) 
is  not  applicable.  The  statement  is  the  one 
required  by  section  17  (O.  S.  p.  6097)  to  be 
given  on  the  application  of  the  assessor.' 
There  Is  nothing  to  show  that  it  was  not 
promptly  given. 

The  tax  as  fixed  by  the  board  of  equaliza- 
tion Is  therefore  affirmed  with  costs. 


JAMES  A  BANISTER  CO.  v.  KRIGER 

(Supreme  Court  of  New  Jersey.    Feb.  24, 
1913.) 

(ByUalut  by  the  Court.) 

1.  Hastkb  and  Servant  (|  250%,  New,  vol. 
16  Key-No.  Series)— Injuries  to  Servant— 
Workmen's  Compensation  Act. 

An  employe  earning  $8.50*  per  week  lost 
the  first  phalange  of  the  index  finger.  Held, 
that  be   was   entitled   under   the   Workmen's 


Compensation  Act  (P.  L.  1911,  p.  184)  to  |8 

per  week  for  35  weeks,  besides  the  cost  of  rea- 
sonable medical  and  hospital  services  and  medi- 
cines for  2  weeks. 

2.  Master  and  Skbvart  (I  260%,  New,  vol. 
16  Key-No.  Series)— Injubiks  to  Servant— 
Workmen's  Compensation  Act. 

In  commuting  the  periodical  payments  un- 
der the  Workmen's  Compensation  Act  (P.  I* 
1911,  p.  134)  to  a  lump  sum,  it  is  erroneous  to 
multiply  the  weekly  minimum  by  the  prescribed 
number  of  weeks.  A  deduction  must  be  made 
sufficient  to  reduce  the  lump  sum  to  the  pres- 
ent value  of  the  periodical  payments. 

Certiorari  to  Court  of  Common  Pleas,  Es- 
sex County. 

Certiorari  prosecuted  by  the  James  A  Ban- 
ister Company  to  review  a  judgment  in  favor 
of  Hyman  Krlger.  Reversed  and  remitted 
for  further  proceedings. 

Argued  November  term,  1912,  before 
SWAYZE,  VOORHEES,  and  KALISCH,  JJ. 

Kinsley  Twining,  of  Newark,  for  prosecu- 
tor.   Charles  Blin,  of  Newark,  for  defendant. 

SWAYZE,  J.  [1]  Kriger  claimed  compen- 
sation for  the  loss  of  the  first  phalange  of 
the  Index  finger.  His  wages  were  $8.50  a 
week.  The  judge  awarded  him  at  the  rate 
of  $5  a  week  for  35  weeks  under  section  lie 
of  the  act  of  1911  (P.  L.  137).  This  can  be 
sustained  only  In  case  the  provision  of  sec- 
tion 11a  for  a  minimum  compensation  of  $6 
per  week  is  applicable.  If  it  is,  the  compen- 
sation is  the  same  in  this  case  for  the  loss 
of  a  phalange  as  for  the  loss  of  a  finger. 
The  prosecutor  claims  that  this  conflicts  with 
the  clause  providing  that  the  loss  of  the  first 
phalange  of  any  finger  sljall  be  considered  to 
be  equal  to  the  loss  of  one-half  of  the  finger, 
and  the  compensation  shall  be  one-half  of  the 
amount  specified  for  a  finger.  The  claimant 
relies  on  the  clause  at  the  end  of  the  section 
providing  that  the  amounts  specified  in  sec- 
tion lie  are  all  subject  to  the  same  limita- 
tions as  to  maximum  and  minimum  as  are 
stated  in  clause  "a." 

This  recital  of  the  material  provisions  of 
the  act  indicates  that  all  the  amounts  are 
subject  to  the  provision  of  a  minimum.  The 
use  of  the  word  "all"  certainly  includes  the 
amount  previously  fixed  for  the  loss  of  a 
phalange.  It  Is  said,  however,  that  both  pro- 
visions can  be  given  effect  by  holding  that 
the  minimum  is  $5  per  week,  and  that  the 
number  of  weeks  shall  In  the  case  of  loss  of 
the  phalange  be  only  half  the  number  In  the 
case  of  the  loss  of  a  finger.  The  difficulty 
with  this  contention  is  that  it  Is  the  amount, 
not  the  time,  that  the  statute  says  shall  be 
divided  by  two.  We  think  the  construction 
of  the  judge  was  correct 

The  next  objection  is  that  section  18  of 
the  statute  does  not  allow  any  compensation 
for  the  first  two  weeks  after  the  Injury  ex- 
cept reasonable  medical  and  hospital  services 
and  medicines  not  to  exceed  $100  in  value. 
The  prosecutor  seems  to  contend  that  the  ef- 
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feet  Is  to  reduce  the  compensation  from  an 
allowance  for  35  weeks  to  an  allowance  for 
33  weeks.  This  Is  not  the  language  of  the 
statute,  and  we  think  is  not  the  Intent  of 
section  13.  It  Is  more  probable  that  the  In- 
tent of  that  section  was  to  exclude  allowance 
for  compensation  in  the  case  of  a  temporary 
disability  lasting  less  than  two  weeks  except 
for  medical  and  hospital  services  and  medi- 
cines. If  It  was  meant  to  reduce  the  allow- 
ance for  permanent  injuries  by  two  weeks  in 
each  case,  the  language  was  singularly  inapt. 
Medical  attendance  would  hardly  be  necessa- 
ry except  temporarily,  while  the  periods  of 
time  fixed  in  section  lib  and  section  lie  seem 
to  have  been  meant  as  a  gauge  of  the  extent 
of  the  compensation  for  injuries  permanent 
in  quality.  Since  those  injuries  might  re- 
quire medical  attendance,  section  14  express- 
ly required  it,  and  is  applicable  to  all  cases. 

[2]  The  trial  Judge  erred,  however,  in  com- 
muting the  periodical  payments  to  a  lump 
sum.  He  simply  multiplied  the  weekly  mini- 
mum by  the  number  of  weeks,  and  made  the 
necessary  credits.  This  is  not  a  commuta- 
tion, but  an  allowance  of  compensation  in 
excess  of  that  fixed  by  the  act  A  present 
payment  of  the  whole  amount  exceeds  in 
value  a  weekly  payment  to  be  paid  in  future 
installments.  A  deduction  should  have  been 
made  sufficient  to  make  the  lump  sum  equal 
to  the  present  value  of  the  periodical  pay- 
ments. 

By  section  20  our  right  to  review  la  limited 
to  questions  of  law.  Under  section  21  the 
award  is  subject  to  review  within  one  year, 
evidently  by  the  tribunal  that  originally  fixed 
the  compensation.  'We  ought,  therefore,  to 
reverse  the  Judgment  and  remit  the  record 
for  further  proceedings  in  accordance  with 
this  opinion.    No  costs  should  be  allowed. 


NEWARK  ft  B.  R.  CO.  et  aL  T.  TOWN  OF 
MONTCLAIR. 

(Supreme  Court  of  New  Jersey.    Feb.  24, 
1913.) 

(Byllabut  by  the  Court.) 

1.  Municipal  Corporations  (}  392*)  — 
Streets— Vacation— Assessment  of  Dam- 
ages. 

Under  section  61  of  the  Town  Act  of  1895 
(P.  L.  p.  243),  damages  cannot  be  assessed  for 
the  vacation  of  a  portion  of  a  street  in  favor 
of  owners  of  land  not  abutting  on  the  vacated 
portion. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |  936;  Dec.  Dig.  S 
392.*] 

2.  Municipal  Corporations  (J  392*)  — 
Streets  —  Vacation  —  Interest  of  Abut- 
ting Owners. 

The  interest  of  owners  of  land  abutting  on 
a  public  street  in  the  public  easement  in  the 
street  is  not  the  private  interest  of  part  owners, 
but  an  interest  shared  with  the  whole  public 
who  have  occasion  to  use  the  street;  and  the 
abandonment  by  the  public  authorities  of  the 
pcblic  easement  in  a  portion  of  the  street  on 


which   they   do  not  abut  is  not  a   taking  of 
property  of  the  abutting  owners. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  i  936;  Dec  Dig.  » 
392.*] 

Certiorari  prosecuted  by  the  Newark  k 
Bloomfleld  Railroad  Company  to  review  as 
assessment  for  damages  by  the  Town  of 
Montclalr.    Assessment  set  aside. 

Argued  November  term,  1912.  before 
SWAYZE,  VOORHEES,  and  KAI..ISCH,  iJ. 

M.  M.  Stallnian,  of  Newark,  for  prosecutor. 
Robert  M.  Boyd,  Jr.,  of  Montclalr,  for  Tuna 
of  Montclalr. 

SWAYZE,  J.  [1,2]  The  town  of  Mont- 
clalr, upon  the  petition  of  the  railroad  com- 
pany, vacated  that  portion  of  Pine  street 
where  it  crossed  land  of  the  railroad,  in  pur- 
suance of  a  contract  to  abolish  a  grade  cross- 
ing, and  to  substitute  for  that  portion  of  tL« 
street  a  foot  bridge  above  grade.  The  rail- 
road company  agreed  to  pay  all  damages 
that  might  be  lawfully  awarded  for  the  va- 
cation. Under  section  61  of  the  Town  Act 
of  12:95  (4  C.  S.  p.  5539,  |  402),  an  assess- 
ment of  damages  has  been  made  in  favor  of 
owners  of  land  along  Pine  street  not  abutting 
on  the  vacated  portion,  and  of  land  on  Cher- 
ry street  which  crosses  Pine  street  at  a  right 
angle,  and  runs  nearly  parallel  with  the  line 
of  the  railroad. 

The  right  of  land  owners  to  compensation 
for  damages  caused  by  the  vacation  of  a  pub- 
lic street  is  wholly  statutory.  Newark  r. 
Hatt  79  N.  J.  Law,  548,  550,  77  AtL  47,  3 
L.  R.  A.  (N.  S.)  637.  The  right  In  this  ca*> 
rests  upon  section  61  of  the  Town  Act  of 
1895,  as  amended  in  1910  (4  C  S.  p.  5X3. 
§  402).  Prior  to  the  amendment,  the  power 
given  did  not  extend  to  the  vacation  if 
streets.  The  insertion  of  that  power  seeu.> 
to  have  been  the  sole  object  of  the  amend- 
ment The  town  had,  however,  had  the  pow- 
er so  far  as  necessary  for  the  abolition  of  I 
grade  crossings  since  1901  at  latest  3C8. 
p.  4266, 1 114.  It  may  therefore  well  be  douU- 
ed  whether  the  mere  vacation  of  a  portion  ot 
a  street  occupied  by  a  railroad  for  the  pur-  , 
pose  of  getting  rid  of  a  grade  crossing;  is  U 
be  regulated  by  section  61  of  the  Town  Act  I 
That  section  gives  a  veto  power  upon  the 
proposed  improvement  to  the  owners  of  pro;>- 
erty  subject  to  more  than  two-thirds  of  the 
assessment  and  it  would  be  most  extraordi- 
nary if  the  absolute  right  to  contract  for  the 
abolition  of  grade  crossings  given  in  1901 
could  be  qualified  by  a  subsequent  amend- 
ment of  an  act  passed  six  years  before.  Al- 
though the  amending  act  of  1910  does  net 
Indicate  any  Intent  to  provide  generally  for 
the  assessment  of  damages  caused  by  vacation 
of  a  street  except  in  cases  where  the  course 
pointed  out  by  the  act  is  followed,  we  assume 
In  favor  of  toe  contention  of  the  town  that 
damages  may  be  assessed  where  the  act  is 
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not  followed.  The  question,  then,  is,  Do  the 
clauses  relating  to  damages  reach  the  case  of 
a  vacation?  An  examination  of  section  61 
makes  it  clear  that  it  does  not  provide  for 
damages  to  owners  whose  land  is  not  taken. 
The  commissioners  are  required  to  make  a 
map  showing  all  the  lands,  real  estate,  and 
improvements  to  be  taken,  to  ascertain  the 
names  of  the  owners  of  said  real  estate  to  be 
taken,  to  ascertain  the  value  of  the  Interest 
of  each  known  owner  of  real  estate  to  be 
taken  and  the  damage  done  to  Buch  owner 
by  taking  the  same,  and  upon  tbe  passage 
of  a  resolution  directing  the  awards  to  be 
paid  the  fee  simple  of  the  real  estate  taken 
is  declared  to  be  vested  in  the  town.  This 
language  is  appropriate  only  to  cases  where 
land  Is  actually  taken.  It  is  quite  inappro- 
priate to  the  case  of  damage  done  to  other 
landowners  whose  land  is  not  taken,  and 
whose  only  injury  is  that  which  follows  from 
tbe  discontinuance  of  a  public  easement  by 
action  of  the  public  authorities.  Tbe  history 
of  the  legislation  shows  why  tbe  language  is 
inappropriate  to  the  case  of  mere  vacations. 
As  originally  enacted  (P.  L.  1895,  p.  248),  It 
applied  only  to  the  laying  out,  opening, 
straightening,  extending,  widening,  or  other- 
wise changing  as  to  their  boundaries  of 
streets  or  sections  of  streets.  These  acts 
all  might  require  the  actual  taking  of  land. 
When  in  1910  the  word  "vacated"  was  insert- 
ed, no  change  was  made  in  the  language  as 
to  assessment  of  damages.  Vacation  of 
a  street  is  the  very  antithesis  of  laying  out 
and  of  tbe  other  similar  acts  authorized  by  tbe 
original  enactment  Vacating  a  street,  in- 
stead of  requiring  land  to  be  taken,  is  neces- 
sarily the  giving  up  of  the  public  easement 
and  freeing  the  land  from  a  burden.  Lan- 
guage that  was  applicable  to  the  acts  author- 
ized in  1895  is  not  applicable  to  the  additional 
act  authorized  in  1910.  Counsel  for  the  town 
contends  with  great  ingenuity  that  the  real 
estate  of  the  owners  to  whom  these  awards 
were  made  is  in  fact  taken,  since  they  have 
an  interest  in  tbe  public  easement  They 
have,  but  it  is  not  tbe  private  Interest  of  part 
owners,  but  the  interest  they  share  with  the 
whole  of  the  public,  who  may  have  occasion 
to  use  the  street;  and  this  public  Interest  is 
so  entirely  in  the  control  of  the  public  au- 
thorities that  they  may  abandon  it  when  au- 
thorized by  the  Legislature  so  to  do,  with- 
out making  compensation  to  property  owners 
whose  lands  may  be  thereby  diminished  in 
value.  If  the  rights  of  tbe  landowners  were 
property  rights,  tbe  Legislature  would  under 
our  constitutional  limitations  be  powerless 
to  take  them  without  compensation.  In  New- 
ark ▼.  Hatt  tbe  Court  of  Errors  and  Appeals, 
although  it  evinced  anxiety  to  protect  the 
landowners,  expressly  recognized  tbe  right 
of  the  Legislature  to  authorize  the  vacation 
of  streets  without  compensation.  They  said: 
"The  right  of  the  state  to  destroy  public  im- 


provements of  this  class  without  compensa- 
tion is  not  limited  by  the  Constitution,  and 
except  for  the  statute,  as  expressed  in  the 
charter  of  tbe  city,  this  street  could  have 
been  vacated  without  the  slightest  considera- 
tion of  Its  effect  upon  any  land  lying  along  it 
or  the  payment  by  the  city  of  compensation 
to  any  landowners  for  damages." 

Tbe  language  of  the  Town  Act  is  very  dif- 
ferent from  that  used  in  the  Newark  charter 
and  that  Involved  in  the  English  cases  cited 
by  counsel.  For  Instance,  under  the  English 
statute  all  who  were  "injuriously  affected" 
were  entitled  to  compensation.  Metropolitan 
Board  of  Works  v.  McCarthy,  L.  R.  7  H.  L. 
243;  43  L.  J.  C.  P.  385.  Ho,  also,  In  the 
Scotch  appeal,  Caledonian  Railway  Co.  v. 
Walker,  7  App.  Cas.  259.  Cases  from  states 
which  take  a  different  view  of  the  effect  of 
the  constitutional  limitation  from  that  taken 
by  our  courts  are,  of  course,  not  in  point 

The  awards  of  damages  and  the  resolution 
so  far  as  it  confirms  the  amounts  must  be  set 
aside,  with  costs. 


STREETER  v.   BOARD   OP   HEALTH  OF 
BOROUGH  OF  VINELAND. 

(Supreme  Court  of  New  Jersey.     Feb.  24, 
1913.) 

(ByUdbut  py  the  Court.) 

Criminal    Law    <§    90*)— Jurisdiction— Re- 
corders IN   BOROUGHS. 

Recorders  in  boroughs  have  no  jurisdiction 
of  proceedings  for  the  violation  of  the  sanitary 
code  of  the  board  of  health,  and  the  fact  that 
the  recorder  is  also  a  justice  of  the  peace  does 
not  confer  jurisdiction  when  he  does  not  as- 
sume to  act  in  that  capacity. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  It  129-136;   Dec.  Dig.  |  90.*] 

Certiorari  by  John  J.  Streeter  to  review 
conviction  of  a  violation  of  the  Sanitary 
Code  of  the  Board  of  Health  of  the  Borough 
of  Vlneland.    Reversed. 

Argued  November  term,  1912,  before 
SWAYZE,  VOORHEES,  and  KALISCH,  JJ. 

S.  W.  Hard,  of  Vlneland,  and  John  Boyd 
Avis,  of  Woodbury,  for  prosecutor.  Charles 
P.  Brewer,  of  Vlneland,  for  defendant 

SWAYZE,  J.  The  prosecutor  was  convict- 
ed by  the  recorder  of  the  borough  of  Vine- 
land  of  a  violation  of  the  sanitary  code 
adopted  by  tbe  board  of  health.  The  point 
now  made  Is  that  the  recorder  bad  no  juris- 
diction. Tbe  procedure  is  that  prescribed  by 
the  board  of  health  act  (2  Comp.  St  1910,  p. 
2656).  Board  of  Health  v.  New  York,  etc., 
R.  R.  Co.,  77  N.  J.  Law,  15,  71  Atl.  259.  By 
that  act  jurisdiction  is  conferred  upon  dis- 
trict courts,  police  justices  and  recorders  In 
cities,  and  justices  of  the  peace.  No  author- 
ity is  conferred  upon  recorders  In  boroughs. 
It  is  suggested  that  tbe  recorder  of  Vlneland 
was  also  a  justice  of  the  peace.    It  is  enough 
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to  say  that  be  did  not  assume  to  act  In  that 
capacity. 

The  conviction  must  be  set  aside,  with 
costs. 


MILLER  t.  PUBLIC  SERVICE  RX.  CO. 

(Supreme  Court  of  New  Jersey.     Feb.  14, 
1913.) 

(Bytlabut  by  the  Court.) 

Master  and  Servant  (J  250%,  New,  vol.  16 
Key-No.  Series)— Injuries  to  Servant— 
Workmen's  Compensation  Act— "Actual 
Dependents." 

The  words  "actual  dependents,"  as  used  in 
section  12  of  ''An  act  prescribing  the  liability 
of  an  employer  to  make  compensation  for  in- 
juries received  by  an  employe  in  the  coarse  of 
employment,  establishing  an  elective  schedule 
of  compensation,  and  regulating  procedure  for 
the  determination  of  liability  and  compensation 
thereunder,"  approved  April  4,  1911  (P.  L. 
1911,  p.  139).  mean  dependents  in  fact  The 
contrast  in  the  statute  is  between  those  who 
are  actually  dependent  and  those  who  are  not 
dependent 

Certiorari  to  Court  of  Common  Pleas,  Es- 
sex County.  • 

Action  by  Ada  Maude  Miller  against  the 
Public  Service  Railway  Company.  From  a 
finding  for  plaintiff,  defendant  brings  certio- 
rari.   Reversed. 

Argued  June  term,  1912,  before  SWAYZE, 
VOORHBES,  and  KALISCH,  JJ. 

Leonard  J.  Tynan  and  Lefferts  S.  Hoffman, 
both  of  Newark,  for  plaintiff.  John  P.  Man- 
ning, of  Newark,  for  defendant 


VOORHEES,  J.  The  question  propounded 
to  the  court  for  answer  In  this  case  arises 
under  the  act  entitled  "An  act  prescribing 
the  liability  of  an  employer  to  make  com- 
pensation for  Injuries  received  by  an  employe 
in  the  course  of  employment,  establishing  an 
elective  schedule  of  compensation  and  regu- 
lating procedure  for  the  determination  of  lia- 
bility and  compensation  thereunder,"  approv- 
ed April  4,  1911  (P.  L.  1911,  p.  134). 

The  facts  In  the  case  are  that  the  petition- 
er came  before  the  court  of  common  pleas 
of  the  county  of  Essex,  and  showed  that  she 
was  the  widow  of  John  R.  H.  Miller,  who 
was  employed  by  the  Public  Service  Railway 
Company,  under  a  written  contract  and  that 
In  the  course  of  such  employment  he  met  his 
death,  on  the  17th  of  October,  1911 ;  that 
besides  his  widow,  the  petitioner  left  a  fa- 
ther and  certain  brothers  and  a  sister.  No 
proof  was  made  of  the  actual  dependency  of 
the  father,  or  of  the  brothers  or  stater  upon 
the  decedent  The  court  held  that  because 
the  decedent  left  a  father,  the  widow  being 
childless,  It  Increased  the  compensation. 

Section  12  of  the  act  provides  for  compen- 
sation In  case  there  shall  be  death,  which 
compensation  shall  be  computed  but  not  dis- 
tributed on  the  following  basis:   (1)  To  "ac- 


tual dependents,"  the  compensation  shall  be 
distributed,  according  to  the  laws  of  tab 
state  providing  for  the  distribution  of  per- 
sonal property  of  an  intestate  decedent;  <2> 
where  there  are  "no  dependents;.'*  The  cour. 
below  ruled  that  the  childless  widow  belt; 
left  with  a  father,  50  per  cent  of  the  wars 
should  be  allowed,  although  the  case  failed 
to  show  that  the  father  was  In  any  way  ac- 
tually dependent 

It  seems  to  me  that  the  contrast  in  tbe 
statute  is  between  those  who  are  actual!; 
dependent;  that  is,  dependent  In  fact  u>.3 
the  decedent,  and  those  who  are  not  de- 
pendents. Actual  dependency,  to  my  mind, 
means  dependence  In  fact  and  Is  a  quest> : 
of  fact  and  the  enumeration  of  certain  per- 
sons after  this  heading  should  not  be  held 
to  place  them  In  the  relationship  of  actul 
dependents.  Their  enumeration  after  these 
words  Indicates  that  they  must  bring  them- 
selves by  proof  Into  dependency  In  fact  as 
distinguished  from  theoretical  dependency: 
otherwise  the  words  are  superfluous.  Tb? 
act  not  only  prescribes  the  employer's  la- 
bility, but  sets  out  an  elective  schedule  of 
compensation.  It  excludes,  In  section  12  tl: 
"Incapacitated  brothers  or  sisters,"  and  ii 
subsection  2  of  the  same  act  Includes  "or- 
phans or  other  children,"  except  those  under 
16  years  of  age.  It  thus  appears  that  at 
least  theoretical  compensation  Is  the  object 
of  the  statute.  The  statute  plainly  mart' 
the  contrast  not  between  dependents  and  co 
dependents,  but  between  actual  dependent! 
and  no  dependents. 

The  ruling  of  the  court  of  common  pleas 
was  made  In  error,  and  for  this  purpose  the 
finding  should  be  reversed. 


BLANZ  v.  ERIE  R.  CO. 

{Supreme  Court  of  New  Jersey.     March  I 
1913.) 

(Byllabut  by  the  Court.) 

Master  and  Servant  ({  250%,  New,  voL  V 
Key -No.  Series)— Injuries  to  Skbvast- 
Wobkmen's  Compensation  Act— "Actuai 
Dependent." 

Under  the  Workmen's  Compensation  Act 
of  1911  (P.  L.  134),  compensation  may  be 
awarded  to  a  mother  who  is  an  "actual  depesd- 
ent"  upon  a  deceased  son,  although  the  sua 
leaves  no  widow. 

Certiorari  to  Court  of  Common  Pleas,  Ber- 
gen County. 

Action  by  Lennia  Blans  against  the  Erfe 
Railroad  Company.  Judgment  for  defendant, 
and  plaintiff  brings  certiorari.  Reversed  and 
remanded. 

Argued  November  term,  1912,  before  SWAT 
ZE,  VOORHBES,  and  KALISCH,  JJ. 

John  A  Bernhard  and  Benjamin  F.  Jones, 
both  of  Newark,  for  prosecutor.  Collins  • 
Corbln,  of  Jersey  City  (George  8.  Hobart  of 
Jersey  City,  on  the  brief),  for  defendant 
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SWAYZE,  J.  As  we  understand  the  stipu- 
lation In  this  case,  the  only  question  before 
us  Is  whether  compensation  under  the  Work- 
men's Compensation  Act  of  1911  (P.  L.  134) 
can  be  awarded  to  a  mother  of  the  deceased 
employ^  where  he  has  left  no  widow.  The 
judge  of  the  common  pleas  held  that  subdi- 
vision 1  of  section  12  of  the  act  (that  relat- 
ing to  actual  dependents)  did  not  apply,  and 
that  Judgment  could  only  be  entered  under 
subdivision  2  (that  relating  to  a  case  where 
there  are  no  dependents).  He  therefore  or- 
dered Judgment  against  the  defendant  for  the 
sum  of  $200  only.  The  question  whether  the 
mother  In  this  case  was  an  actual  dependent 
Is  reserved  by  the  stipulations  and  open  to 
further  litigation  upon  the  reversal  of  the 
present  judgment 

It  Is  true,  as  counsel  urge,  that  no  specific 
amount  Is  fixed  by  way  of  compensation  to 
the  mother  where  the  decedent  leaves  no 
widow.  From  this  omission  they  argue  that 
no  compensation  can  be  awarded  in  this  case. 
This  argument  is  based  upon  a  narrow  read- 
ing of  the  section,  and  takes  into  account 
only  the  words  "if  widow  and  father  or 
mother,  fifty  per  centum  of  wages."  If  we 
look  at  the  section  more  broadly  and  as  a 
whole,  It  appears  that  It  provides  that:  "In 
case  of  death  compensation  shall  be  comput- 
ed, but  not  distributed  on  the  following  basis: 
(1)  Actual  dependents."  Then  follows  the 
schedule  fixing  specific  percentages  in  the 
specified  cases.  The  object  of  the  section, 
however,  clearly  was  to  award  compensation 
to  actual  dependents.  It  contains  language 
apt  for  that  purpose,  and  It  contains  no 
language  which  expressly  excludes  the  moth- 
er where  there  Is  no  widow,  provided,  of 
course,  that  she  is  an  actual  dependent  The 
particular  schedule  and  the  percentages  spec- 
ified are,  as  the  statute  says,  intended  as  a 
basis  for  the  computation.  The  right  to 
compensation  of  actual  dependents  is  fixed 
by  the  earlier  words  of  the  statute.  If  the 
schedule  affords  no  basis  for  the  computa- 
tion, the  right  to  compensation  may  fall; 
but  that  is  not  the  present  case.  A  basis  of 
computation  In  the  case  of  a  mother  alone 
Is  found  In  the  fact  that  25  per  cent  of  the 
wages  is  to  be  awarded  where  there  Is  a 
widow  alone,  and  50  per  cent  where  there  is 
a  widow  and  father  or  mother.  A  compari- 
son of  these  two  clauses  leads  almost  ir- 
resistibly to  the  conclusion  that  the  Intent 
of  the  Legislature  was  to  allow  a  compensa- 
tion of  25  per  cent  where  there  was  a  moth- 
er alone  or  a  father  alone.  Such  a  construc- 
tion Is  in  harmony  with  the  general  scope  of 
the  section,  since  It  provides  for  a  father  or 
mother  and  does  not  leave  them  without  pro- 
vision In  a  remedial  statute  where  grandpar- 
ents and  brothers  or  sisters  are  specifically 
provided  for.  It  would  be  absurd  to  construe 
the  act,  which  by  its  very  language  secures 
compensation  to  actual  dependents,  In  such 


a  way  as  to  give  that  compensation  to  more 
remote  relatives  and  not  to  nearer  relatives. 
We  can  think  of  no  reason  that  would  justify 
such  an  exclusion.  That  It  was  not  intended 
Is  Indicated  by  the  fact  that  express  provi- 
sion is  made  for  the  father  or  mother  where 
there  Is  a  widow.  The  Legislature  cannot 
have  meant  to  provide  compensation  where 
the  decedent  was  under  the  double  obligation 
to  wife  and  parent,  and  to  deny  it  when  he 
was  only  under  the  single  obligation  to  father 
or  mother.  We  realize  the  danger  of  at- 
tempting to  read  Into  an  act  of  the  Legisla- 
ture words  that  are  not  there.  We  have  not 
done  bo,  since  we  base  the  right  to  compensa- 
tion upon  the  words  "actual  dependents." 
We  may  upon  legal  principles  read  Into  the 
basis  of  computation  words  that  are  essential 
to  effectuate  the  main  Intent  In  Eyston  v. 
Studd,  cited  In  9  Bacon's  Abridgment  Stat- 
utes 1,  6,  It  was  held  that  a  statute  giving 
a  remedy  against  executors  might  be  ex- 
tended by  an  equitable  construction  to  ad- 
ministrators, because  they  are  within  the 
equity  of  the  statute.  This  has  been  fol- 
lowed and  applied  In  our  courts  in  Hoguet 
v.  Wallace,  28  N.  J.  Law,  523,  in  which  Chief 
Justice  WhelBley  collects  the  early  authori- 
ties, and  the  principle  has  recently  been  ap- 
plied by  the  Court  of  Errors  and  Appeals  In 
State  ▼.  Alderman,  81  N.  J.  Law,  549,  79  Atl. 
283,  In  which  it  was  held  that  a  statute  for- 
bidding objections  to  an  Indictment  for  de- 
fects apparent  on  its  face  unless  taken  be- 
fore the  jury  was  sworn,  applied  to  a  case 
where  the  defendant  pleaded  nolo  contendere 
In  which  therefore  no  Jury  could  be  sworn. 
We  think  that  the  present  case  Is  within 
the  remedy  of  the  statute,  and  that  If  the 
mother  was  an  actual  dependent  she  would, 
upon  proof  of  the  other  necessary  facts,  be 
entitled  to  25  per  centum  of  the  wages  for 
the  number  of  weeks  fixed  by  the  statute. 
This  results  in  a  reversal  of  the  Judgment 
The  record  must  be  remitted  to  the  common 
pleas  for  further  proceedings. 


AMERICAN  SURETY  CO.  OF  NEW  YORK 
v.  SPICE. 

(Court  of  Appeals  of  Maryland.    Dec.  5,  1912.) 

1.  Judgment  (|  386*)— Morion  to  Strike— 
Defenses— Laches. 

Laches  could  not  be  nixed  as  a  defense  to 
a  motion  to  strike  a  fiat  judgment,  unless  the 
defense  made  tbe  ground  of  tbe  application 
could  have  been  made  available  as  against  a 
scire  facias  by  the  use  of  proper  diligence. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  H  735-744;  Dec.  Dig.  |  386.*] 

2.  Aphsal  and  Bbbob  (|  178*)  —  Presenta- 
tion Below. 

A  defense  not  presented  at  trial  will  not 
be  considered  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ft  1079-1120;  Dec  Dig.  I 
173.*] 
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3.  Bankeuptct  (I  426*}— Debts  Discharged 

— Judgment— Action  foe  Fbaud. 

Bankruptcy  Act  July  i,  1808,  c.  641,  §  17, 
30  Stat.  550  (U.  S.  Comp.  St.  1901,  p.  3428), 
provides  that  a  discharge  in  bankruptcy  shall 
release  a  bankrupt  from  all  his  provable  debts, 
except  such  as  are  judgments  in  actions  for 
fraud,  etc.,  6r  were  created  by  the  bankrupt's 
fraud  while  acting  as  an  officer  or  in  any  fidu- 
ciary capacity.  The  narr.  in  an  action  of 
assumpsit  alleged  that  defendant  contracted 
with  plaintiff  to  indemnify  it  against  all  ex- 
penses sustained  under  its  independent  agree- 
ment of  guaranty  with  certain  insurance  com- 
panies guaranteeing  defendant's  honesty,  and 
that  defendant  made  default  upon  his  contract 
with  the  companies,  and  had  refused  to  perform 
such  independent  contract  with  plaintiff  to  re- 
pay it  whatever  it  should  be  required  to  pay  on 
his  account  to  said  companies,  and  the  pleas 
were  those  appropriate  to  a  contract  action, 
but  inappropriate  to  a  tort  action.  Held  that, 
whenever  a  debt  had  been  reduced  to  judgment 
before  discharge  in  bankruptcy,  only  such  judg- 
ments were  excepted  from  the  discbarge  as  were 
obtained  in  actions  for  fraud,  etc. ;  and,  when 
a  debt  has  not  been  reduced  to  judgment  before 
discharge,  only  such  debts  are  excepted  as  were 
created  by  fraud  while  acting  in  a  fiduciary 
capacity,  etc.,  and  the  judgment  in  the  action 
alleged  that  the  narr.  was  not  one  in  an  action 
for  fraud,  so  that  the  discharge  was  not  a  de- 
fense to  a  scire  facias  upon  the  judgment 

lEd.  Note. — For  other  cases,  see  Bankruptcy, 
Cent.  Dig.  gg  787-807;  Dec.  Dig.  g  426.*] 

4.  Fraud  (g  41*)— Pleading. 

Fraud  must  be  distinctly  alleged  and  proved 
to  be  available. 

[Ed.  Not*. — For  other  cases,  see  Fraud,  Cent 
Dig.  §|  36,  37;   Dec.  Dig.  §41.*] 

5.  Bankruptcy  (|  426*)— Discharge— Exemp- 
tion. 

Only  such  debts  created  by  a  bankrupt's 
fraud  which  were  so  created  while  he  was  act- 
ing as  an  officer  in  a  fiduciary  capacity,  etc., 
are  excepted  from  the  operation  of  a  discharge. 
[Ed.  Note. — For  other  cases,  see  Bankruptcy, 
Cent.  Dig.  |§  787-807 ;   Dec.  Dig.  g  426.*] 

6.  Bankruptcy  (g  426*)— Discharge— Excep- 
tions—Fraud  in  "Fiduciary  Capacity." 

The  words  "fiduciary  capacity,"  as  used  in 
Bankr.  Act  July  1,  1808,  c.  541,  §  17,  30  Stat. 
550  (U.  S.  Comp.  St  1901,  p.  3428),  excepting 
from  a  discharge  in  bankruptcy  debts  created  by 
the  debtor's  fraud  while  acting  in  any  fiduciary 
capacity,  refer  to  technical  or  express  trusts, 
and  do  not  include  conversions  or  fraud  by 
agents,  etc 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Cent  Dig.  |§  787-807 ;   Dec.  Dig.  g  426.* 

For  other  definitions,  see  Words  and  Phrases, 
voL  3,  pp.  2756-2760;   vol.  8,  p.  7663.] 

Appeal  from  Baltimore  City  Court;  Wal- 
ter I.  Dawkins,  Judge. 

Action  by  the  American  Surety  Company 
of  New  York  against  Horace  L.  Spice.  From 
an  order  striking  out  a  judgment  of  fiat 
rendered  for  plaintiff,  It  appeals.     Affirmed. 

Argued  before  BOYD,  C.  J.,  and  BRIS- 
COE, PEARCE,  THOMAS,  PATTISON,  and 
STOCKBBIDGB,  JJ. 

James  U.  Dennis,  of  Baltimore,  for  appel- 
lant William  H.  Hudgins  and  James  Mc- 
Evoy,  both  of  Baltimore,  for  appellee. 

PEARCE,  J.  This  is  an  appeal  from  an 
order  of  the  Baltimore  city  court,  passed 


April  20,  1912,  striking  out  a  judgment  of 
fiat  rendered  March  12,  1901,  In  favor  of  the 
appellant  against  the  appellee.  The  record 
in  the  present  case  embraces  all  the  proceed- 
ings from  the  institution  of  the  original 
suit  between  the  parties  down  to  the  order 
here  appealed  from.  It  appears  that  on  Au- 
gust 10,  1888,  the  appellant  sued  the  appellee 
in  assumpsit  In  the  Baltimore  city  court 
The  narr.  contained  the  common  counts  for 
money  payable,  and  a  special  count  alleging 
that  the  defendant,  the  present  appellee,  wu 
an  insurance  agent,  and  in  that  capacity  de- 
sired to  represent  certain  Insurance  com- 
panies named  in  the  narr.,  and  that  the 
plaintiff,  the  present  appellant,  upon  the 
application  of  said  Insurance  companies,  and 
In  the  course  of  its  usual  business  as  a  guar- 
antor, guaranteed  said  companies  against 
loss  which  they  might  sustain  from  the  dis- 
honesty or  culpable  negligence  of  the  de- 
fendant while  acting  as  their  agent,  this 
guarantee  being  given  for  a  valuable  consid- 
eration; and  In  further  consideration  that 
the  defendant  should  contract  to  indemnify 
the  plaintiff  against  loss  by  reason  of  such 
guarantee,  and  that  the  defendant  did  so 
contract  with  the  plaintiff,  and  thereafter 
became  the  agent  of  said  companies,  and, 
while  so  engaged,  defaulted  and  failed  to 
account  to  said  companies  for  money  re- 
ceived by  him  as  their  said  agent,  whereby 
the  plaintiff  was  compelled  to  pay  large 
sums  of  money  to  said  companies  by  reason 
of  such  default  The  pleas  were:  (1)  Nev- 
er Indebted  as  alleged;  (2)  never  promised 
as  alleged;  (3)  that  plaintiff  never  paid 
said  companies  any  money,  at  defendant's 
request,  or  which  It  was  legally  compellable 
to  pay  them ;  and  (4)  that  he  did  not  know, 
in  fact,  that  the  plaintiff  had  ever  paid  said 
.companies  any  money  on  his  account,  and 
issue  was  joined  on  these  pleas.  Testimony 
was  taken  in  New  York  City  under  a  com- 
mission; and  extracts  from  the  bond  given 
one  of  these  companies  Is  embraced  In  the 
return  of  said  commission,  and  Is  incorporat- 
ed In  the  record  In  this  case.  One  of  the 
conditions  of  this  bond  was  that  the  guaran- 
tor should  make  good  any  loss  sustained  by 
the  company  "by  reason  of  any  act  of  fraud 
or  dishonesty  on  the  part  of  the  agent  in 
connection  with  the  duties  of  the  office  or 
position  herein  referred  to."  The  trial  re- 
sulted in  a  judgment  for  the  plaintiff  for 
$5,409.62. 

Two  writs  of  scire  facias  were  Issued  on 
this  judgment,  one  on  February  2,  1901,  re- 
turnable to  the  February  return  day,  and 
the  other  on  February  12,  1901,  returnable 
to  the  March  return  day,  both  of  which  were 
duly  returned  nihil;  and  on  March  12,  1901, 
judgment  of  flat  executio  was  entered.  On 
January  13, 1912,  the  defendant  therein  mov- 
ed to  strike  out  this  judgment,  assigning, 
as  a  reason,  that  on  March  23,  1909,  he,  be- 
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ing  then  a  resident  of  the  state  of  Iowa,  was 
adjudicated  a  bankrupt  by  the  United  States 
District  Court  for  the  Southern  District  of 
Iowa,  and  subsequently  received  a  discbarge 
from  all  debts  contracted  by  him  prior  to 
the  institution  of  proceedings  in  bankruptcy, 
provable  under  the  bankrupt  act,  and  not 
excepted  by  such  statutes  from  the  effect 
of  such  discharge;  that  the  plaintiff's  judg- 
ment against  him  was  returned  to  the  bank- 
rupt court,  in  the  list  of  defendant's  debts, 
together  with  the  last  address  of  the  plain- 
tiff known  to  the  defendant;  that  he  had 
never  since  assumed  or  promised  to  pay 
said  Judgment;  that  he  had  no  notice  of  the 
scire  facias  proceedings  mentioned,  or  of  the 
Judgment  of  flat  thereon,  until  September, 
1911 ;  that  his  said  discharge  in  bankruptcy 
would  have  been  a  good  and  valid  defense  to 
the  scire  facias  under  which  the  judgment 
of  flat  was  obtained,  but  because  of  want  of 
notice  of  the  pendency  of  the  same,  and 
without  fault  or  laches  on  his  part,  no  op- 
portunity was  allowed  him  to  plead  such  dis- 
charge, and  the  deposition  of  the  defendant 
was  taken  February  28,  1012,  In  due  form, 
supporting  the  facts  alleged  in  the  motion. 
The  plaintiff  answered  the  motion  to  strike 
out  the  judgment  of  flat  alleging  only  that 
the  discharge  mentioned  "was  not  good  and 
complete  defense  to  said  scire  facias,  the 
debt  represented  by  said  judgment  being  ex- 
cepted from  the  operation  of  said  discharge 
by  the  provisions  of  section  17  of  the  Bank- 
ruptcy Act  of  the  United  States  passed  in 
the  year  1898,  and  for  other  reasons  to  be 
shown  at  the  hearing";  and  on  April  20, 
1012.  an  order  was  passed  striking  out  the 
judgment  of  fiat 

[1]  The  appellant  first  contends  that  the 
appellee  was  guilty  of  laches  in  not  filing  his 
motion  to  strike  out  until  January,  1012,  11 
years  after  the  judgment  of  flat  and  for 
this  be  cites  Oorsuch  v.  Thomas,  57  Md. 
830;  but  It  is  manifest  from  the  language 
of  that  case,  that  laches  could  not  be  urged, 
except  where  the  defense  made  the  ground 
of  the  application  could  have  been  produced 
and  made  available  as  against  the  scire  fa- 
cias by  the  use  of  proper  care  and  diligence. 

[2]  Morepver,  it  does  not  appear  from  the 
record  that  this  point  was  made  or  consid- 
ered In  the  court  below ;  and  it  is  therefore 
not  open  for  review  here. 

If  the  method  of  proceeding  is  questioned 
in  this  case,  that  is  settled  by  the  cases  of 
Starr  v.  Heckart,  32  Md.  267,  and  Jones  v. 
George,  80  Md.  208,  30  Atl.  635.  In  the  for- 
mer case,  the  original  judgment  in  question 
was  recovered  in  1858  in  Anne  Arundel  coun- 
ty, and  in  1859  the  judgment  debtor  removed 
to  Baltimore,  and  was  finally  discharged 
under  the  insolvent  law  the  same  year.  In 
1860  a  scire  facias  was  Issued  on  the  Judg- 
ment and  a  flat  was  entered  after  two  re- 
turns of  nihil.  It  was  held  that  the  dis- 
charge was  a  good  and  valid  defense  to  the 


scire  facias  by  the  Insolvent  debtor;  be  be- 
ing without  fault  or  laches  on  his  part  no 
opportunity  having  been  allowed  him  to 
plead  the  same.  The  proceeding  in  that  case 
was  by  bill  for  injunction  to  restrain  an  ex- 
ecution Issued  and  levied  on  his  property; 
and  the  court  observed  that  in  some  cases 
relief  might  be  obtained  by  a  summary  mo- 
tion to  strike  out  the  Judgment  or  to  quash 
the  execution,  If  one  should  be  Issued,  but 
held  that  in  that  case  equitable  jurisdic- 
tion of  the  court  was  properly  invoked.  In 
the  latter  case  (Jones  v.  George,  supra),  the 
court  expressly  approved  the  proceeding  by 
motion  to  strike  out  the  judgment  in  order 
to  give  the  defendant  an  opportunity  to 
plead  the  statute  of  limitations  to  the  orig- 
inal Judgment,  although  it  was  17  years 
after  its  rendition. 

[3]  The  question  before  us  is  thus  reduced 
to  this:  Was  the  defendant's  discharge  in 
bankruptcy  on  March  23,  1900,  a  valid  de- 
fense to  the  scire  facias  upon  the  original 
Judgment  of  March  26,  1889?  and  this  de- 
pends upon  the  construction  to  be  given  to 
section  17  of  the  Bankruptcy  Act  of  1898 
(Act  July  1,  1808,  c.  541,  30  Stat  550  [U.  S. 
Comp.  St.  .1901,  p.  3428]),  which,  so  far  as 
relates  to  the  case  before  us,  is  as  follows: 
"Section  17.  Debts  Not  Affected  by  a  Dis- 
charge.— A  discharge  in  bankruptcy  shall 
release  a  bankrupt  from  all  of  his  provable 
debts,  except  such  as  •  *  *  (2)  are  judg- 
ments in  actions  for  fraud,  or  obtaining 
property  by  false  pretenses  or  false  represen- 
tations, or  for  willful  and  malicious  inju- 
ries to  the  person  or  property  of  another; 
•  *  *  or  (4)  were  created  by  his  fraud, 
embezzlement  misappropriation  or  defalca- 
tion, while  acting  as  an  officer,  or  in  any 
fiduciary  capacity."  The  natural  construc- 
tion of  this  act  would  seem  to  be :  (1)  That, 
whenever  the  debt  has  been  reduced  to  Judg- 
ment before  the  discharge  is  obtained,  then 
only  such  judgments  are  excepted  from  the 
operation  of  the  discharge  as  were  obtained 
In  actions  for  fraud,  or  for  obtaining  prop- 
erty by  false  pretenses  or  false  representa- 
tions, or  for  willful  and  malicious  injuries 
to  the  person  or  property  of  another;  and 
(2)  that,  whenever  the  debt  has  not  been  re- 
duced to  judgment  before  the  discharge  is 
obtained,  then  only  such  debts  are  excepted 
from  the  operation  of  the  discharge  as  were 
created  by  the  debtor's  fraud,  embezzlement, 
misappropriation,  or  defalcation,  while  act- 
ing as  an  officer  or  in  any  fiduciary  capacity. 
The  distinction  that  is  made  is  between 
debts  that  have,  and  those  that  have  not 
been  reduced  to  judgment;  and,  in  each  of 
these  classes,  certain  exceptions  are  made, 
based  upon  differing  considerations. 

The  provable  debt  In  this  case  being  a 
judgment  the  only  proper  Inquiry  is  wheth- 
er it  comes  within  the  class  of  judgments 
excepted  from  the  operation  of  the  dis- 
charge.   In  determining  this  (and  Inverting 
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the  order  of  the  exceptions),  It  Is  obvious 
that  the  judgment  was  not  obtained  In  an 
action  for  willful  and  malicious  Injuries  to 
the  person  or  property  of  another,  nor  in  an 
action  for  obtaining  property  by  false  pre- 
tenses or  false  representations.  The  only 
remaining  exception  is  where  the  Judgment 
was  obtained  in  an  action  for  fraud;  and 
there  the  test  is  whether  the  action  was  one 
for  fraud,  and  not  whether  a  different  ac- 
tion, one  for  fraud,  might  have  been  brought, 
If  the  creditor  had  so  elected.  Looking, 
then,  to  the  record  of  the  original  case,  we 
find  the  form  of  action  was  assumpsit — the 
form  appropriate  for  breaeh  of  an  agreement 
not  under  seal,  but  wholly  inappropriate  for 
recovery  on  a  tort  or  a  fraud.  The  narr. 
avers  that  the  defendant  contracted  and 
agreed  "with  the  plaintiff  to  indemnify  it 
against  all  expenses  It  might  sustain  under 
Its  independent  contract  of  guaranty  with 
the  insurance  companies;  that  the  defend- 
ant, had  made  default  under  his  contract 
with  the  companies,  and  had  failed  and  re- 
fused to  perform  his  Independent  contract 
with  the  plaintiff  to  repay  to  it,  whatever  it 
should  be  required  to  pay  on  his  account  to 
said  companies.  The  account  or  bill  of  par- 
ticulars attached  to  the  narr.  is  an  ordinary 
open  account  such  as  is  responsive  to  a  de- 
mand for  particulars,  under  the  common 
counts,  without  any  suggestion  of  fraud  as 
an  element  In  the  case.  The  pleas  were 
those  appropriate  to  an  action  of  contract, 
but  would  not  have  been  permitted  In  an  ac- 
tion sounding  in  tort  The  words  "fraud"  or 
"fraudulent"  nowhere  occur  in  this  narr. 

[4]  To  be  availed  of  for  any  purpose, 
fraud  must  be  distinctly  charged  and  prov- 
ed, and  cannot  be  inferred  here  from  the  al- 
legation that  the  defendant  defaulted  and 
failed  to  account  properly  to  his  principal. 
Failure  to  account  properly  is  not  necessarily 
a  fraudulent  failure,  and  1b  often  attributa- 
ble to  misfortune,  unmixed  with  fraud;  and 
it  is  to  be  noted  here  that  there  is  no  aver- 
ment that  the  defendant  had  embezzled  or 
misappropriated  any  moneys  which  the  plain- 
tiff had  been  required  to  pay  to  said  compa- 
nies. We  do  not  think,  therefore,  that  action 
can  be  held  to  be  an  action  for  fraud,  as  is 
essential  under  the  section  we  are  consider- 
ing to  except  the  judgment  from  the  opera- 
tion of  the  statute. 

We  have  not  been  referred  to,  nor  have  we 
found,  any  case  in  conflict  with  the  view  we 
have  expressed  that  section  17  of  the  act  of 
1898  broadly  distinguished  between  debts 
which  had,  and  those  which  had  not,  been 
reduced  to  judgment  before  discharge;  but 
there  are  numerous  cases,  both  in  the  state 
and  federal  courts,  In  which  are  discussed 
the  question  whether  a  given  Judgment  was 
one  "for  fraud,"  and  there  may  be  some  dif- 
ficulty in  reconciling  these  various  cases. 
The  principle  established,  however,  by  the 
best-considered  cases  is  thus  stated  in  Collier 


on  Bankruptcy  (8d  Ed.)  p.  195:  "Clause  2  of 
section  17  does  not  except  from  the  effect  of 
the  discharge  claims  created  by  fraud,  or  by 
obtaining  property  by  false  statements  or  by 
willful  or  malicious  injury  to  the  person  or 
property  of  another,  but  does  except  judg- 
ments rendered  upon  causes  of  action  of 
that  nature.  The  Judgment,  read  In  connec- 
tion with  the  pleadings  upon  which  it  is 
based,  must  establish  the  fact  that  the  claim 
sued  on,  and  merged  in  the  judgment,  was 
created  through  fraud,  or  by  false  pretenses 
or  by  willful  or  malicious  injury  to  the  per- 
son or  property  of  another." 

In  Be  Rhutassel  (D.  C.)  98  Fed.  507,  the 
judgment  under  consideration  was  obtained 
upon  two  promissory  notes,  and  the  court 
said  the  Judgment  was  founded  on  the  ex- 
press promise  to  repay  the  money  loaned  by 
the  hank,  and,  in  reply  to  the  argument  of 
the  bank  that  the  notes  were  procured  by 
false  property  statements,  said:  "If  the 
bankrupt  act  provided  that  claims  created 
by  fraud,  'false  statements  or  false  pretenses 
were  excepted  out  from  the  bar  of  a  dis- 
charge, then  the  mere  fact  that  the  claim 
had  been  put  into  judgment  would  not  pre- 
clude the  holder  thereof  from  proving  its 
original  or  essential  nature  in  order  to  en- 
able the  court  to  determine  whether  tt  came 
within  the  exceptions  of  the  statute." 

In  Hargadlne-McKlltrick  Dry  Goods  Co.  v. 
Hudson  (C.  C.)  Ill  Fed.  361,  the  court  cited 
the  earlier  act,  and  said :  "If  the  question 
at  bar  had  arisen  under  the  section  just 
quoted,  a  decided  conflict  of  authority  might 
readily  be  cited;  but  the  present  law  reads 
as  follows"  (quoting  section  17  of  1898),  and 
then  said:  "The  difference  in  language  is 
striking.  Under  the  old  law,  no  debt  created 
by  tbe  fraud  or  embezzlement  of  the  bank- 
rupt was  discharged  by  the  proceedings  in 
bankruptcy;  but  in  the  present  act  it  is 
'judgments  in  actions  for  fraud'  which  are 
not  released  by  the  discharge  in  bankruptcy. 
*  *  *  The  Legislature  had  some  object  in 
view  in  making  this  change.  Its  object 
therefore,  must  have  been  to  change  the  law 
In  this  respect  •  *  *  Where  a  note  Is 
founded  in  fraud,  two  remedies  exist  The 
holder  may  waive  the  contract  and  sue  for 
the  fraud,  or  he  may  sue  upon  the  note  and 
waive  the  fraud.  The  plaintiff  in  this  case 
chose  the  latter  course  and  took  its  judgment 
on  the  notes.  Under  this  statute,  it  must  be 
bound  by  that  record,  and  cannot  go  back  of 
it"  This  is  equivalent  to  saying  that  tbe 
Judgment  must  have  been  in  an  action  ex  de- 
licto grounded  on  the  fraud,  and  not  in  an 
action  ex  contractu,  where  a  fraud  might 
have  been  incidentally  shown. 

[I]  But  even  if  it  were  competent  to  go 
behind  the  record  of  the  judgment  In  this 
case,  it  would  not  avail  the  appellant  since 
it  is  settled  by  the  decisions  that  only  such 
debts  (whether  reduced  to  judgment  or  not) 
created  by  the  fraud  of  a  bankrupt  as  were 
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so  created,  while  be  was  acting  as  an  officer 
or  In  a  fiduciary  capacity,  are  excepted  from 
the  operation  of  a  discharge  in  bankruptcy. 
It  will  be  sufficient  for  that  purpose  to  cite 
Crawford  v.  Burke,  195  U.  S.  176,  25  Sup. 
Ct  9,  49  L.  Ed.  147,  where  the  question  was 
-carefully  considered. 

[I]  It  Is  not  contended  here  that  the  de- 
fendant was  acting  as  an  "officer";  and  it 
«annot  be  successfully  contended  that  he  was 
acting  in  a  "fiduciary  capacity."  Collier  on 
Bankruptcy,  vol.  2,  i  2785,  lays  It  down  as 
settled  law  that  this  term  refers  to  technical 
-or  express  trusts,  and  "excludes  conversions 
and  frauds  by  commlssionmen,  brokers, 
agents,  partners,  etc.,  and  other  Implied  trus- 
tees." Numerous  authorities  sustaining  this 
text  are  collected  in  a  footnote  by  the  au- 
thor. Among  these  Is  In  re  Wenham  (D.  C.) 
a  conversion  by  a  ticket  agent  of  proceeds  of 
sales  of  tickets,  reported  In  16  Am.  Bankr. 
Rep.  691,  153  Fed.  910.  In  Crawford  v. 
Burke,  supra,  it  was  held  that  stockbrokers 
who  converted  to  their  own  use  shares  of 
stock  held  by  them  for  a  customer,  on  an  ac- 
count, crediting  him  with  amounts  received 
as  margins,  and  charging  him  commissions 
and  interest,  were  not  acting  in  a  fiduciary 
-capacity,  and  that  the  debt  was  not  excepted 
from  the  effect  of  the  discharge;  and  the 
court  said  such  had  been  the  view  of  that 
court  ever  since  the  case  of  Chapman  v. 
Forsyth,  2  How.  202,  11  L.  Ed.  236. 

This  case  was  argued  for  the  appellants 
with  seal  and  ability ;  but  we  have  not  been 
able  to  agree  with  the  argument,  and  for 
the  reasons  stated  the  order  will  be  affirmed. 

Order  affirmed,  with  costs  to  the  appellee 
above  and  below. 


SUPREME  CONCLAVE  IMPROVED  OR- 
DER OF  HEPTASOPHS  v. 
REHAN. 

<Conrt  of  Appeals  of  Maryland.    Dec.  5,  1912.) 

1.  Insurance  (|  719»)  —  Mutual  Benefit 
Associations  —  Contracts  —  Suicide  — 
Retroactive  Laws— Insanity. 

Where,  at  the  time  a  beneficial  association 
Issued  a  certificate  of  membership  to  the  plain- 
tiff's deceased,  there  was  no  by-law  regarding 
suicide,  a  condition  that  the  death  benefit  would 
only  be  paid  If  the  member  complied  with  laws 
thereafter  enacted  did  not  give  the  order  power 
to  later  bind  a  beneficiary  by  a  law  that  no  full 
benefit  should  be  paid  where  the  member  com- 
mitted suicide  while  insane,  but  did  give  power 
to  pass  a  law  providing  that  no  benefit  would 
be  paid  if  the  member  committed  suicide  while 
sane;  no  sane  person  having  a  vested  right  to 
commit  suicide. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  |  1855:   Dec.  Dig.  |  719.»] 

2.  Insurance  (I  815*)— Mutual  Benefit  As- 
sociations—Suicide— Pleading. 

In  an  action  against  a  benefit  association 
by  a  beneficiary  of  a  deceased  member,  an  an- 
swer to  the  complaint  that  the  member  com- 
mitted suicide  was  demurrable,  where  it  did  not 
allege  that  the  member  was  not  insane  at  the 


time,  where  a  by-law,  providing  that  no  full 
benefit  would  be  paid  where  the  member  com- 
mitted suicide,  was  not  binding  on  such  benefi- 
ciary if  the  member  committed  suicide  while  in- 
sane. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  H  1996-1998;   Dec.  Dig.  |  815.*] 

Appeal  from  Court  of  Common  Pleas. 

Action  by  Annie  Rehan  against  the  Su- 
preme Conclave  Improved  Order  of  Hepta- 
sophs.  Judgment  for  plaintiff,  and  defendant 
appeals.    Affirmed. 

Argued  before  BOYD,  O.  J.,  and  BRISCOE, 
PEARCE,  BURKE,  THOMAS,  PATTISON, 
and  STOCKBRIDGB,  JJ. 

John  O.  Tolson,  of  Baltimore,  and  Olin 
Bryan,  of  Philadelphia,  Pa.,  for  appellant 
George  Washington  Williams  and  John  H. 
Richardson,  both  of  Baltimore,  for  appellee. 

BURKE,  J.  On  the  10th  day  of  November, 
1898,  the  Supreme  Conclave  of  the  Improved 
Order  of  Heptasophs,  a  fraternal  beneficiary 
association  (a  corporation  duly  organized 
and  doing  business  in  this  state),  Issued  its 
certificate  of  membership  of  John  P.  Rehan. 
The  certificate  provided  for  the  payment 
from  the  benefit  fund  of  the  association,  un- 
der certain  conditions  hereafter  mentioned, 
of  $1,000  to  his  wife,  Annie  Rehan,  the  plain- 
tiff in  this  case  and  the  appellee  on  this  rec- 
ord. The  certificate  was  issued  upon  the 
condition,  among  others,  "that  the  said  mem- 
ber complies  in  the  future  with  the  laws, 
rules,  and  regulations  now  governing  said 
conclave  and  fund,  or  that  may  be  hereafter 
enacted  by  the  supreme  conclave  to  govern 
Bald  conclave  and  fund." 

In  1903  the  association  enacted  the  fol- 
lowing law:  "Sec.  257.  No  benefit  shall  be 
paid  the  beneficiary  or  beneficiaries  of  any 
member  committing  suicide  (sane  or  Insane): 
Provided,  however,  that  where  such  suicide 
has  completed  one  year  of  membership  (al- 
though the  supreme  conclave  shall  by  his  act 
be  released  from  all  claims  represented  by 
the  benefit  certificate),  his  beneficiary  or  ben- 
eficiaries shall,  nevertheless,  receive  from 
the  supreme  conclave  a  sum  of  money  in  full 
discharge  of  all  demands,  which  he,  she  or 
they  might  otherwise  have  upon  Bald  supreme 
conclave,  equal  to  an  equitable  proportion  of 
the  total  benefit,  such  equity  to  be  determin- 
ed by  the  number  of  years  the  suicide  was 
a  member  of  the  order,  as  related  to  his  ex- 
pectancy of  life  when  admitted."  In  the 
absence  of  anything  to  the  contrary  appear- 
ing In  the  record,  we  will  assume  that  the 
law  was  regularly  and  properly  passed  con- 
formably to  the  constitution  and  laws  of 
the  association. 

John  P.  Rehan  died  on  the  6th  day  of  Sep- 
tember, 1911.  The  benefit  was  not  paid;  and 
this  action  was  brought  to  recover  the 
amount  named  in  the  certificate.  The  case 
was  tried  In  the  court  of  common  pleas,  and 
resulted  In  a  verdict  and  judgment  for  the 
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plaintiff  for  $1,000,  and  from  this  judgment 
the  defendant  has  appealed. 

When  this  certificate  was  issued  and  ac- 
cepted, there  was  no  suicide  law  of  the  as- 
sociation in  force.  The  defense  relied  on 
was  that  John  P.  Rehan  committed  suicide, 
and  that  the  law  we  have  transcribed  govern- 
ed the  case,  and  that  under  that  law  the 
plaintiff  was  entitled  to  receive  only  the  sum 
of  $471,  which  amount  the  defendant  tender- 
ed Itself  ready  to  pay.  The  plaintiff,  how- 
ever, contends  that  this  after-enacted  law  is 
not  binding  upon  *her,  and  does  not  affect 
her  rights  under  the  certificate. 

[1]  The  precise  questions  presented,  which 
were  raised  by  demurrer  to  the  defendant's 
fourth  and  fifth  pleas  and  by  the  plaintiff's 
demurrer  to  the  defendant's  rejoinder  to  the 
replication  to  the  third  plea,  are  these: 
First  Was  it  within  the  power  of  the  de- 
fendant, by  the  enactment  of  this  law,  to 
reduce  the  amount  payable  to  her  as  ex- 
pressed In  the  certificate?  Secondly.  If  the 
by-law  is  valid  and  binding  upon  her,  do 
the  defendant's  pleadings  disclose  a  defense 
within  its  terms?  This  is  a  narrow  question, 
and  is  one  which  has  not  heretofore  been 
passed  upon  by  this  court.  It  is  an  impor- 
tant question  both  to  societies  of  this  char- 
acter and  to  their  members.  The  trial  court 
sustained  the  demurrers,  and  held  that  the 
defendant's  pleadings  did  not  disclose  a  good 
defense  to  the  suit.  It,  however,  granted 
leave  to  the  defendant  to  plead  over  within 
10  days.  The  defendant  declined  to  plead 
further;  and  judgment  was  entered  upon 
the  demurrers  in  favor  of  the  plaintiff. 

There  appears  to  be  a  general  concurrence 
of  authority  in  support  of  these  two  prop- 
ositions: First,  that  a  general  power  to 
amend  the  laws  reserved  either  by  the  con- 
stitution or  by-laws  of  a  fraternal  benefit 
society  does  not  authorize  an  amendment 
which  impairs  the  vested  rights  of  the  mem- 
bers. Secondly,  that  where  a  member  of  a 
fraternal  benefit  society  agrees  in  his  appli- 
cation for  membership  to  be  bound  by  the 
rules,  or  laws  then  in  force,  or  which  might 
be  thereafter  adopted,  the  society,  after  he 
has  become  a  member,  may  enact  reasonable 
rules  and  amendments,  and  bind  him  to  their 
observance.  Brown  v.  Grand  Fountain,  eta, 
28  App.  D.  C.  200;  Strang  v.  Camden  Lod?e, 
73  N.  J.  Law,  600,  64  Atl.  93;  Lange  v.  Royal 
Highlanders,  76  Neb.  188, 106  N.  W.  224,  110 
N.  W.  1110,  10  L.  R.  A.  (N.  S.)  666,  121  Am. 
St  Rep.  786 ;  Fraternal  Union  of  America  v. 
Zelgler,  145  Ala.  287,  39  South.  751;  Court 
of  Honor  v.  Hutchens  (Ind.  App.)  79  N.  B. 
409;  Zimmerman  v.  Supreme  Tent  122  Mo. 
App.  591,  99  S.  W.  817;  Ayers  v.  Grand 
Lodge,  188  N.  Y.  280,  80  N.  E.  1020;  Sautter 
v.  Supreme  Conclave,  72  N.  J.  Law,  325,  62 
Atl.  529;  Olson  et  aL  ▼.  Court  of  Honor,  100 
Minn.  117,  110  N.  W.  374,  8  L.  R.  A.  (N.  S.) 
521,  117  Am.  St  Rep.  676,  10  Ann.  Cas.  622; 
Mathieu  v.  Mathieu,  112  Md.  625,  77  Atl.  112. 


In  Lange  v.  Royal  Highlanders,  supra,  the 
court  said  that  a  member  of  a  fraternal  ben- 
efit society,  "who  agrees  in  his  application, 
or  has  the  agreement  Incorporated  in  bis 
policy  or  benefit  certificate,  that  he  will  com- 
ply with  the  by-laws  of  the  company  then 
in  force  or  thereafter  to  be  adopted,  is  bound 
by  subsequent  by-laws  the  same  aa  those  in 
force  at  the  time  his  certificate  was  issued, 
provided  that  such  subsequent  by-laws  are 
reasonable  in  their  nature,  and  are  properly 
adopted  in  conformity  of  the  rales  of  the 
order  and  the  statutes  governing  such  as- 
sociations." 

In  Ayers  ▼.  Grand  Lodge,  supra,  the  court 
said:  "An  amendment  of  by-laws,  which 
formed  part  of  a  contract  Is  an  amendment 
of  the  contract  Itself;  and,  when  such  a 
power  is  reserved  In  general  terms,  the  par- 
ties do  not  mean,  as  the  courts  hold,  that 
the  contract  is  subject  to  change  in  any  es- 
sential particular  at  the  election  of  the  one 
in  whose  favor  the  reservation  is  made.  It 
would  be  not  reasonable,  and  hence  not  with- 
in their  contemplation,  at  least  in  the  absence 
of  stipulations  clearly  specifying  the  sub- 
jects to  be  affected,  that  one  party/  should 
have  the  right  to  make  a  radical  change  in 
the  contract,  or  one  that  would  reduce  Us 
pecuniary  value  to  the  other.  A  contract 
which  authorizes  one  party  to  change  it  in 
any  respect  that  he  chooses  would  in  effect 
be  binding  upon  the  other  party  only,  and 
would  leave  him  at  the  mercy  of  the  former; 
and  we  have  said  that  human  language  U 
not  strong  enough  to  place  a  person  hi  that 
situation."  The  two  cases  from  which  we 
have  quoted  express  the  practically  unan- 
imous view  of  the  courts  upon  the  two  prop- 
ositions stated. 

Although  these  general  principles  are  well 
settled,  there  Is  a  diversity  of  opinion  as  to 
what  are  reasonable  changes  or  amendments. 
Confining  our  attention  to  the  precise  legal 
question  first  presented  for  consideration  in 
this  case,  viz.,  the  right  of  the  defendant 
by  the  after-enacted  law  transcribed,  to  re- 
duce the  amount  payable  to  the  beneficiary 
named  in  the  certificate,  the  plaintiff  in  this 
case,  In  the  event  the  Insured  committed 
suicide,  "sane  or  insane,"  we  find  some  con- 
flict in  the  authorities. 

In  some  jurisdictions  it  la  held  that  a  sub- 
sequently adopted  amendment  partially  or 
totally  depriving  the  beneficiary  of  rights  un- 
der the  certificate  in  the  event  of  suicide  of 
the  Insured  while  sane  or  Insane,  is  reason- 
able and  valid.  Other  courts  hold  that  such 
an  amendment  is  wholly  Ineffective  as  to 
outstanding  certificates  issued  when  there 
was  no  suicide  law  in  force,  notwithstanding 
the  insured  had  agreed  in  the  contract  to  be 
bound  by  after-adopted  laws.  In  other  Juris- 
dictions it  is  held  that  such  a  retroactive 
law  is  valid  so  far  as  It  relates  to  members 
committing  suicide  while  sane,  but  is  invalid 
so  far  as  it  attempts  to  affect  the  rights  of 
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the  beneficiary  where  the  member  has  taken 
his  own  life  while  insane.  This  is  the  posi- 
tion taken  by  the  New  York,  Virginia,  Min- 
nesota, and  some  other  courts,  and  is  based 
upon  reasons  manifestly  sound  and  just  to 
both  parties  to  the  contract 

The  crucial  question  in  all  the  cases  has 
been  one  of  construction,  the  courts,  how- 
ever, differing  upon  the  reasonableness  vel 
non  of  the  new  law;  and,  in  deciding  this 
question,  reference  has  always  been  had  to 
the  nature  and  purposes  of  the  contract,  read 
In  the  light  of  the  objects  of  the  order.  These 
contracts,  like  other  contracts,  confer  vested 
rights  and  interests  upon  the  member;  and 
it  would  be  most  unreasonable  and  unjust 
to  hold  that,  under  a  general  reserved  power 
to  amend,  or  upon  a  general  stipulation  of 
the  insured  that  the  society  might  amend, 
one  party  to  the  contract  had  the  power  to 
destroy  the  rights  of  the  other.  Such  a  con- 
struction would  put  the  rights  of  one  party 
to  the  contract  wholly  at  the  mercy  of  the 
other. 

In  Olson  v.  Court  of  Honor,  100  Minn.  117, 
110  N.  W.  374,  8  L.  R.  A.  (N.  S.)  521,  117 
Am.  St.  Rep.  676,  10  Ann.  Cas.  622,  the  In- 
sured in  his  application  expressly  agreed 
that  he  would  strictly  comply  with  the  con- 
stitution, laws,  and  rules  then  in  force  or 
thereafter  to  be  enacted  or  adopted.  When 
the  certificate  was  Issued  and  delivered,  a 
by-law  of  the  association  then  In  force  pro- 
vided that:  "This  order  will  not  pay  the 
benefits  of  members  who  commit  suicide, 
whether  sane  or  insane,  except  it  be  commit- 
ted In  delirium  resulting  from  Illness,  or 
while  the  member  Is  under  treatment  for  in- 
sanity, or  has  been  judicially  declared  to  be 
Insane;  but  in  all  cases  not  within  said  ex- 
ceptions the  amount  of  money  contributed  to 
the  benefit  fund  by  such  member  shall  be  re- 
turned and  shall  be  paid  to  the  beneficiary 
out  of  said  fund  in  lieu  of  the  benefit"  The 
application  for  membership  contained  this 
provision:  "I  further  understand  and  agree 
that  the  laws  of  the  order  now  In  force,  or 
hereafter  enacted,  enter  into  and  become  a 
part  of  every  contract  of  indemnity  by  and 
between  the  members  of  the  order  and  gov- 
ern all  rights  thereunder."  In  the  place  of 
the  original  by-law,  the  association,  after  the 
Issuance  of  the  certificate,  adopted  the  fol- 
lowing: "If  a  benefit  member  commits  sui- 
cide, whether  sane  or  insane,  voluntary  or 
Involuntary,  there  shall  be  payable  to  the 
beneficiaries  entitled  thereto  five  (5)  per  cent 
of  the  face  of  the  certificate  for  each  year  he 
shall  have  been  continuously  a  member  of 
the  society,  and  after  twenty  (20)  years  of 
continuous  membership  the  certificate  shall 
be  payable  in  full."  The  assured  committed 
suicide,  and  suit  was  brought  upon  the  cer- 
tificate by  the  beneficiary.  The  trial  court 
held  that  the  by-law  in  force  when  the  certif- 
icate was  issued  governed  the  case,  and  in- 
structed the  jury  that  the  plaintiffs  were 


entitled  to  recover  the  full  amount  named  In 
the  certificate,  unless  the  Insured  committed 
suicide;  but  M  she  did,  then  the  defendant 
was  entitled  to  a  verdict  unless  the  jury  fur- 
ther found  that  she  was  at  the  time  under 
treatment  for  Insanity.  In  passing  upon  this 
prayer,  the  court  said:  "It  Is  the  contention 
of  the  defendant  that  it  was  by  virtue  of  the 
provisions  of  the  original  contract  that  the 
society  might  change  its  by-laws,  and  that 
the  members  should  be  bound  thereby.  It  is 
obvious  that  such  a  provision  must  receive  a 
reasonable  construction.  It  would  be  unrea- 
sonable, to  construe  It  as  giving  the  society 
plenary  power  to  change  Its  by-laws  in  any 
manner  it  might  elect  for,  If  such  construc- 
tion were  to  obtain,  then  the  original  con- 
tract would  be  simply  one  to  the  effect  that 
the  society  would  pay  the  beneficiary,  in  case 
of  the  death  of  a  member,  in  accordance  with 
the  terms  of  the  contract  or  in  accordance 
with  such  new,  other,  or  further  contract 
as  it  might  elect  thereafter  to  make  for  the 
parties.  It  seems  clear  that  where  the  mem- 
ber— that  is,  the  Insured — gives  in  advance 
the  general  consent  to  a  change  In  the  by- 
laws, and  agrees  In  his  certificate  to  abide 
by  all  the  laws  thereafter  enacted  by  the 
society,  he  does  not  Intend  thereby  that  the 
society  .shall  have  the  power  to  Impair,  in 
essential  particulars,  the  contract  for  the 
payment  of  a  specific  sum  to  his  beneficiary 
which  it  agreed  by  its  certificate  to  pay ;  or, 
In  other  words,  he  does  not  consent  that  the 
society  may  make,' without  consulting  him, 
a  new  contract  for  the  parties.  It  has  ac- 
cordingly been  held  toy  this  court  In  accord- 
ance with  the  weight  of  judicial  authority, 
that  the  general  consent  and  agreement  of  a 
member  of  a  mutual  benefit  society,  In  his 
application  and  certificate,  to  be  bound  by 
any  future  changes  in  the  constitution,  by- 
laws, and  rules  of  the  society  that  it  may 
enact  In  the  future  are  subject  to  the  im- 
plied condition  that  they  must  be  reasonable. 
*  *  *  The  precise  question  in  this  case  Is 
whether  the  change  in  the  by-laws  of  the  so- 
ciety was  reasonable  whereby  it  attempted  to 
relieve  Itself  from  liability  to  pay  the  stipu- 
lated benefit  when  the  death  of.  the  member 
resulted  from  suicide  while  under  treatment 
for  insanity,  which  it  contracted  for  by  its 
certificate  and  original  by-laws.  There  are 
a  number  of  cases  which  hold,  In  effect  that 
a  mutual  benefit  society,  may  legally  make 
such  a  change  In  Its  by-laws,  where  a  gener- 
al power  to  change  its  laws  has  been  reserv- 
ed See  Supreme  Oommandery,  etc.,  v.  Alns- 
worth,  71  Ala.  436  [46  Am.  Rep.  332] ;  Hughes 
v.  Wisconsin  Odd  Fellows  Mutual  Ins.  Co., 
98  Wis.  292  [73  N.  W.  1015] ;  and  Daughtry 
v.  Knights  of  Pythias,  48  La.  Ann.  1203  [20 
South.  712,  55  Am.  St  Rep.  310].  The 
change,  however,  in  the  by-laws  In  the  case 
at  bar  is  quite  as  fundamental  as  the  respec- 
tive changes  of  Thibert  v.  Supreme  Lodge, 
etc.  [78  Minn.  448,  81  N.  W.  220,  47  L.  R. 
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A.  136,  79  Am.  St  Rep.  412],  supra,  and  Tebo 
v.  Supreme  Council,  etc.  [89  Minn.  S,  93  N. 
W.  513],  supra;  and,  unless  we  overrule 
those  cases,  we  must  bold  that  the  change 
In  the  by-law  In  this  case  was  also  unrea- 
sonable." This  case  and  the  case  of  Plun- 
kett  v.  Supreme  Conclave,  105  Va.  043,  55  S. 
E.  9,  followed  the  cases  of  Shlpman  v.  Pro- 
tected Home  Circle,  174  N.  Y.  398,  67  N.  E. 
83,  63  L.  R.  A.  347,  and  Weber  ▼.  Supreme 
Tent,  etc.,  172  N.  T.  490,  65  N.  E.  258,  92 
Am.  St  Rep.  753. 

In  the  last-cited  case,  one  of  the  precise 
questions  now  under  consideration  was  de- 
cided. Chief  Justice  Parker,  speaking  for 
the  court,  stated  the  question  and  the  rea- 
sons upon  which  the  decision  of  the  court 
permitting  a  recovery  was  rested.  This 
case  was  directly  approved  in  Shlpman  v. 
Protected  Home  Circle,  174  N.  Y.  398,  67 
N.  E.  83,  63  L.  It.  A.  347,  in  which  the 
court  said  that  the  conclusion  reached  was 
not  in  conflict  with  the  doctrine  announced 
in  Weber's  Case,  supra,  "for  in  that  case 
there  was  a  finding  that  the  deceased  mem- 
ber took  his  own  life  while  Insane;  and, 
as  already  pointed  out  that  was  a  risk  which 
was  Included  in  his  contract  and  therefore 
his  beneficiary  was  entitled  to  claim  the 
fund."  "At  the  time  Weber  Joined  the  order 
and  received  his  policy,"  said  Judge  Parker, 
"the  rules  of  the  defendant  and  the  con- 
tract of  insurance  provided  that  the  con- 
tract should  be  void  if  the  party  committed 
suicide  within  one  year,  whether  sane  or 
insane.  Before  Weber's  death,  defendant 
undertook  to  amend  its  by-laws  and  rules 
so  as  to  extend  the  time  from  one  year  to 
five  within  which  self-destruction,  whether 
the  result  of  an  insane  act  or  an  intentional 
one,  should  operate  to  destroy  the  policy; 
and  it  insists  that  the  amendment  was  legal- 
ly accomplished,  and  that  the  self-destruc- 
tion of  the  defendant  within  the  five  years, 
although  an  insane  act,  operated  to  deprive 
this  plaintiff  of  all  right  of  recovery.  Plain- 
tiff challenges  the  alleged  amendment  and 
Insists  that  it  was  not  legally  accomplished, 
and  hence  is  not  available  as  a  defense.  But 
the  disposition  which  we  deem  it  necessary 
to  make  of  this  appeal  renders  It  unneces- 
sary to  pass  upon  that  question;  and  hence 
we  shall  assume,  without  deciding,  that  de- 
fendant took  all  the  steps  necessary  to  bring 
about  this  change  In  its  laws.  This  brings  us 
directly  to  the  question  whether  defendant 
had  the  power  by  amendment  long  subse- 
quent to  the  taking  out  of  the  policy  by 
its  member,  to  deprive  bis  beneficiary  of  all 
rights  under  the  policy  in  the  event  of  un- 
intentional self-destruction  on  the  part  of 
the  insured;  for,  in  the  eye  of  the  law,  the 
taking  of  life  by  an  Insane  person,  whether 
It  be  his  own  or  that  of  Borne  other  person, 
la  not  an  act  for  which  he  is  responsible. 
In  the  Century  Dictionary,  a  suicide  Is  de- 
fined to  be:  'One  who  commits  suicide;  at 
common  law,  one  who,  being  of  the  years 


of  discretion  and  sound  mind,  destroy*  bfaa- 
self.'  And  the  act  itself  la  defined  to  be: 
'Designedly  destroying  one's  own  life.  To 
constitute  suicide  at  common  law/  the  per- 
son must  be  of  years  of  discretion  and  of 
sound  mind.'  This  distinction  was  erldentty 
in  the  minds  of  the  draftsmen  of  the  rules  of 
the  defendant  for  they  provided  that  mem- 
bers who  should  commit  suicide  within  one 
year  from  the  time  of  their  admission,  wheth- 
er sane  or  insane,  should  not  secure  to  others 
any  benefits  from  the  membership.  It  was 
entirely  competent  of  course,  for  defendant 
to  provide  in  the  contract  between  It  and  its 
members  that  there  should  be  no  recover; 
in  the  event  that  within  a  given  period. 
the  insured  should  take  his  own  life,  al- 
though Insane;  and  it  could  as  well  have 
provided  that  the  effect  of  death  by  con- 
sumption should  be  to  avoid  the  policy  and 
deprive  it  of  all  force,  and  the  same  could 
be  said  of  typhoid  fever  or  any  other  disease 
But  it  did  not  see  fit  to  include  any  of  these 
diseases,  nor  even  unintentional  self-destruc- 
tion after  a  period  of  one  year.  The  Query, 
therefore,  is  whether  one  who  has  become  a 
member  of  this  order,  and  entered  Into  a 
contract  with  it  may  be  deprived  of  rights 
under  it  by  a  subsequent  amendment  of  the 
by-laws,  providing  that  unintentional  self- 
destruction  shall  avoid  the  policy.  It  needs 
no  amendment  to  the  by-laws  to  accomplish 
that  result,  where  a  person  of  sound  mind 
deliberately  takes  bis  own  life,  for  In  such 
case,  as  the  Supreme  Court  of  the  United 
States  held  in  Ritter  v.  Insurance  Oo^  169 
D.  S.  139,  18  Sup.  Ct  300,  42  U  Ed.  698.  it 
is  an  Implied  condition  of  the  policy  that 
Insured  will  not  purposely,  when  in  sound 
mind,  take  his  own  life,  but  will  leave  the 
event  of  his  death  to  depend  upon  some 
cause  other  than  deliberate,  willful  self-de- 
struction. So,  if  the  proof  were  that  the 
defendant,  while  of  sound  mind.  Intention- 
ally took  his  own  life,  there  could  be  no 
recovery,  although  the  policy  were  silent 
upon  the  subject.  But  unintentional  self- 
destruction,  whether  due  to  insanity  or  acci- 
dent after  the  lapse  of  a  year  from  the 
making  of  the  contract  was  as  much  in- 
sured against  as  death  from  typhoid  fever 
or  consumption;  and  an  amendment  to  its 
by-laws,  providing  that  the  death  of  an  ex- 
isting member  from  any  of  these  causes 
should  render  the  policy  void,  would  de- 
prive the  party  of  vested  contract  rights. 
An  amendment  which  effects  such  a  result 
we  have  recently  held,  may  not  be  made. 
because  it  is  an  unreasonable  amendment. 
destroying  contract  rights  Instead  of  regu- 
lating the  administration  of  the  corporation 
and  its  members  within  reasonable  bounds. 
Parish  v.  New  York  Produce  Exchange,  169- 
N.  Y.  34,  61  N.  B.  977,  66  L.  R.  A.  149.  The 
division  line  between  proper  and  Improper 
amendments,  and  the  authorities  baa  i  lag 
thereon,  were  sufficiently  considered  in  that 
case.     In  this  one  It  suffices  hi 
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to  say  that  this  defendant  cannot,  by  amend- 
ment to  Its  rules,  deprive  persons  already 
Insured,  or  their  beneficiaries,  of  their  rights 
under  contracts  of  Insurance  in  the  event 
that  death  should  ensue  from  specified  caus- 
es necessarily  Insured  against  by  the  orig- 
inal contract  This  contract  insured  Weber 
against  unintentional  self-destruction  after 
one  year;  and  the  defendant  had  not  the 
power  to  take  away  the  right  thus  secured 
wlthont  his  consent  As  against  him  and  the 
beneficiary  under  his  contract  therefore,  that 
part  of  the  amendment  which  provided,  in 
effect  that  self-destruction  while  Insane, 
within  five  years  from  the  date  of  the  policy, 
should  render  the  policy  void,  was  unreason- 
able and  Ineffectual." 

In  the  Shlpman  Case,  supra,  the  question 
was,  as  one  of  the  questions  is  here,  as  to 
the  binding  effect  of  a  new  law  upon  the 
wife  of  a  member  who  had  committed  sui- 
cide while  sane;  the  member  having  agreed 
to  be  bound  by  after-enacted  laws  of  the 
society.  The  court  held  the  by-law  valid 
so  far  as  It  related  to  members  committing 
suicide  while  sane,  saying,  "to  the  extent 
that  the  amended  by-law  provides  for  a  for- 
feiture of  contract  rights  in  event  of  suicide 
by  the  Insured  while  sane,  it  is  valid:  First 
because  it  Invades  no  vested  right  of  the 
Insured;  and,  second,  because  it  is  a  funda- 
mental, though  unexpressed,  part  of  the 
original  contract  that  the  Insured  should  not 
Intentionally  cause  his  own  death.  If  we 
assume,  therefore,  that  the  original  contract 
and  by-laws  were  silent  upon  the  subject  of 
suicide  by  the  insured  while  sane,  the  amend- 
ed by-law  Is  valid,  because  there  could  be 
no  such  thing  as  a  vested  right  to  commit 
suicide,  and  for  the  further  reason  that  there 
is  nothing  more  than  the  written  expression 
of  a  provision  which  (he  law  had  read  Into 
the  contract  at  Its  Inception." 

We  therefore  hold,  upon  what  we  regard 
as  the  safer,  sounder,  and  more  reasonable 
rule  upon  this  question,  that  the  after-enact- 
ed by-law  before  us  is  not  binding  upon  the 
plaintiff,  if  her  husband  took  his  own  life 
while  insane,  but  that  it  is  binding  upon 
her  if  he  committed  suicide  while  sane. 
There  is  nothing  in  the  case  of  Mathleu  v. 
Mathieu,  112  Md.  625,  77  Atl.  112,  in  con- 
flict with  this  doctrine.  That  case  related 
to  changes  In  the  by-laws  invalidating  a 
previous  designation  of  a  beneficiary.  The 
court  found  the  change  to  have  been  reason- 
able upon  the  facts  of  the  case.  After  quot- 
ing the  by-laws  and  referring  to  the  provi- 
sions of  the  application  for  membership,  the 
court  in  assigning  Its  reasons  for  holding 
the  by-laws  reasonable,  said :  "The  amended 
by-laws  imposed  no  hardship  upon  the  mem- 
ber. They  gave  him  the  right  to  make  a 
new  designation  of  his  beneficiary,  if  he  de- 
sired to  do  so,  in  all  cases  in  which  the  orig- 
inal designation  became  Inoperative  by  their 
passage,  and  also  made  it  lawful  for  him  to 
redesignate  the  same    beneficiary.     It  was 


only  in  the  event  of  his  failure  to  exercise 
his  right  of  making  a  redeslgnatlon  or  a  new 
designation  that  the  fund  became  payable  on 
his  death  to  the  members  of  his  immediate 
family  in  the  order  of  precedence  under 
which  his  widow  was  first  entitled  to  it" 

[2]  2.  This  brings  us  to  the  consideration 
of  the  only  remaining  question :  Do  the  alle- 
gations of  the  defendant's  pleadings  disclose 
a  defense,  under  the  valid  and  binding  pro- 
vision of  this  law,  which  we  have  held  to 
operate  opon  her  rights  under  the  certificate? 
There  is  no  allegation  that  the  member  was 
sane  or  Insane  at  the  time  he  took  his  own 
life ;  nor  is  It  alleged,  as  it  was  in  Plunkett's 
Case,  supra,  that  the  deceased  "died  from 
the  effects  of  a  pistol  wound  Inflicted  by  him- 
self with  suicidal  intent;  nor  as  in  Tlsch  v. 
Protective  Home  Circle,  72  Ohio  St  233,  74 
N.  E.  188,  that  the  death  of  the  insured  "was 
caused  by  a  pistol  shot  fired  purposely  by 
herself  with  suicidal  intent"  which  fact  in 
that  case  was  admitted  by  the  plaintiff ;  nor 
is  there  any  allegation  that  the  member  in- 
tentionally or  purposely  destroyed,  his  own 
life.  The  defense  rests  upon  the  by-law  and 
the  mere  allegation  that  the  member  commit- 
ted suicide.  The  case  of  this  appellant  v. 
Miles,  92  Md.  613,  48  Atl.  845,  84  Am.  St 
Rep.  528,  shows  that  this  court  has  been  care- 
ful to  protect  the  rights  of  certificate  hold- 
ers in  the  defendant  association. 

In  the  Miles  Case  this  court  held  that  the 
mere  fact  that  the  insured  had  committed 
suicide  would  not  bar  a  recovery  under  the 
contract  Judge  Jones,  speaking  for  the 
court  said:  "The  court  refused  to  Instruct 
the  jury  that  notwithstanding  there  was 
no  condition  in  the  contract  between  the  de- 
fendant and  the  assured  that  the  defendant 
should  be  exempt  from  liability  to  pay  the 
insurance  to  the  beneficiary  in  case  the  death 
of  the  assured  occurred  by  suicide,  the  plain- 
tiffs were  not  entitled  to  recover,  if  the  jury 
found  the  cause  of  death  to  be  suicide.  We 
think  this  ruling  is  in  accordance  with  what 
has  been  the  generally  accepted  doctrine  in 
regard  to  suicide  as  a  defense  in  cases  the 
nature  of  this.  In  the  present  case  this  doc- 
trine was  very  justly  applied.  The  charter 
of  the  defendants  stated  the  object  of  the 
incorporation  thereunder  to  be  for  'benefi- 
cial purposes,  and  to  provide  an  endowment 
fund  to  be  paid  to  the  family  or  friends  of 
a  deceased  member.'  Its  constitution  de- 
scribed one  of  the  objects  of  the  order  to  be 
to  create  and  maintain,  by  stated  and  fixed 
contributions,  a  benefit  fund  from  which,  on 
satisfactory  evidence  of  the  death  of  a  mem- 
ber, who  has  complied  with  all  the  lawful 
requirements  of  the  order,  a  sum  not  exceed- 
ing $5,000  shall  be  paid  to  his  beneficiary  or 
beneficiaries.'  The  whole  spirit  and  design 
of  the  order  is,  according  to  Its  professed 
object  to  assist  members  and  relieve  them  in 
sickness  while  they  live,  and  to  provide  for 
the  needs  of  their  families  and  friends  in 
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case  of  their  death — those  of  the  families 
and  friends  of  the  deceased  members  who  are 
made  the  objects  of  care  by  the  order  but 
have  no  more  control  over  the  cause  of  death 
than  have  the  members  of  the  order.  Their 
need  of  assistance  is  the  same,  whatever  the 
cause  of  death.  To  refuse  them  this  assist- 
ance for  a  cause  over  which  they  have  no 
control  would  not  accord  with  the  expressed 
objects  of  the  order,  and  would  be  contrary 
to  the  spirit  which  professedly  prompted  Its 
organization." 

Had  the  defendant's  pleadings  showed  that 
the  insured,  while  sane,  had  Intentionally 
or  designedly  taken  his  own  life,  they  would 
have  disclosed  an  excepted  cause  of  liability 
within  the  terms  of  the  by-law. 

In  Travelers'  Insurance  Co.  v.  Nlcklas,  88 
Md  470,  41  Atl.  906,  the  provision  In  the 
policy,  upon  which  the  defendant  relied,  was 
as  follows:  "If  the  insured  shall  die  by  sui- 
cide, whether  the  act  be  voluntary  or  involun- 
tary, felonious  or  otherwise,  or  whether  the 
Insured  be  sane  or  insane  at  the  time  of  the 
act,  then.  •  •  •  this  policy  shall  be  null 
and  void  and  of  no  effect,  except  in  the  case 
provided  for  in  the  sixth  section  of  his  poli- 
cy." There  was  no  question  of  Insanity  In 
the  case.  The  evidence  showed  that  the  in- 
sured was  found  dead  on  the  floor  of  his 
bathroom,  fully  dressed,  with  a  pistol  shot 
wound  over  his  right  ear,  and  the  pistol  on 
the  floor  near  by.  The  court,  at  the  instance 
of  the  plaintiff,  instructed  the  jury  "that 
where  death  results  from  a  pistol  shot  wound, 
self-destruction  is  not  to  be  presumed;  but 
the  law  presumes  the  wound  Was  the  result 
of  accident,  and  the  burden  of  proof  is  upon 
the  defendant  to  show,  by  a  preponderance 
of  testimony,  the  wound  was  Intentionally 
self-inflicted,  and  that  it  was  not  the  result 
of  accident,  and  that,  unless  the  jury  find, 
from  the  evidence,  that  the  insured  intention- 
ally shot  himself,  their  verdict  must  be  for 
the  plaintiff."  This  instruction  was  approv- 
ed; the  court  saying:  "We  do  not  under- 
stand that  it  was  seriously  contended  that 
the  propositions  of  law  set  forth  In  this  pray- 
er are  not  sustained  by  authority." 

A  full  discussion  of  suicide  provisions  in 
policies  of  Insurance,  and  a  review  of  the 
decisions  upon  them,  may  be  found  in  2  Ba- 
con on  Benefit  Societies  and  Life  Insurance 
(3d  Ed.).  In  section  336  the  author  says: 
"To  avoid  the  effect  of  these  decisions,  It 
has  become  customary  with  life  insurance 
companies  to  Insert  in  their  policies  a  stipu- 
lation that  the  contract  shall  be  void  if  the 
Insured  shall  'die  by  suicide,  felonious  or 
otherwise,'  'sane  or  insane,'  or  'by  suicide, 
sane  or  Insane.'  These  conditions  have  been 
generally  upheld,  and  successfully  eliminate 
the  element  of  suicide,  so  that  no  kind  or 
degree  of  insanity  will  prevent  the  avoidance 
If  the  Insured  had  the  Intent  to  do  the  act, 
even   though   the  intent  of  an  unbalanced 


mind,  or  realised  the  physical  consequences 
of  his  act" 

Being  of  opinion,  for  the  reasons  stated. 
that  the  defendant's  pleadings  were  insuffi- 
cient and  that  the  judgment  for  the  plain- 
tiff was  properly  entered,  it  will  be  affirmed. 

Judgment  afllrmed;  the  appellant  to  pay 
the  costs  above  and  below. 


MATTHEWS  v.  WHPTEFORD  et  aL 
(Court  of  Appeals  of  Maryland.    Dec.  5,  1912.) 

Appeal  and  Error  (|  1082*)— Coxrax  of  Ap- 
peals—Appeal from  Baltimore  Cacra 
Court— Scope  of  Review. 

Since  a  justice  of  Baltimore  county  bad 
jurisdiction  of  a  landlord's  suit  for  restitution, 
and  the  circuit  court  for  that  county  had  ju- 
risdiction to  review  the  justice's  judgment  tb« 
Court  of  Appeals,  on  appeal  from  the  judgment. 
of  the  circuit  court,  can  only  consider  whether 
that  court  had  jurisdiction  to  render  its  deci- 
sion, and  not  whether  its  decision  wit  correct 
[Ed.  Note. — For  other  cases,  see  Appeal  aad 
Error,  Cent  Dig.  SS  1133-1136,  427Q,  42SB. 
4202;   Dec.  Dig.  1  1082.*] 

Appeal  from  Circuit  Court  Baltimore 
County;   Wm.  H.  Harlan,  Judge. 

Proceedings  by  Dennis  M.  Matthew* 
against  John  S.  Whlteford  and  another. 
From  a  judgment  for  defendants,  plaintiff 
appeals  and  defendants  move  to  *<"»U^«  the 
appeal.     Appeal  dismissed. 

Argued  before  BOYD,  a  J.,  and  BRIS- 
COE, PEARCE,  BURKE,  THOMAS,  and 
STOCKBRIDGE,  JJ. 

Laurie  H.  Riggs  and  J.  Marsh  Matthews, 
both  of  Baltimore,  for  appellant  James  J. 
Archer,  of  Bel  Air,  for  appellees. 

PEARCE,  J.  This  Is  an  appeal  from  the 
circuit  court  for  Baltimore  county.  The  pro- 
ceeding was  Instituted  by  the  appellant  un- 
der section  1  of  article  53  of  the  Code  of 
1912,  before  a  justice  of  the  peace  of  Balti- 
more county,  against  the  appellees,  for  res- 
titution of  the  possession  of  a  farm  In  said 
county  theretofore  leased  by  the  appellant 
to  the  appellees,  for  the  period  of  one  year, 
ending  on  the  28th  day  of  February,  1912. 
The  complaint  of  the  appellant  complied 
with  the  requirements  of  section  1  of  article 
53,  and  summons  was  issued  accordingly  for 
the  appellees,  who  appeared  on  the  day  set 
for  trial,  and  upon  trial  the  justice  rendered 
judgment  in  favor  of  the  plaintiff  for  the 
restitution  of  the  possession  of  the  premises 
demised,  and  costs.  Appeal  was  prayed  from 
that  judgment  and  the  papers  were  sent  up 
to  the  circuit  court  for  Baltimore  county. 
The  docket  entries  In  the  circuit  court  show: 
That  the  papers  sent  up  by  the  justice  were 
filed  with  the  clerk  of  the  court  April  9, 1912. 
That  on  April  11th,  "Petition  and  order  of 
court  thereon  filed,"  but  neither  the  petition 
nor  order  appears  In  the  record.  April  13, 
1912,  "Answer  of  defendants  filed."     April 
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24th,  "Defendants'  defenses  filed."  April  24, 
1912:  "Case  was  heard  by  Judge  Harlan, 
upon  the  written  notice,  lease,  and  letters,  but 
declined  to  hear  the  evidence  bearing  directly 
upon  tbe  written  notice  In  question.  Held 
sub  curia."  May  10,  1912,  "Proceeding  In 
the  above-entitled  case  quashed ;  opinion  and 
order  of  court  filed."  May  21,  1912,  "Order 
for  an  appeal  to  the  Court  of  Appeals  filed." 
September  9,  1912,  "Approved  bond  filed." 
It  appears  from  the  opinion  of  the  court,  In- 
corporated in  the  record,  that  the  court  held 
the  notice  to  quit,  which  was  given  by  the 
appellant  to  the  appellees,  was  defective  in 
that  it  fixed  a  date  for  the  appellees  to  quit 
different  from  that  fixed  by  tbe  lease  as  the 
expiration  of  the  term,  the  lease  being  for 
the  year  ending  February  28,  1912,  and  the 
notice  requiring  the  appellees  to  quit  April 
28,  1912,  and  the  court  held  that  the  tenancy 
was  not  thereby  terminated,  and  that  Juris- 
diction to  order  restitution  of  the  premises 
could  not  be  conferred  on  the  justice  by  the 
clause  in  the  lease  waiving  any  notice  to 
quit.  The  appellees  have  moved  to  dismiss 
the  appeal,  for  want  of  Jurisdiction  in  this 
court  to  review  the  Judgment  of  tbe  circuit 
court  for  Baltimore  county,  tbe  right  of  ap- 
peal therefrom  not  being  given  by  any  stat- 
ute. 

There  can  be  no  question  that  the  Justice 
was  in  the  exercise  of  his  rightful  jurisdic- 
tion to  hear  and  determine  tbe  complaint, 
and  that  the  circuit  court  of  Baltimore  coun- 
ty had  Jurisdiction  on  appeal  to  review  the 
judgment  of  the  justice.  It  is  equally  clear 
that  in  reviewing  the  judgment  of  tbe  jus- 
tice, the  circuit  court  had  power  to  decide 
upon  the  sufficiency  of  the  notice  to  quit,  and 
also  of  the  effect  of  the  clause  in  the  lease 
waiving  any  notice  to  quit.  It  is  firmly  set- 
tled by  numerous  decisions  that  the  only 
question  in  such  cases  which  this  court  can 
consider  is  wbether  the  circuit  court  had  the 
right  to  decide  what  it  did  decide,  and  that 
we  cannot  consider  whether  It  decided  right- 
ly or  not  Rayner  v.  State,  62  Md.  368; 
Clark  v.  Vannort,  78  Md.  221,  27  Atl  982; 
Mining  Company  v.  Midland  Company,  99 
Md.  506,  58  Atl.  217;  Smith  Premier  Co.  v. 
Westcott,  112  Md.  146,  75  Atl.  1052;  Queen 
v.  State,  116  Md.  678,  82  Atl.  656. 

The  appeal  must  therefore  be  dismissed. 

Appeal  dismissed  with  costs  to  the  appel- 
lees above  and  below. 


BOARD  OF  COMRS  OF  HOWARD  COUN- 
TY v.  PINDELL. 

(Court  of  Appeals  of  Maryland.    Dec.  5, 1912.) 

1.  Highways    (1  213*)— Injuries  from  DE- 
FECT—TBIAIt-QUESTION  FOB  JUBY. 

On  conflicting  evidence,  in  an  action  against 
a  county  for  damages  for  injuries  to  plaintiffs 
person,  horse,  wagon  and  harness  from  a  de- 


fective  road,   held,   that   the   question  of  de- 
fendant's liability  was  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent  Dig.  f{  535-537;   Dec.  Dig.  |  21S>] 
2.  Damages  (|  208*)— Injubies  fbom  Defect 
—Question  fob  Jury  —  Pebmanent  Inju- 
bies. 

In  an  action  for  personal  injuries  from  a 
defective  highway,  held,  on  the  evidence,  that 
whether  plaintiff's  injuries,  if  any,  were  per- 
manent and  calculated  to  disable  her  from  en- 
gaging in  employment  for  which  she  would 
otherwise  have  been  qualified,  was  for  the  jury. 
[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  M  54,  64,  68.  132,  144,  145,  205, 
220,  533,1534;   Dec  DigT|  208.*] 

8.  TSIAI.  (I  203*)— INSTBUOTIONB  —  THEORIES 

of  Case. 

In  an  action  against  a  county  tor  injuries 
to  plaintiff's  person,  horse,  and  wagon  from 
a  defective  highway,  the  evidence  was  conflict- 
ing on  all  material  questions  of  fact  and  de- 
fendant requested  instructions  that  if  the  hole 
in  the  road,  if  any,  in  which  plaintiff's  horse 
stepped  before  he  fell,  was  caused  by  heavy 
rains  and  usual  thawing,  plaintiff  could  not  re- 
cover, unless  defendant  had  sufficient  time  to 
have  had  notice  of  such  defect  by  the  exercise 
of  ordinary  diligence,  so  as  to  have  repaired 
it  before  the  accident,  and  that  if  plaintiffs 
horse  stepped  into  a  hole  which  could  not  have 
been  seen  by  a  traveler  along  the  road,  defend- 
ant had  no  notice  of  it,  and  could  not  have 
learned  of  it  by  the  exercise  of  due  diligence, 
and  was  not  liable.  Held,  that  refusal  to  so 
charge  was  erroneous,  in  that  It  took  defend- 
ant's theory  of  the  case  from  the  jury. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  U  477-479 ;    Dec.  Dig.  |  203.*] 

4.  Tbial  (I  260*)— Requested  Instructions 

— Instbuction  Already  Given. 

The  rejection  of  a  prayer  which  is  sub- 
stantially the  same  as  one  already  given  is  not 
reversible  error. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  |f  651-659;   Dec.  Dig.  |  260.*] 

Appeal  from  Circuit  Court,  Anne  Arundel 
County;  Jas.  R.  Brashears,  Judge. 

Action  by  Antionette  Pindell  against  the 
Board  of  County  Commissioners  of  Howard 
County.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Reversed,  and  new  trial  granted. 

Argued  before  BOYD,  C.  J.,  and  BRISCOE, 
PEARCE,  BURKE,  THOMAS,  PATTISON, 
and  STOCKBRIDGE,  JJ. 

Robert  Moss,  of  Annapolis,  for  appellant 
John  O.  Rogers,  of  Ellicott  City,  for  appellee. 

BRISCOE,  J.  The  record  in  this  case  pre- 
sents the  defendant's  exception  to  the  ruling 
of  tbe  court  below  in  granting  the  plaintiff's 
first  and  second  prayers,  in  rejecting  tbe  de- 
fendant's first,  second,  third,  fourth,  sixth, 
tenth,  and  eleventh  prayers,  and  In  overrul- 
ing the  defendant's  special  exceptions  to  the 
granting  of  tbe  plaintiff's  first  and  second 
prayers.  The  defendant's  fifth,  seventh, 
eighth,  twelfth,  thirteenth,  and  fourteenth 
prayers  were  granted  as  offered,  and,  the 
judgment  being  In  favor  of  the  plaintiff,  the 
defendant  brings  this  appeal. 

The  snit  was  instituted  by  the  plaintiff 
against  the  defendant  tbe  county  commis- 
sioners   of   Howard   county,    In   the   circuit 


•For  other  easea  sea  mud*  topic  and  Motion  NUMBER  In  Dec.  Dig.  A  Am.  Dig.  Koy-No.  Serlaa  ft  Rap'r  Indexes 

Digitized  by  VjVJOy  It. 


1042 


86  ATLANTIC  REPORTER 


(Mi 


court  of  that  county,  but  was  subsequently 
removed  to  the  circuit  court  for  Anne  Arun- 
del county,  where  upon  trial  the  plaintiff  re- 
covered a  Judgment  of  $600  and  costs. 

The  declaration  contains  two  counts,  and 
the  suit  was  brought  to  recover  damages  for 
personal  injuries  received  by  the  plaintiff 
and  for  injuries  to  her  horse,  wagon,  and 
harness  while  driving  on  one  of  the  public 
highways  of  Howard  county,  commonly  called 
"the  Beech  wood  avenue,"  in  the  First  elec- 
tion district  of  that  county.  The  declaration 
avers  that  the  county  commissioners  negli- 
gently allowed  and  permitted  the  county  road 
where  the  accident  happened  to  be  and  to 
remain  out  of  repair  and  in  an  unsafe  and 
dangerous  condition ;  that  the  plaintiff  while 
driving  along  this  highway  using  due  care 
and  caution  was  thrown  from  the  vehicle  in 
which  she  was  driving  and  painfully  injured, 
and  her  horse,  then  being  driven  and  draw- 
ing the  vehicle,  was  badly  cut  and  injured  by 
reason  of  his  having  trod  into  a  large  and 
dangerous  hole  in  the  road  maintained  by  the 
defendant  corporation,  which  hole  was  well 
known  by  the  defendant  to  exist,  yet  the  de- 
fendant did  not  repair  the  bole  and  the  dan- 
gerous place,  but  permitted  it  to  remain  so 
unrepaired  and  unfixed,  well  knowing  the 
same  to  be  a  dangerous  place  and  a  constant 
menace  to  those  driving  along  and  using  the 
road.  The  second  count  relates  to  the  in- 
Jury  to  the  person,  the  damage  to  the  vehicle 
and  horse,  and  the  same  negligence  is  averred 
as  in  the  first  count. 

[1]  The  plaintiff  testified  that  on  or  about 
the  15th  of  February,  1910,  while  being  driv- 
en by  a  colored  boy  In  a  phaeton  on  the  pub- 
lic road  where  the  accident  occurred,  her 
horse  suddenly  plunged  in  a  mud  hole,  and 
she  was  thrown  on  the  dashboard,  then  back 
again,  and  then  out  against  the  wheel ;  that 
tbe  hole  was  a  deep  one,  but  she  had  no  idea 
of  its  size  or  depth ;  that  the  horse  was  now 
valueless,  and  that  the  harness  and  vehicle 
were  injured ;  that  she  was  bruised  and  be- 
gan to  suffer  with  pain  in  her  bip,  and  had  to 
give  up  teaching  for  nine  days,  and  one  year 
later,  consulted  a  physician,  and  had  to  wear 
a  plaster  case  from  that  time  until  now. 
She  farther  testified  that  tbe  road  bad  been 
left  in  an  unfinished  condition  in  the  fall  of 
1900,  and  no  work  had  been  done  on  the  road 
from  that  time  to  the  day  of  the  accident, 
and  it  was  filled  with  mud,  and  you  could 
not  tell  what  was  there ;  that  at  the  time  of 
the  accident  Mr.  Grovenoe  Hanson,  one  of 
the  county  commissioners,  drove  up,  and  ex- 
claimed, "Did  you  ever  see  such  a  terrible 
road?"  and  that  when  her  team  left  the 
macadam  road  and  had  gone  about  20  feet, 
going  upgrade  very  slowly,  the  horse  fell. 
Upon  cross-examination  she  testified  that 
she  had  been  over  the  road  four  or  five  times 
that  winter ;  that  she  went  to  see  Dr.  Riley 
on  the  11th  of  February,  and  had  been  there 
three  or  four  times  since;   that  she  lost  no 


time,  and  did  not  employ  any  one  to  teach  fot 
her. 

The  colored  boy  who  drove  the  vehicle  oa 
the  day  of  the  accident  testified:  That  after 
leaving  the  macadam  road,  and  going  20  feet 
upgrade,  all  at  once,  while  the  horse  to 
walking,  he  went  down  and  struggled,  axl 
when,  "I  got  him  out  of  the  hole  help  came. 
The  hole  was  as  deep  as  my  arm  and  abcu 
six  or  eight  Inches  wide."  That  tbe  hole  wu 
filled  with  water,  and  It  was  in  the  day-thce. 
That  he  could  see  nothing  there  to  show  that 
it  was  dangerous.  That  the  plaintiff  Wis 
thrown  out  and  he  went  to  the  horse.  Sir 
was  down  in  the  mud  and  the  shaft  stra;- 
was  broken.  The  road  there  was  all  right 
but  the  whole  road  was  muddy.  He  fnrtlhrr 
testified  on  cross-examination  that  the  hofe 
was  deep;  that  he  could  tell  by  tbe  horse* 
knee;  that  both  feet  went  down,  one  deeper 
than  the  other. 

Dr.  Riley,  who  attended  the  plaintiff,  tes- 
tified, in  substance,  that  the  plaintiff  had 
been  compelled  to  wear  a  plaster  case,  but 
that  he  did  not  consider  the  Injury  perma- 
nent 

Miss  Pindell,  a  sister  of  the  plaintiff,  tes- 
tified that  her  sister  was  well  and  strong 
before  the  accident,  but  that  since  that  time 
she  was  practically  an  invalid,  unable  to  do 
home  work,  or  to  attend  to  her  ordinary 
duties  and  that  she  had  lost  flesh. 

On  the  part  of  the  defendant,  Mr.  Hanson 
one  of  the  county  commissioners,  testified 
that  he  rode  over  the  road  where  the  acci- 
dent occurred  twice  a  week ;  that  tbe  state 
had  macadamized  the  road  except  about  600 
feet,  and  this  had  been  graded,  rounded  up, 
rolled,  and  left  in  a  smooth  and  nice  condi- 
tion In  the  fall  of  1909 ;  that  it  was  a  good 
road  in  the  month  of  December,  and  was  in 
fairly  good  condition  up  to  the  tune  of  the 
thaw;  that  on  the  day  of  the  accident  in 
returning  from  Elllcott  City,  he  rode  up  to 
the  road,  where  he  overtook  Miss  Pindell: 
that  the  road  was  upgrade  and  macadam, 
and  that  he  followed  her  team  to  the  end  at 
the  macadam,  and  it  struck  muddy  road: 
that  he  beard  her  horse  wheeze,  then  the 
horse  suddenly  turned  and  fell.  The  colored 
boy,  who  was  driving,  jumped  out.  Then 
Miss  Pindell  jumped  out,  and  went  up  In  the 
path  at  the  side  of  the  road,  and  Miss  PlndeH 
said  to  the  boy,  "Why  didn't  you  carry  out 
my  Instructions,  and  put  on  the  horse's  col- 
lar, Instead  of  the  breast  strap?"  The  condi- 
tion of  the  road  had  never  been  complained 
of.  At  the  time  of  the  accident  the  mod  It 
tbe  road  was  six  or  seven  inches  deep,  and 
the  road  was  In  good  condition,  and  that 
there  were  no  holes  except  the  rata  usually 
made  by  wagon  wheels  in  a  dirt  road. 

The  witness  Kreager,  who  saw  the  acci- 
dent, testified  that  Miss  Pindell  placed  her 
hand  on  the  wheel  and  jumped  out :  that  be 
did  not  see  any  mud  on  her,  and  that  sbe 
did  not  fall  oat;  that  the  road  at  that  point 
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was  SO  feet,  and  that  he  saw  no  hole,  al- 
though he  looked  for  it,  and  could  have  seen 
one  had  there  been  one,  and  that  be  used  the 
road  twice  a  day 'going  to  and  from  work, 
and  that  there  was  no  worse  than  other 
parts  of  the  road. 

George  Artcr,  a  witness  for  the  defendant, 
who  also  saw  the  accident,  testified  that  he 
used  the  road  with  a  pair  of  mules,  and  it 
was  all  right,  except  muddy. 

The  witness  Turner,  who  lived  near  the 
road,  testified  that  he  used  the  road  at  least 
four  times  a  day  going  in  vehicles  to  and 
from  the  depot;  that  he  was  over  it  five 
minutes  before  the  accident  and  saw  no  hole ; 
that  the  road  was  no  worse  that  day  than 
any  other  time;  that  it  was  muddy;  that 
this  road  had  been  harrowed,  dragged,  shap- 
ed op,  and  rolled  the  previous  fall  and  left 
in  a  fine  condition ;  that  the  road  was  wide 
at  that  point,  and  that  no  grading  had  been 
done  there,  nor  had  any  stone  been  taken 
out  there  that  could  leave  a  hole  of  any  size ; 
that  he  had  his  teams  employed  on  the  road, 
and  was  there  In  person  daily,  while  work 
was  going  on,  and  that  he  was  well  and 
thoroughly  acquainted  with  the  road.  There 
was  a  slight  fill  at  that  point  from  two  to 
six  inches  but  no  more. 

The  witness  Mullln  testified  that  he  used 
the  road  frequently  hauling  over  it ;  that  he 
saw  no  hole;  that  the  road  where  the  acci- 
dent happened  was  in  no  worse  condition 
than  other  parts  of  the  road. 

There  was  also  testimony  to  the  effect  that 
no  complaint  had  been  made  or  reported  to 
the  county  commissioners  as  to  the  bad  con- 
dition of  the  road. 

There  being  then  a  clear  conflict  in  the 
evidence  in  this  case  upon  the  material  ques- 
tions of  fact,  the  case  was  one  for  the  Jury, 
and  the  court  committed  no  error  in  reject- 
ing the  defendant's  first,  second,  third,  and 
fourth  prayers,  which  were  in  the  nature  of 
a  demurrer  to  the  evidence. 

The  plaintiff's  first  prayer,  although  some- 
what Involved,  we  think  sufficiently  stated 
the  law  as  applicable  to  the  plaintiff's  theory 
of  the  case.  A  somewhat  similar  prayer  was 
approved  by  this  court  in  Hartford  County  v. 
Hause,  106  Md.  444,  67  Atl.  273,  as  present- 
ing the  law  applicable  to  the  plaintiff's  the- 
ory of  the  case.  The  defendant's  first  pray- 
er, however,  In  that  case,  was  amended  so 
as  to  submit  the  law  bearing  upon  the  de- 
fendant's theory  of  the  case.  It  was  grant- 
ed as  amended  and  approved  by  this  court 
[2]  We  find  no  error  in  the  ruling  of  the 
court  In  granting  the  plaintiffs  second  pray- 
er as  to  the  measure  of  damages.  There 
was  a  conflict  in  the  evidence  as  to  the  na- 
ture and  character  of  the  injury,  if  the  Jury 
found  there  bad  been  an  Injury  to  the  plain- 
tiff, and  the  question,  "Whether  the  same 
was  in  its  nature  permanent  and  how  far, 
If  at  all,  It  was  calculated  to  disable  her 
from  engaging  in  employment  for  which,  in 


the  absence  of  such  injury,  she  would  have 
been  qualified,"  was  properly  left  to  the  find- 
ing of  the  Jury.  The  verdict  in  the  case  was 
not  excessive,  and  the  defendant  could  not 
have  been  injured  by  the  granting  of  this 
prayer. 

The  court  could  not  say  under  the  evidence 
in  the  case  as  a  matter  of  law  that  there 
was  no  evidence  of  permanent  injury.  The 
special  exception  to  this  prayer  was  also 
properly  overruled. 

[3]  We  think  there  was  error  in  rejecting 
the  defendant's  sixth  prayer,  which  submit- 
ted the  defendant's  theory  of  the  case  to 
the  finding  of  the  jury.  The  prayer  is  as 
follows:  "If  the  jury  find  from  the  evidence 
that  the  bole  in  the  road  complained  of,  if 
they  find  there  was  a  hole  in  the  road,  in 
which  the  plaintiff's  horse  stepped  before  he 
fell,  and  shall  find  that  said  defect  in  the 
road  was  caused  by  the  heavy  rains  and  the 
thawing  usual  in  February,  the  plaintiff  is 
not  entitled  to  recover,  unless  the  jury  shall 
find  that  the  defendant  had  sufficient  time 
to  have  acquired  notice  of  said  defect  in  the 
said  road  by  the  exercise  of  ordinary  dili- 
gence so  as  to  have  repaired  the  hole  in  the 
road  before  the  accident  complained  of,  and 
in  this  connection  the  jury  are  entitled  to 
take  into  consideration  all  the  surrounding 
circumstances."  Practically  the  same  pray- 
er was  approved  by  this  court  in  Hause  Case, 
106  Md.  444,  67  Atl.  273,  as  presenting  the 
theory  of  the  defendant's  case.  In  Eureka 
Fertilizer  Co.  v.  Baltimore  Copper  Co.,  78 
Md.  179,  27  Atl.  1035,  this  court  said  the  case 
presented  opposite  and  conflicting  theories 
founded  upon  the  opposite  and  conflicting 
evidence  Introduced  by  the  contesting  par- 
ties, and  each  of  these  parties,  if  the  evi- 
dence supported  his  theory,  was  entitled  up- 
on making  such  a  request  to  have  the  legal 
principles  involved  In  that  theory  announced 
to  the  jury  upon  a  hypothetical  statement  of 
the  facts  upon  which  it  was  founded.  In 
the  Eureka  Case  the  judgment  was  reversed 
and  a  new  trial  was  awarded,  and  the  court 
said  the  result  was  that  the  defendant's  the- 
ory was  eliminated  from  the  case,  though 
both  that  theory  and  the  plaintiff's  were  en- 
titled to  be  passed  on  by  the  jury.  This  was 
not  only  error,  but  was  injurious  to  the  ap- 
pellant The  facts  of  the  case  at  bar  bring 
it  directly  within  the  rulings  in  the  Eureka 
Case,  supra,  and  other  cases  decided  by  this 
court  Deford  v.  Dryden,  46  Md.  248;  Cor- 
bett  v.  Wolford,  84  Md.  426,  35  Atl.  1088; 
Singer  Sewing  M.  Co.  v.  Lee,  105  Md.  673, 
66  Atl.  628;  Caledonian  Ins.  Co.  v.  Traub, 
86  Md.  98,  37  Atl.  782. 

The  defendant's  tenth  prayer  was  also  re- 
jected. It  is  as  follows:  "If  the  jury  shall 
find  from  the  evidence  that  the  plaintiff's 
horse  while  being  driven  by  the  plaintiff's 
driver  attached  to  the  vehicle  in  which  the 
plaintiff  was  seated  stepped  into  a  bole  in 
the  road  as  testified  to  in  this  case,  which 
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hole  had  a  depth  of  about  two  feet,  and  fell 
down  and  threw  the  plaintiff  from  the  vehi- 
cle, and  Injured  the  plaintiff,  and  the  vehicle, 
harness,  and  horse,  and  shall  further  And 
that  said  hole  in  the  road  could  not  be  seen 
by  a  traveler  passing  along  said  road,  and 
that  the  defendant,  the  county  commission- 
ers, had  no  notice  directly  or  indirectly  of 
said  hole  being  in  the  said  road,  and  could 
not  have  learned  of  said  hole  being  in  the 
road  by  exercise  of  due  diligence,  then  the 
verdict  of  the  Jury  must  be  for  the  defend- 
ant" This  prayer  contained  material  ques- 
tions to  be  passed  on  by  the  Jury,  and  It  was 
error  to  have  rejected  this  prayer. 

The  defendant's  sixth  and  tenth  prayers, 
however,  It  will  be  seen  presented  the  theory 
of  the  defendant's  case,  and  practically  sub- 
mitted the  same  questions.  The  granting  of 
either  of  these  prayers,  In  connection  with 
the  plaintiff's  granted  prayers,  would  have 
covered  the  law  of  the  case,  but  the  rejection 
of  both  eliminated  entirely  the  defendant's 
theory  of  the  case  from  the  consideration  of 
the  Jury.  Whiteford  v.  Burckmyer,  1  Gill, 
127,  39  Am.  Dec.  640;  Adams  v.  Capron,  21 
Md.  205,  88  Am.  Dec.  666;  Jackson  v.  Jack- 
son, 80  Md.  192,  30  Atl.  752;  Hlggins  v. 
Carlton,  28  Md.  139,  92  Am.  Dec.  666;  Day 
v.  Day,  4  Md.  262. 

[4]  It  Is  well  settled  that,  where  the  grant- 
ed prayers  contain  the  law  of  the  case,  the 
judgment  will  not  be  reversed,  if  other  pray- 
ers, although  correct,  are  rejected,  and  this 
is  so  because  the  law  of  the  case  has  been 
sufficiently  covered  by  the  granted  prayers. 
Insurance  Co.  v.  Robinson,  115  Md.  420,  80 
Atl.  1085 ;  Regester  v.  Medcalf ,  71  Md.  528, 
18  Atl.  966;  Balto  v.  Pendleton,  15  Md.  12 ; 
2  Poe,  Pleading  and  Practice,  §§  292,  292A; 
Rosenkovitz  v.  United  Ry.  &  Elec.  Co.,  108 
Md.  306,  70  Atl.  108.  Nor  would  it  be  re- 
versible error  to  reject  a'  prayer  which  Is 
substantially  the  same  as  an  Instruction  al- 
ready given.  Caledonian  Fire  Ins.  Co.  v. 
Traub,  86  Md.  98,  37  Atl.  782;  Goodman  v. 
Sapersteln,  115  Md.  684,  81  Atl.  695.  There 
was  no  error  In  the  ruling  of  the  court  in 
rejecting  the  defendant's  eleventh  prayer,  pr 
In  overruling  the  special  exceptions  to  the 
plaintiff's  prayers. 

No  point  was  made  as  to  the  defendant's 
fifth,  seventh,  eighth,  ninth,  twelfth,  thir- 
teenth, and  fourteenth  prayers,  and  they  ap- 
pear to  have  been  granted  without  objection. 
The  principles  of  law  applicable  to  this  char- 
acter of  case  have  been  so  recently  applied 
and  passed  upon  by  this  court  that  we  deem 
it  unnecessary  to  discuss  them  here,  but  re- 
fer to  some  of  the  adjudged  cases,  where  the 
principles  are  announced  and  settled.  Hart- 
ford County  ▼.  Hause,  106  Md.  444,  67  Atl. 
273;  Adams  v.  Somerset  County,  106  Md. 
203,  66  Atl.  695;  County  Com'rs  v.  Wilson, 
97  Md.  207,  54  Atl.  71,  56  Atl.  596 ;  County 
Com'rs  v.  Blackburn,  105  Md.  226,  66  Atl. 


31.  For  the  error  to  rejecting  the  defend- 
ant's sixth  and  tenth  prayers,  the  judgment 
will  be  reversed,  and  a  new  trial  will  be 
granted. 

Judgment  reversed,  and  new  trial  awarded, 
with  costs  to  the  appellant. 


HERRMAN  et  aL  v.  COMBS. 

(Court  of  Appeals  of  Maryland.    Dec  5,  1012.) 

1.  Tbial  (J  420*)— Exceptions— Waivkh. 

An  exception  to  the  overruling  of  a  prayer 
made  at  the  close  of  plaintiff's  testimony,  that 
there  was  no  evidence  entitling  plaintiff  to  re- 
cover, was  waived  where  the  prayer  was  re- 
newed at  the  close  of  the  case  after  defendants 
had  proceeded  with  testimony  in  their  own  be- 
half. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  5  983 ;   Dec.  Dig.  i  420.*] 

2.  Tbial  (|  45*)— Evidence— Adhissibxutt. 

In  an  action  on  a  note,  an  objection  to  a 
question  whether  a  third  party  had  loaned  the 
defendants  any  money,  and,  if  so,  when,  was 
properly  sustained  where  there  was  no  offer  to 
show  the  materiality  of  such  inquiry. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §§  110-114;  Dec,  Dig.  §  45.*] 

3.  Bills   and   Notes   (J   503*)— Etidkncb— 
Want  of  Consideration. 

In  an  action  between  the  original  parties 
on  a  note,  it  was  error  to  exclude  evidence  that 
the  note  was  given  for  a  debt  which  had  been 
discharged  by  a  release,  since  lost  with  the  un- 
derstanding that  It  should  be  destroyed  if  the 
lost  release  were  found,  and  to  exclude  other 
related  evidence  of  circumstances  attending  tbe 
execution  of  the  note  and  bearing  on  its  con- 
sideration ;  snch  evidence  being  in  effect  proof 
of  want  of  consideration  and  admissible  under 
Code  Pub.  Civ.  Laws,  art  13,  K  47,  77,  provid- 
ing that  total  or  partial  failure  of  consideration 
is  a  defense  against  persons  not  holders  in  doe 
course. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  U  1733-1739;  Dee.  Dig.  | 
503. »] 

4.  Bills  and  Notes  (|  537*)— Exclusion  or 
Evidence — Release. 

In  an  action  between  the  original  parties 
to  a  note,  claimed  by  defendant  to  have  been 
given  for  a  debt  from  which  she  had  been  dis- 
charged by  a  release,  since  lost  the  understand- 
ing being  that  the  note  should  be  destroyed  if 
tbe  release  were  found,  it  was  error  to  exclude 
the  release  and  the  circumstances  of  its  execu- 
tion from  evidence  on  the  assumption  that  it 
was  either  a  forgery  or  obtained  by  improper 
means ;  these  questions  being  for  the  jury  and 
not  for  the  court 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes.  Cent  Dig.  f|  1862-1894;  Dec.  Dig.  | 
637.*] 

5.  Bills  and  Notes  (|  511*}— Evidence— Re- 
lease or  Debt. 

Where,  In  an  action  on  a  note  given  for  a 
debt  due  a  deceased  person,  the  defendant 
claimed  that  deceased  gave  her  a  release  which 
recited  that  the  money  for  which  the  note  was 
given  was  given  to  defendant  as  a  gift  and  was 
intended  to  compensate  her  for  services  render- 
ed while  she  lived  at  his  house,  evidence  that 
defendant  lived  with  deceased  a  number  of 
years  and  did  certain  work  for  him  was  ma- 
terial. . 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes.  Cent  Dig.  |f  1760-1770;  Dec  Dig.  | 
611.*] 
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6.  Trial    (I    89*)— Evidence  —  Release    of 
Debt. 

Where,  in  an  action  on  a  note,  a  defendant 
claimed  that  the  note  was  to  be  destroyed  if  a 
lost  release  given  of  the  original  debt  should 
be  fonnd,  it  was  improper  to  strike  out  her  tes- 
timony that  she  and  her  husband  on  being  re- 
quested to  give  a  new  note  replied  that  they 
found  the  release  and  could  not  give  a  new 
note. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §|  228-234 ;   Dec.  Dig.  f  89.*] 

7.  Trial  (|  62*)— Obdeb  or  Pboof— Rebut- 
tal. 

It  was  error  to  permit  plaintiff  to  testify 
in  rebuttal,  after  defendants  had  closed  their 
case,  as  to  new  matter  upon  which  defendants 
were  denied  the  right  to  introduce  evidence. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  if  148-160 ;    Dec.  Dig.  |  62.*] 

8.  Tbiai.   (f  64*)— Obdeb  or  Pboof—  Surbe- 
buttal. 

It  was  error  to  refuse  to  permit  defendants 
in  surrebuttal  to  introduce  evidence  on  new 
matter  introduced  by  plaintiff  in  rebuttal. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  154,  155 ;  Dec  Dig.  {  64.*] 

9.  Bills    and   Notes    ({   489*)— Pleadings 
and  Pboof— Sionatube. 

Where  the  signatures  to  the  note  sued  on 
-were  not  denied  in  the  pleas,  plaintiff  was  re- 
lieved under  the  express  provisions  of  Code 
Pub.  Civ.  Laws,  art  75,  I  24,  subsec.  108, 
from  any  necessity  of  proving  the  signatures. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  if  1587-1642;  Dec.  Dig.  | 
489.*] 

Appeal  from  Circuit  Court,  Baltimore 
County ;   W.  H.  Harlan,  Judge. 

Action  by  Eliza  Combs  against  J.  Henry 
Hen-man  and  another.  From  judgment  for 
plaintiff,  defendants  appeal.  Reversed,  and 
new  trial  awarded.  Defendants  excepted  to 
the  granting  of  plaintiff's  first  prayer  and 
to  the  overruling  of  defendants'  first  prayer, 
which  prayers  are  as  follows: 

"Plaintiff's  First  Prayer.  The  plaintiff 
prays  the  court  to  Instruct  the  Jury  that  if 
they  should  find  from  the  evidence  that  J. 
Henry  Herrman  and  Caroline  Herrman  signed 
and  delivered  'the  note  offered  in  evidence, 
and  should  further  find  that  either  at  the 
time  of  the  delivery  of  said  note,  or  any 
time  prior  thereto,  the  defendants,  or  either 
of  them,  received  from  the  plaintiff  the  $2,- 
000  represented  by  said  note,  then  their  ver- 
dict should  be  for  the  plaintiff.    (Granted.)" 

"Defendants'  First  Prayer.  The  defend- 
ants pray  the  court  to  instruct  the  jury  that 
there  is  no  evidence  legally  sufficient  in  this 
cause  to  entitle  the  plaintiff  to  recover  against 
these  defendants,  and  therefore  their  verdict 
must  be  in  favor  of  the  defendants.  (De- 
nied.)" 

Argued  before  BOYD,  C.  J.,  and  BRIS- 
COE, PEAROE,  BURKE,  THOMAS,  PATTI- 
SON,  and  STOCKBRIDGE,  JJ. 

Edward  t>.  Ward,  of  Baltimore,  for  appel- 
lants. Robert  F.  Stanton  and  Z.  Howard 
Isaac,  both  of  Baltimore,  for  appellee. 


PEARCE,  J.  This  is  an  action  brought  by 
the  appellee  in  the  circuit  court  for  Balti- 
more county  upon  the  following  note:  "$2,- 
000.  Gardenville,  February  1,  1908.  Two 
years  after  date  we  promise  to  pay  to  the 
order  of  Eliza  Combs  two  thousand  dollars 

at value  received.    J.  Henry 

Herrman.     Caroline  Herrman.     No 

Due  with  Interest"  Eighteen  exceptions 
were  taken  to  the  rulings  upon  the  evidence 
and  two  to  the  rulings  upon  the  prayers; 
the  first  exception  being  to  the  rejection  of 
a  prayer  to  take  the  case  from  the  jury  at 
the  close  of  the  plaintiff's  evidence,  and  the 
twentieth  to  the  rulings  on  the  prayers  at 
the  close  of  the  case.  The  narr.  contained 
the  common  counts  for  money  payable  and 
a  special  count  upon  the  note,  and  the  pleas 
were  the  general  issue.  There  was  a  ver- 
dict for  plaintiff  and  judgment  thereon  for 
$2,060,  from  which  the  defendants  have  ap- 
pealed. 

[1]  At  the  trial,  there  was  an  agreement 
of  counsel  that  Mr.  Stanton,  counsel  for 
plaintiff,  had  in  his  possession  the  original 
note  filed  with  the  narr.,  which  had  been 
withdrawn  under  an  order  of  court,  and  this 
note  waa  offered  in  evidence  and  read  to  the 
jury,  and  the  plaintiff  rested.  Thereupon 
the  defendant  submitted  a  prayer  that  there 
was  no  evidence  legally  sufficient  to  entitle 
the  plaintiff  to  recover,  which  was  rejected, 
and  this  constitutes  the  first  exception ;  but 
as  this  prayer  was  renewed  at  the  close  of 
the  case,  after  defendants  had  proceeded 
with  testimony  in  their  own  behalf,  that  ex- 
ception was  thereby  waived. 

[2]  J.  Henry  Herrman,  being  sworn,  testi- 
fied that  Garonne  Herrman  was  his  wife, 
and  before  their  marriage  lived  with  her  un- 
cle John  Combs,  the  husband  of  the  plaintiff, 
but  now  deceased  in  January,  1909.  He  was 
then  asked,  "Will  you  tell  us  whether  or  not 
you,  or  your  wife,  or  both  of  you,  borrowed 
any  money  from  Mr.  Combs,  and,  if  so, 
when?"  to  which. the  plaintiff  objected,  and 
the  objection  was  sustained,  and  this  is  the 
second  exception.  This  question  was  asked 
without  any  proffer  of  testimony  to  show 
how  that  inquiry  could  be  relevant  or  mate- 
rial in  a  suit  for  money  alleged  to  be  due 
Eliza  Combs,  and  at  that  stage  of  the  case 
the  ruling  was  correct 

[3]  The  witness  then  further  testified  that, 
at  the  time  of  the  death  of  John  Combs, 
neither  he  nor  his  wife  owed  anything  to 
Eliza  Combs,  and  he  was  then  asked  "to  ex- 
plain to  the  Jury  why  that  note  was  given, 
and  when,  and  all  the  circumstances  connect- 
ed with  the  giving  of  it,"  counsel  for  de- 
fendants stating  to  the  court  "that  they  ex- 
pected to  prove  that  about  1887.  John  Combs, 
plaintiff's  husband,  loaned  the  defendants  $2, 
500 ;  that  In  1895  they  paid  him  $500  on  ac- 
count, leaving  due  $2,000 ;  that  in  1905  John 
Combs  gave  the  female  defendant  a  paper 
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releasing  her  from  the  payment  of  this  bal- 
ance; that,  after  John  Combs'  death,  the  plain- 
tiff, who  was  his  executrix,  demanded  from 
the  defendants  the  money  borrowed  from  her 
husband,  and,  when  told  by  them  that  Mrs. 
Herrman  had  a  release  which  had  been  mis- 
laid, she  suggested  that  they  give  her  a  note 
for  the  $2,000,  as  though  the  money  was  due 
her  Individually,  and  that  if  the  lost  receipt 
was  found  the  note  could  be  destroyed  and 
they  need  not  pay  the  $2,000 ;  that  this  sug- 
gestion was  accepted,  and  the  note  In  suit 
was  given  accordingly."  This  question  and 
proffer  was  objected  to,  and  the  court  refus- 
ed to  permit  the  question  to  be  answered. 
This  constitutes  the  third  exception. 

This  was  in  effect  an  offer  to  prove  that 
there  was  no  consideration  whatever  for  the 
note  in  suit,  and  under  sections  47  and  77  of 
article  13  of  the  Code  of  1912,  total  or  par- 
tial failure  of  consideration  is  a  defense 
against  any  person  not  a  holder  in  due 
course.  We  think  it  is  quite  clear,  in  vieie 
of  the  proffer  made  in  connection  with  the 
question  propounded,  that  there  was  error  In 
this  ruling.  It  has  been  held  in  numerous 
cases  In  this  court  that,  in  suits  between  the 
payee  and  maker  of  a  note,  the  parties  may 
show  all  the  facts  and  circumstances  sur- 
rounding its  execution  and  relating  to  the 
existence  of  a  consideration,  although,  where 
a  consideration  is  shown,  the  legal  import 
and  operation  of  the  note,  as  such,  cannot 
be  controverted  by  parol  testimony.  Cline  v. 
Miller,  8  Md.  275;  Ingersoll  v.  Martin,  58 
Md.  72,  42  Am.  Rep.  822 ;  Bradford  v.  Har- 
ris, 77  Md.  154,  26  AtL  186 ;  Spies  v.  Rosen- 
stock,' 87  Md.  16,  39  AtL  268;  Fisher  v. 
Diehl,  94  Md.  112,  60  AH.  432;  Burke  ▼• 
Smith,  111  Md.  627,  75  AtL  114.  The  lan- 
guage of  Hie  court  In  Spies  v.  Rosenstock, 
supra,  may  be  cited  in  illustration  of  the 
principle  declared  in  all.  It  was  there  said: 
"The  defendant  was  permitted  to  state  the 
circumstances  under  which  Hie  note  was  giv- 
en. It  is  clear  there  was  no  error  in  this  rul- 
ing, for  it  is  settled  that  as  between  two 
immediate  parties,  aB  here,  between  Hie  mak- 
er and  payee,  while  Hie  note  itself  is  prima 
facte  evidence  of  the  consideration,  Hie  ques- 
tion of  consideraUon  is  always  open." 

The  fourth  exception  was  to  the  refusal 
to  permit  Hits  question,  "Now,  Mr.  Herrman, 
tell  us  when  this  note  was  signed." 

The  fifth  exception,  after  this  witness, 
without  objection,  had  said  Hie  note  was  ex- 
ecuted at  his  home,  was  to  the  refusal  to 
permit  this  quesHon:  "You  say  there  was  no 
consideration  for.  Hie  note.  Tell  us  how  you 
came  to  give  It" 

The  sixth  exception,  after  the  witness  had 
again  testified  there  was  no  consideration  for 
this  note,  was  to  Hie  refusal  to  permit  him 
to  say,  "Why,  then,  was  Hie  note  given?" 

After  Mrs.  Herrman  had  testified  that  she 
remembered  Hie  day  when  Hie  note  was  sign- 
ed in  Hie  dining  room  of  her  home,  and  had 


stated  who  was  present  at  that  time,  and 
that  she  neither  then  nor  at  any  other  time 
received  any  money  or  promise  ot  money 
from  Mrs.  Combs,  and  that  she  could  fix  Hie 
actual  date  upon  which  Hie  note  was  sign- 
ed, the  twelfth  exception  was  taken  to  th* 
refusal  to  permit  this  question,  "Kindly  tell 
us  what  that  date  was." 

In  each  of  these  exceptions  it  was  sought 
to  show  some  of  the  circumstances  attend- 
ing Hie  execution  of  Hie  note,  the  considera- 
Uon of  which  was  denied,  and  for  the  rea- 
son given  as  applicable  to  the  third  excep- 
tion there  was  error  In  each  of  these  rulings. 

Mr.  Herrman  being  asked  If  he  had  paid 
any  interest  on  this  note,  said,  "One  payment 
only  at  the  time  Hie  note  was  given,"  and  he 
was  then  asked  whether  Mrs.  Combs,  after 
the  giving  of  the  note,  ever  returned  it  to 
him,  and  Hie  refusal  to  allow  that  question 
constitutes  Hie  seventh  exception.  This  may 
properly  be  classed  with  the  third,  fourth. 
fifth,  sixth,  and  twelfth  exceptions,  since,  at 
the  time  it  was  given,  according  to  the  prof- 
fer of  testimony  excluded.  Hie  note  was  to 
be  returned  upon  production  of  a  release, 
and  the  inquiry  therefore  related  directly  to 
a  circumstance  attending  Hie  execution  of 
Hie  note,  and  the  question  of  its  considera- 
tion, and  for  the  same  reason  it  was  error  to 
exclude  Hie  question. 

[4]  Mr.  Herrman  further  testified  that  aft- 
er giving  Hie  note  he  did  not  see  it  again  un- 
til September,  1911,  when  Mrs.  Combs  came 
to  his  house  with  Hie  note  and  demanded  a 
new  note;  that  he  told  her  then  he  had  a 
paper  to  prove  what  he  had  before  told  her 
about  a  release,  and  she  gave  him  Hie  note, 
but  the  same  afternoon  she  returned  with  her 
counsel,  Mr.  Stanton,  who  was  shown  Hie 
paper  referred  to,  and  he  said  it  was  no  good 
and  to  let  Hie  lady  have  the  note,  and  it 
appears  from  Hie  testimony  of  Mrs.  Herrman 
that  it  was  then  surrendered  to  Mrs.  Combs. 
The  alleged  release  was  then  shown  to  Mr. 
Herrman,  who  identified  it  as  Hie  paper  he 
had  referred  to.  His  counsel  then  asked  if 
he  knew  by  whom  Hie  paper  was  signed,  to 
which' defendant's  counsel  objected,  that  Hie 
paper  spoke  for  Itself.  Plaintiff's  counsel 
then  offered  the  paper  in  evidence,  which  is 
as  follows: 

"I  hereby  certify  this  18th  day  of  March. 
1905,  that  Hie  $2,000,  which  I  have  hereto- 
fore given  to  my  niece  Caroline  Herrman 
(wife  of  J.  Henry  Herrman)  Is  a  gift  from 
me  to  her,  and  also  intended  for  compensa- 
tion for  her  services  rendered  to  me  while 
she  lived  at  my  house,  and  that  I  have  no 
claim  against  her  for  any  portion  of  said 
amount  so  given  and  paid  to  her. 

hU 
"[Signed]    John  X  Combs. 
mark 

"Witness  Hie  signature  and  his  mark:  J. 
Henry  Herrman." 

And  upon  plaintiffs  objection  to  its  ad- 
mission, It  was  excluded.    This  is  the  eighth 
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exception.  The  witness  was  then  asked  if 
ae  knew  whose  signature  was  attached  to 
this  paper,  and  whether  he  saw  It  executed 
by  the  person  purporting  to  have  signed  it, 
but  he  was  not  allowed  to  answer.  This  Is 
the  ninth  exception. 

He  was  then  asked  If  he  knew  who  wit- 
nessed the  signature  purporting  to  be  that 
of  the  person  who  appeared  to  have  execut- 
ed the  paper,  and  he  was  not  allowed  to  ans- 
wer.   This  is  the  tenth  exception. 

Mrs.  Herrman,  being  put  on  the  stand, 
was  shown  this  paper  and  was  asked  If  she 
was  able  to  state  by  whom  it  was  signed, 
and  she  was  not  allowed  to  answer.  This 
Is  the  thirteenth  exception. 

The  object  of  all  this  rejected  testimony 
was  to  prove  the  execution  of  this  paper  by 
John  Oombs,  and  enable  the  defendants  to 
offer  it  In  evidence.     If  it  was  a  genuine 
paper,  and  not  a  forgery,  it  was  proper  evi- 
dence, and  a  good  defense  to  an  action  on 
•the  note,  if  shown  that  It  referred  to  the 
same    $2,000    which    defendants    offered    to 
prove  was  secured  by  the  original  note  for 
$2,500  given  by  them  to  John  Combs.    The 
evidence  excluded  in  the  eighth,  ninth,  tenth, 
and  thirteenth  exceptions  was  offered  in  a 
confused  order;   but,  taken  together,  it  was 
an  offer  to  prove  by  competent  testimony  the 
signature  of  John  Combs  and  of  the  attest- 
ing witness,  and,  this  proof  being  given,  to 
put  the  paper  in  evidence.    Its  execution  was 
a  question  of  fact  for  the  jury,  and  there 
was  error  in  each  of  these  rulings,   The  proof 
offered  could  not  be  excluded  upon  the  assump- 
tion that  the  paper  was  either  a  forgery  or 
was  obtained  by  any  improper  means  or  in- 
fluence;  these  questions  being  for  the  jury 
and  not  for  the  court 

[(]  When  Mrs.  Herrman  was  on  the  stand, 
after  testifying  that  she  lived  with  her  uncle 
11  years  before  her  marriage,  which  occur- 
red when  she  was  22,  she  was  not  allowed  to 
testify  whether  she  worked  during  that  peri- 
od for  him  and  what  was  the  character  of 
the  work  done.  This  was  material  as  bear- 
ing upon  the  statement  contained  in  the  al- 
leged release  that  It  was  In  consideration  of 
her  services.  The  form  of  the  question  is 
somewhat  leading;  but,  if  properly  framed, 
we  see  no  objection  to  the  inquiry.  This 
constitutes  the  eleventh  exception. 

[6]  In  the  fourteenth  exception  Mrs.  Herr- 
man was  testifying  to  the  Interview  with 
Mrs.  Combs  in  September,  1011,  when  she 
said  she  demanded  a  new  note,  and  she  was 
asked  what  she  or  her  husband  told  her  In 
reply  to  this  demand,  and  she  said,  "We 
told  her  we  had  found  this  paper  and  could  not 
give  her  a  new  note,"  and  upon  motion  of 
plaintiff's  counsel  the  answer  was  stricken 
out  We  can  perceive  no  reason  why  this 
should  have  been  done. 


[7]  The  defendants  having  dosed  their 
case,  the  plaintiff  herself  was  called,  and, 
upon  being  sworn,  defendants  objected  to 
her  testifying  except  In  strict  rebuttal  of  the 
testimony  offered  by  them;  but  their  objec- 
tion was  overruled,  and  this  is  the  fifteenth 
exception.  This  objection  may  have  been 
premature,  and,  if  it  can  be  supposed  the 
court  meant  only  that  she  was  a  competent 
witness  in  rebuttal,  the  ruling  would  be  cor- 
rect; but  If  it  meant  as  It  apparently  did 
mean,  that  she  was  not  to  be  confined  to  re- 
butting testimony,  it  was  clearly  error.  Ref- 
erence to  the  sixteenth  and  seventeenth  ex- 
ceptions taken  by  the  defendants  during  the 
testimony  of  Mrs.  Combs,  and  which  cover 
nearly  seven  pages  of  the  record,  show  that 
she  was  allowed  to  go  at  length  Into  the  con- 
sideration of  the  note  in  question,  and  all  the 
circumstances  attending  its  execution,  al- 
though the  defendants  had  not  been  allowed 
to  enter  into  that  field  of  Inquiry  at  all.  The 
specific  questions  objected  to  by  defendants 
in  these  two  exceptions,  but  allowed  by  the 
court  were  directed  to  the  consideration  of 
the  note  in  suit,  and  both  objections  should 
have  been  sustained,  because  this  was  not 
rebuttal  testimony.  None  but  rebutting  testi- 
mony was  then  proper,  and  It  is  difficult  to 
conceive  how  an  inquiry,  which  had  been  con- 
sistently and  emphatically  refused  upon  de- 
fendants' offer,  could  be  thrown  open  to 
plaintiff  in  rebuttal. 

[8]  Plaintiff's  rebutting  testimony  being 
closed,  J.  Henry  Herrman  was  called  in  sur- 
rebuttal,  and  in  the  eighteenth  and  nine- 
teenth exceptions  was  not  permitted  to  con- 
tradict the  testimony  of  Mrs.  Combs  that 
10  or  12  years  previously  she  had  given  de- 
fendants, through  her  husband,  $2,000,  which 
constituted  the  consideration  for  this  note. 
It  does  not  appear  upon  what  ground  this 
right  was  denied,  and  we  are  at  a  loss  to 
imagine  one. 

[9]  The  twentieth  exception  Is  to  the  rul- 
ing on  the  prayers,  which  the  reporter  will 
set  out  We  discover  no  error  in  any  of  the 
prayera  The  defendant's  prayer  to  take 
the  case  from  the  jury  which  was  renewed 
at  the  close  of  the  whole  case,  It  is  presum- 
ed, was  based  upon  the  failure  to  prove  the 
signatures  of  the  defendants  to  the  note  sued 
on;  but  these  signatures  not  having  been 
denied  in  the  pleas,  proof  of  these  signa- 
tures was  not  required.  Article  75,  |  24, 
subset  108,  Code  of  1912. 

But  because  of  the  errors  in  the  rejec- 
tion of  defendants'  offered  testimony,  and 
In  the  admission  of  plaintiff's  testimony  In 
rebuttal,  the  Judgment  must  be  reversed, 
and  a  new  trial  be  awarded. 

Judgment  reversed,  with  costs  to  the  ap- 
pellants above  and  below,  and  new  trial 
awarded. 
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BAGAGLIO  et  aL  v.  PAOLINO  et  aLf 

(Supreme  Court  of  Rhode  Island.     March  S, 
1913.) 

1.  Action  on  the  Case  (|  1*)— Gbotjnds  of 
Action. 

Trespass  on  the  case  is  not  limited  to  ac- 
tions purely  ex  delicto,  but,  in  its  more  com- 
prehensive significance,  includes  both  assump- 
sit and  case,  and  so  will  lie  for  unliquidated 
damages  from  failure  to  perform  a  contract, 
the  amount  of  which  can  only  be  determined  by 
a,  verdict  based  on  evidence  adduced  at  the 
trial. 

[Ed.  Note. — For  other  cases,  see  Action  on 
the  Case,  Cent.  Dig.  §g  1-41;   Dec  Dig.  §  l.»] 

2.  Mechanics'  Liens  (|  240*)— Payment  of 
Claims  bt  Owner— Recovery  of  Contrac- 
tor—Burden  of  Pboof. 

Where  building  contractors  have  defaulted 
in  their  contract  and  left  unpaid  bills  for  la- 
bor and  material,  for  which  bens  may  be  had, 
the  owners  may  pay  them,  without  waiting  for 
liens  to  be  established,  and  recover  of  the  con- 
tractors; but  to  recover  it  is  not  enough  to 
show  that  the  amounts  they  paid  were  the 
amounts  claimed,  but  they  have  the  burden  of 
showing  they  were  the  amounts  to  which  the 
claimants  were  entitled. 

[Ed.  Note.— For  other  oases,  see  Mechanics' 
Liens,  Cent  Dig.  §  422;  Dec.  Dig.  {  240.*] 

Exceptions  from  Superior  Court,  Provi- 
dence and  Bristol  Counties;  George  T. 
Brown,  Judge. 

Action  by  Mlchele  Bagaglio  and  others 
against  Joseph  Paollno  and  others.  Verdict 
for  plaintiffs,  motion  for  new  trial  denied, 
and  defendants  bring  exceptions.  Excep- 
tions sustained  and  case  remitted,  with  di- 
rections for  new  trial. 

Irving  O.  Hunt,  of  Providence,  for  plain- 
tiffs. Frank  H.  Wildes,  of  Providence,  for 
defendants. 


VINCENT,  J.  The  plaintiffs,  husband  and 
wife,  on  January  4,  1911,  entered  into  a 
written  contract  with  the  defendants  for 
the  construction  of  a  house,  upon  land  owned 
by  the  plaintiffs  in  the  town  of  Barrington, 
for  the  sum  of  $2,000.  Under  the  terms  of 
the  contract  the  house  was  to  be  completed 
by  April  30,  1911. 

The  contract  also  provided  for  the  pay- 
ment of  the  contract  price  in  four  install- 
ments of  $500  each;  the  first  three  pay- 
ments to  be  made,  from  time  to  time,  as  the 
work  progressed,  and  the  last  payment  when 
the  house  was  completed.  The  plaintiffs 
made  two  payments  to  the  defendants,  the 
first  of  $500  and  the  second  of  $400;  a  de- 
duction of  $100  having  been  allowed  by  the 
defendants  on  account  of  unsatisfactory 
work.  The  house  was  not  completed  by 
April  30,  1911.  After  waiting  a  month,  ob- 
serving the  disinclination  of  the  defendants 
to  finish  it,  and  learning  that  they  had  not 
paid  for  the  lumber  and  materials  already 
used  In  the  construction  thereof,  and  that 
some  of  the  creditors  of  the  defendants  had 
filed,  and  others  were  contemplating  the  fil- 
ing, of  lienB  for  the  recovery  of  the  amounts 


due  them,  the  plaintiffs  notified  the  defend- 
ants to  proceed  no  further  with  the  work, 
and  thereupon  undertook  to  finish  tbe  sam? 
themselves  as  nearly  in  accordance  with  the 
original  plans  as  the  work  already  doac 
would  permit,  and  to  discharge  such  Uecs 
as  had  been  placed  upon  the  property  sxl 
pay  such  claims  as  might  be  made  tbe  basis 
of  liens  thereafter. 

The  plaintiffs  have  now  brought  suit  to  re- 
cover the  amount  in  excess  of  the  contract 
price  which  they  were  compelled  to  pay  t- 
complete  the  work,  together  with  ■oeh  other 
and  further  amounts  as  were  paid  by  these 
in  discharging  the  liens  and  claims  aforesaid. 

The  case  was  tried  In  the  superior 
court,  and  a  verdict  rendered  for  the  plain- 
tiffs in  the  sum  of  $516.20.  The  defendants 
filed  a  motion  for  a  new  trial  on  the  follow- 
ing grounds:  (1)  Because  the  verdict  was 
against  the  law ;  (2)  because  the  verdict  was 
against  the  evidence  and  the  weight  thereof: 
(3)  because  the  verdict  was  against  tbe  lav. 
and  the  evidence;  and  (4)  because  the  dam- 
ages were  excessive.  This  motion  was  beard 
and  denied  by  the  superior  court,  and  the- 
defendants  thereupon  filed  their  bill  of  ex- 
ceptions embracing  22  statements  of  altered 
error.  They  now  rely,  as  stated  in  their 
brief,  upon  their  exceptions  numbered  2  and 
21,  which  are  as  follows: 

"Second.  The  justice  presiding  during;  the 
trial  of  said  cause  denied  the  defendants' 
motion  to  dismiss  the  case,  on  the  ground 
that  the  plaintiffs  have  misconceived  their 
cause  of  action,  to  which  denial  tbe  defend- 
ants duly  excepted.  The  defendants  submit 
that  this  ruling  denying  the  defendants'  mo- 
tion to  dismiss  was  erroneous,  and  ask  that 
their  exception,  duly  taken  at  the  time,  may 
now  be  allowed." 

"Twenty-first  At  the  conclusion  of  the 
charge  of  the  justice  presiding,  the  defend- 
ants excepted  to  that  portion  of  tbe  charge 
to  the  jury  which  states  that,  under  those 
circumstances,  the  parties  did  not  bare  to 
wait  until  they  established  a  lien,  but  if  the 
parties  claimed  a  lien,  and  were  in  a  posi- 
tion and  had  given  notice  and  could  estab- 
lish a  lien,  and  if  the  plaintiffs  then  paid  the 
claims,  they  could  recover  from  the  defend- 
ants, and  all  matters  in  connection  with  that 
part  of  the  charge,  and  ask  that  their  ex- 
ception, duly  taken  at  the  time,  may  now 
be  allowed." 

[1]  The  defendants  claim,  through  their 
second  exception,  that  the  plaintiffs,  In  bring- 
ing their  suit  misconceived  their  form  of 
action,  which,  being  in  trespass  on  the  case, 
is  not  maintainable  for  the  recovery  of  dam- 
ages arising  out  of  a  breach  of  duty  on 
the  part  of  the  defendants  relating  to  the 
performance  of  their  contract  and  they  cite 
some  cases  in  support  of  such  contention. 

In  Malone  v.  Ryan,  14  R.  I.  614,  which 
was  a  suit  for  breach  of  promise  of  mar- 
riage, the  form  of  action  was  trespass  on  the 


•For  other  cams 
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case,  and  the  writ  was  served  by  arrest, 
without  being  Indorsed  with  any  affidavit 
The  declaration  set  out  a  simple  breach  of 
promise  to  marry;  and  the  action  was  there- 
fore ex  contractu,  and  not  ex  delicto.  The 
court  did  not  find  that  the  form  of  action 
was  bad,  but  that,  inasmuch  as  the  declara- 
tion set  up  a  simple  breach  of  contract,  an 
arrest  without  the  affidavit  provided  for  In 
the  third  clause  of  section  11,  c.  299,  Gen. 
Stat  of  1909,  was  not  authorized.  The  court 
clearly  expressed  Its  opinion  that  the  action 
of  "trespass  on  the  case,"  which  warrants 
an  arrest  under  the  second  clause  of  section 
11,  c.  299,  Gen.  Stat  of  1909,  is  an  action 
ex  delicto,  or  In  tort  and  not  in  assumpsit 
assumpsit  being  commonly  denominated  an 
action  of  the  case,  the  word  "trespass"  be- 
ta? omitted  as  more  appropriate  to  tort,  and 
consequently  that  a  defendant  In  assumpsit 
for  a  breach  of  promise  of  marriage  cannot 
be  arrested  without  the  affidavit  prescribed 
by  the  third  clause  of  section  11,  before  re- 
ferred to,  notwithstanding  that  the  action 
may  technically  be  properly  denominated 
trespass  on  the  case.  In  other  words,  the 
court  found  that  while  the  form  of  action 
was  technically  correct  the  plaintiff  could 
not,  through  Its  employment  in  an  action 
ex  contractu,  neutralize  the  statute  requir- 
ing an  affidavit  as  a  basis  of  arrest 

In  Royce,  Allen  &  Co.  v.  Oaks,  20  R  J. 
418,  39  Atl.  758,  39  h.  R.  A.  845,  the  defend- 
ant having  acted  as  the  servant  and  agent 
of  the  plaintiffs  In  collecting  money  for 
them,  neglected,  on  demand,  to  pay  over  the 
amount  The  plaintiffs  brought  an  action  of 
trespass  on  the  case,  in  which  the  declara- 
tion was  in  form  ex  delicto;  the  plaintiffs 
alleging  that  the  refusal  of  the  defendant  to 
pay  over  the  amount  collected  was  negligent 
fraudulent  and  In  violation  of  his  duty.  In 
its  decision  the  court  was  not  concerned  be- 
cause the  form  of  action  was  trespass  on  the 
case,  but  because  the  plaintiffs  were  attempt- 
ing to  recover  for  money  had  and  received 
by  a  tort  action.  The  plaintiffs'  declaration 
clearly  set  forth  that  their  claim  was  simply 
for  a  liquidated  sum  received  by  the  plain- 
tiffs for  their  use.  They  were  only  entitled, 
therefore,  to  maintain  an  action  for  money 
bad  and  received.  The  plaintiffs  could  not, 
through  the  form  of  their  declaration,  con- 
vert such  a  claim  Into  a  tort 

The  difficulty  under  which  the  defendants 
seem  to  labor  in  the  case  at  bar  arises  from 
their  apparent  assumption  that  trespass  on 
the  case  is  a  form  of  action  which  is  only 
adapted  to  actions  purely  ex  delicto;  where- 
as, in  its  more  comprehensive  signification, 
It  also  includes  both  assumpsit  and  case. 
Alberts,  Ex'x,  v.  Blue,  10  B.  Mon.  (Ky.)  92. 
Referring  to  the  older  forms  of  pleading,  we 
there  find  that  trespass  on  the  case  was  the 
form  of  action  commonly  used  where  we 
now,  presumably  for  brevity,  make  use  of 
assumpsit  and  case. 

The  case  at  bar  Is  for  the  recovery  of  un- 


liquidated damages  arising  through  the  fail- 
ure of  the  defendants  to  perform  the  obliga- 
tions of  their  contract  The  amount  can  only 
be  ascertained  through  a  verdict  of  the  Jury, 
based  upon  the  evidence  adduced  at  the  trial. 
We  think  that  the  plaintiffs  have  a  right  to- 
proceed  by  way  of  an  action  of  trespass  on 
the  case,  and  that  the  defendants'  exception 
numbered  2  must  be  overruled. 

[2]  The  defendants'  twenty-first  exception 
is  taken  to  that  portion  of  the  charge  of  the 
presiding  Justice  wherein  and  whereby  the 
jury  were  Instructed  that  the  plaintiffs  might 
recover  the  amounts  paid  but  by  them  In  the 
discharge  of  liens  without  waiting  until  such 
liens  were  established,  and  that  the  plaintiffs 
were  entitled  to  recover  for  such  Bums  as 
they  bad  paid  out  to  parties  claiming,  or 
who  might  be  entitled  to,  liens,  and  were  In 
a  position  and  had  given  notice  and  could 
establish  their  liens. 

We  think  this  constitutes  reversible  error. 
The  erroneous  theory  upon  which  the  trial 
of  the  case  proceeded  is  likewise  further  evi- 
denced by  the  statement  of  the  court,  during 
some  discussion  as  to  the  admissibility  of 
evidence,  that  'if,  as  a  matter  of  -fact  these 
claims  were  owing,  and  the  creditor  was  In 
a  position  where  he  might  establish  a  me- 
chanic's Men  and  had  taken  steps  to  do  so, 
the  plaintiffs  had  a  right  to  liquidate  that 
claim,  *  •  •  without  waiting  for  the 
court  to  pass  upon  that  lien;  •  •  •  the 
man  has  a  right  to  liquidate  those  claims 
and  protect  his  property  and  charge  it  np 
against  the  defendants." 

Undoubtedly  the  plaintiffs  would  have  the 
right  to  discharge  a  perfected  lien — that  is, 
one  which  had  been  carried  to  a  final  judg- 
ment— and  charge  the  amount  paid  to  the- 
defendants.  In  the  case  at  bar  the  defend- 
ants had  placed  the  plaintiffs  in  a  most  em- 
barrassing position  through  their  failure  to 
pay  for  the  materials  and  labor  furnished 
them  in  the  construction  of  the  house  which 
they  had  contracted  to  build  and  had  left 
the  plaintiffs  to  get  out  of  their  difficulty  as 
best  they  could.  Under  these  conditions  the 
plaintiffs  must  either  discharge  such  claims 
for  material  and  labor  as  might  be  the  sub- 
ject of  liens,  or  suffer  all  the  losses  and  dis- 
advantages of  delay,  together  with  the  addi- 
tional burden  of  further  expenses  which 
would  be  incurred  in  perfecting  the  liens, 
for  all  of  which  the  defendants  might  be 
financially  irresponsible.  We  think  that  in 
this  situation  the  plaintiffs  might  pay  such 
claims  as  would  be  collectible  through  lien 
proceedings,  and  charge  the  same  to  the  de- 
fendants. The  plaintiffs,  however,  In  settling 
such  claims  must  limit  each  payment  to  the 
amount  justly  and  fairly  due  the  claimant 
They  cannot  charge  to  the  defendants  any- 
thing more  than  the  defendants  were  legally 
obligated  to  pay  themselves.  In  order  for 
the  plaintiffs  to  recover  for  such  payments, 
it  is  incumbent  upon  them  to  establish  the 
justness  of  the  claims.    The  plaintiffs  would 
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not  be  justified  In  paying  a  claim,  without 
proper  Investigation  as  to  Its  merits,  and 
then  charging  the  amount  so  paid  to  the  de- 
fendants. The  mere  preferment  of  a  claim 
does  not  prove  its  validity.  If  the  plaintiffs, 
in  the  settlement  of  claims,  pay  more  than 
the  claimants  were  properly  and  legally  en- 
titled to,  the  excess  would  be  a  loss  which 
they  must  bear  themselves.  The  plaintiffs, 
in  substantiation  of  their  charges  against  the 
defendants  on  account  of  claims  paid,  must 
asm  met  the  burden  of  proving  that  the 
claimants  were  clearly  and  legally  entitled 
to  the  several  amounts  contained  in  their 
respective  accounts  in  much  the  same  manner 
as  proof  is  required  in  a  suit  for  recovery  on 
book  account 

In  the  case  at  bar  the  plaintiffs  seem  to 
have  proceeded  upon  the  theory  that  they 
had  the  right  to  pay  whatever  amounts  were 
claimed  by  the  several  parties  for  materials 
and  labor,  and  to  charge  the  same  to  the 
defendants  without  further  proof  as  to  the 
propriety  or  correctness  thereof.  That  a 
similar  theory  was  adopted  by  the  trial  court 
in  the  conduct  of  the  case  seems  clear  from 
the  portion  of  the  charge  excepted  to,  and 
from  the  statement  of  the  law  by  the  court 
during  the  progress  of  the  trial. 

Assuming  that  the  plaintiffs  were  dealing 
with  these  matters  with  honest  intentions, 
it  would  open  the  door  to  fraud,  dishonesty, 
and  collusion  should  we  hold  that  the  plain- 
tiffs could  pay  these  claims,  and  then  charge 
them  to  and  collect  them  from  the  defend- 
ants, without  evidence  satisfactorily  showing 
that  such  charges  were  just  and  reasonable. 

The  defendants'  twenty-first  exception  is 
sustained,  the  other  exceptions  are  overruled, 
and  the  case  is  remitted  to  the  superior  court, 
with  direction  to  grant  the  defendants  a  new 
trial. 


OAKHAM  v.  RHODE  ISLAND  GO. 

(Supreme  Court  of  Rhode  Island.     March  1, 
1913.) 

1.  Evidence    (|  123*)— Res   Gebm— State- 
ments. 

Relevant  evidence  of  what  a  motorman 
said  with  reference  to  the  accident  immediately 
thereafter,  and  after  he  had  stopped  the  car 
and  ran  up  the  track  a  6hort  distance  in  an 
agitated  condition,  was  admissible  as  res  gestae. 
[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  i{  861-868;  Dec.  Dig.  |  123.*] 

2.  Evidence  (f  121*)— Admissions  of  Agent 
—Res  Gest.m. 

The  admissions  of  an  agent  or  employe, 
made  while  acting  within  the  scope  of  his  au- 
thority, may  be  given  in  evidence  against  his 
employer,  when  a  part  of  the  res  gestae. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  If  303,  307-338,  1117,  1119;  Dec. 
Dig.  i  12L*] 

3.  Evidence  (|  472*)— Opinion  Evidence- 
Intention. 

Evidence,  in  an  action  for  decedent's  death, 
while  crossing  a  street  car  track,  that  he  step- 


ped down  "to  go  across  the  track"  was  prop- 
erly excluded,  as  purporting  to  allow  decedent' i 

intention. 

[Ed.   Note. — For  other  cases,  see   Evidence. 
Cent  Dig.  K  2186-2195;    Dec  Dig.  |  472.*] 

4.  Witnesses  (|  248*)— Questions— Bespox- 
siveness. 

An  answer  to  a  question,  asked  in  an  ac- 
tion for  decedent's  death  by  being  struck  by  « 
street  car,  as  to  what  was  done  as  to  signal- 
ing the  approaching  car,  that  decedent  stepped 
down  to  the  track  to  cross  it  was  not  respon- 
sive. 

[Ed.  Note.— For  other  cases,  see  Witness**, 
Cent.  Dig.  §§  861-863;    Dec  Dig.  f  248.*] 

5.  Appeal  and  Ebbob  (g  1058*) — "'«"« 
Ekbob— Exclusion  or  Evidence. 

Any  error  in  excluding  evidence  was  harm- 
less, where  the  same  facts  were  folly  sbon 
by  other  evidence. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§  4195,  4200-4204.  4206. 
Dec  Dig.  i  1058.*] 

6.  Evidence  (|  539*)— Witnesses  (|  238*  V- 
Indefinite  Questions— Technical  Knowl- 
edge. 

In  an  action  for  death  by  being  struck  by  i 
street  car,  which  decedent  was  waiting;  to  board, 
questions  as  to  whether  the  headlight  of  the 
particular  car  was  the  same  or  of  greater 
candle  power  than  the  lights  of  cars  used 
around  the  city,  and  whether  it  was  stronger 
and  brighter  than  the  headlights  on  the  can 
on  the  city  streets,  were  properly  excluded  at 
being  indefinite,  and,  with  respect  to  the  in- 
quiry as  to  "candle  power,"  as  calling  for  teca- 
nical  knowledge. 

[Ed.  Note.— For  other  cases,  see  Evidence. 
Cent  Dig.  §§  2349-2352;  Dec  Dig.  I  538;*  Wit- 
nesses, Cent   Dig.  ff  817-826;    Dec   Dig.  i 

7.  Evidence  (8  474*)— Knowledge  or  Wit- 
ness— Similarity  or  Conditions. 

In  an  action  for  decedent's  death  by  being 
struck  by  a  street  car,  while  on  a  station  plat- 
form awaiting  a  car,  the  evidence  showed  that 
the  track  curved  at  a  point  north  of  the  sta- 
tion; that  decedent  crossed  the  west  trad 
while  the  car  that  struck  him  was  approach- 
ing; and  that  the  distance  from  which  he  cooltl 
be  seen,  if  crossing  the  center  of  the  west 
track,  might  be  less  than  the  distance  at  which 
he  might  be  seen  on  the  west  rail  of  the  east 
track,  where  he  was.  Held,  that  a  question  as 
to  how  far  north  from  a  person  standing  in  the 
center  of  the  west  track,  and  opposite  the 
station,  witness  could  observe  such  person. 
if  the  latter  was  also  standing,  in  the  center 
of  the  west  track,  was  properly  asked  of  aa 
engineer,  who  had  made  measurements  in  the 
vicinity  of  the  accident;  a  general  objection 
that  the  measurements  were  taken  in  the  day- 
time, while  the  accident  happened  at  night 
only  going  to  the  weight  of  the  evidence  as  to 
such  measurements. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  f§  2196-2219;   Dec  Dig.  |  474.*] 

8.  Cabriebs  (5  317*)— Passengers — Injtjxhs 
—Admissibility  or  Evidence. 

In  an  action  for  decedent's  death  by  being 
struck  by  a  street  car  while  waiting  at  a  sta- 
tion to  take  a  car,  evidence  of  a  former  motor- 
man  as  to  the  distance  which  the  headlight  on 
cars  operated  on  that  line  cast  their  rays  was 
not  admissible,  not  relating  to  the  headlight 
of  the  car  in  question. 

[Ed.  Note.— For  other  cases,  see  Carriers. 
Cent  Dig.  H  1290,  1297-1305;    Dec.   Dig.  I 
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».  Carriers  (|  287*)— Passengebs— Duty  of 
motobiun. 

"Where  three  persons,  standing  on  on  ln- 
erurban  car  platform,  signaled  a  car  to  stop, 
md  it  'was  necessary  for  them  to  cross  the 
rack  before  boarding,  the  motorman  was 
■harged  -with  notice  that  some  one  was  relying 
m  the  car  stopping,  so  that  he  should  have 
lsed  every  effort  to  stop  the  car  to  avoid  strik- 
ng   them. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
.-Jent.  Dig.  |§  1164-1169,  1161-1166;  Dec.  Dig. 
i  287.*] 

LO.  Cabbiebs  (I  817*)—  Pabsen gees  —  Inju- 
ries— Evidence. 

In  an  action  against  a  street  car  company 
for  decedent's  death  by  being  struck  while 
crossing;  the  track  to  board  the  car,  plaintiff 
could  show  that  the  motorman,  after  being  put 
upon  notice  that  decedent  intended  to  cross, 
could  have  stopped  the  car  in  time  to  have 
avoided  the  injury. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  {g  1295,  1297-1306;  Dec.  Dig.  | 
317.*J 

11.  Evidence  ({  653*)— Hypothetical  Ques- 
tions— Completeness. 

A  hypothetical  question  should  embody  all 
the  conditions  upon  which  it  was  based. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  f§  2369-2374;    Dec  Dig.  |  553.*] 

12.  Evidence  (|  553*)— Opinion  Evidence- 
Speed. 

Questions  to  an  expert  as  to  the  prober 
and  reasonable  speed  of  approaching  an  in- 
terurban  street  car  station,  without  referring 
to  any  rules  of  the  company,  or  the  surround- 
ing conditions,  were  properly  excluded  as  too 
general. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  {§  2369-2374;    Dec.  Dig.  f  553.*] 

13.  Cabbiebs  ({  317*) —Passenoebs  — Inju- 

bies— Admission   of   Evidence— Rules   of 

Company. 

If,  in  an  action  for  decedent's  death  by 
being  struck  by  a  street  car  while  crossing  the 
track  to  board,  plaintiff  showed  that  rules  as 
to  the  proper  speed  of  cars  were  in  force  at 
the  time  of  the  accident  in  1907,  evidence  as 
to  what  such  rules  were  for  five  years  prior  to 
1905  was  admissible. 

[Ed.  Note. — For  other   cases,   see  Carriers, 
Cent   Dig.   ||   1295,  1297-1305;    Dec.  Dig.   i 
317.*] 
14.  Cabbiebs  (|  317*)— Passenoebs  —  Inju- 

bies— Admission  of  Evidence— Rules   of 

Company. 

In  an  action  for  decedent's  death  by  being 
struck  by  a  street  car  while  crossing  the  track 
to  board,  evidence  as  to  the  company's  rules 
at  the  time  of  the  accident,  as  to  the  proper 
speed  of  the  car  at  stations,  was  admissible 
on  the  question  of  negligence,  though  not  con- 
clusive thereon. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
CentDig.  if  1295,1297-1305;  DecDig.  §317.*] 

Exceptions  from  Superior  Court,  Provi- 
dence and  Bristol  Counties;  Christopher  M. 
Lee,  Judge. 

Action  by  Alfred  O.  Canham,  administra- 
tor, against  the  Rhode  Island  Company.  Ver- 
dict for  defendant,  and  plaintiff  excepts.  Ex- 
ceptions sustained  in  part,  and  case  remitted 
for  new  trial. 

Comstock  k  Canning  and  Henry  C.  Hart, 
all  of  Providence,  for  plaintiff.  Joseph  C 
Sweeney  and  Alonzo  R  Williams,  both  of 
Providence,  for  defendant 


PARKHURST,  J.  The  plaintiff,  adminis- 
trator of  the  estate  of  John  S.  Canham,  de- 
ceased, sues  Id  an  action  od  the  case  for  neg- 
ligence for  the  benefit  of  the  children  of  said 
John  S.  Canham  for  damages  arising  from 
the  death  of  said  John  S.  Canham,  resulting 
from  his  being  struck  by  a  car  of  the  defend- 
ant company  at  Silver  Hook  station  in  the 
town  of  Warwick,  about  6  p.  m.,  October  20, 
1907.  The  case  was  tried  before  a  justice 
of  the  superior  court  and  a  Jury,  October  24- 
25, 1910.  The  defendant  put  In  no  testimony; 
but,  at  the  conclusion  of  the  plaintiff's  case, 
the  justice  directed  a  verdict  for  the  defend- 
ant 

The  record  testimony  in  brief  established 
the  following  facts  and  circumstances  in 
connection  with  the  accident,  which  is  the 
basis  of  the  suit  About  4  o'clock  in  the 
afternoon  of  October  20,  1907,  John  S.  Can- 
ham, a  tailor,  left  his  home  on  Warwick 
Neck  Road,  in  the  town  of  Warwick,  R.  I., 
with  two  friends  and  customers,  John  E. 
Fitzgerald  and  John  F.  O'Brien,  both  jew- 
elers of  Providence.  The  three  men  rode  on 
the  electric  car  to  Hoxsle  station,  and  from 
this  place  they  walked  In  the  road  and  across 
fields  to  Silver  Hook  station,  stopping  on 
the  way  to  pick  chestnuts,  and  at  one  time 
to  get  two  small  glasses  of  beer  and  a  cigar 
each,  and  at  another  time  to  get  two  small 
glasses  of  beer  and  a  cigar  each.  The  beer 
Is  not  shown  to  have  had  any  intoxicating 
effect,  or  any  effect,  on  the  ability  of  any  of 
the  persons  mentioned  to  walk  steadily.  By 
the  time  the  men  arrived  at  Silver  Hook  sta- 
tion, it  was  drizzling  rain.  Fitzgerald  and 
O'Brien  each  had  an  umbrella ;  but  Canham 
had  none.  The  three  waited  for  a  car  on  the 
platform  adjoining  the  station  house  at  Sil- 
ver Hook,  which  is  situated  on  the  east  side 
of  the  tracks.  Mr.  Fitzgerald  and  Mr. 
O'Brien  were  bound  northerly  to  Providence, 
and  Mr.  Canham  southerly  to  Warwick.  At 
this  point  the  electric  line  of  the  defendant 
company  runs  on  a  private  right  of  way,  and 
there  are  double  tracks  running  nearly  north 
and  south;  the  rails  projecting  above  the 
roadbed.  North-bound  cars  run  on  the  east 
track,  and  south-bound  cars  on  the  west 
track.  The  station  platform  on  the  east 
side  of  the  right  of  way  was,  on  the  night 
in  question,  lighted  by  electricity.  On  the 
west  side  of  the  track  at  this  point  was  also 
a  small  platform,  but  no  building  or  overhead 
covering.  The  approach  to  the  station  from 
the  road  was  on  the  east;  and  this  approach 
was  the  one  commonly  used  by  the  public 
In  going  to  and  from  the  station. 

Soon  after  the  three  men  arrived  on  the 
station  platform,  a  south-bound  car  passed 
without  stopping,  although  the  men,  while 
remaining  on  the  platform,  signaled  It  to 
stop.  The  next  car  to  approach  the  station 
was  traveling  southerly,  about  10  minutes 
later.  The  two  companions  of  Mr.  Canham 
saw  the  car  when  It  was  rounding  the  curve 
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about  200  yards  north  of  the  station.  The 
three  men  were  then  standing  near  the  edge 
of  the  platform,  about  opposite  the  station 
door.  The  approaching  car  was  of  the  elec- 
tric suburban  type,  and  carried  a  "very 
bright  Intense"  headlight,  the  rays  of  which 
were  shed  quite  vividly  on  the  party  at  a 
distance  of  100  yards  away.  When  the  car 
appeared  on  the  curve  mentioned,  Mr.  Fitz- 
gerald and  Mr.  O'Brien  each  put  down  his 
umbrella,  and  from  then  on  continuously 
waived  It  at  the  car  in  an  endeavor  to  signal 
the  motorman  to  stop.  While  thus  signaling, 
Mr.  Fitzgerald  stepped  onto  the  track  and 
proceeded  west  as  far  as  the  west  rail  of  the 
north-bound  track.  Mr.  O'Brien  remained 
on  the  west  edge  of  the  station  platform 
about  opposite  the  door,  and  a  little  to  the 
south  of  Mr.  Fitzgerald.  Mr.  Canham  was 
Just  south  of  Mr.  O'Brien,  and  he  stepped 
from  the  station  platform  down  onto  the 
track,  and  proceeded  directly  across  the  track 
to  the  west  Mr.  O'Brien  last  saw  Mr.  Can- 
ham  facing  west  and  walking  in  that  direc- 
tion across  the  west  rail  of  the  north-bound 
track. 

The  car  did  not  stop  at  the  station,  but 
went  by  at  a  rate  estimated  at  about  20  miles 
an  hour.  There  was  no  slackening  of  the 
speed  of  the  car,  and  no  signaling  or  warn- 
ing of  any  kind  from  the  car  as  It  approach- 
ed or  passed  the  station.  The  car  did  stop 
at  a  distance  of  about  six  lengths  of  the  car 
south  of  the  station.  After  the  car  stopped, 
Mr.  Fitzgerald  and  Mr.  O'Brien  saw  the 
motorman  of  the  car  running  back  up  the 
track  toward  the  station,  and  they,  with 
him,  discovered  the  dead  body  of  Mr.  Can- 
ham  8  or  10  feet  west  of  the  west  rail  of 
the  south-bound  track,  and  about  20  feet 
south  of  the  south  end  of  the  west  platform. 
Mr.  Canham's  head  was  crushed  In  on  the 
right  side. 

There  Is  an  upgrade  going  south  toward 
the  Sliver  Hook  station  from  a  distance  of 
about  200  feet  north  of  the  station  on  the 
railroad  tracks.  The  roadbed  between  the 
two  platforms  at  this  station  is  about  21  feet 
wide.  Each  track  Is  five  feet  one  inch  wide, 
and  it  is  six  feet  between  the  inner  rails  of 
the  two  tracks. 

The  plaintiff's  bill  sets  up  19  separate  ex- 
ceptions, which  fall  into  groups,  and  may 
most  conveniently  be  so  considered. 

Exceptions  1,  2,  and  3.  The  first  three 
exceptions  noted  are  based  on  the  rulings 
of  the  trial  court  excluding  evidence  of  what 
the  motorman  said  to  witness  Fitzgerald  im- 
mediately after  the  accident.  The  testi- 
mony was  that,  immediately  after  the  ac- 
cident and  the  stopping  of  the  car,  the  mo- 
torman of  the  car  ran  up  the  track  toward 
Mr.  Fitzgerald;  and  while  yet  seven  or 
eight  or  nine  feet  from  Mr.  Fitzgerald,  and 
still  moving  toward  him  and  very  much 
worked  up,  he  made  a  statement  to  Mr. 
Fitzgerald  In  reference  to  the  accident  In 
which  the  deceased,  Canham,  figured.    The 


questions  asked  Mr.  Fitzgerald  and  rvVs-i 
out  were:  "Q.  100.  What  did  he  sayT*  fEs- 
ceptlon  No.  1.)  "Q.  107.  Now  what  did  be 
say  to  you  at  that  timer'  (Exception  >":• 
2.)  "Q.  108.  Whether  or  not  the  statement 
that  he  made  to  you  at  that  time  related  •  ■ 
the  injury  to  Mr.  Canham."  (Exception  No.  Z.  > 

[1]  We  are  of  the  opinion  that  the  evi- 
dence sought  to  be  introduced  here  was  par: 
of  the  res  gestae,  and  therefore  admissit !«. 
This  court,  In  Havens  v.  R.  L  Suburban  E- 
Co.,  26  R.  I.  48,  51,  58  AtL  247,  3  Ann.  Ct* 
617,  and  in  Champlin  v.  Pawcatnck.  Valler 
St  Ry.  Co.,  33  R.  I.  572,  578,  82  AtL  4»1 
483,  has  quoted  and  approved  Mr.  Wharton  < 
definition  of  res  gestae,  which  Is  as  follow? 
"Res  gestae  are  events  speaking  for  them- 
selves, through  the  instinctive  words  ar.i 
acts  of  participants,  not  the  words  and  sots 
of  participants  when  narrating  the  evert* 
What  Is  done  or  said  by  participants,  un<Jer 
the  immediate  spur  of  a  transaction,  N>- 
comes  thus  part  of  the  transaction,  because 
It  is  then  the  transaction  that  thus  speak*. 
In  such  cases  it  is  not  necessary  to  "■■*» 
as  witnesses  the  persons  who,  as  participa- 
tors in  the  transaction,  thus  Instinctively, 
spoke  or  acted.  What  they  did  or  said  if 
not  hearsay;  It  Is  part  of  the  transactica 
Itself." 

[2]  The  admissibility  of  the  evidence,  la 
the  case  at  bar,  cannot  be  questioned  on  the 
ground  that  It  was  a  statement  made  by  aa 
agent  of  the  defendant  company,  who  hil 
no  power  or  authority  to  bind  the  company. 
This  court,  In  regard  to  that  question,  la 
Havens  v.  R.  L  Suburban  Ry.  Co.,  28  R  I 
48,  at  page  50,  58  AtL  247,  at  page  24S  <~ 
Ann.  Cas.  617),  said :  That  the  declaration 
or  admissions  of  an  agent  made  while  actir.z 
within  the  scope  of  his  authority  in  regard 
to  the  transactions  depending  at  the  very 
time,  may  be  given  In  evidence  against  hi* 
principal,  as  a  part  of  the  res  geste,  is  a 
well-settled  rule  of  law.  For  where  the  met* 
of  the  agent  will  bind  the  principal,  their 
his  representations,  declarations,  and  ad- 
missions respecting  the  subject-matter  wil' 
also  bind  him,  If  made  at  the  same  tin.* 
and  constituting  a  part  of  the  transaction.' 
The  case  of  Champlin  v.  Pawcatnck  Vane; 
St  Ry.  Co.,  83  R  I.  572  et  seq.,  577,  82  At: 
481,  483,  is  decisive  of  the  questions  here 
involved.  That  case  arose  from  a  collision 
between  an  electric  car  and  a  horse  and  wag- 
on. A  statement  that  no  one  had  denied 
that  the  railroad  was  to  blame  for  the  in- 
cident made  by  the  motorman  six  or  seven 
minutes  after  the  collision,  In  reply  to  i 
statement  by  a  bystander  that  "the  railroad 
company  is  to  blame  for  this,"  was  testtfrM 
to  by  a  bystander,  and  held  proper  evident? 
as  part  of  the  res  gestae.  This  court  sar» 
(33  R.  I.  578,  82  AtL  483):  "As  a  participant 
in  the  transaction,  would  not  his  statement 
to  that  effect  made  six  or  seven  minutes 
after  the  accident  when  the  car  was  at  • 
standstill  by  reason  of  the  accident  and  the 
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plaintiff  was  Just  being  picked  np  or  had 
just  been  picked  up,  be  admissible  as  a  part 
of  the  res  gestae?  We  think  it  would."  An- 
other witness  in  that  case  testified  as  to  a 
further  statement  In  regard  to  the  accident 
made  by  the  motorman  three  or  four  minutes 
after  the  accident;  and  still  another  wit- 
ness repeated  a  third  statement  of  the  mo- 
torman in  regard  to  the  accident  made  Just 
-after  the  accident  It  was  held  that  this 
testimony  was  all  proper  as  part  of  the  res 
gestae.  This  case  was  fully  considered  up- 
on a  review  of  the  earlier  cases  In  this  state; 
and  It  would  be  superfluous  to  cite  similar 
cases  from  other  Jurisdictions,  in  view  of 
such  recent  ruling  of  this  court.  The  testi- 
mony which  was  ruled  out  was  admissible. 
Exceptions  1,  2,  and  S  are  sustained. 

[3]  Exception  4.  The  witness  O'Brien  an- 
swered, in  part,  to  question  34,  as  shown 
on  page  37  of  the  transcript:  "And  Mr.  Can- 
bam  was  standing  on  my  left,  and  he  step- 
ped down  to  the  track  to  go  across  the 
track."  The  trial  Justice  (page  38)  ordered 
struck  out  "that  part  showing  his  intention." 
Plaintiff's  exception  numbered  4  is  to  this 
ruling. 

[4]  The  question  was  as  to  what  was  done 
-with  reference  to  the  signaling  of  the  ap- 
proaching car.  This  portion  of  the  answer 
-was  not  responsive  to  the  question,  and  might 
liave  been  stricken  out  on  that  ground,  as 
well  as  upon  the  ground  Indicated. 

[5]  The  matter  involved  In  this  portion  of 
the  answer  is  immaterial  in  any  event,  be- 
cause it  is  amply  shown,  by  other  testimony, 
that  Mr.  Canham  did  cross  the  track,  and 
that  he  intended  to  take  the  south-bound  car 
to  go  to  his  house.  This  exception  Is  over- 
ruled. 

[I]  Exceptions  6  and  6  are  based,  respec- 
tively, upon  the  exclusion  of  question  137, 
on  page  45,  and  question  138,  on  page  46,  of 
the  transcript  of  testimony.  By  these  ques- 
tions Mr.  Fitzgerald  was  asked  to  compare, 
as  to  strength  and  brightness,  the  headlight 
on  the  car  which  figured  in  the  accident 
with  the  headlights  on  the  cars  used  in  the 
<4ty  streets.  "Q.  137.  Now,  whether  or  not 
that  light  was  of  the  same  or  of  greater 
candle  power  than  the  lights  on  the  cars 
used  around  the  city?"  This  question,  by  the 
use  of  the  words  "candle  power,"  called  for 
technical  knowledge  which  the  witness  did 
not  appear  to  possess;  furthermore,  it  was 
Indefinite  as  to  the  standard  of  comparison 
In  the  use  of  the  words,  "the  lights  on  cars 
used  around  the  city?"  "Q.  138.  Whether 
or  not  the  light  that  came  from  that  head- 
light was  stronger  and  brighter,  or  of  less 
brightness,  than  the  lights  which  are  cast 
from  headlights  of  the  cars  used  on  the  city 
streets?"  The  standard  of  comparison  sug- 
gested was  too  Indefinite.  Furthermore,  the 
important  question  was  as  to  the  brightness 
of  the  headlight  on  the  car  which  figured  in 
the  accident;  and  that  was  fully  shown  by 
the  same  witness  in  later  questions,  when  he 


testified  that  "it  was  a  very  bright  Intense 
light";  that  he  observed  the  headlight  as 
the  car  was  approaching,  and  the  distance 
to  which  the  light  was  thrown,  and  that 
"the  rays  of  that  light  were  shed  on  us 
quite  vividly  at  100  yards."  We  think  that 
the  witness  was  permitted  to  testify  fully  as 
to  the  facts,  and  that  the  evidence  sought 
by  the  excluded  questions,  by  way  of  com- 
parison with  other  lights,  was  properly  ex- 
cluded, and  was  Immaterial.  Exceptions  6 
and  6  are  overruled. 

[7]  Exception  7  was  taken  to  the  exclusion 
of  the  answer  to  question  35,  on. page  54, 
put  to  Mr.  McSoley,  a  civil  engineer,  who 
made  certain  measurements  in  the  vicinity 
of  the  scene  of  the  accident  The  question 
asked  was  how  far  north  from  a  person 
standing  in  the  center  of  the  west  track, 
and  opposite  the  center  of  the  Silver  Hook 
station,  the  witness  could  observe  such  per- 
son; he  also  standing  in  the  center  of  the 
west  track.  It  was  in  testimony  that  the 
railroad  tracks  curved  at  a  point  north  of 
the  station,  and  the  purpose  of  this  inquiry 
was  to  show  at  what  point  rounding  that 
curve,  the  motorman  on  a  south-bound  car 
could  first  see  a  person  crossing  the  west 
track.  The  objection  was  that  it  was  not 
shown  by  positive  testimony  that  Canham 
ever  stood  in  the  center  of  the  west  track. 
But  it  does  appear  that  he  (Canham)  must 
have  crossed  the  west  track  at  about  this 
point  before  he  was  struck  by  the  car,  and 
while  the  car  was  approaching.  The  curve 
in  the  track  ran  northwesterly,  and  conse- 
quently the  distance  toward  the  north  from 
which  Canham  could  be  observed,  if  passing 
across  the  center  of  the  west  track,  might 
be  less  than  the  distance  at  which  he  could 
be  seen  on  the  west  rail  pf  the  east  track, 
where  he  was  shown  by  positive  testimony 
to  have  been.  The  question  was  pertinent 
and  should  have  been  admitted.  It  was  in 
the  same  line  of  Inquiry  as  other  questions 
which  had  been  admitted  without  objection. 
The  general  objection  that  the  measurements 
were  taken  in  the  daytime,  while  the  acci- 
dent happened  after  dark,  only  goes  to  the 
weight  of  the  testimony,  and  not  to  its  ad- 
missibility.    Exception  7  Is  sustained. 

[8]  Exceptions  8  and  9  were  taken  to  the 
exclusion  of  testimony  by  a  former  motor- 
man  of  the  defendant  company,  as  to  the 
headlight  equipment  of  the  cars  on  the  But- 
tonwoods  line  (exception  8,  q.  24,  p.  64),  and 
the  distance  which  such  a  light  sends  Its 
rays  (exception  9,  q.  25,  p.  65).  The  ques- 
tions were  general  and  not  confined  to  the 
car  involved;  and  testimony  as  to  the  par- 
ticular headlight  on  the  car  Involved  had 
already  been  given  by  an  eyewitness.  The 
testimony  here  In  question  was  rightly  ex- 
cluded as  being  immaterial.  Exceptions  8 
and  9  are  overruled. 

Exceptions  10,  15,  16,  and  17  relate  to  the 
exclusion  of  the  answers,  respectively,  to 
question  26,  on  page  66,  questions  38  and  89, 

Digitized  by  VjOOQ  IC 


1064 


85  ATLANTIC  REPORTER 


(B.L 


on  page  83,  and  Question  40,  on  page  84,  of 
the  transcript  of  testimony.  These  were 
hypothetical  questions  put  by  the  plaintiff's 
counsel  to  the  expert  witness,  Saunders,  who 
had  been  a  motorman  on  this  line  for  two 
years,  to  show  within  what  distance  the  car 
which  figured  In  this  accident  could  have 
been  stopped  at  or  just  north  of  Silver  Hook 
station  Just  previous  to  the  accident.  The 
witness  was  shown  to  be  familiar  with  the 
type  of  car  and  its  equipment,  and  also  with 
the  roadbed  at  this  point,  from  actual  ex- 
perience In  running  this  type  of  car  on  that 
line;  and  the  questions  embraced  (with  the 
exception  of  question  38,  ex.  15)  all  the  es- 
sential elements  of  the  situation,  as  they  ap- 
peared In  evidence.  The  inquiry  was  perti- 
nent It  had  been  shown  that  the  car  was 
signaled  to  stop  by  three  men  at  a  point  at 
which  the  public  were  Invited  to  cross  the 
track  to  take  the  cars;  that  it  was  neces- 
sary for  either  of  these  men  to  cross  the 
track  before  being  in  a  position  to  board  the 
car ;  and  that  one  of  the  three  men  started 
across  the  track  for  that  purpose. 

[9, 10]  Here  were  circumstances  constitut- 
ing notice  to  the  motorman  that  a  man  cross- 
ing the  track  was  relying  on  the  stopping  of 
the  car.  In  this  situation,  it  was  the  duty 
of  the  motorman  to  use  every  effort  to  stop 
his  car,  and  thereby  avoid  a  fatality;  and 
it  is  the  plaintiff's  right  to  show  that,  If  such 
a  situation  became  evident,  or  should  have 
become  evident,  to  the  motorman,  he  could 
have  stopped  his  car  quickly  enough  to  have 
avoided  the  fatality. 

[11]  Question  38,  which  is  the  subject  of 
exception  15,  was  too  indefinite,  in  that  it 
did  not  state  all  the  conditions,  and  was 
properly  excluded,  and  exception  15  is  over- 
ruled. The  other  questions  involved  In  ex- 
ceptions 10,  16,  and  17  were  properly  asked, 
as  based  upon  the  conditions,  and  should 
have  been  allowed;  and  exceptions  10,  16, 
and  17  are  sustained. 

[12]  Exceptions  11  and  18  relate  to  the  ex- 
clusion of  the  opinion  of  expert  witness, 
Saunders,  as  to  the  proper  and  reasonable 
manner  and  speed  of  approaching  the  Silver 
Hook  station  with  a  suburban  car  bound 
south.  These  questions  simply  asked  the 
opinion  of  the  witness ;  and,  while  it  is  evi- 
dent from  the  context  that  it  was  in  the 
mind  of  counsel  to  examine  this  witness  as 
to  what  was  the  proper  method  of  handling 
a  car  at  that  station  with  reference  to  the 
rules  of  the  company,  yet  the  questions  under 
consideration  do  not  mention  the  rules,  nor 
any  of  the  conditions  surrounding  the  acci- 
dent They  are  too  general  and  Indefinite  in 
form,  and  were  rightly  excluded.  Exceptions 
11  and  18  are  therefore  overruled. 

Exceptions  12,  13,  and  14  were  taken  to 
the  exclusion  of  testimony  as  to  whether  the 
defendant  company,  previous  to  and  at  the 
time  of  this  accident,  had  a  rule  with  refer- 
ence to  how  a  motorman  should  handle  his 


car  when  approaching  Silver  Hook  statka 
and  other  stations  on  the  Bnttonwoods  Uae. 
and,  if  bo,  what  the  rule  was. 

[13]  Exception  12  was  to  the  exclusion  of 
a  question  asked  of  the  witness  Saunders,  i- 
to  what  was  the  rule  of  the  defendant  esc- 
pany  relating  to  the  speed  of  cars  approv- 
ing the  Silver  Hook  station ;  lie  having  tes- 
tified that  he  knew  of  such  a  rule  in  titer 
for  five  years  prior  to  1905,  at  which  tU»  b* 
left  the  employ  of  the  defendant.  If  & 
plaintiff  was  unable  to  show  that  the  rule  a 
question  continued  in  force  down  to  the  tii*- 
of  the  accident  in  1807,  It  might  be  said  lU: 
it  was  immaterial  what  the  role  was  in  19» 
and  for  five  years  prior  thereto ;  bat  &s 
appears  from  the  record  that  the  plaice: 
offered  to  show,  by  a  superintendent  in  tbr 
employ  of  the  defendant  company,  what  rcie> 
of  the  defendant  in  regard  to  this  sutj-ei 
were  In  force  in  1907  at  the  time  of  the  acci- 
dent It  would  have  been  pertinent  to  fck« 
what  those  rules  were  for  five  years  prior :: 
1905.  We  think  the  testimony  of  Saundtr? 
on  that  point  might  have  been  admitted,  so: 
Ject  to  the  condition  that  the  plaintiff  should 
show  by  other  testimony  that  such  rule,  L' 
pertinent  to  this  inquiry,  remained  in  foro 
in  1907,  covering  the  period  of  the  accicks: 
Plaintiff's  counsel,  however,  did  not  aui.- 
any  such  offer,  and  therefore  the  testinwt.t 
of  Saunders  on  this  point  was  rightly  ex- 
cluded, and  exception  12  is  overruled. 

[14]  Exceptions  13  and  14  relate  to  exck 
slon  of  testimony,  sought  to  be  obtained  frro 
Mr.  Searle  (pages  80-82  of  the  transcrift. 
as  to  the  rules  of  the  defendant  company  fc> 
force  in  1907,  at  the  time  of  the  aocidea:- 
Mr.  Searle  was  superintendent  of  the  Ee.- 
wood  division,  and  knew  about  the  rules  n 
force  in  regard  to  the  speed  at  which  at 
should  approach  stations  on  the  Buttonwoous 
line  (which  included  the  Silver  Hook  sta- 
tion) ;  but  he  was  not  allowed  to  tell  whi: 
the  rules  were.  This  was  clearly  error.  I; 
sufficiently  appears  from  the  transcript  I* 
what  purpose  these  rules  were  offered;  art 
this  court  is  of  opinion  that  the  evidence  **< 
clearly  admissible  and  pertinent  The  ca-e 
of  Desautelle  v.  Nasonville  Woolen  Co.  2" 
R.  I.  261,  66  Atl.  579,  was  an  action  for  Di- 
ligence In  operating  a  mill  at  night  witbec: 
providing  a  person  to  supervise  the  wat« 
power.  "The  evidence  showed  that  ahnrs 
during  the  daytime,  while  the  mill  was  ma- 
iling, some  officer  or  employe  of  the  defend- 
ant made  frequent  Inspection  of  the  reguUttf 
and  water  supply,  and  that  on  the  nigt'- 
when  the  accident  occurred,  which  was  t> 
first  night  that  the  mill  had  been  operate*! 
no  such  officer  or  employe  was  present.  It 
determining  whether  such  a  person  ought  &■ 
have  been  supplied  In  the  nighttime,  it  im- 
proper for  the  Jury  to  consider  that  sod 
service  was  treated  by  the  defendant  as  net 
essary  when  the  mill  was  run  by  day."  TS* 
Jury  had  been  charged  that  such   oniissle 
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was  not  negligence,  bat  that  they  might  take 
It  into  consideration  In  determining  tine 
question  of  negligence;  and  the  charge  was 
approved.  This  is  clearly  analogous  to  the 
principle  of  the  case  at  bar,  and  of  the  other 
cases  hereinafter  cited. 

The  question  of  the  admission  in  evidence 
of  rules  of  the  defendant  carrier,  governing 
the  operation  of  its  trains  or  cars,  and  Is- 
sued to  its  employes,  when  such  rules  have 
been  offered  by  the  plaintiff,  has  been  passed 
upon  in  many  jurisdictions ;  and,  almost  with- 
out exception,  the  courts  have  held  such  to 
be  proper  evidence,  although  not  conclusive 
evidence  of  negligence.  Some  Judges  have 
said  that  these  rules  of  the  defendant  com- 
pany are  part  of  the  transaction,  res  gestae, 
and  some  have  likened  them  to  municipal 
ordinances  regulating  the  operation  of  trains 
or  street  cars.  The  prevailing  ground,  how- 
ever, upon  which  such  evidence  is  admitted 
is  that  these  roles  to  employes  Indicate  the 
necessity  of  care  under  the  particular  cir- 
cumstances covered  by  the  rules,  and  are  in 
the  nature  of  an  admission  by  the  railroad 
that  due  care,  under  the  circumstances,  re- 
quired the  course  of  conduct  prescribed  by 
the  rule. 

Stevens  v.  Boston  Elevated  Ry.  (1904)  184 
Mass.  476,  478,  69  N.  E.  338,  Involves  a  col- 
lision between  a  carriage  and  a  car  on  which 
it  was  alleged  the  motorman  did  not  sound 
his  gong.  After  verdict  for  the  plaintiff,  the 
only  exception  on  review  was  to  the  admis- 
sion in  evidence  of  the  rules  of  the  company, 
issued  to  conductors  and  motormen,  requir- 
ing that  a  gong  be  sounded  when  passing,  or 
about  to  pass,  a  vehicle.  The  Supreme  Ju- 
dicial Court  approved  the  ruling  below,  and 
upon  this  point  said:  "The  decisions  in  dif- 
ferent jurisdictions  are  not  entirely  harmoni- 
ous upon  the  question  now  raised;  but  we 
are  of  opinion  that  the  weight  of  authority 
and  of  reason  tends  to  support  the  ruling  of 
the  judge  in  the  present  case.  *  •  *  A 
violation  of  'rules  previously  adopted  by  a 
defendant,  in  reference  to  the  safety  of  third 
persons,  has  generally  been  admitted  in  evi- 
dence as  tending  to  show  negligence  of  the 
defendant's  disobedient  servant,  for  which 
the  defendant  Is  liable.  The  admissibility 
of  such  evidence  has  often  been  assumed  by 
this  court  without  discussion."  After  stat- 
ing the  analogy  between  such  rules  and  ordi- 
nances or  statutes  regulating  the  running  of 
cars,  violations  of  which,  by  defendant  or  Its 
servants,  are  always  received  as  evidence, 
although  not  conclusive,  of  defendant's  negli- 
gence, the  opinion  proceeds  (184  Mass.  479, 
69  N.  E.  339):  "So  a  rule  made  by  a  corpo- 
ration for  the  guidance  of  Its  servants,  In 
matters  affecting  the  safety  of  others,  is 
made,  in  the  performance  of  a  duty,  by  a 
party  that  Is  called  upon  to  consider  meth- 
ods and  determine  how  its  business  shall  be 
conducted.  Such  a  rule,  made  known  to  its 
servants,  creates  a  duty  of  obedience  as  be- 


tween the  master  and  the  servant,  and  dis- 
obedience of  it  by  the  servant  is  negligence 
as  between  the  two.  If  such  disobedience  in- 
juriously affects  a  third  person,  it  is  not  to 
be  assumed,  in  favor  of  the  master,  that  the 
negligence  was  immaterial  to  the  Injured  per- 
son, and  that  his  rights  were  not  affected  by 
it  Rather  ought  it  to  be  held  an  implication 
that  there  was  a  breach  of  duty  towards 
him,  as  well  as  towards  the  master,  who  pre- 
scribed the  conduct  that  he  thought  neces- 
sary or  desirable  for  protection  in  such  cases. 
Against  the  proprietor  of  a  business,  the 
methods  which  he  adopts  for  the  protection 
of  others  are  some  evidence  of  what  he  thinks 
necessary  or  proper  to  insure  their  safety." 

The  only  case  to  the  contrary  cited  in  the 
opinion  last  above  quoted,  and  the  only  case 
to  the  contrary  which  has  come  to  the  atten- 
tion of  this  court,  is  that  of  Fonda  r.  St 
Paul  City  Ry.,  71  Minn.  438,  at  page  449, 
74  N.  W.  166,  70  Am.  St  Rep.  341;  and  an 
examination  of  this  latter  case  shows  that 
no  authorities  are  cited  upon  this  point  in 
support  of  its  decision.  The  case  is  criticis- 
ed in  Cincinnati  St  Ry.  v.  Altemeier,  60  Ohio 
St  10,  18,  53  N.  B.  300;  and  no  case  is  cited 
to  this  court  in  which  it  has  been  followed. 
The  doctrine  of  the  case  of  Stevens  v.  Bos- 
ton Elevated  Ry.  |Co.,  supra,  has  been  fol- 
lowed In  numerous  cases  in  other  Jurisdic- 
tions. See  Boldt  v.  San  Antonio  Traction  Co. 
(Tex.  Civ.  App.)  148  S.  W.  831 ;  Partelow  v. 
Newton  &  Boston  St  Ry.  Co.,  196  Mass.  24, 
81  N.  E.  894;  Burns  v.  Worcester  Consolidat- 
ed St  Ry.,  193  Mass.  63,  78  N.  E.  740 ;  Crow- 
ley v.  Boston  Elevated  Ry.  Co.,  204  Mass. 
241,  90  N.  E.  532 ;  Larson  v.  Boston  Elevated 
Ry.  Co.  (1912)  212  Mass.  262,  98  N.  E.  1048; 
Georgia  R.  R  v.  Williams,  74  Oa.  723;  At- 
lanta Consolidated  St  Ry.  Co.  v.  Bates,  103 
Oa.  333,  30  S.  E.  41;  Lake  Shore  &  M.  S. 
Ry.  Co.  v.  Ward,  35  111.  App.  423,  affirmed  In 
135  111.  511,  26  N.  E.  520;  Chicago  City  Ry. 
Co.  v.  Lowltz,  119  111.  App.  360,  affirmed  In 
218  DJ.  24,  75  N.  B.  755;  Coates  v.  Railway 
Co.,  62  Iowa,  486,  17  N.  W.  760;  So.  Kan. 
Ry.  Co.  v.  Pavey,  48  Kan.  452,  29  Pac.  593; 
B.  &  O.  R.  R.  Co.  v.  State,  81  Ma.  371,  32  Atl. 
201 ;  Texas  Traction  Co.  v.  Hanson  (Tex.  Civ. 
App.  1912)  143  S.  W.  214;  Frizzell  v.  Omaha 
St  Ry.  Co.,  124  Fed.  176,  181,  59  C.  C.  A.  382 ; 
Chicago,  Milwaukee  A  St  Paul  Ry.  v.  Lowell, 
161  U.  S.  209,  217-218,  14  Sap.  Ct  281,  38 
L.  Ed.  131;  Warner  v.  B.  &  O.  R.  R.,  168 
U.  S.  339,  345,  18  Sup.  Ct  68,  42  L.  Ed.  491. 

It  should  be  said  that  In  the  many  cases 
where  proof  of  the  rules  of  the  defendant 
and  of  the  violation  thereof  has  been  held 
to  be  properly  admissible  as  evidence  of  de- 
fendant's negligence,  it  Is  uniformly  held  that 
such  evidence  is  not  conclusive  evidence  of 
negligence,  but  only  to  be  considered  by  the 
Jury  as  evidence  In  connection  with  the  oth- 
er evidence  in  the  case.  And  such  evidence 
has  been  generally  held  admissible  in  cases 
of  injury  to  third  persons,  as  well  as  to  pas- 
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sengers.  The  evidence  offered  and  rejected 
as  to  the  rales  of  the  defendant,  which  la 
the  subject  of  exceptions  IS  and  14,  was  ad- 
missible and  should  hare  been  admitted; 
and  those  exceptions  are  sustained. 

Exception  19  was  taken  to  the  'direction  of 
a  verdict  for  the  defendant  at  the  close  of 
the  plaintiff's  testimony.  This  raises  the 
question  of  the  sufficiency  of  the  evidence 
produced,  the  chief  features  of  which  have 
already  been  stated  above.  A  considerable 
portion  of  the  plaintiff's  brief  has  been  de- 
voted, in  the  consideration  of  this  exception, 
to  a  discussion  of  the  proof  as  to  due  care 
of  the  plaintiff's  Intestate,  in  the  endeavor 
to  show  that  the  deceased  was  not,  as  a 
matter  of  law,  upon  the  evidence  as  it  stands, 
guilty  of  contributory  negligence,  and  that 
the  defendant  was  guilty  of  negligence  caus- 
ing death  of  Mr.  Canham.  Inasmuch  as  cer- 
tain evidence,  which  may  have  a  very  Im- 
portant bearing  upon  these  questions,  as  well 
as  upon  the  application  of  the  doctrine  of 
the  last  clear  chance,  was  erroneously,  ex- 
cluded by  the  trial  court,  and  it  becomes  nec- 
essary to  grant  a  new  trial,  it  would  be  futile 
to  discuss  these  questions  at  length,  until 
this  court  shall  have  before  It  all  of  the 
evidence  which  the  parties  may  see  fit  to 
introduce  upon  such  new  trial.  It  is  suffi- 
cient to  say  that,  In  our  opinion,  the  record, 
as  it  stands,  does  not  conclusively  show,  as 
a  matter  of  law,  that  the  deceased  was  guilty 
of  contributory  negligence,  which  was  the 
proximate  cause  of  his  death,  as  was  de- 
cided by  the  trial  Judge  upon  the  motion  to 
direct  a  verdict  for  the  defendant;  nor  does 
it  show  conclusively  that  the  defendant  was 
not  guilty  of  negligence  causing  his  death; 
nor  does  it  show  conclusively  that  the  doc- 
trine of  the  last  clear  chance  could  have  had 
no  application.  Sufficient  testimony  as  to 
the  facts  of  the  case  does  appear,  In  our 
opinion,  to  require  the  defendant  to  put  in 
its  defense  to  the  case;  and  we  are  of  the 
opinion  that  the  trial  Judge  erred  in  direct- 
ing the  verdict  for  the  defendant  Exception 
19  Is  therefore  sustained. 

Exceptions  1,  2,  3,  7, 10,  13, 14, 16,  17,  and 
19  are  sustained;  exceptions  4,  S,  6,  8,  9,  11, 
12,  15,  and  18  are  overruled;  and  the  case 
is  remitted  to  the  superior  court  for  a  new 
trial. 


In  re  OPINION  TO  GOVERNOR. 

(Supreme   Court  of  Rhode   Island.     Feb.   24, 
1913.) 

1.  Constitutional  Law  (H  19,  20*)— Con- 

BTBUCTION  —  CONTEMPOBANEOUS    CON8TBUC 
TION. 

The  court.  In  construing  an  ambiguous 
provision  of  the  Constitution,  may  seek  ex- 
trinsic aid  in  determining  its  meaning  by  as- 
certaining the  contemporaneous  construction 
placed  on  the  clause  at  the  time  of  its  adop- 
tion and  since  then  by  those  whose  duty  it  has 


been  to  construe,  execute,  and  apply  it  In  prac- 
tice. 

[Ed.  Note.— For  other  cases,  see  Constitu- 
tional Law.  Cent.  Dig.  ||  14,  15;  Dec  Dig.  ii 
19,  20.*] 

2.  States  (f  69*>~ Legislature— Oomfexb*- 
tion— Constitutional  Pbovibiohs. 

Under  article  11  of  the  Article*  of  Amend- 
ment, adopted  in  1900,  providing  that  the  sen- 
ators and  representatives  shall  receive  eight 
cents  per  mile  for  traveling  expenses  "in  go- 
ing to  and  returning  from  the  General  Assem- 
bly," the  members  of  the  General  Assembly  are 
not  entitled,  in  view  of  a  contemporaneous  tad 
continuous  construction,  to  mileage  going  to 
and  returning  from  the  General  Assembly  each 
day  up  to  the  limit  of  60  days'  attendance  a 
any  calendar  year. 

[Ed.  Note.— For  other  cases,  see  States,  Cent 
Dig.  if  87,  62;   Dec.  Dig.  |  59.*] 

3.  States  (|  82*)—  Legislature— Adjoubj- 
ment. 

Const  art  4,  I  9,  limiting  the  power  of 
adjournment  of  each  house  of  the  General  As- 
sembly to  not  more  than  two  days  without  tv 
consent  of  the  other  house,  implies  that  :> 
General  Assembly,  after  once  being  lawfully  is 
session,  can  only  adjourn  by  the  joint  action  <-i 
the  two  houses;  and  each  house  may  &u- 
journ,  at  its  convenience,  from  time  to  time  for 
a  period  not  exceeding  two  days. 

[Ed.  Note.— For  other  cases,  see  States,  Ccsl 
Dig.  |  40;  Dec.  Dig.  f  82.*] 

4.  Constitutional  Law  (|  20*)— Cowbtsxc- 
tion  —  Legislative  and  Executive  Cos- 
btbuctions— Effect. 

Where  the  practical  construction  placed 
on  an  ambiguous  constitutional  clause  by  lb* 
Legislature  or  executive  department  has  bees 
uniform  and  of  long  standing,  and  has  bees 
acquiesced  in  by  the  people,  the  constructs* 
may  determine  the  question  of  its  meaning. 

[Ed.  Note. — For  other  cases,  see  Constitu- 
tional Law,  Cent  Dig.  ||  14.  16;  Dec.  Dig.  i 
20.*] 

5.  States  (|  69*)—  Legislatuhe— Compensa- 
tion—Constitutional  Provisions. 

The  proviso  in  article  11  of  the  Articles 
of  Amendment  to  the  Constitution,  adopted  is 
1900,  that  no  compensation  or  mileage  shall  he 
allowed  any  senator  or  representative  fur 
more  than  60  days'  attendance  in  any  calendar 
year,  is  restrictive,  and  does  not  enlarge  tb« 
right  to  mileage  prescribed  by  the  provigx* 
giving  mileage  to  the  members  of  the  General 
Assembly  in  going  to  and  returning  from  the 
General  Assembly. 

[Ed.  Note.— For  other  cases,  see  States,  Cent 
Dig.  i|  87,  62;    Dec  Dig.  |  69.*] 

Opinion  of  the  Supreme  Court  in  response 
to  a  question  submitted  by  the  Governor. 

We  have  received  a  communication  from 
your  excellency  referring  to  article  11  of 
Amendments  of  the  Constitution  of  the  state 
of  Rhode  Island,  and  asking  our  opinion  oa 
the  question :  "Are  the  members  of  the  Gen- 
eral Assembly  entitled  to  mileage  going  to 
and  returning  from  the  General  AssembL? 
each  day  up  to  the  limit  of  60  days*  attend- 
ance in  any  calendar  year?" 

[1]  The  language  of  said  article  11,  creat- 
ing the  right  to  mileage,  is:  "The  senators 
and  representatives  shall  •  *  •  receive 
*  *  •  eight  cents  per  mile  for  traveling 
expenses  In  going  to  and  returning  from  the 
General  Assembly."    This  same  language  to 
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jntalned  In  the  Constitution  of  1842,  in 
setlon  11  of  article  4  thereof.  Considering 
le  language  itself  only,  and  taking  the 
'ords  used  In  their  ordinary  meaning,  we 
re  strongly  inclined  to  the  opinion  that  they 
o  not  contemplate  mileage  for  dally  attend- 
nce.  But,  Inasmuch  as  the  words  "in  going 
j  and  returning  from  the  General  Assembly" 
tand  without  other  words  of  explanation  or 
ualiflcatlon,  it  may  be  urged  that  they  are 
usceptlble  of  differences  in  interpretation 
s  relates  to  the  amount  of  mileage  due 
hereunder.  The  clause  therefore  may,  per- 
laps,  be  taken  as  ambiguous  in  this  respect 
n  such  case  it  is  proper  to  seek  extrinsic  aid 
n  the  determination  of  its  meaning  by  as- 
ertalnlng  the  contemporaneous  construction 
>laced  upon  the  words  at  the  time  of  their 
idoption  and  since  by  those  whose  duty  it 
las  been  to  construe,  execute,  and  apply 
hem  In  practice. 

[2]  The  Constitution  of  1842  provided  for 
rwo  sessions  of  the  General  Assembly,  one 
it  Newport  on  the  first  Tuesday  of  May; 
the  other,  the  last  Tuesday  of  October,  to  be 
held  once  in  two  years  in  South  Kingstown 
and  the  other  years  alternately  at  Bristol 
and   East   Greenwich,  and  an   adjournment 
of   the   October   session  annually  in   Provi- 
dence.    The  first  General  Assembly  elected 
under  the  Constitution  met  in  Newport  on 
the  first  Tuesday  in  May,   1843,  and  after 
sitting  five  days  adjourned  to  the  fourth 
Monday  of  June,  1848,  to  meet  in  Newport, 
where,  after  a  further  sitting  of  six  days, 
the  session  ended.    The  October  session  was 
held  in  South  Kingstown  and  was  adjourn- 
ed to  Providence,  to  meet  in  January,  1844. 
A  special  session  of  two  days  met  in  Provi- 
dence In  March,  1844.     An  examination  of 
the  reports  of  the  State  Treasurer,  as  print- 
ed in  the  schedules  for  1843  and  1844,  and 
an  analysis  of  the  payments  to  members  of 
the  General  Assembly  show  that  one  travel 
to  and  from  the  Assembly  only  was  allowed 
for  each  session  and  each  adjourned  session ; 
that  is  to  say,  for  the  May  session  in  New- 
port, for  the  adjourned  session  thereof  in 
Newport  ln<  June,  for  the  session  in  South 
Kingstown  in   October,   for    the   adjourned 
session  in  Providence  in  January,  1844,  and 
for  the  special  March  session  in  1844,  mile- 
age for  only,  one  going  to  and  returning  from 
the  General  Assembly  was  allowed  in  each 
Instance.     Fifteen  of  the  members  of  this 
first  General  Assembly,  under  the  Constitu- 
tion, were  also  members  of  the  convention 
which    framed    the    Constitution.      Among 
them  were  George  A.  Brayton,  Sylvester  G. 
Shearman,  and  Elisha  R.  Potter,  all  after- 
wards Justices  of  the  Supreme  Court,  and 
such  well-known  members  of  the  bar  as  Wll- 
klns  Updike,  Charles  P.  Tillinghast,  Henry 
Y.  Cranston,  William  P.  Sheffield,  and  Rich- 
ard K.  Randolph. 

[J,  41  In  November,  1854,  article  3  of  the 
Articles  of  Amendment  to  the  Constitution 
85A-67 


was  adopted,  by  which  it  was  provided  that 
one  session  of  the  General  Assembly  should 
be  held  annually,  commencing  on  the  last 
Tuesday  of  May,  In  Newport,  and  continuing 
by  adjournment  annually  in  Providence. 
But  the  custom  of  allowing  mileage  for  one 
"going  to  and  returning  from  the  General 
Assembly"  for  each  session  and,  in  addition, 
for  attendance  upon  adjourned  sessions 
thereof  has  been  followed,  as  we  understand, 
from  1844  to  the  present  time.  Undoubtedly 
ihere  have  been  at  times  In  the  past  ad- 
journments of  the  General  Assembly  for 
short  periods  without  the  allowance  of  mile- 
age in  consequence  thereof,  although  since 
1900  It  has  been  uniformly  otherwise.  But 
we  know  of  no  Instance  In  the  70  years 
which  have  elapsed  since  the  adoption  of  the 
Constitution  showing  that,  in  addition  to 
the  allowance  of  one  mileage  in  a  given  ses- 
sion for  "going  to  and  returning  from  the 
General  Assembly,"  other  mileage  has  ever 
'been  allowed  and  paid  during  the  said  ses- 
sion, except  in  cases  when  the  session  has 
been  interrupted  and  broken  into  parts  by 
the  adjournment  of  the  General  Assembly. 
In  practice  this  has  not  been  limited  to  the 
adjournments  provided  for  by  the  Constitu- 
tion; for,  as  has  already  been  shown,  the 
General  Assembly,  at  its  first  session  under 
the  Constitution,  of  its  own  motion,  ad- 
journed the  May  session  for  about  six  weeks 
and  collected  mileage  for  the  adjourned  ses- 
sion thus  brought  about  In  other  words, 
the  allowance  of  mileage  beyond  one  taxa- 
tion thereof  In  a  session  has  apparently  al- 
ways followed  and  depended  upon  an  actual 
break  In  the  session,  caused  by  an  adjourn- 
ment of  the  General  Assembly.  Section  9 
of  article  4  of  the  Constitution,  in  expressly 
limiting  the  power  of  adjournment  of  each 
house  to  not  more  than  two  days  without 
the  consent  of  the  other  house,  in  effect  Im- 
plies that  the  General  Assembly,  after  once 
being  lawfully  in  session,  can  only  adjourn 
by  the  Joint  action  of  the  two  houses.  Each 
house  may,  at  its  convenience,  adjourn  itself 
from  time  to  time  for  a  period  not  exceed- 
ing two  days,  irrespective  of  whether  the 
other  house  may  have  adjourned  for  the 
same  time  or  not;  but  the  General  Assem- 
bly, as  such,  would  not  be  adjourned  by  such 
independent  acts  of  the  two  houses.  As  al- 
ready stated,  it  can  only  adjourn  by  the 
Joint  or  concurred  action  of  both  houses. 
There  is  no  evidence,  therefore,  showing 
that  at  any  time  since  the  adoption  of  the 
Constitution  mileage  based  upon  daily  at- 
tendance has  ever  beeen  allowed.  When  the 
practical  construction  placed  upon  an  ambig- 
uous constitutional  clause  by  either  legisla- 
tive or  executive  department  has  been  uni- 
form, of  long  standing,  and  has  been  ac- 
quiesced in  by  the  people,  such  construction 
may  determine  the  question  of  its  meaning. 
[S]  Article  11  of  the  Articles  of  Amend- 
ment to   the  Constitution   was  adopted  in 
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November,  1900.  It  requires  that  a  session 
of  the  General  Assembly  shall  be  held  an- 
nually In  January  at  Providence.  Unless 
modified  by  the  proviso  contained  in  this  ar- 
ticle, but  not  hitherto  a  part  of  the  Consti- 
tution, namely  "that  no  compensation  or 
mileage  shall  be  allowed  any  senator  or 
representative  for  more  than  sixty  days'  at- 
tendance in  any  calendar  year,"  it  is  clear 
that  article  11  makes  no  change  in  the  mile- 
age due  members.  What  effect  has  the  pro- 
viso in  this  respect?  Does  It  enlarge  or  re- 
strict? It  seems  apparent  that  the  general 
purpose  of  the  proviso  is  restrictive.  This 
is  expressly  so  as  to  the  total  amount  of 
compensation  receivable  by  members  of  the 
General  Assembly  for  attendance.  Up  to 
1901  members  received  $1  for  every  day  of 
attendance  however  long  the  session  or  ses- 
sions of  the  General  Assembly  continued. 
Article  11  increases  the  daily  compensation 
from  $1  to  $5,  but  the  proviso  limits  and 
restricts  the  total  amount  of  compensation 
receivable  for  attendance  to  60  days  in  any 
calendar  year  a  maximum.  "With  such  a  re- 
strictive purpose  clearly  manifest  as  to  com- 
pensation can  the  proviso  be  reasonably  con- 
strued as  Intended  to  increase  the  amount 
of  mileage  hitherto  paid?  On  its  face  the 
limitation  or  restriction  seems  to  apply 
equally  to  mileage  and  to  compensation. 
And  while  the  limitation  may  not  always 
come  into  operation  respecting  compensation 
and  mileage  under  precisely  the  same  cir- 
cumstances, no  sufficient  reason  is  suggested 
for  the  proviso  being  otherwise  than  restric- 
tive as  to  both. 

We  are  of  the  opinion,  therefore,  that  the 
reasonable  construction  of  said  proviso  is 
that  it  is  both  as  to  compensation  and  mile- 
age, one  of  limitation  and  restriction,  and 
not  one  of  enlargement  We  find,  therefore, 
that  the  contemporaneous  and  long-contin- 
ued, uniform  construction  of  the  words  "in 
going  to  and  returning  from  the  General 
Assembly,"  as  above  set  forth,  has  been  in 
a  manner  entirely  Inconsistent  with  the  al- 
lowance to  members  of  the  General  Assem- 
bly of  mileage  for  each  day's  actual  attend- 
ance. Such  construction  is  confirmatory  of 
our  view  of  the  meaning  of  the  words,  above 
quoted,  in  their  relation  to  the  rest  of  the 
article  of  the  Constitution.  We  therefore 
are  of  the  opinion  that  the  members  of  the 
General  Assembly  are  not  entitled  to  mile- 
age going  to  and  returning  from  the  General 
Assembly  each  day  up  to  the  limit  of  60 
days,  and  accordingly  answer  the  question 
submitted  by  your  excellency  in  the  nega- 
tive. 

CLARKE  H.  JOHNSON. 

C.  FRANK  PARKHURST. 

WILLIAM  H.  SWEETLAND. 

WALTER  B.  VINCENT. 

DARIUS  BAKER. 


POTTLE  et  al.  v.  LIVERPOOL  ft  LONDON 
&  GLOBE  INS.   CO. 

(Supreme  Judicial  Court  of  Maine.      Feb.  2S. 
1913.) 

1.  Insurance  (g  665*)— Actions  oh  Policies 
— Sufficiency  of  Evidence. 

In  an  action  on  a  fire  insurance  poli:?. 
evidence  held  to  show  that  plaintiffs,  in  the:: 
proofs  of  loss  and  in  their  testimony,  falsi.; 
and  fraudulently  misstated  the  quantity  ax. 
value  of  the  goods  destroyed. 

[Ed.  Note.— For  other  cases,  aee  Inaunusra 
Cent.  Dig.  {§  1555,  1707-1728;  Dec.  Dfc.  I 
665.*] 

2.  Insurance    ({    553*)— Proofs    or    Loss- 
Fraud  ob  False  Sweaeinq. 

No  recovery  could  be  had  under  a  fire  b- 
surance  policy  where  the  insured  parties,  a 
their  proofs  of  loss  and  in  their  testimony,  u 
an  action  thereon,  falsely  and  fraudulently  mis- 
stated the  quantity  and  value  of  the  goods  i.- 
stroyed. 

[Ed.  Note. — For  other  cases,  see  lnsurac"-. 
Cent  Dig.  §§  1362-1366;    Dec  Dig.  |  553.*] 

On  motion  from  Supreme  Judicial  Court 
Washington  County,  at  Law. 

Action  by  James  W.  Pottle  and  other; 
against  the  Liverpool  &  London  &  Globe  In- 
surance Company.  On  motion  to  set  aside 
verdict  for  plaintiffs.  Motion  sustained,  and 
verdict  set  aside. 

Argued  before  WHITEHOUSE,  C  J,  an! 
SAVAGE,  SPEAR,  CORNISH,  KING,  and 
BIRD,  JJ. 

Ashley  St  Clair,  of  Calais,  W.  R.  Pattet- 
gall,  of  Waterville,  and  R.  J.  McGarrigle,  of 
Calais,  for  plaintiffs.  C.  B.  &  EV,  C  Don- 
worth,  of  Machals,  for  defendant 

PER  CURIAM.  Action  of  assumpsit  to  re- 
cover $1,250  fire  insurance  on  a  stock  of  gen- 
eral merchandise  belonging  to  the  assured 
and  contained  in  their  1%-story  frame  store 
situated  at  the  Four  Corners,  so  called,  in 
North  Perry,  Me. 

This  case  was  originally  tried  in  1911,  the 
chief  grounds  of  defense  being:  (1)  That  the 
fire  originated  by  the  voluntary  act,  design, 
and  procurement  of  the  plaintiffs;  (2)  that 
their  proof  of  loss  was  false  and  fraudulent ; 
(3)  that  they  did  not  use  reasonable  exer- 
tions to  save  and  protect  the  properly  after 
the  fire  started;  and  (4)  that  they  falsely 
and  fraudulently  understated  the  amount 
and  value  of  the  property  that  was  saved. 
That  trial  resulted  in  a  verdict  for  the  plain- 
tiffs, which  upon  motion  was  set  aside  by 
this  court,  because  "the  proof  of  loss  was  so 
clearly  false  and  fraudulent  that  the  plain- 
tiffs' right  of  recovery  was  thereby  forfeit- 
ed." Pottle  v.  Insurance  Co*,  108  Me.  401. 
405,  81  Atl.  481,  482. 

The  case  has  again  been  tried,  with  the 
same  Issues  involved,  resulting  in  a  verdict 
of  $1,390  for  the  plaintiffs;  and  it  is  again 
before  this  court  on  defendants'  motion,  that 
this  verdict  be  set  aside  as  being  unwarrant- 
ed by  the  evidence. 
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[1]  With  painstaking  care  the  court  has 
examined  the  voluminous  record  In  this  case, 
containing  more  than  400  printed  pages ;  and 
it  is  of  the  opinion  that  no  other  conclusion 
is  justified  by  the  evidence  than  that  this 
verdict  in  the  plaintiffs'  favor  is  unmistak- 
ably wrong. 

North  Perry,  where  the  plaintiffs'  store 
was  situated,  is  a  small  rural  community, 
about  4%  miles  from  the  railroad,  and  in 
which  the  only  manufacturing  industry  giv- 
ing employment  to  labor  was  a  sawmill.  The 
store  building  was  24  by  36  feet,  1%  -story, 
and  without  a  cellar.  The  lower  story,  or 
store  proper,  was  about  8  feet  in  height,  and 
fitted  in  the  usual  manner  for  a  country 
store,  with  shelving  on  three  sides,  a  long 
counter  on  the  northerly  side  at  the  left  of 
the  entrance,  a  short  counter  at  the  rear 
end,  with  drawers  and  bins  under  some  of 
the  shelving  and  counters.  On  the  souther- 
ly side  heavy  goods,  such  as  molasses  and 
kerosene  oil,  were  kept  The  space  in  the 
middle  of  the  store  was  open  and  unoccu- 
pied. The  second  story,  or  upper  part,  was 
finished  in  one  room,  being  about  7  feet  in 
the  clear  under  the  eaves.  There  was  a 
hatchway  in  the  second  floor  through  which 
goods  could  be  hoisted  and  lowered.  A  flight 
of  stairs,  at  the  top  of  which  was  a  trap 
door,  connected  the  two  floors.  The  plain- 
tiffs had  been  carrying  on  business  at  this 
store  for  some  years.  They  were  unmarried 
and  slept  in  the  upper  room,  taking  their 
meals  at  the  home  of  their  parents,  distant 
about  three-quarters  of  a  mile  from  the 
store. 

About  6  o'clock  in  the  morning  of  October 
18,  1909,  after  the  plaintiffs  had  gone  from 
the  store  for  their  breakfast,  smoke  was  dis- 
covered Issuing  from  the  roof  of  the  build- 
ing, and  the  neighbors  and  mill  crew  imme- 
diately came  to  the  rescue ;  and  while  some 
were  engaged  in  putting  out  the  fire,  which 
was  then  chiefly,  if  not  wholly,  confined  to 
the  top  of  the  building,  the  rest  were  at  work 
carrying  the  goods  from  the  store.  A  team 
was  sent  for  the  plaintiffs,  and  it  was  some 
little  time  before  they  came  back  to  the 
store.  After  working  for  some  time,  It  was 
assumed  that  the  fire  was  out,  and  the  mill 
crew  went  back  to  the  mill,  and  practically 
all  the  other  helpers  left  But  shortly  after 
that  the  building,  with  whatever  was  then 
in  it  was  wholly  consumed.  There  had  been 
a  fire  in  the  stove  in  the  store  the  evening 
before,  but  none  was  built  on  the  morning  of 
tbe  18th,  and  the  plaintiffs  claimed  they  saw 
no  evidence  of  fire  when  they  left  the  store. 
The  total  insurance  on  the  stock  was  $2,- 
500,  $1,250  of  which  was  written  by  the  de- 
fendant company  and  is  the  subject  of  this 
action.  There  was  an  insurance  of  $1,000  on 
the  store  building. 

in  their  proof  of  loss,  the  plaintiffs  state 
that  the  value  of  the  goods  In  the  store  at 
the  time  of  the  fire  was  $3,496.87,  and  that 


the  value  of  the  goods  saved  was  $224.10. 
James  W.  Pottle,  one  of  the  plaintiffs,  and 
who  had  always  had  the  chief  management 
of  the  store,  and  who  made  up  the  proof  of 
loss,  testified  at  both  trials  that  he  after- 
wards recalled  additional  articles  of  mer- 
chandise that  were  in  tbe  store  and  burned 
(of  which  he  claimed  to  have  made  a  list  but 
it  is  hot  produced)  amounting  to  $800  or  $1,- 
000.  Accordingly  the  plaintiffs'  statement  is, 
as  contained  in  their  proof  of  loss  and  in 
their  testimony,  that  the  amount  of  the  goods 
in  the  store,  at  the  time  of  the  fire,  was  sub- 
stantially from  $4,300  to  $4,500. 

An  examination  and  consideration  of  the 
evidence  in  this  case  shows  conclusively,  we 
think,  that  that  statement  as  to  the  amount 
and  value  of  the  goods  was  a  gross  exag- 
geration. 

It  would  serve  no  useful  purpose  to  at- 
tempt here  any  extended  analysis  of  the  vo- 
luminous evidence  in  this  case;  and  there- 
fore we  refer  only  to  a  few  suggestive  fea- 
tures of  it 

1.  The  statement  in  the  proof  of  loss  of 
the  quantity  and  value  of  many  of  the  arti- 
cles, claimed  to  have  been  in  stock  in  this 
country  store,  is  so  excessively  and  unrea- 
sonably large  as  to  be  quite  unbelievable. 

2.  The  amount  of  the  stock  carried,  as 
claimed  by  the  plaintiffs,  is  so  out  of  propor- 
tion with  the  volume  of  business  they  were 
apparently  doing  that  it  quite  overwhelming- 
ly discredits  their  proof  of  loss  and  testimo- 
ny. After  the  fire  they  procured  reports  of 
goods  purchased  by  them  from  33  firms  cov- 
ering, as  they  claimed,  a  period  of  two  years 
previous  to  the  fire.  These  purchases  aggre- 
gate $11,789.84.  But  we  find,  upon  exami- 
nation of  these  detailed  reports,  that  about 
$2,000  of  this  amount  represented  purchases 
made  prior  to  two  years  before  the  fire,  and 
that  less  than  $10,000  of  the  amount  was 
covered  by  the  preceding  two  years,  leaving 
their  annual  purchases  from  these  firms 
about  $5,000.  And,  from  further  computa- 
tion, it  appears  that  the  purchases  from  these 
firms,  during  the  year  next  preceding  the 
fire,  was  only  a  little  in  excess  of  $5,000. 
James  W.  Pottle,  however,  testified  that 
these  reports  did  not  Include  all  their  pur- 
chases, and  that  they  purchased  grain  and 
other  articles  of  others.  That  is  probably 
true  to  some  extent  But  we  note  the  first 
report  listed  is  $995.93  from  a  dealer  "In 
corn  and  meal."  If  they  had  been  large  buy- 
ers of  grain  of  other  firms,  it  is  unexplained 
why  they  did  not  obtain  their  reports  also. 
At  tbe  time  of  the  fire  they  had  no  grain 
whatever  in  stock.  It  seems  reasonable  to 
conclude  from  the  evidence,  therefore,  that 
their  annual  business  for  the  two  years  pre- 
vious to  the  fire  was  about  $6,000.  And  this 
Is  quite  fully  confirmed  by  the  testimony  of 
James  W.  Pottle  as  to  the  amount  of  their 
gross  annual  sales,  which  he  estimated  to  be 
$15  per  day  on  the  average.    At  first  he  stat- 
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ed  the  amount  to  be  from  $20  to  $40,  then 
called  the  average  "$10  or  $12  anyway,"  ex- 
plaining that  they  were  small  in  the  winter 
and  larger  In  the  summer,  but  finally,  on  be- 
ing urged  by  his  counsel  for  an  estimate  for 
the  year,  put  it  at  $15.  At  that  estimate 
their  gross  yearly  business  was  $4,500,  prac- 
tically the  same  as  the  amount  of  stock  they 
claimed  to  have  at  the  time  of  the  fire.  But 
assume  that  his  estimate  was  too  low,  and 
that  $20  per  day,  or  $6,000  per  year,  would 
be  more  nearly  correct,  then  it  would  be 
quite  consistent  with  the  apparent  amount  of 
their  purchases.  It  Is  certainly  Incredulous, 
to  say  the  least,  that  the  experienced  propri- 
etors of  a  country  store,  situated  in  a  sparse- 
ly settled  rural  community,  within  4%  miles 
of  a  railroad,  would  carry  a  stock  in  trade 
equal  in  value  to  two-thirds  or  more  of  their 
gross  yearly  business.  And  it  is  not  to  be 
overlooked,  in  this  connection,  that  this 
amount  of  stock,  which  the  plaintiffs  stated 
was  in  the  store  at  the  time  of  the  fire,  did 
not  include  a  particle  of  grain,  and  practical- 
ly no  so-called  heavy  goods,  except  5  barrels 
of  flour. 

3.  James  W.  Pottle  testified  that  the  stock 
was  divided  practically  even  between  up- 
stairs and  downstairs.  "But  I  think,"  he 
said,  "I  had  a  little  the  most  upstairs.  I 
know  I  did"  It  has  already  been  noted  that 
the  plaintiffs  slept  in  the  upper  room.  There 
was  also  in  that  room  a  "refrigerator,"  a 
"kitchen  cabinet,"  and  a  work  bench.  'Mr. 
Pottle  was  asked  if  in  the  former  trial  he  did 
not  testify  that  he  built  a  wagon  sled  in  that 
upper  room  at  one  time,  and  he  answered, 
"No,  sir;  no  such  thing.  I  didn't  build —  I 
never  built  a  sled  in  my  life.  *  *  *  I 
had  a  wagon  sled  stored  there  for  one  night 
only,  and  that  was  brought  right  from  the 
blacksmith  shop,  and,  it  being  rainy,  I  took 
it  up  there  and  took  it  away  the  next  day." 

Considering  all  the  facts  and  circumstanc- 
es disclosed  as  to  the  upper  room  in  the  store 
building,  its  size,  the  uses  that  had  been 
made  of  it  other  than  the  storage  of  goods 
therein,  and  especially  the  fact  that  the 
plaintiffs  had  occupied  it  for  their  sleeping 
apartment  for  17  years,  we  think  it  is  inher- 
ently improbable,  at  least,  that  there  was  In 
it  the  quantity  of  goods,  as  stated  by  the 
plaintiffs,  amounting  to  upwards  of  $2,000. 

4.  But,  in  the  opinion  of  the  court,  the  evi- 
dence is  conclusive  that  there  was  not,  at 
the  time  of  the  fire,  in  the  store  proper,  the 
quantity  and  value  of  goods  as  stated  by  the 
plaintiffs.  We  need  not  refer  in  detail  to  the 
proof  of  loss  and  the  testimony  of  Pottle  to 
the  effect  that  there  were,  in  the  store  prop- 
er, goods  amounting  to  at  least  $2,000.  He 
stated  that,  of  the  goods  specified  in  the 
proof  of  loss,  "perhaps  $1,800  worth"  were 
downstairs.  There  were  also  $800  or  $1,000 
worth  of  additional  goods  that  he  afterward 
recalled,   and  a   substantial    part  of  those 


goods  must  have  been  downstairs.  Further, 
with  reference  to  the  plaintiffs'  statement 
and  claim  as  to  the  quantity  of  goods  down- 
stairs, their  learned  counsel  in  his  brief  saji 
that  there  were  "probably  $2,000  worth  alto- 
gether." 

Goods  amounting  to  only  $224.10  were  re- 
moved from  the  store.  Why  were  goodf 
amounting  to  nearly  $1,800  left  In  the  store 
proper,  if  they  were  there?  There  was  plas- 
ty of  help  to  remove  them,  and  ample  tin:* 
to  do  it  It  was  daytime,  and  there  was  n- 
smoke  to  materially  interfere  with  the  wort 
No  one  forbade  their  removal,  and  it  wsj 
necessary  that  they  should  be  removed.  JIe 
who  worked  in  removing  the  goods  testified 
that  they  were  all  removed,  so  far  as  they 
could  see.  The  evidence  leaves  no  dout* 
that  the  mill  crew,  about  30  men,  did  net 
leave  the  store  until  their  services  were  sup- 
posed to  be  no  longer  necessary.  In  the  listt 
of  these  facts,  and  considering  that  the  show- 
cases, the  post  office  boxes,  the  safe,  tb* 
stove,  and  the  telephone  were  all  removed, 
there  can  be  no  reasonable  doubt  as  to  tae 
thoroughness  with  which  the  men  worked  in 
removing  the  contents  of  this  burning  store; 
and  it  is  therefore  inconceivable  and  unbe- 
lievable that  any  material  articles  of  mer- 
chandise were  left  in  the  store  proper. 

[2]  The  conclusion  is  irresistible  from  a£ 
the  evidence  that  the  quantity  and  value  of 
goods,  as  stated  by  the  plaintiffs,  were  not  !a 
the  store,  and  that  their  statement  as  to  tte 
quantity  and  value  of  the  goods,  made  b 
their  proof  of  loss  and  in  their  testimony, 
was  false  and  fraudulent  The  law  is  wt-J 
settled  that  in  such  cases  no  recovery  can  be 
had. 

Motion  sustained. 

Verdict  set  aside. 


STATE  v.   INTOXICATING    LIQUORS. 

(Supreme  Judicial  Court  of  Maine.      Feb.  29. 
1913.) 

Intoxicating  Liqdobs  (|  248*) — UifiAwm. 
Keeping  —  Search  and  Seizure  —  Com- 
plaint—Requisites. 

Under  Rev.  St  c.  29,  {  49,  which  require* 
a  complaint,  in  a  proceeding  to  search  for  and 
seize  intoxicating  liquors  unlawfully  kept,  to 
state  the  name  of  the  keeper,  or  that  it  U  un- 
known, a  complaint,  stating  the  keeper's  nan* 
fictitiously  as  "John  Doe,"  without  stating  tait 
his  real  name  is  unknown,  is  void. 

[Ed.  Note. — For  other  cases,  see  IntoxieatiEi 
Liquors,  Cent  Dig.  $f  308-375;    Dec.   DU.  i 

Exceptions  from  Supreme  Judicial  Court. 
Oxford  County,  at  Law. 

Proceeding  by  the  State  of  Maine  to  for- 
feit intoxicating  liquors  claimed  by  the 
Boston  &  Portland  Despatch  Express  Com- 
pany. On  exceptions  of  claimant  Excep- 
tions sustained. 

Argued  before  WHITEHOUSE,  C.  J,  and 
CORNISH,  KING,  BIRD,  and  HANSON.  JJ. 


•For  other  cases  see  same  topic  and  lection  NUMBER  la  Dec.  Dig.  *  Am.  Dig.  Key-No.  Series  A  Rep'r  Indexes 
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R.  T.  Parker,  County  Atty.,  of  Rumford, 
lor  the  State.  Wm.  C.  Eaton,  of  Portland, 
'or  claimant 

KING,  J.  Proceedings  for  the  forfeiture  of 
ntoxicatlng  liquors  seized  under  a  search 
md  seizure  process.  The  Boston  &  Portland 
Despatch  Express  Company  appeared  as 
:laimant  of  the  liquors,  and  contended  (1) 
:bat  the  complaint  and  warrant  under  which 
hey  were  seized  did  not  conform  to  the  ez- 
jress  requirements  of  the  statute,  and  were 
iccordingly  illegal;  and  (2)  that  the  liquors 
vere  in  transit  as  interstate  commerce. 

Section  49,  c  29,  Revised  Statutes  pro- 
rides: 

"If  any  person  competent  to  be  a  witness 
n  civil  suits  makes  sworn  complaint  before 
iny  judge  of  a  municipal  or  police  court  or 
rial  justice,  that  he  believes  that  Intoxicat- 
ng  liquors  are  unlawfully  kept  or  deposited 
n  any  place  in  the  state  by  any  person,  and 
;hat  the  same  are  intended  for  sale  within 
:he  state  in  violation  of  law,  such  magistrate 
shall  issue  his  warrant,  directed  to  any 
)fflcer  having  power  to  serve  criminal  pro- 
cess, commanding  him  to  search  the  premises 
lescribed  and  specially  designated  in  such 
xnnplaint  and  warrant,  and  If  said  liquors 
ire  there  found,  to  seize  the  same,  with  the 
vessels  in  which  they  are  contained,  and 
then  safely  keep  until  final  action  thereon, 
a.nd  make  immediate  return  on  said  warrant. 
The  name  of  the  person  so  keeping  said 
liquors  as  aforesaid,  if  known  to  the  com- 
plainant, shall  be  stated  in  such  complaint, 
ind  the  officer  shall  be  commanded  by  said 
warrant,  if  he  finds  said  liquors,  to  arrest 
said  person  and  hold  him  to  answer  as  keep- 
ing said  liquors  intended  for  unlawful  sale. 
*  *  •  If  the  name  of  the  person  keeping 
such  liquors  Is  unknown  to  the  complainant, 
he  shall  so  allege  In  his  complaint,  and  the 
magistrate  shall  thereupon  Issue  his  warrant 
as  provided  in  the  first  sentence  of  this 
section,"  etc 

The  claimant  contends  that  the  statutory 
requirements  that  the  name  of  the  person 
keeping  the  liquors,  "If  known  to  the  com- 
plainant, shall  be  stated  in  such  complaint," 
and,  if  not  known  to  him,  that  "he  shall  so 
illege  in  his  complaint,"  were  not  complied 
with  In  this  case;  and  therefore  that  the  sei- 
zure was  illegal  and  void. 

In  the  complaint  the  name  "John  Doe"  is 
stated  as  the  person  keeping  the  liquors,  and 
the  warrant  commands  the  arrest  of  said 
John  Doe,  if  liquors  are  there  found.  It  Is 
not  contended  in  behalf  of  the  state  that  the 
name  John  Doe  was  stated  in  the  complaint 
and  warrant  as  designating  any  real  person. 

It  is  an  essential  to  the  validity  of  a  com- 
plaint and  warrant,  or  indictment,  that  the 
party  against  whom  it  is  issued  should  be 
described  therein  sufficiently,  so  that  he  may 
be  thereby  identified  as  the  person  on  whom 
It  Is  to  be  served.  If  his  name  is  not  known, 
he  must  be  otherwise  sufficiently  described. 


And  when  a  precept  contains  a  sufficient 
description  of  the  real  person  against  whom 
it  is  Issued,  the  fact  that  he  Is  also  referred 
to  therein  -by  a  fictitious  name,  or  that  his 
name  is  stated  to  be  unknown,  is  harmless. 
But  a  warrant  to  arrest  a  person  described 
fictitiously  as  John  Doe,  without  any  further 
description  or  means  of  identification  of  the 
person  to  be  arrested,  is  void.  Common; 
wealth  v.  Crotty  et  al.,  10  Allen  (Mass.)  403, 
87  Am.  Dec.  669.  Uuless  there  Is  some  de- 
scription or  other  means  of  identification 
contained  in  the  warrant,  it  would  be  as 
applicable  to  one  person  as  to  another. 

The  complainant  testified  that  he  did  not 
know  by  whom  the  liquors  were  kept  This, 
then,  is  not  a  case  where  the  fictitious  name 
was  intended  to  designate  a  real  person, 
whose  name  was  unknown.  The  name 
"John  Doe"  was  not  intended  to  stand  for 
the  name  of  any  one.  It  was  used  as  a  mere 
fiction.  And  there  was  no  other  description 
or  names  of  identification  of  a  real  person 
as  the  keeper  of  the  liquors  contained  In  the 
complaint  and  warrant  Although  the  war- 
rant contained  a  command  to  arrest  John 
Doe,  no  one  could  have  been  arrested  there- 
on. We  do  not  perceive  wherein  the  effect 
of  the  complaint  with  the  name  John  Doe 
therein  is  different  from  what  it  would  have 
been  if  no  keeper's  name  had  been  Inserted 
therein.  It  must  be  conceded  that  the  name 
of  the  person  keeping  the  liquor  was  not 
stated  in  this  complaint;  moreover,  accord- 
ing to  the  evidence  of  the  state,  It  was  not 
known  to  the  complainant 

But  the  statute  expressly  declares  that, 
"if  the  name  of  the  person  keeping  the 
liquors  is  unknown  to  the  complainant  he 
shall  so  allege  in  his  complaint  and  the 
magistrate  shall  thereupon  issue  his  war- 
rant," etc.  This  provision  of  the  statute  was 
not  complied  with.  The  statement  of  a 
fictitious  name  Is  not  the  equivalent  of  an 
allegation,  under  oath,  that  the  real  name 
of  the  keeper  of  the  liquors  is  unknown  to 
the  complainant. 

The  search  and  seizure  process  should 
strictly  follow  the  express  requirements  of 
the  statute  authorizing  It  "It  has  been 
repeatedly  held  by  this  court,  and  in  this 
class  of  cases,  that  a  failure  to  follow  the 
requirements  of  the  statute  renders  the  war- 
rant not  merely  voidable,  but  absolutely 
void."  State  v.  Whalen,  85  Ma  469,  472,  27 
Atl.  848,  349,  and  cases  cited. 

If  there  was  no  legal  seizure,  then  there 
could  be  no  judgment  of  forfeiture.  "The 
very  foundation  of  the  judgment  of  for- 
feiture is  a  legal  seizure;  until  this  is  had, 
no  further  proceedings  are  authorized." 
Guptlll  v.  Richardson,  62  Me.  257,  263;  State 
v.  Riley,  86  Me  144,  146,  29  Atl.  920.  See 
State  v.  Intoxicating  Liquors,  64  Iov/a,  300, 
20  N.  W.  445. 

In  the  case  at  bar  the  court  is  of  the  opin- 
ion that  the  liquors  in  question  were  not 
legally  seized,   because  the  complaint  and 
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warrant  did  not  conform  to  the  express  re- 
quirements of  the  statute  authorizing  the 
search  and  seizure  process.  Accordingly  the 
exceptions  must  be  sustained. 

This  conclusion  renders  a  consideration  of 
the  other  contention  of  the  defendant  un- 
necessary. 

Exceptions  sustained. 


INHABITANTS   OF    STRONG  t.   STRONG 
WATER  COMPANY. 

(Supreme  Judicial  Court  of  Maine.     March  1, 
1913.) 

1.  Towns  (§  46*)— Debts—  Constitutional 
Limitations. 

The  raising  of  money  by  a  town  exceeding 
its  constitutional  debt  limit  for  the  purchase  of 
a  waterworks  plant  by  means  of  temporary 
loans  to  be  paid  out  of  money  raised  by  taxa- 
tion during  the  same  year,  followed  by  the  for- 
mation of  a  water  district  to  take  over  the 
property,  and  to  issue  bonds  from  the  proceeds 
of  which  the  town  debt  would  be  paid,  the  tax 
for  its  payment  to  be  then  abated,  would  vio- 
late Const  art  22,  providing  that  no  city  or 
town  shall  create  debts  or  liabilities  exceeding 
6  per  centum  of  its  valuation,  but  that  this 
shall  not  apply  to  temporary  loans  to  be  paid 
out  of  money  raised  by  taxation  during  the 
year  in  which  they  are  made. 

[Ed.  Note.— For  other  cases,  see  Towns,  Cent. 
Dig.  §§  81-84 ;   Dec.  Dig.  §  46.*] 

2.  Towns  <S  46*)— Debts— Constitutional 
Limitations. 

Under  Const,  art  22,  providing  that  cities 
or  towns  shall  not  create  debts  or  liabilities  ex- 
ceeding 5  per  centum  of  the  valuation  of  such 
city  or  town,  a  vote  by  a  town  at  a  town  meet- 
ing to  purchase  the  plant  of  a  water  company, 
and  to  Issue  its  promissory  note  for  the  amount 
necessary  to  provide  the  funds  for  such  pur- 
chase, was  unauthorized  and  invalid,  it  being 
conceded  that  the  amount  required  would  ex- 
ceed the  debt  limit 

[Ed.  Note.— For  other  cases,  see  Towns,  Cent 
Dig.  H  81-84 ;   Dec.  Dig.  f  46.*] 

3.  Towns  (j  30*)— Contract  fob  Acquisi- 
tion of  waterworks  bt  Public  Authori- 
ties—Capacity  of  Plaintiff  to  Perform. 

Under  a  contract  between  a  town  and  a 
water  company  providing  that,  if  the  town 
should  vote  to  purchase  the  company's  water- 
works, the  company  on  tender  of  the  cost  of 
construction  with  accrued  interest,  less  net  in- 
come, would  convey  the  waterworks  to  the 
town,  the  town  could  not  maintain  a  bill  for 
specific  performance,  or  have  the  cost  of  con- 
struction ascertained,  until  it  first  lawfully  vot- 
ed to  purchase,  at  the  same  time  providing 
means  of  payment  not  violating  the  constitu- 
tional debt  limit. 

[Ed.  Note. — For  other  cases,  see  Towns,  Cent 
Dig.  {  69;    Dec  Dig.  g  36.*] 

Report  from  Supreme  Judicial  Court, 
Franklin  County,  in  Equity. 

Action  by  the  Inhabitants  of  Strong  against 
the  Strong  Water  Company.  On  report  from 
the  trial  court.    Bill  dismissed. 

Argued  before  WH1TEHOUSE,  a  J.,  and 
SAVAGE,  CORNISH,  KING,  BIRD,  and 
HANSON,  JJ. 

Frank  W.  Butler,  of  Farmlngton,  for  plain- 
tiff. Symonds,  Snow,  Cook  &  Hutchinson, 
of  Portland,  for  defendant 


SAVAGE,  3.     There  is  now  In    force  t 

contract  between  the  parties,  dated  June  27. 
1904,  which  provides,  among  other  thingr 
"That  should  the  said  town  at  a  meetto? 
duly  called  for  that  purpose  vote  to  pur- 
chase the  waterworks  of  said  company,  i: 
any  time  within  ten  years  of  the  completioa 
of  said  works,  then  and  in  that  case  the  said 
company  on  tender  of  the  amount  of  the 
cost  of  constructing  the  said  works  with  i~- 
crued  interest  at  five  per  cent  less  net  is- 
come  will  convey  and  make  over  to  the  sail 
town  the  said  waterworks  in  their  entiretr 
as  they  then  exist." 

On  February  3,  1912,  at  a  town  meetin: 
duly  called  for  that  purpose,  the  plaintif 
town  voted  (1)  "that  the  town  purchase  tfc- 
entlre  water  plant  of  the  Strong  Water  Com- 
pany in  accordance  with  the  terms  and  eoe 
ditlons  of  the  contract  existing  between  sa« 
town  and  said  water  company ;"  (2)  "~ 
choose  a  committee  to  ascertain  the  cost  <■' 
the  waterworks,"  which  committee  was  sr- 
pointed;  (3)  "to  authorize  and  empower  tt- 
commlttee  to  employ  counsel  and  conimer  - 
either  legal  or  equitable  proceedings  to  asc?r 
tain  the  cost  of  said  water  company's  piar 
and  the  sum  the  town  will  be  required  to  p=: 
therefor  in  accordance  with  the  terms  of  tt-: 
contract  between  said  town  and  said  water 
company;"  and  (4)  "that  the  town  issue  its 
promissory  note  for  such  an  amount  on  suefe 
time  and  at  such  rate  of  interest  as  may  be 
necessary  to  provide  the  funds  to  pay  for 
said  water  plant  In  accordance  with  the 
terms  and  conditions  of  the  existing  contract 
between  said  town  and  said  water  company." 

In  the  pending  bill  it  is  alleged,  and  in  to? 
answer  admitted,  that  the  parties  are  tmat-ie 
to  agree  upon  the  amount  of  the  cost  of  con- 
struction of  the  waterworks  uuder  the  terms 
of  the  contract  The  bill  prays  for  the  ap- 
pointment of  a  master  to  ascertain  the  cent 
of  construction,  and,  that  cost  being  asrer 
talned,  for  a  specific  performance  of  the  de- 
fendant's agreement  to  convey. 

The  cause  came  on  to  be  heard  upon  a  mo- 
tion for  the  appointment  of  a  master,  to 
which  the  defendant  objected  in  limine,  on 
the  ground  that  the  vote  of  the  town  wbick 
we  have  recited  was  ineffective  and  void,  be- 
cause it  provided  for  the  creation  of  a  del: 
in  excess  of  its  constitutional  debt  limit  of 
5  per  cent  of  Its  valuation  (Constitution  o! 
Maine,  art  22),  and  that  the  town,  under 
that  vote,  could  not  constitutionally  rafc* 
the  money  proposed  to  be  raised  to  pay  for 
the  defendant's  works. 

Thereupon,  after  taking  out  evidence  rel- 
ative to  that  issue,  the  cause  was  reports 
to  the  law  court  with  the  stipulation  that.  I! 
the  bill  is  maintainable  upon  the  relevant  aaJ 
material  evidence,  it  is  to  be  remanded  ft* 
the  appointment  of  a  master,  and  furtfc-.r 
proceedings;  otherwise  the  bill  is  to  be  dis- 
missed with  costs. 

The  only  question  presented  is  whether  ifc< 
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til  Is  maintainable  in  view  of  the  effect  of  the 
ebt  limit  provision  of  the  Constitution.  The 
ase  shows  that  the  constitutional  debt  limit 
f  the  town  of  Strong,  at  the  time  of  the 
ote  referred  to,  did  not  exceed  $11,000,  and 
bat  the  indebtedness  then  existing  was  $4,000 
r  more.  The  evidence  seems  to  warrant 
tie  conclusion  that  the  cost  of  the  construc- 
oii  of  the  waterworks  when  ascertained  will 
ot  be  less  than  $20,000  or  $25,000.  But  It 
3  conceded  that  in  any  event  it  must  be  In 
xcess  of  the  $11,000  limit 

[1]  It  Is  plain,  then,  that  the  town  then 
iad  no  constitutional  authority  to  incur  an 
ndebtedness '  by  borrowing,  as  proposed  in 
be  vote,  sufficient  money  to  pay  for  the  def- 
endant's waterworks.  The  plaintiff  town, 
lowever,  says  that,  even  granting  this  to  be 
rue,  it  ought  not  to  prevent  the  relief  sought, 
t  Is  contended  in  Its  behalf  that  the  only 
.hing  required  of  it  under  the  contract  was 
o  "vote  to  purchase."  This  Is  not  accurate. 
vVo  think  the  vote  cannot  be  considered 
piecemeal.  It  must  be  taken  as  a  whole. 
The  town  must  tender  the  price  before  it  is 
entitled  to  a  conveyance.  But  It  is  said,  un- 
:il  the  price  is  determined,  It  is  impossible 
:o  tell  whether  the  debt  limit  will  be  exceed- 
ed or  not.  And  it  Is  said,  further,  that  the 
town  may  still  raise  the  necessary  money  by 
'temporary  loans  to  be  paid  out  of  money 
raised  by  taxation  during  the  year  in  which 
they  are  made" ;  such  loans  being  excepted 
in  the  Constitution  from  the  5  per  cent  limit 
And  it  is  suggested  that  a  water  district  may 
then  be  formed  to  take  over  the  property, 
and  that  the  proceeds  of  water  district 
bonds  will  pay  the  town  debt  Then  the  tax 
can  be  abated.  These  latter  propositions  are 
not  only  conjectural,  but  as  bearing  upon 
the  power  of  the  town  to  incur  the  indebted- 
ness, they  are  extraconstltutional,  and  can- 
not receive  the  sanction  of  the  court 

As  to  the  primary  proposition,  It  is  suffi- 
cient to  say,  as  we  have  already  said,  that 
It  was  conceded  at  the  hearing  that  there 
was  no  question  but  that  the  purchase  price 
in  any  event  must  exceed  the  town's  present 
limit  and  its  present  limit  is  all  that  we 
have  to  consider  in  this  case.  And,  as  to  the 
proposition  for  "temporary  loans"  to  be  re- 
paid out  of  money  raised  by  taxation  during 
the  year  in  which  they  are  made,  that  is  not 
this  case.  No  such  loans  were  made,  and  no 
tax  was  levied  out  of  which  the  money  au- 
thorized to  be  borrowed  could  have  been  re- 
paid. The  vote  of  the  town  was  a  straight 
vote  to  purchase,  and  to  borrow  money  to 
pay.  And,  even  if  it  were  relevant  to  the  dis- 
cussion, it  cannot  be  assumed  that,  because 
the  town  then  voted  to  borrow  money,  It 
would  have  voted  then,  or  will  vote  now,  to 
assess  the  tax  necessary  to  pay  it  as  the 
Constitution  provides. 
[2, 1]  But  we  think  the  inherent  infirmity 

of  the  plaintiff's  case  lies  In  the  beginning 


of  its  proceedings.  It  voted  to  purchase.  To 
purchase  Involved  an  obligation  to  pay.  It 
could  not  purchase  without  paying.  It  could 
not  pay  without  exceeding  its  debt  limit  In 
that  situation  the  Constitution  forbade  It  to 
pay,  or  to  borrow  the  money  with  which  to 
pay,  unless  it  raised  a  tax  to  be  levied  that 
year  to  provide  for  the  repayment  This  it  did 
not  do.  The  town,  then,  attempted  to  do 
something  which  it  could  not  do;  It  attempt- 
ed to  purchase,  to  borrow  the  means  of  pay- 
ment, and  not  to  provide  taxation  for  its  re- 
payment The  vote  of  the  town  to  purchase 
was  nugatory  and  Invalid.  It  was  not  such 
a  "vote  to  purchase"  as  the  contract  must 
be  understood  to  have  contemplated. 

The  plaintiff  cites  and  relies  upon  Farm- 
ington  Village  Corporation  v.  Farmington 
Water  Co.,  93  Me.  192,  44  Ati.  609.  But  that 
case  is  not  like  the  one  at  bar.  In  that  case 
the  contract  provided  that  the  village  cor- 
poration should  "have  the  right  to  purchase" 
the  company's  works  at  an  appraisal,  and, 
further,  that  the  "appraisal  shall  be  the  sum 
at  which  said  corporation  shall  have  the 
right  to  buy  said  works  and  for  which  said 
company  agree  to  sell  the  works."  The  ques- 
tion In  that  case  was  whether  the  village 
corporation  could  move  for  an  appraisal  be- 
fore It  voted  to  purchase.  And,  under  the 
language  of  the  contract,  it  was  held  that 
it  could.  But  in  the  case  before  us  the  con- 
tract did  not  give  the  plaintiff  town  merely 
a  right  to  buy  at  an  appraisal  first  had.  It 
made  a  valid  vote  by  the  plaintiff  to  pur- 
chase a  prerequisite  to  any  obligation  on  the 
part  of  the  defendant  to  convey.  The  dis- 
tinction is  manifest 

As  the  defendant's  contract  duty  of  mak- 
ing conveyance  was  conditional  upon  the 
town's  first  legally  voting  to  purchase,  and 
as  the  town's  vote  was  unauthorized  and  in- 
valid, It  Is  clear  that  no  award  of  specific 
performance  can  be  made.  In  accordance 
with  the  stipulation  the  certificate  will  be: 

Bill  dismissed,  with  costs. 


8TATB  v.  STAPLES. 

(Supreme  Judicial  Court  of  Maine.     March  3, 
1913.) 

1.  Licenses  (J  16*)  —  Criminal  Offense  — 

Sale  of  Nubseby  Stock. 

The  mere  offer  to  take,  or  solicitation  or 
reception  of,  an  order  for  nursery  stock  by  one 
who  has  no  license  and  no  stock  with  him,  is 
not  a  violation  of  Pub.  Laws  1907,  c.  15,  J  6, 
as  amended  by  Pub.  Laws  1909,  c.  34,  §  3,  and 
Pub.  Laws  1911,  c.  84,  I  1,  and  chapter  176,  § 
3,  making  it  an  offense  tor  agents  or  other  par- 
ties, except  growers,  "to  sell  nursery  stock" 
without  an  agent's  license,  and  without  filing 
with  the  state  horticulturist  the  names  and  ad- 
dresses of  nurseries  or  parties  from  whom  they 
"purchased  their  stock,"  especially  where  de- 
fendant never  acquired  any  title  to  the  stock 
for  which  the  order  was  taken. 

[Ed.    Note. — For   other   cases,    see   Licenses, 
Cent  Dig.  §3  36-40;   Dec.  Dig.  |  18.»J 
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2.  Licenses  (§  8*)— Criminal  Offense— Sale 
of  Nubseby  Stock— Construction  of  Stat- 
ute. 

Pub.  Laws  1907,  c  15,  8  6,  as  amended  by 
Pub.  Laws  1809,  c.  84,  J  3.  and  Pub.  Laws 
1911,  c.  84,  |  1.  and  chapter  176,  §  3,  requiring 
persons  who  wish  to  sell  nursery  stock  to  pro- 
cure an  agent's  license,  and  prescribing  a  penal- 
ty for  its  violation,  being  a  penal  statute,  must 
be  strictly  construed. 

[Ed.  Note.— For  other  cases,  see  Licenses, 
Cent.  Dig.  §§  16,  17 ;  Dec.  Dig.  S  8.*] 

Report  from  Supreme  Judicial  Court,  York 
County,  at  Law. 

Nicholas  Staples  was  convicted  of  unlaw- 
fully selling  nursery  stock  without  a  license, 
and  he  appealed.  On  report  from  the  su- 
preme, judicial  court  of  the  county.  Com- 
plaint dismissed. 

Argued  before  WHITEHOUSE,  O.  X,  and 
SAVAGE,  SPEAR,  CORNISH,  KINO,  and 
BIRD,  JJ. 

Nathaniel  B.  Walker,  Co.  Atty.,  of  Bidde- 
ford,  for  the  State.  Sidney  St  F.  Thaxter, 
Roscoe  T.  Holt,  of  Portland,  and  McGulre  & 
Wood,  of  Rochester,  N.  Y.,  for  defendant 

BIRD,  J.  The  complaint  In  this  case 
charges  respondent  with  selling  nursery  stock 
at  and  to  an  Inhabitant  of  Kennebunk,  in 
York  county;  the  respondent  not  being  at 
the  time  of  the  sale  either  a  grower  of  or 
licensed  to  sell  such  stock.  The  complaint  is 
brought  under  chapter  15,  f  6,  of  the  Public 
Laws  of  1907,  as  amended  by  Public  Laws, 
1909,  c.  34,  |  S,  and  1911,  c.  84,  g  1,  and  chap- 
ter 176,  |  3.  The  respondent,  pleading  not 
guilty  and  waiving  hearing,  was  found  guilty 
and  sentenced  to  pay  a  fine  by  the  municipal 
court  of  Blddeford.  From  this  judgment  he 
duly  appealed  to  the  supreme  judicial  court 
for  the  county,  and  the  case  is  now  here 
upon  report  on  agreed  statement  of  facts. 

[1,2]  The  last  amendment  of  section  6  of 
chapter  15  of  the  Public  Laws  of  1907  Is  as 
follows : 

"Sec.  3.  Section  six  of  chapter  fifteen  of 
the  public  laws  of  nineteen  hundred  and 
seven,  as  amended  by  section  three  of  the 
public  laws  of  nineteen  hundred  and  nine,  is 
hereby  amended  by  striking  out  the  word  'en- 
tomologist,' in  the  third  and  fifth  lines  of  the 
first  paragraph  of  said  section,  and  substi- 
tuting therefor  the  word  'horticulturist'  so 
that  said  paragraph  shall  read  as  follows: 

"  'Section  6.  Agents  or  other  parties  except- 
ing growers  who  wish  to  sell  nursery  stock 
shall  make  an  application  for  an  agent's  li- 
cense and  shall  file  with  the  state  horticultur- 
ist the  names  and  addresses  of  nurseries  or 
parties  from  which  they  purchase  their  stock. 
On  receipt  of  sucb  application  the  state  hor- 
ticulturist shall  Issue  an  agent's  license  valid 
for  one  year  In  such  form  and  with  such 
provisions  as  the  commissioner  of  agricul- 


ture may  prescribe.  Such  license  may  be  re- 
voked at  any  time  for  failure  to  ret»r: 
names  and  addresses  of  nurseries  from  wh.cS 
stock  is  purchased  or  for  such  other  caua 
as  may  In  the  opinion  of  the  com  mission.-: 
of  agriculture  be  deemed  sufficient.  Any  r> 
latlon  of  this  requirement  shall  be  fined  t.; 
less  than  ten  nor  more  than  fifty  dollars  t<x 
each  offence.' "    Public  Laws  1911,  c  1T& 

It  Is  difficult  to  ascertain  what  act  <*'•- 
by  others  than  those  who  have  applied  t-r 
or  obtained  a  license,  is  denounced  by  thi- 
section,  as  amended,  for  the  violation  •  : 
which  the  sanction  of  a  fine  is  annexed.  Tb* 
act  of  selling,  or  offering  for  sale,  is  nv. 
in  terms  prohibited.  A  wish  to  sell  may  ? 
may  not  rise  to  the  grade  of  an  intent ;  bn 
an  Intent  harbored  in  the  mind  is  not  pot 
lshable,  and,  even  if  expressed,  unless  tt- 
words  employed  are  libelous,  seditions,  ut- 
scene,  or  provocative  of  breaches  of  the 
peace,  Is  not  the  subject  of  penal,  judicial 
action.  U.  S.  v.  Riddle,  6  Crunch,  31L  31i 
3  L.  Ed.  110;  1  Whart  Cr.  Law,  I  174.  It 
is  only  by  Inference  or  implication  that  i: 
can  be  pretended  that  the  act  of  selling  with- 
out a  license,  with  which  respondent  U 
charged  in  the  complaint  was  intended  to  be 
forbidden  by  the  Legislature.  State  v.  Bus- 
ker, 98  Me.  387,  389,  57  AU.  95.  As  a  penal 
statute,  the  section  must  be  strictly  con- 
strued. 

But  even  If  it  be  assumed  that  the  sellin; 
of  nursery  stock  without  a  license  is  made 
penal  by  the  section  In  question,  we  think 
the  facts  agreed  do  not  render  the  respond- 
ent amenable.  He  at  most  made  an  offer  to 
take,  or  solicited  and  received,  an  order  for 
nursery  stock.  It  is  clear  that  he  had  bo 
nursery  slock  with  him.  It  cannot  be  con- 
tended that  here  was  a  transmutation  of 
property  from  respondent's  principal  to  the 
person  giving  the  order.  2  BL  Cora.  446. 
See  Commonwealth  v.  Farnum,  114  Mass. 
267,  271;  State  v.  Wells,  69  N.  H.  424.  42* 
45  Atl.  143,  48  L.  R.  A.  99.  In  State  v.  Mont- 
gomery, 92  Me.  433,  439,  440,  43  AtL  13,.  16,  a 
prosecution  under  a  former  hawkers  and 
peddlers  act  (Laws  1889,  c  298),  the  court 
says:  "Unless  he  had  the  goods  with  him. 
he  cannot  expose  them  for  sale;  he  cannot 
sell  them,  within  the  meaning  of  the  stat- 
ute." If  this  construction  of  section  6.  as 
amended,  needs  further  support,  It  is  found 
In  its  provision  requiring  the  filing  of  th* 
names  and  addresses  of  the  nurseries  or  par- 
ties from  whom  the  "agent  or  other  parties 
*  *  *  purchase  their  stock";  the  stock  for 
which  the  order  was  taken  in  the  case  un- 
der consiueratlon  being  the  property  of  th- 
principal,  to  which  respondent-  had  no  title 
by  purchase  or  otherwise. 

Complaint  dismissed. 
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GAGE  t.  MAINE  CENT.  B.  CO. 

Supreme  Judicial  Court  of  Maine.     March  4, 
1913.) 

.  Railroads   ft   275*)— Injubt  to   Person 

Loading  Cab— Liability. 

Where  a  railroad  company's  servants  di- 
ected  plaintiff  to  unload  his  potatoes  into  a 
ar  standing  in  the  railroad  yard,  the  company 
Fas  liable  tor  injuries  to  him  from  an  engine 
■eing  backed  against  the  cars  without  warning. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Jent.  Dig.  §|  873-877 ;   Dec.  Dig.  g  275.*] 

L  Appeal  and  Ebrob  ft  1004*)— Amount  of 

Award — Evidence. 

Where  the  amount  of  the  award  for  per- 
onnl  injuries  was  authorized  by  plaintiff's  tes- 
imony,  it  could  not  be  disturbed  on  appeal, 
hough  from  the  entire  evidence  it  seemed  im- 
>robable  that  plaintiff  was  injured  to  that 
unount 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
2rror,  Cent  Dig.  8§  3944-3947;  Dec.  Dig.  g 
L0O4.*] 

(.  Railroads  ft  443*)— Frightening  or  An- 
imal— Evidence. 

Evidence  in  an  action  against  a  railroad 
:ompany  held  insufficient  to  sustain  a  finding 
:hat  the  disposition  of  plaintiff's  colt  was  in- 
jured by  being  frightened  by  the  negligent  shift- 
ing of  a  car  into  which  plaintiff  was  loading 
potatoes. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent.  Dig.  §§  1608-1620;   Dec.  Dig.  §  443.*] 

On  Motion  from  Supreme  Judicial  Court, 
Penobscot  County,  at  Law. 

Action  by  Henry  M.  Gage  against  the 
Maine  Central  Railroad  Company.  Verdict 
for  plaintiff,  and  defendant  moves  for  new 
trial.    Motion  overruled  conditionally. 

Argued  before  WHITEHOUSE,  C.  J.,  and 
SAVAGE,  SPEAR,  CORNISH,  KING,  and 
HALEY,  JJ. 

Martin  &  Cook,  of  Bangor,  for  plaintiff. 
Forrest  Goodwin,  of  Skowbegan,  and  John 
Wilson,  of  Bangor,  for  defendant. 

HALEY,  J.  The  4th  day  of  May,  1911,  the 
plaintiff  hauled  a  load  of  potatoes  to  Unity 
station,  and  backed  his  cart  up  against  a 
freight  car  in  the  defendant's  yard  for  the 
purpose  of  unloading  them.  Before  backing 
his  cart  up  to  the  car,  he  was  instructed  to 
unload  into  the  car  that  he  backed  against 
The  horses  the  plaintiff  was  using  at  the  time 
were  a  pair  of  colts,  four  and  five  years  old. 
The  plaintiff  had  used  them  together  only  two 
weeks  at  the  time  of  the  accident  He  un- 
loaded the  bags  of  potatoes  into  the  car,  and 
then  entered  the  car  to  help  carry  the  bags 
to  the  end  of  the  car  and  empty  them.  The 
team  was  left  backed  against  the  car,  the 
horses  unhitched  and  unattended.  While 
plaintiff  was  in  the  car,  carrying  the  pota- 
toes to  the  rear  end,  the  shifting  engine  of 
the  defendant  made  a  hitch  to  the  string  of 
cars,  one  of  which  was  the  car  the  plaintiff 
was  in,  and  the  plaintiff  claimed  at  the  trial 
that  when  the  engine  came  In  contact  with 
the  car,  the  car  he  was  In  was  forced  violent- 
ly back,  that  his  toe  caught  under  the  scales, 


and  he  was  thrown  over  the  scales,  and  upon 
them,  and  received  Injuries  which  consisted 
of  a  bad  spot  on  his  hip,  and  that  his  knee 
was  twisted,  which  caused  him  to  be  lame, 
and  that  he  had  not  recovered  from  the  Inju- 
ry to  his  knee  at  the  time  of  the  trial.  The 
horses  were  startled  by  the  movement  of  the 
car  against  which  the  cart  was  resting,  and 
ran  or  trotted  about  20  rods.  The  plaintiff 
got  up  from  the  floor  of  the  car,  jumped  from 
the  car,  and  started  after  the  horses.  The 
horses  ran  or  trotted  about  8  rods,  and  then 
turned  and  ran  on  another  street  about  12 
rods.  The  plaintiff  ran  across  the  triangular- 
shaped  lot  between  the  two  roads  the  horses 
passed  over,  and  was  near  to  the  horses  when 
they  stopped. 

The  plaintiff  claims  damages  for  Injuries 
received  by  reason  of  his  fall  in  the  car,  al- 
though his  attorney,  when  he  made  the  claim 
upon  the  defendant  for  damages,  in  June,  aft- 
er the  accident,  did  not  claim  any  Injury  to 
the  plaintiff,  and  for  injuries  to  the  disposi- 
tion of  the  four  year  old  colt  which  he  claims 
has  become  unsafe  to  use  by  reason  of  the 
fright  received  and  by  the  fact  that  he  had 
run  away. 

The  ad  damnum  of  the  writ  was  $500,  and 
the  jury  found  for  the  plaintiff  with  damages 
assessed  at  $500.  At  the  request  of  counsel 
the  court  directed  special  findings  as  to  the 
damages,  and  the  jury  assessed  damages  for 
the  plaintiff's  personal  Injuries  at  $337.50, 
and  damages  to  the  disposition  of  the  horse 
at  $162.50. 

The  case  is  before  this  court  upon  a  motion 
for  a  new  trial,  and  it  is  claimed  that  the 
plaintiff  assumed  the  risk  of  injury  arising 
from  the  ordinary  shifting  of  the  cars ;  that 
he  knew,  or  ought  to  have  known,  that  the 
cars  were  liable  to  be  shifted;  that  there 
was  no  rough  handling  of  the  cars  and  noth- 
ing out  of  the  ordinary,  usual,  and  proper 
method  of  shifting  cars;  that  if  he  was  In- 
jured, as  he  claims  he  was,  that  he,  by  volun- 
tarily going  Into  the  car,  assumed  the  risk  of 
the  ordinary  handling  of  the  car,  and  was 
guilty  of  contributory  negligence  In  not 
guarding  against  the  result  of  the  ordinary 
shifting,  and  was  guilty  of  contributory  neg- 
ligence In  leaving  his  horses  unhitched  and 
unattended,  and  also  because  he  backed  his 
cart  solidly  against  the  freight  car,  and 
should  have  known  any  movement  of  the  car 
would  have  had  a  tendency  to  frighten  them ; 
that  the  horses  were  not  frightened  to  any 
unusual  extent;  that  they  merely  trotted  a 
short  distance  and  stopped  of  their  own  ac- 
cord; and  that  the  damages  for  the  Injury 
to  the  disposition  of  the  four  year  old  colt 
was  unwarranted 

[1]  The  plaintiff,  having  been  directed  by 
the  defendant's  servants  to  unload  the  pota- 
toes In  the  car,  had  the  right  to  back  his  cart 
up  to  the  car  for  the  purpose  of  unloading 
them  Into  the  car,  and  the  defendant  should 
have  known  that  he  would  naturally  back 
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close  to  the  car  to  unload,  and  that  if  they 
backed  an  engine  against  the  train,  of  which 
the  car  that  plaintiff  was  directed  to  unload 
into  was  one,  that  the  shock  might  throw  an 
inexperienced  man  from  his  feet,  and  move 
the  car  so  that  the  horses  might  be  startled 
or  frightened. 

They  owed  him  the  duty  while  he  was  law- 
fully in  the  car  to  do  no  act  that  might  cause 
him  injury,  without  sufficient  notice  to  him  to 
enable  him  to  guard  against  injury. 

The  plaintiff  was  lawfully  in  the  car  by  the 
defendant's  direction,  and  in  the  exercise  of 
due  care,  and  the  defendant,  by  backing  its 
engine  against  the  string  of  cars  without 
warning  to  him,  was  not  exercising  due  care 
toward  him,  and  for  damages  sustained  by 
him  to  his  person,  or  property,  by  reason  of 
the  defendant's  want  of  due  care,  the  defend- 
ant is  liable  in  this  action. 

[2]  From  a  reading  of  the  evidence,  it 
seems  improbable  that  the  plaintiff  was  Injur- 
ed by  the  fall  in  the  car  to  the  amount 
awarded  by  the  jury ;  but  it  was  a  question 
of  fact  for  them,  and,  if  they  believed  the 
plaintiff's  testimony,  the  damages  awarded 
by  them  were  authorized. 

[3]  What  evidence  was  there  to  support  the 
plaintiff's  contention  that  the  disposition  of 
the  four  year  old  colt  was  Injured  at  that 
time?  He  was  a  spirited  animal  on  the  road, 
according  to  the  testimony,  and  before  the 
trouble  at  the  car  he  "was  a  little  nervous," 
and  "wanted  to  go  along."  At  the  station  he 
was  undoubtedly  the  same,  and  started  with 
his  mate  when  the  car  pushed  the  cart.  If 
they  bad  been  frightened,  they  would  have 
run  more  than  from  300  to  325  feet  with 
blankets  fastened  around  their  necks  and 
dragging  on  the  ground  under  their  feet  be- 
fore stopping  of  their  own  accord.  It  does 
not  seem  possible  that  what  took  place  at  the 
railroad  station  could  have  so  Injured  the 
horse's  disposition  that  he  became  unsafe  to 
use  by  reason  of  the  fright  and  running  300 
feet,  and,  if  there  has  been  any  Injury  of  the 
kind  complained  of,  it  is  more  than  probable 
that  it  was  caused  the  Sunday  after,  when 
the  horse  ran  away. 

The  only  evidence  that  the  horse  was  un- 
easy when  anything  came  up  behind  him  or 
unsafe  to  use  is  of  his  conduct  after  the  fol- 
lowing Sunday. 

The  accident  was  Thursday  May  4,  1911. 
There  is  no  evidence  that  the  colt  was  used 
again  until  Sunday,  May  7th,  when  he  was 
driven  to  the  residence  of  Mr.  Cook,  a  witness 
called  by  the  plaintiff,  who  testified  as  fol- 
lows: "Q.  What  do  you  know  about  the 
horse  since  the  accident ;  have  you  observed 
him?  A.  I  saw  him  run  away  one  Sunday. 
Q.  About  what  time  was  this?  A.  Well,  I 
couldn't  say  for  positive,  but  I  think  it  was 
the  first  Sunday  after  the  accident;  I  think 
it  was;  I  couldn't —  Q.  Where  was  this? 
Tell  the  circumstances?  A  Mr.  Gage  came 
out  to  my  place  and  wanted  to  know  if  I 


would  go  up  and  finish  grafting.  I  live  abort 
two  miles —  Q.  I  want  to  know  about  ttt 
horse  running  away,  or  anything  on  tha: 
day?  A.  We  done  our  business,  were  talkir  ^ 
what  we  had  to  do,  and  he  started  for  hoc* 
and  I  live. at  the  top  of  quite  a  steep  lictr 
hill,  and  the  horse  started.  I  think  the  mft> 
of  the  wagon  made  him  nervous,  and  be  wet: 
down  the  hill  and  kicked  several  times  down 
the  hill,  and  broke  the  harness,  and  Mr.  Gar- 
and  the  horse  and  the  wagon  landed  out  fc 
the  side  of  the  road  among  some  trees  at  tfc< 
foot  of  the  hill." 

There  was  testimony  that  the  horse  ni 
uneasy  and  restless  when  anything  came  up 
behind  him,  but  all  of  the  testimony  of  tha: 
nature  was  after  the  runaway  testified  to  by 
Mr.  Cook,  and,  if  the  change  in  the  coudj.x 
of  the  horse  was  caused  by  his  being  frlghte:.- 
ed  and  running  away,  it  is  impossible  to  fini 
from  the  evidence  that  it  was  caused  by  tie 
fright  at  the  railroad  station;  but,  if  trv 
that  bis  disposition  has  been  changed,  all  of 
the  probabilities  bear  out  the  position  of  the 
defense  that  it  was  caused  by  the  runaway 
Sunday  as  detailed  by  the  witness  Cook.  The 
evidence  and  probabilities  did  not  authorize 
the  finding  that,  if  there  was  any  change  t 
the  disposition  of  the  colt,  it  was  caused  by 
the  fright  Thursday  at  the  station,  instead 
of  by  his  running  away  on  the  following  Sun- 
day. Whether  the  finding  of  the  Jury  was 
the  result  of  prejudice  or  bias  and  a  desuv 
to  give  the  plaintiff  the  amount  of  the  ad 
damnum  of  the  writ,  or  a  failure  to  properly 
weigh  the  evidence,  we  cannot  tell ;  but  there 
Is  no  evidence  that  Justifies  the  award  for  in- 
jury to  the  disposition  of  the  horse,  and  the 
mandate  should  be : 

If  the  plaintiff,  within  30  days  after  the 
certificate  is  filed,  remits  all  of  the  verdict  in 
excess  of  $337.50,  motion  overruled;  other- 
wise motion  sustained. 


CITY  OF  ROCKLAND  ▼.  ANDERSON. 

(Supreme  Judicial  Court  of  Maine.     March  4. 
1913.) 

Municipal  Corpobations  (S  225*) — Sails  or 
Pboperty. 

The  sale  by  a  municipal  corporation  of  as 
old  horse,  in  consideration  of  the  purchaser's 
agreement  to  keen  her  during  her  life,  jive  her 
a  good  home,  avoid  overworking  her,  and  when 
her  usefulness  was  over  to  put  her  out  of  tbc 
way  and  bury  her,  was  valid,  upon  a  aufficieot 
consideration,  and,  in  the  absence  of  fraud,  not 
subject  to  repudiation,  although  the  horse  cocli 
hare  been  sold  for  a  cash  consideration,  ani 
although  the  purchaser  by  giving  her  proper 
care  and  medical  treatment  was  able  to  work 
her. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  Si  626-643 ;  Dec  Dig. 
{  225.*] 

Report  from  Supreme  Judicial  Court,  Knox 
County,  at  Law. 
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Replevin  by  the  City  of  Rockland  against 
John  W.  Anderson.  On  report  Judgment 
for  defendant 

Argued  before  WHITEHOU8E,  O.  J.,  and 
SAVAGE,  SPEAR,  CORNISH,  KING,  and 
HALEY,  JJ. 

Edward  K.  Gould,  of  Rockland,  for  plain- 
tiff. Arthur  S.  Littlefleld,  of  Rockland,  for 
defendant 

HALEY,  J.  This  is  an  action  of  replevin, 
brought  to  obtain  possession  of  the  horse 
called  in  the  writ  "Winona,"  and  Is  before 
this  court  on  report 

The  defendant  pleaded  title  in  himself. 
Prior  to  the  17th  day  of  January,  1906,  the 
city  of  Rockland  was  the  owner  of  a  sick 
horse,  presumably  used  by  the  city  for  mu- 
nicipal purposes.  The  horse  was  coughing 
and  discharging  from  the  nose.  The  board 
of  mayor  and  aldermen  discussed  the  question 
of  disposing  of  her.  .The  chairman  of  the 
committee  on  city  property  stated  that  she 
was  not  worth  more  than  $20.  The  alder- 
men discussed  chloroforming,  and  some  one 
suggested  that  somebody  might  be  found  who 
would  take  her  and  give  her  a  home.  The 
committee  on  city  property  was  instructed  to 
look  into  the  matter. 

The  defendant  offered  to  give  $20  for  the 
horse,  but  the  committee  wished  to  make  a 
contract  fixing  the  manner  of  use  and  burial 
of  the  horse  at  her  death,  and  made  a  con- 
tract in  writing  with  the  defendant  'to  take 
the  horse,  keep  her  during  the  rest  of  her 
life,  give  her  a  good  home,  avoid  overwork- 
ing her,  and,  when  her  usefulness  was  over, 
to  put  her  out  of  the  way  and  bury  her,  and 
sold  her  to  him  upon  those  conditions,  to 
which  he  agreed.  On  February  5th  the  city 
government  approved  and  ratified  the  con- 
tract, and  the  defendant  took  the  horse  upon 
those  terms.  The  defendant  doctored  the 
horse,  and  she  improved  to  the  extent  that 
she  could  do  the  work  of  an  old  horse.  This 
action  was  brought  by  another  city  govern- 
ment to  obtain  the  horse. 

The  horse,  being  the  property  of  the  city, 
could  be  sold  by  the  city,  and  the  purchaser 
obtain  a  good  title,  If  the  transaction  was 
without  fraud.  There  Is  nothing  in  the 
agreed  statement  to  raise  a  suspicion  of 
fraud.  The  city  was  the  owner  of  what  was 
apparently  a  worthless  horse,  probably  grown 
so  in  the  service  of  the  city.  It  was  a  ques- 
tion of  whether  the  city  would  go  to  the  ex- 
pense of  feeding  and  doctoring  her,  or  of 
putting  her  out  of  the  way  and  burying  her, 
or,  by  placing  her  where  she  would  have  a 
good  home  and  be  properly  used,  avoid  ex- 
pense. As  public  officers  It  was  their  duty 
to  deal  with  the  city's  property  as  prudent 
men  would  deal  with  their  own  property. 
It  Is  true  that  the  city  could  have  gotten  $20 
for  her  In  her  disabled  condition;  but  an 
ordinary  man,  who  had  a  horse  that  bad 


grown  old  and  disabled  in  his  service,  would 
not  sell  that  horse  for  the  paltry  sum  of 
$20,  to  be  traded  about  and  abused  for  the 
rest  of  her  life.  It  would  not  be  humane  to 
do  so,  and  the  municipal  officers  had  the  right 
to  treat  the  city's  animals  in  a  humane  man- 
ner. The  defendant's  agreement  as  to  the 
care  and  the  treatment  to  be  given  the  horse 
by  him  was  a  sufficient  consideration  for  the 
sale,  in  the  condition  In  which  the  horse 
was  turned  over  to  him.  The  city  and  the 
defendant  made  the  contract  the  defendant 
took  the  horse  by  virtue  of  that  contract 
and  was  bound  by  its  terms,  and,  by  giving 
the  horse  proper  care  and  medical  treatment, 
the  amount  of  which  does  not  appear  In  the 
case,  got  her  so  he  could  use  her,  and  after 
his  expenditure  for  the  horse's  benefit  the 
city  has  no  right  to  repudiate  its  contract, 
made  in  good  faith,  and  a  contract  that  the 
law  would  uphold  if  made  between  individu- 
als. The  title  to  the  horse  passed  to  the  de- 
fendant when  she  was  delivered  to  him  un- 
der the  agreement  and,  according  to  the 
stipulation,  the  mandate  should  be, 

Judgment  for  the  defendant,  and  return  of 
property  replevied,  damages  to  be  assessed 
at  nisi  prlus. 


FICKETT  v.    LEWISTON,  A  &  W.  ST.  RY. 

(Supreme  Judicial  Court  of  Maine.    March  4, 
1913.) 

1.  Street  Railroads  (§  103*)— Liability  fob 
Injuries  in  Collision. 

A  street  railroad  company  was  liable  for 
injuries  caused  by  its  motorman  running  the 
car,  which  he  had  under  control,  against  a 
wagon  proceeding  in  the  same  direction  close  to 
tbe  track,  although  the  driver  failed  to  look 
back  to  see  if  a  car  was  coming. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent.  Dig.  {  219;   Dec.  Dig.  1 103.*] 

2.  Street  Railroads  ($  90*)— Liability  fob 
Injuries  in  Collision. 

A  street  railroad  company  was  liable  for 
injuries  caused  by  its  motorman's  negligence  in 
attempting  to  pass  a  team  and  wagon  so  near 
the  track  that  a  slight  turn  of  the  horses  would 
throw  the  wagon  against  the  car. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent.  Dig.  §§  190-192 ;   Dec.  Dig.  |  90.*} 

On  Motion  from  Supreme  Judicial  Court 
Cumberland  County,  at  Law. 

Action  by  John  E.  Flckett  against  Lewis- 
ton,  Augusta  &  Waterville  Street  Railway. 
On  motion  to  set  aside  verdict  for  plaintiff. 
Motion  overruled. 

Argued  before  WHITEHOUSE,  C.  J.,  and 
SAVAGE,  SPEAR,  CORNISH,  KING,  and 
HALEY,  JJ. 

Wheeler  &  Howe,  of  Brunswick,  for  plain- 
tiff. Newell  &  Skelton,  of  Lewlston,  for  de- 
fendant 


HALEY,  J.  This  is  an  action  on  the  case, 
brought  to  recover  damages  for  injuries  al- 
leged to  have  been  received  by  the  plaintiff 
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October  7,  1011,  by  reason  of  the  negligence 
of  a  motonuan  In  the  employ  of  the  defend- 
ant, while  operating  an  express  car  of  the 
defendant  upon  Its  street  railway  in  Bruns- 
wick. The  case  was  tried  at  the  April  term 
of  the  Supreme  Judicial  Court  at  Portland, 
and  the  jury  returned  a  verdict  for  the  plain- 
tiff, and  is  before  this  court  upon  a  motion 
to  set  aside  the  verdict,  as  against  law  and 
evidence. 

The  plaintiff,  on  the  7th  day  of  October, 
1911,  was  driving  a  span  of  horses  attached 
to  a  dump  cart  down  Main  street,  Brunswick, 
on  that  part  of  the  street  known  as  Mill  BUI. 
The  railroad  tracks  of  the  defendant  are  lo- 
cated in  said  street,  and  a  portion  of  the 
highway  between  the  rails  was  used  by  teams 
passing  up  and  down  the  street  and  hill.  As 
the  plaintiff  was  driving  down  the  hill,  he 
turned  to  the  right  to  pass  a  team  coming  up 
the  hill,  which  brought  him  close  to  the  de- 
fendant's track  in  the  street  There  were 
three  other  teams  standing  in  the  highway  on 
the  plaintiff's  left-hand  side.  After  the  plain- 
tiff had  turned  to  the  right  to  avoid  the  pass- 
ing team,  he  continued  down  the  hill  close  to 
the  defendant's  track.  The  defendant's  ex- 
press car  was  following  the  plaintiff's  team 
down  the  street,  and  the  motorman  had  a 
plain  view  of  the  plaintiff's  team  for  350 
feet  before  the  accident,  and  the  last  20  feet 
of  which  at  least  the  car  was  close  to  the 
cart,  and  following  it  down  the  bill,  while 
the  plaintiff's  horses  were  walking.  When 
near  the  bottom  of  the  bill,  the  car  and  the 
plaintiff's  team  collided,  and  the  plaintiff 
was  thrown  to  the  ground  and  received  in- 
juries for  which  he  claims  damages.  The 
motorman  testified  he  sounded  his  gong  re- 
peatedly, to  warn  the  plaintiff  to  move  away 
from  the  track.  The  plaintiff  and  his  wit- 
nesses testified  that  they  did  not  hear  the 
gong.  The  only  dispute  of  fact  in  the  case 
is:  How  did  plaintiff's  team  and  defend- 
ant's car  collide? 

The  plaintiff  claims  that  he  did  not  know 
the  defendant's  car  was  behind  him,  and  that 
he  did  not  look  back  to  see  if  a  car  was  com- 
ing up  behind  him,  but  was  looking  ahead 
to  see  that  no  car  approached  him  in  front, 
and  that  the  first  he  knew  of  the  car  in  the 
rear  was  when  the  car  struck  the  back  of  his 
cart,  pushing  forward  and  upward  the  pole 
between  the  heads  of  the  horses,  at  which 
time  he  was  thrown  from  his  seat  on  the 
cart  and  received  the  injuries  complained  of. 

The  defendant  claimed  that  the  motorman 
had  the  car  under  perfect  control,  and  the 
motorman  bo  testified,  and  that  the  plaintiff 
was  driving  along  with  clearance  enough, 
but  that,  in  swinging  his  horses  away  from 
the  track,  it  brought  the  hind  wheels  of  the 
cart  against  the  side  of  the  car,  and  that,  by 
the  noise  or  impact,  the  horses  became  fright- 
ened, and  the  plaintiff  slipped  from  the  seat 
astride  the  tongue  and  received  the  injuries 
from  which  he  is  now  suffering,  and  that  the 


plaintiff  should  have  looked  for  a  car  in  t_- 

rear  as  well  as  in  front 

The  defendant  to  prove  Its  contention,  re- 
lied upon  the  testimony  of  the  motontar. 
and  a  man  in  charge  of  the  freight  in  tit 
car,  who  did  not  see  the  accident  but  heard 
a  scraping  against  the  side  of  the  car,  mat 
there  were  marks  on  the  side  of  the  ear  u 
if  a  wheel  had  scraped  against  It  This  *-j 
attempted  to  be  explained  by  the  plaintiff,  t: 
testimony  that  there  were  other  marks  •_.' 
a  similar  character  on  the  car,  and  testinx: 
that  frequently  when  teams  backed  np  to  •--• 
load  freight  from  the  car,  the  wheels,  in  tun- 
ing, made  the  same  marks  on  the  car  ta.: 
the  witness  testified  were  upon  the  car. 

The  plaintiff  relied  upon  his  own  testin; . : ; 
and  that  of  two  witnesses  who  saw  the  •.-.' 
and  team,  as  testified  to. by  the  plaintiff,  im- 
mediately before  they  came  together,  at- 
when  they  heard  the  crash  they  looked  li- 
the team  and  car  were  in  the  same  posit:.: 
the  team  ahead  of  the'  car.  Another  wittrsB 
also  testified  to  practically  the  same  thiL- 
The  defendant's  motorman  and  the  man  ir, 
charge  of  the  freight  were  Impeached  by 
two  witnesses  beside  the  plaintiff,  who  testi- 
fied that  both  the  expressman,  called  by  soc? 
the  conductor,  and  the  motorman,  said,  inuj- 
diately  after  the  accident  that  the  motir- 
man  thought  he  had  room  to  go  by  and  nr. 
into  the  back  of  the  team. 

It ,  2]  From  the  evidence  the  jury  mn-4 
have  found  either  that  the  plaintiff's  versi-t 
was  the  true  one,  or  that  the  motorman  was 
guilty  of  negligence  In  attempting  to  pass  trie 
plaintiff's  team  when  it  was  so  dangerously 
near  the  railroad  track  that  a  slight  tarn  ef 
the  horses  would  have  thrown  the  plaintiff"; 
cart  against  the  car.  Under  either  flndics 
the  defendant  is  liable. 

The  defendant  contends  that  the  injury 
was  caused  solely  through  the  neglect  of  tLe 
plaintiff,  in  this,  that  before  coming  in  coo- 
tact  with  the  car  he  had  every  opportunity  to 
look  both  ways  of  the  track,  that  he  did  not 
and  that  bad  he  done  so,  he  could  bare 
avoided  the  accident  This  doctrine  would 
authorize  a  motorman,  who  had  his  car  un- 
der perfect  control,  to  run  It  against  any 
one  who  might  be  upon  the  track,  and  ly 
his  neglect  to  stop  his  car  when  he  could,  u 
kill  whoever  might  be  upon  the  track.  Tt* 
rule  contended  for  by  the  defendant  is  not 
sustained  by  the  decisions,  either  ancient  or 
modern. 

The  duty  of  the  defendant  to  the  plaintiff 
in  the  situation  in  which  the  evidence  show; 
the  parties  to  have  been  at  the  time  of  Uw 
accident  was  clearly  stated  In  Flewelling  t 
Horse  Railroad,  89  Me.  594,  36  Atl.  105S.  a% 
follows:  "That  street  railroads  are  grant*! 
very  great  privileges  out  of  the  public  right. 
and  their  treatment  of  the  public  must  be 
reasonable  in  return ;  so  that  when  a  persec 
or  team,  through  accident  or  mlsjndgment  or 
for  any  cause,  be  caught  In  a  position  of  any 
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peril  of  coming  In  collision  or  close  contact 
with  the  cars,  It  is  the  duty  of  those  who  are 
managing  the  cars,  to  use  all  possible  effort, 
by  slackening  the  speed  of  a  car  or  stopping 
It  altogether  to  avoid  injury." 

This  decision  is  in  accordance  with  deci- 
sions both  ancient  and  modern.  Butterfleld 
v.  Forester,  11  East.  61 ;  Darles  v.  Mann,  10 
M.  &  W.  545.  "For  a  street  railway  to  run 
into  a  wagon  from  behind  without  special 
circumstances  to  Justify  It  is  evidence  of  neg- 
ligence or  willful  wrong  on  the  part  of  the 
street  railway  company."  Vincent  v.  Norton 
&  Taunton  St  Ry.  Co.,  180  Mass.  104,  61 
N.  E.  822. 

"If  the  motorman  did  see  or  could  have 
seen  that  the  wheels  were  dangerously  near 
the  track  and  ran  into  the  wagon,  then  the 
company  would  be  liable."  Hlgglns  v.  Wil- 
mington City  Railway  Co.,  1  Marv.  (Del.) 
360,  41  Atl.  87.  A  driver  of  a  team  is  not 
bound  to  keep  a  lookout  behind  his  team  for 
a  car.  Vincent  v.  Norton  &  Taunton  St  Ry. 
Co.,  supra;  Devine  v.  Brooklyn  H.  R.  Co.,  34 
App.  Div.  248,  54  N.  Y.  Supp.  626 ;  Tnnison 
v.  Weadock,  ISO  Mich.  141,  89  N.  W.  703. 

The  motorman  could  have  avoided  the  ac- 
cident by  the  exercise  of  ordinary  care  and 
skill.  Having  failed  to  do  so,  the  defendant 
is  liable  for  injuries  caused  by  that  neglect. 
Excelsior  Co.  v.  Railroad  Co.,  93  Me.  70,  44 
Atl.  138,  47  L.  R.  A.  82. 

Motion  overruled. 


In  re  DELAWARE  CANDY  CO. 

(Court  of  Chancery  of  Delaware.     Feb.  28, 
1913.) 

1.  Fixtures   (|    31*)— Trade    Fixtures— Re- 
moval—Right of  Lessee. 

A  lessee  as  against  his  lessor  is  entitled  to 
remove  trade  fixtures  erected  by  the  lessee,  in 
the  absence  of  a  stipulation  in  the  lease  to  the 
contrary,  though  there  then  be  rent  in  arrear, 
subject  to  the  landlord's  right  to  distrain  the 
same  for  the  unpaid  rent 

[Ed.  Note. — For  other  cases,  see  Fixtures, 
Cent  Dig.  §  62;   Dec.  Dig.  §  31.*] 

2.  Fixtures   (§   33*)— Trade   Fixtures— Re- 
moval by  Receiver— Right  of  Landlord. 

A  provision  in  a  lease  that  the  tenant 
might  remove  fixtures  provided  he  could  do  so 
without  damage  to  the  building,  and  provided 
that  there  was  no  rent  in  arrear,  displaced  the 
tenant's  common-law  right  of  removal,  and,  the 
fixtures  having  been  removed  by  the  tenant's 
receiver  in  insolvency  and  sold,  the  landlord, 
having  made  proper  excuse  for  laches  in  his  ap- 
plication, was  entitled  to  a  lien  on  the  proceeds 
of  the  sale  of  the  fixtures  for  the  rent  in  ar- 
rear. 

[Ed.  Note.— For  other  cases,  see  Fixtures, 
Cent.  Dig.  fg  64,  65 ;   Dec  Dig.  f  33.*] 

In  the  matter  of  the  insolvency  proceed- 
ings against  the  Delaware  Candy  Company. 
On  claim  of  Thomas  N.  Stay  ton  for  the  pro- 
ceeds of  certain  trade  fixtures  removed  and 
sold  by  the  receiver,  on  which  Stayton  claim- 
ed a  Hen  for  rent  in  arrear.    Allowed. 


Petition  for  payment  of  rent  out  of  funds 
in  the  hands  of  a  receiver.  In  July,  1909, 
the  Delaware  Candy  Company  leased  a  por- 
tion of  a  building  belonging  to  Thomas  N. 
Stayton,  at  a  yearly  rental  of  nine  hundred 
dollars,  payable  monthly,  and  placed  therein 
a  boiler  and  machinery  for  the  manufacture 
of  candy.  On  February  3,  1912,  the  lessor,  un- 
der an  option  contained  in  the  lease,  termi- 
nated said  lease  for  nonpayment  of  rent 
and  on  February  6,  1912,  a  receiver  for  the 
company  was  appointed  on  the  ground  of 
insolvency.  The  lease  also  contained  the  fol- 
lowing provision  : 

"It  Is  further  hereby  expressly  understood 
and  agreed  that  on  the  termination  of  this 
lease,  the  said  Delaware  Candy  Company  is 
to  have  the  privilege  of  removing  any  fix- 
tures belonging  to  it  or  put  up  by  it  in  said 
building,  provided  said  fixtures  may  be  re- 
moved without  damage  to  said  building ;  and 
provided  further  that  there  is  no  rent  in 
arrear." 

On  October  18,  1912,  the  lessor  filed  a  peti- 
tion setting  forth  that  at  the  time  of  the  ap- 
pointment of  the  receiver  there  was  due 
$1,080  for  rent  in  arrear;  that  all  the  fix- 
tures bad  been  sold  by  the  receiver,  by  order 
of  court,  and  removed  from  the  building, 
except  a  boiler  in  the  basement  of  the  build- 
ing ;  and  that  under  the  terms  of  the  lease  all 
rent  in  arrear  should  have  been  paid  in  full 
before  the  removal  of  the  fixtures.  The  peti- 
tioner also  stated  that  he  had  mislaid,  or 
lost,  his  copy  of  the  lease  and  did  not  recall 
the  above-quoted  provision  thereof  until  Octo- 
ber 14,  1912,  when  the  receiver  produced  a 
copy  thereof  at  a  hearing  before  the  chan- 
cellor concerning  the  right  of  removal  of 
said  fixtures. 

The  petition  prayed  that  the  receiver  be 
instructed  to  pay  the  lessor  the  amount  of 
rent  due  at  the  time  of  the  appointment  of 
the  receiver.  The  receiver  did  not  file  an 
answer,  but  at  the  hearing  admitted  the  facts 
alleged  in  the  petition. 

Saulsbury  ft  Morris,  of  Wilmington,  for 
petitioner.     Marvel,   Marvel  ft   Wolcott,  of 

Wilmington,  for  receiver. 

The  CHANCELLOR:  [1,2]  As  between 
the  lessor  and  lessee,  the  right  of  the  lessee 
to  remove  trade  fixtures  erected  by  it  was 
subject  to  the  condition  that  there  was  no 
rent  in  arrear  at  the  termination  of  the  lease. 
In  the  absence  of  any  agreement  on  the  sub- 
ject the  tenant  would  have  had  a  right  to 
remove  the  trade  fixtures,  though  the  rent 
be  then  in  arrear,  subject  to  the  right  of  the 
landlord  to  distrain  the  same  for  the  unpaid 
rent.  Here,  however,  there  was  a  specific 
agreement  giving  a  right  to  remove  fixtures 
under  a  certain  condition,  viz.  payment  of 
rent  in  arrear,  and  the  condition  displaces 
the  common-law  right  to  the  extent  of  re- 
quiring a  fulfillment  of  the  condition  before 
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the  right  of  removal  can  be  exercised.  Tif- 
fany on  Landlord  &  Tenant,  p.  1698,  $  243 ; 
Mathlnet  v.  Giddlngs,  10  Ohio,  364 ;  Clemens 
v.  Murphy,  40  Mo.  121;  Allen  v.  Gates,  73 
Vt  222,  60  AtL  1092;  Cubblns  v.  Ayers,  4 
Lea  (Tenn.)  329;  Holbrook  v.  Champerlln, 
116  Mass.  165,  17  Am.  Rep.  146. 

Here,  before  the  receiver  was  appointed, 
the  lease  was  terminated,  not  by  lapse  of 
time,  but  by  the  lessor  under  a  power  In  the 
lease  for  nonpayment  of  rent  then  in  arrear. 
Subsequently  the  receiver,  by  order  of  the 
court,  sold  all  of  the  trade  fixtures  put  In 
by  the  tenant.  This  was  without  objection 
on  the  part  of  the  lessor.  He  has  explained, 
however,  that  he  did  not  act  earlier  because 
he  had  mislaid  his  copy  of  the  lease  and  did 
not  recall  the  terms  thereof  giving  him  the 
right  he  now  asserts  respecting  the  proceeds 
of  sale  of  the  tenant's  fixtures.  This  ex- 
planation seems  satisfactory.  It  would  be. 
Inequitable  to  deprive  the  lessor  of  any  rights 
under  the  lease  because  of  the  receivership, 
or  his  apparent  laches  In  asserting  his  rights 
earlier.  Assuming  that  the  lessor  was  en- 
titled to  an  order  preventing  the  sale  and  re- 
moval of  the  fixtures  by  the  receiver,  which 
seems  likely,  then  as  he  has  explained  his 
apparent  laches  In  asserting  his  rights,  the 
only  relief  which  he  now  asks  seems  reason- 
able and  equitable,  viz.  to  give  him  a  lien  on 
the  proceeds  of  sale  by  the  receiver  of  the 
tenant's  fixtures  for  the  rent  due  the  lessor. 
This  will  be  done  in  the  due  course  of  admin- 
istering the  estate  of  the  Insolvent  corpora- 
tion. 

Let  an  order  be  entered  accordingly. 


In   re   COCHRAN'S   ESTATE. 

(Court  of  Chancery  of  Delaware.    Feb.  28, 
1913.) 

1.  Partition  (|  49*)— Parties— Right  to  In- 
ter VENE. 

In  a  proceeding  by  devisees  to  partition 
real  estate,  an  intervention  by  heirs  of  the  de- 
ceased, claiming  an  interest  therein,  and  raising 
a  purely  legal  question  on  undisputed  facts, 
may  be  allowed,  and  their  claims  therein  adju- 
dicated. 

[Ed.   Note.— For  other  cases,    see    Partition, 
Cent  Dig.  ${  130-135 ;    Dec.  Dig.  |  49.*] 

2.  Wills  (I  470*)  —  Construction  —  Inten- 
tion or  Testator. 

The  intention  of  testator,  to  be  gathered 
from  the  whole  will,  is  to  control. 

[Ed.  Note. — For  other  cases,  see  Wills,  Cent. 
Dig.  §  988 ;   Dec  Dig.  |  470.*] 

3.  Wills  (|  554*)—  Estates  Created— Devise 
to  Parent  and  Child. 

Under  a  devise  to  a  widow  for  life,  and 
then  over  to  such  of  testator's  children  "as  may 
survive"  him  and  "the  issue  of  such  as  have 
died"  in  his  lifetime,  such  issue  to  take  the 
share  the  parent  would  have  taken  if  living,  the 
issue  of  a  child  dying  before  the  will  would 
take  a  substantive  and  original  gift,  and  not  a 
substitutional  gift  granted  on  the  prior  gift  to 
the  parent 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  |  1198;   Dec.  Dig.  |  554.*] 


4.  WHXS  (§  657*)— SUBVTVOBSHTF  AND  SUB- 
STITUTION—Issue  of  Child  Dttho  Befom 
the  WILL. 

Testator  devised  a  certain  lot  of  land,  ce 
which  he  had  intended  to  build  a  house,  to  his 
wife,  and,  at  her  death,  to  such  of  his  childrci. 
as  might  survive  him  and  the  issue  of  such  t« 
might  have  died  in  his  lifetime,  such  issue  tak- 
ing by  representation,  and  after  the  purchase 
of  a  lot  having  a  house  thereon  be  executed  » 
codicil  in  lieu  of  such  provision,  devising  tbr 
lot  to  the  wife  for  life  and  over  to  such  of  bii 
children  as  might  survive  him,  the  issue  of  any 
children  who  should  be  dead  taking  the  share  U* 
parent  would  have  taken  if  living.  At  the  dace 
of  the  will  and  of  the  codicil,  a  son  of  testator 
was  dead,  leaving  children.  Held,  that  whiir 
gifts  of  substitution  are  permitted  to  childr-- 
of  legatees  who  are  dead  at  the  date  of  the  w~ . 
distinctly  on  the  ground  that  such  lesratees  t&.» 
by  name  and  not  as  a  class,  that  a  reference  u» 
a  class  cannot  be  held  to  include  in  it  person* 
deceased,  and  that  as  the  deceased  son  never 
came  within  the  class  interveners  could  net 
take  by  substitution. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  |  1203 ;   Dec.  Dig.  |  657.*] 

5.  Wnxs  (8  456*)— Construction- — Conflict- 
ing Rules. 

As  between  a  rule  which  support!  the  nat- 
ural meaning  of  the  words  and  one  which  in:- 
Eorts  an  artificial  meaning,  the  former  should 
e  chosen. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  i  974 ;   Dec.  Dig.  |  456.*] 

6.  Partition    (|    17*j— Right    or    Action- 
Stay  to  Determine  Disputed  Title. 

An  intervention  proceeding  for  the  parti- 
tion of  real  estate  of  their  ancestor  raising  i 
question  of  law  upon  undisputed  facts  will  n- 1 
be  stayed  until  the  dispute  as  to  the  title  is  ad- 
judicated elsewhere,  since  a  competent  tribunal 
is  not  ignoring  or  trespassing  on  the  powers  of 
other  courts  in  deciding  the  question. 

[Ed.  Note.— For  other  cases,  see  Parti  tic  c 
Cent  Dig.  {{  53-59;   Dec.  Dig.  |  17.*] 

In  the  matter  of  the  partition  of  the  real 
estate  of  John  P.  Cochran,  deceased.  Peti- 
tion for  partition  by  the  devisees  under  the 
will  of  deceased  in  which  the  heirs  of  John 
Cochran,  deceased,  petitioned  for  interver- 
tlon.  Petition  for  intervention  denied,  aad 
commission  appointed  to  make  partition 
among  the  original  petitioners. 

Petition  for  Intervention  in  a  cause  In  par- 
tition. A  petition  for  partition  of  land  late 
of  John  P.  Cochran,  deceased,  bad  been  filed 
by  all  the  parties  In  Interest,  devisees  under 
the  will  of  John  P.  Cochran,  and  a  commis- 
sion appointed  to  make  the  partition.  Joaa 
P.  Cochran  being  seised  of  a  lot  of  land  la 
Middletown,  by  the  codicil  to  his  will,  made 
the  following  devise: 

"I  give,  devise  and  bequeath  to  my  said  wifr. 
Mary  T.  Cochran,  the  said  house  and  lot  of 
land  so  purchased  from  John  W.  Patton.  to 
have  and  to  hold  for  and  during  the  term  ei 
her  natural  life,  and  at  and  upon  her  death. 
I  give,  devise  and  bequeath  the  same  uuk 
such  of  my  children  as  may  survive  me,  and 
If  any  of  my  said  children  shall  be  dead,  leav- 
ing a  child  or  children,  then  to  such  child  or 
children,  be,  she,  or  they  taking  the  share 
their  parent  would  have  taken  if  living,  and 
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it  Is  my  will  and  I  do  direct  that  the  Inter- 
ests of  any  of  the  persons  to  be  benefited  by 
this  devise  shall  be  held  by  the  same  trus- 
tees and  subject  to  the  same  trusts  as  are 
set  forth  and  provided  In  my  said  will  in  re- 
gard to  other  devises  made  for  their  benefit 
respectively." 

At  the  death  of  the  testator,  John  P.  Coch- 
ran, ou  December  27,  1898,  there  were  living 
his  wife  (who  died  June  26,  1912)  and  five 
of  his  children.  Two  of  these  five  children 
died  during  the  life  of  the  widow  and  their 
devisees  or  heirs  were  parties,  to  the  petition, 
the  three  children  of  the  testator  who  sur- 
vived the  widow  being  the  other  parties. 

At  the  date  of  the  will  of  John  P.  Cochran, 
a  sixth  child  of  his,  viz.,  John  Cochran,  was 
dead,  leaving  four  children,  and  one  of  the 
four  afterwards  died.  The  remaining  three 
children  of  John  Cochran  filed  a  petition 
claiming  that  they,  together,  took  one-sixth 
of  the  land,  as  issue  of  their  father,  and 
prayed  to  be  allowed  to  Intervene  in  and  be 
made  parties  to  the  partition  cause  and  be 
adjudged  to  be  entitled  to  an  Interest  in  the 
land;  or  that  partition  be  refused  until  the 
title  of  the  petitioners  be  established  at  law. 

Argument  was  had  not  only  as  to  the 
right  to  intervene,  but  also  as  to  the  merits 
of  the  claim  of  the  interveners  to  shares  in 
the  land. 

By  the  third  item  of  the  will  of  John  P. 
Cochran,  he  gave  to  his  wife  a  certain  lot  of 
land  for  life  and  then,  as  to  that  land,  pro- 
vided in  the  same  item,  as  follows : 

"And  at  her  death  unto  such  of  my  chil- 
dren as  may  survive  me,  and  the  issue  of 
such  as  may  have  died  In  my  lifetime,  such 
issue  taking  the  share  their  parent  would 
have  taken  If  living." 

It  also  appeared  In  the  will  that  the  tes- 
tator intended  to  erect  on  the  land  last  men- 
tioned a  dwelling  house.  By  the  first  codicil 
(the  material  part  whereof  Is  quoted  above), 
the  testator  stated  in  effect  that  since  mak- 
ing his  will  he  had  bought  from  Patton  an- 
other lot  of  land  having  thereon  a  dwelling 
house,  and  revoked  the  provision  in  the  third 
item,  and  In  his  first  codicil  made  In  lieu  there- 
of the  provision  for  his  wife  first  above  quoted, 
under  which  the  original  petitioners  for  par- 
tition claimed.  It  distinctly  appeared  in  the 
will  that  the  testator  knew  that  his  son,  John 
Cochran,  was  dead  at  the  date  of  the  will 
and  codicil,  and  had  left  children  who  sur- 
vived him  and  were  alive  at  those  dates,  and 
the  testator  made  some  definite  and  separate 
provision  In  his  will  for  such  children  of 
John  Cochran.  It  also  appeared  that  In  mak- 
ing gifts  to  and  for  the  benefit  of  some  others 
of  the  children  of  the  testator,  living  at  the 
date  of  the  will,  he  provided  that  in  case 
certain  defaults  should  happen  respecting 
certain  gifts  of  particular  property,  such 
property  should  go  "unto  my  own  right  heirs 
forever,"  which  last  mentioned  language 
would  Include  the  interveners,  who  were 
right  heirs  of  the  testator. 


The  original  petitioners  have  filed  an  an- 
swer to  the  petition  for  Intervention,  denying 
the  title  of  the  Interveners,  but  interpose  no 
objection  to  their  being  made  parties  on  the 
record  If  the  chancellor  should  be  of  the 
opinion  that  they  are  entitled  to  the  shares 
In  the  real  estate  which  they  claim. 

William  S.  Hllles,  of  Wilmington,  for  In- 
tervening petitioners.  John  H.  Rodney,  of 
Wilmington,  for  original  petitioners. 

The  CHANCELLOR.  [1]  The  first  ques- 
tion raised  Is  whether  the  Intervention  will 
be  allowed  and  the  claims  of  the  Interveners 
be  adjudicated  In  this  way.  There  is  no  stat- 
ute bearing  on  the  subject  If  the  Inter- 
veners have  an  Interest  in  the  land  to  be 
partitioned  and  are  not  made  parties,  they 
are  not  affected  by  the  partition.  But  It  Is 
manifestly  proper  that  the  question  as  to 
their  rights  be  settle*,  promptly  In  the  way 
adopted,  for  the  question  raised  Is  purely  a 
legal  one  and  the  facts  are  undisputed,  and 
all  parties,  Interveners  as  well  as  the  orig- 
inal petitioners,  would  be  bound  by  the  de- 
cision of  the  question,  subject,  of  course,  to 
a  review  by  an  appeal.  Indeed,  there  are 
several  cases  of  record  where  such  petitions 
for  Intervention  were  considered  and  allowed. 

In  the  proceeding  in  Re  Ebeneezer  Roth- 
well,  in  1819,  a  purchaser  of  the  shares  of 
two  of  the  tenants  In  common  was  allowed 
to  Intervene.  In  1866,  In  the  case  of  Charles 
Warner  v.  Hunn  Jenkins,  the  petition  was 
amended  by  adding  certain  cestuis  que  trust 
as  parties.  Later,  In  1871,  In  the  Matter  of 
Real  Estate  of  John  McGranra,  one  John  Mc- 
Granra,  who  was  not  an  original  party  In 
the  partition  proceeding,  made  a  petition  in 
the  case  after  the  sale,  claiming  an  interest 
and  asking  to  be  made  a  party  and  be  given 
a  share  of  the  proceeds.  Thereupon  a  rule 
Issued  to  the  other  parties,  testimony  was 
heard  by  the  chancellor  and  an  order  made 
declaring  the  petitioner  to  be  a  party  en- 
titled to  a  share  of  the  proceeds  of  sale. 

[2,  S]  The  main  question,  however,  is 
whether  the  Interveners  have  any  interest 
in  the  land.  At  the  time  the  will  and  codicil 
were  executed,  the  testator  had  five  children 
living.  One  child,  John  Cochran,  was  then 
dead  leaving  children  then  living.  Provision 
had  been  made  for  these  children  of  John, 
and  it  appears  affirmatively  and  definitely  in 
the  will  that  he  then  knew  of  the  death  of 
John  and  that  John  had  left  children.  The 
Intention  of  the  testator,  to  be  gathered 
from  the  whole  will,  is  to  control.  Regard 
must  be  had  then  to  the  third  item  of  the 
will  in  connection  with  the  first  codicil,  the 
one  under  which  the  interveners  claim.  The 
evident  purpose  of  each  of  these  provisions 
is  to  provide  a  home  for  his  widow  for  her 
life.  But  the  language  of  the  gift  of  the 
remainder  Is  quite  different  in  the  two  claus- 
es. It  was  urged  by  the  solicitor  for  the 
children  of  John  Cochran  that  under  the 
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third  Item  of  the  will  they  would  probably 
be  excluded  from  participation.  But  the  law 
la  otherwise.  If  there  be  a  gift  to  the  chil- 
dren of  A  living  at  a  given  period  and  the 
Issue  of  such  children  of  A.  as  shall  have 
died  before  that  period,  and  A  had  a  child 
who  was  dead  at  the  date  of  the  will,  the 
issue  of  that  child  would  be  entitled.  There 
Is  a  substantive  and  original  gift  to  the  Is- 
sue and  not  a  substitutional  gift  grafted  on 
the  prior  gift  to  the  parent  Hawkins  on 
Wills,  *249.  So  the1  gift  "to  such  of  any  chil- 
dren as  may  survive  me  and  the  issue  of 
such  as  have  died  in  my  lifetime"  Is  an  in- 
dependent gift  to  the  issue  and  the  children 
of  a  son  of  the  testator,  dead  at  the  date  of 
the  will,  would  have  taken  directly  and  in- 
dependent of  the  parent  and  not  by  way  of 
substitution  for  the  parent,  who  never  could 
take.  The  matter  Is  thus  stated  In  Hawkins 
oh  Wills,  *249: 

"Thus  under  a  bequest  to  the  children  of 
A.  at  a  given  period,  and  the  issue  of  such 
children  of  A.  as  shall  have  died  before  that 
period,  the  issue  of  a  child  of  A.  who  may 
have  died  in  the  testator's  lifetime,  or  who 
may  have  been  dead  at  the  date  of  the  will, 
are  entitled;  the  gift  to  issue  involving  no 
condition  as  to  the  time  of  death  of  the 
parent  or  ancestor." 

In  support  of  this  the  learned  author 
cites  Coulthrust  ▼.  Carter,  15  Beav.  421; 
Rust  v.  Baker,  8  Sim.  443;  Lorlng  v.  Thom- 
as, 1  Dr.  &  Sm.  497.  See,  also,  Atwood  v. 
Alford,  L.  R.  2  Eq.  479;  Wheeler  v.  Allen, 
54  Me.  233. 

Under  the  third  item,  then,  the  five  chil- 
dren of  the  testator,  living  at  his  death, 
would  each  have  taken  a  vested  remainder 
in  one-sixth  of  the  land  and  the  children  of 
John  Cochran  would  have  taken  together  a 
vested  remainder  in  one-sixth  of  the  land. 
The  class  of  devisees  In  remainder  consisted 
both  of  children  and  grandchildren,  the  lat- 
ter taking  an  original  and  independent  gift 
and  not  in  substitution  for  their  parents. 

[4]  After  revoking  that  provision  in  the 
third  item  the  testator  by  codicil  made  an- 
other gift  of  other  property  bought  for  the 
same  purpose  and  used  In  the  codicil  entire- 
ly different  language.  Beyond  doubt  the  nat- 
ural and  literal  meaning  of  the  codicil  is 
such  as  to  exclude  the  interveners.  The 
word  "said"  has  a  direct  reference  to  a  class 
of  persons  which  the  testator  had  created  by 
the  words  immediately  preceding,  viz. : 
"Such  of  my  children  as  may  survive  me." 
They  constitute  the  original  class,  and  the 
share  of  any  of  that  class  who  died  In  the 
life  of  the  life  tenant  was  given  to  the  chil- 
dren of  the  one  so  dying,  the  members  of 
this  substituted  class  to  take  among  them 
the  share  or  shares  which  their  parent  or 
parents  would  have  taken  if  they  survived 
the  testator.  This  view  Is  further  strength- 
ened by  the  words  "shall  be  dead."  The 
natural  significance  of  these  words  Is  not 


dead  at  the  date  of  the  codicil,  but  dead  at 
some  future  time.  Again,  they  may  mea: 
dead  at  a  time  other  than  the  date  of  th- 
codicll,  for  the  testator  then  knew  that  his 
son,  John,  waa  dead.  Again,  by  the  use  of 
the  word  "If,"  the  testator  referred  not  to 
his  son,  John,  but  to  some  one  else,  viz.: 
such  of  his  children  as  were  alive  when  tt» 
codicil  was  made  and  who  might  die  there- 
after in  the  testator's  lifetime.  If  he  hi  1 
intended  to  surely  include  the  children  o! 
his  deceased  son,  John,  he  would  have  agais 
used  the  language  used  In  the  third  pan- 
graph  of  the  original  will  respecting;  the  oil- 
er land. 

There  are  cases,  however;  which  hold  tti: 
words  such  as  "shall  die,"  or  "shall  hapi-en 
to  die,"  used  In  such  like  cases  do  not  nec- 
essarily point  to  a  future  death  so  as  to  ex- 
clude the  Issue  of  a  child  who  may  have 
died  before  the  date  of  the  will,  "though  ac- 
cording to  strict  construction.  Importing  fu- 
turity, those  words  might  have  been  under- 
stood as  speaking  of  the  event  at  whatever 
time  it  may  happen."  Hawkins  on  Wills. 
♦249;  Lorlng  v.  Thomas,  1  Dr.  &  Sm.  497; 
Christopher  v.  Naylor,  1  Mer.  320.  It  ma* 
be,  therefore,  that  these  words,  "shall  be 
dead,"  do  not  control  the  devise. 

In  support  of  the  natural  and  literal  mess- 
ing above  referred  to,  of  the  words  of  the 
codicil,  there  are  decisions  of  weight,  an-i 
they  uphold  the  proposition  that  one  cannot 
take  by  way  of  substitution  when  the  persoa 
for  whom  he  claims  to  be  substituted  neM 
could  by  any  possibility  have  been  an  orig- 
inal legatee.  The  case  of  Christopher  r. 
Naylor,  1  Mer.  320,  Is  one  of  the  cases  m-.-t 
cited  to  support  this.  There,  there  was  a  be- 
quest  "to  each  and  every  child  or  children 
of  my  brothers  and  sisters,  A.,  B.,  C  ir<4 
D.,  which  shall  be  living  at  my  decease,  Ixit 
If  any  child  or  children  of  my  said  brothers 
and  sisters  shall  happen  to  die  in  my  life- 
time and  leave  any  issue  then  the  legacy  or 
legacies  hereby  intended  for  such  child  or 
children  so  dying  shall  be  upon  trust  for 
and  I  give  and  bequeath  the  same  to  his. 
her,  or  their  issue."  It  was  held  that  the 
children  of  those  nephews  and  nieces  wbo 
were  dead  at  the  making  of  the  will  were 
not  Included  In  the  gift 

"The  nephews  and  nieces  are,  here,  the 
primary  legatees.  Nothing  whatever  is  giv- 
en to  their  Issue,  except  in  the  way  of  sub- 
stitution. In  order  to  claim,  therefore,  un- 
der the  will,  these  substituted  legatees  must 
point  out  the  original  legatees  in  wbt 
place  they  demand  to  stand.  Bnt  of  tt* 
nephews  and  nieces  of  the  testator  noix 
could  have  taken  besides  those  who  wert 
living  at  the  date  of  the  will.  The  issue  cl 
those  who  were  dead  at  that  time  can.  cc> 
sequently,  show  no  object  of  subsritntloc 
and  to  give  them  the  original  legacies  would 
be,  in  eUect,  to  make  a  new  will  for  the  tes- 
tator." 


Digitized  by 


Google 


Del.) 


FORD  ▼.  WILSON 


1073 


Where  a  testator  refers  to  a  class  be  can 
not  be  held  to  have  intended  to  Include  In  It 
dead  persons.  Growling  v.  Thompson,  L  R 
11  Eq.  Cas.  308,  note;  Grover  v.  Musther, 
L.  R.  48  Ch.  Wt.  609  (1889).  Gifts  by  sub- 
stitution are  permitted  to  children  of  lega- 
tees who  were  dead  at  the  date  of  the  will, 
but  distinctly  on  the  ground  that  such  lega- 
tees took  by  name  and  not  as  a  class.  It  is 
otherwise  if  the  original  gift  is  to  a  class 
which  is  not  determinable  until  the  death  of 
the  testator,  such  as  a  gift  to  such  of  his 
children  as  shall  survive  the  testator.  In 
the  case  of  a  substitutionary  gift  to  children 
or  issue  of  persons  Indicated  by  a  general  de- 
scription, the  rule  is  that  only  the  children 
or  Issue  of  the  persons  answering  to  the  de- 
scription at  the  date  of  the  will  can  take 
the  benefit 

[S]  Applying  these  principles  to  the  will 
under  consideration  here,  the  children  of 
John  Cochran  can  only  take  by  substitution 
for  him,  and  as  he  could  by  no  possibility 
have  taken  under  the  will,  because  he  never 
came  within  the  class,  being  dead  at  the 
date  of  the  will,  his  children  could  not  be 
substituted  for  him.  As  Lindley,  J.,  said  in 
Grove  v.  Musther,  supra,  little  assistance  is 
to  be  gained  from  the  cases  in  construing  a 
will,  for  they  rather  confuse  than  assist. 
But  while  there  are  cases  which  hold  other- 
wise, the  case  of  Christopher  v.  Naylor,  and 
the  principle  there  established,  stands  firmly 
established  in  England.  That  case  has  been 
criticised,  favored,  disapproved,  and  followed 
In  the  many  cases  where  cited.  It  is  unnec- 
essary to  review  all  the  cases  cited  by  coun- 
sel, for  they  cannot'  be  reconciled.  There 
are,  however,  some  cases  cited  on  behalf  of 
the  children  of  John  Cochran  which  strong- 
ly support  their  claim.  These  cases  find  in 
words  substantially  similar  to  those  in  the 
codicil  here  an  intention  to  provide  for 
grandchildren  by  a  child  deceased  at  the 
date  of  the  will,  as  well  as  for  grandchil- 
dren by  a  child  then  living  but  which  may 
thereafter  die,  and  according  to  those  cases 
the  testator  Is  presumed  to  have  as  much 
affection  and  consideration  for  the  one  class 
of  grandchildren  as  the  other.  But  as  be- 
tween a  rule  which  supports  the  natural 
meaning  of  the  words,  .and  one  which  im- 
ports an  artificial  meaning,  one  should 
choose  the  former. 

In  conclusion,  then,  It  Is  clear  that  the 
testator  having  by  bis  will  made  a  gift  by 
form  of  words  which  would  surely  have  in- 
cluded the  children  of  John  Cochran,  after- 
wards by  a  codicil  revoked  that  gift  and 
made  In  place  thereof  another  gift  in  anoth- 
er form  of  words ;  that  the  literal  and  nat- 
ural effect  of  the  codicil  was  to  exclude  such 
children  of  John;  and  that  at  least  by  the 
weight  of  authority  of  other  courts  in  like 
cases,  this  interpretation  is  based  on  a  log- 
ical rule.    Standing  alone,  the  words  of  the 


codicil  might  be  subject  to  two  meanings; 
but  taken  In  connection  with  the  provision  of 
the  will  revoked  thereby,  it  is  clear  that 
there  can  be  no  other  reason  for  a  change 
of  words  than  a  change  of  purpose,  and  the 
literal  and  natural  meaning  of  the  words 
will  be  adopted  when  there  Is  a  conflict  of 
opinion  among  courts  which  have  sought  to 
interpret  words  of  similar  Import 

[6]  Inasmuch  as  the  children  of  John 
Cochran  have  no  right  or  interest  in  the 
property  to  be  partitioned,  they  will  not  be 
allowed  to  intervene.  The  suggestion  that 
the  proceeding  for  partition  be  stayed  until 
the  dispute  as  to  the  title  be  adjudicated 
elsewhere  does  not  meet  with  approval.  A  le- 
gal question  based  on  undisputed  facts  has 
been  properly  raised  in  a  tribunal  competent 
to  decide  It  and  It  is  not  Ignoring  or  tres- 
passing on  the  functions  and  powers  of  oth- 
er courts  for  this  court  to  decide  the  ques- 
tion. The  petition  for  intervention  will  be 
denied  and  a  commission  will  be  appointed 
to  make  partition  among  the  original  peti- 
tioners. 

Let  an  order  be  entered  accordingly. 


FORD  v.  WILSON  et  al 

(Court  of  Chancery  of  Delaware.    Feb.  14. 
1913.) 

L  Wills  (|  865*)  —  Substitution  —  Implied 

Gifts—  Partial  Intestacy. 

A  testatrix  devised .  property  in  trust  to 
pay  the  income  to  a  daughter  for  life  and  the 
principal  upon  her  death  to  her  children  and 
grandchildren.  She  left  no  children  or  grand- 
children. Other  clauses,  containing  provisions 
for  the  benefit  of  other  children,  provided  for 
remainders  over  upon  their  death  to  the  chil- 
dren then  living  of  the  testatrix.  Held,  that  a 
similar  remainder  in  the  property,  given  in 
trust  for  the  benefit  of  the  daughter  mentioned 
upon  her  death,  could  not  be  implied,  but  that 
the  property  should  be  disposed  of  as  in  case 
of  intestacy. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  Si  2188-2199 ;   Dec.  Dig.  f  866.*] 

2.  Wnxs  (J  865*)— Partial  Intestacy. 

Where  a  testatrix,  having  five  children, 
gave  property  in  trust  for  one  of  them  during 
her  life,  with  remainder  to  her  children  or 
grandchildren,  she  then  having  neither  children 
nor  grandchildren,  the  children  of  the  testatrix, 
as  her  distributees,  took  equitable,  vested  in- 
terests in  remainder  in  such  property,  subject 
to  be  divested  upon  the  cestui  que  trust  leaving 
a  child  or  grandchildren ;  and  hence,  where  she 
died  without  children  or  grandchildren,  her  ad- 
ministrator and  the  executor  or  administrator 
of  another  child,  who  had  previously  deceased, 
each  took  a  one-fifth  interest  in  the  property. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  H  2188-2199;  Dec.  Dig.  {  866.*] 

3.  Executors  and  Administrators  (f  293*) 
—Distribution  of  Estate. 

Where  a  surviving  husband  was  his  wife's 
administrator,  it  was  immaterial  in  which  ca- 
pacity he  settled  for  a  distributable  part  of  a 
pexsonal  estate  to  which  his  wife  was  entitled. 
[Ed.  Note.— For  other  cases,  see  Executors 
and1  Administrators,  Cent  Dig.  IS  1164-1168; 
Dec.  Dig.  |  298.*] 
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4.  executors  and  administrators  ({  41*)— 
Assets— Right  to  Income. 

Where  a  testatrix  gave  property  to  trus- 
tee* to  invest  the  same,  collect  the  rents,  inter- 
est, dividends,  and  income  as  they  should  ac- 
crue and  become  payable,  and  pay  them  over  to 
a  daughter  as  often  as  they  should  be  received 
during  her  life,  the  daughter's  administrator 
was  entitled  to  the  interest  and  income  calcu- 
lated to  the  date  of  her  death. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  2  283;  Dec. 
Dig.  |  41.*] 

5.  Executors  and  Administrators  (j  297*) — 
Distribution  or  Estates— Evidence  of 
Payment— Release. 

An  executor  was  entitled  to  require  a  re- 
lease from  a  testamentary  trustee  in  making 
final  settlement  before  paying  over  the  amount 
to  which  the  trustee  was  entitled,  especially  as 
in  this  state  there  is  no  adjudication  of  estates 
carrying  with  it  a  decree  or  order  for  distribu- 
tion, and  the  executor  or  administrator  distrib- 
utes at  his  peril. 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  ||  1199-1204; 
Dec  Dig.  i  297.*] 

6.  Trusts  (8  219*)— Investments— Interest 
Chargeable  against  Trustee. 

Where  a  testamentary  trustee,  by  direction 
of  the  cestui  que  trust,  who  was  sui  juris,  re- 
fused to  give  the  executor  a  release  upon  the 
final  distribution,  and  the  executor  thereupon 
deposited  the  amount  to  which  tbe  trustee  was 
entitled  with  a  trust  company  at  a  low  rate  of 
interest,  the  trustee,  in  settling  with  the  cestui 
que  trust,  was  not  chargeable  with  interest  in 
excess  of  that  paid  by  the  trust  company. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  {{  314-317 ;   Dec.  Dig.  {  219.*] 

7.  Executors  and  Administrators  (J  288*)— 
Distribution  upon  Termination  of 
Trust. 

A  testatrix  gave  property  in  trust  for  a 
daughter,  with  remainder  to  her  children.  She 
left  no  children,  and  the  property  was  to  be 
distributed  as  in  case  of  intestacy.  Part  of  the 
trust  fund  had  been  paid  to  the  trustee,  and 
part  was  still  in  the  possession  of  tbe  executor. 
Income  from  the  fund  was  still  unpaid  and  had 
to  be  separated  from  the  principal.  Held,  that 
the  whole  fund  should  be  placed  in  the  hands 
of  the  trustee  and  distributed  by  him  instead 
of  being  distributed  by  the  executor. 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  }{  1136-1148; 
Dec.  Dig.  8  288.*] 

Bill  in  equity  for  instructions  by  Peter  J. 
Ford,  trustee  under  the  last  will  and  testa- 
ment of  Martha  J.  Wilson,  deceased,  against 
Annie  M.  Wilson,  otherwise  known  as  Sister 
M.  Antlonette,  and  others.  Heard  on  the  bill 
and  answers  on  motion  of  complainant  In- 
structions given. 

Martha  J.  Wilson  died  January  10,  1898, 
and  by  her  will  made  certain  bequests  and 
then  divided  all  the  rest,  residue  and  re- 
mainder of  her  estate  into  five  equal  parts; 
gave  one  share  absolutely  to  each  of  two 
brothers  and  one  sister;  gave  one  other 
share  in  trust  for  a  sister,  Annie,  for  life 
and  at  her  death  to  pay  over  the  share  to 
the  testatrix's  children  then  living  and  tbe 
issue  of  deceased  children,  the  testatrix's 
daughter  being  a  member  of  a  religious  or- 
der and  presumably  bound  to  die  childless; 


and  gave  the  remaining  one-fifth   In  trust 
as  follows: 

"And  the  remaining  eqnal  fifth  part  of 
said  residue  of  my  estate  unto  tbe  said  Wil- 
liam F.  Wilson  and  William  H.  Horn  and 
the  survivor  of  them  and  the  heirs,  execu- 
tors, administrators  and  assigns  of  such  sur- 
vivor In  trust  nevertheless  to  Invest  and 
keep  the  same  Invested  during  the  continu- 
ance of  this  trust  In  such  real  estate  ax4 
securities,  real  or  personal,  or  either,  as  they 
or  be  shall  think  proper,  and  to  receive  and 
collect  the  rents,  interest,  dividends  and  in- 
come thereof  as  tbe  same  shall  accrue  and 
become  payable,  and  after  deducting  all  ex- 
penses including  a  commission  of  five  per 
centum  upon  all  moneys  received  as  income, 
to  pay  over  all  said  rents,  interest,  divi- 
dends and  income  when  and  so  often  as  the 
same  shall  be  received,  unto  my  daughter 
Ellen  C.  Cornog,  wife  of  William  Oornrc. 
now  residing  In  Delaware  County  in  tbe 
State  of  Pennsylvania,  so  long  as  she  shall 
live,  and  for  her  sole,  separate  and  absolute 
use,  and  upon  her  sole  and  separate  receipt 
and  free  from  the  debts,  Interference  or  con- 
trol of  her  said  husband  or  any  future  hus- 
band she  may  have;  and  in  further  Tro>: 
at  and  immediately  upon  the  death  of  the 
said  Ellen  C.  Cornog  to  pay  over,  transfer 
and  assign  absolutely  and  free  from  si; 
trusts  the  principal  fund  and  tbe  property 
then  held  under  this  trust  to  any  child  t-r 
children  of  the  said  Ellen  C.  Cornog  wt.- 
shall  be  living  at  the  time  of  her  death, 
in  equal  shares  If  more  than  one,  the  iss* 
then  living  of  any  of  her  children  then  de- 
ceased to  take  the  same  share  or  shares  bj 
right  of  representation  which  his,  her  or 
their  parent  or  parents  respectively  would 
have  taken  if  then  living." 

William  H.  Horn  became  the  executor  a". 
the  will  and  he  and  William  F.  Wilson, 
the  testamentary  trustees,  having  renounced. 
Henry  A.  du  Pont  was  appointed  trustee  bj 
the  Chancellor.  Upon  his  resignation  later. 
Peter  J.  Ford  was  appointed  trustee  Apri. 
18,  1904.  Ford,  trustee,  received  from  his 
predecessor  $3,464.62  and  later  received  from 
Horn,  executor,  $6,400,  which  moneys  were 
kept  Invested  by  the  trustee  and  accounted 
for  by  him.  The  income  was  paid  to  the 
life  beneficiary,  Ellen  C.  Cornog,  until  her 
death,  July  22,  1911.  She  died  Intestate  and 
without  leaving  any  child  or  children  living 
at  her  death,  or  any  Issue  of  any  child  thee 
deceased.  Her  husband,  William  B.  Cornog, 
survived  her  and  Is  tbe  administrator  of  he: 
estate. 

Martha  J.  Wilson,  tbe  testatrix,  left  « 
survive  her  as  her  heirs  at  law  five  cblldreE. 
Annie  M.  Wilson,  Ellen  C.  Cornog,  Florence 
A.  Horn,  William  F.  Wilson  and  DavM  B 
Wilson,  of  whom  Ellen  and  David  are  dead 
and  William  F.  Wilson  Is  a  lunatic  and  » 
represented  by  a  trustee.  David  B.  Wilsos 
left  a  widow  and  four  children. 


•For  other  caaea  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  ft  Am.  Dig.  Key-No.  Series  *  Rey'r  Index* 
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Prior  to  the  death  of  Ellen  C.  Cornog, 
William  H.  Horn,  executor  of  Martha  J. 
■Wilson,  filed  a  further  and  final  account 
showing  a  further  sum  of  $6,997.97  due  and 
payable  to  the  trustee  for  Ellen  C.  Cornog 
as  of  November  1, 1907.  This  sum  was  about 
that  time  tendered  to  Ford,  trustee,  by  Horn, 
executor,  the  latter  requiring  as  a  condition 
of  said  payment  that  the  former  give  to  the 
latter  a  full  release  as  executor;  but  Ellen 
C.  Cornog,  the  life  beneficiary,  having  for- 
bade Ford  to  accept  it,  he  declined  to  re- 
ceive it  under  such  terms.  On  October  28, 
1908,  the  money  was  deposited  in  the  Se- 
curity Trust  and  Safe  Deposit  Company,  pre- 
sumably under  the  control  of  Horn,  execu- 
tor, and  remains  there  still  bearing  only  two 
per  cent  or  three  per  cent  Interest  Later, 
in  November,  1908,  Horn,  executor,  filed  a 
petition  to  the  Chancellor  to  compel  Ford 
to  receive 'the  money  and  make  the  release, 
and  after  argument  the  Chancellor  decided 
that  he  was  without  power  to  order  the 
trustee  to  execute  the  release.  No  portion 
of  the  interest  on  the  money  so  deposited 
has  been  withdrawn  by  any  one. 

After  the  death  of  Ellen  C.  Cornog,  the 
complainant,  Ford,  as  trustee,  demanded  of 
Horn,  executor,  payment  of  the  principal 
sum  so  deposited  and  all  accrued  interest, 
and  tendered  a  release,  but  Horn  claimed 
the  right  to  retain  and  administer  the  money 
as  part  of  the  estate  of  Martha  J.  Wilson. 
William  B.  Cornog,  husband  and  adminis- 
trator of  Ellen  C.  Cornog,  claimed  that  as 
Ellen  C.  Cornog  died  without  children  or  is- 
sue of  deceased  children,  and  there  was  no 
further  gift  of  that  share  of  tbe  residue, 
Martha  J.  Wilson  died  intestate  as  to  that 
one-fifth  share  and  that  it  vested  in  those 
who  at  the  death  of  Martha  J.  Wilson  were 
ber  heirs  at  law,  including  Ellen  C.  Cornog,  so 
that  it  should  be  divided  into  five  parts,  of 
which  the  husband  and  administrator  of  El- 
len C.  Cornog  was  entitled  to  one  part,  and 
further,  that  both  under  the  laws  of  Penn- 
sylvania (where  Ellen  C.  Cornog  resided  at 
ber  death)  and  of  Delaware,  the  husband 
was  entitled  to  all  the  estate  of  his  wife, 
when,  as  here,  she  died  without  child  or 
issue  of  children.  This  claim  of  William 
B.  Cornog  is  disputed  by  the  other  heirs. 

The  estate  is  now  all  personalty,  being 
personalty  or  proceeds  of  real  estate  sold 
by  the'  executor.  Being  unable  to  properly 
distribute  with  these  conflicting  claims,  Ford, 
trustee,  brought  this  bill  against  all  the  par- 
ties, and  prayed  instructions. 

By.  the  answers,  the  allegations  of  fact  In 
tbe  bill  are  admitted  to  be  true. 

The  interest  accrued  on  the  money  de- 
posited (to  the  date  of  filing  the  bill,  March 
11,  1912,  was  $631.27,  and  the  amount  of 
such  interest  accrued)  to  July  22,  1911,  the 
date  of  the  death  of  Ellen  C.  Cornog,  was 
$640.19. 

Tbe  cause  was  heard  on  bill  and  answers 
on  morion  of  the  complainant's  solicitor  for 
a  decree  under  Bule  29a. 


Herbert  H.  Ward,  of  Wilmington,  for 
complainant  V.  Gilpin  Robinson,  of  Phil- 
adelphia, Pa.,  for  defendants  William  B.  Cor- 
nog and  others.  John  Biggs  and  Arinond  D. 
Chaytor,  Jr.,  both  of  Wilmington,  for  other 
defendants. 

Tbe  CHANCELLOR.  [1]  Several  ques- 
tions were  raised  by  the  bill  and  they  will 
be  considered  separately.  First  Did  the  tes- 
tatrix, Martha  J.  Wilson  die  intestate  as  to 
the  share  given  in  trust  for  Ellen  C.  Cornog 
for  life,  being  one-fifth  of  the  residuary  es- 
tate, Ellen  C.  Cornog  having  died  without 
leaving  children  or  Issue  of  a  deceased  child  ? 
The  gift  was  for  the  benefit  of  Ellen  for  life 
only  and  there  was  no  further  or  other  gift 
of  that  share,  or  of  any  interest  In  it,  ex- 
cept the  child  or  grandchildren  of  Ellen. 
Looking  only  at  this  part  of  the  will,  it  Is 
clearly  an  intestacy,  though  Intestacy  is  ab- 
horred by  courts  in  construing  a  will,  which 
presumably  disposes  of  all  the  estate  of  the 
testator.  But  it  was  urged  that  If  the  whole 
will  is  looked  at  it  will  appear  that  there 
was  a  clear  intention  of  the  testatrix  to 
make  a  gift  by  Implication  to  the  children  of 
the  testatrix  living  at  the  death  of  the  life 
tenant  and  tbe  issue  of  any  such  children  as 
should  then  be  dead,  thereby  excluding  Wil- 
liam B.  Cornog,  either  as  husband  or  ad- 
ministrator of  Ellen  C.  Cornog  It  was  urg- 
ed that  because  in  making  the  trust  provision 
for  the  benefit  of  her  daughter,  Annie,  and 
her  son,  William  F.,  the  testatrix  gave  a  re- 
mainder after  the  life  estate  to  the  children 
then  living  of  the  testatrix  and  the  issue  of 
any  such  as  should  then  be  dead,  and  in  de- 
fault of  such  children  or  issue,  to  the  chil- 
dren then  living  of  the  testatrix,  therefore 
the  same  intention  would  be  implied  in  the 
gift  In  trust  for  Ellen  C.  Cornog,  and  only 
the  children  of  the  testatrix  living  at  tbe 
death  of  Ellen  would  together  take  her  share. 
But  the  danger  of  implying  gifts  is  clearly 
pointed  out  in  Gray  v.  Corbit  4  Del.  Ch. 
135,  173,  and  there  is  here  no  reasonable 
ground  for  such  implication.  To  deny  intes- 
tacy here  would  be  to  conjecture  what  the 
testatrix  would  have  done  if  she  had  thought 
of  such  an  event  as  did  In  fact  happen.  Dis- 
position of  the  trust  estate  in  case  Ellen  C. 
Cornog  died  without  child,  or  grandchild,  was 
a  casus  omissus  and  a  contingency  wholly  nn- 
thought  of  by  the  testatrix,  for  aught  that  ap- 
pears in  the  will.  There  is  no  doubt  then, 
as  to  intestacy.  Where  there  is  a  gift  of  a 
life  estate  In  the  residue,  with  a  gift  in  re- 
mainder to  a  class  unascertainable  until  the 
death  of  the  life  tenant  and  at  the  death  of 
the  life  tenant  there  were  none  of  tbe  class, 
there  is  Intestacy,  if  there  be  no  gift  over,  or 
other  disposition  of  the  residue,  in  case  of 
such  default. 

[2]  Second.  Does  the  trust  result  to  the 
heirs  at  law  of  Martha  J.  Wilson,  the  testa- 
trix, passing  to  them  as  at  her  decease  an 
interest  transmissible  npon  the  death  of  any 
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of  them  during  the  life  of  Ellen  C.  Cornog, 
or  does  the  fund  belong  only  to  those  heirs 
of  the  testatrix  who  at  the  death  of  Ellen  O. 
Cornog  could  entitle  themselves  as  such 
heirs? 

In  this  case  the  question  is  material  be- 
cause one,  at  least,  of  the  heirs  at  law  of  the 
testatrix  died  In  the  life  of  the  life  tenant 
and  left  a  widow  and  children  surviving  him. 
This  question  is  settled,  not  only  by  the  well 
defined  rules  of  law,  but  also  by  a  case  in 
point  in  this  State,  Gray  v.  Corblt  4  Del. 
Ch.  135;  8.  c,  4  Del.  Ch.  857.  There  land 
was  devised  to  trustees  in  trust  to  apply  the 
rents  to  the  support  of  Richard,  a  son  of  the 
testator,  for  life,  and  at  the  death  of  Richard 
to  convey  to  his  children;  If  none  be  then 
living  (as  there  were  not)  then  to  Richard's 
sister,  Mary  Ann,  if  then  living  (which  she 
was  not) ;  and  If  the  sister  was  not  then  liv- 
ing, then  to  convey  to  "the  lawful  heirs"  of 
Mary  Ann.  The  rents  from  the  land  were 
more  than  sufficient  for  the  support  of  Rich- 
ard, who  was  an  imbecile,  and  at  his  death 
there  was  a  large  accumulation  of  such  sur- 
plus rent  The  questions  there  considered 
were:  (1)  Did  this  surplus  pass  to  the  lawful 
heirs  of  Mary  Ann  with  the  land?  or  (2) 
Did  It  result  to  the  heirs  at  law  of  the  testa- 
tor? It  was  held  that  the  surplus  rents  be- 
longed to  the  heirs  at  law  of  the  testator  as 
in  the  case  of  Intestacy,  there  being  no  dis- 
position thereof  by  the  will.  The  Chancellor 
noted  that  a  different  rule  prevailed  as  to 
personalty  and  that  Income  accruing  from 
personal  estate  prior  to  a  limitation  over 
followed  the  fund  as  an  accretion  to  it  It 
was  meant  that  if  the  subject  matter  of  the 
trust  had  been  personal  property,  and  it  had 
been  given  in  trust  for  the  support  of  Rich- 
ard for  life,  and  then  to  be  transferred  to 
Mary  Ann,  the  unused  accumulation  of  In- 
come would  have  gone  with  the  fund  to  Mary 
Ann,  as  an  accretion  to  It  But  this  does 
not  apply  to  the  will  of  Martha  J.  Wilson, 
for  there  was  no  gift  over.  At  a  later  hear- 
ing It  was  held  by  Chancellor  Bates,  Id  Cray 
v.  Corblt  supra,  that  the  surplus  rents  were 
distributable  among  all  the  heirs  at  law  of 
the  testator  as  ascertained  upon  his  death, 
and  not  upon  the  death  of  his  son,  Richard, 
the  life  beneficiary ;  and  further,  that  if  any 
of  such  heirs  died  in  Richard's  life  the  execu- 
tor or  administrator  of  the  heir  so  dying  was 
entitled  to  it  as  personalty,  including  the  ad- 
ministrator of  Richard. 

Therefore,  In  ascertaining  who  is  entitled 
to  the  one-fifth  share  given  In  trust  for  Ellen 
C.  Cornog,  it  Is  clear  of  course,  that  those 
children  of  the  testatrix  alive  at  the  death 
of  Ellen,  viz.,  Annie,  Florence  and  William 
J.,  were  entitled.  So  also  was  the  represent- 
ative of  Ellen  C  Cornog,  who  left  to  survive 
her  her  husband,  and  the  share  of  Ellen  as  an 
heir  at  law  of  her  mother's  estate  In  intes- 
tacy was  transmissible  to  the  representatives 
of  Ellen,  though  Ellen  herself  could  not  have 
taken,  because  the  contingency  on  which  the 


Intestacy  arose  couM  not  have  happened  tu- 
tu at  and  upon  Ellen's  death.  When,  how- 
ever, It  did  happen  and  intestacy  arose,  thea 
the  Court  must  go  back  to  the  death  of  the 
testatrix,  Martha  3.  Wilson.  However  un- 
certain the  fact  of  intestacy  occurring  might 
have  been  in  the  life  of  Ellen,  yet  the  rizJt 
to  an  interest  In  Ellen's  share  In  case  intes- 
tacy happened  by  the  death  of  Ellen  wltboot 
children,  or  grandchildren,  would  even  in  El- 
len's life  be  a  present  subsisting  Inter**, 
provided  there  were  then  a  person  ascertain- 
ed and  capable  of  taking,  and,  of  cour^, 
there  is  always  some  person  entitled  to  tak« 
by  the  laws  of  descent  and  distribution  b 
the  absence  of  testamentary  disposal.  Ag&lz. 
because  under  our  statutes  of  descent  a;J 
distribution  all  estates  and  Interests  are  In- 
heritable, so  each  child  of  the  testatrix  livtr; 
at  her  death  took  an  Interest  transmissil  e 
forward  from  him  or  her. 

The  case  of  Gray  v.  Corblt  supra,  relate 
to  rents  of  real  estate,  but  there  does  cc: 
seem  to  be  any  difference  in  principle  In  cases 
where  the  subject  matter  is  personal  prop- 
erty. 

In  this  case,  as  in  other  cases  of  a  result- 
ing trust  the  fund  goes  to  the  heir  of  tie 
testator  (meaning,  In  case  of  personal  proper- 
ty, the  person  entitled  to  the  distributive  es- 
tate of  the  testator)  as  though  there  had  been 
no  disposition  of  the  fund  by  the  testator. 
However  contingent  or  uncertain  the  Intesta- 
cy may  be,  yet  when  It  happened  by  tha 
death  of  Ellen  C  Cornog  without  leaving  a 
child  or  grandchild,  then  the  course  of  suc- 
cession of  the  fund  is  ascertained  by  goto? 
back  to  the  death  of  the  testatrix  and  con- 
sidering the  case  as  if  there  had  then  occur- 
red a  descent  directly  from  her  of  the  fund. 
It  follows  that  all  the  consequences  of  de- 
scent should  be  present  Tie.:  transmissibilitr 
by  descent  bequest  or  assignment  It  is  not 
material  to  consider  whether  the  interest  of 
the  heirs  of  Martha  J.  Wilson  in  this  fund 
was  transmissible  by  will,  because  none  of 
her  children  who  have  died  left  a  will. 

At  the  death  of  the  testatrix  it  was  appar- 
ent that  there  would  be  a  resulting  trust  in 
favor  of  the  heirs  of  the  testatrix,  because 
there  was  then  no  child  or  grandchild  of  H- 
len  C.  Cornog  capable  of  taking  under  the 
will  the  one-fifth  share  given  to  Ellen  fur 
life  and  with  remainder  to  her  children  or 
grandchildren.  So  also  the  persons  then  en- 
titled to  take  were  then  ascertained,  via., 
the  distributees  of  the  testatrix.  There- 
fore the  heirs  or  distributees  of  the  estate  i  f 
the  testatrix  took  equitable  vested  interests 
in  remainder  after  the,  death  of  Ellen  0- 
Cornog,  subject  to  be  divested  upon  her  lead- 
ing a  child  or  grandchild.  The  share  of  an 
heir  of  the  testatrix,  who  died  In  the  life  <>; 
the  life  beneficiary,  BUen  C  Cornog,  pass?-! 
to  the  executor  or  administrator  of  the  ocr 
so  dying.  ConweU's  Adm'r  v.  Heavtlo,  5  Har 
296 ;  Rubencaae  v.  McKee,  6  DeL  Ch.  40,  4 
AtL  639;  In  re  Nelson's  Estate,  74  AtL  S51 
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i      mis  was  also  held  In  Gray  v.  Corbit,  supra, 
i      and  in  two  cases  there  cited  by  Chancellor 
Bates,  Wright  v.  Wright,  16  Ves.,  Jr.  188, 
.     and  Jessop  v.  Watson,  1  Myl.  A  K.  665. 

[3]  From  the  above  It  follows  that  William 
B.  Cornog  is  entitled  to  the  one-fifth  share 
of  the  trust  estate  as  administrator  of  his 
wife,  Ellen  G.  Cornog.  As  her  surviving  hus- 
band,  he  is,  under  the  laws  of  distribution  of 
personal  estates  of  decedents,  entitled  to  the 
residue  of  her  estate  (see  chap.  69  of  Revis- 
ed Code,  i  32,  as  amended  by  chap.  207,  vol. 
20,  Laws  of  Delaware,  passed  May  8,  1895). 
So  that  for  the  purposes  of  distributing  the 
trust  estate,  It  is  not  important  in  which  ca- 
pacity he  settles  with  the  one  by  whom  the 
fund  Is  distributed. 

So  also  the  representative  of  David  B.  Wil- 
son, who  survived  the  testatrix  and  died  in 
the  life  of  Ellen  C.  Cornog,  leaving  a  widow 
and  children,  is  his  executor  or  administra- 
tor, and  not  his  widow  and  children,  and 
payment  should  be  made  to  such  executor  or 
administrator  and  not  to  his  widow  and  chil- 
dren. 

A  few  more  questions  were  raised  and  must 
be  considered  and  determined.  To  whom 
does  the  income,  accrued  to  the  death  of  El- 
len C.  Cornog,  on  the  fund  deposited  with  the 
trust  company  belong?  To  her  administra- 
tor or  husband,  or  as  part  of  the  principal  of 
the  trust  property? 

[4]  By  the  language  of  the  will,  it  would 
seem  clear  that  the  Income  not  only  on  the 
fund  la  the  hands  of  Ford,  trustee,  but  also 
the  interest  on  the  fund  on  deposit  in  the 
trust  company,  both  calculated  to  the  death 
of  Ellen  O.  Cornog,  should  not  go  as  part  of 
the  trust  principal,  but  to  the  administrator 
of  Ellen.  The  income  was  by  the  will  pay- 
able to  her  as  It  should  accrue,  and  became 
payable  when  and  as  received.  Whatever  be- 
longed to  her  in  her  lifetime  belongs  to  her 
personal  representative,  her  administrator. 
This,  of  course,  applies  to  the  income  on  the 
funds  in  the  hands  of  Ford,  trustee,  as  well 
as  that  on  deposit  In  the  trust  company. 

[6, 1]  Should  Ford,  trustee,  ct  Horn,  exec- 
utor, be  charged  with  interest  on  the  amount 
on  deposit  with  the  trust  company  at  a  rate 
greater  than  the  two  per  cent.,  or  three  per 
cent.,  allowed  thereon  by  that  company? 
This  depends  in  part  on  who  is  responsible 
for  the  failure  of  Horn  to  pay  over,  and  of 
Ford,  trustee,  to  receive,  the  money  so  de- 
posited. The  reason  why  the  money  was  not 
paid  was  because  Ford  refused  to  make  a 
full  release  to  Horn.  This  reason  was  a 
sufficient  one,  for  Horn  had  a  right  as  exec- 
utor to  require  a  release  from  Ford  in  mak- 
ing the  final  settlement.  An  executor  Is  en- 
titled to  demand  a  release  in  making  a  final 
distribution  of  an  estate.   2  Perry  on  Trusts, 


i  922;  King  v.  Mullins,  1  Drew,  811.  This 
is  particularly  true  in  this  State,  where  there 
is  not,  as  elsewhere,  such  an  adjudication 
of  estates  of  decedents  as  carries  with  it  a 
decree  or  order  for  distribution.  Here  the 
executor  or  administrator  distributes  at  his 
peril.  But  even  if  it  was  the  duty  of  Ford 
to  have  acted  either  by  accepting  the  settle- 
ment and  giving  the  release,  or  by  refusing 
the  settlement  and  excepting  to  the  account, 
his  failure  to  do  either  may  be  excused  by 
the  action  of  the  life  tenant  in  notifying 
him  not  to  accept  the  settlement  and  give 
the  release.  Ellen  C.  Cornog  was  sui  Juris 
and  was  entitled  to  the  income  on  the  fund 
to  the  time  of  her  death,  and  she  forbade 
her  trustee  to  accept  part  of  the  principal 
of  the  trust  property-  It  would  be  unfair 
to  require  the  trustee,  who  had  so  complied 
with  her  objection,  to  pay  to  any  one  wno 
should  claim  under  her  any  penalty  for 
so  complying.  If  she  had  not  been  sul  Juris, 
the  case  might  have  been  different  When  a 
life  beneficiary,  who  Is  sui  Juris,  forbids 
the  trustee  to  accept  a  settlement  under 
which  money  is  payable  to  the  trustee,  nei- 
ther the  life  beneficiary,  or  any  one  who 
claims  under  her,  will  be  awarded,  as  against 
the  trustee,  any  sum  as  a  penalty  for  not 
having  accepted  the  settlement  when  tender- 
ed and  Invested  the  money,  and  if  the  trus- 
tee receives  the  money  in  settlement  and  In- 
terest thereon  is  allowed,  he  will  not  be 
chargeable  with  a  greater  rate  of  interest 
Here  there  is  no  danger  of  loss  of  the  sum 
so  deposited,  or  of  Interest  thereon  allowed 
by  the  depositary. 

[7]  By  whom  should  the  principal  of  the 
trust  estate  be  distributed,  1.  e.,  by  Ford, 
trustee,  or  by  Horn,  executor?  It  should  be 
noted  that  the  trust  property  is  in  two 
parts,  one  part  $9,866.62,  now  in  the  hands 
of  Ford,  and  $6,997.97,  on  deposit  in  the 
trust  company  under  the  control  of  Horn, 
with  Interest  Should  Ford  pay  the  former 
sum  to  Horn,  or  Horn  pay  the  latter  sum 
to  Ford? 

The  trust  has  terminated  and  nothing  re- 
mains to  be  done  except  to  distribute  the 
fund  under  the  orders  of  this  Court  If  El- 
len C.  Cornog  had  left  a  child  or  grandchild, 
the  trust  fund  would  have  gone  through  the 
trustee  to  her.  The  trustee  must  separate 
principal  from  Income.  By  the  will  the  mon- 
ey deposited  with  the  trust  company  was 
payable  to  the  trustee.  Part  of  the  trust 
fund  is  in  the  hands  of  the  trustee.  For 
these  reasons,  and  In  the  absence  of  author- 
ity, or  any  controlling  principle  of  law  to 
the  contrary,  It  seems  most  reasonable  to 
have  the  whole  fund  put  into  the  hands  of 
Ford,  trustee,  and  distribution  made  by  him. 

Let  a  decree  be  entered  accordingly. 
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WRIGHT  t.  CELLA. 

(Court  of  Chancery  of  Delaware.     April  15, 

1911.)t 

(ByUdbu*  oy  the  Court.) 

Wills  (§792»)— Rights  of  Legatees— Elec- 
tion— Dower. 

A  testator  owning  land  made  a  general 
devise  of  all  his  property  to  his  wife,  A.  She 
survived  him  for  twelve  years,  and  without 
making  a  formal  statutory  election,  or  being  cit- 
ed to  do  so,  possessed  the  land  for  the  rest  of 
her  life  and  by  will  gave  all  her  property  gen- 
erally to  her  daughter.  Held,  that  there  was  a 
sufficient  manifestation  of  the  intention  of  A.  to 
accept  the  provisions  of  the  will  made  for  her 
in  lieu  of  dower,  the  former  being  more  advan- 
tageous to  her  than  the  latter. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  88  2049-2052,  2081-2063;  Dec.  Dig.  g 
792>] 

Bill  for  specific  performance  by  Sarah  E. 
D.  Wright  against  Lulgl  Cella.  Decree  for 
complainant 

Bill  for  Specific  Performance.  The  bill  is 
for  specific  performance  of  an  agreement  for 
the  sale  and  purchase  of  land,  the  purchaser 
having  declined  to  fulfill  bis  agreement  be- 
cause the  title  of  the  seller  to  the  land  was 
not  good.  The  Important  points  about  the 
title  are  these:  Duff  as  Wright,  owning  the 
premises  In  fee  simple  at  the  time  of  his 
death  in  1896,  gave  to  his  wife,  Sarah  Jane 
Wright,  absolutely  all  his  estate  to  which  In 
any  manner  he  was  entitled  at  his  death, 
without  mentioning  any  specific  property,  or 
making  any  declaration  as  to  the  dower  rights 
of  his  widow.  His  widow,  the  sole  devisee, 
Sarah  Jane  Wright,  had  possession  and  treat- 
ed as  her  property,  the  premises  in  question, 
being  the  only  property  owned  by  her  hus- 
band. In  1908,  twelve  years  later,  Sarah 
Jane  Wright  died  and  by  general  residuary 
devise  and  bequest  gave  all  her  property  to 
her  daughter  absolutely,  without  mentioning 
any  particular  property.  The  widow  of  Duf- 
fas  Wright  did  not  appear  in  the  Orphans' 
Court  and  elect  to  take  the  provision  in  her 
husband's  will  in  Ilea  of  dower,  and  was 
not  cited  to  do  so.  When  her  daughter,  the 
devisee  under  her  will,  came  to  sell  the  land 
so  devised,  the  defendant,  the  vendee,  ob- 
jected that  there  had  been  no  such  formal 
election. 

There  is  no  dispute  as  to  the  facts,  and  the 
cause  was  heard  on  bill  and  answer. 

William  S.  Prickett,  of  Wilmington,  for 
complainant 

The  failure  to  renounce  the  provision  of 
the  will  within  a  reasonable  time  Is  evidence 
of  an  acceptance  of  it  Cooper  v.  Cooper's 
Ez'r,  77  Va.  198.  The  election  may  be  made 
otherwise  than  by  the  mode  prescribed. 
Smlthers  v.  Smlthers,  72  Ky.  (9  Bush)  230; 
Pratt  v.  Felton,  4  Cush.  (Mass.)  174;  John- 
son v.  Connecticut  Bank,  21  Conn.  148;  Mer- 
rill v.  Emery,  10  Pick.  (Mass.)  507. 

Where  the  beneficiary  named  in  the  will 


as  In  the  case  of  a  widow,  has  no  right  to 
the  possession  and  occupation  of  the  real  es- 
tate devised  to  her,  except  by  virtue  of  the 
provisions  of  the  testator's  will,  her  conduct 
in  entering  Into  possession  of  such  property 
and  using  It  as  her  own  or  for  her  own  uses, 
will  be  held  to  be  sufficient  indication  of  her 
purpose  to  take  under  the  will  to  constitute 
an  election  to  take  the  provision  of  the  will 
in  lieu  and  bar  of  dower.  Barkley  t.  Ma- 
hon,  95  Ind.  101;  Reed  v.  Dlckerman,  29 
Mass.  (12  Pick.)  146;  Hovey  v.  Hovey,  61 
N.  H.  599;  Thompson's  Lessee  t.  Hoop,  S 
Ohio  St  480;  Stockton  v.  Wooley,  20  Ohio 
St  184;  Delay  v.  Vlnal,  1  Mete.  (Mass.)  57. 
65;  Stark  ▼.  Hunton,  1  N.  J.  Eq.  216.  217: 
Craig  v.  Walthall,  55  Va.  518,  525 ;  Clay  t. 
Hart,  7  Dana  (Ky.)  1,  6;  Haynie  ▼.  Dickens, 
68  HI.  267;  Cory  v.  Cory,  37  N.  J.  Eq.  lSk 
201;  Rutherford  v.  Mayo,  76  Va.  117,  123: 
Exchange  Bank  v.  Stone,  80  Ky.  109;  Clark 
v.  Middlesworth,  82  Ind.  240;  Wilson  t.  Wil- 
son, 145  Ind.  659,  44  S.  E.  665. 

Frank  L.  Speakman,  of  Wilmington,  for 
defendant 

THE  CHANCELLOR.  The  sole  objection 
to  the  title  raised  by  the  purchaser  is  that 
the  widow  of  Duffas  Wright  had  not,  in  her 
life  time,  formally  elected  to  take  the  provi- 
sion made  for  her  under  her  husband's  will 
in  lieu  of  dower.  Succinctly  stated,  the  ques- 
tion is  this:  In  case  a  widow,  who  is  the 
general  devisee  of  all  her  husband's  proper- 
ty, including  real  estate,  possesses  and  uses 
as  owner  such  real  estate  for  twelve  years 
after  his  death,  and  for  the  rest  of  her  life, 
without  having  made  any  formal  election  in 
the  Orphans'  Court,  is  there  a  presumption 
that  she  has  made  an  election,  where  no 
circumstance  appears  to  show  that  such  pre- 
sumption would  be  unfavorable  to  her  in- 
terests? 

At  common  law  a  devise  of  land  was  not 
considered  to  be  in  lieu  or  bar  of  dower,  but 
it  is  otherwise  here  by  the  statute  passed  in 
1816,  which  is  as  follows: 

"If  a  testator  shall  devise  to  his  wife  any 
portion  of  his  real  estate,  such  devise  shall 
be  deemed  and  taken  to  be  in  lieu  and  bar 
of  her  dower  out  of  the  estate  of  her  deceas- 
ed husband,  unless  such  testator  shall,  by  his 
last  will  and  testament,  declare  otherwise; 
but  the  widow  shall  have  her  election  either 
to  dower  or  the  estate  so  devised."  Section 
5,  chapter  87,  Revised  Code. 

By  subsequent  sections  provision  Is  made 
for  the  making  by  her  of  her  election  In  the 
Orphans'  Court,  by  her  appearance  there 
either  voluntarily  or  by  citation.  But  no 
time  is  fixed  within  which  the  election  may. 
or  must,  be  made,  nor  are  the  consequences 
of  a  failure  to  elect,  or  to  refuse  an  election, 
within  a  fixed  time  stated  in  the  Act,  unless 
she  be  cited.  Under  this  statute  a  widow  is 
presumed  to  have  accepted  In  place  of  dower 
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a  devise  of  land  made  to  ber,  unless  the  will 
declares  otherwise,  or  she  elects  otherwise, 
no  time  being  fixed  within  which  she  must 
so  elect  A  widow  may  elect  between  the 
provisions  of  the  will  and  her  dower,  other- 
wise than  under  the  statute,  and  ber  inten- 
tion to  so  elect  may  be  shown  in  various 
ways.  The  decisions  on  this  statute  are  very 
few.  Chandler  v.  Woodward,  3  Har.  428,  and 
Kinsey  v.  Woodward,  3  Har.  459,  do  not  ap- 
ply here.  Chancellor  Wolcott,  in  8pruance 
v.  Darlington,  7  DeL  Ch.  Ill,  30  Atl  663, 
throws  some  light  on  the  question  here  rais- 
ed. By  his  will  a  testator  left  all  his  re- 
siduary estate,  Including  real  estate,  to  his 
wife  absolutely  and  by  a  later  will,  discov- 
ered many  years  afterwards  and  after  the 
death  of  the  widow,  he  made  a  different  pro- 
vision distinctly  In  lieu  of  dower.  The  Chan- 
cellor beld  that  as  the  widow  had  no  chance 
to  elect  whether  to  take  under  the  second 
will,  which  was  not  discovered  until  after 
her  death,  the  Court  would  make  that  elec- 
tion for  her  which  will  be  most  advantageous 
to  her  estate.  If  advantage  to  the  widow 
is  the  test  whether  to  presume  an  election, 
then  it  must  not  be  assumed  in  all  cases  that 
a  general  gift  by  a  husband  of  all  his  prop- 
erty is  necessarily  more  advantageous  to  the 
widow  than  ber  dower  rights  would  be,  for 
her  husband's  debts  may  have  been  more 
than  the  value  of  his  estate,  and  there  be 
nothing  for  her  as  devisee,  while  there  would 
be  as  widow,  in  case  she  had  not  by  ber  own 
act  or  conduct  barred  her  right  thereto. 

In  this  case  the  personal  estate  of  Duffas 
Wright  being  sufficient  to  pay  all  his  debts, 
so  far  as  appears,  it  was  absolutely  more 
advantageous  to  bis  widow  to  take  as  devisee 
of  all  bis  estate  than  as  widow  to  take  only 
a  life  estate  in  part  of  his  real  estate.  This 
fact  Is  of  weight  in  raising  a  presumption 
of  acceptance.  Still,  it  is  for  this  Court  to 
say  whether,  under  the  circumstances,  her 
failure  to  make  an  election  against  the  will 
raises  a  presumption  of  an  acceptance  of  the 
provision  of  the  will  made  for  her  and  as  a 
waiver  of  ber  right  of  dower.  Clearly  this 
is  to  be  answered  affirmatively,  and  the  au- 
thorities cited  support  such  a  view.  The 
time  within  which  an  election  must  be  made, 
if  no  time  be  fixed  by  law,  varies  with  each 
case  and  in  all  must  be  reasonable.  Other- 
wise, the  rights  of  others  may  be  jeopardiz- 
ed by  an  unreasonable  delay  in  making  an 
election.  Certainly  a  delay  of  twelve  years 
to  renounce  the  provision  in  the  will  would 
be  unreasonable. 

An  election  to  take  under  the  will  may  be 
manifested  by  the  act  of  the  person  entitled 
to  elect  In  accepting  the  property  given  to 
him  by  the  wilL  So  where  a  beneficiary  un- 
der a  will  uses,  occupies  or  enjoys  the  prop- 
erty given  to  him  or  her  by  the  will  for  a 
considerable  period  of  time,  this  may  mani- 
fest an  election  to  accept  the  provisions  of 


the  will.  But  an  election  is  not  manifested 
by  the  occupancy  of  property  which  the  per- 
son is  entitled  to  occupy  whether  he  or  she 
takes  under  the  will  or  against  it  These 
principles  seem  settled  by  authority  and  rea- 
sonable. 

In  Warren  v.  Morris,  4  Del.  Ch.  288,  s.  c, 
on  appeal;  4  Houst  414,  It  was  decided  that 
if  a  widow  Joins  in  a  deed  made  by  the  ex- 
ecutor of  ber  husband's  will,  conveying  real 
estate  of  her  husband,  under  power  of  sale 
given  in  the  will  to  the  executor,  without 
any  stipulated  consideration  for  her  right  ot 
dower,  it  must  be  taken  as  her  election  to 
take  under  the  will. 

Therefore,  because  it  was  advantageous  to 
her,  and  because  of  the  twelve  years  use  and 
enjoyment  of  all  of  the  property  of  the  tes- 
tator, there  is  clearly  in  this  case  a  sufficient 
manifestation  of  intention  to  accept  the  pro- 
visions in  the  will  made  for  her.  So  that 
at  her  death,  Sarah  J.  Wright  had  all  the 
title  her  husband  had  and  by  her  will  devis- 
ed it  to  her  daughter,  the  complainant  The 
objections  raised  by  the  vendee  to  the  title 
are  untenable  and  insufficient,  and  a  decree 
for  specific  performance  will  be  decreed. 


CTJRLETT  et  aL  v.  EMMONS. 

(Court  of  Chancery   of  Delaware.     April  6, 
1910.) 

(Syllabut  by  the  Court.) 

1.  Eqottx  (§373*)— Pleading— Answbb— Ef- 
fect. 

When  the  complainant  elects  to  go  to  hear- 
ing  on   bill  and   answer,   all   the  well-pleaded 
averments  of  the  answer  are  taken  to  be  true. 
[Ed.  Note. — For  other  cases,  see  Equity,  Cent. 
Dig.  H  711-713;   Dec  Dig.  §  373.*] 

2.  Tbusts  (J  225*)— Accounting  bt  Tbustee 
— Cbeditb. 

Real  estate  was  conveyed  by  tenants  in 
common  in  trust  for  sale,  the  proceeds  to  be 
applied  to  the  payment  of  liens  of  record,  and 
the  share  of  each  grantor  was  chargeable  with 
the  amount  necessary  to  discharge  the  liens 
against  them  respectively.  When  the  deed  was 
made,  there  was  a  judgment  against  T.  R  C, 
one  of  the  grantors,  the  lien  of  which  expired 
before  the  sale  was  made  and  before  it  was 

aid  by  the  trustee  from  the  proceeds  of  sale. 

"efore  the  lien  expired,  the  trustee,  in  order 
to  carry  out  the  trust,  made  an  agreement 
with  the  judgment  creditor,  whereby  the  cred- 
itor forebore  to  collect  the  judgment  until  the 
trustee  should  make  a  sale  of  the  trust  prop- 
erty. Beld,  that  the  trustee  should  be  allowed 
as  a  credit  the  amount  so  paid  by  him  to  dis- 
charge the  lien  of  the  judgment,  though  the 
lien  of  it  had  then  expired. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent. 
Dig.  {  322 ;  Dec.  Dig.  |  225.*] 


B8 


3.  Tenancy  in  Common  (S  34»)  —  Mutual 
Bights  and  Liabilities— Assignment  of 
Claim. 

The  trustee  refused  to  pay  over  the  share 
of  another  beneficiary  because  of  a  claim  made 
by  another  of  the  grantors,  D.  B.  C,  not  a 
party  to  the  suit,  to  be  the  equitable  assignee 
of  the  share  of  J.  C,  because  of  the  payment 
by  D.  B.  C.  of  judgments  against  J.  C.,  with 
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moneys  tarnished  by  D.  B.  C,  under  an  agree- 
ment with  J.  C.  to  reimburse  him  from  pro- 
ceeds of  the  land.  It  appeared  that  the  agree- 
ment was  made  and  the  judgments  paid  and 
satisfied  of  record  before  the  trust  deed  was 
made.  Held,  that  by  the  trust  deed,  which 
authorized  the  trustee  to  pay  only  liens  of  rec- 
ord, D.  B.  C.  had  waived  and  relinquished  any 
right  as  equitable  assignee  of  the  share  of  J.  C. 
[Ed.  Note.— For  other  cases,  see  Tenancy  in 
Common,  Cent  Dig.  |  26;   Dec.  Dig.  |  34.*] 

Bill  by  Thomas  R  Curlett  and  another 
against  Harry  Emmons,  trustee,  for  an  ac- 
counting.   Decree  entered. 

For  opinion  on  appeal,  see  81  AtL  608. 

The  bill  was  filed  by  beneficiaries  under  a 
deed  of  trust  against  the  trustee  to  compel 
settlement,  and  was  In  the  nature  of  a  bill 
for  an  account  By  a  deed  dated  September 
26,  1895,  Thomas  R.  Curlett,  one  of  the  com- 
plainants, David  B.  Curlett  and  James  Cur- 
lett and  others  conveyed  a  tract  of  land  in 
Wilmington  to  Harry  Emmons,  the  defend- 
ant, in  trust  to  sell  the  land  as  soon  as  he 
conveniently  could  and  convey  it  to  the  pur- 
chasers and  apply  the  proceeds:  (1)  To  the 
payment  and  discharge  of  all  liens  of  record 
against  the  property ;  (2)  to  pay  three  desig- 
nated mortgages  made  by  a  prior  owner  (as 
to  which  there  is  no  dispute) ;  and  (3)  to  di- 
vide the  balance  among  the  tenants  in  com- 
mon, the  grantors,  "according  to  their  sev- 
eral rights  and  interest  in  the  above-describ- 
ed real  estate  at  the  time  of  the  execution 
of  this  indenture,  the  share  of  any  of  said 
parties  against  whom  there  are  liens  of  rec- 
ord covering  their  interest  in  said  real  es- 
tate being  chargeable  with  the  amount  need- 
ed to  satisfy  and  discharge  said  liens."  The 
complainants  were  Thomas  R.  Curlett  and 
Cora  Agnes  Curlett  the  administratrix  of 
James  Curlett  deceased.  It  is  alleged  by 
the  bill  that  in  1905  the  land  was  sold  by 
the  trustee,  and  that  the  defendant  refused 
to  settle  with  Thomas  R  Curlett  for  his 
share  until  the  trustee  had  been  allowed  for 
the  amount  paid  by  the  trustee  on  account 
of  a  Judgment  against  Thomas  R  Curlett 
and  that  the  defendant  refused  to  settle  with 
the  administratrix  of  James  Curlett  until 
allowance  had  been  made  for  the  amount 
paid  by  the  defendant  on  account  of  a  Judg- 
ment against  James  Curlett  and  also  aver- 
red that  the  defendant  as  attorney  for  David 
B.  Curlett  had  made  a  claim  against  the 
share  of  James  Curlett  By  his  answer  the 
defendant  admitted  these  allegations.  The 
two  judgments,  one  against  Thomas  R.  Cur- 
lett and  the  other  against  James  Curlett 
were  liens  against  their  shares  in  the  trust 
property  when  the  deed  was  made,  but  by  a 
law  then  in  force,  limiting  the  lien  of  judg- 
ments, the  lien  thereof  had  expired  before 
the  sale  of  the  land.  It  was  explained  in 
the  answer  that  the  real  estate  was  not  sold 
until  1905  because  of  lack  of  a  market  for  It 
until  that  time.  Also  that  the  judgment 
creditors  had  forborne  to  enforce  collection 


of  the  judgments  pursuant  to  an  agreemeit 
made  with  them  by  the  trustee;  that  this 
was  necessary  to  carry  out  the  trust;  sad 
that  James  Curlett  knew  of  the  arrange- 
ment The  defendant  claimed  to  be  allowed 
amounts  so  paid.  As  to  the  share  of  Jan»s 
Curlett  it  was  also  alleged  that  certain  Judg- 
ments against  James  Curlett  had  been  paid 
by  David  B.  Curlett  at  the  request  of  James 
Curlett  from  moneys  furnished  by  David  B. 
Curlett  and  that  David  B.  Curlett  had  churn- 
ed an  equitable  lien  or  assignment  of  the 
share  of  James  Curlett  to  reimburse  hue 
These  Judgments  against  James  Curlett  were 
satisfied  of  record  prior  to  the  making  of  the 
trust  deed,  and,  therefore,  were  not  thes 
liens  of  record  against  the  property.  David 
B.  Curlett  was  not  a  party  to  the  suit. 
though  a  party  to  the  deed  of  trust. 
The  cause  was  heard  on  bill  and 


Thomas  F.  Bayard,  of  Wilmington,  for 
complainants.  Anthony  Higgtns,  of  Wil- 
mington, for  defendant 

The  CHANCELLOR,  [f]  The  complainant' 
having  elected  to  go  to  hearing  on  bLl 
and  answer,  they  thereby  admit  every  well 
pleaded  averment  of  the  answer  to  be  tree 
2  Daniell's  Chancery  Pleading  and  Practice, 
982;  Langdell's  Summary  of  Equity  Plead- 
ing, |  83.  There  are  two  separate  cases  unit- 
ed in  one,  that  of  Thomas  R  Curlett  and 
that  of  the  administratrix  of  James  Cur- 
lett and  the  cases  are  alike  la  some  respects 
and  different  In  others.  With  respect  to  the 
amounts  paid  by  the  trustee  to  settle  the  two 
judgments,  one  against  Thomas  B.  Curlett 
and  the  other  against  James  Curlett,  the 
cases  may  be  considered  together;  but  with 
respect  to  the  claim  of  David  B.  Curlett  the 
case  of  James  Curlett  must  be  considered 
separately. 

[2]  Respecting  the  two  Judgments,  it  sp- 
pears  that  they  were  both  liens  of  record 
against  the  interest  of  the  debtor*  In  the 
trust  land  when  the  trust  deed  was  made, 
but  the  lien  thereof  had  expired  when  the 
land  was  Bold  and  when  the  Judgments  were 
paid  by  the  trustee.  It  may  be  quite  reason- 
ably held  that  if  they  were  liens  of  record 
when  the  deed  was  made,  the  trustee  was 
justified  in  paying  the  Judgments  even  after 
the  lien  thereof  had  expired  by  operation 
of  the  statute  limiting  the  Ilea  of  Judgments. 
and  even  though  the  property  was  not  sold 
until  the  lien  had  expired.  Such  would  be 
the  result  of  a  literal  interpretation  of  the 
deed  and  be  within  the  purpose  of  the  deed. 
evident  from  the  terms  thereof.  But  the  de- 
cision will  not  be*  based  on  such  aarrov 
ground,  for  the  answer  furnishes  an  addi- 
tional ground  for  so  holding. 

It  is  urged  by  the  respondent  in  hie  brief 
that  by  the  trust  deed  the  creditors  of  Thom- 
as R.  Curlett  and  James  Curlett,  who  then 
had  liens  of  record,  acquired  imtereets  as 
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cestuls  que  trust,  and  that  the  act  limiting 
the  Hen  of  Judgments  did  not  apply  so  as  to 
bar  their  rights  to  have  their  debts  paid  and 
discharged  from  the  shares  of  their  debtors, 
although  the  trust  property  was  not  sold  un- 
til after  the  statutory  period  expired.  That 
this  rule  applies  respecting  devises  and  charg- 
es by  will  for  the  payment  of  debts  out  of 
real  estate  seems  to  be  settled,  as  to  debts  of 
the  decedent  not  barred  at  the  time  of  the 
death  of  the  testator.  Hill  on  Trustees,  341 ; 
2  Perry  on  Trusts,  f  601;  Alexander  v.  Mc- 
Murray,  8  Watts  (Pa.)  604;  Seitzinger's  Es- 
tate, 170  Pa.  531,  82  AtL  1101.  And  It  is 
urged  that  the  same  principle  applies  to 
trusts  under  deeds  for  the  payment  of  debts ; 
but  no  authorities  are  cited  except  the  opin- 
ion of  Hill.  This  case,  however,  is  not  decid- 
ed upon  this  principle,  but  upon  an  inter- 
pretation of  the  deed  of  trust,  and  a  consid- 
eration of  the  allegations  of  the  answer. 

The  trustee  in  this  case  should  be  allowed  as 
credits  as  against  Thomas  B.  Curlett  and  the 
administratrix  of  James  Curlett,  the  amounts 
paid  by  him  to  settle  the  Judgments  against 
Thomas  R.  Curlett  and  James  Curlett,  respec- 
tively, because  of  the  agreement  made  by  the 
trustee  with  the  Judgment  creditors.     The  lien 
of  both  judgments  expired  soon  after  the  deed 
of  trust  was  made,   the  Judgment  against 
Thomas  R.  Curlett  on  January  1,  1896,  less 
than  four  months  thereafter,  and  that  against 
James  Curlett  In  1808,  while  the  trustee  was 
unable  to  sell   the  real  estate  until   1905. 
The  trustee  not  being  able  to  sell  the  prop- 
erty made  an  agreement  with  the  creditors 
whereby  they  forbore  proceeding  to  collect 
their  judgments  and  gave  time  for  payment 
until  the  sale  could  be  made.    It  is  expressly 
averred  in  the  answer  that  this  agreement 
"was  necessary  for  more  effectually  carrying 
out  the  purpose  of  said  trust;  by  said  defend- 
ant"   If  made  before  the  ■  liens  expired,  such 
an  agreement  under  such  circumstances  was 
clearly  within  the  powers  of  the  trustee  and 
so   clearly   advantageous   to   the  judgment 
debtors  that  the  trustee  should  be  protected 
in  what  was  done  pursuant  to  that  agree- 
ment   It  does  not  appear  in  the  answer  by 
absolutely  clear  averment  when  the  agree- 
ment to  forbear   was   made,  or   when  the 
judgments  were  paid;   but  it  is  a  fair  con- 
clusion from  the  language  of  the  answer  that 
the  agreement  was  made  before  the  lien  of 
the  Judgments  expired,  and  that  the  judg- 
ments were  paid  after  the  trust  property 
was  sold  and  from  the  proceeds  thereof.    In 
paragraph  10  of  the  answer  the  trustee  stat- 
ed that  at  the  time  the  trust  deed  was  made 
In  1895  there  was  no  market  for  the  land, 
and  finding  it  necessary  to  pay  the  whole 
amount  of  the  Judgment  "at  once,"  made  the 
agreement  for  forbearance.    Taxing  the  aver- 
ments of  the  answer  most  strongly  against 
the  defendant  it  ean  only  mean  that  the 
agreement  was  made  before  the  lien  expired 
and  to  carry  out  the  trust, 


Under  such  circumstances  the  amounts  so 
paid  by  the  trustee  to  discharge  these  judg- 
ments should  be  allowed.  In  addition,  it  ap- 
pears affirmatively  that  the  conduct  of  the 
trustee  in  dealing  with  the  judgment  credi- 
tors was  known  to  James  Curlett  and  was 
with  his  consent  which  must  be  conclusive 
as  to  the  amount  paid  on  his  account  Nor 
does  it  seem  matter  of  consequence  that  set- 
tlement with  his  Judgment  creditor  was  made 
and  the  judgment  satisfied  of  record  before 
the  trust  property  was  sold,  or  that  the  judg- 
ment was  at  one  time  marked  to  the  use  of 
the  trustee  individually. 

[3]  The  case  of  the  administratrix  of  James 
Curlett  presents  a  further  and  different  mat- 
ter for  consideration,  viz. :  the  claim  of  Da- 
vid B.  Curlett  against  the  share  of  James 
Curlett  of  the  proceeds  of  sale.  By  the  bill  it 
is  alleged  that  the  trustee  declined  to  pay 
to  the  administratrix  of  James  Curlett  his 
full  share  of  the  trust  estate  for  the  further 
reason  that  the  trustee  as  attorney  for  David 
B.  Curlett  claimed  that  James  Curlett  owed- 
David  B.  Curlett  a  debt  the  character  of 
the  transactions  not  being  set  out  in  the  bill. 
In  his  answer  the  trustee  admits  the  allega- 
tion of  the  bill  and  states  the  further  de- 
tails of  the  claim  of  David  B.  Curlett  thus : 
Prior  to  the  making  of  the  deed  of  trust  in 
1895,  there  were  eight  Judgments  against 
James  Curlett  which  were  then  liens  of  rec- 
ord against  his  Interest  in  the  trust  property, 
and  David  B.  Curlett  undertook  to  make  set- 
tlement thereof  so  as  to  free  the  land  from 
the  lien  of  the  judgments.  Seven  of  the 
judgments  were  settled  by  David  B.  Curlett 
with  moneys  furnished  by  David  B.  Curlett 
at  the  request  of  James  Curlett  "under  an 
express  but  verbal  agreement  on  the  part  of 
James  Curlett  that  the  moneys  should  be  re- 
paid to  the  said  David  B.  Curlett  out  of  the 
interest  of  said  James  Curlett  in  the  pro- 
ceeds of  sale  of  the  aforesaid  lands  and  prem- 
ises when  the  same  should  be  subsequently 
sold,"  as  alleged  in  the  answer.  These  seven 
judgments  had  all  been  satisfied  of  record  at 
the  time  the  trust  deed  was  made  in  1895. 
The  remaining  judgment  unpaid  and  unsatis- 
fied of  record  was  that  of  Philip  R.  Clark. 
By  the  answer  it  is  further  alleged  that 
David  B.  Curlett  had  demanded  from  the  de- 
fendant the  amount  so  paid  by  him  to  settle 
the  seven  judgments  with  interest  as  an 
equitable  lien  upon  the  distributive  share  of 
James  Curlett  and  that  the  amount  bo  paid 
with  interest  exceeds  the  share  of  James 
Curlett  in  the  proceeds  of  sale  of  the  trust 
property. 

It  may  be  that  David  B.  Curlett  prior  to 
the  making  of  the  deed  of  trust  in  1895,  had 
an  equitable  lien  against  the  share  of  James 
Curlett  by  reason  of  the  payments  by  him  of 
the  seven  judgments  against  James  Curlett 
or  might  have  claimed  to  be  in  equity  the 
assignee  thereof  to  the  extent  of  the  amount 
N  paid,  and  the  authorities  cited  by  the  de- 
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fendant  seem  to  establish  the  principle.  3 
Pom.  Eq.  Jr.  f  1211;  Rachel  v.  Smith,  101 
Fed.  158,  42  C.  C  A.  297 ;  Cumberland,  etc., 
Ass'n  v.  Sparks,  111  Fed.  647,  49  O.  C.  A. 
SIO.  But  by  the  execution  of  the  deed  of 
trust  David  B.  Curlett  waived  and  relinquish- 
ed such  rights;  for  by  that  deed,  to  which 
both  he  and  James  Curlett  were  parties,  an 
entirely  different  arrangement  was  made 
binding  on  both,  and  this  deed  provided  that 
the  share  of  James  Curlett  of  the  proceeds 
of  sale'  of  the  property  was  applicable  to  the 
payment  of  such  debts  or  claims  only  as 
were  liens  of  record  at  the  time  the  deed  was 
made,  and  that  this  excluded  all  other  claims 
against  it,  Including  that  of  David  B.  Cur- 
lett 

The  defendant  urges  that  the  rights  of 
David  B.  Curlett  should  not  be  adjudicated 
in  this  cause,  to  which  he  is  not  a  party. 
But  It  must  be  noted  that  the  claim  of  David 
B.  Curlett  is  made  by  the  trustee  as  attorney 
for  David  B.  Curlett,  and,  therefore,  the  trus- 
tee has  brought  his  claim  Into  the  case.  Fur- 
thermore, Chancellor  Nicholson  in  an  opinion 
given  in  this  cause  in  disposing  of  exceptions 
to  the  answer,  held,  nearly  a  year  before  the 
case  was  heard  on  bill  and  answer,  that  the 
claim  of  David  B.  Curlett  was  a  matter  for 
a  cross-bill.  Under  such  circumstances  it  is 
clearly  inequitable  to  allow  the  trustee  to 
set  up  the  existence  of  the  claim  of  David 
B.  Curlett  as  a  defense  to  the  demand  of  the 
administratrix  of  James  Curlett  for  a  full 
settlement.  Therefore,  the  trustee  must  set- 
tle with  the  administratrix  of  James  Curlett 
notwithstanding  the  existence  of  the  claim 
of  David  B.  Curlett 

The  bill  prays  for  an  accounting  by  the 
trustee  and  any  decree  must  be  in  accordance 
with  the  prayers  of  the  bill  and  the  conclu- 
sion of  the  court.  It  is  held,  therefore,  that 
in  the  settlement  of  the  defendant  with 
Thomas  R.  Curlett,  the  defendant  is  to  be 
allowed  as  a  credit  the  amount  paid  by  him 
to  discharge  the  Judgment  formerly  held  by 
the  National  Bank  of  Wilmington  and  Bran- 
dywine  against  Thomas  R.  Curlett,  which 
amount  by  paragraph  14  of  the  answer,  Is 
$271.76.  Inasmuch  as  the  defendant  prevail- 
ed as  against  Thomas  B,  Curlett  the  lat- 
ter should  pay  his  share  of  the  costs  of  the 
cause,  being  one-half  thereof. 

In  the  settlement  of  the  defendant  with 
the  administratrix  of  James  Curlett  the  de- 
fendant is  to  be  allowed  as  a  credit  the 
amount  paid  by  him  to  discharge  the  Judg- 
ment formerly  held  by  Philip  R.  Clark  against 
James  Curlett,  the  amount  so  paid,  accord- 
ing to  the  answer,  being  $212;  and  the  de- 
fendant is  to  settle  with  the  administratrix 
for  the  balance  of  the  share  of  James  Curlett 
without  any  deduction  on  account  of  the 
amount  claimed  by  David  B.  Curlett  Inas- 
much as  neither  the  complainant  Cora  Agnes 
Curlett,  administratrix  of  James  Curlett,  or 


the  defendant  prevailed  entirely,  bat  each 
prevailed  in  part  as  to  the  other,  the  remain- 
ing one-half  of  the  costs  of  the  cause  should 
be  divided  between  the  administratrix  of 
James  Curlett  and  the  defendant 

The  death  of  James  Curlett  and  the  ap- 
pointment of  Cora  Agnes  Curlett  as  his  ad- 
ministratrix, alleged  in  the  bill  and  not  ad- 
mitted by  the  answer,  or  otherwise  prove! 
was  admitted  to  be  true  at  the  argument  bj 
the  solicitor  for  the  defendant. 

Let  a  decree  be  entered  accordingly. 


TRUSTEES   FOR  BAPTIST   CHURCH   Or 

BOROUGH  OF  WILMINGTON 

et  aL  v.  LAIRD. 

(Court  of  Chancery  of  Delaware.     Feb.  6. 
1913.) 

1.  Religious  Societies  (f  20*) — Pbopestt- 

Conditional  Deeds. 

A  conveyance  to  several  persons  in  trust, 
to  be  used  for  the  sole  purpose  of  a  Baptu: 
meeting  house,  with  a  provision  for  perpetuat- 
ing the  trust  by  authorising  the  survivors  t- 
convey  to  new  trustees,  was  not  a  conveyar.- 
upon  condition,  which  was  breached  by  a  ur 
of  the  land,  but  was  a  conveyance  in  trus* 
without  any  implied  restriction  against  the  sa> 

[Ed.  Note.— For  other  cases,  see  Religi-c- 
Societies,  Cent  Dig.  ||  130-143;  Dec  Die  : 
20.»] 

2.  Religious  Societies  (|  20*)— Cosvetascs 

OF    PBOPEBTY.  —  AUTHOBITY  — DlHECTIOX    Of 

Chancebt  Coubt. 

The  Chancery  Court  has  power  to  dtrett  - 
conveyance  of  an  estate  held  under  a  charita- 
ble trust,  and  the  same  power  may  be  exervist : 
by  the  Legislature,  as  was  done  by  20  !"»-. 
Laws,  c.  252,  authorizing  the  named  tru»u— 
of  the  First  Baptist  Church  of  Wilmington  tu 
convey  lands  held  under  a  charitable  trust,  tbr 
proceeds  to  be  used  for  the  same  purpose  as 
the  original  trust 

[Ed.  Note.— For  other  cases,  see  Religions 
Societies,  Cent.  Dig:  51  130-143;    Dec  Dig.  | 

3.  Tbusts  (i  193%*)—  Sale  of  Trust  Pbop- 
ebtt— Authority. 

Under  Rev.  Code  1852.  amended  to  1S9C 
p.  721  (20  Del.  Laws,  c  115,  J  4)  |  2,  en- 
powering  the  Chancellor  to  authorize  a  trusts 
to  sell  the  trust  property  free  from  the  trust, 
if  the  sale  be  not  expressly  prohibited  by  ti- 
instrument  creating  the  trust  provided  the  pr.  - 
ceeds  of  the  sale  be  applied  to  the  same  pur- 
pose, the  Chancellor  may  direct  a  sale  of  trc-- 
property  to  apply  the  proceeds  to  the  sac- 
purpose,  though  the  creating  instrument  di- 
rects that  the  trust  property  be  used  only  for  a 
certain  purpose,  there  being  no  express  prohi- 
bition of  sale. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Ctti. 
Dig.  If  246,  248;   Dec  Dig.  |  193%.*] 

4.  Religious  Societies  (|  17*)— Acquisition 
of  Pbopebtt  —  Nave  or  GiAirro  —  Vari- 
ance. 

A  conveyance  of  land  to  named  persons  *-< 
"Trustees  for  the  *BapUat  Meeting  in  the  B .: 
ough  of  Wilmington,  State  of  Delaware,'  "  wb*E 
the  corporate  name  adopted  was  "Trustees  f.v 
the  Baptist  Church  in  the  Borough  of  WUmicr 
ton,  State  of  Delaware,"  was  valid,  notwtit- 
standing   the  use  of  the  word   "Meeting"  ir 
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stead  of  "Church";    the  same  corporation  be- 
ing intended. 

[Ed.  Note.— For  other  cases,  see  Religions 
Societies,  Cent  Dig.  S  32;    Dec.  Dig.  §  17.*] 

5.  Religious  Societies  ({  18*)— Property— 
Title  Acquired— "Dry  Trusts." 

Where  a  deed  conveyed  land  to  trustees 
of  a  charitable  corporation,  who  had  no  active 
duties  to  perform  as  to  such  land,  both  the 
legal  and  equitable  title  vested  in  the  corpora- 
tion; the  trust  being  a  dry  trust 

[Ed.  Note. — For  other  cases,  see  Religious 
Societies,  Cent  Dig.  |  33;   Dec.  Dig.  f  1&» 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3,  p.  2212.] 

Salt  by  the  Trustees  for  the  Baptist  Church 
of  the  Borough  of  Wilmington,  State  of  Dela- 
ware, and  others,  against  William  W.  Laird. 
Decree  for  complainants. 

Joseph  Stidham  and  wife,  in  1784,  con- 
veyed to  John  Boggs  et  al.  a  lot  of  land  upon 
trust  that  it  be  used  for  the  sole  purpose  of 
a  Baptist  meeting  house,  to  be  erected,  and 
for  a  burying  place,  with  provision  for  self- 
perpetuation  of  the  trustees,  the  survivors 
to  convey  to  the  new  coming  trustees  as 
joint  owners  In  trust.  Afterwards  the  church 
was  erected.  In  1810  the  members  of  the 
church  became  Incorporated  under  the  gen- 
eral provisions  of  the  laws  of  Delaware  then 
In  force,  as  to  religious  bodies,  and  took  the 
Dame  of  "Trustees  for  the  Baptist  Church  in 
the  Borough  of  Wilmington,  State  of  Dela- 
ware." 

In  1811  Ashton  Richardson  conveyed  an- 
other lot  to  James  Robinson  and  six  other 
persons,  "Trustees  for  the  'Trustees  for  the 
Baptist  Meeting  in  the  Borough  of  Wilming- 
ton, State  of  Delaware,' "  which,  according 
to  the  bill,  was  the  same  corporation  as  that 
incorporated  in  1810  as  above.  This  latter 
conveyance  was  to  the  grantees,  their  suc- 
cessors and  assigns,  In  trust  for  the  entire 
benefit  of  and  to  be  enjoyed  by  the  members 
of  said  Baptist  Meeting. 

An  act  was  passed  in  1911,  reciting  the 
two  conveyances,  and  that  John  R.  Ritten- 
house  and  five  other  named  persons  were 
then  the  Trustees  of  the  First  Baptist  Church 
of  the  Borough  of  Wilmington  and  trustees 
under  the  two  conveyances,  and  authorizing 
those  six  persons  as  such  trustees  to  sell  both 
tracts  and  convey  them  In  fee  simple  free  of 
trust  and  without  liability  on  the  part  of 
the  purchaser  as  to  the  application  of  the 
purchase  money,  the  proceeds  to  be  used  for 
the  same  purposes  as  the  original  trust 
Chapter  252,  vol.  26,  Laws  of  Delaware,  ap- 
proved April  6,  1911. 

The  trustees  made  a  written  agreement 
with  the  defendant,  Laird,  to  sell  him  both 
parcels  of  land,  but  Laird  refused  to  take 
title  or  pay  because  he  said  the  title  was  not 
marketable.  A  decree  for  specific  perform- 
ance was  sought 

By  his  answer,  the  defendant  admitted  all 
the  allegations  of  the  bill,  except  that  he 
says  that  the  legal  title  to  the  land  is  in  the 


heirs  at  law  of  the  original  grantors  and 
not  in  the  complainants,  and,  while  ready  to 
perform  the  contract,  cannot  do  so  because 
the  title  of  the  complainants  is  not  mar- 
ketable. There  was  no  allegation  or  evidence 
that  the  land  had  been  used  as  a  burial  place. 
The  cause  was  heard  on  bill  and  answer, 
at  the  election  of  the  complainants. 

Charles  B.  Evans  and  T.  Bayard  Heisel, 
both  of  Wilmington,  for  complainants.  Wil- 
liam F.  Kurtz,  of  Wilmington,  for  defendant 

The  CHANCELLOR.  [1]  The  main  objec- 
tion to  the  title  under  the  Stidham  deed 
is  that  that  deed  was  a  conveyance  upon 
condition  that  it  be  used  only  for  the  pur- 
poses of  the  church  and  that  a  sale  was  a 
breach  of  the  condition  which  gave  the  heirs 
of  Stidham  a  right  to  enter,  though  there 
was  not  in  the  deed  such  right  of  re-entry 
given.  But  such  view  is  an  incorrect  one. 
No  such  right  of  re-entry  will  be  presumed. 
On  the  contrary  it  was  not  a  conveyance 
upon  condition,  but  was  one  upon  trust,  and 
there  is  no  express  or  Implied  restriction 
against  the  sale  and  conveyance  of  the  land. 
Perry  on  Trusts,  IS  692-694 ;  Stanley  v.  Colt, 
5  Wall.  119,  18  L.  Ed.  502 ;  Brown  v.  Meet- 
ing Street  Baptist  Society,  9  R.  I.  177;  So- 
hler  v.  Trinity  Church,  109  Mass.  1;  Wells 
v.  Heath,  10  Gray  (Mass.)  17;  Clark  et  al. 
v.  Evangelical  Society  in  Quincy,  78  Mass.  (12 
Gray)  17;  Mills  v.  Davison  et  aL,  54  N.  J. 
Eq.  659,  35  Atl.  1072,  35  L.  R.  A.  113,  55 
Am.  St  Rep.  594. 

[2]  The  Stidham  deed  created  a  charitable 
trust,  viz.,  for  the  use  thereof  for  a  Baptist 
meeting  house  and  for  a  burying  place  for 
members  of  the  Baptist  Church.  There  is 
no  prohibition  of  sale  and  no  express  or  im- 
plied condition  subsequent  which  will  ter- 
minate the  trust  in  case  of  a  sale  and  give 
the  heirs  at  law  of  the  grantor  a  right  to 
re-enter  for  condition  broken  by  reason  of 
the  sale.  Being  then  a  charitable  trust,  and 
not  a  conveyance  on  condition,  the  power  of 
the  Court  of  Chancery  to  sanction  or  direct 
an  alienation  of  the  trust  estate  Is  generally 
recognized.  This  power  has,  in  this  case, 
been  directly  exercised  by  the  Legislature  by 
the  special  act  of  1911  and  no  reasonable  ob- 
jection can  be  raised  to  the  right  of  the  Leg- 
islature to  exercise  this  power  directly,  in- 
stead of  leaving  it  to  be  done  by  the  Court 
of  Chancery.  The  cases  cited  above  support 
fully  these  views. 

[3]  If,  as  is  shown,  it  be  a  trust  and  there 
is  no  express  prohibition  of  sale,  the  direc- 
tion that  the  trust  property  be  used  only  for 
a  certain  purpose  does  not  inhibit  a  conver- 
sion thereof  in  order  to  apply  the  proceeds 
of  sale  to  the  same  purpose.  This  may  be 
done  by  authority  of  general  statutes  relating 
to  all  trust  property.  Section  4,  c  115,  vol. 
20,  Laws  of  Delaware,  published  as  amend- 
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ed  March  20,  1895.  See  also  Revised  Code, 
p.  721. 

In  this  case  there  Is  the  special  act  which 
gives  the  same  power  of  conversion  as  is 
given  to  other  trustees  by  an  order  of  the 
Court  of  Chancery,  and  a  deed  made  pursu- 
ant to  it  Is  equally  effective  to  vest  in  the 
purchaser  the  legal  title,  as  would  a  deed 
made  by  any  other  trustee  made  under  the 
order  of  the  Court  of  Chancery. 

The  case  of  Tharp  v.  Fleming,  1  Houst 
580,  arising  under  the  Potter  will,  Is  not  an 
authority  against  the  conversion,  because  in 
that  case  a  conversion  was  expressly  pro- 
hibited by  the  will  creating  the  trust  There 
can  be  no  question  but  that  the  persons  nam- 
ed in  the  special  act  of  1911,  and  complain- 
ants In  this  bill,  are  the  trustees  by  succes- 
sion from  the  original  trustees  named  in  the 
Stldham  deed.  By  that  deed  a  succession 
of  trustees  was  provided  for  by  election  by 
the  original  trustees  of  others  to  fill  vacan- 
cies and  so  on,  from  time  to  time,  the  board 
being  self-perpetuating.  By  the  bill  it  ap- 
pears that  the  individual  complainants  are 
the  present  board  of  trustees,  and  presum- 
ably by  due  election  and  succession.  This 
is  admitted  by  the  answer.  Therefore,  they 
are  the  trustees  in  succession  from  the  origi- 
nal trustees  named  In  the  deed.  No  objection 
to  the  title  can,  therefore,  arise  on  that  score. 

[4]  Assuming,  however,  that  there  was  no 
.proper  succession  and  that  it  is  not  known 
which  of  the  several  original  trustees  named 
In  the  deed  was  the  survivor,  or  who  are  the 
heirs  at  law  of  the  survivor,  who  is  presum- 
ably dead  after  a  lapse  of  129  years,  then 
under  the  general  statute  the  Court  of  Chan- 
cery had  power  to  order  a  conveyance  to  the 
person  entitled  to  receive  It  Chapter  90, 
vol.  11,  Laws  of  Delaware. 

The  General  Assembly,  by  the  special  act 
of  1911,  has  exercised  the  same  power  and 
authorized  a  conversion  of  the  trust  prop- 
erty by  a  conveyance  to  be  made,  not  by  a 
person  designated  under  the  general  statute 
by  the  Court  of  Chancery,  but  by  certain 
persons  named  in  the  special  act  If  It  be 
important,  no  difficulty  would  arise  as  to  the 
absence  of  an  allegation  or  proof  of  a  con- 
veyance to  the  several  succeeding  trustees  of 
the  legal  title  to  the  land.  By  the  deed  of 
Stldham  It  was  the  duty  of  the  survivor  or 
survivors  of  the  original  trustees  to  convey 
to  each  succeeding  trustee,  and  so  on  from 
time  to  time,  bo  as  to  vest  in  them  the  legal 
title  to  the  land.  As  hereinbefore  mentioned, 
If  there  be  doubt  whether  such  conveyances 
have  been  made,  the  court,  under  the  general 
statute,  would  have  power  to  appoint  a  per- 
son to  transfer  the  legal  title  to  the  present 
trustees,  who  by  succession  are  entitled  to 
have  it  By  the  special  act  of  1911  a  similar 
power  Is  exercised  directly  by  the  General 
Assembly,  and  there  is  no  valid  objection  to 
be  made  to  the  power  of  the  Legislature  to 
enact  such  law,  or  to  Its  effectiveness,  to  ac- 


complish the  purpose  intended  by  It  Which- 
ever view  of  the  matter  is  taken  the  right  of 
those  named  trustees  to  sell  and  convey  the 
Stldham  land  is  clear,  and  a  good  marketable 
title  would  bass  to  the  person  to  whom  the 
deed  therefor  would  be  made  by  such  trus- 
tees. 

[I]  The  objection  to  the  title  to  the  Rich- 
ardson land  is  based  on  the  difference  in  the 
name  of  the  corporation,  incorporated  u 
1810,  from  that  named  in  the  deed  by  Bi<±- 
ardson  in  1811.  After  the  incorporation  of 
the  members  of  the  Baptist  Church  In  1819, 
Richardson  conveyed  other  land  to  certain 
named  persons,  as  "Trustees  for  the  Trustees 
for  the  Baptist  Meeting  in  the  Borough  of 
Wilmington,  State  of  Delaware,' "  and  tie 
only  trust  or  limitation  In  this  deed  was  this: 
"In  trust  for  the  entire  benefit  and  behoof 
of  and  to  be  held,  enjoyed,  occupied  and  pos- 
sessed by  the  members  of  the  said  Baptist 
Meeting."  The  name  quoted  above  Is  sub- 
stantially that  adopted  by  the  members  of 
the  same  religious  body  when  they  became 
Incorporated  In  1810,  they  having  then  adopt- 
ed the  name  "Trustees  for  the  Baptist  Caurei 
in  the  Borough  of  Wilmington,  State  of  Dela- 
ware." The  only  difference  between  the  two 
titles  is  that  Is  the  deed  the  word  "Meetinr- 
was  used  In  place  of  the  word  "Church''  in 
the  name  chosen  at  the  time  of  the  incor- 
poration. As  it  is  alleged  in  the  bill,  and 
admitted  by  the  answer,  that  the  corporation 
named  In  the  deed  Is  the  same  as  that  in  the 
certificate  of  Incorporation,  the  difference  la 
the  name  is  clearly  unimportant 

[a]  By  this  deed  of  Richardson,  then,  the 
title  to  the  land  is  conveyed  to  certain  in- 
dividuals as  trustees  for  an  existing  corpora- 
tion, with  no  active  duties  to  perform,  or 
anything  to  show  that  it  was  not  a  dry  trust. 
In  such  cases  clearly  the  legal,  as  well  as 
the  equitable,  title  vested  directly  In  the  cor- 
poration, and  it  can  make  a  good  title  to 
this  land  now  without  the  authority  of  the 
special  act  of  1911.  That  act,  however,  would 
be  an  additional  safeguard  to  the  purchaser 

The  objection  to  the  Richardson  title  is  not 
tenable,  and,  from  anything  that  appears  of 
record  in  this  cause,  no  reasonable  ground 
exists  for  claiming  that  it  was  not  a  market- 
able title,  such  as  the  purchaser  was  obliged 
to  accept  under  his  contract 

A  decree  for  specific  performance  will  be 
entered  according  to  the  prayer  of  the  bill 


KERR  v.  KISKIMINETAS  IP. 

(Supreme  Court  of  Pennsylvania.    Jan.  6, 1915 1 

Highways  (|  213*)— Defects— Guabd   Rail- 

In  an  action  for  Injuries  to  one  driving  «* 

a  highway,  where  the  evidence  authorised  find- 


ing that  the  road  was  too  narrow,  it  was  prop- 
erly left  to  the  jury  to  say  whether  prudent  nwt 
would  have  guarded  such  place  with  bnrrien 


and  whether  the  supervisors  couM  have*  forest*: 
that,  in  the  absence  of  sock  barriers,  at   tar 
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meeting  of  tiro  vehicles,  one  of  them  might  be 
thrown  down  A  declivity. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent.  Dig.  at  636-537;   Dec.  Dig.  i  213.*] 

Appeal  from  Court  of  Common  Pleas, 
Armstrong  County. 

Action  by  Rose  Kerr  against  Kiskiminetas 
Township.  Judgment  Cor  plaintiff,  and  de- 
fendant appeals.     Affirmed. 

Argued  before  FELL,  0.  J.,  and  BROWN, 
MESTKBZAT,  POTTER,  ELKIN,  STEW- 
ART, and  MOSCHZISKER,  JJ. 

J.  W.  King  and  J.  H.  Painter,  both  of  Kit- 
tanning,  for  appellant.  Clarence  O.  Morris, 
of  Freeport,  and  H.  A.  Hell  man,  for  appel- 
lee. 

MOSCHZISKER,  J.  This  was  an  action 
of  trespass  to  recover  damages  for  personal 
Injuries  alleged  to  have  been  suffered  by  the 
plaintiff  as  a  result  of  the  negligence  of  the 
defendant  township.  On  August  20,  1910,  at 
about  5  o'clock  p.  m.,  the  plaintiff,  Mrs.  Rose 
B.  Kerr,  was  driving  a.  one-seated  buggy 
along  a  public  highway,  accompanied  by  her 
mother-in-law  and  her  two  sons;  the  latter 
partly  standing  and  partly  resting  upon  the 
knees  of  the  two  women.  The  older  boy, 
who  was  about  11  years  of  age,  drove  about 
three-quarters  of  a  mile,  when  another  team 
was  seen  approaching  from  the  opposite  di- 
rection. The  plaintiff  then  took  the  reins 
and  guided  the  horse  to  the  right  side  of  the 
road,  where  she  brought  it  to  a  stop.  The 
other  team  came  along  until  the  two  horses 
were  side  by  Bide.  At  this  point  the  road  is 
bounded  on  one  side  by  an  embankment  and 
on  the  other  side  by  a  depression  or  decliv- 
ity, about  60  feet  in  length,  which  was  de- 
scribed by  a  number  of  witnesses  as  "very 
steep."  There  is  a  conflict  in  the  testimony 
as  to  the  width  of  the  road  at  the  place 
where  the  accident  occurred;  some  of  the 
witnesses  giving  it  as  but  0  feet,  and  others 
stating  it  to  be  as  much  as  14  feet  Mrs. 
Kerr  and  her  witnesses  testified  that  after 
the  two  teams  came  opposite  each  other  the 
horse  which  the  plaintiff  was  driving  began 
to  back  down  across  the  road  over  the  decliv- 
ity; that  she  endeavored  to  stop  it,  but  before 
she  was  able  to  do  so  both  she  and  her  moth- 
er-in-law were  thrown  out  of  the  side  of  the 
buggy;  and  that  she  was  caught  between  the 
vehicle  and  a  tree  and  seriously  injured.  It 
was  contended  that  the  accident  happened  as 
a  result  of  the  failure  of  the  township  super- 
visors to  maintain  guard  rails  or  barriers 
along  the  lower  side  of  the  road  next  to  the 
declivity;  and  that  their  neglect  in  this  re- 
gard rendered  the  highway  unsafe  for  travel. 
The  Jury  brought  in  a  verdict  in  favor  of 
the  plaintiff,  and  judgment  was  entered  there- 
on.   The  defendant  has  appealed. 

The  appellant  states  the  first  question  In- 
volved to  be:  "Is  the  backing  of  a  horse  an 
ordinary  habit,  or  is  It  a  vice?"  We  are  not 
convinced  that  this  is  Strictly  a  question  of 


law,  but  incline  to  Che  belief  that  It  falls 
rather  within  the  realm  of  facts;  and  as  such 
it  was  properly  submitted  to  the  Jury  by  the 
learned  trial  Judge. 

From  the  evidence  the  jury  could  have 
found  that  at  the  point  of  the  declivity  the 
road  was  too  narrow  for  two  vehicles  safely 
to  pass  one  another ;  and  It  was  left  for 
them  to  say  whether  or  not  ordinarily  pru- 
dent men  would  have  erected  barriers  to 
guard  such  a  place,  and  whether  or  not  the 
supervisors  should  have  foreseen  that  one  of 
the  natural  consequences  of  the  absence  of 
such  barriers  was  that,  upon  the  meeting  of 
two  vehicles  at  that  point,  a  horse  might  be- 
come restless  and  back  over  the  declivity 
(particularly  a  horse  obliged  to  stop  while 
approaching  Its  home  and  going  uphill,  as 
was  this  one).  These  issues  were  properly 
for  the  Jury  and  their  verdict  thereon  can- 
not Justifiably  be  pronounced  either  unwar- 
ranted or  unreasonable. 

The  question  of  the  plaintiffs  contributory 
negligence  was  fairly  submitted;  the  jury 
being  told  more  than  once  that  the  plaintiff 
could  not  recover  if  they  determined  that  she 
had  been  guilty  of  any  negligence  that  con- 
tributed to  the  accident 

On  the  whole  we  are  not  convinced  of  any 
reversible  error;  the  assignments  are  all 
overruled,  and  the  judgment  la  affirmed. 


In  re  McKEOWN. 

(Supreme  Court  of  Pennsylvania.    Nov.  7, 
1912.) 

1.  Statutes  (|  120*) — Subjects  and  Titles 
— Classification  of  Townships. 

Act  May  24,  1901  (P.  L.  294),  entitled  "An 
act  to  amend  an  act  entitled  To  provide  for  the 
classification  of  the  townships  of  the  common- 
wealth with  respect  to  their  population  into  two 
classes,  and  to  prescribe  the  government  for 
townships,  of  each  class,'  amending  the  seventh 
section  thereof,  and  authorizing  the  township 
commissioners  of  townships  of  the  first  class  to 
enter  into  a  contract  with  any  one  or  more  tax- 
payers of  the  township,  for  making,  amending, 
and  repairing  the  public  highways  and  bridges 
in  said  township."  is  not  violative  of  Const, 
art  3,  I  8,  providing  that  no  bill  shall  be  passed 
containing  more  than  one  subject,  which  shall 
be  clearly  expressed  in  the  title,  for  failure  to 
give  notice  that  the  provisions  of  Act  June  12, 
1893  (P.  L.  451),  are  extended  to  townships  of 
the  first  class. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  U  168-172;   Dec.  Dig.  f  120.»] 

2.  Statutes  (f  120»)— Subjects  and  Titles 
—  Classification  or  Townships  —  "Au- 

THOBIZE." 

The  title  to  Act  May  24,  1901  (P.  L.  294), 
gives  sufficient  notice  that  the  court  of  quarter 
sessions  may,  by  its  order,  compel  the  township 
commissioners  to  execute  a  contract,  such  as  is 
required  by  Act  June  12,  1893  (P.  L.  451),  to 
"authorise  the  township  commissioners  to  do  a 
thing,  being  to  invest  them  with  power  to  thai; 
effect. 

[Ed.  Note.— For  other  cases.  Bee  Statutes, 
Cent  Dig.  f|  168-172;  Dec.  Dig.  |  120.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  pp.  646-648.] 
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8.  Statutes  (8  137*)— Subjects  ahd  Titles 
—Amending  Act. 

The  title  to  Act  May  24.  1901  (P.  L.  294). 
is  not  insufficient  because  of  failure  to  give 
notice  of  the  date  when  Act  April  28,  1899  (P. 
L.  104),  amended  thereby,  was  approved. 

[Ed.  Note. — For  other  cases,  see  Statutes, 
Cent  Dig.  §  204;    Dec.  Dig.  i  137.*] 

4.  Statutes  (|  137*)— Subjects  and  Titles— 
Amendiisto  Act 

The  title  to  Act  May  24.  1901  (P.  L.  294), 
amending  Act  April  28,  1899  (P.  L.  104),  is 
not  insufficient  because  of  failure  to  give  notice 
that  only  the  first  subdivision  of  section  7  of 
the  amended  act  is  to  be  amended. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  f  204 ;   Dec.  Dig.  f  137.*] 

5.  Statutes  (|  138*>— Amendment— Consti- 
tutional Provision. 

Act  May  24,  1901  (P.  L.  294),  providing 
for  the  classification  of  townships  with  respect 
to  population,  and  authorizing  the  township  com- 
missioners to  enter  into  contracts  for  making 
and  repairing  the  public  highways  and  bridges, 
is  not  a  revival,  amendment,  or  extension  of  the 
act  therein  referred  to,  within  Const,  art.  3,  § 

6.  prohibiting  the  revival,  amendment,  or  exten- 
sion of  the  provisions  of  an  act  by  reference  to 
its  title  only. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  §|  206,  206;   Dec.  Dig.  §  138.*] 

(S.  Municipal  Corporations  (f  62*)— Legis- 
lative Control  —  Constitutional  Provi- 
sion. 

Act  May  24,  1901  (P.  L.  294),  is  not  viola- 
tive of  Const,  art  3,  i  20,  prohibiting  the  Gen- 
eral Assembly  from  delegating  to  any  special 
commission,  private  corporation,  or  association 
any  power  to  interfere  with  any  municipal  func- 
tion. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  g|  153,  154 ;  Dec.  Dig. 
§  62.*] 

Appeal  from  Superior  Court. 

Appeal  by  P.  W.  McKeown  from  an  order 
of  the  court  of  quarter  sessions  directing 
county  commissioners  to  enter  Into  a  road 
contract  From  a  Judgment  of  the  superior 
court  affirming  the  order,  the  petitioner  ap- 
peals.    Affirmed. 

Henderson,  J.,  filed  the  following  opinion 
in  the  superior  court: 

"Under  the  act  of  June  12,  1893  (P.  L. 
451),  any  one  or  more  of  the  taxpayers  of 
any  township  or  road  district  could  acquire 
the  right  to  make,  at  bis  or  their  own  ex- 
pense, the  roads  of  the  township  or  district, 
with  the  approval  of  the  court  of  quarter 
sessions,  and  in  accordance  with  the  pro- 
cedure In  the  act  prescribed.  The  validity 
of  this  statute  is  not  attacked,  and  since 
the  decision  in  Lehigh  Valley  Coal  Co.'s  Ap- 
peal, 164  Pa.  44,  30  Atl.  210,  its  constitution- 
ality cannot  be  considered  doubtful.  At  the 
time  this  act  was  passed  the  townships  of 
the  state  had  not  been  classified  and  the  act 
therefore  applied  to  all  of  them.  The  act  of 
April  28,  1899  (P.  L.  104),  divided  townships 
into  two  classes;  and  it  was  held,  In  Phil- 
adelphia &  Reading  Coal  &  Iron  Co.'b  Peti- 
tion, 200  Pa.  352,  49  Atl.  797,  that  the  latter 
act  repealed  the  act  of  1893  as  to  townships 


of  the  first  class.  The  Legislature  thea 
adopted  the  act  of  May  24,  1901  (P.  L.  2Mi. 
applying  the  provisions  of  the  act  of  1893  to 
townships  of  the  first  class.  The  proceeding 
before  us  is  based  on  the  act  of  1901.  Tbt 
appellant  contends  that  this  statute  is  m- 
constitutional;  and  that  there  Is  therefor? 
no  authority  in  law  for  the  order  appealed 
from.  This  is  the  only  question  to  be  con- 
sidered; it  being  conceded  by  the  appellant 
that  if  the  act  of  1901  is  constitutional  that!* 
the  end  of  the  case.  Three  objections  are  made 
to  its  constitutionality :  (1)  It  violates  sectioa 
3  of  article  3  of  the  Constitution,  which 
declares  that  no  bill  shall  be  passed  contain- 
ing more  than  one  suBJect,  which  shall  be 
clearly  expressed  in  the  title;  (2)  It  is  for- 
bidden by  section  6  of  article  3,  which  pro- 
vides that  no  law  shall  be  revived,  amended, 
or  the  provisions  thereof  extended  or  con 
ferred  by  reference  to  its  title  only,  etc: 
(3)  it  is  contrary  to  section  20  of  article  3. 
which  prohibits  the  General  Assembly  fron 
delegating  to  any  special  commission,  private 
corporation,  or  association  any  power  to 
make,  supervise,  or  Interfere  with  any  mu- 
nicipal improvement,  money,  property,  or 
effects  whether  held  in  trust  or  otherwise, 
or  to  levy  taxes,  or  perform  any  munidfi. 
function  whatever.  The  proceeding  was  ou 
the  petition  of  P.  W.  McKeown,  a  property 
owner  and  taxpayer  in  the  township  o' 
Hanover,  in  Luzerne  county,  and  the  order 
appealed  from  was  made  in  strict  conformity 
to  the  provisions  of  the  statute.  The  act 
in  question  is  an  amendment  of  the  act  of 
April  28, 1899,  and  the  two  statutes  are  to  te 
considered  together.  The  particular  respect? 
in  which  It  is  alleged  the  title  is  defective  and 
insufficient  are:  (a)  That  it  does  not  givr 
notice  that  the  provisions  of  the  act  of  Jos? 
12,  1893,  are  extended  to  townships  of  tte 
first  class,  nor  does  it  give  notice  of  the  sui  - 
Ject  of  the  proviso;  (b)  It  gives  no  notice  ty 
the  word  'authorizing,'  or  by  any  other  word 
in  the  title,  that  the  court  of  quarter  sessions 
may,  by  its  order,  compel  and  require  tie 
township  commissioners  to  execute  a  con- 
tract such  as  is  required  by  the  act  of  Jun? 
12,  1893;  (c)  it  gives  no  notice  when  the 
amended  act  of  assembly  was  approved;  <d 
it  gives  no  notice  that  only  the  first  subdi- 
vision of  section  7  of  the  amended  act  i* 
thereby  to  be  amended. 

[1]  "With  reference  to  the  first  of  these 
propositions,  It  may  be  said  that  it  was  not 
necessary  to  incorporate  In  the  title  a  ref- 
erence to  the  act  of  1893.  All  that  Is  coc 
templated  in  the  statute  Is  sufficiently  h> 
dlcated  in  the  title.  The  method  by  whlcfc 
the  result  is  to  be  worked  out  Is  folly  set 
forth  to  the  body  of  the  act;  but  it  has 
never  been  held  that  the  details  of  the  stat- 
ute must  appear  in  the  title.  The  distin- 
guishing subject  is  the  authorization  of  the 
township  commissioners  to  enter  Into  cot- 
tracts  with  taxpayers  for  the  making;  amend- 
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ing,  and  repairing  of  public  highways  and 
bridges  of  the  township;  and,  as  it  appears 
in  the  title  to  be  an  amendment,  the  reader 
is  put  on  notice  of  the  act  to  which  the 
amendment  applies.  The  title  shows  that 
the  subject  to  be  legislated  about  is  the 
same  as  that  provided  for  by  the  act  of 
1S93.  It  would  be  difficult  to  more  clearly 
comply  with  the  mandate  of  the  Constitu- 
tion in  this  respect  without  unduly  amplify- 
ing the  title. 

[2]  "A  critical  construction  of  the  word 
'authorized'  1b  resorted  to  to  support  the  ob- 
jection that  the  title  gives  no  notice  that  the 
court  of  quarter  sessions  may  require  tjie 
township  commissioners  to  enter  into  a  con- 
tract ;  but  this,  we  think,  Is  not  sufficient  to 
warrant  the  conclusion  that  the  title  is  de- 
fectively expressed.  When  notice  is  given  in 
the  title  that  the  commissioners  may  be  au- 
thorized to  enter  into  such  contract,  inquiry 
is  at  ouce  suggested  as  to  the  conditions  and 
circumstances  under  which  this  authority 
may  be  granted,  and  the  method  by  which  it 
is  to  be  exercised.  The  thing  legislated 
about  is  contracts  for  the  care  of  the  roads 
at  the  expense  of  a  voluntary  caretaker,  and 
the  title  points  directly  to  this  subject  and 
fairly  covers  the  scope  of  the  statute.  To 
'authorize'  the  commissioners  to  do  a  thing 
is  to  invest  them  with  power  to  that  effect 
Whence  this  power  is  derived,  and  under 
what  circumstances  it  is  to  be  exercised,  is 
to  be  learned  by  reading  the  body  of  the  act 

[3]  "The  objection  that  the  title  gives  no 
notice  when  the  act  to  be  amended  was  ap- 
proved is  answered  by  State  Line  &  Juniata 
R.  R.  Oo.'s  Appeal,  77  Pa.  429.  In  that  case 
a  supplement  was  entitled  'A  supplement  to 
an  act  entitled  "An  act  to  Incorporate  the 
State  Line  &  Juniata  Railroad." '  The  date 
of  the  original  act  was  not  given ;  but  it  was 
held  to  be  a  sufficient  title,  as  all  the  legisla- 
tion contained  in  the  supplement  related  to 
the  railroad.  There  can  be  no  doubt  as  to 
the  identity  of  the  statute  to  which  the 
amendment  refers.  No  other  is  shown  to 
have  the  same  title;  and,  as  it  relates  to 
municipal  divisions  existing  in  every  coun- 
ty in  the  state,  except  one,  there  is  no  reason 
for  supposing  that  any  confusion  or  misap- 
prehension could  exist  with  reference  to  the 
statute  referred  to  in  the  act  under  consider- 
ation. The  case  of  Provident  Life  &  Trust 
Co.  v.  Hammond,  230  Pa.  407,  79  Atl.  628,  in- 
volved a  wholly  misleading  title.  It  purport- 
ed to  be  an  amendment  of  section  21  of  an 
act  approved  June  27,  1879  (P.  L.  112); 
but  no  act  was  approved  on  that  day.  It  ap- 
peared that  what  was  intended  to  be  ac- 
complished was  an  amendment  of  section  1 
of  the  act  of  June  8,  1893  (P.  L.  353),  which 
was  entitled  a  supplement  to  the  act  of  June 
27,  1879.  The  opinion  of  the  court  shows 
that  it  was  impossible  to  ascertain  from  the 
title  what  statute  was  amended.  It  is  not 
so  in  the  case  under  consideration.    No  other 


similar  title  is  to  be  found,  and  when  refer- 
ence is  made  to  the  body  of  the  act  its  title 
and  date  are  fully  set  forth. 

[4]  "The  criticism  that  no  notice  is  given 
that  only  a  part  of  section  7  of  the  amended 
act  is  thereby  amended  is  not  pressed  in  the 
argument  and  need  not  be  considered  at 
length.  It  would  doubtless  be  conceded  by 
the  learned  counsel  for  the  appellant  that 
the  whole  of  the  section  might  have  been 
amended,  and,  if  so,  a  less  extensive  altera- 
tion could  be  made. 

[J]  "There  are  numerous  cases  which  hold 
that  where  a  mode  of  procedure  has  been 
established  by  statute  or  exists  at  common 
law,  an  act  applying  such  mode  to  a  new 
class  of  cases  by  general  reference  to  it  is 
a  valid  enactment,  although  it  may  have  the 
effect  to  extend  in  some  degree  a  previous 
statute.  Smith  Woolen  Machinery  Co.  v. 
Browne,  206  Pa.  543,  56  Atl.  43,  is  a  compar- 
atively recent  case  on  this  subject  To  the 
same  effect  is  Greenfield  Ave.,  191  Pa.  290, 
43  Atl.  225.  Cornman  v.  Hagginbotham,  227 
Pa.  549,  76  Atl.  721,  Is  another  case.  Such 
a  statute  is  not  a  revival,  amendment  or  ex- 
tension of  another  act  bringing  it  within  the 
prohibition  of  section  6  of  article  3  of  the 
Constitution.  It  is  the  mere  application  of 
an  established  mode  of  procedure  or  course 
of  official  conduct  to  a  new  thing  or  person. 
The  soundness  of  this  doctrine  is  well  illus- 
trated in  the  case  before  us.  A  method  of 
road  construction  was  provided  for  by  a  gen- 
eral act  of  assembly,  applicable  to  all  the 
townships  in  the  state.  The  division  of  the 
townships  Into  classes  was  brought  about  by 
an  enactment  which,  by  implication,  repealed 
this  act  as  to  townships  of  the  first  class.  It 
was  then  deemed  expedient  by  the  Legisla- 
ture to  apply  to  the  latter  class  of  town- 
ships a  method  of  road  .construction  and  re- 
pair by  contract,  which  had  formerly  exist- 
ed as  to  all  the  townships.  The  act  of  1901 
brought  over  to  the  townships  of  the  first 
class  the  mode  of  procedure  established  by 
the  act  of  1893. 

[8]  "As  to  the  third  general  objection,  we 
think  It  sufficient  to  say  that  the  act  does 
not  delegate  to  any  special  commissioner, 
private  corporation,  or  association  any  pow- 
er to  interfere  with  any  municipal  function. 
No  commission  is  created;  nor  is  any  private 
corporation  intrusted  with  the  power  to 
make,  supervise,  or  interfere  with,  any  mu- 
nicipal Improvement  or  to  perform  any  mu- 
nicipal function.  The  contract  in  question 
was  made  with  a  private  individual — a  tax- 
payer. True  it  is  alleged  he  is  acting  at  the 
instance  of  one  or  more  corporations,  which 
have  indemnified  him  against  loss  in  the  ex- 
ecution of  the  contract ;  but,  as  between  the 
township  and  the  contractor,  the  undertak- 
ing is  that  of  an  Individual.  The  constitu- 
tionality of  the  act  of  1893  was  sustained  in 
Lehigh  Valley  Coal  Oo.'s  Appeal,  164  Pa.  44, 
30  Atl.  210,  as  bat  been  already  noticed,  and 
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that  decision  necessarily  applies  to  this  fea- 
ture of  the  present  case. 

"The  order  is  affirmed." 

Argued  before  FELL,  G.  jr.,  and  BROWN, 
MBSTREZAT,  STEWART,  and  MOSCHZIS- 
KER,  J  J. 

T.  F.  McLaughlin  and  0.  B.  Lenahan,  of 
Wllkes-Barre,  for  appellant  John  D.  Farn- 
ham  and  Andrew  H.  Mcdlntock,  both  of 
Wllkes-Barre,  for  appellee. 

PER  CURIAM.'  The  Judgment  Is  affirmed 
on  the  opinion  of  the  learned  judge  of  the 
superior  court 


OOMMONWEAI/TH  ez  reL  HUNTER  t. 
SMAIL. 

(Supreme  Court  of  Pennsylvania.    Jan.  6, 
1913.) 

Quo  Warranto  (f  3*)— Ousting  Justice  of 

the  Peace — Injunction. 

Where  a  justice  of  the  peace  opens  an  of- 
fice for  business  outside  of  the  borough  in 
which  he  was  elected,  he  may  be  restrained  by 
injunction,  but  quo  warranto  does  not  lie  to 
oust  him  from  office. 

[Ed.  Note.— For  other  cases,  see  Quo  War- 
ranto, Cent  Dig.  |  4 ;  Dec.  Dig.  |  8.»] 

Appeal  from  Court  of  Common  Pleas,  West- 
moreland County. 

Quo  warranto  by  the  Commonwealth,  on 
the  relation  of  W.  Irwin  Hunter,  against 
James  B.  Small.  Judgment  for  defendant 
and  relator  appeals.    Affirmed. 

Doty,  P.  J.,  of  the  court  below  filed  the  fol- 
lowing opinion : 

"A  clear  understanding  of  the  facts  will 
do  much  to  simplify  and  perhaps  solve  this 
case.  The  relator  was  duly  elected  a  justice 
of  the  peace  In  the  borough  of  Greensburg, 
was  commissioned  by  the  Governor,  and  has 
an  office  in  the  Second  ward  of  said  borough. 
The  defendant  was  duly  elected  a  justice  of 
the  peace  in  the  adjoining  borough  of  South- 
west Greensburg.  The  evidence  on  the  part 
of  plaintiff  shows  that  the  defendant  has  an 
office  on  Main  street  in  the  borough  of 
Greensburg;  that  he  transacts  official  busi- 
ness there,  and  accepts  fees  for  such  service. 
This  defendant  has  no  legal  right  to  have 
an  office  or  to  act  as  a  justice  of  the  peace 
In  the  borough  of  Greensburg.  The  law  re- 
quires that  during  his  continuance  In  office  a 
justice  of  the  peace  shall  keep  his  office  in 
the  ward,  borough,  or  township  for  which  he 
shall  have  been  elected.  As  such  violation 
of  law  is  a  direct  injury  to  the  relator,  be 
has  good  ground  of  complaint  and  the  law 
must  afford  some  remedy.  A  bill  to  enjoin 
the  defendant  will  lie,  as  It  is  the  province 
of  equity  to  restrain  any  act  contrary  to  law 
and  prejudicial  to  the  rights  of  individuals 
In  every  case  where  the  law  fails  to  furnish 
an  adequate  remedy. 

"It  Is  contended  that  equity  will  not  lie 
because  the  law  furnishes  a  complete  remedy 


by  Information  In  the  nature  of  qsjo  war- 
ranto. Such  contention  cannot  be  smstanw! 
by  reason  or  authority.  Quo  warranto  is 
the  specific  remedy  to  try  the  title  to  an  of- 
fice, and  it  Is  exclusive  of  all  remedies  for 
that  purpose.  The  manifest  purpose  of  this 
proceeding,  however,  Is  not  to  oust  the  de- 
fendant from  his  office  of  justice  of  the 
peace,  but  to  restrain  him  from  keeping  an 
office  and  doing  the  acts  of  a  Justice  in  to* 
borough  of  Greensburg  contrary  to  law.  Tb* 
suggestion  avers  that  the  defendant  was  duly 
elected  and  commissioned  a  justice  of  the 
peace,  but  that  he  unlawfully  exercises  the 
functions  of  such  office  to  the  damage  of  titt 
relator. 

"The  Act  of  June  14,  1836  (P.  U  621)  st 
first  reading  seems  to  be  comprehe&*m 
enough  to  embrace  this  case.  But  the  uni- 
form construction  of  the  act  shows  that  it 
has  no  application  to  the  facts  before  the 
court  In  Hagner  v.  Heyberger,  7  Watts  A 
S.  104,  42  Am.  Dec.  220,  an  injunction  m< 
refused  because  the  sole  question  lnTolvwl 
was  'whether  the  defendant  .can  now  lesi> 
hold  and  exercise  the  office  of  school  direc- 
tor.' And  Sergeant,  J.,  in  the  opinion  poic:< 
out  the  distinction  In  the  two  remedies  u 
follows:  'An  Injunction  would  seem  to  be  i 
writ  adapted  to  control  and  regulate  officers 
in  the  discharge  of  their  functions,  wiiei 
they  are  confessedly  such,  rather  than  i* 
try  their  right  to  hold  and  exercise  tbar 
offlces.'  So  In  Graeff  v.  Felix,  200  Pa.  137. 
49  AtL  758,  a  bill  was  dismissed  because  to* 
gravamen  was  that  the  commissioners  wto 
authorized  an  alleged  Illegal  expenditure  o' 
public  money  were  no  longer  legally  in  ottce. 
The  above  cases  are  relied  on  by  plaintil. 
but  the  principle  declared  really  justifies  tt« 
action  which  the  court  has  taken  in  this  case. 

"The  case  of  Cleaver  v.  Com.,  34  Pa.  2C 
gives  a  clear  construction  of  the  act  of  1SX 
and  points  out  when  It  Is  the  appropriate 
remedy.  The  act  provides  that  quo  warranto 
may  issue  In  certain  cases.  (1)  In  case  sxj 
person  shall  usurp,  Intrude  Into,  or  unlaw- 
fully hold  or  exercise  any  county  or  town?!;.? 
office  within  the  respective  county.  <?■  U 
case  any  person,  duly  elected  or  appointed  u 
any  such  office,  shall  have  done,  suffered,  or 
omitted  to  do  any  act  matter,  or  thing  where- 
by a  forfeiture  of  his  office  shall  by  law  i« 
created.  Cleaver  v.  Com.,  34  Pa.  283,  boY.» 
that:  'The  first  clause  provides  for  the  cut 
of  a  person,  not  de  jure  an  officer,  nsurpiii 
or  intruding  into,  or  unlawfully  holding  .t 
exercising  such  office.  The  second  clause  pr> 
vides  for  the  case  of  a  de  jure  officer  vt* 
has  done,  suffered,  or  omitted  to  do  anytht* 
by  which  a  forfeiture  of  his  office  has  by  ls» 
been  created.  *  *  *  The  words  in  tit 
first  clause  apply  only  to  a  person  who  is  m* 
an  officer.'  The  defendant  la  de  Jure  a  jo* 
tlce  of  the  peace,  and  he  is  not  therefor* 
within  the  first  clause  just  cited,  and  it  it 
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not  alleged  that  be  has  done  anything  which 
requires  the  forfeiture  of  his  office.  The  only 
allegation  Is  that  defendant,  being  a  de  Jure 
justice  of  the  peace,  crossed  the  imaginary 
line  which  separates  the  two  boroughs,  and 
opened  an  office  contrary  to  law.  It  is  very 
clear  that  under  the  facts  in  this  case  there 
could  be  no  Judgment  of  ouster  or  forfeiture. 
And  the  only  Judgment  authorized  by  such 
act  in  the  event  of  a  defendant  being  adjudg- 
ed guilty  Is  that  'the  court  shall  give  Judg- 
ment that  such  defendant  be  ousted  and  al- 
together excluded  from  such  office.' 

"In  a  careful  opinion  by  Dana,  J.,  In  (Mor- 
rison t.  Stuart,  6  Luz.  Leg.  Reg.  89,  with 
facts  very  similar  to  the  case  in  hand  It  is 
held  that  an  injunction  will  lie  because  the 
question  is  not  as  to  the  right  to  hold  an 
office,  but  the  manner  and  place  of  the  ex- 
ercise of  his  office  by  the  defendant.  And 
in  People  v.  Whltcomb,  55  111.  172,  the  same 
doctrine  Is  held,  wherein  It  Is  declared  that 
'the  writ  of  quo  warranto  Is  generally  em- 
ployed to  try  the  right  of  a  person  who 
claims  to  an  office,  not  whether  his  official 
acts  should  be  confined  to  a  particular  lo- 
cality.' 

"It  seems  plain  that  the  plaintiff  has  mis- 
taken his  remedy;  that  proper  relief  can- 
not be  afforded  In  this  proceeding,  and  that 
the  verdict  for  defendant  is  Justified. 

"And  now,  May  6, 1912,  after  due  consider- 
ation, motion  for  judgment  non  obstante 
veredicto  is  denied,  and  judgment  on  the  ver- 
dict." 

Argued  before  FELL,  O.  J.,  and  BROWN, 
MESTREZAT,  POTTER,  ELKIN,  STEW- 
ART, and  MOSCHZISKER,  JJ. 

R.  H.  Fisher  and  Jay  R.  Speigel,  both  of 
Greensburg,  Pa.,  for  appellant  Denna  0. 
Ogden  and  John  B.  Keenan,  both  of  Greens- 
burg, Pa.,  for  appellee. 

TER  CURIAM.  The  opinion  of  the  learn- 
ed judge  of  the  Common  Pleas  fully  sustains 
the  conclusion  reached,  and  on  it  the  judg- 
ment is  affirmed. 


BRYAN  et  al.  v.  JONES  &  LAUGHLIN 
STEEL  CO.  et  aL 

(Supreme  Court  of  Pennsylvania.     Jan.  6, 
1913.) 

Execution  (|  258*)— Requisites  and  Vaud- 

ity_ Time  of  Issuance. 

Where  an  execution  issued  on  a  judgment 
more  than  five  years  after  its  entry  was  levied 
on  land  acquired  by  defendant  after  the  date  of 
the  judgment  the  land  became  subject  to  a 
ben,  not  of  the  judgment,  but  of  the  levy,  and 
the  lapse  of  more  than  five  years  from  the  en- 
try of  the  judgment  before  the  issuance  of  the 
execution  does  not  render  it  void ;  and  where 
defendant  makes  no  objection  that  a  scire  fa- 
cias was  not  issued,  and  permits  the  land  to 
be  sold,  be  cannot  afterwards,  in  a  collateral 
proceeding,  object  to  the  validity  of  the  sale. 

[Ed.  Note. — For  other  cases,  see  Execution, 
Cent.  Dig.  ||  736-739 ;   Dec.  Dig.  |  25a*] 


Appeal  from  Court  of  Common  Pleas,  Bea- 
ver County. 

Action  of  ejectment  by  Henry  A.  Bryan 
and  another,  widow  and  heir  of  Aaron  Boone 
Bryan,  and  devisees  and  heirs  at  law  under 
the  last  will  of  Ann  Bryan,  against  the  Jones 
&  Laughlln  Steel  Company  and  others.  From 
a  judgment  for  defendants,  plaintiffs  appeal. 
Affirmed. 

The  court  found  the  facts  to  be  as  follows : 

"(1)  On  the  23d  day  of  August,  1893,  at  No. 
287,  September  term,  1893,  judgment  was  en- 
tered on  an  amicable  revival  sur  judgment 
No.  291,  September  term,  1888,  In  favor  of 
Margaret  J.  Holt,  as  plaintiff,  and  against 
Henry  A.  Bryan  and  Aaron  Boone  Bryan,  as 
defendants. 

"(2)  That  on  or  about  the  2d  day  of  June, 
1S95,  Ann  Bryan  died,  having  first  made  her 
last  will  and  testament  in  writing,  wherein 
and  whereby  the  plaintiff  in  this  suit,  Henry 
A.  Bryan,  became  seised,  inter  alia,  of  the 
undivided  one-third  of  the  lands  in  dispute 
in  this  action. 

"(3)  That  on  the  17th  day  of  August,  1898, 
at  No.  240,  September  term,  1898,  a  writ  of 
scire  facias  to  revive  and  continue  the  lien 
of  the  said  judgment  at  No.  287,  September 
term,  1893,  was  issued,  which  said  writ  of 
scire  facias  was  served  upon  Henry  A.  Bry- 
an, the  plaintiff,  and  the  same  was  not  serv- 
ed on  his  codefendant,  the  said  Aaron  Boone 
Bryan. 

"(4)  That  after  the  return  day  of  the  said 
writ  of  scire  facias  at  No.  240,  September 
term,  1898,  no  appearance  or  defense  having 
been  made  by  the  said  Henry  A.  Bryan,  the 
plaintiff  entered  judgment  on  the  9th  day  of 
September,  1898,  for  want  of  an  appearance 
and  for  want  of  an  affidavit  of  defense ;  the 
praecipe  for  the  said  judgment  directing  the 
prothonotary  to  enter  judgment  against  the 
said  Henry  A.  Bryan,  one  of  the  defendants 
in  said  Judgment 

"(5)  That  the  prothonotary,  instead  of  fol- 
lowing the  command  of  the  said  praecipe,  en- 
tered Judgment  against  the  defendants  named 
in  the  writ  of  scire  facias,  to  wit,  Henry  A. 
Bryan  and  Aaron  Boone  Bryan. 

"(6)  That  on  the  4th  day  of  November,  1898, 
at  No.  63,  December  term,  1898,  the  plaintiff 
issued  a  writ  of  fieri  facias  (being  an  alias 
writ)  on  the  said  judgment  at  No.  287,  Sep- 
tember term,  1893;  and  the  sheriff  by  virtue 
of  the  last-mentioned  writ  levied  upon,  inter 
alia,  the  title  of  the  said  Henry  A.  Bryan  in 
and  to  the  lands  Involved  in  this  suit,  and 
on  December  S,  1898,  sold  the  same  to  Oliver 
A.  Douds,  one  of  the  defendants  in  this  ac- 
tion of  ejectment 

"(7)  That  the  title  acquired  by  the  said 
Oliver  A.  Douds  In  and  to  the  said  property 
became  by  virtue  of  sundry  conveyances  vest- 
ed in  the.  defendant  Jones  &  Laughlln  Steel 
Company." 
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Argued  before  FELL,  C.  J.,  and  BROWN, 
POTTER,  STEWART,  and  MOSCHZIS- 
KER,  JJ. 

Frank  O.  WnlteseU  and  William  A.  McCon- 
nel,  both  of  Beaver,  for  appellants.  J.  F. 
Reed,  Agnew  Hlce,  M.  J.  Patterson,  and  D. 
K.  Cooper,  all  of  Beaver,  for  appellees. 

STEWART,  J.  [1]  The  validity  of  the  exe- 
cution process  under  which  the  real  estate  of 
Henry  A.  Bryan  was  sold  to  defendant's  pred- 
ecessor does  not  depend  In  the  slightest  de- 
gree upon  the  regularity  of  the  Judgment  ob- 
tained in  the  revival  proceedings.  The  exe- 
cution issued  on  the  original  judgment  True, 
this  judgment,  except  as  revived,  wap  not 
a  lien  upon  the  land  sold,  inasmuch  as  the 
land  had  been  acquired  subsequent  to  its  ren- 
dition ;  but  it  was  notwithstanding  sufficient 
to  support  execution  process,  and,  when  un- 
der such  process  the  land  was  levied  on,  it 
thereby  became  subject  to  the  lien,  not  of 
the  judgment,  but  of  the  levy.  The  fact  that 
more  than  five  years  had  elapsed  from  the 
rendering  of  the  judgment  and  the  issuing 
of  the  execution  did  not  render  the  process 
void.  Certainly  the  defendant  was  entitled 
to  be  warned  by  scire  facias  before  the  sei- 
zure of  bis  land  in  satisfaction  of  the  debt ; 
but,  because  this  provision  In  the  law,  as  said 
in  Hinds  v.  Scott,  11  Pa.  19,  61  Am.  Dec.  606, 
is  for  the  debtor's  personal  protection,  he 
may  refuse  or  neglect  to  take  advantage  of 
it,  and,  where  such  refusal  or  neglect  to  as- 
sert his  privilege  continues  until  his  property 
has  been  seized  and  sold  in  satisfaction  of 
his  debt,  he  is  definitely  concluded  from 
thereafter  asserting  his  privilege. 

[2]  In  Hinds  v.  Scott,  supra,  this  very  ques- 
tion was  before  the  court,  and  it  was  there 
settled,  once  for  all,  that,  where  one  suffers 
his  land  to  be  sold  upon  an  execution,  the 
judgment  upon  which  it  ^ssued  being  more 
than  five  years  old  and  not  revived  by  scire 
facias,  neither  be  nor  those  claiming  under 
him  can  afterward,  in  a  collateral  proceeding, 
be  permitted  to  call  In  question  the  validity 
of  the  sale.  That  case  governs  this,  and  It 
is  therefore  unnecessary  to  inquire  into  the 
regularity  of  the  revival  proceeding,  since 
without  revival  the  execution  process  under 
which  the  land  was  sold  was  entirely  ade- 
quate to  support  the  sale  that  followed. 

The  assignments  of  error  are  overruled, 
and  the  judgment  is  affirmed. 


CRAWFORD  et  aL  v.  SULLIVAN  et  al 

(Supreme  Court  of  Pennsylvania.    Jan.  6,  1913.) 

1.  Appeal  and  Ebboh  (f  787*)— Dismissal— 
Gboukds— Want  or  Prosecution. 

An  appeal  by  plaintiff  from  an  order  dis- 
solving a  temporary  Injunction,  of  which  he  has 


delayed  the  argument  for  over  a  year,  tho^jp 
he  had  an  opportunity  to  be  heard  at  three  ex- 
cessive terms,  will  be  dismissed. 

[Ed.  Note.— For  other  cases,  see  Appeal  mzi 
Error,  Cent  Dig.  Si  3129,  3130;    Dee.  Dig.  i 


2.  Injunction    <|    136»)— ^ Pbeixmxstabx  In- 
junction—Discretion  of  Coubt. 

The  refusal  to  grant  or  continue  a  pre£a»- 
nary  injunction  is  error  only  when  the  rift: 
threatened  with  invasion  is  an  unquestioBa: '. 
one,  and  the  only  protection  from  irreparsn^ 
injury  is  to  be  found  in  a  court  of  equity. 

[Ed.  Note.— For  other  cases,  see  Injonrtiaa, 
Cent  Dig.  |  304;   Dec  Dig.  {  135.*] 

Appeal  from  Court  of  Common  Pleas. 
Lawrence  County. 

Bill  in  equity  by  Hugh  A.  Crawford  aad 
others  against  D.  D.  Sullivan  and  another 
for  an  injunction.  From  a  decree  dissolv- 
ing a  preliminary  injunction,  plaintiffs  ap- 
peal.   Dismissed. 

Argued  before  BROWN,  POTTER,  KLKLS. 
STEWART,  and  MOSOHZISKEB,  JJ. 

J.  Norman  Martin,  of  New  Castle,  for  ap- 
pellants. James  A  Gardner,  C3ty  Sot,  cf 
New  Castle,  for  appellees. 

PER  CURIAM.  [1]  Appellants'  bill  cf 
complaint  was  filed  in  the  court  below  oa 
September  6,  1911,  and  on  the  same  day  the 
preliminary  Injunction  prayed  for  -was  is- 
sued. Ten  days  later  it  was  dissolved,  ani 
nine  days  thereafter — on  September  25,  1911 
— this  appeal  was  taken  from  the  refusal  of 
the  court  to  continue  it  Appellants'  laches 
Is  in  itself  a  sufficient  reason  for  our  declin- 
ing to  interfere  with  the  action  of  the  court 
below.  By  the  act  of  June  12,  1879  (P.  L. 
177),  the  right  was  given  to  the  appellants 
to  ask  us  to  hear  their  appeal  at  the  October 
term,  1911,  or  within  a  month  from  the  time 
it  was  taken.  Passing  that  term,  it  would 
have  been  heard  at  the  January  term,  1912. 
when  we  were  in  session  for  nearly  five 
months,  if  counsel  for  appellants  had  asked 
us  to  hear  it;  and  the  opportunity  to  be 
heard  was  again  given  when  we  met  at  the 
May  term,  in  the  Middle  district 

[2]  It  is  quite  evident  that  the  appellants 
have  not  felt  very  much  aggrieved  by  the  re- 
fusal to  continue  the  preliminary  injunction. 
The  refusal  to  grant  or  continue  such  an  in- 
junction is  error  only  when  the  right  threat- 
ened with  invasion  Is  an  unquestionable  one. 
and  the  only  protection  from  irreparable  in- 
jury to  it  is  to  be  found  in  a  court  of  equity. 
Such  is  not  the  present  situation.  On  appeal 
from  a  final  decree,  which,  if  not  yet  made. 
might  have  been  made  long  ago  but  for  this 
appeal,  the  appellants  will  have  an  opportu- 
nity to  be  heard,  if  any  established  right  has 
been  unlawfully  interfered  with  and  they  are 
entitled  to  equitable  relief. 

Appeal  dismissed  with  costs. 
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PURVIS  et  «L  ▼.  DBMPSBY. 
(Supreme  Court  of  Pennsylvania.    Jan.  6, 1913.) 

1.  Landlord  and  Tenant  (J  SOS*)— Breach 
of  Covenant— Remedies. 

A  written  lease  forbade  underletting  with- 
out the  written  consent  of  the  lessors  under  pen- 
alty of  instant  forfeiture  of  the  unexpired  part 
of  the  term,  and  provided  that,  in  case  of  de- 
fault in  payment  of  rent  or  any  other  breach  of 
covenant  by  the  lessee,  the  whole  of  the  rent 
should,  at  the  option  of  the  lessors,  become  due, 
or  their  attorney  might  confess  judgment  against 
the  lessee  for  the  whole  amount  of  the  rent,  and 
that  a  determining  of  the  term,  or  receipt  of 
rent  after  default  or  after  judgment  or  execu- 
tion, should  not  deprive  the  lessors  of  'other 
remedies  provided  by  law.  Held,  that  the  rem- 
edy by  forfeiture  for  underletting  was  not  ex- 
clusive, and  the  lessors  had  the  right  to  enter 
judgment  for  the  whole  of  the  rent,  where  the 
premises  were  sublet  without  consent. 

[Ed.  Note.— For  other  cases,  see  Landlord 
and  Tenant,  Cent.  Dig.  Si  821-831;  Dec.  Dig. 
g  206.*] 

2.  Judgment  jS  50*)— Rent—  Confession  of 
Judgment— Evidence. 

Where  ji  lease  authorized  the  lessors,  on 
breach  of  any  covenant  by  the  lessee,  to  confess 
judgment  for  the  whole  of  the  rent  for  the  un- 
expired term,  an  affidavit  by  the  lessors,  filed 
with  the  lease,  averring  a  breach  of  condition 
as  to  subletting,  is  sufficient  to  support  judg- 
ment. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  §{  76-78;   Dec  Dig.  i  60.*] 

Appeal  from  Court  of  Common  Pleas,  But- 
ler County. 

Action  by  Mary  E.  Purvis  and  others 
against  W.  W.  Dempsey.  From  an  order 
discharging  a  rule  to  strike  off  judgment  for 
plaintiff,  defendant  appeals.     Affirmed. 

From  the  record  It  appeared  that  on  Feb- 
ruary 7,  1910,  the  plaintiffs  executed  a  lease 
to  the  defendant  of  real  estate  In.,  the  bor- 
ough of  Butler  for  the  term  of  10  years  for  a 
total  rent  of  $20,000,  payable  $2,000  per  year 
In  quarterly  installments. 

The  material  portions  of  the  lease  were  as 
follows :  "The  lessee  further  covenants  and 
agrees  to  use  and  occupy  said  described 
premises  as  a  planing  mill  only,  and  to  not 
assign  or  transfer  this  lease,  or  to  under- 
lease or  let  said  premises  or  any  part  there- 
of without  the  written  consent  of  the  lessors 
under  penalty  of  instant  forfeiture  of  the  un- 
expired part  of  the  term  for  which  this  lease 
is  given.  The  lessee  further  agrees  to  sur- 
render the  premises  at  the  end  of  the  term ; 
notice  to  quit  being  hereby  expressly  waived. 
In  case  default  be  made  any  time  In  the  pay- 
ment of  any  one  of  said  Installments  of  rent 
when  due,  and  forthwith  on  any  other 
breach  of  covenant  upon  the  part  of  lessee, 
the  whole  of  the  rent  shall,  at  the  option  of 
the  lessors,  become  due  and  payable,  and  the 
lessors  or  their  attorney  may  enter  or  con- 
fess judgment  against  the  lessee  for  the 
whole  amount  of  said  rent,  with  the  costs 
of  suit,  attorney's  commission  of  5  per  cent, 
for  collection,  release  of  all  errors,  and  with- 
out stay  of  execution,   hereby  waiving  In- 


quisition and  condemnation,  and  sale  on  ft. 
fa.  agreed  to,  and  the  benefit  of  exemption 
claimed  under  and  by  virtue  of  any  exemp- 
tion law  now  in  force,  or  which  may  be  here- 
after passed,  is  hereby  expressly  waived,  and 
the  term  shall  at  the  election  of  the  lessors 
determine,  and  the  lessors  may  without  no- 
tice re-enter  and  expel  said  lessee  and  all 
persons  from  the  premises,  or,  at  the  lessors' 
option,  enter  judgment  In  ejectment  against 
said  lessee  and  all  persons  holding  under 
said  lessee  for  possession  of  the  premises, 
and,  for  entering  said  judgment  or  judg- 
ments, this  lease  or  a  copy  thereof  shall  be 
a  sufficient  warrant  to  any  person.  A  deter- 
mining of  the  term  or  receipt  of  rent  after 
default,  or  after  judgment  or  after  execu- 
tion, shall  not  deprive  the  lessors  of  other 
actions  against  the  lessee  for  possession  or 
for  rent  or  damages;  but  the  lessors  may 
use  the  remedies  herein  given  or  those  pro- 
vided by  law.  In  the  event  of  the  determin- 
ing of  the  term  of  this  lease  by  reason  of  a 
default  or  breach  of  any  of  the  terms  or  con- 
ditions hereof,  the  lessee  shall  have,  upon 
the  payment  in  full  of  all  rent  due,  two 
months  from  the  date  of  service  of  written 
notice  .from  the  lessors  or  their  agent  of 
their  election,  to  determine  or  end  the  term 
of  this  lease  within  which  to  remove  any 
buildings,  property,  etc.,  he  may  have  or 
bring  upon  said  premises,  and  failure  of  the 
lessee  to  remove  said  property  within  said 
time  shall  be  considered  an  abandonment  of 
the  same,  and  title  thereto  shall  thereupon 
vest  In  the  lessors." 

Other  facts  appear  by  the  opinion  of  Gal- 
breath,  P.  J.,  which  was  as  follows: 

"By  written  agreement  bearing  date  Feb- 
ruary 7,  1910,  the  plaintiffs  leased  to  the  de- 
fendant, for  a  period  of  10  years,  certain 
real  estate  situate  In  the  borough  of  Butler, 
Pa.,  used  and  occupied  for  the  purpose  of  a 
planing  mill,  for  the  annual  rental  of  $2,000. 
This  agreement  provides,  inter  alia,  as  fol- 
lows :  The  lessee  further  covenants  and 
agrees  to  use  and  occupy  said  described 
premises  as  a  planing  mill  only,  and  to  not 
assign  or  transfer  this  lease,  or  to  under- 
lease or  let  said  premises  or  any  part  there- 
of without  the  written  consent  of  the  lessors, 
under  penalty  of  Instant  forfeiture  of  the  un- 
expired part  of  the  term  for  which  this  lease 
is  given.'  The  lease  further  provides  that: 
'In  case  default  be  made  any  time  In  the  pay- 
ment of  any  one  of  said  Installments  of  rent 
when  due,  and  forthwith  on  any  other  breach 
of  covenant  upon  the  part  of  the  lessee,  the 
whole  of  the  rent  shall,  at  the  option  of 
the  lessors,  become  due  and  payable,  and  the 
lessors  or  their  attorney  may  enter  or  con- 
fess judgment  against  the  lessee  for  the 
whole  amount  of  said  rent,  with  the  costs  of 
suit,  attorney's  commission  of  5  per  cent  for 
collection,  release  of  all  errors,  and  without 
stay  of  execution,  hereby  waiving  inquisition 
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and  condemnation,  and  Bale  on  fl.  fa.  agreed 
to,  and  the  benefit  of  exemption  claimed  un- 
der and  by  virtue  of  any  exemption  law  now 
In  force,  or  which  may  be  hereafter  passed, 
Is  hereby  expressly  waived,  and  the  term 
shall  at  the  election  of  the  lessors  determine, 
and  the  lessors  may  without  notice  re-enter 
and  expel  said  lessee  and  all  persons  from 
the  premises,  or,  at  the  lessor's  option,  en- 
ter judgment  in  ejectment  against  said  les- 
see and  all  persons  holding  under  said  les- 
see for  possession  of  the  premises,  and,  for 
entering  said  judgment  or  judgments,  this 
lease  or  a  copy  thereof  shall  be  a  sufficient 
warrant  to  any  person.' 

"On  January  26,  1912,  the  plaintiffs  en- 
tered judgment  by  virtue  of  the  warrant  of 
attorney  contained  in  said  lease  against  the 
said  defendant  The  entry  of  said  judgment 
was  accompanied  by  an  affidavit  made  by  S. 
H.  Purvis,  one  of  the  plaintiffs,  setting  forth, 
inter  alia:  'That  W.  W.  Dempsey,  the  above- 
named  defendant  and  lessee  In  said  lease, 
did  assign  and  transfer  said  lease,  and  did 
underlease  and  underlet  said  premises,  or  a 
part  thereof,  without  the  written  consent  of 
the  plaintiffs  or  lessors  in  said  lease,  to  the 
Butler  Planing  Mill  Company,  Incorporated, 
who  went  into  possession  of  said  premises, 
or  a  part  thereof,  and  operated  said  planing 
mill,  or  a  portion  thereof,  under  a  transfer 
and  sublease  from  said  W.  W.  Dempsey,  in 
violation  of  the  terms  and  conditions  of  said 
lease ;  that,  on  account  of  the  breach  of  the 
covenant  above  set  forth,  the  whole  of  the 
rent  for  the  balance  of  the  term  of  said  lease 
has  become  due  and  payable  under  the  terms 
and  provisions  of  said  lease ;  and  that  there 
is  due,  owing,  and  unpaid  from  defendant  to 
the  plaintiffs  the  sum  of  $17,500,  the  rent 
from  May  7,  1911,  to  February  7,  1920,  at 
the  rent  of  $2,000  per  year,  being  the  amount 
for  which  judgment  Is  confessed,  with  attor- 
ney's commission  of  5  per  cent.' 

[1]  "On  part  of  the  defendant  it  is  con- 
tended, In  support  of  the  motion  to  strike  off 
said  judgment,  that,  under  the  provision  of 
said  lease,  an  exclusive  remedy  is  provided 
In  case  the  lessee  should  underlease  the  prem- 
ises without  the  written  consent  of  the  les- 
sors, namely,  by  Instant  forfeiture  of  the  un- 
expired term  for  which  the  lease  was  given. 
On  part  of  plaintiffs,  however,  it  is  contend- 
ed that  they  are  not  confined  to  the  remedy 
by  forfeiture  of  the  unexpired  term,  but  that, 
under  the  further  provisions  of  said  contract 
or  lease,  they  are  entitled  to  a  judgment  for 
the  rent  for  the  unexpired  term.  The  provi- 
sion of  the  lease,  on  which  this  contention 
rests,  Is  that:  'In  case  default  be  made  any 
time  In  the  payment  of  any  one  of  said  Install- 
ments of  rent  when  due,  and  forthwith  on 
any  other  breach  of  covenant  upon  the  part 
of  the  lessee,  the  whole  of  the  rent  shall, 
at  the  option  of  the  lessors,  become  due  and 
payable,  and  the  lessors  or  their  attorney 
may  enter  or  confess  Judgment  against  the 


lessee  for  the  whole  amount  of  said  rent,' 
etc. 

"We  are  not  convinced  that  the  remedy  by 
Instant  forfeiture,  in  case  of  an  unauthorized 
assignment  of  the  lease.  Is  the  exclusive 
one  of  which  the  plaintiffs  may  avail  then- 
selves.  Such  an  interpretation  of  the  writ- 
ten agreement  does  not,  we  think,  harmonize 
with  what  seems  to  have  been  the  evident 
intention  of  the  parties.  The  remedy  by  for- 
feiture is  under  the  general  rule  for  the 
benefit  of  the  lessor,  and  he  is  not  obliged  to 
Invoke  it  against  his  will.  But,  even  assum- 
ing that  the  lessors  had  seen  fit  to  assert 
their  right  of  forfeiture,  this  would  not  stU 
under  the  provisions  of  the  lease,  have  reliev- 
ed the  defendant  from  the  payment  of  rent 
thereafter  falling  due.  This  would  seem  u 
be  the  meaning  of  that  provision  of  the  lease 
that:  'In  case  default  be  made  at  any  tice 
In  the  payment  of  any  one  of  said  install- 
ments of  rent  when  due,  and  forthwith  ca 
any  other  breach  of  covenant  upon  the  part 
of  the  lessee,  the  whole  of  the  rent  shall,  at 
the  option  of  the  lessors,  become  due  and 
payable,  and  the  lessors  or  their  acton.?? 
may  enter  or  confess  judgment  against  tl* 
lessee  for  the  whole  amount  of  said  rest' 
This  provision  Is  supplemental  to  the  pri-.r 
provision  whereby  the  lessors  may  forfeit 
by  reason  of  any  unauthorized  assignment  vt 
the  lease.  Such  forfeiture  would  not  eoi. 
the  contractual  relations  of  the  parties,  but 
would  still  leave  the  defendant  liable  for  aii 
future  rent  under  the  provision  which  n 
have  just  quoted.  That  such  was  the  inten- 
tion of  the  parties,  and  that  such  is  the  mean- 
ing of  their  contract  Is  further  evidenced. 
we  think,  by  the  following  provision:  'A  de- 
termining of  the  term  or  receipt  of  rent  aft- 
er default  or  after  judgment  or  after  execu- 
tion, shall  not  deprive  the  lessors  of  other 
actions  against  the  lessee  for  possession  or 
for  rent  or  damages,  but  the  lessors  may  use 
the  remedies  herein  given  or  those  provided 
by  law.' 

"We  conclude,  therefore,  that  whilst  the 
provision  of  the  contract  whereby  the  "les- 
sors may  declare  a  forfeiture  of  the  lease  is 
one  of  the  remedies  at  their  disposal,  yet  it 
is  not  an  exclusive  one ;  and,  if  at  their  op- 
tion It  had  been  exercised,  their  right  woxd 
still  remain  of  entering  judgment  against  tt- 
lessee  for  the  whole  amount  of  the  rent  ami 
the  defendant  we  think,  cannot  be  heard  to 
complain  that  instead  of  declaring  a  forfei- 
ture and  supplementing  such  declaration  oi 
forfeiture  with  the  judgment  confessed  for 
rent  the  plaintiffs  have  entered  judgnwct 
for  the  rent  without  declaring  a  forfeiture 

[2]  "It  is  further  contended,  on  part  of  tie 
defendant,  that  the  judgment  entered  in  ths 
case  is  without  authority  la  law  or  under 
the  terms  of  the  lease,  as  In  said  lease  no 
provision  Is  contained  authorizing  the  deci- 
sion of  the  question  of  default  by  the  lessor*. 
and  the  entry  of  judgment  against  the  lessee 
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upon  the  ex  parte  affidavit  of  the  plaintiffs 
or  their  representative. 

"We  must  assume  that  the  provision  in  the 
contract  authorizing  the  plaintiffs,  by  their 
attorney,  in  certain  events  to  confess  Judg- 
ment was  intended  to  have  a  meaning,  and 
in  certain  contingencies  to  become  operative. 
It  Is  true  that  the  contract  of  lease  makes 
no  provision  whereby  the  fact  of  the  alleged 
breach  shall  first  be  determined  before  Judg- 
ment is  entered.  It  is  equally  true  that  no 
provision  Is  made  whereby  the  defendant  can 
be  heard  before  entry  of  Judgment  against 
him.  In  the  absence  of  any  such  provision, 
we  think  that  the  averment  of  the  plaintiffs, 
under  oath  of  a  breach  of  condition,  Is  suffi- 
cient in  the  first  instance  to  support  the  Judg- 
ment Then,  too,  the  contract  itself  provides 
that,  'for  entering  said  Judgment  or  Judg- 
ments, this  lease  or  a  copy  thereof  shall  be  a 
sufficient  warrant  to  any  person.'  If  the 
breach  of  condition  be  denied,  such  denial  may 
be  made  the  basis  of  a  proceeding  to  open  the 
Judgment,'  as  may  also  any  denial  on  the 
part  of  the  defendant  that  the  rent  repre- 
sented, being  the  amount  of  the  Judgment,  is 
properly  due.  For  these  reasons,  we  con- 
clude that  the  rule  to  strike  off  the  Judgment 
cannot  be  sustained,  and  the  same  Is  there- 
fore discharged." 

Argued  before  FELL,  C.  J.,  and  BROWN, 
POTTER,  STEWART,  and  MOSCHZISKER, 
JJ. 

Robert  W.  Smith,  of  Hollldaysburg,  Ben- 
jamin R  Williams,  of  Butler,  and  James 
S.  Moorhead,  of  Greensburg,  for  appellant 
Charles  F.  Hosford  and  Aaron  E.  Relber, 
both  of  Butler,  for  appellees. 

PER  CURIAM.  The  order  appealed  from 
Is  affirmed  on  the  opinion  of  the  learned  Judge 
of  the  common  pleas  discharging  the  rule  to 
strike  off  the  Judgment 


PBNN  GAS   COAL  CO.  v.   GREENSBORO 
GAS  CO. 

(Supreme  Court  of  Pennsylvania.     Jan.  6, 
1913.) 

X.  Specific  Performance  (f  8*)— Discretion 

OF  COUBT. 

A  bill  for  the  literal  performance  of  .a 
contract  appeals  to  the  sound  discretion  of  the 
court 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  H  17,  18;  Dec.  Dig.  | 
8.*J 

2.  Specific  Performance  ({  16*)— Substan- 
tial Performance. 

Where,  in  a  suit  for  specific  performance, 
defendant  has  substantially  performed,  enforce- 
ment of  an  immaterial  matter  will  not  be  de- 
creed which  would  inflict  undue  hardship  on 
defendant  without  advantage  to  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  Sf  86,  88:    Dec.  Dig.  f 


3.  Injunction  (|  28*)— Breach  or  Contract. 
A  contract  between  a  coal  company  and  a 
gas  company  provided  that  the  latter  in  drilling 
a  gas  well  through  the  former's  coal  seam  should 
fill  In  a  space  between  the  outer  and  inner 
casings  with  liquid  cement.  Held  that  where 
the  enforcement  of  such  provision  would  not 
benefit  the  coal  company  and  would  cause  great 
loss  to  the  gas  company,  equity  will  not  enjoin 
completion  of  the  well  until  the  space  is  filled 
with  cement. 

[Ed.  Note. — For  other  cases,  see  Injunction, 
Cent  Dig.  {  22 ;   Dec.  Dig.  I  23.*] 

Appeal,  from  Court  of  Common  Pleas, 
Westmoreland  County. 

Bill  by  the  Penn  Gas  Coal  Company 
against  the  Greensboro  Gas  Company.  From 
a  decree  dismissing  the  bill,  plaintiff  appeals. 
Affirmed. 

Doty,  P.  J.,  filed  the  following  opinion  in 
the  court  below: 

"Findings  of  Fact 

"(1)  The  plaintiff  corporation  is  engaged 
in  the  mining  of  coal,  and  is  the  owner  of 
coal  lands  in  the  county  of  Westmoreland, 
state  of  Pennsylvania. 

"(2)  The  defendant  corporation  is  engaged 
in  drilling  for  natural  gas  In  the  county  of 
Westmoreland  and  elsewhere. 

"(3)  The  plaintiff  company  owns  the  Pitts- 
burgh seam  of  coal  under  the  'Bemjamln 
Guffey'  tract  and  the  defendant  company 
has  secured  from  the  owner  of  the  surface 
the  right  to  the  oil  and  gas  in  and  under 
said  tract  of  land. 

"(4)  The  two  corporations,  parties  to  this 
bill,  on  20th  April,  1908,  entered  into  an 
agreement  which,  inter  alia,  provides  as  fol- 
lows: 'Now  this  agreement  wltnesseth: 
That  the  said  Greensboro  Gas  Company,  the 
said  party  of  the  first  part,  for  itself,  its 
successors  and  assigns,  does  hereby  agree  to 
and  with  the  Penn  Gas  Coal  Company,  its 
successors  and  assigns,  as  follows:  First 
That  it  will  case  the  well  which  It  is  now 
engaged  in  drilling  to  a  depth  of  one  hun- 
dred and  fifty-four  (154)  feet,  measured  from 
the  surface,  with  a  casing  of  wrought  iron, 
with  screw  joint  not  less  than  ten  Inches  in 
diameter;  that  It  will  place  within  the  cas- 
ing thus  provided  an  inner  casing  of  not 
more  than  eight  and  one  fourth  (8%)  inches 
in  diameter,  of  like  material  and  kind,  to  ex- 
tend to  a  depth  of  at  least  seven  hundred 
and  twenty  (720)  feet  beneath  the  surface. 
That  this  inner  casing  shall  be  so  placed 
with  the  outer  casing  that  the  space  remain- 
ing between  the  two  casings  shall  be  of  equal 
width  at  all  points  as  near  as  possible,  and 
that  the  space  beneath  the  outer  and  Inner 
casings  shall  be  filled  with  liquid  cement, 
and  for  that  purpose  nothing  but  pure  ce- 
ment is  to  be  used,  to  be  mixed  and  used  at 
such  texture  that  It  will  freely  flow  and  fill 
up  the  space  thus  remaining  between  the 
casings  provided,  to  a  depth  of  not  less  than 
seven   hundred   and   twenty   (720)    feet   as 
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measured  from  the  overlying  surface.  The 
said  party  of  the  first  part  shall  also  fill  the 
space  between  the  ten-Inch  casing  and  the 
surrounding  earth  or  strata  of  whatever  di- 
ameter It  may  be  found  to  be,  to  a  depth  of 
not  less  than  one  hundred  fifty-four  (154) 
feet,  as  measured  from  the  surface,  with 
grouting  made  of  two  parts  cement  and  one 
part  sharp  sand,  to  be  used  at  such  texture 
that  it  will  flow  freely  and  fill  up  all  crev- 
ices and  open  places  between  the  line  of  10- 
inch  casing  and  the  surrounding  earth  or 
strata.  *  *  •  Fourth.  The  placing  of  the 
casings,  and  the  cementing  and  grouting  re-; 
quired  by  the  terms  of  this  agreement  are 
to  be  done  and  completed  to  the  satisfaction 
of  the  said  Penn  Oas  Coal  Company  before 
the  well  now  under  course  of  drilling,  or  any 
wells  hereafter  to  be  drilled,  are  drilled  to  a 
depth  of  more  than  one  thousand  (1,000)  feet 
as  measured  from  the  surface  of  the  overly- 
ing strata,  and  that  the  said  party  of  the 
second  part,  by  Its  agents,  servants  or  em- 
ployes shall  have  the  right  to  enter  upon 
the  premises  on  which  the  drilling  opera- 
tions are  conducted  for  the  purpose  of  exam- 
ination and  inspection  of  the  methods  and 
materials  used  by  the  said  party  of  the  first 
part  in  the  performance  by  it  of  the  cove- 
nants of  this  agreement.' 

"(5)  The  defendant  began  drilling  a  well 
on  the  'Guffey'  tract  about  the  middle  of 
October,  1011,  and  in  the  drilling  observed 
the  requirements  of  the  agreement  except  In 
two  particulars:  (1)  The  placing  of  the  cas- 
ings and  the  cementing  and  grouting  were 
not  completed  to  the  satisfaction  of  the 
plaintiff  company  before  the  said  well  had 
been  drilled  more  than  1,000  feet  (2)  The 
entire  space  between  the  outer  and  inner 
casings  was  not  filled  with  liquid  cement 
to  the  depth  of  720  feet  as  measured  from 
the  surface. 

"(6)  That  the  defendant  did  pour  liquid 
cement,  of  the  texture  provided  in  the  agree- 
ment, Into  the  space  between  the  outer  and 
inner  casings  bo  long  as  said  cement  would 
flow  therein,  and  until  said  space  was  filled 
as  far  as  it  was  possible  to  fill  the  same. 

"(7)  The  bill  filed  by  plaintiff  avers  failure 
of  defendant  to  perform  the  contract,  and 
prays  that  defendant  be  restrained  from  con- 
ducting 'any  further  drilling  operations  In 
connection  with  said  well  until  it  has  fully 
complied  with  the  terms  of  its  said  agree- 
ment with  your  orator  by  filling  the  space 
between  the  10-lnch  casing  and  the  sur- 
rounding earth  or  strata,  of  whatever  diame- 
ter it  may  be  found  to  be  from  the  surface 
of  said  well,  to  a  depth  of  not  less  than 
thirty  (30)  feet  below  the  floor  of  the  Pitts- 
burgh seam  of  coal,  with  grouting  made  of 
two  parts  cement  and  one  part  sharp  sand, 
to  be  used  at  such  texture  that  it  will  flow 
freely  and  fill  up  all  crevices  and  all  the 
places  between  the  10-inch  casing  and  the 
surrounding  earth  or  strata,  and  also  until 
the  defendant  shall  fill  the  space  between 


the  said  8%-inch  casing  and  the  10-lnch  eas- 
ing with  pure  liquid  cement,  mixed  and  used 
at  such  texture  as  to  flow  freely  and  fill  up 
the  space  remaining  between  the  said  8%-inch 
and  10-lnch  casings  from  the  surface  of  said 
well  to  a  depth  of  not  less  than  1,000  feet 
measured  from  the  surface.'  - 

"Conclusions  of  Law. 

[1]  "(1)  As  the  bill  prays  the  literal  en- 
forcement of  a  contract  it  is,  therefore,  an 
appeal  to  the  sound  discretion  of  a  chan- 
cellor. 

[z]  "(2)  As  the  defendant  substantially 
performed  the  contract  and  in  good  faith  at- 
tempted to  fulfill  It  In  every  particular, 
specific  performance  of  an  immaterial  mat- 
ter will  not  be  decreed  where  such  decree 
without  advantage  to  the  plaintiff  would  in- 
flict undue  hardship  on  the  defendant. 

[S]  "(3)  The  agreement  between  the  parties 
provides,  inter  alia,  that  In  the  drilling  of  a 
gas  well  the  space  between  the  outer  and 
inner  casings  shall  be  filled  with  "liquid  ce- 
ment The  defendant  will  not  be  enjoined 
from  drilling  the  well  simply  because  this 
feature  of  the  contract  has  not  been  perform- 
ed as  the  evidence  shows  that  it  Is  not  nec- 
essary to  so  fill  such  space  In  order  to  pro- 
tect the  plaintiff's  mines,  which  was  the 
avowed  object  in  the  making  of  the  agree- 
ment 

"(4)  That  the  bill  In  the  case  be  dismissed 

"Discussion. 

"Although  the  defendant  in  good  faith 
tried  to  do  as  the  contract  requires,  it  failed 
to  fill  the  space  between  the  outer  and  Inner 
casings  with  liquid  cement  Of  this  the 
plaintiff  complains,  and  alleges  that  great 
injury  is  likely  to  follow  *by  reason  of  gas 
which  probably  will  escape  into  the  mine 
from  the  well  now  in  course  of  drilling  la 
the  event  gas  should  be  encountered.'  The 
defendant  avers  that  it  has  taken  every  rea- 
sonable precaution  to  safeguard  the  prop- 
erty of  plaintiff,  and  that  there  Is  no  proba- 
bility whatever,  if  gas  be  discovered,  that  it 
will  escape  into  the  plaintiff's  coal  mines. 

"At  the  threshold  of  the  case  it  Is  high^ 
important  to  determine  whether  the  precau- 
tions already  taken  are  sufficient  to  prevent 
the  probable  escape  of  gas.  To  permit  the 
gas  to  escape  into  the  mine  would  cause 
great  damage  to  plaintiff,  and  it  might  en- 
tirely destroy  the  property.  The  defendant 
has  a  right  to  bore  through  the  stratum  »r 
coal  in  order  to  reach  its  gas,  but  every  rea 
sonable  precaution  must  be  taken  to  avoid 
Injury  to  plaintiff's  property.  There  can  be 
no  absolute  certainty  about  the  matter.  Nei- 
ther side  affirms  positively  what  will  follow 
in  the  event  that  gas  should  be  found.  The 
plaintiff  avers  that  the  gas  probably  wii: 
escape  into  the  mine.  The  defendant  alleges 
that  there  Is  no  probability  that  the  gas  wiU 
find  its  way  Into  the  mine. 
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'TThe  question  then  is  whether  reasonable 
precautions  have  been  provided  to  prevent 
the  escape  of  gas.  The  gas,  if  found,  will 
pass  from  the  gas  sand  through  a  4-inch  tabs, 
encased  in  a  6%-inch  casing,  which  is  placed 
in  an  8%-Inch  casing,  and  this  latter  casing 
Inclosed  In  a  10-inch  casing,  and  the  whole 
tube  surrounded  by  cement  from  the  surface 
to  the  bottom  of  the  Pittsburgh  seam  of  coal. 
In  order  to  prevent  the  escape  of  gas,  there 
are  provided  the  four  lines  of  pipe  and  the 
cement  filling  outside  of  the  10-Inch  casing. 
The  coal  mine  contains  sulphur  water.  The 
acid  of  this  water  corrodes  iron.  The  wit- 
nesses differ  as  to  the  time  it  would  take  to 
destroy  an  iron  pipe  or  to  weaken  it  so  that 
it  would  not  hold  the  gas.  There  is  much 
testimony  on  the  part  of  plaintiff  that  the 
precautions  provided  in  the  contract  are  nec- 
essary to  prevent  leakage  of  gas.  Mine  in- 
spectors and  mining  engineers,  who  have  had 
experience  in  and  about  coal  mines,  testify 
that  the  grouting  required  is  a  reasonable 
precaution.  On  the  other  side  witnesses  who 
have  had  a  large  experience  in  the  drilling 
of  oil  and  gas  wells  through  coal  seams  are 
of  opinion  that  the  filling  with  liquid  cement 
of  the  space  between  the  inner  and  outer  cas- 
ings is  not  necessary.  It  appears  that  many 
thousand  gas  wells  have  been  drilled  through 
coal  veins  and  the  witnesses,  who  are  men  of 
practical  experience,  testify  that  they  never 
knew  an  instance  where  the  gas  escaped 
through  the  pipes  into  the  coal  mines.  In 
some  way,  which  is  not  clearly  explained,  it 
seems  that  the  pipes  thus  used  are  not  seri- 
ously affected  by  the  sulphur  water. 

"There  is  one  other  consideration  which 
seems  to  give  force  to  defendant's  contention 
that  there  is  no  human  probability  that  gas 
will  escape  into  the  mine.  The  4-lnch  tube 
In  which  the  gas  is  conveyed  in  encircled  by 
a  6%-inch  casing.  Between  this  casing  and 
tube  Is  an  open  space,  and  between  the  6% 
and  8%  casing  is  another  open  space,  free 
of  obstructions  to  a  distance  of  at  least  1,100 
feet  from  the  surface.  If  gas  should  es- 
cape from  the  tube,  it  would  naturally  pass 
through  such  spaces  Into  the  open  air,  and 
it  would  have  no  tendency  to  pass  through 
the  remaining  lines  Into  the  workings  of  the 
mine.  It  seems  to  be  fairly  established, 
therefore,  that  there  Is  no  probability,  if  gas 
be  struck,  that  any  of  it  will  find  Its  way  in- 
to plaintiff's  mine,  and  that  every  reasonable 
precaution  has  been  adopted  to  avoid  such 
danger.  Further  than  this  the  court  should 
not  go,  unless  the  duty  is  to  enforce  strictly 
the  terms  of  the  agreement  of  20th  April, 
1908.  The  defendant  In  one  particular  has 
failed  to  carry  out  the  agreement  It  made 
a  reasonable  effort  in  good  faith  to  do  what 
the  contract  requires.  Twenty-two  sacks  of 
cement  were  poured  Into  the  space  between 
the  two  casings.  It  is  demonstrated  by  a 
mathematical  calculation,  the  only  way  it 
could  be  shown,  that  the  quantity  of  cement 
was  not  sufficient  to  fill  entirely  the  space 


between  the  two  casings.  The  liquid  cement 
was  poured  in  until  the  space  seemed  to  be 
filled  as  no  more  could  be  put  therein.  The 
testimony  does  not  show  the  cause  of  the 
trouble.  No  fault  is  alleged  on  the  part  of 
the  defendant  The  space  Is  not  filled  with 
liquid  cement  Nor  is  there  a  suggestion  of 
any  way  to  fill  it  at  this  time.  The  contract 
has-  not  been  performed,  and  cannot  now  be 
performed  in  this  particular. 

"If  defendant  be  enjoined  from  completing 
the  well  until  the  space  between  the  two  cas- 
ings Is  filled  with  liquid  cement  the  well  will 
never  be  drilled.  This  would  occasion  great 
loss  to  the  defendant  and,  as  we  have  seen, 
it  would  result  in  no  material  benefit  to  the 
plaintiff.  Under  existing  conditions  and  In 
the  light  of  the  testimony,  there  is  no  prob- 
ability of  gas  from  the  well  escaping  into 
the  mine.  That  the  space  between  the  cas- 
ings be  filled  with  cement  is  not  apparently 
a  necessary  precaution  against  accident  Un- 
der such  conditions  is  the  plaintiff  entitled 
to  an  enforcement  of  the  letter  of  this  con- 
tract? The  agreement  Is  a  little  out  of  the 
ordinary.  It  is  not  based  on  a  valuable  con- 
sideration. Each  party  recognizes  the  rights 
of  property  belonging  to  the  other.  The  evi- 
dent purpose  of  the  agreement  was  to  save 
the  delay  and  expense  of  litigation,  and  such 
purpose  has  utterly  failed.  So  far  as  possi- 
ble, however,  the  agreement  should  be  per- 
formed. The  defendant  alleges  substantial 
performance  and  the  Impossibility  without 
any  fault  on  its  part  of  following  the  agree- 
ment to  the  letter.  It  has  faithfully  endeav- 
ored to  perform  the  contract  in  every  sub- 
stantial particular,  and  therefore  has  a  right 
to  invoke  in  its  relief  the  equitable  doctrine 
of  substantial  performance  as  declared  in 
Gillespie  Tool  Co.  v.  Wilson,  123  Pa.  Id,  16 
AtL  36,  Morgan  v.  Gamble,  230  Pa.  166,  TO 
Atl.  410,  and  other  cases  along  the  same  line. 
The  defendant  does  not  seek  affirmative  re- 
lief, but  in  reply  to  plaintiff's  demand  that 
the  contract  be  strictly  enforced  alleges  per- 
formance of  every  material  part  It  would 
seem,  therefore,  under  the  circumstances  of 
this  case,  that  the  defendant  should  not  be 
prevented  from  completing  the  well.  To  stop 
the  work  we  would  cause  great  loss  to  the 
defendant  and  it  is  altogether  improbable 
that  plaintiff  will  be  injured  by  permitting 
the  work  to  go  on,  as  every  reasonable  and 
necessary  precaution  has  been  provided  to 
prevent  the  escape  of  gas  into  plaintiff's 
mine. 

"This  bill  is  for  the  specific  enforcement 
of  a  contract  and  as  such  is  an  appeal  to 
the  conscience  of  a  chancellor.  And  a  con- 
tract which  has  been  substantially  performed 
Is  not  to  be  enforced  In  equity  if  its  literal 
fulfillment  has  been  prevented  by  uncontrol- 
lable circumstances  when  such  enforcement 
would  Inflict  undue  hardship  and  especially 
where  its  nonenforcement  does  no  injury  to 
complainant  Oil  Creek  R.  R.  Co.  v.  Atlantic 
&  Great  Western  R.  R.  Co.,  67  Pa.  66.    The 
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agreement,  however,  was  voluntarily  entered 
into.  The  defendant  company  undertook  to 
do  what  turned  out  to  be  impossible.  The 
evidence  undoubtedly  shows  that,  under  the 
conditions,  it  is  not  necessary  to  fill  entirely 
the  space  between  the  inner  and  outer  cas- 
ings with  liquid  cement  Both  parties  had  a 
disposition  to  avoid  litigation,  and  yet  both 
are  responsible  that  litigation  has  followed, 
and  for  this  reason  it  Is  fair  that  the  costs 
be  divided.  And  now,  May  6, 1912,  this  case 
came  on  to  be  considered  on  bill,  answer,  and 
proofs,  and  was  argued  by  counsel,  and  upon 
due  consideration  it  is  ordered,  adjudged, 
and  decreed  that  the  injunction  heretofore 
granted  herein  be  dissolved ;  that  the  bill  be 
dismissed ;  that  neither  side  file  bill  for  wit- 
ness fees,  and  that  the  docket  costs  be  equal- 
ly divided  between  the  parties ;  that  the  pro- 
thonotary  file  of  record  the  above  findings 
of  law  and  fact  with  this  decree;  and  that 
he  give  notice  thereof  to  the  parties  of  their 
counsel,  to  the  end  that  exceptions  may  be 
filed  In  accordance  with  the  equity  rules,  and, 
if  no  exceptions  be  filed  in  due  time,  that 
decree  absolute  be  entered  as  of  course  with- 
out further  order." 

Argued  before  FELL,  O.  X,  and  BROWN, 
MESTREZAT,  POTTER,  ELKIN,  STEW- 
ART, and  MOSCHZ1SKER,  JJ. 

Charles  E.  Whitten  and  Paul  H.  Gaither, 
both  of  Greensburg,  for  appellant  Robert 
W.  Smith,  of  HolUdaysburg,  A.  Leo  Well,  of 
Pittsburg,  and  James  S.  Moorhead,  of  Greens- 
burg, for  appellee. 

PER  CURIAM.  The  decree  is  affirmed  at 
the  cost  of  the  appellant  on  the  findings  and 
opinion  of  the  learned  Judge  of  the  common 
pleas. 


Mccormick  et  at  v.  sypher  et  ai 

(Supreme  Court  of  Pennsylvania.    Jan.  6» 
1913.) 

1.  Tbustb   (I  136*)  —  Cbbation  —  Passive 
Tbubt. 

A  deed  of  trust  by  a  husband  and  wife  of 
realty  belonging  to  the  husband  to  a  trustee 
for  the  wife  and  children,  under  which  the  trus- 
tee has  no  active  duties,  creates  a  dry  and 
passive  trust 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  |  179;  Dec.  Dig.  |  136.*] 

2.  Trusts   (I  140*)  —  Creation  —  Express 
Tbust— Construction— ' '  Chi  ldren  . " 

In  a  deed  of  trust  by  a  husband  and  wife 
to  a  trustee  for  the  wife  and  children  of  the 
wife  begotten  by  her  husband,  the  word  "chil- 
dren" is  a  word  of  purchase,  and  not  of  limi- 
tation, and  the  children,  including  those  born 
after  the  date  of  the  deed  of  trust,  take  a  fee 
simple  after  the  death  of  the  wife. 

[Ed.  Note.— For  other  cases.  Bee  Trusts,  Cent 
Dig.  ||  183-187;   Dec.  Dig.  |  140.* 

For  other  definitions,  see  Words  and  Phrases, 
voL  2,  pp.  1115-1141;  vol.  8,  p.  7601.] 

Appeal  from  Court  of  Common  Pleas,  But- 
ler County. 


Action  by  Charles  H.  McCormlck  and  ott- 
ers against  David  Sypher  and  others.  Ftogi 
a  Judgment  for  plaintiffs,  on  Issue  framed  to 
determine  title  to  land,  defendants  appeal 
Affirmed. 

Argued  before  FELL,  O.  J.,  and  BROWN, 
POTTER,  STEWART,  and  MOSCHZIS- 
KER,  JJ. 

W.  D.  Brandon  and  J.  Campbell,  both  cf 
Butler,  for  appellants.  Stephen  Cummings, 
W.  Z.  Murrln,  and  John  Murrln,  all  of  But- 
ler, for  appellees. 

BROWN,  J.     This  appeal  cornea  from  a 

Judgment  In  an  issue  framed  in  the  court  be- 
low upon  the  petition  of  the  appellants,  for 
the  purpose  of  determining  the  title  to  land. 
On  December  SO,  1873,  W.  A.  McCormici, 
who  was  the  owner  of  it  executed  a  deed 
for  it  in  which  bis  wlfer  Susan  A.  McCor- 
mlck, Joined,  to  Lewis  Z.  Mitchell:  "In  trust 
for  the  said  Susan  A.  McCormlck.  and  the 
children  of  the  said -Susan  A.  McCormlck  on 
her  body  begotten  and  to  be  begotten  by  her 
husband,  the  said  Wm.  A.  McCormlck,  their 
heirs  and  assigns  forever."  At  the  time  this 
deed  was  executed,  the  McConnlcks  had  two 
children.  Subsequently  seven  others  were 
born  to  them,  and  the  nine  are  the  plaintiff! 
In  this  issue.  On  February  19,  1876,  Mc- 
Cormlck and  his  wife  executed  a  deed  for 
this  property  to  Sarah  Croup,  who  Immedi- 
ately entered  into  possession  and  continued 
in  possession  of  it  until  she  sold  and  con- 
veyed it  to  David  Sypher,  one  of  the  defend- 
ants below.  He  subsequently  conveyed  a  por- 
tion of  the  property  to  Mrs.  Elizabeth  Mc- 
Kee,  who  died  intestate  in  the  year  1906, 
leaving  three  children  to  survive  her,  and 
tbey,  with  Sypher,  were  made  the  defendants 
In  the  Issue.  The  case  was  submitted  to  the 
Jury  under  instructions  that  if  they  found 
Mrs.  Croup  and  those  claiming  under  her 
had  been  in  possession  of  the  property  ad- 
versely for  the  statutory  period,  the  verdict 
should  be  for  the  defendants;  and  such  a 
finding  was  returned.  The  court  below  sub- 
sequently sustained  the  motion  of  plaintiffs 
for  judgment  non  obstante  veredicto  upon 
the  whole  record,  and  directed  the  entry  of 
Judgment  In  favor  of  the  appellees  for  the 
land  in  dispute,  subject  to  the  defendant! 
right  of  possession  during  the  lifetime  of 
Susan  A.  McCormlck,  who  Is  still  living. 

[1]  The  first  contention  of  the  appellants 
is  that  an  active  trust  was  created  by  the 
deed  from  McCormlck  and  wife  to  Mitchell: 
and  the  statute  of  limitations,  therefore,  ran 
against  the  trustee,  who  held  title  not  only 
for  the  mother,  but  for  the  children  as  well. 
In  the  court  below  they  contended  otherwise 
by  expressly  averring  in  their  pleadings  that 
the  trust  created  by  the  deed  to  Mitchell  was 
not  an  active  one;  and  they  based  their 
right  to  a  verdict  on  the  ground  that  ah  es- 
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L  tate  tall  had  been  created  which,  wider  the 
'  statute,  became  a  fee  simple  in  Mrs.  McCor- 
'<  mlck.  With  this  state  of  the  record,  we  ought 
!■  hardly  to  be  asked  to  convict  the  court  be- 
low of  error  In  holding  that  the  trust  was 
■  a  mere  passive  one  (Morton  v.  Funk,  6  Pa. 
i  483;  Henry  v.  Zurflleh,  203  Fa.  440,  63  Atl. 
243;  In  re  Payne's  Estate,  204  Pa.  635,  64 
Atl.  337 ;  Lauer  Brewing  Company  v.  Ghiml- 
elewskl,  206  Pa.  80,  65  Ati.  841 ;  Bousquet's 
Estate,  208  Pa.  634,  66  AtL  60);  but  aside 
from  the  admission  of  the  appellants  In  their 
pleadings  In  the  court  below.  If  the  question 
of  the  character  of  the  trust  had  been  there 
i  raised,  the  court  would  have  been  bound  to 
hold  that  it  was  dry  and  passive.  It  is  not 
to  be  saved  as  an  active  one  on  the  ground 
of  any  necessity  to  protect  a  married  woman 
or  a  spendthrift  child,  or  to  support  contin- 
gent remainders,  or  to  serve  any  other  use- 
ful and  lawful  purpose.  In  Carson  v.  Fuhs, 
131  Pa.  256,  18  Atl.  1017,  in  construing  a 
similar  deed,  we  said  what  we  now  repeat. 
"The  trustee  in  this  case  had  no  active 
duties  to  perform.  It  is  a  passive,  dry  trust, 
with  no  Interest  to  guard,  no  rights  to  pro- 
tect" The  conveyance  to  Mitchell  is  there- 
fore, as  the  court  below  correctly  held  In  its 
opinion  directing  Judgment  for  the  plaintiffs 
non  obstante  veredicto,  to  be  regarded  as 
though  It  had  been  "made  directly  to  Susan 
A.  McCormick  and  the  children  of  the  said 
Susan  A.  McCormick  on  her  body  begotten 
and  to  be  begotten  by  her  husband,  the  said 
'William  A.  McCormick,  their  heirs  and  as- 
signs." The  question,  then,  is,  What  estate 
did  Mrs.  McCormick  take  under  the  deed? 
If  she  took  but  a  life  estate,  with  remainder 
to  her  children,  born  and  to  be  born  to  her 
said  husband,  William  A.  McCormick,  the 
.judgment  of  the  court  below  must  be  affirm- 
ed, for  the  statute  of  limitations  will  not  be- 
gin to  run  against  the  appellees  until  their 
right  of  possession  accrues  upon  the  death 
of  their  mother. 

[2]  If  the  words  "and  the  children  of  the 
said  Susan  A.  McCormick"  are  words  of  lim- 
itation, the  estate  granted  to  her  was  an 
absolute  one  under  the  rule  In  Shelley's  Case, 
and  the  deed  from  herself  and  husband  to 
Sarah  Croup  passed  the  fee ;  but  these  words 
are  primarily  of  purchase,  and  not  of  limi- 
tation. To  refer  to  the  exhaustive  learning 
in  the  Innumerable  cases  In  which  this  rule 
has  been  announced  would  be  to  assume  that 
there  are  some  in  the  profession  who  are 
still  Ignorant  of  It  It  Is  sufficient  to  repeat 
what  was  said  In  Oyster  v.  Oyster,  100  Pa 
638,  45  Am.  Rep.  888:  "The  authorities  are 
uniform  that  'children'  Is  as  certainly  a 
word  of  purchase  as  'heirs  of  the  body'  are 
words  of  limitation.  Guthrie's  Appeal,  37 
Pa.  9;  Taylor  v.  Taylor,  63  Pa  481,  8  Am. 
Rep.  565.  This  Is  the  general  rule;  and  the 
exceptions  which  from  time  to  time  have 
been  recognised  do  not  Impair  the  rule  Itself. 
There  are  many  Instances  in  our  state  where 


'children'  has  been  held  to  be  a  word  of  lim- 
itation ;  but  in  all  of  them  such  construction 
was  clearly  In  accord  with  the  intent  of  the 
testators,  as  gathered  from  the  four  corners 
of  the  will,  as  when  'children'  has  been  used 
with  'heirs  of  the  body'  or  Issue'  as  its 
synonyms."  There  Is  nothing  in  the  deed  in 
the  present  case  which  In  any  degree  modi- 
fies, or  tends  to  modify,  the  primary  and  pre- 
sumptive meaning  of  the  word  "children,"  or 
to  indicate  that  the  appellees  were  to  take 
by  descent  from  their  mother,  as  her  heirs 
at  law,  and  not  as  purchasers  from  their 
father.  This  being  so,  the  Judgment  of  the 
court  below  rests  upon  an  unbroken  line  of 
cases  with  which  the  profession  are  so  fa- 
miliar that  a  citation  of  any  one  of  them  is 
hardly  called  for. 

The  grant  In  Coursey  v.  Davis,  46  Pa.  25, 
84  Am.  Dec.  519,  was  to  &  married  woman, 
"Mildred  Ann  Davis,  and  her  children  ex- 
clusively, and  their  heirs  and  assigns,  to 
have  and  to  hold  the  premises  to  the  said 
Mildred  Ann  Davis  and  to  her  children  ex- 
clusively, and  their  heirs  and  assigns."  In 
an  elaborate  and  exhaustive  opinion  by  Mr. 
Justice  Read,  in  which  he  collated  the  au- 
thorities both  In  England  and  In  this  state, 
in  order  to  ascertain  the  legal,  as  well  as  the 
natural,  meaning  of  the  words  used  to  de- 
scribe the  relation  of  the  mother  and  of  the 
children,  it  was  held  that  the  words  vested 
In  her  a  life  estate  only,  with  remainder  In 
fee  to  her  children  as  a  class,  so  that  those 
In  being  at  the  date  of  the  deed,  as  well  as 
those  subsequently  born,  would  be  entitled 
to  take  on  the  termination  of  the  life  estate 
at  her  death.  In  Wolford  v.  Morgenthal,  91 
Pa.  30,  decided  some  years  later,  and  not  to 
be  distinguished  in  principle  from  the  present 
case,  the  grantee  in  the  deed  was  Margaret 
Morgenthal,  a  married  woman,  and  the  con- 
veyance was  'in  trust  for  the  use  and  benefit 
of  Margaret  Morgenthal  and  her  heirs  for- 
ever— that  la,  the  children,  If  any,  begotten 
by  Frederick  Morgenthal — and  her  daughter, 
Elizabeth  Wire,  Is  to  be  made  equal,  to  be 
for  them  and  their  heirs  forever  after  the 
decease  of  Frederick  Morgenthal,  her  present 
husband."  The  habendum  was  "for  the  use 
and  benefit  of  the  said  Margaret  Morgenthal 
and  her  daughter,  Elizabeth  Wire,  and  the 
children  begotten  by  the  said  Frederick  Mor- 
genthal, if  any,  upon  the  body  of  the  said 
Margaret  Morgenthal,  his  wife."  The  ques- 
tion before  the  court  was  as  to  the  estate 
taken  by  Margaret  Morgenthal  and  the  chil- 
dren, respectively ;  and  it  was  held  that  the 
mother  took  a  life  estate,  with  the  remainder 
in  fee  to  the  children  as  a  class,  and  opened 
to  let  in  those  after  born.  The  deed  in 
Hague  v.  Hague,  161  Pa  643,  29  Ati.  261,  41 
Am.  St  Rep.  900,  was  to  "Sarah  Jane  Hague 
and  her  children,"  and  it  was  held  that  the 
grant  was  of  a  life  estate  to  the  mother,  with 
remainder  in  fee  to  the  children  as  a  class, 
which  included  those  born  after  the  delivery 
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of  the  deed.  In  Crawford  ▼.  Forest  Oil  Co., 
208  Pa.  5,  57  Atl.  47,  the  devise  was  to  a 
son  "and  to  his  children,"  and  the  same  rul- 
ing was  made.  Vide,  also,  Elliott  v.  Diamond 
Coal  ft  Coke  Co.,  230  Pa.  423,  79  AtL  708; 
Vaughan's  Estate,  230  Pa.  554,  79  Atl.  750. 

As  the  questions  raised  by  the  appellants 
have  long  been  settled  against  them,  the 
judgment  is  affirmed. 


FIRST  NAT.  BANK  OF  NEW  CASTLE  v. 
CITY  OF  NEW  CASTLE. 

(Supreme  Court  of  Pennsylvania.    Jan.  6, 
1913.) 

Municipal  Corporations  (|_902*)— Crbctit- 
ioatjss  or  iNDRBTEDNESs—TKAsaraB— Rep- 
resentation bt  Offickbs. 

Where  a  city  treasurer,  without  authority, 
executes  in  the  city's  name  a  promissory  note 
to  a  bank,  reciting  that  he  has  deposited  cer- 
tificates or  indebtedness  of  the  city  as  collateral 
security,  the  bank  cannot  recover  against  the 
city  on  the  certificates  of  indebtedness  inde- 
pendently of  the  note,  where  they  had  been 
indorsed  in  blank  by  the  original  holders,  and 
there  was  nothing  to  show  that  they  were  the 
individual  property  of  the  treasurer;  the  pre- 
sumption in  such  case  being  that  the  bank 
knew  that  the  certificates  were  the  property  of 
the  city,  which  the  treasurer  had  no  author- 
ity to  pledge. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  I  1887;  Dec.  Dig.  { 
902.»] 

Appeal  from  Court  of  Common  Pleas,  Law- 
rence County. 

Action  of  assumpsit  by  the  First  National 
Bank  of  New  Castle  against  the  City  of 
New  Castle  on  certificates  of  indebtedness. 
From  a  judgment  for  defendant,  plaintiff 
appeals.    Affirmed. 

On  a  motion  for  a  new  trial  and  for  judg- 
ment for  plaintiff  non  obstante  veredicto, 
Oalbreath,  P.  J.,  filed  the  following  opinion 
in  the  court  of  common  pleas: 

"The  matters  for  consideration  arising  on 
the  pending  motions,  as  well  as  out  of  the 
exceptions  taken  on  part  of  plaintiff  during 
the  progress  of  the  trial,  may  be  reduced  to 
three  classes,  namely:  First  The  instruc- 
tions of  the  court  as  to  the  inferences  to  be 
drawn  by  the  jury  from  the  nature  of  the 
transaction  upon  which  the  plaintiff  came  in- 
to possession  of  the  certificates  of  indebted- 
ness sued  upon.  Second.  The  admission  of 
the  testimony  of  the  payees  mentioned  in 
said  certificates  as  to  the  circumstances  of 
their  payment  and  by  whom  paid.  Third. 
The  admission  of  evidence  tending  to  show 
that  after  and  about  the  time  of  the  trans- 
action in  question  the  city  treasurer  was 
paying  out  of  the  city  treasury  large  num- 
bers of  certificates  of  indebtedness,  direct  to 
the  holders  thereof,  and  not  upon  warrants 
first  obtained  therefor  from  the  city  con- 
troller. 

"The  pending  suit  arose  out  of  a  transac- 
tion between  the  plaintiff  bank  and  John 


Blevlns,  then  treasurer  of  the  city  of  Se* 
Castle,  on  September  19,  1888,  which  was  u 
writing,  and  Is  as  follows:  "New  Castle,  Pi_ 
Sept  19,  189a  $5,431.49.  Four  months  aft- 
er date,  for  value  received,  I  hereby  promi* 
to  pay  to  the  First  National  Bank  of  Ncv 
Castle,  Penn'a,  or  order,  at  said  bank  fifij 
four  hundred  thirty-one  ft  49/100  dollan 
with  Interest  at  the  rate  of  6  per  cent  per 
annum  after  due,  having  deposited  with  saK 
bank  as  collateral  security  for  the  paymes: 
of  this  note,  and  also  as  collateral  secunn 
for  all  other  present  or  future  demands  C 
any  and  all  kinds  of  the  said  bank  agains 
the  undersigned  due  or  not  due,  or  that  cnj 
be  hereafter  contracted,  including  any  ir- 
dorsement  made  or  that  In  future  may  t* 
made  by  me,  the  following  property,  via.:  Sec 
dries  cert's  of  indebtedness  of  city  of  Ne> 
Castle,  Pa-,  for  $5,431.49  and  interest.'  Tb» 
obligation  was  signed,  'City  of  New  Cast> 
John  Blevlns,  Treasurer.' 

The  contract  thus  made  was  without  au- 
thority from  the  city  of  New  Castle,  lb* 
amount  of  this  note  was  placed  to  the  credit 
of  Blevlns,  as  city  treasurer,  in  said  bank 
On  January  7,  1899,  and  before  the  said  noir 
fell  due,  Blevlns  died  The  city  of  New  Cas- 
tle refused  to  pay  'the  note,  and  thereupon 
the  bank  brought  suit,  not  on  the  note,  tar. 
on  the  implied  obligation  of  the  city  to  paj 
for  money  advanced  to  the  city  said  which 
went  into  its  treasury.  On  appeal  to  tt* 
Supreme  Court  it  was  held  that  there  conic 
be  no  recovery,  under  the  circumstances  of 
that  case,  Blevlns  being  a  defaulter,  as  dtr 
treasurer,  at  the  time  he  effected  the  loar. 
in  consequence  of  which  no  consideration 
passed  to  the  city;  and,  further,  that  as  a 
ministerial  officer  of  the  city  he  could  not  b. 
any  event  impose  liability  on  the  city  in  tbr 
manner  by  which  he  had  sought  to  do  sv. 
See  224  Pa.  285,  78  AtL  831,  182  Am.  St 
Rep.  779.  Thereupon  the  present  suit  was 
instituted,  not  upon  the  implied  obligation  of 
the  city  to  pay,  nor  yet  upon  the  note  whki 
was  the  basis  of  the  transaction,  but  on  the 
certificates  of  indebtedness  which  were  pledg- 
ed as  security  for  the  note.  These  certifi- 
cates were  Indorsed  in  blank  by  the  holder* 
thereof,  and  in  that  form  were  delivered  tj 
Blevlns,  as  city  treasurer,  to  the  bank.  Tt* 
promise  to  pay  and  the  pledge  of  the  collat- 
eral were  part  and  parcel  of  the  same  coc- 
tract  There  is  nothing  in  the  form  of  tt' 
contract  to  indicate  that,  while  the  not? 
was  made  by  John  Blevlns,  treasurer,  tt* 
pledge  of  the  collateral  contained  in  ti< 
same  writing  was  by  John  Blevlns  Individ 
ually.  Had  the  Indorsement  on  the  certifi- 
cates been  to  him  in  his  Individual  right,  tlu- 
reasonable  Inference  following  their  deliver^ 
as  collateral,  would  have  been  that  he  n.< 
pledging  his  own  property.  In  the  absence, 
however,  of  any  such  indorsement,  the  only 
index  of  the  character  In  which  he  held  thee 
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la  found  In  the  capacity  in  which  he  pledged 
them  to  the  bank,  which  he  did  over  the  sig- 
nature, 'City  of  New  Castle,  John  Blevlns, 
Treasurer.'  There  Is  nothing  whatever,  ei- 
ther in  the  form  of  the  contract  entered  into 
with  the  bank,  or  In  the  form  of  the  indorse- 
ment, to  indicate  individual  ownership  of  the 
certificates.  Under  the  circumstances  there 
was  no  means  of  knowing  how  he  held  them, 
except  the  manner  in  which  he  disposed  of 
them. 

"If  it  be  said,  however,  that  the  certificates 
were  negotiable  and  passed  by  delivery,  yet 
this  does  not  relieve  the  dlfllculty.  That  they 
therefore  came  into  possession  of  Blevlns  as 
his  own  property  is  a  non  sequltur,  and  the 
assumption  that  they  did  so  is  met  by  the 
fact  that  he  pledged  them  expressly  in  his 
capacity  as  city  treasurer.  Besides  this,  the 
certificates  did  not  pass  to  the  bank  by  de- 
livery alone,  but  by  delivery  under  the  writ- 
ten agreement  contained  in  the  note.  The 
delivery  followed  and  took  on  the  character 
of  the  agreement 

"Nor  can  it  be  said,  we  think,  that  the 
bank  was  an  innocent  purchaser,  without  no- 
tice that  the  certificates  did  not  belong  to 
Blevlns  In  his  own  right.  The  bank  was  not 
dealing  with  John  Blevlns,  the  individual, 
but  with  him  as  city  treasurer,  assuming  to 
act  for  the  city  and  in  its  name.  In  that 
way,  and  In  no  other,  he  sought,  not  only  to 
Impose  the  liability,  but  also  to  pledge  the 
security.  The  officers  of  the  bank  made  no 
inquiry  as  to  the  ownership  of  the  security, 
or  as  to  the  authority  of  the  treasurer  to 
pledge  it,  although  the  very  form  and  nature 
of  the  transaction  were  sufficient  to  put  them 
on  their  inquiry.  Having  failed  to  do  so,  we 
think  they  cannot  be  heard  to  say  that  they 
believed  themselves  to  have  been  dealing  with 
him  in  any  other  character  than  that  which 
he  was  expressly  holding  out  at  the  time. 

"In  view  of  these  considerations  we  deemed 
It  the  duly  of  the  court  to  say  to  the  jury 
that  they  not  only  could,  but  should,  infer 
that  Blevlns  held  the  certificates  and  turned 
them  over  to  the  bank  in  his  capacity  as  city 
treasurer,  unless  there  was  evidence  that, 
notwithstanding  the  form  of  the  transaction, 
they  were  his  own  property,  paid  for  with 
his  own  money,  and  the  Jury  were  Instructed 
to  this  effect  The  suggested  Inference 
seemed  a  necessary  one  from  the  nature  of 
the  transaction,  and  we  think  there  was  no 
evidence  In  the  case  sufficient  to  negative  or 
turn  It  aside.  The  only  thing,  seemingly, 
relied  upon  by  the  plaintiffs  with  this  end 
In  view  was  the  possession  of  the  certificates 
by  Blevlns.  But,  as  already  said,  In  the 
absence  of  any  Indorsement  to  him,  the  char- 
acter in  which  he  held  them  was  evidenced 
alone  by  the  character  in  which  he  disposed 
of  them. 

"At  the  trial  the  court  was  asked  by  plain- 
tiffs counsel  to  strike  out  the  testimony  of 
the   defendant's    witnesses,    who    were   the 


original  holders  of  the  certificates,  as  to  their 
payment  These  witnesses  testified  that  they 
went  to  the  city  treasurer's  office  and  re- 
ceived payment  directly  at  the  hand  of 
Blevlns,  the  city  treasurer,  and  without  any 
warrant  They  also  testified  that  he  went  to 
a  vault  or  safe,  brought  out  a  small  box,  and 
took  from  it  the  money  with  which  payment 
was  made.  There  was  also  testimony  on  the 
part  of  other  witnesses  tending  to  show  that 
this  was  the  place  In  which  he  kept  the  city 
funds.  This  testimony  tended  to  corroborate 
and  strengthen  the  presumption  growing  out 
of  the  transaction  Itself  that  the  certificates 
had  been  in  fact  paid  out  of  city  funds. 
And  whilst  it  is  true  that  the  bank,  so  far 
as  the  evidence  goes,  did  not  have  actual 
knowledge  of  these  things,  yet  the  fact  that 
they  were  dealing  with  the  city  treasurer 
was  sufficient  to  have  put  them  on  their  in- 
quiry as  to  whether  he  owned  the  securities 
in  his  own  right  and,  if  not  then  whether 
all  the  precedent  steps  necessary  to  support 
his  authority  as  city  treasurer  in  negotiating 
them  had  been  taken.  We  are  not  convinced 
that  there  was  error  in  receiving  or  refusing 
to  strike  out  the  testimony  of  these  witnesses. 

"The  same  thing  may  be  said,  we  think, 
of  the  evidence  tending  to  show  that  at  and 
for  a  considerable  time  before  the  transaction 
in.  question  Blevlns,  as  city  treasurer,  was 
paying  out  of  the  city  treasury  large  numbers 
of  certificates  of  indebtedness  direct  to  the 
holders,  without  first  requiring  a  warrant 
from  the  city  controller.  That  these  were 
paid  out  of  city  funds  Is  evidenced  from  the 
fact  that  it  was  his  custom,  after  having 
made  payment  to  obtain  warrants,  payable 
to  himself  as  city  treasurer,  for  the  certifi- 
cates so  paid  by  him.  These  seemed  bo  nu- 
merous that  it  might  almost  be  said  to  have 
been  the  custom  of  his  office  at  that  time. 

The  extent  to  which  and  the  time  during 
which  this  was  carried  on  tended  to  cor- 
roborate the  defendant's  contention,  based  on 
the  nature  of  the  transaction  itself  and  on 
the  fact  of  direct  payment  made  to  the  hold- 
ers of  the  certificates  in  suit  that  these  had 
been  in  fact  paid  for  out  of  the  city  funds. 
The  fact  that  no  warrants  appear  to  have 
been  turned  in  for  these  particular  certifi- 
cates makes  It  evident  that  after  payment  by 
the  treasurer  they  were  retained  by  him  un- 
til delivered  to  the  bank.  The  objection 
that  the  bank  had  no  knowledge  of  the  man- 
ner of  doing  business  in  the  treasurer's  office 
Is  answered  by  the  fact  that  in  dealing  with 
the  city  treasurer,  who  was  assuming  to  act 
for  the  city,  the  duty  of  Inquiry,  not  only  as 
to  his  authority,  but  as  to  all  the  material 
matters  entering  into  the  transaction,  became 
Imperative;  and  notice  must  be  assumed  of 
all  those  things  which  inquiry  would  have 
discovered,  Including  the  manner  in  which  he 
came  into  possession  of  the  certificates,  and 
whose  they  were. 

"It  is  unnecessary  to  cite  any  authority, 
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other  than  the  decision  of  the  Supreme  Court 
In  the  former  suit  between  the  same  parties, 
to  sustain  the  position  that,  If  the  certificates 
in  question  were  the  city  property,  Blevlns 
had  no  authority,  as  city  treasurer,  to  pledge 
them  In  any  event,  much  less  as  security  for 
an  illegal  contract 

"Under  the  undisputed  evidence  in  the 
case,  we  think  no  other  verdict  could  be  sus- 
tained than  that  which  was  rendered  by  the 
jury.  In  fact,  If  the  note  which  contained 
the  contract  of  the  parties,  and  which 
showed  the  nature  of  the  transaction,  had 
been  placed  in  evidence  by  the  plaintiff,  with- 
out further  evidence  than  was  produced  upon 
the  trial  on  part  of  plaintiff,  but  embracing 
It  all,  we  think  it  would  have  been  the  duty 
of  the  court  to  enter  a  compulsory  nonsuit. 
But  as  the  note  did  not  appear  In  evidence 
until  offered  by  the  defendant,  it  was  neces- 
sary to  dispose  of  the  case  by  verdict 
If,  however,  the  note  itself  was  such  as  to 
necessarily  defeat  the  plaintiff's  claim,  the 
question  of  the  admission  of  other  evidence 
complained  about  becomes  Unimportant,  and, 
even  if  erroneous,  as  we  think  It  was  not,  it 
was  nevertheless  harmless. 

"For  these  reasons,  the  motion  for  new 
trial  is  overruled,  as  is  also  the  motion  for 
Judgment  non  obstante  veredicto." 

Argued  before  FELL,  C.  J,  and  BROWN, 
POTTER,  STEWART,  and  MOSCHZI8KER, 
JJ. 

C.  H.  Akens,  of  Akens,  and  Wilklson, 
Lockhart  &  Chambers  and  B.  A.  Wlnternltz, 
all  of  New  Castle,  for  appellant  James  A 
Gardner,  City  Sol.,  and  Robert  K.  Aiken, 
both  of  New  Castle,  for  appellee. 

BROWN,  J.  On  September  19,  1808,  John 
Blevlns,  now  deceased,  was  treasurer  of 
the  city  of  New  Castle.  On  that  day  he 
negotiated  a  loan,  in  the  name  of  the  city, 
from  the  First  National  Bank  of  New  Cas- 
tle, where  he  kept  his  account  as  city  treas- 
urer. The  amount  of  the  loan  was  $ 5,431.49, 
and  he  executed  and  delivered  to  the  bank 
a  note,  of  which  the  following  is  the  mate- 
rial part:  "New  Castle,  Pa.,  Sept  19,  1898. 
$6,431.49.  Four  months  after  date,  for  value 
received,  I  hereby  promise  to  pay  to  the 
First  National  Bank  of  New  Castle,  Penn'a, 
or  order,  at  said  bank  fifty-four  hundred 
thirty-one  &  49/100  dollars,  with  Interest  at 
the  rate  of  6  per  cent  per  annum  after  due, 
having  deposited  with  said  bank  as  collateral 
security  for  the  payment  of  this  note,  and  also 
as  collateral  security  for  all  other  present  or 
future  demands  of  any  and  all  kinds  of  the 
said  bank  against  the  undersigned  due  or  not 
due,  or  that  may  be  hereafter  contracted, 
Including  any  indorsement  made  or  that  in 
future  may  be  made  by  me,  the  following 


property,  vis. :  Sundries  certs  of  tadebtedras 
of  city  of  New  Castle,  Pa,  for  $5,431-49.  an* 
Interest"  The  obligation  was  signed,  "iTr- 
of  New  Castle,  John  Blevlns,  Treasurer" 
This  contract  or  loan  was  made  'without  c« 
knowledge  of  the  city,  and  without  any  i* 
thority  from  it;  but  the  bank,  after  •_» 
death  of  Blevlns,  who  was  a  default*: 
brought  suit  against  it  for  money  advueri 
to  it,  and  there  was  a  recovery  In  the  eozr. 
below.  On  appeal  by  the  city  the  judgoes: 
against  it  was  reversed,  for  reasons  to  be 
found  in  the  opinion  of  this  court  In  Fir* 
National  Bank  v.  New  Castle,  224  Pa.  IV. 
73  AtL  331,  132  Am.  St  Rep.  779.  But-*- 
quently  this  action  was  Instituted  by  ::- 
bank  on  the  certificates  of  lndebtedm*- 
which  bad  been  pledged  by  Blevlns  as  colla:- 
eral  security  for  the  note. 

These  certificates  had  been  Issued  by  tie 
city  for  municipal  improvements,  and  ver> 
indorsed  in  blank  by  the  original  holders. 
In  this  form  they  were  delivered  by  Blerim. 
as  city  treasurer,  to  the  bank.  Nothing  on  tie 
face  of  the  note  made  by  him  as  city  treas- 
urer indicated  that  the  collateral  which  be 
thus  pledged  was  his  individual  property, 
and  the  bank,  in  taking  the  certificates  fro 
him  in  pursuance  of  the  writing,  Is  presnx--' 
to  have  known,  as  the  learned  trial  juda 
correctly  held,  that  they  were  the  propertr 
of  the  city;  for  he  undertook  to  pledge  t£#c 
as  Its  treasurer,  but  without  any  authority 
whatever  from  it  to  do  so.  On  the  tria] 
these  certificates  were  offered  In  evidence  ty 
the  plaintiff  without  the  accompanying  note, 
which  showed  how  they  had  been  pleds*-! 
If  the  wbole  transaction  had  appeared  In  the 
presentation  of  plaintiff's  case  by  the  pro- 
duction of  the  note,  the  defendant's  motin 
for  a  nonsuit  could  not  have  been  denied:  Ut 
nothing  was  developed  by  the  plaintiff  to 
rebut  the  presumption  of  ownership  ap- 
pearing from  the  note  Itself. 

The  contention  of  the  appellant  as  to  the 
negotiability  of  the  certificates  is  1m materia'., 
in  view  of  the  notice  of  ownership  in  then 
appearing  from  the  note,  which  the  city,  in 
its  defense,  offered  In  evidence.  At  the  dose 
of  the  testimony  binding  Instructions  for  the 
return  of  a  verdict  in  favor  of  the  defendant 
would  have  been  proper;  for  nothing  shorn 
by  the  plaintiff  In  rebuttal  repelled  the  pre- 
sumption of  Its  knowledge  of  the  ownership 
of  the  certificates. 

The  reasons  why  all  of  the  assignments  of 
error  should  be  overruled  are  so  forcibly 
stated  In  the  well-considered  opinion  of  the 
learned  trial  Judge,  refusing  a  new  trial  and 
judgment  for  the  plaintiff  non  obstante  vere- 
dicto, that  we  cannot  profitably  add  anythtnt 
to  it 

On  that  opinion  let  the  judgment  be  af- 
firmed.   It  is  so  ordered. 
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COMMONWEALTH  ex  rel.  PALMER  v.  SAM- 
UEL. 

(Supreme  Court  of  Pennsylvania.     Jan.  6, 
1913.) 

L  Municipal  Corporations  (S  149*)— Om- 
cebs— Term  of  Office— Assessors. 

In  a  city  of  the  third  class,  the  term  of 
iffice  of  an  assessor,  chosen  at  the  February 
election  in  1910,  ends  on  the  first  Monday  in 
December,  1911,  under  the  schedule  of  constitu- 
ional  amendments  adopted  in  1909;  and  a  va- 
:ancy  is  created  to  be  filled  at  the  municipal 
ilection  in  November,  1911. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {§  327-332;  Dec  Dig. 
I  149.*] 

t.  Municipal  Corporations  (I  49*)— Offi- 
cers— '  'Assessors.  ' ' 

The  word  "assessors,"  in  the  constitution- 

il  amendment  of  1909  (P.  L.  954),  relating  to 

the   term   of  office  of  certain  officers,  is  not 

confined  to  election  assessors,  but  includes  city 

>r  property  assessors. 
[Ed.   Note. — For  other  cases,,  see  Municipal 

Corporations,  Cent  Dig.  §§  134-137;   Dec.  Dig. 

\  49.* 
For  other  definitions,  see  Words  and  Phrases, 

col.  1,  p.  566.] 

Appeal  from  Court  of  Common  Pleas,  Law- 
rence County. 

Quo  warranto  by  the  Commonwealth  on 
the  relation  of  Harvey  L  Palmer  against  Da- 
vid Samuel  to  try  title  to  office.  From  a 
Judgment  for  defendant,  plaintiff  appeals. 
Affirmed. 

Argued  before  FULL,  C.  J.,  and  BROWN, 
POTTER,  STEWART,  and  MOSCHZIS- 
KER,   JJ. 

C.  H.  Akens,  of  New  Castle,  for  appellant 
Robert  K.  Aiken  and  George  T.  Weingartner, 
both  of  New  Castle,  for  appellee. 

MOSCHZISKER,  J.  The  appellant  correct 
ly  states  the  question  Involved:  "Does  the 
term  of  office  of  an  assessor  in  a  city  of  the 
third  class,  chosen  at  the  February  election 
in  1910,  end  on  the  first  Monday  of  Decem- 
ber, 1911,  under  the  schedule  for  the  amend- 
ments to  the  Constitution  adopted  lu  1909, 
so  as  to  create  a  vacancy  in  the  office  to  be 
filled  at  the  municipal  election  in  November, 
1911,  or  does  his  term  ran  to  the  first  Mon- 
day of  December,  1913?"  The  relator  was 
elected  property  assessor  in  the  city  of  New 
Castle  on  the  third  Tuesday  of  February, 
1910,  and  claims  that  his  term  does  not  ex- 
pire until  1913.  The  respondent  was  elected 
to  the  same  office  at  the  municipal  election  In 
November,  1911. 

The  schedule  to  the  constitutional  amend- 
ments of  1909  (P.  L  954)  provides,  inter  alia, 
"In  the  case  of  officers  elected  by  the  people, 
all  terms  of  office  fixed  by  acts  of  assembly 
at  an  odd  number  of  years  shall  each  be 
lengthened  one  year,"  and,  "In  the  year  one 
thousand  nine  hundred  and  ten  the  munici- 
pal election  shall  be  held  on  the  third  Tues- 
day of  February,  as  heretofore ;  but  all  offi- 
cers chosen  at  that  election  to  an  office  the 


regular  term  of  which  is  two  years,  and  also 
all  election  officers  and  assessors  chosen  at 
that  election,  shall  serve  until  the  first  Mon- 
day of  December  in  the  year  one  thousand 
nine  hundred  and  eleven.  All  officers  chosen 
at  that  election  to  offices  the  term  of  which 
is  now  four  years,  or  is  made  four  years  by 
the  operation  of  these  amendments  or  this 
schedule,  shall  serve  until  the  first  Monday 
of  December  in  the  year  one  thousand  nine 
hundred  and  thirteen." 

The  relator  contends  that  the  word  "asses- 
sors" contained  in  the  schedule  must  be  limit- 
ed and  construed  to  mean  "election  or  assist- 
ant assessors";  further  that  his  term  was 
"fixed  by  act  of  assembly  at  an  odd  number 
of  years";  that  it  was  "lengthened  one  year" 
by  the  schedule ;  that  he  was  an  officer  "cho- 
sen at  the  February  election'  in  1910  to  an 
office  the  term  of  which  was  made  four  years 
by  the  operation  of  the  amendments  of  this 
schedule";  and  that  he  is  therefore  entitled 
to  "serve  until  the  first  Monday  of  December, 
1913";  while  the  respondent  contends  that 
the  word  "assessors"  Included  not  only  "elec- 
tion or  assistant  assessors,"  but  also  "city  or 
property  assessors,"  and  that  the  term  of 
tie  relator  was  thereby  limited  to  expire  on 
the  first  Monday  of  December,  1911. 

[1,2]  In  disposing  of  these  contentions,  the 
learned  court  below  states :  "We  are  of 
opinion  the  people  meant  just  what  they 
plainly  said  regarding  assessors  elected  In 
February,  1910;  that  'assessors  chosen  at 
that  election  shall  serve  until  the  first  Mon- 
day of  December  in  the  year  1911.'  They 
did  not  attempt  to  limit  the  word  so  as  to 
mean  a  particular  kind  of  assessor,  but  said 
all  assessors  elected  in  February,  1J910,  shall 
serve  until  the  first  Monday  of  December, 
1911.  And  in  the  language  of  Etter  v.  Mc- 
Afee, 229  Pa.  315,  78  Atl.  275,  we  may  say : 
'It  is  not  for  the  courts  to  say  that  the  peo- 
ple did  not  mean  what  is  so  plainly  said  in 
the  amendment  to  the  Constitution,  which  by 
their  votes  was  adopted  in  1909.'  In  order 
to  sustain  the  claims  of  the  relator,  it  is 
necessary  to  read  into  the  schedule  for  the 
amendments  to  the  Constitution  some  limit- 
ing or  qualifying  word  so  as  to  make  the 
word  'assessor'  mean  some  particular  kind  of 
assessor;  and  this  we  decline  to  do.  -  We  are 
of  opinion  that  the  relator's  term  of  office 
expired  on  the  first  Monday  of  December, 
1911,  and  the  respondent  rightfully  holds  the 
office  of  city  assessor."  The  conclusion  reach- 
ed by  the  court  below  is  in  accord  with  the 
trend  of  our  decisions.  No  other  parts  of 
the  constitutional  amendments  or  the  sched- 
ule thereto  throw  any  light  upon  the  use  of 
the  word  "assessors,"  In  the  part  of  the 
schedule  under  consideration,  which  would 
Justify  a  court  in  qualifying  it  by  the  word 
"election,"  and  thus  limit  its  meaning.  'In 
construing  *  *  •  the  Constitution  we  are 
not    at    liberty    *    *    *    to   supply    words 
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omitted,  In  order  to  work  out  a  thought  which 
the  people  themselves  had  the  opportunity  to 
give  expression  to,  had  they  so  desired." 
Commonwealth  v.  McAfee,  232  Pa.  36,  48,  81 
Atl.  83,  89.  While  It  Is  true  that  the  sched- 
ule provides  that  all  officers  chosen  to  offices 
at  the  February  election  of  1910,  the  term  of 
which  "Is  made  four  years  by  the  operation 
of  this  amendment  or  this  schedule,"  shall 
serve  until  1913,  yet  this  provision  follows 
Immediately  after  the  prior  one,  especially 
concerning  "assessors."  Under  these  circum- 
stances, both  reason  and  the  applicable  rules 
of  construction  dictate  that  the  specific  pro- 
visions as  to  assessors  must  control  such 
offices,  and  the  general  provision  shall  apply 
to  other  offices  not  otherwise  specifically  pro- 
vided for. 

We  are  not  convinced  that  error  was  com- 
mitted by  the  learned  court  below  In  deter- 
mining this  case.  The  assignment  Is  overrul- 
ed, and  the  judgment  Is  affirmed  at  the  cost 
of  the  appellant 


McCUNB  v.  PITTSBURGH  &  BALTIMORE 
COAL  CO. 

(Supreme  Court  of  Pennsylvania.    Jan.  6, 
1913.) 

1.  Watebs  and  Wateb  Courses  (J  67*)— 
Pollution  or  Stream— Liability  in  Dam- 
ages. 

Where  mine  water  is  diverted"  from  its 
natural  course  by  one  operating  a  coal  mine 
on  bis  own  land,  and  Is  discharged  into  a 
stream  of  pure  water,  which,  by  reason  of  its 
higher  elevation,  does  not  form  the  natural 
drainage  of  the  mine,  the  landowner  Is  liable  in 
damages. 

WEd.  Note. — For  other  cases,  see  Waters  and 
ater  Courses,  Cent  Dig.  f  68;    Dec.  Dig.  { 
67.*] 

2.  Watebs  and  Water  Courses  ({  75*)  — 
Pollution  ot  Stbeam— Injunction. 

In  an  action  for  diverting  mine  water  from 
its  natural  outlet  and  discharging  it  into  a 
stream  of  pure  water  not  forming  the  natural 
drainage  of  the  mine,  unless  it  is  clearly  shown 
that  it  is  impracticable  to  discharge  the  water 
in  any  other  way.  or  that  the  expense  would 
substantially  deprive  the  mineowner  of  the  use 
of  his  property,  further  pollution  of  the  stream 
will  be  enjoined. 

WEd.  Note.— For  other  cases,  see  Waters  and 
ater  Courses,  Cent  Dig.  §  66;   Dec.  Dig.  | 

Appeal  from  Court  of  Common  Pleas, 
Westmoreland   County. 

Bill  by  James  McCune  against  the  Pitts- 
burgh A  Baltimore  Coal  Company.  Decree 
for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

Doty,  P.  J.,  filed  the  following  opinion  In 
the  court  of  common  pleas: 

"Findings  of  Fact 

"(1)  The  plaintiff  is  the  owner  of  a  tract 
of  land  in  Hempfleld  township,  containing 
about  150  acres,  which  has  been  used  for 
farming  purposes,   and  which   has  thereon 


erected  farm  buildings.  The  cool  underl- 
ing said  tract  of  land,  at  a  depth  of  :i 
feet,  la  now  owned  by  the  Keystone  Cci 
Company,  some  of  which  coal  has  bee 
mined  and  carried  away. 

"(2)  Prior  to  June,  1908,  there  flowed  t 
stream  of  pure  water  through  the  said  tn» 
of  land,  which  stream  was  used  for  ordits^ 
agricultural  purposes,  and  which  furnish^ 
the  only  supply  of  water  to  the  farm,  except 
what  was  obtained  from  a  well  at  the  bas 
and  a  spring  at  the  house. 

"(8)  That  the  defendant  corporation  is  At 
owner  of  a  large  tract  of  coal  nnderly-K 
lands  in  the  same  township  of  HempfcM. 
and  for  some  years  has  been  mining'  and  it- 
moving  said  coal  from  two  mines,  known  a 
Edna  No.  1  and  Edna  No.  2,  which  ton 
mines  are  not  connected  in  any  way  thread 
the  seam  of  coal.  The  entry  to  No.  1  is 
by  means  of  a  drift  and  the  operation  t 
No.  2  is  by  means  of  a  shaft  The  met 
entry  of  Edna  No.  1  extends  In  the  dnv 
tion  of  Edna  No.  2,  and  at  the  time  tfs 
testimony  was  taken  had  reached  a  pot: 
about  1,500  feet  from  the  mining  operation 
In  No.  2. 

"(4)  The  mine  water  of  Edna  No.  1  Is  k: 
discharged  at  the  opening  of  said  mine,  bo: 
naturally  follows  the  entry,  and,  if  not  ar- 
rested, would  flow  by  force  of  gravity  to  &t 
terminus  of  the  entry,  even  if  projected  bt< 
the  workings  of  Edna  No.  2.  Prior  to  l*f 
the  water  from  Edna  No.  1  was  pumped  t> 
the  surface  of  the  Croushore  farm  from  i 
point  in  the  entry  about  1,600  feet  from  is 
opening,  and  the  water  thus  brought  to  tt« 
surface  went  into  a  stream  which  does  roc 
flow  through  plaintiff's  land.  In  June,  19fr 
after  said  entry  had  been  further  projected 
the  defendant  made  a  bore  hole  about  3W 
feet  deep  on  the  Gongaware  farm,  and  it 
the  bottom  of  the  bore  hole  dug  a  "sump.' 
into  which  was  collected  by  gravity,  aid 
from  the  advanced  workings  by  pumps,  al 
the  mine  water  of  Edna  No.  1,  which  water 
since  that  time  has  been  pumped  to  the  sur- 
face and  discharged  into  a  tributary  of  tbs 
stream  which  flows  through  plaintiff's  latd 

"(5)  That  before  the  water  of  the  mine 
was  assembled  and  discharged  as  alread? 
found,  the  water  of  the  stream  rnnnin* 
through  plaintiff's  land  was  ordinarily  pure 
and  fit  for  farm  use,  and  contained  nothisc 
Injurious  to  plant  life.  The  water  of  the 
stream,  after  mixing  with  said  mine  water. 
Is  unfit  for  domestic  or  farm  use  and  de- 
structive of  vegetation. 

"(6)  That  the  defendant  has  secured  tbe 
right  to  sink  the  bore  hole  and  to  discharge 
the  mine  water  on  tbe  Gongaware  surface, 
and  when  the  water  is  thus  discharged  tt 
flows  naturally  Into  the  stream  running 
through  plaintiff's  land. 

"(7)  That  the  bore  hole  on  the  Qongawan 
farm  is  not  the  natural  outlet  for  the  mine 
water  of  Edna  No.  1;  that  the  sump  Is  dm 
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at  tile  lowest  point  in  defendant's  tract  of 
coal;  that  the  water  Is  lifted  300  feet  from 
;  the  sump  to  tbe  surface ;  that  the  stream 
into  which  the  water  is  forced  is  over  200 
feet  higher  than  the  coal  under  the  bore 
hole ;  and  that  it  is  practicable  to  carry 
on  the  operations  in  defendant's  mines  with- 
out diverting  tbe  natural  now  of  the  mine 
water  to  the  substantial  Injury  to  the  plain- 
tiff. 

"Conclusions  of  Law. 

[1]  "(1)  One  operating  a  coal  mine  on  his 
own  land  is  liable  in  damages,  where  it  ap- 
pears that  the  mine  water  is  diverted  from 
its  natural  outlet  and  by  artificial  means 
raised  to  the  surface  and  discharged  into  a 
stream  of  pure  water,  which,  by  reason  of 
Its  higher  elevation,  does  not  form  the  nat- 
ural drainage  of  the  mine. 

[2]  "(2)  That  under  such  circumstances, 
unless  it  be  clearly  shown  that  the  natural 
conditions  make  it  Impracticable  to  discharge 
the  water  In  any  other  way,  or  that  the  'ex- 
pense of  so  doing  would  be  so  great  as  to 
substantially  deprive  the  owner  of  the  mine 
of  the  use  of  his  property,  an  action  can  be 
maintained,  and  an  injunction  will  lie  to 
prevent  the  further  pollution  of  such  stream. 

"(3)  That  as  tbe  evidence  fails  to  show 
that  It  Is  impracticable  otherwise  to  dis- 
charge the  mine  water,  or  that  the  expense 
of  so  doing  would  deprive  the  defendant  of 
tbe  use  of  Its  own  property,  the  plaintiff  Is 
entitled  to  tbe  injunction  prayed  for. 

"Discussion. 

"There  has  been  no  undue  haste  in  this 
matter.  The  bill  of  complaint  was  filed 
July  23,  1908;  the  testimony  was  taken  in 
March,  1909;  the  matter  was  argued  one 
year  later  in  March,  1910;  and  the  papers, 
with  briefs  of  counsel,  were  not  presented 
to  the  court  until  October,  1911.  The  long 
delay  was  partly  due  to  an  Impression  that 
tbe  parties  themselves  might  be  able  to  ad- 
just the  matters  involved,  without  requir- 
ing an  adjudication  by  the  court  But  no 
agreement  has  been  reached,  and  the  court 
is  asked  to  determine  tbe  matter. 

"Tbe  testimony  is  voluminous,  but  when 
carefully  examined  there  will  be  found  few 
material  facts  in  dispute.  The  facts  deemed 
essential  appear  In  the  findings  of  fact,  su- 
pra, and  in  addition  answers  have  been  given 
to  numerous  requests  for  findings  of  fact  on 
behalf  of  both  parties.  The  situation  Is 
about  this :  The  parties  own  adjoining  prop- 
erties; the  defendant  a  large  tract  of  coal; 
the  plaintiff  the  surface  of  a  farm  of  about 
150  acres.  The  defendant  for  six  or  seven 
years  has  been  mining  and  removing  coal  by 
means  of  two  operations  which  have  no 
physical  connection,  and  which  are  known 
as  Edna  No.  1,  a  drift  mine,  and  Edna  No. 
2,  a  shaft  mine.  The  mine  water  from  Ed- 
na No.  1,  although  a  drift  mine,  is  not  dis- 
charged at  the  mouth  of  the  entry.     Prior 


to  1908  the  mine  water  was  collected  in  a 
sump  and  pumped  to  the  surface  of  tbe 
Gongaware  farm,  and  thus  discharged  into 
a  different  watershed  from  that  in  which 
the  plaintiff's  farm  Is  situate.  That  after 
1908  the  mine  water  from  Edna  No.  1  was 
assembled  by  gravity  and  by  means  of 
pumps  from  the  advanced  workings  in  a 
sump  at  the  bottom  of  a  bore  hole  and 
pumped  to  the  surface  of  the  Gongaware 
farm,  and  the  water  thus  discharged  flows 
naturally  into  a  tributary  of  a  stream  which 
runs  through  plaintiff's  farm.  That  the  wa- 
ter at  the  Gongaware  bore  hole  is  lifted  300 
feet  from  the  sump  to  the  surface,  and  thus 
finds  Its  way  into  the  stream  through  plain- 
tiff's farm,  which  stream  is  about  200  feet 
higher  than  the  coal  at  the  bottom  of  the 
bore  hole,  and  by  reason  of  such  discharge 
of  mine  water  the  said  stream  Is  rendered 
about  useless  for  domestic  or  farm  purposes. 

"Thus  far  there  is  substantial  agreement 
But  at  this  point  tbe  trouble  begins,  because 
the  parties  radically  differ  as  to  two  Impor- 
tant propositions  of  fact  The  plaintiff  in- 
sists and  asks  us  to  find,  in  the  fourteenth 
request  that  'there  Is  an  entirely  feasible  and 
practicable  method  of  treating  the  so-called 
mine  water,  whereby  the  hurtful  ingredients 
thereof  may  be  neutralized.' 

"On  the  other  hand,  the  defendant,  in  the 
seventh  request  asks  the  court  to  find  'that 
there  Is  no  evidence  in  this  case  that  a  prac- 
tical and  reliable  system  for  that  purpose 
could  be  devised  or  made  available  for  the 
removal  of  the  deleterious  Ingredients  In  the 
water  of  this  mine.'  Such  contention  gives 
rise  to  one  of  the  difficult  problems  in  the 
case.  Each  side  is  satisfied  with  calling  a 
single  witness  on  this  proposition.  The  two 
differ  In  their  statements  of  fact  and  in  the 
deductions  which  they  make.  It  does  not 
appear  that  the  cost  of  erecting  a  treatment 
plant  is  unreasonable.  The  witnesses  do  not 
differ  widely  as  to  the  cost  of  the  plant  But 
there  is  a  wide  difference  in  their  estimates 
of  the  cost  of  operation.  Taking  the  testi- 
mony of  Alex  Potter,  the  cost  of  maintaining 
the  plant  would  not  Impose  an  undue  burden 
on  the  defendant  On  the  other  hand,  H.  F. 
Newman  estimates  that  it  would  cost  over 
$200  per  day  to  operate  a  treatment  plant 
which  would  remove  the  hurtful  Ingredients 
from  the  water.  Both  witnesses  are  well 
qualified,  but  like  doctors  and  other  ex- 
perts, radically  differ  In  their  opinions.  It 
is  true  that  the  burden  is  fairly  on  the  de- 
fendant not  to  show  that  it  is  impracticable 
to  free  the  mine  water  from  Injurious  prop- 
erties, but  to  demonstrate  with  reasonable 
satisfaction  that  it  is  not  practicable  to  mine 
its  coal  so  as  to  avoid  the  injury  of  which 
plaintiff  complains.  A  careful  examination 
of  the  testimony  shows  that  the  witness  for 
plaintiff  does"  not  take  into  consideration  all 
the  Items  of  expense;  and  It  would  appear, 
therefore,  that  he  has  underestimated  the 
cost    It  would  seem  also,  on  the  other  hand, 
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that  the  cost  of  operation  la  somewhat  ex- 
aggerated. 

"The  evidence  Is  not  clear  and  satisfactory 
as  to  whether  a  treatment  plant  would  be 
practicable.  It  is  shown,  however,  that  no 
such  plant  Is  in  actual  operation  at  any 
coal  mine.  If  required  here,  It  would  be  the 
first  and  only  one  of  Its  kind.  To  Impose 
such  a  burden  in  view  of  the  evidence  sub- 
mitted would  seem  to  be  unreasonable.  •  The 
sulphur  and  other  injurious  Ingredients  can 
readily  be  removed  from  the  mine  water. 
There  is  an  exact  formula  for  the  purpose. 
Treatment  plants  are  very  common  in  the 
western  part  of  the  state.  On  the  Tough 
river  and  elsewhere  such  plants  are  erected 
by  municipalities,  manufacturing  establish- 
ments, and  railroad  companies,  in  order  to 
render  river  water  fit  for  use  in  boilers  and 
for  domestic  purposes.  It  does  seem  strange 
that  such  operations  are  feasible  in  the  pub- 
lic works  and  impracticable  at  the  mines. 
And  it  also  seems  to  be  a  strange  condition 
that  allows  the  mine  owners  to  pollute  the 
streams  and  imposes  the  burden  of  purifying 
the  water  upon  those  who  from  necessity 
must  use  it  for  industrial  and  domestic  pur- 
poses. Such  condition  is  not  likely  to  con- 
tinue, unless  It  be  demonstrated  that  the  ne- 
cessity of  protecting  a  great  industry  abso- 
lutely requires  it  It  is  possible  that  by 
legislation  or  by  complaint  on  the  part  of  the 
commonwealth,  as  in  Commonwealth  v.  Rus- 
sell, 172  Pa.  606,  33  AU.  709,  the  rule  will  be 
declared  that  for  the  public  welfare  the 
streams  of  the  state  must  be  saved  from  pol- 
lution. 

"But  on  account  of  the  unsatisfactory  evi- 
dence, as  already  pointed  out,  this  court  does 
not  feel  justified  in  requiring  the  defendant 
to  Install  a  treatment  plant,  and  thereby  im- 
pose on  it  a  burden  which  is  not  borne  by 
any  other  coal  company.  An  effort  was  made 
by  way  of  cross-examination  to  show  the 
profit  to  defendant  in  Its  operation  at  Edna 
Nos.  1  and  2.  Such  inquiry,  after  objection, 
was  not  permitted.  Nor  would  it  be  helpful 
to  know  the  profit  on  a  ton  of  coal.  The  cost 
of  production  and  the  selling  price  constant- 
ly vary.  It  is  in  evidence  that  the  margin 
of  profit  Is  small,  and  that  the  coal  produc- 
ed is  in  competition  with  coal  from  other 
mines  in  the  region.  Even  taking  the  lowest 
estimate  of  the  cost  of  treatment,  the  defend- 
ant company  would  be  placed  at  an  immense 
disadvantage  with  competitors  who  are  not 
required  to  install  a  treatment  plant. 

[2]  "The  parties  also  differ  as  to  whether 
it  is  practicable  to  drain  the  mine  in  a  way 
to  avoid  injury  to  plaintiff's  land.  The  evi- 
dence does  show  that  it  was  necessary  to 
make  some  change  about  1908  in  the  pump- 
ing system ;  that  the  method  in  use  was  In- 
adequate to  relieve  the  mine  from  water; 
that  the  mine  inspector  directed  the  removal 
of  the  pipes  from  the  entries;  that  a  change  | 


was  necessary  and  urgent,  In  order  to  kec; 
the  mine  in  operation  and  give  the  ite 
steady  employment ;  that  at  the  time  of  £* 
location  of  the  sump  and  pumps  at  the  ben 
hole  on  the  Gongaware  farm  that  point  to 
found  suitable  for  the  purpose;  and  tiii 
since  such  change  the  mining  operations  1ht~ 
not  been  Interrupted  by  the  accumulation  .' 
water. 

"But  as  to  the  proposition  whether  it  i 
practicable  to  otherwise  drain  the  mine,  tie 
evidence  is  neither  clear  nor  convincing,  A» 
the  burden  is  on  the  defendant.  It  sb-x  - 
show  with  reasonable  clearness  that  its  ms* 
cannot  be  properly  operated  without  injcrr 
to  the  plaintiff's  land.  All  agree  that  ut 
mine  must  be  relieved  of  water  If  the  col 
operation  is  to  be  continued.  Unless  ti-trs 
be  some  sufficient  reason,  the  water  shoo.' 
be  taken  out  at  the  natural  outlet.  There  a 
no  satisfactory  evidence  to  show  that  It  wouM 
be  more  dangerous  or  more  expensive  to  tfcj 
discharge  the  water  of  this  mine.  On  tt« 
question  as  to  whether  it  would  be  practwu 
to  pump  the  water  at  some  point  wt.i 
would  do  no  injury  to  plaintiff,  we  have  it* 
testimony  of  two  witnesses  only.  These  «■:■ 
nesses  testify  that  It  would  be  impractical 
to  so  drain  the  mine,  but  the  reasons  assay- 
ed do  not  clearly  justify  the  opinion  they  ex- 
press. It  is  alleged  that  the  connection  of 
the  two  operations  would  drown  out  E<i:~ 
No.  2 ;  that  No.  2  has  all  the  water  It  ci- 
handle;  that  No.  2  would  have  to  ban-1; 
the  water  just  the  same  as  No.  1;  that  £ 
would  take  a  large  pumping  establishment ; 
and  that  it  is  a  question  whether  any  ri;'-: 
to  go  through  there,  as  far  as  the  safety  of 
the  property  goes,  as  well  as  the  safety  of 
the  employes.  When  the  defendant  under- 
takes to  divert  the  natural  flow  of  water  aiJ 
to  cast  it  upon  higher  ground,  to  the  injury 
of  another,  it  should  make  it  clear  that  the 
physical  conditions  in  the  mine  make  it  dan- 
gerous or  Impracticable  to  do  otherwise.  Ttt 
testimony  does  not  establish  either  proposi- 
tion. 

"The  questions  of  fact  which  have  been 
under  discussion  seem  important,  and  yet 
perhaps,  as  the  law  stands,  It  may  not  be  es- 
sential to  determine  whether  It  Is  practice  K« 
to  otherwise  drain  the  mine,  or  not;  wheth- 
er it  Is  feasible  to  free  the  water  of  Injuri- 
ous Ingredients.  The  facts  have  been  deter- 
mined, however,  as  the  evidence  seems  m 
justify.  The  other  facts  involved  are  not  in 
dispute.  The  water  is  assembled  In  the  mine 
at  a  point  which  Is  much  lower  than  the  sur- 
face of  plaintiff's  land.  Some  of  the  water 
is  thus  collected  by  means  of  pumps,  and.  If 
not  Interfered  with,  Its  natural  flow  would 
not  In  any  way  Injure  the  plaintiff's  prop- 
erty. 

[1]  "Under  the  facts  in  this  case  and  un- 
der the  authorities  as  we  understand  them, 
our  duty  seems  to  be  a  plain  one.     Unless 
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this  case  be  clearly  an  exception,  the  maxim, 
'Sic  utere  tuo  ut  alienum  non  lredas,'  aptly 
called  the  'Golden  Rule,'  applied  to  business 
transactions,  must  apply  and  control.  And 
this  principle,  as  all  the  authorities  declare, 
always  applies  whenever,  In  the  use  of  one's 
own  property,  any  substantial  and  avoidable 
Injury  is  done  to  the  property  of  another. 
It  does  not  apply,  of  course,  where,  in  the 
natural  and  reasonable  use  of  one's  own  prop- 
erty, some  trifling  inconvenience  or  annoy- 
ance results  to  another.  The  principle  there 
is :  'Qui  jure  suo  utitur  neminem  laedlt.'  Ex- 
amples of  the  application  of  the  latter  princi- 
ple are  found  in  Harvey  v.  Coal  Co.,  201  Pa. 
63,  50  Atl.  770,  88  Am.  St  Rep.  800,  and  oth- 
er cases  along  that  line. 

"The  Injury  here  is  substantial.  It  is  idle 
to  talk  about  it  as  a  trifling  annoyance  or 
mere  inconvenience.  The  stream  through 
plaintiff's  farm  is  rendered  useless  for  farm 
purposes,  and  it  is  shown  In  the  testimony 
that  the  discharge  of  the  mine  water  is  de- 
structive of  vegetation.  The  pollution  of  the 
only  stream  of  pure  water  running  through 
the  farm  is  a  serious  and  substantial  injury. 

"It  is  earnestly  contended,  however,  that 
such  injury  is  damnum  absque  injuria,  and 
such  contention  is  based  on  Penna.  Coal  Co. 
v.  Sanderson,  113  Pa.  128,  6  Atl.  453,  57  Am. 
Rep:  445.  This  case  has  been  much  discuss- 
ed and  at  times  apparently  misunderstood. 
The  essential  facts  are  that  the  coal  com- 
pany in  mining  its  coal  caused  the  mine  wa- 
ter to  flow  into  a  brook,  and  thereby  worked 
injury  to  a  lower  riparian  owner;  that  the 
brook  was  the  natural  outlet  for  the  water  of 
the  mine;  that  the  water  for  several  years 
had  been  discharged  by  gravity;  that  aft- 
erwards a  shaft  was  sunk,  and  the  water 
was  pumped  to  the  surface  and  discharged 
into  the  same  stream,  which  had  already 
been  polluted.  It  was  emphasized  in  the 
opinion  of  the  court  that  there  could  be  no 
responsibility  in  damages  for  the  water 
which,  by  mere  force  of  gravity,  ran  out  of 
the  drifts  and  found  its  way  into  Meadow 
brook.  And  as  to  the  water  which  was 
pumped  it  was  said:  'The  pollution  of  a 
clear  stream  might  inflict  an  injury  for 
which  damages  would  be  reasonable,  but  we 
cannot  see  how  damage  could  be  estimated 
for  the  pollution  of  a  stream  which  had  al- 
ready become  foul  from  other  causes  for 
which  the  law  gave  no  remedy.'  All  that  the 
case  decides,  therefore,  is  that  an  owner  of 
coal  lands  can  mine  his  coal  in  the  usual 
and  ordinary  way,  and  in  such  operation  al- 
low the  water  as  it  comes  from  the  mine  to 
flow  naturally  into  a  stream  of  pure  water, 
without  liability  to  a  lower  riparian  owner 
for  the  pollution  of  the  stream;  and  that 
such  operator  can  in  a  shaft  operation  pump 
mine  water  to  the  surface  and  allow  it  to 
seek  its  natural  outlet,  without  liability  for 
damage,  if  the  water  of  the  stream  be  al- 
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ready  polluted.  That  this  is  the  extent  to 
which  the  exception  to  the  general  rule  has 
been  carried  in  the  Sanderson  Case  is  re- 
peatedly declared  by  the  Supreme  Court  in 
subsequent  cases.  Thus,  in  Robertson  v. 
Coal  Co.,  172  Pa.  566,  572,  33  Atl.  706,  it  is 
said:  The  question  presented  in  that  case 
was  whether,  as  between  owners  of  land  ly- 
ing along  a  stream,  the  owner  of  the  upper 
tract  may  open  mines  upon  his  land,  when 
the  drainage  therefrom  must  necessarily  pol- 
lute the  stream  and  render  it  unfit  for  use 
by  the  lower  owner.  *  *  *  It,  notwith- 
standing the  exercise  of  reasonable  care  and 
precaution,  injury  was  unavoidable,  such  in- 
jury would  not  sustain  an  action  for  dam- 
ages. Within  the  lines  thus  stated  Coal  Co. 
v.  Sanderson  is  an  authority.  *  *  *  This 
court  is,  however,  not  disposed  at  present  to 
modify  the  rule  of  the  Sanderson  Case  as  it 
is  stated  above.'  Then  in  Hlndson  v.  Mar- 
kle,  171  Pa  138,  144,  33  Atl.  74,  75,  this  lan- 
guage is  found:  'That  was  the  mere  flowage 
of  natural  water  which  was  discharged  by 
natural  and  irresistible  forces,  necessarily 
developed  in  the  act  of  mining  prosecuted  in 
u  perfectly  lawful  manner.'  And  in  the  opin- 
ion of  the  court  in  the  case  of  Sullivan  v. 
Steel  Co.,  208  Pa.  540,  540,  57  Atl.  1065,  1068 
(66  L.  R.  A.  712),  it  is  said:  'The  changed 
conditions  brought  about  by  the  appellee 
have  not  resulted  from  the  development  and 
natural  use  and  enjoyment  of  its  own  prop- 
erty, as  was  the  situation  in  Penna.  Coal  Co. 
v.  Sanderson,  113  Pa.  126  [6  Atl.  453,  57  Am. 
Rep.  445],  the  doctrine  of  which  case  has 
never  been  and  never  ought  to  be  extended 
beyond  the  limitations  put  upon  it  by  its  own 
facts.* 

"The  whole  question  then  Is  whether  the 
Sanderson  Case  controls  here.  As  that  case 
introduces  an  'extreme  exception  to  the  gen- 
eral rule'  (Porter,  J.,  in  Commonwealth  v. 
Emmers,  33  Pa.  Super.  Ct  151,  158),  it 
should  have  no  application,  unless  the  case 
in  hand  presents  the  same  conditions,  and 
especially  so  when  we  are  admonished  that 
the  doctrine  of  that  case  never  ought  to  be 
extended  beyond  the  limitations  put  upon  it 
by  its  own  facts.  The  cases  are  alike  in  one 
.particular.  Here  the  mine  water  is  pumped 
to  the  surface.  In  the  Sanderson  Case,  at 
the  time  of  complaint,  the  water  was  like- 
wise lifted  by  pumps.  But  in  other  essential 
particulars  the  cases  are  unlike.  In  one 
ease  the  stream  was  already  polluted  with- 
out fault  of  the  coal  company,  and  that  fact 
was  deemed  important,  as  in  the  opinion  we 
find:  'If  the  stream  was  already  corrupted 
by  the  water  which  flowed  from  the  tunnels, 
or  if  that  water  was  sufficient  of  itself  to 
corrupt  it,  so  as  to  render  it  useless  for  do- 
mestic purposes,  the  water  which  was  pump- 
ed, as  an  Independent  cause  of  action,  would 
occasion  an  injury  without  damage.'  The 
real,  substantial  injury  there  was  occasioned 
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by  the  natural  flow  of  the  water  from  the 
mine.  And  the  court  said  that :  'It  Is  clear 
that  for  the  consequences  of  this  flow,  which, 
by  the  mere  force  of  gravity,  naturally,  and 
without  any  fault  of  the  defendants,  carried 
the  water  into  the  brook  and  thence  to  the 
plaintiffs  pond,  there  could  be  no  responsi- 
bility in  damages  on  the  part  of  the  defend- 
ants.' It  is  plain,  therefore,  that  the  two 
cases  are  radically  different  The  stream 
through  plaintiff's  farm  was  undeflled  prior 
to  1908.  The  mine  water,  which  has  render- 
ed it  unfit  for  domestic  use,  does  not  flow 
naturally  and  by  mere  force  of  gravity  from 
the  mine ;  but  said  water  is  assembled  part- 
ly by  means  of  pumps  not  at  the  lowest  point 
in  defendant's  seam  of  coal,  and  then  elevat- 
ed 300  feet  to  a  point  on  the  surface,  from 
which  it  finds  its  way  to  the  stream  on 
plaintiff's  land  160  feet  higher  than  the 
seam  of  coal. 

"If  the  doctrine  of  the  Sanderson  Case  la 
not  to  be  extended,  as  we  are  admonished 
by  the  Supreme  Court,  It  Is  clear  that  we 
have  no  right  to  give  It  application  here. 
The  cases  are  unlike  in  nearly  every  essential 
particular.  If  the  remedy  sought  is  to  be 
denied,  this  court  must  go  far  beyond  the 
Sanderson  Case  and  hold  that  a  mine  owner 
can  divert  the  natural  flow  of  the  water  in 
the  mine,  raise  it  artificially  to  the  surface, 
and  thereby  destroy  a  pure  stream  of  water 
on  higher  ground.  The  principle  involved  is 
of  far-reaching  consequence.  The  exception 
Introduced  In  the  Sanderson  Case  has  re- 
sulted hi  the  pollution  of  nearly  every  stream 
In  the  western  end  of  the  state,  and  it  has 
become  a  serious  problem  how  to  obtain  pure 
water  sufficient  to  supply  the  Inhabitants. 
In  Robertson  v.  Coal  Co.,  172  Pa.  666,  672, 
33  Atl.  706,  there  was  almost  a  suggestion 
that  at  some  future  time  the  rule  of  the  San- 
derson Case  would  be  modified  as  It  was  em- 
phasized that  at  that  time  the  court  was  not 
disposed  to  modify  the  rule.  It  is  intimated, 
however,  in  Commonwealth  v.  Bmmers,  227 

U.  S. ,  33  Sup.  Ct  151,  57  L.  Ed. ,  and 

declared  In  Commonwealth  v.  Russell,  172  Pa. 
606,  83  Atl.  709,  that  the  Sanderson  Case 
does  not  control  where  public  rights  are  in- 
volved. 

"The  case  in  hand  concerns  only  individual 
rights,  and  if  clearly  within  the  Sanderson 
Case  the  plain  duty  would  be  to  dismiss  the 
bill.  But,  as  already  shown,  the  conditions 
are  not  identical,  and  the  exception  to  the 
general  rule  is  not  to  be  extended.  A  prima 
fade  case  would  have  been  made  out  for 
plaintiff  by  showing  that  a  stream  of  pure 
water  flowing  through  his  land  was  polluted 
by  the  action  of  defendant  in  pumping  mine 
water  from  a  lower  level.  Under  such  cir- 
cumstances an  action  would  lie  under  the 
maxim  sic  utere.  The  burden  then  undoubt- 
edly would  be  on  defendant  to  show  that 
the  natural  use  of  his  property  made  such 


injury  unavoidable.  The  case  did  not  p> 
ceed  exactly  along  such  lines ;  bat  no  mis? 
how  it  proceeded,  the  burden  remains  on  £• 
defendant  to  show  that  the  injury  was  k 
to  be  avoided  by  reasonable  care  and  a 
penditure.  And  fortunately  we  are  not  «:• 
out  a  rule  in  the  matter,  as  In  PfeUFer  • 
Brown,  165  Pa.  267,  30  Atl.  844,  44  Am.  I: 
Rep.  660,  It  is  declared  that  If  damage  en 
be  prevented  short  of  expense  which  vxr-'. 
be  a  substantial  deprivation  of  the  use  t 
one's  own  property  it  is  an  injnria  which  *•: 
sustain  an  action.  The  injury  complained  i 
here  could  be  prevented  in  one  of  three  wv? 
First,  by  an  opening  at  a  lower  level,  wbii 
would  furnish  a  natural  drainage  for  & 
mine.  There  was  no  attempt  to  show  Ox 
this  was  impracticable,  or  that  it  would  re- 
pose an  unreasonable  expenditure.  All  tte: 
we  have  on  this  proposition  is  the  suggest::; 
of  counsel  'that  the  place  of  the  develops*^ 
of  a  coal  property  is  controlled  by  the  eat- 
ditlons  upon  the  surface,  the  convenient  lo- 
cation of  a  railroad,  the  ownership  of  sir- 
face  lands  by  the  companies  or  lndivkhiij 
engaged .  in  developing  the  coal,  and  otlvf 
causes  may  also  contribute;  and  ft  is  - 
doubt  true  that  in  opening  this  mine  the  de- 
fendant considered  all  of  the  conditions  «;- 
parent  at  that  time,  and  adopted  the  locate 
for  the  opening  for  the  removal  of  the  etc 
Which  was  best  adapted  for  that  porpmt 
Even  if  it  were  established  by  testimony  tta: 
the  location  adopted  for  the  opening-  was  her. 
adapted  for  that  purpose,  it  would  seem  t: 
fall  short  of  the  rule  declared  In  Pfeiffer  t. 
Brown,  supra,  and  would  fail  to  lift  the  bv- 
den  which  rests  on  the  defendant. 

"The  remaining  methods  of  preventing  in- 
jury would  be  by  adopting  a  different  draii- 
age  for  the  mine  water,  or  by  purificatio- 
after  the  water  is  brought  to  the  surface  it 
the  Oongaware  bore  hole.  As  to  the  Utter 
methods  and  the  contentions  thereon,  suffi- 
cient has  been  said  already. 

"The  defendant  has  failed  to  establish  tint 
the  injury  was  unavoidable,  or  to  prevent  it 
would  necessitate  such  expense  as  would  de- 
prive it  of  the  use  of  its  property.  There 
was  no  attempt  to  show  that  an  opeofcf 
which  would  afford  natural  drainage  for 
the  mine  water  was  impracticable,  and  tic 
evidence  fails  to  show  that  the  water  of 
Edna  No.  1  cannot  be  discharged  otherwise 
than  to  the  injury  of  plaintiff.  The  extra* 
exception  to  the  general  rule,'  which  w 
introduced  in  the  Sanderson  Case,  does  sot 
control,  because,  as  already  pointed  out,  the 
conditions  as  presented  in  the  two  cases  in 
unlike.  The  undoubted  tendency  of  later 
cases  is  to  limit  rather  than  extend  tie 
principle  of  that  case.  It  follows,  tben- 
fore,  that  the  general  rule  must  apply,  and 
that  the  defendant  must  use  its  own  proper- 
ty so  as  to  avoid  injury  to  the  plaintiff. 

"The  real  difficulty  is  the  case  is  presents! 
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:\t  this  point  The  prayer  of  the  bill  Is  that 
^  ne  defendant  *be  enjoined  from  pumping  and 

-  llscharging  the  waters  from  Its  mines  Into 
he  said  stream.'     If  such  injunction  were 

-  :o  take  effect  presently,  the  result  would  be 
ilsastrous.  The  loss  to  the  defendant  would 
be   out  of  all  proportion  to  the  injury  of 

-which  the  plaintiff  complains.    The  plaintiff's 

-  Injury  Is  substantial,  as  we  have  seen.  But 
•If  the  pumping  Is  to  cease  at  once  the  mine 

•  will  be  flooded,  and  it  would  be  bard  to  es- 
:  tiinate  the  damage  which  would  be  inflicted 
'on  defendant    In  equity,  a  decree  Is  of  grace, 

not  of  right  and  it  Is  not  granted  when 

-  greater  injury  Is  inflicted  than  by  leaving  the 
.party  to  seek  redress  In  a  court  of  law.    But 

here  it  is  clear  that  defendant  without  legal 
:  excuse,  is,  in  the  use  of  its  own  property,  do- 

-  ing  substantial  and  continuous  injury  to  the 
property  of  plaintiff.     A  single  action   of 

:  trespass  would  not  redress  the  Injury.    Re- 
■  peated  actions  would  likewise  become  oppres- 
sive and  bring  about  the  same  result  as  a 
;  decree  in  this  court    The  case,  however,  as 

•  stated  at  the  outset  has  proceeded  leisurely. 
The  parties,  for  some  reason,  have  not  been 
impatient  for  a  determination  of  the  matter. 
There  seems,  therefore,  to  be  no  occasion  for 
a  decree,  such  as  is  prayed  for,  to  take  ef- 
fect immediately,  and  having  regard  for  the 
rights  of  both  parties  such  decree  should  not 
be  made-  It  seems  clear,  however,  that  de- 
fendant under  the  circumstances,  has  no 
right  to  pollute  the  stream  which  flows 
through  plaintiff's  farm;  and,  without  right 
in  the  matter,  it  must  cease  within  a  reason- 
able time  to  discharge  the  water  of  its  mine 
into  the  said  stream.  It  is  not  easy  to  de- 
termine what  Is  a  reasonable  time,  as  no  evi- 
dence has  been  introduced  on  this  subject; 
but  unless  further  advised,  it  would  seem 
that  six  months  would  be  a  sufficient  time 
to  enable  defendant  to  arrange  for  some 
other  disposition  of  the  mine  water.  And,  so 
far  as  the  plaintiff  is  concerned,  it  must  be 
immaterial  whether  the  hurtful  Ingredients 
be  taken  from  the  water,  so  as  to  cause  no 
Injury  to  vegetation,  or  whether  the  water  be 
discharged  in  either  one  of  the  two  ways 
suggested." 

Argued  before  FELL,  O.  J.,  and  BROWN, 
MBSTREZAT,  POTTER,  EL.KIN,  STEW- 
ART, and  MOSCHZISKER,  JJ. 

James  S.  Moorehead  and  Robert  W.  Smith, 
both  of  Hollidaysburg,  for  appellant  Charles 
E.  Whltten,  Paul  H.  Gaither,  A.  G  Snively, 
and  W.  S.  Byers,  all  of  Oreensburg,  for  ap- 
pellee. 

PER  CURIAM.  We  concur  in  the  conclu- 
sion reached  by  the  learned  Judge  of  the 
common  pleas,  and  affirm  the  decree  entered. 
The  period  of  six  months  allowed  the  de- 
fendant by  the  decree,  within  which  it  is  re- 
quired to  cease  to  pollute  the  stream,  will 
commence  on  the  filing  of  this  opinion. 


THOMPSON  v.  CRAFT. 

(Supreme  Court  of  Pennsylvania.    Jan.  6, 
1913.) 

1.  Contracts  (|  152*)— Construction— Gen- 
eral Rules. 

In  construing  a  contract  a  word  will  not 
be  given  a  different  meaning  from  what  it  fair- 
ly and  ordinarily  imports,  unless  there  is  some- 
thing to  show  that  the  word  was  used  in  an 
unusual  sense. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent.  Dig.  gg  732,  733,  738;  Dec  Dig.  {  152.*] 

2.  Contracts  (|  168*)— Construction— Gen- 
eral Rules. 

A  word  not  plainly  inserted  by  mistake  or 
accident  in  a  contract  is  never  to  be  thrown 
out  entirely,  while  there  is  a  plain  and  natural 
construction  that  can  be  given  to  it  not  mani- 
festly destructive  of  the  general  intent  of  the 
sentence. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent  Dig.  f  734;   Dec.  Dig.  g  153.*] 

3.  Mines  and  Minerals  (g  55*)— Contracts 
—  Sale  of  Minerals  in  Land  —  "Abso- 
lute." 

Where  an  option  to  purchase  coal  under- 
lying land  provides  that  it  shall  be  void  if  the 
vendor's  wife  refuses  to  sign  the  deed,  and  an 
assignee  of  the  option  indorses  his  acceptance 
thereon,  whereupon  the  vendor  makes  an  in- 
dorsement accepting  notice  of  the  acceptance  of 
the  option  and  stating  that  the  contract  of  sale 
is  made  absolute,  and  the  receipt  of  $10  from 
the  assignee  on  account  of  the  purchase  money 
is  acknowledged,  the  term  "absolute"  indicates 
a  contract  in  direct  contradistinction  to  that 
created  by  the  option,  and  free  from  the  con- 
dition there  imposed. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  gg  163-186;  Dec.  Dig.  g 
55.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  p.  88;    voL  8,  p.  7660.] 

4.  Contracts  (g  245*)— Discharge— Subse- 
quent Agreement. 

Where  the  terms  of  a  contract  are  incon- 
sistent with  those  of  a  former  contract  be- 
tween the  same  parties,  relating  to  the  same 
subject-matter,  so  that  they  cannot  subsist  to- 
gether, the  later  contract  discharges  the  for- 
mer. 

[Ed.  Note.— For  other  cases,  see  Contracts. 
Cent  Dig.  gg  1129,  1180;   Dec.  Dig.  g  245.*] 

Appeal  from  Court  of  Common  Pleas, 
Greene  County. 

BUI  In  equity  by  Joslah  V.  Thompson 
against  John  S.  Craft  administrator  of  B.  L. 
Craft,  for  specific  performance.  From  a  de- 
cree dismissing  the  bill,  plaintiff  appeals. 
Reversed,  with  directions. 

Holt  P.  J.,  specially  presiding,  found  the 
facts  to  be  as  follows: 

"Findings  of  Fact 

"First  That  on  the  22d  day  of  March, 
1904,  and  for  several  years  prior  thereto,  iBl 
L.  Craft  was  the  owner  and  in  possession  of 
a  certain  tract  of  land  situate  in  Jefferson 
township,  Greene  county,  Pa.,  bounded  by  the 
lands  of  Jacob  Haver  and  others,  containing 
155  acres  and  61  perches. 

"Second.  That  on  the  22d  day  of  March, 
1904,  the  defendant  entered  into  a  contract 
In  writing  with  one  W.  F.  Flenniken  for  the 
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sale  and  conveyance  unto  the  said  Flennlken, 
his  heirs  and  assigns,  of  all  the  nine-foot  or 
river  vein  of  coat  in  and  under  the  said  tract 
of  land,  with  the  right  to  mine  and  remove 
all  and  every  part'of  the  same,  together  with 
certain  other  mining  privileges  specifically 
mentioned  in  the  said  contract,  at  and  for 
the  price  or  sum  of  $100  per  acre,  payable  as 
follows:  One-third  of  the  purchase  money 
at  the  time  of  making  and  delivery  of  the 
deed  for  said  land,  and  the  balance  in  two 
equal  annual  payments  from  the  date  of  the 
said  deed,  with  interest  at  the  rate  of  5  per 
cent  per  annum  on  the  deferred  payments, 
to  be  secured  by  a  mortgage  upon  the  prem- 
ises; the  said  article  of  agreement  contain- 
ing a  covenant  that,  'in  case  Mrs.  Craft  (who 
was  the  wife  of  the  said  B.  D.  Craft)  refuses 
to  sign  deed,  this  option  shall  be  null  and' 
void';  also  a  covenant  as  follows:  'It  is  ex- 
pressly understood  and  agreed  that,  If  the 
first  payment  aforesaid  Is  not  made  on  the 
2d  day  of  April,  A.  D.  1904,  or  within  five 
days  thereafter,  this  agreement  shall  be  con- 
sidered as  rescinded,  and  neither  party  shall 
be  bound  thereby.' 

"Third.  That,  while  the  said  instrument 
of  writing  is  in  form  a  contract  for  the  sale 
of  the  aforesaid  coal  and  mining  rights,  the 
parties  to  the  instrument  and  J.  V.  Thomp- 
son, the  assignee  of  the  interest  of  the  said 
Flennlken  in  said  contract,  treated  the  same 
as  an  option  for  the  purchase  of  the  said 
coal,  mining  privileges,  etc. 

"Fourth.  That  on  the  17th  day  of  Decem- 
ber, 1004,  the  said  B.  I*  Craft  extended  the 
aforesaid  agreement  or  option  to  purchase 
said  coal  and  mining  rights,  in  writing,  on  the 
back  of  said  contract  or  option,  as  follows: 

"  'I  hereby  renew  and  extend  the  foregoing 
option  to  January  15,  1005.  Witness  my 
hand  and  seal  this  17th  day  of  Dec.  1904. 
[Signed]  B.  I*  Craft' 

"Fifth.  That  prior  to  January  15,  1905, 
and  during  the  time  the  said  agreement  of 
March  22, 1904,  was  a  valid  and  subsisting  con- 
tract between  W.  F.  Flennlken  and  the  said 
B.  I*  Craft,  the  said  Flennlken  called  upon 
the  plaintiff  and  offered  to  sell  the  coal,  min- 
ing rights,  eta,  described  in  said  agreement 
to  the  said  Thompson;  but  no  agreement  of 
purchase  and  sale  was  then  consummated. 

"Sixth.  That  the  said  B.  I*  Craft,  on  or 
about  February  4,  1905,  after  the  first  ex- 
tension of  said  option  or  contract  had  ex- 
pired, being  still  the  owner  in  fee  and  in  pos- 
session of  the  said  lands,  addressed  a  letter 
to  the  plaintiff  and  delivered  the  same  to  the 
said  Flennlken,  who.  in  turn,  delivered  the 
same,  together  with  an  abstract  of  title  of 
the  said  lands  of  the  defendant  to  the  plain- 
tiff ;  the  following  being  a  copy  of.  the  said 
letter: 

"'J.  V.  Tomson — Sir:  Sende  you  the  ab- 
strect  for  you  to  examon  if  it  all  rite  you 
can  have  the  cole  at  the  prise  and  turms  that 
Mr.  Flanlgan  shoed  to  you  If  your  not  sades- 


fide  with  it  you  can  returne  It  to  me  in 
days  also  If  you  except  it  I  want  it  to  u.  t 
a  copy  from.    B.  I*  Craft. 

'"P.  S. — the  note  of  the  Barnes  scrrg 
corns  so  neere  the  other  survaees  yon  -i 
have  to  take  it  as  the  abstract  canls  !■. .» a 
onely  makes  a  few  rods  dlfernes.  B.  U 
Craft' 

"Sixth.  That  prior,  to  January  15,  V'\ 
while  the  said  contract  of  March  22.  l>4 
was  a  valid  and  subsisting  contract  betv-rt 
W.  F.  Flennlken  and  Bt  L.  Craft,  the  s~J 
B.  I*  Craft  and  W.  F.  Flennlken  called  c?  t 
the  plaintiff  and  offered  to  sell  the  coal.  n.  --' 
lng  rights,  and  surface  privileges  desri  1 
in  the  said  agreement  of  March  22,  19>H.  ti 
the  plaintiff,  but  no  agreement  of  purchi-e 
and  sale  was  then  consummated. 

"Seventh.  That  the  abstract  aforesaid,  ex- 
hibited by  the  said  Flennlken,  together  «.-i  I 
the  defendant's  letter  written  on  or  «t>  t  ! 
February  4,  1905,  was  an  abstract  of  ".t  I 
coal  and   mining  rights  contained  In  si 
agreement  of  March  22, 1904;   and  the  n.-.u 
or  interest  proposed  to  be  sold  by  the  de.'.-c.  - 
ant  and  said  Flennlken  to  the  plaintiff  w» 
the  identical  rights  and  interests  descr.t--: 
in  the  said  contract  of  March  22,  1904— c 
other  words,   the  plaintiff  was   seeking  r 
purchase,  and  Flennlken  and  the  defends:.' 
were  offering  to  sell  to  the   plaintiff.  t*« 
rights  of  the  said  Flennlken,  as  evident 
by  the  said  contract  of  March  22,  1904. 

"Eighth.  That  on  February  6,  1903,  tit 
said  W.  F.  Flennlken,  In  writing-,  on  the  l«y» 
of  the  said  agreement  or  option  assigned  tt-. 
same  to  the  plaintiff;  the  said  assignmet: 
being  In  the  following  form: 

"  'February  6,  1905,  B.  L.  Craft  having  fcr 
letter  extended  the  within  option  to  J.  V 
Thompson  until  February  14,  1905,  for  Tahw 
received  I  hereby  assign  the  same  to  said  J. 
V.  Thompson,  and  acknowledge  receipt  o-' 
ten  dollars  thereon.  W.  F.  Fleanibx. 
[Seal.]' 

"Ninth.  That  on  the  same  day  .the  plaiottf 
gave  notice  to  the  defendant  in  writins.  •- 
the  back  of  said  contract  or  option  of  Si- 
acceptance  of  the  said  contract  or  option  of 
March  22,  1904,  as  extended  by  the  said  1«- 
ter  of  the  defendant  which  notice  of  ac- 
ceptance is  as  follows: 

"'B.  L.  Craft:  I  hereby  give  you  notice 
of  my  acceptance  of  within  option  as  p>r 
terms  therein,  in  accordance  with  your  let- 
ter of  February  4,  1905,  reviving:  and  ex- 
tending said  option  ten  days.  February  t, 
1905.    J.  V.  Thompson.    [Seal.]' 

"Tenth.  That  the  defendant  on  the  frS 
day  of  February,  1905,  accepted  notice  of  the 
said  acceptance,  In  writing,  also  indorse! 
upon  the  back  of  said  option  or  agreement 
of  March  22,  1904,  which  notice  is  in  the 
following  form: 

"  'February  6,  1905.  I  hereby  accept  n^ 
tice  of  the  acceptance  of  within  option  * 
contract  of  sale  Is  made  absolute  *  I  *c- 
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nowledge  receipt  of  ten  dollars  from  J.  V. 
'bompson  on  account  of  purchase  money, 
t.    L.    Craft     [Seal.]* 

"Eleventh.  That  the  only  agreement  that 
ras  made  between  the  plaintiff  and  the  de- 
endant,  concerning  any  interest  in  the  said 
oal  and  mining  rights,  was  that  extending 
o  the  plaintiff  the  said  option  or  agreement 
etween  Flenniken  and  the  defendant 

"Twelfth.  That  Mrs.  Craft,  the  wife  of 
he  defendant  has,  at  all  times  since  the 
late  of  the  said  contract  or  option  of  March 
!2,  1904,  refused  to  sign  or  execute  a  deed 
or  the  said  coal,  mining  rights,  and  privileg- 
es mentioned  in  Bald  instrument  of  writing. 
"Thirteenth.  That  the  defendant  in  good 
faith  endeavored  to  have  his  wife  sign  the 
leed  for  the  said  coal,  mining  rights,  etc., 
'or  the  purpose  of  conveying  the  same  unto 
,he  plaintiff,  and  that)  she  refused  to  sign  the 
same. 

"Fourteenth.  That  the  plaintiff,  through 
his  agent  or  attorney,  also  endeavored  to 
have  the  wife  of  the  defendant  sign  a  deed 
to  the  plaintiff  for  the  said  coal,  mining 
privileges,  etc.,  but  she  refused  to  execute 
the  same. 

"Fifteenth.  That  the  plaintiff  made  a  de- 
mand upon  the  defendant  for  a  deed  for  the 
said  coal,  mining  privileges,  etc.,  in  accord- 
ance with  the  terms  of  the  said  agreement 
or  option  of  March  22,  1804,  and  the  defend- 
ant refused  to  execute  and  deliver  a  deed 
therefor  to  the  plaintiff;  but  said  refusal  so 
to  convey,  on  the  part  of  the  defendant,  was 
because  of  the  refusal  of  the  wife  of  the  de- 
fendant to  join  in  the  deed  therefor. 

"Sixteenth.  That  the  defendant  was  at  all 
times  willing  to  execute  and  deliver  a  deed 
for  the  coal,  mining  privileges,  etc.,  to  the 
plaintiff,  provided  the  defendant's  wife 
would  sign  a  deed  therefor. 

"Seventeenth.    That   on   the    5th   day  of 
March,  1906,  the  plaintiff,  through  his  agent, 
tendered  to  the  defendant,  in  lawful  and  le- 
gal tender  money,  one-third  of  the  purchase 
money  for  the  said  coal,  mining  privileges, 
etc.,  at  the  price  of  $100  per  acre,  with  in- 
terest upon  the  whole  amount  at  6  per  cent 
from  February  6,  1905,  and  a  mortgage  for 
the  other  two-thirds  payable  in  two  equal 
annual  payments  with  interest  from  March 
1, 1906,  at  the  rate  of  5  per  cent  per  annum, 
as  provided  by  the  aforesaid  contract,  and 
at  the  same  time  presented  to  the  defendant 
a  deed  for  the  conveyance  of  the  said  coal 
and  mining  rights  by  the  defendant  to  the 
plaintiff,  and  requested  and  demanded  its 
execu.lon  and  delivery  by  the  defendant  to 
the  plaintiff;   but  the  defendant  declined  to 
accept  the  said  money  and  mortgage,  and 
refused  to  execute  and  deliver  a  deed  as  re- 
quested, and  still  refuses  either  to  accept 
the  purchase  money  tendered  or  to  execute 
and  deliver  a  deed  for  the  property;    but 
such  refusals,  as  aforesaid,  were  because  of 


the  refusal  of  the  wife  of  the  defendant  to 
sign  the  deed  for  the  aforesaid  coal,  etc. 

"Eighteenth.  That  the  plaintiff  has  always 
been  ready  and  willing  to  perform  his  part 
of  the  said  contract  of  March  22,  1904,  In 
accordance  with  the  terms  of  said  contract. 

"Nineteenth.  That  the  defendant,  before 
the  bill  in  this  case  was  filed,  tendered  to  the 
plaintiff  $10  in  legal  money,  together  with  in- 
terest thereon,  being  the  amount  of  purchase 
money  received  by  the  defendant  from-  the 
plaintiff  on  account  of  the  purchase  money 
for  the  said  coal,  mining  privileges,  eta,  but 
the  plaintiff  refused  to  accept  the  same. 

"The  court  held  that  the  contract  of  sale 
was  conditional  upon  the  consent  of  Mrs. 
Craft  to  sign  the  deed;  and,  as  she  had  re- 
fused to  sign  it,  the  contract  could  not  be 
enforced.  A  decree  was  accordingly  entered 
dismissing  the  MIL" 

Argued  before  BROWN,  POTTER,  EL- 
KTN,  STEWART,  and  MOSCHZISKER,  JJ. 

A  P.  Sllveus  and  W.  J.  Kyle,  both  of 
Waynesburg,  for  appellant  F.  W.  Downey, 
R.  F.  Downey,  Joseph  Patton,  and  C.  W. 
Waychoff,  all  of  Waynesburg,  for  appellee. 

STEWART,  J.  B.  I*  Craft,  against  whom 
the  bill  In  this  case  was  filed,  and  whose 
legal  representative,  since  the  former's  death, 
has  been  made  defendant  on  the  22d  of 
March,  1904,  by  sufficient  Instrument  in  writ- 
ing, granted  to  one  Flenniken  an  option  on 
certain  terms  for  the  purchase  of  coal  under- 
lying a  tract  of  land,  of  which  he  was  the 
owner,  containing  155  acres  and  61  perches, 
fully  described  In  the  grant  together  with 
mining  rights  In  connection  therewith.  The 
option  was  limited  to  15  days,  and  was  con- 
ditioned as*follows:  "In  case  Mrs.  Craft  re- 
fuses to  sign  deed,  this  option  shall  be  null 
and  void."  On  the  17th  of  December,  1904, 
Craft  renewed  and  extended  the  option  to 
the  15th  of  January,  1905,  and  again  fur- 
ther extended  it  to  the  14th  of  February, 
1905.  Within  the  period  covered  by  the  last 
extension,  on  the  6th  of  February,  1905,  Flen- 
niken assigned  his  Interest  in  the  option  to 
Thompson,  the  plaintiff,  by  indorsement 
thereon  as  follows:  "Feby.  6th,  1905.  B.  L. 
Craft  having  by  letter  extended  the  within 
option  to  J.  V.  Thompson  until  Feby.  14th, 
1905,  for  value  received  I  hereby  assign  the 
same  to  said  J.  V.  Thompson  it  acknowledge 
receipt  of  ten  dollars  thereon."  The  letter 
here  referred  to  from  Craft  to  Thompson  was 
without  date;  but  it  is  admitted  that  it  was 
written  on  the  4th  of  February,  and  its  con- 
tents show  conclusively  that  Craft  then  knew 
of  pending  negotiations  between  Flenniken 
and  Thompson  for  a  transfer  of  the  option. 
In  the  letter  Craft  advises  Thompson  that 
he  has  sent  him  an  abstract  of  the  title  to 
the  land  to  examine,  and  tells  him  that  If 
satisfied  with  It  he  can  have  the  coal  "at 
the  price  and  terms"  that  Mr.  Flenniken  had 
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shown  him,  and  asking  him,  In  case  of  ac- 
ceptance, that  the  abstract  be  returned  to 
him  within  10  days  for  the  purpose  of  copy- 
ing. Next  in  order  of  time  Is  the  following 
Indorsement  on  the  original  contract  signed 
under  seal  by  Thompson:  "B.  h.  Graft:  I 
hereby  give  you  notice  of  my  acceptance  of 
the  within  option  as  per  terms  therein  in 
accordance  with  your  letter  of  Feby.  4,  1905, 
reviving  and  extending  the  said  option  ten 
days."  Then  follows  the  indorsement  signed 
under  seal  by  Craft:  "Feby.  6, 1905.  I  here- 
by accept  notice  of  the  acceptance  of  the 
within  option  and  contract  of  sale  Is  made 
absolute  ft  I  acknowledge  receipt  of  ten  dol- 
lars from  J.  V.  Thompson  on  account  of  the 
purchase  money."  Thompson,  having  there- 
after tendered  to  Craft  the  purchase  money 
in  accordance  with  the  stipulated  terms,  de- 
manded the  conveyance  of  the  coal.  The 
conveyance  being  refused,  the  present  bill 
was  filed  to  compel  specific  performance  of 
the  contract 

The  facts,  as  we  have  stated  them,  all  ap- 
pear In  the  bill.  The  answer  denies  no  single 
material  averment,  but  seeks  to  Justify  the 
refusal  to  convey  on  the  ground  that  positive 
and  persistent  refusal  on  the  part  of  the  re- 
spondent's wife  to  join  in  the  conveyance  had 
rendered  the  contract  null  and  void  under 
Its  terms.  The  fact  here  asserted  in  regard 
to  the  wife's  refusal  was  not  questioned,  nor 
was  complicity  therein  on  the  part  of  the 
husband  charged.  Since  the  wife  was  not  a 
party  to  the  contract,  she  was  strictly  with- 
in her  rights  in  refusing  to  Join  in  the  con- 
veyance. The  most,  therefore,  that  could  be 
required  of  Craft  by  way  of  performance 
would  be  a  conveyance  of  the  property  sub- 
ject to  the  wife's  right  of  dower  therein. 
Such  conveyance  the  plaintiff  is  willing  to  ac- 
cept In  discharge  of  the  contract,  and  asks 
that  it  be  decreed  him.  This  much  he  is 
clearly  entitled  to,  unless  the  condition  In 
the  original  contract  stands  in  his  way.  This 
states  the  only  question  in  the  case.  In  de- 
termining it,  recourse  must  first  be  had  to 
the  contract  as  written.  If  that  be  intelligi- 
ble and  unambiguous,  Inquiry  ends  there,  for 
the  sole  purpose  of  inquiry  is  to  ascertain 
the  Intention  of  the  parties;  the  law  pre- 
suming that  they  meant  Just  what  they  said. 
The  contract  we  are  here  dealing  with  in- 
cludes several  Instruments  or  writings  writ- 
ten at  different  times,  but  all  parts  of  a 
whole,  and  hence  are  to  be  taken  and  con- 
strued together.  The  first  was  the  original 
option  to  Flennlken.  In  express  terms  it 
was  made  conditional,  depending  on  the 
grantor's  wife  joining  in  the  conveyance;  the 
condition  falling,  the  contract  was  to  be  at 
an  end,  and  both  parties  released  from  obli- 
gation thereunder.  The  other  writings  in 
the  series  that  concern  us  are  those,  which 
evidence  the  final  transaction,  the  indorse- 
ment by  Thompson  of  his  acceptance,  and 
the  indorsement  by  Craft  immediately  fol- 


lowing and  made  upon  the  same  day.    Tfc- 
flrst  was  an  agreement  on  Thompson'*  par-, 
which  bound  him  to  take  the  property  ur  : 
the  terms  expressed  in  the  option;    but  r 
still  left  the  contract  conditional,  for  be  wi- 
bound  only  to  take  on  the  condition  that  tt- 
wlfe  joined  in  the  conveyance.     Tbe  oti.-: 
was  not  merely  a  recognition  by  Craft  of  il- 
legal effect  of  the  former;   but  tt  went  fc- 
ther,  and  in  express  terms  declared  the  st> 
"absolute."    More  than  this.  It  acknowledr^ 
a  payment  on  account  of  purchase  money  - 
connection  therewith.    This  was  the  final  ex- 
pression of  Craft's  understanding  of  wba* 
tbe  contract  meant    The  learned  chancer.-* 
was  of  the  opinion,  in  view  of  tbe  earli?? 
provision  of  the  contract  that  tbe  word  'ab- 
solute," as  here  used,  was  of  doubtful  meal- 
ing, and  could  be  correctly  understood  oc: 
as   the  court  was  enlightened   by   extrisM 
evidence.      Considerable   testimony    was  s* 
cordlngly  taken,   resulting  In   tbe  follow:-; 
finding  of  the  chancellor:  "The  weight  of  t> 
evidence  Is  in  favor  of  the  theory  of  ::* 
defendant,  and  we  could  find,  and  do  £-' 
from  the  evidence,  that  the  optional  contr. 
as  extended  by  the  letter  of  February  4. 11* " 
was  not  modified  or  changed  so  as  to  do- 
nate therefrom  tbe  condition  that  the  e* 
tract  or  optional  agreement  should  be  «■ 
if  the  wife  of  the  defendant  should  refuse  : 
sign  the  deed."    A  dismissal  of  tbe  plainti?; 
bill  followed. 

[1]  In  the  view  we  take  of  this  case,  a  dis- 
cussion of  tbe  evidence,  which  Influenced  ix 
mind  of  the  court  is  unnecessary.  We  pass  f 
with  the  single  remark  that  we  find  notoir: 
In  it  that  makes  for  one  more  than  tbe  otbe:. 
Indeed,  we  find  nothing  In  It  that  would  '* 
helpful,  were  outside  help  required.  Tt* 
contract  as  written,  is  Its  own  best  interprt- 
ter ;  and  It  Is  sufficient  in  Itself,  we  thiol 
to  disclose  the  real  understanding  of  t> 
parties.  It  Is  only  by  giving  to  tbe  word 
"absolute,"  as  used  by  Craft  in  his  last  seal- 
ed expression,  a  different  meaning  from  wti: 
the  word  fairly  and  ordinarily  imports,  or 
by  Ignoring  it  entirely,  that  other  eonclusio: 
can  be  reached  than  that  Its  purpose  « 
to  make  unconditional  that  which  had  beta 
conditional.  The  former  is  never  allowed 
except  as  there  is  something  to  show  tint 
the  word  was  used  In  an  unusual  sense.  Here 
there  is  nothing  to  indicate  it 

[2]  We  are  equally  restrained  from  dob* 
tbe  latter,  since  it  is  a  settled  rule  that  i 
word,  not  plainly  Inserted  by  accident  or 
mistake,  Is  never  to  be  thrown  out  entirei; 
while  there  is  a  plain  and  natural  concre- 
tion that  can  be  given  to  It  not  manifest:- 
destructive  of  the  general  intent  of  the  sen- 
tence. Philadelphia  v.  River  Front  B.  U 
Co.,  133  Pa.  134,  19  Atl.  356. 

[3]  The  term  "absolute,"  as  here  used,  t 
Itself  indicates  a  contract  in  direct  contra 
distinction  to  that  created  by  the  option  t 
Flennlken.     We  have  no  reason  to  sujv'b* 
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that  It  was  introduced  through  accident  or 
mistake.  Then  why  not  give  to  it  its  plain 
and  natural  meaning?  It  occurs  in  the  last 
of  the  series  of  writings  constituting  the  con- 
tract, written  nearly  a  year  after  the  original 
conditional  option  had  been  given. 

[4]  It  Is  another  accepted  rule  of  construc- 
tion that  in  agreements  between  the  same 
parties  concerning  the  same  matter,  where 
the  terms  of  the  latter  are  inconsistent  with 
those  of  the  former,  so  that  they  cannot  sub- 
sist together,  the  latter  will  be  construed  to 
discharge  the  former.  The  present  Is  a  case 
in  which  this  rule  could  very  properly  be  ap- 
plied; but  the  case  stands  in  no  need  of  It. 
The  language  of  the  contract  is  sufficient  In 
Itself  to  express  a  clear  purpose  to  change 
the  contract  from  a  conditional  one  to  one 
absolute.  A  consideration  of  such  facts  as 
are  properly  before  us  confirms  us  in  the 
view  that  the  construction  we  have  given 
the  contract  gives  effect  to  the  Intention  of 
the  parties.  The  respondent  in  his  answer 
admits  that,  for  a  year  prior  to  the  agree- 
ment with  the  plaintiff,  his  wife  had  posi- 
tively and  persistently  refused  to  Join  In  the 
conveyance.  He  does  not  even  suggest  that 
be  had  any  reason  to  suppose,  when  he  made 
the  contract  absolute,  that  her  purpose  had 
changed  or  would  change.  To  the  ordinary 
mind,  the  contract  with  Thompson  would 
bave  seemed  a  vain  and  useless  thing,  un- 
der such  circumstances,  if  it  meant  no  more 
than  an  extension  of  the  conditional  option 
until  the  time  fixed  for  the  first  payment  of 
the  purchase  price,  which  was  then  rapidly 
approaching.  Quite  as  irreconcilable  with 
the  claim  now  made  that  the  contract  meant 
no  more  than  an  extension  of  the  optional 
contract  would  be  the  fact  that  part  of  the 
purchase  price  was  accepted.  The  written 
contract  and  the  situation  and  dealing  of  the 
parties,  with  reference  to  its  subject-matter, 
reveal  a  purpose  to  purchase  and  sell,  wheth- 
er the  wife  consented  or  refused. 

The  decree  dismissing  the  plaintiff's  bill 
Is  made  the  subject  of  the  thirty-fourth  as- 
signment of  error.  In  view  of  our  construc- 
tion of  the  contract,  this  assignment  must 
be  sustained. 

The  decree  is  reversed,  the  bill  reinstated, 
and  it  is  ordered  that  a  decree  be  entered  in 
accordance  with  the  view  herein  expressed; 
the  costs  of  the  proceeding  to  be  paid  by  the 
appellee. 


CLYMER  OPERA  CO.  v.  FLOOD  CITY  MUT. 
FIRE  INS.  CO. 

(Supreme  Court  of  Pennsylvania.     Jan.  6, 
1913.) 

INSX7BANCE     (J    378* )— ESTOPPEL    TO    CLAIM 
FOKFEITUKE— KNOWLEDGE    OF   AGENT. 

Where  a  fire  policy  is  issued  without  a 
written  application,  and  the  insurance  agent 
knows  that  the  covenant  as  to  unconditional 
and  sole  ownership  in  insured  is  untrue,  and 


the  insured  has  been  guilty  of  no  fraud,  the 
company  is  estopped  from  setting  up  the  breach 
of  the  covenant  in  a  suit  on  the  policy. 

[Ed.  Note.— For  other  cases,  Bee  Insurance, 
Cent  Dig.  ff  968-997;   Dec.  Dig.  |  378.*] 

Appeal  from  Court  of  Common  Pleat,  In- 
diana County. 

Action  by  the  Clymer  Opera  Company,  for 
itself  and  the  use  of  the  Savings  &  Trust  Com- 
pany of  Indiana,  against  the  Flood  City  Mu- 
tual Fire  Insurance  Company.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

The  trial  Judge  charged  In  part  as  follows: 
"If  you  find  that  Mr.  C.  C.  McLaln  was  an 
agent  of  the  defendant  companies,  and  as 
agent  got  this  Insurance  and  had  It  written, 
knowing  that  the  property  insured  was  lo- 
cated on  leased  ground,  and  not  upon  ground 
on  which  the  Clymer  Opera  Company  had  the 
fee-simple  title,  then  the  plaintiff  should  re- 
cover a  verdict  against  the  defendants  for 
the  amount  of  the  Indemnity  secured  by 
policies,  with  interest  from  date  of  the  fire.'* 

Defendant  presented  these  points: 

"(1)  By  agreement  dated  December  26, 
1908,  W.  F.  Neely  leased  to  Lloyd  Hill  et  al., 
trading  as  the  Clymer  Opera  Company,  a  lot 
of  ground  In  the  borough  of  Clymer,  known 
as  lot  No.  68,  on  Franklin  street,  upon  which 
lot  the  plaintiff  erected  an  opera  house, 
which  was  destroyed  by  fire,  and  to  recover 
the  Insurance  upon  which  this  suit  is 
brought  The  agreement  of  December  26, 
1908,  is  a  lease,  and  the  interest  of  the  assur- 
ed in  the  real  estate  is  not  the  unconditional 
and  sole  ownership  contemplated  by  the  poli- 
cy of  Insurance  upon  which  suit  is  brought. 
The  plaintiff,  therefore,  cannot  recover 
against  the  defendants.     Answer:    Declined. 

"(2)  The  Indiana  Insurance  Agency,  Tlm- 
berlake  ft  McLaln,  the  agent  for  the  Safety 
Mutual  Fire  Insurance  Company  of  Lebanon, 
Pa.,  the  India  Mutual  Insurance  Company  of 
Boston,  Mass.,  and  the  Birmingham  Fire  In- 
surance Company  of  Pittsburg,  Pa.,  and  the 
Flood  City  Mutual  Fire  Insurance  Company 
of  Johnstown,  had  no  authority  to  waive 
the  provision  in  the  policy  in  regard  to  build- 
ings standing  upon  leasehold,  except  by  in- 
dorsement In  writing  upon  the  policy,  or  by 
writing  thereto  attached,  and  this  stipula- 
tion in  the  policy  was  a  complete  notice  to 
the  insured  of  the  agent's  limited  authority ; 
and  the  assured  had  no  right  to  assume  that 
the  company  or  companies  defendant  in  this 
case  had  or  would  waive  this  provision,  un- 
less be  found  such  waiver  written  upon  or 
attached  to  the  policy.  The  plaintiff  there- 
fore cannot  recover.    Answer:  Declined." 

Argued  before  BROWN,  POTTER,  ELKIN, 
STEWART,  and  MOSCHZI8KER,  JJ. 

D.  B.  Taylor  and  Wm.  E.  Schaak,  both  of 
Indiana,  Pa.,  for  appellant  Samuel  Cun- 
ningham and  Ernest  Stewart,  both  of  Indi- 
ana, Pa.,  for  appellee. 


•For  otner  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  ft  Am.  Dig  Key-No.  Series  ft  Rep'r  Indexes 
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MOSCHZISKER,  J.  This  is  an  appeal  by 
the  defendant  Insurance  company  from  a 
judgment  entered  against  It  upon  a  verdict 
rendered  In  favor  of  the  plaintiff  in  an  ac- 
tion of  assumpsit  brought  on  two  policies  of 
tire  insurance.  The  appellant  does  not  deny 
that  it  Issued  the  policies  sued  upon,  or  that 
the  plaintiff  -suffered  the  losses  alleged  by  it, 
but  contends  that,  since  the  plaintiff's  inter- 
est in  the  insured  property  was  not  "uncon- 
ditional and  sole  ownership,"  the  policies 
were  void  under  the  following  clauses,  con- 
tained in  each  of  them:  "This  entire  policy, 
unless  otherwise  provided  by  agreement  in- 
dorsed hereon  or  added  hereto,  shall  be  void 
*  *  *  if  the  Interest  of  the  insured  be 
other  than  unconditional  and  sole  ownership ; 
or  if  the  subject  of  Insurance  be  a  building 
on  ground  not  owned  by  the  insured  in  fee 
simple."  And:  "No  officer,  agent  or  other 
representative  of  this  company  shall  have  the 
power  to  waive  any  provision  or  condition  of 
this  policy  except  such  as  by  the  terms  of 
this  policy  may  be  the  subject  of  agreement 
Indorsed  hereon  or  added  hereto,  and  as  to 
such  conditions  and  provisions  no  *  *  * 
agent  *  *  *  shall  have  such  power  or  be 
deemed  or  held  to  have  waived  such  provi- 
sions and  conditions  unless  such  waiver,  if 
any,  shall  be  written  upon  or  attached  here- 
to. *  *  *  "  It  was  admitted  by  the  plain- 
tiff that  the  land  upon  which  the  Insured 
building  stood  was  leased  by  It,  and  that 
there  was  no  Indorsement  on  the  policies  re- 
lating to  the  character  of  its  title ;  the  only 
indorsement  thereon  being  to  the  effect  that 
the  loss,  If  any,  should  be  payable  to  the  In- 
diana Savings  &  Trust  Company,  as  mort- 
gagee. But  the  plaintiff  Introduced  evidence 
to  show  that  the  defendant  company's  agent 
had  notice  of  the  nature  of  its  Interest  in 
the  Insured  property  prior  to  the  placing  of 
insurance  thereon,  and  the  jury,  under  in- 
structions from  the  trial  judge  submitting 
this  question  of  fact  to  them,  found  In  favor 
of  the  plaintiff.  It  is  also  to  be  noted  that 
there  was  no  written  application  for  the  in- 
surance,- and  that  It  is  not  contended  that 
the  plaintiff  was  guilty  of  any  fraud  or  mis- 
representations in  procuring  the  same. 

In  Clymer  Opera  Co.  v.  Birmingham  Fire 
Insurance  Co.,  50  Pa.  Super.  Ct  639,  involv- 
ing the  same  facts  here  presented,  Judge  Por- 
ter of  the  superior  court  correctly  states  the 
law  as  follows:  "The  question  *  *  •  is 
not  whether  the  company  had  waived  this 
particular  covenant  of  the  policy,  but  is 
whether,  under  the  facts  established  by  the 
evidence,  It  was  estopped  to  assert  that  cove- 
nant Covenants  of  this  character  have  fre- 
quently been  passed  upon  by  the  courts,  held 
to  be  valid,  and  given  full  effect,  unless  the 
assured  produced  evidence  establishing  facts 
which  estopped  the  company  to  assert  the 
covenant,  or  constituted  a  waiver  of  its  pro- 
visions.   Schiavonl  v.  Dubuque  Fire  &  Ma- 


rine Ins.  Co.,  48  Pa.  Super.  Ct  252,  and  cav« 
there  cited.  The  decisions  firmly  estahlba 
the  following  principle  with  regard  to  the 
covenant  with  which  we  are  dealing:  Whea 
the  policy  is  issued  without  a  written  apt  lo- 
cation, and  the  agent  authorized  by  the  com- 
pany to  write  the  policy  knows  that  one  of 
its  conditions  is  inconsistent  with  the  facte. 
and  the  Insured  has  been  guilty  of  no  fraud 
or  misrepresentation,  the  company  is  estop- 
ped from  setting  up  the  breach  of  said  condi- 
tion. Caldwell  v.  Fire  Ins.  Association.  177 
Pa.  492  [35  Atl.  612] ;  Damms  v.  Humboli: 
Fire  Ins.  Co.,  226  Pa.  358  [75  AtL  607,  1* 
Ann.  Oas.  685] ;  Porter  v.  Insurance  Co,  'JL< 
Pa.  Super.  Ct  75."  Also  see  Phila.  Tool  Cu. 
v.  British-American  Assur.  Co.,  132  Pa.  238. 
19  Atl.  77,  19  Am.  St  Rep.  596.  In  the  case 
at  bar,  while  the  insured  did  not  own  tie 
ground,  it  did  own  the  building  and  contean 
covered  by  the  policies,  and  as  such  owner  it 
bad  an  insurable  interest  which  was  mad* 
known  to  the  agent  of  the  defendant  insir- 
ance  company  prior  to  the  latter's  accepts:)  e 
of  the  risk  and  the  Issuance  of  the  policies 
sued  on.  "Whatever  mistake,  or  worse  thiB 
mistake,  was  made  in  writing  the  polk?. 
*  *  *  It  is  clearly  chargeable,  not  to  tie 
Insured,  but  to  the  company's  agent  awl 
should  be  Imputed  to  the  company  itself.* 
Caldwell  v.  Fire  Ins.  Ass'n,  supra,  177  Pa. 
502,  35  Atl.  613. 

The  assignments  of  error  are  overruled, 
and  the  judgment  is  affirmed. 


BUTLER  ENGINE  &  FOUNDRY  CO  v. 
BUTLER  BOROUGH. 

(Supreme  Court  of  Pennsylvania.     Jan.  8, 
1913.) 

1.  Municipal  Corporations  (|  511*)— Pcs- 
lio  Improvements  —  Assessment  or  Dam- 
ages—Appeal. 

The  requirement  of  Act  June  13,  1874  iP. 
L  283),  conferring  the  right  of  appeal  frvn 
an  award  of  viewers  in  proceedings  to  impro-? 
a  street  that  the  appeal  shall  be  accompanied 
by  an  affidavit  of  appellant  that  it  ia  not  takes 
for  delay,  but  because  affiant  firmly  benem 
that  injustice  has  been  done,  is  a  condition  es- 
sential to  the  jurisdiction  or  the  court  to  ben 
the  appeal;  and,  where  the  affidavit  filed  inn 
nothing  beyond  the  fact  that  the  statement  set 
out  in  the  paper  filed  is  correct  and  true,  tfc* 
appeal  ia  properly  quashed. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  it  1183,  1184;  Dec 
Dig.  f  511.*] 

2.  Municipal  Corporations  (f  511*)— Pcb- 
lio  Improvements— Assessment  op  Dam- 
ages—Appeal. 

Appearance  through  counsel,  under  aa  is- 
sue framed  by  the  court  on  appeal  from  an 
award  of  viewers  in  proceedings  to  improve  a 
street,  does  not  waive  the  right  of  the  appellee 
to  take  advantage  of  the  appellant's  failure  to 
file  the  affidavit  required  by  the  act  of  Jose 
13,  1874  (P.  L.  283). 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |§  1X83,  1184;  Dec 
Dig.  |  511.*] 


•For  other  cases  sea  same  topic  and  section  NUMBER  In  Deo.  Dig.  ft  Am.  Dig.  Key-No.  Series  ft  Bap'r  Indexai 
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Appeal  from  Court  of  Common  Pleas,  But- 
ler County. 

Appeal  by  the  Borough  of  Butler  from  an 
award  of  damages  to  the  Butler  Engine  & 
Foundry  Company  In  proceedings  for  the  Im- 
provement of  a  street  From  an  order 
quashing  the  appeal,  the  Borough  appeals. 
Affirmed. 

The  borough  of  Butler,  by  virtue  of  an 
ordinance  duly  enacted,  graded,  paved,  and 
curbed  Lookout  avenue,  a  public  street  of 
said  borough,  upon  which  street  the  property 
of  the  Butler  Engine  &  Foundry  Company 
abuts.  After  the  completion  of  the  improve- 
ment, the  court  of  common  pleas  of  Butler 
county  appointed  three  viewers  to  assess  the 
cost  and  expense  of  the  improvement  and  the 
damages  and  benefits  upon  the  borough  and 
abutting  property  owners,  which  board  of 
viewers  on  November  15,  1911,  filed  their  re- 
port awarding  the  Butler  Engine  &  Foundry 
Company  special  damages  in  the  sum  of  $2,- 
500,  to  be  paid  by  Butler  borough,  and  as- 
sessed the  Butler  Engine  &  Foundry  Com- 
pany with  special  benefits  in  the  sum  of 
$556.29.  On  December  13,  1911,  the  borough 
of  Butler  appealed  from  the  award  of  $2,- 
500  special  damages  to  the  Butler  Engine  & 
Foundry  Company.  The  affidavit  attached 
to  the  appeal  was  as  follows:  "John  H.  Wil- 
son, being  duly  sworn  according  to  law,  de- 
poses and  says  that  the  statements  set  out 
In  the  above  and  foregoing  are  true  and  cor- 
rect." The  court  awarded  an  issue  In  which 
the  Butler  Engine  &  Foundry  Company  was 
plaintiff  and  the  borough  of  Butler  defend- 
ant On  January  19,  1912,  Marshall  and 
Watson  and  John  R.  Henninger,  attorneys 
for  the  Butler  Engine  &  Foundry  Company, 
filed  their  general  appearance  for  the  plain- 
tiff in  that  issue.  On  February  10,  1912,  the 
plaintiff,  on  motion  of  the  same  attorneys, 
moved  the  court  to  strike  off  the  appeal  for 
want  of  an  affidavit  On  March  6th  the  bor- 
ough of  Butler  filed  its  answer  to  the  rule, 
and  the  same  was  argued  before  the  court 
March  18, 1912.  The  court  made  the  rule  ab- 
solute and  quashed  the  appeal,  from  which 
judgment  the  borough  of  Butler  appealed. 

Argued  before  FELL,  C.  J.,  and  BROWN, 
POTTER,  STEWART,  and  MOSCHZIS- 
KER,  JJ. 

John  H.  Wilson,  of  Butler,  for  appellant 
John  R.  Henninger,  and  Marshall  &  Watson, 
both  of  Butler,  for  appellee. 

STEWART,  J.  Within  the  time  pre- 
scribed by  law,  the  borough  of  Butler  filed 
its  appeal  from  the  award  of  viewers  ap- 
pointed to  assess  the  cost  and  expense  of  cer- 
tain street  improvements,  and  the  damages 
and  benefits  upon  the  borough  and  the  own- 
ers of  abutting  properties.  The  particular 
award  appealed  from  in  this  case  was  that 
which  gave  to  the  Butler  Engine  &  Foundry 
Company  the  sum  of  $2,500  special  damages 


The  affidavit  filed  In  support  of  the  appeal 
averred  nothing  beyond^  the  fact  that  the 
statement  set  out  in  the  paper  filed  was  cor- 
rect and  true,  whereas  the  act  of  June  13, 
1874  (P.  L.  283),  which  confers  the  right  of 
appeal  in  such  cases,  by  section  2  provides 
as  follows:  "Any  appeal  taken  pursuant  to 
this  act  shall  be  signed  by  the  party  or  par- 
ties taking  the  same,  or  by  bis  or  their  agent 
or  attorney,  and  shall  be  accompanied  by  an 
affidavit  of  the  party  appellant  or  bis  or 
their  agent  or  attorney,  that  the  same  is  not 
taken  for  the  purpose  of  delay,  but  because 
affiant  firmly  believes  that  injustice  has  been 
done."  Because  of  the  failure  to  file  such  af- 
fidavit with  the  appeal,  the  court  below  held 
the  appeal  radically  defective;  and,  on  mo- 
tion of  the  appellee,  it  was  stricken  off.  Ap 
pellant  contends  that  so  much  of  the  act  as 
indicates  what  the  affidavit  shall  contain  is 
merely  directory,  and  the  failure  to  observe 
It  is  nothing  more  serious  than  an  irregular- 
ity which  may  be  corrected;  and,  second, 
that,  even  though  the  provision  in  the  act  be 
regarded  as  mandatory,  failure  to  comply  Is 
a  matter  which  may  be  waived  by  the  oppos- 
ing party. 

[1]  That  it  is  more  than  an  Irregularity, 
and  is  a  condition  essential  to  the  jurisdic- 
tion of  the  court  to  hear  the  appeal,  is  not 
only  a  plain  inference  from  the  language  em- 
ployed in  the  act,  but  is  the  construction 
which  this  court  has  given  to  the  same  lan- 
guage occurring  in  similar  statutes,  notably 
in  that  which  provides  for  an  appeal  from 
the  award  of  arbitrators  (Act  of  20th  of 
March,  1810  [5  Smith's  Laws,  p.  135]  §  11). 
This  latter  act  requires  that  the  appellant 
shall  swear  or  affirm  "that  it  is  not  for  the 
purpose  of  delay  such  appeal  Is  entered,  but 
because  he  firmly  believes  injustice  has  been 
done."  In  the  case  of  Thompson  v.  White, 
4  Serg.  &  R.  135,  the  only  particular  in  which 
the  affidavit  fell  short  of  the  statutory  re- 
quirement was  the  omission  therefrom  of  the 
word  "firmly" ;  the  omission  having  a  quali- 
fying effect  with  respect  to  affiant's  belief, 
whether  so  intended  or  not  Because  of  the 
omission,  the  appeal  fell.  This  may  be  said 
to  be  an  extreme  case  of  strict  construction; 
but  the  necessity  for  such  strict  construc- 
tion becomes  apparent  and  entirely  logical 
when  we  consider  the  underlying  reason. 
The  appeal  there,  as  here,  was  a  purely  stat- 
utory remedy,  allowed  only  when  statutory 
requirements  had  been  complied  with,  among 
others,  the  filing  of  an  affidavit  in  a  pre- 
scribed form.  Except  as  this  particular  re- 
quirement had  been  complied  with,  the  court 
was  without  jurisdiction  to  hear  the  appeal. 
It  was  recognized  that  the  court  could  take 
jurisdiction  to  itself  by  disregarding  or  re- 
laxing the  condition  imposed  by  the  Legisla- 
ture, only  as  it  usurped  legislative  power. 
Of  course  it  was  strict  construction,  one  that 
gave  effect  to  every  word  in  the  provision  of 
the  act,  but  only  because  It  manifestly  ac- 
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corded  with  legislative  Intent,  and  because 
any  more  liberal  construction  would  leave 
the  question  of  Jurisdiction  so  elastic  that  It 
could  never  be  determined  by  fixed  standard. 
Our  attention  has  not  been  called  to  a  single 
case  In  which  the  rule  here  laid  down  has 
been  departed  from  or  relaxed.  It  was  prop- 
erly applied  here.  The  distinction  sought  to 
be  made  by  appellant's  counsel  goes  no  fur- 
ther than  to  the  nature  of  the  proceeding  out 
of  which  the  question  arose.  To  this  extent 
the  distinction  holds ;  but  it  suggests  no  dif- 
ference in  principle  whatever.  That  such 
defect,  failure  to  accompany  the  appeal  with 
an  affidavit  in  the  prescribed  form,  may  not 
be  cured  by  amendment  after  the  time  al- 
lowed for  the  appeal  was  clearly  decided  in 
Proper  v.  Luce,  3  Pen.  &  W.  65. 

[2]  It  Is  further  argued  that,  by  appearing 
through  counsel  in  the  issue  framed  by  the 
court,  the  appellee  waived  the  right,  to  take 
advantage  of  appellant's  failure  to  file  the 
required  affidavit.  This  would  be  true  If  the 
requirement  were  simply  directory;  but, 
since  It  is  mandatory  and  compliance  essen- 
tial to  jurisdiction,  waiver  is  impossible.  Un- 
derlying this  statute  are  considerations  of 
public  policy.  The  policy  that  finds  expres- 
sion here,  as  In  McConnel  v.  Morton,  11  Pa. 
398,  is  the  prevention  of  frivolous  appeals 
entered  In  caprice  or  under  the  existence  of 
passion.  The  maxim,  "Prlvatorum  conventio 
Juri  publice  non  derogat,"  here  applies.  Pri- 
vate compacts  are  not  permitted  to  render 
sufficient,  between  themselves,  that  which  the 
law  declares  essentially  insufficient 

The  assignments  of  error  are  overruled, 
and  the  Judgment  is  affirmed. 


THORSON  v.  CARNEGIE  STEEL  CO. 

(Supreme  Court  of  Pennsylvania.     Jan.  6, 
1913.) 

1.  Master  and  Servant  (§§  286,  289*)— In- 
juries to  Servant— Actions  —  Question 
for  Jury. 

In  an  action  against  a  steel  company  for 
injuries  to  an  employe  through  being  struck  by 
a  moving  crane,  evidence  held  to  present  a 
question  for  the  jury  as  to  negligence  and  con- 
tributory negligence. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §|  1001,  1006,  1010-1050, 
1089-1132 ;  Dec  Dig.  {§  286,  289.*] 

2.  Appeal  and  Error  (§  233*)— Objections 
in  Lower  Court— Reception  op  Evidence 
—Motion  to  Strike  out  Testimony. 

In  an  action  for  injuries  to  an  employed 
where  a  motion  to  strike  out  the  testimony  of 
a  witness  was  overruled,  and  he  subsequently 
came  into  court  and  asked  to  correct  his  testi- 
mony, and  was  permitted  to  do  so,  and  there 
was  no  renewal  of  the  motion  to  strike  out  nor 
any  request  to  direct  the  jury  to  disregard  it 
there  was  no  reversible  error. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  f  233.*] 

Appeal  from  Court  of  Common  Pleas,  Law- 
rence County. 
Action  of  trespass  by  John  B.  Thorson 


against  the  Carnegie  Steel  Company  tor  per- 
sonal injuries.  From  a  Judgment  for  plain- 
tiff, defendant  appeals.    Affirmed. 

The  accident  occurred  on  March  8,  19h> 
The  court  charged,  in  part,  as  follows:  "Tt-- 
act  of  1905  (P.  L.  352)  provides  that,  whe. 
ever  practicable,  the  machinery  shall  be  safe 
guarded  with  safety  devices.  Prior  to  it- 
passage  of  this  act  when  a  person  went  in 
a  dangerous  place  to  work,  be  was  held  : 
assume  the  risk  of  his  employment  In  tt.: 
place.  But,  If  the  company  has  not  provldt-i 
safety  devices  for  his  protection,  then  it 
cannot  be  charged  with  assuming  the  riK 
of  his  employment" 

Plaintiff  offered  the  following  point:  *(3 
If  the  jury  believe  that  it  was  practicax- 
for  the  defendant  company  to  have  provids-ii 
and  equipped  Its  traveling  crane  and  ap- 
pliances in  the  bar  mill  with  clamps,  safety 
guards,  gongs,  or  warning  bells,  then  ti- 
failure  to  do  so  would  be  in  violation  of  the 
provisions  of  section  11  of  the  act  of  Assem- 
bly May  2,  1905  (P.  L.  352),  and  wonld  consti- 
tute negligence  on  the  part  of  the  defendai- 
against  which  said  negligence  the  defendai: 
cannot  set  up  the  assumption  of  the  risk  ty 
the  plaintiff.    Answer:    Affirmed." 

Verdict  and  judgment  for  plaintiff  for  JC- 
681.51.    Defendant  appealed. 

Argued  before  FELL,  C.  J.,  and  BROWN. 
POTTER,  STEWART,  and  MOSCHZISKEK. 
JJ. 

J.  Norman  Martin,  of  New  Castle,  for  ap- 
pellant. A.  W.  Gardner  and  Chaa.  E.  lie- 
hard,  both  of  New  Castle,  for  appellee. 

BROWN,  J.  [1]  The  appellee,  an  emploje 
of  the  Carnegie  Steel  Company,  while  walk- 
ing on  a  crane  track  near  the  roof  of  the 
building  in  which  be  was  working,  was  struck 
by  a  moving  crane  and  sustained  the  injuria 
for  which  compensation  Is  claimed  In  this 
action.  While  the  Jury  might  fairly  have  re- 
turned a  verdict  In  favor  of  the  defendant, 
neither  the  question  of  its  negligence,  nor 
that  of  the  contributory  negligence  of  the 
plaintiff,  could,  under  all  the  evidence,  hate 
been  taken  from  them.  Testimony  was  prop- 
erly admitted  to  show  that  In  performlnf 
the  duty  assigned  to  him,  it  was  necessary 
for  the  appellee  to  be  on  the  crane  girder  or 
track  at  the  time  he  was  injured.  Shortly 
before,  he  had  taken  off  a  top  sheet  of  si 
iron  partition  near  the  roof  of  the  building, 
and  was  carrying  it  along  the  crane  track  to 
leave  it  In  some  safe  place  where  it  would 
not  fall  on  any  one  below.  He  testified  that 
before  he  started,  he  looked  down  the  track 
and  saw  that  the  crane  was  not  In  motion, 
and  that  no  one  was  in  the  cage,  and  that, 
after  he  had  walked  10  or  12  feet  on  the  tract 
the  crane,  moving  In  the  direction  In  which 
he  was  going,  ran  into  and  Injured  him.  The 
general  noise  of  the  mill  prevented  his  bear- 
ing the  noise  made  by  it  as  it  approached 
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him  from  the  rear.  From  all  the  testimony, 
the  Jury  were  Justified  In  finding  that  em- 
ployes of  the  defendant  company  at  times 
walked  over  the  crane  track;  that  It  was 
the  duty  of  the  foreman,  under  whom  the 
appellee  worked,  to  have  given  notice  to  the 
craneman  that  he  would  In  all  probability  be 
on  the  crane  girder  or  track,  and  that  there 
should  be  a  lookout  for  him ;  that  the  fore- 
man failed  to  give  such  notice;  and  that  the 
appellee  had  not  been  instructed  as  to  the 
crane  call  whistles  and  the  other  signals 
used  in  the  mill.  Though  there  were  safety 
devices  In  use  on  cranes  Identical  In  con- 
struction with  the  one  which  ran  over  the 
appellee,  there  were  none  upon  It;  and  this 
went  to  the  question  of  the  appellant's  negli- 
gence, as  the  learned  trial  Judge  correctly 
held  In  instructing  the  Jury  in  those  portions 
of  his  charge  which  are  quoted  in  the  eighth 
and  ninth  assignments  of  error.  In  submit- 
ting the  question  of  the  defendant's  negli- 
gence, and  that  of  the  plaintiffs  contributory 
negligence,  no  error  is  to  be  found  in  the 
charge  or  In  the  answers  to  the  points,  and 
the  assignments,  from  the  fourth  to  the  six- 
teenth, inclusive,  are  overruled. 

[2]  No  reversible  error  Is  set  forth  in  the 
first  assignment  The  motion  to  strike  out 
the  testimony  of  Waldron  was  overruled; 
the  court  directing  that  it  should  stand  for 
the  time  being.  He  subsequently  came  Into 
court  and  asked  to  correct  his  testimony, 
and,  having  been  permitted  to  do  so,  stated 
that  he  was  mistaken  in  having  testified  as 
to  the  length  of  time  the  safety  appliances 
had  been  on  the  cranes  In  the  Shenango  mill. 
There  was  no  renewal  of  the  motion  to  strike 
out  his  former  testimony,  nor  was  a  request 
made  that  the  Jury  be  directed  to  disregard 
it.  Sanqulst's  testimony— rthe  admission  of 
which  Is  complained  of  by  the  second  assign- 
ment— was  confined  to  appliances  In  use  in 
1909;  and  what  he  said  as  to  the  Ohio  plant 
was  stricken  out,  on  motion  of  counsel  for 
appellant,  as  soon  as  it  was  discovered  that 
be  had  spoken  without  knowledge.  The  ques- 
tion put  to  Davenport — the  disallowance  of 
which  is  complained  of  by  the  third  assign- 
ment— was  not  relevant  at  the  time  It  was 
asked,  and  the  trial  judge  committed  no  er- 
ror in  ruling  it  out  as  not  proper  cross-exam- 
ination. 

The  16  assignments  are  overruled,  and  the 
judgment  Is  affirmed. 


SCHWARTZFAGER  v.  PITTSBURGH,  H.,  B. 
&  N.  C.  RT.  CO. 

(Supreme  Court  of  Pennsylvania.    Jan.  6, 
1913.) 

1.  Accobd   and   Satisfaction    (f  21*)— Re- 
scission—Grounds. 

One  who  gives  a  railway  company  a  gen- 
eral release  on  its  agreement  to  pay  a  sum  of 
money,  together  with  all  hospital  and  doctor 
bills  and  wages  until  the  person  executing  the 


release  is  able  to  work  again,  is  entitled,  on  the 
company's  refusal  to  pay  the  wages,  though  it 
has  paid  the  sum  of  money  and  the  doctor  and 
hospital  bill,  to  rescind  the  release  and  sne  the 
company  on  the  original  cause  of  action. 

[Ed.  Note. — For  other  cases,  see  Accord  and 
Satisfaction,  Cent  Dig.  §  143;  Dec.  Dig.  f 
*X*  J 

2.  Accord  and  Satisfaction   ($  17*)— Ele- 
ments— Performance  or  Agreement. 

A  mere  accord,  not  followed  by  execution 
and  satisfaction,  is  generally  no  bar  to  an  ac- 
tion on  the  original  obligation:  but  this  rule 
supposes  that  the  agreement  of  the  creditor 
is  to  accept  the  performance  of  the  debtor's 
promise,  and  not  the  promise  itself. 

[Ed.  Note. — For  other  cases,  see  Accord  and 
Satisfaction,  Cent  Dig.  I  128;  Dec  Dig.  } 
17.*] 

3.  Accobd  and  Satisfaction  (I  17*)— Ele- 
ments—Performance of  Agreement. 

An  unexecuted  agreement  to  pay  a  sum 
certain  in  satisfaction  of  a  pending  suit,  and 
an  agreement  to  receive  the  sum  and  release 
the  defendant  is  insufficient  in  law  to  defeat  a 
recovery. 

[Ed.  Note. — For  other  cases,  see  Accord  and 
Satisfaction,  Cent  Dig.  ^  123;  Dec  Dig.  | 
17.*] 

Appeal  from  Court  of  Common  Pleas, 
Lawrence  County. 

Action  of  trespass  by  Ralph  Schwartzfager 
against  the  Pittsburgh,  Harmony,  Butler  & 
New  Castle  Railway  Company  for  personal 
injuries.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

The  court  charged,  In  part,  as  follows: 
["The  contract  then  being  legal  and  being  in 
writing,  after  he  had  ratified  it  by  making 
his  demand,  it  becomes  a  question  then  as 
to  whether  or  not  there  was  a  repudiation 
of  the  contract  on  the  part  of  the  defend- 
ant company — whether  or  not  there  was 
such  conduct  on  the  part  of  the  defendant 
company  as  would  Justify  the  plaintiff,  even 
after  he  had  made  the  contract  and  binding 
then  by  his  affirmation  or  ratification  of  it 
in  repudiating  his  contract.  And  upon  that 
point  gentlemen,  we  say  to  you  that  If 
you  find  in  the  case  that  the  defendant  com- 
pany neglected  and  refused  to  pay  the  wages 
according  to  the  terms  of  the  contract  then 
the  plaintiff  would  be  justified  in  repudiat- 
ing the  contract  And,  if  he  repudiated  the 
contract  and  gave  notice  to  the  defendant 
company  of  his  repudiation  of  it  because  of 
their  neglect  failure,  or  refusal  to  comply 
with  the  terms  of  it  he  would  be  justified 
in  so  doing — he  would  have  a  legal  right 
then  to  proceed  as  if  the  contract  had  not 
been  made,  providing  he  proposed,  offered, 
and  tendered  to  the  defendant  company  such 
moneys  as  already  had  been  paid  to  him, 
and  further  proposed  and  offered  to  tender 
money  for  all  expenses  the  company  had  al- 
ready expended  under  that  contract  by  his 
affirmation  of  it"] 

Defendant  presented  this  point:  "Under 
all  the  evidence,  the  verdict  must  be  for  the 
defendant     Answer:  Refused." 

Plaintiff  presented  these  points:     "(7)  If 


•For  other  eases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  ft  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexes 


Digitized  by 


^ 


1116 


85  ATLANTIC  REPORTER 


(Pa 


the  jury  believe  that,  when  the  plaintiff  on 
the  .morning  after  his  Injury,  to  wit,  Feb- 
ruary 21,  1910,  at  the  hospital,  either  from 
the  effect  of  medicine  administered  to  him 
or  pain  and  suffering  from  his  injuries,  did 
not  know  and  understand  the  nature  and 
contents  of  the  agreement,  or  release  signed 
by  hlmk  he  would  not  be  bound  thereby,  and 
would  hare  the  right,  within  a  reasonable 
time  after  learning  of  Its  existence  and  what 
it  contained,  to  disavow  and  repudiate  it 
Answer:  Affirmed."  "(10)  The  defendant  not 
having  paid  to  plaintiff  wages,  nor  offered 
to  pay  the  same,  but  on  the  contrary  neg- 
lected to  pay  the  plaintiff  In  compliance  with 
the  agreement  of  February  21,  1910,  plain- 
tiff had  a  right  to  treat  the  contract  as  end- 
ed and  to  repudiate  it,  and  to  disaffirm  the 
same  by  tendering  back  to  the  defendant  the 
money  received  by  virtue  of  its  execution, 
together  with  the  offer  of  the  plaintiff  to  pay 
to  the  defendant  any  money  expended  on  his 
account  when  the  amount  thereof  was  made 
known  to  him.     Answer:  Affirmed." 

Verdict  and  judgment  for  plaintiff  for  $5,- 
000.     Defendant  appealed. 

Argued  before  FELL,  G.  J,  and  BROWN, 
POTTER,  STEWART,  and  MOSCHZISKER, 
JJ.       . 

J.  Norman  Martin,  of  New  Castle,  for  ap- 
pellant Chas.  E.  Mehard  and  A.  W.  Gard- 
ner, both  of  New  Castle,  for  appellee. 

POTTER,  J.  The  plaintiff  brought  this 
suit  to  recover  damages  for  injuries  alleged 
to  have  resulted  from  the  negligence  of  the 
defendant  company  In  the  operation  of  Its 
cars.  Liability  was  not  denied;  but  the  de- 
fendant set  up,  as  a  defense,  a  settlement 
with  the  plaintiff  and  a  release  of  all  dam- 
ages. It  appears  from  the  evidence  that  on 
February  21,  1910,  the  day  after  the  accident 
the  plaintiff,  while  In  the  New  Castle  Hospi- 
tal, was  visited  by  W.  A.  Goehrlng,  vice 
president  of  the  defendant  company,  at  whose 
solicitation  he  signed  a  release  which  reads 
as  follows:  "New  Castle,  Pa.,  February  21, 
1910.  Received  from  Pittsburgh,  Harmony, 
Butler  ft  New  Castle  Railway  Company  forty 
dollars  In  full  payment  of  all  claims,  de- 
mands, and  rights  of  action  against  said  com- 
pany, all  of  which  are  hereby  waived,  satis- 
fled,  and  released  including,  not  by  way  of 
limitation  but  specifically,  all  of  such  sus- 
tained by  me  or  growing  out  of  an  accident 
which  occurred  on  the  20th  day  of  February, 
1910,  at  New  Castle,  Pa.  Also,  pay  all  hospi- 
tal and  doctors  bills  and  wages  until  he  re- 
covers able  to  work — to  do  day's  work  at  his 
trade.    R.  Schwartzfager.    [Seal.]" 

When  the  release  was  signed,  Mr.  Goehr- 
lng paid  plaintiff  the  sum  of  $90.  Subse- 
quently the  company  paid  his  hospital  ex- 
penses and  doctors  bills.  At  the  trial  plain- 
tiff took  the  ground  that  the  release  was  not 
binding,  alleging  in  the  first  place  that  he 


was  not  mentally  capable  of  making  a  con- 
tract when  it  was  executed;  and  In  the  sec 
ond  place  that  the  company  had  failed  to 
perform  its  promise  to  pay  him  wages,  un- 
til he  recovered  sufficiently  to  be  able  w 
work,  and  for  that  reason  he  had  rescinded 
the  contract  The  trial  judge  held  the  fir>: 
reason  to  be  unavailable,  because,  by  Li? 
own  admission,  plaintiff  ratified  the  contract 
by  insisting  that  the  company  should  comr-ly 
with  It  Upon  the  second  ground,  the  evi- 
dence was  held  to  be  sufficient  to  take  the 
case  to  the  Jury ;  and  It  was  submitted  to 
them  to  determine  as  a  fact  whether  the  de- 
fendant had  neglected  and  refused  to  pa; 
the  wages  In  accordance  with  the  agreement. 
The  jury  were  instructed  that  if  such  wn 
the  case,  the  plaintiff  was  justified  In  repudi- 
ating the  contract  The  uncontradicted  testi- 
mony of  the  plaintiff  was  that  on  three  sep- 
arate occasions,  twice  in  the  month  of  May, 
1910,  and  once  in  June,  he  saw  Mr.  Goehruu. 
the  representative  of  the  company,  and  de- 
manded payment  of  the  wages.  None  were 
paid. 

On  November  22,  1910,  before  suit  ni 
brought  plaintiff  gave  written  notice  to  Mr. 
Goehrlng  that  he  had  rescinded  the  contract 
and  tendered  to  him  the  $90  which  was  paid 
when  it  was  executed,  and  requested  a  state- 
ment of  the  amount  of  the  bills  paid  to  the 
hospital  and  to  the  doctors  on  his  account 
by  the  company.  The  jury  returned  a  ver- 
dict in  favor  of  the  plaintiff  for  the  sum  of 
$5,000.  A  motion  for  judgment  in  favor  a! 
the  defendant  non  obstante  veredicto  was 
refused,  and  Judgment  was  entered  on  the 
verdict    Defendant  has  appealed. 

[1]  The  only  question  raised  by  the  as- 
signments of  error  is  whether  defendant  waa 
entitled  to  binding  Instructions  in  its  favor. 
The  liability  of  the  defendant  company  for  a 
breach  of  the  contract  is  not  seriously  ques- 
tioned ;  the  real  point  for  determination  being 
whether  there  was  such  a  failure  of  the  con- 
sideration for  the  release  as  to  justify  the 
plaintiff  In  disregarding  it  and  bringing  his 
suit  upon  the  original  cause  of  action.  At 
we  understand  the  contention  of  counsel  for 
appellant  It  is  that  the  plaintiff  is  entitled 
to  bring  suit  only  for  the  amount  of  the  un- 
paid wages  due  under  the  contract  A  case 
closely  analogous  In  principle  to  that  which 
is  here  presented  was  that  of  Saeger  v.  Rank. 
148  Pa.  77,  23  AtL  1006.  There,  as  in  the 
present  instance,  there  was  a  release  found- 
ed upon  a  consideration  paid  partly  In  cash. 
and  consisting,  as  to  the  remainder,  in  a 
promise  to  pay,  which  was  not  performed. 
In  that  case  the  owners  of  the  principal  of 
a  dower  Interest  charged  on  real  estate  re- 
leased it  to  the  owner  of  the  land,  who  was 
a  married  woman,  and  who  paid  part  of  the 
consideration  cash  and  gave  her  notes  for 
the  balance.  She  afterwards  attempted  to 
repudiate  her  liability  on  the  notes  on  the 
ground  of  coverture.    The  release  contained 
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the  following  clause:  "After  which  [the 
signing  of  the  release]  it  shall  be  as  effectual 
for  the  discharge  of  such  arrears  of  Interest 
due  at  the  death  of  said  Eliza  Saeger  as  for 
any  other  purpose."  Upon  the  trial  the  de- 
fendant submitted  a>  point  to  the  effect  that, 
as  there  was  no  fraud,  accident;  or  mistake, 
the  release  was  a  bar  to  the  action.  The 
point  was  refused,  and  the  Jury  found  a  ver- 
dict for  the  amount  of  the  notes,  being  the 
amount  of  the  dower  interest,  which  was  in 
arrears.  It  will  be  noted  that  the  considera- 
tion failed  not  wholly  but  In  part  The  judg- 
ment was  affirmed  by  this  court  on  the  ground 
that,  the  consideration  of  the  release  having 
failed,  plaintiff  could  recover  on  the  original 
application.  In  the  case  now  before  us,  a 
small  amount  of  the  consideration  was  paid 
In  cash ;  but  there  was  an  entire  lack  of  per- 
formance of  the  principal  part  of  the  con- 
sideration for  the  agreement,  which  was  the 
payment  of  wages  during  the  period  of  dis- 
ability. 

[2]  The  governing  principle  here  Involved 
is  thus  broadly  stated  in  1  Cyc.  315 :  "Accord 
and  part  performance  do  not  constitute  a 
satisfaction.  It  is  merely  executory  so  long 
as  by  its  terms  something  remains  to  be  done 
In  the  future."  And  again  on  page  336:  "A 
mere  accord,  which  Is  not  followed  by  execu- 
tion and  satisfaction,  is,  as  a  general  rule, 
no  bar  to  an  action  on  the  original  obliga- 
tion. This  rule,  however,  presupposes  that 
the  agreement  of  the  creditor  is  to  accept 
the  performance  of  the  debtor's  promise  or 
agreement,  and  not  the  promise  or  agreement 
Itself."  The  circumstances  of  this  case  in- 
dicate, we  think,  that  the  plaintiff  looked 
chiefly  to  the  performance  of  the  agreement 
to  pay  him  wages ;  that  it  was  this  which  he 
agreed  to  accept  in  satisfaction  of  the  pre- 
existing obligation.  The  agreement,  fairly 
construed,  must  be  regarded  as  requiring 
performance  of  the  promise. 

[3]  In  Reed  v.  Martin,  29  Pa.  179,  It  was 
held,  as  stated  in  the  syllabus,  that:  "An 
unexecuted  agreement  to  pay  to  plaintiff  a 
sum  certain  in  satisfaction  of  a  pending  suit 
and  an  agreement  by  plaintiff  to  receive  the 
same  and  release  the  defendant,  is  not  suffi- 
cient in  law  to  defeat  a  recovery."  In  Hearn 
v.  Klehl,  38  Pa.  147,  at  page  149  (80  Am. 
Dec.  472),  Mr.  Justice  Woodward  said:  "It 
Is  not  enough  that  there  be  a  clear  agree- 
ment or  accord,  and  a  sufficient  consideration ; 
but  the  accord  must  be  executed."  This  lan- 
guage was  quoted  with  approval  by  Mr.  Jus- 
tice Sterrettln  Hosier  v.  Hursh,  151  Pa.  415, 
at  page  422,  25  Atl.  52,  at  page  53.  In  further 
discussing  the  question,  he  says :  "There  is 
an  obvious  distinction  between  an  engage- 
ment to  accept  a  promise  in  satisfaction  and 
an  agreement  requiring  performance  of  the 
promise.  If  the  promise  itself,  and  not  its 
performance,  is  accepted  In  satisfaction,  this 
Is  a  good  accord  and  satisfaction,  without 


performance.  The  agreement  relied  on  In 
this  case  will  not  bear  that  construction. 
*  *  *  The  agreement  was  not  to  accept 
defendants'  promise  in  lieu  of  the  notes,  but 
the  specified  sums  in  cash  and  approved  se- 
curities. It  contemplated  the  performance 
of  the  promise,  and  was  therefore,  execu- 
tory." In  like  manner  the  agreement  In  the 
present  case  cannot  be  fairly  construed  to 
be  an  acceptance  of  the  defendant's  promise 
to  pay  wages  in  lieu  of  the  then  existing  ob- 
ligation of  the  company  to  make  good  the 
damages  caused  by  its  negligence;  but  it 
must,  we  think,  be  regarded  as  contemplating 
the  payment  of  wages  for  the  specified  time- 
that  Is,  until  plaintiff  should  recover  his 
ability  to  work  at  his  trade.  The  agreement, 
thus  construed,  was  executory. 

In  reaching  this  conclusion  we  have  not 
overlooked  the  decision  in  Laughead  v.  Coke 
Co.,  209  Pa.  368,  58  Atl.  685, 103  Am.  St  Rep. 
1014.  In  that  case  It  appeared  that  the 
plaintiff  agreed  to  settle  his  claim  for  a  def- 
inite sum  of  money  and  the  promise  of  em- 
ployment to  commence  when  a  vacancy  in 
a  certain  position  should  occur.  It  did  not 
appear  that  the  contingency  upon  which  the 
vacancy  was  to  arise  had  occurred  at  the 
time  of  the  suit  and  there  was  therefore  no 
breach  of  the  contract  in  that  respect  It 
was  held,  upon  the  facts  there  shown,  that 
the  accord  and  satisfaction  were  complete. 
Plaintiff  was  not  allowed  to  recover  upon  his 
original  contract  Under  the  strict  letter  of 
the  terms  of  the  agreement,  there  was  no  de- 
fault; and  It  was  held  that  the  receipts  for 
the  settlement  of  the  unliquidated  damages 
could  not  be  avoided,  except  on  the  ground 
of  fraud,  accident  or  mistake.  The  facts 
of  that  case  differ  materially  from  those  now 
before  us.  In  our  view,  the  part  performance 
of  the  agreement  in  this  case  did  not  consti- 
tute a  satisfaction.  The  agreement  was  exec- 
utory, because,  under  it  something  remained 
to  be  done  In  the  future — the  payment  of 
wages — and  in  this  particular  the  agreement 
was  never  carried  out  Part  performance 
did  not  constitute  satisfaction,  and  the  pre- 
existing obligation  was  not  discharged. 

The  assignments  of  error  are  overruled, 
and  the  judgment  Is  affirmed. 


KAHN  et  ux.  v.  KITTANNING  ELECTRIC 
LIGHT  CO. 

(Supreme  Court  of  Pennsylvania.    Jan.  6, 
1913.) 

Electricity  (J  19*)— Electric  Light  Com- 
pany—Broken  Live  Wire— Action— Evi- 
oence. 

Where  a  boy  left  his  home  in  the  morning, 
and  a  few  minutes  later  was  found  lying  on 
a  street  with  a  severe  burn  in  his  hand,  caused 
by  contact  with  a-  broken  live  wire  belonging 
to  defendant  an  electric  light  company,  from 
which  burn  be  died,  and  there  was  no  evidence 
to  show  the  case  of  the  break  nor  how  long  it 
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lay  upon  the  ground,  no  action  will  lie  against 
the  light  company. 

[Ed.  Note.— For  other  cases,  see  Electricity, 
Cent  Dig.  f  11;  Dec.  Dig.  f  19.*] 

Appeal  from  Court  of  Common  Pleas,  Arm- 
strong County. 

Action  by  Henry  M.  Kahn  and  wife  against 
the  Kittanning  Electric  Light  Company. 
Judgment  for  defendant,-  and  plaintiffs  ap- 
peal.   Affirmed. 

Trespass  to  recover  damages  for  the  death 
of  plaintiffs'  son.  The  facts  are  stated  in 
the  opinion  of  the  Supreme  Court 

The  trial  judge  charged  as  follows: 

"In  this  case  the  court  regrets  very  much 
to  have  to  take  the  case  from  the  Jury,  and 
to  decide  it  for  itself.  The  Supreme  Court 
has  laid  down  the  rule  that  such  responsibil- 
ity must  often  be  assumed  by  the  court  and 
we  do  not  desire  to  evade  or  shirk  our  re- 
sponsibility, however  much  we  would  prefer 
to  submit  the  case  to  the  decision  of  the  Jury. 

"We  have  been  asked  on  the  part  of  the  de- 
fendant to  instruct  you  that  under  all  the 
evidence  in  this  case,  your  verdict  must  be  in 
favor  of  the  defendant  We  feel  constrained 
under  the  testimony,  after  we  have  read  a 
number  of  cases  and  decisions  of  the  Su- 
preme Court,  to  grant  that  request  and  say 
that  you  should  return  a  verdict  In  favor  of 
the  defendant 

"In  this  case  there  is  no  question  that  this 
young  man  met  his  death  In  a  very  unfortu- 
nate manner.  But,  before  a  verdict  should 
go  against  the  defendant  it  is  Incumbent  on 
the  plaintiffs  to  show  some  specific  act  of  neg- 
ligence on  the  part  of  the  defendant  There 
Is  testimony  in  the  case  that  these  poles  were 
erected  184  feet  apart  and,  while  in  some 
places  the  ordinary  rule  is  to  erect  their 
poles  from  100  to  120  feet  apart,  there  Is  not 
sufficient  evidence  that  it  was  the  distance 
between  these  poles  that  caused  the  injury 
to  this  boy. 

"If  there  had  been  testimony  that  by  rea- 
son of  those  poles  being  erected  such  a  dis- 
tance apart,  or  if  there  had  been  testimony 
that  on  account  of  no  guy  wires  being  fixed 
to  the  poles,  and  that  that  was  the  immedi- 
ate and  proximate  cause  of  the  accident  then 
the  plaintiffs  in  this  case  could  have  recover- 
ed. The  nearest  we  have  to  that  Is  the  tes- 
timony of  Mr.  Bell,  who  testifies  that  he  saw 
these  wires  and  poles  before  the  accident 
and  that  he  saw  them  afterward,  and  he  in- 
fers and  says  it  Is  his  opinion  that  these 
wires,  being  so  close  together  and  sagging  as 
he  describes  them,  may  have  come  together 
that  night,  and  that  that  may  have  been  the 
cause  of  this  wire  falling  down.  Mr.  Bell 
did  not  know  where  this  wire  came  apart, 
whether  it  was  in  the  middle  between  the 
two  poles,  or  close  to  either  one  of  them. 
He  says  that  ordinarily  -there  would  be  a 
mark  on  the  other  wire  showing  where  the 
wires  came  together,  but  there  is  no  evidence 


as  to  that  So,  at  most  it  is  but  a  conjecture 
or  guess,  and  the  law  seems  to  us  to  he  pitta 
that  the  plaintiffs  have  not  complied  with  the 
requirements  of  the  law ;  that  is,  that  they 
have  not  produced  such  certain  evidence  or 
such  evidence  upon  which  the  jury  could  de- 
cide the  case.  As  we  look  at  it,  under  the 
law,  it  is  our  duty  in  this  case  to  direct  a 
verdict  In  favor  of  the  defendant" 

Verdict  and  judgment  for  defendant. 
Plaintiffs  appeal. 

Argued  before  FELL,  CL  J,  and  BROWX, 
MESTREZAT.  POTTER,  ELK3N.  STEW- 
ART, and  MOSCHZISKER,  JJ. 

C.  E.  Harrington  and  J.  H.  Painter,  both 
of  Kittanning,  for  appellants.  R.  L.  Ralston, 
of  Kittanning,  and  H.  A.  Bellman,  for  appel- 
lee. 


POTTER,  J.  This  was  an  action  of  tres- 
pass by  Henry  M.  Kahn  and  his  wife  again* 
the  Kittanning  Electric  Light  Company  to 
recover  damages  for  the  death  of  their  aoa. 
alleged  to  have  been  caused  by  the  negligence 
of  the  defendant  company.  On  the  morning 
of  October  22,  1910,  shortly  before  7  o'clock, 
the  boy,  who  was  13  years  old,  left  the  home 
of  his  parents  to  go  to  work.  A  few  mo- 
ments later  he  was  found  lying  upon  the 
street  suffering  from  a  severe  born  in  the 
hand  caused  by  coming  in  contact  with  a 
broken  live  wire  belonging  to  defendant  coo- 
pany.  He  was  taken  to  the  hospital,  where 
tetanus  subsequently  developed  from  the  in- 
jury, causing  his  death  two  weeks  later.  Up- 
on the  trial  the  court  below  directed  s  ver- 
dict for  the  defendant  on  the  ground  that 
the  evidence  upon  the  part  of  plaintiffs  m 
not  sufficient  to  sustain  a  finding  by  the  Jnrj 
that  the  injury  to  the  boy  resulted  from  neg- 
ligence on  the  part  of  the  defendant  It  was 
not  shown  what  caused  the  break  in  the  wire, 
nor  did  it  appear  how  long  the  wire  lay  up- 
on the  ground  after  it  was  broken.  The  wit- 
ness Pollock  testified  that  the  accident  hap- 
pened near  his  house;  that  about  a  quarter 
to  7  he  heard  some  one  cry,  and  he  went  oat 
and  found  the  boy  lying  injured  upon  the 
pavement  As  soon  as  he  had  taken  the  boj 
to  the  hospital  near  by,  he  notified  the  de- 
fendant company  by  telephone  that  the  wire 
was  down,  and  they  at  once  sent  a  man  to 
fix  it  He  said  there  had  been  a  rain  and 
wind  storm  during  the  night  and  some  elec- 
trical trouble.  Our  examination  of  the  evi- 
dence leads  us  to  the  conclusion  that  the 
facts  of  this  case  do  not  bring  it  within  the 
principle  of  the  decision  in  Hereon  v.  Pitts- 
burg, 204  Pa.  509,  54  AtL  311, 93  Am.  St  Rep. 
798,  where  a  broken  police  call  wire  lay  for 
several  hours  upon  the  street  In  that  case 
It  was  shown  that  the  break  waa  known  to 
the  police  officials  by  9  o'clock  In  the  morn- 
ing, and  the  accident  did  not  occur  until  late 
in  the  afternoon.    It  waa  held  that  the  break 
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n  the  wire  was  notice  that  It  might  become 
langerous,  and  Imposed  upon  the  city  the 
luty  of  prompt  examination  and  care.  So  In 
Devlin  t.  light  Co.,  182  Pa.  188,  43  Atl.  962, 
he  lire  wire  upon  which  plaintiff  stepped 
md  been  negligently  left  upon  the  sidewalk 
>y  defendant's  employes  while  they  were  en- 
raged In  readjusting  the  wires.  But  In  the 
>resent  case  the  evidence  does  not  show  how 
ong  the  wire  was  broken  before  the  accident 
Much  less  does  It  show  that  the  defendant 
vas  negligent  in  not  sooner  discovering  the 
>reak,  or  In  falling  to  give  the  matter  prompt 
ittention  after  it  did  learn  of  Its  existence, 
ind  of  the  presence  of  the  broken  wire  upon 
he  street  In  fact  counsel  for  plaintiffs 
>laced  but  little  emphasis  upon  this  phase 
>f  the  case,  but  sought  rather  to  show  that 
he  method  of  construction  of  the  line  was 
'aulty.  His  expert  witness  Bell  suggested 
hat  the  wires  were  too  slack,  and  that  this 
ilackness  may  have  become  dangerous  be- 
muse, by  swaying,  the  wire  may  become  crys- 
allized  at  the  point  where  it  la  fastened, 
tnd  may  finally  break  at  that  point  But 
here  was  no  evidence  to  show  that  as  a 
natter  of  fact  the  wire  did  become  crystal- 
ized,  or  that  it  did  break  at  the  point  where 
t  was  fastened.  Nor  does  the  evidence  show 
hat  the  Insulation  was  poor  at  the  place 
There  the  break  occurred.  As  the  trial  Judge 
laid,  the  cause  of  the  break  in  the  wire  was 
lot  shown  by  the  testimony,  and  it  was  left 
is  a  mere  matter  of  conjecture.  It  was  not 
ihown  that  the  break  occurred  in  the  center 
>f  the  span,  or  at  such  a  distance  from  the 
>ole  that  it  must  have  been  caused  by  the 
illeged  defect  of  having  too  long  a  span. 

In  his  opinion,  refusing  the  motion  for  a 
lew  trial  in  this  case,  the  trial  Judge  care- 
ully  analyses  the  evidence,  and  points  out 
dearly  that  the  plaintiffs  failed  to  show  any 
ipeciflc  act  of  negligence  on  the  part  of  the 
iefendant  that  can  fairly  be  considered  as 
he  proximate  cause  of  the  injury.  As  he 
iptly  says,  the  statements  in  the  declaration 
tnd  in  the  testimony  of  the  witnesses  were 
nerely  conclusions,  and  did  not  set  forth 
'acts  which  could  properly  be  held  to  consti- 
ute  negligence.  We  agree  with  his  conclu- 
sion that  the  case  is  within  the  principle  ot 
he  decision  In  Smith  v.  East  End  Electric 
Jight  Co.,  198  Pa.  19,  47  Atl.  1123,  Anment 
'.  Telephone  Co.,  28  Pa.  Super.  Ct  610,  and 
canning  y.  Pittsburg  Railways  Co.,  229  Pa. 
S75,  79  Atl.  136,  32  I*  R.  A.  (N.  S.)  1043.  It 
vas  there  held  that  it  was  not  enough  to 
irove  the  mere  fact  of  the  breaking  of  a 
wire,  which  caused  the  injury.  The  question 
'or  the  Jury  was :  "Did  the  negligence  of  the 
iefendant  company  cause  it  to  break?  If 
his  did  not  appear,  there  was  no  liability 
ipon  the  defendant"  In  the  case  at  bar  as 
he  evidence  did  not  show  the  cause  of  the 
>reak  in  the  wire,  or  that  the  company  failed 
x>  remedy  the  trouble  with  due  and  reason- 


able alacrliy,  the  trial  Judge  was  Justified 
in  withdrawing  the  case  from  the  Jury. 

The  assignments  of  error  are  overruled, 
and  the  Judgment  is  affirmed. 


In  re  McCIARRENS  ESTATE. 

Appeal  of  HEILMAN. 

(Snpreme  Court  of  Pennsylvania.     Jan.  6, 
1913.) 

1.  Conversion  (|  15*)— Directions  in  Will 
— Effect. 

Where  a  will  devises  the  testator's  home- 
stead to  his  wife  for  life  and  directs  it  to  be 
then  sold  by  the  administrator  and  the  proceeds 
equally  divided  between  testator's  sons,  and 
also  directs  that  the  residue  of  moneys  from 
the  sale  of  testator's  real  estate  other  than 
that  allotted  to  the  widow's  occupation  and  use 
shall  be  divided  in  equal  shares  between  tes- 
tator's sons,  and  that  the  administrator  sell 
and  convey  the  real  estate  in  accordance  with 
the  foregoing,  all  the  testator's  realty  is  con- 
verted into  personalty. 

[Ed.  Note.— For  other  cases,  see  Conversion, 
Cent  Dig.  {$  28-37,  52;  Dec.  Dig.  §  15.*] 

2.  Conversion    (§  22*)— Reconversion— Re- 
lease to  Executor. 

Where  a  will  by  power  of  sale  works  an 
absolute  conversion  of  realty  and  directs  dis- 
tribution of  the  proceeds  to  testator's  sons, 
and  the  executor  sells  personal  property  and 
files  an  account  of  the  proceeds,  a  release  by 
the  sons  to  the  executor  will  not  work  a  con- 
version of  the  realty,  where  it  merely  waives 
the  appointment  of  an  auditor  and  acknowl- 
edges receipt  of  the  fund  and  is  intended  mere- 
ly to  save  the  expense  of  distribution  through 
the  orphans'  court 

[Ed.  Note. — For  other  cases,  see  Conversion, 
Cent  Dig.  §5  66-72;   Dec.  Dig.  §  22.*] 

3.  Conversion     (f     22*) —Reconversion  — 
Deeds  bt  Legatees. 

The  joinder  by  testator's  sons  in  a  deed 
by  the  executor  of  lands  sold  pursuant  to  the 
power  in  the  will,  to  save  the  trouble  and 
expense  of  court  proceedings,  does  not  work  a 
reconversion  of  the  real  estate,  but  deeds  ex- 
ecuted by  the  sons  themselves  without  any 
connection  with  the  executors,  in  accordance 
with  a  plan  of  lots,  do  work  a  reconversion. 

[Ed.  Note. — For  other  cases,  see  Conversion, 
Cent  Dig.  f{  66-72;    Dec.  Dig.  f  22.*] 

4.  Conversion  (8  22*)— Reconversion— Pos- 
session and  Use  or  Realty. 

Where  a  power  of  sale  in  a  will  works  an 
equitable  conversion  of  realty,  and  the  pro- 
ceeds of  sale  are  to  be  divided  between  tes- 
tator's sons,  the  sons  work  a  reconversion  by 
taking  possession  of  the  land  and  dealing  with 
it  as  real  estate. 

[Ed.  Note.— For  other  cases,  see  Conversion, 
Cent  Dig.  H  66-72;  Dec.  Dig.  |  22.*] 


Appeal  from  Orphans'  Court  Armstrong 
County. 

In  the  matter  of  the  estate  of  P.  F.  Mo- 
Clarren,  deceased.  From  a  decree  dismissing 
exceptions  to  an  auditor's  report  Alexander 
Hellman  appeals.     Affirmed. 

The  following  opinion  was  filed  In  the  court 
below  by  Reed,  P.  J.,  specially  presiding: 

"This  is  a  contest  on  distribution  between 
the  creditors  of  George  K.  McClarren,  who 
is  one  of  the  legatees  under  the  will  of  P.  F. 
McClarren,  deceased.    His  distributive  share 
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of  the  proceeds  of  the  real  estate  sold  la 
claimed  by  his  Judgment  creditors,  and  the 
dispute  between  them  Is  as  to  the  priority 
of  Hen  of  their  respective  Judgments.  It  Is 
contended  that  the  decedent  by  his  will  con- 
verted the  real  estate  into  personalty,  and 
also  that,  if  It  were  reconverted  by  the  par- 
ties in  Interest  prior  to  its  sale,  the  Judg- 
ments to  which  the  auditor  has  awarded  the 
fund  were  entered  in  the  interim,  and  there- 
fore were  not  liens  upon  it  at  the  time  it 
was  sold.  Hence  the  questions  for  determi- 
nation are:  Did  the  testator  by  his  will  con- 
vert this  real  estate  into  personalty;  and, 
if  so,  did  the  parties  In  interest  reconvert  It 
into  real  estate,  and  at  what  date? 

"P.  P,  McClarren  died,  testate,  December 
21,  1900,  leaving  to  survive  him  a  widow  and 
one  daughter  and  two  sons.  The  provisions 
of  his  will  which  give  rise  to  this  contest  are 
as  follows: 

"  'I  also  hereby  set  aside  for  my  wife's  in- 
dividual use  so  long  as  she  may  live  all '  that 
portion  of  my  real  estate  bounded  on  the 
south  by  the  public  road  leading  from  the 
Allegheny  river  by  Shoops,  on  the  east  by 
the  center  of  the  Allegheny  Valley  Railway, 
on  the  north  by  a  35-foot  street  In  the  plan 
of  lots  recently  laid  out  by  R.  S.  Slaymaker, 
artist,  for  P.  F.  McClarren,  thence  on  the 
west  by  the  Allegheny  river;  on  which  there 
is  now  erected  two  dwelling  houses,  frame 
barn,  wareroom,  office  and  other  buildings; 
to  include  so  much  of  the  orchard  as  lies 
south* of  the  street  above  referred  to;  sup- 
posed to  contain  three  acres  be  the  same 
more  or  less.    *    *    * 

"'I  will  and  bequeath  to  my  son  Warren 
Terry  McClarren  the  sum  of  two  thousand 
dollars  to  be  paid  to  him  out  of  the  proceeds 
of  my  estate  to  make  him  equal  with  his  sis- 
ter and  brother. 

'"As  to  the  residue  of  moneys  from  the 
sale  of  my  real  estate,  other  than  that  allot- 
ted to  my  wife's  occupation  and  use,  I  di- 
rect It  to  be  divided  in  equal  shares  between 
my  two  sons,  George  K.  and  Warren  T.  or  in 
case  of  their  decease,  then  to  their  children. 

"  'As  to  that  portion  of  my  real  estate  re- 
served and  allotted  to  her  Individual  use 
(meaning  my  wife),  I  direct' that  the  same  be 
sold  by  my  administrator,  at  private  or  pub- 
lic sale,  and  that  the  proceeds  arising:  there- 
from be  equally  divided  between  my  two 
sons  share  and  share  alike  after  her  death. 

"  'I  hereby  empower  my  said  administrator 
to  sell  and  convey  by  deed  or  deeds  my  real 
estate  in  accordance  with  the  foregoing. 

"  'I  hereby  declare  that  my  wife  shall  not 
be  disturbed  or  annoyed  in  the  peaceable  pos- 
session of  that  portion  of  my  real  and  per- 
sonal estate  herein  set  apart  for  her  individ- 
ual use  and  comfort  so  long  as  she  shall 
live.* 

"Subsequently,  by  codicil,  the  testator  ap- 
pointed Hon.  W.  D.  Patton  executor  of  the 
will,  who,  February  2,  1902,  filed  his  final 


account  of  the  personal  estate,  showln?  i 
balance  for  distribution  between  the  wider* 
and  two  sons  of  $8,595.48,  which  balance  Arc 
2,  1902,  was  awarded  by  agreement  of  :bt 
parties  as  follows:  To  the  widow,  £2305-16. 
to  W.  T.  McClarren,  $3,865.16,  which  includ- 
ed the  $2,000  bequeathed  to  him  to  mate 
him  equal  with  his  brother  and  slater';  uA 
$1,865.16  to  George  K.  McClarren. 

"The  real  estate  Involved  in  this  controver- 
sy originally  consisted  of  a  single  messnsst 
part  of  which  the  testator  devtaed  to  fes 
wife  for  life.  The  proceeds  of  the  remains-; 
part,  which  had  been  laid  oat  In  lots  prior  u 
his  death,  be  devised  to  his  two  sons,  shut 
and  share  alike.  The  widow  died  Decemter 
12,  1907,  and  after  her  death  the  executi*. 
December  3,  1910,  pursuant  to  an  agreemea 
entered  Into  by  all  the  parties  in  interest 
that  the  real  estate  should  be  sold  by  h_-- 
and  the  proceeds  thereof  substituted  for  0* 
land  and  distributed  to  those  entitled  thereto 
without  regard  to  how  the  sale  had  been  ef- 
fected, sold  the  part  devised  to  the  widow 
for  life  for  the  sum  of  $8,030,  and  the  nan 
that  had  been  laid  out  in  lots  (except  son:* 
of  the  lots  which  had  been  previously  sold 
and  conveyed  and  to  which  reference  is  here- 
after made)  for  the  sum  of  $4,000. 

"It  is  to  be  observed  that  the  testator  ty 
his  will  distinguished  his  real  estate  ltt» 
two  parts,  and  this  distinction  was  recognize! 
and  maintained  by  all  the  parties  in  interesc 
in  their  subsequent  dealings  with  it  and  In 
the  sales  made  thereof  after  the  widow'* 
death.  In  my  opinion  it  must  be  so  consider- 
ed and  treated  in  the  determination  of  tie 
questions  whether  one  or  both  of  the  pi*"** 
were  converted  into  personalty  by  the  win  of 
the  testator,  and,  If  so,  whether  one  or  lot!: 
were  subsequently  reconverted  by  the  benefi- 
ciaries and  when.  The  exceptants  contend 
that  it  was  the  Intention  of  the  testator  u 
convert  both  tracts  into  personalty,  and  the 
auditor  has  so  found.  Severns*  Est-,  211  Pa. 
65,  60  Atl.  492;  Jones  v.  Caldwell,  97  Pa.£. 
The  controverted  questions,  therefore,  art 
whether  the  beneficiaries  subsequently  kr 
their  unequivocal  acts  or  declarations  elect- 
ed to  take  one  or  both  of  these  pieces  of 
real  estate  unconverted,  and,  If  so,  when  and 
bow  they  manifested  such  election. 

"As  to  that  part  of  the  real  estate  laid  rct 
in  lots  and  which  the  executor  was  privi- 
leged and  empowered  to  sell  immediately  aft- 
er the  death  of  the  testator,  the  beneficiarie* 
clearly  evinced  a  purpose  to  take  the  land  is 
lien  of  the  proceeds.  This  election  was  ua- 
equivocally  manifested  when  they  accepted  it 
as  unconverted  and  proceeded  to  sell  and 
convey  the  lots  Into  which  it  had  been  divid- 
ed. In  October,  1901,  they  sold  and  con- 
veyed one  of  these  lots  to  Dennis  A.  Dal 
and  also  one  to  R.  G.  McElfresh.  The  exec- 
utor and  widow  of  the  testator  Joined  in  it? 
execution  of  these  deeds ;  but  there  is  no  evi- 
dence showing  that  they  received  any  part  of 
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he  proceeds  of  the  sale,  and  the  fair  infer- 
nee  is  that  the  same  were  received  by  War- 
en  T.  McClarren  and  George  K.  McClarren, 
he  beneficiaries  under  the  will  who  execut- 
■d  the  deeds.  The  executor  In  his  final  ac- 
ount  in  1902  charged  himself  with  $224.45 
eceived  from  Dennis  A.  Duff  and  $65.64  re- 
elved  from  R.  G.  McElfresh;  bat  there  is 
lothlng  to  show  that  these  sums  were  any 
part  of  the  proceeds  of  the  sales  of  these 
ots.  If  they  had  been,  it  could  have  been 
eadlly  proven,  and  the  burden  to  so  prove 
vas  on  those  who  now  allege  It  There  Is 
lothlng  to  show  that  the  executor  had  any- 
hing  to  do  with  negotiating  the  sales  of 
hese  lots,  or  that  he  received  any  part  of  the 
proceeds.  The  only  reasonable  Inference 
torn  the  facts  and  circumstances  in  evidence 
s  that  the  sales  were  made  by  the  beneflda- 
ies,  Warren  T.  McClarren  and  George  K. 
-IcClarren,  and  that  the  proceeds  of  the 
ame  were  received  by  them.  The  Joining  of 
he  executor  and  widow  In  the  execution  of 
he  deeds  was  perfunctory,  and  no  doubt  was 
lone  at  the  instance  of  the  purchasers  to  re- 
nove  any  question  in  their  minds  about  the 
ltle  they  were  acquiring.  It  appears  that 
me  of  the  lots  in  this  plan  of  lots  had  been 
old  to  James  W.  Lockhart  in  the  testator's 
lfetlme,  and  after  his  death  the  widow,  ex- 
icutor,  and  Warren  T.  McClarren  and 
Jeorge  E.  McClarren,  August  7,  1901,  Joined 
n  executing  and  delivering  a  deed  to  Lock- 
lart  for  the  same.  From  this  it  is  argued 
hat  the  deeds  executed  by  the  same  parties  to 
)ennla  A  Duff  and  R.  C.  McElfresh  were  for 
ots  sold  by  the  testator  in  his  lifetime.  This 
nntentioh,  however,  is  answered  by  the  rule 
>f  non  sequitur.  If  such  were  the  fact,  it 
■ould  have  and  should  have  been  proven.  It 
s  significant  that  in  the  deed  to  Lockhart  it 
a  recited  that  the  lot  therein  described  Is 
the  same  lot  sold  by  P.  F.  McClarren  (the 
estator)  to  the  said  James  W.  Lockhart  by 
irticle  of  agreement  dated  23d  day  of  Sep- 
ember,  A  D.  1899.'  The  deeds  to  Duff  and 
tfcEi  fresh  were  made  about  the  same  time 
is  the  deed  to  Lockhart,  but  contain  no  such 
•ecltal. 

"As  already  stated,  the  executor  filed  his 
lnal  account  of  the  personal  estate  February 
!,  1902,  showing  a  balance  in  his  hands  for 
listributlon  of  $8,595.48,  which  was  amlca- 
>ly  distributed  between  the  widow  and  War- 
den T.  McClarren  and  George  K.  McClarren, 
vho,  April  2,  1902,  receipted  for  their  dls- 
xibutlve  shares  and  executed  a  release  and 
llscharge  of  the  executor  'with  the  same 
'orce  and  effect  as  If  the  said  balance  had 
>een  distributed  by  the  orphans'  court  of 
Armstrong  county.'  This  practically  severed 
he  executor's  connection  with  the  estate. 
3e  never  exercised  or  offered  to  exercise  any 
lower  or  authority  conferred  upon  him  by 
he  will  In  reference  to  the  testator's  real  es- 
tate. About  three  years  after  the  widow's 
leath,  under  and  pursuant  to  the  agreement 
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hereinbefore  referred  to,  he  sold  the  real 
estate  devised  to  her  for  life  for  $8,050,  and 
the  remaining  lots  of  that  part  of  the  real 
estate  that  had  been  laid  out  In  lots  for  $4,- 
600.  After  the  executor  had  filed  his  account 
of  the  personal  estate,  the  beneficiaries  of 
the  real  estate  continued  to  deal  with  the 
tract  comprising  the  plan  of  lots  as  uncon- 
verted, thereby  confirming  their  prior  elec- 
tion to  accept  It  as  real  estate  instead  of  the 
proceeds  thereof.  They  sold  a  number  of 
lots  and  executed  and  delivered  deeds  to 
purchasers,  and  in  various  other  ways  set 
out  by  auditor  In  his  report  indicated  their 
prior  election  to  take  this  real  estate  as  land 
Instead  of  money.  Assuming  that  the  will 
converted  this  part  of  the  testator's  real  es- 
tate Into  personalty,  the  beneficiaries  recon- 
verted It  into  real  estate  as  early  as  October, 
1901,  when  they  sold  a  part  of  the  same  and 
executed  and  delivered  deeds  to  the  purchas- 
ers therefor.  Smith  v.  Starr,  8  Whart  62, 
31  Am.  Dec.  498;  McGarry  v.  McGarry,  9 
Pa.  Super.  Ct  71;  Howell  v.  Mellon,  189  Pa. 
169,  42  AtL  6;  Brandon  v.  McKlnney,  233  Pa. 
481,  82  AtL  764.  From  the  time  of  the  sale 
of  the  first  lot  in  October,  1901,  down  to  the 
final  sale  of  the  remaining  lots  In  1910,  all 
the  Joint  and  several  acts  of  the  beneficiaries 
clearly  and  unequivocally  indicated  their 
election  to  hold  this  real  estate  as  such.  It 
Is  disputed  that  the  testator  by  his  will  con- 
verted this  part  of  the  real  estate  Into  per- 
sonalty, but  inasmuch  as  the  beneficiaries  re- 
converted it  Into  realty  as  of  the  date  of  Oc- 
tober   ,  1901,  the  distribution  of  the 

proceeds  of  sale  is  hot  affected  if  it  be  grant- 
ed that  the  will  did  convert  it  into  per- 
sonalty. 

"As  to  that  part  of  the  real  estate  de- 
vised to  the  widow  for  life,  there  Is  no  evi- 
dence whatsoever  of  any  act  or  declaration 
by  the  beneficiaries,  prior  to  her  death,  to 
Indicate  an  election  on  their  part  to  hold  the 
same  as  real  estate.  A  few  days  after  her 
death  they  did  so  elect  by  taking  possession 
of  it  and  leasing  it,  collecting  the  rents  and 
dividing  the  same  equally  between  them  aft- 
er paying  thereout  the  taxes  assessed  on 
both  tracts  and  the  insurance  on  buildings 
on  this  particular  tract  After  her  death 
December  15,  1907,  they  assumed  absolute 
control  and  dominion  over  this  part  of  the 
real  estate  and  treated  and  dealt  with  it 
as  such  until  it  was  sold  pursuant  to  the 
agreement  herein  referred  to.  The  testator 
positively  and  explicitly  directs  this  part  of 
his  real  estate  to  be  sold  after  the  death  of 
his  widow  and  the  proceeds  arising  from 
such  sale  to  be  equally  divided  between  his 
two  sons.  This  worked  a  conversion  of  it 
Into  personalty.  Parkinson's  App.,  82  Pa. 
455;  McClure's  App.,  72  Pa.  414;  Jones  v. 
Caldwell,  97  Pa.  42.  It  remained  personalty 
until  reconverted  into  realty  by  the  bene- 
ficiaries after  the  death  of  the  widow,  which 
reconversion  took  place  December  IB,  1907. 
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"The  auditor  In  his  disposition  of  the  case 
reached  the  conclusion  that  the  testator  in- 
tended to  convert  all  his  real  estate  into 
personalty  and  to  bequeath  the  proceeds  as 
money,  but  that  the  beneficiaries  elected  to 
take  snch  real  estate  as  such  in  lieu  of  the 
proceeds,  and  that  this  election  was  made 
as  to  all  of  the  real  estate  at  a  date  preced- 
ing the  entry  of  the  judgments  of  Alex. 
Hileman  and  Mary  Montgomery  et  al.,  which 
were  entered  on  the  same  day,  namely,  Oc- 
tober 18,  1902.  He  found  George  K.  McClar- 
ren's  net  share  of  the  proceeds  of  sale  to  be 
$5,696.92,  and  awarded  to  Alex.  Hellman  and 
Mary  Montgomery  et  aL  §3,447.60  in  full 
payment  of  the  debt,  interest,  costs,  and  at- 
torney's commission  of  their  respective  judg- 
ments; and  the  balance  of  said  distributive 
share,  $2,249.32,  he  awarded  to  judgments 
of  W.  D.  Patton.  There  have  been  a  large 
number  of  exceptions  filed  to  the  auditor's 
findings  of  fact  and  conclusions  of  law; 
but  the  only  substantial  error  discovered  by 
the  court  is  In  his  failure  to  distinguish  be- 
tween the  two  parcels  of  real  estate  regard- 
ing the  respective  dates  when  the  beneficia- 
ries elected  to  take  and  hold  the  same  as 
real  estate  in  lieu  of  the  proceeds  thereof 
bequeathed  to  them. 

"From  the  testimony  and  reeordB  submit- 
ted I  am  unable  to  make  the  distribution 
and  can  only  indicate  my  opinion  as  to  how 
it  should  be  made  and  refer  the  case  back 
to  the  auditor  to  make  the  same  in  accord- 
ance therewith.  For  his  information  I  may 
say  that  one-half  of  the  proceeds  of  the  sale 
of  that  part  of  the  real  estate  comprising 
the  plan  of  lots,  less  one-half  of  the  ex- 
penses of  the  sale  and  the  costs  of  the  audit, 
leaving  the  net  balance,  as  near  as  I  can 
determine  from  the  data  at  hand,  $1,985.97, 
should  be  distributed  pro  rata  to  the  judg- 
ments of  Alex.  Hellman  and  Mary  Montgom- 
ery et  al.,  which  were  entered  on  the  same 
day,  October  18,  1902.  These  judgments 
never  became  liens  on  that  part  of  the  real 
estate  devised  to  the  widow  for  life.  When 
they  were  entered  this  real  estate  in  con- 
templation of  law  was  personalty,  and,  while 
writs  of  scire  facias  thereon  were  Issued, 
judgments  on  these  writs  were  not  taken 
and  entered  until  after  the  real  estate  had 
been  sold.  Inasmuch  as  the  real  estate  de- 
vised to  the  widow  for  life  remained  person- 
alty until  after  her  death,  the  one-half  of 
the  proceeds  of  its  sale,  less  one-half  of  the 
expenses  of  the  sale  and  the  costs  of  the 
audit,  leaving  the  net  balance,  as  near  as  I 
can  determine,  $3,710.96,  should  be  awarded 
to  those  judgments  that  became  liens  after 
Its  reconversion,  to  wit,  December  15,  1907, 
according  to  priority,  subject,  however,  to 
the  assignment  by  George  K.  McGlarren  to 
Hon.  W.  D.  Patton  of  his  Interest  in  the  es- 
tate to  secure  the  payment  of  his  indebted- 
ness to  him ;  and  the  balance  remaining,  if 
any,  to  the  attaching  creditors  as  their  re- 
spective rights  thereto  may  appear. 


"It  is  earnestly  maintained,  however,  tost 
a  reconversion  of  the  real  estate  divided  lot 
lots  did  not  take  place  in  October,  1901. 
when  the  two  beneficiaries  joined  with  the 
executor  and  widow  in  executing  and  de- 
livering deeds  to  Dennis  A.  Duff  and  E.  C 
McElfresh  for  lots  Nos.  37  and  38,  for  the 
reason  that  these  conveyances  were  for  the 
purpose  of  executing  contracts  made  for  the 
sale  of  these  lots  by  the  testator  in  his  life- 
time. If  this  were  an  established  fact,  this 
contention  would  seem  to  be  correct.  Fas- 
ter v.  Harris,  10  Pa.  457;  Ixmgwell  v.  Bet: 
ley,  23  Pa.  99;  Leiper's  App.,  35  Pa.  420 
78  Am.  Dec.  347 ;  Bender  v.  Duckenbach,  1C 
Pa.  18,  29  Atl.  295,  296.  In  that  event  uV 
reconversion  was  effected  June  26,  1905 
when  the  beneficiaries  sold  and  conveyed  t. 
O.  C.  Fiscus  lot  No.  3,  instead  of  Octobe: 
1901,  as  hereinbefore  Btated.  This  chanp 
in  the  date  when  the  reconversion  was  ef- 
fected would  materially  affect  the  distill: 
tion  of  the  proceeds  of  sale  of  this  real  es- 
tate. Instead  of  the  judgments  of  Afex. 
Hellman  and  Mary  Montgomery  et  al.  belc; 
entitled  thereto,  the  same  would  have  to  be 
awarded  to  the  judgments  of  Hon.  W.  D. 
Patton  as  the  first  liens  upon  the  real  estate 
after  the  beneficiaries  elected  to  take  it  as 
such  Instead  of  the  proceeds  thereof.  Bo- 
land  v.  Miller,  100  Pa.  47;  Brolasky  v.  Gal 
ly,  51  Pa.  509;  Ross'  App,  106  Pa.  £; 
Burr  v.  Sim,  1  Whart  252,  29  Am.  Dec.  4S: 
Simpson  v.  Kelso, '8  Watts,  247;  Mellj  »■ 
Wood,  71  Pa.  488,  10  Am.  Rep.  719:  Bran- 
don v.  McKlnney,  233  Pa.  48L,  82  AtL  TCi 
Since  it  has  become  necessary  to  refer  C* 
case  back  to  the  auditor  to  make  dlstriba 
tion  in  accordance  with  the  views  of  tie 
court  herein  expressed,  and  inasmuch  as  It 
is  possible  that  the  deeds  to  Dennis  A.  DoJ 
and  R.  C.  McElfresh  were  made  and  deliver 
ed  for  the  purpose  of  consummating  sales 
made  by  the  testator,  the  auditor  is  author- 
ized and  directed,  if  the  parties  In  Interest 
so  desire,  to  grant  a  further  hearing  In  rela- 
tion thereto  for  the  purpose  of  determlnla* 
the  real  character  of  those  transactions. 

"And  now,  April  24th,  1912,  so  far  as  the 
exceptions  filed  to  the  auditor's  report  coc- 
fllct  with  the  views  of  the  court  they  are 
dismissed,  and  so  far  as  they  harmnnize 
therewith,  tbey  are  sustained;  and  the  re- 
port is  referred  back  to  the  auditor  to  make 
distribution  of  George  K.  McClarren's  ««- 
tributlve  share  of  the  proceeds  of  sales  cf 
the  real  estate  of  P.  F.  McGlarren,  deceased, 
in  accordance  with  this  opinion." 

On  exceptions  to  the  auditor's  suppK 
mental  opinion,  Reed,  P.  J,  filed  the  folio* 
tng  opinion: 

"This  case  is  now  before  the  court  on  ex- 
ceptions to  the  supplemental  report  filed  bj 
the  auditor.  The  original  report  was  re- 
ferred back  to  him  to  make  dtstrflmtion  ii 
accordance  with  the  opinion  of  the  court  as 
the  exceptions  filed  thereto  and  also  for  ftc 
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ther  consideration  by  him  of  the  question 
raised  as  to  the  nature  and  effect  of  the 
deeds  made  by  the  executor  and  the  widow 
and  legatees  of  the  testator  and  delivered  to 
Dennis  A  Duff  and  R.  C.  McElfresh  for  lots 
Nos.  37  and  38.  These  deeds  were  made  and 
delivered  in  1001  and  were  held  by  the  court 
to  manifest  a  clear  and  unequivocal  inten- 
tion on  the  part  of  the  legatees  to  take  the 
real  estate  of  which  they  were  a  part  in  its 
unconverted  state.  It  was  contended,  how- 
ever, by  judgment  creditors  of  George  K.  Mc- 
Clarren,  one  of  the  legatees,  that  these  deeds 
were  made  In  pursuance  of  sales  by  the  tes- 
tator in  his  lifetime  on  articles  of  agree- 
ment, and  therefore  could  not  be  given  the 
effect  of  working  a  reconversion  of  this  part 
of  the  testator's  real  estate  which  by  his  will 
he  had  converted  Into  personalty.  The  court 
indicated  in  the  opinion  filed  that  If  the 
auditor  should  find  that  these  deeds  were 
executed  and  delivered  in  consummation  of 
sales  made  by  the  testator,  and  from  the  tes- 
timony offered  on  the  reference  of  this  ques- 
tion to  him  he  has  so  found,  the  reconversion 
of  the  real  estate  of  which  these  lots  were  a 
part  was  not  effected  until  June,  1005,  when 
the  legatees  in  their  own  right  sold  and  con- 
veyed certain  of  these  lots  and  thereby  clear- 
ly and  unequivocally  expressed  their  inten- 
tion to  take  this  real  estate  in  its  unconvert- 
ed state.  This  change  in  the.  date  when  the 
reconversion  was  effected  materially  affects 
the  distribution  of  the  proceeds  of  the  sale 
of  this  real  estate.  If  the  reconversion  took 
place  in  1001,  then  the  Judgments  of  Alex. 
Hellman  and  Mary  Montgomery  et  al.  became 
the  first  liens  thereon  and  would  be  entitled 
to  the  proceeds  of  the  sale;  but,  if  it  did 
not  take  place  until  1905,  the  Judgments  of 
other  creditors  became  the  first  liens  thereon 
and  would  take  the  proceeds. 

"The  testator  devised  a  part  of  his  real 
estate  to  his  widow  for  life,  with  direction  to 
sell  the  same  after  her  death  and  to  divide 
the  proceeds  between  his  two  sons,  Warren 
I.  McClarren  and  George  K.  McCIarren, 
share  and  share  alike,  and  bequeathed  the 
'residue  of  moneys  accruing  from  the  sale  of 
bis  real  estate'  other  than  that  devised  to 
his  wife  for  life  to  his  said  sons  In  equal 
shares,  and  authorized  and  empowered  his 
jxecutor  to  sell  and  convey  the  real  estate 
In  executing  and  carrying  out  the  provisions 
if  his  will. 

"The  auditor  has  found  that  the  testator 
3y  his  will  converted  all  his  real  estate  Into 
personalty  and  bequeathed  the  proceeds  to 
tils  two  sons  share  and  share  alike;  and  In 
this  finding  the  court  concurs.  None  of  the 
parties  in  Interest  in  their  arguments  before 
the  court  has  questioned  the  correctness  of 
;his  conclusion.  The  parties  are  likewise 
unanimous  In  their  approval  of  the  auditor's 
anding  that  a  reconversion  was  subsequently 
?ffected  by  the  legatees.  The  sole  controver- 
sy between  them  is:    When  was  this  recon- 


version effected?  The  auditor  was  of  the 
opinion  that  it  took'  place  shortly  after  the 
testator's  death,  or  at  least  prior  to  the  time 
of  the  entry  of  the  Hellman  and  Montgomery 
Judgments,  October  18,  1902,  and  made  no 
distinction  between  that  part  of  the  real  es- 
tate laid  out  Into  lots  which  the  executor 
was  empowered  to  sell  forthwith  and  to  di- 
vide the  proceeds  in  equal  shares  between 
his  two  sons,  and  that  part  devised  to  his 
widow  for  life  with  direction  to  sell  after 
her  death  and  to  divide  the  proceeds  thereof 
between  said  eons  share  and  share  alike.  In 
the  opinion  of  the  court  this  conclusion  of 
the  auditor  was  not  sustained  by  the  evi- 
dence or  the  law  applicable  thereto.  In  his 
supplemental  report  the  auditor  still  adheres 
to  his  original  opinion  on  this  question,  but, 
constrained  by  the  views  of  the  court,  he 
finds  that  the  reconversion  of  that  part  of 
the  real  estate  laid  out  into  lots  took  place  in 
June,  1005,  and  of  that  part  devised  to  the 
widow  for  life  in  December,  1907;  and  in 
these  findings  the  court  concurs.  The  auditor 
in  support  of  his  views  cites  Yerkes  v.  Yerkes, 
200  Pa.  419,  50  AU.  186,  and  Painter  v. 
Painter,  220  Pa.  82,  60  AtL  323,  20  L.  R.  A 
(N.  S.)  117 ;  but  he  apparently  overlooks  the 
fact  that  the  question  is  not  when  does  a 
conversion  take  place,  but  how  is  a  recon- 
version effected.  The  executor  could  not,  by 
anything  he  might  do  or  say,  work  a  recon- 
version. Neither  could  the  legatees  by  their 
several  and  Independent  acts  or  declarations 
effect  this  result  The  declarations  or  acts 
which  would  work  a  reconversion  must  be 
Joined  in  by  all  the  parties  in  interest,  and 
they  must  be  unequivocal  acts  or  declarations 
clearly  manifesting  an  intention  of  all  the 
legatees  of  the  proceeds  to  take  the  land  in 
lieu  thereof.  It  is  impossible  to  deduce  such 
Intention  from  the  administration  account  of 
the  personal  estate  filed  by  the  executor,  or 
from  the  amicable  distribution  of  the  bal- 
ance thereby  shown  to  be  in  his  hands,  or 
from  the  receipt  of  the  widow  and  legatees 
of  their  respective  distributive  shares  and 
the  release  and  discharge  of  the  executor  in 
pursuance  thereof  with  the  same  force  and 
effect  as  if  this  balance  had  been  distributed 
by  the  orphans'  court,  or  from  all  these  acts 
and  declarations  combined.  There  is  abso- 
lutely nothing  in  these  acts  and  declarations, 
considered  singly  or  together,  to  Indicate  an 
election  on  the  part  of  the  legatees  to  take 
the  land  in  lieu  of  the  proceeds  bequeathed 
to  them. 

"Prior  to  June,  1905,  there  is  not  a  syllable 
of  testimony  that  these  legatees  took  posses- 
sion of  this  real  estate  or  that  they  rented 
it  or  paid  taxes  on  It  or  in  any  other  way 
exercised  acts  of  ownership  over  It  to  indi- 
cate an  intention  on  their  part  to  take  the 
same  as  land.  From  a  careful  reading  of 
the  testimony,  the  first  indication  by  either 
of  the  legatees  of  an  intention  to  take  the 
land  in  its  unconverted  condition  was  when 
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George  K.  McClarren,  October  18,  1904,  ex- 
ecuted and  delivered  to  Alexander  Heilman  a 
power  of  attorney  to  make  sales  of  these  lots. 
The  intention  of  George  K.  McClarren  thus 
manifested  was  not  acquiesced  In  by  the 
other  legatee,  Warren  T.  McClarren,  until 
June  20,  1005,  when  he  joined  with  Alexan- 
der Heilman,  attorney  in  fact  for  George  K. 
McClarren,  in  executing  and  delivering  a 
deed  for  lot  No.  13  In  this  plan  of  lots,  and  a 
few  days  later  they  Jointly  executed  and  de- 
livered to  C  0.  Fiscus  a  deed  for  lot  No.  3, 
thereby  clearly  and  unequivocally  declaring 
their  intention  to  take  the  land  in  lieu  of  its 
proceeds.  Regarding  that  part  of  the  real 
estate  devised  to  the  widow  for  life,  the  pro- 
ceeds of  which  after  her  death  were  be- 
queathed to  these  two  sons,  they  had  no  right 
to  its  possession  and  did  not  in  any  manner 
whatsoever  during  the  lifetime  of  the  widow 
express  an  intention  to  take  it  in  its  uncon- 
verted state.  After  her  death  December  12, 
1907,  they  did  December  15,  1907,  take  pos- 
session of  it  by  their  agent,  Alexander  Heil- 
man, rented  the  same,  received  the  rent,  paid 
the  taxes,  paid  insurance  on  the  buildings 
located  thereon,  and  in  other  ways  manifest- 
ed a  clear  and  unequivocal  intention  to  take 
the  land  in  lieu  of  its  proceeds.  The  au- 
ditor, constrained  by  the  views  of  the  court 
expressed  in  the  opinion  on  the  exceptions 
filed  to  his  original  report,  has  now  found 
as  a  fact  that  the  reconversion  of  that  part 
of  the  real  estate  laid  out  in  lots  was  effect- 
ed June,  1905,  and  that  the  reconversion  of 
that  part  of  the  real  estate  devised  to  the 
widow  for  life  was  effected  in  December, 
1907;  and  this  finding  the  court  approves. 
There  is  absolutely  no  evidence  upon  which 
to  base  a  finding  of  a  reconversion  of  either 
of  these  pieces  of  real  estate  at  a  date  earlier 
than  stated  in  this  finding. 

"In  the  distribution  of  the  proceeds  of  sale 
of  these  two  pieces  of  real  estate  it  is  un- 
necessary to  distinguish  the  fund  into  two 
parts,  inasmuch  as  the  same  judgments 
would  take  the  proceeds  by  virtue  of  being 
the  first  liens  thereon  if  distributed  separate- 
ly. After  awarding  so  much  of  the  fund  as 
is  required  to  pay  the  debt,  interest,  and 
costs  of  the  several  judgments  secured  there- 
on, there  remains  a  balance  of  $1,210,  which 
the  auditor  has  awarded  pro  rata  to  the 
judgments  of  Alex.  Heilman  and  Mary  Mont- 
gomery et  al.  These  judgments  were  not  a 
lien  on  the  real  estate  at  the  time  of  its  sale 
or  otherwise  secured  on  the  proceeds  of  sale. 
They  were  entered  before  the  legatees  elect- 
ed to  take  the  land  unconverted.  Subsequent- 
ly writs  of  scire  facias  were  issued  upon 
them,  but  judgments  were  not  entered  on 
these  writs  until  after  the  land  was  sold. 
The  auditor,  being  of  the  opinion  that  the 
proceeds  of  sale  by  agreement  of  the  parties 
was  substituted  for  the  real  estate,  finds 
that  these  judgments,  although  entered  after 
the  sale,  became  liens  upon  the  proceeds.    I 


am  unable  to  agree  with  this  conclusion  of 
the  auditor.  The  lien  of  a  judgment  attaches 
only  to  the  land,  and  not  to  the  proceeds  of 
its  sale.  Hahn  v.  Smith,  1  Pen.  *  W.  484: 
Homer's  Est,  7  Pa.  Dlst  R.  63;  Snively's 
Est.,  9  Pa.  Co.  Ct  R.  422.  See  Hardenburg 
v.  Beecher,  104  Pa.  20.  As  between  creditor! 
the  proceeds  of  this  sale  were  personal  prop- 
erty and  would  go  to  the  distributee  under 
the  will  unless  he  voluntarily  parted  with 
his  right  thereto  or  the  same  was  seized  by 
execution  process  against  him.  R.  C  Lam- 
berton  and  Margaret  Lamberton,  executors, 
for  use  of  the  Franklin  Trust  Company,  ob- 
tained a  judgment  against  George  K.  Mc- 
Clarren, distributee,  after  the  sale  of  the  real 
estate,  and  thereupon  Issued  an  attachment 
execution,  which  was  served  upon  the  custo- 
dian of  the  proceeds  of  the  sale  of  said  real 
estate.  The  trust  company,  by  virtue  of  this 
execution  process,  claims  this  balance  of 
$1,210,  which  the  auditor  awarded  to  the 
judgments  of  Alex.  Heilman  and  Mary  Mont- 
gomery et  al.,  and  in  the  opinion  of  the  court 
it  is  entitled  to  the  same,  and  its  exceptions 
to  the  auditor's  supplemental  report  award- 
ing this  balance  pro  rata  to  the  judgments 
of  Alex.  Heilman  and  Mary  Montgomery  et 
al.  are  sustained.  The  Franklin  Trust  Com- 
pany has  also  excepted  to  the  auditor's 
charges  for  services  in  taking  testimony  and 
preparing  his  supplemental  report.  No  testi- 
mony has  been  offered  to  show,  and  the  court 
is  not  In  any  way  advised,  how  much  time 
was  spent  by  the  auditor  in  taking  testimony 
and  preparing  his  report,  and  in  absence  of 
any  information  on  the  subject  the  court  as- 
sumes that  the  auditor's  charges  do  not  ex- 
ceed the  compensation  allowed  him  by  law, 
and  therefore  this-  exception  is  dismissed. 
The  exceptions  filed  on  behalf  of  Alex.  Heil- 
man and  Mary  Montgomery  et  al.  to  the  au- 
ditor's failure  to  allow  full  payment  of  debt. 
Interest,  and  costs  of  their  respective  Judg- 
ments against  George  K.  McClarren,  for  the 
reasons  stated  in  this  opinion,  are  severally 
dismissed,  and  the  balance  of  $1,210,  divided 
pro  rata  between  these  judgments  by  the  au- 
ditor is  now  awarded  to  the  Franklin  Trust 
Company." 

Argued  before  FELL,  C.  J.,  and  BROWN, 
MESTREZAT,  POTTER,  ELKIN,  STEW- 
ART, and  MOSCHZISKER,  JJ. 

B.  A.  Heilman  and  J.  H.  Painter,  of  Kit- 
tanning,  for  appellant  H.  L.  Golden,  of  Kit- 
tanning,  Homer  R.  Blair,  of  Franklin,  and 
Eugene  Mackey,  of  Pittsburg,  for  appellee 
Franklin  Trust  Co. 

MESTREZAT,  J.  [1]  In  Severns*  Estate, 
211  Pa.  66,  68,  60  Atl.  492,  493,  it  Is  said: 
"We  therefore  have  In  the  will  an  autbortty 
given  to  the  executrix  to  sell  and  a  direction 
to  divide  the  proceeds  of  the  sale  In  equal 
shares  among  the  three  legatees.  In  order  to 
carry   out  the  provisions  of  the  win  and 
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make  that  distribution  of  the  proceeds  of  the 
property,  a  sale  of  the  real  estate  becomes 
Imperative  and  Is  an  absolute  necessity. 
This,  as  appears  from  the  authorities  cited 
above,  meets  the  requirements  of  our  cases 
and  operates  as  an  equitable  conversion." 
Applying  this  doctrine,  sustained  by  all  the 
cases,  to  the  case  in  hand,  It  Is  clear  that  the 
will  of  P.  F.  McClarren  worked  a  conversion 
of  all  his  real  estate.  It  is  manifest  that 
It  was  the  testator's  Intention  that  his  two 
sons  should  receive  the  proceeds  of  the  sale 
of  both  pieces  of  real  estate,  and  not  the 
land  Itself.  He  devised  the  homestead  to 
his  wife  for  life,  and  then  directs  "that  the 
same  be  sold  by  my  administrator,  at  private 
or  public  sale,  and  that  the  proceeds  rising 
therefrom  be  equally  divided  between  my 
two  sons  share  and  share  alike  after  her 
death."  Here  are  two  of  the  essential  requi- 
sites of  an  equitable  conversion:  A  positive 
direction  to  sell,  and  an  absolute  necessity 
to  sell  in  order  to  execute  the  will.  As  to 
the  other  part  of  his  real  estate,  known  as 
the  "McClarren  Plan  of  Lots,"  the  will  pro- 
vides as  follows:  "As  to  the  residue  of  mon- 
eys from  the  sale  of  my  real  estate,  other 
than  that  allotted  by  my  wife's  occupation 
and  use,  I  direct-  it  to  be  divided  in  equal 
shares  between  my  two  sons,  George  K.  and 
Warren  T.  or  in  case  of  their  decease,  then 
to  their  children."  This  is  a  positive  direc- 
tion to  divide  the  proceeds  of  and  not  the 
real  estate  Itself  between  the  two  sons,  and, 
while  there  is  no  express  direction  to  sell, 
there  Is  an  absolute  necessity  to  sell  to  ac- 
complish the  purpose  of  the  testator;  and 
that  works  a  conversion.  Fahnestock  v. 
Fahnestock,  152  Pa.  56,  25  Atl.  313,  34  Am. 
St.  Bep.  623.  But  there  is  another  clause  in 
the  will  which  not  only  discloses  an  intention 
on  the  part  of  the  testator  that  bis  real  es- 
tate shall  be  sold  for  the  purposes  of  dis- 
tribution, but  also  empowers  bis  personal 
representative  to  make  the  sale.  It  is  sub- 
sequent to  the  provisions  directing  the  pro- 
ceeds .of  the  land  to  be  divided  between  his 
sons  and  is  as  follows:  "I  hereby  empower  my 
said  administrator  to  sell  and  convey  by  deed 
or  deeds  my  real  estate  in  accordance  with 
the  foregoing."  The  power  of  sale  contained 
In  this  provision  applies  to  both  pieces  of  real 
estate,  and  read  In  connection  with  the  item 
of  the  win  directing  the  division  of  the 
proceeds  of  the  plan  of  lots  operates  as  a 
conversion  of  that  part  of  the  testator's 
land.    Boland  v.  Miller,  100  Pa.  47. 

The  appellant  concedes  that  if  there  was  a 
conversion  of  the  real  estate  under  the  terms 
of  the  will,  and  we  so  hold,  there  was  a  recon- 
version, but  he  and  the  appellee  disagreed 
as  to  the  date  of  the  reconversion.  The  appel- 
lant contends  that  it  occurred  on  April  2, 
1002,  the  date  of  the  execution  of  the  re- 
lease and  discharge  of  the  executor,  or  when 
the  legatees  Joined  in  the  execution  of  cer- 
tain deeds,  and  that  as  his  judgment  was  en- 


tered on  October  18,  1002,  it  was  the  first 
lien  and  should  be  paid  out  of  the  proceeds 
of  the  sale  of  the  real  estate.  The  appellee, 
claims,  and  the  court  below  found,  that  re- 
conversion took  place  as  to  the  plan  of 
lots  In  June,  1005,  and  as  to  the  real  estate 
held  by  the  widow  for  life  It  took  place  after 
her  death  in  December,  1907.  It  was  accord- 
ingly held  by  the  learned  trial  court  that, 
the  appellant's  judgment  having  been  entered 
prior  to  the  reconversion,  It  was  not  a  lien 
on  the  real  estate  and  was  postponed  to  the 
lien  of  the  judgments  entered  subsequent  to 
the  reconversion. 

[2]  We  think  it  clear  that  the  release  exe- 
cuted and  delivered  to  the  executor  by  the 
parties  entitled  under  the  will  was  not  an  act 
by  them  disclosing  an  intention  to  reconvert 
the  real  estate.  The  appellant  misconceives 
the  purpose  as  well  as  the  effect  of  the  re- 
lease. The  executor  had  filed  his  account 
of  the  administration  of  the  personal  estate 
showing  a  balance  in  his  hands  for  distribu- 
tion. The  release  waived  the  appointment 
of  an  auditor,  agreed  to  distribution,  ac- 
knowledged the  receipt  of  the  amount  due 
from  the  personal  estate,  and  released  and 
discharged  the  executor,  "with  the  same 
force  and  effect  as  if  the  said  balance  had 
been  distributed  by  the  orphans'  court  of 
Armstrong  county."  The  purpose  of  the  re- 
lease, as  is  apparent,  was  simply  to  save  the 
time  and  expense  of  a  distribution  of  the  per- 
sonalty by  the  orphans'  court  It  did  not  re- 
late to  or  affect  the  real  estate,  nor  did  it 
release  the  executor  from  his  duty  to  sell 
the  real  estate  or  show  an  intention  on  the 
part  of  the  legatees  to  accept  the  land  In 
place  of  the  proceeds  of  the  sale. 

[3]  The  execution  of  the  deeds  to  Lockhart, 
Duff,  and  McEl  fresh  by  the  legatees  was  not 
an  act  of  reconversion.  They  were  sales  by 
the  decedent  and  the  deeds  were  executed  by 
the  executor  to  carry  out  the  testator's  con- 
tracts. The  widow  and  legatees  joined  in 
executing  the  deeds,  as  found  by  the  auditor 
and  the  court,  to  save  the  trouble  and  ex- 
pense of  a  proceeding  in  court  for  specific 
performance.  The  lots  having  been  sold  by 
the  testator,  his  legatees  through  the  execu- 
tor were  entitled  to  the  purchase  money  and 
not  to  the  real  estate. 

[4]  The  learned  court  below  properly 
found  that  the  first  indication  by  the  legatees 
to  take  the  plan  of  lots  as  land  was  the  exe- 
cution and  delivery  of  a  deed  to  a  purchaser 
of  one  of  the  lots  in  June,  1005.  A  few  days 
later  they  executed  and  delivered  a  deed  for 
another  lot.  These  were  acts  on  the  part  of 
the  legatees  clearly  disclosing  an  Intention  to 
reconvert  and  fixing  the  date  of  reconversion. 
As  to  the  part  of  the  real  estate  devised  to 
the  wife  for  life,  there  was  nothing  to  indi- 
cate an  intention  to  reconvert  until  after  her 
death  when  the  legatees  took  possession  and 
dealt  with  it  as  real  estate.  The  action  of 
the  court  below  on  this  branch  of  the  case 
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la  sustained  by  the  recent  decision  In  Bran- 
don t.  McKlnney,  233  Pa.  481,  82  Atl.  764. 
*    The    elaborate    opinions    of    the    learned 
court  below  make  unnecessary  any  further 
discussion  of  the  points  involved  In  the  case. 
The  decree  is  affirmed. 


FIRST  NAT.  BANK  OP  LEECHBURG  T. 
TITLE  GUARANTY  &  SURETY  CO. 

(Supreme  Court  of  Pennsylvania.     Jan.  6, 
1913.) 
Appeal  and  Esbob   ($  966*)— Review— De- 
nial or  Continuance. 

As  order  denying  a  continuance  will  not 
be  reversed,  in  the  absence  of  an  abuse  of  pow- 
er by  the  trial  court 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  3837;    Dec.  Dig.  g  966.*] 

Appeal  from  Court  of  Common  Pleas, 
Armstrong  County. 

Action  by  the  First  National  Bank  of 
Leechburg  against  the  Title  Guaranty  & 
Surety  Company.  Judgment  for  plaintiff, 
and  defendant  appeals.     Affirmed. 

The  following  is  the  opinion  of  Patton,  P. 
J.,  In  the  court  below: 

"The  statement  of  claim  was  filed  on  April 
24,  1911.  On  Saturday,  June  L  1912,  two 
days  before  the  case  was  to  be  called  for 
trial,  the  defendant  presented  a  petition  to 
the  court  In  which  It  averred  that  it  was  the 
surety  on  the  bond  in  suit  which  had  been 
given  to  protect  the  plaintiff  from  loss  by 
reason  of  fraud  or  dishonesty  of  one  A  B. 
Windt,  employed  by  the  plaintiff  as  its  for- 
eign exchange  bank  clerk;  that  the  suit  had 
been  brought  to  recover  losses  alleged  to 
have  been  sustained  by  reason  of  the  de- 
falcations of  Windt  The  petitioner  averred 
that  It  expected  to  prove  at  the  trial  that 
Windt  had  made  a  full  and  complete  settle- 
ment with  the  plaintiff.  The  petition  con- 
tinued as  follows:  'Defendant  further  says 
that  it  is  Informed,  and  believes  and  expects 
to  be  able  to  prove  upon  trial  of  this  cause, 
that  not  only  was  there  a  full  settlement  be- 
tween the  said  Windt  and  the  said  plaintiff, 
but  that  the  plaintiff  recommended  the  said 
Windt  to  the  good  will  of  the  public,  both  by 
newspaper  publications  and  otherwise.  De- 
fendant further  says  that  It  is  Informed  by 
John  H.  Jordan,  Esq.,  United  States  District 
Attorney  for  the  Western  District  of  Penn- 
sylvania, and  believes  and  expects  to  be  able 
to  prove  upon  trial  of  this  cause,  that  the 
said  A.  B.  Windt,  for  whose  alleged  defalca- 
tions this  action  is  brought,  is  now  serving  a 
term  of  imprisonment  at  Manilla,  in  the 
Philippine  Islands,  and  that  his  term  will 
probably  expire  during  the  present  month. 
This  defendant  Is  Informed  that  the  said 
United  States  District  Attorney,  John  H. 
Jordan,  has  made  requisition  for  the  said 
Windt,  so  that  he  may  be  tried  upon  the 
identical  charges  upon  which  this  action  is 


based,  and  that  the  said  Windt  la  to  be  trans- 
ported, Immediately  upon  his  release  from 
Imprisonment,  to  this  country  and  placed  in 
charge  of  the  United  States  authorities  for 
the  Western  District  of  Pennsylvania,  to 
stand  trial '  upon  these  charges.  This  de- 
fendant further  says  that  it  believes  that  the 
said  Windt,  in  view  of  the  alleged  settlement 
of  these  charges  as  above  set  forth,  and  in 
view  of  his  knowledge  of  all  of  these  trans- 
actions, would  be  a  valuable  witness  for  this 
defendant,  and  In  fact  is  the  only  witness 
having  full  and  complete  knowledge  of  his 
said  alleged  fraudulent  transactions.  •  •  • 
Your  petitioner  further  says  that  there  has 
not  been  sufficient  time  since  the  filing  of  the 
supplemental  declaration  by  the  plaintiff  in 
this  cause  to  take  the  deposition  of  the  said 
Windt,  by  reason  of  his  imprisonment  at 
such  a  great  distance.  Your  petitioner  fur- 
ther says  that  it  Is  impossible  to  procure  oth- 
er witnesses,  and  In  fact  there  are  no  other 
witnesses  who,  it  is  reasonable  to  suppose, 
can  testify  to  the  same  facts.  Your  petition- 
er further  says  that  the  said  witness  Is  per- 
fectly competent,  and  that  his  testimony  win 
be  competent,  relevant  and  material  to  the 
Issue.  The  petition  prayed  for  the  continu- 
ance of  the  case  until  the  fall  term.' 

"When  the  case  was  called  for  trial,  the 
court  overruled  the  motion  for  continuance 
based  upon  the  petition  previously  presented." 

Argued  before  FELL,  C  J.,  and  BROWN, 
MESTREZAT,  POTTER,  ELKJN,  STEW- 
ART, and  MOSCHZISKER,  JJ. 

George  J.  Shaffer  and  Lyon  ft  Hunter,  all 
of  Pittsburg,  and  Helner  ft  Golden,  of  Klt- 
tannlng,  for  appellant  J.  H.  Painter,  Floy 
C  Jones,  and  H.  L.  Golden,  all  of  Klttauning, 

for  appellee. 

PER  CURIAM.  This  action  was  upon  a 
bond  given  to  Indemnify  the  plaintiff  from 
loss  which  might  result  from  the  embezzle- 
ment or  larceny  by  an  employed  The  only  as- 
signment of  error  to  be  considered  relates 
to  the  refusal  of  the  court  to  continue  the 
case  because  of  the  absence  of  a  material 
witness,  who  at  the  time  was  imprisoned  In 
the  Philippine  Islands.  A  motion  for  the 
continuance  of  a  case  Is  addressed  to  the 
sound  discretion  of  the  court  and  its  order 
will  not  be  overruled  in  the  absence  of  clear 
proof  of  an  abuse  of  power.  That  does  not 
appear  In  this  case. 

The  Judgment  is  affirmed. 


CALL  v.  HALLAM  CONST.  CO. 

(Supreme  Court  of  Pennsylvania.     Jan.  6, 
191S.) 

1.  Appeal  and  Bbbor   (|  1068*)— Review— 

Harmless  Ebbor— Measure  or  Damages. 

On  plaintiff's  appeal  from  a  judgment  in 

a  personal  injury  case,  where  the  jury  has  found 

that  he  is  not  entitled  to  any  damages  what- 
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ever,  an  assignment  of  error,  as  to  the  measure 
of  damages,  doe*  not  present  ground  for  re- 
versal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  4225-4228,  4230;  Dec. 
Dig.  J  1088.*] 

2.  Negligence  (§  138*)— Injuries  to  Thibd 
Persons— Actions— Question   fob  Juet. 

In  an  action  by  a  woman  against  a  con- 
tracting company  for  injuries  sustained  from 
falling  into  an  unguarded  excavation  made  by 
defendant  in  a  private  alley,  evidence  held  to 
present  a  question  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent.  Dig.  f§  277-853;   Dec  Dig.  |  138.*] 

3.  Master  and  Skbvant  (f  830*)— Injuries 
to  Servant  —  Actions  —  Admissibility  or 
Evidence. 

In  an  action  against  a  contracting  company 
for  injuries  sustained  from  falling  into  an  un- 
guarded excavation  in  a  private  alley,  the  or- 
dinance under  which  defendant's  contract  to  im- 
prove a  street  was  made,  the  contract  itself, 
and  evidence  in  relation  to  the  borough's  duty 
to  the  alley,  if  any,  were  admissible  to  show 
the  situation  of  the  parties  in  respect  to  the 
work  done  in  the  alley. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §|  1270-1272;  Dec  Dig.  g 
330.*] 

4.  Negligence  (f  138*)—  Instructions— Con- 
struction as  a  Whole. 

In  an  action  for  personal  injuries,  the 
court  charged  that  plaintiff  must  show  negli- 
gence by  a  preponderance  of  evidence,  and  that 
"in  addition  it  must  also  appear"  that  plaintiff 
was  herself  free  from  contributory  negligence, 
and  that  if  it  appears  from  the  evidence  that 
plaintiff  was  guilty  of  contributory  negligence, 
there  could  be  no  recovery.  Held  not  errone- 
ous as  leading  the  jury  to  believe  that  plaintiff 
must  show  freedom  from  contributory  negli- 
gence. 

[Ed.  Note.— For.other  cases,  see  Negligence, 
Cent  Dig.  ||  354-370;   Dec  Dig.  |  138.*] 

5.  Trial  (|  298*)— Instructions— Construc- 
tion as  a  Whole. 

A  judgment  will  not  be  reversed  for  an 
inaccurate  instruction,  where  the  court  subse- 
quently gave  ample  and  proper  instructions,  so 
that  the  jury  could  not  have  been  misled. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  i|  705-713,  715,  716,  718;    Dec  Dig.  { 

6.  New  Trial  (|  44*)  — Grounds— Intoxi- 
cation of  Juror. 

It  is  not  an  abuse  of  discretion  to  refuse 
a  new  trial  asked  for  on  the  ground  of  intoxi- 
cation of  a  juror,  where  the  court  finds,  from 
depositions  offered  in  support  of  the  motion, 
that  the  juror  was  not  incapacitated  for  an 
intelligent  consideration  and  disposition  of  the 
case. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  H  80-85,  105;    Dec.  Dig.  {  44.*] 

Appeal  from  Court  of  Common  Pleas, 
Greene  County. 

Action  of  trespass  by  John  Call,  as  ad- 
ministrator of  Elizabeth  Call,  and  Individu- 
ally, against  the  Hallam  Construction  Com- 
pany for  personal  Injuries.  From  a  judgment 
for  defendant  plaintiff  appeals.    Affirmed. 

At  the  trial  it  appeared  that  on  September 
27,  1908,  in  the  evening,  Elizabeth  Call  fell 
Into  an  excavation  made  in  an  alley  by  the 
defendant  company.     The  company  at  the 


time  was  engaged  In  work,  under  a  contract 
with  the  borough  of  Waynesburg,  of  improv- 
ing streets. 
Defendant  made  the  following  offer: 
"By  Mr.  Irwin:  We  propose  to  intro- 
duce in  evidence  the  ordinance  of  the  bor- 
ough of  Waynesburg  providing  for  the  grad- 
ing of  Lincoln  street  past  the  Call  property 
and  past  the  place  where  the  excavation  was 
made  in  which  this  injury  occurred,  to  fol- 
low that  by  the  contract  entered  into  be- 
tween the  borough  of  Waynesburg  and  the 
Hallam  Construction  Company  for  the  grad- 
ing and  paving  of  Lincoln  street  for  the  pur- 
pose of  showing  that  the  contract  entered 
into  by  the  Hallam  Construction  Company, 
under  which  that  paving  and  grading  was 
done  in  pursuance  of  the  borough  ordinance, 
did  not  embrace  the  grading  or  paving  of 
this  private  alley,  where  It  Intersected  Lin- 
coln street  at  the  point  where  this  injury 
occurred.  This  Is  to  be  followed  by  evidence 
showing  that  that  excavation  was  made  under 
an  arrangement  between  W.  W.  Call,  the 
husband  of  the  owner  of  the  property,  and 
Mr.  Freeland,  who  had  charge  of  the  men  of 
the  Hallam  Construction  Company,  who  were 
doing  the  grading  of  Lincoln  street  and  to 
show,  further,  that  he  had  no  authority  to 
make  any  contract  for  the  Hallam  Construc- 
tion- Company;  that  he  had  no  authority, 
on  behalf  of  the  Hallam  Construction  Com- 
pany, to  enter  Into  an  agreement  to  do  the 
excavation;  and  that  the  Hallam  Construc- 
tion Company  had  no  knowledge  that  any 
such  an  arrangement  was  entered  into  until 
the  excavation  had  been  completed,  and  also 
there  was  no  ratification  of  the  arrangement. 
Objection:  By  Purman:  Plaintiffs  object 
to  the  evidence  offered:  (1)  Because  the  evi- 
dence offered  is  not  an  offer  to  show  that  the 
defendant  company  did  not  do  the  work  of 
digging  the  ditch  across  the  pavement  and 
therefore  the  contract  between  the  defendant 
company  and  the  borough,  concerning  their 
grading,  would  be  incompetent,  irrelevant 
and  Immaterial.  (2)  Further  that  the  de- 
fendant cannot  excuse  itself  of  negligence 
by  offering  to  show  that  it  had  no  contract 
with  the  municipality  for  the  excavation 
made,  out  of  which  the  negligence  arose. 
(3)  That  it  is  generally  incompetent  irrel- 
evant, and  immaterial.  By  the  Court:  We 
will  overrule  the  objection,  admit  the  evi- 
dence, grant  an  exception,  and  seal  a  bill. 
By  Mr.  Irwin:  I  desire  to  offer  in  evidence, 
at  this  point  the  ordinance  which  has  been 
identified  by  the  secretary  of  the  counsel, 
and  ask  to  read  the  same  to  the  jury.  Ob- 
jection: By  Mr.  Purman:  Plaintiffs  object 
to  the  offer  of  the  ordinance  for  the  reason 
that  it  Is  Incompetent  Irrelevant,  and  imma- 
terial. It  does  not  prove,  nor  tend  to  prove, 
the  defendant  company  did  not  commit  the 
trespass  complained  of  in  the  declaration. 
Neither  does  it  show,  nor  tend  to  show,  justl- 


•For  other  cum  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  a  Am.  Dig.  Key-No.  Series  &  Rep'r  Indexes 


Digitized  by  VjOOQ  IC 


1128 


86  ATLANTIC  REPORTER 


(P«. 


flcation  of  the  excavation  complained  of. 
By  the  Court:  Objection  is  overruled,  offer 
admitted,  exception  granted,  and  bill  sealed. 
Same  read  by  Mr.  Irwin." 

The  court  charged,  in  part,  as  follows: 

"The  jurors,  however,  are  the  judges  of 
the  kind  and  character  of  the  warning  to  be 
given — that  is,  the  jury  examine-  the  facts 
and1  circumstances  and  ascertain  whether  or 
not  the  warning  given  of  the  existence  of 
the  excavation  is  such  that  a  reasonably 
prudent  person  would  have  given  in  the  cir- 
cumstances— or,  if  no  warning  has  been 
given,  whether  or  not  the  circumstances  are 
such  that  a  reasonably  careful  person  would 
have  put  up  a  warning,  and  what  the  char- 
acter of  the  warning  required. 

"Now,  gentlemen,  we  say  to  yon  that,  if 
the  employes  of  the  defendant  company  made 
an  error  in  opening  that  sidewalk,  then,  for 
anything  that  resulted  because  of  that  ex- 
cavation having  been  made,  the  defendant 
company  would  be  liable,  unless  from  sub- 
sequent facts  and  circumstances  It  was  re- 
lieved. 

"Now,  gentlemen,  you  will  determine,  first, 
Was  this  excavation  made  without  any  au- 
thority of  the  property  owners?  Now,  we 
say  to  you,  if  it  was,  the  property  owners 
did  not  recognize  it — did  not  acquiesce  in  it, 
did  not  approve  It — then,  gentlemen  of  the 
jury,  the  defendant  would  be  required  to 
guard  this  excavation  and  put  up  barricades, 
lights,  or  other  warning  reasonably  necessa- 
ry in  the  circumstances  to  warn  travelers 
upon  the  sidewalk  of  the  excavation. 

"Again,  gentlemen,  there  is  another  ques- 
tion that  you  will  also  have  to  take  up,  if 
you  find  that  this  excavation  was  not  made 
by  the  defendant's  employes  by  accident  or 
by  mistake  alone,  and  that  is  whether  or 
not  the  excavation  was  made  under  an  ar- 
rangement or  agreement  with  the  property 
owners.  Now,  If  you  find  that  it  was,  then 
there  is  another  question  for  you  to  deter- 
mine, and  that  is  whether  it  was  made  under 
the  direction  and  control  of  W.  W.  Call. 
If  It  was,  if  it  was  merely  a  contract  In  the 
first  instance  or  arrangement  for  the  grad- 
ing, and  that  was  made  under  the  direction 
and  control  of  W.  W.  Call,  the  employes  of 
the  Hallam  Construction  Company  merely 
doing  the  work  under  Call's  supervision  and 
direction,  then  it  would  be  the  duty  of  Call 
to  protect  that  excavation.  And,  if  you  find 
such  to  be  a  fact,  there  could  be  no  recovery 
in  this  case.  On  the  other  hand,  if  you 
find  the  excavation  was  made  under  the  con- 
trol of  the  employes  of  the  defendant  com- 
pany— that  Is,  if  they  took  entire  charge  of 
it,  and  it  was  under  their  control  and  super- 
vision while  it  was  being  excavated,  but, 
after  it  was  excavated,  the  property  owners 
agreed  to  become  responsible  for  It  (in  other 
words,  took  it  off  their  hands),  if  it  was  then 
a  completed  job,  so  far  as  the  Hallam  people 
were  concerned — then  It  would  be  the  duty 
of  Call  (W.  W.  Call)  to  guard  that  excava- 


tion; and,  in  such  event,  there  could  not  be 
a  recovery  here. 

"Again,  gentlemen,  if  yon  find  that  sods 
was  not  the  case,  you  will  then  inquire 
whether  or  not  there  was  an  arrangement 
between  the  foreman  for  the  defendant  com- 
pany and  the  property  owners  for  the  do- 
ing of  the  work,  including  the  subgrade  and 
putting  in  of  the  paving.  If  you  find  there 
was  such  an  arrangement,  and  that  the  wort 
was  done  under  the  direction  and  supervi- 
sion of  W.  W.  Call,  then  there  could  be  no 
recovery  in  this  case,  for  In  such  circum- 
stances it  would  have  been  the  duty  of  w. 
W.  Call  to  have  guarded  the  excavation. 

"Gentlemen,  If  you  find  here  that  there  was 
such  an  arrangement  as  was  contended  for 
here  by  the  plaintiffs  with  the  agent  of  tte 
defendant,  and  that  agent's  act  was  ratified, 
and  you  find  that  the  defendant  was  guilt? 
of  negligence  that  contributed  to  brlnpn; 
about  this  injury,  then  you  will  pas  to 
another  question.  If  you  should  find  tte 
defendant  was  guilty  of  negligence,  thronrh 
its  agents  and  employes,  that  did  contribute 
to  bring  about  this  accident,  still  the  de- 
fendant would  not  be  liable  If  Ellzat-eth 
Call  contributed  in  any  way  to  the  brlnein.; 
of  that  Injury  upon  herself.  Now,  in  de- 
termining whether  or  not  she  was  guilty  of 
contributory  negligence  in  approaching  that 
place,  you  will  take  into  consideration  her 
age,  the  kind  of  an  evening  It  was  as  to 
darkness,  the  condition  of  the  streets  in  the 
neighborhood  of  this  sidewalk,  and  all  of 
the  other  facts  and  circumstances  present 
at  that  place.  Did  she  know  that  there  m 
already '  a  depression  in  this  sidewalk,  if 
there  was  such?  And  did  she  not,  gentlemen 
of  the  jury,  do  that  which  a  reasonably  pru- 
dent person  would  have  done  In  approaching 
it?  Or  did  she  fall  to  do  something;  in  ap- 
proaching that  depression,  if  one  existed, 
that  a  reasonably  prudent  person  would  cot 
have  failed  to  do?  If  she  failed  In  either 
of  these  respects,  she  would  be  guilty  of 
contributory  negligence,  and  she  could,  not 
recover,  no  matter  how  negligent  the 'em- 
ployes of  the  defendant  company  may  have 
been." 

Plaintiffs  presented  these  points: 

"Points. 

"0)  That  this  action  Is  a  Joint  action, 
brought  In  the  lifetime  of  Elizabeth  Gall  by 
the  plaintiffs  against  the  defendant  for  In- 
juries alleged  to  be  wrongfully  Inflicted  upon 
the  person  of  the  wife;  and,  If  the  jury  fir.d 
in  favor  of  both  of  the  plaintiffs.  It  is  their 
duty  to  render  two  verdicts,  one  verdict  in 
favor  of  John  Call,  administrator  of  Eliza- 
beth Call,  deceased,  for  such  sum  or  amount 
as  her  earning  power  may  have  been  dimin- 
ished by  reason  of  her  Injury  from  the  time 
of  her  Injury  to  the  time  of  her  death,  and 
for  such  additional  time  as  she  would  prob- 
ably have  lived  if  the  injury  had  not  oc- 
curred, together  with  such  sum  or  anvMint 
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is  would  reasonably  compensate  her  for  the 
pain  and  suffering  sustained  by  her  by  rea- 
son of  the  injury;  the  other  verdict  in  furor 
it  John  Call  for  such  sum  as  the  jury  may 
Ind  he  has  been  obliged  to  expend  on  ac- 
count of  the  injury  from  the  time  the  injury 
ras  sustained  up  to  the  time  of  her  death, 
Deluding  the  loss  of  the  fellowship,  society, 
ind  comfort  sustained  by  him  by  reason  of 
Jie  Injury  from  the  time  of  the  injury  up 
:o  the  time  of  his  wife's  death.  Answer: 
Refused  and  not  read. 

"(2)  It  was  the  duty  of  the  defendant  to 
ceep  the  footway  or  pavement  on  Lincoln 
itreet,  while  making  the  improvement,  in 
reasonably  safe  condition  for  travel;  and 
t  was  also  Its  duty,  when  digging  and  ex- 
cavating across  the  footway  or  pavement, 
a  place  a  light  or  other  warning  at  or  near 
laid  excavation  at  night  to  prevent  Injury 
x>  travelers;  and  if  the  Jury  believe  from 
he  evidence  that  the  defendant  in  this  ac- 
:lon  made,  or  caused  to  be  made,  the  exca- 
vation on  or  across  the  pavement  of  Lincoln 
itreet  (Into  which  Elizabeth  Call  fell  and 
was  Injured),  and  that  defendant  left  it 
>pen  and  wholly  unguarded,  and  without  a 
ight,  and  that,  because  of  this  negligence, 
Slizabeth  Call,  In  the  nighttime,  fell  into 
:he  excavation  and  was  Injured,  without 
fault  on  her  part,  then  the  jury  may  find 
or  the  plaintiffs.  Answer:  Refused  and  not 
read. 

"(3)  Plaintiffs'  right  to  recover  in  this  ac- 
:lon  is  not  controlled  by  whatsoever  au- 
;bority  or  for  whom  Hallam  Construction 
Company  actually  made  the  excavation  across 
Jie  footway  or  pavement  (into  which  Eliza- 
>eth  Call  fell  and  was  injured);  but  the 
luestlon  for  determination  by  the  jury  is, 
Did  the  defendant  company  make  the  exca- 
vation, and,  if  so,  how  and  in  what  manner 
lid  they  make  it,  and  also,  was  It  danger- 
>us,  and  did  they  negligently  leave  It  by 
light  unguarded,  without  light  or  other 
earning,  and  was  it  because  of  this  negli- 
gence that  Elizabeth  Call  was  Injured?  and 
f  the  jury  believe  from  the  evidence  that 
Sallam  Construction  Company  made  the  ex- 
cavation and  negligently  left  it  by  night  un- 
ruarded,  without  light  or  other  warning, 
ind  that,  because  of  its  leaving  it  so  un- 
guarded, Elizabeth  Call,  without  fault  on 
ler  part,  fell  into  the  ditch  and  was  injured, 
hen  the  defendant,  Hallam  Construction 
Company,  is  liable  to  answer  in  damages 
or  such  neglect  and  consequent  Injury,  no 
natter  for  whom  they  were  actually  doing 
he  work.    Answer:    Refused  and  not  read. 

"(4)  Even  if  the  jury  should  believe  from 
he  evidence  that  the  defendant,  Hallam  Con- 
itruction  Company,  made  the  excavation  In 
;he  footway  or  pavement  for  or  at  the  In- 
stance of  the  abutting  property  owners,  and 
without  authority  from  the  borough,  yet,  if 
:hey  do  believe  from  the  evidence  that  said 
Hallam  Construction  Company  negligently 
eft  said  ditch  or  excavation  open  and  wholly 


unguarded  by  night,  without  light  or  other 
warning,  and  that  the  same  was  dangerous, 
and  that,  because  of  this  negligence,  Eliza- 
beth Call  fell  into  said  ditch  or  excavation 
and  was  injured,  then  plaintiffs  are  entitled 
to  recover  In  this  action,  provided  the  jury 
further  find  that  Elizabeth  Call  did  not  con- 
tribute to  the  cause  of  said  injury.  Answer : 
Refused  and  not  read." 

Defendant  presented  these  points: 

"(1)  If  the  jury  find  from  the  evidence  that 
the  contract,  under  which  the  Hallam  Con- 
struction Company  was  paving  Lincoln  street 
past  the  point  where  the  accident  occurred, 
did  not  embrace  the  grading  and  paving  of 
the  private  alleyway  where  the  plaintiff  was 
injured,  but  that  the  grading  of  that  alley- 
way was  done  by  the  employes  of  the  Hallam 
Construction  Company  under  an  arrangement 
between  the  owners  of  the  property  where 
the  accident  occurred  and  the  man  in  charge 
of  the  men  who  were  doing  the  grading,  be- 
fore the  defendant  company  can  be  held  li- 
able for  negligence  in  not  properly  guarding 
that  excavation  or  placing  lights  there  at 
night  to  warn  the  traveling  public,  It  must  be 
shown  that  either  the  man  in  charge  of  the 
employes,  with  whom  the  owner  of  the  prop- 
erty had  the  arrangement  for  having  the  al- 
leyway graded,  had  authority  to  enter  into  a 
contract  on  behalf  of  the  Hallam  Construc- 
tion Company  to  do  that-  work,  or  that  the 
Hallam  Construction  Company  had  knowl- 
edge that  he  had  undertaken  to  grade  that 
alley  on  behalf  of  the  company,  and  ratified 
and  approved  his  agreement,  and  permitted 
the  work  to  be  done  in  pursuance  to  his  ar- 
rangement with  the  owner  of  the  property. 
Answer :    Affirmed. 

"(2)  If  the  jury  find  from  the  evidence  that 
the  contract,  under  which  the  Hallam  Con- 
struction Company  was  grading  and  paving 
Lincoln  street  past  where  the  accident  oc- 
curred, did  not  embrace  the  grading  and  pav- 
ing of  the  private  alleyway  where  the  acci- 
dent occurred,  but  that  the  grading  of  that 
alleyway  was  done  by  an  arrangement  be- 
tween the  owner  of  the  property  and  the  man 
In  charge  of  the  employes  of  the  Hallam  Con- 
struction Company,  who  were  grading  the 
street,  that  that  arrangement  was  simply  for 
the  grading  of  the  alleyway,  and  that  the 
owner  of  the  property,  before  the  accident  oc- 
curred, was  Informed  or  knew  that  the  grad- 
ing was  completed,  then  it  was  his  duty  to 
take  the  necessary  steps  to  protect  the  travel- 
ing public  from  falling  Into  that  excavation 
or  from  Injury  by  reason  of  the  excavation, 
and  his  failure  so  to  do  would  not  render  the 
Hallam  Construction  Company  liable  for  the 
accident  for  which  this  suit  is  brought  An- 
swer :     Affirmed. 

"(3)  If  the  jury  believes  from  the  evidence 
that  immediately  prior  to  the  time  when  the 
alleyway  where  the  accident  occurred  was 
excavated,  and  for  some  considerable  time 
prior  thereto,  there  had  been  an  offset  of 
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some  18  or  18  Inches  on  the  eastern  side  of 
the  alleyway,  the  alleyway  being  that  much 
lower  than  the  footway  Immediately  east  of 
the  alley,  and  that  Elizabeth  Gall  had  fre- 
quently passed  over  that  footway  and  alley 
going  to  and  from  her  son's  residence,  and 
knew  of  the  existence  of  that  offset  in  the 
pavement,  then  she  was  bound  to  exercise 
care,  when  walking  along  the  street  on  the 
night  of  the  accident,  to  avoid  falling  over 
that  depression.  If  the  jury  finds  from  the 
evidence  that  she,  while  walking  from  Wash- 
ington street  to  her  son's  on  the  south  side  of 
Lincoln  street  at  the  time  of  the  accident, 
was  not  paying  attention  to  the  condition  of 
the  sidewalk  nor  looking  out  for  that  depres- 
sion in  the  pavement,  but  that  she  simply 
walked  on  In  the  darkness,  heedless  of  the 
fact  that  there  was  a  depression  there,  until 
she  walked  over  It  and  fell,  then  she  was 
guilty  of  contributory  negligence,  and  the 
plaintiff  in  this  case  cannot  recover,  even 
though  It  be  true  that  the  alleyway  had  been 
excavated  deeper,  and  that  there  was  no  bar- 
rier or  lights  to  warn  the  traveling  public. 
Answer :    Affirmed." 

Argued  before  BROWN,  POTTER,  ELKIN, 
STEWART,  and  MOSGHZISKER,  JJ. 

James  X  Purman  and  David  R.  Hubs,  both 
of  Waynesburg,  for  appellants.  R  W.  Irwin, 
of  Washington,  J.  W.  Bay,  of  Waynesburg, 
and  J.  A.  Wiley,  of  Washington,  for  appellee. 

ELKIN,  J.  [1]  This  is  an  action  brought 
by  the  husband  individually  and  as  adminis- 
trator to  recover  damages  for  personal  In- 
juries sustained  by  his  wife.  The  case  was 
submitted  to  the  jury,  and  a  verdict  was  re- 
turned In  favor  of  the  defendant  The  18 
assignments  of  error  relate  mainly  to  the 
charge  of  the  trial  Judge  and  the  answers 
to  the  points.  Most  of  the  assignments  are 
technical  and  lacking  in  substantial  merit, 
when  viewed  in  the  light  of  the  whole  record. 
The  assignment  relating  to  the  Instruction  as 
to  the  measure  of  damages  certainly  would 
not  warrant  a  reversal,  when  the  Jury  found, 
as  a  fact,  that  appellants  were  not  entitled 
to  recover  any  damages  whatever. 

[2]  Complaint  is  made  by  appellants  that 
the  case  was  not  fairly  submitted  to  the  jury 
from  their  point  of  view,  and  that  the  charge 
was  inadequate.  It  is  urged  that  the  conten- 
tions of  the  defendant  were  unduly  empha- 
sized, while  those  of  the  plaintiffs  were  min- 
imized or  disregarded.  In  order  to  properly 
determine  the  various  questions  thus  raised, 
for  our  consideration,  it  has  been  necessary 
to  carefully  examine  the  entire  record,  in- 
cluding the  charge  of  the  court,  the  answers 
to  points,  the  theories  upon  which  the  case 
was  tried  by  the  contending  parties,  and  the 
reasons  given  for  refusing  a  new  trial.  After 
having  done  so,  we  have  reached  the  conclu- 
sion that  all  of  the  disputed  questions  of 
fact  were  fairly  submitted  to  the  jury,  and 
that  there  was  no  substantial  and  reversible 


error  in  the  instructions  as  to  the  law  ap- 
plicable to  the  case.  The  negligence  charged 
was  that  the  defendant  had  negligently  aad 
wrongfully  allowed  the  excavation  In  the 
pavement  or  footway  to  remain  open,  no- 
guarded,  and  without  harrier  or  signal  light 
as  a  protection  to  travelers  upon  the  street 
or  pavement  The  contention  of  tbe  appel- 
lants was  that  It  was  the  duty  of  the  appellee 
to  give  notice  of  the  dangerous  situatloc 
caused  by  the  excavation  in  question,  by  sig- 
nal lights  or  otherwise,  and  to  erect  proper 
guards,  and  that  failure  to  perform  these 
duties  was  the  proximate  cause  of  the  acci- 
dent The  appellants  tried  their  case  upon 
this  theory,  and  this  view  was  fairly  suN 
mltted  to  the  jury.  Appellee,  on  tbe  other 
hand,  contended  that  the  excavation  of  whs: 
Is  known  in  the  case  as  the  private  alley, 
where  the  accident  occurred,  was  no  part  of 
the  work  which  it  undertook  to  perform  for 
the  borough  of  Waynesburg,  and  that  Its  em- 
ploye, who  did  the  work  under  an  arrange- 
ment with  the  abutting  property  owners  to  par 
for  the  same,  acted  without  authority.  It  wai 
further  contended  that,  after  the  excavation 
of  the  alley  had  been  made  and  the  work  com- 
pleted, W.  W.  Call,  a  son  of  Elizabeth  Call 
the  Injured  person,  accepted  tbe  work  and 
assumed  the  burden  of  properly  guarding  the 
excavation.  Indeed,  W.  W.  Call,  who  occu- 
pied the  abutting  property,  took  tbe  initia- 
tive In  getting  the  owners  to  agree  to  haTe 
the  excavation  made  while  the  borough  was 
grading  and  Improving  the  public  streets. 
It  was  to  his  advantage  and  for  his  benefit 
that  the  work  was  done  in  the  alley.  It  was 
a  fair  question,  under  tbe  evidence,  whose 
duty  it  was  to  put  signal  lights  at  tbe  place 
of  the  accident  and  to  guard,  If  necessary. 
the  excavation  thus  made.  All  of  the  ques- 
tions Incidental  to  this  Inquiry  were  submit- 
ted to  the  jury.  If  the  employe  of  tbe  Hal- 
lam  Construction  Company  acted  without  au- 
thority and  did  what  he  had  no  right  to  do. 
no  liability  would  attach  to  his  principal. 
On  the  other  hand,  If  he  acted  within  the 
general  scope  of  his  authority,  or  even  if  be 
acted  without  authority  in  the  first  instance. 
but  subsequently  his  principal  ratified  his 
acts,  liability  for  negligence  and  wrongful 
acts  In  the  prosecution  of  the  work  would 
attach.  Again,  even  if  there  was  no  ques- 
tion as  to  the  employe  acting  within  the 
scope  of  his  authority,  and  if  it  be  conceded 
that  the  principal  is  liable  for  negligent  acts 
committed  in  nmirfng  the  excavation,  it  was 
still  for  the  jury  to  say  whether  the  work, 
after  completion,  was  turned  over  to  the 
abutting  property  owner,  and,  If  so,  whether 
the  duty  of  guarding  had  been  assumed  by 
him.  All  these  questions  were  In  tbe  case, 
and  they  were  submitted  to  the  jury.  Most 
of  the  assignments  of  error  relate  to  th*. 
charge  of  the  court  and  the  rulings  of  the 
trial  judge,  during  the  course  of  tbe  trial 
upon  questions  necessarily  involved  ,in  tbe 
respective  contentions  of  the  partteja. 
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[3]  The  contract  between  the  construction 
ompany  and  the  borough,  and  the  ordl- 
ance  upon  which  It  was  based,  were  prop- 
rly  admitted  in  evidence  as  items  tending 
o  show  what  the  situation  of  the  parties 
ras  In  respect  to  the  work  done.  These  mat 
ers  were  In  no  sense  controlling;  but  they 
vere  pertinent  to  the  case.  The  same  is 
rue  as  to  the  testimony  relating  to  the  alley, 
eliether  the  borough  had  any  duty  to  per- 
oral in  connection  with  its  maintenance  and 
epalr,  and  whether  this  was  Intended  to  be 
nclnded  in  its  contract  with  the  construc- 
ion  company.  These  were  questions  of  fact 
lecessarily  Involved  In  the  determination  of 
tie  rights  and  duties  of  the  parties. 

[4]  By  the  eleventh  assignment,  complaint 
s  made  that  the  trial  judge  placed  too  heavy 
i  burden  upon  the  plaintiffs  in  making  out 
heir  case  in  chief.  The  Jury  was  Instructed 
Jaat  the  plaintiffs,  in  order  to  recover,  must 
wove,  by  the  preponderance  of  the  evidence, 
:liat  the  defendant,  through  its  officers, 
lgents,  or  employes,  was  guilty  of  the  negli- 
gence from  which  the  injuries  resulted,  and 
:nat,  "in  addition,  It  must  also  appear  that 
Elizabeth  Call  was  herself  free  from  con- 
iributory  negligence.''  It  is  argued  that  this 
instruction  required  the  plaintiffs  to  affirma- 
tively show  that  Elizabeth  Call  was  not  guil- 
ty of  contributory  negligence,  which,  of 
course,  is  not  the  law.  The  plaintiffs  must 
affirmatively  establish  the  negligence  of  the 
defendant,  and  must  disclose  a  case  free 
from  contributory  negligence.  In  the  very 
next  sentence,  following  the  instruction 
complained  of,  the  learned  trial  judge  said: 
"That  is,  gentlemen,  if  it  should  appear  from 
the  evidence  that  Elizabeth  Call  was  guilty 
of  contributory  negligence,  there  could  be 
no  recovery  in  this  action  by  the  plaintiffs." 
When  the  charge  on  this  point  is  considered 
as  a  whole,  the  jury  must  have  understood 
that  the  law  only  required  the  plaintiffs  to 
prove  the  negligence  of  the  defendant,  and 
to  disclose  a  case  free  from  contributory 
negligence  on  the  part  of  the  plaintiff*. 

[6]  A  judgment  will  not  be  reversed  for 
an  inaccurate  instruction  in  one  part  of  the 
charge,  where  It  appears  that  the  court  sub- 
sequently gave  ample  and  proper  instruc- 
tions, so  that  the  jury  could  not  have  been 
misled.  Fitzpatrick  v.  Traction  Co.,  206  Pa. 
335,  56  Atl.  1060.  The  present  case  comes 
within  the  spirit  of  this  rule.  The  general 
effect  of  the  charge,  rather  than  a  particular 
sentence  or  expression  contained  in  it,  is  the 
test  by  which  to  determine  whether  it  was  a 
misleading  instruction. 

[•]  The  eighteenth  assignment  relates  to 
the  refusal  by  the  court  to  grant  a  new  trial 
on  the  ground  of  the  alleged  intoxication  of 
one  of  the  Jurors.  The  trial  courts  are 
clothed  with  very  great  discretion  In  the 
granting  or  refusing  of  new  trials.  As  a 
rule,  this  discretion  will  not  be  disturbed  by 


appellate  courts  on  appeal.  The  learned 
court  below,  in  disposing  of  the  question 
raised  by  this  assignment,  said:  "Deposi- 
tions have  been  taken  for  the  purpose  of 
supporting  this  reason.  We  have  examined 
these  depositions,  and  they  do  not  sustain 
either  the  allegation  that  the  juror  was 
asleep  during  the  delivery  of  a  part  of  the 
charge  or  that  he  was,  at  any  time  during 
the  progress  of  the  trial,  incapacitated  by 
reason  of  liquor  or  otherwise  for  an  Intelli- 
gent consideration  and  disposition  of  the 
case."  In  view  of  this  finding,  based  upon 
depositions  taken  after  the  trial  had  been 
concluded,  we  cannot  say  that  the  learned 
court  below  abused  Its  discretion,  or  that  er- 
ror was  committed  in  disposing  of  this  rea- 
son for  a  new  trial.  Within  anything  like 
the  proper  limits  of  an  opinion,  it  is  im- 
possible to  discuss  in  detail  all  of  the  ques- 
tions raised  by  the  18  assignments  of  error. 
We  have  examined  and  considered  them  all, 
without  being  convinced  that  any  reversible 
error  was  committed  in  submitting  the  case 
to  the  Jury.  It  was  a  case  for  the  jury  on 
all  the  disputed  questions  of  fact;  and  the 
right  to  recover  depended  upon  the  findings 
of  fact  in  dispute.  This  was  clearly  within 
the  province  of  the  jury.  The  learned  trial 
judge  Instructed  the  jury  at  length  upon  all 
tbese  questions,  and  fairly  submitted  the 
contentions  and  theories  upon  which  the  par- 
ties relied  to  sustain  or  defeat  a  recovery. 
The  case  was  carefully  submitted,  and  we 
see  no  sufficient  reason  for  reversing  the 
judgment 

All  of  the  assignments  of  error  are  over- 
ruled, and  the  Judgment  affirmed. 


IGOE  et  al.  v.  HANSEN. 

(Supreme  Court  of  Pennsylvania.    Jan.  6, 
1913.) 

Fixtures  (f  21*)— Salt  or  Real  Pbopebtt— 

Machinist. 

Where  trustees  for  corporate  creditors  sell 
machinery  of  the  company,  and  it  is  detached 
from  the  real  estate  and  part  of  it  removed,  a 
subsequent  purchaser  of  the  realty,  with  no- 
tice of  the  sale  of  the  machinery,  cannot  claim 
the  portion  of  the  machinery  allowed  to  remain 
on  the  premises. 

[Ed.  Note.— For  other  cases,  see  Fixtures, 
Cent.  Dig.  H  47-66;   Dec  Dig.  {  21.*] 

Appeal  from  Court  of  Common  Pleas,  Law- 
rence County. 

Trespass  by  Peter  Igoe  and  others,  part- 
ners under  the  firm  name  of  Igoe  Bros., 
against  John  M.  Hansen  for  conversion  of 
machinery.  From  a  judgment  for  plaintiffs, 
defendant  appeals.    Affirmed, 

Argued  before  BROWN,  POTTER,  ELKIN, 
STEWART,  and  MOSCHZISKER,  JJ. 

J.  Norman  Martin,  of  New  Castle,  E.  E. 
Jones,  of  Pittsburg,  and  A.  Martin  Graham, 
of  New  Castle,  for  appellant.  Robert  K.  Aik- 
en, of  New  Castle,  for  appellees. 
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PER  CURIAM.  The  Cuyahoga  Wire  Ac 
Fence  Company  was  engaged  in  the  manu- 
facture of  wire  and  nails  in  the  city  of  New 
Castle  until  the  .year  1908,  when  Its  plant 
was  closed  and  Its  property  conveyed  to  a 
trustee  for  creditors.  There  was  testimony 
to  show  that  in  the  fall  of  1905  the  appellees 
purchased  certain  machinery,  belting,  tools, 
etc.,  which  had  been  used  by  the  company  In 
connection  with  its  business;  that  the  ma- 
chinery so  purchased  by  them  was  detached 
by  taking  out  the  bolts  fastening  it  to  the 
floor  of  the  building;  and  that  a  part  of  It 
so  detached  was  taken  away  by  them,  and 
the  remaining  part  left  on  the  premises,  hav- 
ing been  there  when  the  real  estate  was  sold 
to  the  appellant  in  the  spring  of  1906.  The 
material  question  in  the  case  was  as  to  his 
notice  of  appellees'  purchase  of  the  machin- 
ery at  the  time  he  bought  the  real  estate. 
The  right  to  recover  turned  largely  upon 
this,  and  the  Jury  were  instructed  that,  if 
no  notice  had  been  given  to  him  at  or  before 
the  time  he  closed  his  contract  that  a  portion 
of  the  machinery  in  the  plant  had  been  sold 
to  the  appellees,  his  deed  was  sufficiently 
broad  to  include  that  which  is  in  dispute  in 
this  action.  There  was  ample  evidence  to 
lead  the  jury  to  the  conclusion  that  he  pur- 
chased with  notice  of  the  title  of  the  appel- 
lees to  the  personal  property  which  he  con- 
verted to  his  own  use. 

No  complaint  is  made  of  the  charge  of 
the  learned  trial  Judge  In  submitting  the 
case  to  the  Jury,  and  we  have  discovered 
nothing  in  the  22  assignments  of  error  com- 
plaining of  rulings  on  offers  of  evidence  and 
answers  to  points  that  calls  for  a  reversal  of 
the  Judgment  All  are  overruled,  and  the 
judgment  is  affirmed. 


EASLBT  v.  PENNSYLVANIA  R.  CO. 

(Supreme  Court  of  Pennsylvania.    Jan.  6, 
1913.) 

Railroads  (|  383*)— Accident  ax  Cbossing— 
Contributory  Negligence. 

Where  a  person  approaching  a  grade  cross- 
ing with  an  unobstructed  view,  in  daylight 
sees  a  train  a  very  short  distance  away  and 
goes  on  the  crossing  and  is  struck  by  the  train, 
he  cannet  allege  aa  an  excuse  that  he  thought 
the  train  was  standing  still,  where  he  could 
have  seen  that  it  was  m  motion. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  H  1080-1083 ;  Dec.  Dig.  f  333.*) 

Appeal  from  Court  of  Common  Pleas,  Arm- 
strong County. 

Action  by  William  O.  Easley  against  the 
Pennsylvania  Railroad  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Re- 
versed. 

Argued  before  FELL,  O.  J.,  and  BROWN, 
MESTREZAT,  POTTER,  BLKIN,  STEW- 
ART, and  MOSCHZISKER,  JJ. 


Orr  Bufflngton  and  0.  W.  Gilpin,  both  at 

Ktttannlng,  for  appellant  C  E.  Harris- 
ton,  Austin  Clark,  and  R.  L.  Balaton,  all  of 
Klttannlng,  for  appellee. 

BROWN,  J.  The  motion  tor  judgment  of 
nonsuit  should  have  prevailed  in  this  cue. 
and  the  learned  trial  judge  erred  in  refusing 
the  prayer  that  a  verdict  be  directed  for  tte 
defendant  Grant  avenue,  in  the  borough  cf 
Klttannlng,  runs  north  and  south,  and  tie 
tracks  of  the  defendant  company  are  lsli 
longitudinally  upon  it  Campbell  street 
crosses  It  at  right  angles.  On  the  mornii* 
of  October  28,  1910,  in  broad  daylight  the 
appellee  was  driving  westward  on  Campbell 
street,  and  as  he  was  crossing  the  first,  or 
north-bound,  track  of  the  appellant,  on  Grist 
avenue,  the  rear  of  the  tender  of  an  engice. 
which  was  pulling  a  train  of  freight  car* 
collided  with  his  team,  the  collision  resulrJD? 
In  the  injuries  for  which  damages  are  daisi- 
ed in  this  action.  The  novel  excuse  of  tte 
appellee,  to  relieve  himself  of  the  charge  of 
contributory  negligence,  clearly  disclosed  br 
his  own  testimony,  was  not  that  he  hid 
stopped,  looked,  and  listened  and  had  not 
seen  the  approaching  train.  His  plea  is  that. 
when  he  stopped  and  looked,  he  saw  the  can 
a  very  short  distance  south  of  him,  but 
thought  they  were  standing  still,  though  lie 
had  a  clear  and  unobstructed  view  of  thes. 
He  stopped  his  horse  within  two  or  three 
feet  of  the  north-bound  track,  and  admits  be 
saw  the  train;  but  having  heard  nelth.r 
whistle  nor  bell,  he  assumed  that  it  was  n.x 
In  motion,  and  proceeded  to  cross  over  tie 
track.  This  is  unavailing.  The  train  admit- 
tedly was  in  motion  when  he  first  saw  it 
and  while  there  is  nothing  in  his  testimony, 
or  that  of  any  witness  called  by  him,  as  to 
its  rate  of  speed,  the  uncontradicted  testi- 
mony of  the  englneman,  the  fireman,  and  the 
conductor  was  that  it  was  moving  at  about 
six  miles  an  hour.  Even  If  the  ringing  of  the 
bell  may  have  been  a  question  for  the  Jury, 
the  appellee  gave  no  valid  excuse  for  not  see- 
ing the  coming  of  the  train.  That  he  did 
not  see  its  approach  when  In  dangerous  prox- 
imity to  him,  as  he  started  to  cross  the 
track,  was  due  entirely  to  his  own  careless- 
ness. This  conclusively  appears  from  the  fol- 
lowing taken  from  his  testimony:  "Q.  Froo 
the  time  you  saw  it  until  it  struck  you,  yes 
didn't  know  that  It  was  moving?  A.  No,  sir: 
at  first  I  didn't  know  that  it  was  moving.  It 
didn't  ring  any  bell  nor  blow  any  whistle, 
nor  make  any  noise.  *  *  *  Q.  After  yon 
saw  the  train  down  there,  you  thought  that  it 
was  not  coming  toward  yon?  A.  Tea.  ah*. 
Q.  And  for  that  reason  you  drove  on  the 
track?  A.  Yes,  sir.  Q.  And  paid  no  atten- 
tion to  it  because  you  felt  that  yon.  were 
safe?  A.  I  did.  Q.  Yon  were  very  much 
surprised  when  you  found  that  it  *.-is  upon 
you?  A.  That  is  so.  Q.  Yon  thought  that 
the  train  was  standing  there,  an>  i  wouldn't 
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move,  and  then  you  drove  right  on  the  trade? 
A.  Yes,  air ;  I  thought  It  was  not  in  motion, 
and  I  could  cross  the  track  safely  without 
It  coming  on  me.  Q.  You  didn't  pay  any  fur- 
ther attention  to  It?  A.  No ;  I  didn't  until 
it  was  quite  dose  to  me,  when  I  couldn't 
avoid  it" 

When  the  appellee  first  saw  the  train,  he 
could  not  have  been  looking  In  its  direction 
with  any  degree  of  care,  or  he  would  sure- 
ly have  seen  that  It  was  coming  towards  him, 
for  It  was  but  a  slight  distance  from  him. 
Instead  of  a  careful  look,  he  must  have  giv- 
en but  a  careless  glance.  The  law  requires 
the  former,  and  will  not  excuse  the  latter. 
He  admits  that  he  saw  the  train,  and,  be- 
cause he  thought  it  was  standing  still,  paid 
no  further  attention  to  It  until  It  was  Bo 
close  to  him  that  he  could  not  avoid  It 
These  are  his  own  words,  frankly  confessing 
a  degree  of  carelessness  In  crossing  a  rail- 
road track,  which  Imperatively  calls  for  a 
reversal  of  the  judgment  What  the  appellee 
must  have  seen,  if  he  had  exercised  ordinary 
care  in  looking,  he  is  conclusively  presumed 
to  have  seen,  and  the  excuse  which  he  gives 
is  no  better  than  if  he  had  admitted  he  had 
not  looked  at  all.  The  case  Is  within  the 
rule  announced  In  Paul  v.  Philadelphia  & 
Reading  Railway  Co.,  231  Pa.  888,  80  Att 
365,  Ann.  Cas.  1912B,  1132. 

The  first  and  fourth  assignments  of  error 
are  sustained  and  the  Judgment  Is  reversed. 


HURLEY  v.  WESTERN  ALLEGHENY  B. 

CO. 

(Supreme  Court  of  Pennsylvania.    Jan.  6, 

1813.) 

Masteb  and  Skbvant  (I  185*)— INJCBIXS  TO 
Servant—  Negligence  of  Fkixow  Skbvant. 
Where  a  railroad  employe"  wai  working 
on  a  railway  trestle,  on  a  scaffold  with  the 
foreman,  who  directed  a  fellow  workman-  to 
get  certain  blocks  ready,  and  in  so  doing  the 
workman  Jerked  a  rope  so  that  it  struck  a  plank 
on  which  plaintiff  was  standing,  causing  his 
fall,  he  cannot  recover  under  Act  June  10, 
1907  (P.  L.  253),  providing  that  the  negli- 
gence of  a  fellow  servant  shall  not  be  a  defense 
where  there  is  negligence  of  the  foreman  in 
giving  an  order,  the  execution  of  which  would 
naturally  cause  injury. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  H  385-121;  Dec  Dig.  | 
185.*] 

Appeal  from  Court  of  Common  Pleas,  Arm- 
strong County. 

Action  by  Daniel  J.  Hurley  against  the 
Western  Allegheny  Railroad  Company.    From 


an  order  refusing  to  take  off  a  nonsuit  plain- 
tiff appeals.    Affirmed. 

Argued  before  FELL,  C.  J.,  and  BROWN, 
MESTREZAT,  POTTER,  ELKIN,  STEW- 
ART, and  MOSCHZISKER,  JJ. 

O.  E.  Harrington,  of  Kittannlng,  for  appel- 
lant J.  H.  Painter,  of  Kittannlng,  for  ap- 
pellee. 

PER  CURIAM.  The  plaintiff  was  one  of  a 
number  of  men  engaged  In  building  a  rail- 
road trestle,  and  at  the  time  he  was  Injured 
was  working  with  the  foreman  on  a  scaffold. 
The  foreman  directed  a  fellow  workman  to 
get  the  blocks  ready  to  raise  materials  for 
the  work.  In  carrying  out  this  order  the 
workman  jerked  a  rope  in  such  a  manner 
that  it  struck  a  plank  on  which  the  plaintiff 
was  standing  and  caused  his  fall.  At  the 
trial  a  nonsuit  was  entered. 

The  plaintiff  had  as  safe  a  place  in  which 
to  work  as  the  nature  of  the  work  on  which 
he  was  engaged  would  permit  and  no  negli- 
gence on  the  part  of  the  defendant  was  shown. 
On  behalf  of  the  plaintiff  it  is  contended  that 
the  defendant  is  liable  under  the  act  of 
June  10,  1907  (P.  L.  528),  because  a  foreman 
had  directed  a  workman  to  get  the  blocks 
ready  while  the  plaintiff  was  on  the  scaffold 
and  bad  failed  to  supervise  his  work  in  so 
doing.  The  act  provides  that  the  negligence 
of  a  fellow  servant  shall  not  be  a  defense 
where  his  act  is  "done  in  obedience  to  the 
rules,  instructions  or  orders  given  by  the 
employer  or  any  other  person  who  has  au- 
thority to  direct  the  doing  of  the  act"  and 
it  makes  any  person  in  charge  of  the  work, 
or  any  part  thereof,  the  agent  of  the  em- 
ployer. It  applies  where  there  is  negligence 
in  giving  an  order,  the  execution  of  which 
would  naturally  and  reasonably  cause  Injury, 
but  it  has  no  application  where  the  only 
negligence  shown  is  in  the  manner  In  which 
a  proper  order  is  executed.  The  order  given 
by  the  foreman  to  get  the  blocks  ready  In- 
volved in  its  execution  no  probable  danger  to 
any  one,  and  he  was  under  no  duty  to  stand 
by  and  superintend  its  execution.  An  em- 
ployer Is  not  required  to  be  always  present, 
personally  or  by  a  representative,  to  guard 
against  an  unexpected  or  a  transient  peril. 
Schneider  v.  Philadelphia  Quartz  Co.,  220 
Pa.  548,  69  Att  1035 ;  King  T.  McOlure  Co., 
222  Pa.  625,  72  Att  228. 

The  judgment  Is  affirmed. 
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CURTIS  et  al.  t.  CORNISH  et  al.  (Su- 
preme Judicial  Court  of  Maine.  Dec.  18. 
1912.)  Exceptions  from  Supreme  Judicial 
Court,  Cumberland  County,  at  Law.  Petition 
by  Oakley  C.  Curtis  and  others  against  Leslie 
C.  Cornish  and  others.  On  exceptions  from 
the  judgment  Exceptions  sustained.  E.  W. 
Freeman,  of  Portland,  for  petitioners.  Fred  V. 
Matthews,  of  Portland,  for  all  respondents,  ex- 
cept the  Justices. 

PER  CURIAM.  Upon  the  authority  of  Cur- 
tis t.  Cornish,  109  Me.  384,  84  AtL  799,  the 
entry  must  be  exceptions  sustained. 


MACKEY  t.  GRAND  TRUNK  RY.  CO. 
(Supreme  Court  of  New  Hampshire.  Coos. 
Dec.  3,  1912.)  Exceptions  from  Superior 
Court,  Coos  County ;  Mitchell,  Judge.  Action 
by  Edward  D.  Mackey,  administrator  of  the  es- 
tate of  Margaret  Duggan,  deceased,  against  the 
Grand  Trunk  Railway  Company.  Judgment 
for  defendant,  and  plaintiff  excepts.  Excep- 
tions sustained.  Matthew  J.  Ryan  and  Her- 
bert I.  Goss,  both  of  Berlin,  for  plaintiff. 
Drew,  'Shnrtleff  &  Morris,  of  Lancaster,  and 
Rich  &  Marble,  of  Berlin,  for  defendant. 

PARSONS,  C.  J.  Upon  the  only  ground  ot 
liability  asserted— the  defendants'  fault  in  not 
avoiding  the  injury  after  discovery  of  the  dan- 
ger1— the  case  cannot  be  distinguished  from 
Cavanaugh  v.  Railroad,  76  N.  H.  68,  79  AtL 
694.  In  view  of  the  suggestion  of  additional 
evidence  upon  the  question  of  damages,  there 
is  now  no  occasion  to  consider  the  plaintiff's 
exception  to  the  ruling  thereon,  which  was  not 
argued.  The  plaintiff  was  entitled  to  go  to  the 
jury.    Exception  sustained.    All  concurred. 


BENZ  v.  CENTRAL  R.  CO.  OF  NEW  JER- 
SEY. (Court  of  Errors  and  Appeals  of  New 
Jersey.  Nov.  18,  1912.)  Error  to  Supreme 
Court  Action  by  Mary  Benz,  as  administra- 
trix, etc.,  against  the  Central  Railroad  Com- 
pany of  New  Jersey.  A  judgment  for  plaintiff 
was  affirmed  by  the  Supreme  Court  (82  Atl. 
431),  and  defendant  brings  error.  Affirmed. 
Samuel  Kalisch^Jr.,  of  Newark,  for  plaintiff  in 
error.  Oeorge  Holmes,  of  Jersey  City,  for  de- 
fendant in  error. 

PER  CURIAM.  The  judgment  under  review 
herein  should  be  affirmed  for  the  reasons  ex- 

Jressed  in  the  opinion  delivered  by  Garrison, 
.,  in  the  Supreme  Court 


FITZGERALD,    SPEER    CO.    ▼.    KELLY. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
Nov.  18,  1912.)  Error  to  Supreme  Court  Ac- 
tion by  the  Fitzgerald,  Speer  Company  against 
Peter  J.  Kelly.  From  a  judgment  for  plaintiff, 
defendant  brought  error  to  the  Supreme  Court 
and  from  a  judgment  of  affirmance  therein  (81 
N.  J.  Law,  6,  83  Atl.  491)  brings  error  to  the 
Court  of  Errors  and  Appeals.  Affirmed.  Mar- 
tin P.  Devlin,  of  Trenton,  for  plaintiff  in  error. 
John  O.  Vanatta,  of  Phillipsburg,  and  George 
J.  Pierce,  of  Newark,  for  defendant  in  error. 

PER  CURIAM.     The  judgment  of  the  Su- 

ereme  Court  is  affirmed  for  the  reasons  stated 
i  the  opinion  filed  in  that  court  by  the  Chief 
Justice. 


FRITZ  t.  FRITZ.  (Court  of  Errata  and  Ap- 
peals of  New  Jersey.  Nov.  1SL  1912-)  Appea. 
from  Court  of  Chancery.  Bill  by  Charles  Frio. 
Jr..  against  Marguaretba  Fritz.  From  a  cbaa- 
cellor's  decree  in  favor  of  complainant  (S3  AtL 
181),  defendant  appeals.  Affirmed.  J.  EcJI 
Walscheld,  of  Town  of  Union,  for  appellate 
Tennant  &  Height  of  Jersey  City,  for  respoci- 
ent 

PER  CURIAM.  The  decree  appealed  fro:. 
will  be  affirmed  for  the  reasons  stated  in  tif 
opinion  filed  in  the  court  below  by  Vice  Chan- 
cellor Garrison. 


GRANTWOOD  LUMBER  &  SUPPLY  CO 
v.  ABBOTT  et  al.  (Court  of  Errors  and  Ar 
peals  of  New  Jersey.  Nov.  20,  1912.)  Err.: 
to  Supreme  Court  Action  by  the  Grantwooi 
Lumber  &  Supply  Company  against  Jotc  L 
Abbott  and  another.  A  judgment  for  dVfeed- 
ants  was  affirmed  by  the  Supreme  Court  '^ 
N.  J.  Law,  564,  78  Atl.  1046),  and  plainer" 
brings  error.  Affirmed.  Mackay  &  Macks?,  cf 
Hackensack,  for  plaintiff  in  error.  Welier  * 
Lichtenstein,  of  Hoboken,  for  defendants  in  er- 
ror. 

PER  CURIAM.  The  judgment  under  it- 
view  herein  should  be  affirmed  for  the  reason 
expressed  in  the  opinion  delivered  by  Trend 
ard,  J.,  in  the  Supreme  Court 


LEYDEN  v.  LAWRENCE  et  nx.  (Court  of 
Errors  and  Appeals  of  New  Jersey.  Nov.  1& 
1912.)  Appeal  from  Court  of  Chancery.  Ac- 
tion by  James  J.  Leyden  «g»<t«t  Elijah  W. 
Lawrence  and  wife.  From  a  decree  for  com- 
plainant (79  N.  J.  Eq.  113,  81  AtL  121).  defend- 
ant appeals.  Affirmed.  French  &  Richard?,  "f 
Camden,  for  respondent  Austin  H.  Swsck- 
hamer,  of  Woodbury,  and  John  Cadwalafer. 
Jr.,   for  appellants. 

PER  CURIAM.  The  decree  appealed  frox 
will  be  affirmed  for  the  reasons  stated  In  tS* 
opinion  filed  in  the  court  below  by  Vice  Chan- 
cellor Learning. 


MORRIS  ▼.  DORSEY  et  al.  (Court  of  Er- 
rors and  Appeals  of  New  Jersey.  Nov.  1\ 
1912.)  Appeal  from  Court  of  Chancery.  Suit 
by  Isabella  Morris,  by  her  next  friend,  Eliza 
Grlnnage,  against  Benjamin  F.  Dorsey  nxi 
others.  From  an  order  of  the  Court  of  Chawe- 
ry  (77  N.  J.  Eq.  460,  77  AtL  44)  complainant 
appeals.  Affirmed.  John  J.  CrandalL  of 
Camden,  for  appellant  Ralph  W.  IB.  Danger 
of  Camden,  for  respondents. 

PER  CURIAM.  The  order  appealed  free 
is  affirmed  for  the  reasons  stated  in  the  opinion 
of  Vice  Chancellor  Learning  filed  in  the  court 
below. 


STATE  v.  CARROLL.  (Court  of  Error; 
and  Appeals  of  New  Jersey.  Nov.  18,  1912. 
Error  to  Supreme  Court  John  H.  Carri 
was  convicted  of  procuring  a  person  to  vn« 
knowing  him  to  be  not  qualified.  BSa  convi,^ 
tion  was  affirmed  by  the  Supreme  Court  i£ 
Atl.  304),  and  be  brings  error.  Affirmed.  Rob- 
ert H.  McCarter,  of  Newark,  Stackbonse  a 
Kramer,  Albert  -  S.  Woodruff,  aijd  Floyd  E 
Bradley,  all  of  Camden,  for  plaivnuff  la  errs 
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"William  T.  Boyle,  of  Camden,  Prosecutor  of  the 
Pleas,  for  the  State. 

PER  CURIAM.    The  judgment  under  review 
herein  should  be  affirmed,  for  the  reason  ex- 

Sressed  in   the  opinion  delivered  by   Swayze, 
.,  in  the  Supreme  Court. 


STATE  y.  CODINGTON.  (Court  of  Error* 
and  Appeals  of  New  Jersey.  June  26,  1911.) 
Error  to  Supreme  Court.  Horace  Codington 
-was  convicted  of  crime.  From  a  judgment  of 
the  Supreme  Court  (80  N.  J.  Law,  496,  78 
Atl.  743)  affirming  the  conviction,  he  brings 
error.  Affirmed.  William  V.  Steele,  of  Somer- 
ville.  for  plaintiff  in  error.  Frederick  A.  Pope, 
of  SomerviUe,  Prosecutor  of  the  Pleas,  for  the 
State. 

PER  CURIAM.  The  Judgment  under  review 
herein  should  be  affirmed,  for  the  reasons  ex- 
pressed in  the  opinion  delivered  by  the  Chief 
Justice  in  the  Supreme  Court. 


STATE  v.  DI  BENEDETTO.  (Court  of  Er- 
rors and  Appeals  of  New  Jersey.  Nov.  18, 
1912.)  Error  to  Supreme  Court.  Joseph  Dl 
Benedetto,  having  been  convicted  of  receiving 
stolen  goods,  and  such  conviction  having  been 
affirmed  by  the  Supreme  Court  (82  Atl.  521). 
he  brings  error.  Affirmed.  Fort  &  Fort,  oi 
Newark,  and  Philip  J.  Schotland,  of  Newark, 
for  plaintiff  in  error.  Wilbur  A.  Mott,  of  New- 
ark, Prosecutor  of  the  Pleas,  for  the  State. 

PER  CURIAM.  The  judgment  under  review 
herein  should  be  affirmed,  for  the  reasons  ex- 
pressed in  the  opinion  delivered  by  Gummere, 
C.  J.,  in  the  Supreme  Court. 


STATE  v.  JANKOWSKX  (Court  of  Errors 
and  Appeals  of  New  Jersey.  Nov.  18,  1912.) 
Error  to  Supreme  Court.  Wladyslaw  Jankow- 
ski,  alias  Frank  Smith,  was  convicted  of  illegal 
transportation  of  a  girl  within  the  state.  His 
conviction  was  affirmed  by  the  Supreme  Court 
(82  Atl.  309),  and  he  brings  error.  Affirmed. 
Abner  Kalisch,  of  Newark,  for  plaintiff  in  er- 
ror.   Wilbur  A.  Mott,  of  Newark,  for  the  State. 

PER  CURIAM.  The  judgment  under  review 
herein  should  be  affirmed,  for  the  reasons  ex- 
pressed in  the  opinion  delivered  by  Swayie, 
J.,  in  the  Supreme  Court 


STATE  v.  VAN  NESS.  (Court  of  Errors 
and  Appeals  of  New  Jersey.  Nov.  18,  1912.) 
Error  to  Supreme  Court.  Marcus  Van  Ness 
was  convicted  of  violating  the  primary  election 
law,  and  the  judgment  of  conviction  was  af- 
firmed by  the  Supreme  Court  (83  Atl.  195), 
and  be  brings  error.  Affirmed.  James  R. 
Nugent,  of  Newark,  for  plaintiff  In  error.  Fred- 
erick R.  Lehlbach,  of  Newark,  Asst  Prosecutor 
of  the  Pleas,  for  the  State. 

PER  CURIAM.  The  judgment  under  review 
herein  should  be  affirmed,  for  the  reasons  ex- 
pressed in  the  opinion  (83  AtL  195),  delivered 
by  Chief  Justice  Gummere  in  the  Supreme 
Court. 


TISCHMAN  v.  ERIE  R.  CO.  (Court  of  Er- 
rors and  Appeals  of  New  Jersey.  Nov.  18, 
1912.  V_  Error  to  Supreme  Court.  Action  by 
Otto  Tischman  against  the  Erie  Railroad  Com- 
pany. Judgment  in  the  Supreme  Court  affirm- 
ing a  judgment  for  plaintiff  (81  N.  J.  Law, 
268,  81  AtL  114),  and  defendant  brings  error. 


Affirmed.  Weller  &  Lichtenstein,  of  Hoboken, 
for  plaintiff  in  error.  Collins  &  Corbin,  of 
Jersey  City,  for  defendant  in  error. 

PER  CURIAM.  The  judgment  under  review 
herein  should  be  affirmed,  for  the  reasons  ex- 
pressed in  the  opinion  (81  N.  J.  Law,  268,  81 
Atl.  114),  delivered  by  Trenchard,  J.,  in  the 
Supreme  Court 


HOLT  v.  METROPOLITAN  MERCANTILE 
&  REALTY  CO.  et  aL  TONBY  v.  SAME. 
(Court  of  Chancery  of  New  Jersey.  Dec.  9, 
1912.)  Bill  by  John  Holt  against  the  Metro- 
politan Mercantile  &  Realty  Company  and 
Charles  E.  Toney,  and  by  Charles  E.  Toney 
against  the  Metropolitan  Mercantile  A  Realty 
Company  and  John  Holt  Decree  for  the  Met- 
ropolitan Mercantile  &  Realty  Company  for 
$409.49,  on  payment  of  which  by  Holt  he  is  to 
receive  a  deed  for  the  land  in  controversy,  with 
a  satisfaction  of  a  mortgage  to  Toney.  T.  A. 
Spraggins,  of  Jersey  City,  for  the  application. 

GARRISON,  V.  C.  Prior  to  the  time  that 
the  Metropolitan  Mercantile  &  Realty  Company 
made  its  so-called  mortgage  to  Toney  Holt 
had  defaulted  in  his  payments  under  his  con- 
tract and  therefore,  under  the  terms  of  the 
contract  the  Metropolitan  Company  was  enti- 
tled to  call  upon  him  to  pay  immediately  all 
the  said  to  be  paid  installments.  So  now  fig- 
ured up,  this  amounts'  to  more  than  the  $409.- 
49,  which  Toney  then  figured  that  the  Metro- 
politan Company  (and  since  the  assignment  or 
transfer)  to  him,  he  himself  was  entitled  to. 
That  sum  will  be  taken,  because  Toney  is  will- 
ing to  stand  for  that  Bum,  and  it  is  to  his 
detriment,  because  he  is  really  entitled  to  more 
by  a  few  dollars.  He,  of  course,  is  therefore 
entitled  to  interest  on  that  sum  from  that  date 
in  September,  1910,  when  it  became  payable  to 
him.  Under  these  circumstances,  equity  will 
be  done  in  this  suit,  if  a  decree  is  made  of 
this  character;  that  the  amount  that  was  due 
the  Metropolitan  Mercantile  &  Realty  Com- 
pany (and  since  the  transfer  to  Toney)  under 
the  contract  between  the  Metropolitan  Com- 
pany And  Holt  is  fixed  at  $409.49  on  the  16th 
of  September,  1910,  and  that  the  amount  now 
due  is  that  sum  with  interest  from  that  date, 
and  that  upon  Holt's  paying  that  sum  he  shall 
receive  a  deed  from  the  Metropolitan  Com- 
pany for  the  amount  in  question,  together  with 
a  satisfaction  of  the  Toney  mortgage,  and  it 
may  possibly  be  some  other  relief  in  the  de- 
cree; that  Is,  that  the  decree  shall  operate  a 
certain  day  in  case  the  dissolution  of  the  com- 
pany makes  any  difference.  Let  Mr.  Spraggins 
draw  a  decree  along  that  line,  and  submit  it 
to  Mr.  Mackay,  with  a  notice  that  he  is  going 
to  have  the  decree  signed  on  a  certain  day,  and 
I  will  then  hear  the  parties. 


In  re  Nomination  of  SPILLINGER  et  aL 
(Supreme  Court  of  Pennsylvania.  Oct.  29, 
1912.)  Appeal  from  Court  of  Common  Pleas, 
Dauphin  County.  In  the  Matter  of  the  Nom- 
ination Papers  of  Spillinger  and  Young.  Ob- 
jections to  nomination  papers  sustained,  and 
nominees  appeal.  Dismissed.  Argued  before 
BROWN,  MESTREZAT,  POTTER,  ELKIN, 
and  MOSCHZISKER,  JJ.  John  R,  Geyer  and 
John  E.  Fox,  both  of  Harrisburg,  for  appel- 
lants. Utley  E.  Crane,  of  Philadelphia,  for  ap- 
pellee. 

PER  CURIAM.  So  far  as  is  disclosed  by 
the  record,  this  appeal  is  without  merit  and, 
it  being  a  certiorari,  we  must  accept  the  record 
as  it  is  presented.    Appeal  dismissed. 
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f  21  (Pa.)  One  who  gives  a  railway  company 
a  general  release  on  its  promise  to  pay  a  sum 
of  money,  hospital  and  doctor  bills,  and  wages 
is  entitled  on  refusal  to  pay  the  wages,  to  re- 
scind the  release  and  sue  on  the  original  cause 
of  action. — Schwartzfager  v.  Pittsburgh,  H.,  B. 
&  N.  C.  Ry.  Co.,  85  A.  1115. 

{ 27  (N.J.)  Whether  a  tender  is  accompanied 
by  such  acts  and  declarations  as  are  necessary, 
on  its  acceptance,  to  constitute  an  accord  and 
satisfaction,  if  the  evidence  is  conflicting,  is 
for  the  jury.— Rose  v.  American  Paper  Co.,  85 
A.  354. 

ACCOUNT. 

See  Appeal  and  Error,  i§  77,  589;  Associa- 
tions ;  Bankruptcy,  f  209 ;  Discovery ;  Exec- 
utors and  Administrators,  ||  310,  489-513: 
Guardian  and  Ward,  §  153;  Injunction,  §§ 
194,   199. 

IX  PROCEEDINGS  AND  BELIEF. 

|  12  (N.J.)  Equity  will  not  entertain  a  suit 
by  a  township  for  an  accounting  by  a  tax  col- 
lector; the  remedy  at  law  being  adequate. — 
l'ranklin  Tp.  v.  Crane,  85  A  408;  Same  v. 
Trammel],  Id.  411. 

ACKNOWLEDGMENT. 

See  Equity,  §  393;    Notaries,  {  2. 

XX  TAKING  AND  CERTIFICATE. 

I  16  (Pa.)  A  prothonotary  of  the  court  of 
common  pleas  cannot  take  proof  of  the  execu- 
tion of  an  instrument  within  the  recording  acta, 
or  the  probate  of  an  unacknowledged  assign- 
ment of  an  oil  and  gas  lease  for  the  purpose  of 
having  it  placed  on  record.— Midland  Gas  Co. 
v.  Jefferson  County  Gas  Co.,  85  A  853. 

ACQUIESCENCE. 

See  Estoppel,  |  90. 

ACTION. 

See  Abatement  and  Revival ;  Corporations,  | 
202 ;    Death,  |  30 ;    Eminent  Domain,  § .  186. 

IH.  JOINDER,  SPLITTING.  CONSOLI- 
DATION. AND   SEVERANCE. 

1 41  (Vt.)  A  special  count  in  assumpsit  may 
be  joined  with  the  common  counts. — Boville  v. 
Dalton  I'aper  Mills,  85  A.  623. 

§47  (N.J.Sup.)  Under  Practice  Act,  §  11, 
causes  of  action  against  a  landlord  for  wrongful 
distress  and  for  breach  of  covenant  may  be 
joined.— Murphy  v.  Patten,  85  A.  56. 

f  50  (Conn.)  An  action  in  replevin  against  two 
persons  for  goods  in  possession  of  each,  in 
which  the  other  has  no  interest,  presents  a  case 
of  misjoinder  of  causes  of  action. — Patchin  v. 
Rowell,  85  A.  511. 

§  50  (N.J.Sup.)  Under  the  Practice  Act,  §§  6, 
11,  and  Schedule  A,  rule  13,  causes  of  action 
against  landlord  for  breach  of  covenant  and 
against  landlord  and  another  for  wrongful 
distress  in  the  collection  of  rent  under  the 
same  lease  may  be  joined.— Murphy  v.  Patten, 
85  A.  66. 

§  53  (Conn.)  On  defendant's  breach  of  a  con- 
tract to  share  with  plaintiff  the  profits  to  be 
derived  from  a  real  estate  venture,  plaintiff 
held  to  have  but  a  single  cause  of  action  to 
recover  entire  damages,  past  and  prospective. — 
Maguire  v.  Kiesel.  85  A.  689. 

ACTION  ON  THE  CASE. 

I I  (R.I.)  Trespass  on  the  case,  in  its  more 
comprehensive  significance,  includes  both  as- 
sumpsit and  case,  and  so  will  lie  for  unliquidat- 
ed damages  for  failure  to  perform  a  contract — 
Bagaglio  v.  Paolino,  85  A.  1048. 


ADJOINING  LANDOWNERS. 

See  Boundaries;   Party  Walls,  f  10. 

ADMINISTRATION. 

See  Executors  and  Administrators. 

ADMISSIONS. 

See  Evidence,  §§  121,  207-2Q2 ;    Infants,  |  SI 

ADOPTION. 

§  20  (N.H.)  Since  the  common  law  did  i>  • 
recognize  the  adoption  of  a  child  as  creating  &l; 
legal  rights,  as  did  the  civil  law,  in  deterainini 
the  nature  of  such  rights  the  civil  law  mi) 
properly  be  looked  to.— Clark  v.  Clark.  83  i. 
758. 

§21  (N.H.)  In  view  of  Laws  1862.  c.  28CC 
Pub.  St  1901,  c.  181,  §  5,  providing;  that  aa 
adopted  child  shall  bear  the  same  relation  to  ij 
adopting  parents  as  to  inheritance  as  a  natnr.. 
child,  except  as  to  property  limited  to  the  te:r» 
of  the  parent's  body,  an  adopted  child  i*  as 
"heir  in  the  descending  line,"  within  Pub.  St. 
1901.  c.  186,  §  12,  giving  snch  heirs  of  a  Ira 
tee,  deceased  before  testator,  the  same  estate  ur 
legatee  would  have  taken  had  he  survived.- 
Clark  v.  Clark,  85  A.  758. 

§24  (N.H.)  The  adoption  of  a  child  is  e  •- 
equivalent  to  the  birth  of  issue  in  determine 
the  rights  of  a  surviving  husband  or  wif*.- 
Clark  v.  Clark,  85  A.  758. 

ADULTERY. 

See  Criminal  Law,  §§  358,  729;     Divorce,  ll 
64,  79,  99,  109,  115,  125,  135 ;    Witnesses,  it 

188,  248. 

§  II  (Vt)  The  state  may  show  that  the  *.- 
man  with  whom  accused  was  charged  with  hir- 
ing committed  the  act  had  a  bad  reputation  i- 1 
chastity.— State  v.  Neiburg,  86  A.  760. 

§  1 1  (Vt)  In  an  adultery  case,  evidence  at 
the  woman's  bad  reputation  for  chastity  wi" 
admissible,  though  defendant  did  not  know  ••' 
such  reputation.— State  v.  Snyder,  85  A.  N 

The  rule  that  the  state  cannot  attack  a  de- 
fendant's character,  unless  he  offers  his  p>«i 
character  in  his  defense,  will  not,  in  the  prose- 
cution of  a  man  for  adultery  prevent  proof  br- 
ing made  of  the  woman's  bad  reputation  f.  r 
chastity. — Id. 

§  12  (Vt.)  The  testimony  of  the  wife,  if  «v 
is  a  competent  witness,  is  sufficient  proof  •< 
the  marriage  of  the  husband. — State  v.  Xeiburc, 
85  A.  769. 

§  13  (Vt)  The  state  can  properly  show  that 
the  house,  in  a  bedroom  of  which  defendant  a 
female,  was  found  late  at  night  with  a  man. 
was  a  place  of  assignation,  resorted  to  by  nun 
and  women  for  immoral  purposes.— State  » 
Cushing,  85  A  770. 

In  a  prosecution  of  a  female  for  adultery,  evi- 
dence that  the  male  was  doped  or  drank  to  soc1 
an  extent  as  to  be  physically  unable  to  copulas 
at  the  time  of  the  alleged  offense  should  hav? 
been  admitted.— Id. 

ADVERSE  POSSESSION. 

See  Ejectment,  §§  6,  10;    Equity,  §  47;    BaT- 
roads,  §  82. 

X.  NATURE  AND  REQUISITES. 

(A)  Acquisition  of  BMarfcta  »y  Prescription 
In  General. 

§8  (N.J.)  That  defendants  had  been  in  p-#- 
session  of  a  part  of  a  public  highway  to  ta- 
exclusion  of  the  public  for  any  length  of  tier- 
did  not  destroy  the  pu  blic  easement  therein.— 
Board  of  Chosen  Freeh  olden  of  Camden  Coun- 
ty v.  Sharpleas,  86  A.  I222. 
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(B)  Duration    and    Continuity   of   Posses- 
sion. 

§  44  (Md.)  A  plaintiff  in  ejectment,  failing 
to  show  continuous  possession,  held  not  to  es- 
tablish a  title  otherwise  good  within  Code  Ppb. 
Gen.  Laws  1904,  art  76,  i  76,  providing  that 
in  actions  where  title  to  land  is  in  question, 
it  shall  not  be  necessary  to  prove  that  the  land 
has  been  patented,  but  a  patent  will  be  pre- 
sumed in  favor  of  one  showing  a  title  otherwise 
good.— Joseph  v.  Bonaparte,  85  A.  962. 

ECL  PLEADING,  EVIDENCE,  TRIAL, 
AND  REVIEW. 

|  1 14  (Me.)  Evidence  in  trespass  quare  claus- 
um  held  not  to  establish  title  to  a  particular 
boundary  by  adverse  possession. — Proctor  v. 
Libby,  85  A.  298. 

AFFIDAVITS. 

See  Damages,  S  197;  Depositions;  Equity,  gg 
302,  393;  Judgment,  gg  50,  144;  Pleading,  § 
301. 

AGENCY. 

See  Principal  and  Agent 

AGREEMENT. 

See  Contracts. 

AGRICULTURE. 

$  4  (Md.)  Evidence  of  the  condition  of  a  stay 
rod  attached  to  the  rail,  when  the  witness  ex- 
amined it  about  a  month  after  the  accident 
was  admissible.— Agricultural  &  Mechanical 
Ass'n  of  Washington  County  v.  Gray,  85  A. 
291. 

Plaintiff  held  not  negligent  in  occupying  the 
place  provided  by  defendant  for  its  patrons  to 
witness  races. — Id. 

A  request  to  charge,  susceptible  of  the  infer- 
ence that,  if  the  jury  found  that  those  who 
erected  the  guard  rail  in  front  of  the  grand 
stand  on  fair  grounds  were  independent  con- 
tractors, defendant  was  not  liable  for  plain- 
tiff's injuries  from  collapse  of  such  rail,  was 
properly  refused. — Id. 

Where  a  railing,  supported,  by  posts  imbedded 
only  1%  inches  in  loose  rock  at  the  top  of  a 
stone  wall  10  or  12  feet  high  in  front  of  the 
grand  stand  on  the  fair  grounds,  gave  way 
when  the  usual  crowd  pressed  against  it  the 
mere  collapse  of  the  railing  was  sufficient  in 
itself  to  raise  an  inference  of  negligence.— Id. 

ALIENATING  AFFECTIONS. 

See  Husband  and  Wife,  §}  325-335. 

ALIENS. 

IV.  NATURALIZATION. 

87|i/2  [New,  vol.  7  Key-No.  Series]  (Pa.) 
The  court's  power  to  correct  or  purge  its  rec- 
ords may  be  exercised  in  the  case  of  the  natur- 
alization of  an  alien  as  well  as  in  any  other 
case  where  the  court  has  jurisdiction  to  act. — 
In  re  Macoluso's  Naturalization,  85  A.  149. 

From  a  petition  to  cancel  a  certificate  of 
naturalization,  a  ten  days'  service  on  a  son 
of  the  person  named  in  the  certificate  by  a 
justice  of  the  peace  in  the  county  where  the 
son  resides  is  sufficient. — Id. 

Act  Cong.  June  29,  1906,  c.  3592,  34  Stat. 
596  (U.  S.  Comp.  St.  Supp.  1911,  p.  124),  does 
not  deprive  a  state  court  of  authority  to  annul 
a  forged  certificate  of  citizenship  upon  a  pri- 
vate petition  joined  in  by  the  district  attorney 
of  the  county.— Id. 

ALLEYS. 

See   Easements,  {§   50,  58. 


AMENDMENT. 

See  Constitutional  Law,  it  7,  8;  Elections,  | 
278;  Limitation  of  Actions,  g  127;  Plead- 
ing, ||  236-251;  Statutes,  ||  137-142. 

AMUSEMENTS. 

See  Theaters  and  Shows. 

ANIMALS. 

See  Appeal  and  Error,  {  1053 :  Damages,  5  94 ; 
Highways,  g  184;   Railroads,  |  443;    Trial, 

ANSWER. 

See  Pleading,  g  94. 

APPEAL  AND  ERROR. 


See  Certiorari ;  Corporations,  i  613 ;  Courts, 
g  214;  Criminal  Law,  fj  1015-1188:  Elec- 
tions, |  154;  Eminent  Domain,  f  262;  Ex- 
ceptions, Bill  of;  Executors  and  Administra- 
tors, |  510;  Homicide,  gg  332,  340;  Intoxi- 
*"    -    "-      Municipal  Cor- 


DX   DECISIONS  REVIEWABLE. 

(D)  Finality  of  Determination. 

1 77  (Pa.)  An  appeal  will  not  lie  from  a  de- 
cree directing  executors  to  file  an  account  it 
not  being  final.— In  re  Parmer's  Estate,  85  A. 
148. 

|78  (Pa.)  Where  a  denial  of  a  petition  to 
intervene  wonld  be  a  practical  denial  of  relief 
to  which  petitioner  for  intervention  is  entitled 
and  can  obtain  in  no  other  way,  refusal  to 
permit  intervention  is  a  final  order  and  appeal- 
able.—In  re  Frey's  Estate,  85  A.  147. 

g  78  (R.I.)  On  demurrer  to  a  whole  bill  for 
partition,  where  the  court  sustains  the  demur- 
rer, but  finds  the  bill  good  as  a  bill  for  an  ac- 
counting, and  strikes  out  the  words  of  dismis- 
sal in  the  decree,  there  is  no  final  decree  from 
which  an  appeal  may  be  taken.— Hammond  v. 
Hammond,  85  A  937. 

(H)  nature,  Scope,  and  Effect  of  Decision. 

8  105  (Pa.)  An  appeal  does  not  lie  from  the 
entry  of  a  compulsory  nonsuit,  but  only  upon  re- 
fusal to  take  off  the  nonsuit.— Bausbach  v.  Reiff, 
85  A  762. 

V.  PRESENTATION   AND  RESERVA- 
TION IN  LOWER  COURT  OF 
GROUNDS  OF  REVIEW. 

(A)  Issues  and  Questions  In  Lower  Court. 

g  171  (Conn.)  Plaintiff's  contention  below  be- 
ing that  defendants  by  a  payment  on  plaintiff's 
claim  were  estopped  to  assert  that  they  then 
had  a  greater  claim  against  it,  it  is  too  late 
for  it  to  claim  such  payment  should  be  consid- 
ered on  the  question  of  bona  fides  of  their 
claim.— Holcomb  Co.  v.  Clark,   85  A  376. 

g  171  (Conn.)  The  applicant  company  in  con- 
demnation proceedings  could  not  be  heard  on  re- 
view ts  make  a  claim  at  variance  with  its 
theory  on  which  the  hearing  was  had  below.— 
In  re  New  Haven  Water  Co.,  85  A.  636. 

{  173  (Md.)  A  defense  not  presented  at  trial 
will  not  be  considered  on  appeal. — American 
Surety  Co.  of  New  York  v.  Spice,  85  A  1031. 

(B)  Objections  and  Motions,   and  Rullnar* 

Thereon. 

{204  (Pa.)  Corroborative  evidence  admitted 
without  objection  held  not  reversible  error.— 
Seigfried  v.  Boyd,  85  A.  72. 
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1 2 1 9  (Conn.)  Assignments  of  error  not  pre- 
sented to  the  trial  court  by  request  for  finding 
either  directly  or  by  reasonable  implication  as 
required  by  Gen.  St.  1002,  I  703,  will  not  be 
reviewed. — Maguire  v.  Kiesel,  86  A  689. 

1 230  (Pa.)  In  an  action  against  a  railroad 
for  unlawful  discrimination  where  the  only 
question  considered  was  the  distribution  of  the 
railroad's  own  cars,  the  railroad  cannot  for 
the  first  time  on  exceptions  to  the  findings  of 
fact  and  conclusions  of  law  claim  error  in 
failure  to  take  into  account  the  private  cars. — 
Puritan  Coal  Mining  Co.  v.  Pennsylvania  R. 
Co.,  85  A.  426. 

1231  (Vt.)  An  objection  that  an  allegation  is 
indefinite  and  uncertain  and  insufficient,  with- 
out saying  wherein,  is  too  general  for  consider- 
ation.—Thorworth  v.  Blanchard,  85  A.  6. 

{232  (Vt)  Dismissal  of  a  demurrer  as  not 
seasonably  filed  cannot  be  held  error  on  a 
ground  not  covered  by  the  objection  to  the  dis- 
missal.— Boville  v.  Da'ton  Paper  Mills,  85  A. 
023. 

{233  (Pa.)  The  refusal  to  strike  out  testi- 
mony was  not  reversible  error  where  the  wit- 
ness subsequently  went  on  the  stand  to  correct 
his  testimony,  and  there  was  no  renewal  of  the 
motion  to  strike  out  nor  request  to  direct  the 
Jury  to  disregard  such  testimony.— Thorson  v. 
Carnegie  Steel  Co.,  85  A.   1114. 

(C)   Exceptions. 

{261  (Pa.)  An  assignment  of  error  to  im- 
proper remarks  of  counsel  must  show  a  re- 
quest for  the  withdrawal  of  a  juror  and 
continuance,  a  refusal  of  such  request,  and  an  ex- 
ception granted  by  the  trial  judge;  a  mere  ob- 
jection to  the  remarks  and  exception  noted  be- 
ing insufficient — Ickes  v.  Ickes,  85  A.  885. 

§  268  (Vt)  Under  P.  S.  1082,  a  reference  in 
the  court's  finding  to  the  transcript  and  a  re- 
cital that  it  was  made  a  part  thereof  for  any 
proper  purpose  in  connection  with  the  rinding 
did  not  justify  reference  to  the  transcript  in 
the  absence  of  an  exception  to  the  sufficiency 
of  the  evidence  to  sustain  the  findings  or  any 
claim  that  additional  findings  should  have  been 
made.— Allen  Lumber  Co.  v.  Higuera,  85  A. 
079. 

{ 270  (Del.)  In  the  absence  of  an  exception, 
the  denial  of  a  new  trial  cannot  be  reviewed. 
—Philadelphia,  B.  &  W.  R  Co.  v.  Gatta,  86 
A.  721. 

{  274  (Vt)  An  exception  to  the  dismissal  of  a 
demurrer,  stating  that  defendant  claimed  that 
a  paper  filed  was  not  a  specification  within  the 
rule  as  to  time  of  demurrer,  and  therefore  that 
the  demurrer  was  not  filed  out  of  time,  implies 
that  no  other  objection  was  made  to  the  dis- 
missal.—Boville  v.  Dalton  Paper  Mills,  85  A. 
623. 

Complaint  may  not  be  made  that  there  was 
no  preliminary  finding  by  the  trial  court  of 
one's  agency,  where  the  only  question  presented 
by  the  exceptions  is  whether  there  was  any 
evidence  tending  to  show  such  an  agency  as 
justified  the  admission  of  the  person's  declara- 
tions.—Id. 

{  274  (Vt)  A  general  exception  to  the  court's 
findings  and  judgment  does  not  raise  the  ques- 
tion of  the  sufficiency  of  the  evidence  to  sus- 
tain any  particular  finding.— Allen  Lumber  Co. 
v.  Higuera,  85  A.  979. 

{  273  (Vt)  Where  defendant  took  76  excep- 
tions but  did  not  except  to  the  whole  charge, 
and  did  not  call  the  court's  attention  to  a  prob- 
ably inadvertent  mistake  in  not  limiting  the 
damage  which  might  be  added  to  the  actual 
damage  in  trespass  for  delay  to  "not  exceed- 
ing the  legal  rate  of  interest,"  except  by  ex- 
ception number  62,  the  court  having  corrected 
a  large  number  of  them  in  a  supplemental 
charge,  he  cannot  complain  on  appeal— Lee  v. 
Follensby,  86  A.  916. 


VIZ.  REQUISITES  AMD  PROCEEDINGS 
FOB  TRANSFER  OF  CAUSE. 

(C)  Payment  of  Fees  or  Costa,  mm*  Bands 
or  Other  Securities. 

{■370  (Vt)  That  the  "entry  fee"  required  by 
P.  S.  6208,  to  be  paid  to  the  clerk  of  court 
before  entry  of  the  case  in  the  Supreme  Court 
was  not  paid  until  after  adjournment  of  tfc* 
term  of  that  court  held  next  after  the  motion 
for  appeal  was  filed,  was  not  ground  for  refus- 
ing to  docket  the  appeal.— Lafountain  &  Sta- 
ples v.  Wilder  &  Nichols,  86  A.  5. 

(D)  Writ  of  Error,   Citation,  or   Notice. 

§  422  (RL)  In  an  action  against  bosbced 
and  wife,  defendant's  notice  of  intention  to 
prosecute  exceptions,  referring  to  the  defend- 
ants in  the  singular  number,  held  amendable, 
and  cured  by  a  bill  of  exceptions  filed  on  l*~ 
half  of  both  defendants.— Kendall  v.  Rossi,  b5 
A.  022. 

VIII.  EFFECT  OF  TRANSFER   OF 

CAUSE  OR  PROCEEDINGS 

THEREFOR. 

(B)  Jurisdiction     Acquired    by    Appellate 
Court. 

{  455  (Vt)  The  filing  of  a  motion  for  appeal 
by  the  clerk  of  the  court  of  chancery  instar.tt-r 
transferred  the  cause  to  the  Supreme  Court— 
Lafountain  &  Staples  v.  Wilder  &  Nichols.  85 
A.  5. 

Z.  RECORD  AND  PROCEEDINGS  NOT 
IN  RECORD. 

(IS)  Abstracts  of  Record. 

(  589  (Pa.)  Gn  appeal  from  an  allowance  of  a 
receiver's  account,  questions  not  referred  to  in 
the  statement  of  questions  involved  in  the  ap- 
pellant's paper  book  or  raised  by  excepi.vm 
to  the  account  will  not  be  reviewed. — Uaddw-k 
v.  Plymouth  Coal  Co.,  85  A.  23. 

{ 589  (Pa.)  A  paper  book  with  an  abstract 
setting  forth  extraneous  matter  is  in  vioUti>a 
of  Supreme  Court  rule  26,  providing  for  an  ab- 
stract of  proceedings  showing  the  issue  and 
how  it  was  made. — Wingrove  v.  Central  Penn- 
sylvania Traction  Co.,  85  A.  850. 

A  statement  in  four  lengthy  paragraphs,  cov- 
ering a  page  of  closely  printed  matter,  is  m 
violation  of  Supreme  Court  rule  34,  providing 
for  a  statement  of  the  question  involved. — Id. 


(I)  Defect*.    Objections,    AntendsaeBt.    aad 
Correction. 

{635  (R.I.)  Where  the  record  showed  that 
plaintiff  excepted  to  the  decision  of  the  judj- 
who  heard  the  cause,  his  bill  of  exceptions  will 
not  be  dismissed  because  not  clearly  showing 
that  exception;  it  appearing  that  was  the  onlj 
one  relied  upon  on  appeal. — Sheer  v.  Hall  & 
Lyon  Co.,  85  A.  935. 

(K)  <taeatlons  Presented  for  llevlew. 

{ 694  (Conn.)  The  evidence  not  being  in  the 
record,  it  cannot  be  said  the  court  erred  a 
charging,  as  matter  of  law,  as  to  the  wtdia 
and  location  of  a  railroad  right  of  way  as  con- 
demned—New  York,  N.  H.  A  H.  B.  Co.  v. 
Cella,  86  A  521. 

(L)  Matters  Hot  Apparent  of  Recer4. 

{712  (Vt)  A  statement,  in  a  bill  of  excep- 
tions in  an  action  for  malpractice,  that  *~<J-~ 
fendant  claimed"  that  plaintiff  improved  cvrta^ 
witnesses  to  testify  to  the  local  standard  i-f 
treatment  was  not  equivalent  to  a  statemect 
that  the  witnesses  qualified  as  experts,  or  gave 
testimony  on  that  question. — Willard  v.  Nor- 
cross,  85  A.  904. 

XX  ASSIGNMENT  OF  ERRO 


{  724  (Pa.)  It  is  improper  to  file 
of  error  presenting  the  same  question    in   dif- 
ferent forms.— Lincoln  v.  Wakefield,  85  A.  133. 
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{  727  (Pa.)  A  judgment  will  not  be  reversed, 
because  the  court  refused  to  withdraw  a  juror 
and  continue  the  case,  and  because  of  remarks 
of  counsel,  where  the  assignment  of  error  fails 
to  show  what  those  remarks  were. — Brown  v. 
Central  Pennsylvania  Traction  Co.,  85  A.  362. 

§  728  (Conn.)  The  record  showing  three  ex- 
ceptions relating  to  the  testimony  of  C,  an 
assignment  that  the  court  erred  in  ruling  out 
and  excluding  the  testimony  of  C,  as  stated  in 
the  stenographer's  notes,  is  insufficient;  a  spe- 
cial or  specific  assignment  of  each  claimed  er- 
ror being  necessary. — New  York,  N.  H.  &  H.  R. 
Co.  v.  Cella,  85  A.  521. 

I  733  (Pa.)  Assignments  of  error  which  failed 
to  assign  the  final  decree  for  error  are  defec- 
tive.—Bowers  v.  Myers,  85  A.  860. 

§733  (Pa.)  An  assignment  of  error  in  refus- 
ing a  motion  for  judgment  non  obstante  vere- 
dicto is  defective,  where  neither  the  motion  nor 
the  order  of  court  is  given.— Reichner  v.  Reich- 
ner,  85  A.  877. 

J  734  (Pa.)  Assignments  of  error  to  the  dis- 
missal of  exceptions  to  an  adjudication  in  equi- 
ty are  defective  if  neither  the  exceptions  nor 
the  order  dismissing  them  are  set  forth  in  the 
assignments.— Cornell  v.  Seddinger,  85  A.  446. 

{  742  (Pa.)  All  questions  covered  by  the  as- 
signments and  desired  to  be  reviewed  must  be 
comprehended  by  or  referred  to  in  appellant's 
statement  of  questions  involved. — Lincoln  v. 
Wakefield,  85  A.  133. 

1743  (Conn.)  Under  Gen.  St  1902,  f  798, 
which  prescribes  a  form  of  appeal,  and  requires 
appellant  to  state  distinctly  the  specific  errors 
complained  of,  an  assignment  of  error  in  the 
rulings  and  instructions  as  they  appear  in  the 
record  and  bill  of  exceptions  is  insufficient — 
Stern  v.  Max  Ripps  Co.,  85  A  543. 

XIII.   DISMISSAL.  WITHDRAWAL,  OB 
ABANDONMENT. 

S  781  (Me.)  Questions  in  the  determination  of 
which  neither  party  has  any  interest  are  moot, 
and  exceptions  will  be  dismissed. — Heald  v.  Fay- 
son,  85  A.  576. 

{787  (Pa.)  An  appeal  by  plaintiff  from  an 
order  dissolving  a  temporary  injunction,  of 
which  he  has  delayed  the  argument  for  over  a 
year,  though  he  had  an  opportunity  to  be  heard 
at  three  successive  terms,  will  be  dismissed. — 
Crawford  v.   Sullivan,  85  A.  1090. 

{801  (Vt.)  Where  a  motion  to  dismiss  an 
appeal  was  not  argued,  it  could  not  be  consid- 
ered.—Roberts  v.  W.  H.  Hughes  Co.,  85  A. 
982. 

XVI.  REVIEW. 
(A)  Scope  sad  Extent  la  General. 

8  843  (Me.)  Where  the  declaration  demanded 
damages  to  soil,  grass,  and  crops  to  the  amount 
of  $500,  and  the  uncontradicted  evidence  sus- 
tained a  claim  of  $500,  the  question  of  the 
amount  of  additional  damages  was  immateri- 
al.—Howe  v.  Ashland  Lumber  Co.,  85  A.  160. 

§  855  (R.I.)  On  appeal  from  a  decree  reserv- 
ing questions  as  to  the  amount  of  water  com- 
plainant may  take  under  an  easement,  and  the 
purposes  for  which  it  may  be  taken,  a  question 
whether  the  easement  is  gross  or  appurtenant 
to  a  particular  tract  is  not  reviewable. — Cram 
v.  Chase,  85  A.  642. 

{  856  (N.J.)  An  order  directing  a  verdict  will 
be  affirmed,  if  sustainable  on  any  of  the 
grounds  advanced  to  support  it — Pierson  v. 
New  York,  S.  4  W.  R.  Co.,  85  A.  233.      • 

(O  Parties  Entitle*  to  Allege  Error. 

{  882  (Conn.)  One  may  not  complain  that  the 
charge  used  the  term  "acting  within  the  scope 
of  their  authority,"  without  defining  it;    it  in 


this    respect    following    his    request — Hope    v. 
Valente,  85  A.  541. 

{882  (Vt)  The  defendant  cannot  complain 
of  an  instruction  that  a  license  was  authority 
which  might  be  revoked  at  any  time,  but  that 
there  was  no  evidence  of  a  revocation,  so  that, 
if  authority  was  given,  the  license  continued, 
on  the  ground  that  there  was  no  such  issue  in 
the  case,  and  that  it  was  misleading,  where 
he  requested  an  instruction  that  the  jury  was 
not  to  consider  the  question  of  whether  the 
license,  if  found,  was  revoked,  in  that  it  was 
immaterial  under  the  pleadings.— Lee  v.  Fol- 
lensby,  85  A.  915. 

(E)    Preanmptlone. 

{ 926  (N.H.)  Where  evidence  received  was 
competent  for  one  purpose,  the  presumption  is 
that  its  use  was  limited  to  such  purpose— Fer- 
ryall  v.  Youlden,  85  A.  786. 

{930  (Conn.)  Exclusion  by  the  jury  from 
their  consideration  of  an  item  in  issue,  not 
being  apparent,  cannot  be  presumed;  the  ver- 
dict having  been  for  the  ultimate  sum  due  de- 
fendants, who  had  denied  the  propriety  of  cer- 
tain of  plaintiff's  charges  and  counterclaimed 
for  various  items  of  damages. — Holcomb  Co.  v. 
Clark,  85  A.  376. 

{  930  (Me.)  The  court,  in  reviewing  an  ex- 
ception to  the  admission  of  evidence,  limited 
by  the  trial  court  to  a  specific  issue,  must  as- 
sume that  the  jury  followed  the  instructions.— 
Whittaker  v.  Sandford,  85  A.  399. , 

{931  (N.J.Sup.)  Facte  found  by  the  district 
court  will  be  presumed  to  rest  on  competent 
proof,  when  nothing  appears  to  the  contrary.— 
Dordoni  v.  Hughes,  85  A.  353. 

{ 933  (Conn.)  It  cannot  be  presumed  that 
the  court  on  a  motion  to  set  aside  a  verdict 
predicated  its  conclusion  on  any  unwarranted 
assumption  or  otherwise  than  on  a  review  of 
the  testimony  to  discover  what  the  jury  might 
or  might  not  reasonably  have  found  as  to  the 
issues.— Holcomb  Co.  v.  Clark,  85  A.  376. 

§  934  (Conn.)  It  cannot  be  assumed  that  the 
judgment  for  defendants  was  otherwise  than 
as  warranted  on  their  counterclaim. — Holcomb 
Co.  v.  Clark,  85  A.  376. 

{934  (N.H.)  Where  trial  court  granted  mo- 
tion to  default  administrators  of  deceased  de- 
fendant for  their  failure  to  appear,  it  would  be 
presumed  that  it  found  that  plaintiff's  delay  in 
returning  the  scire  facias  to  revive  the  action 
was  a  technicality  which  justice  did  not  require 
should  defeat  the  action.— Shea  v.  Starr,  85  A. 
788. 

<F)  Discretion  of  Lower  Court. 

{ 966  (Pa.)  An  order  denying  a  continuance 
will  not  be  reversed,  in  the  absence  of  an 
abuse  of  power  by  the  trial  court.— First  Nat. 
Bank  v.  Title  Guaranty  &  Surety  Co.,  85  A. 
1126. 

{970  (Me.)  The  trial  court's  admission  of  a 
writing  as  a  standard  of  comparison  will  not  be 
disturbed  unless  clearly  erroneous.— Williams  v. 
Williams.  85  A.  43. 

{977  (Del.)  A  writ  of  error  will  not  lie  to 
the  court's  decision  on  a  motion  for  a  new  trial, 
in  the  absence  of  an  abuse  of  discretion.— 
Philadelphia,  B.  &  W.  R.  Co.  v.  Gatta,  85  A. 

{978  (Pa.)  Where  a  jury  disregards  instruc- 
tions as  to  the  measure  of  damages,  the  dis- 
cretion of  the  trial  court  in  directing  a  remit- 
titur or  new  trial  will  not  be  reviewed  where 
injury  to  defendant  is  not  clearly  shown.— Cox 
v.  Pennsylvania  R.  Co.,  85  A.  863. 

{ 984  (Vt)  A  discretionary  allowance  of 
costs  to  orators,  in  an  action  to  foreclose  a 
mortgage,  could  not  be  disturbed  on  appeal- 
Roberts  v.  W.  H.  Hughes  Co.,  85  A.  982. 
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(G)  Questions  of  Fact,  Verdict*,  and  Find- 
ing-*. 

8  996  (N.  J.Sup.)  The  Supremo  Court  will  not 
reverse  a  judgment  that  is  based  on  a  conclu- 
sion of  the  district  court  on  a  mixed  question 
of  law  and  fact,  if  the  conclusion  is  legally  in- 
ferable from  the  facte  proven. — Dordoni  v. 
Hughes,  85  A.  353. 

$1901  (Conn.)  A  verdict  should  not  be  set 
aside  where  there  is  some  evidence  upon  which 
the  jury  might  reasonably  reach  their  conclu- 
sion, but,  where  its  manifest  injustice  denote? 
mistake,  prejudice,  corruption,  or  partiality,  it 
should  be  set  aside.— McLaughlin  v.  Thomas, 
85  A.  370. 

{1001  (Me.)  Where  jury  held  defendant  neg- 
ligent, the  court  could  not  substitute  its  judg- 
ment for  that  of  the  jury,  although  defendant's 
negligence  was  not  very  clearly  established.— 
Dyer  v.  Collins,  85  A  1. 

§  1002  (Me.)  A  verdict  on  conflicting  evi- 
dence will  not  be  disturbed,  in  the  absence  of 
bias,  misconduct,  or  prejudice  of  the  jury. — 
Kennard  v.  Hathaway,  85  A.  1. 

f  1002  (Me.)  A  verdict  on  conflicting  evi- 
dence and  sustained  by  evidence  not  inherent- 
g  improbable  will  not  be  disturbed. — Oscar 
olway  Co.  v.  Bailey,  85  A.  406. 

§  1002  (R.I.)  A  verdict  on  conflicting  evi- 
dence will  not  be  disturbed  on  review.— Impe- 
rial Broom  Co.  v.  Western  Warehouse  Co.,  85 

a  era. 

§  1004  (Me.)  Where  the  amount  of  the  award 
for  personal  injuries  was  authorized  by  plain- 
tiffs testimony,  it  could  not  be  disturbed  on 
appeal,  though  from  the  entire  evidence  it  seem- 
ed improbable  that  plaintiff  was  injured  to  such 
an  amount. — Gage  v.  Maine  Central  R.  Co.,  85 
A.  1065. 

§  1005  (RI.)  Though  the  evidence  be  conflict- 
ing, the  verdict  will  not  be  disturbed  after  ap- 
proval by  trial  court,  where  there  is  no  substan- 
tial evidence  against  it. — Benoit  v.  Payette,  85 
A.  641. 

§  1008  (Pa.)  Where  the  credibility  of  witness- 
es is  involved,  a  finding  that  a  marriage  did  not 
exist  will  not  be  set  aside  unless  manifest  er- 
ror is  shown.— In  re  Patterson's  Estate,  85  A. 
75. 

I  1009  (Me.)  The  decision  of  a  justice  sitting 
in  equity  as  to  matters  of  fact,  will  not  be  re- 
versed, unless  clearly  erroneous.— Woodward  v. 
Dain,  85  A.  660. 

i  1909  (R.I.)  On  appeal  from  a  decree,  the 
trial  judge's  findings  are  entitled  to  great 
weight— Blomen  v.  N.  Barstow  Co.,  85  A.  924. 

i  1010  (N.J.Sup.)  On  appeal  from  a  judg- 
ment on  trial  without  a  jury,  where  opposite 
conclusions  might  have  been  drawn  from  the 
testimony,  that  conclusion  essential  to  support 
the  judgment  will  be  taken  as  found.— Upton  v. 
Slater,  85  A.  225. 

A  determination  of  a  question  of  fact  by  the 
judge  of  the  district  court  sitting  without  a  jury 
is  final  when  there  is  legal  evidence  to  support 
it-Id. 

§  1010  (Pa.)  Findings  of  fact  by  the  orphans' 
court  based  on  sufficient  evidence  will  not  be 
reversed,  where  no  error  is  shown.— In  re  Goetz's 
Estate,  85  A.  67. 

g  101 1  (N.J.Sup.)  Where  the  evidence  is  con- 
flicting, the  trial  court  is  the  proper  judge  of 
the  weight  thereof. — MacBride  v.  Rogers,  85  A. 
202. 

{  101 1  (Pa.)  Where  the  testimony  is  conflict- 
ing, a  finding  that  a  marriage  did  not  exist  will 
not  be  set  aside,  unless  manifest  error  is  shown. 
— In  re  Patterson's  Estate,  85  A.  75. 

|  1012  (N J.Sup.)  An  objection  that  a  judg- 
ment is  against  the_  weight  of  the  evidence  can- 
not be  considered  if  there  is  any  evidence  to 
support  it.— Nelson  v.  Bock,  85  A.  1009. 

I  1022  (Pa.)  Where  the  finding  of  an  auditor, 
confirmed  by  the  orphans'  court,  that  a  testa- 


tor did  not  stand  in  loco  parentis  to  his  grand- 
sons, legatees  under  his  will,  is  based  on  compe- 
tent evidence,  and  there  is  no  manifest  err..r. 
it  will  not  be  reversed  on  appeal. — In  re  Gru- 
the's  Estate,  85  A.  141. 

(H)  Harmless  Error. 

|  1048  (Pa.)  A  refusal  to  strike  oat  an  ob- 
jectionable reply  elicited  by  the  appellant  ra 
cross-examination  is  not  ground  for  revere- 
where  the  answer  did  him  no  harm. — Powel. 
v.  S.  Morgan  Smith  Co.,  85  A.  416. 

I  1050  (Conn.)  In  an  action  for  services  is 
prosecuting  a  divorce  action,  the  admission  of 
evidence  by  defendant's  counsel  in  the  divorce 
action  that  he  told  plaintiff  herein  that  he 
thought  defendant  had  a  fighting  chance  oa  a 
certain  question,  and  asked  him  whether  he  had 
looked  up  the  law,  held  not  prejudicial  ev« 
if  admitted  for  the  improper  purpose  of  prov- 
ing plaintiff's  services  by  his  own  declarations. 
—Stoddard  v.  Sagal,  85  A.  519. 

f  1050  (Conn.)  In  an  action  for  the  death  of 
plaintiff's  wife  resulting  from  a  defective  stair 
railing,  the  admission  of  evidence  that  she  o»4 
left  two  sons  and  three  daughters  was  barmle* 
as  an  attempt  to  arouse  the  sympathies  of  &t 
jury,  where  all  of  the  children  save  one  wen- 
witnesses  in  the  case.— Koskoff  v.  Goldman.  »• 
A  588. 

1 1050  (Me.)  In  an  action  for  deceit  in  th' 
sale  of  a  farm,  error  in  admitting  evidence  hdi 
harmless.— Pierce  v.  Cole,  85  A.  567. 

§  1050  (Vt)  If  there  was  no  evidence  in 
support  of  defendant's  claim  that  a  certaia 
person  was  plaintiff's  agent,  admitting  plain- 
tiff's evidence  that  he  was  not  such  agent  was 
harmless. — Livingstone  Mfg.  Co.  t.  Bias  Bn>»_ 
85  A.  912. 

I  1051  (Conn.)  Where,  in  an  action  for  dis- 
possessing plaintiff  of  rooms,  other  evident 
would  support  a  finding  that  defendant  ownol 
the  house,  any  error  in  admitting  evidence  by 
her  husband  that  she  owned  the  house  wu 
harmless.— Mathews  v.  Livingston,  85  A.  529. 

f  1051  (Vt)  Any  error  in  admission  of  a  dec- 
laration that  papers  were  to  be  sent  to  a  certain 
place  was  harmless ;  it  appearing  they  were  ic 
fact  sent  there.— Boville  v.  Dalton  Paper  Mills. 
85  A.  623. 

5  1052  (Conn.)  The  admission  of  a  question 
asked  plaintiff,  whether  he  sold  goods  to  defend- 
ant, if  erroneous  as  calling  for  a  conclnsiea. 
was  harmless,  where  the  witness  subsequent]} 
related  the  entire  transaction.— Walter  v.  Spei- 
ry,  85  A.  739. 

i  1052  (Pa.)  Judgment  will  not  be  reversec 
because  of  the  inadmissibility  of  an  offer,  where 
the  testimony  subsequently  admitted  thereun- 
der was  clearly  competent — Powell  v.  S.  Mor- 
gan Smith  Co.,  85  A  416. 

§  1053  (Conn.)  Any  error  in  admitting  tesrl- 
mony  of  communication  to  defendant's  servant 
of  information  of  the  viciousness  of  hia  horv 
because  he  was  not  shown  to  have  genera! 
charge  of  it  was  harmless;  the  court  havinz 
correctly  charged  when  knowledge  of  the  serv- 
ant was  imputable  to  defendant— Hope  v.  Va- 
lente,  85  A.  541. 

§  1053  (R.I.)  Defendant  cannot  complain  be- 
cause plaintiff  was  permitted  to  read  portions 
of  a  deposition  where  the  trial  judge,  in  admit- 
ting the  deposition,  stated  that  he  would,  and 
afterwards  did,  instruct  the  jury  to  disregard 
such  portions.— Ralph  v.  Taylor,  85  A.  941. 

§  1056  (Conn.)  In  an  action  for  plaintiff's  dis- 
possession from  rooms  rented  and  for  assault. 
error  in  excluding  a  complaint  an  amendment 
thereof,  and  the  substituted  complaint.  fiW 
during  a  period  of  nearly  two  years,  in  which 
plaintiff  did  not  charge  any  assault,  was  harm- 
ful to  defendant,  though  part  of  the  pleadings 
were  left  in  the  file,  and  went  to  the  jury.— 
Mathews  v.  Livingston,  85  A.  529. 
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i  1057  (Pa.)  In  an  action  for  alienation  of 
the  affections  of  plaintiff's  husband,  where  a 
witness  swears  that  he  knew  plaintiff  by  sight, 
and  identifies  her,  an  assignment  of  error  to 
the  refusal  to  permit  him  to  testify  that  plain- 
tiff's husband  had  said  to  him  that  the  woman 
with  whom  he  was  talking;  was  his  wife  will 
not  be  sustained. — Ickes  v.  Ickes,  85  A.  885. 

g  1057  (Vt)  Exclusion  of  the  question  asked 
of  defendant  by  his  counsel  as  to  what  a  cer- 
tain payment  was  for  was  not  error;  plaintiff 
admitting  that  defendant,  when  paying  it,  said 
it  was  for  the  purpose  claimed  by  defendant. — 
Livingstone  Mfg.  Co.  v.  Rizzi  Bros.,  85  A.  912. 

§  1058  (Conn.)  The  exclusion  of  a  memoran- 
dum made  by  defendant's  intestate,  relevant  to 
the  matters  in  issue,  was  not  rendered  harmless 
because  defendant  was  permitted  to  testify  to 
the  intestate's  oral  statements  regarding  the 
same  matter. — Walter  v.   Sperry,  85  A.    (39. 

I  1058  (Me.)  The  exclusion  of  evidence  held 
harmless  where  other  evidence  to  the  same  gen- 
eral effect  was  admitted. — Williams  v.  Williams, 
85  A.  43. 

|  1058  (R.I.)  Any  error  in  excluding  evidence 
was  harmless,  where  the  same  facts  were  fully 
shown  by  other  evidence. — Canham  v.  Rhode 
Island  Co.,  85  A.  1060. 

i  1058  (Vt)  Any  error  in  exclusion  of  of- 
fered evidence  was  harmless;  the  same  witness 
being  subsequently  allowed  to  give  it. — Living- 
stone Mfg.  Co.   v.  Rizzi  Bros.,  85  A.  912. 

Exclusion  of  the  question  of  his  counsel  to 
defendant,  as  to  what  a  certain  payment,  made 
by  him,  was  for,  was  not  error;  his  letter,  in- 
closing his  check  for  the  payment,  and  stating 
what  it  was  for,  being  admitted  in  evidence. 
— Id. 

|  1060  (N.H.)  Defendant's  counsel  having 
asked  concerning  other  accidents,  defendant 
was  not  prejudiced  by  the  statement  of  plain- 
tiff's counsel  that  they  would  offer  similar  evi- 
dence if  the  question  was  allowed. — Marcotte  v. 
Maynard  Shoe  Co.,  85  A.  284. 

§  1064  (Md.)  Modification  of  a  request  to 
charge  on  plaintiff's  contributory  negligence  by 
adding  a  clause  requiring  that  the  injury  would 
not  have  been  sustained  except  for  plaintiff's 
want  of  care  and  caution,  in  order  to  prevent 
his  recovery,  held  not  prejudicial  to  defendant. 
— Knecht  v.  Mooney,  85  A.  775. 

§  1064  (Vt.)  Where  a  deposition,  taken  at 
plaintiff's  request,  was  not  offered  by  him  nor 
allowed  to  be  introduced  by  the  defendant,  and 
the  court  instructed  the  jury  as  to  how  they 
should  consider  it  and^ssertions  made  by  coun- 
sel as  to  its  contents,  an  illustration  of  the 
position  in  which  the  plaintiff  might  be  placed 
with  reference  to  some  fact  testified  to,  if  the 
deposition  were  used,  was  not  reversible  error. 
—Lee  v.  Follensby,  85  A.  915. 

S  1068  (Conn.)  In  an  action  for  damages  for 
dispossession  or  rooms  and  the  conversion  of 
goods,  an  instruction  that  if  either  party  re- 
garded plaintiff  as  a  tenant,  and  was  justified 
by  the  evidence  in  so  regarding  him,  the  rela- 
tion of  tenant  attached,  was  not  reversible  er- 
ror, where  the  jury  on  undisputed  facts  were 
justified  in  finding  that  the  relation  of  landlord 
and  tenant  existed,  even  if  otherwise  erroneous. 
— Mathews  v.  Livingston,  85  A.  529. 

Failure  to  instruct  that,  in  attempting  to  en- 
force a  lodger's  lien,  a  landlord  had  a  right  to 
use  as  much  force  as  is  necessary  to  keep  the 
lodger's  property  in  the  house,  was  harmless, 
where  the  jury  found  that  plaintiff  was  a  ten- 
ant, and  not  a  lodger.— Id. 

8  1 068  (Pa.)  On  plaintiff's  appeal  from  a  judg- 
ment in  a  personal  injury  case,  where  the  jury 
has  found  that  he  is  not  entitled  to  any  dam- 
ages whatever,  an  assignment  of  error,  as  to 
the  measure  of  damages,  does  not  present 
ground  for  reversal.— Call  v.  Hallam  Const.  Co., 
85  A.  1126. 


1 1071  (Conn.)  Error  in  finding  facts  in  a  ju- 
ry case  as  though  the  case  had  been  tried  to 
the  court  was  not  reversible  where  no  prejudice 
could  have  resulted  therefrom. — Raughtigan  v. 
Norwich  Nickel  &  Brass  Co.,  85  A.  517. 

(J)  Decisions  of  Intermediate  Courts. 

i  1082  (Md.)  Since  a  justice  of  Baltimore 
county  had  jurisdiction  of  a  landlord's  suit  for 
restitution,  and  the  circuit  court  for  that  coun- 
ty had  jurisdiction  to  review  the  justice's  judg- 
ment, the  Court  of  Appeals,  on  appeal  from  the 
judgment  of  the  circuit  court,  can  only  consider 
whether  that  court  had  jurisdiction  to  render 
its  decision,  and  not  whether  its  decision  was 
correct— Matthews  v.  Whiteford,  85  A.  1040. 

§  1082  (X.J.)  An  objection  not  urged  in  the 
Supreme  Court  on  review  will  not  be  consider- 
ed in  the  court  of  errors  and  appeals  on  writ 
of  error.— Battschinger  v.  Robinson,  85  A.  317. 

(K)  subsequent  Appeals. 

§  1099  (Vt)  On  a  second  appeal  in  an  action 
to  foreclose  a  mortgage,  the 'question  whether 
a  different  mandate  should  have  been  sent 
down  on  the  first  appeal  could  not  be  consider- 
ed.—Roberts  v.  W.  H.  Hughes  Co.,  85  A  982. 

XVII.   DETERMINATION  AND  DISPO- 
SITION OF  CAUSE. 
(A)  Decision  in  General. 

i  1 108  (N.J.)  Where,  between  the  filing  of  the 
answer  in  equity  and  the  date  of  the  decree,  an 
alley  in  question  had  been  dedicated  as  a 
street  a  decree  restraining  defendant  from  us- 
ing the  alley  to  haul  goods  to  and  from  his 
warehouse  abutting  the  inferior  end  of  the  al- 
ley will  be  reversed. — Jarman  v.  Freeman,  85 
A  184. 

§  1109  (R.I.)  Where  realty  of  defendant  was 
attached,  and,  pending  suit,  he  was  adjudged  a 
lunatic,  and  his  guardian  was  made  a  party 
thereto,  and  where,  subsequent  to  argument  on 
his  appeal,  he  died,  his  administrator  was  not 
entitled  to  file  answer  in  the  Supreme  Court  as 
the  decision  must  be  on  the  case  as  presented 
below.— Smart  v.  Burgess,  85  A.  742. 

(D)  Reversal. 

1 1 165  (Pa.)  A  decree  will  be  reversed  where 
the  answers  of  the  court  to  the  request  for 
findings  of  law  or  fact  are  confused  and  con- 
flicting, leaving  it  uncertain  as  to  what,  in  the 
judgment  of  the  court  below,  were  the  facts  or 
the  law. — Borough  of  Mt  Carmel  v.  Lehigh 
Valley  Coal  Co.,  85  A.  137. 

g  1 175  (Vt)  Where  on  a  third  appeal  from 
jury  trials,  in  each  of  which  the  verdict  has 
been  for  plaintiff,  the  judgment  is  reversed  and 
it  appears  that  plaintiff  has  made  as  good  a 
showing  as  possible,  and  could  not  recover  un- 
der all  the  facts  shown,  judgment  will  be  ren- 
dered for  the  defendant  by  the  Supreme  Court 
— Willard  v.  Norcross,  85  A  904. 

(F)  Mandate    and    Proceedings    In    Lower 
Court. 

I  1207  (Vt)  Under  a  mandate  for  foreclo- 
sure, the  court  of  chancery  held  to  have  discre- 
tion to  decree  a  strict  foreclosure. — Roberts  v. 
W.  H.  Hughes  Co.,  85  A.  982. 

APPEARANCE. 

i  26  (Conn.)  A  defendant  was  not  precluded 
by  the  fact  that  its  appearance  was  voluntary 
and  after  judgment  against  its  codefendant  had 
been  set  aside,  from  moving  to  strike  out  a 
substituted  complaint  improperly  filed. — Gal- 
lup v.  Thomas  B.  Jeffery  Co.,  85  A.  374. 

APPLICATION. 


See  Payment,  gg  36-43. 


For  cases  in  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Series  &  Indexes  see  same  topic  and  section  (|)  NUMBER 
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APPOINTMENT. 

See  Receivers,  §8  29,  35 ;   Trusts,  g  169. 

APPROVAL 

See  Statutes,  |  26. 

ARBITRATION  AND  AWARD. 

See  Municipal  Corporations,  g  463. 

ARGUMENT  OF  COUNSEL 

See  Appeal  and  Error.  gg  261.  727,  1060 ;  Crim- 
inal Law,   S8  729,   73<);  Trial,   gg  114,  133. 

ARREST. 

L  XX  CIVIL  ACTIONS. 

19  (T.I.)  Parties  and  witnesses,  while  bona 
fide  attending  court  in  good  faith,  are  privileg- 
ed from  arrest  on  civil  process,  whether  they 
are  residents  or  nonresidents,  and  whether  they 
attend  on  summons  or  voluntarily. — In  re  Greene, 
85  A.  552. 

Enforcement  of  a  witness'  privilege  from  ar- 
rest while  attending  court  in  good  faith  devolves 
on  the  court  on  which  the  witness  is  attending. 
-Id. 

Under  Gen.  Laws  1909,  c.  307,  g  9,  a  mu- 
nicipal court  sitting  as  a  court  of  probate  has 
jurisdiction  to  protect  a  witness  before  it  against 
arrest  on  civil  process,  and  for  that  purpose  to 
issue  a  writ  of  protection.— Id. 

ARREST  OF  JUDGMENT. 

See  Judgment,  f  266. 

ASSAULT  AND  BATTERY. 

See  Appeal  and  Error,  f  1056 ;  Evidence,  §  208. 

I.   CIVIL  LIABILITY. 

(A)  Acts   Constituting  Assault  or  Battery 

and  Liability  Therefor. 

1 7  (Conn.)  A  landlord  was  not  entitled  to  use 
more  force  than  was  reasonably  necessary  to 
prevent  property  on  which  he  had  a  lien  from 
being  removed  from  the  house. — Mathews  v. 
Livingston,  85  A  529. 

ASSESSMENT. 

See  Municipal  Corporations,  §§  406-586 ;  Taxa- 
tion, gg  317-493. 
Of  damages,  see  Damages,  gg  197-216. 

ASSIGNMENT  OF  ERRORS. 

See  Appeal  and  Error,  gg  219,  261,  724-743; 
Criminal  Law,  §  1129. 

ASSIGNMENTS. 

See  Acknowledgment;  Corporations,  §  398; 
Courts,  |  19 ;  Covenants ;  Mines  and  Miner- 
als, §  74 ;  Mortgages,  i  244 ;  Municipal  Cor- 
porations, g  1003 ;  Subrogation ;  Tenancy  in 
Common,  g  34. 

I.  REQUISITES  AND  VALIDITY. 

(B)  Mode   and   Sumeleney   of  Assignment. 

g  58  (Pa.)  A  suit  cannot  be  maintained  on  a 
partial  assignment  of  a  debt  unless  the  debtor 
assented  to  the  assignment. — Vetter  v.  City  of 
Meadville,  85  A  19. 

ASSIGNMENTS  FOR  BENEFIT  OF 
CREDITORS. 

See  Bankruptcy. 

L   REQUISITES  AND  VALIDITY. 

(A)  Nature   and   Essentials   of  Trusts   for 

Creditors. 

I  1 1  (Pa.)  An  agreement,  in  writing,  by  a 
debtor  to  apply  the  funds  due  the  creditor  to 


the  indebtedness  to  a  third  party  does  not  de- 
stitute an  assignment  by  the  debtor  for  tbe 
benefit  of  bis  creditor.— Reichner  v.  Rekbner. 
85  A  877. 

V.    RIGHTS  AMD  REMEDIES  OF 
CREDITORS. 

(C)  Claims  and  Lleai  Prior  or  Sunerlar  1* 
Assignment. 

4.  336  (R.I.)In  tbe  absence  of  statute,  a  gmer- 
al  assignment  for  the  benefit  of  creditors  w<,j'i 
not  defeat  a  previous  attachment — Smart  t. 
Burgess,  85  A.  742. 

ASSISTANCE,  WRIT  OF. 

See  Quieting  Title,  g  52. 

ASSOCIATIONS. 

See  Insurance,  gg  719-815 ;    Limitation  of  Ac- 
tions,  g  95;    Master  and  Servant,  g  78. 

g  15  (N.H.)  Association  to  build  a  ball  <* 
land  to  be  donated  by  defendant  keU  no;  •<• 
forfeit  the  building  by  abandonment  of  the  un- 
dertaking ;  and,  after  defendant  took  poesewi.a 
of  the  building,  any  member  thereof  could  main- 
tain an  action  against  him  for  an  accounting.— 
Bowell  v.  Sanborn,  85  A  665. 

ASSUMPSIT,  ACTION  OF. 


See  Action,  g  41 
Towns,  g  39; 


41;  Infants,  g  98;   Sales,  I  1M; 
.  .     );    Vendor  and  Purchaser,  |  »(!; 
Work  and   Labor. 


ASSUMPTION. 

Of  risk,  see  Master  and  Servant,  |t  219,  ST- 
265,  288. 

ATTACHMENT. 

See  Assignments  for  Benefit  of  Creditors,  i  :«•; 
Bankruptcy,  gg  334, 391 ;  Corporations,  |  6H»: 
Execution;  Exemptions;  Fraudulent  Conrr\- 
ances,  §  139 ;  Garnishment ;  Judgment,  g  IT ; 
Mortgages,  g  567 ;   Payment,  g  43. 

L   NATURE  AND  GROUNDS. 
(B)  Grounds    of    Attachment. 

g47  (N.J.Sup.)  In  an  action  of  tort  when 
the  special  cause  relied  on  for  an  attachment 
under  Practice  Act  April  30,  1907  (P.  L  p. 
273)  g  1,  is  that  defendant  is  not  a  resident, 
and  that  summons  cannot  be  served  on  bio. 
tbe  absence  of  evidence  that  the  summons  can- 
not be  served  vitiates  the  entire  proceeding.— 
Hisor  v.  Vandiver,  85  A.  181. 

TV.  WRIT  OR  WARRANT. 

g  142  (N.J.Sup.)  The  jurisdiction  by  a  com- 
missioner to  order  a  writ  of  attachment  on  th» 
proofs  must  be  as  formal  and  precise,  and  mm: 
appear  in  the  order,  as  is  required  in  actioc* 
on  contract  where  defendant  is  held  to  bail— 
Hisor  v.  Vandiver,  85  A.  18L 

V.   LEVY,   LIEN,   AND   CUSTODY  AMD 
DISPOSITION  OF  PROPERTY. 

1 1 64"  (Me.)  Heavy  machinery  which  cannot 
be  removed  from  the  building  in  which  it  i* 
installed  without  dismantling  and  unboltin; 
from  tbe  floor  is  property  not  subject  to  re- 
moval, under  the  provisions  of  Rev.  St.  c  SI 
g  27,  providing  that  when  attached  property 
cannot  be  removed,  the  attaching  officer  mi; 
serve  a  copy  of  bis  return  on  the  town  clerk.— 
Tolman  v.  Carleton,  85  A  390. 

g  177  (R.I.)  An  attachment  is  a  lien  on  tbe 
property  attached,  and  becomes  effective  when 
judgment  is  rendered;  the  judgment  relating 
back  to  the  time  when  the  attachment  to 
made. — Smart  v.  Burgess,  85  A.  742. 

g  180  (N.J.)  A  transfer  of  corporate  stock  in 
satisfaction  of  a  debt  due  from  the  stockholder 
has  priority  over  a  subsequent  attaching  end- 
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itor  of   the  stockholder.— Flostroy  t.   Wm.   B. 
Corby  Coal  Co.,  85  A.  578. 

VII.  QUASHING,    VACATING,    DISSO- 
LUTION.  OR  ABANDONMENT. 

S  272  (R.I.)  The  death  of  a  defendant,  and  not 
the  appointment  of  an  executor  or  administra- 
tor, dissolves  an  attachment  against  his  real 
estate.— Smart  v.  Burgess,  85  A.  742. 

IX.  RETURN. 

S  328  (Me.)  While  Rev.  St  c.  83,  §  27,  pro- 
viding that,  where  attached  property  is  not  re- 
movable owing  to  its  size  or  bulk,  the  attach- 
ing officer  may  file  his  return  with  the  town 
clerk,  leaves  the  question  of  removability  to 
the  judgment  of  the  officer,  his  determination 
is  not  conclusive. — Tolman  v.  Carleton,  85  A. 
390. 

X.   LIABILITIES   ON  BONDS   OR  UN- 
DERTAKINGS. 

S  349  (Conn.)  Recovery  cannot  be  had  under 
the  common  counts  for  a  breach  of  an  attach- 
ment bond,  where  the  only  obligation  assumed 
by  the  defendant  was  a  conditional  one. — Gal- 
lup v.  Thomas  B.  Jeffery  Co.,  85  A.  374. 

ATTESTATION. 

See  Wills,  f  114. 

ATTORNEY  AND  CLIENT. 

See  Appeal  and  Error,  g  1050:  Bankruptcy,  | 
436 ;  Embezzlement,  g  39 :  Evidence,  §  555 ; 
Interest,  J  19 ;  Receivers,  gg  154,  198 ;  Trial, 
|  232;    Witnesses,  §§  199-202. 

H.  RETAINER  AND   AUTHORITY. 

8  98  (Pa.)  The  tender  by  a  lessee  of  mortgag- 
ed property  to  the  attorney  of  record  in  the 
scire  facias  on  the  mortgage,  the  mortgagee  be- 
ing a  nonresident  of  the  state,  was  sufficient 
to  preserve  the  lessee's  rights. — Hopkins  Mfg. 
Co.  v.  Ketterer,  85  A.  421. 

IV.  COMPENSATION  AND  LIEN  OF 
ATTORNEY. 

(A)  Fee*  and  Other  Remuneration. 

§  130  (N.J.)  An  attorney  may  have  compen- 
sation for  examining  a  title,  having  a  survey 
made  on,  and  ascertaining  incumbrances  on 
property  located  in  a  state  in  which  he  was 
not  licensed  to  practice.— Wescott  v.  Baker,  85 
A.  315. 

§  153  (Pa.)  Anything  savoring  of  lack  of  good 
faith  of  an  attorney,  such  as  receipt  of  money 
without  notice  to  client  within  reasonable  time, 
or  neglect  to  pay  over  promptly  on  demand,  for- 
feits compensation. — In  re  Martin,  85  A.  88. 

Where  attorneys  compromised  a  suit  and 
failed  to  notify  their  clients  of  the  amounts  ex- 
pected or  received  in  settlement,  an  allowance 
of  $2,459  attorney's  fees  out  of  a  collection  of 
$8,125,  of  which  only  $1,156  had  been  turned 
over,  will  not  be  sustained. — Id. 

g  160  (N.J.)  An  attorney  held  not  required 
by  Practice  Act,  g  9,  to  tax  the  costs  of  his 
services  in  examining  papers  not  connected 
with  pending  litigation  as  a  prerequisite  to  an 
action  for  compensation.— Wescott  v.  Baker, 
85  A.  315. 

g  166  (Conn.)  In  an  attorney's  action  for 
services  resisted  on  the  ground  that  the  fee  was 
excessive,  evidence  as  to  plaintiff's  practice  and 
professional  standing  was  admissible. — Stoddard 
v.  Sagal,  85  A.  519. 

AUDITA  QUERELA. 

See  Judgment,  g  173. 


AUDITORS. 

See  Executors  and  Administrators,  g  315. 

AUTHORITY. 

See  Corporations,  g  398;  Principal  and  Agent, 
g  119. 

AUTOMOBILES. 

See  Evidence,  g  533;  Insurance,  g  424;  Munic- 
ipal Corporations,  gg  705,  706;  Pleading,  g 
67;    Release,  |  29;    Street  Railroads,  g  90. 

AVOIDANCE. 

See  Insurance,  gg  291-326,  668. 

BALLOTS. 

See  Elections,  gg  192,  194. 

BANKRUPTCY. 

See  Assignments  for  Benefit  of  Creditors ;  Evi- 
dence, g  353. 

HI.  ASSIGNMENT,  ADMINISTRATION, 
AND  DISTRIBUTION  OF  BANK- 
RUPT'S ESTATE. 

(B)   Assignment,    and    Title,    Rights,    and 
Remedies   of  Trustee   In    General. 

g  139  (Me.)  Where  a  bankrupt  was  in  pos- 
session of  a  farm  at  the  time  of  the  adjudica- 
tion, whatever  interest  he  had,  including  grow- 
ing crops,  passed  to  and  vested  immediately  in 
the  trustee. — Carney  v.  Averill,  85  A.  494. 

g  144  (N.J.Ch.)  After  an  adjudication  in  bank- 
ruptcy all  liens  and  claims  against  the  proper- 
ty of  the  bankrupt  must  be  determined  in  the 
bankruptcy  court ;  and  on  its  appointment  of  a 
custodian  and  application  therefor  a  receiver  of 
the  Chancery  Court  will  be  ordered  to  turn  over 
all  that  he  has  received,  less  expenditures  in 
caring  for  the  property. — Kennedy  v.  American 
Tanning  Co.,  85  A.  812. 

g  150  (Me.)  While  a  trustee  in  bankruptcy  is 
vested  in  a  qualified  sense  with  all  the  assets 
of  the  bankrupt,  he  may  decline  to  take  such 
property  as  he  deems  burdensome  and  worth- 
less, and  title  thereto  remains  in  the  bankrupt. 
—Dow  v.  Bradley,  85  A.  896. 

(D)  Administration  of  Estate. 

g  257  (Me.)  A  sale  of  personal  property  by 
a  trustee  in  bankruptcy,  acting  under  an  order 
of  sale  issued  by  the  court,  is  a  "judicial  sale." 
—Carney  v.  Averill,  85  A.  494. 

g  268  (Me.)  A  trustee  in  bankruptcy  has  au- 
thority to  sell  only  such  rights  and  interests  as 
the  bankrupt  had.— Carney  v.  Averill,  85  A. 
494. 

The  rule  of  caveat  emptor  prevails  in  bank- 
ruptcy sales,  unless  special  direction  otherwise 
is  made   in  the  order  of  sale. — Id. 

A  warranty  of  title  to  personal  property,  sign- 
ed by  a  trustee  in  bankruptcy  as  such,  execut- 
ed four  days  after  the  sale,  without  any  further 
consideration  and  assuming  no  personal  liabil- 
ity, imposed  no  such  liability  on  the  trustee. — 
Id. 

Where  a  trustee  in  possession  of  a  hay  crop 
on  the  bankrupt's  estate  sold  it  by  order  of 
court,  the  fact  that  the  purchaser  failed  to 
cut  it  by  reason  of  a  mortgagee's  invalid  claim, 
and  in  consequence  lost  by  the  purchase,  creat- 
ed no  personal  liability  on  the  part  of  the  trus- 
tee—Id. 

(HS)  Actions  by  or  Aaralast  Trustee. 
g  285  (Me.)  A  trustee  in  bankruptcy  is  an  of- 
ficer of  the  court,  and  cannot  be  subjected  to 
suits  by  the  purchaser  of  personal  property  be- 
longing to  the  estate,  without  leave  of  the 
bankruptcy  court. — Carney  v.  Averill,  85  A 
494. 


For  cases  In  Dec.  Dig  *  Am.  Dig.  Key  No.  Series  &  Indexes  see  same  topic  and  section  (|)  NUMBER 


Digitized  by  VjOOQ  IC 


Bankruptcy 


85  ATLANTIC  REPORTER 


1146 


§  299  (Pa.)  In  a  proceeding  by  petitioner*! 
trustees  in  bankruptcy  to  compel  her  testamen- 
tary trustee  to  file  an  account,  where  petitioner 
might  show  that  before  her  insolvency  she  had 
entered  into  an  agreement  with  her  trustee  un- 
der which  her  trustees  in  bankruptcy  have  no 
right  to  an  accounting,  refusal  to  permit  pe- 
titioner to  intervene  was  error.— In  re  Frey's 
Estate,  85  A.  147. 

(F)  Claims    Against    and    Distribution    of 
Estate. 

§  334  (Conn.)  A  plaintiff  in  attachment  who 
seeks  a  special  judgment  to  secure  the  benefit 
of  the  attachment  made,  or  of  the  substituted 
bond  given  prior  to  the  adjudication  in  bank- 
ruptcy of  defendant,  may  prove  his  claim  in 
bankruptcy,  and  in  the  distribution  of  dividends 
the  amount  of  the  judgment  may  be  deducted  from 
the  face  of  the  claim  allowed  and  the  dividends 
paid  on  the  balance.— American  Woolen  Co.  v. 
Maaget,  85  A  583. 

§  363  (Conn.)  When  an  action  was  brought 
before  defendant  was  adjudged  a  bankrupt,  and 
he  failed  to  obtain  a  discharge,  dividends  in  the 
bankruptcy  proceedings  received  by  plaintiff 
merely  reduced  the  cause  of  action  pro  tanto. — 
American  Woolen  Co.  v.  Maaget,  85  A.  583. 

Filing  proof  of  claim  with  notice  that  claim- 
ant did  so  without  prejudice  to  his  right  to  pur- 
sue the  action  held  not  a  waiver  of  his  right  to 
prosecute  the  action. — Id. 

$  363  (Conn.)  Evidence  that  the  claim  sued  on 
had  been  allowed  against  the  bankrupt  estate 
of  a  third  person  held  inadmissible,  where  it  did 
not  appear  that  plaintiff  had  anything  to  do 
with  so  listing  it,  or  had  attempted  to  profit 
thereby.— Walter  v.  Sperry,  85  A.  739. 

V.  BIGHTS,   REMEDIES,   AMD   DIS- 
CHARGE OF  BANKRUPT. 

1 39 1  (Conn.)  An  action  brought  before  de- 
fendant was  adjudged  a  bankrupt  survives  where 
he  fails  to  obtain  a  discharge. — American  Woolen 
Co.  v.  Maaget,  85  A.  583. 

Where  a  defendant  in  attachment  obtained  a 
discharge  of  the  attachment  by  giving  bond,  and 
he  was  thereafter  adjudged  a  bankrupt  and  ob- 
tained his  discharge,  plaintiff  was  entitled  to  a 
special  judgment  securing  the  benefit  of  the  at- 
tachment, or  the  substituted  bond. — Id. 

The  court  has  jurisdiction  to  render  a  spe- 
cial judgment  against  a  defendant  in  an  action 
aided  by  attachment  who  is  subsequently  ad- 
judged a  bankrupt,  and  who  obtained  his  dis- 
charge to  enable  plaintiff  to  enforce  the  bond 
given  for  the  release  of  the  attachment.— Id. 

8  426  (Md.)  Where  the  narr.  declared  on  de- 
fendant's contract  to  Indemnify  plaintiff  against 
expenses  incurred  under  plaintiff's  agreement 
guarantying  defendant's  honesty  as  an  insur- 
ance agent,  and  alleged  defendant's  breach  of 
his  agreement  with  plaintiff  to  repay  what  it 
was  required  to  pay  on  his  account,  held  that 
the  judgment  for  plaintiff  was  not  one  in  an  ac- 
tion for  fraud,  within  Bankr.  Act,  §  17,  so  that 
defendant's  discharge  in  bankruptcy  was  not  a 
valid  defense  to  a  scire  facias  on  the  judgment. 
— American  Surety  Co.  of  New  York  v.  Spice, 
85  A.  1031. 

Only  such  debts  created  by  a  bankrupt's 
fraud  as  were  created  while  he  was  acting  as 
an  officer  in  a  fiduciary  capacity  are  excepted 
from  the  operation  of  a  discharge. — Id. 

The  words  "fiduciary  capacity,"  as  used  in 
Bankr.  Act,  §  17,  excepting  from  a  discharge  in 
bankruptcy  debts  created  by  the  debtor's  fraud 
while  acting  in  any  fiduciary  capacity,  refer 
to  technical  or  express  trusts,  and  do  not  in- 
clude conversions  or  fraud  by  agents,  etc. — Id. 

§436  (N.J.  Sup.)  A  mere  assertion  of  counsel 
that  the  district  court  did  not  have  jurisdic- 
tion, because  defendant,  at  the  time  of  the  tri- 
al, was  a  bankrupt,  in  the  absence  of  evidence 
to  support  it,  was  properly  disregarded. — Nelson 


ppo 
ck, 


v.  Bock,  85  A  1009. 


BANKS  AND  BANKING. 

See  Embezzlement,  ||  9.  38 ;  Gifts,  I  49 ;  Hus- 
band and  Wife,  {  49  V4  ;  Municipal  Corpora- 
tions, {  902 ;  Receivers,  i  101 ;    Wills,  f  V*. 

XL  BANKING  CORPORATIONS  AND 
ASSOCIATIONS. 

(B)  Insolvency  and  Dissolutions 

§  73  (Pa.)  "Insolvency,"  in  its  legal  sense,  as 
applied  to  banks  and  trust  companies,  exists 
whenever  such  an  institution,  from  any  cans'. 
is  unable  to  pay  its  debts  in  the  ordinary 
course  of  business.— Commonwealth  v.  Trade- 
men's  Trust  Co.  of  Philadelphia,  85  A.  3»«. 

{  77  (Pa.)  In  petition  for  receiver  to  wind  u; 
the  affairs  of  a  trust  company,  a  traverse  : 
the  averment  of  insolvency  is  ineffectual  wbi  I 
admits  that  the  institution  has  closed  its  doors. 
—Commonwealth  v.  Tradesmen's  Trust  Co.  vi 
Philadelphia,  85  A  363. 

IH.  FUNCTIONS  AND   DEALINGS. 

(C)    Deposits. 

§  119  (R.I.)  The  ordinary  relation  of  banker 
and  depositor  on  a  general  deposit  is  that  •>£ 
debtor  and  creditor.— State  v.  Grills,  85  A.  281. 

§  153  (R.I.)  The  ordinary  relation  of  banker 
and  depositor  on  a  general  dei.osit  is  that  ei 
debtor  and  creditor;  but,  without  actual  de- 
livery to  the  depositor  and  a  redeposit  for  i 
special  purpose,  a  general  deposit  may  by  agre<- 
ment  be  converted  into  a  special  deposit. — Stat* 
v.  Grills,  85  A.  281. 

g  154  (Me.)  In  an  action  to  recover  tt* 
amount  of  a  deposit  where  the  bank  ciaimoi 
with  the  depositor's  authority  to  have  purchas- 
ed a  bond  out  of  the  proceeds  of  such  deposit, 
evidence  held  sufficient  to  support  a  finding  that 
the  depositor  bad  not  authorized  the  purchase 
— Trainer  v.  Marine  Nat.  Bank,  85  A.  478. 

In  an  action  to  recover  an  excess  payment  of 
interest  on  a  loan,  evidence  held  insufficient 
to  support  a  finding  for  the  depositor  on  the 
theory  that  the  notes  had  been  altered  after  ex- 
ecution by  increasing  the  interest  rate. — Id. 

In  an  action  to  recover  a  deposit  where  it 
was  claimed  that  the  part  of  the  deposit  had 
with  the  depositor's  authority,  been  used  f> 
purchase  a  bond  for  him,  evidence  that  th* 
property  upon  which  the  bond  was  securvd 
could  have  been  sold  for  more  than  enough  !•• 
pay  the  bond  issue  was  inadmissible;  the  au- 
thority of  the  bank  being  the  question  in  issue. 
—Id. 

BASTARDS. 

See  Divorce,  g{  115,  125. 

I.  ILLEGITIMACY  IN  GENERAL. 

i  I  (Me.)  As  a  general  rule  legitimacy  is  to 
be  ascertained  by  the  law  of  the  domicile- 
Holmes  v.  Adams,  85  A.  492. 

|  1 1  (Pa.)  Act  April  27,  1855  (P.  L.  368),  did 
not  legitimate  illegitimate  children,  but  merelr 
gave  to  the  mother  and  illegitimate  children  the 
capacity  to  inherit  from  each  other. — Goughnoar 
v.  Zimmerman,  85  A.  874. 

TV.   PROPERTY. 

$  100  (Pa.)  Where  an  illegitimate  child  died 
before  the  passage  of  Act  June  5,  1883  (P.  L 
88),  intestate,  leaving  neither  mother  nor  is- 
sue, her  surviving  illegitimate  brothers  and  sis- 
ters do  not  inherit  her  real  estate,  tboujcb  de- 
rived from  the  mother  by  will. — Goughnour  v. 
Zimmerman,  85  A.  874. 

§  102  (Me.)  The  clause  "the  same  as  if  born 
in  lawful  wedlock"  used  in  Comp.  Laws  Nfv. 
1900,  |  3046,  making  an  illegitimate  child  th- 
heir  of  his  mother,  does  not  alk>w<  an  illegiti- 
mate or  his  issue  to  inherit  from  its  mother's 
lineal  or  collateral  kindred.— Holmes  v.  Adams. 
85  A.  492. 
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1  BENEFICIAL  ASSOCIATIONS. 

See  Insurance,  {|  719-815. 

BEST  AND  SECONDARY  EVIDENCE. 

See  Criminal  Law,  8  400;  Evidence,  88  157- 
186. 

BIDS. 

See  Costs,  8  06 ;  Municipal  Corporations,  | 
294 ;  Schools  and  School  Districts,  8  80. 

BIGAMY. 

8  8  (N.J.)  Evidence  as  to  why  the  father  of 
the  woman  last  married  kept  the  marriage  cer- 
tificate from  his  daughter,  and  why  he  had 
not  delivered  it  to  defendant,  was  inadmissible. 
—State  v.  MacRae,  85  A.  455. 

8  10  (N.J.)  Evidence  on  the  part  of  the  de- 
fendant relating  to  the  illicit  relations  between 
himself  and  the  woman  last  married  before  such 
marriage,  and  that  her  family  knew  of  his  for- 
mer marriage,  held  properly  excluded,  so  far  as 
excepted  to.— State  v.  MacRae,  85  A.  455- 

BILL  OF  DISCOVERY. 

See  Discovery. 

BILL  OF  EXCEPTIONS. 

See  Exceptions,  Bill  of. 

BILL  OF  LADING. 

See  Carriers,  88  49,  57,  94,  149%,  155. 

BILL  OF  PARTICULARS. 

See  Pleading,  8  144 

BILLS  AND  NOTES. 

See  Executors  and  Administrators,  8  437;  In- 
demnity ;  Insane  Persons,  88  77,  99 ;  Partner- 
ship, 8  146;  Schools  and  School  Districts,  8 
97;   Trial,  88  45,  89;   Trusts,  8  249. 

X.  REQUISITES  AND  VALIDITY. 

(F)  Validity. 

8  103  (Me.)  A  note  given  by  a  party,  after  his 
settlement  of  several  of  his  notes,  on  the  payee's 
false  statement  that  the  law  required  him  to 
pay  the  fees  of  the  payee's  attorney  for  col- 
lecting the  other  notes,  was  without  legal  con- 
sideration.— Avery  v.  Avery,  85  A.  54. 

VI.  PRESENTMENT.  DEMAND,  NO- 
TICE. AND  PROTEST. 

8  396  (Me.)  One  signing  his  name  on  the  back 
of  a  note  at  its  inception  is  a  joint  or  joint  and 
several  maker,  so  far  as  concerns  the  necessity 
for  demand  and  notice  of  nonpayment,  though 
he  is  in  fact  an  accommodation  indorser  or 
surety.— Stuart  v.  Oliver,  85  A.  747. 

Tin.  ACTIONS. 

$  489  (Md.)  Where  the  signatures  to  the  note 
sued  on  were  not  denied  in  the  pleas,  plalntitf 
was  relieved  under  the  express  provisions  of 
Code  Pub.  Civ.  Laws,  art.  75,  8  24,  subsec.  108, 
from  any  necessity  of  proving  the  signatures. 
— Herrman  v.  Combs,  85  A.  1044. 

8  503  (Md.)  In  an  action  between  the  original 
parties  to  a  note,  held  error  to  exclude  certain 
evidence  as  tending  to  show  want  of  considera- 
tion for  the  note  sued  on,  since  under  Code 
Pub.  Civ.  Laws,  art.  13,  88  47,  77,  failure  of 
consideration  is  a  defense  against  any  person 
not  a  holder  in  due  course.— Herrman  v.  Combs, 
85  A.  1044. 

g  511  (Md.)  Where,  in  an  action  on  a  note 
given  for  a   debt  due   a   deceased   person,   the 


defendant  claimed  thatf  the  deceased  gave  her  a 
release  reciting  that  the  money  constituting  the 
debt  was  given  her  in  consideration  of  services, 
evidence  that  defendant  lived  with  deceased  a 
number  of  years  and  did  certain  work  for  him 
was  material.— Herrman  v.  Combs,  85  A  1044. 

8  537  (Me.)  Whether  the  payee  of  a  note 
knew,  at  the  time  of  extending  the  time  for  pay- 
ment, that  one  who  signed  his  name  on  the 
back  of  the  note  at  its  inception  was  a  surety 
or  accommodation  maker  only,  held,  under  the 
evidence,  for  the  jury.— Stuart  v.  Oliver,  85  A. 
747. 

§  537  (Md.)  In  an  action  between  the  orig- 
inal parties  on  a  promissory  note,  held  error  to 
exclude  a  release  and  evidence  of  its  execution 
on  the  assumption  that  it  was  either  a  forgery 
or  was  obtained  by  improper  means ;  these 
questions  being  for  the  jury  and  not  for  the. 
court— Herrman  v.  Combs,  85  A.  1044. 

BOARDERS. 

See  Husband  and  Wife,  8  208. 

BOARDS. 

See  Constitutional  Law,  8  62 ;  Corporations,  8 
298;  Costs,  8  96;  Health,  88  3,  18,  24;  Offi- 
cers. 8  114;  Schools  and  School  Districts, 
8  97;  Taxation,  8  485. 

BONA  FIDE  PURCHASERS. 

See  Mortgages,  8  244;  Sales,  8  234. 

BONDS. 

See  Attachment,  8  349;  Corporations,  8  479: 
Courts,  f  169;  Evidence,  j  441;  Municipal 
Corporations,  88  173,  864,  938;  Pleading,  § 
246;  Recognizances;  Replevin,  88  33,  50; 
Schools  and  School  Districts,  88  81,  97; 
Trusts,   8  194;  Vendor  and  Purchaser. 

BOOKS. 

See  Corporations,  8  311. 

BOUNDARIES. 

See  Adverse  Possession,  8  114;  Judgment,  8 
743. 

H.  EVIDENCE,  ASCERTAINMENT,  AND 
ESTABLISHMENT. 

836  (Conn.)  Where  the  exact  location  of  the 
land  claimed  by  plaintiff  was  uncertain,  deeds 
of  adjacent  land  were  admissible  to  locate  plain- 
tiffs land  as  it  formerly  existed.— Raughtigan 
v.  Norwich  Nickel  &  Brass  Co.,  85  A.  517. 

8  37  (Me.)  Testimony  to  overcome  a  record 
boundary  line  should  be  full,  clear,  and  con- 
vincing, and  should  be  scanned  with  care  and 
caution.— Proctor  v.  Libby,  85  A.  298. 

Evidence  in  trespass  quare  clasum  held  suf- 
ficient to  sustain  a  finding  that  there  had  been 
no  agreement  establishing  a  boundary  line  dif- 
ferent from  the  record  line.— Id. 

Evidence  in  trespass  quare  clausum  held  suf- 
ficient to  sustain  a  finding  that  a  line  different 
from  the  record  line  had  not  been  established 
by  estoppel. — Id. 

8  40  (Pa.)  In  ejectment  to  determine  a  disput- 
ed boundary  line,  the  location  of  certain  trees, 
whether  they  corresponded  with  the  official  sur- 
vey, etc.,  held  for  the  jury.— Seigfried  v.  Boyd. 
85  A.  72. 

8  46  (Me.)  When  a  boundary  line  is  located 
and  marked,  and  thereafter  recognized  and 
treated  by  the  parties  as  a  true  line,  it  is  con- 
clusive upon  them  and  their  assigns,  though 
it  varies  from  the  record  line. — Proctor  v.  Lib- 
by, 85  A.  298. 

847  (Me.)  Where  the  owner  of  land  points 
out  a  certain  line  as  a  boundary,   he  may  be 
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estopped  from   thereafter  denying  such  bound- 
ary.—Proctor  v.  Libby,  85  A.  298. 

BREACH  OF  THE  PEACE. 

8  22  (Me.)  A  voluntary  engagement  by  a  citi- 
zen with  the  state  to  keep  the  peace  and  be  of 
good  behavior,  and  especially  not  to  violate  a 
particular  law,  does  not  create  an  enforceable 
contract— State  v.  Sturgis,  85  A  474. 


BREAD. 


See  Food. 


BRIBERY. 

See  Criminal  Law,  §  1186. 

BRIDGES. 

I.  ESTABLISHMENT.  CONSTRUCTION, 
AND   MAINTENANCE. 

§5  (N.J.Sup.)  Under  Act  March  28,  1802 
(P.  L.  p.  308),  as  amended  by  Act  March  30, 
1006  (P.  L.  p.  93),  a  board  of  chosen  freehold- 
ers is  not  compelled  to  bridge  navigable  wa- 
ters.—Megie  v.  Board  of  Chosen  Freeholders  of 
Morris  County,  85  A  1020. 

8  5  (Pa.)  Act  May  6,  1897  (P.  L.  48),  as 
amended  by  acts  May  13.  1901  (P  L.  191),  and 
April  25,  1907  (P.  L.  119),  authorizing  county 
commissioners  to  reconstruct  bridges  of  pri- 
vate corporations  or  persons,  which  have  been 
destroyed  or  abandoned,  is  not  unconstitution- 
al.—McCune  v.  Berry,  85  A  890. 

{22  (Pa.)  Proceedings  by  counties  for  the 
construction  of  a  bridge  in  substitution  for  an 
abandoned  bridge  over  a  river,  which  is  the  di- 
viding line  between  the  counties,  must  be  un- 
der act  May  6,  1897  (P.  L.  46),  as  amended 
by  acts  May  13,  1901  (P.  L.  191),  and  April 
25,  1907  (P.  L.  119).— McCune  v.  Berry,  85 
A.  890. 

The  word  "otherwise,"  in  Act  May  6,  1897 
(P.  L.  46),  does  not  mean  some  casualty  ejus- 
dem  generis  with  ice  and  flood,  but  means  some 
greater  power  as  effective  in  destroying  the 
bridge. — Id.  • 

It  does  not  follow,  because  a  bridge  company 
has  not  rebuilt  its  bridge  on  another  location, 
that  a  bridge,  to  be  built  in  the  old  location  by 
the  adjoining  counties,  is  not  within  the  de- 
scription of  bridges  which  Act  May  6,  1897 
(P.  L.  46),  authorizes  county  commissioners 
to  rebuild. — Id. 

Where  county  commissioners  have  a  right  to 
reconstruct  a  bridge  when  it  has  been  destroy- 
ed, and  the  United  States  government  requires 
the  elevation  to  be  such  as  to  require  more  ex- 
tended approaches,  the  taking  of  additional 
ground  for  an  approach,  and  the  consequent 
injury  to  private  property,  does  not  make  the 
building  of  the  bridge  illegal.— Id. 

BROKERS. 

See  Evidence,  ({  207,  246,  441. 

TV.   COMPENSATION  AND  LIEN. 

§40  (Md.)  Where  a  real  estate  broker  wrote 
to  a  landowner  that  an  out  of  town  customer 
wanted  to  buy  a  large  tract  of  land  and  he 
wished  to  know  if  the  owner's  land  was  for 
sale  and  if  so  at  what  price,  the  owner's  reply, 
fixing  a  price  and  describing  his  land  in  accord- 
ance with  the  request,  will  not  create  a  con- 
tract entitling  the  broker  to  commissions  for 
procuring  a  purchaser.— Bond  v.  Humbird,  85 
A  943. 

8 4 1  (Md.)  A  real  estate  broker  cannot  re- 
cover commissions  on  a  sale  which  he  was  not 
employed  or  authorized  to  make,  unless  his 
unauthorized  act  has  been  ratified  by  the  own- 
er, or  the  circumstances  are  such  as  to  estop 
the  owner  from  denying  his  authority. — Bond 
v.  Humbird,  85  A  943. 


{54  (Conn.)  Where  a  broker  wrote  a  mem- 
orandum describing  the  land  to  be  sold,  sod 
seeks  to  recover  commissions,  he  must  show  tint 
he  produced  a  purchaser  ready,  willing,  and  ablt 
to  purchase  the  land  as  described  in  the  mem- 
orandum.—Abbott  v.  Lee,  85  A  526. 

{  60  (Conn.)  To  entitle  a  real  estate  broker 
to  compensation,  where  an  actual  sale  was  »>t 
consummated,  he  must  show  that  he  produ<vd 
a  purchaser  ready,  able,  and  willing  to  bu>  u> 
accordance  with  the  terms  of  the  owner. — A'v 
bott  v.  Lee,  85  A.  526. 

8  60  (N.J.)  Under  a  contract  with  real  es- 
tate brokers  for  the  payment  of  a  commissi- a 
"on  the  day  of  passing  title  or  July  15th."  tSr 
brokers  are  entitled  to  commissions  only  on  the 
contingency  of  passing  of  title  to  the  purcha?**. 
— Leschziner  v.  Bauman,  85  A.  205. 

8  63  (Conn.)  Where  a  vendor  of  land  sigsni 
at  the  request  of  the  broker  a  memorandum  d>- 
scribing  the  property  to  be  sold,  and  refused  I 
sign  a  contract  varying  the  description,  he  a 
not  bound  to  prepare  and  present  another  con- 
tract which  be  would  sign;  the  memoranda:* 
affording  the  broker  sufficient  description.— Ao- 
bott  v.  Lee.  85  A  526. 

{  63  (N.J.Sup.)  One  who  agreed  in  writing  u  ■ 
pay  a  commission  for  securing  a  buyer  for  tis 
land  cannot  escape  paying  by  the  mere  fact  thic 
he  had  conveyed  the  land  before  the  brukir 
procured  a  customer. — MacBride  v.  Rosen.  Ssj 
A.  202. 

{75  (N.J.Sup.)  Under  a  contract   fixing  ch: 

compensation  of  an  agent  to  procure  a  pur- 
chaser of  land  and  fixing  the  time  for  payment 
as  the  time  of  the  "consummation"  of  the  ss>. 
the  "consummation"  was  the  passing  of  th* 
title,  and  the  compensation  was  continrn.t 
upon  that.— Morse  v.  Conley,  85  A.  196. 

V.  ACTIONS  FOB  COMPENSATION. 

{  88  (Md.)  In  an  action  by  a  real  estate  bro- 
ker for  compensation,  where  his  recovery  de- 
pends wholly  on  correspondence  with  the  own- 
er, it  is  the  province  of  the  court  to  detennux- 
the  legal  effect  of  the  letters.— Bond  T.  Ham- 
bird,  85  A  943. 

BUILDINGS. 

See  Associations;   Fixtures,  (  18. 

BULK  SALES. 

See  Constitutional  Law,  8  87 ;  Fraudulent  Con- 
veyances, 88  3,  47. 

BY-LAWS. 

See  Insurance,  8  719. 

CANALS. 

See  Eminent  Domain,  {  317. 

CANCELLATION  OF  INSTRUMENTS. 

See  Aliens. 

II.   PROCEEDINGS  AND   BELIEF. 

{37  (R.I.)  A  bill  to  set  aside  a  voluntary 
conveyance  held  not  to  state  a  cause  of  action. 
— Magoon  v.  Marshall,  85  A.  117. 

CARRIERS. 

See  Commerce,  §8  27,  58,  61;  Court*.   {  4«: 
Food,  8  25;  Railroads;  Statutes,  if  64.  241. 

L   CONTROL  AND  REGULATION  OP 

COMMON  CARRIERS. 

(A)  la  General. 

{  12  (N.J.)  Where  a  traction  company  con- 
tracted with  a  city  by  acceptance  of  an  (fi- 
nance granting  permission  to  maintain  its  rail- 
road, conditioned  that  specified  rates  of  fair 
should  be  charged,  and  no  words  were  uaed  in- 
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dicating  that  the  parties  were  contracting  tor 
any  other  corporation,  its  obligation  was  to 
carry  passengers  for  the  stipulated  fares  only 
over  its  own  lines. — Reed  v.  Inhabitants  of 
City  of  Trenton,  85  A.  270. 

The  phrase,  "continuous  ride  in  the  same  gen- 
eral direction,"  in  an  ordinance  relating  to 
rates  of  fare  to  be  charged  by  a  traction  com- 
pany, means  a  journey  over  the  company's  own 
tracks. — Id. 

§  13  (Pa.)  That  a  railroad's  line  was  congest- 
ed is  not  an  excuse  for  refusing  a  siding  to  a 
coal  property,  where  the  railroad  afforded  aid- 
ing privileges  to  other  operators,  and  a  reduc- 
tion of  the  cars  to  other  operators  would  have 
prevented  an  increase  of  the  total  traffic. — Cox 
v.  Pennsylvania  R.  Co.,  85  A.  863. 

$  19  (Pa.)  Refusal  of  a  railroad  company  to 
permit  plaintiff  to  purchase  and  _  use  wooden 
cars  on  its  lines  held  not  a  discrimination  for 
which  plaintiff  was  entitled  to  recover  damages 
under  Act  June  4,  1883  (P.  L.  72).— Walnut 
Coal  Co.  v.  Pennsylvania  R.  Co.,  85  A.  440. 

§  19  (Pa.)  The  right  of  action  against  a  rail- 
road for  discrimination  in  refusing  a  Biding  to 
a  coal  property  was  in  the  plaintiffs,  where 
they  held  legal  title  during  the  discrimination, 
though  they  had  conveyed  the  property  to  a 
corporation  before  the  action  was  brought. — Cox 
v.  Pennsylvania  R.  Co.,  85  A.  863. 

In  an  action  against  a  railroad  for  refusing 
a  siding  to  a  coal  property,  evidence  of  the  sale 
of  ears  by  defendant  to  individual  shippers  and 
a  8  to  the  loading  of  cars  from  wagons  is  ir- 
relevant.— Id.  ' 

In  an  action  against  a  railroad  for  discrim- 
ination, there  was  no  error  in  not  distinguish- 
ing between  interstate  and  intrastate  commerce, 
it  not  being  Incumbent  upon  plaintiffs  to  show 
what  proportion  of  their  total  tonnage  would 
have  been  sold  within  the  state.— Id. 

Where  the  verdict  clearly  appears  to  be  for 
single  damages  for  discrimination  by  a  carrier, 
it  is  for  the  court  to  say  whether  the  damages 
shall  be  trebled.— Id. 

(B)   Interstate  and  International  Trans- 
portation. 

i  32  (Pa.)  Where  a  railroad  has  adopted  a 
system  of  distribution  of  cars  in  violation  of 
the  interstate  commerce  act,  leaving  out  of 
consideration  private  cars,  the  court  may  leave 
them  out  of  consideration  in  an  action  by  a 
shipper  for  departure  from  the  system  of  dis- 
tribution resulting  in  discrimination. — Puritan 
Coal  Mining  Co.  v.  Pennsylvania  R.  Co.,  85  A. 
426. 

§  34  (Pa.)  Except  as  to  those  things  which 
the  Interstate  Commerce  Commission  has  de- 
fined and  denounced  as  undue  discrimination, 
a  discrimination  complained  of  may  be  dealt 
with  by  the  state  courts  according  to  their 
own  statute  or  the  common  law. — Puritan  Coal 
Mining  Co.  v.  Pennsylvania  R.  Co.,  85  A.  426. 

II.   CARRIAGE  OF  GOODS. 

(B)   Bills  of  Lading-,  Shipping-  Receipts, 
and  Special  Contracts. 

5  49  (Vt.)  A  shipper's  acceptance  of  a  bill  of 
lading  is  presumptively  an  assent  to  its  terms, 
as  far  as  they  are  reasonable,  and  not  incon- 
sistent with  public  policy. — Leavens  v.  American 
Kxpress  Co.,  85  A.  557. 

$  57  (Pa.)  In  action  against  carrier  to  recov- 
er for  negligence  in  issuing  bills  of  lading  for 
goods  not  actually  delivered,  uncontradicted  evi- 
dence that  the  bills  of  lading  as  delivered  did 
not  include  goods  not  received,  but  were  fraud- 
ulently altered,  required  verdict  for  defendant. 
—Franklin  Trust  Co.  v.  Philadelphia,  B.  &  W. 
R.  Co.,  85  A.  855'. 


(D)  Transportation  and  Delivery  tr 
Carrier. 

1 87  (N.J.Sup.)  An  owner  is  bound  to  receive 
goods  shipped  when  tendered  at  the  proper 
place,  however  long  the  delay. — Higgins  v.  Unit- 
ed States  Express  Co.,  85  A.  450. 

191  (N.J.Sup.)  An  unreasonable  delay  in  the 
shipment  of  goods  does  not  amount  to  a  con- 
version.—Higgins  v.  United  States  Express  Co.. 
85  A.  450. 

I  94  (Pa.)  In  action  against  railroad  for  val- 
ue of  goods  delivered  to  consignee  without  sur- 
render of  bill  of  lading,  evidence  held  to  sustain 
a  verdict  that  there  was  no  waiver  of  provision 
of  the  bill  of  lading  requiring  its  surrender  be- 
fore delivery,  and  that  plaintiff  did  not  approve 
of  such  conduct  on  the  part  of  the  railroad  com- 
pany.— Salberg  v.  Pennsylvania  R.  Co.,  85  A. 
767. 

<E)  Delay  in  Transportation  or  Delivery. 

§  97  (Md.)  A  carrier  of  perishable  freight  owes 
only  the  duty  of  exercising  reasonable  care  to 
protect  it  from  injury,  in  the  absence  of  any 
special  contract  as  to  the  time  of  delivery. — 
Pennsylvania  R.  Co.  v.  Clark,  85  A.  613. 

§  104  (Md.)  Delay  in  the  transportation  of 
perishable  freight  raises  a  prima  facie  presump- 
tion of  negligence  of  the  carrier,  and  to  escape 
liability  it  must  show  that  it  exercised  reason- 
able diligence  in  forwarding  the  freight — Penn- 
sylvania R.  Co.  v.  Clark,  85  A.  613. 

I  105  (N.J.Sup.)  Where  mill  castings  were 
deposited  with  an  express  company  without  in- 
structions as  to  the  necessity  for  an  expeditious 
transportation,  and  that  pending  their  return 
the  mill  would  have  to  be  shut  down,  the  ship- 
per cannot  recover  for  loss  from  the  interrup- 
tion of  his  business. — Higgins  v.  United  States 
Express  Co.,  85  A.  450. 

For  an  inordinate  and  unnecessary  delay  in 
the  carriage  of  goods,  the  consignor  is  entitled 
to  recover  the  loss  directly  and  proximately  re- 
sulting from  the  delay. — Id. 

|  106  (Md.)  Where  a  prima  facie  presump- 
tion of  negligence  of  a  carrier  in  transporting 
perishable  freight  is  raised  by  undisputed  proof 
of  delay,  whether  the  carrier's  evidence  to  ex- 
cuse delay  shows  reasonable  diligence  is  for 
the  jury.— Pennsylvania  R.  Co.  v.  Clark,  85  A. 
613. 

In  an  action  for  delay  in  the  transportation 
of  perishable  freight,  an  instruction  submit- 
ting the  case  on  the  theory  of  liability  based 
on  the  carrier  accepting  the  freight  with  knowl- 
edge of  a  wreck  on  its  road  held  not  justified 
by  the  evidence. — Id. 

I  106  (N.J.Sup.)  Whether  a  delay  in  the  ship- 
ment of  goods  was  unreasonable  is  generally  a 
question  of  fact. — Higgins  v.  United  States  Ex- 
press Co.,  85  A.  450. 

(■)  Limitation  of  Liability. 

|  1491/2  (Vt.)  A  stipulation  of  a  blU  of  lading 
that  the  carrier  should  not  be  liable  for  delay 
by  reason  of  strikes  was  just,  reasonable,  and 
not  inconsistent  with  public  policy. — Leavens  v. 
American  Express  Co.,  85  A.  557. 

{  1 55  (N.J.Sup.)  Where  the  limitation  of  dam-  - 
ages  in  a  receipt  for  goods  shipped  was  not  in 
any  manner  called  to  the  attention  of  the  ship- 
per or  assented  to  by  him,  it  is  not  binding  on 
him. — Higgins  v.  United  States  Express  Co.,  85 
A.  450. 

(I)   Connecting  Carriers. 

I  185  (Me.)  That  a  terminal  carrier  may  be 
presumptively  liable  for  injuries  to  goods  in 
transit,  it  must  be  shown  that  it  was  the  last 
of  a  line  of  carriers  under  a  through  bill  of 
lading  or  contract  of  shipment,  and  that  the 
goods  were  received  by   the   initial   carrier  in 
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ri  condition.— Gonti  v.  American  Express  Co., 
A.  484. 
Where  the  baggage  of  a  passenger  was  for- 
warded by  a  steamship'  to  New  York,  and  then 
by  express  to  her  destination,  but  the  contract 
of  transportation  was  not  shown,  the  presump- 
tion that  the  express  company  delivering  the 
baggage  in  damaged  condition  was  liable  did  not 
arise.— Id. 

(K)  Discrimination  and   Overcharge. 

i  199  (Pa.)  Where  a  railroad  divides  mines 
along  its  line  into  two  districts,  and  rates 
them  according  to  their  producing  capacity, 
and  during  a  period  of  shortage  gives  to  one 
coal  company  an  excess  of  cars,  it  will  be  lia- 
ble in  damages  to  a  coal  company  in  the  other 
district  which  has  been  deprived  of  its  fair 
share  of  cars. — Puritan  Coal  Mining  Co.  v. 
Pennsylvania  R.  Co.,  85  A.  426. 

|  201  (Pa.)  The  court,  hearing  a  case  against 
a  railroad  for  unlawful  discrimination,  may  in- 
clude in  the  general  damages  additional  dam- 
ages for  delay  in  settlement  of  plaintiff's  claim. 
—Puritan  Coal  Mining  Co.  v.  Pennsylvania  R. 
Co.,  85  A.  426. 

IV.  CARRIAGE  OF  PASSENGERS. 
(D)  Personal  Injuries. 

§  286  (Me.)  A  carrier,  using  part  of  its  wharf 
under  its  control  as  a  way  for  passengers  on 
foot,  was  bound  to  use  due  care  toward  passen- 
gers so  using  it.— Rodick  v.  Maine  Cent.  R. 
Co..  85  A.  41. 

Where  a  carrier,  after  a  heavy  snowfall, 
scraped  the  sidewalk  on  its  wharf,  but  allowed 
ice  to  remain  at  places  on  and  outside  the  walk, 
without  sanding  it,  it  was  liable  to  a  passenger 
for  injuries  from  a  fall  on  the  ice. — Id. 

A  passenger  injured  by  falling  on  ice  allowed 
to  remain  on  a  wharf,  was  not  chargeable  with 
negligence  in  failing  to  discover  the  ice,  espe- 
cially where  she  could  not  have  seen  it,  if  she 
had  looked,  on  account  of  it  being  covered  with 
snow. — Id. 

A  carrier  should  exercise  all  ordinary  care 
to  maintain  its  premises  in  such  a  reasonable 
and  suitable  condition  that  passengers  may, 
in  the  exercise  of  ordinary  care,  use  them  in 
safety.— Id. 

§286  (Me.)  A  railroad  company  maintaining 
a  passageway  from  a  street  to  a  train  shed  at  its 
station  owes  to  a  person  on  the  way  to  take  a 
train  the  duty  of  exercising  ordinary  care  to 
maintain  the  way  in  a  reasonably  safe  condi- 
tion for  passengers  exercising  ordinary  care. — 
Woodbury  v.  Maine  Cent.  R.  Co.,  85  A.  753. 

A  railroad  company  held  to  have  exercised 
reasonable  care  in  maintaining  a  passageway  in 
a  reasonably  safe  condition  for  a  passenger 
walking  alone,  or  with  only  one  companion  in 
broad  daylight,  with  opportunity  for  observa- 
tion.—Id. 

5  287  (R.I.)  Where  three  persons  standing  on 
an  interurban  platform  signaled  a  car  to  stop, 
and  it  was  necessary  for  them  to  cross  the 
track  before  boarding,  the  motorman  was 
charged  with  notice  that  some  one  was  relying 
on  the  car  stopping,  requiring  him  to  use  every 
effort  to  stop  the  car  to  avoid  striking  them. — 
Canham  v.  Rhode  Island  Co.,  85  A.  1050. 

IS  295  (Me.)  A  street  railroad  permitting  a  pas- 
senger to  ride  on  the  platform  is  bound  to  ob- 
serve a  high  degree  of  care  in  the  running  of 
the  car  at  points  where  there  is  danger  that 
he  may  be  thrown  off.— Blair  v.  Lewiston,  A. 
&  W.  St.  Ry.,  85  A.  792. 

i  298  (Vt.)  Where,  as  a  train  was  starting,  a 
man  ran  out  of  the  station,  and  fell  on  the  edge 
of  the  platform,  and  was  probably  going  under 
the  wheels,  the  railroad  was  not  negligent,  in 
that  the  conductor  applied  the  emergency  air 
brake,  so  that  a  passenger  in  the  train  was 
thrown  and  injured.— Stewart  v.  Central  Ver- 
mont Ry.  Co.,  85  A.  745. 


(317  (R.I.)  In  an  action  for  death  of  plain- 
tiff's intestate  by  being  struck  by  a  street  car 
while  intestate  was  waiting  at  a  station  to  tab- 
a  car,  evidence  of  a  former  motorman  as  to  tie- 
distance  which  the  headlight  of  cars  opera;-i 
on  that  line  cast  their  rays  was  not  admissiM~. 
not  relating  to  the  headlight  of  the  car  in  ques- 
tion.—Canham  v.  Rhode  Island  Co.,  85  A.  1050. 

Plaintiff  could  show  that  the  motorman.  aft* r 
being  put  upon  notice  that  decedent  intended 
to  cross,  could  have  stopped  the  car  in  time  to 
have  avoided  the  injury. — Id. 

If  plaintiff  showed  that  rules  as  to  the  prop- 
er speed  of  cars  were  in  force  at  the  time  •■' 
the  accident  in  1907,  evidence  as  to  what  toe.. 
rules  were,  for  five  years  prior  to  1905,  was  ad- 
missible.— Id. 

Evidence  as  to  the  company's  rales  at  ti- 
time  of  the  accident,  as  to  the  proper  speed  ■•! 
the  car  at  stations,  was  admissible  on  the  ques- 
tion of  negligence,  though  not  conclusive  tberr- 
on. — Id. 

{318  (Me.)  Evidence  in  action  by  passenger. 
injured  while  alighting  from  a  car,  held  not  t> 
support  a  verdict  for  plaintiff. — Sayles  t.  Main* 
Cent.  R.  Co.,  85  A.  2. 

§  320  (N.J.Sup.)  Where  a  passenger  was  in- 
jured by  the  giving  way  of  an  adjustable  haa-i 
rail  when  boarding  a  vestibule  car,  because  tl- 
lower  end  of  the  rail  had  not  been  put  in  it- 
socket  by  the  servant  who  adjusted  it,  a  n..3 
suit  was  properly  denied. — Macblin  r.  Penn>j! 
vania  R.  Co.,  85  A.  340. 

i  320  (Pa.)  In  an  action  against  a  street  rai. 
way  company  for  injuries  to  a  passenger  by  t> 
fall  of  a  limb  of  an  oak  tree,  evidence  held  t< 
authorize  binding  instructions  for  defendant: 
there  being  nothing  from  its  appearance  to  in- 
dicate that  the  tree  was  not  perfectly  sound- 
Sheets  v.  Sunbury  &  Northumberland  Ele-- 
tric  Ry.  Co.,  85  A.  92. 

(BS)   Contributory   NeatllKenee   of  Penan 
Injured. 

8  327  (Me.)  One  on  a  passageway  maintain-^ 
by  a  railroad  company  to  a  train  shed  at  its  s:  ,- 
tion,  to  take  a  train,  must  exercise  ordinir. 
care  for  his  protection,  or  he  is  guilty  of  con- 
tributory negligence. — Woodbury  v.  Maine  Cent. 
R.  Co.,  85  A.  753. 

8  331  (Me,)  If  a  passenger  voluntarily  choose* 
to  ride  on  the  rear  platform  of  a  street  car.  h» 
is  to  be  held  to  the  exercise  of  a  high  degree  of 
care  to  avoid  the  dangers  known,  or  to  be  rea- 
sonably apprehended.— Blair  v.  Lewiston,  A.  t 
W.  St.  Ry.,  85  A.  792. 

8  333  iPa.)  A  passenger,  who,  after  alighting 
at  the  east  platform  of  a  double-track  rail- 
road, attempts  to  cross  to  the  west  platform, 
and  is  struck  by  a  train  on  the  west  tra-k. 
where  he  had  an  unobstructed  view  for  1JW 
feet,  is  negligent. — Weisenberg  v.  Lackawanna 
&  W.  V.  R.  Co.,  85  A.  74. 

{  347  (Me.)  A  passenger  is  not  negligent  p>  r 
se  in  riding  upon  the  rear  platform  of  a  stiv-t 
car.— Blair  v.  Lewiston,  A.  &  W.  St  Ry„  S" 
A.  792. 

Contributory  negligence  of  plaintiff's  intestate 
thrown  from  defendant's  car  while  riding  on  in* 
rear  platform,  held,  for  the  jury. — Id. 

Evidence,  If  any,  tending  to  show  that  deceas- 
ed was  somewhat  intoxicated  at  the  time  of  tbr 
a widen t,  made  it  a  question  for  the  jury  as  to 
what  extent,  if  at  all,  that  may  have  contribut- 
ed to  the  accident — Id. 

8  347  (Pa.)  In  an  action  for  injuries  to  an  in- 
tending street  car  passenger  boarding  the  car. 
plaintiff  held  not  negligent  as  matter  of  law  in 
standing  on  a  pile  of  dirt  in  the  street — Thome 
v.  Philadelphia  Rapid  Transit  Co.,  83  A.  25. 

(F)  Ejection  of  Passengers  and  In tr  adeem. 

1 356  (N.J.)  The  authority  .of  a  ferry  ticket 
collector  is  limited  to  the  collection  of  cash  or 
a  ticket  valid  upon  its   face,  and,  where  the 
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passenger's  statements  conflict  with  the  face 
marks  of  his  ticket,  the  collector  cannot  decide 
upon  the  truth  of  such  statements,  but  must  be 
governed  bythe  intrinsic  effect  of  the  ticket.— 
Wilson  v.  West  Jersey  &  S.  R.  Co.,  85  A.  347. 

8  366  (N.J.)  In  ejecting  a  drunken  passenger, 
a  carrier  is  bound  to  exercise  reasonable  care, 
and  should  use  due  care  not  to  expel  him  at  a 
time  or  place  which  is  dangerous,  and  will  be 
liable  for  negligence  in  that  regard,  not  only 
for  injuries  directly  suffered,  but  also  for  sub- 
sequent injuries  proximately  due  thereto. — Mc- 
Coy v.  Millville  Traction  Co.,  85  A.  358. 

1 369  (N.J.)  Even  as  to  persons  partly  in- 
capacitated, a  carrier  is  not  liable  for  subse- 
quent injuries,  unless  there  was  negligence  as 
to  the  time  and  place  of  expulsion  from  the 
car.— McCoy  v.  Millville  Traction  Co.,  85  A.  358. 

1 383  (N.J.)  Where  the  proofs  would  have 
justified  findings  that  decedent,  when  ejected 
from  defendant's  trolley  car,  was  so  drunk  as 
to  be  unable  to  stand  without  assistance,  and 
that  he  was  put  off  in  the  nighttime,  where  the 
snow  was  banked  on  either  side,  20  yards  from 
a  shelter  shed,  the  question  whether  reasonable 
care  was  exercised  is  for  the  jury. — McCoy  V. 
Millville  Traction  Co.,  85  A.  35a 

CARS. 

See  Carriers,  §§  19,  32,  190. 

CAUSE  OF  ACTION. 

See   Action. 

CAVEAT  EMPTOR. 

See  Bankruptcy,  f  268;  Execution,  §  264. 

CERTIFICATE. 

See  Corporations,  }|  05-110,  621;  Evidence,  § 
341;   Marriage,   f  45. 

CERTIORARI. 

See   Corporations,    g    613:    Criminal   Law,    {§ 
1015,  1149;  Municipal  Corporations,  §  1014. 

X.  NATURE  AND   GROUNDS. 

f  23  (R.I.)  Certiorari  is  appropriate  for  the 
Supreme  Court  to  review  the  proceedings  of  a 
town  council.— Rice  v.  Town  Council  of  Town 
of  Westerly,  85  A.  553. 

1 31  (N.J.Sup.)  Where  the  removal  of  ob- 
structions to  the  flow  of  surface  water  on  a 
Toad  ordered  by  resolution  of  a  township  com- 
mittee had  already  been  accomplished  and  paid 
for.  certiorari  would  not  then  lie  to  review  such 
resolutions.— Weed  v.  Township  Committee  of 
Hillsdale,  Bergen  County,    85  A.  329. 

IX.   PROCEEDINGS  AND  DETER- 
MINATION. 

1 41  (R.I.)  An  administratrix,  who  was  pres- 
ent when  her  bondsman  was  released  and  a 
new  bond  ordered,  and  who  secured  further 
time  to  file  same,  but  failed  to  do  so,  where- 
upon she  was  removed  and  another  administra- 
tor appointed,  was  not  entitled  to  certiorari 
to  review  such  appointment,  because  made  with- 
out notice  to  her,  where  she  took  no  appeal  or 
other  steps  within  one  year  after  the  appoint- 
ment.—Sayles  v.  Probate  Court  of  Town  of 
Burrillville,  85  A.  674. 

{57  (N.J.Sup.)  Where  neither  the  reasons  for 
certiorari  nor  the  writ  included  the  ordinance 
pursuant  to  which  a  township  committee's  res- 
olutions sought  to  be  reviewed  were  passed, 
such  ordinance  was  not  before  the  court. — 
Weed  v.  Township  Committee  of  Hillsdale, 
Bergen  County,  85  A.  329. 

i  64  (N.J.Sup.)  On  certiorari  to  review  res- 
olutions of  a  township  committee,  the  court 
could  consider  only  the  regularity  of  the  pro- 


ceedings, and  not  the  motives  which  actuated 
the  committee. — Weed  v.  Township  Committee 
of  Hillsdale,  Bergen  County,  85  A.  329. 

1 64  (N.J.Sup.)  On  certiorari,  the  Supreme 
Court  need  not  consider  matters  which,  though 
they  appear  in  the  state  of  the  case,  are  not  re- 
ferred to  in  the  argument  or  brief. — Treasurer  of 
City  of  Elisabeth  v.  Lytton,  85  A.  341. 

{64  (Pa.)  On  certiorari  the  Supreme  Court 
is  limited  to  an  inspection  of  the  record  to  de- 
termine whether  there  are  substantial  irregula- 
rities or  defects  of  jurisdiction.— In  re  Wash- 
ington Party  Nominations,  85  A.  873. 

§  64  (R.I.)  On  certiorari  to  review  the  deter- 
mination of  the  town  council  as  to  the  result  of 
a  liquor  election,  errors  not  alleged  in  the  peti- 
tion for  the  writ  will  be  considered. — Rice  v. 
Town  Council  of  Town  of  Westerly,  85  A.  553. 

§  68  (R.I.)  On  certiorari,  the  court  can  review 
whether  marks  on  an  election  ballot  conformed 
to  the  requirements  of  a  legal  ballot;  the  ques- 
tion being  one  of  law,  instead  of  fact. — Rice  v. 
Town  Council  of  Town  of  Westerly,  85  A.  553. 

CHANCERY. 
CHARACTER. 

Criminal  Law,  {{  381,  561 ;  Evi- 


See  Equity. 


See  Adultery 
dence,  §  10 


CHARGE. 


By  carrier,  see  Carriers,  {  12. 
By  gas  company,  see  Gas. 
To  jury,  see  Criminal  Law,  18  785.  834,  1172; 
Homicide,  {{  280,  308;  Trial,  {{  186-296. 

CHARITIES. 

See  Religious  Societies,  {  18. 

I.   CREATION,   EXISTENCE,   AND   VA- 
LIDITY. 

{ 27  (Pa.)  Under  Act  April  26,  1855  (P.  L. 
328),  Act  July  7,  1885  (P.  L  259),  Act  May 
9.  1889  (P.  L.  173),  and  Act  May  28,  1895 
(P.  L.  114),  next  of  kin  of  testatrix  held  to 
have  no  standing  to  object  to  distribution  to 
legatee  corporations,  the  limitation  of  whose  as- 
sets has  been  increased  since  the  death  of  tes- 
tatrix.—In  re  Kortright's  Estate,  85  A.  111. 

XL   CONSTRUCTION,   ADMINISTRA- 
TION, AND  ENFORCEMENT. 

§39  (R.I.)  The  Salvation  Army  is  a  chari- 
table corporation. — Basabo  v.  Salvation  Army, 
85  A.  120. 

1 45  (R.I.)  The  Salvation  Army  is  a  char- 
itable corporation,  but  it  is  nevertheless  liable 
for  injuries  to  third  persons  caused  by  the  neg- 
ligence of  its  servants  in  the  driving  of  its 
teams  while  engaged  in  the  scope  of  their  em- 
ployment—Basabo  v.  Salvation  Army,  85  A. 
120. 

CHASTITY. 

See  Adultery. 

CHATTEL  MORTGAGES. 

IV.  RIGHTS  AND  LIADILITTES  Or 
PARTIES. 

{  159  (Me.)  A  buyer,  executing  a  chattel 
mortgage  to  secure  the  price  of  goods  bought, 
may,  on  rescinding  the  contract  of  sale  for 
fraud  of  the  seller,  retain  possession  of  the 
mortgaged  chattel.— Kennard  v.  Hathaway,  85 
A.  1. 

V.   RIGHTS  AND  REMEDIES  OF 
CREDITORS. 

5  187  (Conn.)  Where  a  buyer  in  possession, 
without  paying  the  price,  verbally  declared  that 
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he  placed  the  goods  in  possession  of  the  seller, 
who  executed  a  bill  of  sale  of  the  goods  with 
other  goods  then  sold,  and  there  was  no  change 
of  possession,  the  transaction  at  most  was  a 
mortgage  to  secure  the  price,  not  good  as 
against  a  prior  purchaser  subsequently  acquir- 
ing possession  without  notice. — Patchin  v.  Row- 
ell,  85  A.  511. 

{  192  (N.J.Ch.)  The  Chattel  Mortgage  Act, 
requiring  immediate  possession  by  the  mortga- 
gee, or  an  immediate  recording  of  the  mort- 
gage, means,  by  "immediate  recording,"  as 
soon  as  may  be  by  reasonable  dispatch,  under 
the  circumstances. — Gulden  v.  Lucas,  85  A. 
902. 

Where  a  chattel  mortgage  was  in  mortgagee's 
possession  between  12  and  1  o'clock  on  the 
27th,  and  his  place  of  business  was  not  more 
than  an  hour  by  trolley  from  the  register's 
office,  and  the  document  would  have  been  de- 
livered in  the  afternoon  of  a  business  day,  if 
mailed  in  the  morning,  held,  that  there  was  not 
an  "immediate  recording,"  within  the  Chattel 
Mortgage  Act,  where  the  mortgage  did  not 
reach  the  register's  office  until  the  afternoon 
of  the  30th— Id. 

CHEAT. 

See  False   Pretenses;   Fraud. 

CHILDREN. 

See  Adoption ;  Bastards ;   Habeas  Corpus. 

CITIZENS. 

See  Elections,  I  63. 

CLAIMS. 

See  Bankruptcy,  88  334,  363 ;  Carriers,  f  201 ; 
Corporations,  J  565 ;  Executors  and  Adminis- 
trators, §S  205-269;  Municipal  Corporations, 
§8   1003,  1014. 

CLASS  LEGISLATION. 

See  Constitutional  Law,  8  208. 

CLERKS  OF  COURTS. 

8  6  (Pa.)  Assistant  clerks  of  the  orphans' 
court  are  "appointed  officers,"  within  Const,  art. 
6,  8  4,  authorizing  the  removal  of  appointed  of- 
ficers at  the  pleasure  of  the  power  by  which 
they  shall  have  been  appointed.— Seltzer  v.  Fer- 
tig,  85  A.  869. 

Under  Const,  art.  6,  8  4,  assistant  clerks  of 
the  orphans'  court  appointed  under  Const,  art. 
5,  8  22,  by  the  register  of  wills  with  the  approv- 
al of  the  court,  may  be  removed  by  the  register 
of  wills  without  the  consent  of  the  court— Id. 

COLLATERAL  ATTACK. 

See  Execution,  8  258;  Executors  and  Admin- 
istrators, 8  35. 

COLLATERAL  INHERITANCE  TAXES. 

See  Taxation,  88  §68,  879. 

COLLEGES  AND  UNIVERSITIES. 

See  Process,  8  78. 

COLLISION. 

See  Insurance,  8  424;  Street  Railroads,  88  90, 
99,  112,  117. 

COLOR  OF  TITLE. 

See  Adverse  Possession. 

COMITY. 

See  Receivers,  8  210. 


COMMERCE. 

See  Courts,  f  489. 

H.   SUBJECTS  OF  REGULATION. 

827  (N.J.)  Unloading  of  steel  rails  from  a 
car  after  they  had  reached  their  destination,  in 
which  service  plaintiff  was  injured,  heU  no!  ic- 
terstate  commerce,  within  Employer's  Iiabilirr 
Act  April  22,  1909.— Pierson  v.  New  York,  S. 
&  W.  R.  Co.,  85  A.  233. 

846  (Vt)  The  sale  of  an  article  to  be  ship- 
ped from  another  state  to  Vermont,  follow.-J 
by  such  shipment,  is  interstate  commerce,  d  t 
subject  to  state  control,  and  therefore  not  af- 
fected by  P.  S.  8  776,  prohibiting  a  for«-ir: 
corporation  maintaining  an  action  in  the  sue- 
on  a  contract  made  in  it,  unless  it  has  obUio-J 
the  certificate  required  by  section  774  fur  i 
foreign  corporation  to  do  business  in  the  stat?. 
—Livingstone  Mfg.  Co.  v.  Rizzi  Bros.,  85  A. 
912. 

HI.  MEANS  AND  METHODS  OF  REG- 
ULATION. 

8  58  (Vt.)  Nothing  can  be  done  by  a  «»:• 
which  will  operate  as  a  burden  on  the  busin»< 
of  a  carrier  engaged  in  interstate  commerce.  '«r 
impair  the  usefulness  of  its  facilities  or  instru- 
ments of  interstate  commerce. — Sargent  v.  Rut- 
land R.  Co.,  85  A.  654. 

861  (Vt.)  Laws  1906,  No.  122,  H  8,  10  (P. 
S.  4539,  4541),  and  Laws  1910.  No.  147.  I  1. 
forbidding  any  railroad  to  charge  demurrage  -d 
cars  received  or  placed  for  loading  in  this  »u:r 
until  four  days,  after  notice  to  the  consign.*. 
without  limiting  such  charges  to  intrastate  com- 
merce, held  repugnant  to  the  commerce  clause 
Const.  U.  S.  art.  1,  8  8,  and  to  the  Interstate 
Commerce  Act,  88  1,  6,  12,  as  amended  June 
29,  1906,  enforced  by  the  Interstate  Commerce 
Commission  by  demurrage  rules  allowing  a  fr*-» 
time  of  only  two  days.— Sargent  v.  Rutland  K. 
Co.,  85  A.  654. 

IV.  INTERSTATE    COMMERCE     COM- 
MISSION. 

885  (Pa.)  The  interstate  commerce  act  do-» 
not  attempt  to  define  what  particular  acta  shai: 
constitute  unlawful  discrimination,  but  commits 
that  fo  the  Interstate  Commerce  Commission. 
—Puritan  Coal  Mining  Co.  v.  Pennsylvania  R. 
Co.,  85  A.  426. 

COMMERCIAL  PAPER. 

See  Bills  and  Notes. 

COMMISSION. 

See  Commerce,  8  85;  Constitutional  Law.  I 
63;  Depositions;  Equity,  8  393;  Municipal 
Corporations,  8  62;  Officers,  8  36;  Railroads. 

COMMISSIONERS. 

See  Constitutional  Law,  88  46,  4S,  62.  63.  31S ; 
Municipal  Corporations,  f  1014:  Partition, 
i  94;  Statutes,  88  64,  120. 

COMMISSIONS. 

See  Brokers. 

COMMITTEE. 

See  Insane  Persons,  88  36,  38;  Towns,  I  46- 

C0MM0N  CARRIERS. 

See  Carriers. 

COMMON  COUNTS. 

See  Work  and  Labor. 
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COMMON  LAW. 

See  Adoption;  Eminent  Domain,  g  84:  Jus- 
tices of  the  Peace,  §  30;  Waters  and  Water 
Courses,  |  176. 

COMPARISON. 

See  Evidence,  g  197. 

COMPENSATION. 

See  Attorney  and  Client,  gg  130-166;  Brokers; 
Corporations,  §  308;  Eminent  Domain,  §§ 
84-126 ;  Master  and  Servant,  §  250%  ;  Mu- 
nicipal Corporations,  §  186;  Party  Walls,  f 
10;  Receivers,   §§  154,  196-198. 

COMPENSATORY  DAMAGES. 

See  Damages,  §§  38-45. 

COMPETENCY. 

See  Evidence,  §§  151,  537-543;  Witnesses,  gg 
37-219. 

COMPOSITIONS  WITH  CREDITORS. 

See  Compromise  and  Settlement 

COMPROMISE  AND  SETTLEMENT. 

See  Accord  and  Satisfaction ;  Attorney  and 
Client,  §  153;  Executors  and  Administrators, 
S  269. 

8  17  (DeLCh.)  In  the  absence  of  fraud  or  mis- 
take, an  executed  agreement  of  settlement  of 
an  unliquidated  claim  is  as  effectual  as  an  es- 
toppel against  the  parties  again  litigating  it  as 
a  final  judgment— Tatman  v.  Philadelphia,  B. 
&  W.  R.  Co.,  85  A.  716. 

CONCEALMENT. 

See  Contracts,.!  94;  Release,  f  57. 

CONCLUSIVENESS. 

See  Judgment,  §§  648-743. 

CONCURRENT  JURISDICTION. 

See  Courts,  g  489. 

CONDEMNATION. 

See  Eminent  Domain. 

CONDITIONS. 

See  Deeds,  f  145;  Insurance,  f  146;  Tender. 

CONDONATION. 

See  Divorce,  gg  109,  135. 

CONFESSION. 

See  Criminal  Law,  g|  538,  1158;  Judgment,  g 
50. 

CONFLICT  OF  LAWS. 

See  Bastards,  g  1 ;  Descent  and  Distribution, 
g  5;  Payment,  §  38. 

CONGRESS. 

See  United   States. 

CONNECTING  CARRIERS. 

See  Carriers,  g  185. 

CONSENT. 

See  Assignments. 


CONSIDERATION. 

See  Bills  and  Notes,  gg  103,  503. 

CONSOLIDATION. 

See  Corporations,  g  589;  Insurance,  g  47. 

CONSPIRACY. 

See  Witnesses,  g  359. 

I.  CIVIL  LIABILITY. 

(B)   Actions. 

g  18  (Pa.)  A  declaration  charging  defendants 
to  have  threatened  plaintiffs  employer  that,  un- 
less he  was  discharged,  defendants  would  quit 
work  in  a  body,  states  a  good  cause  of  action. 
— Bausbach  v.  Reiff,  85  A.  762. 

JX   CRIMINAL  RESPONSIBILITY. 

(A)  Offenses. 

g  23  (Conn.)  The  crime  of  conspiracy  is  com- 
mitted whether  the  criminal  or  unlawful  act 
which  Is  the  object  of  the  conspiracy  is  accom- 
plished or  not,  or  whether  it  be  of  heinous 
character  or  not,  being  an  offense  independent  of 
the  crime  or  unlawful  act  which  is  its  pur- 
pose.— Fimara  v.  Garner,  85  A.  670. 

A  conspiracy  is  a  confederation  for  an  unlaw- 
ful purpose  or  for  a  lawful  purpose  by  unlaw- 
ful means. — Id. 

g  36  (Conn.)  At  common  law  a  conspiracy  to 

commit   either   a  misdemeanor  or  a   felony   is 

only   a   misdemeanor. — Fimara  v.    Garner,    85 
A.  670. 

(B)  Prosecution  and  Punishment. 

f  51  (Conn.)  The  crime  of  conspiracy  is  "a 
high  crime  and  misdemeanor"  within  Gen.  St. 
1902,  g  1528,  providing  punishment  therefor.— 
Fimara  v.  Garner,  85  A.  670. 

CONSTITUTIONAL  LAW. 

See  Bridges,  g  5 :  Clerks  of  Courts ;  Elections, 
g  63 ;  Food ;  Fraudulent  Conveyances,  g  3 
Judgment,  g  815;  Justices  of  the  Peace,  jj  30 
Municipal  Corporations,  g  62;  Officers,  §  36 
Pleading,  *  236 ;  States,  gg  32,  51,  59 ;  Stat 
utes,  gg  26-121,  138;  Taxation,  gg  49,  193 
Towns,  g  46. 

I.   ESTABLISHMENT  AND  AMEND- 
MENT OF   CONSTITUTIONS. 

g  7  (N.H.)  An  ordinance  fixing  the  time  when 
amendments  proposed  by  a  constitutional  con- 
vention and  approved  by  the  people  shall  take 
effect  is  a  law  that  can  be  made  by  the  Legis- 
lature, vested  by  Const,  pt.  2,  art  2,  with  the 
legislative  power,  and  articles  99,  100,  provid- 
ing for  constitutional  conventions,  do  not  im- 
pliedly confer  on  conventions  the  power  to  adopt 
such  an  ordinance. — Opinion  of  the  Justices,  85 
A.  781. 

Where  the  constitutional  convention  of  1889, 
as  authorized  by  Laws  1887,  c.  107,  g  8,  fixed 
the,  time  when  amendments  proposed  by  it  and 
ratified  by  the  people  should  take  effect,  a  sub- 
sequent Legislature  had  no  power  to  fix  the  time 
when  the  amendments  should  take  effect.— Id. 

g  8  (N.H.)  A  constitutional  convention,  called 
under  Const,  pt.  2,  arts.  99,  100,  does  not  pos- 
sess legislative  power  vested  in  the  Legislature 
by  part  2,  art.  2,  but  is  a  committee  to  pro- 
pose amendments  to  the  people  without  legisla- 
tive capacity,  unless  an  incidental  one  implied 
is  necessary  for  the  business  of  preparing  ques- 
tions of  revision  and  submitting  them  to  the 
people.— Opinion  of  the  Justices,  85  A.  781. 
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H.   CONSTRUCTION.   OPERATION, 

AND  ENFORCEMENT  OF  CON- 

ITITTITIONAI  PROVISIONS. 

1 13  (Pa.)  The  Intention  of  a  constitutional 
provision,  as  well  as  of  a  legislative  act,  to 
transfer  or  affect  rights  of  the  commonwealth, 
must  be  plainly  expressed  or  necessarily  im- 
plied.—Booth  &  Flinn  v.  Miller,  85  A.  457. 

§  19  (R.I.)  The  court,  in  construing  an  am- 
biguous provision  of  the  Constitution,  may  seek 
extrinsic  aid  by  ascertaining  the  contemporane- 
ous construction  at  the  time  of  its  adoption. 
— In  re  Opinion  to  Governor,  85  A.  1056. 

§20  (Pa.)  In  construing  Const  art.  3,  §  7, 
relating  to  local  or  special  acts  as  being  inap- 
plicable to  Hens  in  favor  of  the  commonwealth, 
the  courts  give  weight  to  the  fact  that  the  Leg- 
islature both  before  and  after  the  adoption  of 
the  Constitution  passed  numerous  acts  creating 
and  enforcing  liens  in  favor  of  the  common- 
wealth.—Booth  &  Flinn  v.  Miller,  85  A.  457. 

1 20  (R.I.)  The  court  in  construing  an  am- 
biguous provision  of  the  Constitution,  may  seek 
extrinsic  aid  by  ascertaining  the  construction, 
since  adoption  by  those  whose  duty  it  has  been 
to  construe,  execute,  and  apply  it  in  practice. 
—In  re  Opinion  to  Governor,  85  A  1056. 

Where  the  practical  construction  placed  on 
an  ambiguous  constitutional  clause  by  the  Leg- 
islature or  executive  department  has  been  uni- 
form and  of  long  standing,  and  has  been  ac- 
quiesced in  by  the  people,  the  construction  may 
determine  the  question  of  its  meaning. — Id. 

i  26  (Me.)  The  powers  of  the  state  Legislature 
are  not  measured  by  grants,  but  by  limitations 
of  the  Constitution. — Inhabitants  of  Bayville 
Village  Corporation  v.  Inhabitants  of  Boothbay 
Harbor,  85  A.  300. 

1 46  (Md.)  Racing  commissioners  having  been 
appointed  by  and  qualified  under  Acts  1912,  c 
132,  regulating  horse  racing  in  H.  county,  the 
court  would  not  declare  the  act  unconstitutional 
during  their  term  of  office  because  the  commis- 
sion was  made  self-perpetuating.— Clark  v.  Har- 
ford Agricultural  &  Breeders'  Ass'n,  85  A.  503. 

i  46  (Vt.)  The  constitutionality  of  an  act  will 
not  ordinarily  be  considered,  unless  such  con- 
sideration is  necessary  to  the  disposition  of 
the  cause.— Sabre  v.  Rutland  R.  Co.,  85  A.  693. 

{  48  (Vt.)  A  statute  is  never  to  be  held  un- 
constitutional if  it  can  be  reasonably  held  con- 
stitutional.—Sargent  v.  Rutland  R.  Co.,  85  A 
654. 

The  constitutionality  of  a  law  is  to  be  tested, 
not  by  what  has  been  done  under  it,  but  by 
what  may  rightfully,  by  its  authority,  be  done. 
— Id. 

i  48  (Vt)  Laws  1906,  No.  126,  creating  a 
Board  of  Railroad  Commissioners,  and  defining 
and  regulating  its  powers  and  duties,  should  be 
so  construed  as  to  make  it  constitutional  if 
such  construction  is  reasonably  possible. — Sabre 
v.  Rutland  R.  Co.,  85  A.  693. 

HX  DISTRIBUTION  OF   GOVERN. 

MENTAL  POWERS  AND 

FUNCTIONS. 

(A)  Legislative  Power*  and  Delegation 
Thereof. 

§  55  (Vt)  The  penalties  imposed  by  Laws 
1906,  No.  126,  on  witnesses  refusing  or  neglect- 
ing to  .appear  and  testify  before  the  board  of 
railroad  commissioners,  on  persons  refusing  to 
furnish  information,  and  on  persons  failing  to 
obey  the  board's  orders  or  decrees,  are  enforci- 
ble  in  the  courts.— Sabre  v.  Rutland  R.  Co.,  85 
A  693. 

§  56  (Vt)  The  Legislature  may  create  courts 
not  named  in  the  Constitution,  but  may  not 
confer  upod  them  powers  which  could  not  have 
been  conferred  upon  the  courts  already  exist- 
ing.—Sabre  v.  Rutland  R  Co.,  85  A.  693. 

|  60  (Vt)  There  are  many  powers  so  far  leg- 
islative that  they  may  properly  be  exercised 
by  the  Legislature,  but  which  may  nevertheless 
be  delegated— Sabre  v.  Rutland  R.  Co.,  85  A.  693. 


§62  (N.H.)  Laws  1911,  c  15.  H  1-5.  for- 
bidding unsanitary  condition  in  any  place  when 
food  is  produced,  stored,  or  sold,  defining  sue- 
conditions  and  empowering  the  state  board  d 
health  to  make  all  necessary  regulations  for 
the  enforcement  of  the  act,  held  complete  c 
itself,  and  hence  that  an  order  of  the  board  re- 
quiring bakers  to  wrap  loaves  of  bread  in  pa- 
per was  not  invalid  as  an  exercise  of  legisla- 
tive power. — State  v.  Normand,  85  A.  899. 

When  a  statute  is  incomplete  as  legislati* .a 
and  authorizes  an  executive  board  to  decj-i* 
what  shall  and  what  shall  not  be  an  infringe- 
ment of  the  law,  or  where  its  authorization  i» 
general  and  the  board  makes  a  rule  which  con- 
flicts with  other  statutory  or  constitutions: 
rights,  the  action  of  the  board  cannot  be  sus- 
tained.— Id. 

§  62  (Vt)  Laws  1906,  No.  126,  creating  i 
board  of  railroad  commissioners,  and  definite 
and  regulating  its  powers  and  duties,  does  no: 
in  its  general  features  conflict  with  the  consti- 
tutional provision  as  to  the  distribution  of  ti- 
powers  of  government — Sabre  v.  Rutland  R 
Co.,  85  A.  693. 

While  the  General  Assembly  cannot  delegate 
purely  legislative  functions,  it  may  confer  up- 
on the  Public  Service  Commission  the  power  t» 
apply  the  general  provisions  of  law  already  ex- 
isting to  particular  circumstances,  and  msr 
leave  much  of  detail  to  the  discretion  of  the 
commission. — Id . 

{  63  (Md.)  Acts  1912,  c  132,  creating  a  com- 
mission to  supervise  horse  racing  in  H.  county. 
held  not  unconstitutional  as  delegating  lejrisii- 
tive  powers  to  the  commission. — Clark  v.  Har- 
ford Agricultural  &  Breeders'  Ass'n.  85  A.  5CC 

(B)  Judicial  Powers  and  PueUn*. 

§68  (N.J.)  The  courts  do  not  undertake  to 
determine  so  fundamental  a  political  questios 
as  the  existence  of  the  government  they  aerse. 
—Carpenter  v.  Cornish,  85  A.  240. 

§  74  (Vt)  The  power  conferred  upon  board*, 
such  as  the  board  of  railroad  commissioners.  :. 
make  rules  and  regulations,  is  construed  u 
only  authorizing  reasonable  regulations,  and  tit 
question  of  whether  its  regulations  are  reasona- 
ble is  a  judicial  one,  determinable  by  the  conns. 
—Sabre  v.  Rutland  R  Co.,  85  A.  603. 

TV.  POLICE  POWER  IN  GEHERAL 

§81  (N.H.)  The  Legislature  in  the  exercise 
of  the  police  power  may  regulate,  restrain,  a&i 
prohibit  whatever  is  injurious  to  the  pull:, 
health  and  morals,  and,  if  upon  a  reasonaU- 
construction  of  the  act  there  is  some  subeac 
tial  reason  why  such  regulations  will  promote 
the  public  health,  they  will  be  sustained. — State 
t.  Normand,  85  A  899. 

§  81  (Vt)  A  state,  under  its  police  power,  has 
the  same  power  to  provide  for  the  public  safe- 
ty and  convenience  as  to  protect  the  public 
health  and  morals.— Sabre  v.  Rutland  R.  Co- 
85  A.  693. 

Under  Const  c.  1,  art  5,  the  people  of  tbr 
state  may  provide  for  the  exercise  of  visitato- 
rial and  police  powers  to  secure  compliance 
with  laws  enacted  under  the  general  reserved 
powers  of  government  never  surrendered  to  tb» 
federal  government,  and  all  corporations  and 
persons  are  subject  to  this  power. — Id. 

A  state  cannot  divest  itself  of  its  right  and 
duty  in  respect  to  the  full  exercise  of  the  polk- 
power. — Id. 

The  exercise  of  the  police  power  by  a  statr 
is  beyond  interference  by  the  federal  govern- 
ment except  by  virtue  of  some  authority  de- 
rived from  the  Constitution  of  the  United 
States.— Id. 

V.  PERSONAL,    CIVIL,    AND    POUTt- 
OAL  RIGHTS. 

§  87  (Me.)  Pub.  Laws  1905,  c.  114,  regolatin* 
the  sale  of  merchandise  in  bulk,  is  not  violative 
of  Const,  art  1,  I  6,  prohibiting  the  depriis- 
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lion  of  persons  of  their  privileges  and  liberty 
lo  control  their  property.— McGray  v.  Wood- 
iury,  85  A.  491. 

TX.  VESTED  RIGHTS. 

{Ill  (Conn.)  Parties  have  no  vested  rights  to 
an  appeal,  and,  where  a  statute  giving  an  ap- 
pellate court  jurisdiction  of  the  appeal  is  re- 
pealed without  a  saving  clause,  an  appeal, 
though  previously  taken,  falls  with  the  statute. 
— Neilson  v.  Perkins,  85  A.  686. 

Tin.  RETROSPECTIVE  AND  EX  POST 
FACTO  LAWS. 

§  186  (Pa.)  The  Legislature  has  power  to  leg- 
islate retrospectively  on  all  matters  not  penal 
or  in  violation  of  contracts  not  expressly  for- 
bidden by  the  Constitution.— Swartz  v.  Borough 
of  Carlisle,  85  A.  847. 

IX.   PRIVILEGES  OH  IMMUNITIES, 
AND   CLASS   LEGISLATION. 

§208  (Md.)  Acts  1912,  c.  132,  providing  for 
the  regulation  and  licensing  of  horse  racing  in 
H.  county,  held  not  unconstitutional  as  creat- 
ing an  arbitrary  and  unreasonable  classification 
with  reference  to  those  authorized  to  conduct 
such  races. — Clark  v.  Harford  Agricultural  A 
Breeders'  Ass'n,  85  A.  503. 

XL  DDE   PROCESS   OF  LAW. 

§318  (Vt.)  Laws  1906,  No.  126,  authorizes  a 
sufficiently  adequate  review  by  the  courts  of 
the  orders  of  the  Board  of  Railroad  Commis- 
sioners to  prevent  it  being  held  invalid  as  au- 
thorizing the  taking  of  property  without  due 
process  of  law,  especially  as  under  Const  c. 
"2,  S  4.  the  question  whether  the  board  has  ex- 
ceeded its  powers  is  reviewable  by  the  courts, 
regardless  of  the  statute.— Sabre  v.  Rutland  R. 
Co.,  85  A.  693. 

CONSTRUCTION. 

See  Constitutional  Law,  §|  18-48;  Contracts, 
5S  152-170:  Deeds,  §  100;  Evidence,  S  448; 
Insurance,  §  146;  Licenses.  I  8:  Pleading,  § 
34 ;  Release,  §  29 ;  Sales,  §§  54-88 ;  Statutes, 
H  1S1.  227;- Trusts,  «§  135-140;  Wills,  §§ 
456-684. 

Lease,   see  Landlord  and  Tenant,  §§  37,  47. 

Of  instructions  to  jury,  see  Trial,  §  295. 

CONTEMPT. 

See  Grand  Jury,  §  36;  Statutes,  §  64. 

I.  ACTS  OR  CONDUCT  CONSTITUT- 
ING CONTEMPT  OF  COURT. 

§21  (N.J.)  The  orphans'  court  has  no  au- 
thority, under  Orphans'  Court  Act,  f  152,  to 
attach  an  executor  for  contempt  upon  failing 
to  turn  over  the  assets  of  the  estate  to  his  co- 
executor  while  he  is  still  in  office. — Smith  v. 
Smith,  85  A.  226. 

CONTEST. 

See  Elections,  |f  271-278. 

CONTINUANCE. 

See  Appeal  and  Error,  §  966. 

i  26  (Del.  Super.)  In  divorce  cases,  the  first 
term  after  the  bringing  of  the  suit  is  the  trial 
term  as  well  as  the  appearance  term,  and  a  de- 
fendant must  make  reasonable  effort  to  be  ready 
for  trial  at  the  first  term;  but  a  failure  to  take 
out  a  commission  to  procure  the  testimony  of 
nonresident  witnesses  immediately  after  the  ac- 
tion is  docketed,  so  as  to  be  prepared  for  trial 
at  the  first    term,  does  not  show  want  of  dili- 


gence, and  a  continuance  to  obtain  the  testimo- 
ny may  be  granted.— Bancroft  v.  Bancroft,  85 
A.  561. 

Rules  of  court  governing  the  taking  of  the 
testimony  of  nonresident  witnesses  and  relative 
to  a  continuance  must  be  construed  with  refer- 
ence to  the  circumstances  of  the  particular  case 
and  the  statutes  increasing  the  number  of  terms 
of  court. — Id. 

The  rules  of  court  governing  the  taking  of  tes- 
timony of  nonresident  witnesses  will  be  liberally 
construed  in  divorce  cases,  so  that  they  may  be 
heard  on  their  merits,  though  a  defendant,  de- 
siring a  commission  to  procure  the  testimony  of 
nonresident  witnesses,  must  exercise  due  dili- 
gence.— Id. 

CONTRACTS. 

See  Accord  and  Satisfaction ;  Action,  f  53 ;  Ac- 
tion on  the  Case;  Assignments;  Assignments 
for  Benefit  of  Creditors,  §  11 ;  Bills  and  Notes  ; 
Boundaries,  §  46 ;  Breach  of  the  Peace ;  Brok- 
ers; Cancellation  of  Instruments;  Carriers, 
{§  12,  49,  57,  94.  149%,  155;  Chattel  Mort- 
gages; Compromise  and  Settlement;  Corpo- 
rations, §§  398-428,  521;  Covenants;  Cus- 
toms and  Usages;  Damages,  §§  40,  45,  124, 
176;  Deeds;  Equity,  §  29;  Estoppel,  §§  78 
90 ;  Evidence,  §§  184,  208,  429-448,  596 ; 
Frauds,  Statute  of;  Husband  and  Wife,  § 
208;  Indemnity;  Injunction,  §§  59,  60,  62 
Innkeepers;  Insane  Persons,  §  77;  Insurance, 
Interest-  Licenses,  §  39;  Limitation  of  Ac- 
tions, §  25;  Logs  and  Logging,  §  8;  Mechan- 
ics' Liens,  §  61 ;  Mines  and  Minerals,  §  55 
Mortgages;  Municipal  Corporations,  88  173 
225,  226.  237.  294-360 ;  Partnership,  §  139 
Pleading,  §§  18,  35,  58 ;  Railroads  §  99 ;  Re- 
lease; Sales;  Schools  and  School  Districts, 
§§  80,  81,  85 ;  Specific  Performance ;  Statutes, 
I  120 ;  Subrogation ;  Towns,  §  39:  Trial,  §§ 
191,  250,  2S0,  396;  Vendor  and  Purchaser; 
Waters  and  Water  Courses,  §§  201,  206; 
Work  and  Labor. 

L  REQUISITES  AND  VALIDITY. 
(B)  Parties,  Proposals,  and  Acceptance. 

J  23  (Pa.)  An  acceptance  of  an  offer,  to  be 
effectual,  must  be  identical  with  the  offer  and 
unconditional ;  and,  where  it  is  conditional  or 
introduces  a  new  term,  it  does  not  consummate 
a  contract — Jaxtheimer  v.  Sharpsville  Bor- 
ough, 85  A.  994. 

(X!)  Validity  of  Assent. 

§ 93  (Me.)  Owner,  who  was  an  experienced 
contractor,  held  put  on,  inquiry  as  to  whether 
contractor  in  making  bid  misunderstood  speci- 
fications, in  view  of  the  amount  of  the  bid 
and  the  fact  that  another  contractor  had  mis- 
interpreted the  specifications. — Hudson  Struc- 
tural Steel  Co.  v.  Smith  &  Rumery  Co.,  85 
A.  384. 

§93  (N.H.)  'A  contract  may  be  rescinded  for 
mutual  mistake  as  to  the  legal  rights  of  the 
parties,  though  the  mistake  is  one  of  law. — 
Healy  v.  Healy,  85  A.  156. 

§  94  (Me.)  The  concealment  or  suppression  by 
a  party  to  a  contract,  with  intent  to  deceive,  of 
a  material  fact  which  he  is  in  good  faith  bound 
to  disclose,  amounts  to  a  false  representation. — 
Barrett  v.  Lewiston,  B.  &  B.  St  Ry.  Co.,  85 
A.  306. 

A  party  to  a  contract,  concealing  any  material 
fact  peculiarly  or  exclusively  within  his  own 
knowledge,  knowing  that  the  other  party  acts 
on  the  belief  that  no  such  fact  exists,,  is  guilty 
of  fraud. — Id. 

The  duty  of  a  party  to  a  contract  to  disclose 
to  the  other  party  facts  within  his  knowledge 
may  arise  from  a  trust  relation,  confidence,  or 
inequality  of  condition  and  knowledge. — Id. 

The  "concealment"  of  facts  by  a  party  to  a 
contract,  which  amounts  to  fraud,  implies  de- 
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sign  or  purpose,  and  mere  silence  is  not  itself 
concealment. — Id. 

The  concealment  of  material  facts  by  a  party 
to  a  contract  is  not  fraud,  unless  the  other  par- 
ty is  thereby  misled. — Id. 

H.   CONSTRUCTION  AND  OPERATION. 
(A)   General  Rales  of  Construction. 

i  152  (Pa.)  In  construing  a  contract,  a  word 
will  not  be  given  a  dirterent  meaning  from 
"what  it  fairly  and  ordinarily  imports,  unless 
there  is  something  to  show  that  the  word  was 
used  in  an  unusual  sense. — Thompson  v.  Craft, 
85  A.  1107. 

S  153  (Pa.)  A  word  not  plainly  inserted  by 
mistake  or  accident  in  a  contract  is  never  to 
be  thrown  out  entirely,  while  there  is  a  plain 
and  natural  construction  that  can  be  given  to 
it,  not  manifestly  destructive  of  the  general 
intent  of  the  sentence. — Thompson  v.  Craft,  85 
A  1107. 

i  170  (N.J.)  A  practical  construction  of  a 
contract  becomes  evidential  only  when  the  writ- 
ing is  ambiguous,  and  the  acts  done  were  those 
of  the  parties  thereto,  and  in  pursuance  and 
by  reason  of  it— Reed  v.  Inhabitants  of  City 
of  Trenton,  86  A.  270. 

(B)  Parties. 

|  187  (N.J.)  A  contract  between  vendor  and 
"vendee,  providing  that  the  deed  should  be  deliv- 
ered at  the  office  of  plaintiffs,  who  were  recog- 
nized by  defendant  as  brokers  and  entitled  to  a 
certain  commission,  authorizes  such  brokers  to 
receive  their  commission  on  a  completed  sale, 
under  P.  L.  1902,  p.  709,  conferring  the  right 
to  recover  on  a  third  party  on  a  contract  made 
for  his  benefit— Tapscott  v.  McVey,  85  A  343. 

m.  MODIFICATION  AND  MERGER. 

§245  (Pa.)  Where  the  terms  of  a  contract 
are  inconsistent  with  those  of  a  former  contract 
between  the  same  parties,  relating  to  the  same 
subject,  so  that  they  cannot  subsist  together, 
the  latter  contract  discharges  the  former.— 
Thompson  v.  Craft,  85  A  1107. 

IV.   RESCISSION    AND    ABANDON- 
MENT. 

1 265  (N.J.)  The  rule  that  one  who  seeks  to 
rescind  a  contract  for  fraud  must  restore  his 
adversary  to  the  position  he  was  in  at  the  time 
of  the  contract  applies  only  to  a  contract  part- 
ly executed,  and  not  to  one  wholly  executory. — 
Roberts  v.  James,  85  A.  244. 

{270  (NJ.)  What  is  a  reasonable  time  to 
rescind  depends  on  the  circumstances  of  each 
case,  and,  unless  the  situation  of  the  other  par- 
ty is  changed  to  his  detriment,  the  rescinding 
party  may  wait  until  an  action  is  brought 
against  him. — Roberts  v.  James,  85  A.  244. 

Delay  in  rescinding  a  contract  is  evidence  of 
an  election  to  treat  it  as  valid,  but  does  not 
operate  as  an  estoppel,  unless  superior  rights 
of  third  persons  have  intervened. — Id. 

V.  PERFORMANCE  OR  BREACH. 

1 284  (N.J.)  A  contract  providing  for  cer- 
tificate of  approval  by  a  third  person  requires 
an  approval  of  the  subject-matter  comprised 
within  its  terms,  unless  a  contrary  meaning 
clearly  appears. — Schauffele  v.  Greenburg,  85 
A  178. 

1 303  (N.J.Ch.)  The  plea  of  necessity  is  nev- 
er a  valid  defense  against  the  performance  of 
a  contract— Poole  v.  Supreme  Circle,  Brother- 
hood of  America,  85  A.  821. 

1 322  (Vt)  In  view  of  defendant's  evidence  that 
plaintiffs  failure  to  perform  his  contract  was 
not  due  to  defendant's  default  but  to  plaintiffs 
neglecting  his  contract  and  working  for  another, 
plaintiff  could  testify  he  was  helping  such  other 
to  get  out  of  his  way  so  he  could  do  his  work 


for  defendant— Boville  v.  Dalton  Paper  Milk, 
85  A.  623. 

Plaintiffs  testimony  held  not  subject  to  the 
construction  that  his  only  reason  for  abandon- 
ing his  contract  for  driving  wood  for  defendant 
was  because  the  dam  was  no  good. — Id. 

VI.  ACTIONS   FOR    BREACH. 

1 329  (Me.)  A  right  of  action  for  breach  of  a 
contract  accrues  when  the  contract  is  brok-n, 
although  no  injury  results  from  the  breach  ua- 
til  afterwards.— Blunt  v.  McCoombs,  85  A.  74> 

§  352  (Conn.)  In  action  on  contract  defend- 
ed on  ground  of  fraud,  court  held  to  have  prop- 
erly left  the  question  to  the  jury  whether  ara 
of  defendants  constituted  a  sufficient  repudia- 
tion of  the  contract— McLaughlin  t.  Thomas. 
85   A.   370. 

8  352  (Pa.)  In  an  action  for  work  and  mate- 
rials under  a  contract  providing  for  payment 
after  completion  of  the  work,  acceptance  mini 
certificate,  the  grant  of  a  nonsuit  held  proper.— 
Krbeck  v.  Meadville  A  Conneaut  Lake  Traction 
Co.,  85  A  82. 

CONTRIBUTORY  NEGLIGENCE. 

See  Negligence,  §  85. 

CONVENTIONS. 

See  Constitutional  Law,  tf  7,  8. 

CONVERSION. 

See  Trover  and  Conversion. 

|  15  (Pa.)  The  doctrine  of  conversion  does 
not  apply  where  the  intention  of  the  testator 
fails,  and,  if  there  is  a  total  failure,  the  heir 
at  law  takes,  and  may  require  a  conveyance  *€ 
real  estate  to  him ;  while  in  case  of  a  partial 
failure  he  takes  his  share  according  to  the  in- 
testate law.— In  re  Reed's  Estate,  85  A.  13* 

Where  a  will  provides  for  the  conversion  of 
testator's  realty,  and  for  its  distribution  ss 
personalty,  but  a  beneficiary  dies  before  testa- 
tor, the  lapsed  share  passes  under  the  intestat* 
laws  to  heirs  of  the  testator,  and  is  not  dis- 
tributed as  personalty  to  his  next  of  kin.— id. 

|  15  (Pa.)  Where  a  will  devises  tes>iat..r'« 
homestead  to  his  wife  for  life  and  directs  m: 
the  administrator  then  sell  it  and  divide  tt- 
proceeds  between  testator's  sons,  and  al*  •  di- 
rects the  division  of  the  residue  of  moneys  fr>  m 
a  sale  of  other  real  estate  between  the  *  n- 
and  directs  the  administrator  to  sell  in  arcrd- 
ance  with  the  foregoing,  an  equitable  con.rr- 
sion  of  all  testator  s  real  estate  is  effected.— 
In  re  McClarren's  Estate,  85  A  1119. 

$22  (Pa.)  A  petition  for  the  discharge  of  an 
executor  holding  title  to  converted  real  reutr 
and  a  conveyance  of  part  of  the  same  hrld  t  > 
effect  a  reconversion  from  personalty  into  real- 
ty.—Lincoln  v.  Wakefield,  85  A.  133. 

An  agreement  to  reconvert  personalty  int« 
real  estate  was  not  invalid  because  one  of  tb» 
parties  was  a  married  woman,  and  was  n-t 
joined  by  her  husband,  subsequent  to  Act  Jun- 
3,  1887  (P.  L.  332),  nor  because  the  guardias 
of  a  minor  joined  without  leave  of  court— Id. 

1 22  (Pa.)  A  release  by  the  sons  of  testat.  r 
to  the  executor  does  not  work  a  reconvert!-* 
of  realty  converted  by  power  of  sale  in  :»» 
will,  where  the '  release  merely  waives  the  ap- 
pointment of  an  auditor  and  acknowledges  re- 
ceipt of  the  fund,  and  is  intended  merely  to  sit* 
the  expense  of  distribution  through  the  or- 
phans' court. — In  re  McClarren's  Estate.  85  A 
1119. 

That  the  sons  of  testator  joined  with  the  ex- 
ecutor in  a  deed  of  lands  sold  pursuant  to  * 
power  in  the  will  does  not  work  a  reconver- 
sion of  the  real  estate,  but  deeds  by  the  soot 
alone  work  a  reconversion. — Id. 

Where  a  power  of  sale  in  a  will  works  as 
equitable  conversion  of  realty,  and  the  pro- 
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ceeds  of  sale  are  to  be  divided  between  testa- 
tor's sons,  the  sons  work  a  reconversion  by_  tak- 
ing possession  of  the  land  and  dealing  with  it 
as  real  estate. — Id. 

CONVEYANCES. 

See  Deeds;  Dower,  8  40;  Equity,  §393;  Reg- 
isters of  Deeds;  Religious  Societies,  §8  17, 
18,  20. 

COPY. 

See  Attachment,  I  164;   Evidence,  §§  184,  341. 

CORPORATIONS. 

See  Ranks  and  Ranking;  Carriers;  Charities, 
IS  30,  45;  Courts,  8§  8,  19;  Evidence,  J  157; 
Executors  and  Administrators,  §  225;  Gas; 
HuBband  and  Wife,  §§  11,  162;  Indemnity; 
Insurance;  Judgment,  g  17;  Mandamus,  8 
129 ;  Mortgages,  g  487 ;  Municipal  Corpora- 
tions; Railroads;  Receivers,  §§  154,  197, 
210;  Religious  Societies,  gg  17,  18;  Street 
Railroads ;  Taxation,  gg  166,  371%-397,  868 ; 
Telegraphs  and  Telephones. 

XV.  CAPITAL,   STOCK,  AND  DIVI- 
DENDS. 
(B)   Subscription   to   Stoelc. 

1 89  (N.J.)  Where,  in  an  action  by  an  officer 
of  a  corporation  to  recover  claims  for  salary, 
the  corporation  set  up  as  a  counterclaim  plain- 
tiff's unpaid  subscription  to  its  stock,  the  coun- 
terclaim was  a  sufficient  demand  to  fix  plain- 
tiff's obligation.— Robaon  v.  C.  E.  Fenniman  Co., 
85  A.  356. 

§  90  (N.J.)  An  incorporator  cannot  defeat 
the  collection  of  his  unpaid  subscription  for 
stock  by  showing  that  another  incorporator 
agreed  to  pay  for  the  stock  subscribed  by  him.— 
Kobson  v.  C.  E.  Fenniman  Co.,  85  A.  356. 

Payment  of  a  subscription  to  corporate  stock 
cannot  be  defeated  on  the  ground  that  the  actu- 
al certificates  were  never  delivered  to  the  sub- 
scriber.— Id. 

(C)   line  of  Certificate*. 

$95  (Md.)  The  word  "trustee,"  following  the 
name  of  a  person  to  whom  stock  is  issued,  is 
notice  of  a  trust.— Baltimore  Trust  Co.  v. 
George's  Creek  Coal  &  Iron  Co.,  85  A.  949. 

$99  (N.J.)  Stock  of  a  corporation  may  be 
issued  in  payment  for  work  and  labor  perform- 
ed.— Vineland  Grape  Juice  Co.  v.  Chandler,  85 
A.  213. 

§  109  (Md.)  A  corporation  issuing  stock  in 
the  name  of  an  individual  followed  by  the 
word  "trustee"  may  refuse  to  issue  a  duplicate 
certificate  to  a  receiver  of  his  estate  after  his 
death  until  it  is  determined  that  the  stock  was 
his  property  at  his  death.— Baltimore  Trust 
Co.  v.  George's  Creek  Coal  &  Iron  Co.,  85  A. 
949. 

Where  the  word  "trustee"  follows  the  name 
of  a  person  to  whom  stock  is  issued,  the  cor- 
poration, when  the  receiver  of  the  estate  of 
the  person  who  is  dead  demands  a  duplicate 
certificate,  does  not  have  the  burden  of  prov- 
ing the  beneficiary  in  the  trust,  and  a  mere 
lapse  of  time  of  the  beneficiary  to  claim  the 
stock  or  dividends  raises  no  presumption  of 
personal   ownership. — Id. 

Where  a  corporation  issuing  stock  in  the 
name  of  a  person  as  trustee  retained  all  cash 
and  stock  dividends,  and  none  of  the  avails  of 
the  trust  had  ever  been  in  the  hands  of  the 
stockholder,  the  court  at  the  suit  of  a  receiver 
of  his  estate  appointed  on  the  petition  of  his 
administrator  c.  t  a.  was  without  jurisdiction 
of  a  suit  by  him  to  compel  the  issuance  of  a 
duplicate  certificate  and  the  payment  of  due 
and  unpaid   dividends.— Id. 

S  1 10  (N.J.)  Where  corporation  issued  stock 
to  promoters  in  consideration  of  future  services 


which  were  actually  rendered,  the  corporation 
could  not  repudiate  the  transaction  without 
tendering  the  value  of  the  services. — Vineland 
Grape  Juice  Co.  v.  Chandler,  85  A.  213.  x 

(B)  Interest,  Dividends,  and  New  Stock. 

g  151  (Pa.)  A  stockholder  in  a  corporation 
has  no  legal  title  to  any  interest  in  the  profits 
until  a  dividend  has  been  declared  by  the  direc- 
tors.—In  re  Goetz's  Estate,  85  A.  65. 

g  152  (Pa.)  Profits  of  a  corporation  organiz- 
ed to  take  over  a  testator's  business  could  only 
be  distributed  by  the  directors,  and  not  by  the 
orphans'  court— In  re  Goetz's  Estate,  85  A.  65. 

V.   MEMBERS   AND   STOCKHOLDERS. 

(A)  Rlachts  and   Liabilities  aa  to  Cor- 
poration. 

1 182  (Pa.)  A  shareholder  in  a  corporation 
has  no  distinct  and  individual  title  to  the  prop- 
erty of  the  corporation  nor  any  actual  control 
over  it— In  re  Goetz's  Estate,  85  A.  65. 

(B)  Meetings. 

g  197  (N.J.)  Where  the  president  of  a  corpo- 
ration acquired,  on  execution  sale,  the  stock  of 
a  stockholder  who  had  previously  transferred 
the  stock  to  a  third  person  who  acquired  title, 
the  court  would  restrain  the  president  from  vot- 
ing the  stock.— Flostroy  v.  Wm.  B.  Corby  Coal 
Co.,  85  A.  578. 

IC)   Sains;  or  Defending;  on  Behalf  of  Cor- 
poration. 

g202  (Pa.)  The  sale  of  all  the  stock  by  the 
stockholders  owning  it,  all  reserving  the  right  to 
themselves  as  individuals  to  continue  an  action 
commenced  by  the  corporation,  does  not  deprive 
the  corporation  of  the  right  to  continue  the  ac- 
tion.— Puritan  Coal  Mining  Co.  v.  Pennsylvania 
R.   Co.,  85  A.  426. 

VL   OFFICERS  AND  AGENTS. 
(B)  Authority  and  Functions. 

g298  (N.J.)  A  resolution  by  the  board  of  di- 
rectors of  a  corporation  passed  at  a  meeting 
held  without  formal  call  or  notice  is  valid,  where 
every  member  of  the  board  was  present,  and  it 
was  the  result  of  their  joint  action. — Robson  v. 
C.  E.  Fenniman  Co.,  85  A.  356. 

(O)  Riaruts,   Duties,   and    Liabilities   as   to 
Corporation    and   Its    Members. 

§308  (N.J.)  The  determination  whether  an 
officer  of  a  corporation  is  entitled  to  the  annual 
salary  fixed  for  that  office  after  his  entrance 
thereon  for  the  time  before  it  was  fixed  or  only 
thereafter  is  for  the  court. — Robson  v.  C.  E. 
Fenniman  Co.,  85  A.  356. 

Where  an  officer  of  a  corporation  was  appoint- 
ed and  served  for  a  year,  he  is  entitled  to  the 
yearly  salary  fixed  for  that  office  by  resolution 
passed  some  time  after  the  beginning  of  his  in- 
cumbency.— Id. 

§  308  (Pa.)  Where  a  corporation  was  organ- 
ized to  take  over  and  continue  testator's  busi- 
ness and  one  of  the  executors  acted  as  business 
manager,  compensation  for  his  services  could  only 
be  provided  by  the  board  of  directors  or  trustees 
under  Act  April  29,  1874  (P.  L.  73).— In  re 
Goetz's  Estate,  85  A.  65. 

$310  (Pa.)  Directors  of  a  corporation  are 
liable  as  trustees  for  the  unlawful  distribution 
of  capital  as  dividends.— Cornell  v.  Seddinger, 
85  A.  446. 

Directors  of  a  corporation  held  guilty  of  mis- 
feasance, where  they  accented  a  report  of  the 
treasurer  which  on  its  face  called  for  explana- 
tion and  distributed  dividends  out  of  the  cani- 
tal.-Id. 

Where  the  report  of  a  treasurer  of  a  ship- 
building corporation  on  its  face  showed  glaring 
inflations  and  impairment  of  capital,  but  the 
directors  declared  a  dividend  because  the  report 
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purported  to  show  profits,  they  were  not  excus- 
ed from  liability  for  misfeasance  because  they 
were  not  practical  shipbuilders  and  not  person- 
ally familiar  with  the  processes  of  construc- 
tion.—Id. 

§  3 1 1  (Pa.)  A  director  has  the  unqualified 
right  to  inspect  corporate  books  upon  the  mere 
showing  that  he  is  a  director  and  has  demand- 
ed permission  to  examine  and  been  refused. — 
Machen  v.  Machen  &  Mayer  Electrical  Mfg. 
Co.,  85  A.  100. 

It  is  no  justification  for  refusing  a  director's 
request  to  inspect  books  that  he  had  neglected 
his  duties,  interfered  with  the  corporate  man- 
agement, and  promoted  a  competing  company, 
and  that  he  did  not  allege  wrongdoing  of  de- 
fendants.—Id. 

VXL   CORPORATE  POWERS  AND 
LIABILITIES. 

(A)  Bxtent  and   Exercise  of  Powers  la 
General. 

§  370  (Pa.)  Corporate  powers  are  not  creat- 
ed by  implication  nor  extended  by  construction ; 
and  no  privilege  is  granted,  unless  expressed  in 
plain  words.— In  re  American  Transfer  Co., 
85  A  143. 

IB)  Representation  of  Corporation  bjr  Of- 
Boers    and    Aajents. 

|398  (N.J.)  The  contract  of  a  stockholder, 
made  in  bis  own  name,  is  not  binding  upon  a 
corporation,  the  stock  of  which  he  owns  and 
controls.— Reed  v.  Inhabitants  of  City  of  Tren- 
ton, 85  A  270. 

1 398  (Pa.)  Shareholders  of  a  corporation  have 
no  authority  to  act  as  its  agents  nor  to  con- 
vey or  assign  its  property,  though  all  unite,  un- 
less through  formal  action  they  have  been  made 
its  agents.— Puritan  Coal  Mining  Co.  v.  Pennsyl- 
vania R.  Co.,  85  A.  426. 

1 406  (N.J.)  A  corporation  is  not  bound  by 
the  agreement  of  a  superintendent  not  shown 
to  beJVithin  the  scope  of  his  express  or  implied 
authority  and  not  in  the  course  of  the  compa- 
ny's ordinary  business,  and  not  ratified,  ac- 
quiesced in,  or  knowingly  profited  by. — Hall  v. 
Passaic  Water  Co.,  85  A.  340. 

A  contract  by  a  superintendent  of  a  water 
company  to  furnish  water  to  a  private  consumer 
for  fire  purposes  at  the  regular  rate  charged  for 
water  for  other  purposes  was  not  binding,  in 
the  absence  of  his  authority  to  make  the  con- 
tract, or  proof  of  other  similar  contracts  made 
by  him  and  ratified  by  the  company. — Id. 

§428  (N.J.)  A  corporation  is  not  chargeable 
with  information  casually  obtained  by  a  direc- 
tor when  he  is  not  officially  engaged  for  the 
corporation.— Thomson  v.  Central  Passenger 
Ry.  Co.,  85  A.  201. 

-  Casual  information  to  directors  of  a  contract 
entered  into  by  the  president  of  the  corporation 
without  authority  was  insufficient  to  charge  the 
corporation  with  such  knowledge  as  to  impute 
a  ratification  of  the  contract— Id. 

(D)  Contracts  and  Indebtedness. 

,|  479  (Pa.)  Each  coupon  on  a  bond  protected 
by  a  mortgage  is  a  part  of  the  bond,  and  on 
severance  the  holder  thereof  is  equitably  the 
owner  of  a  proportion  of  the  bond. — Real  Es- 
tate Trust  Co.  of  Philadelphia  v.  Pennsylvania 
Sugar  Refining  Co.,  85  A.  365. 

{481  (Pa.)  Bona  fide  holder  of  coupons  se- 
cured by  a  corporate  mortgage,  who  Is  not  a 
holder  of  the  bonds,  is  entitled  to  a  preference 
on  foreclosure  sale  given  to  arrears  of  interest 
under  the  mortgage.— Real  Estate  Trust  Co.  of 
Philadelphia  v.  Pennsylvania  Sugar  Refining 
Co.,  85  A.  365. 

(F)  Civil  Actions. 

1 52 1  (Pa.)  In  an  action  on  a  verbal  con- 
tract entered  into  by  a  corporation's  president 
with  a  subcontractor  to  erect  brick  work  on  a 
building  of  the  corporation  to  pay  the  subcon- 


tractor an   amount  due  by  the  principal  con 
tractor,  who  had  failed,  and  also  for   the  cox 

Sletion  of  his  work  at  the  contract  price.  «-rj- 
ence  held  to  present  a  case  for  the  jury  — 
Krimmel  v.  S.  R.  Moss  Cigar  Co.,  85  A.  1-VL 
Evidence  held  to  present  a  question  for  u. 
jury  whether  a  receipt  given  by  the  subconrra-- 
tor  and  an  attempt  by  him  to  collect  tbe  mi 
due  from  the  principal  contractor  were  incon- 
sistent with  the  contract  alleged. — Id. 

VIII.   INSOLVENCY  AND  RECEIVERS. 

1 553  (Md.)  A  corporation  is  not  bound  t- 
invest  dividends  due  its  stockholders  or  to  ?" 
interest  thereon,  where  the  stockholders  j-r- 
mit  the  dividends  to  remain  in  the  corporal**  s 
hands,  and  loss  of  interest  arising  from  th* 
neglect  of  the  stockholder  to  claim  divides  • 
does  not  constitute  a  necessity  for  the  ap- 
pointment of  a  receiver  of  the  corporation.— 
Baltimore  Trust  Co.  r.  George's  Creek  Coal  * 
Iron  Co.,  85  A.  049. 

1 563  (Md.)  Where  a  corporation  goes  uu> 
the  hands  of  a  receiver,  a  decree  of  dissolu- 
tion is  a  prerequisite  to  the  recovery  of  an  il- 
legal preference,  under  Code  Pub.  Cit.  Laav 
art  23,  §§  78,  79.— Hughes  v.  Hall,  85  A.  W»l 

i  565  (Pa.)  Where  a  fund  arising  from  tb? 
sale  of  property  of  certain  corporations  wa? 
held  in  trust  to  pay  the  debts  of  the  corpor. 
tion,  account  barred  by  limitations  was  proper- 
ly disallowed.— Reid  v.  Reid,  85  A.  87. 

X.  CONSOLIDATION. 

§  589  (Pa.)  A  statute  authorizing  merger  anc 
consolidation  of  corporations  does  not  in  gen- 
eral extend  the  rights  and  obligations  of  tb*- 
constituents  to  all  of  the  property  of  tbe  con- 
solidated company,  but  only  severally  to  U.* 
property  of  each  company  taken  over  by  ta<- 
consolidated  company. — Punxsutawney  Boruoia 
v.  T.  W.  Phillips  Gas  &  Oil  Co..  85  A.  1003. 

XL  DISSOLUTION  AND  FORFEITURE 
OP  FRANCHISE. 

1 613  (Pa.)  No  appeal  lies  from  an  order  •'. 
the  common  pleas  dissolving  a  corporation,  an-4. 
if  taken,  can  only  be  regarded  as  a  certiorari 
bringing  up  the  record  alone. — Commonwealth  v. 
Tradesmen's  Trust  Co.  of  Philadelphia.  85  A 
363. 

S  621  (Md.)  Under  Code  Pub.  Civ.  Laws.  art. 
23,  §  80,  making  the  directors  of  a  corporaci  -z 
in  process  of  dissolution  trustees,  the  court  fc 
a  suit  against  a  corporation  in  liquidation  t 
compel  it  to  issue  a  duplicate  certificate  <  f 
stock,  may  not  appoint  a  receiver  for  the  cor- 
poration.— Baltimore  Trust  Co.  v.  George'* 
Creek  Coal  &  Iron  Co.,  85  A  949. 

1622  (N.J.Ch.)  A  foreign  corporation  whici 
has  brought  suit  to  wind  up  an  insolvent  cor- 
poration, and  holds  shares  of  stock  in  the  in- 
solvent company,  has  a  standing  to  move  tb* 
Chancery  Court  to  direct  the  domestic  receiver 
to  discontinue  his  attack  on  the  sale  by  a  suit 
in  the  federal  court. — Denver  City  Waterworks 
Go.  v.  American  Waterworks  Co.,  85  A.  82ti. 

By  a  delay  of  nearly  20  years  a  recei\»r 
of  a  corporation  whose  assets  were  sold  in  fore- 
closure and  its  affairs  wound  up  forfeits  all 
right  to  take  affirmative  action  to  have  the 
foreclosure  proceeding  declared  void. — Id. 

|629  (Pa.)  In  proceedings  for  distribution  of 
proceeds  of  sale  of  property  of  a  corporation  un- 
der a  scheme  of  distribution  arranged  by  tb- 
parties,  the  claim  of  a  stockholder,  outlawed 
when  asserted,  was  properly  disallowed.— Bii 
y.  Reid.  85  A.  85. 

XIL  FOREIGN  CORPORATIONS. 

1 636  (R.I.)  The  Legislature  may  limit  and 
restrict  the  operation  in  this  state  of  foreipc 
corporations,  but  cannot  confer  upon  them  pow- 
ers not  conferred  by  the  state  of  their  domicii- 
— Riddell  v.  Rochester  German  Ins.  Co.  of  New 
York,  85  A  273. 
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1640  (B.I.)  A  foreign  corporation  can  exer-l 
else  in  this  state  no  powers  not  conferred  upon 
it  by  its  charter  or  the  laws  of  the  state  of  its 
creation;  and  only  such  of  those  powers  as  are 
not  repugnant  to  the  laws  of  this  state.— Riddell 
v.  Rochester  German  Ins.  Co.  of  New  York,  85 
A.  273. 

§645  (PaO  A  foreign  corporation  having  a 
business  office  and  a  registered  agent  in  the 
state  has  sufficiently  complied  with  the  Consti- 
tution and  Act  April  22,  1874  (P.  L.  108),  as  to 
registration,  though  it  has  not  registered  an  ad- 
ditional agent  or  established  another  place  of 
business  where  it  stored  ores  to  be  smelted  by 
a  furnace  company  under  an  Ohio  contract. — 
Dunbar  Furnace  Co.  v.  Pennsylvania  R.  Co., 
85  A.  106. 

The  law  merely  requires  an  agent  to  be  regis- 
tered by  a  foreign  corporation  for  each  separate 
office  or  place  of  business  established  within  the 
state,  and  the  number  of  places  of  business  is 
determined  by  the  corporation  itself. — Id. 

§  645  (Pa.)  A  foreign  corporation  having  a 
business  office  and  a  registered  agent  in  the 
state  has  complied  with  the  Constitution  and 
Act  April  22,  1874  (P.  L.  108),  as  to  registra- 
tion, though  it  has  not  registered  an  additional 
agent  or  established  another  place  of  business, 
where  it  stored  ores  to  be  smelted  by  a  fur- 
nace company  under  an  Ohio  contract. — Dunbar 
Furnace  Co.  v.  Pennsylvania  R.  Co.,  85  A.  109. 

§654  (Del.)  A  business  which,  by  provision 
of  Rev.  Code  1852,  amended  to  1803,  p.  56  (13 
Del.  Laws,  c.  117),  no  one  can  engage  in  with- 
out first  obtaining  a  license,  cannot  be  conduct- 
ed by  a  foreign  corporation  merely  because  of 
its  doing  the  things  required  by  the  Constitu- 
tion and  statutes  as  a  condition  for  a  foreign 
corporation  doing  any  business  in  the  state.— 
E.  A.  Strout  Co.  v.  Howell,  85  A.  666. 

1 670  (Vt)  Where  a  foreign  corporation  is 
served  by  attachment,  it  is  not  necessary  for 
the  return  to  negative  the  appointment  of  a 
process  agent;  that  mode  of  service  not  being 
primary,  but  only  additional. — Somerville  Lum- 
ber Co.  v.  Mackres,  85  A.  977. 

§  691  (ELI.)  Gen.  Laws  1909,  c  213,  J  9,  con- 
tinuing corporations  in  existence  after  dissolu- 
tion to  prosecute  and  defend  actions,  has  no  ap- 
plication to  foreign  corporations. — Riddell  v. 
Rochester  German  Ins.  Co.  of  New  York,  85  A. 
273 

CORPUS  DELICTI. 

See  Criminal  Law,  §  538. 

CORROBORATION. 

See  Divorce,  g  127. 

COSTS. 

See  Appeal  and  Error,  f|  370,  984;    Insane 
Persons,  |  103. 

XH.  PERSONS,  PROPERTY,  AND 
FUNDS  LIABLE. 

1 96  (Pa.)  Where  a  school  board  acted  under 
a  mistake  of  law  and  not  in  bad  faith  in  re- 
jecting a  bid,  the  costs  of  a  suit  in  equity  to 
compel  acceptance  oi  the  bid  will  be  imposed  on 
the  school  district  and  not  on  the  board  per- 
sonally.— Zimmerman  v.  Miller,  85  A.  871. 

VII.  ON  APPEAL  OB  ERROR.  AND 

ON  NEW  TRIAL   OB  MOTION 

THEREFOR. 

f  230  (N.J.)  Where  the  reversal  was  due  solely 
to  mistakes  of  law  by  the  trial  judge,  the  Court 
of  Errors  and  Appeals  will  not  allow  plaintiff 
costs  in  that  court,  upon  reversing  a  judgment 
for  defendant  and  awarding  a  new  trial,  under 


P.  L.  1910,  p.  211,  re-enacted  by  P.  L.  1911,  p. 
756,  g  1,  entitling  the  successful  party  to  costs, 
unless  the  court  shall  otherwise  order. — Lynch 
v.  Public  Service  Ry.  Co.,  85  A.  343. 

COTENANCY. 

See  Tenancy  in  Common. 


COUNTIES. 


See  Bridges. 


IL  GOVERNMENT  AND  OFFICERS. 

(D)  Officers  and  Agrrnt». 

§  65  (N.J.)  The  provisions  of  P.  L.  1902,  p. 
67,  §  6,  "An  act  to  reduce  the  number  of  mem- 
bers of  boards  of  chosen  freeholders,"  concerning 
the  terms  of  certain  officers,  do  not  apply  to  a 
mere  clerkship  in  a  county  institution;  such 
employment  not  being  an  "office." — Walker  v. 
Board  of  Chosen  Freeholders  of  Essex  County, 
85  A.  166. 

COURTS. 

See  Aliens;  Appeal  and  Error ;  Arrest;  Bank- 
ruptcy, gg  144,  391;  Carriers,  g  34;  Clerks 
of  Courts ;  Constitutional  Law,  f  318 :  Con- 
tempt ;  Corporations,  S  152 ;  Criminal  Law, 
|  90;  Discovery;  Divorce,  {  294;  Executors 
and  Administrators,  §i  327,  507;  Process,  g 
31;  Prohibition;  Receivers,  gg  29,  110; 
Trial,  §§  186-194,  386-404. 

I.  NATURE,  EXTENT,  AND  EXEBCISE 
OF  JURISDICTION  IN   GENERAL. 

8  8  (R.I.)  New  York  Insurance  Law,  g  129, 
relative  to  abatement  of  actions  upon  consolida- 
tion of  corporations,  held  not  an  attempt  to  con- 
trol the  procedure  of  courts  of  other  states,  or 
to  impose  liabilities  upon  persons  or  property 
outside  of  its  jurisdiction,  and  valid. — Riddell  v. 
Rochester  German  Ins.  Co.  of  New  York,  85 
A.  273. 

g  19  (N.J.)  Where  a  New  Jersey  corporation 
licensed  a  defendant  to  manufacture  a  patented 
device  which  the  corporation  owned,  and_  he 
assigned  the  license  to  a  New  York  corporation, 
stockholders  of  the  New  Jersey  corporation  can- 
not file  a  bill  to  set  aside  the  license  as  fraud- 
ulent, the  subject-matter  of  the  suit  being  a 
right  claimed  by  the  New  York  corporation, 
which  right  had  no  situs  in  New  Jersey  which 
would  sustain  the  bill. — Elmendorf  v.  American 
Combustion  Co.,  85  A.  199. 

H.  ESTABLISHMENT,    ORGANIZA- 
TION, AND  PROCEDURE  IN 
GENERAL. 

(C)  Rales  of  Court  and  Conduct  of  Bnal- 

■e». 

g  82  (N.H.y  Even  if  the  rule  of  court  forbid- 
ding the  entry  of  an  action  on  the  docket  un- 
til the  writ  or  petition  is  filed  applies  to  the 
issuance  of  a  scire  facias  to  revive  an  action 
against  a  party's  administrator,  the  court  may 
suspend  the  rule,  and  issue  the  writ  without 
the  filing  of  a  written  petition.— Shea  v.  Starr, 
85  A.  788. 

TV.  COURTS  OF  LIMITED  OR  INFERI- 
OR JURISDICTION. 

§  169  (R.I.)  The  district  court,  under  the 
power  given  it  by  Gen.  Laws  1909l  c  336,  g 
4,  to  order  plaintiff  in  replevin  to  give  further 
bond,  cannot,  after  plaintiff  has  furnished  a 
bond  of  $600,  order  it  to  give  a  further  bond  of 
£1,000;  Its  jurisdiction  being  limited  to  actions 
tor  property  not  exceeding  $500  in  value,  and 
a  bond  of  double  the  value  of  the  property  be- 
ing all  that  can  be  required.— Angell  v.  Sprague, 
85  A.  790. 
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VL   COURTS    OF  APPEIXATB  JURIS- 
DICTION. 

(B)  Courts   of  Particular  States. 

|2I4  (Conn.)  Act  Aug.  29,  1911  (16  Sp. 
Laws,  p.  500),  effective  on  passage  without 
any  saving  clause,  expressly  repealing  Act  April 
17,  1905  (14  Sp.  Laws,  p.  600)  §  10,  giving 
an  appeal  from  the  city  court  of  Hartford  to 
the  superior  court,  held  to  take  from  the  supe- 
rior court  appellate  jurisdiction  of  a  pending 
action  in  which  no  appeal  had  been  taken ;  the 
intent  being  clear  and  Gen.  St.  1902,  i  1,  de- 
claring that  a  repeal  shall  not  affect  any  pend- 
ing action,  having  no  application. — Neilson  v. 
Perkins,  85  A.  686. 

VTH.    CONCURRENT  AND   CONFLICT- 

INO  JURISDICTION,  AND 

COMITY. 

(B)  State  Courts  and  United  States  Courts. 

§489  (Pa.)  Under  Act  of  Congress  April  22, 
1908,  c.  149,  35  Stat.  65,  and  amendment 
April  5,  1910,  c.  143,  36  Stat.  291  (U.  S.  Comp. 
St.  Supp.  1911,  p.  1324),  a  state  court  has 
jurisdiction  of  an  action  by  a  railroad  employe 
for  personal  injuries  on  train  engaged  in  inter- 
state commerce. — Golligher  v.  Pennsylvania  R. 
Co.,  85  A.  129. 

§489  (Pa.)  A  state  court  has  jurisdiction,  in 
the  absence  of  an  order  of  the  Interstate  Com- 
merce Commission,  over  a  suit  by  a  shipper 
of  coal  for  a  departure  by  a  railroad  from  the 
system  adopted  by  it  for  the  equitable  dis- 
tribution of  cars,  resulting  in  unlawful  discrim- 
ination against  plaintiff,  whether  the  cars  are 
intended  for  interstate  or  intrastate  shipments. 
— Puritan  Coal  Mining  Co.  v.  Pennsylvania  R. 
Co.,  85  A.  426. 

Where  Congress  proscribes  a  particular  act 
in  reference  to  interstate  commerce,  which  is 
not  in  itself  an  offense  at  common  law,  juris- 
diction over  it  attaches  to  the  federal  courts.— 
Id. 

Where  an  act  is  an  offense  at  common  law, 
and  is  also  made  one  by  state  statute,  there  is 
concurrent  jurisdiction  of  it  in  the  state  and 
federal  courts,  except  as  other  reasons  may  be 
shown   limiting   the  jurisdiction. — Id. 

When  the  Interstate  Commerce  Commission 
has  by  Its  orders  declared  any  particular  prac- 
tice or  regulation  of  an  interstate  corporation 
unreasonably  discriminating,  the  federal  tribu- 
nals have  exclusive  jurisdiction. — Id. 

§  489  (Pa.)  Interstate  commerce  act  held  not 
to  deprive  state  courts  of  jurisdiction  to  en- 
tertain actions  at  common  law,  or  under  Act 
June  4,  1883  (P.  L.  72),  for  discrimination  re- 
lating to  supply  of  cars  used  in  interstate  com- 
merce.—Walnut  Coal  Co.  v.  Pennsylvania  R. 
Co.,  85  A.  440. 

COVENANTS. 

See  Deeds,  §  145 :  Easements,  §  50 ;  Husband 
and  Wife,§  152;  Insurance,  §  378;  Land- 
lord and  Tenant,  §  130. 

IL   CONSTRUCTION  AND   OPERA. 
TION. 

(D)  Covenants     Running:    with    the    land. 

§73  (N.J.)  An  assignee  of  a  mortgage  is  not 
bound  by  a  covenant  of  the  vendor-mortgagee 
to  fill  the  land  conveyed,  where,  after  time  for 
full  performance  and  breach  of  the  covenant, 
the  vendor  and  the  owner  of  the  equity  of  re- 
demption agreed  to  a  waiver  of  damages  and 
extension  of  time  for  performance. — Peterson 
v.  Reid,  85  A.  250. 

COVERTURE. 

See  Husband  and  Wife. 


CREDITORS. 

See  Assignments  for  Benefit  of  Creditor! ; 
Bankruptcy ;  Dower,  §  49 ;  Executors  and 
Administrators,  §§  205-269 ;  Fraudulent  Con- 
veyances; Insane  Persons,  §§  62,  71;  Sob- 
rogation  ;    Tender. 

CRIMINAL  CONVERSATION. 

See  Husband  and  Wife,  §§  325-335. 

CRIMINAL  LAW. 

See  Abortion ;  Adultery ;  Bigamy ;  Conspiracy. 
|§  23-51 ;  Embezzlement ;  Grand  Jury :  Hom- 
icide; Indictment  and  Information;  Injunc- 
tion, §  105;  Intoxicating  Liquors,  ff  61,  24V 
Judgment,  §  648;  Jury;  Justices  of  tie 
Peace,  §  30;  Municipal  Corporations,  §§  174, 
642;    Perjury;    Supersedeas;    Witne 


I.  NATURE  AND  ELEMENTS  OF 

CRIME  AND  DEFENSES  HI 

GENERAL. 

§  25  (N.J.  Sup.)  The  general  principle  that  tie 
intent  of  an  act  determines  the  legal  character 
of  its  consequences  though  they  operate  upon 
a  different  person  from  the  one  intended,  ap- 
plies to  statutory  as  well  as  common-law  crimes. 
—State  v.  Gallagher,  85  A  207. 

§27  (Conn.)  The  term  "misdemeanor"  is  de- 
scriptive of  a  crime  not  so  grievous  as  a  felony. 
— Pimara  v.  Garner,  85  A.  670. 

"High  crimes  and  misdemeanors'*  arc  the 
more  serious  or  aggravated  misdemeanors  wbici 
are  not  equal  in  guilt  to  a  felony. — Id. 

XV.  JURISDICTION. 

§  90  (N.J.Sup.)  Recorders  in  boroughs  dst* 
no  jurisdiction  of  proceedings  for  violation  of 
the  sanitary  code  of  the  board  of  health,  and 
the  fact  that  the  recorder  is  a  justice  of  ft* 
peace  is  immaterial  where  he  does  not  assume 
to  act  in  such  capacity.— Streeter  v.  Board  of 
Health  of  Borough  of  vineland,  85  A.  1029. 

X.  EVIDENCE. 

(A)  Judicial     Notice,     Presumptions,     aaa 

Burden  of   Proof. 

f  308  (Del.Gen.Sess.)  Every  person  accused  of 
crime  is  presumed  to  be  innocent  until  proven 
guilty  beyond  a  reasonable  doubt. — State  t. 
Brown,  85  A.  797. 

(B)  Facts  1st  Issue  and  Relevant  to  Issues, 

and  Res  Gestae. 

§358  (Vt)  Refusal   to  permit  witness  who 

testified  that  defendant  and  a  woman  were  it 
another  place  at  the  time  of  the  alleged  adul- 
tery to  also  testify  as  to  what  they  were  the* 
doing  held  error.— State  v.  Snyder,  85  A.  8S4. 

(C)  Other   Offenses,  and  Character  of  Ac- 

cused. 

§369  (Del.Super.)  Proof  of  distinct  offerors 
is  admissible  to  rebut  an  inference  of  mistake. 
want  of  guilty  knowledge,  lawful  purpose,  or 
innocent  intent.— Efller  v.  State,  85  A.  731. 

In  a  prosecution  for  conspiracy  to  steal.  Mi 
that  admission  of  testimony  of  a  witness  to 
the  effect  that  three  months  after  the  oTeree 
charged  he  had  been  robbed  by  defendant  in  the 
same  way  was  error. — Id. 

To  prove  identity  by  defendant's  partidpatios 
in  another  offense,  there  must  be  some  conn-^- 
tion  between  the  two  offenses,  an1  it  is  net 
sufficient  that  they  are  similar  offenses  con- 
mi  tti'd   by   him. — Id. 

§  369  (Del.Gen.Sess.)  The  prosecution  cannot 
prove  the  commission  of  other  and  distinct  of- 
fenses, though  of  the  same  kind  with  that 
charged,  for  the  purpose  of  proving  the  oc* 
charged,  or  of  rendering  it  more  probable  that 
accused  committed  the  offense  for  which  he  is 
on  trial.— State  v.  Brown,  85  A.  797. 
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{  369  (NJ.Sup.)  On  a  trial  for  an  assault  on 
E.  with  intent  to  kill  E.,  proof  of  defendant's 
intention  to  kill  G.  is  relevant  and  not  evi- 
dence of  a  distinct  offense.— State  v.  Gallagher, 
85  A.  207. 

§371  (Del-Gen.Sess.)  Where  criminal  intent  is 
a  material  element  of  the  offense  charged,  and 
accused's  intent  becomes  an  issue  at  the  trial, 

Sroof  of  other  similar  offenses,  within  reasonab- 
le limits,  is  admissible  to  throw  light  on  his 
intention.— State  v.  Brown,  85  A.  797. 

Where  criminal  intent  need  not  be  specifically 
proved,  or  is  necessarily  established  by  proof 
of  the  commission  of  the  act,  evidence  of  the 
perpetration  or  attempted  perpetration  of  simi- 
lar offenses  is  inadmissible. — Id. 

Evidence  of  similar  offenses  is  admissible,  on 
a  trial  for  abortion,  to  show  criminal  intent, 
which  is  an  essential  element. — Id. 

On  a  trial  for  abortion,  evidence  of  similar 
offenses  can  be  considered  by  the  jury  only  when 
satisfied  from  the  other  evidence  that  accused 
committed  the  acts  charged,  and  then  only  on 
the  question  of  his  intent  in  so  committing 
them. — Id. 

1381  (Del.Gen.Sess.)  Testimony  as  to  accus- 
eds good  character  should  be  considered  as  oth- 
er evidence  tending  to  prove  his  innocence,  and 
should  be  given  such  weight  as  under  the  cir- 
cumstances of  the  cases  it  is  reasonably  entitled 
to.— State  v.  Brown,  85  A.  797. 

(E)  Beat   and    Secondary    and   Demonstra- 

tive Evidence. 

§400  (Del.Gen.Sess.)  Defendant,  after  show- 
ing prosecuting  witness  a  paper  for  identifica- 
tion of  her  signature  only,  was  not  entitled  to 
embody  any  part  of  the  contents  of  the  paper 
in  a  question  as  to  whether  the  witness  made 
an  affidavit  containing  the  matters  stated;  the 
paper  being  the  best  evidence  of  its  contents. — 
State  v.  Johnson,  85  A.  883. 

(F)  Admissions,    Declarations,    and    Hear- 

say. 

{{419,420  (R.I.)  The  testimony  of  a  witness 
as  to  statements  made  by  a  person  not  a  wit- 
ness is  hearsay.— State  v.  Grills,  85  A.  281. 


(K)   Confessions. 

{  538  (N. J.)  Crimes  Act,  {  107,  providing  that 
in  no  case  shall  the  plea  of  guilty  to  murder 
be  received,  does  not  prevent  a  conviction  on 
a  voluntary  confession  by  the  defendant,  even 
if  uncorroborated,  provided  the  corpus  delicti 
be  proven.— State  v.  Kwiatkowski,  85  A.  209. 

The  only  limitation  upon  the  use  as  evidence 
against  him  of  a  prisoner's  confession  of  mur- 
der, voluntarily  made,  is  the  want  of  proof  of 
the  corpus  delicti. — Id. 

(M)  Weiarht  and  Sufficiency. 

{553  (Del.Gen.Sess.)  The  jury  should  recon- 
cile conflicts  in  the  evidence,  if  they  can,  and 
accept  the  testimony  of  those  witnesses  who 
they  think,  under  all  the  facts,  are  most  enti- 
tled to  credit,  and  should  reject  the  testimony 
of  those  whom  they  think  unworthy  of  belief. — 
State  v.  Brown,  85  A.  797. 

In  determining  the  credibility  of  witnesses, 
the  jury  may  consider  their  bearing  on  the 
stand,  their  apparent  fairness,  their  interest,  if 
any,  their  intelligence  and  opportunity  of  know- 
ing the  facts,  and  any  other  facts  disclosed  by 
the  evidence  which  indicate  their  reliability  or 
unreliability.— Id. 

§561  (Del.Gen.Sess.)  A  "reasonable  doubt," 
which  will  justify  an  acquittal,  is  not  a  mere 
imaginary  doubt  of  accused's  guilt,  but  is  such 
a  substantial  doubt  naturally  arising  out  of  the 
relevant  evidence  as  intelligent  and  impartial 
men  may  reasonably  entertain  after  a  careful 
consideration  thereof.— State  v.  Brown,  85  A. 
797. 


(561  (N.J.)  Though  good  reputation  of  ac- 
cused may  not  prevail  against  a  belief  that  he 
committed  the  crime  charged,  the  jury  may 
consider  the  good  reputation,  which  may  be 
sufficient  to  raise  a  reasonable  doubt  and  so 
lead  to  an  acquittal.— State  v.  Thome,  85  A. 
452. 

XIL   TRIAX. 
(O  Reception  of  Evidence. 

{ 670  (V t)  The  exclusion  of  questions  for 
want  of  materiality  was  proper,  where  no  state- 
ment was  made  of  what  was  expected  of  the 
witness,  and  nothing  appeared  to  indicate  ma- 
teriality.—State  v.  Gushing,  85  A.  770. 

§681  (Vt.)  Exclusion  of  question  asked  an 
alleged  eyewitness  on  cross-examination  as  to 
where  defendant  was  at  a  certain  time  held 
proper,  where  it  did  not  clearly  appear  that 
the  time  inquired  about  was  the  time  of  the  of- 
fense.—State  r.  Snyder,  85  A.  984. 

(E)  Arguments    and    Conduct    of   Counsel. 

{ 729  (Vt)  In  a  prosecution  for  adultery, 
where  the  accused  did  not  testify,  but  the  wo- 
man did,  a  statement  of  the  state's  attorney,  "In 
the  terrible  disaster  of  the  Titanic  *  *  •  the 
cry  was,  'The  woman  first,'  and  in  this  case  a 
like  fact  stands  out  in  favor  of  the  respondent ; 
the  cry  was  'Woman  first,'  and  the  woman  took 
the  stand" — was  susceptible  of  the  construction 
that  it  was  a  comment  on  defendant's  failure 
to  take  the  stand,  but  being  ambiguous,  and  any 
intent  to  so  comment  being  disclaimed,  was  not 
reversible  error.— State  v.  Neiburg,  85  A.  769. 

{730  (Del.Gen.Sess.)  Comment  by  the  At- 
torney General  on  defendant's  failure  to  deny 
a  fact,  though  in  violation  of  Rev.  Code  1852, 
amended  to  1893,  p.  798  (19  Del.  Laws,  c. 
777)  {  1,  held  cured  by  its  withdrawal  by  the 
attorney  and  by  the  court's  instructions  to  the 
jury  not  to  consider  it,  and  that  such  failure 
should  not  influence  them  in  reaching  their 
verdict— State  v.  Johnson,  85  A.  883. 

(G)  Necessity.    Requisites,   and    Sufficiency 
of  Instructions. 

{  785  (N.J.)  An  instruction  held  proper  com- 
ment and  argument  on  the  conflicting  testimony 
of  prosecutrix  and  accused. — State  v.  Thome, 
85  A.  452. 

(H)  Requests    for    Instructions. 

{834  (R.I.)  A  requested  instruction  is  prop- 
erly modified,  by  calling  the  attention  of  the  jury 
to  the  testimony  which  must  be  considered  in 
making  application  of  the  principle  of  law  in 
the  instruction.— State  v.  Grills,  85  A.  281. 

XIV.   JUDGMENT,   SENTENCE,   AND 
FINAX   COMMITMENT. 

{  982  (Me.)  After  judgment  and  sentence,  the 
court  cannot  relieve  the  convict  from  its  execu- 
tion, indefinitely  postpone  execution,  commute 
the  punishment,  exempt  the  prisoner  from  it 
in  whole  or  in  part,  or  in  any  way  cancel  the 
sentence,  since  that  would  be  the  exercise  of 
the  power  of  pardon  vested  exclusively  in  the 
Governor.— State  v.   Sturgis,   85  A.  474. 

(991  (Me.)  Rev.  St  c.  136,  {  5,  providing 
that,  where  a  convict  is  sentenced  to  jail,  he 
may,  in  addition,  be  sentenced  to  other  punish- 
ment provided  by  law,  where  he  cannot  be  re- 
ceived at  the  jail  to  which  he  was  sentenced, 
or  if  he  becomes  incorrigible  or  unsafe,  held 
special  and  limited  in  its  operation,  and  not 
authorizing  alternative  sentences  generally. — 
Stn  te  v.  Sturgis,  85  A.  474. 

Under  Rev.  St.  c.  22,  §  2,  as  amended  by 
Laws  1909,  c.  231,  prescribing  the  punishment 
for  the  maintenance  of  a  liquor  nuisance,  and 
Rev.  St.  c.  136,  8{  1.  9,  relating  to  the  form  of 
sentence  and  authorizing  the  court  to  require  a 
recognizance  to  keep  the  peace,  held,  that  a  sen- 
tence   providing    for    the    cancellation    of    the 
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imprisonment  part  thereof  by  payment  of  the 
fine  was  void  because  in  the  alternative,  80 
that  a  recognizance  given  in  compliance  there- 
with was  not  enforceable. — Id. 

f  992  (Md.)  Where  the  verdict  in  a  prosecu- 
tion for  unlawfully  selling  intoxicants  was  a 
general  verdict,  it  was  error  to  render  a  judg- 
ment as  for  the  commission  of  a  second  offense 
by  imposing  an  increased  fine. — Goeller  v.  State, 
86  A.  954. 

§  995  (Me.)  A  sentence  must  be  definite  and 
certain  and  not  dependent  on  any  contingency 
or  condition,  and,  in  the  absence  of  statute,  a 
sentence  in  the  alternative  is  bad  for  uncer- 
tainty.—State  v.  Sturgis,  85  A.  474. 

§  1001  (Me.)  After  defendant  had  been  sen- 
tenced for  the  illegal  keeping  of  intoxicating 
liquors,  the  taking  of  a  recognizance  condition- 
ed that  he  should  not  violate  the  prohibitory 
liquor  laws  for  two  years,  and  thereby  sus- 
pending execution  of  sentence,  was  unauthoriz- 
ed, and  the  recognizance  void.— State  v.  Tal- 
berth,  85  A.  296. 

|  1001  (Me.)  The  court  may  temporarily  sus- 
pend the  execution  of  its  sentence  pending  re- 
view, and  also  in  cases  where  cumulative  sen- 
tences are  imposed,  and  perhaps  in  some  cases 
on  extreme  necessity  or  emergency.— State  v. 
Sturgis,  85  A  474. 

XV.  APPEAL  AND  ERROR.  AND 
CERTIORARI. 

(A)  Form    of    Remedy,    Jurisdiction,    sad 
Rlg-ht   of  Review. 

{1015  (N.J.Sup.)  A  writ  of  certiorari,  bring- 
ing up  two  convictions  in  separate  proceed- 
ings for  separate  violations  of  municipal  regula- 
tions, is  multifarious.— Istvan  v.  Naar,  85  A. 
1012. 

<B)  Presentation  and  Reservation  In  Low- 
er Court  of  Grounds  of  Review. 

f  1043  (N.J.)  The  Supreme  Court  is  not  bound 
to  consider  an  objection  upon  any  other  ground 
than  that  brought  to  the  attention  of  the  trial 
court.— State  v.  MacRae,  85  A.  455. 

§  1050  (N.H.)  Where  no  exception  is  taken 
to  the  form  of  a  complaint,  its  sufficiency  in 
that  respect  must  be  assumed. — State  v.  Nor- 
mand,  85  A.  899. 

(D)  Record   and   Proceedings  Not   In  Rec- 
ord. 

|  1 105  (N.J.)  Where  a  writ  of  error  from  a 
conviction  does  not  certify  that  "the  entire 
record  of  the  proceedings  had  upon  the  trial"  is 
sent  up,  as  required  by  P.  L.  1898,  p.  915,  § 
136,  providing  for  a  determination  upon  the 
record  below,  the  appellant  is  confined  to  a 
strict  writ  of  error.— State  v.  MacRae,  85  A 
455. 

1 1 1 1 1  (N.J.Sup.)  Where  after  conviction  the 
record  shows  that  the  judgment  and  sentence 
were  regularly  postponed,  a  contention  that  the 
sentence  when  imposed  was  a  new  judgment 
cannot  prevail  on  error,  as  the  record  imports 
verity.— State  v.  Gehrmann,  85  A.   1018. 

§1120  (N.J.)  Objection  to  the  state's  offer 
of  the  copy  of  the  divorce  decree  in  another  state 
as  to  the  form  thereof  cannot  be  considered, 
where  defendant  does  not  bring  up  such  docu- 
ment—State v.  MacRae,  85  A.  455. 

(B)   Assignment   of   Errors   and   Briefs. 

i  1 129  (N.J.)  Criminal  Procedure  Act  (P.  L. 
1898,  p.  915)  {  136,  extending  the  right  of  re- 
view beyond  errors  assigned  on  the  record,  or 
on  bills  of  exception,  does  not  supersede  review 
on  assignments  of  error,  nor  require  plaintiff  in 
error  to  relinquish  any  of  the  advantages  of 
such  a  review. — State  v.  Merkle,  85  A.  330. 

A  review  may  be  had  under  a  single  writ  of 
error  both  for  errors  properly  assigned  upon 
the  record  or  bills  of  exceptions,  and  for  mat- 


ters in  the  record  disclosing  manifest  wrong  r. 
plaintiff  in  error,  from  the  conduct  of  the  trU. 
—Id. 

{1129  (N.J.)  A  general  exception  to  tb> 
charge  is  unavailable  to  question  the  correctne-- 
of  a  part  unless  error  has  been  assigned  <.i 
such  part— State  v.  Thome,  85  A.  452. 

(G)  Review. 

|  1 149  (N.J.)  The  denial  of  a  motion  to  qux<i 
an  indictment  being  a  matter  of  discretion,  i' 
not  reviewable  on  error  assigned  on  a  bill  ■-'■ 
exceptions. — State  v.  Merkle,  85  A.  330. 

8  1 149  (N.J.Sup.)  An  order  quashing  indict- 
ments is  discretionary  and  not  subject  to  re- 
view by  certiorari  where  it  is  not  apparent  tti: 
the  judicial  discretion  has  been  abused. — Sutt 
v.  Potter,  85  A.  216. 

{1153  (Vt)  Where  no  abuse  of  discretk: 
was  shown,  the  court's  action  in  allowing  i 
state's  attorney  to  ask  a  leading  question  tv-jj. 
not  be  disturbed  on  appeal. — State  v.  Snyd<: 
85  A  984. 

(1158  (N.J.)  The  finding  of  the  trial  emir, 
that  a  defendant's  confession  was  volnntari.r 
made  will  not  be  reversed  if  there  be  any  Ks». 
evidence  to  support  it — State  v.  Kwiatkowat. 
85  A.  209. 

{1170  (N.J.)  Where  the  official  character  of 
a  document  was  a  relevant  circumstance,  tbr 
refusal  to  admit  it  in  evidence  was  not  rendered 
harmless  by  the  admission  of  oral  testimony  a? 
to  the  same  facts.— State  v.  Merkle,  85  A.  S»l 

{  1 170'/2  (B.I.)  Alleged  error  in  overruling  is 
objection  to  a  question  propounded  to  a  witD*-** 
was  not  prejudicial,  where  the  witness  appar- 
ently did  not  understand  the  question  and  garr 
a  meaningless  answer. — State  v.  Grills.  S5  A 
281. 

{  1 172  (N.J.)  Where  the  evidence  showed  that 
prosecutrix  and  accused  had  made  statement" 
connecting  with  their  testimony,  an  instrmni, 
that  proof  of  such  statements  had  been  admit 
ted  to  test  their  credibility  was  not  prejudice 
to  accused.— State  v.  Thome,  85  A.  452. 

(H)  Determination     and      Dtsposttlstm     •( 
Cause. 

{1186  (N.J.)  Conceding  the  right  to  revie* 
the  denial  of  a  motion  to  quash  an  indictrwn 
for  soliciting  a  bribe  under  Criminal  Procedurr 
Act  (P.  L.  1898,  p.  915)  {  136,  the  judgmeat 
will  not  be  reversed  where  defendant  was  n-<- 
prejudiced  by  the  ruling  in  maintaining;  his  de- 
fense on  the  merits. — State  v.  Merkle.  85  A 
330. 

XVH.  PUNISHMENT    AMD    PREVEN- 
TION OF  CRIME. 

{  1208  (Conn.)  Under  Gen.  St  1902,  |   152* 

which,  after  prescribing  the  punishment  to: 
"high  crimes  and  misdemeanors"  in  state  pris- 
on, provides  that  for  "any  other  offense  at  com- 
mon law,"  the  offender  shall  be  imprisoned  in 
jail  not  more  than  one  year,  the  latter  provi- 
sion has  reference  to  petty  or  simple  uusdemeu- 
ors.— Fimara  v.  Garner,  85  A.  670. 

CROPS. 

See  Agriculture;    Bankruptcy,  {  268. 

CROSS-EXAMINATION. 

See  Witnesses,  ({  267-288,  350,  372,  387. 

CROSSINGS. 

See  Railroads,  {{  333-350. 

CURTESY. 

(  12  (Vt)  The  right  of  a  husband  in  one-third 
of  his  wife's  realty,  of  which  they  were  seised 
in  her  right  at  the  time  of  her  death,  given  by 
P.  S.  2934  (Acts  1896,  No.  44,  |  15),  in  lien  of 
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curtesy,  la  subject  to  be  defeated  by  sale  for 
payment  of  debts  and  expenses  of  administra- 
tion.—In  re  Bidgood's  Estate,  86  A.  6. 

CUSTODIA  LEGIS. 

See  Insane  Persons,  §  59. 

CUSTODY. 

Of  child,  see  Divorce,  g  294. 

CUSTOMS  AND  USAGES. 

g  17  (Me.)  Evidence  of  custom  held  incompe- 
tent to  vary  the  terms  of  an  insurance  agent's 
unambiguous  employment  contracts  so  as  to  en- 
title him  to  commissions  on  renewal  premiums 
contrary  to  such  contracts.— Gooding  v.  North- 
western Mut.  life  Ins.  Co.,  85  A.  391. 

DAMAGES. 

See  Action  on  the  Case ;  Appeal  and  Error,  £§ 
843,  978,  1004,  1068;  Carriers,  §§  19,  105, 
201 ;  Eminent  Domain,  §§  122,  126,  166,  182 ; 
False  Imprisonment,  f  36;  Fraud,  §  59; 
Husband  and  Wife,  gj  333,  334:  Judgment,  i 
713 ;  Landlord  and  Tenant  g  180 ;  Libel  and 
Slander,  §  114 ;  Malicious  Prosecution,  §§  67, 
69 ;  Municipal  Corporations,  §  392 ;  Naviga- 
ble Waters,  §  39;  New  Trial,  g  76;  Release, 
§  29 ;  Trial,  g§  114,  256 ;  Trover  and  Conver- 
sion, g  47;   Waters  and  Water  Courses,  |  76. 

HI.   GROUNDS   AND   SUBJECTS   OF 
COMPENSATORY   DAMAGES. 

<A)  Direct     or     Remote,     Contingent,     or 
Prospective  Consequence*  or  Losses. 

1 38  (Pa.)  For  permanent  disability  plaintiff 
can  recover  for  the  loss  of  earning  power  dur- 
ing the  remainder  of  his  life. — Reitler  v.  Penn- 
sylvania R.  Co.,  85  A.  1000, 

|  40  (Conn.)  Where  defendant  refused  to  rec- 
ognize plaintiff's  interest  in  a  contract  to  share 
the  cost  and  profits  to  be  derived  from  real  es- 
tate, plaintiff's  measure  of  damages  was  the 
reasonable  compensation  for  the  loss  sustained, 
to  be  determined  by  proof  of  past  profits,  and 
such  as  might  be  reasonably  expected  to  accrue 
in   the  future.— Maguire  v.  Kiesel,  85  A.  689. 

i  45  (Me.)  Owner  who  had  paid  contractor 
according  to  architect's  certificates  held  entitled 
to  recover  outstanding  lien  claims  on  the  prop- 
erty for  labor  and  materials  which  he  was  re- 
quired to  pay.— L'Union  Musicale  v.  Chevalier, 
86  A.  52. 

Owner  held  entitled  to  recover  from  con- 
tractor his  necessary  expenditures  in  repairing 
and  strengthening  the  part  of  the  building  con- 
structed by  the  contractor.— Id. 

V.   EXEMPLARY   DAMAGES. 

f  87  (Vt.)  Exemplary  damages  do  not  go  to 
the  right  of  recovery,  bnt  only  to  the  amount 
of  recovery  in  the  discretion  of  the  jury. — Miller 
v.  Pearce,  85  A.  620. 

g  94  (Me.)  Recovery  of  $708.15  for  willful 
and  malicious  suspension  of  plaintiff's  horse  by 
race  track  judges  held  not  excessive ;  the  ac- 
tual damage  being  at  least  $50.— Carleton  v. 
Fletcher,  85  A.  395. 

VI.   MEASURE    OF   DAMAGES. 
(A)   Injuries  to  the  Person. 

|  100  (Pa.)  Where  the  loss  of  .future  earn- 
ing power  is  anticipated  in  a  verdict,  it  should 
be  the  present  worth  of  his  future  loss  of 
earnings  during  his  life  expectancy. — Reitler  v. 
Pennsylvania  R.  Co.,  85  A.  1000. 

Where  there  is  a  partial  loss  of  earning  pow- 
er, the  jury  should  determine  the  number  of 
years  it  is  likely  to  continue,  and  then  find  its 
present  worth. — Id. 


(O)    Breach  of  Contract. 

g  124  (Vt.)  Plaintiff's  failure  to  do  something 
according  to  the  contract  having  been  because 
he  was  prevented  by  defendant's  noncompliance 
with  the  contract,  defendant  cannot  have  its 
loss  therefrom  applied  in  reduction  of  plaintiff's 
claim  for  services  before  he  was  obliged  by  de- 
fendant's default  to  abandon  the  contract— Bo- 
ville  v.  Dalton  Paper  Mills,  85  A.  623. 

Where  plaintiff's  contract  was  an  entire  one 
by  which  he  was  to  deliver  wood  at  defendant's 
mill,  and  he  was  compelled  by  defendant's  de- 
fault to  abandon  it,  his  claim  for  work  perform- 
ed may  not  be  reduced  by  the  increase  in  the 
cost  to  defendant  of  getting  the  wood  to  the 
mill  because  of  the  manner  in  which  plaintiff 
had  delivered  it  at  a  stream. — Id. 

VTL  INADEQUATE    AND    EXCESSIVE 
DAMAGES. 

g  132  (Me.)  Where  a  woman  earning  $1,400  a 
year  was  injured  in  her  foot  and  anile,  as  the 
result  of  which  her  earning  capacity  was  reduc- 
ed, and  her  injuries  were  probably  permanent, 
and  caused  her  severe  suffering  and  large  ex- 
pense, a  verdict  of  $4,830  was  not  excessive. — 
Kodick  v.  Maine  Cent.  R.  Co.,  85  A.  41. 

i  132  (Me.)  A  verdict  of  $1,494  in  an  action 
for  personal  injuries  held  not  excessive  where 
the   thumb   and   forefinger   of   the    right   hand 
were  lost,  and  blood  poisoning  caused  several ' 
months'  illness.— Hill  v.  Libbey,  85  A.  487. 

VIIL  PLEADING,  EVIDENCE,  AND 

ASSESSMENT. 

(B)  Evidence. 

g  176  (Conn.)  In  an  action  for  breach  of  con- 
tract to  divide  profits  to  be  derived  from  a  real 
estate  transaction,  evidence  of  past  profits  held 
admissible  as  bearing  on  the  profits  reasonably 
expected  in  the  future. — Maguire  v.  Kiesel,  85 
A  689. 

(O  Proceeding's  for  Assessment. 

_g  197  (Pa.)  A  judgment  for  want  of  a  suffi- 
cient affidavit  of  defense  in  replevin,  author- 
ized by  Act  April  19,  1901  (P.  L.  89)  §  5,  mere- 
ly determines  the  title  to  the  property  in  dis- 
pute, and  plaintiff  must  resort  to  a  writ  of  in- 
quiry for  the  assessment  of  damages. — Westing- 
house  Air  Brake  Co.  v.  Harris,  85  A.  78. 

g208  (Md.)  Evidence  held  to  authorize  sub- 
mission of  the  permanency  of  personal  injuries 
to  the  jury.— Agricultural  &  Mechanical  Ass'n 
of  Washington  County  v.  Gray,  85  A.  291. 

g  208  (Md.)  In  an  action  for  personal  injuries 
from  a  defective  highway,  held,  on  (he  evidence, 
that  whether  plaintiff's  injuries  were  perma- 
nent and  calculated  to  disable  her  from  engag- 
ing in  employment  for  which  she  would  have  oth- 
erwise been  qualified  was  for  the  jury. — Board 
of  Com'rs  of  Howard  County  v.  Pindell,  85  *.. 
1041. 

{ 216  (Pa.)  la  an  action  for  injuries  to  a 
servant,  it  was  proper  for  the  court  to  direct 
the  jury  that  the  measure  of  damages  was  the 
present  worth  of  plaintiff's  future  earnings. — 
O'Brien  v.  Pennsylvania  Coal  Co.,  85  A.  130. 

Defendant  could  not  complain  of  an  instruc- 
tion that  the  jury  should  not  consider  a  claim 
of  plaintiff's  counsel  that  the  capitalization  of 
plaintiff's  future  earnings  should  be  from  $5,- 
000  to  $6,000.— Id. 

§216  (Pa.)  Instruction  as  to  measure  of 
damages  authorizing  recovery  for  what  plain- 
tiff is  likely  to  earn  during  the  remainder  of 
his  life  is  erroneous,  as  his  recovery  depends 
on  whether  he  is  permanently  disabled,  or  only 
partially  so. — Reitler  v.  Pennsylvania  R  Co., 
85  A.  1000. 

DAMS. 

See  Waters  and  Water  Courses,  g  160. 
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DEATH. 

See  Appeal  and  Error,  f  1050;  Attachment,  | 
272;  Carriers,  |  317 ;  Divorce,  |  167 ;  Elec- 
tricity, §i  16,  19 ;  Evidence.  §§  266,  472,  474 ; 
Landlord  and  Tenant,  §  169:  Limitation  of 
Actions,  i  127 ;    Master  and  Servant,  $8265, 


288:     Street  Railroads,  gg  114,  117 
§§  133,  140;   Witnesses,  |{  236,  248. 


ial, 


II.   ACTIONS  FOB  CAUSING  DEATH. 
(A)   RlKht  of  Action  and  Defense*. 

1 9  (R.I.)  Gen.  Laws  1909,  c.  283,  g  14,  giv- 
ing a  right  of  action  for  death  from  wrongful 
act,  being  in  derogation  of  the  common  law, 
confers  only  such  rights  as  may  be  consistent 
with  a  strict  construction  of  its  language.— 
Carrigan  v.  Cole,  85  A.  934. 

1 30  (R.I.)  An  action  for  death  by  wrongful 
act,  brought  under  Gen.  Laws  1909,  c  283,  f 
14,  authorizing  such  action  against  the  person 
or  corporation  which  would  have  been  liable 
had  death  not  resulted,  will  not  survive  the 
death  of  the  wrongdoer. — Carrigan  v.  Cole,  85 
A.  934. 

IB)   Jurisdiction,  Tease,  and  Limitations. 

i  38  (N.J.)  The  one-year  limitation  in  ac- 
tions for  death  in  General  Railroad  Law,  $ 
,58,  is  superseded  by  Death  Act,  by  which  ac- 
tions for  death  may  be  brought  at  any  time 
within  two  years.— Eld  ridge  v.  Philadelphia  & 
R,  R  Co.,  85  A.  179. 

DEBTOR  AND  CREDITOR. 

See  Assignments  for  Benefit  of  Creditors; 
Bankruptcy;  Dower,  |  49;  Executors  and 
Administrators,  §§  205-269 ;  Fraudulent  Con- 
veyances ;    Subrogation ;    Tender. 

DECEDENTS. 

See  Descent  and  Distribution, 

DECEIT. 

See  False  Pretenses;    Fraud. 

DECLARATION. 

See  Pleading,  it  18,  34,  51-67,  94. 

DECLARATIONS. 

See  Evidence,  If  266-313. 

DEDICATION. 

See  Appeal  and  Error,  i  1108. 

I.  NATURE  AND  REQUISITES. 

§33  (N.J.)  Atlantic  City,  as  trustee  for  the 

fiublic,  has  a  right  to  accept  a  dedication  of 
ands  for  a  public  street,  granted  by  deed  from 
the  owner  of  the  fee.— Jarman  v.  Freeman,  85 
A.  184. 

JX  OPERATION  AND  EFFECT. 

f  53  (N J.)  When  a  city  accepts  a  dedication 
of  lands  for  a  street,  the  private  right  of  way 
therein  of  an  abutting  owner  becomes  merged 
in  the  public  easement,  or  is  suspended  there- 
by.—Jarman  t.  Freeman,  85  A  184. 

DEEDS. 

See  Acknowledgment ;  Boundaries,  §  36 ;  Cove- 
nants ;  Dedication,  f  33 ;  Dower,  §  49 ; 
Ejectment,  ff  90,  95 ;  Equity,  g  393 ;  Mort- 
gages; Quieting  Title,  I  44;  Registers  of 
Deeds;  Religious  Societies,  If  17,  18,  20; 
Tenancy  in  Common,  §  43 ;  Waters  and  Wa- 
ter Courses,  §  166. 


HX  CONSTRUCTION  AND  OPERA- 
TION. 
(A)   General  Hales  of  CsutrmeHss. 

|  100  (ELI.)  A  deed  should  be  construed  with 
reference,  not  only  to  the  words  themsehn. 
but  to  the  circumstances  surrounding  the  par- 
ties at  and  before  the  execution  and  delivery  of 
the  deed.— Cram  v.  Chase,  85  A.  642. 

(ES)  Conditions  and  Hes.trletlo.ma. 

|  145  (R.I.)  "Condition"  and  "covenant,"  u 
used  in  deeds,  defined  and  distinguished. — Per- 
kins v.  Kirby,  85  A.  648. 

TV.  PLEADING  AND  EVIDENCE. 

|  196  (N.J.)  Evidence,  in  a  suit  by  an  admin- 
istrator to  set  aside  the  transfer  to  defendant-. 
as  made  while  intestate  was  incompetent,  aud 
by  the  undue  influence  of  the  grantee,  held  nit 
to  show  that  the  grantee  occupied  a  dominsxi 
position  with  relation  to  the  intestate,  so  as  u 
shift  the  burden  of  proof  from  plaintiff  u 
defendant— Wain  v.  Meirs,  85  A.  200. 

DE  FACTO  OFFICERS. 

See  Officers,  |  104. 

DEFAULT. 

See  Judgment,  If  17,  102-173. 

DEGREES. 

See  Homicide,  I  282. 

DELAY. 

See  Carriers,  {{  91,  97-106,  149%,  201 :   Coo- 
tracts,  |  270;    Telegraphs  and  Telephones. 

DELEGATION  OF  POWER. 

See  Constitutional  Law,  ff  56-63 ;  Taxation,  f 
28. 

DELIVERY. 

See  Carriers,  f  87;   Sales,  ff  79,  88,  181,  3C 

DEMAND. 

See  Bills  and  Notes,  f  396;    Replevin,  f  11: 

Specific    Performance,    §    105 ;     Trover   and 
Conversion,  f  9. 

DEMONSTRATIVE  EVIDENCE 

See  Evidence,  ff  194,  197. 

DEMURRER. 

See  Equity,  {  220;   Pleading,  ff  190,  217,  40G. 

DENTISTS. 

See  Physicians  and  Surgeons,  f  18. 

DEPOSIT. 

See  Banks  and  Banking,  ff  119-154; 
dement,  f  9;   Gifts,  f  49. 


Embrs- 


DEPOSITIONS. 


See  Appeal  and  Error,  ff  1053,  1064 ;   Divorce. 
f  137;    Trial,  f  234. 

f  95  (Conn.)  Where  defendant  introduced 
parts  of  a  deposition  taken  in  his  behalf,  plax- 
tiff  was  entitled  to  introduce  other  parts  whics 
were  relevant  and  competent. — Walter  v.  Sprr- 
ry,  85  A.  739. 

A  party  offering  in  evidence  a  deposition  tak- 
en in  his  behalf  must  present  the  entire  deposi- 
tion, so  far  as  competent  and  pertinent  to  the 
issues  involved.— Id. 

f  101  (Vt)  Defendants,  contesting  a  claim  of 
trespass  on  the  ground  of  a  license  from  the 
plaintiff,  which  the  plaintiff  denies,  are  n»: 
"claiming  under"  the  plaintiff,  within  the 
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Ins  of  P.  S.  1630,  and  cannot  use  a  deposition 
taken  at  hi*  request.— Lee  v.  Follensby,  85  A. 
91S. 

g  107  (R.I.)  Defendant  could  not  object  to 
portions  of  a  deposition  covered  by  questions 
which  were  not  objected  to  upon  the  taking  of 
the  deposition,  though  his  counsel  was  aware 
of  the  defense  to  which  the  testimony  objected 
was  pertinent— Ralph  v.  Taylor,  85  A.  941. 

DEPOSITS  IN  COURT. 

See  Subrogation. 

DESCENT  AND  DISTRIBUTION. 

See  Adoption;  Bastards,  85  100,  102;  Curte- 
sy; Executors  and  Administrators;  Taxation, 
gg  868,  879. 

X.  NATURE  AMD  COURSE  IN  GEN- 
ERAL. 

g  5  (Me.)  The  disposition  of  the  personal 
property  of  an  intestate,  wherever  situated, 
is  governed  by  the  law  of  his  domicile. — Holmes 
v.   Adams,  85  A.  492. 

$6  (Me.)  The  statutes  In  force  at  the  time 
of  one's  death  govern  the  disposition  of  his 
estate. — Holmes  v.  Adams,  85  A.  492. 

XI.  PERSONS   ENTITLED   AND   THEIR 
RESPECTIVE  SHARES. 

(A)  Heirs  and  Next  of  Kin. 

i  45  (Pa.)  While  a  testator's  intention  should 
prevail  as  to  that  part  of  his  estate  disposed  of 
by  will,  it  does  not  alter  the  course  of  inherit- 
ance or  the  character  of  that  part  of  the  estate 
which  passes  under  the  intestate  law.— In  re 
Heed's  Estate,  85  A.  138. 

(B)   Surviving-  Husband  or  'Wife. 

|  53  (Me.)  Pub.  Laws  1897,  c.  221,  as  amend- 
ed by  Pub.  Laws  1903,  c.  160,  relating  to  a  wid- 
ow's rights  in  the  personal  estate  of  her  husband, 
held  not  an  amendment  of  Pub.  Laws  1895,  c 
157,  which  enlarged  a  widow's  distributive 
rights  in  the  real  estate  of  her  husband  from 
a  life  estate  to  a  fee,  but  an  act  to  bring  the 
distribution  of  personal  property  in  harmony 
with  ths  descent  of  real  estate;  and,  as  found 
in  Rev.  St.  1903,  c.  77,  8  13,  a  statute  of  de- 
scent, to  extend  only  to  personal  estate;  and 
hence  that  a  widow  for  whom  no  provision  was 
made  by  will  took  one-half  of  the  real  estate  in 
fee.— Cheney  v.  Cheney,  85  A.  387. 

HI.   RIGHTS   AND  LIABILITIES   OF 
HEIRS  AND  DISTRIBUTEES. 

<A)   Nat  are    and    Entablinhment    of   Michta 
In   General. 

|  7 1  (Me.)  One  claiming  a  share  of  the  per- 
sonal property  of  one  dying  domiciled  in  Nevada 
has  no  remedy  in  this  state  until  he  has  ob- 
tained a  decree  in  his  favor  in  the  probate 
court  in  that  state.— Holmes  v.  Adams,  85  A 
492. 

(O   Debts  of  Intestate  and  Incumbrance* 
on   Property. 

|  130  (Pa.)  Where  an  instrument  to  continue 
a  lien  against  a  decedent's  estate,  under  Act 
June  14,  1901  (P.  L.  562),  fails  to  comply  with 
a  statutory  requirement  on  which  the  right  to 
continue  the  lien  depends,  the  court  may  de- 
clare it  void  and  strike  the  instrument  from  the 
record. — Green  v.  Green,  85  A.  70. 

A  copy  of  an  alleged  covenant  to  continue  a 
lien  on  certain  real  property  held  self-sustaining 
and  sufficient,  within  Act  June  14,  1901  (P.  L. 
562).-Id. 

DILIGENCE. 

See  Carriers,  H  104,  106;    Equity,  8  82. 


DIRECTING  VERDICT. 

See  Trial,  g§  139,  143,  420. 

DIRECTORS. 

See  Corporations,  ff  152,  298-311,  428. 

DISCHARGE. 

See  Accord  and  Satisfaction ;  •  Bankruptcy,  gg 
391-136;  Principal  and  Surety,  I  108;  Re- 
ceivers, f  60. 

DISCOVERY. 

L  IN  EQUITY. 

g  8  (N.J.)  A  prayer  for  discovery  in  a  bill  in 
equity,  to  give  jurisdiction  in  a  suit  otherwise 
cognizable  at  law,  is  not  sufficient,  if  it  is  not 
in  aid  of  the  facts  necessary  to  establish  com- 
plainant's case. — Franklin  Tp.  v.  Jones,  85  A. 

8  8  (N.J.)  A  discovery  prayed  for  by  the  bill 
will  not  give  jurisdiction  to  a  court  of  equity 
where  it  relates  solely  to  matters  of  defense, 
and  is  not  matter  sought  for  in  aid  of  the 
facts  necessary  to  establish  complainant's  case. 
—Franklin  Tp.  v.  Crane,  85  A  408;  Same  v. 
Trammell,    Id.    411. 

8  20  (N.J.)  Discovery  alone  will  not  sustain 
a  bill  for  an  accounting.— Franklin  Tp.  v. 
Crane,  85  A.  408;   Same  v.  Trammell,  Id.  411. 

g 23  (N. J.Ch.)  Wherever  letters  or  papers  are 
evidential  in  a  cause  and  relevant,  and  are  in 
the  possession  of  either  party,  the  court  of 
equity  has  the  inherent  power  to  order  the  pro- 
duction of  such  papers  for  inspection  by  the 
other  party. — Singer  Mfg.  Co.  v.  Bowne,  85 
A.  449. 

DISCRETION  OF  COURT. 

See  Appeal  and  Error,  Jg  966-984 ;  Criminal 
Law,  88  1149,  1153 ;  Evidence,  88  271,  359 ; 
Mandamus,  8  7;  Receivers,  8  198;  Specific 
Performance,  g  8;  Trial,  88  59,  207;  Wit- 
nesses, 88  260,  267,  388. 

DISCRIMINATION. 

See  Carriers,  88  19,  32,  201. 

DISMISSAL  AND  NONSUIT. 

See  Appeal  and  Error,  88  105,  781-801;  Car- 
riers, 8  320;  Contracts,  6  352;  Street  Rail- 
roads, 8  117 ;   Wills,  g  365. 

DISORDERLY  CONDUCT. 

See  Breach  of  the  Peace. 

DISSOLUTION. 

See  Attachment,  8  272;  Corporations,  gg  613- 
629,  691;    Injunction,  g  176. 

DISTRIBUTION. 

See  Corporations,  g  629 ;  Descent  and  Distribu- 
tion; Executors  and  Administrators,  gg  288- 
318. 

DISTRICTS. 

See  Schools  and  School  Districts. 

DIVIDENDS. 

See  Corporations,  gg  310,  553. 

DIVORCE. 

See  Appeal  and  Error,  g  1050. 

HI.  DEFENSES. 

g  54  (DeLSuper.)  A  wife,  who  is  sued  for  di- 
vorce for  adultery,  may  not  interpose  as  a  de- 
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tense  the  husband's  guilt  of  extreme  cruelty.— 
Bancroft  v.  Bancroft,  85  A.  561. 

IV.  JURISDICTION,   PROCEEDINGS, 
AND    RELIEF. 

(B)  Parties,  Process,  and  Incidental   Pro- 
ceedings. 

{79  (N.J.Ch.)  Where  notice  of  an  order  for 
publication  stated  that  the  suit  was  brought  to 
obtain  an  absolute  divorce  for  desertion,  but  the 
suit  was  brought  for  an  absolute  divorce  for 
adultery,  the  notice  of  the  order  was  not  pub- 
lished as  required  by  P.  L.  1907,  p.  474,  in  not 
stating  the  ground  of  the  suit.— Scott  v.  Scott, 
85  A.  1022. 

(C)  Pleading. 

i  99  (Bel.Super.)  An  answer  in  a  suit  for  di- 
vorce for  adultery,  which  alleges  the  commis- 
sion of  adultery  by  plaintiff,  held  insufficient, 
and  will  be  stricken  out  on  motion. — Bancroft 
v.  Bancroft,  85  A.  561. 

Where  a  wife  is  sued  for  divorce  on  the 
ground  of  her  adultery,  the  answer  alleging  the 
adultery  of  the  husband  must  Bet  forth  the  de- 
fense with  the  same  particularity  and  specifica- 
tion as  is  required  in  a  libel  for  divorce. — Id. 

An  answer,  in  a  suit  by  a  husband  for  divorce 
on  the  ground  of  the  adultery  of  his  wife,  which 
alleges  that  the  husband  at  divers  times  during 
a  period  of  about  three  years'  committed  adul- 
tery with  two  women  named  at  a  place  named, 
is  bad,  because  too  broad  as  to  time.— Id 

(D)  Evidence. 

§  109  (N.J.Ch.1  In  an  action  for  divorce  for 
adultery,  the  wife,  who  admitted  adultery,  but 
set  up  condonation,  had  the  burden  of  proving 
it.— Redding  v.  Redding,  85  A.  712. 

|  115  (Del.Super.)  In  a  suit  by  a  husband  for 
divorce  for  the  adultery  of  the  wife,  and  for 
the  establishment  of  the  illegitimacy  of  a  child 
of  the  wife,  nonaccess  of  the  husband  with  the 
wife  during  the  period  of  gestation  may  be 
proved.— Bancroft   v.   Bancroft,  85  A.   561. 

|  125  (DeLSuper.)  24  Del.  Laws,  c.  221,  {  20, 
prohibiting  a  divorce  unless  cause  is  shown  by 
affirmative  proof  aside  from  any  admissions,  a 
confession  may  be  proved  after  evidence  tend- 
ing to  establish  the  charge  has  been  introduced. 
—Bancroft  v.  Bancroft,  85  A.  561. 

In  a  suit  by  a  husband  for  a  divorce  for  the 
adultery  of  the  wife,  and  for  a  decree  establish- 
ing the  illegitimacy  of  a  child  of  the  wife,  ad- 
missions of  the  wife's  adultery  cannot  be  ex- 
cluded merely  because  they  tend  to  prove  the  il- 
legitimacy of  the  child.— Id. 

1 127  (KJ.Ch.)  The  rule  that  a  divorce  will 
not  be  granted  on  the  uncorroborated  testimony 
of  the  plaintiff  applies  not  only  to  the  cause  for 
divorce  but  to  every  necessary  element  in  the 
proofs.— Williams  v.  Williams,  85  A.  611. 

Where  complainant  relied  on  a  letter  alleged 
to  have  been  written  by  her  husband  to  her 
solicitor,  it  was  necessary  that  her  evidence  that 
the  letter  was  in  the  handwriting  of  her  hus- 
band be  corroborated. — Id. 

§  135  (N.J.Ch.)  Evidence,  in  a  husband's  ac- 
tion for  divorce  where  the  wife  admitted  the 
adultery  charged  and  set  up  condonation,  held 
sufficient  to  affirmatively  establish  such  de- 
fense.—Redding  v.  Redding,  85  A.  712. 

{ 137  (DeLSuper.)  Under  24  Del.  Laws,  c. 
221,  f  18,  as  amended  by  25  Del.  Laws,  c.  213, 
§  5,  providing  that  bearings  and  trials  in  di- 
vorce cases  shall  be  before  the  court,  the  court, 
in  a  suit  for  divorce,  may  issue  commissions  to 
take  testimony  of  nonresident  witnesses. — Ban- 
croft v.  Bancroft,  85  A.  561. 

(F)  Jadarment  or  Decree. 

|  167  (N.J.Ch.)  Equity  will  not  open  a  final 
decree  of  divorce  after  the  spouse  that  obtain- 
ed it  is  dead ;  but,  where  the  decree  was  obtain- 
ed fraudulently,  the  defrauded  spouse  may  sue 
to  enforce  any  civil  right  notwithstanding  that 


the  decree,  if  honest,  would  be  a  complete  bar.- 
Givernaud  v.  Givemaud,  85  A.  830. 

A  bill  of  review  to  set  aside  a  fraudulent  di- 
vorce after  the  death  of  the  other  spouse,  whith 
states  that  the  object  was  to  prevent  the  bar 
of  limitations  from  interfering  with  the  colli:- 
Hon  of  a  judgment  rendered  40  year*  before, 
will  be  held  good  as  a  bill  to  collect  toe  jadg- 
ment — Id. 

Where  a  wife  obtained  a  limited  divorce  in 
France  charging  adultery,  and  got  a  jodgmect 
against  the  husband,  and  he  came  to  America, 
got  an  absolute  divorce,  and  had  many  relative 
living  in  the  vicinity  of  his  first  wife,  during 
which  time  she  refused  to  have  anything  to  do 
with  him,  she  cannot  recover  on  the  jodgmec: 
40  years  after,  and  after  his  death,  ciainvm 
that  she  did  not  know  of  the  absolute  divorce. 
—Id. 

VI.   CUSTODY  AND   SUPPORT    OF 
CHILDREN. 

§  294  (N.J.Ch.)  The  court  has  no  jurisdiction 
over  the  custody  of  a  child,  where  the  di wri- 
ts not  granted.— Redding  v.  Redding,  85  A.  712. 

DOCKETS. 

See  Trial,  |  9. 

DOCUMENTS. 

See  Evidence,  ff  341-882. 


DONATIONS. 


See  Gifts. 


DOWER. 

See  Curtesy ;  Wills,  f  782. 

I.  NATURE  AND   REQUISITES. 

I  4  (Me.)  Pub.  Laws  1895,  c.  157,  amending 
Rev.  St  1883,  c.  75,  §  1,  and  by  section  1,  par. 
1,  and  sections  3  and  4  establishing  the  rights 
of  a  widow  or  widower  in  the  estates  of  the 
deceased  spouse,  was  a  substitute  for  the  old 
provision  for  dower  as  at  common  law,  and  en- 
larged the  widow's  estate  from  a  life  estate  to 
one  in  fee ;  but  thereunder  she  took  as  wM>», 
and  not  as  heir. — Cheney  v.  Cheney,  85  A.  3S7. 

II.  INCHOATE  INTEREST. 
(B)  Bar,  Release,  or  Porfelfar*. 

1 49  (N.J.)  When  a  husband  conveyed  land  tu 
his  wife  through  an  intermediary,  and  the  wife 
joined  in  the  deed  to  the  intermediary,  ahe  tost 
her  inchoate  right  of  dower  and  took  an  es- 
tate in  fee  simple,  subject  to  the  right  of  a 
judgment  creditor  to  have  the  couTeyaw* 
treated  as  void  as  against  his  debt. — Campbell 
v.   Weber,  85  A.  225. 

DRAMSHOPS. 

See  Intoxicating  Liquors. 

DRUGGISTS. 

§  9  (Me.)  A  party  who  negligently  fills  a  pre- 
scription is  liable  for  resulting  injuries,  though 
he  is  not  a  registered  druggist. — Coughlin  v. 
Bradbury,  85  A.  294. 

Party  undertaking  to  fill  a  prescription,  bnt 
failing  to  distribute  the  phenaeetin  in  equal 
amount  in  each  powder,  held  negligent,  and  lia- 
ble for  injuries  from  child  receiving  an  overdose 
of  phenaeetin  as  a  result  thereof. — Id. 

A  mother  held  not  negligent  in  administer- 
ing, without  consulting  a  physician,  a  powder 
negligently  compounded  by  defendant  from  pre- 
scription calling  for  a  certain  mixture  of  phe- 
naeetin and  sugar  of  milk,  where  she  bad  pre- 
viously administered  with  favorable  results  a 
medicine  compounded  from  the  same  prescrip- 
tion.—Id. 
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DRUNKARDS. 

See  Carriers,  §|  866,  883. 

DRY  TRUST. 

See  Trusts,  |  136. 

DUES. 

See  Insurance,  f  719. 

DUPLICITY. 

See  Pleading,  |  217. 

EASEMENTS. 

See  Adverse  Possession, j  8;  Appeal  and  Error, 
§  855;  Dedication;  Eminent  Domain,  5  10; 
Municipal  Corporations,  I  382;  Railroads,  | 
82;   Trial,  f  330. 

X.  CREATION.  EXISTENCE,  AND 
TERMINATION. 

§  2  (Md.)  A  party  cannot  have  an  easement 
In  bis  own  land.— Stewart  v.  May,  85  A.  957. 

II.  EXTENT  OF  RIGHT,  USE,  AND 
OBSTRUCTION. 

S  43  (H.I.)  The  extent  of  an  implied  or  sec- 
ondary easement  depends  upon  the  purpose  and 
extent  of  the  grant  of  the  primary  easement.— 
Cram  v.  Chase,  85  A.  642. 

f  50  (Pa.)  A  right  of  way  grant  expressed  in 
general  terms  includes  any  reasonable  use  to 
which  the  right  of  way  may  be  put— Bowers  v. 
Myers,  85  A.  860. 

In  the  absence  of  any  covenant  restricting 
the  use  of  an  alley  between  two  dwelling  hous- 
es, the  owner  of  one  may  use  it  for  the  passage 
of  horses  and  vehicles,  as  well  as  for  foot  pas- 
sengers, if  he  does  not  interfere  with  its  use  by 
the  owner  of  the  adjoining  property.— Id. 

§  58  (Pa.)  The  owner  of  a  dominent  estate 
held  entitled  to  restrain  the  building  of  a  curb 
which  would  prevent  the  use  of  an  alley  over 
the  servient  estate  as  a  driveway.— Bowers  v. 
Myers,  85  A.  860. 

8  69  (Conn.)  In  an  action  for  damages  for 
obstructing  a  right  of  way  claimed  over  a  lane 
adjoining  plaintiff's  property,  the  will  under 
which  plaintiff  claimed  his  land  was  properly 
admitted  in  evidence. — Raughtigan  v.  Norwich 
Nickel  &  Brass  Co.,  85  A.  517. 

In  an  action  for  damages  for  obstructing  a 
rigbt  of  way  over  an  adjoining  land,  in  which 
a  deed  essential  to  the  chain  of  title  which  was 
executed  by  an  administrator  de  bonis  non 
was  admitted,  probate  records  showing  his  ac- 
counts and  receipt  of  the  purchase  price  held  ad- 
missible in  evidence.— Id. 

EJECTION. 

See  Carriers,  ||  356-383. 

EJECTMENT. 

See  Adverse  Possession,  i  44;  Equity,  |  47; 
Evidence,  {  158;   Judgment,  if  707,  743. 

X.  RIGHT  Of  ACTION  AND  DE- 

FEN8E8. 

1 6  (N.J.)  The  title  and  right  to  possession 
of  a  tonne),  under  the  surface  of  land  which  a 
party  other  than  the  owner  of  the  surface 
claims  to  have  acquired  by  adverse  posses- 
sion, should  be  determined  by  an  action  of 
ejectment,  and  not  by  a  suit  in  equity. — Con- 
diet  v.  Erie  R.  Co.,  85  A.  612. 

i  9  (Md.)  A  plaintiff  in  ejectment  must  re- 
cover on  the  strength  of  his  own  title,  and  must 
show  a  legal  title  and  a  right  to  possession  not 


barred  by  limitations.— Joseph  v.  Bonaparte,  85 

A   plaintiff   in   ejectment,   who   deduces  title- 
from  a  patent  granted  by  the  state,  and  who 
proves  bis  right  of  possession,  is  entitled  to  re- 
cover.— Id. 

i  9  (N.J.)  Ejectment  will  lie  to  recover  land 
for  highway  purposes  against  the  owner  of  the 
fee. — Board  of  Chosen  Freeholders  of  Camden 
County  v.  Sharpless,  85  A.  222. 

.§  10  (Md.)  Plaintiff  in  ejectment,  who  shows 
a  good  title  by  adverse  possession,  is  entitled 
to  recover.— Joseph  v.  Bonaparte,  85  A.  962. 

m.  PLEADING  AND  EVIDENCE 

1 90  (Md.)  In  ejectment  a  copy  of  a  deed  not 
tending  in  the  remotest  degree  to  show  title  in 
plaintiff  is  properly  excluded.— Joseph  v.  Bona- 
parte, 85  A.  962. 

A  plaintiff  in  ejectment,  who  fails  to  establish 
a  good  legal  title,  may  not  inquire  into  the 
character  of  the  title  of  defendant,  and  evidence 
relating  thereto  is  properly  excluded. — Id. 

§  95  (Md.)  Where  in  ejectment  defendant  ad- 
mitted the  dates  of  a  deed,  and  a  decree  of 
foreclosure  under  which  the  deed  was  execut- 
ed, it  was  not  necessary  to  show  the  dates  by 
the  introduction  of  the  deed.— Joseph  v.  Bona- 
parte, 85  A.  962. 

IV.   TRIAL,  JUDGMENT,  ENFORCE- 
MENT OF  JUDGMENT,  AND 
REVIEW. 

$  1 15  (N.J.)  Under  Ejectment  Act,  {  19,  de- 
fendants held  not  entitled  to  object  to  so  much 
of  a  judgment  for  plaintiff  as  covered  the  part 
of  the  locus  in  quo  not  embraced  in  the  plea. — 
Board  of  Chosen  Freeholders  of  Camden  County 
v.  Sharpless,  85  A.  222. 

ELECTION. 

See  Wills,  5  792. 

ELECTION  OF  REMEDIES. 

See  Pleading,  |  369. 

ELECTIONS. 

See  Certiorari,  $  68;    Intoxicating  Liquors,   I 
35  ;    Statutes,  §  95 ;    United  States. 

L   RIGHT  OF  gUFFRAGE  AND  REGU- 
LATION THEREOF  IN   GENERAL. 

t  I  (N.J.)  The  right  to  vote  is  not  a  natural 
inherent  right,  but  is  the  creation  of  Constitu- 
tions and  statutes. — Carpenter  v.  Cornish,  85 
A.  240. 

TV.   QUALIFICATIONS   OF  VOTERS. 

jj  63  (NJT.)  Const  art.  4,  §§  2,  3,  provide  that 
senators  and  members  of  assembly  shall  be 
elected  by  the  legal  voters,  and  legal  voters  are 
the  male  citizens  who,  by  article  2,  are  given  a 
vote  for  officers  elected  by  the  people. — Carpen- 
ter v.  Cornish,  85  A.  240. 

Women  are  not  entitled  to  vote  for  officers, 
delegates,  presidential  electors,  or  upon  ques- 
tions referred  to  the  people. — Id. 

VL  NOMINATIONS  AND  PRIMARY 
ELECTIONS. 

g  154  (Pa.)  Where  a  party  is  entitled  to  three 
representatives,  and  there  are  four  candidates, 
and  the  nomination  of  three  has  priority  over 
the  fourth  in  point  of  time,  the  burden  is  on 
the  fourth  to  show  invalidity  of  the  nomination 
of  the  other  candidates. — In  re  Brown's  Nomi- 
nation Papers,  85  A.  872.  , 

f  154  (Pa.)  Proceeding  in  the  common  pleas 
to  determine  legality  of  nomination  papers  is 
not  appealable. — In  re  Washington  Party  Nom- 
inations, 85  A.  873. 
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TO.  BALLOTS. 

§  192  (R.I.)  In  an  election  in  which  printed 
■ballots  were  used,  two  of  which  happened  to 
be  blank  on  the  face,  but  with  the  oificial  in- 
dorsement on  the  back,  one  with  "yes"  written 
on  the  face  and  the  other  so  written  on  the 
back  by  the  voter,  should  not  have  been  count- 
ed, under  Gen.  Laws  1909,  c.  11,  |g  24,  46.— 
Rice  v.  Town  Council  of  Town  of  Westerly,  85 
A.  553. 

f  194  (R.I.)  Under  Gen.  Laws  1909,  c.  11,  § 
46,  prohibiting  identification  marks,  and  pro- 
viding that  lines  crossing  at  any  angle  shall  be 
a  valid  voting  mark,  ballots  containing  a  proper 
X  will  not  be  disregarded  because  it  appeared 
to  have  been  retraced,  or  faint  lines  were  drawn 
from  the  top  of  one  line  to  the  top  of  another. 
—Rice  v.  Town  Council  of  Town  of  Westerly, 
85  A.  553. 

Under  Gen.  Laws  1909.  c  11,  f  46,  ballots 
marked  with  two  lines  which  practically  form  a 
Y  should  be  counted. — Id. 

Ballots  marked  with  a  cross  in  two  places 
other  than  the  proper  voting  square  should  be 
disregarded  under  Gen.  Laws  1909,  c.  11,  f  46. 
—Id. 

Under  Gen.  Laws  1909.  c.  11,  {{  41,  46,  bal- 
lots marked  with  ink  should  be  disregarded. 
—Id. 

Where  it  appeared  that  it  was  not  caused  by 
inadvertence  ballots  marked  with  four  lines 
which  crossed  at  the  center  like  an  asterisk 
should  be  disregarded  under  Gen.  Laws  1909, 
c  11,  i  46.-Id. 

Where  a  question  was  submitted  by  ballots 
which  were  marked  "Yes"  and  "No,"  a  ballot 
on  which  the  "Yes"  had  been  marked  through, 
and  the  proper  voting  mark  had  been  placed  in 
the  "No  square,  must  be  disregarded  because 
of   the  identification   mark.— Id. 

IX.   COUNT  OF  VOTES.  RETURNS, 
AND  CANVASS. 

i  237  (Me.)  A  candidate  who  did  not  receive 
a  plurality  of  all  the  votes  cast  is  not  elected, 
although  his  opponent  was  not  properly  nom- 
inated, and,  his  opponent  not  being  ineligible  to 
the  office,  the  votes  cast  for  him  are  effectual 
so  as  to  prevent  the  election  of  the  candidate. — 
Heald  v.  Payson,  85  A.  576. 

X.  CONTESTS. 

§271  (N.J.Sup.)  Under  Election  Act,  f  159, 
authorizing  a  recount,  a  candidate  is  given  a 
right  to  a  recount  to  arrive  at  a  correct  result, 
but  not  to  detect  fraud  or  crime,  which  may  be 
incidentally  disclosed. — In  re  Van  Noort,  85  A 
813 

Where  a  petition  for  a  recount  of  election  re- 
turns was  based  on  mere  conjecture,  and  made 
after  a  partial  recount  had  resulted  in  the  in- 
cumbent's favor,  a  recount  could  not  be  allow- 
ed ;  the  Detitioner  not  having  "reason  to  believe" 
an  error  had  changed  the  result  of  such  election, 
as  the  words  quoted  are  used  in  Election  Act,  f 
159.— Id. 

8273  (Me.)  Under  Rev.  St.  c.  6,  §5  70,  73, 
providing  for  the  contest  of  elections,  and  that 
the  officer  found  to  be  duly  elected  shall  be,  by 
the  court,  inducted  into  office,  one,  not  him- 
self elected,  cannot  demand  the  ouster  of  one 
in  possession  of  the  office,  though  his  nomina- 
tion was  illegal.— Heald  v.  Payson,  85  A.  576. 

1 278  (N.J.Sup.)  Election  Act,  |  159,  limiting 
the  time  within  which  a  candidate  may  present 
his  petition  for  a  recount  to  10  days  after  the 
election,  is  mandatory.— In  re  Van  Noort,  85 
A  813. 

Where,  under  authority  of  Election  Act,  { 
159.  authorizing  a  recount  on  application  made 
within  10  days,  the  court  granted  an  applica- 
tion for  a  partial  recount,  it  had  no  power, 
more  than  10  days  after  the  election,  to  grant 
a  recount  of  the  vote  of  the  entire  county,  re- 
gardless of  whether  the  second  application  was 
a  new  or  an  amended  petition.— id. 


ELECTRICITY. 

See  Eminent  Domain,  |  10. 

I  16  (Md.)  One  permitting  its  electric  lift: 
wires,  heavily  charged,  to  remain  detached  frv- 
its  support  and  hanging  so  as  to  touch  a  set- 
ter at  the  side  of  a  street,  from  Saturday  una! 
Wednesday,  is  guilty  of  negligence  and  lialrf 
for  death  caused  by  electric  shock  on  Wednes- 
day.—State  v.  Crisfield  Ice  Mfg.  Co.,  85  A 
615. 

A  boy  11%  years  old,  who  picked  np  as 
electric  light  wire,  before  the  lights  were  turned 
on,  and  who  was  warned  by  two  passers-by  '3 
put  it  down  or  he  would  be  killed  when  :L» 
lights  would  be  turned  on,  and  who  held  tb<»  fj> 
until  the  lights  were  turned  on,  when  be  re- 
ceived a  fatal  shock,  held  guilty  of  contributor; 
netrl  igence. — I  d. 

1 19  (Md.)  Whether  a  boy  11%  years  o!i 
killed  by  electric  shock  by  coming  in  coats  " 
with  a  broken  electric  light  wire,  was  guilt;  U 
contributory  negligence,  held  for  the  Zatj  — 
State  v.  Crisfield  Ice  Mfg.  Co.,  85  A.  61  i 

g  19  (Pa.)  In  an  action  for  death  of  a  brj 
burned  by  a  broken  live  wire,  where  there  m 
no  evidence  as  to  the  cause  of  the  break  nor 
how  long  the  broken  wire  lay  upon  the  srroond, 
no  recovery  for  plaintiff  can  be  bad. — Kahn  v. 
Kittanning  Electric  Light  Co.,  85  A.  1117. 

EMBEZZLEMENT. 

(9  (R.I.)  Where  a  depositor  directed  the 
banker  to  set  aside  $600  of  his  deposit  aas 
transmit  the  same  to  a  bank  in  a  foreign  coua- 
try,  and  the  banker  entered  in  the  passbook  ti* 
withdrawal  of  $000,  and  made  an  entry  of  tk* 
amount  of  the  balance,  the  amount  withdraw* 
was  a  special  deposit,  and  where  the  banker  fail- 
ed to  transmit  the  same,  but  appropriated  it 
to  his  own  use,  he  was  guilty  of  embenlem«iL 
—State  v.  Grills,  85  A.  281. 

{  38  (R.I.)  On  trial  for  embezzlement  of  mos- 
ey intrusted  to  defendant  for  transmission  to  a 
foreign  bank,  it  was  not  error  to  permit  tb» 
prosecutor  to  be  asked  if  he  knew  whether  de- 
fendant ever  sent  the  money. — State  v.  Urili*. 
85  A  281. 

§  39  (N.J.)  On  a  trial  for  the  fraudulent  era- 
version  by  an  attorney  of  $30  paid  to  him  t.-r 
the  fee  for  filing  a  certificate  extending  the 
corporate  existence  of  a  company,  the  exclu- 
sion of  evidence  that  the  company  had  new 
paid  the  attorney  an  agreed  fee  of  $75  for  his 
services  was  error. — State  v.  Strasser,  83  A. 
227. 

Ml  (R.L)  A  receipt  given  by  defendant  in  a 
prosecution  for  embezzlement  of  money  intrust- 
ed to  him  by  prosecutor,  was  admissible,  thouch 
the  receipt  ran  to  prosecutor's  son,  and  to  that 
extent  did  not  correspond  with  the  indictmpDt. 
especially  where  accused  testified  that  he  made 
a  mistake  in  writing  the  receipt.— Stat*  v. 
Grills,  85  A  28L 

EMINENT  DOMAIN. 

See  Appeal  and  Error,  ||  171,  694;    Evidence, 

X.  NATURE,   EXTENT,   ANP  DELEGA- 
TION OF  POWER. 

f  10  (Pa.)  The  American  Transfer  Compaav. 
possessing  the  powers  granted  by  Acts  Apri: 
li,  ltjub  (P.  L.  1867,  p.  1447),  April  26.  l«l> 
'P.  L.  1872,  p.  1240),  and  March  16,  1S6S  (P. 
L.  331),  cannot  exercise  the  power  of  eminect 
domain  to  appropriate  rights  of  way  over  pri- 
vate property  to  transmit  the  electric  power.— Is 
re  American  Transfer  Co.,  85  A.  143. 

1 47  (N.J.Sup.)  The  Legislature  may  author- 
ize one  public  agency  to  condemn  property  al- 
ready devoted  to  a  public  use;  but  the  inten- 
tion must  be  manifested  in  express  terms,  or  by 
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necessary  implication.— Plainfield-Union  Water 
Co.  v.  Inhabitants  of  City  of  Plainfield,  85  A. 
321. 

Act  April  21,  1876  (Comp.  St  1910,  p.  823), 
did  not  authorize  the  condemnation,  either  in 
whole  or  in  part,  of  a  water  supply  plant  sup- 
plying several  municipalities. — Id. 

{  56  (Conn.)  The  necessity  of  the  taking  of 
private  property  for  a  public  use  must  be  a 
reasonable  one,  and  the  property  taken  must 
reasonably  serve  the  purposes  of  the  incorpora- 
tion and  not  be  taken  for  speculative  purposes, 
to  secure  a  monopoly,  to  forestall  rivalry,  or  in 
bad  faith.— In  re  New  Haven  Water  Co.,  85  A. 
636. 

"Necessary,"  in  legislative  acts,  according  the 
right  of  eminent  domain,  does  not  mean  an  ab- 
solute or  indispensable  necessity,  but  only  that 
the  taking  provided  for  is  reasonably  neces- 
sary.—Id. 

§58  (Conn.)  The  property  taken  in  condem- 
nation proceedings  must  be  restricted  to  that 
which  will  reasonably  serve  the  public  use. — In 
re  New  Haven  Water  Co.,  85  A.  636. 

XL   COMPENSATION. 

(B)  Talcing;      or      Injuring;      Property      urn 
Oroaad  for  Compensation. 

1 84  (N.H.)  The  common-law  right  of  a  ri- 
parian owner  to  a  reasonable  usufruct  of  the 
water  for  power  development  by  the  erection  of 
a  dam  is  a  valuable  interest  in  the  stream  ex- 
tending ordinarily  to  its  thread,  and  cannot  be 
appropriated  without  compensation. — Swain  v. 
Pemigewasset  Power  Co.,  85  A.  288. 

Under  Flowage  Act  (Laws  1868,  c  20,  §§  1,  2 ; 
Pub.  St.  1901,  c.  142,  5§  12,  13),  authorising 
the  maintenance  of  a  water  mill  or  dam  to 
raise  or  back  the  flow  of  water,  and  providing 
for  compensation  for  injury  to  land,  held,  that 
the  flowing  out  or  taking  of  the  head  or  falls 
of  a  stream  located  upon  petitioner's  land  but 
which  he  had  neither  utilized  nor  developed, 
was  an  "injury"  to  "land,"  for  which  compen- 
sation must  be  made. — Id. 

<Q  Measure   and  Amount. 

|  122  (Conn.)  That  the  damages  from  a  pro- 
posed condemnation  are  not  such  that  they  may 
be  fully  compensated  will  not  prevent  the  con- 
demnation.—In  re  New  Haven  Water  Co.,  85  A. 
636. 

|  126  (N.H.)  The  practical  measure  of  dam- 
ages for  undeveloped  water  power  taken  under 
the  Flowage  Act  ([Laws  1868,  c  20]  Pub.  St 
1901,  c.  142)  is  the  difference  between  what  pe- 
titioner's land  was  worth  before  the  flowage  and 
after — Swain  v.  Pemigewasset  Power  Co.,  85 
A.  288. 

m.  PROCEEDINGS   TO   TAKE   PROP- 
ERTY AND  ASSESS  COM- 
PENSATION. 

|  166  (Conn.)  A  "condemnation  proceeding"  is 
a  special  proceeding  at  law  to  determine  in  a 
single  action  the  damages  done  by  the  taking, 
bat  it  is  not  a  civil  action,  or  a  civil  process. 
— In  re  New  Haven  Water  Co.,  85  A.  636. 

f  180  (Conn.)  The  necessity  of  giving  reason- 
able notice  of  condemnation  proceedings  will  be 
implied  where  the  statute  makes  no  provision 
for  notice. — In  re  New  Haven  Water  Co.,  85  A. 
636. 

f  181  (Conn.)  The  reasonableness  of  the  no- 
tice in  condemnation  proceedings  is  not  govern- 
ed by  the  period  for  service  of  civil  process.— 
In  re  New  Haven  Water  Co.,  85  A.  636. 

|  182  (Conn.)  Where  an  application  for  ap- 
pointment of  a  committee  to  assess  damages  for 
water  rights  to  be  condemned  was  brought  un- 
der the  water  company's  charter  prescribing 
that  the  superior  court  could  determine  the  no- 


tice to  be  given,  notice  served  by  mail  pursu- 
ant to  the  court's  order  was  sufficient — In  re 
New  Haven  Water  Co.,  85  A.  636. 

A  notice  by  mail  in  condemnation  proceedings 
was  given  in  sufficient  time  where  a  copy  of  the 
application  reached  each  person  from  8  to  10 
days  prior  to  the  date  of  hearing. — Id. 

|  191  (Conn.)  A  water  company's  application 
in  condemnation  proceedings  was  not  demurra- 
ble because  it  alleged  in  the  terms  of  its  char- 
ter the  taking  of  the  water  to  be  both  "neces- 
sary and  expedient,"  thongh  Gen.  St.  1902,  § 
2600,  as  amended  by  Pub.  Acts  1903,  c.  192, 
modifies  its  charter  so  as  to  authorize  such 
taking  as  be  "necessary"  only.— In  re  New  Ha- 
en  Water  Co.,  85  A.  636. 

i  196  (Conn.)  Evidence  in  condemnation  that 
a  water  company  had  long  been  prepared  to 
take  the  water,  and  had  recently  at  great  ex- 
pense constructed  a  tunnel  for  the  same  pur- 
pose, held  admissible  on  the  issues  of  neces- 
sity and  the  applicant's  good  faith. — In  re  New 
Haven  Water  Co.,  85  A.  636. 

§241  (Conn.)  A  judgment  in  condemnation 
proceedings  that  a  water  company  take  all  the 
water  of  certain  streams  in  excess  of  a  certain 
amount  was  not  for  an  indefinite  quantity  of 
water.— In  re  New  Haven  Water  Co.,  85  A. 
636. 

§262  (Conn.)  A  court's  determination  that 
certain  water  should  1>e  taken  by  condemnation 
by  a  water  company  supplying  the  public  will 
not  be  disturbed  where  it  appears  that  there 
is  a  reasonable  necessity  for  such  taking. — in 
re  New  Haven  Water  Co.,  85  A.  636. 

A  trial  court's  conclusion  that  a  reasonable 
necessity  existed  for  the  taking  of  waters  by  a 
water  company  could  not  be  disturbed  on  the 
ground  that  the  company  by  requiring  the  use 
of  meters  could  so  lessen  consumption  that  the 
condemnation  would  be  unnecessary,  where  there 
was  nothing  before  the  reviewing  court  to  clear- 
ly show  facts  relating  to  the  use  of  meters. — Id. 

The  trial  court's  conclusion  that  the  taking 
of  certain  waters  by  a  water  company  was  nec- 
essary, could  not  be  disturbed  on  the  ground 
that  by  using  storage  reservoirs  the  present 
supply  wonld  be  sufficient,  where  the  court's 
finding  showed  that  by  reason  of  their  great  ex- 
pense and  little  value  such  reservoirs  would  be 
impracticable.— Id. 

V.   TITLE  OR  RIGHTS  ACQUIRED. 

§317  (Pa.)  Where  canal  commissioners,  un- 
der Acts  Feb.  25,  1826  (P.  L.  55).  and  April  9, 
1827  (P.  L.  192),  took  lands  for  the  erection  of 
a  dam  for  the  purpose  of  storing  water  for  the 
Pennsylvania  Canal,  the  title  in  fee  to  the  land 
was  vested  in  the  commonwealth  in  perpetuity. 
— Foust  v.  Dreutlein,  85  A.  68. 

EMPLOYERS'  LIABILITY  ACTS. 

See  Master  and  Servant,  §  180.     , 

ENTRY. 

See  Judgment  §  273. 

EQUITABLE  ESTOPPEL 

See  Estoppel,  §§  52-119. 

EQUITY. 

See  Account;  Appeal  and  Error,  §  1009;  Can- 
cellation of  Instruments;  Conversion:  Dis- 
covery;  Divorce,  §  167;  Ejectment,  §  6;  Es- 


toppel, §j  52-119;  Executors  and  Adminis- 
trators, §1469,  507;  Injunction;  Partition; 
Quieting  Title;   Receivers,  §§  29,  35;  Release, 


I  16 ;   Religious  Societies, J  20;   Specific  Per- 
formance ;   Trial,  §  392 ;   Trusts. 
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X.  JURISDICTION,  PRINCIPLES,  AND 


(A)  Nature,  Grounds,  Subjects,  and  Extent 

of  Jurisdiction  In  General. 

5  29  (N.J.)  The  trusts  -which  equity  adminis- 
ters are  principally  private  trusts  arising  from 
contracts,  and  a  public  office  does  not  rest  on 
contract,  but  on  duty,  and  the  appropriate 
forum  to  enforce  official  duties  is  a  court  of 
law,  by  mandamus,  or  action  at  law. — Franklin 
Tp.  v.  Crane,  85  A.  408;  Same  v.  Trammell, 
Id.  411. 

1 42  (Md.)  Objection  on  the  ground  of  want 
of  jurisdiction  may  be  taken  advantage  of  at 
the  hearing.— Baltimore  Trust  Co.  v.  George's 
Creek  Coal  &  Iron  Co.,  85  A.  949. 

(B)  Remedy    at    Law    and    Multiplicity    of 

Suits. 

§47  (N.J.)  The  title  and  right  to  possession 
of  a  tunnel,  under  the  surface  of  land  which 
a  party  other  than  the  owner  of  the  surface 
claims  to  have  acquired  by  adverse  possession, 
should  be  determined  by  an  action  of  ejectment, 
and  not  by  a  suit  in  equity.— Condict  y.  Erie  R. 
Co.,  85  A  612. 

IL  LACHES  AND  STALE  DEMANDS. 

i  82  (Md.)  The  mere  institution  of  a  snit  does 
not  of  itself  relieve  a  person  of  the  charge  of 
laches ;  and,  if  he  fail  in  the  diligent  prosecu- 
tion of  the  action,  the  consequences  are  as  though 
no  action  had  been  begun.— Rupp  v.  Rogers, 
85  A.  774. 

m.   PARTIES   AND   PROCESS. 

i  97  (N.J.Ch.)  A  decree  granting  the  relief 
prayed  for  in  a  bill  by  one  suing  for  himself 
and  all  others  of  a  class  coming  in  and  con- 
tributing to  the  expense  of  the  suit  beneficially 
affects  all  of  the  class.— Poole  v.  Supreme  Cir- 
cle,  Brotherhood  of  America,   85  A.  453. 

i  97  (N.J.Ch.)  Where  a  bill  is  brought  by  one 
on  behalf  of  himself  and  all  other  members  of 
a  benefit  fund,  being  a  class  bill,  the  decree,  if 
successful,  will  beneficially  affect  all  of  the 
class,  although  none  of  them  have  made  them- 
selves active  parties.— Poole  v.  Supreme  Circle, 
Brotherhood  of  America,  85  A  821. 

§  1 17  (Md.)  Objection  on  the  ground  of  the 
capacity  of  plaintiff  instituting  a  suit  in  equi- 
ty may  be  made  by  demurrer,  plea,  answer,  or 
taken  advantage  of  at  the  hearing.— Baltimore 
Trust  Co.  v.  George's  Creek  Coal  &  Iron  Co., 
85  A.  949. 

IV.  PLEADING. 
(B)  Plea,  Answer,  and  Disclaimer. 

{  160  (Md.)  Objection  on  the  ground  of  want 
of  jurisdiction  may  be  made  by  plea. — Baltimore 
Trust  Co.  v.  George's  Creek  Coal  &  Iron  Co., 
85  A  949. 

|  178  (Md.)  Objection  on  the  ground  of  want 
of  jurisdiction  may  be  made  by  answer. — Balti- 
more Trust  Co.  v.  George's  Creek  Coal  &  Iron 
Co.,  85  A.  949. 

«E)   Demurrer,    Executions,    and    Motions. 

1 220  (Md.)  Objection  on  the  ground  of  want 
of  jurisdiction  may  be  made  by  demurrer.— Bal- 
timore Trust  Co.  v.  George's  Creek  Ooal  &  Iron 
Co.,  85  A.  949. 

(F)  Amended    and     Supplemental    Plead- 
ing's and  Revivor. 

1 302  (Del.Super.)  Before  granting  leave  to 
file  an  additional  answer,  it  must  appear  by 
affidavit  that  the  new  matters  set  forth  have 
come  to  the  knowledge  of  defendant  since  the 
filing  of  the  original  answer.— Bancroft  v.  Ban- 
croft, 85  A.  561. 

Vm   HEARING.  SUBMISSION  OF  IS- 
SUES TO  JURY,  AND  REHEARING. 

i  373  (Del.Ch. )  When  the  complainant  elects 
to  go  to  hearing  on  bill  and  answer,  all  the  well- 


pleaded  averments  of  the  answer  sure  taken  t. 
be  true.— Curlett  v.  Emmons,  85  A.   1079. 

IX.  MASTERS  AND  COL 

AND   PROCEEDINGS 
FORE  THEM. 

|393  (N.J.Ch.)  The  conduct  of  a  master  ii 
chancery  in  making  affidavit  that  he  did  c  •: 
know  parties  whose  acknowledgment  to  *  de-: 
he  had  taken,  when  he  did  in  fact  know  one  ■ : 
them,  who  introduced  the  others,  though  gross-.; 
careless  and  reprehensible,  does  not  require  im 
revocation  of  bis  commission,  or  other  poni-h- 

ment  than  the  court's  censure. — In  re  H 

C ,  Jr.,  85  A.  336. 

Under  section  22  of  the  act  concerning  con- 
veyances (2  Comp.  St  1910,  p.  1542),  where  • 
master  in  chancery  certifies  an  acknowledg- 
ment  upon  introduction  of  the  person  nutkicf 
it  by  one  with  whom  the  master  ia  acquaint r-: 
though  he  is  deceived,  his  action  is  blameles- 
but,  where  a  man  introduces  himself,  and  tb- 
officer  takes  the  acknowledgment,  he  should  S* 
deprived  of  his  office,  or  otherwise  punished 

ERROR,  WRIT  OF. 

See  Appeal  and  Error ;   Criminal  Law,  f  1105. 

ESCROWS. 

See  Specific  Performance,  f  lOL 

ESTATES. 

See  Curtesy;  Descent  and  Distribution;  Dower: 
Executors  and  Administrators;  Joint  Ten- 
ancy; Perpetuities;  Tenancy  in  Common: 
Trusts,  |  140;    Wills. 

ESTOPPEL 

See  Appeal  and  Error,  §  171;  Boundaries,  i 
47;  Contracts,  {  270;  Insurance,  f  37$; 
Landlord  and  Tenant,  I  180;  Replevin,  f  51' : 
Set-Off  and  Counterclaim,  |  21. 

HL  EQUITABLE  ESTOPPEL. 
(A)  Nature  and   Essentials   In   General. 

g  52  (Me.)  Estoppel  is  a  rule  of  law  which 
prevents  a  party  from  asserting  his  rights  when 
he  has  so  conducted  himself  that  it  would  t» 
contrary  to  equity  and  good  conscience  for  hie 
to  allege  and  prove  the  truth.— Holt  r.  Nr« 
England  Telephone  &  Telegraph  Co.,  85  A.  15.4. 

(B)   Grounds  of  Estoppel. 

{68  (Vt)  Where  plaintiff's  counsel  said  that 
they  would  not  claim  a  recovery  on  certain  ad- 
ditional counts,  and  the  court  said  he  had  the 
right  to  waive  recovery  on  such  counts,  and  de- 
fendant's counsel  moved  for  judgment  becaose 
plaintiff's  waiver  on  the  record  left  no  answer 
to  certain  pleas,  defendant  could  not  thereafter 
move  in  arrest  for  misjoinder  of  counts,  based 
on  the  fact  that  the  counts  were  not  formally 
stricken.— Lee  v.  Follensby,  85  A  915. 

I  78  (Me.)  In  an  action  to  recover  an  amount 
fixed  by  contract  as  a  forfeiture  upon  dtraia 
conditions,  held,  that  plaintiff  by  his  conduct 
had  estopped  himself  from  claiming  the  same.— 
Holt  v.  New  England  Telephone  &  Telegraph 
Co..  85  A.  159. 

$78  (Pa.)  One  party  to  a  contract  may  not. 
after  agreeing  to  a  modification  of  terms  of 
payment,  refuse  to  accept  the  terms  agreed  up- 
on and  defeat  the  right  to  exercise  an  option. 
— Schaeffer  v.  Coldren,  85  A  98. 

i  90  (Vt)  Where  defendant  prepared  a  writ- 
ten contract  which  plaintiff  signed,  and,  thouca 
defendant  did  not,  plaintiff  went  on  with  the 
work  in  accordance  with  the  terms  and  de- 
fendant led  plaintiff  to  suppose  he  was  proceed- 
ing under  that  contract  defendant  canno: 
claim  the  benefit  of  the  rule  which  measures 
the  value  of  plaintiffs  services  by  the  benefit 
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Evidence 


which  defendant  receives.— Boville   t.   Dalton 
Paper  Mills,  85  A.  623. 

(B)  Pleading;,  Evidence,  Trial,  and  Be- 
view. 

§  119  (Me.)  Estoppel  is  a  question  of  law.— 
Holt  t.  New  England  Telephone  &  Telegraph 
Co.,  85  A.  159. 

EVICTION. 

See  Landlord  and  Tenant,  f  180. 

EVIDENCE. 

See  Abortion;  Accord  and  Satisfaction,  §  27; 
Acknowledgment ;  Adultery ;  Adverse  Posses- 
sion, §5  44,  114;  Agriculture;  Appeal  and 
Error,  §§  233.  274,  728,  926-934,  970,  996, 
1001,  1002,  1004,  1005,  1011,  1012,  1048, 
1050-1058 ;  Attachment,  §  47 ;  Attorney  and 
Client,  §  166;  Bankruptcy,  fg  363,  436;  Banks 
and  Banking,  §  154 ;  Bigamy,  §§  8,  10 ;  Bills 
and  Notes,  If  503,  511 ;  Boundaries,  §|  36, 
37;  Carriers,  «  19,  317,  318;  Continuance; 
Contracts.  g  322 ;  Criminal  Law,  f  §  308-681, 
1120,  1153,  1170;  Customs  and  Usages;  Dam- 
ages, If  176,  208 ;  Deeds,  f  196 ;  Depositions ; 
Discovery ;  Divorce,  $8  109-137;  Easements, 
§_  69;  Ejectment,  §  90 ;  Elections,  I  154; 
Embezzlement,  J§  38,  39,  41;  Eminent  Do- 
main, f  196 ;  Executors  and  Administrators, 
§S  52,  237;  False  Imprisonment,  SS  23,  25, 
_  47;    Grand 


Si;    Fraud,  ||  50,  52;    Gifts,  f 

fe,  t  """.  "  '   ■'.":  "".  " 

665 ;   Justices  of  the  Peace,  1  128 ;    Landlord 


Jury,  §  36;    Homicide,  §  332 ;    Husband  and 
Wife,    "    """      -   -     ■       -    — 


333;     Infants,   f 


Insurance,    f 


and  Tenant,  fg  18,  169,  180;  Lihel  and  Slan- 
der, ft  101-104:  Marriage,  ft  40-50 ;  Mastei 
and  Servant,  If  265-281,  8::0;  Municipal 
Corporations,  f  186;  Navigable  Waters,  f 
39;    Negligence,  II  122,  134,  l.'.O:    New  Trial, 

f|  70-72;  Nuisance,  f  33;  Partition,  §  03; 
'hyaicians  and  Surgeons,  ||  6,  18 ;  Principal 
and  Agent,  ||  23,  119;  Property,  §  9:  Quiet- 
ing Title,  |  44;  Railroads,  IS  348,  443;  lie- 
lease,  I  57;  Sales,  «  52,  181;  Sheriffs  and 
Constables,  |  138 ;  Street  Railroads,  ||_112, 
114;  Taxation,  J  493 ;  Trespass.  146;  Trial, 
«  45-105,  139,  142,  143,  194,  207,  250-252, 
386 ;  Trusts.  I  44 ;  Waters  and  Water  Cours- 
es, If  179,  209;  Wills,  g|  52-55,  302;  Wit- 
nesses;  Work  and  Labor,  {  28. 

XL  PRESUMPTIONS. 

|  80  (Conn.)  Where  the  law  of  a  sister  state 
is  not  proved,  the  court  must  follow  it  as  far 
as  it  can  ascertain  it  from  the  decisions  of  the 
sister  state;  and,  where  that  cannot  be  done, 
it  must  presume  that  the  law  of  the  sister  state 
is  like  the  law  of  the  forum. — American  Woolen 
Co.  v.  Maaget,  85  A.  583. 

|  87  (Pa.)  In  an  action  by  a  hnsband  and 
wife  for  injuries  to  the  wife,  it  is  not  error  to 
instruct  that  the  jury  may  find  a  verdict  for 
the  husband,  though  he  was  not  present  or  call- 
ed as  a  witness;  his  absence  raising  at  most 
an  unfavorable,  inference,  which  must  be  drawn 
by  the  jury.— Wingrove  v.  Central  Pennsylvania 
Traction  Co.,  85  A.  850. 

IV.  RELEVANCY,  MATERIALITY,  AND 

COMPETENCY  IN  GENERAL. 
(A)    Facts  In  Issue  and  Relevant  to  Issues. 

f  106  (Me.)  In  an  action  for  deceit,  evidence 
of  character  of  defendant  is  inadmissible. — 
Pierce  v.  Cole,  85  A.  567. 

Where  evidence  of  character  is  admissible,  it 
must  be  shown  by  general  reputation,  and  not 
by  specific  acts.— Id. 

f  110  (Conn.)  In  an  action  for  the  price  of 
lumber,  which  defendant  claimed  was  sold  to  a 
tenant,  a  question  asked  plaintiffs  driver,  as  to 
what  the  tenant  said  when  he  delivered  the 
lumber,  was  properly  excluded. — Walter  v.  Sper- 
ry,  85  A.  73fl. 


f  115  (Conn.)  In  an  action  for  the  price  of 
lumber,  which  defendant  claimed  was  sold  to  a 
tenant,  where  plaintiff  proved  that  defendant's 
intestate  showed  him  a  sketch  of  the  buildings  to 
be  erected  and  asked  him  to  submit  figures 
therefor,  defendant  should  have  been  permitted 
to  show  that  the  sketch  was  made  at  the  ten- 
ant's request— Walter  v.  Sperry,  85  A.  739. 

(B)  Res  Oentie. 

f  121  (R.I.)  The  admissions  of  an  agent  or 
employ^,  made  while  acting  within  the  scope  of 
his  authority,  may  be  given  in  evidence  against 
bis  employer,  when  a  part  of  the  res  gesta\ — 
Canham  v.  Rhode  Island  Co.,  85  A.  1050. 

§  123  (R.I.)  Relevant  evidence  of  what  a  mo- 
torman  said  with  reference  to  the  accident  im- 
mediately thereafter,  and  after  he  had  stopped 
the  car  and  ran  up  the  track  a  short  distance 
in  an  agitated  condition,  was  admissible  as  res 
gestse.— Canham  v.  Rhode  Island  Co.,  85  A. 
1050. 


(C)  Similar    Facta    and    Transactions. 

f  129  (Conn.)  Where  a  defendant  sued  for 
lumber,  claimed  that  the  lumber  was  furnished 
to  a  tenant,  evidence  that  another  lumber  dealer 
also  furnished  materials  for  bathhouses  erected 
with  such  lumber,  on  the  order  of  the  tenant, 
should  have  been  admitted. — Walter  v.  Sperry, 
85  A.  739. 

8  130  (Conn.)  Where  defendant  claimed  that 
lumber  sold,  was  purchased  by  a  tenant,  a  bill 
of  sale  by  the  tenant  of  the  buildings  erected 
therewith  to  defendant's  intestate  should  have 
been  admitted. — Walter  v.  Sperry,  85  A.  739. 

f  135  (Conn.)  In  an  action  on  a  written  in- 
strument defended  on  the  ground  of  fraudulent 
representations,  the  testimony  of  a  witness  as 
to  similar  representations  to  induce  him  to 
sign  a  similar  writing  was  competent.— Mc- 
Laughlin v.  Thomas,  85  A.  370. 

f_  142  (N.J.)  To  determine  the  amount  to  be 
paid  for  lands  condemned  for  park  purposes, 
evidence  is  admissible  of  the  price  paid  at  pri- 
vate purchase  for  other  lands  to  become  part  of 
the  same  park,  where  they  are  substantially 
similar. — Curley  v.  Jersey  City,  85  A.  197. 

OS)  Competency. 

f  151  (Del-Super.)  In  an  action  for  aliena- 
tion of  the  affections  of  plaintiffs  husband,  a 
question  why  defendant  wrote  certain  letters  to 
plaintiffs  husband  held  admissible  to  show  mo- 
tive or  intent.— Luptpn  v.  Underwood,  85  A. 
965. 

In  an  action  for  the  alienation  of  a  hus- 
band's affections,  a  question  whether  defendant 
had  any  other  motive  than  sympathy  or  friend- 
ship for  the'  husband  in  writing  certain  letters 
held  proper. — Id. 

V  BEST  AND  SECONDARY  EVIDENCE. 

f  157  (N.J.)  Where  no  minute  is  made  of  ac- 
tions of  the  board  of  directors  of  a  private  cor- 
poration, parol  evidence  thereof  is  receivable; 
such  being  the  best  evidence  available. — Robson 
v.  C.  E.  Fenniman  Co.,  85  A.  356. 

f  158  (Conn.)  The  evidence  of  qualified  wit- 
nesses is  not  competent  to  prove  the  ownership 
of  realty,  unless  title  is  merely  collaterally  in- 
volved as  in  an  action  for  damages  because  of 
ejectment  from  rented  rooms,  in  which  case  the 
prima  facie  right  of  ownership  may  be  proved 
by  parol  evidence. — Mathews  v.  Livingston,  85 
A  529. 

|  178  (Vt.)  Where  plaintiff  testified  that  he 
had  received  a  receipt  from  defendants,  and 
referred  to  it  in  a  letter'  to  the  defendants  which 
was  in  evidence,  and  that  a  letter  from  defend- 
ants referred  to  the  contents  of  this  letter,  suf- 
ficient connection  was  shown  between  his  letter, 
the  receipt,  and  defendants'  letter  to  permit  him 
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to  testify  to  the  contents  of  defendants'  letter, 
which  was  lost.— Lee  v.  Follensby,  85  A  915. 

|  184  (Vt)  To  account  for  failure  to  hare 
the  copy  of  his  contract  with  defendant,  claim- 
ed to  have  been  signed  by  defendant  and  de- 
livered to  him  by  its  agent,  plaintiff  may  tes- 
tify to  the  agent's  borrowing  it  of  him,  with  a 
promise  to  return,  not  kept — Boville  t.  Dalton 
Paper  Mills,  85  A.  623. 

|  185  (DeLSuper.)  Whether  a  notice-  to  pro- 
duce documents  not  given  until  the  case  was 
on  trial  was  too  late  depended  on  the  ability 
of  the  party  notified  to  produce  the  document 
in  compliance  with  the  notice. — Lupton  v.  Un- 
derwood, 85  A  965. 

VI.  DEMONSTRATIVE    EVIDENCE. 

I  194  (Conn.)  It  is  not  error  to  overrule  the 
objection  to  Exhibit  B,  claimed  to  have  been 
sent  by  defendant  to  plaintiff,  that  it  had  not 
been  shown  defendant  sent  it,  the  court  having 
before  it  Exhibit  A,  acknowledged  to  have  been 
written  by  her,  and  the  address  on  the  wrap- 
per of  Exhibit  B,  and  the  opinions  of  witnesses 
that  the  address  was  her  writing.— Hayward  v. 
Maroney,  85  A.  879. 

I  197  (Me.)  The  genuineness  of  handwriting 
may  be  proved  by  comparison  with  other  hand- 
writing admitted  or  proved  to  be  genuine. — 
Williams  v.  Williams,   85  A.  43. 

A  writing  need  not  be  relevant  to  the  other 
issues  of  the  case  to  be  admissible  as  a  stand- 
ard for  comparison  of  handwriting. — Id. 

The  admissibility  of  a  writing  as  a  standard 
of  comparison  is  addressed  to  the  sound  discre- 
tion of  the  trial  court.— Id. 

The  genuineness  of  a  standard  of  comparison 
may  be  proved  by  any  person  having  knowledge 
of  the  alleged  writer's  handwriting  from  having 
seen  him  write,  from  correspondence  with  him, 
or  from  having  Been  handwriting  acknowledged 
or  proved  to  be  his.— Id. 

VII.   ADMISSIONS. 

(A)  Nature,  Form,  and  Incidents  la  Gen- 
eral. 

1207  (Conn.)  In  an  action  by  a  real  estate 
broker  to  recover  commissions  for  producing  a 
purchaser  ready,  willing,  and  able  to  buy, 
statements  by  plaintiff's  counsel  to  the  court 
are  admissible  against  plaintiff  as  evidence  of 
the  facts  so  admitted.— Abbott  v.  Lee,  85  A. 
526. 

1 208  (Conn.)  In  an  action  for  assault,  the 
complaint  and  substituted  complaint  which 
were  filed  during  a  period  of  nearly  two  years 
showing  that  they  did  not  allege  that  defendant 
had  assaulted  plaintiff  was  evidential  on  the 
question  of  assault.— Mathews  v.  Livingston,  85 
A.  529.  . 

i  208  (Vt.)  Plaintiff's  paper  moving  for  filing 
of  the  contract  "whereon  his  cause  of  action  is 
based,"  being  to  secure  possession  and  inspec- 
tion of  the  contract  in  preparation  for  the  trial, 
is  not  a  judicial  admission  that  his  cause  of 
action  was  based  solely  on  express  contract. — 
Boville  v.  Dalton  Paper  Mills,  85  A.  623. 

1 220_  (Vt)  The  exclusion  of  a  statement  made 
by  a  witness  to  a  party  who  made  no  reply  was 
not  erroneous,  where  it  did  not  appear  what  the 
witness  said,  or  that  any  unfavorable  inference 
could  be  drawn  against  the  party  because  of  his 
silence.— Miller  v.  Pearce,  85  A.  620. 

(D)  By  Agents  or  Other  Representatives. 
1246  (Conn.)  In  an  action  by  a  real  estate 
broker  to  recover  commissions  for  producing  a 
purchaser  ready,  willing,  and  able  to  buy,  state- 
ments by  plaintiff's  counsel  to  the  court  are  ad- 
missible against  plaintiff  as  evidence  of  the 
facts  so  admitted.— Abbott  v.  Lee,  85  A  526. 

(H)  Proof  and  BsTeet. 

5  258  (Vt.)  Evidence  held  to  tend  to  show  one's 
agency  so  as  to  authorize  admission  of  his  dec- 


larations against  his  principal. — Boville  v.  Dai- 
ton  PaperMiUs,  85  A  623. 

Reception  of  evidence  of  what  B.  said,  after 
a  discussion  in  which  its  admissibility  was 
treated  as  depending  on  the  fact  of  B.*»  agency. 
Involved  an  implied  preliminary  finding;  of  sued 
agency. — Id. 

g  258  (Vt.)  Before  the  acts  and  declarations 
of  an  alleged  agent  can  be  received  against  th* 
principal,  there  must  be  evidence  of  the  agency. 
—Livingstone  Mfg.  Go.  v.  Rixzi  Broau,  85  A. 
912. 

jj  262  (Conn.)  Plaintiff  may  introduce  a  por- 
tion of  defendant's  testimony  on  a  former  trial 
claimed  to  be  an  admission  of  a  material  fa -ft. 
without  putting  in  all  of  such  testimony,  tiut 
relating  to  other  facts  as  well  as  the  one  is 
Question.— Hope  v.  Valente,  85  A.  541. 

Vm.  DECLARATIONS. 

(A)  Nature,  Form,  and   Incidents   tax   Gen- 

eral. 

8  266  (Conn.)  Under  Gen.  St  1902,  |  706,  re- 
lating to  the  declarations  of  decedents  in  ac- 
tions by  their  representatives,  the  declarations 
of  a  deceased  tenant,  made  to  her  son-in-law.  a* 
to  repairs,  were  admissible  in  her  husband's  ac- 
tion for  her  death  from  a  defective  stair  rail.— 
Eoskoff  v.  Goldman,  85  A  588. 

{269  (Pa.)  Where  a  person's  state  of  mind 
or  the  reason  why  he  did  an  act  is  a  relevant 
fact  to  be  determined,  his  statements  concern- 
ing it  are  usually  the  best  evidence  on  the  sub- 
ject, but  the  proofs  must  be  restricted  to  decla- 
rations indicating  the  state  of  mind  at  the  time 
of  their  utterance.— Ickes  v.  Ickes.  85  A.  885. 

(271  (Me.)  On  an  issue  as  to  whether  de- 
fendant had  paid  to  plaintiffs  intestate  mont-j 
collected  for  testator  as  agent  testimony  a! 
an  attorney  as  to  what  be  did  for  testator  aft- 
er the  alleged  payment  was  properly  exclude! 
as  a  self-serving  act— Williams  v.  Williams,  S> 
A  43. 

Declarations  of  a  decedent  are  not  admissible 
on  the  issue  as  to  whether  money  was  paid  to 
him  in  satisfaction  of  a  debt — Id. 

It  is  largely  a  matter  of  discretion  with  the 
presiding  justice  whether  he  shall  permit  the 
jury  to  examine  disputed  handwriting  with  a 
microscope. — Id. 

(B)  Proof  and  Effect. 

|3I3  (Pa.)  When  evidence  of  declarations 
showing  intention  is  produced,  the  intent:. d 
may  be  assumed  to  continue  and  control  a  sub- 
sequent act  if  one  would  naturally  associate  the 
two,  and  it  is  for  the  jury  to  draw  the  conclu- 
sion.—Ickes  v.  Ickes,  85  A  885. 

IX.  HEARSAY. 

1322  (N.J.)  Applicant's  reputation  as  being 
an  intemperate  user  of  alcoholic  beverages  is 
inadmissible  to  contradict  a  statement  in  the 
application  that,  while  he  used  intoxicating  liq- 
uors, he  did  so  temperately. — Smith  v.  Prudenti- 
al Ins.  Co.  of  America,  85  A  190. 

X.  DOCUMENTARY  EVIDENCE. 

(B)  Hxempllacatloas,      Transcripts,      and 

Certified  Copies. 

1341  (N.J.)  A  certificate  Issued  by  the  com- 
missioner of  motor  vehicles,  certifying  that  his 
files  failed  to  show  a  driver  s  license  issued  to  a 
party  named,  is  not  a  copy  of  any  act  or  deci- 
sion made  by  the  commissioner,  or  of  any  paper 
in  his  office,  and  is  inadmissible.— Meyer  A 
Peter  v.  Creighton,  85  A  344. 

(C)  Private  Writings  and  Publications. 

1 353  (Me.)  In  an  action  against  a  trustee 
in  bankmptcy,  individually,  to  recover  money 
paid  for  hay  on  bankrupt's  farm,  which  plain- 
tiff did  not  cut  because  of  objection  by  a  mort- 
gagee, the  receipt  of  the  purchase  price  and  a 
warranty  of  title,  though  signed  by  the  trustee 
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as  such,  were  admissible.— Carney  v.  Averill, 
86  A.  494. 

{35$  (Conn.)  In  an  action  against  an  admin- 
istrator, who  claimed  that  lumber,  the  price  of 
which  was  sued  for,  was  sold  to  a  tenant,  a 
memorandum  made  by  intestate  as  to  such  lum- 
ber, and  his  testimony  as  to  what  the  intestate 
told  him  relative  thereto,  should  have  been  ad- 
mitted, under  Gen.  St.  1902,  f  70S,  making  the 
memorandum  of  deceased  persons  admissible. — 
Walter  v.  Sperry,  86  A.'  739. 

Where  an  action  is  continued  against  an  ad- 
ministrator of  defendant,  who  dies  pending  the 
suit,  a  relevant  memorandum  made  by  the  de- 
ceased defendant  is  admissible,  under  Gen.  St. 
1902,  |  705,  though  made  after  the  bringing  of 
the  suit— Id. 

A  memorandum  made  by  a  deceased  person 
ia  admissible,  in  an  action  by  or  against  his 
representative,  under  Gen.  St.  1902,  1  705,  al- 
though it  contains  no  facts  to  which  deceased 
could  have  testified,  if  living.— Id. 

Under  Gen.  St  1902,  §  705,  making  memoran- 
da by  deceased  persons  admissible  in  evidence, 
all  of  such  memoranda  are  admissible,  no  mat- 
ter how  many  times  the  deceased  may  have  de- 
tailed the  transaction  in  writing  or  orally.— Id. 

Gen.  St  1902,  I  705,  providing  that  in  ac- 
tions by  or  against  the  representatives  of  de- 
ceased persons  relevant  memoranda  by  deceased 
shall  be  admissible  in  evidence,  should  be  given 
a  liberal  construction  to  uphold  the  legislative 
intent. — Id. 

S  359  (Me.)  The  admission  of  photographs  be- 
ing largely  within  the  discretion  of  the  trial 
judge,  the  admission  of  a  photograph  showing 
plaintiff  standing  at  a  place  on  defendant's 
wharf  where  she  was  alleged  to  have  fallen  was 
not  such  abuse  of  discretion  as  to  call  for  a 
new  trial— Rodick  v.  Maine  Cent  R.  Co.,  85 
A.  41. 

Photographs  should  simply  show  the  condi- 
tions existing  at  the  time,  to  aid  the  jury  in 
applying  the  oral  evidence  to  the  particular  lo- 
cation, and  should  represent  inanimate,  not  an- 
imate, objects,  as  otherwise  they  tend  to  un- 
duly emphasize  the  claims  or  evidence  of  one  of 
the  parties Id. 

(D)  Production,    Authentication,    ud    Kf- 
feet. 

8374  (N.J.Sup.)  The  refusal  to  receive  a 
bill  of  sale  in  evidence  was  proper,  where  there 
was  a  subscribing  witness  who  was  not  pro- 
duced, nor  proof  made  that  he  could  not  be  ob- 
tained.—Nelson  v.  Bock,  86  A.  1009. 

f  380  (Conn.)  Photograph,  which  a  competent 
witness  stated  to  be  a  correct  representation  of 
the  objects  shown,  held  admissible,  though  not 
•vouched  for  by  the  photographer.— Temple  v. 
Gilbert,  85  A.  380. 

8  382  (Conn.)  The  sufficient  verification  of  a 

Jihotograph  is  a  preliminary  question   of  fact 
or  the  trial  judge.— Temple  v.  Gilbert,  85  A. 
380. 

XX   PAROL    OR    EXTRINSIC    EVI- 
DENCE AFFECTING  WRITINGS. 

(B)   Invalidating;  Written  Instrument. 

8  429  (Pa.)  To  contradict  or  vary  the  terms 
of  a  written  contract  by  an  oral  contemporane- 
ous agreement,  there  must  be  allegation  and 
proof,  not  only  of  the  agreement,  but  of  its 
omission  through  fraud,  accident,  or  mistake 
from  the  writing.— Lowry  v.  Roy,  85  A.  986. 

8434  (Conn.)  Parol  evidence  of  fraudulent 
representations  held  competent  although  it  va- 
ried the  terms  of  a  written  contract — McLaugh- 
lin v.  Thomas,  85  A.  870. 

(C)   Separate    or    Subsequent    Oral    Agree- 
meat. 

|44l  (Conn.}  Where  a  broker  wrote  a  memo- 
randum describing  the  land  to  be  sold,  that  de- 


scription superseded  all  oral  representations  as 
to  the  extent  of  the  property.— Abbott  v.  Lee, 
86  A  526. 

8  441  (Pa.)  An  alleged  oral  agreement  by  a 
contractor,  that  the  bond  of  a  surety  of  a  sub- 
contractor should  be  based  on  the  location  of 
a  line  of  water  pipe  of  the  water  company  by 
which  the  contractor  was  employed  and  that 
there  should  be  no  change  in  such  line,  was 
merged  in  the  written  bond  and  was  inadmissi- 
ble in  defense  to  an  action  on  the  bond.— Lowry 
v.  Roy,  85  A.  986. 

A  contract  reduced  to  writing  is  understood 
as  expressing  the  final  conclusions  of  the  con- 
tracting parties  and  as  merging  all  prior  nego- 
tiations and  understandings,  whether  agreeing 
or  inconsistent  with  it— Id. 

(D)    Construction   or  Application   of   Ijan- 
cnare  of  Written  Instrument. 

8448  (Me.)  Parol  evidence  of  interpretations 
placed  upon  clear  and  unambiguous  employ- 
ment contracts  by  acts  of  the  parties  held  in- 
competent to  vary  the  terms  of  the  contract — 
Gooding  v.  Northwestern  Mut.  Life  Ins.  Co., 
86  A  391. 

XIL   OPINION  EVIDENCE. 

'A)   Conclusions     and     Opinions     of     'Wit- 
nesses In  General. 

8  47 1  (Conn.)  Item  in  memorandum  made  by 
deceased  person,  showing  that  plaintiff's  bill 
was  against  a  tenant  instead  of  against  deceas- 
ed, held  a  statement  of  fact,  and  not  a  mere 
opinion,  and  hence  improperly  excluded. — Wal- 
ter v.  Sperry,  85  A.  739. 

A  question  asked  plaintiff,  whether  he  sold 
goods  to  defendant,  did  not  call  for  a  conclusion 
of  the  witness,  where  there  was  a  dispute  as  to 
whether  the  goods  were  sold  to  the  defendant  or 
to  a  tenant — Id. 

§472  (R.I.)  Evidence,  in  an  action  for  de- 
cedent's death,  while  crossing  a  street  car  track, 
that  he  stepped  down  "to  go  across  the  track 
was  properly  excluded  88  purporting  to  show  de- 
cedent's intention. — Canham  v.  Rhode  Island 
Co.,  85  A  1050. 

8474  (Conn.)  A  witness  who  had  no  knowl- 
edge of  the  market  value  at  a  certain  time  and 
place  was  not  qualified  to  give  an  opinion  there- 
on.— Mathews  v.  Livingston,  85  A.  529. 

8474  (R.I.)  In  an  action  for  decedent's  death 
by  being  struck  at  night  by  a  street  car  rounding 
a  curve,  in  which  it  appeared  that  decedent 
must  hare  crossed  the  west  track  before  he  was 
struck,  a  question  as  to  how  far  north  witness 
could  observe  one  standing  in  the  center  of  the 
west  track,  opposite  the  station,  held  proper, 
though  witness'  measurements  were  taken  in  the 
daytime. — Canham  v.  Rhode  Island  Co.,  85  A. 
1050. 

8  4?4'/2  (Me.)  Evidence  involving  an  opinion 
of  the  witness  was  properly  excluded  in  an  ac- 
tion against  an  agent  for  money  received  on  the 
principal's  behalf.— Williams  v.  Williams,  85 
A.  43. 

8501  (Del.  Super.)  The  subscribing  witnesses 
to  a  will  may  testify  to  their  opinion  of  the 
soundness  of  mind  of  the  testator,  and  all  other 
witnesses  must  testify  as  to  facts,  and,  if  al- 
lowed to  give  their  opinions,  must  base  them 
on  such  facts.— In  re  Miller's  Will,  85  A.  803. 

(B)  Subjects  of  Expert  Testimony. 

8  506  (Me.)  Though  physicians  may  testify  as 
to  the  mental  condition  of  their  patients,  they 
may  not  give  opinions  as  to  the  direct  question 
to  be  determined.— In  re  Whiting,  85  A.  791. 

§511  (Me.)  Exclusion  of  expert  testimony  to 
rebut  the  defendant's  opinion  as  to  the  genu- 
ineness of  standards  of  comparison  offered  in 
proof  of  the  principal's  handwriting  held  error. 

Williams  v.  Williams,  85  A.  43. 
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(514  (Conn.)  The  question  whose  duty  it  is 
to  watch  the  glass  and  keep  a  proper  amount 
of  water  in  locomotive  boiler  held  proper  sub- 
ject for  expert  testimony,  in  an  action  against 
an  engineer  for  injuries  from  boiler  explosion. 
—Temple  v.  Gilbert,  86  A.  380. 

S  533  (Conn.)  Opinion  of  an  expert  as  to  the 
cost  of  repainting  defendants'  automobile  and 
renewing  certain  woodwork  and  trimmings, 
claimed  to  have  been  rendered  necessary  by 
plaintiff's  negligent  treatment  of  it,  and  so 
properly  chargeable  to  it,  is  competent— Hol- 
comb  Co.  v.  Clark,  86  A.  376. 

(C)  Competency  of  Experts. 

1 537  (Me.)  Attending  physicians  of  good  re- 
pute, who  are  not  experts  in  mental  diseases, 
may  testify  as  to  the  mental  condition  of  their 
patients.— In  re  Whiting,  85  A.  791. 

{  538  (Vt)  Doctors  held  not  incompetent  to 
testify,  in  an  action  for  malpractice,  as  to  the 

E roper  local  standard  treatment  in  the)  neighbor- 
ood  in  which  defendant  practiced,  though  they 
were  somewhat  more  prominent,  and  their  prin- 
cipal practice  was  in  a  community  a  few  miles 
distant— Willard  v.  Norcross,  85  A.  904. 

{j  539  (K.I.)  A  question  asked  the  witness, 
as  to  whether  the  headlight  of  a  street  car 
was  of  greater  candle  power  than  was  used  on 
other  cars  in  the  city,  was  improper  as  calling 
for  technical  knowledge  which  witness  did  not 
appear  to  possess. — Canham  v.  Rhode  Island 
Co.,  85  A.  1050. 

§543  (Md.)  On  an  issue  of  the  value  of  plain- 
tiff's services  in  nursing  decedent  preceding  his 
death,  a  witness,  who  had  acted  as  an  untrain- 
ed nurse  for  15  years,  was  properly  permitted 
to  state  the  value  of  the  services  rendered  by 

Blaintiff,  who  was  also  an  untrained  nurse. — 
>oyle  v.  Gibson,  85  A.  961. 
8  543  (Vt.)  Where  an  experienced  lumber- 
man testified  that  he  had  done  much  cutting  in 
the  vicinity,  knew  the  distance  and  the  roads 
over  which  the.  lumber  was  taken,  knew  that 
there  was  quite  a  hill  on  the  farm,  but  had  not 
been  on  the  land  where  this  lumber  was  cut, 
and  another  witness  testified  that  he  thought 
that  he  knew  where  the  lumber  was  cut,  and 
that  it  was  on  the  mountain  across  a  certain 
pond,  they  were  both  qualified  to  testify  as  to 
the  stumpage  value  of  merchantable  lumber  of 
kinds  taken.— Lee  v.  Follensby,  85  A.  915. 

Where  a  witness  testified  that  he  had  esti- 
mated the  value  of  stumpage  in  a  number  of 
towns  near  the  timber  in  question,  and  that  he 
had  special  knowledge  in  respect  to  the  value 
of  stumpage,  he  was  properly  allowed  to  testify 
as  to  the  stumpage  value. — Id. 

(D)  Examination  of  Expert". 

|553  (R.I.)  A  hypothetical  question  should 
embody  all  the  conditions  upon  which  it  was 
based. — Canham  v.  Rhode  Island  Co.,  86  A. 
1050. 

Questions  to  an  expert  as  to  the  proper  and 
reasonable  speed  of  approaching  an  interurban 
street  car  station,  without  referring  to  any 
rules  of  the  company,  or  the  surrounding  con- 
ditions, were  properly  excluded  as  too  general. 
— Id. 

{  554  (Vt)  Where  a  witness,  called  upon  to 
give  his  opinion  on  the  stumpage  value  of  tim- 
ber generally,  limited  his  answers  to  "lumber  of 
good  quality,  lumber  that  was  solid,  and  lum- 
ber that  was  sound  and  all  right,"  his  testimony 
was  sufficiently  confined  to  a  definite  grade  of 
lumber.— Lee  v.  Follensby,  85  A.  915. 

1 555  (Conn.)  A  question  to  a  lawyer  who 
had  acted  as  counsel  in  the  case  whether  in 
bis  judgment  $5,000  was  a  reasonable  fee  for 
the  services  performed  by  plaintiff's  attorney 
was  objectionable  as  not  showing  upon  what 
facts  the  opinion  was  based.— Stoddard  v.  Sagal, 
85  A.  519. 

I  555  (Me.)  Opinions  of  physicians  as  to  men- 
tal condition  of  their  patients  held  admissible 


when  the  facts  upon  which  they  base  them  a:- 
detailed  to  the  jury.— In  re  Whiting.  a5  A 
791. 

XIV.  WEIGHT  AHS  SUFFICIENCY. 

i  586  (Del.)  Testimony  that  no  warning  «u 
given  which  deceased  could  have  heard  was  d  x 
purely  negative  in  character,  when  given  bj 
witnesses  who,  by  reason  of  similar  dangers- 
occupations,  had  special  opportunities  to  b*,r. 
apprehend,  and  remember  any  such  winum 
if  any  had  been  given.— Philadelphia,  B.  A  W 
B.  Co.   v.   Gatta,  86  A.  721. 

i  588  (DeLSuper.)  Where  testimony  is  con- 
flicting, it  is  the  jury's  duty  to  reconcile  it  3 
possible,  and,  if  they  cannot  to  accept  tiut 
which  is  most  worthy  of  credit  and  reject  t> 
rest — Lupton  v.  Underwood,  85  A.  965. 

1 596  (Pa.)  Evidence  of  a  contemponuiMas 
parol  agreement  modifying  a  written  contrs't 
must  be  clear  and  precise  and  carry  a  d».r 
conviction  of  its  truth  and  be  sufficient  to  ■*>«- 
the  conscience  of  a  chancellor  to  reform  the  in- 
strument—Lowry  v.  Boy,  85  A.  986. 

EXAMINATION. 

See  Evidence,  SI  553-555 ;  Witnesaea,  ft  235- 
260. 

EXCEPTIONS. 

See  Appeal  and  Error,  H  261-275;  Crimim! 
Law,  |  1050;    Trial,  ff  280,  420. 

EXCEPTIONS,  BILL  OF. 

See  Appeal  and  Error,  |g  422,  635,  712 ;  Crias 
inal  Law,  J  1149. 

II.   SETTLEMENT,  SIGNING,  AND 
FIXING. 

f  40  (Del.Suner.)  Under  Kev.  Code  l^"- 
amended  to  1893,  p.  851,  c.  113,  |  3,  as  amenl-i 
by  25  Del.  Laws,  c.  238.  authorising  exteo.v  a 
of  time  for  preparation  and  signing  of  a  bill  ■'- 
exceptions,  the  court  may  only  extend  the  lis  - 
beyond  the  term,  when  an  application  therefor  is 
made  during  the  term. — Lupton  v.  Underwood. 
85  A.  965. 

I  55  (B.I.)  Where  a  petition  to  establish  tk 
truth  of  defendant's  exceptions  and  the  cornet- 
ness  of  the  transcript  was  supported  by  affida- 
vits, and  nothing  was  shown  to  the  contrary,  i: 
will  be  granted.— Kendall  v.  Rossi,  85  A.  922. 

EXCESSIVE  DAMAGES. 

See  Damages,  ||  94,  132. 

EXCISE. 

See  Intoxicating  liquors. 

EXECUTION. 

See  Attachment;  Exemptions;  BecognisaiK-es. 
|  7;  Scire  Facias,  |  1;  Sheriffs  and  Con 
stables,  1 120. 

X.  NATURE  ANT)   ESSENTIA!*  IN 
GENERAL. 

1 18  (Pa.)  Where  the  name  of  defendant  is 
changed  after  verdict  for  plaintiff  from  that  of 
a  joint-stock  company  to  its  president  and  •* 
a  second  trial  a  verdict  is  again  rendered  f->r 
plaintiff,  an  execution  may  properly  be  isso-t: 
against  the  property  of  the  association. — Lep»  I 
t.  Barrett,  85  A.  21. 

Tit  BALE. 

(A)  Manner,   Conduct,   Validity,   and   Cen- 
flrmlnf  or  Vacating;. 

§258  (Pa.)  An  execution  issued  more  tha- 
five  years  after  entry  of  judgment,  and  levi^' 
on  land  acquired  after  such  entry,  was  subject 
to  the  lien,  not  of  the  judgment,  bnt  of  th« 
levy,  and,   where  no  objection  is  raised   that 
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a  scire  facias  was  not  Issued,  the  defendant 
cannot  object  in  a  collateral  proceeding  to  the 
validity  of  the  sale. — Bryan  v.  Jones  &  Laugh- 
lin  Steel  Co.,  85  A.  1080. 

(B)  Title  and  IUarfat*  of  Purchaser. 

{264  (N.J.Sup.)  The  purchaser  at  a  judi- 
cial sale  under  execution  takes  only  the  inter- 
est of  the  defendant  in  execution;  the  doctrine 
of  caveat  emptor  applying.— Nelson  v.  Bock, 
85  A.  1009. 

(K)   Proceeds. 

(326  (Pa.)  Where  proceeds  of  execution  in 
one  county  are  sufficient  to  pay  a  first  lien 
except  a  small  balance,  the  proceeds  of  an  ex- 
ecution in  another  county  after  payment  of  the 
balance  will  not  be  applied  to  a  second  lien 
held  by  the  creditor  in  the  first  county,  which 
is  subject  to  the  lien  of  a  claim  of  a  third  per- 
son in  the  other  county. — Herr  v.  Lancaster 
Trust  Co.,  85  A.  443. 

The  payment  to  an  execution  creditor  of  the 
proceeds  of  a  sheriffs  sale  being  involuntary, 
the  creditor  cannot  apply  the  proceeds  to  what- 
ever lien  be  pleases,  but  the  law  applies  them 
to  such  liens  as  are  divested  in  the  order  of 
their  priority. — Id. 

EXECUTORS  AND  ADMINISTRATORS. 

See  Abatement  and  Revival;  Appeal  and  Error, 
M  77,  934,  1109;  Attachment,  8  272;  Cer- 
tiorari, |  41;  Courts,  I  82;  Deeds,  I  196; 
Descent  and  Distribution;  Evidence.  I  855; 
Trusts,  f|  156.  169;    Wills. 

IX.   APPOINTMENT,    QUALIFICATION, 
AND    TENURE. 

§35  (Conn.)  Orders  of  the  probate  court  re- 
moving an  executor  and  appointing  an  adminis- 
trator de  bonis  non  could  not  be  collaterally  at- 
tacked for  irregularity  in  the  preliminary  pro- 
ceedings.— Ranghtigan  v.  Norwich  Nickel  & 
Brass  Co.,  85  A.  517. 

J  35  (B.I.)  In  order  to  have  an  administra- 
tor removed,  petitioner  must  show  some  im- 
proper acts  or  neglect  of  duty,  and  cannot  have 
him  removed  merely  by  showing  that  he  was 
unfit  for  appointment  in  the  first  instance.— 
Sayles  v.  Steere,  85  A.  929. 

HI.  ASSETS,  APPRAISAL,  AND  IN- 
VENTORY. 

f  41  (Del.Ch.)  Administrator  of  cestui  que 
trust  for  life  held  entitled  to  the  interest  and 
income  of  the  trust  property  calculated  to  the 
date  of  her  death.— Ford  v.  Wilson,  85  A  1073. 

847  (Pa.)  Where  •  will  gives  an  annuity  to 
a  son  of  testatrix  for  life,  and  then  to  his 
children,  an  excess  of  income  after  the  son's 
death,  applicable  to  the  payment  of  arrearages, 
goes  to  the  personal  representatives  of  the  son 
and  not  to  his  children.— In  re  Reed's  Estate, 
85  A.  16. 

8  52  (Me.)  Where  an  agent  admits  the  col- 
lection of  money  for  his  principal,  he  has  the 
burden  of  proving  payment  of  such  money  to 
the  principal  in  an  action  by  the  principal's 
executrix  to  recover  the  same. — Williams  v. 
Williams,  85  A.  43. 

Evidence  held  to  show  that  a  tenant  in  com- 
mon had  not  paid  to  his  cotenant  the  latter's 
share  of  the  proceeds  of  the  common  property 
so  as  to  defeat  the  action  of  the  cotenant  s  ex- 
ecutrix to  recover  the  same. — Id. 

On  an  issue  as  to  whether  defendant  had 
made  large  payments  of  money  to  plaintiff's  tes- 
tator within  a  certain  period  in  satisfaction  of 
indebtedness,  evidence  that  during  that  time  tes- 
tator borrowed  small  sums  of  money  was  ad- 
missible.— Id. 


IV.  COLLECTION  AND  MANAGEMENT 

OF  ESTATE. 

(A)  In   General. 

1 91  (R.I.)  It  is  the  policy  of  the  courts  to 
sustain,  if  possible,  irregular  acts  of  executors 
or  administrators,  where  done  in  good  faith  and 
without  detriment  to  the  estate.— Duffy  v.  Mc- 
Hale,  85  A.  36. 

VI.  ALLOWANCE  AND  PAYMENT  OF 

CLAIMS. 

(A)  Liabilities  of  Estate. 

1 205  (Md.)  Plaintiff  is  entitled  to  recover 
against  decedent's  estate  on  an  implied  as- 
sumpsit for  nursing  and  boarding  him  for  three 
years  preceding  his  death  and  following  his 
discharge  from  the  Soldiers'  Home;  plaintiff 
not  being  a  member  of  decedent's  family. — 
Doyle  v.  Gibson,  85  A.  961. 

|2I8  (Pa.)  Where  a  woman  domiciled  in 
England  disposes  of  her  personalty  in  England 
by  one  will,  and  that  in  Pennsylvania  by 
another,  held  that,  under  the  terms  of  the  Eng- 
lish will,  the  estate  duty  payable  to  the  Brit- 
ish government  under  St.  57  and  58  Vict  c. 
30,  was  a  testamentary  expense  payable  out  of 
the  English  property  alone.— In  re  Kortright's 
Estate,  85  A.  109. 

(B)  Presentation    and    Allowance. 

1224  (R.I.)  While  Gen.  Laws  1896,  c  215, 
8  2,  providing  for  the  presentation  of  claims 
against  decedent's  estate  to  the  administrator, 
was  still  in  force,  it  was  not  necessary  for  an 
administrator,  having  a  claim  against  his  dece- 
dent, to  file  his  claim  in  the  probate  court. — 
Duffy  v.  McHale,  85  A-  36. 

I  225  (Conn.)  An  assessment  of  a  stockhold- 
ers liability  by  a  court  against  stock  held  by  a 
decedent's  estate,  accruing  within  the  time  lim- 
ited for  presenting  claims  against  the  estate, 
but  not  presented  during  that  time,  was  barred 
under  Gen.  St  1902,  8  326.— Bidwell  r.  Beck- 
with,  85  A.  682. 

8  233  (Me.)  Creditor  delaying  prosecution  of 
claim  against  administratrix  held  not  to  have 
shown  facts  justifying  relief  in  equity  under 
Rev.  St.  c.  89,  §  21,  authorizing  such  relief 
where  justice  and  equity  require  it,  and  the 
creditor  has  not  been  guilty  of  culpable  neg- 
lect—Blunt v.  McCoombs,  85  A.  748. 

8  237  (Pa.)  An  orphans'  court  decree,  award- 
ing to  a  creditor  his  claim  against  the  deced- 
ent's estate,  is  prima  facie  evidence  in  other 
proceedings  of  the  correctness  of  the  claim. — 
Beichner  v.  Reichner,  85  A.  877. 

(D)  Priorities  and  Payment. 

8  269  (Conn.)  Assessments  of  a  stockholder's 
liability  against  an  estate  of  a  deceased  person 
ordered  by  a.  court,  one  accruing  within  the 
time  allowed  for  presenting  claims  against  the 
estate  of  a  deceased  person  and  one  after  that 
time,  were  "doubtful  or  disputed  claims"  with- 
in Gen.  St.  1902,  8  347,  authorizing  their  com- 
promise.—Bidwell  v.   Beckwith,  85  A.  682. 

TO.  DISTRIBUTION   OF   ESTATE. 

8  288  (Del.Ch.)  Upon  death  of  cestui  que 
trust  for  life,  where  remainder  failed,  distri- 
bution, as  in  case  of  intestacy,  held  to  be  made 
by  the  testamentary  trustee  and  not  by  the  ex- 
ecutor.—Ford  v.  Wilson,  85  A.  1073. 

8  293  (DeLCh.)  Where  a  surviving  husband 
was  his  wife's  administrator,  it  was  immaterial 
in  which  capacity  he  settled  for  a  distributable 
part  of  a  personal  estate  to  which  his  wife  was 
entitled.— Ford  v.  Wilson,  85  A.  1073. 

8  297  (DeLCh.)  An  executor  was  entitled  to 
require  a  release  from  a  testamentary  trustee 
in  making  final  settlement  before  paying  over 
the  amount  to  which  the  trustee  was  entitled. 
—Ford  v.  Wilson,  85  A.  1073. 
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-  1 307  (Conn.)  Where  the  beneficiaries  under 
a  will  all  approve  of  a  division  otherwise  than 
provided  for  by  the  will,  such  distribution  is 
valid,  and  the  executor  is  protected  against  any 
inequity.— Bldwell  v.  Beckwith.  85  A.   682. 

§310  (Pa.)  Where,  in  the  distribution  of  a 
partial  account,  a  distributee  does  not  appear, 
on  a  subsequent  distribution  when  he  does  ap- 
pear, the  inequality  will  be  corrected  by  award- 
ing him  enough  to  make  up  his  portion  of  the 
distributive  share  of  both  funds. — In  re  Reed's 
Estate,  85  A.  138. 

{315  (Pa.)  The  report  of  an  auditor  constru- 
ing a  legacy  and  awarding  a  sum  to  each  of 
testator's  grandchildren  who  were  then  minors 
was  not  conclusive  on  the  grandchildren  as  to 
the  share  of  one  who  died  before  the  legacy  was 
payable.— In  re  Grothe's  Estate,  85  A.  141. 

A  distribution  by  an  auditor  of  funds  in  the 
hands  of  an  administrator,  confirmed  by  court, 
was  conclusive  only  as  to  the.  fund  he  was  ap- 
pointed to  distribute,  and  an  attempt  to  make 
an  award  out  of  the  proceeds  of  real  estate  not 
sold  was  beyond  his  power. — Id. 

§318  (Conn.)  Where  a  probate  court,  upon 
due  application,  authorized  the  settlement  of 
claims  against  the  estate,  and  from  its  order 
no  appeal  had  been  taken,  one  taking  under  the 
will,  who  had  actual  notice  of  the  application 
for  leave  to  settle,  cannot  set  up  a  defense 
thereto  in  an  action  against  him  by  the  execu- 
tor for  contribution.— Bidwell  v.  beckwith,  85 
A.  682. 

Where  the  court  has  found  that  an  executor 
has,  without  knowledge  of  an  existing  claim, 
distributed  the  estate,  and  thereafter  an  ac- 
cruing claim  is  presented,  the  executor  may,  aft- 
er due  defense,  await  judgment  and  then  com- 
pel the  beneficiaries  to  satisfy  the  judgment,  or 
he  may  compel  them  to  repay  a  sufficient 
amount  to  satisfy  the  claim  and  his  own  legiti- 
mate  expenses   in   its  settlement. — Id. 

In  an  action  to  compel  contribution  by  dis- 
tributees to  an  after-accruing  claim,  evidence 
held  to  warrant  a  finding  that  the  settlement 
between  the  executor  and  a  beneficiary  of  an 
estate  was  a  distribution  of  the  estate  and  not 
a  sale.— Id. 

Where  the  life  tenant  and  the  remainderman 
of  an  estate  mutually  entered  into  a  distribu- 
tion of  the  estate,  the  life  tenant  being  the  ex- 
ecutor of  the  estate,  each  should  pay  his  pro- 
portion of  an  after-accruing  claim,  regardless 
of  which  had  the  real  estate.— Id. 

An  order  of  a  probate  court  authorizing  the 
compromise  of  certain  claims  accruing  after 
distribution  was  a  determination  of  the  exist- 
ence thereof,  and  it  made  no  difference  that 
authority  had  not  yet  been  given  to  the  re- 
ceiver, with  whom  such  compromise  was  made, 
by  the  court,  and  the  executor  could  at  once 
compel  the  beneficiaries  to  repay  an  amount 
sufficient  to  cover  the  amount  agreed  on. — Id. 

VHI.  SALES  AND  CONVEYANCES  UN- 
DER ORDER  OF  COURT. 

(A.)  When  Authorised. 

{327  (Pa.)  Direction  by  testator  to  executor 
to  sell  his  real  estate  and  distribute  the  pro- 
ceeds does  not  oust  jurisdiction  of  court  to  or- 
der sale  to  pay  debts.— In  re  Acklin'a  Estate,  85 
A.  882. 

(O  Sale. 

1 372  (Fa.)  A  purchaser  at  an  executors'  sale 
will  not  be  compelled  to  take  a  lot  three  feet 
less  in  frontage  than  the  width  advertised,  and 
three  feet  more  in  distance  from  a  cross-street. 
— Keily  v.  Saunders,  85  A.  9. 

{  380  (Pa.)  Two  years  after  sale  of  decedent's 
real  estate  to  pay  debts  has  been  made,  party 
in  Interest  cannot  have  the  sale  set  aside  for 
inadequacy  of  price.— In  re  Acklin'a  Estate,  85 
A.   862. 

{388  (Pa.)  That  a  purchaser  at  an  execu- 
tors' sale  saw  the  premises  does  not  prevent 
him  from  demanding  a  conveyance  of  a  lot  of 
the  full  width  advertised,  where  th*  decedent 


owned  an  adjoining  lot,  and  a  simple  inspec- 
tion would  not  have  disclosed  a  discrepancy  is 
the  frontage. — Keily  v.  Saunders,  85  A.  9. 


X.  ACTIONS. 

(437  (Me.)  Where  notes  were  renewed  tj 
new  notes  executed  by  all  the  parties  except  i 
deceased  indorser,  a  right  of  action  by  aaou*? 
indorser  against  the  deceased  indorser  on  L  • 
agreement  of  indemnity  accrued  within  Rev.  St 
c  88,  J  17,  concerning  limitation  of  aclic*. 
against  executors  and  administrators. — Blunt  r. 
McCoombs,  85  A.  748. 

XX.  ACCOUNTING  AND  8ETTXJEMENT. 

(B)  Proceeding   for  Aoooaatlms. 

(469  (N.J.Ch.)  Equity  will  not  interfere  la 
the  settlement  of  accounts  of  executors  and  ad- 
ministrators if  any  progress  has  been  madV  ir 
the  probate  court,  unless  some  good  cause  it 
shown. — Outwater  v.  Benson,  85  A.  206. 

(471  (B.I.)  Under  Gen.  Laws  1900,  c  313. 
§{  1,  2,  requiring  an  inventory  and  sworn  aj- 
praisal,  chapter  319,  (  2,  specifying  the  iter.* 
to  be  contained  in  an  executor's  account,  chap- 
ter 320,  (  1,  requiring  a  bond  conditioned  to  re- 
turn an  inventory,  and  chapter  311,  (  8.  relat- 
ing to  the  validity  of  decrees  of  the  proba:« 
court  in  matters  within  its  jurisdiction,  k-.i 
that  the  filing  of  an  executor's  inventory  and 
appraisement  was  a  prerequisite  to  a  legal  ac- 
counting.—Hayes  t.  Welling,  85  A.  630. 

{ 472  (Pa.)  On  application  for  citation  to 
compel  executors  to  file  an  account,  whether 
they  should  be  charged  with  any  assets,  in  ad- 
dition to  the  estate  shown  by  the  account,  can- 
not be  determined.— In  re  Parmer's  Estate.  »3 
A.  148. 

(E)  Statins;,    Settling;,    Opening-,    sua*    .Re- 
view. 

(  507  (N.J.)  The  orphans'  court  has  no  power, 
under  Orphans'  Court  Act,  H  122,  126,  to  rear 
to  a  master  in  chancery  the  matter  of  statin* 
the  accounts  of  an  executor  until  he  has  fil>-d 
his  account,  and  exceptions  are  made  thervt  > 
by  some  interested  party. — Smith  ▼.  Smith,  ••so 
A.  226. 

{  507  (Pa.)  Where  the  property  of  an  estate 
was  transferred  to  a  corporation  to  continue  the 
testator's  business,  the  orphans'  court  had  m 
jurisdiction  in  auditing  the  executor's  accounts 
to  distribute  the  corporation's  profits,  nor  alii  « 
an  executor  compensation  for  services  as  man- 
ager of  the  corporation.— In  re  Goets's  Estate, 
85  A.  65. 

{510  (R.I.)  Where  the  court  on  appeal  from 
a  decree  allowing  an  executor's  account  has  sus- 
tained the  first  exception,  and  determined  that 
a  remission  to  the  superior  court  with  direction 
to  reverse  was  necessary,  it  cannot  proceed  to 
decide  questions  raised  by  the  other  exceptions. 
—Hayes  v.  Welling,  85  A.  630. 

(513  (R.I.)  The  acceptance  and  recording  of 
an  inventory  is  not  a  judgment  concluding  the 
correction  of  a  mistake  therein,  and  under  Gen. 
Laws  1909,  c  319,  {  8,  providing  that  an  exe.-u- 
tor's  account  shall  charge  him  with  all  proper- 
ty, though  not  inventoried,  the  parties  to  aa 
accounting  are  not  so  concluded  by  the  inven- 
tory and  appraisement  as  to  prevent  a  full  and 
fair  accounting  ultimately.— Hayes  v.  Welling. 
85  A.  630. 

EXEMPLARY  DAMAGES. 

See  Damages,  ((  87,  94. 

EXEMPTIONS. 

See  Homestead;  Taxation,  (|  193,  318. 

X.  NATURE  AND  EXTENT. 
<0  Property  and  Hla-ats  Exempt* 

(48  (Me.)  In  view  of  Rev.  St.  c  88.  (  55, 
subd.  6,  aa  amended  by  Laws  1909,  c  256,  and 
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further  amended  by  Laws  1911,  c.  175,  provid- 
ing that  $10  of  the  debtor's  wages  earned  with- 
in the  month  preceding  the  service  of  process 
"shall  be  exempt  in  all  cases,"  $8  due  the  debtor 
for  wages  held  exempt  from  attachment  within 
Rev.  St  c.  114,  {  28.— Jumper  v.  Moore,  85  A. 
485. 

EXHIBITS. 

See  Evidence,  f  194. 

EXPENSES. 

See  Executors  and  Administrators,  |  218. 

EXPERT  TESTIMONY. 

See  Evidence,  51  506-665. 

EXPLOSIVES. 

See  Master  and  Servant,  {§  150,  158,  281,  286, 
332;   Trial,  ||  194,  261. 

EX  POST  FACTO  LAWS. 

See  Constitutional  Law,  {  186. 

EXPRESS  COMPANIES. 

See  Master  and  Servant,  ||  192,  316. 

EXTENSION. 

See  Exceptions,  Bill  of,  |  40. 


See  Brokers. 


FACTORS. 
FAIRS. 


See  Agriculture. 

FALSE  IMPRISONMENT, 
x.  onrrx  liability. 

(A)  Aets  Constituting;  Paine  Imprisonment 
and  Liability  Therefor. 

{6  (Me.)  A  plaintiff,  suing  for  false  impris- 
onment based  on  her  wrongful  detention  by  de- 
fendant on  a  yacht,  must  show  physical  re- 
straint, which  is  done  by  showing  that  defend- 
ant refused  to  furnish  a  boat  to  enable  her  to 
land.— Whittaker  v.  Sandford,  86  A.  399. 

(B)  Actions. 

(23  (Me.)  A  plaintiff  suing  for  false  impris- 
onment may  show  when  and  how  he  obtained 
his  liberty,  and  may  show  that  he.  was  dis- 
charged from  restraint  by  habeas  corpus. — 
Whittaker  v.  Sandford,  85  A  399. 

In  an  action  for  false  imprisonment  based  on 
plaintiff's  wrongful  detention  by  defendant  on 
a  yacht,  evidence  that  plaintiff  obtained  her 
liberty  on  habeas  corpus  held  admissible  to 
show  that  she  had  been  restrained  of  her  lib- 
erty.— Id. 

S  25  (Me.)  In  an  action  for  false  imprison- 
ment based  on  plaintiff's  wrongful  detention  by 
defendant  on  a  yacht,  evidence  that,  by  virtue 
of  the  religious  character  attributed  to  defend- 
ant as  leader  of  a  sect,  he  possessed  and  exer- 
cised supreme  control  over  the  members,  held 
admissible.— Whittaker  v.  Sandford,  85  A.  399. 

{31  (Me.)  In  an  action  for  false  imprison- 
ment based  on  plaintiffs  wrongful  detention  by 
defendant  on  a  yacht,  evidence  held  to  justify 
a  finding  that  defendant  wrongfully  detained 
plaintiff.— Whittaker  v.  Sandford,  85  A.  399. 

i  36  (Me.)  $1,100  damages  for  false  impris- 
onment held  excessive  and  to  be  reduced  to 
$500.— Whittaker  v.  Sandford,  85  A.  399. 


FALSE  PRETENSES. 

151  (N.J.)  In  a  prosecution  for  obtaining 
money  upon  the  faith  of  a  false  written  state- 
ment of  financial  conditions,  evidence  held  suf- 
ficient to  go  to  the  jury.— State  v.  Fenn,  85  A. 

^  FEDERAL  COURTS. 

See  Courts,  I  489. 

FEES. 

See  Appeal  and  Error,   I  370;    Attorney  and 
Client,  H  130-166. 

FEE  SIMPLE 

See  Dower,  ||  4,  49;  Wills,  |  600. 

FELLOW  SERVANTS. 

See   Master   and    Servant,   H   177-192. 

FIDELITY  INSURANCE. 

See  Insurance,  f  436. 

FILING. 

See  Abatement  and  Revival;    Appeal  and  Er- 
ror, f  455. 

FINAL  JUDGMENT. 

See  Appeal  and  Error,  {|  77,  78. 

FINDINGS. 

See  Appeal  and  Error,  §1  268,  931,  1008-1022, 
1071;    Trial,   H   392-4XM. 

FINES. 

See  Criminal  Law,  |  992;   Recognizances/  f  2. 

FIRE  INSURANCE. 

See  Insurance. 

FIREMEN. 

See  Officers,  J  69. 

FIXTURES. 

g  15  (Me.)  Heavy  machines  which  the  owner 
has  attached  to  a  building  on  which  he  has  a 
lease  are  not  fixtures  and  exempt  from  attach- 
ment on  the  ground  that  they  are  part  of  the 
realty— Tolman  v.  Carleton,  85  A.  390. 

1 15  (Pa.)  The  casing  in  an  oil  well,  and  oth- 
er necessary  appliances  and  machinery  for 
pumping  a  well  on  leased  premises,  are  trade 
fixtures  and  removable  by  the  owner  during  the 
term  of  the  lease. — Robinson  v.  Harrison,  85  A. 
879. 

I  18  (Del.Ch.)  A  lease  of  mortgaged  land  hav- 
ing authorized  the  lessee  to  build  on  the  prem- 
ises and  remove  the  building  during  the  term, 
the  leasee  may,  as  against  the  mortgagee,  dur- 
ing the  term,  the  mortgage  not  having  been  fore- 
closed, remove  it,  where  the  original  security 
will  not  be  thus  impaired. — Equitable  Guarantee 
&  Trust  Co.  v.  Hukill,  85  A  60. 

$21  (Pa.)  Where  trustees  for  corporate 
creditors  sell  machinery  of  the  company,  and 
it  is  detached  from  the  real  estate  and  part  of 
it  removed,  a  subsequent  purchaser  of  the  real- 
ty, with  notice  of  the-  sale  of  the  machinery, 
cannot  claim  the  portion  of  the  machinery  al- 
lowed to  remain  on  the  premises. — Igoe  v. 
Hansen,  85  A.  1131. 

S  31  (Del.Ch.)  In  the  absence  of  an  agree- 
ment in  a  lease  to  the  contrary,  a  tenant  owing 
rent  in  arrear  may  remove  trade  fixtures,  sub- 
ject to  the  landlord's  right  to  distrain.— In  re 
Delaware  Candy  Co.,  85  A  1069. 
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1 31  (Pa.)  The  right  of  a  tenant  to  remove 
trade  fixtures  arises  from  an  implied  grant  that 
they  were  placed  on  the  leased  premises  to  en- 
able the  lessee  to  use  them  during  the  term  and 
then  remove  them. — Robinson  v.  Harrison,  85 
A.  879. 

§32  (Pa.)  Where  a  tenant  having  trade  fix- 
tures 'on  premises  secures  an  extension  without 
reservation  of  right  to  remove  the  fixtures,  the 
landlord  has  no  right  to  restrain  their  removal 
before  the  expiration  of  the  second  lease. — Rob- 
inson v.  Harrison,  85  A.  879. 

1 33  (Del.Ch.)  A  provision  in  a  lease  that 
the  tenant  might  remove  trade  fixtures  provid- 
ed there  was  no  rent  in  arrear  held  to  displace 
the  tenant's  common-law  right  of  removal,  and, 
the  fixtures  having  been  removed  by  the  ten- 
ant's receiver  in  insolvency  and  sold,  the  land- 
Lord  was  entitled  to  a  lien  on  the  proceeds  for 
rent  in  arrear.— In  re  Delaware  Candy  Co.,  85 
A  1069. 

FLOWAGE. 

See  Waters  and  Watercourses,  |  179. 

FOOD. 

I  I  (N.H.)  That  the  wrapping  of  loaves  of 
bread  in  paper  before  they  are  offered  for  sale, 
as  required  by  statute,  is  attended  with  some 
expense,  does  not  prove  that  the  requirement  is 
unreasonable. — State  v.  Normand,  85  A.  899. 

Laws  1911,  c.  15,  by  section  1,  forbidding  the 
maintenance  of  any  unhealthful  condition  where 
food  is  produced,  stored,  or  sold,  and  by  section 
2,  defining  such  conditions,  held  within  the  po- 
lice power  so  far  as  its  purpose  to  secure  great- 
er cleanliness  in  food  was  concerned. — Id. 

!  25  (Me.)  A  carrier  of  passengers  is  not  an 
insurer  of  the  quality  of  canned  goods  furnish- 
ed on  its  dining  cars,  and  is  not  liable  for  in- 
juries to  a  passenger  eating  canned  goods 
bought  from  a  reliable  dealer  and  guaranteed 
under  the  Pure  Food  Law,  and  containing  no 
defect  discoverable  by  the  eye,  smell,  or  taste.— 
Bigelow  v.  Maine  Cent.  R  Co.,  85  A.  396. 

FORECLOSURE. 

See  Mortgages,  H  323-567. 

FOREIGN  CORPORATIONS. 

See  Corporations,  !§  636-691. 

FOREIGNERS. 

See  Aliens. 

FOREIGN  JUDGMENTS. 

See  Judgment,  §§  815,  828. 

FORFEITURES. 

See  Associations;  Estoppel,  |  78;  Landlord 
and  Tenant,  §§  103,  111,  112 ;  Recognizances, 
i  7;    Sheriffs  and  Constables,  {  120. 


See  Aliens. 


FORGERY. 
FRANCHISES. 


See  Gas. 

FRATERNAL  INSURANCE 

See  Insurance,  ||  719-815. 

FRAUD. 

See  Appeal  and  Error,  {  1050;  Bankruptcy,  I 
426:  Bills  and  Notes,  8  103;  Contracts,  §8 
94,  265;  Courts,!  19;  Divorce,  i  167;  Evi- 
dence, §§  106,  135j  429,  434;  False  Pretens- 
es; Fraudulent  Conveyances;  Insurance,  if 
553,  665;   Release,  f  5<  ;    Schools  and  School 


Districts,  I  27;  Sheriffs  and  Constables.  B 
120,  138;  Trial,  {  140;  Vendor  and  Par- 
chaser,  |  306. 

X.  DECEPTION   OONBT1T  U  TIB  O 

FRAPP,  AMP  LIABILITY 

THEREFOR. 

1 9  (Me.)  A  plaintiff  suing  for  fraud  mv. 
show  that  the  representation  was  intentions.:? 
made  with  intent  that  plaintiff  should  act  on  i: 
that  it  was  false  and  known  by  defendant  to  t-? 
false ;  that  the  representation  was  not  an  opin- 
ion, was  material,  and  relied  on  by  plaintiff  u 
his  damage.— Pierce  v.  Cole,  85  A.  567. 

I  1 1  (Me.)  Where  an  agent,  employed  by  *= 
owner  of  an  undivided  Interest  in  land  to  *-. 
it,  stated  to  a  prospective  purchaser  as  a  fa  -t 
and  as  an  inducement  to  purchase,  that  the  ona- 
er  was  the  sole  owner,  and  the  prospective  pur- 
chaser, inexperienced  in  such  transactions,  n- 
lied  on  the  representations  and  purchased  t"s* 
premises,  the  agent  was  guilty  of  making  action- 
able misrepresentations. — Welch  v.  McGlindi;. 
85  A.  942. 

i  12  (Conn.)  While  a  promise  to  do  an  act 
in  the  future  cannot  be  untrue  at  the  time  i*. 
is  made  if  made  in  bad  faith  and  with  no  in- 
tention of  performing,  it  constitutes  a  frai>ir.- 
lent  representation.— McLaughlin  v.  Thomas.  s7> 
A  370. 

n.  ACTIONS. 
(A)   Rlsbta    of   Action    sad    Detcaan. 

9  31  (Conn.)  Where  plaintiff  discovered  thai 
his  joint  purchaser  of  land  had  fraudulently  ex- 
aggerated the  amount  paid  for  the  land,  br 
could  either  rescind  the  contract  and  m-»r«r 
payments  made,  or  accept  the  contract  and  re- 
cover damages  occasioned  by  the  fraud. — Love 
v.  Hendrick,  85  A  795. 

(B)  Parties   and  Pleading;. 

1 41  (Md.)  Fraud  must  be  distinctly  alleged 
and  proved  to  be  available. — American  Soivf 
Co.  of  New  York  v.  Spice,  85  A  1031. 

(C)  Evidence. 

i  50  (Me.)  Fraud  must  be  proved  and  nr 
merely  surmised. — Spiller  v.  Bee  hard,  85  A.  7'c 

f  52  (Me.)  In  an  action  for  deceit  in  the  sal' 
of  a  farm,  evidence  of  an  admission  by  defend- 
ant that  he  had  set  a  dishonest  trap  for  a  thir: 
person  with  reference  to  a  sale  of  personal  prop- 
erty which  plaintiff  thereafter  bought  was  in- 
admissible.—Pierce  v.  Cole,  85  A.  567. 

(D)  Damas-ea. 

|  59  (Conn.)  Where  a  copurcbaser  fraudulent- 
ly exaggerated  the  price  he  paid  for  land,  the 
measure  of  damages  was  the  difference  between 
what  was  paid  by  plaintiffs  for  their  shares 
and  what  they  should  have  paid;  it  being  im- 
material what  the  true  value  was. — Lowe  v. 
Hendrick,  85  A  795. 

(K)  Trial,  Jndsnnent,  and  Review. 

i  65  (Conn.)  Instruction  that  facts  and  cir- 
cumstances from  which  fraud  might  be  infer- 
red should  be  such  as  to  lead  fairly  and  reason- 
ably to  the  inference,  as  "fraud  is  not  other- 
wise to  be  presumed,"  held  not  erroneous,  as 
implying  that  fraud  might  be  presumed  in 
some  cases.— McLaughlin  v.  Thomas,  85  A  370. 

FRAUDS.  STATUTE  OF. 

VI.  REAL  PROPERTY  AMP  ESTATES 
ANP  INTERESTS  THEREIN. 

§  56  (Conn.)  A  contract  to  share  in  the  prof- 
its to  be  derived  from  the  purchase,  improve- 
ment, renting,  and  sale  of  certain  land  was  do; 
within  the  statute  of  frauds,  as  contemplating 
a  transfer  of  lands,  or  of  some  interest  therein. 
— Maguire  v.  Kiesel,  85  A.  689. 

{56  (Me.)  A  contract  to  extend  the  time  f.ir 
redemption  of  a  mortgage  between  a  mortgage 
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and  one  having  no  legal  or  equitable  Interest  in 
the  equity  of  redemption  is  within  the  statute 
of  frauds  and  unenforceable  unless  in  writing 
and  supported  by  a  valuable  consideration. — 
Dow  v.  Bradley,  85  A.  896. 

Bankrupt  mortgagor  held  to  hare  a  right  to 
redeem,  and  hence  an  oral  agreement  to  extend 
the  time  to  redeem  was  not  void.— Id. 

IX.  OPERATION  AND  EFFECT  OF 
STATUTE. 

$  129  (Me.)  An  oral  agreement  between  a 
mortgagee  and  mortgagor  to  extend  the  time  of 
redemption,  supported  by  no  consideration  ex- 
cept the  promise  of  the  redemption,  when  acted 
upon  so  that  the  parties  cannot  be  placed  in 
statu  quo,  is  not  within  the  statute  of  frauds. — 
Dow  v.  Bradley,  85  A.  806. 

FRAUDULENT  CONVEYANCES. 

X.  TRANSFERS    AND   TRANSACTIONS 
INVALID. 

(A)  Ground*  of  Invalidity  In  General. 

1 3  (Me.)  Pub.  Laws  1905.  c.  114,  regulating 
the  sale  of  merchandise  in  bulk,  held  constitu- 
tional.— McGray   v.   Woodbury,  85  A.  491. 

(C)  Property  and  Rln-nta  Transferred. 

{47  (Conn.)  Pub.  Acts  1909,  c.  21,  relative 
to  sales  of  goods  in  bulk,  held  to  have  no  ap- 
plication to  persons  selling  only  at  wholesale.— 
Connecticut  Steam  Brown  Stone  Co.  v.  Lewis, 
85  A.  534. 

Such  act  held  to  have  no  application  to  retail 
dealers  selling  goods  produced  or  manufactured 
by  themselves.— Id. 

Whether  such  act  applies  to  persons  changing 
materials  purchased  before  selling  depends  up- 
on the  extent  of  the  changes  and  the  other  facts 
of  each  case.— Id. 

Whether  such  act  applies  to  persons  selling 
at  retail  in  connection  with  another  business 
depends  on  the  extent  of  such  sales  and  the  oth- 
er facts  of  each  case. — Id. 

Such  act  held  inapplicable  to  stonecutters 
purchasing  stone  slabs  and  making  therefrom 
stone  articles,  the  large  proportion  of  the  value 
of  which  is  made  up  of  their  labor. — Id. 

i  47  (Me.)  Where  a  contract  for  the  sale  of 
merchandise  in  bulk  was  modified  by  mutual 
consent  and  the  parties  undertook  to  comply 
with  Pub.  Laws  1905,  c.  114,  but  creditors  at- 
tached the  merchandise  within  five  days  there- 
after, there  could  be  no  sale.— McGray  v. 
Woodbury,  85  A.  491. 

(I)  Retention    of    Poaaeaalon    or   Apparent 
Title  by  Grantor. 

|  139  (Conn.)  The  title  of  a  buyer  who  does 
not  take  possession  is  not  good  as  against  a 
subsequent  attaching  creditor,  without  notice.— 
Patchin  v.  Howell,  85  M  511. 

i  147  (Conn.)  Where  a  buyer  in  possession, 
without  paying  the  price,  verbally  declared  that 
he  placed  the  goods  in  possession  of  the  seller, 
who  gave  the  buyer  a  bill  of  sale  of  goods  with 
other  goods  then  sold,  but  there  was  no  change 
of  possession,  the  transaction,  even  if  constitut- 
ing a  sale,  did  not  convey  title  as  against  at- 
taching creditors  without  notice. — Patchin  v. 
Kowell,  85  A.  511. 

FRIGHT. 

See  Railroads,  f  448. 

GAMING. 

See  Telegraphs  and  Telephone*. 

GARBAGE. 

See  Municipal  Corporations,  %  237. 


GARNISHMENT. 

See  Justices  of  the  Peace,  g§  87,  128. 

II.  PERSONS    AND   PROPERTY    SUB- 
JECT TO  GARNISHMENT. 

1 41  (R.I.)  A  person  who  contracted  to  pay 
plaintiff's  debtor  a  certain  sum  for  certain  work, 
payment  to  be  made  in  July,  could  not  be  charg- 
ed as  garnishee  in  an  action  against  the  debtor 
under  a  writ  served  on  him  in  June  and  while 
the  work  was  not  completed. — Johnson  v. 
Healey,  85  A.  938. 

VI.  PROCEEDINGS  TO  SUPPORT  OR 
ENFORCE. 

|  127  (Pa.)  A  garnishee  in  an  attachment  ex- 
ecution may  generally  have  any  defense  against 
the  plaintiff  that  he  could  have  made  against 
his  original  creditor. — Reichner  v.  Reichner,  85 
A  877. 

GAS. 

i  6  (Pa.)  A  consolidated  company,  one  of 
whose  constituents,  organized  in  1883  under  Act 
April  29,  1874  (P.  L.  73),  supplied  a  borough 
with  natural  gas,  and  in  1886  accepted  the  pro- 
visions of  the  Natural  Gas  Act  of  May  29, 
1885  (P.  L.  29),  while  the  otber  company  had  a 
right  to  serve  the  borough,  but  never  did  so, 
may  serve  the  borough  under  the  franchises  of 
the  first  company  without  restrictions  as  to 
rates  imposed  by  the  franchises  of  the  second 
company. — Punxsutawney  Borough  v.  T.  W. 
Phillips  Gas  &  Oil  Co.,  85  A.  1003. 

That  the  stock  of  a  gas  company  was  acquired 
by  the  owners  of  the  stock  of  another  company, 
and  that  the  proceeds  of  its  product,  after  pay- 
ment of  expenses,  were  turned  into  the  treasury 
of  the  latter  company, '  does  not  extinguish  the 
former  company's  individual  franchise  or  rights. 
—Id. 

GIFTS. 

See  Husband  and  Wife,  f  49%. 

I.  INTER  VIVOS. 

1 47  (Pa.)  One  claiming  money  as  a  gift  from 
a  person  since  deceased  has  the  burden  of  show- 
ing executed  gift  by  clear  and  convincing  evi- 
dence.—In  re  Smith's  Estate,  85  A.  76. 

1 49  (Pa.)  An  administrator,  a  grandson  of 
the  decedent,  will  be  surcharged  with  the  bal- 
ance of  moneys  claimed  by  him  as  a  gift  from 
decedent;  the  only  evidence  of  the  gift  being  a 
writing  without  consideration,  whereby  she  did 
"agree  to  give"  him  such  sum  and  the  accept- 
ance by  her  from  him  of  the  balance  of  the 
amount  due  her. — In  re  Smith's  Estate,  85 
A.  76. 

|49  (R.I.)  There  could  be  no  finding  of  a 
gift  of  a  savings  bank  deposit  by  decedent,  where 
the  evidence  did  not  show  that  he  ever  intended 
to  make  a  gift,  and  it  appeared  that  he  always 
retained  the  passbook  in  his  possession  down  to 
the  time  of  his  death. — Providence  Inst  for 
Savings  v.  Wallace,  85  A.  923. 

GRAND  JURY. 

See  Indictment  and  Information;    Witnesses,  § 
196. 

i  7  (N. J.)  3  Comp.  St  1910,  p.  2966,  {  8,  pro- 
viding that  grand  jurors  shall  be  summoned  by 
the  sheriff  or  deputy  or  coroner  or  elisors,  em- 
powers the  court  of  oyer  and  terminer  to  ap- 
point elisors  to  select  and  summon  grand  jurors, 
when  both  the  sheriff  and  coroners  are  disquali- 
fied.—State  v.  Zeller,  85  A.  237. 

1 26  (N.J.Sup.)  Persons  concerned  in  the 
publication  of  a  libelous  article  being  offenders 
against  the  law,  such  publication  was  a  proper 
subject  of  investigation  by  the  grand  jury. — 
In  re  Grunow,  85  A.  1011. 
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I  36  (N.J.Sup.)  Where  a  grand  jury  was  in- 1 
vestigating  the  publication  of  a  libel  by  a 
newspaper,  the  names  of  the  persons  who  gave 
the  reporter  the  information  on  which  the  arti- 
cle was  based  were  both  material  and  relevant, 
so  that  the  reporter's  refusal  to  disclose  the 
same  constituted  a  contempt — In  re  Grunow, 
85  A  1011. '  • 

GUARANTY  INSURANCE. 

See  Insurance,  |  436. 

GUARDIAN  AD  LITEM. 

See  Infants,  H  77-92. 

GUARDIAN  AND  WARD. 

See  Conversion,  I  22;  Infants,  K  77-92;  In- 
sane Persons,  |§  88,  88;  Limitation  of  Ac- 
tions, |  102. 

III.  CUSTODY  AND  CARE  OF  WARD'S 
PERSON  AND  ESTATE. 

§37  (R.I.)  It  is  the  policy  of  the  courts  to 
sustain,  if  possible  irregular  acts  of  a  guardian, 
where  done  in  good  faith  and  without  detri- 
ment to  the  estate.— Duffy  v.  McHale,  85  A.  36. 

i  68  (R.I.)  A  guardian  may  recover  advances 
to  preserve  his  ward's  real  estate,  when  the 
ward's  income  is  insufficient  to  pay  his  debts 
and  provide  for  his  maintenance. — Duffy  v.  Mc- 
Hale. 85  A.  36. 

VL   ACCOUNTING  AND  SETTLEMENT. 

|  153  (R.I.)  An  annual  partial  account  by  a 
guardian,  not  containing  all  his  disbursements 
and  advancements,  is  not  a  final  account— Duf- 
fy t.  McHale,  85  A  36. 

HABEAS  CORPUS. 

EL  JURISDICTION,   PROCEEDINGS, 
AND   RELIEF. 

i  99  (N.  J.Ch.)  Where  parents  live  separately, 
either  parent  bas  the  right,  in  a  proper  case,  to 
see  a  legitimate  child  in  the  custody  of  the  oth- 
er parent,  and  the  same  rigbt  exists  in  case  of 
a  bastard  child,  in  absence  of  a  showing  by  the 
objecting  party  that  such  right  is  detrimental 
to  the  child's  best  interests.— Baker  t.  Baker, 
85  A.  816. 

HANDWRITING. 

See  Evidence,  §§  197,  271,  511. 

HARMLESS  ERROR. 

See  Appeal  and  Error,  J§  1048-1071;  Crimi. 
nal  Law,  ||  1170-1172. 

HAWKERS  AND  PEDDLERS. 

S3  (Del.Gen.Sess.)  An  agent  of  a  merchant 
having  a  permanent  place  of  business  in  a  town 
in  the  state,  who  solicits  orders  for  merchandise, 
and  who  forwards  them  to  the  merchant,  who 
sends  the  goods  ordered  to  the  agent,  who  de- 
livers them  to  the  prospective  purchasers  and 
collects  the  price,  is  not  a  peddler  within  Rev. 
Code  1852,  amended  to  1893,  p.  548,  c  68,  §  3, 
imposing  a  license  on  peddlers.— State  v.  Dress- 
ner,  85  A.  881. 

HEALTH. 

See  Criminal  Law,  f  90;   Insurance,  |  291. 

I.  BOARDS  OF  HEALTH  AND  SANI- 
TARY OFFICERS. 

|3  (N.J.Sup.)  P.  L.  1911,  p.  462,  being  an 
act  relating  to  regulating  and  providing  for 
tbe  government  of  cities,  does  not  abolish  the 
boards  of  health  organised  under  the  general 
act  of  1887  (2  Comp.  St  1910,  p.  2656  et  seq.) 


in  municipalities  which  adopt  such  act  as  a 
governmental  scheme. — Istvan  v.  Naar,  80  A. 
1012. 

|  18  (N.J.Sup.)  If  the  local  boards  of  health 
transcend  their  authority  in  establishing  quaran- 
tine regulations  in  a  given  case,  the  health  ait. 
conferring  the  power  to  make  such  regulations. 
itself  provides  a  remedy  to  a  party  aggrieved.— 
Board  of  Health  of  Cranford  Tp.  in  Tni-.* 
County  v.  Court  of  Common  Pleas  in  and  for 
Union  County,  85  A.  217. 

EL  REGULATIONS  AND  OFFENSES. 

§24  (N.J.Sup.)  It  was  not  within  the  legis- 
lative intent,  in  conferring  on  local  boards  of 
health  the  power  to  prescribe  quarantine  regula- 
tions, to  subject  the  discretion  of  the  boards  to 
the  review  of  the  local  courts. — Board  of  Hea'.tb 
of  Cranford  Tp.  in  Union  County  t.  Court  of 
Common  Pleas  in  and  for  Union  County,  SS 
A.  217. 

HEARING, 

See  Eqaity,  |  373. 

HEARSAY. 

See  Criminal  Law,  §{  419,  420. 

HEARSAY  EVIDENCE. 

See  Evidence,  |  322. 

HEIRS. 

See  Descent  and  Distribution. 

HIGHWAYS. 

See  Adverse  Possession,  {  8:  Bridges ;  Cer- 
tiorari, S  81;  Damages,  |  208;  Dedication: 
Ejectment,  §  9:  Street  Railroads,  |  «»: 
Towns,  |  39;    Trial,  J  203. 

L  ESTABLISHMENT,  ALTERATION, 
AND  DISCONTINUANCE. 

(D)  Title   to   Fee   and  Rlg-hta  of  Afewttlac 
Owners. 

§86  (N.J.)  A  member  of  the  general  public 
and  an  abutting  owner,  has  a  privilege  of  pi<- 
sage  and  use  of  a  public  highway  not  incongru- 
ous with  the  purpose  for  which  it  was  created.— 
Jarman  v.  Freeman,  85  A.  184. 

A  member  of  the  general  public,  and  an  abut- 
ting owner,  cannot  be  enjoined  from  using  a  pub- 
lic highway,  so  long  as  he  does  not  unreason- 
ably interfere  with  other  persona  in  their  en- 
joyment of  it — Id. 

V.  REGULATION  AND  USE  FOR 
TRAVEL. 

(A)  Obstruction*  and  Kneroaemnnenta. 

|  157  (N.J.Sup.)  Right  of  property  owner  to 
attack  ordinance  passed  pursuant  to  P.  L.  1899. 
p.  372  (4  Comp.  St  1910,  p.  5585),  empowering 
a  township  committee  to  make  ordinances  for 
the  removal  of  dirt  from  highways,  ktld  barred 
by  laches  where  he  made  no  attack  until  fix 
years  after  its  passage. — Weed  v.  Township 
Committee  v.  Hillsdale,  Bergen  County.  85  A. 
329. 

Under  an  ordinance  passed  pursuant  to  P.  L. 
1899,  p.  372  (4  Comp.  St  1910,  p.  55S5).  en- 
powering  township  committees  to  require  the  re- 
moval of  obstructions,  a  township  committer 
was  empowered  to  require  the  removal  of  u 
accumulation  of  Band  from  the  gutter  fronting 
a  party's  premises  within  five  days,  as  an  al- 
ternative to  prosecution. — Id. 

A  property  owner  can  possess  no  interest  in  i 
road  superior  to  the  public  easement  which  car- 
ries with  it  the  implied  power  to  remove  obstruc- 
tions.— Id. 

A  requirement  that  a  property  owner  remote 
sand  from  the  gutter  in  front  of  his  premise*, 
being  a  ministerial  act  of  the  township  com- 
mittee, was  properly  made  by  resolution.— Id. 
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(B)  Use  of  Highway  and  Law  of  tae 
Road. 

|  184  (N.H.)  One  charged  with  negligence  in 
driving  a  horse  on  a  highway  may  show  that 
he  understood  that  the  horse  was  safe  and 
kind— Ferryall  v.  Youlden,  85  A.  786. 

Under  a  declaration  alleging  that  defendant 
was  negligent  in  driving  an  unsafe  horse  on  a 
highway,  evidence  that  one  who  had  sold  the 
horse  to  defendant  stated  that  his  wife  had 
driven  the  horse,  was  competent  to  prove  de- 
fendant's understanding  of  the  character  of  the 
horse. — Id. 

(O)  Injuries  from  Defects  or  Obstructions. 

§213  (Md.)  In  an  action  against  a  county 
for  injuries  to  plaintiffs  person,  horse,  wag- 
on, and  harness  from  a  defective  road,  held,  on 
the  evidence,  that  the  question  of  defendant's 
liability  was  for  the  jury. — Board  of  Com'rs  of 
Howard  County  v.  Pindell,  85  A.  1041. 

1 213  (Pa.)  In  an  action  to  recover  for  in- 
juries received  by  alleged  defects  in  a  high- 
way, whether  the  supervisors  were  negligent 
in  failing  to  furnish  a  guard  rail  on  a  narrow 
road  next  to  a  declivity  was  for  the  jury.— 
Kerr  v.  Kiskiminetas  Tp.,  85  A.  1084. 

HOMESTEAD. 

I.   STATURE,  ACQUISITION,  AND 

EXTENT. 
(D)  Property  Constituting-  Homestead. 

|62  (Vt)  The  owner  of  a  homestead  right, 
not  set  out,  is  not  entitled  thereby  to  license  the 
cutting  of  timber  on  lands  three-fourths  of  a 
mile  from  the  dwelling  house,  and  separated  by 
a  fence  from  the  intervening  pasture  land; 
there  being  but  one  dwelling  house  on  the  farm, 
and  this  and  the  outbuildings  being  worth  $2,- 
000;  the  homestead  not  extending  to  any  part 
beyond  that  portion  of  the  dwelling  and  land 
in  connection  therewith  to  the  value  of  $500.— 
Lee  v.  Follensby,  85  A  915. 

HOMICIDE. 

See  Criminal  Law,  §§  309,  53a 

VI.  INDICTMENT  AND   INFORMA- 
TION. 

8  142  (N.J.Sup.)  An  indictment  charging  that 
defendant  committed  an  assault  upon  B.  with 
intent  to  kill  him,  may  he  sustained  by  proof 
that  the  assault  was  upon  E.  with  the  intent  to 
kill  G.— State  v.  Gallagher,  85  A.  207. 

nn  TRIAL. 

(B)    Questions  for  Jury. 

{  282  (Pa.)  On  trial  for  murder  the  question 
of  degree  is  for  the  jury. — Commonwealth'  v. 
Harris,  85  A.  876. 

(O)   Instructions. 

1 286  (N.J.)  An  instruction  that  the  human 
mind  acts  so  quickly  that  if  defendant  shot  and 
had  an  interval  of  time,  however  short,  to 
form  the  intention,  it  is  enough  if  he  formed 
the  intention  and  carried  it  out,  and  that  is 
what  is  meant  by  deliberation,  is  erroneous.— 
State  v.  Clayton,  85  A.  173. 

{  308  (Pa.)  Instruction  that  the  theory  of  the 
commonwealth  is  that  the  homicide  was  a  will- 
ful, premeditated  killing,  followed  by  instruc- 
tions on  the  subject  and  a  charge  that  the  jury 
should  fix  the  degree,  did  not  take  the  question 
of  degree  from  the  jury. — Commonwealth  v. 
Harris,  85  A  875. 

X.   APPEAL  AND  ERROR. 

1  332  (Pa.)  Under  Act  March  15,  1870  (P.  L. 
16),  the  Supreme  Court,  on  appeal  from  a  con- 
viction of  murder  of  the  first  degree,  is  limited, 


on  review  of  evidence,  to  the  inquiry  whether 
competent  evidence  to  sustain  a  conviction  was 
presented  to  the  jury.— Commonwealth  v.  Har- 
ris, 85  A  875. 

I  340  (N.J.)  An  instruction  that  if  defendant 
had  any  interval  of  time,  however  short,  to 
form  the  intention  to  shoot,  and  did  form  the 
intention,  and  carried  it  out,  that  is  what  is 
meant  by  deliberation,  is  not  rendered  harm- 
less by  a  correct  definition  in  the  charge  as  to 
the  degrees  of  murder.— State  v.  Clayton,  85 
A  173. 

HORSE  RACING. 

See  Officers,  |  36. 

HOSPITALS. 

See  States,  f  110;  Statutes,  if  82,  121. 

HUSBAND  AND  WIFE. 

See  Adoption;  Adultery ;  Appeal  and  Error,  §§ 
422,1057;  Bigamy;  Conversion,  §  22 ;  Cur- 
tesy; Descent  and  Distribution,  jj  53;  Di- 
vorce; Dower;  Evidence,  §§  87,  151,  266; 
Executors  and  Administrators,  §  293;  Mar- 
riage; Trial,  J  133;  Witnesses,  ff  188,  199, 
240,  267,  359,  391. 

I.  MUTUAL  RIGHTS.  DUTIES,  AND 
LIABILITIES. 

§  1 1  (Conn.)  Where  a  husband  treats  stock 
held  by  his  wife  as  though  owned  by  a  feme 
sole,  and  does  not  assert  his  right  to  its  posses- 
sion and  income,  he  will  be  deemed  to  have  di- 
vested himself  of  his  marital  statutory  rights 
over  it,  and  to  have  vested  her  with  its  sole 
and  separate  estate.— Bidwell  v.  Beckwith,  85 
A  682. 

m.  CONVEYANCES,  CONTRACTS.  AND 

OTHER  TRANSACTIONS  BETWEEN 

HUSBAND   AND  WIFE. 

1 49/2  (Me.)  That  a  husband  owning  a  depos- 
it in  a  savings  bank  caused  the  entries  in  thn 
bank  ledger  and  the  deposit  book  to  be  changed 
so  as  to  make  the  deposit  stand  in  the  joint 
names  of  himself  and  wife,  witb  a  statement 
that  the  money  "may  be  drawn  by  either  in 
any  event,"  held  insufficient  to  show  any  gift 
of  the  bank  deposit  by  the  husband  to  the  wife 
in  bis  lifetime.— Staples  v.  Berry,  85  A.  303. 

V.  WIFE'S  SEPARATE  ESTATE. 
(C)  Liabilities  and  Caara-es. 

f  152  (Pa.)  Coverture  of  a  covenantor,  in  an 
instrument  filed  to  create  a  lien  on  real  prop- 
erty, was  not  ground  for  striking  the  covenant 
from  the  record.— -Green  v.  Green,  85  A  70. 

§  162  (Conn.)  The  acceptance  of  stock  in  1899 
by  a  woman,  married  in  1872,  created  a  con- 
tract between  her  and  the  corporation,  and  she 
became  liable  for  any  part  of  the  share  of  the 
capital  stock  unpaid,  and  also  for  the  amount 
of  an  assessment  thereafter  arising  through  an 
obligation  created  by  law  existent  at  the  date 
of  the  acceptance.— Bidwell  v.  Beckwith,  85  A. 
682. 

f  169  (N.J.Ch.)  Where  the  husband  did  not 
join  in  a  mortgage  of  the  separate  estate  of  ■' 
the  wife,  it  was  not  valid  as  a  mortgage  or  a 
specific  lien,  but  equity  will  declare  and  enforce 
a  lien  against  such  estate.— Realty  Title  & 
Mortgage  Co.  v.  Schaaf,  85  A.  602. 

VI.  ACTIONS. 

{  208  (N.J.)  Implied  promise  of  a  lodger  to 
pay  for  nursing  and  board  furnished  by  a  mar- 
ried woman  in  the  house  of  her  husband  held 
to  be  to  the  husband  and  not  the  wife,  so  that 
she  could  not  recover  thereon.— Stevenson  v. 
Akarman,  85  A.  166. 
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f  214  (Conn.)  If  a  husband  acted  alone,  inde- 
pendently of  his  wife,  in  ejecting  plaintiff  from 
rooms  rented,  he  alone  would  be  liable,  but  if 
she  acted  alone,  or  he  acted  as  her  agent,  or  if 
she  knew  of  and  acquiesced  in  his  acts,  she 
would  be  liable,  and,  if  they  acted  in  concert, 
both  would  be  liable. — Mathews  v.  Livingston, 
85  A.  529. 

X.  ENTICIHG  AND  ALIENATING. 

1 325  (Del.Snper.)  Alienation  of  the  affections 
of  plaintiffs  husband  is  an  injury  to  her  prop- 
erty rights  for  which  the  wrongdoer  is  liable  in 
damages.— Lupton  v.  Underwood,  85  A.  965. 

The  gist  of  an  action  for  alienation  of  affec- 
tions is  the  loss  of  the  consortium;  loss  of  the 
affections  being  matter  of  aggravation,  and  loss 
of  husband's  services  or  other  pecuniary  loss 
immaterial.— Id. 

In  an  action  for  alienation  of  affections,  it 
is  sufficient  to  sustain  a  recovery  that  defend- 
ant's wrongful  acts  were  the  controlling  cause 
of  plaintiffs  loss  of  consortium;  it  not  being 
essential  that  they  were  the  sole  cause.— Id. 

f  325  (Vt.)  A  wife  suing  for  the  alienation  of 
the  affections  of  her  husband  must,  to  recover 
compensatory  damages,  show  an  intentional 
alienation,  but  need  not  show  that  defendant's 
acts  were  malicious. — Miller  v.  Pearce,  85  A. 
620. 

A  defendant  in  an  action  by  a  wife  for  the 
alienation  of  the  affections  of  ner  husband  bas- 
ed on  her  adultery  with  the  husband  as  a  means 
of  alienation  is  liable  whether  she  was  the  se- 
ducer or  the  seduced. — Id. 

§  326  (Del.Snper.)  Unhappiness  or  even  sepa- 
ration between  plaintiff  and  her  husband,  or  the 
fact  that  he  had  little  affection  for  her,  was  no 
defense  to  an  action  for  alienation. — Lupton  v. 
Underwood,  85  A.  965. 

i  326  (Vt.)  An  action  by  a  wife  for  the  alien- 
ation of  the  affections  of  her  husband  is  not 
defeated  by  the  fact  that  the  wife  was  entirely 
estranged  from  her  husband  before  his  ac- 
quaintance with  defendant— Miller  v.  Pearce, 
85  A.  620. 

§  330  (Del.Super.)  Under  14  Del.  Laws,  c. 
550,  I  4,  a  married  woman  held  entitled  to  sue 
in  ner  own  name  for  the  alienation  of  the  af- 
fections of  her  husband.— Lupton  v.  Underwood, 
85  A.  965. 

!  332  (Vt)  An  action  for  alienation  of  affec- 
tions and  an  action  for  criminal  conversation 
are  for  the  same  cause  of  action  based  on  loss 
of  consortium,  and,  where  the  declaration  alleg- 
ing adultery  as  one  means  of  alienation  is  prov- 
ed, a  recovery  is  authorized.— Miller  v.  Pearce, 
85  A.  620. 

8  333  (DeLSuper.)  In  an  action  for  alienation 
of  affections,  it  will  be  presumed  that  plaintiffs 
husband  had  affection  for  her  up  to  the  time  of 
their  separation,  in  the  absence  of  evidence  to 
the  contrary.— Lupton  v.  Underwood,  85  A.  965. 

In  an  action  for  alienation  of  a  husband's 
affection,  evidence  that  he  had  little  affection  for 
the  wife  held  admissible  in  mitigation  of  dam- 
ages.— Id. 

|333  (Pa.)  In  an  action  by  a  wife  against 
her  father-in-law  for  alienation  of  her  husband's 
affections,  the  proof  required  is  greater  than 
against  a  mere  stranger.— Ickes  v.  Ickes,  85  A. 

In  an  action  for  alienation  of  affections  of 
plaintiffs  husband,  resulting  in  his  desertion  of 
plaintiff,  defendant  may  show  declarations  made 
by  the  husband  the  day  before  leaving  as  to  his 
intention   to  leave. — Id. 

In  an  action  against  plaintiffs  father-in-law 
for  alienation  of  her  husband's  affections,  evi- 
dence of  her  efforts  and  expenses  to  support 
her  child,  and  cross-examination  of  defendant  as 
to  authority  to  collect  the  wages  of  plaintiffs 
husband  and  the  amount  received  therefrom, 
was  inadmissible. — Id. 

i  333  (Vt)  A  wife  suing  for  the  alienation  of 
the  affections  of  her  husband,  and  demanding 


exemplary  damages,  may  prove  the  value  of  d— 
fendant's  property.— Miller  v.  Pearce,  85  A 
620. 

An  action  by  a  wife  for  the  alienation  of  b»r 
husband's  affections  is  sustained  by  proof  that 
defendant  enticed,  induced,  and  persuaded  tit- 
husband. — Id. 

{  334  (Del. Super.)  In  an  action  for  alienatxc 
of  affections  of  plaintiffs  husband,  plaintiff  i- 
entitled  to  recover  compensatory  damages  fur 
loss  of  husband's  comfort,  society,  and  support. 
—Lupton  v.  Underwood,  85  A.  965. 

Where  defendant's  conduct  earning  alienauoi 
of  the  affections  of  plaintiffs  husband  wa« 
wanton  and  malicious,  plaintiff  was  entitled  ta 
recover  punitive  damages. — Id. 

In  a  suit  by  a  wife  for  alienation  of  the  af- 
fections of  her  husband,  a  verdict  allowing  t»- 
$4,000  was  excessive,  and  should  be  reduced  tu 
?2,500.-Id. 

!  335  (Del.Snper.)  In  an  action  for  alienati  >?. 
of  the  affections  of  plaintiff's  husband,  eviden- 
held  to  require  submission  of  defendant's  lia- 
bility to  the  jury.— Lupton  v.  Underwood.  85  A 
965. 

1 335  (Pa.)  In  an  action  by  a  wife  against 
father-in-law  for  alienating  her  husband's  af- 
fections, if  there  is  evidence  to  sustain  a  ver- 
dict, it  must  go  to  the  jury. — Ickes  ▼.  Ickes,  So 
A.   885. 

HYPOTHETICAL  QUESTIONS. 

See  Evidence,  g$  553,  554. 

ICE. 

See  Carriers,  f  286. 

IDENTIFICATION. 

See  Elections,  §  194. 

IDENTITY. 

See  Judgment,  i$  584,  585. 

ILLEGITIMATE  CHILDREN. 

See  Bastards. 

IMPEACHMENT. 

See  Witnesses,  gg  321-388. 

IMPRISONMENT. 

See  Arrest ;    Criminal  Law,  §  120& 

IMPROVEMENTS. 

See  Municipal  Corporations,   $|  294-588. 

INCOME.  - 

See  Executors  and  Administrators,  §  41 ;  Wills, 
|  728. 

INCOMPETENT  PERSONS. 

See  Insane  Persons. 

INDEMNITY. 

See  Bankruptcy,  f  426. 

1 9  (Me.)  Where  an  accommodation  indorser 
by  arrangement  with  the  other  indorsen  paid 
a  number  of  notes,  a  person  agreeing  to  indem- 
nify him  against  loss  on  some  of  the  notes  n< 
liable,  although  the  notes  actually  paid  by  him 
were  not  those  subject  to  the  agreement— Blunt 
v.  McCoombs,  85  A  748. 

|  1 1  (Me.)  Right  of  action  by  accommodation 
indorsers  of  corporation's  notes  against  an  in- 
demnitor held  to  have  accrued  when  they  took 
assignments  of  the  notes  and  participated  in  a 
reorganization  by  which  they  received  preferred 
stock  in  exchange  for  the  notes. — Blunt  t.  Mc- 
Coombs. 85  A  748. 
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INDEPENDENT  CONTRACTORS. 

See  Master  and  Servant,  gg  316-832. 

INDEX. 

See  Registers  of  Deeds,  §  7. 

INDICTMENT  AND  INFORMATION. 

See  Abortion:  Criminal  Law,  §§  1149,  1186; 
Homicide,  §  142;  Intoxicating  Liquors,  g 
248;  Municipal  Corporations,  g  174;  Per- 
jury, g  25;    Physicians  and  Surgeons,  §  6. 

V.  REQUISITES  AND  SUFFICIENCY 
OF  ACCUSATION. 

f  56  (Md.)  Acts  1008,  c  179,  §  14,  fining  one 
convicted  of  violating  the  liquor  law  the  sec- 
ond time,  and  providing  that  the  second  convic- 
tion may  be  ascertained  by  the  court  from  its 
dockets,  violates  Maryland  Declaration  of 
Rights,  art.  21,  entitling  every  person  to  be  in- 
formed of  the  accusation  against  him,  as  not 
requiring  indictment  to  charge  a  second  offense. 
— Goeller  v.  State,  85  A.  954. 

|  101  (Del.Gen.Sess.)  A  count  in  an  indict- 
ment for  abortion  was  not  rendered  insufficient 
by  a  clerical  omission  of  the  name  of  the  per- 
son operated  on  in  one  part  of  the  count. — 
State  v.  Brown,  85  A.  797. 

§  1 1 1  (Del.Gen.Sess.)  An  indictment  for  abor- 
tion, alleging  that  accused  with  intent  to  pro- 
cure a  miscarriage  administered  medicine  to  a 
pregnant  woman,  the  same  not  being  necessary 
to  preserve  her  life,  was  not  insufficient  as  nega- 
tiving only  the  necessity  of  the  medicine,  and 
npt  the  necessity  of  the  miscarriage. — State  v. 
Brown,  85  A.  797. 

wTL  MOTION  TO  QUASH  OR  DISMISS, 
AND  DEMURRER. 

§  136  (N.J.  Sup.)  The  discretion  to  quash  an 
indictment  will  not  be  exercised  unless  upon  the 
clearest  ground;  but  defendant  will  be  left  to 
a  demurrer,  motion  in  arrest  of  judgment,  or 
writ  of  error.— State  v.  Sweeten,  85  A.  309. 

{  137  (N.J.)  It  was  not  ground  for  quashing 
an  indictment  that  a  prior  grand  jury  had  been 
unlawfully  discharged.— State  v.  Zeller,  85  A. 
237. 

An  indictment  will  not  be  quashed  because 
the  venire  was  directed  to  elisors,  on  disquali- 
fication of  the  sheriff,  instead  of  to  a  coroner. 
—Id. 

|  137  (N.J.Sup.)  An  indictment  charging  ex- 
cise commissioners  of  the  city  of  Camden  with 
misconduct  in  granting  a  license  to  sell  liq- 
uors to  a  person  altogether  unfit  to  be  granted 
a  license  will  not  be  quashed  on  the  ground 
that  it  failed  to  charge  wrongful  intent.— State 
v.  Sweeten,  85  A.  309. 

An  indictment  charging  excise  commissioners 
of  the  city  of  Camden  with  misconduct  in  refus- 
ing a  license  to  sell  liquors  to  an  applicant  of 
good  character  will  not  be  quashed  on  the 
ground  that  it  failed  to  charge  wrongful  intent. 
—Id. 

IX.   ISSUES,  PROOF,  AND  VARIANCE. 

§169  (N.J.Sup.)  Facts  pleaded  in  an  indict- 
ment according  to  their  legal  effect  may  be 
proved  by  evidence  that  determines  their  legal 
character.— State  t.  Gallagher,  85  A.  207. 

INDORSEMENT. 

See  Bills  and  Notes,  §  396;  Elections,  g  192; 
Indemnify. 

INDUCEMENT. 

See  Pleading,  |  125. 


INFANTS. 

See  Adoption;  Divorce,  f  294;  Guardian  and 
Ward;  Habeas  Corpus;  Negligence,  gg  85, 
122;    Street  Railroads,  g  114;    Trial,  §  140. 

VH.  ACTIONS. 

§  77  (Del.  Super.)  The  court  has  inherent  pow- 
er to  appoint  a  guardian  ad  litem  for  an  infant 
defendant  properly  served  with  process. — Ban- 
croft v.  Bancroft,  85  A.  561. 

{ 84  (R.I.)  A  guardian  ad  litem  of  an  infant 
defendant  cannot  admit  anything  against  the 
infant,  nor  waive  anything  in  his  favor;  but 
plaintiff  must  prove  his  whole  case. — Greene  v. 
Mabey,   85   A.  118. 

A  guardian  ad  litem  of  an  infant,  in  pro- 
ceedings for  the  probate  of  a  will  disinheriting 
the  infant,  may  not  enter  into  an  agreement 
stating  facts  on  which  the  decree  must  be 
based. — Id. 

1 92  (Del.  Super.)  An  answer  of  an  infant  de- 
fendant, for  whom  a  guardian  ad  litem  has  been 
appointed,  may  only  be  interposed  by  the  guard- 
ian.—Bancroft  v.  Bancroft,  85  A.  561. 

§  98  <N.H.)  Evidence,  in  assumpsit  for  med- 
ical services  rendered  to  defendant  while  a 
minor,  living  with  her  father  and  supported 
by  him,  held  sufficient  to  sustain  a  verdict  for 
plaintiff  on  the  ground  of  ratification. — Smith 
v.  Mooney,  85  A.  619. 

INFERIOR  COURTS. 

See  Courts,  §  169. 

INHERITANCE. 

See  Descent  and  Distribution. 

INHERITANCE  TAX. 

See  Taxation,  gg  868,  879. 

INJUNCTION. 

See  Appeal  and  Error,  gg  787,  1108 :  Corpora- 
tions, |  197;  Easements,  g  58;  Fixtures,  g 
32;  Judgment,  gg  815-828;  Justices  of  the 
Peace,  g  128;  Municipal  Corporations.  § 
993;  Nuisance,  gg  19,  33;  Prohibition,  g  3; 
Quo  Warranto,  g  3;  Receivers,  g  210;  Re- 
lease, g  16;  Waters  and  Water  Courses,  g 
75. 

X.  NATURE  AND  GROUNDS   IN   GEN- 
ERAL. 
(B)  Ground*  of  Relief. 

g  23  (Pa.)  Where  an  agreement  provided  that 
a  gas  company  in  drilling  a  gas  well  through  a 
coal  company's  seam  should  fill  the  space  be- 
tween the  outer  and  inner  casings  with  liquid 
cement,  equity  will  not  enjoin  the  completion  of 
the  well  until  the  space  was  so  filled,  where  it 
would  cause  great  loss  to  the  gas  company  and 
be  of  no  benefit  to  the  coal  company. — Penn 
Gas  Coal  Co.  v.  Greensboro  Gas  Co.,  85  A. 
1093. 

n.   SUBJECTS   OF  PROTECTION   AND 
RELIEF. 

(O   Contract*. 

g59  (N.J.Sup.)  The  public  duty  to  supply 
consumers,  created  by  contract,  between  a  private 
water  company  and  a  municipality  pursuant 
to  statute,  may  be  enforced  by  injunction 
against  the  cutting  off  of  a  supply  already  be- 
gun.— Plainfield-Union  Water  Co.  v.  Inhabitants 
of  City  of  Pla  infield,  85  A.  321. 

g  60  (Md.)  Though  a  contract  for  services  as 
a  piano  salesman  and  collector  provided  that 
defendant  should  not  work  for  any  other  firm, 
held  that,  where  it  did  not  appear  that  he  was 
peculiarly  fitted  for  the  services  or  that  they 
were  in  any  way  extraordinary,  no  injunction 
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would  lie  to  prevent  a  breach  of  bis  agreement 
— Rosenstein  v.  Zentz,  85  A.  675. 

I  62  (N.J.)  A  written  agreement  between  ad- 
joining lot  owners  that  each  should  not  build 
nearer  than  three  feet  to  the  common  line  in 
certain  places,  though  not  enforceable  at  law, 
will  be  enforced  in  equity  against  an  alienee 
with  notice.— Cotton  v.  Crease,  85  A.  600. 

(H)  Criminal  Acta,  Conspiracies,  and 
Prosecution*. 

S  105  (Md.)  Where  complainant  had  procured 
a  license  to  operate  a  horse  race  meet,  and  had 
expended  large  sums  in  preparing  and  carrying 
on  the  same  on  the  faith  of  the  validity  of  Acts 
1912,  c.  132,  equity  had  jurisdiction  pending 
determination  of  the  constitutionality  of  the 
statute,  to  enjoin  criminal  prosecutions  against 
persons  carrying  forward  such  enterprise,  in  or- 
der to  protect  complainant's  property  rights. — 
Clark  v.  Harford  Agricultural  &  Breeders' 
Ass'n,  85  A.  503. 

XII.  ACTIONS   FOR   INJUNCTIONS. 

1 108  (Del.Ch.)  Where  defendant  railroad 
company  paid  a  claim  for  personal  injuries  by 
way  of  compromise  without  admitting  liability, 
plaintiff  should  repay  the  consideration  received 
as  a  condition  to  restraining  the  use  of  the  re- 
lease as  a  bar  to  further  recovery  on  the  ground 
of  mistake.— Tatman  v.  Philadelphia,  B.  &  W. 
K.  Co.,  85  A  716. 

IV.  PRELIMINARY  AND  INTERLOCU- 
TORY INJUNCTIONS. 
(A)  Grounds  and  Proceedings  to  Procure. 

§  135  (Pa.)  The  refusal  to  grant  or  contin- 
ue a  preliminary  injunction  is  error  only  when 
the  right  tbreatened  with  invasion  is  an  un- 
questionable one,  and  the  only  protection  from 
irreparable  injury  is  to  be  found  in  a  court  of 
equity.— Crawford  v.  Sullivan,  85  A.  1090. 

(B)  Continuing-,  Modifying;)  Vacating,  or 
Dissolving. 

1 176  (Md.)  On  denial  of  a  motion  to  dissolve 
a  preliminary  injunction,  the  court  will  not  ren- 
der a  final  decree,  but  will  merely  continue  the 
injunction  till  final  hearing. — Wilmer  v.  Picka, 
85  A  778. 

V.  PERMANENT  INJUNCTION  AND 
OTHER  RELIEF. 

1 194  (N.J.)  A  complainant,  who  in  a  suit  to 

restrain  the  use  of  a  secret  process  also  seeks 
an  accounting  of  profits,  elects  to  treat  defend- 
ant as  a  quasi  trustee;  and  he  may  only  re- 
cover the  net  profits  of  the  business. — Vulcan 
De  tinning  Co.  v.  American  Can  Co.,.  85  A.  318. 

A  complainant,  suing  to  restrain  the  use  of  a 
secret  process,  and  for  an  accounting  of  profits 
from  the  use  thereof,  is  entitled  to  interest  on 
the  net  profits ;  and  the  account  must  be  stated 
with  annual  rests. — Id. 

1 199  (N.J.)  A  defendant,  in  a  suit  to  restrain 
him  from  the  use  of  a  secret  process,  and  for 
an  accounting  of  profits,  is  entitled  to  be  credit- 
ed with  moneys  paid  for  repairs  to  the  plant 
and  machinery,  insurance  and  taxes  thereon, 
and  depreciation  in  value. — Vulcan  Detinning 
Co.  v.  American  Can  Co.,  85  A.  318. 

INNKEEPERS. 

See  Landlord  and  Tenant,  f|  1,  18. 

1 8  (Conn.)  There  is  a  substantial  distinction 
between  a  tenant  and  a  lodger,  since  a  tenant 
may  maintain  ejectment  quare  clausum  fregit 
and  trespass,  while  the  lodger  may  not.— Math- 
ews v.   Livingston,  85  A.  529. 

The  relation  established  by  the  hiring  of 
rooms  in  another's  house  depends  upon  the 
terms  of  the  contract  as  interpreted  in  view  of 
the  circumstances  showing  the  intention  of  the 
parties. — Id. 

A  lodger  merely  has  the  use  of  rooms  fur- 
nished by  the  landlord  without  exclusive  posses- 


sion, the  landlord  retaining  the  care  and  occu- 
pation, while  a  tenant  has  exclusive  possessiai 
of  rooms  rented.— Id. 

If  the  hirer  of  rooms  ui  a  lodging  house  hu 
exclusive  possession  and  the  keeper  retains  ao 
control,  in  the  absence  of  contract  or  circum- 
stances indicating  a  contrary  intention,  the 
law  will  presume  that  it  was  the  intention  to 
create  the  relation  of  tenant  and  not  that  <.< 
lodger.— Id. 

That  the  care  of  rooms  rented  was  taken  bj 
the  hirer  who  procured  her  own  board  and  fur- 
niture, and  that  the  price  charged  was  at  tic 
rate  made  to  a  tenant  rather  than  a  lodger,  ani 
the  receipt  read  "for  rent,"  tended  to  show  tfca: 
the  relation  of  tenant,-  and  not  that  of  lodger, 
existed. — Id. 

|  13  (Conn.)  A  landlord  has  a  lien  upon  tbe 
goods  of  a  lodger,  but  has  no  lien  upon  those 
of  a  tenant.— Mathews  v.  Livingston,  85  A 
529. 

IN  PAIS. 

See  Estoppel,  if  52-119. 

INSANE  PERSONS. 

See  Appeal  and  Error,  {  1109 ;    Insurance,  f 
719;   Wills,  if  21-55. 

m.  GUARDIANSHIP. 

1 36  (Md.)  Where  the  petition  prays  for  tb« 
appointment  of  a  committee  of  a  lunatic's  "per- 
son and  estate,"  but  the  decree  only  appoints  i 
committee  of  the  estate,  it  cannot  be  assumed 
that  the  court  also  intended  to  appoint  a  com- 
mittee of  the  "person." — Rutledge  ».  Ratkdge, 
85  A  66L 

J  36  (R.I.)  Neither  under  Gen.  Laws  1909. 
c  318,  §§  5,  6,  relating  to  abatement  of  actios: 
and  to  judgment  against  executors,  nor  under 
any  statute  in  this  state,  is  an  attachment  lies 
against  the  realty  of  an  insane  defendant  dis- 
solved by  the  appointment  of  a  guardian  for 
him.— Smart  v.  Burgess,  85  A  742. 

|38  (Pa.)  Tbe  guardian  of  an  Incompetent 
will  be  removed,  where  he  is  also  administra- 
tor of  an  estate  in  which  his  ward  has  an  in- 
terest antagonistic  to  hia  own.— Hill  v.  White- 
side, 85  A.  425. 

V.  PROPERTY  AND  CONVEYANCES. 

{  59  (R.I.)  The  property  of  a  lunatic,  after  be 
has  been  adjudicated  insane,  is  in  custodia  Jur- 
is, to  be  managed  by  tbe  guardian  under  the  di- 
rection of  the  court  appointing  him. — Smart  t. 
Burgess,  85  A.  742. 

{62  (Md.)  Since  a  lunatic  cannot  contract 
after  inquisition  found,  claims  of  creditors  most 
exist  before  tbe  inquisition,  or  may  consist  of 
liens  on  his  property  created  before  that  time.— 
Rutledge  v.  Rutledge,  85  A.  661. 

1 71  (Md.)  A  creditor  of  a  lunatic  may  col- 
lect his  debt  or  enforce  a  lien  on  the  lunatic's 
property  only  by  an  adversary  proceeding  under 
Code  Pub.  Gen.  Laws  1904,  art.  16,  |  118.  pro- 
viding that  on  application  by  the  committee 
to  sell  the  property,  etc.,  the  court  shall  take 
proof  as  in  other  chancery  cases  as  to  the  ni- 
ne, etc,  of  the  property,  and  order  a  sale  if 
deemed  to  the  lunatic's  interest. — Rntledge  v. 
RuUedge,   85    A.    661. 

In  view  of  Code  Pub.  Gen.  Laws  1904.  irt. 
16,  i  121,  authorizing  a  sale  of  a  lunatic's  prop- 
erty for  such  purposes  "where  a  trustee  had 
been  appointed  by  the  court  for  tbe  management 
of  tbe  person  and  estate,"  the  court  may  order 
a  sale  only  where  the  application  is  by  a  trus- 
tee of  tbe  "person"  and  estate. — Id. 

While  the  formal  chancery  proceedings  pie- 
scribed  by  Code  Pub.  Gen.  Laws  1904,  art.  !«. 
i  118,  for  the  sale  of  a  lunatic's  realty  or  per- 
sonalty, are  not  necessary  when  the  sale  i* 
made  pursuant  to  section  121  for  the  lunatic's 
support  or  the  payment  of  expenses  incurred  by 
his  committee,  an  application  for  the  sale  of 
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realty  for  such  purposes  should  at  least  show 
the  object  and  necessity  (or  the  sale. — Id. 

The  language  of  the  report  of  a  sale  of  a 
lunatic's  realty  that  "your  committee  believes 
the  same  to  be  for  the  interest  and  advantage 
of  the  lunatic  indicated  that  the  purpose  was 
for  reinvestment,  and  not  for  support  or  pay- 
ment of  the  committee's  expenses. — Id. 

Where  a  sale  of  a  lunatic's  realty  was  in- 
valid, her  devisee,  if  she  retains  the  proceeds, 
must  do  equity  by  giving  the  purchaser  a  valid 
deed,  and,  if  the  purchaser  does  not  have  the 
sale  perfected,  the  proceeds,  less  reasonable 
compensation  for  use  of  the  land  and  injury 
done  it,  should  be  returned  to  the  purchaser. 

VI.   CONTRACTS. 

I  77  (R.I.)  In  an  action  on  a  note  made  by 
an  insane  person,  the  plaintiff  cannot  recover  on 
the  ground  that  he  was  ignorant  of  the  fact  of 
the  maker's  insanity,  and  that  the  dealings  were 
fair.— Campbell  v.  Campbell,  85  A.  930. 

IX.  ACTIONS 

8  99  (R.I.)  Where,  in  an  action  on  a  claim 
against  estate  of  an  insane  person  on  a  promis- 
sory note,  the  defenses  were  lack  of  considera- 
tion and  insanity,  and  evidence  was  conflicting 
on  both  issues,  refusal  of  instruction  that, 
though  the  maker  was  insane,  plaintiff  should 
recover '  reasonable  compensation  for  services 
rendered  and  for  which  the  note  was  given,  was 
error;  it  not  being  a  different  claim.— Campbell 
v.  Campbell,  85  A.  930. 

S  103  (Md.)  Upon  reversing  a  decree  denying 
the  petition  of  a  devisee  of  a  lunatic  for  the 
proceeds  of  the  sale  of  her  land  by  a  commit- 
tee because  the  sale  was  invalid,  and  adjudging 
the  devisee's  rights,  the  costs  should  be  paid  out 
of  such  proceeds,  and  not  out  of  the  estate  or 
by  the  committee — defendants  individually. — 
Rutledge  v.  Rutledge,  85  A.  661. 

INSOLVENCY. 

See  Assignments  for  Benefit  of  Creditors; 
Bankruptcy;  Banks  and  Banking,  {§  73,  77; 
Corporations,  §|  553-565,  622. 

INSPECTION. 

See  Corporations,  |  311;  Evidence,  |  208; 
Master  and  Servant,  f  124. 

INSTRUCTIONS. 

To  jury,  see  Criminal  Law,  ff  785.  834,  1172; 
Homicide,  §§  286,  308;    Trial,  {{  186-296. 

INSURANCE. 

See  Customs  and  Usages;  Landlord  and  Ten- 
ant. |§  47,  103,  111;  Principal  and  Agent, 
f  136. 

II.   INSURANCE   COMPANIES. 
(A)    Stock    Companies. 

|  47  (R.I.)  Insurance  corporations  merged  or 
consolidated  under  New  York  Insurance  Law, 
$  129,  do  not  cease  to  exist  absolutely,  but  re- 
tain a  sufficient  existence  to  maintain  or  defend 
existing  suits  wherever  pending. — Riddell  v. 
Rochester  German  Ins.  Co.  of  New  York,  85  A. 
273. 

Action  against  a  New  York  insurance  corpo- 
ration held  not  abated  by  the  consolidation  of 
such  corporation  with  another,  under  New  York 
Insurance  Law,  f  129.— Id. 

(B)   mutual   Companies. 

1 59  (Pa.)  Where  a  life  insurance  company 
ehartef  provides  that  the  net  profits  shall  be 
divided  pro  rata  among  the  policy  holders,  as 
the   directors   may   determine,   and   it   has   ac- 


cumulated a  large  surplus,  the  directors  are 
bound  to  ascertain  and  pay  over  their  equitable 
proportion  of  the  surplus.— White  v.  Provident 
Life  &  Trust  Co.,  85  A.  463. 

HI.   INSURANCE    AGENTS    AND 
BROKERS. 

(A)  An-ency  for  Insurer. 

i  84  (Me.)  In  a  contract  that  a  subagent  up- 
on death  or  retirement  of  the  general  agent 
should  be  entitled  to  two  years'  renewal  com- 
mission on  business  already  placed,  provided  he 
continued  as  agent  during  such  two  years,  the 
proviso  did  not  extend  the  period  during  which 
the  commissions  on  renewal  premiums  were  to 
be  paid. — Gooding  v.  Northwestern  Mut.  Life 
Ins.  Co.,  85  A.  391. 

An  insurance  agent  was  not  entitled  to  com- 
missions on  renewal  premiums  while  he  was 
acting  under  no  contract  with  the  company. 
— Id. 

The  fact  that  a  mutual  life  insurance  com- 
pany fixed  its  rates  on  the  assumption  that 
commissions  on  renewal  premiums  would  be 
paid  the  agent  as  long  as  the  policy  remained 
in  force  did  not  entitle  an  insurance  agent  to 
a  commission  on  renewals  contrary  to  his  em- 
ployment contract. — Id. 

T.   THE  CONTRACT  IN  GENERAL. 
(B)  Construction  and  Operation. 

I  146  (N.J.)  That  construction  of  an  insur- 
ance policy  is  to  be  adopted  which  is  most 
favorable  to  the  insured,  and  conditions  and 
stipulations  are  to  be  construed  most  strongly 
against  the  insurer. — Harris  v.  American  Cas- 
ualty Co.  of  Reading,  Pa.,  85  A.  194. 

IX.   AVOIDANCE     OF     POLICY     FOR 
MISREPRESENTATION.     FRAUD. 
OR  BREACH  OF  WARRANTY  OR 
CONDITION. 
(O)  Matters  Relating;  to  Person  Insured. 

{291  (N.J.)  Where  applicant  for  life  insur- 
ance certifies  that  his  health  is  good  according 
to  the  best  of  his  knowledge,  a  recovery  may 
be  had  on  his  death,  if  be  had  reason  to  be- 
lieve that  he  was  in  good  health,  though  this 
was  not  in  fact  his  condition. — Smith  v.  Pru- 
dential Ins.   Co.  of  America,  85  A.  190. 


X.  FORFEITURE     OF     POLICY     FOR 

BREACH  OF  PROMISSORY  WAR- 
RANTY, COVENANT,  OR  CONDI- 
TION SUBSEQUENT. 

(B)  Blatters   Relatlna-   to   Property    or   In- 
terest Insured. 

{318  (Pa.)  A  provision  that  the  working  of 
carpenters,  etc.,  in  building  or  repairing  the 
premises  without  permission  of  the  insurer  wilt 
avoid  the  policy,  does  not  apply  to  repairs  nec- 
essary for  the  preservation  of  the  property. — 
Lebanon  County  v.  Franklin  Fire  Ins.  Co.  of 
Philadelphia,  85  A.  419. 

{ 326  (Pa.)  Under  a  provision  in  a  fire  pol- 
icy prohibiting  the_  keeping  or  use  of  gasoline 
on  the  premises  without  the  consent,  where  a 
fire  occurs  from  the  use  of  a  gasoline  torch  in 
the  burning  off  of  old  paint,  such  use  will  not 
prevent  a  verdict  for  the  insured. — Lebanon 
County  v.  Franklin  Fire  Ins.  Co.  of  Philadel- 
phia, 85  A.  419. 

XI.  ESTOPPEL,  WAIVER,  OR  AGREE- 
MENTS AFFECTING  RIGHT  TO 

AVOID   OR  FORFEIT  POLICY. 

{  378  (Pa.)  Where  a  fire  policy  is  issued  with- 
out a  written  application,  and  the  insurance 
agent  knows  that  the  covenant  as  to  uncondi- 
tional and  sole  ownership  in  insured  is  untrue, 
and  the  insured  has  been  guilty  of  no  fraud, 
the   company  is   estopped  from  setting  up   the 
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breach  of  the  covenant  in  a  suit  on  the  policy. 
— Clymer  Opera  Co.  v.  Flood  City  Mut  Fire  Ins. 
Co.,  85  A.  1111. 

XIX.  BISKS    AND    CAUSES    OF    LOSS. 

(B)  Insurance   of   Property   and   Titles. 

§424  (N.J.)  "Collision,"  within  the  meaning 
of  a  policy,  held  to  mean  the  act  of  colliding, 
and  imports  striking  together;  violent  contact. 
Both  bodies  need  not  be  in  motion.— Harris  v. 
American  Casualty  Co.  of  Reading,  Pa.,  85  A. 
194. 

Water  and  land  are  "objects"  within  a  policy 
insuring  against  loss  from  injury  from  colli- 
sion of  an  automobile  with  an  object  or  ob- 
jects.—Id. 

A  provision  in  a  policy  that  damages  to  an 
automobile  from  collision  due  to  upsets  shall 
be  excluded  does  not  defeat  recovery,  where 
an  automobile  ran  off  a  highway  bridge  and 
landed  at  the  bottom  of  the  stream  upside  down ; 
the  upset  being  rather  the  result  of  the  collision 
than  the  reverse. — Id. 

(C)  Guaranty  and  Indemnity  Insurance. 

§  436  (N.J.)  Insurer  against  dishonesty  of 
plaintiff's  treasurer  held  not  liable  where  plain- 
tiff's auditing  committee,  in  examining  the  treas- 
urer's books,  failed  to  verify  the  cash  on  hand 
by  inquiry  at  the  bank,"  where  he  deposited  the 
money  received.— Atlantic  City  Aerie  No.  64, 
Fraternal  Order  of  Eagles,  v.  International  Fi- 
delity Ins.  Co.,  85  A.  325. 

XIV.   NOTICE  AND   PROOF   OF  LOSS. 

§553  (Me.)  No  recovery  could  be  had  under 
a  fire  insurance  policy  where  the  insured  parties, 
in  their  proofs  of  loss  and  in  their  testimony,  in 
an  action  thereon,  falsely  and  fraudulently  mis- 
stated the  quantity  and  value  of  the  goods  de- 
stroyed.—Pottle  v.  Liverpool  &  London  &  Globe 
Ins.  Co.,  85  A.  1058. 

XVIII.   ACTIONS  ON  POLICIES. 

§  665  (Me.)  In  an  action  on  a  fire  insurance 
policy,  evidence  held  to  show  that  plaintiffs, 
in  their  proofs  of  loss  and  in  their  testimony, 
falsely  and  fraudulently  misstated  the  quantity 
and  value  of  the  goods  destroyed. — Pottle  v. 
Liverpool  &  London  A  Globe  Ins.  Co.,  85  A. 
1058. 

i  668  (Pa.)  Where  a  provision  that  the  work- 
ing of  carpenters,  etc.,  in  building  or  repair- 
ing the  premises  without  permission  of  the  in- 
surer will  avoid  the  policy,  does  not  apply  to 
repairs  necessary  for  the  preservation  of  the 
property.  The  necessity  of  repairs  is  a  ques- 
tion for  the  jury.— Lebanon  County  v.  Frank- 
lin Fire  Ins.  Co.  of  Philadelphia,  85  A.  419. 

XX.  MUTUAL  BENEFIT  INSURANCE. 

(B)  The  Contract  in  General. 

§719  (Md.)  A  reserved  power  to  amend  the 
by-laws  of  an  association  or  a  condition  in  the 
certificate  binding  the  insured  to  compliance 
with  subsequently  adopted  laws,  rules,  and 
regulations  will  authorize  the  adoption  of  a  law 
reducing  the  benefit  payable  in  case  of  suicide 
of  the  member  while  sane,  but  will  not  permit 
such  a  law  as  to  suicide  while  insane. — Supreme 
Conclave  Improved  Order  of  Heptasophs  v. 
Keban,  85  A.  1035. 

§719  (N.J.Ch.)  The  court  in  a  suit  by  a  mem- 
ber of  a  fraternal  order  to  restrain  the  increase 
of  dues  will  on  motion  for  preliminary  injunc- 
tion permit  the  order  to  attempt  to  collect  the 
increased  dues,  and,  if  paid,  the  excess  must 
be  credited  to  future  accruing  dues  if  complain- 
ant finally  succeeds,  or  members  may  pay  at 
the  old  rates  and  be  given  a  reasonable  oppor- 
tunity to  pay  the  increased  rates  if  valid. — Poole 
v.  Supreme  Circle,  Brotherhood  of  America,  85 
A.  453. 

§719  (N.J.Ch.)  One  who  entered  into  a  death 
benefit  fund  which  had  a  by-law  that  the  dues 


would  be  50  dents,  except  that  when  the  re- 
ceipts were  insufficient  they  would  be  increSfJ 
to  60  cents  until  the  liabilities  were  paid,  cai- 
not  be  made  to  pay  dues  of  90  cents  under  4 
law  allowing,  in  general  terms,  alterations  uc 
amendments  to  the  laws. — Poole  v.  Supreme  Cir- 
cle, Brotherhood  of  America,  85  A.  821. 

(F)  Actions  for  BemefUa. 

§  804  (R.I.)  A  member  of  a  mutual  benefi:  or- 
der cannot  consistently  claim  sick  benefits  pro- 
vided for  by  the  laws  of  the  order,  and  that 
such  laws  are,  in  other  respects,  of  no  validity 
because  the  constitution  and  by-laws  had  la 
been  regularly  adopted.— Cohen  v.  Superior 
Lodge  No.  516,  I.  O.  B.  A.,  85  A.  653. 

J  805  (R.I.)  One  who  voluntarily  submits  hhs- 
f  to  a  law  of  an  order  that,  if  he  feels  aj- 
grieved  at  the  action  of  the  lodge,  he  must  ap- 
peal to  the  executive  committee  and  await  it> 
final  decision  before  suing  in  a  public  coon 
must  exhaust. his  remedy  within  the  order  be- 
fore he  can  prosecute  bis  claim  in  a  court  of 
law. — Cohen  v.  Superior  Lodge  No.  516,  L  0. 
B.  A.,  85  A.  653. 

§815  (Md.)  In  an  action  against  a  benefit  as- 
sociation by  a  beneficiary  of  a  deceased  menuvr 
an  answer  to  the  complaint  that  a  memt-rr 
committed  suicide  was  demurrable,  where  ;t 
did  not  allege  that  the  member  was  not  iasu; 
at  the  time,  where  a  by-law,  providing  that  bc 
full  benefit  would  be  paid  where  the  member 
committed  suicide,  was  not  binding  on  bk* 
beneficiary  if  the  member  committed  suicide 
while  insane.— Supreme  Conclave  Improved  Or- 
der of  Heptasophs  v.  Rehan,  85  A.  1035. 

INTENT. 

See  Abortion ;  Constitutional  Law,  §  13 :  Crim- 
inal Law,  §§  25,  371;  Descent  and  Distribu- 
tion, «  45 ;  Evidence,  §§  151.  313;  Fraud.  | 
9;  Sales,  {  54;  Statutes,  f  181;  Wills.  I 
470. 

INTEREST. 

See  Banks  and  Banking,  I  154;  Corpora tians 
§  553;  Executors  and  Administrators,  i  41: 
Injunction,  §  194;  Principal  and  Surety.  ) 
108:   Receivers,  §  101;  Trusts,  §  219;    Wills. 

I.  RIGHTS  AND  LIABILITIES  IN 
GENERAL. 

§  19  (Conn.)  Interest  was  properly  allowed 
in  an  action  for  legal  services  upon  the  bal- 
ance found  due  from  the  date  of  its  presenta- 
tion to  the  date  of  the  verdict. — Stoddard  t. 
Sagal,  85  A.  519. 

INTERLOCUTORY  JUDGMENT. 

See  Appeal  and  Error,  §§  77,  78. 

INTERNATIONAL  LAW. 

See  Aliens. 

INTERPRETATION. 

See  Constitutional  Law,  §§  13-18:    Contracts. 

S|  152-170;    Deeds,  §  100;    Evidence,  §  44S: 

Statutes,  §§  181,  227. 
Lease,  see  Landlord  and  Tenant,  §§  37.  47. 
Of  instructions  to  jury,  see  Trial,  §  296. 

INTERROGATORIES. 

See  Depositions. 

INTERSTATE  COMMERCE. 

See  Commerce. 

INTERSTATE  COMMERCE  COM- 
MISSION. 

See  Commerce,  §  85. 
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INTERVENTION. 

See  Appeal  and  Error,  g  78;    Parties,  f  40; 
Partition,  g  49. 

INTESTACY. 

See  Descent  and  Distribution. 

INTOXICATING  LIQUORS. 

See  Criminal  Law,  gg  981.  992,  1001;    Indict- 
ment and  Information,  gg  .SO,  157. 

XXI.   LOCAL  OPTION. 

5  35  (R.I.)  Where  the  previous  election  had 
authorized  the  licensing  of  the'  sale  of  intoxi- 
cating liquors,  the  continuance  of  such  sale  is 
properly  licensed  under  Gen.  Laws  1909,  c 
123,  |  4,  providing  that,  if  a  majority  of  the 
votes  shall  be  for  the  granting  of  such  licenses, 
they  shall  be  granted  until  the  city  or  town 
shall  vote  not  to  grant  such  licenses,  though  the 
next  succeeding  election  was  a  tie. — Rice  v. 
Town  Council  of  Town  of  Westerly,  85  A.  553. 

IV.   LICENSES  AMD  TAXES. 

$45  (Conn.)  Gen.  St.  1902,  §  2669,  allowing 
a  taxpayer  to  appeal  from  a  permit  to  a  liquor 
licensee  to  remove  his  business,  held  not  re- 
pealed by  Acts  1909,  c.  267,  amending  Gen.  St 
1902,  |  2660,  by  giving  such  appeal  on  the  re- 
fusal to  grant  transfer  of  any  such  license. — 
Appeal  of  Bridgeport  Malleable  Iron  Co.,  85  A. 
580. 

§59  (N.J.Sup.)  Within  a  resolution  of  the 
excise  commissioners  denying  new  licenses  to 
sell  liquors  till  January  1,  1913,  a  place  winch 
had  been  previously  licensed,  but  which  had 
not  been  abandoned,  but  repaired  for  continu- 
ance of  business  when  licensed,  was  not  a 
new  place;  and  the  excise  commissioners  prop- 
erly granted  a  license  to  the  owner. — Londa  v. 
Kling,  85  A.  220. 

§  61  (N.J.Sup.)  Though  the  excise  commis- 
sioners of  the  city  of  Camden  have  discretionary 
power  to  grant  or  refuse  a  license  to  sell  liq- 
uors, yet,  if  this  discretion  be  willfully  abused, 
an  indictment  will  lie  against  the  commissioners 
who  grant  or  refuse  a  license  from  corrupt  and 
improper  motives. — State  v.  Sweeten,  85  A.  309. 

§  1 04  (Conn.)  The  word  "appeal,"  in'  relation 
to  an  appeal  from  the  permission  of  county 
commissioners  to  a  liquor  licensee  to  remove  his 
place  of  business,  is  a  misnomer,  since  the  pro- 
ceeding does  not  transfer  the  jurisdiction  of  the 
commissioners  to  hear  purely  administrative 
questions,  but  only  judicial  questions  involving 
the  legality  of  their  conduct— Appeal  of  Bridge- 
port Malleable  Iron  Co.,  85  A.  580. 

In  the  absence  of  statutory  provision  for  no- 
tice to  a  licensee  of  a  taxpayer's  appeal  from 
county  commissioners'  permission  to  remove  his 
place  of  business,  held,  that  he  was  not  entitled 
to  any  formal  notice. — Id. 

IX.    SEARCHES,  SEIZURES,  AND  FOR- 
FEITURES. 

g  248  (Me.)  Under  Rev.  St.  c.  29,  f  49,  held, 
that  a  complaint  in  a  proceeding  to  search  for 
and  seize  intoxicating  liquors  unlawfully  kept, 
is  void,  where  it  designates  the  keeper  by  a 
fictitious  name,  as  "John  Doe,"  without  stating 
that  his  real  name  is  unknown  to  complainant. 
—State  T.  Intoxicating  Liquors,  85  A.  1060. 

INVENTORY. 

See  Executors  and  Administrators,  f|  471,  513. 

ISSUES. 

See  Appeal  and  Error,  gg  171,  173. 


JOINDER. 

See  Action,  gg  41-50;   Parties,  g  25. 

JOINT  TENANCY. 

See  Tenancy  in  Common. 

{  I  (Me.)  An  estate  in  joint  tenancy  does  not 
exist  unless  there  is  unity  of  interest,  title, 
time,  and  possession. — Staples  v.  Berry.  85  A. 
303. 


See  Courts. 


JUDGES. 
JUDGMENT. 


See  Appeal  and  Error,  J  1108;  Attachment,  { 
177;  Bankruptcy,  g  891;  Criminal  Law,  g§ 
982-1001,  1111 ;  Divorce,  g  167 ;  Ejectment, 
I  115 ;  Eminent  Domain,  g  241 ;  Execution  ; 
Executors  and  Administrators,  f  513;  Jus- 
tices of  the  Peace,  g  128;  Limitation  of  Ac- 
tions, g  25;  Master  and  Servant,  g  78; 
Quieting  Title,  I  52 ;  Replevin,  g  108 ;  Scire 
Facias,  g  1 ;  Specific  Performance,  g  131 ; 
Supersedeas. 

L  NATURE  AND   ESSENTIALS  IN 
GENERAL. 

g  17  (Conn.)  A  default  judgment  rendered  on 
a  substituted  complaint,  which  set  up  a  differ- 
ent cause  of  action  from  the  complaint  served 
with  the  summons,  is  irregular,  as,  in  effect 
the  institution  of  an  action  by  the  service  of  a 
summons  alone. — Gallup  v.  Thomas  B.  Jeffery 
Co.,  85  A.  374. 

g  17  (Vt.)  Where  a  foreign  corporation,  do- 
ing business  in  the  state,  did  not  designate  a 
resident  agent  upon  whom  process  could  be 
served,  service  by  attachment  of  the  corpora- 
tion's property  in  accordance  with  P.  S.  1450, 
1458,  is  sufficient,  not  only  to  bring  the  prop- 
erty attached  within  the  custody  of  the  court, 
but  to  support  a  personal  judgment.— Somerville 
Lumber  Co.  v.  Mackres,  85  A.  977. 

II.   RT  CONFESSION. 

g  50  (Pa.)  Where  a  lease  authorized  the  les- 
sors, on  breach  of  any  covenant  by  the  lessee, 
to  confess  judgment  for  the  whole  of  the  rent 
for  the  unexpired  term,  and  affidavit  by  the 
lessor,  filed  with  the  lease,  and  averring  a  breach 
of  condition  as  to  subletting,  is  sufficient  to 
support  judgment — Purvis  v.  Dempsey,  85  A. 
1091. 

IV.  BY  DEFAULT. 
(A)  Reoulsttea   and   Validity. 

g  102  (Conn.)  Where  a  default  judgment  was 
entered  on  a  substituted  complaint,  which  was, 
in  effect,  a  new  cause  of  action,  the  judgment 
should  be  set  aside.— Gallup  v.  Thomas  B.  Jef- 
fery Co.,  85  A.  374. 

(B)  Opening   or  Settlajr  Aside  Default. 

g  143  (R.I.)  Allegations  that  defendant  had  a 
good  defense  to  the  action,  that  the  facts  stated 
in  the  affidavit  for  scire  facias  were  untrue,  and 
that  he  bad  employed  an  attorney  to  defend, 
which  the  attorney  did  not  do,  denying  the  em- 
ployment, held  insufficient  to  justify  a  trial,  on 
the  ground  that  the  judgment  was  entered  by 
accident  mistake,  or  unforeseen  cause. — Dun- 
ham v.  Deslandes,  85  A.  921. 

g  143  (R.I.)  Where  between  the  service  of  the 
writ  and  the  filing  of  the  declaration  plaintiff 
executed  a  release  of  all  damages  from  defend- 
ant's negligence,  and  defendant  informed  its 
counsel  that  the  case  was  settled,  a  default  for 
defendant's  failure  to  file  pleas  is  properly 
vacated.— Fox  v.  Artesian  Well  &  Supply  Co., 
85  A.  937. 

g  144  (R.I.)  Falsity  of  the  affidavit  on  which 
a  writ  of  scire  facias  was  granted  would  not,  of 
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itself,  entitle  defendant  to  a  trial  on  the  merits 
after  judgment  by  default.— Dunham  v.  Desland- 
ee,  85  A.  921. 

i  151  (Conn.)  Where  a  judgment  was  entered 
by  default  upon  a  substituted  complaint,  where 
no  recovery  could  be  had  on  the  original  com- 
plaint, it  was  entirely  bad,  and  could  be  set 
aside  by  the  court  unasked,  or  on  a  motion 
setting  up  a  defense  which  would  not  defeat 
nominal  damages.— Gallup  v.  Thomas  B.  Jef- 
fery  Co.,  85  A.  374. 

I  173  (Vt.)  Where  an  audita  querela,  to  set 
aside  a  judgment  by  default,  was  tried  on  its 
merits,  the  judgment  should  be  for  defendant, 
instead  of  for  the  dismissal  of  the  writ.— Somer- 
ville  Lumber  Co.  v.  Mackres,  85  A.  977. 

VT.  ON  TRIAL  OF  ISSUES. 

(A)   Rendition,  Form,  and  Requisites  In 
General. 

f  199  (Pa.)  Act  April  22,  1905  (P.  L.  286), 
gives  a  party  the  right  to  move  for  a  judgment 
non  obstante  veredicto  on  the  whole  record 
only  when  he  has  presented  a  written  point  re- 
questing binding  instructions. — Reichner  v. 
Keichner,  85  A.  877. 

1 228  (Me.)  Alternative  or  conditional  judg- 
ments at  law  are  void  in  civil,  as  well  as  in 
criminal,  cases.— State  v.   Sturgis,  85  A.  474. 

<D)  Arrest  of  Jadgment. 

1266  (Vt)  A  motion  in  arrest  of  judgment 
reaches  only  defects  apparent  of  record. — Bo- 
ville  v.  Dalton  Paper  Mills,  85  A.  623. 

Specifications  are  not  a  part  of  the  record 
for  purposes  of  pleading,  and  so  may  not  be 
considered  on  a  motion  in  arrest. — Id. 

A  motion  in  arrest  of  judgment  cannot  be 
sustained  by  matters  which  appeared  on  the 
trial,  as  shown  by  the  transcript.— Id. 

VII.  ENTRY,  RECORD,  AND  DOCK- 
ETUfG. 

$273  (Pa.)  Where  a  plaintiff  or  defendant 
dies  after  final  argument,  but  before  the  entry 
of  the  decree,  the  court  may  direct  the  decree 
to  be  entered  as  prior  to  the  death  of  the  party. 
— Schaeffer  v.  Coldren,  85  A.  98. 

IX.  OPENING  OR  VACATING. 

f  340  (Pa.)  All  courts  of  record  have  authori- 
ty to  vacate  a  judgment  or  decree  which  is 
utterly  void  and  a  mere  nullity. — In  re  Maco- 
luso's  Naturalization,  85  A.  149. 

1386  (Md.)  Laches  could  not  be  urged  as  a 
defense  to  a  motion  to  strike  a  fiat  judgment, 
unless  the  defense  made  the  ground  of  the  ap- 
plication could  have  been  made  available  as 
against  a  scire  facias  by  the  use  of  proper 
care  and  diligence.— American  Surety  Co.  of 
New  York  v.  Spice,  85  A.  1031. 

XIH.  MERGER  AND  RAR  OF  CAUSES 
OF  ACTION  AND  DEFENSES. 

(B)  Csuei  of  Action  nnd  Defenses  Merg- 
ed,  Barred,  or  Concluded. 

(  584  (N.J.Sup.)  A  matter  is  not  res  judicata 
unless  there  is  identity  of  the  thing  sued  for, 
of  the  cause  of  action,  of  the  parties,  the 
quality  of  the  persons  for  and  against  whom 
the  claim  is  made,  and  the  judgment  controls 
the  issue  in  the  latter  action.— Hoffmeier  v. 
Trost,  85  A.  221. 

8  584  (Pa.)  That  a  judgment  may  be  res  judi- 
cata, there  must  be  identity  in  the  thing  sued 
for,  in  the  cause  of  action,  in  the  parties,  and 
in  the  quality  in  the  persons  for  or  against 
whom  the  claim  is  made.— Seigfried  v.  Boyd,  85 
A.  72. 

{585  (N.J.Sup.)  Where  the  evidence  neces- 
sary to  sustain  an  action  would  have  authoriz- 
ed a  recovery  in  a  former  action,  a  prior  judg- 
ment is  a  bar,  but  if  it  authorizes  a  recovery 
in  the  second  action,  but  could  not  have 
produced  a  different  result  In  the  first  action, 


the  failure  of  the  plaintiff  In  the  first  acti  c 
is  no  bar  to  his  recovery  in  the  second.— Ho£- 
meier  ▼.  Trost,  85  A.  221. 

1592  (N.J.Ch.)  It  is  the  duty  of  on-  «i, 
brings  a  suit  to  include  in  it  every  cause  •'. 
action  available  to  him,  which  is  consists: 
with  the  general  purpose  of  his  bill,  and  i: 
available  claim  not  therein  alleged  is  fom-r 
lost.— Denver  City  Waterworks  Co.  t.  Anvrr. 
can  Waterworks  Co.,  85  A.  826. 

XIV.  CONCLUSIVENESS   OF    ADJUDI- 
CATION. 
(A)  Judarments  Conclusive  in  General. 

1 648  (Pa.)  Judgments  in  criminal  caws  •> 
generally  inadmissible  to  establish  the  fact*  •■: 
a  civil  case,  and  vice  versa. — Wingrove  v.  On 
tral  Pennsylvania  Traction  Co.,  85  A.  850. 

(B)  Persons  Conelnaed. 

I  675  (Pa.)  One  summoned  as  a  witness  is  w-t 
concluded  by  the  judgment,  unless  directly  <•*• 
nected  with  the  litigation. — Seigfried  v.  Beri. 
85  A.  72. 

{ 707  (Pa.)  Judgment  in  trespass  to  refw-r 
certain  land  held  not  res  judicata  of  ejectawrt 
by  one  not  a  party  to  the  action  in  trespss*.- 
Seigfried  v.  Boyd,  85  A.  72. 

(C)  Matters  CenelnaesT. 

f  713  (N.J.Ch.)  An  award  fixing  the  amoist 
of  damages  suffered  by  a  landowner  durin:  • 
stated  length  of  time  from  the  pollution  of  t 
stream  by  a  city  is  not  an  adjudication  of  tfc- 
amount  of  damages  suffered  subsequently.— 
Doremus  v.  City  of  Paterson,  85  A.  006. 

{  743  (Pa.)  A  judgment,  in  an  action  for  tres- 
pass, is  not  res  judicata  of  the  title  in  a  »i- 
sequent  suit  in  ejectment  to  recover  the  s&zr 
land.— Seigfried  v.  Boyd,  85  A.  72. 

§743  (R.I.)  Where,  in  a  former  actix 
between  the  parties,  the  boundary  of  com- 
plainant's land  was  established,  and  it  vt- 
found  that  her  piazza  was  on  tie  land  of  c~ 
fendant,  defendant  will  not  be  enjoined  fn-r 
removing  it  until  title  can  be  established  at  is 
action  of  law.— Hawkins  v.  Oo-Operative  Bid;. 
Bank,   85  A.    641. 

XVH.  FOREIGN  JUDGMENTS. 

(815  (N.J.Ch.)  Where  a  receiver,  a  party  '■> 
a  proceeding  in  another  state  attacking  a  fore- 
closure sale  of  the  assets  of  his  insolvent.  wi« 
forever  enjoined  from  claiming  title  therrf 
this  court  will  not  thereafter  permit  him  to 
attack  the  sale,  since  to  do  so  would  violate  t'» 
full  faith  and  credit  clause  of  the  federal  O  c- 
stitution.— Denver  City  Waterworks  Co,  v. 
American  Waterworks  Co.,  85  A.  828. 

1 828  (N.J.Ch.)  A  receiver  made  a  part.-  to  a 
proceeding  in  another  state,  and  there  enjoined 
from  attacking  the  validity  of  a  foreclosure, 
sale  of  the  assets  of  the  corporation  held  pre- 
cluded from  bringing  suit  in  the  federal  court 
attacking  the  sale. — Denver  City  Waterworks 
Co.  t.  American  Waterworks  Co.,  85  A.  826. 

JUDICIAL  POWER. 

See  Constitutional  Law,  H  68,  74. 

JUDICIAL  SALES. 

See  Bankruptcy,  |  257;  Sheriffs  and  Consta- 
bles, i  138. 

JURISDICTION. 

See  Aliens;  Appeal  and  Error,  f  1002;  Ar- 
rest ;  Attachment,  {  142 ;  Bankruptcy,  f  391 : 
Courts ;  Criminal  Law,  |  90 ;  Discovery : 
Divorce,  g  294;  Equity,  ft  29.  42,  160.  17*. 
220;  Executors  and  Administrators,  ff  31'T. 
507 ;  Justices  of  the  Peace,  f  87  ;  Process,  i 
31:  Prohibition,  f$  3,  5,  25 ;  Quieting  Title. 
|  52;   Receivers,  |  110;    Wills,  |  248. 
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JURY. 

See  Appeal  and  Error,  f  727;  Grand  Jury: 
Homicide,  gg  286,  308;  Jury;  New  Trial,  g 
44;  Triai,  «  136-143. 

in.   QUALIFICATIONS  OF  JTJBOBS 
AMD  EXEMPTIONS. 

1 53  (Vt)  Previous  service  aa  a  juror  does  not 
disqualify  one  from  serving  as  a  talesman  under 
the  statute  providing  that  a  juror,  drawn  from 
a  town  of  more  than  200,  shall  be  disqualified 
from  again  serving  for  two  years. — State  v. 
Neiburg,  85  A.  769. 

JUSTICES  OF  THE  PEACE. 

See  Criminal  Law,  f  90;    Quo  Warranto,  $  3. 

JX  BIGHTS,    DUTIES,    AND    LIABILI- 
TIES. 

130  (DeLSuper.)  The  object  of  Rev.  Code 
1852,  amended  to  1893,  p.  697,  c.  92,  g  2,  is  to 
give  the  judges  of  the  Superior  Court  superviso- 
ry powers  over  justices  of  the  peace,  though  not 
so  as  to  conflict  with  Const  art.  1,  f  8,  article 
4,  |  30,  and  article  5,  gg  7,  8 ;  and  a  justice  of 
the  peace  guilty  of  oppression  and  favoritism  is 
giiflty  of  an  offense  indictable  at  common  law 
and  under  section  18,  c.  127,  p.  926,  and  may 
not  be  proceeded  against  under  chapter  92. — In 
re  Lewis,  85  A.  593. 

IV.   PROCEDURE  IN  CIVIL  OASES. 

g  87  (Md.)  Service  of  process  upon  the  daugh- 
ter of  a  garnishee  did  not  confer  jurisdiction 
over  the  garnishee,  though  she  had  actual  knowl- 
edge of  the  proceedings. — Wilmer  v.  Picka,  85 
A.  778. 

g  128  (Md.)  Evidence,  in  an  action  to  enjoin 
the  enforcement  of  a  justice's  judgment  taken 
against  a  garnishee  in  her  absence,  held  inade- 
quate to  prove  either  personal  service  or  a  vol- 
untary appearance. — Wilmer  v.  Picka,  85  A. 
778. 

The  sufficiency  of  the  evidence  to  show  wheth- 
er jurisdiction  was  acquired  by  the  justice  by 
service  or  by  voluntary  aopearance  was  for  the 
court,  in  an  act  to  enjoin  enforcement  of  the 
justice's  judgment  rendered  against  plaintiff  as 
a  garnishee. — Id. 

A  statement,  in  a  bill  to  enjoin  the  enforce- 
ment of  a  justice's  judgment,  that  when  plain- 
tiff "was  notified  to  appear"  before  the  justice 
she  was  ill  was  not  necessarily  an  admission  of 
personal  service.— Id. 

KNOWLEDGE. 

See  Corporations,  g  428 ;  Principal  and  Agent, 
8  166 ;  Registers  of  Deeds,  §  7 ;  Witnesses,  § 
37. 

LACHES. 

See  Corporations,  §  622 ;  Equity,  §  82 ;  Judg- 
ment, §  386;  Specific  Performance,  {  105; 
Trusts,  |  365. 

LANDLORD  AND  TENANT. 

See  Acknowledgment ;  Action,  gg  47,  50 ; 
Appeal  and  Error,  gg  1068,  1082;  Assault 
and  Battery;  Evidence,  JJ  129,  130;  Fix- 
tures, gg  15,  18,  31-33 ;  Husband  and  Wife, 
gg  208,  214;  Innkeepers;  Judgment,  g  50; 
Mines  and  Minerals,  §  74 :  Property,  g  9 ; 
Subrogation;    Trespass,  g  20;    Trial,  g  133. 

I.    CREATION   AND   EXISTENCE   OF 
THE   BELATION. 

|  I  (Conn.)  There  is  a  substantial  distinction 
between  a  tenant  and  a  lodger,  since  a  tenant 
may  maintain  ejectment  quare  clausum  fregit 
and  trespass,  while  the  lodger  may  not. — Math- 
ews v.  Livingston,  85  A.  529. 


The  relation  established  by  the  hiring  of 
rooms  in  another's  house  depends  upon  the 
terms  of  the  contract  as  interpreted  in  view  of 
the  circumstances  showing  the  intention  of  the 
parties. — Id. 

A  lodger  merely  has  the  use  of  rooms  fur- 
nished by  the  landlord  without  exclusive  pos- 
session, the  landlord  retaining  the  care  and 
occupation,  while  a  tenant  has  exclusive  posses- 
sion of  rooms  rented. — Id. 

f  5  (Pa.)  Writing  construed,  and  held  a  re- 
ceipt and  not  a  lease;  it  not  being  signed  by 
the  lessee  nor  providing  for  payment  of  rent 
in  the  future.— Cohen  v.  Smith,  85  A.  1007. 

g  18  (Conn.)  If  the  hirer  of  rooms  in  a  lodg- 
ing house  has  exclusive  possession,  and  the 
keeper  retains  no  control,  in  the  absence  of 
contract  or  circumstances  indicating  a  contrary 
intention,  the  law  will  presume  that  it  was  the 
intention  to  create  the  relation  of  tenant,  and 
not  that  of  lodger. — Mathews  v.  Livingston,  85 
A.  529. 

That  the  care  of  rooms  rented  was  taken  by 
the  hirer  who  procured  her  own  board  and  fur- 
niture, and  that  the  price  charged  was  at  the 
rate  made  to  a  tenant  rather  than  a  lodger,  and 
the  receipt  read  "for  rent,"  tended  to  show  that 
the  relation  of  tenant,  and  not  that  of  lodger, 
existed. — Id. 

H.  LEASES  AND  AOBEEMENTS  IN 

GENERAL. 

(B)  Construction  and  Operation. 

g  37  (R.I.)  A  lease  or  other  writing  must,  if 
possible,  be  so  construed  that  meaning  may  be 
given  to  all  its  parts.— Perkins  v.  Kirby,  85  A. 

1 47  (R.I.)  No  particular  form  is  essential  to 
create  a  condition  in  a  lease.— Perkins  v.  Kirby, 
85  A.  648. 

Whether  the  parties  to  a  lease  intended  that 
a  requirement  that  the  lessee  maintain  insur- 
ance against  fire,  accidents,  and  boiler  explo- 
sions should  have  the  force  of  a  condition, 
breach' of  which  by  their  lessee  would  work  a 
forfeiture,  must  be  determined  from  an  exam- 
ination of  the  lease  itself. — Id. 

Provision  in  a  lease  requiring  the  lessee  to 
insure  the  premises  against  fire,  etc.,  held  to 
constitute  a  condition,  breach  of  which  would 
work  a  forfeiture. — Id. 

Under  a  lease  requiring  the  lessee  to  procure 
insurance  policies  covering  the  premises  and  to 
assign  and  deliver  them  to  the  lessor,  failure 
to  so  assign  and  deliver  cannot  be  regarded  as 
a  mere  technical  or  immaterial  breach,  though 
the  insurance  has  been  effected. — Id. 

Where  a  lease  requires  the  lessee  to  insure 
the  premises  against  fire,  etc.,  and  to  deliver  the 
policies  to  the  lessor,  but  does  not  fix  any  time 
within  which  such  delivery  shall  be  made,  the 
lessee  is  entitled  to  a  reasonable  time  in  which 
to  make  it. — Id. 

The  "reasonable  time"  to  which  a  lessee  is 
entitled  to  perform  a  condition  of  the  lease, 
where  no  time  for  performance  is  specifically 
fixed,  is  such  time  as  is  necessary  in  the  cir- 
cumstances to  do  what  is  required. — Id. 

IV.   TERMS   FOB   TEAKS 

(D)   Termination. 

g  103  (R.I.)  A  lessee's  estate  is  defeated  on 
breach  of  terms  showing  that  a  condition  was 
intended.— Perkins  v.  Kirby,  85  A.  048. 

The  right  of  lessors  to  forfeit  a  lease  for  the 
lessee's  breach  of  a  condition  requiring  him  to 
insure  the  premises  against  fire,  etc.,  and  to 
deliver  the  policies  to  them,  is  not  affected  by  a 
power  reserved  to  them  to  insure. — Id. 

g  104  (Me.)  The  act  of  a  tenant  in  subletting 
a  part  of  the  premises  without  the  consent  of 
the  landlord  in  violation  of  the  lease  renders 
the  lease  voidable  at  the  option  of  the  land- 
lord.—Linn  Woolen  Co.  v.  Brown,  85  A.  404. 
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fill  (R.I.)  Under  a*  lease  binding  the  lessee 
to  insure  the  premises  against  fire,  etc.,  and  to 
deliver  the  policies  to  the  lessor,  the  latter  need 
not  demand  such  delivery  before  proceeding  to 
give  notice  of  forfeiture  under  the  lease  for 
such  breach.— Perkins  v.  Kirby,  85  A.  648. 

$112  (Me.)  A  landlord  who  for  several 
months,  with  knowledge  of  a  subletting  without 
his  consent,  takes  no  steps  to  re-enter,  but 
who  treats  the  lease  with  the  tenant  as  sub- 
sisting, thereby  waived  the  right  to  re-enter 
for  the  subletting  made  in  violation  of  the 
lease.— Linn  Woolen  Co.  v.  Brown,  85  A.  404. 

A  landlord,  who  assigned  to  a  third  person 
rent  due  and  unpaid,  thereby  recognized  the 
lease  as  effective  for  the  term  covered  by  such 
rent  and  waived  his  right  under  the  lease  to 
re-enter  for  nonpayment. — Id. 

Where  a  landlord  indebted  to  a  subtenant  in 
excess  for  the  rent  agreed  to  accept  his  order 
for  the  rent,  but  after  the  maturity  of  the  rent 
refused  to  do  so,  but  not  on  the  ground  that 
it  had  not  been  given  on  the  day  of  the  ma- 
turity, he  waived  the  right  to  forfeit  the  lease 
for  nonpayment  of  rent. — Id. 

VU.  PREMISES.  AJTP  ENJOYMENT 

AND   USE  THEREOF. 

(B)  Possession,  Enjoyment,  and   Use. 

S  130  (N.J.  Sup.)  Where  a  landlord  agrees  to 
furnish  a  hall  boy  and  telephone  service,  and 
later  dispenses  with  both,  the  remedy  of  the 
tenant  is  for  a  breach  of  the  implied  covenant 
of  quiet  enjoyment.— Metropole  Const.  Co.  v. 
Hartigan,  85  A.  313. 

|  142  (Me.)  Where  a  tenant  is  in  possession, 
the  landlord  may  not  maintain  trespass  quare 
clausum,  except  in  case  of  a  permanent  in- 
jury to  the  freehold,  but  the  action  must  be 
brought  by  the  tenant.— Linn  Woolen  Co.  v. 
Brown,  85  A.  404. 

(D)  Repairs,  Insurance,  and  Improve- 
ments. 

1 150  (Conn.)  The  duty  of  maintenance  and 
repair  rests  upon  a  landlord  as  to  common  pas- 
sageways and  approaches  in  or  to  a  building 
occupied  by  several  tenants  and  which  are  re- 
tained under  his  control  for  the  use  of  the  ten- 
ants.—Koskoff  v.  Goldman,  85  A.  588. 

(K)   Injuries  front  Dugeron  or  Defective 
Condition. 

i  162  (Conn.)  A  landlord  having  the  duty  of 
repairing  the  premises  cannot  escape  liability  by 
employing  a  competent  carpenter  to  do  what  the 
conditions  seemed  to  demand,  since  any  negli- 
gence on  the  carpenter's  part  is  the  negligence 
of  defendant  himself.— Koskoff  v.  Goldman,  85 
A.  588. 

g  164  (Conn.)  A  landlord  is  liable  for  injuries 
received  by  a  tenant  resulting  from  his  neglect 
of  his  duty  to  keep  passageways  and  approaches 
in  repair.— Koskoff  v.  Goldman,  85  A.  588. 

|  164  (N.J.)  That  a  tenant  has  occupied  the 
top  floor  of  an  apartment  house  for  more  than 
a  year  raises  no  conclusive  legal  presumption 
that  she  had  knowledge  that  there  were  no 
fire  escapes  and  waived  their  erection.— Cit- 
tadino  v.  Schackter,  85  A.  174. 

Mere  length  of  occupancy,  unaccompanied  by 
any  affirmative  act  or  circumstance  on  a  ten- 
en  t's  part,  cannot  relieve  the  landlord  from 
responding  in  damages  where  on  fire  the  tenant 
suffers  from  the  absence  of  fire  escapes. — Id. 

A  tenant  owes  no  duty  to  the  landlord  to 
ascertain  whether  any  fire  escapes  have  been 
provided  and  may  reasonably  assume  that  the 
landlord  has  performed  the  duty  imposed  by 
statute.— Id. 

Though  a  tenant  has  discovered  that  the 
landlord  failed  to  provide  tire  escapes,  she  may 
reasonably  assume  that  he  will  perform  that 
duty  at  any  time  and  not  continue  to  disre- 
gard the  law.— Id. 


|  168  (Conn.)  Where  the  contact  of  deceased 
with  the  rail  which  gave  way  and  permitted  tV 
fatal  fall  was  involuntary  and  the  result  of  i 
sudden  fright,  she  was  not  guilty  of  contribe- 
tory  negligence.— Koskoff  v.  Goldman,  85  A. 
588. 

5  1 69  (Conn.)  On  facts  which  might  hare  b*-= 
reasonably  found  under  the  evidence  in  a  t>> 
ant's  action  for  the  death  of  his  wife  from  c- 
fendsnt'S  negligence  in  failing  to  repair  an  oj- 
side  stair  railing,  held,  that  a  verdict  for  plain- 
tiff was  justified.— Koskoff  v.  Goldman,  85  X 
588. 

In  a  tenant's  action  for  the  death  of  his  w.f 
resulting  from  a  defective  stairway  rnilix: 
where  the  only  issue  on  which  evidence  was  sJ- 
mitted  as  to  the  time  when  the  broken  railia: 
was  repaired  by  defendant  after  the  accidr-c 
was  the  credibility  of  a  witness,  evidence  to  <-?- 
tablish  such  time  was  not  in  violation  of  ih- 
rule  excluding  evidence  of  subsequent  repair  f  r 
the  purpose  of  showing  prior  negligence. — Id. 

§  169  (N.J.)  Evidence  held  to  present  a  ques- 
tion for  the  jury  whether  plaintiff  had  kx>«-«; 
edge  of  the  absence  of  fire  escapes  prior  to  a 
fire  in  which  she  suffered  injury. — Cittadino  v. 
Schackter,  85  A.  174. 

It  was  not  error  to  permit  the  jury  to  lit 
from  the  evidence  that  the  absence  of  fire  es- 
capes  was   the   proximate   cause   of   plaintiS"-' 
injuries. — Id. 

{  169  (N.J.)  In  an  action  to  recover  damaj:~ 
by  negligence  of  landlord  in  failing  to  repair,  a 
request  that,  if  an  inspection  made  did  not  dis- 
close the  danger,  the  verdict  should  be  for  or 
fendant.  was  properly  refused,  for  failing  to  in- 
clude the  requirement  that  the  inspection  Ik 
carefully  made. — Battschinger  v.  Robinson,  is* 
A.  317. 

(F)   Eviction. 

§  180  (Conn.)  One  ejected  from  rooms  rented 
was  entitled  to  recover  the  present  value  of  tb» 
unexpired  term;  that  is,  the  rental  value  1< — 
the  amount  of  rent  unpaid. — Mathews  v.  Liv- 
ingston, 85  A.  529. 

One  unlawfully  ejected  front  rooms  rent-i 
whose  goods  were  converted  by  the  landlord 
could  recover  so  far  as  proximately  caused  ly 
the  ejection  for  mental  suffering,  expose  rv. 
time  lost,  the  expense  in  endeavoring  to  recover 
possession,  and  for  any  property  lost  in  tb» 
eviction. — Id. 

In  an  action  for  dispossessing  plaintiff  fmir 
rooms  rented  and  conversion  of  goods,  piaintif 
could  recover  the  expense  incurred  in  sendinc  a 
team  for  the  goods  the  first  time,  and.  if  tbe 
circumstances  made  it  reasonable  to  do  so.  in 
sending  a  second  time. — Id. 

|  180  (Me.)  Evidence  in  lessee's  action  for 
constructive  eviction  held  to  show  that  tfc* 
plaintiff,  by  encouraging  the  act  of  which  be 
complained,  waived  bis  right  to  object  thereto, 
and  was  estopped  to  maintain  the  action. — Seig- 
er  v.  Gerber,  85  A.  297. 

Vm.  BENT  AND   ADVANCES. 
(A)  RlaUta  and  Liabilities. 

{  190  (NJ.Sup.)  Where  a  tenant  entered  into 
possession  with  an  agreement  for  the  use  of 
telephone  service  and  a  hall  boy,  and  later  tb- 
landlord  dispensed  with  the  services  of  both,  hi* 
continued  occupancy  of  the  premises  was  in- 
consistent with  a  claim  of  eviction,  and  he  wan 
liable  for  the  rent.— Metropole  Const.  Co.  v. 
Hartigan,  85  A.  313. 

In  determining  the  question  of  suspension  of 
rent  by  eviction,  only  that  should  be  considered 
as  "rent"  which  is  to  be  given  as  a  return  fir 
the  use  of  realty.— Id. 

|  208  (Pa.)  Under  a  lease  for  years,  the  rem- 
edy of  the  lessors  for  subletting  without  con- 
sent, by  forfeiture  of  the  lease,  held  not  exclu- 
sive, but  to  permit  judgment  for  the  rent  for 
the  balance  of  the  term.— Purvis  v.  Dempsej. 
85  A.  1091. 
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(O  Lien. 
§246  (Conn.)  A  landlord   has   no  lien  npon 
the  goods  of  a  tenant.— Mathews  v.  Livingston, 
85  A.  529. 

IX.   RE-ENTRY   AND    RECOVERY    OF 
POSSESSION  BY  LANDLORD. 

§  285  (RX)  Whether  a  lessee  acted  within  a 
reasonable '  time  delivering  to  the  lessors  poli- 
cies insuring  the  premises  against  fire,  etc.,  as 
required  by  the  lease,  held,  under  the  evidence, 
a  jury  question.— Perkins  v.  Kirby,  85  A.  848. 

LARCENY. 

See  Criminal  Law,  $  369. 

LAW. 

See  Evidence,  f  80. 

LAW  OF  THE  CASE. 

See  Appeal  and  Error,  f  1099. 

LAWYERS. 

See  Attorney  and  Client. 

LEADING  QUESTIONS. 

See  Criminal  Law,  f  1153;   Witnesses,  f  240. 

LEASE. 

See  Landlord  and  Tenant. 

LEGACY  TAX.       * 

See  Taxation,  If  868,  879. 

LEGISLATIVE  POWER. 

See  Constitutional  Law,  ft  55-63. 

LEGISLATURE 

See  Constitutional  Law,  |  26;    States,  ff  32, 
59. 

LEX  LOCI. 

See  Bastards,  f  1;   Descent  and  Distribution, 

LIBEL  AND  SLANDER. 

See  Grand  Jury,  ff  26,  36 ;   Witnesses,  ff  196, 
350,  372. 

H.   PRIVILEGED    COMMUNICATIONS, 
AND  MALICE  THEREIN. 

f  50  (N.  J.Snp.)  The  board  of  protectors  of  a 
township  appointed  under  Act  April  20,  1909 
(I*.  L.  p.  306)  being  an  act  to  prevent  drunken- 
ness, serving  a  saloon  keeper  with  notice  not 
to  sell  to.  persons  named  in  a  list  furnished, 
are  not  liable  in  an  action  for  libel  by  a  person 
whose  name  was  in  such  list,  because  the  list 
was  made  up  from  unsworn  statements. — John- 
son v.  Marsh,  85  A.  761. 

IV.  ACTIONS. 

(O   Evidence. 

f  101  (R.L)  That  witnesses  in  an  action  for 
slander,  in  attempting  to  repeat  the  alleged 
slanderous  words  as  uttered,  testified  in  a  con- 
temptuous and  sneering  tone,  held  insufficient 
to  warrant  an  inference  that  defendant,  in  ut- 
tering the  slander  on  a  privileged  occasion,  was 
actuated  by  express  malice.— Hayden  v.  Ha»- 
brouck,  85  A.  283. 

f  103  (Conn.)  Testimony  as  to  the  speaking 
of  the  slanderous  words  is  properly  received, 
over  objection  that  it  did  not  appear  they  were 
uttered  before  the  bringing  of  the  action;  wit- 
ness fixing  the  date  as  of  the  day  of  a  certain 
event,  and  that  being  otherwise  shown  to  have 


been  before  the  action  was  brought.— Hayward 
v.  Maroney,  85  A.  879. 

As  tending  to  fix  the  time  when  the  slander 
was  uttered,  a  letter  from  defendant  to  plain- 
tiff is  properly  admitted,  in  connection  with  tes- 
timony that  it  was  the  one  reierred  to  by  wit- 
ness R.,  that  it  was  received  three  days  before 
the  bringing  of  the  action,  and  that  plaintiff  at 
once  telephoned  R.  she  had  received  it ;  R.-  hav- 
ing testified  that  defendant  spoke  the  slanderous 
words  the  day  R.  learned  that  plaintiff  had  re- 
ceived a  certain  letter  from  defendant. — Id. 

f  104  (Conn.)  Testimony  of  the  repetition  by 
defendant  of  the  slanderous  words  concerning 
plaintiff  is  admissible  to  prove  actual  bias,  and 
thus  lay  the  foundation  for  enhanced  damages. 
—Hayward  v.  Maroney,  85  A.  379. 

(D)   Damage*. 

f  1 14  (Conn.)  The  slanderous  words  being  ac- 
tionable per  se,  and  found  false  and  malicious, 
claim  that  plaintiff  was  entitled  to  only  nom- 
inal damages  was  properly  overruled.— Hayward 
v.  Maroney,  85  A.  379. 

LICENSES. 

See  Appeal  and  Error,  f  882;  Attorney  and 
Client,  1 130;  Corporations,  f  654;  Courts,  | 
19;  Intoxicating  Liquors,  if  35,  45-104: 
Physicians  and  Surgeons,  §  6:    Railroads,  $ 

'  274 ;    Theaters  and  Shows ;    Trespass,  g  43. 

L  FOR  OCCUPATIONS  AND  PRIVI- 
LEGES. 

fS  (Me.)  Pub.  Laws  1907,  c.  15,  f  6,  as 
amended  by  Pub.  Laws  1909,  c.  34,  f  3,  and 
Pub.  Laws  1911,  c.  84.  f  1,  and  chapter  176,  f 
3,  requiring  persons  who  wished  to  sell  nursery 
stock  to  procure  an  agent's  license,  and  pre- 
scribing a  penalty  for  its  violation,  must  be 
strictly  construed— State  v.  Staples,  85  A.  1063. 

f  16  (Me.)  The  mere  offer  to  take  or  solicita- 
tion and  reception  of  an  order  for  nursery 
stock,  by  one  who  has  no  license,  and  who  had 
no  stock  with  him,  held  not  a  violation  of  Pub. 
Laws  1907,  c.  15,  f  6,  as  amended  by  Pub. 
Laws  1909,  c.  34,  g  3,  and  Pub.  Laws  1911, 
c  84,  I  1,  and  chapter  176,  f  3,  requiring  per- 
sons who  "wished  to  sell"  nursery  stock  to  ap- 
ply for  a  license  and  file  the  names  and  ad- 
dresses of  those  "from  whom  they  purchased 
their  stock,"  especially  where  defendant  never 
owned  the  stock  for  which  the  order  was  taken. 
—State  v.  Staples,  85  A.  1063. 

f  34  (N.J.Sup.)  That  a  payment  of  a  license 
fee  to  a  city  board  of  health  was  accompanied 
by  a  written  protest  against  the  right  of  the 
board  to  exact  it  does  not  relieve  the  payment 
of  the  character  of  having  been  voluntarily 
made.— M.  L.  Shoemaker  &  Co.  v.  Board  of 
Health  of  Gloucester  City,  85  A.  312. 

f  36  (Conn.)  Under  Laws  1909,  c.  211,  |  3, 
permitting  any  dealer,  instead  of  registering 
each  motor,  to  apply  for  a  general  distinguish- 
ing number,  and  providing  that  every  vehicle 
controlled  by  him  until  sold  or  loaned  for  more 
than,  five  days  shall  be  regarded  as  registered 
thereunder,  a  car  not  registered  by  the  owner 
under  section  2,  but  placed  with  a  dealer  for 
sale,  could  be  loaned  to  the  owner  and  used 
under  the  dealer's  general  registration  number 
without  the  owner  being  deprived,  by  section  16, 
of  the  right  to  recover  for  its  injury. — Shaw  v. 
Connecticut  Co.,  85  A.  536. 

f  39  (Del.)  While  primarily  a  revenue  statute. 
Rev.  Code  1852,  amended  to  1893,  p.  56  (13 
Del.  Laws,  c.  117),  prohibiting  the  engaging  in 
certain  kinds  of  business,  including  that  of  a 
real  estate  agency,  without  first  obtaining  a  li- 
cense, and  making  it  a  misdemeanor  to  do  so, 
is  a  regulative  Statute,  so  that  a  contract  made 
in  such  business  by  one  engaging  in  it  without 
a  license  is  unenforceable. — E.  A.  Strout  Co.  v. 
Howell,  85  A.  066. 
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LIENS. 

See  Appeal  and  Error,  g  1068;  Attachment,  g 
177:  Descent  and  Distribution,!  130;  Ex- 
ecution, |  326;  Husband  and  Wife,  gg  152. 
169 ;  Innkeepers,  J  13 ;  Insane  Persons,  g 
71 ;  Landlord  and  Tenant,  g  246 ;  Mechanics' 
"  "ig,  |  35;  States,  g  110;  Stat- 
:,  121;   Taxation,  gg  509,  511. 

g  8  (Pa.)  Whether  an  instrument  filed  for  rec- 
ord to  continue  a  statutory  lien  is  defective, 
must  be  determined  solely  by  what  appears  of 
„record.— Green  v.  Green,  85  A.  70. 

LIFE  ESTATES. 

See  Curtesy ;  Dower,  g  4 ;  Executors  and  Ad- 
ministrators, g  41 ;   Wills,  gg  545,  616. 

life  Insurance 

See  Insurance. 

limitation  of  actions. 

See  Adverse  Possession :  Corporations,  gg  565, 
622;  Death,  g  38;  Executors  and  Adminis- 
trators, g  437 ;  Mechanics'  Liens,  g  260 ;  Spe- 
cific Performance,  g  105. 

X.  STATUTES  OF  LIMITATION. 

(B)  Limitation*    Applicable    to    Particular 
Actions. 

g  25  (R.I.)  Probate  court  decrees,  allowing  ac- 
counts and  balances  in  favor  of  a  guardian,  be- 
ing ex  parte,  are  not  judgments,  as  affecting 
the  operation  of  the  statute  of  limitations. — 
Duffy  v.  McHale,  85  A.  36. 

(F)  larnorance,  Mistake,  Trout,  Fraud,  and 
Concealment  of  Cause  of  Action. 

g95  (N.H.)  Under  Pub.  St.  1901,  c.  217,  I 
3,  which  requires  that  personal  actions  shall 
be  brought  within  six  years  after  the  cause  of 
action  accrued,  action  by  a  member  of  an 
association,  who  knew  in  1890  that  another 
member  had  taken  possession  and  was  holding 
the  building  thereon  adversely  to  the  associa- 
tion, not  begun  until  1898,  was  barred. — Rowell 
v,  Sanborn,  85  A.  665. 

g  102  (R.I.)  A  statute  of  limitations  does  not 
run  in  favor  of  a  guardian,  as  against  a  ward, 
while  the  guardianship  relation  continues. — Duf- 
fy v.  McHale,  85  A.  36. 

(H)  Commencement  of  Action  or  Other 
Proceeding. 

g  127  (Del.)  Where  an  action  for  wrongful 
death  was  instituted  within  the  one-year  limi- 
tation period  prescribed  by  20  Del.  Laws,  c.  594, 
and  the  declaration  alleged  that  deceased  was 
defendant's  employe,  the  cause  stated  by  an 
amended  declaration  filed  after  one  year,  and 
alleging  that  deceased  was  the  employe  of  an- 
other company,  was  not  barred. — Philadelphia, 
B.  &  W.  R.  Co.  v.  Gatta,  85  A.  721. 

g  127  (Pa.)  A  statement  of  claim  against  a 
railroad  for  unlawful  discrimination  by  two  dis- 
criminatory acts  may  be  amended  after  the  run- 
ning of  limitations  by  alleging  additional  dam- 
ages from  the  two  acts.— Puritan  Coal  Mining 
Co.  v.  Pennsylvania  R.  Co.,  85  A.  426. 

LIMITATION  OF  LIABILITY. 

See  Carriers,  gg  149%,  155. 

LIQUOR  SELLING. 

See  Intoxicating  Liquors. 

LOCAL  LAWS. 

See  Statutes,  gg  82-95. 

LOCAL  OPTION. 

See  Intoxicating  Liquors,  g  85. 


LODGES. 

See  Insurance,  g  805. 

LODGING  HOUSES. 

See  Innkeepers. 

LOGS  AND  LOGGING. 

See  Evidence,  gg  543,  554;    Navigable  Waten, 

!39 ;  Taxation,  g  193 ;  Tenancy  in  Common. 
I  43,  55;  Trespass,  gg  43,  46;  Trial,  gg  140. 
ol,  ^oU. 

g  8  (Vi.)  Under  the  contract  of  employment 
of  plaintiff  to  log  for  defendant,  defendant  to 
repair  the  dams  as  now  existing,  defendut 
must  repair  them  in  a  reasonably  careful  and 
prudent  manner,  having  in  view  existing  condi- 
tions and  the  use  to  be  made  of  the  dams,  not- 
withstanding the  provision,  "all  of  which  is  to 
be  done  as  directed  by  the  agent  of"  defendut 
— Bovllle  v.  Dalton  Paper  Mills,  85  A.  623. 

LOST  INSTRUMENTS. 

See  Evidence,  g  178. 

LUNATICS. 

See  Insane  Persons. 

MACHINERY. 

See  Attachment,  g  164;    Fixtures,   H   15.  21; 
Steam. 

MALICIOUS  PROSECUTION. 

V.  ACTIONS. 

g  67  (Conn.)  The  circumstances  of  aggrava- 
tion, bodily  pain,  mental  anguish,  and  injury  t« 
reputation,  and  expenses  of  litigation  less  taxa- 
ble costs,  are  proper  elements  of  damages  for 
malicious  prosecution.— Seidler  v.  Barns,  85  A. 
369. 

$69  (Conn.)  A  verdict  of  $500  in  an  action 
for  malicious  prosecution  held  not  excessive.— 
Seidler  v.  Burns,  85  A.  369. 

MALPRACTICE 

See  Physicians  and  Surgeons,  gg  14-18. 

MANDAMUS. 

See   Equity,   g  29. 
I.  NATURE  AND  GROUNDS  IX  OEH> 


g7  (Md.)  The  remedy  by  mandamus  is  want- 
ed or  withheld  largely  in  the  court's  discretion: 
such  discretion,  however,  not  being  an  arbitrary 
one  to  be  capriciously  exercised. — Kinlein  t. 
City  of  Baltimore,  85  A.  679. 

g  15  (Md.)  The  writ  of  mandamus  will  not  be 
granted  where  it  is  unnecessary  or  wonld  work 
injustice. — Kinlein  v.  City  of  Baltimore,  85  A. 
679. 

A  writ  of  mandamus  directed  to  the  munici- 
pal authorities  will  not  be  granted  where  it 
would  introduce  great  confusion  or  disorder  into 
the  municipal  administration. — Id. 

g  16  (Md.)  Mandamus  will  not  be  granted 
where  it  would  be  unavailing  or  nugatory.— 
Kinlein  v.  City  of  Baltimore,  85  A.  67«. 

H.  SUBJECTS  AND   PURPOSES  OF 
BELIEF. 

(B)  Acts   and   Proceedings  of  Pafclle  OsV 
cers  and  Boards  and  Municipalities. 

g  II 6  (Md.)  Where  a  judgment  against  a  city 
was  rendered  after  ordinance  of  estimates  for 
1912  had  been  introduced  in  city  council  under 
Code  Pub.  Loc.  Laws,  art.  4,  g  36,  as  amend- 
ed by  Laws  1904,  c.  677,  a  special  levy  to  pa; 
such  judgment  prior  to  the  making  of  the  ap- 
propriation for  the  year  1913  will  not  be  coin- 
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pelled  by  mandamus.— Kinlein  v.  City  of  Balti- 
more, 85  A.  679. 

(C)  Acts  and  Proceedings  of  Private  Cor- 
porations and  Individual*. 

|  129  (Pa.)  Resident  directors  and  officers  of 
a  foreign  corporation  may  be  compelled  by  man- 
damus to  permit  another  director  to  inspect  its 
books  and  papers. — Machen  v.  Machen  &  Mayer 
Electrical  life.  Co.,  85  A.  100. 

§  133  (N.J.Sup.)  The  public  duty  to  supply 
consumers,  created  by  contract  between  a  pri- 
vate water  company  and  municipalities  pursu- 
ant to  statute,  may  be  enforced  by  mandamus 
bv  one  not  already  supplied. — Plamfield-Union 
Water  Co.  y.  Inhabitants  of  City  of  Plainfield, 
85  A.  321. 

MANDATE. 

See  Appeal  and  Error,  f  1207. 

MARK. 

See  Elections,  f  194. 

MARKET  VALUE 

See  Evidence,  |  474. 

MARRIAGE. 

See  Adultery;  Appeal  and  Error,  ||  1008, 
1011 :  Bigamy ;  Divorce ;  Husband  and 
Wife. 

{40  (Pa.)  In  order  to  give  rise  to  a  presump- 
tion of  marriage,  cohabitation  must  be  such  as 
is  consistent  with  and  would  naturally  result 
from  the  marriage  relation,  and  the  reputation 
of  marriage  must  be  general. — In  re  Patterson's 
Estate,  85  A.  75. 

Where  the  relation  between  parties  was  illicit 
in  its  inception,  a  marriage  will  not  be  pre- 
sumed, because  of  cohabitation  and  reputation, 
without  proof  of  a  change  of  the  relation. — Id. 

{45  (N.J.)  A  marriage  certificate  is  admissi- 
ble in  evidence  without  the  production  of  the 
witnesses  thereto,  who  are  without  the  juris- 
diction.—State  v.  MacRae,  85  A.  455. 

§  50  (Pa.)  Evidence  held  to  sustain  a  finding 
that  a  woman  had  not  sustained  her  claim  to 
be  the  common-law  wife  of  decedent,  notwith- 
standing evidence  of  cohabitation. — In  re  Pat- 
terson's Estate,  85  A.  75. 

MASTER  AND  SERVANT. 

See  Appeal  and  Error,  J  1053;  Conspiracy,  { 
18;  Courts,  {  489;  Trial,  U  140,  260,  280, 
296. 

H.    SERVICES    AND    COMPENSATION. 

<B)    Waftt  and  Other  Remuneration. 

§  78  (Pa.)  Widow  of  member  of  railroad  ben- 
efit association  suing  a  road  held  his  "legal  rep- 
resentative" within  provision  of  by-law  that 
judgment  in  action  against  railroad  by  legal 
representative  shall  release  the  benefit  associa- 
tion.— Snyder  v.  Pennsylvania  R.  Co.,  85  A. 
991. 

Judgment  of  nonsuit  in  action  against  rail- 
road for  death  of  husband  is  a  "judgment  in 
such  suit"  within  by-laws  of  benefit  association, 
providing  that  judgment  in  suit  against  the 
railroad  for  injuries  shall  preclude  claim  on  the 
relief  fund. — Id. 

UX    MASTER'S  LIABILITY  FOR  IN- 
JURIES TO   SERVANT. 
(A.)  Nature  and  Extent  in  General. 

{  88  (Pa.)  Under  facts  stated,  defendant  held 
not  entitled  to  say  that  plaintiff  was  not  in  its 
employ  at  the  time  of  his  injuries. — Smith  v. 
York  Kys.  Co.,  85  A.  367. 


(B)  Toola,   Machinery,  Appliances,  and 
Places  tor  'Work. 

{118  (Pa.)  In  employing  servants  to  work  in 
excavations,  the  duty  is  on  the  master  to  fur- 
nish a  reasonably  safe  place  for  the  work;  and, 
to  prevent  the  caving  in  of  the  walls  of  a  pit, 
the  employer  should  brace  it  and  shore  its 
sides.— Smith  v.  York  Rys.  Co.,  85  A.  367. 

(  124  (N.J.Sup.)  Inspection  by  a  master  of  a 
locomotive  which  exploded,  killing  a  fireman, 
need  not  have  been  so  thorough  as  to  disclose 
any  defects  in  a  locomotive  and  such  as  would 
keep  it  in  perfect  condition ;  the  duty  of  the 
master  being  limited  to  the  use  of  reasonable 
care.— Roane  v.  Brie  R.  Co.,  85  A.  178. 

(D)  Warnlngc  and  Instructing  Servant. 

{  150  (Pa.)  A  master  held  liable  for  injuries 
to  an  employe  while  unloading  explosives,  where 
the  master  failed  to  warn  the  employe  of  the 
danger. — Martin  v.  Atlantic,  Transport  Co.,  85 
A.  29. 

{  153  (Me.)  An  employer  who  directs  his  em- 
ploye to  perform  a  dangerous  service  requiring 
skill  and  caution  to  avoid  the  danger,  with 
knowledge  that  the  employe  is  inexperienced 
and  ignorant  of  the  danger,  must  inform  him  of 
the  danger  and  instruct  him.— Hill  v.  Libbey, 
85  A.  487. 

Where  an  employe  engaged  in  blasting  was 
injured  by  the  explosion  of  a  fuse  cap,  and  he 
testified  that  he  knew  that  dynamite  was  dan- 
gerous but  did  not  know  of  the  danger  of  fuse 
caps  exploding  while  being  placed  in  position, 
he  did  not  appreciate  the  risk,  and  the  employer 
was  guilty  in  failing  to  instruct  and  warn  him. 
—Id. 

{  153  (N.H.J  Defendant's  knowledge  of  the 
danger  of  injury  to  an  inexperienced  employe, 
directed  to  pasB  friction  through  the  rolls  of  a 
rubber  cloth  machine,  held  to  impose  on  defend- 
ant a  duty  to  warn  and  instruct— Marcotte  v. 
Maynard  Shoe  Co.,  85  A.  284. 

{  154  (Me.)  Employer  held  not  negligent  in 
failing  to  warn  of  danger  18  year  old  mill  em- 
ploye, who  had  nearly  three  years'  experience  in 
mills,  and  was  familiar  with  machinery,  and  had 
assisted  at  least  twice  in  operating  the  washing 
machine  causing  his  injury. — Gamrat  v.  Worum- 
bo  Mfg.  Co.,  85  A.  569. 

{  158  (Me.)  Where  an  employer  failed  to  in- 
struct an  employe  of  the  dangers  of  using  fuse 
caps  in  blasting,  and  an  explosion  of  a  fuse 
cap  occurred  because  of  such  failure,  the  fact 
that  the  jury  could  not  determine  where  in  the 
cylinder  of  the  cap  the  friction  occurred  that 
caused  the  explosion  was  immaterial. — Hill  v. 
Libbey,  85  A.  487. 

(IS)   Fellow  Servants. 

g  1 77  (Me.)  The  injury  to  a  servant  being  due 
to  a  fellow  servant  giving  an  order  to  hoist 
before  other  fellow  servants  had  properly  re- 
adjusted clamps,  the  master  is  not  liable. — Sul- 
livan v.  Rockland,  T.  &  C.  St.  Ry.,  85  A.  55. 

{  180  (N.J.)  Employer's  Liability  Act,  April 
22,  1908,  held  only  applicable  to  injuries  hap- 
pening when  both  the  carrier  and  the  employe 
injured  are  engaged  in  interstate  commerce. — 
Pierson  v.  New  York,  S.  &  W.  R.  Co.,  85  A. 
233. 

(  185  (Pa.)  An  employe,  injured  by  the  negli- 
gence of  a  fellow  servant  in  obeying  an  order 
of  the  foreman,  cannot  recover  under  Act  June 
10,  1907  (P.  L.  253),  where  the  only  negligence 
shown  is  in  the  manner  in  which  the  proper 
order  of  the  foreman  was  executed. — Hurley  v. 
Western  Allegheny  R.  Co.,  85  A.  1133. 

{  192  (N.H.)  In  an  action  against  an  express 
company  for  negligence  of  one  of  its  employes, 
who  was  also  an  employe  of  the  railroad,  of 
which  the  plaintiff  was  an  employe,  the  ques- 
tion of  the  doctrine  of  fellow  servant  cannot 
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enter  into  the  case.— Loch  wood  v.  American,  Ex- 
press Co.,  85  A.  783. 

(F)  Rislca  Assumed  toy  lemwt 
§  2 1 9  XR.l.)  While  a  servant  assumes  obvious 
risks,  he  is  under  no  duty  to  investigate  for 
latent  defects,  and  to  test  the  fitness  and  safe- 
ty of  his  place  of  work,  or  appliances  provided 
for  him  by  the  master. — Stimson  v.  Whitmore, 
85  A.  113. 

A  stool  used  in  a  shoe  store  to  reach  boxes 
of  shoes  on  shelves,  and  containing  a  horizontal 
and  slanting  side  with  legs  attached  by  con- 
cealed screws,  held  not  such  a  simple  appliance 
that  the  employe  assumed  the  risk  of  injury. 
— Id. 

1 221  (N.J.)  Where  a  carpenter  told  his  fore- 
man that  the  small  circular  saw  he  was  using 
needed  setting,  and  the  foreman  promised  to 
have  it  set,  as  the  complaint  and  promise  re- 
ferred to  the  work  to  be  turned  out  by  the  saw, 
and  not  to  any  increased  danger  in  using  it, 
the  employ^  assumed  the  risk  of  any  resulting 
injury.— Dunphrey  v.  Farr  &  Bailey  Mfg.  Co., 
85  A.  203. 

(G)  Contributory    Nesjllaenee    of    Servant. 

§  228  (Pa.)  A  track  repairer  in  a  mine,  in- 
jured by  being  struck  by  a  "trip"  of  loaded 
cars,  held  not  guilty  of  contributory  negligence 
in  failing  to  give  signals,  under  Mining  Act 
June  2,  1891  (P.  L.  176),  art.  12,  rule  21.— 
O'Brien  v.  Pennsylvania  Coal  Co.,  85  A.  130. 

§  234  (Me.)  The  care  required  by  an  employe 
depends  on  his  knowledge  of  the  risks  and  dan- 
gers of  the  work,  and,  where  he  does  not  know 
of  a  danger,  he  is  not  chargeable  with  negli- 
gence for  failing  to  avoid  it.— Hill  v.  Libbey, 
85  A.  487. 

§  245  (Pa.)  Where  a  foreman  directs  a  serv- 
ant to  ascend  a  ladder  in  performing  his  serv- 
ice, the  servant  may  assnme  that  the  foreman 
will  not  direct  the  operation  of  a  crane  in  such 
manner  as  to  injure  him.— Powell  v.  S.  Morgan 
Smith  Co.,  85  A.  416. 

(H)  Actions. 

|250%  [New,  vol.  16  Key-No.  Series]  (N.J. 
Sup.)  An  employe  earning  $8.50  per  week,  who 
lost  the  first  phalange  of  the  index  finger,  was 
entitled,  under  the  Workmen's  Compensation 
Act,  to  $5  per  week  for  35  weeks,  besides  the 
cost  of  reasonable  medical  and  hospital  services 
and  medicines  for  two  weeks. — James  A.  Ban- 
ister Co.  v.  Kriger,  85  A.  1027. 

In  commuting  periodical  payments  under  the 
Workmen's  Compensation  Act,  it  is  erroneous 
to  multiply  the  weekly  minimum  by  the  pre- 
scribed number  of  weeks,  and  a  deduction  must 
be  made  to  reduce  the  lump  sum  to  the  present 
value  of  the  payments. — Id. 

i  250%  [New,  vol.  16  Key-No.  Series]  (N.J. 
Sup.)  Linder  the  Workmen's  Compensation  Act 
of  1911,  compensation  may  be  awarded  to  a 
mother  who  is  an  actual  dependent  upon  a  de- 
ceased son,  although  the  son  leaves  no  widow, 
when  there  is  a  provision  for  compensation  to 
a  mother  when  decedent  leaves  a  widow. — Blanz 
v.  Erie  R.  Co.,  85  A.  1030. 

{  250%  [New,  vol.  16  Key-No.  Series]  (N.J. 
Sup.)  In  Workmen's  Compensation  Act,  §  12, 
prescribing  the  liability  of  an  employer  to  "ac- 
tual dependents"  and  making  the  compensation 
greater  where  a  widow  and  father  or  mother 
are  left  than  where  a  widow  alone  is  left,  the 
words  "actual  dependents"  mean  dependents  in 
fact;  the  contrast  between  those  who  are 
actually  dependent  and  those  who  are  not  de- 
pendent—Miller v.  Public  Service  Ry.  Co.,  85 
A.  1030. 

5265  (Pa.)  What  an  employer  ought  reason- 
y  to  know  to  be  dangerous  to  his  employes, 
he  is  presumed  to  know.— Martin  v.  Atlantic 
Transport  Co.,  85  A.  29. 

§265  (Vt.)  In  an  action  for  the  wrongful 
death  of  his  intestate,  plaintiff  has  the  burden 


of  proving  that  deceased  did  not  assume  tLr 
risk  of  the  accident.— Fowlie's  Adm'x  v.  M<- 
Donald,  Cutler  &  Co.,  85  A.  692. 

f  270  (N.H.)  Evidence  of  a  similar  injury  t  • 
another  'servant  under  -  similar  conditions  »<-•. 
competent— Marcotte    v.    Maynard    Shoe   O 
85  A.  284. 

i  276  (Pa.)  In  an  action  for  personal  injuries, 
caused  by  failure  to  guard  dangerous  machinery 
evidence  held  to  sustain  a  judgment  for  plain- 
tiff—Weaverling  v.  Thropp,  85  A.   90. 

§281  (Me.)  In  an  action  for  injuries  to  as 
employe  by  the  explosion  of  the  fuse  cap  whi  . 
being  placed  in  position  for  blasting;,  a  findim 
that  the  employe  was  not  negligent  in  using  a 
defective  cap  held  justified.— Hill  v.  Libbey,  si 
A.  487. 

§  286  (Pa.)  Where  part  of  a  cargo  of  a  shi 
was  marked  "knall  korke,"  the  German  :'•  r 
"explosive  corks,"  it  was  a  question  for  tt. 
jury  whether  the  unloading  company  shout; 
have  known  of  the  dangerous  nature  of  tt- 
cargo  and  warned  an  employe. — Martin  t.  At- 
lantic Transport  Co.,  85  A.  29. 

1 286  (Pa.)  Negligence  of  mine  operator  is 
failing  to  provide  a  slope  sufficiently  wide  far 
cars  to  pass  employes,  or  to  provide  esca;» 
holes  .in  the  side,  as  required  by  Mining  Ac: 
June  2,  1891  (P.  L.  176),  art.  12,  rule  43,  re- 
sulting in  injury  to  the  miner,  held  for  tie 
jury.— O'Brien  v.  Pennsylvania  Coal  Co-  *«."• 
A.  130. 

A  safe  passageway  on  one  aide  of  a  slope  ir. 
a  mine  held  not  a  compliance  with  Act  Juc- 
2,  1891  (P.  L.  176),  art  12,  rule  43,  as  a  mat 
ter  of  law. — Id. 

§  286  (Pa.)  In  an  action  for  personal  injari** 
to  a  servant,  evidence  held  to  present  a  qo**- 
tion  for  the  jury  as  to  defendant's  negligence.— 
Powell  v.  S.  Morgan  Smith  Co..  85  A.  416. 

§  286  (Pa.)  In  an  action  against  a  steel  com- 
pany for  injuries  to  an  employe  through  beicz 
struck  by  a  moving  crane,  evidence  aeM  l> 
present  a  question  for  the  jury  as  to  defend- 
ant's negligence.— Thorson  v.  Carnegie  Steel  Ox. 
85  A.  1114. 

§288  (X.H.)  In  an  action  for  injuries  to  a 
servant  by  getting  bis  hand  caught  between 
the  rolls  of  a  friction  machine,  the  dans*.- 
held  not  so  obvious  that  plaintiff  would  be- 
held to  have  assumed  the  risk  as  a  matter  <f 
law.— Marcotte  v.  Maynard  Shoe  Co,  85  A 
284. 

§288  (R.I.)  The  question  as  to  whether  t 
servant  assumes  the  risk  of  injury  from  a  sim 
pie  tool  held  a  question  for  the  jury.  exo*;-> 
where,  from  the  simplicity  of  the  tool  and  th- 
circumstances  of  the  case,  but  one  cottcluMi-r. 
can  be  drawn.— Stimson  v.  Whitmore,  85  A 
113. 

§  288  (Vt)  In  an  action  for  a  servant'* 
wrongful  death,  where  plaintiff  has  the  burdra 
of  proving  that  deceased  did  not  assume  tt* 
risk  of  the  accident  facts  tending  to  show  tin' 
he  was  ignorant  of  the  risk  and  evidence  as  I  > 
the  character  of  the  risk  are  sufficient  to  tak- 
the  question  of  his  assumption  of  risk  to  tfc* 
jury.— Fowlie's  Adm'x  v.  McDonald,  Cutler  k 
Co.,  85  A.  692. 

§289  (Pa.)  In  an  action  for  Injuries  to  a 
servant,  evidence  held  to  present  a  question  f»r 
the  jury  as  to  plaintiffs  contributory  negli- 
gence—Powell  v.  S.  Morgan  Smith  Co,  85  A 
416. 

§  289  (Pa.)  In  an  action  against  a  steel  com- 
pany for  injuries  to  an  employe  through  briiu 
struck  by  a  moving  crane,  evidence  heU  t« 
present  a  question  for  the  jury  as  to  contribu- 
tory negligence.— Thorson  v.  Carnegie  Steel  Co. 
85  A.  1114. 

§291  (Pa.)  In  a  servant's  action  for  injur**, 
instruction  that  the  burden  of  proof  of  pUic- 
tiffs  contributory  negligence  was  on  defendaot 
was  not  erroneous,  where  the  court  also  in- 
structed   that    plaintiff   could   not    recover   if 
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any  evidence   showed '  his   contributory    negli- 

tence. — Hudvar  v.  Delaware,  L.  18b  W.  R.  Co., 
5  A.  366. 

{ 293  (N.H.)  In  an  action  for  injuries  -  to  a 
servant  by  getting  bis  hand  caught  between. the 
rolls  of  a  machine,  an  instruction  on  the  mas- 
ter's duty  to  provide  a  safe  place  held  proper. 
— Marcotte  v.  Maynard  Shoe  Co.,  85  A.  284. 

IV.  LIABILITIES   FOR   INJURIES   TO 

THIRD  PERSONS. 

(A)  Acta  or  Omlulomi  of  Servant. 

1 301  (Me.)  A  servant  may  be  hired  to  an- 
other so  as  to  become  the  servant  of  the  other, 
with  all  the  legal  consequences  of  the  new  re- 
lation, but,  in  the  absence  of  a  special  contract, 
or  of  interference  by  such  other  person,  he  re- 
mains the  servant  of  his  original  master. — Wil- 
bur v.  Forgione.  &  Romano  Co..  85  A.  48. 

The  driver  of  a  coal  company  s  team,  hired  by 
the  day  to  a  contractor  and  under  the  con- 
.  tractor's  general  control,  remained  the  servant 
of  the  coal  company,  and  the  contractor  was 
not  liable  for  personal  injuries  to  a  third  per- 
son resulting  from  the  driver's  negligence.— Id. 

(B)  Work   ef  Independent   Contractor. 

{316  (Conn.)  An  independent  contractor  Is 
one  who,  exercising  an  independent  employment, 
contracts  to  do  a  piece  of  work  according  to  his 
own  method  and  without  being  subject  to  the 
control  of  his  employer  save  as  to  the  result  of 
bis  work.— Alexander  v.  R.  A.  Sherman's  Sons 
Co.,  85  A.  514. 

1 316  (N.H.)  A  contract  by  a  railroad  with 
an  express  company  held  not  to  render  the 
railroad  an  independent  contractor,  so  that  the 
express  company  was  liable  for  negligence  of  an 
employe  of  the  railroad,  while  acting  for  the 
express  company  in  moving  one  of  its  trucks. — 
Lockwood  v.'  American  Express  Co.,  85  A.  783. 

§316  (R.I.)  One  who  contracted  to  erect  a 
dwelling  house,  but  bad  no  control  over  the 
subcontractor,  who,  after  the  work  was  com- 
pleted, placed  a  mortar  box  in  a  position  so 
that  plaintiff  fell  over  it  and  was  injured,  was 
not  liable  for  the  injuries. — Grandy  v.  Ander- 
son, 85  A.  641. 

§319  (Conn.)  That  work  is  done  by  an  inde- 
pendent contractor  is  no  protection  to  the  con- 
tractee,  where  it  is  of  such  a  dangerous  char- 
acter that  injury  necessarily  results  to  the 
person  or  property  of  another. — Alexander  v. 
R.  A.  Sherman's  Sons  Co.,  85  A.  514. 

(C)  Actions. 

§330  (Conn.)  Where  the  allegations  that 
plaintiff  was  injured  by  stone  thrown  from  a 
blast  negligently  set  off  by  defendant's  servant 
were  denied  by  defendant,  evidence  that  the 
person  who  set  off  the  blast  was  the  servant 
of  an  independent  contractor  who  was  doing  the 
blasting  for  defendant,  is  admissible.— 'Alexander 
v.  R.  A.  Sherman's  Sons  Co.,  85  A.  514. 

§  330  (Me.)  In  an  action  for  personal  injuries 
by  a  third  person  against  a  master  for  alleged 
negligence  of  a  servant,  the  burden  of  proving 
the  proximate  cause  of  the  accident  was  on 
the  plaintiff.— Wilbur  v.  Forgione  &  Romano 
Co.,  85  A.  4a 

§  330  (N.H.)  In  an  action  for  personal  in- 
juries by  one  hit  by  a  truck  too  near  the  track, 
while  riding  on  an  engine,  evidence  held  to 
show  that  a  servant  of  the  railroad  was  acting 
at  the  time  as  agent  of  the  defendant  express 
company,  for  whose  negligence  it  was  liable.— 
Lockwood  v.  American  Express  Co.,  85  A.  783. 

§  330  (Pa.)  In  an  action  against  a  contract- 
ing company  for  injuries  from  falling  into  an 
pxcavation  in  a  private  alley,  an  ordinance,  a 
contract  for  work  by  the  company  in  a  street, 
ind  evidence  as  to  the  borough's  duty  to  the  al- 
ev  held  admissible. — Call  v.  Hallam  Const.  Co., 
35   A.   1126. 


§332:  (Conn.)  In  an  action  for  injuries  from 
a  blast,  where  the  defense  of  an  independent 
contract  was  set  up,  an  instruction  that,  if 
the  injury  was  caused  by  the  independent  con- 
tractor's lack  of  care,  defendant  was  hot  liable, 
held  proper. — Alexander  v.  R.  A.  Sherman's 
Sons  Co.,  85  A.  514. 

§  332  (N.H.)  In  a  brakeman's  action  for  per-  . 
sonal  injuries,  where  the  negligent  person  was 
alleged  to  be  an  agent  for  the  defendant  express 
company  as  well  as  the  railroad,  an  instruction 
that  if  such  agent  was  hired  and  paid  by,  and 
was  subject  to  the  control  of,  the  railroad,  and 
if  the  express  company  had  not  hired  him,  did 
not  pay  him,  and  had  no  power  to  discharge 
him,  then  the  defendant  was  not  liable,  etc., 
was  misleading,  and  its  refusal  proper. — Lock- 
wood  v.  American  Express  Co.,  85  A.  783. 

MASTERS  IN  CHANCERY. 

See  Equity,  §  393. 

MEASURE  OF  DAMAGES. 

See  Damages,  §§  40,  100,  124,  216. 

MECHANICS'  LIENS. 

See  Schools  and  School  Districts,  §  86. 

H.  RIGHT  TO  LIEN. 

(C)  Agreement  or  Consent  of  Owner. 

§  61  (Del.Super.)  Under  the  mechanic's  lien 
statute  the  lien  may  be  had  where  the  materials 
were  furnished  either  under  an  express  or  an 
implied  contract. — Richards  v.  Naudain,  85  A. 

559. 

m.  PROCEEDINGS  TO  PERFECT. 

{  122  (Pa.)  A  materialman's  notice  of  inten- 
tion to  file  a  mechanic's  lien  which  fails  to  set 
forth  the  contract  under  which  he  claims  is 
insufficient.— Herr  v.  S.  R.  Moss  Cigar  Co.,  85 
A.  151. 

VL  WAIVER,  DISCHARGE,  RELEASE, 

AMD   SATISFACTION. 

(A)   Waiver  of  RlKnt  to  Men. 

1207  (Pa.)  Under  Act  June  4,  1901  (P.  L. 
438),  §  15,  as  amended  by  Act  April  24,  1903 
(P.  L.  297).  and  Act  June  20,  1883  (P.,  L. 
136),  a  stipulation  against  mechanics'  liens  filed 
Monday,  June  3d,  was  within  the  10  days  al- 
lowed therefor  after  a  contract  entered  into  on 
May  23d— Herr  v.  S.  R.  Moss  Cigar  Co.,  85 
A.  151. 

(C)   Eitlnsniahment,  Release,  or  Payment. 

§  240  (R.I.)  The  owner,  on  a  building  con- 
tractor defaulting,  may  pay  claims  of  laborers 
and  materialmen  without  waiting  for  liens  to 
be  established ;  but  to  recover  of  the  contractor 
must  prove  they  were  the  amounts  to  which 
the  claimants  were  entitled.— Bagaglio  v.  Pao- 
lino,  85  A.  1048. 

VII.  ENFORCEMENT. 

§  260  (Del.Super.)  In  an  action  to  obtain  a 
mechanic's  lien,  the  only  limitation  that  can  be 
pleaded  is  that  provided  in  the  act  itself,  that  a 
statement  of  claim  must  be  filed  within  90  days, 
or  within  30  days  after  the  expiration  of  90 
days.— Richards  v.  Naudain,  85  A.  559. 

§  272  (Del.Super.)  Under  Court  Rule  No.  9,  § 
13,  relating  to  mechanics'  liens,  pleas  of  non  as- 
sumpsit, "never  indebted,"  "nil  debet,"  "non  est 
factum,  or  the  general  issue,  are  not  proper 
pleas;  and,  independent  of  the  rule,  an  owner 
cannot  plead  non  assumpsit,  where  the  labor  or 
materials  were  furnished  by  a  person  employed 
by  the  contractor,  and  not  by  him. — Richards  v. 
Naudain,  85  A.  559. 

Pleas  of  "non  est  factum,"  and  that  the  con- 
tract was  made  with  another  party,  etc.,  were 
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irrelevant,  in  an  action  to  obtain  a  mechanic's 
lien  by  one  employed  by  the  contractor,  and  not 
the  owner.— Id. 

In  an  action  to  obtain  a  mechanic's  lien,  a 
plea  "that  the  statement  was  not  filed  within 
the  time  prescribed  by  the  statute  in  such  cases 
made  and  provided"  will  be  held  to  mean  the  act 
■  relating  to  mechanics'  liens. — Id. 

1 288  (N.J.)  In  a  suit  upon  a  mechanic's  lien 
claimed  between  the  materialman  and  the 
owners  and  builder,  evidence  held  to  present 
an  issue  of  fact  on  the  question  of  payment, 
so  that  direction  of  verdict  for  defendant  was 
error.— Kaighn  ▼.  Friday,  85  A.  842. 

MEETINGS. 

See  Corporations,  §  197. 

MEMORANDA. 

See  Appeal  and  Error,  f  1068 ;  Evidence,  H  365, 
441,  471. 

MILEAGE 

See  States,  g  50. 

MILLS. 

See  Waters  and  Water  Courses,  %  180. 

MINES  AND  MINERALS. 

See  Fixtures,  g  15 ;  Injunction,  g  23 ;  Master 
and  Servant,  g  286;  Waters  and  Water 
Courses,  g  67. 

II.  TITLE,  CONVEYANCES,  AND 
CONTRACTS. 

(B)  Conveyances  In   General. 

g  55  (Pa.)  Where  an  option  to  purchase  coal 
underlying  land  was  conditional  on  the  signa- 
ture of  the  vendor's  wife  to  the  deed,  the  term 
"absolute,"  in  an  indorsement  by  the  vendor 
accepting  notice  of  the  acceptance  of  the  op- 
tion, and  stating'  that  the  contract  of  sale  la 
made  absolute,  indicates  a  contract  in  contra- 
distinction to  that  created  by  the  option  and 
free  from  the  condition.— Thompson  v.  Craft, 
85  A.  1107. 

(O)  I/easea,   Meenaea.  and  Contract*. 

g  74  (Pa.)  The  record  of  an  assignment  of  an 
oil  and  gas  lease,  probate  of  which  is  taken  by 
the  prothonotary  of  the  court  of  common  pleas, 
is  a  nullity. — Midland  Gas  Co.  v.  Jefferson 
County  Gas  Co.,  85  A.  853. 

A  person  claiming  assignment  of  an  oil  and 
gas  lease  without  evidence  to  support  it  cannot 

f>revent  the  lessors  from  entering  into  a  new 
ease  by  inducing  the  lessors,  through  false  rep- 
resentations, to  accept  rentals,  and  receipts  giv- 
en under  sucb  circumstances  cannot  -be  treated 
as  evidence  of  a  written  contract  of  lease. — Id. 

MISCARRIAGE 

See  Abortion. 

MISCEGENATION. 

See  Constitutional  Law,  g  46. 

MISDEMEANOR. 

See  Conspiracy,   g   36. 

MISJOINDER. 

See  Action,  g  60;   Pleading,  gg  341,  362. 

MISREPRESENTATION. 

See  Bills  and  Notes,  j  103;  Contracts,  |  94; 
False   Pretenses;    Fraud. 

MISTAKE. 

See  Contracts,  g  93;  Costs,  g  96;  Evidence, 
8  429 ;   Principal  and  Agent,  |  37 ;   Release, 


MONEY  RECEIVED. 

See  Evidence,  g  474% ;  Principal  and  Agent,  I 
136. 

?i  I  (Me.)  The  action  for  money  had  and  ri- 
ved is  maintainable  when  the  defendant  hat 
money  which  in  equity  and  good  conscience  be- 
longs to  plaintiff.— Dow  v.  Bradley,  85  A.  8ft. 
g  3  (Me.)  Where  mortgagee  sold  land  in  viola- 
tion of  agreement  to  extend  time  to  redera. 
mortgagor  could  recover  surplus  over  the  mort- 
gage deed  by  an  action  at  law  for  money  kaa 
and  received.— Dow  v.  Bradley,  85  A.  896. 

MONOPOLIES. 

See  Eminent  Domain,  g  56. 

MORTGAGES. 

See  Appeal  and  Error,  gg  984,  1090,  1207; 
Attorney  and  Client,  I  98:  Chattel  Mort- 
gages; Corporations,  H  479,  481;  Cor- 
nants ;  Fixtures,  g  18 ;  Franas,  Statute  of.  8 
56,  129:  Husband  and  Wife,  g  169;  Judg- 
ment, gg  815,  828;  Money  Received,  i  3: 
Quieting  Title,  g  44 ;  Registers  of  DeeA>,  i 
7;   States,  g  110;  Tenancy  in  Common,  g  34. 

V.  ASSIGNMENT   OF  MORTGAGE  OB 

DEBT. 

g  244  (N.  J.Ch.)  The  title  of  a  bona  fide  par- 
chaser  for  a  valuable  consideration  without  no- 
tice of  an  unrecorded  assignment  of  a  mortgage, 
the  vendor  having  informed  the  purchaser  that 
the  mortgage  was  lost,  cannot  be  attacked  bj 
the  assignee  of  the  mortgage,  under  the  act  re- 
specting conveyances,  sections  21,  54  (2  Com  p. 
St  1910,  pp.  1541,  1553).— Leonard  v.  Leoaia 
Heights  Land  Co.,  85  A.  602. 

An  act  concerning  mortgages  (3  Comp.  &. 
1910,  p.  3419)  g  34,  is  meant  to  protect  the 
purchaser  of  the  land  itself  who  believes  tb? 
mortgage  to  be  lost,  as  well  aa  purchasers  of 
the  mortgage. — Id. 

Facts  held  to  show  that  the  purchaser  of  land 
acted  in  good  faith  and  after  all  possible  in- 
quiry, in  taking  title  relying  on  the  vendor's 
assurance  that  a  mortgage  standing  of  record  is 
the  vendor's  name  had  been  lost,  though  in  fait 
he  had  assigned  it. — Id. 

g  244  (Pa.)  Where  a  lease  of  mortgaged  prrc- 
ises  was  recorded,  an  assignee  of  the  mortga;* 
took  it  with  constructive  notice  of  the  cont.*T» 
of  the  lease  and  of  the  conditions  existing  a<  a 
result  thereof  at  the  time  of  the  assignment— 
Hopkins  Mfg.  Co.  v.  Ketterer,  85  A.  421. 

VI.  TRANSFER  OF  PROPERTY  MOST. 

GAGED  OR  OF  EQUITY  OF 
REDEMPTION. 

g274  (N.J.)  Where  a  vendor  mortgagee  cove- 
nanted to'  fill  land  conveyed,  and,  after  partia. 
breach  of  the  covenant,  assigned  the  mortgasv 
and  subsequently  the  owner  of  the  eu.uit> 
waived  the  damages  and  extended  the  time  fi-r 
performance,  and  mesne  conveyances  recites 
that  the  land  was  subject  to  the  mortgage,  it 
is  not  subject  to  a  deduction  for  breach  of  ti* 
covenant. — Peterson  v.  Reid.  85  A.  250. 

Where  land  is  conveyed  subject  to  a  mort- 
gage, and  only  a  definite  equity  above  tbe 
mortgage  is  meant  to  be  conveyed,  the  a-rantc 
cannot  claim  a  deduction  from  the  mortgage  by 
reason  of  an  antecedent  equity  in  his  grantor. 
—Id. 

VBX  FORECLOSURE  RY  ENTRY, 
POSSESSION,  AND   NOTICE. 

g  323  (Me.)  An  entry  by  a  mortgagee  for  the 
purpose  of  foreclosure  held  to  negative  his  claim 
that  he  entered  and  took  possession  of  a  ha; 
crop,  and  constituted  an  abandonment  of  what- 
ever intention  he  may  have  had  with  rearwt 
to  the  crop,  or  purpose  to  foreclose  his  murt- 
gage. — Carney  v.  AverUl,  85  A. 
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IX.  FORECLOSURE  BT  EXERCISE  OF 
.  POWER  OF  SALE. 

|357  (R.I.)  A  mortgagee  under  the  terms  of 
the  mortgage  held  entitled  to  adjourn  a  sale  by 
giving  proper  notice,  though  the  auctioneer  was 
not  present  on  the  date  fixed  for  the  first  sale. — 
Harris  v.  Spring,  85  A.  923. 

{369  (Md.)  A  sale  by  a  trustee  in  a  deed  of 
trust  of  the  mortgaged  lands  for  $10,600  could 
be  rescinded  by  the  purchaser,  -where,  after  the 
sale,  he  discovered  that  there  was  an  unreleas- 
ed  mortgage  on  the  property  for  $15,000.— Ol- 
denberg  &  Kelley  v.  Regester,  85  A.  411. 

§373  (Md.)  Interest,  ground  rent,  and  taxes 
sbould  not  be  charged  to  the  purchaser  of  lands 
at  a  trustee's  sale,  where  prior  to  time  for  rati- 
fication an  unreleased  mortgage  exceeding  the 
purchase  price  was  discovered  and  the  trustee 
failed  to  secure  a  release  and  delayed  ratifica- 
tion for  six  months.— Oldenberg  &  Kelley  v. 
Regester,  85  A.  411. 

X.  FORECLOSURE  BT  ACTION. 
(I)  Judgment    or    Decree    and    Execution. 

S  487  (Vt.)  A  decree  of  strict  foreclosure,  per- 
mitting redemption  by  a  corporation  as  such, 
was  erroneous,  where  part  of  the  shares  of 
stock  in  the  corporation  were  not  subject  to 
rights  of  the  orators.— Roberts  v.  W.  H. 
Hughes  Co.,  85  A.  982. 

§492  (Vt)  Where  no  cross-bill  is  filed,  a  de- 
cree of  strict  foreclosure  of  a  mortgage  need 
not  make  any  disposition  of  a  lien  superior  to 
that  of  the  orators,  other  than  to  declare  its 
superiority. — Roberts  v.  W.  H.  Hughes  Co.,  85 
A.  982. 

(I.)   Disposition   of  Proeeeda   and   Surplus. 

§  567  (R.I.)  A  plaintiff  who  has  attached  real- 
ty of  the  defendant,  on  which,  before  judgment, 
a  mortgage  has  been  foreclosed,  may  have  satis- 
faction of  his  judgment  out  of  the  balance  in 
the  bands  of  the  mortgagee  over  the  mortgage 
debt.— Smart  v.  Burgess,  85  A  742. 

XL  REDEMPTION. 

§  599  (Me.)  The  right  to  redeem  mortgaged 
real  estate  may  be  kept  open  by  the  express 
agreement  of  the  parties  or  by  circumstances 
from  which  an  agreement  may  be  inferred, 
although  it  would  be  foreclosed  except  for  such 
agreement— Dow  v.  Bradley,  85  A.  896. 

MOTIONS. 

See  Abatement  and  Revival:  Appearance; 
Judgment,  §  266:  New  Trial,  §§  162-168; 
Pleading,  §|  341-369;  Trial,  §  89. 

MOTIVE. 

See  Evidence,  I  151. 

MUNICIPAL  CORPORATIONS. 

See  Certiorari,  §1  23,  64 ;  Counties ;  Criminal 
Jmw,  I  1015;  Dedication;  Eminent  Domain, 
{  47 ;  Evidence,  §  142 ;  Health,  §  3 ;  Licenses. 
S  34;  Mandamus,  §§  15,  116  •  Railroads,  §| 
99,  243;  Schools  and  School  Districts;  Stat- 
utes, M  26,  94,  95:  Street  Railroads,  §  99; 
Taxation  §§  49,  557,  561,  911;  Theaters  and 
Shows ;  Towns ;  Waters  and  Water  Courses, 
§§   201-209. 

X.    CREATION.    ALTERATION.    EXIST- 
ENCE.  AND  DISSOLUTION. 

(O    Amendment,  Repeal,  or  Forfeiture  of 
Charter,  and  Dissolution. 

I  49  (Pa.)  The  word  "assessors"  in  the  con- 
stitutional amendment  of  1909  (P.  L.  954),  re- 
lating to  the  terms  of  certain  officers,  is  not 
confined  to  election  assessors,  but  includes  city 


or  property  assessors. — Commonwealth  v.  Sam- 
uel, 85  A.  1101. 

U.   GOVERNMENTAL    POWERS    AND 
FUNCTIONS  IN   GENERAL. 

|62  (Pa.)  Act  Hay  24,  1901  (P.  L.  294), 
is  not  violative  of  Const  art  3,  f  20,  pro- 
hibiting the  General  Assembly  from  delegating 
to  any  special  commission,  private  corporation, 
or  association  any  power  to  interfere  with  any 
municipal  function. — In  re  McKeown,  85  A. 
1085. 

HX  LEGISLATIVE  CONTROL  OF  MU- 
NICIPAL ACTS,  RIGHTS,  AND 
LIABILITIES. 

§64  (Me.)  Municipal    corporations    are    but 

instruments  of  government  created  for  politi- 
cal purposes,  and  are  subject  to  legislative  con- 
trol.— Inhabitants  of  Bayville  Village  Corpo- 
ration v.  Inhabitants  of  Boothbay  Harbor,  85 
A  300. 

IV.  PROCEEDINGS    OF    COUNCIL    OR 
OTHER  GOVERNING  BODY. 

(B)  Ordinances  and  By-Laws  In  General. 

|  1 15  (N.J.)  A  mere  resolution  will  not  re- 
peal or  modify  a  duly  enacted  ordinance;  the 
same  formality  being  required  therefor  as  for 
the  enactment  of  the  original  ordinance. — Amer- 
ican Malleables  Co.  v.  Town  of  Bloomfield,  85 
A  167. 

An  ordinance  judicial  in  its  nature  cannot  be 
repealed  wholly  or  in  part,  except  upon  due  no- 
tice.— Id. 

V.  OFFICERS.  AGENTS,   AND  EM- 
PLOYES. 
(A)  Municipal  Officers  in   General. 

§  124  (Pa.)  Under  Act  Feb.  7,  1906  (P.  L.7), 
and  Act  April  24.  1905  (P.  I>.  307),  Const,  art. 
5,  §  11,  and  Act  March  2,  1911  (P.  L.  8),  there 
was  no  authority  for  electing  an  alderman  for 
the  new  Third  ward  of  Pittsburgh  at  the  gener- 
al election  of  November,  1911,  the  terms  of 
three  of  the  aldermen  in  office  extending  to 
May,  1912,  and  1913,  respectively.— Common- 
wealth v.  McAfee,  85  A.  413. 

§  149  (PaJ  In  a  city  of  the  third  class,  the 
term  of  office  of  an  assessor,  chosen  at  the 
February  election  in  1910,  ends  on  the  first 
Monday  in  December,  1911,  under  the  schedule 
of  constitutional  amendments  adopted  in  1909; 
and  a  vacancy  is  created  to  be  filled  at  the  mu- 
nicipal election  in  November.  1911. — Common- 
wealth v.   Samuel,  85  A.  1101. 

§  1 73  (Pa.)  City  treasurer  or  his  sureties  held 
not  liable  to  assignee  of  part  of  city  contrac- 
tors claim  because  he  assented  to  the  assign- 
ment without  authority.— Pittsburgh-Buffalo  Co. 
v.  Schmidt,  85  A  20. 

The  bond  of  a  city  treasurer  imposes  no  lia- 
bility on  his  surety  for  acts  not  done  in  con- 
nection with  his  official  duty. — Id. 

Municipal  officer  proposing  to  bind  city  by 
contract  is  under  no  personal  liability  because 
contract  is  ultra  vires. — Id. 

§  174  (N.J.Sup.)  An  indictment  stating  facts 
showing  that  a  member  of  the  board  of  com- 
missioners of  a  city  was  indirectly  interested 
in  a  contract  made  by  the  board  with  a  corpo- 
ration of  which  he  was  a  stockholder  and  of- 
ficer, in  violation  of  2  Comp.  St.  1910,  p.  1755, 
§  32,  is  not  bad,  though  it  concludes  that  he 
was  unlawfully  and  corruptly  interested  and  di- 
rectly concerned  in  the  contract— State  v. 
Kuehnle,  85  A.  1014. 

(B)   Municipal    Departments    and    Omeer* 
Thereof. 

|  184  (Me.)  Where  at  the  time  the  board  of 
police  of  Biddeford  was  appointed  under  Pri- 
vate Laws  1893,  c.  625  (approved  and  taking 
effect  March  28,  1893),  the  full  number  of  pa- 
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trolmen  provided  for  by.  ordinance  were  legally 
in  office,  the  removal  of  a  patrolman  without 
cause  and  the  appointment  of  another  in  his 
stead  was  illegal.— Ducharme  v.  City  of  Bidde- 
■  ford,  85  A.  157.      • 

{  186  (Me.)  A  de  facto  patrolman  is  not  en- 
titled to  the  salary  for  duties  performed  under 
color  of  an  appointment,  but  without  legal  ti- 
tle.—Ducharme  v.  City  of  Biddeford,  85  A.  167. 

Burden  held  on  patrolman  in  action  for  sal- 
ary to'  show  death,  resignation,  or  legal  remov- 
al, creating  a  vacancy  to  fill  which  he  could 
have  legally  been  appointed.— Id. 

VX.  PROPERTY. 

1 225  (Me.)  Sale  of  a  horse  by  a  municipal 
corporation,  in  consideration  of  purchaser's 
agreement  to  keep  her,  give  her  a  good  home, 
avoid  overworking  her,  and  to  put  her  out  of 
the  way  and  bury  her  when  her  usefulness 
was  over,   held  valid,    and  not   subject   to   re- 

Sudiation    in    the    absence    of    fraud. — City    of 
Lockland  v.  Anderson,  85  A.  1066. 

TO.   CONTRACTS  IN  GENERAL. 

1 226  (N.J.)  A  municipal  body  has  no  power 
to  indemnify  one  against  his  own  act  which 
may  result  in  damage  to  the  property  of  anoth- 
er, where  public  rights  are  not  concerned.— 
American  Malleables  Co.  v.  Town  of  Bloom- 
field,  85  A.  167. 

$237  (N.J.  Sup.)  Under  Act  March  27,  1902 
(P.  h.  p.  200),  a  contract  for  the  removal  of 
garbage  cannot  lawfully  be  awarded  for  five 
years  beginning  December  15,  1911,  when  the 
advertisements  called  for  proposals  for  a  term 
beginning  September  25, 1911.— O'Malley  v.  May- 
or and  Council  of  the  City  of  Hoboken,  85  A. 
449 

Under  Act  March  27,  1902  (P.  L.  p.  200),  a 
garbage  contract  cannot  lawfully  be  awarded  in 
accordance  with  specifications  annexed,  when 
the  advertisement  was  for  bids  in  accordance 
with  specifications  on  file,  and,  in  fact,  none 
were  then  in  existence. — Id. 

IX.  PUBLIC   IMPROVEMENTS. 

(B)  Preliminary     Proceeding*     and     Ordi- 
nances or  Resolutions. 

|294  (Pa.)  Resolution  of  a  borough  council, 
accepting  a  bid  of  contractors  subject  to  the 
entering  into  of  a  contract,  is  not  in  itself  a 
"contract,"  within  Act  April  3,  1851  (P.  I* 
323,  |  3),  requiring  prior  posting  and  advertis- 
ing of  the  ordinance  before  contracting. — Jax- 
theimer  v.  Sharpsville  Borough,  85  A.  994. 

A  contract,  entered  into  between  a  borough 
and  contractors  21  days  after  passage  of  a  res- 
olution accepting  the  contractors'  bid,  19  days 
after  its  posting,  and  13  days  after  its  publica- 
tion, is  binding  on  the  borough. — Id. 

{314  (Pa.)  That  specifications  for  paving 
contract  were  prepared  or  procured  by  the  bor- 
ough engineer  and  street  committee  instead  of 
the  burgess  and  paving  committee,  as  provided 
by  ordinance,  is  immaterial,  where  the  street 
committee  and  paving  committee  for  the  cur- 
rent year  were  the  same.— Jaxtheimer  v. 
Sharpsville  Borough,  85  A.  994. 

(O  Contractu. 

f 360  (PaJ  Where  a  sewer  contractor  sub- 
stituted different  pipe  for  that  called  for  in 
the  specifications,  though  with  the  consent  of 
the  city  engineer,  and  leakage  resulted,  the 
contractor  was  not  entitled  to  charge  as  for 
extra  work  for  stopping  the  leakage.— Brobst 
v.  City  of  Reading,  85  A.  31. 

Where  a  sewer  contract  specified  pipe  of  a 
particular  character,  the  contractor  was  bound 
to  take  notice  of  the  engineer's  lack  of  au- 
thority to  authorize  a  substitution  of  different 
pipe.— Id. 

(D)   Damages. 

1 392  (N.J.Sup.)  Under  Town  Act,  {  61,  dam- 
ages cannot  be  assessed  for  the  vacation  of  a 


portion  of  a  street  in  favor  of  owners  of  hud 
not  abutting  on  the  vacated  portion. — Newark 
&  B.  R.  Co.  v.  Town  of  MontcJair,  85  A.  Kris. 
The  interest  of  abutting  owners  in  the  put- 
lie  easement  in  a  street  is  not  a  private  inter- 
est of  part  owners,  but  an  interest  shared  witfc 
the  whole  public-:  and  the  abandonment  of  th* 
public  easement  in  a  portion  on  which  they  du 
not  abut  is  not  a  taking  of  their  property.— Id 

(Ml)   Assessments  for  Benefits,  avnta  Bateelnl 
Taxes. 

|  406  (Me.)  An  assessment  for  benefits  for  i 
local  improvement  is  made  under  the  taxing 
power  of  the  Legislature  by  municipal  onVen 
acting  as  agents  of  the  state,  and  the  validii; 
of  the  assessment  must  be  determined  by  the 
rules  governing  the  validity  of  other  assess 
ments.— City  of  Auburn  v.  Paul,  85  A.  571. 

Priv.  &  Sp.  Laws  1903,  c.  137,  as  amended  bj 
Priv.  &  Sp.  Laws  1905,  c  109,  creating  a  board 
of  public  works  for  a  city,  does  not  authoriie 
the  board  to  make  assessments  for  benefits  fvr 
the  construction  of  sewers,  but  such  assessmenu 
are  governed  by  Rev.  St  c  21,  H  5,  fi. — Id. 

{  408  (Me.)  A  statute  authorizing  assessment* 
for  local  improvements  according  to  the  benefit* 
conferred  on  the  property  sufficiently  fixes  the 
standard  of  assessment  and  designates  the  prop- 
erty to  be  assessed.— City  of  Auburn  v.  Pan],  S5 
A.  571. 

Rev.  St  c  21,  {  6,  providing  for  the  ass»>- 
ment  of  benefits  for  the  construction  of  a  sewer. 
held  to  sufficiently  prescribe  the  manner  is 
which  the  assessment  shall  be  made. — Id. 

f  453  (Me.)  Rev.  St  c  21,  f  6,  providing  for 

a  board  of  arbitration  to  determine  the  amouat 
of  an  assessment  for  benefits  for  a  local  improve- 
ment, provides  for  a  disinterested  board,  though 
declaring  that  the  interest  of  the  general  las- 
payer  of  the  municipality  is  not  a  disqualifica- 
tion, but  no  other  interest  is  permissible.— City 
of  Auburn  v.  Paul,  85  A  571. 

{ 486  (Conn.)  In  the  establishment  of  a  build- 
ing line,  one  who  received  notice,  under  New 
Haven  Charter,  {(  78-80,  of  the  public  hearing 
and  of  the  hearing  before  the  bureau  of  com- 
pensation, was  chargeable  with  notice  of  the 
entire  proceedings  down  to  the  accepting  and 
recording  of  the  report  of  the  department  U 
public  works. — Katsch  v.  City  of  New  Haves. 
85  A  523. 

{511  (Conn.)  Under  New  Haven  City  Char- 
ter, I  81,  relating  to  the  establishment  of  build- 
ing lines,  where  the  damages  and  benefits  arc 
equal  the  assessments  will  be  deemed  to  have 
been  made  when  the  council  accepts  the  report 
of  the  department  of  public  works,  and  the  time 
within  which  an  appeal  may  be  taken  under 
section  85  begins  to  run  then. — Katsch  v.  Cir« 
of  New  Haven,  85  A  523. 

On  appeal  from  the  assessment  of  damages 
for  the  establishment  of  a  building  line,  in  the 
absence  of  averments  to  the  contrary,  it  wtH  be 
assumed  that  notice  was  given,  as  provided  in 
New  Haven  City  Charter,  M  78-80,  of  the  pub- 
lic hearing,  and  of  the  hearing  before  the  bureau 
of  compensation. — Id. 

{511  (Me.)  An  appeal  from  an  assessment  f<* 
benefits  for  the  construction  of  a  local  improve- 
ment Is  not  a  constitutional  right,  bat  s  privi- 
lege which  can  be  granted  by  the  state  alone.— 
City  of  Auburn  v.  Paul,  85  A.  671. 

{511  (Pa.)  Under  Act  June  13,  1874  {P.  I- 
283),  where  the  affidavit  of  affiant,  accompa- 
nying an  appeal  from  an  award  of  viewers  is 
proceedings  to  improve  a  street,  avers  nothing 
except  that  the  statement  set  out  in  the  paper 
filed .  la  correct  and  true ;  the  appeal  wul  b- 
quashed. — Butler  Engine  &  Foundry  Co.  v.  But- 
ler Borough,  85  A.  1112. 

Appearance  through  counsel,  under  an  issra- 
framed  by  the  court  on  appeal  from  an  award 
of  viewers  in  proceedings  to  improve  a  sire*-', 
does  not  waive  the  rivht  of  appellee  to  take 
advantage  of  the  appellant's  failure  to  Sis  the 
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affidavit  required  by  the  act  of ;  June  13,  1874 
(P.  L.  283).— Id.  ' 

§513  (N.J.)  Methods  of  assessments  of  ben- 
efits from  street  improvement  held  not  so  clear- 
ly invalid  as  to  support  an  action  to  quiet  title 
by  an  owner  whose  assessment  was  not  dispro- 
portionate to  his  benefits. — Adams  v.  Village 
of  South  Orange,  86  A.  361. 

(F)  Enforcement  of  Assessments  and  Spe- 
cial Taxes. 

§586  (N.J.)  Under  the  charter  of  the  village 
of  South  Orange,  assessments  for  benefits  for 
street  improvements  held  made  on  the  lands 
specially  benefited  and  not  on  the  owners. — 
Adams  v.  Village  of  South  Orange,  86  A.  351. 

X.  POLICE  POWER  AND  REGULA- 
TIONS. 

(B)  Violations  and  Enforcement  of  Regu- 
lations. 

§  642  (N.J.Sup.)  Under  2  Comp.  St  1910,  p. 
2666,  |  16,  the  common  pleas  is  without  juris- 
diction to  try  de  novo  an  appeal  from  the  small 
cause  court  adjudging  a  defendant  guilty  of 
violating  the  sanitary  code  of  a  municipality 
ordained  under  the  act  creating  local  boards  of 
health.— Board  of  Health  of  Cranford  Tp.  in 
Union  County  v.  Court  of  Common  Pleas  in 
and  for  Union  County,  86  A.  217. 

Even  if  an  appeal  lies  to  the  common  pleas 
from  a  conviction  in  the  small  cause  court  of 
violating  a  municipal  sanitary  code,  the  com- 
mon pleas  cannot  adjudicate  on  the  reasonable- 
ness of  the  regulation  of  the  local  board  of 
health.— Id. 

XX  USE  AND  REGULATION  OF  PUB- 
LIC PLACES,  PROPERTY, 
AND  WORKS. 

(A)  Streets  and  Other  Pnblle  "Ways. 

{ 705  (Del.Super.)  A  pedestrian,  injured  by 
an  automobile  which  is  being  driven  on  the 
left-hand  side  of  a  public  highway,  is  prima  fa- 
cie entitled  to  recover. — Grier  v.  Samuel,  85  A. 
759. 

§  706  (Conn.)  A  complaint  alleging  that  plain- 
tiff was  kicked  by  defendant's  horse,'  "negligent- 
ly left  unattended,  unguarded  and  unharnessed 
and  tied  to  the  rear  of  a  wagon,"  in  a  street, 
and  that  the  horse  was  a  vicious  horse,  as  de- 
fendant knew,  charges  negligence  independently 
of,  and  also  in  view  of,  the  horse's  vice. — Hope 
v.  Valente,  85  A.  541. 

Whether,  regardless  of  its  viciousness,  it  is 
negligence  to  leave  a  horse  unharnessed  tied  to 
the  rear  of  a  wagon  at  the  side  of  a  street, 
where  the  sidewalk  is  obstructed,  in  going 
around  which  in  the  street  a  pedestrian  is  kick- 
ed by  it,  is  a  question  for  the  jury. — Id. 

g  706  (Md.)  In  an  action  for  injuries  to  plain- 
tiff in  a  collision  between  his  vehicle  and  that 
driven  by  defendant's  servant  in  a  city  street, 
evidence  held  to  require  submission  of  the 
questions  of  negligence  and  contributory  negli- 
gence to  the  jury.— Knecht  v.  Mooney,  85  A. 
775. 

§  706  (N.J.)  In  an  action  by  a  child  eight 
years  old  for  injuries  by  a  motor  cycle,  a  charge 
that  if  plaintiff  had  started  to  cross  the  street, 
and  then  started  back  on  a  walk  and  was 
struck,  the  jury  might  infer  that  the  cyclist 
was  negligent,  and  that  it  was  his  duty  to  be 
on  the  lookout,  so  that,  if  any  one  crossed  in 
front  of  him,  he  might  be  in  a  position  to  stop 
the  motor  cycle,  was  error. — Francis  v.  Atlan- 
tic City  Gas  Co.,  85  A  232. 

5  706  (N.J.)  Where  defendant's  automobile, 
running  at  45  miles  an  hour,  overtook  and  col- 
lided with  plaintiff's  motor  vehicle,  a  nonsuit 
on  the  ground  that  plaintiff's  proof  showed  his 
driver    guilty    of   contributory   negligence    was 


properly  denied.— Meyer  &  Peter  v.  Creighton, 
85  A.  344. 

In  an  action  for  injuries  to  plaintiff's  motor 
cycle  from  a  collision  with  defendant's  auto- 
mobile, evidence  that  defendant's  car  was  run- 
ning at  a  speed  of  45  miles  an  hour  when  it 
overtook  and  collided  with  plaintiff  was  evi- 
dence of  negligent  operation  sufficient  to  put 
defendant  on  his  defense:  Acts  1909,  p.  465, 
amending  Acts  1906,  p.  i89,  fixing  the  maxi- 
mum speed  on  highways  at  25  miles  per  hour. 
— Id. 

XIX  TORTS. 

(C)  Defects  or  Obstructions  in  Streets  and 
Other  Pnblle  Ways. 

|756  (N.J.Sup.)  Road  Act  1859,  f  20  (4 
Comp.  St  1910,  |  66al9,  p.  4451),  authorizing 
suit  for  injuries  from  the  defective  condition  of 
highways,  applies  to  townships  only ;  and  sec- 
tion 84  does  not  extend  it  to  boroughs.— Van 
Valkenburgh  v.  Borough  of  Bergenfield,  85  A 
269. 

1  803  (Pa.)  A  borough  is  not  liable  for  inju- 
ries to  plaintiff  stopping  his  wagon  so  near  the 
tracks  of  a  railroad  on  a  borough  street  that  it 
was  struck  by  a  train,  though  there  was  ample 
room  for  the  wagon  on  the  street  between  the 
track  and  the  sidewalk. — Kurel  v.  Borough  of 
ShamoMn,  85  A.  S3. 

J  816  (N.J.Sup.)  A  declaration,  alleging  that 
endant  removed  from  the  sidewalk  a  large 
quantity  of  snow  and  deposited  it  on  his  ad- 
joining premises  and  permitted  it  to  remain  for 
a  long  time,  so  that  it  melted  and  the  water  ran 
on  the  sidewalk,  where  it  congealed,  and  plain- 
tiff stepped  on  the  ice  and  was  injured,  was 
not  subject  to  demurrer. — Aull  v.  Lee,  85  A. 
1018. 

XHX  FISCAL  MANAGEMENT,  PUR. 

LIC  DEBT,  SECURITIES,  AND 

TAXATION. 

(A)  Power  to  Incnr  Indebtedness  and  Ex- 

penditures. , 

§859  (Pa.)  Want  of  signification  by  munici- 
pal authorities  of  desire  to  increase  indebted- 
ness before  election,  failure  to  certify  and  sign 
ballots  by  county  commissioners,  failure  to 
make  proper  return,  and  failure  of  the  court  to 
count  the  votes,  held  irregularities  as  to  mat- 
ters of  detail  which  were  cured  by  retroactive 
legislation.  Act  June  19,  1911  (P.  L.  1044).— 
Swartz  v.  Borough  of  Carlisle,  85  A.  847. 

{  864  (Pa.)  Water  bonds  issued  by  a  borough 
under  Act  May  31,  1907  (P.  L.  355),  as  amend- 
ed by  Act  April  22,  1909  (P.  L.  135),  though 
secured  only  by  the  works,  constitute  a  debt 
forbidden  by  Const,  art  9,  §  8,  if  their  aggre- 
gate with  the  prior  indebtedness  amounts  to 
more  than  7  per  cent,  of  the  taxable  property 
of  the  borough.— Lesser  v.  Warren  Borough,  85 
A.  839. 

§  864  (Pa.)  Act  June  19,  1911  (P.  L.  1044), 
validating  municipal  elections  for  increasing  in- 
debtedness, invalid  because  of  failure  to  ob- 
serve statutory  requirements,  held  not  in  viola- 
tion of  Const,  art.  9,  §  8,  limiting  municipal  in- 
debtedness.— Swartz  v.  Borough  of  Carlisle,  85 
A.  847. 

(B)  Administration     In     General,     Appro- 
priation, Warrants,  and  Payment. 

1 902  (Pa.)  A  bank  with  which  a  city  treas- 
urer, without  authority,  pledged  certificates  of 
indebtedness  of  the  city,  which  had  been  in- 
dorsed in  blank  by  the  original  holders,  as  se- 
curity for  a  note  in  the  name  of  the  city  to 
the  bank,  cannot  recover  on  the  certificates  in- 
dependently.—First  Nat  Bank  v.  City  of  New 
Castle,  85  A.  1098. 

(O)  Bonds  and  Other  Securities,  and  Sink- 
ing; Funds. 

§  938  (N.J.)  Municipal  bonds  payable  to  bear- 
er issued   since   the   passage  of  negotiable   in- 
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struments  act  held  negotiable' instruments,  the 
rights  of  the  holders  of  which  were  governed 
by  that  act— Linbarger  v.  Board  of  Education 
of  West  New  York,  85  A.  236,  237. 

(K)  Rights    sal    Remedies    of    Taxpayer*. 

{993  (Pa.)  A  taxpayer  held  entitled  to  en- 
join  a  city  from  paying  a  sewer  contractor  for 
extra  work  in  stopping  leakages  of  sewers, 
made  necessary  by  the  substitution  of  a  differ- 
ent kind  of  pipe  from  that  specified. — Brobst 
v.  City  of  Reading,  85  A.  31. 

XTV.   CLAIMS  AGAINST  CORPORA. 
TION. 

{  1003  (Pa.)  Assignment  of  part  of  claim 
against  city  cannot  be  enforced  unless  it  is 
shown  that  assent  of  city  treasurer  to  the  as- 
signment was  authorized. — Vetter  v.  City  of 
Meadville,  85  A.  19. 

§  1014  (N.J.Sup.)  An  approval  by  the  water 
commissioners  of  Atlantic  City  of  a  false  bill, 
containing  items  for  cost  of  assistant  engineer 
when  none  was  employed,  which  bill  was  not 
verified  as  required  by  statute,  will  be  set  aside 
on  certiorari.— Wahl  v.  Board  of  Water  Com'rs 
of  Atlantic  City,  85  A.  1024. 

-    NAMES. 

See  Execution,  f  18;  Religious  Societies,  |  17. 

NATURALIZATION. 

See  Aliens. 

NAVIGABLE  WATERS. 

m.  RIPARIAN  AND  LITTORAL 
RIGHTS. 

§  39  (Me.)  The  remedy  of  one  whose  land, 
bordering  on  a  river,  has  been  damaged  by  an- 
other negligently  allowing  his  logs  to  jam  on 
piers  to  such  an  extent  as  to  cause  the  water 
to  overflow  the  land  and  deposit  thereon  logs 
and  debris  is,  under  Rev.  St.  c.  43,  §|  7,  8, 
for  forfeiting  the  logs  and  recovering  damages. 
— Howe  v.  Ashland  Lumber  Co.,  85  A.  160. 

A  lumber  company,  authorized  by  special  act 
to  erect  piers  and  booms  to  collect  and  sort  logs 
coming  down  a  river,  may,  in  the  exercise  of 
due  care,  use  its  piers  and  booms  for  all  prop: 
er  purposes,  without  liability  for  damages  in- 
cident to  or  consequent  on  the  result  of  such 
use. — Id. 

Where  the  negligence  of  a  lumber  company 
maintaining  piers  and  booms  for  the  sorting  of 
logs  floating  down  a  river  co-operated  with  an 
unusual  flood  in  causing  damage  to  adjacent 
land,  the  company  was  liable  for  the  damages 
sustained. — Id. 

Evidence  held  to  support  a  finding  "that  a 
lumber  company  maintaining,  as  authorized  by 
special  act,  piers  and  booms  for  the  collecting 
and  sorting  of  logs  floating  down  a  river  negli- 
gently allowed  an  accumulation  of  logs  and 
debris  on  the  piers.— Id. 

An  owner  of  land  bordering  on  a  river  may 
not  recover  for  damages  sustained  by  flowage 
of  his  land  by  proving  negligence  on  the  part 
of  a  lumber  company  maintaining  piers  and 
booms;  but  he  must  show  that  the  company 
should  have  anticipated  that  such  a  rainfall  as 
caused  the  damage  might  occur. — Id. 

In  an  action  against  a  lumber  company  main- 
taining piers  and  booms  for  the  collection  of 
logs  on  a  river,  for  damages  to  a  riparian  own- 
er by  an  overflow  of  his  land,  evidence  held  to 
show  that  the  rainfall  causing  the  overflow, 
with  the  aid  of  the  negligence  of  the  company, 
was  not  so  unprecedented  that  the  company 
was  not  required  to  anticipate  it — Id. 

NECESSITY. 

See  Contracts,  f  303. 


NEGLIGENCE 


See  Appeal  and  Error.  §|  1001,  1064;  Carrier? 
||  57;  286-347,   366,  3T      -      -  - 
Death:    Druggists,   I   9 
19 ;    Highways,   Vk  184,   213;    Landlord  u 


369 :   Charities,  J  a 
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Tenant,  II  162-169:  Master  and  Servant  H 
88-332;  Municipal  Corporations.  H  705.  706: 
Navigable  Waters,  I  39:  Physicians  and  Scr- 
geons,  ft  14-18;  Railroads,  H  274-R": 
Steam ;  Street  Railroads ;  Telegraphs  and  Tt- 
ephones ;  Trial,  H  143,  194,  251,  295,  294 

X.   ACTS  OR  OMISSIONS  CONSTITUT- 
ING NEGLIGENCE. 
(A)   Personal  Conduet  1m   General. 

f  I  (Conn.)  "Negligence"  is  the  failure  to  c» 
that  degree  of  care  for  the  protection  of  tout  - 
er  which  the  ordinarily  reasonably  careful  ui 
prudent  man  would  use  under  like  arcumstu-- 
es— Temple  v.  Gilbert,  85  A.  380. 

(C)   Condition  and  Use  of  Lui,  BnllclBjjs, 
and  Other  Struetnrea. 

S  31  (Pa.)  A  fireman,  injured  by  failure  ■•! 
the  occupant  of  a  building  to  keep  eW\r.  : 
gates  shut,  as  required  by  Act  April  25.  V.< 
(P.  L.  304),  can  recover  therefor  from  tst 
occupant. — Drake  v.  Fenton,  85  A.  14. 

IH.  CONTRIBUTORY  NEGLIGENCE 
(B)  Children  and  Others  Under  Dtaahllitr. 

|  85  (Conn.)  In  determining  the  question  <•! 
contributory  negligence  of  an  infant  who  wfc 
killed  by  a  street  car,  the  age  of  the  infant 
his  experience,  intelligence,  and  capacity  to  or 
derstand  and  avoid  the  danger  to  which  he  <i- 
posed  himself  must  all  be  considered.— Jollimm 
v.  Connecticut  Co.,  85  A.  373. 

IV.  ACTIONS. 

(B)  Evidence. 
f  122  (Conn.)  A  boy  of  11  yean  cannot  be 

presumed  incapable  of  contributory  nezlijren'f 
where  it  appeared  that  he  waa  a  bright  boj  1 1 
his  years,  and,  if  no  evidence  is  offered  up' 
this    subject,    judgment    must    go   against  it* 

Slaintiff.^Jollimore  v.  Connecticut  Co.,  S5  A 
To. 

i  134  (N.H.)  In  an  action  for  personal  in- 
juries to  a  brakeman,  hit  while  riding  on  u 
engine  by  an  express  truck  too  near  the  trad, 
evidence  held  to  warrant  a  finding  that  the  t~- 
cident  was  caused  by  the  negligence  of  one  F. 
who  was  in  charge  of  the  trucks. — Lockwood  t. 
American  Express  Co.,  85  A  783. 

In  a  negligence  case,  where  a  plaintiff  chirrs 
certain  acts  as  the  cause  of  an  accident,  be  a 
not  bound  to  exclude  all  other  possible  causes: 
but  it  is  sufficient  if  he  makes  it  appear  more 
probable  than  otherwise  that  the  fact  ins  ■> 
he  claimed. — Id. 

§  135  (N.H.)  In  an  action  for  personal  in- 
juries to  a  brakeman,  while  riding  on  the  rei- 
ning board  of  a  locomotive,  from  being  stnxt 
by  a  baggage  truck  of  defendant  express  com- 
pany too  near  the  track,  evidence  held  to  »*.- 
rant  a  finding  that  plaintiff  exercised  doe  care- 
Lockwood  v.  American  Express  Co*,  85  A.  7S3 

(C)  Trial,  Jnda-ment,  and  Review. 

f  136  (Me.)  Whether  a  person  waa  nejii|«t 
in  a  given  case  is  generally  a  question  fur  ti< 
jury,  and  it  is  always  so  when  the  facts  W 
in  dispute  or  are  to  be  determined  from  conflict- 
ing testimony,  and  also  when  intelligent  u& 
fair-minded  men  might  reasonably  differ  u  t» 
the  inferences  to  be  drawn  from  undisputed 
facta.— Blair  v.  Lewiston,  A.  &  W.  St  Bj-  S5 
A.  792. 

When  a  person  is  required  to  act  in  an  eaer; 
gency,  and  in  suddenly  impending:  persons. 
peril,  the  question  of  his  contributor/  negli- 
gence in  choosing  any  particular  one  of  the  i> 
ternatives  presented  u  for  the  jury. — Id. 
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1 136  (Fa.)  The  question  of  negligence  Is  for 
the  jury,  unless  the  standard  of  care  and  the 
standard  of  duty  are  defined  by  law,  and  are 
the  same  under  all  circumstances. — Thome  v. 
Philadelphia  Rapid  Transit  Co.,  85  A.  25. 

i  136  (Pa.)  In  an  action  by  a  woman  against 
a  contracting  company  for  injuries  sustained 
from  falling  into  an  unguarded  excavation  made 
by  defendant  in  a  private  alley,  evidence  held 
to  present  a  question  for  the  jury. — Call  v. 
Hallam  Const.  Co.,  85  A.  1126. 

i  138  (Pa.)  In  an  action  for  personal  injuries, 
instruction  held  not  erroneous  as  putting  on 
plaintiff  the  burden  to  show  freedom  from  con- 
tributory negligence.— Call  v.  Hallam  Const 
Co.,  85  A.  1126. 

1 139  (Me.)  In  action  for  negligently  desert- 
ing plaintiff  while  on  a  fishing  trip,  it  was 
proper  to  submit  the  question  to  the  jury 
whether,  if  plaintiff  left  the  fishing  grounds 
before  defendant  did,  this  relieved  defendant 
of  the  charge  of  negligence,  instead  of  charging. 
as  a  matter  of  law,  that  it  did  so  relieve  him. 
— Dyer  v.  Collins,  85  A.  1. 

NEGOTIABLE  INSTRUMENTS. 

See  Bills  and  Notes. 

NEWLY  DISCOVERED  EVIDENCE 

See  New  Trial,  {  168. 

NEWSPAPERS. 

See  Grand  Jury,  fg  26,  36 ;  Witnesses,  $  196. 

NEW  TRIAL 

See  Appeal  and  Error,  §§  270,  933,  977,  978. 

H.   GROUNDS. 

(B)   Misconduct     of     Parties,     Coansel,     or 
Witnesses. 

f  32  (Pa.)  A  new  trial  will  not  be  granted 
for  refusal  to  withdraw  a  juror  on  account  of 
improper  remarks  of  counsel,  where  the  court 
compelled  counsel  to  withdraw  his  statement, 
and  the  opposing  counsel  made  no  further  ob- 
jection, and  took  no  exception. — Krimmel  v. 
S.   R.  Moss  Cigar  Co.,  85  A.  154. 

(C)   Ruling;*   and    Instructions  at  Trial. 

§  40  (N.J.Sup.)  A  verdict  based  on  an  er- 
roneous rule  of  law  may  be  set  aside  on  rule 
to  show  cause,  though  no  exception  to  the  er- 
roneous instruction  was  taken  at  the  trial. — 
Clark  v.  Public  Service  R.  Co.,  85  A.  189. 

<D)   Disqualification    or   Misconduct    of    or 
Affecting:  Jury. 

S  44  (Pa.)  It  is  not  an  abuse  of  discretion 
to  refuse  a  new  trial  asked  for  on  the  ground 
of  intoxication  of  a  juror,  where  the  court 
finds,  from  depositions  offered  in  support  of 
the  motion,  that  the  juror  was  not  incapaci- 
tated from  an  intelligent  consideration  and 
disposition  of  the  case.— Call  v.  Hallam  Const. 
Co.,  85  A.  1126. 

<B")   Verdict  or  Findings  Contrary  to  Law 
or  Evidence. 

§69  (Me.)  Where  a  party  commits  willful 
perjury  or  knowingly  makes  use  of  false  testi- 
mony and  thereby  obtains  a  verdict,  the  court 
in  its  discretion  may  set  it  aside. — Hill  v.  Lib- 
bey.  85  A.  487. 

Where  the  successful  party,  contradicting  the 
stenographer's  report  of  former  testimony,  might 
have  believed  what  he  testified  to,  though  he 
was  mistaken  and  it  was  probable  that  the  jury 
wa«  not  materially  influenced  by  his  false  tes- 
timony, a  new  trial  should  not  be  granted  on 
the  ground  of  willful  perjury  obtaining  a  ver- 
dict.— Id. 


f  70  (Conn.)  The  trial  court  should'  not  set 
aside  a  verdict  where  there  is  some  evidence  to 
support  it— Seidler  v.  Burns,  85  A.  369. 

§ 70  (Conn.)  Where  the  evidence  in  a  negli- 
gence case  reasonably  sustained  the  verdict  for 
plaintiff,  and  there  was  no  indication  that  the 
jury  were  improperly  influenced,  a  new  trial 
was  properly  refused.— Temple  v.  Gilbert,  85 
A.  380. 

i  70  (Conn.)  The  trial  court  cannot  set  aside 
a  verdict  when  it  is  apparent  that  there  was 
some  evidence  upon  which  the  jury  might  have 
reasonably  reached  their  conclusion. — Stern  v. 
Max  Ripps  Co.,  85  A.  543. 

I  70  (Me.)  Where  the  evidence  reasonably  sup- 
ported plaintiff's  contention,  a  verdict  for  plain- 
tiff could  not  be  set  aside  on  motion  for  new 
trial  before  the  law  court,  though  defendant's 
liability  under  the  evidence  was  not  free  from 
doubt— Carleton  v.  Fletcher,  85  A.  395. 

1 71  (Del.)  Where  plaintiff's  evidence  alone 
showed  that  the  accident  was  due  to  defendant's 
negligence,  while  the  deceased  was  exercising 
due  care,  the  court  properly  refused  to  disturb 
a  verdict,  though  defendant's  evidence  conflict- 
ed therewith  and  was  of  a  more  positive  char- 
acter.—Philadelphia,  B.  &  W.  R.  Co.  v.  Gatta, 
85  A.  721. 

S  7 1  (Me.)  A  finding,  on  conflicting  evidence, 
that  plaintiff  fell  upon  a  part  of  defendant's 
wharf  set  apart  for  passenger  travel  held  not  so 
manifestly  wrong  as  to  require  it  to  be  set 
aside. — Rodick  v.  Maine  Cent.  R.  Co.,  85  A.  41. 

§  72  (Del.)  The  trial  court  will  not  disturb  a 
verdict,  as  against  the  evidence,  where  the  evi- 
dence, though  it  preponderates  against  it,  war- 
rants a  submission  of  the  issues  of  fact. — Phil- 
adelphia, B.  &  W.  R.  Co.  v.  Gatta,  85  A.  721. 

1 76  (Conn.)  A  new  trial  will  not  be  granted 
because  of  awarding  a  very  inconsiderable  and 
inconsequential  sum  in  excess  of  what  a  party 
was  entitled  to. — Mathews  v.  Livingston,  85  A. 
529. 

i  77  (Conn.)  The  trial  court  should  not  refuse 
to  set  aside  a  verdict,  the  manifest  injustice  of 
which  plainly  indicates  mistake,  prejudice,  cor- 
ruption, or  partiality.— Seidler  v.  Burns,  85  A. 
369. 

HI.  PROCEEDINGS  TO  PROCURE 
NEW   TRIAL. 

1 1 62  (Conn.)  The  court  may  grant  a  motion 
to  set  aside  a  verdict  unless  a  remittitur  of  a 
certain  amount  be  filed,  and,  on  such  amount 
being  remitted,  enter  judgment  for  the  balance. 
-Holcomb  Co.  v.  Clark,  85  A.  376. 

I  168  (Me.)  A  verdict  based  on  the  credibility 
of  witnesses  and  the  value  of  documentary  evi- 
dence will  not  be  disturbed  on  motion  in  the 
Supreme  Judicial  Court  for  a  new  trial,  where 
nothing  appears  inherently  contrary  to  the 
truth. — Robertson  v.  Burke  &  Warren,  85  A. 
295. 

{  1 68  (Vt.)  On  petition  for  a  new  trial,  it  was 
the  petitioner's  duty  to  call  the  court's  atten- 
tion to  the  missing  evidence  necessary  to  his 
recovery. — Willard  v.  Norcross,  85  A.  904. 

It  was  not  ground  for  a  new  trial,  in  an  ac- 
tion for  malpractice,  that  the  ruling  of  the  pre- 
siding judge  that  a  certain  physician  was  not 
qualified  to  testify  to  the  local  standard  of  treat- 
ment was  a  surprise  to  the  plaintiff,  especially 
where  it  appeared  that  plaintiff  had  ample 
time  to  call  other  witnesses  on  this  point. — Id. 

It  was  not  ground  for  a  new  trial  to  plaintiff, 
in  an  action  for  malpractice,  that  the  trial 
judge  expressed  an  erroneous  opinion  that  there 
was  evidence  tending  to  show  that  defendant's 
conduct  fell  below  the  local  standard. — Id. 

Under  the  rules  of  the  Supreme  Court,  a  peti- 
tion for  a  new  trial  should  have  been  supported 
by  the  affidavit  of  the  petitioner,  and  also  by 
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the  affidavit  of  all  the  attorneys  then  acting  for 
her.— Id. 

The  rale  of  the  Supreme  Court,  relative  to 
the  taking  of  testimony  to  be  used  on  a  motion 
for  a  new  trial,  contemplates  that  such  testi- 
mony shall  be  taken  upon  notice  to  the  peti- 
tionee, though  it  does  not  expressly  so  provide. 
—Id. 

Where  the  newly  discovered  evidence  relied  on 
by  plaintiff,  in  her  motion  for  a  new  trial,  is 
apparently  neither  newly  discovered  nor  suffi- 
cient to  change  the  result,  the  motion  will  be 
denied.— Id, 

NEXT  OF  KIN. 

See  Descent  and   Distribution. 

NOMINATION. 

See  Elections,  §  154. 

NON  OBSTANTE  VEREDICTO. 

See  Appeal  and  Error,  |  733 ;  Judgment,  |  190. 

NONRESIDENCE. 

See  Attachment,  f  47. 

NOTARIES. 

See  Bridges,  f  5. 

1 2  (N.  J.Ch.)  Under  section  22  of  the  Act  con- 
cerning conveyances  (2  Comp.  St.  1910,  p.  1542), 
where  an  officer  certifies  an  acknowledgment  up- 
on introduction  of  the  person  making  it  by  one 
with  whom  the  officer  is  acquainted,  though  he  is 
deceived,  his  action  is  blameless ;  but  where  a 
man  introduces  himself,  and  the  officer  takes 
the  acknowledgment,   he  should  be  deprived  of 

his  office,  or  otherwise  punished. — In  re  H 

C ,  Jr.,  85  A.  336. 

NOTES. 

See  Bills  and  Notes. 

NOTICE. 

See  Aliens;  Appeal  and  Error,  gg  422,  1053; 
Attorney  and  Client,  {  153 ;  Bills  and  Notes, 
g  396 ;  Carriers,  {  287 ;  Commerce,  I  61 ; 
Corporations,  §{  95,  298,  428 :  Divorce,  1  79 ; 
Eminent  Domain,  gg  180-182;  Evidence,  I 
185;  Intoxicating  Liquors,  g  104;  Landlord 
and  Tenant,  g  111  ■  Mechanics'  Liens,  g  122 ; 
Mortgages,  g  357 ;  Municipal  Corporations,  gg 
486,  511:  Prohibition,  g  5;  Receivers,  g  35: 
Sales,  g  234;  Schools  and  School  Districts,  § 
86;  Trespass,  g  20;  Wills,   g  269. 

g  6  (Me.)  Notice  sufficient  to  put  a  person  on 
inquiry  imposes  on  him  such  a  degree  of  dili- 
gence as  will  enable  him  to  ascertain  the  truth, 
and  in  failing  to  do  so  he  will  be  charged  with 
the  knowledge  he  ought  to  have  obtained  by  rea- 
sonable investigation. — Hudson  Structural  Steel 
Co.  v.  Smith  &  Rumery  Co.,  85  A.  384. 

NUISANCE. 

See  Criminal  Law,  g  991. 

I.  PRIVATE  NUISANCES. 

(A)  Nature  of  Injury,  and  Liability  There- 
for* 

g3  (R.I.)  The  carrying  on  of  a  business  in  a 
manner  to  create  noises  and  jarring  vibrations 
held  a  nuisance  for  which  suit  would  lie  in 
equity  to  recover  damages  for  interference  with 
the  enjoyment  of  property. — Blomen  v.  N.  Bars- 
tow  Co.,  85  A.  924. 

(C)  Abatement  and  Injunction. 

I  19  (R.I.)  Persons  residing  in  a  residence 
neighborhood  are  entitled  to  enjoin  a  nearby 
manufacturer  from  operating  drop  hammers  in 
such  manner  as  to  constitute  a  nuisance  by  pro- 


ducing disturbing  noises,  jarring,   etc— Bktma 
v.  N.  Barstow  Co.,  85  A.  924. 

133  (R.I.)  On  bills  for  injunction,  evidence 
held  to  sustain  findings  that  operation  of  divp 
hammers  by  a  manufacturer  disturbed  the  cue- 
fort  of  neighbors  through  producing  noises,  jar- 
ring, etc.— Blomen  v.  N.  Barstow  Co.,  bi  A. 
924. 

OATH. 

See  Officers,  g  36;  Pleading,  g  301. 

OBJECTIONS. 

See  Appeal  and  Error,  gg  204-233  ;  Deposition!. 
I  107;  Equity,  gg  42,  160,  178,  220;  TriC 
gg  85,  105. 

OBSTRUCTIONS. 

See  Easements,  g  69 ;  Highways,  f  157. 

OFFER. 

Of  proof,  see  Trial,  gg  45-48. 

OFFICERS. 

See  Account ;  Acknowledgment ;  Clerks  of 
Courts;  Constitutional  Law,  g  46;  Counties: 
Criminal  Law,  g  90:  Equity,  i  29;  Grand 
Jury,  g  7;  Health,  gg  3,  18,  24;  Indictment 
and  Information,  g  137;  Justices  of  ta* 
Peace;  Municipal  Corporations,  g{  49,  124- 
186;  Notaries;  Paupers,  g  5;  Quo  Warranto. 
g  3;  Receivers;  Registers  of  Deeds,  f  7: 
Schools  and  School  Districts,  g  97:  Sheriff* 
and  Constables;  States,  gg  51,  59;  Taxation, 
gg  317,  371%,  557,  561;  Towns,  gg  39,  S: 
Weights  and  Measures. 

I.  APPOINTMENT,    QUALTTICATIOM. 

AND  TENURE. 

(C)  Eltg-lbillty    and    dmaliaeattoa. 

g  36  (Md.)  Members  of  a  horse  racing  cud- 
mission  appointed  under  Acts  1912,  c  132,  t» 
regulate  horse  racing  in  H.  county,  heU  mi 
appointed  to  an  office  of  profit  or  trust  and 
were  not  required  to  take  the  oath  of  oftVt. 
either  pursuant  to  Const  art  1,  1  6,  or  Code 
1904,  art  70,  g  10.— Clark  v.  Harford  Agricr 
tural  &  Breeders'  Ass'n,  85  A  503. 

(G)  Resignation,  Suspension,  or  ResMval 

g  69  (NJ.Sup.)  In  the  absence  of  local  ordi- 
nance or  by-law,  no  person  can  be  an  exempt 
fireman  of  the  Dover  Fire  Department  unless 
it  is  provided  for  by  statute. — Bowlby  v.  Boird 
of  Chosen  Freeholders  of  Morris  County,  S5  i 
229 

P".  L.  1889,  p.  19,  g  14,  as  amended  by  P.  L 
1890,  p.  44  (2  Gen.  St  1895,  p.  1513,  g  In- 
fixing the  period  of  service  entitling  one  to  De- 
come  an  exempt  fireman,  at  seven  years.  i> 
restricted  to  the  object  of  the  act  stated  in  its 
title  to  provide  for  the  incorporation  of  asso- 
ciations of  exempt  firemen,  as  supplemented  bi- 
section 6,  providing  for  a  fund  for  the  relief, 
support  or  burial  of  members,  their  widow 
and  orphans. — Id. 

The  character  of  exempt  firemen  established 
by  P.  L.  1889,  p.  19,  I  14.  as  amended  by  P.  L 
1890,  p.  44  (2  Gen.  St  1895,  p.  1513,  g  !&■■ 
has  no  other  force  than  the  fixing  of  qualifica- 
tions for  membership  in  associations  formed 
under  the  act,  and  cannot  be  relied  on  to  brinf 
a  person  within  P.  L  1911,  p.  444,  relating  to 
removal  from  office. — Id. 


m.  RIGHT 


S,  POWERS,  D 
UABSUTXEB. 


DUTIES,  AJiD 


g  104  (N.J.)  The  validity  of  an  officer's  act 
does  not  depend  upon  the  perfectness  of  his 
title,  but  it  1b  enough  that  his  title  be  coloraWe. 
—State  v.  Zeller,  85  A.  237. 

g  1 14  (N.J.Sup.)  The  members  of  a  public 
board  acting  in  performance  of  a  public  dutj 
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are  not  personally  liable  for  acts  done'  in  good 
faith.— Johnson  v.  Marsh,  86  A.  761. 

OPINION  EVIDENCE 

See  Evidence,  if  471-555. 

OPTIONS. 

See  Specific  Performance,  ||  57,  87. 

ORDER  OF  PROOF. 

See  Trial,  §5  59,  60. 

ORDERS. 

See   Appeal   and   Error;   Attachment,   |  142; 
Railroads,  {  9. 

ORDINANCES. 

See  Municipal  Corporations,  f  115. 

OWNERSHIP. 

See  Evidence,  |  158;  Property,  |  9. 

PARENT  AND  CHILD. 

See  Adoption ;  Bastards ;  Divorce,  {  284 ;  Guard- 
ian and  Ward ;  Habeas  Corpus. 

PAROL  EVIDENCE. 

See  Evidence,  §§  429-448. 

PARTIES. 

See  Bankruptcy.!  299:  Contracts,  «  187-  Equi- 
~i  97,  117;  Husband  and  Wife,  §  330; 
[lord  and  Tenant,  1  142 ;  Partition,  §  49 ; 


ty,  SI  97,  117;  Husband  and  Wife,  §  330 
Landlord  and  Tenant,  1  142 ;  Partition,  §  49 
Pleading,  I  341 ;  Specific  Performance,  §§  106, 


126. 


n.   DEFENDANTS. 


(B)  Joinder. 

§  25  (Conn.)  An  action  in  replevin  against 
two  persons  for  goods  in  possession  of  each,  in 
which  the  other  has  no  interest,  presents  a 
case  of  misjoinder  of  parties. — Patchin  v.  Bo- 
well.  85  A.  511. 

III.  NEW  PARTIES  AND  CHANGE  OF 
PARTIES. 

1 40  (Pa.)  Where  one  who  has  exercised  an 
option  to  purchase  land  sues  for  specific  per- 
formance, his  assignees  may  be  permitted  to  in- 
tervene as  parties  plaintiff. — Schaeffer  v.  Her- 
man, 85  A.  94. 

V.   DEFECTS,  OBJECTIONS,  AND 
AMENDMENT. 

§  76  (Conn.)  Under  Gen.  St.  1902,  f  609, 
where  defendants  merely  denied  an  allegation 
that  plaintiffs  accepted  a  trust,  they  were  only 
entitled  to  attack  their  standing  as  trustees 
because  of  such  a  failure. — Goodsell  v.  McElroy 
Bros.  Co.,  85  A.  509. 

PARTITION. 

See  Appeal  and  Error,  f  78. 

IL   ACTIONS   FOR  PARTITION. 
(A)  Right  of  Action  and  Defense*. 

f  17  (Del.Ch.)  An  intervention  proceeding  for 
the  partition  of  real  estate  of  their  ancestor 
raising  a  question  of  law  upon  undisputed  facts 
will  not  be  stayed  .until  the  dispute  as  to  the 
title  is  adjudicated  elsewhere.— In  re  Cochran's 
Estate,  85  A.  1070. 

(B)  Proceeding:,    and   Relief. 

f  49  (Del.Ch.)  In  a  proceeding  by  devisees  to 
partition  real  estate  of  a  decedent,  an  interven- 
tion by  heirs  of  the  deceased  claiming  an  in- 
terest therein,  and  raising  a  purely  legal  ques- 


tion on  undisputed  facts,  may  be  allowed,  and 
their  claims  therein  adjudicated. — In  re  Coch- 
ran's Estate.  85  A.  1070. 

§63  (Pa.)  A  finding  in  a  partition  suit  that 
a  married  woman  had  sold  her  interest  to  a 
cotenant  held  not  sustained  by  the  evidence- 
Lincoln  v.  Wakefield,  85  A.  133. 

§  86  (Pa.)  An  adjustment  of  rents  between 
tenants  in  common  must  take  place  aa  of  the 
date  of  the  final  partition  or  distribution  of 
the  proceeds  of  the  sale  of  property,  under 
Act  June  24,  1895  (P.  L.  237).— Lincoln  v. 
Wakefield,  85  A.  133. 

Adjustment  of  rents  between  tenants  in  com- 
mon in  partition  must  be  heard  before  the 
trial  court,  unless  the  parties  agreed  that  the 
master  in  partition  should  act  as  referee  there- 
for.—Id. 

§94  (R.I.)  Complainants  in  partition  in  ap- 
pealing from  an  award  of  owelty  cannot  com- 
plain because  the  commissioners  refused  to  tes- 
tify in  support  of  their  report,  since  the  report 
is  not  conclusive!  and  could  be  overcome  by  oth- 
er evidence  showing  unfairness  or  inequality  of 
the  award.— Kenyon  v.  Kenyon,  85  A.  986. 

PARTNERSHIP. 

IV.  RIGHTS  AND  LIABILITIES  AS 
TO  THIRD  PERSONS. 

(A)  Representation    of   Firm   by    Partner. 

J  139  (N.J.)  One  of  the  members  of  a  firm 
held  authorized  to  bind  the  firm  by  a  contract 
with  a  corporation  for  certain  alterations  in  the 
building  in  which  the  firm  proposed  to  transact 
its  business.— William  L.  Blancbard  Co.  ▼. 
Hilton,  85  A.  456. 

§  146  (N.J. Sup.)  A  partner  with  others,  in 
the  building  of  two  houses,  is  not  liable  on  a 
note  in  the  firm  name  given  by  another  partner 
four  years  after  completion  of  the  bouses,  in  the 
absence  of  proof  that  it  was  customary  for  a 
firm  in  that  business  to  give  negotiable  notes, 
and  that  the  authority  of  one  partner  continued 
after  the  object  of  the  partnership  was  accom- 
plished.—Harris  v.  Heilig,  85  A.  1023. 

PARTY  WALLS. 

See  Pleading,  §  144. 

I  10  (Del. Super.)  In  an  action  under  Wilming- 
ton City  Charter,  §  131,  for  compensation  for  use 
of  party  walls,  pleas  invoking  an  interpretation 
of  such  statute  from  usage  and  understanding  of 
it  were  not  demurrable,  though  such  method  of 
interpretation  could  not  be  implied  until  the 
facts  were  proven;  they  being  sufficient  to  ap- 

f>rise  plaintiff  of  the  defense.— Pfrommer  ▼.  Tay- 
or,  85  A.  760. 

PASSENGERS. 

See  Carriers,  §§  286-383. 

PASSIVE  TRUST. 

See  Trusts,  §  136. 

PAUPERS. 

IX  POOR-LAW  DISTRICTS  AND  OF- 
FICERS. 

§5  (Pa.)  The  terms  of  office  of  overseers  of 
the  poor,  elected  at  the  February  election,  1910, 
expired,  under  the  constitutional  amendment  of 
1909,  the  first  Monday  of  December,  1911,  and 
were  not  extended  by  Act  June  19,  1911  (P.  L. 
1052),  changing  the  term  of  overseers  from  two 
to  four  years.— Commonwealth  v.  Bailey,  85  A. 
876. 

PAYMENT. 

See  Accord  and  Satisfaction ;  Appeal  and   Er- 
ror, §§  171,  1057,  1058;  Estoppel,  §  78;  U- 
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censes,  {  34;  Mechanics'  Liens,  |  240;  Prin- 
cipal and  Surety,  §  108 ;  Release,  g  29 ;  Sales, 
Sg  196,  202 ;  Schools  and  School  Districts,  g 
86;  Specific  Performance,  {  97;  Subrogation; 
Tender. 

IX  APPLICATION. 

{36  (Conn.)  The  law  governing  the  applica- 
tion of  payments  is  the  same  whether  the  pay- 
ments are  made  on  an  ordinary  running  mer- 
cantile account,  or  on  an  account  made  up  of  as 
many  independent  causes  of  action  as  there  are 
bills  of  goods  sold. — American  Woolen  Co.  v. 
Maaget,  85  A.  583. 

The  application  of  payment  to  one  of  two  or 
more  debts  or  items  of  account  may  be  by  ex- 
press designation  or  the  intention  to  apply  may 
be  inferred  from  the  circumstances  of  the  pay- 
ment— Id. 

§  38  (Conn.)  The  application  of  payments  by 
a  buyer  is  governed  by  the  law  of  the  state 
where  the  payment  is  made. — American  Woolen 
Co.  v.  Maaget,  85  A.  583. 

1 39  (Conn.)  Ordinarily,  a  debtor  may  direct 
at  the  time  of  payment  to  which  one  of  two  or 
more  debts  or  items  of  account  a  payment  shall 
be  applied,  and,  where  he  fails  to  do  so,  the 
creditor  may  make  the  application. — American 
Woolen  Co.  v.  Maaget,  85  A.  583. 

A  creditor  who  has  the  right  to  apply  pay- 
ments to  one  of  two  or  more  debts  or  items  of 
account  must  make  the  application  before  suit 
— Id. 

Where  the  tight  of  a  creditor  to  apply  a  pay- 
ment to  one  or  two  or  more  debts  or  items  of 
account  is  lost  before  he  sues,  the  commence- 
ment of  the  suit  does  not  evidence  an  intention 
to  apply  the  payments  to  the  debts  or  items  of 
the  account  other  than  those  sued  on. — Id. 

1 43  (Conn.)  In  the  absence  of  application  by 
debtor  or  creditor  of  a  payment  to  one  of  two 
or  more  debts  or  items  of  account,  the  court 
will  make  it  according  to  the  justice  of  the 
case  best  promoted  by  carrying  out  the  inten- 
tion of  the  parties,  whether  express  or  implied. 
— American  Woolen  Co.  v.  Maaget,  85  A.  583. 

Where  an  account  on  the  debit  side  consisted 
of  continuous  charges  for  various  bills  of  goods 
sold  on  different  dates  with  entries  of  the  sev- 
eral different  dates  when  the  same  became  due, 
and  on  the  credit  side  appeared  entries  for 
goods  returned,  and  cash  payments  entered  as 
cash  on  account,  the  account  was  an  ordinary 
mercantile  account— Id. 

In  the  absence  of  evidence  to  the  contrary, 
the  law  presumes  that  the  entry  of  payments 
generally  as  credits  on  open  running  merchants' 
account  indicates  the  intention  of  the  creditor  to 
apply  the  payments  to  the  earliest  items  of  the 
account,  and  where  the  creditor  credited  pay- 
ments generally  on  the  account  without  showing 
any  application  to  the  later  items,  and  on  the 
bankruptcy  of  the  debtor  filed  proof  of  the  en- 
tire account,  the  payments  must  be  applied  to 
the  earliest  items. — Id. 

Payments  made  after  the  commencement  of  an 
action  aided  by  attachment  will  not  be  credited 
on  the  items  of  the  account  sued  on,  though  they 
are  the  earliest  items  of  the  account — Id. 

PEDDLERS. 

See  Hawkers  and  Peddlers. 

PENALTIES. 

See  Constitutional  Law,  g  55;  Pleading,  g  246. 

I.  NATURE  AND  GROUNDS,  AND  EX- 
TENT  OF   LIABILITY. 

{7  (N.H.)  Under  the  direct  provisions  of 
Laws  1899,  c.  31,  a  private  action  for  a  penalty 
is  abolished,  and  no  private  action  can  be 
brought  under  Pub.  St.  1901,  c.  57,  g  16.— Bart- 
lett  v.  Mansfield,  85  A.  756. 


PERJURY. 

n.  PROSECUTION  AND  PUNX 

g  25  (N.J.Sup.)  An  indictment  for  perjarj. 
alleging  that  the  grand  inquest  was  Investim- 
ing  the  misconduct  of  excise  commissioners  >e 
application  for  licenses  and  that  defend  v 
falsely  testified  that  the  applicant  while  h".  ■ 
ing  a  license  continually  opened  his  taV-z 
before  5  o'clock  in  the  morning,  will  not  b» 
quashed  on  the  ground  that  the  testimony  wu 
not  material.— State  v.  Sweeten,  85  A.  311. 

PERPETUITIES. 

g  9  (Pa.)  While  a  limitation  violating  the  n> 

against  perpetuities  is  wholly  void,  a  proviso 
for  accumulation  contrary  to  the  statute  is  tv  : 
only  for  the  excess.— In  re  Leisenrinff's  Eattu. 
85  A.  80. 

PERSONAL  INJURIES. 

See  Agriculture:  Appeal  and  Error,  if  1001 
1064,  1068;  Carriers,  |f  286-347,  366.  >* 
Charities,  g  45;  Courts,  g  489;  Damage*,  v- 
38,  100.  132,  208,  216;  Highways,  g  -1- 
Railroads,  gg  274-350:  Release,  gg  16.  17. 
57:  Steam;  Street  Railroads;  Trial,  gg  lit 
203,  251,  252,  260. 

PETITION. 

See  Elections,  gg  271,  278;  Exceptions.  B01  of 
g  55;  Schools  and  School  Districts,  g  37; 
Wills,   g  365. 

PHOTOGRAPHS. 

See  Evidence,  gg  359,  380,  382. 

PHYSICIANS  AND  SURGEONS. 

See  Appeal  and  Error,  g_  712 ;  Evidence,  gg  506, 
538,  555;  New  Trial,  i  168. 

g6  (R.I.)  One  not  a  licensed  physician.  iri» 
held  himself  out  as  a  chiropractor,  able  to  ctp; 
practically  any  disease  without  the  use  of 
drugs,  based  on  a  thorough  knowledge  of  UV 
nervous  system,  is  guilty  of  a  violation  of  Geo. 
Laws  1909,  c.  193,  g  8,  making  it  a  misdemw>- 
or  for  any  one  not  a  licensed  physician  to  prac- 
tice medicine.— S warts  v.  Siveny,  85  A.  3X. 

An  information  charging  that  accused,  though 
not  a  licensed  physician,  held  himself  oat  u  » 
medical  practitioner,  able  to  cure,  alleviate,  sod 
prevent  disease,  held  sufficiently  definite.— Id 

In  a  prosecution  for  practicing  medicine  with- 
out a  license,  brought  on  the  complaint  of  :a» 
secretary  of  the  board  of  health,  evidence  at  to 
the  secretary's  reason  for  making  the  complaint 
is  inadmissible. — Id. 

Evidence  as  to  the  cures  effected  by  accwi 
charged  with  practicing  medicine  without  a  li- 
cense, is  inadmissible. — Id. 

In  a  prosecution  for  practicing  medicine  with- 
out a  license,  where  accused  claimed  to  be  » 
chiropractor,  books  and  pamphlets  descriptin 
of  his  treatment  were  admissible. — Id. 

Where  a  chiropractor  was  prosecuted  f« 
practicing  medicine  without  a  license,  d» 
question  for  the  jury  is  whether  accused  *u 
guilty  of  practicing  medicine  or  surgery  witi' 
out  a  license,  and  not  whether  the  chiropractic 
science  is  the  practice  of  medicine.— Id. 

g  14  (Vt)  To  warrant  a  recovery  for  mal- 
practice, the  plaintiff  must  prove  that  the  de- 
fendant in  his  treatment  did  not  exercise  u> 
cure  and  skill  then  had  and  exercised  by  phja- 
clans  and  surgeons  in  the  treatment  of  lib 
ruses  in  the  same  general  neighborhood. — Wil- 
lard  v.  Norcross,  85  A.  904. 

A  physician  is  not  responsible  for  injnrioaf 
treatment,  where  he  exercises  the  requisite  can 
and  skill. — Id. 
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Whether  a  physician,  in  failing  to  distinguish 
i  Colle's  fracture  from  a  sprain,  exercised  a 
i  roper  skill  and  care  must  be  determined  from 
lie  conditions  existing  at  the  time  of  the  treat- 
nent,  and  not  from  conditions  subsequently 
leveloping. — Id. 

§  15  (Vt)  Where  a  physician  in  the  exercise 
>f  proper  skill  and  care  makes  a  mistake  in  his 
liagnosis,  and  treats  the  injury  properly  ac- 
■ording  to  this  diagnosis,  he  is  not  liable  for 
nalpractice.— Willard  v.  Norcross,  85  A.  904. 

Where  a  physician  determines  a  Colle's  frac- 
rure  to  be  merely  a  sprain,  and  in  the  exercise 
>f  proper  skill  and  care,  either  in  original  di- 
ignosis  or  during  treatment,  he  would  have  dis- 
wvered  the  true  nature  of  the  injury,  his  fail- 
ng  to  make  such  discovery  is  actionable  negli- 
;ence. — Id. 

§  16  (Vt)  That  the  final  result  of  a  physi- 
:ian's  treatment  of  an  injured  wrist  is  as  good 
is  can  be  expected  by  the  most  skillful  treat- 
ment is  not  conclusive  upon  the  question  of  the 
jhvsician's  liability  for  negligent  treatment— 
Willard  v.  Norcross,  85  A.  904. 

|  18  (Pa.)  In  an  action  against  a  dentist  to 
■ecover  for  physical  injuries,  plaintiff  alleging 
:hat  defendant  in  extracting  a  tooth  had  frac- 
:ured  her  jaw,  and  introduced  by  unclean  in- 
struments poisonous  germs,  a  nonsuit  held 
properly  entered. — Friend  v.  Kramer,  85  A.  12. 

I  18  (Vt.)  Evidence  held  insufficient  to  show 
nalpractice  in  defendant's  treatment  of  Colle's 
fractures  of  plaintiff's  wrists.— Willard  v.  Nor- 
:ross,  85  A.  904. 

Where  defendant  tried  the  case,  and  the  court 
Instructed  on  the  theory  that  the  local  stand- 
ard would  determine  the  defendant's  liability 
for  malpractice,  there  was  no  broadening  of  the 
issue  to  the  standard  of  good  surgery  generally, 
so  as  to  authorize  consideration  of  evidence  as 
to  good  surgery,  aside  from  locality,  given  by 
physicians  incompetent  to  testify  to  the  local 
standard. — Id. 

PLEADING. 

lee  Appeal  and  Error,  Sg  78,  231,  232,  274; 
Appearance;  Banks  and  Banking,  §  77:  Bills 
and  Notes,  I  489 ;  Cancellation  of  Instru- 
ments; Conspiracy,  f  18;  Divorce,  I  99;  Emi- 
nent Domain,  f  191 ;  Equity,  If  117,  160-302, 
373  ;  Fraud,  g  41 ;  Highways,  g  184 ;  Husband 
and  Wife,  g  332;  Infants,  g  92;  Insurance,  { 
815:  Judgment,  |  102;  Limitation  of  Actions. 
5  127;  Mechanics'  Liens,  g  272;  Municipal 
Corporations,  fl  706.  816;  Party  Walls,  g  10; 
Prohibition,  jt  25;  Trespass,  g  43;  Trial,  gg 
250-252;  Vendor  and  Purchaser,  g  349. 

X.  FORM  AND  ALLEGATIONS  IN 
GENERAL. 

|  18  (Vt)  Declaration  alleging  breach  of 
contract  to  pay  an  assessment  upon  lands  pur- 
chased by  defendant,  "provided  it  was  sus- 
ained  by  the  court,"  held  not  objectionable  for 
uncertainty. — Thorworth  v.  Blanchard,  85  A.  6. 

S  34  (N.J.Sup.)  The  rule  that  a  pleading  is 
:o  be  construed  most  strongly  against  the 
jleader  is  not  abolished  by  the  Practice  Act  (P. 
[j.  1912,  p.  377),  especially  in  view  of  schedule 
i,  rule  25.— Murphy  v.  Patten,  85  A.  56. 

g  34  (Vt.)  Where  the  allegation  in  a  declara- 
ion  as  to  the  time  defendant  agreed  to  pay 
in  assessment  on  land  purchased  by  him  was 
tncertain,  it  would  be  construed  to  refer  to  a 
late  most  favorable  to  defendant— Thorworth  ▼. 
Manehard,  85  A.   6. 

S  35  (Vt.)  Allegation,  in  action  for  breach  of 
i  contract  to  pay  an  assessment  on  lands,  that 
inch  assessment  was  entered  on  the  tax  rec- 
>rds  and  thereby  became  a  lien  on  the  land. 
icld  superfluous,  so  that  it  could  be  rejected. — 
Thorworth  v.  Blanchard,  85  A.  6. 


XX.  DECLARATION,    COMPLAINT,  PE- 
TITION, OR  STATEMENT. 

J  51  (Del.)  A  declaration  may  contain  any 
number  of  counts  providing  it  does  not  violate 
the  rule  against  vexatious  pleading,  and  each 
count  presents  a  separate  and  distinct  cause  of 
action  appropriate  to  the  form  of  action  plead- 
ed.—Philadelphia,  B.  &  W.  K.  Co.  v.  Gatta,  85 
A.   721. 

g  58  (Vt)  Only  traversable  facts  need  be  laid 
with  time  and  place ;  and  in  an  action  for 
breach  of  a  contract  to  pay  an  assessment  on 
land  purchased  by  defendant,  a  former  assess- 
ment, which  defendant  undertook  to  pay,  but 
which  was  vacated,  is  such  matter  of  induce- 
ment »nd  hence  not  required  to  be  laid  with 
time  and  place. — Thorworth  v.  Blanchard,  85 
A.a 

A  declaration  alleging  breach  of  a  contract  to 
pay  an  assessment  need  not  allege  with  par- 
ticularity the  nature  of  the  proceeding  in 
which  the  assessment  was  made,  that  being 
matter  of  inducement — Id. 

g  67  (Del.Super.)  Declaration  in  a  pedestrian's 
action  for  injuries  from  being  struck  by  an  au- 
tomobile driven  on  the  left-hand  side  of  a  pub- 
lic road  held  not  demurrable  for  failure  to  al- 
lege that  the  presence  of  the  automobile  on  the 
wrong  side  was  not  due  to  circumstances  con- 
sistent with  proper  caution  by  defendant's  driv- 
er.—Grier  v.  Samuel,  85  A.  759. 

III.   PLEA  OR  ANSWER,  CROSS-COM- 
PLAINT. AND  AFFIDAVIT 
OF   DEFENSE. 
(A)  Defenses  In  General. 

g  94  (Del.)  The  defendant  must  make  sepa- 
rate answer  to  each  count,  where  the  declara- 
tion contains  several  proper  counts. — Philadel- 
phia, B.  &  W.  B.  Co.  t.  Gatta,  86  A.  72L 

(C)  T»t«i..  or  Dentals  and  Admissions. 

g  125  (Vt)  Matter  of  inducement  ia  not  trav- 
ersable, unless  essential  to  make  out  the  case. 
— Thorworth  v.  Blanchard,  85  A  ft. 

'B)   Set-Off,  Counterclaim,  and  Cross-Com- 
plaint. 

g  144  (Del.Super.)  Plea  of  set-off,  in  an  ac- 
tion for  compensation  for  the  use  of  a  party 
wall,  brought  under  Wilmington  City  Charter, 
g  131,  providing  for  such  compensation,  held 
demurrable,  in  that  it  embodied  plural  defens- 
es and  lacked  particularity.— Pfrommer  v.  Tay- 
lor, 85  A.  760. 

Superior  Court  rule  8,  g  4,  providing  that  a 
plea  of  set-off  shall,  if  required,  be  drawn  out 
and  shall  state  matters  of  set-off  with  reasona- 
ble certainty,  means  that  a  set-off  may  be  plead- 
ed by  a  memorandum  plea,  which,  when  requir- 
ed, shall  be  drawn  out  and  state  the  matters 
of  set-off  sufficiently  and  with  all  the  certainty 
of  a  bill  of  particulars.— Id. 

V.  DEMURRER  OR  EXCEPTION. 

g  199  (Vt.)  That  specifications  exceed  the 
amount  of  the  ad  damnum  in  the  writ  is  not 
ground  for  ignoring  the  rule  requiring  demurrer 
to  be  filed  within  10  days  after  the  filing  of 
specifications. — Boville  v.  Dalton  Paper  Mills, 
85  A.  623. 

§217  (N.J.Sup.)  On  demurrer  to  replication 
to  a  plea,  where  examination  shows  that  the 
latter  is  bad  for  duplicity,  judgment  will  go 
against  defendant  though  the  replication  be 
bad. — Horwita  v.  American  Surety  Co.  of  New 
York,  85  A  219. 

§217  (N.J.Sup.)  On  demurrer,  the  court  will, 
notwithstanding  the  defect  in  the  pleading  de- 
murred to,  give  judgment  against  the  party 
whose  pleading  was  first  defective  in  substance. 
—Board  of  Education  of  City  of  Millville  v. 
Empire  State  Surety  Co.  of  New  York,  85  A. 
I  223 
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VI.  AMENDED  AND  SUPPLEMENTAL 
PLEADINGS  AND  REPLEADER. 

§  236  (Del.)  Under  Const  1897,  art  4,  5  24, 
and  Rev.  Code  1852,  c.  112,  §  11,  authorizing 
the  superior  court  to  allow  amendments,  the 
court  in  its  discretion  may  allow  an  amendment 
at  any  time  before  judgment,  regardless  of 
whether  the  statute  of  limitations  would  have 
run  against  the  cause  stated  in  the  amendment, 
if  made  the  subject  of  a  separate  action. — Phila- 
delphia, B.  &  W.  R.  Co.  v.  Catta,  85  A.  721. 

{  246  (Conn.)  A  cause  of  action  for  the  breach 
of  a  penal  bond,  founded  on  a  condition,  could 
not  be  inserted  in  a  complaint  under  the  com- 
mon counts  as  an  amendment,  under  (Jen.  St 
1902,  {  027.— Gallup  v.  Thomas  B.  Jeffery  Co., 
85  A.  374. 

i  251  (Conn.)  A  proposed  amendment  not  af- 
fecting the  sufficiency  of  a  complaint  to  which 
a  demurrer  had  been  sustained  held  properly  de- 
nied.— Katsch  v.  City  of  New  Haven,  85  A. 
523. 

VII.  SIGNATURE  AND  VERIFICATION. 

{  301  (Del.Super.)  Under  Act  April  6,  1905,  a 
deputy  prothonotary  may  administer  the  oath 
to  the  affiant  in  an  affidavit  of  demand,  as  a 
ministerial  act  and  within  the  authority  of  bis 
office.— First  Nat  Bank  v.  Collins,  85  A.  412. 

IX.   BILL  OF  PARTICULARS  AND 
COPY  OF  ACCOUNT. 

1 324  (Vt.)  Specifications  are  not  a  nullity 
because  the  items  thereof  exceed  the  amount  of 
the  ad  damnum  in  the  writ— Bbville  v.  Dalton 
Paper  Mills.  85  A.  623. 

XI.  MOTIONS. 

§341  (NJ.Sup.)  Under  Practice  Act  (P.  L. 
1912,  p.  377)  schedule  A,  rules  26,  27,  a  motion 
on  the  ground  of  misjoinder  of  parties  and  caus- 
es, although  designated  a  motion  to  strike  out 
the  complaint,  may  be  treated  as  an  objection 
covered  by  rule  27.— Murphy  v.  Patten,  85  A. 
50. 

{362  (N.J.Sup.)  Under  the  Practice  Act  (P. 
L.  1912,  p.  377)  schedule  A,  rale  14,  snbd.  "f," 
and  rule  15,  an  objection  to  a  complaint  for 
misjoinder  of  causes  of  action  must  be  determin- 
ed solely  on  the  allegations  of  the  complaint. — 
Murphy  v.  Patten,  85  A.  56. 

{  369  (N.  J.  Sup.)  Where  causes  against  a  de- 
fendant and  other  causes  against  such  defendant 
and  another  were  joined,  plaintiff  held  entitled 
to  elect  whether  he  would  amend  to  show  the 
propriety  of  such  joinder,  or  discontinue  as  to 
the  second  defendant.— Murphy  v.  Patten,  85 
A.  56. 

{369  (Pa.)  Where  a  statement  of  claim  sets 
out  two  causes  of  action,  and  defendant  fails 
to  demur,  but  pleads  generally,  it  cannot  there- 
after compel  plaintiff  to  elect— Walnut  Coal 
Co.  t.  Pennsylvania  R.  Co.,  85  A.  440. 

XII.   ISSUES,  PROOF,  AND  VARIANCE. 

{  388  (Conn.)  A  variance,  in  order  to  be  avail- 
able, must  be  a  disagreement  between  the  alle- 
gation and  proof  with  reference  to  a  matter 
essential  to  the  charge  or  claim  sued  on. — Ma- 
guire  t.  Kiesel,  85  A.  689. 

XHL  DEFECTS   AND   OBJECTIONS, 
WAIVER,  AND  AIDER  BY  VER- 
DICT OR  JUDGMENT. 

Ji406  (Vt.)  Defendant  cannot  go  to  trial, 
thout  having  demurred  to  the  declaration, 
and  defeat  the  result  of  the  trial  for  a  defect  of 
the  declaration  insufficient  to  sustain  a  motion 
in  arrest— Boville  v.  Dalton  Paper  Mills,  85  A. 
623. 

PLEDGES. 

See    Municipal   Corporations,   |  902;   Sales,    g 
209. 


POLICE  POWER. 

See  Constitutional  Law,  {  81 ;  Food ;  Theater 
and  Shows. 

POLICY. 

See   Insurance 

POLLUTION. 

See  Waters  and  Water  Courses,  ff  67-76. 

POSSESSION. 

See  Adverse  Possession;  Chattel  Mortzaz*.  t 
159,  187;  Ejectment,  H  0,  9;  Equity,  i  V 
Fraudulent  Conveyances,  §  147:  Proper  i.  . 
9;  Quieting  Title,  J  52:  Replevin,  H  6,'u 
Trespass,   f  20. 

POWERS. 

See  Principal  and  Agent,  {  37. 

PRACTICE 

See  Courts;  Criminal  Law;  Trial. 
For  practice  in  particular  actions  and  procee'- 
ings,  see  the  various  specific  topics. 

PREFERENCES. 

See  Corporations,   {  563. 

PREJUDICE. 

See  Appeal  and  Error,  {{  1048-1071 ;  Crinus.' 
Law,  {{  1170^-1172. 

PRELIMINARY  INJUNCTION. 

See  Injunction,  j|  135-176. 

PRESCRIPTION. 

See  Adverse  Possession;  Druggists,  {  i 
Limitation  of  Actions. 

PRESUMPTIONS. 

See  Appeal  and  Error,  {{  926-934:  Crimii- 
Law,  |  308;  Evidence,  {{  80,  87. 

PRICE. 

See  Executors  and  Administrators,  {  380. 

PRINCIPAL  AND  AGENT. 

See  Appeal  and  Error,  {  1050:  Attorney  ani 
Client;  Bankruptcy,  {  426;  Brokers:  Our.- 
ties,  |  45;  Corporations,  H  89,  152,  29S-.111. 
398-428,  645;  Counties;  Customs  and  I- 
ages;  Evidence,  {{  121,  258,  271;  Exeoot  rv 
and  Administrators,  {  52 ;  Insurance,  |  Si 

I.  THE   RELATION. 
(A)  Creation   ud  Bxlateaee. 

{23  (Vt)  Acts  and  sayings  of  an  alteH 
agent  are  not  sufficient  to  show  his  agencj.- 
Livingstone  Mfg.  Co.  v.  Rizxi  Bros.,  85  A  91i 

(B)  Termlnatioa. 
{37  (N.H.)  Where  defendants  joined  in  • 
power  of  attorney  on  the  erroneous  belief  tbit 
plaintiffs  were  entitled  to  share  in  the  dwtriM- 
tion  of  an  intestate's  estate,  defendants.  ■■' 
ascertaining  their  mistake,  were  entitled  ' ' 
rescind  on  reimbursing  plaintiffs  for  what  >i-- 
had  expended  on  the  faith  of  the  power.— Hetc 
v.  Healy,  85  A.  156. 

m.  RIGHTS  AND  LIABILITIES  AS  TO 
THIRD  PERSONS. 
(A)    Powers  of  Aareat. 

Ji  1 19  (NX)  One  who  seeks  to  charge  an«ti-- 
th  the  act  of  an  agent  must  prove  that  i°- 
agent  acted  within  the  scope  of  his  auth«rit . 
actual  or  apparent,  or  ratification  or  icquia- 
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cence,  or  acceptance  of  benefits  by  the  employ- 
er.—Hall  v.  Passaic  Water  Co.,  85  A.  349. 

§  136  (R.I.)  Where  money  paid  by  plaintiff  to 
defendant  as  a  premium  upon  a  policy  of  insur- 
ance was  received  by  defendant  as  agent  for 
the  insurance  company,  from  which  he  was  re- 
ceiving a  salary  and  to  which  he  turned  over 
all  the  moneys  so  received,  plaintiff  had  no  ac- 
tion for  money  received. — Crafts  v.  Trafford,  85 
A.  673. 

(D)  Ratification. 

|  166  (Vt)  Before  agency  by  ratification  can 
be  shown,  it  must  appear  that  the  alleged  prin- 
cipal knew  what  had  been  done,  and  that  it  had 
been  done  for  him,  and  assented  thereto. — 
.Livingstone  Mfg.  Co.  v.  Bizzi  Bros.,  85  A.  912. 

PRINCIPAL  AND  SURETY. 

See  Evidence,  §  441 ;  Replevin,  §  33 ;  Subroga- 
tion; Trusts,  {  194. 

ML  DISCHARGE  OF  SURETY. 

|  108  (Me.)  The  payment  of  interest  in  ad- 
vance is  a  sufficient  consideration  for  an  agree- 
ment to  extend  the  time  of  payment  of  the  debt, 
so  as  to  release  a  surety  from  liability. — Stuart 
v.  Oliver,  85  A.  747. 

PRIORITIES. 

See  Attachment,  |  180;  Mortgages,  {  244. 

PRIVILEGE. 

See   Witnesses,   f  5. 

PRIVILEGED  COMMUNICATIONS. 

See  Witnesses,  IS  188-219. 

PROBATE. 

See  Wills,  §§  249-433. 

PROCEEDS. 

See  Execution,  |  326. 

PROCESS. 

See  Appearance;  Arrest;  Attachment,  f  47; 
Corporations,  J  670;  Divorce,  f  79;  Eminent 
Domain,  K  166,  181:  Garnishment;  Habeas 
Corpus ;  Judgment,  f  17 ;  Justices  of  the 
Peace,  f  87. 

I.   NATURE,  ISSUANCE,  REQUISITES, 
AND   VAWDITT. 

(31  (Conn.)  Writ  held  not  insufficient  to  con- 
fer jurisdiction  because  it  stated  that  the  de- 
fendant was  "now  of  parts  unknown,  county  of 
New  Haven,  state  of  Connecticut,"  on  the  the- 
ory that  it  described  defendant  as  a  nonresident 
of  the  state.— Temple  v.  Gilbert,  85  A.  380. 

IX   SERVICE. 
(B)   Substituted   Service. 

$  78  (N.J.Sup.)  Under  Practice  Act,  |  52, 
providing  that,  in  absence  of  personal  service, 
a  defendant  may  be  served  at  his  usual  place 
of  abode,  held  that,  as  to  defendant,  a  student 
at  a  college  in  another  state  living  at  his  fa- 
ther's home  during  vacation,  service  of  a  sum- 
mons at  his  fathers  home  was  a  good  service  at 
bin  "usual  place  of  abode."— Missell  v.  Hayes, 
85  A.  818. 

PROFITS. 

See  Corporations,  §g  151,  152. 

PROHIBITION. 

X.  NATURE  AND  GROUNDS. 

|  3  (R.I.)  Prohibition  to  restrain  the  district 
court   from   taking   cognizance  of   liquors  and 


vessels  seized  and  taken  from  a  dwelling  house, 
on  the  ground  of  want  of  jurisdiction  to  hear 
the  complaint  for  forfeiture,  will  not  issue ; 
Gen.  Laws  1909,  c.  123,  |  34,  providing  a  rem- 
edy by  appeal  in  such  cases. — Caldarone  v. 
Hebert,   85  A.  940. 

1 5  (Conn.)  Act  of  probate  court  in  issuing 
notice  for  hearing  as  required  by  Gen.  St  1902, 
I  301,  upon  the  filing  of  an  application  for  the 
probate  of  a  will,  held  not  an  assumption  of 
jurisdiction  which  could  form  the  basis  for  a 
writ  of  prohibition. — Whitehead  v.  Roberts,  85 
A.  538. 

i  10  (Conn.)  The  "writ  of  prohibition,"  being 
a  prerogative  writ  to  be  issued  with  great  caution 
to  secure  order  and  regularity  where  there  is  no 
other  regular  and  ordinary  remedy,  will  not  lie 
to  arrest  the  proceedings  in  the  probate  court 
upon  the  ground  that  the  testator  is  not  a  resi- 
dent of  the  district;  that  issue  being  open  in 
the  probate  court  and  subject  to  appeal— White- 
head v.  Roberts,  85  A.  538. 

8  1 1  (Conn.)  That  the  probate  court  might 
render  an  erroneous  decision  in  deciding  the 
question  of  the  testatrix's  residence  at  the  time 
of  her  death  could  not  be  ground  for  issuing  a 
writ  of  prohibition.— Whitehead  v.  Roberts,  85 
A.  538. 

H.  JURISDICTION,  PROCEEDINGS, 
AND   RELIEF. 

1 25  (Conn.)  A  demurrer  to  an  application 
for  writ  of  prohibition  where  such  application 
alleged  a  fact  showing  want  of  jurisdiction  in 
the  probate  court  held  to  admit  Such  fact  only 
to  test  the  sufficiency  of  the  application  and  not 
to  admit  the  probate  court's  jurisdiction. — 
Whitehead  v.  Roberts,  85  A.  538. 

PROMISSORY  NOTES. 

See  Bills  and  Notes. 

PROOF. 

See  Insurance,  f  553. 

PROPERTY. 

See  Adverse  Possession;  Dedication. 

1 9  (Conn.)  Evidence  that  one  leased  premises 
and  conducted  a  lodging  house,  and  rented 
rooms  therein,  supported  a  finding  that  she  own- 
ed the  premises,  in  absence  of  contrary  evidence. 
— Mathews  v.  Livingston,  85  A.  529. 

1 9  (N.J.Sup.)  Possession  of  personal  prop- 
erty is  prima  facie  evidence  of  ownership. — Nel- 
son v.  Bock,  85  A.  1009. 

PROTHONOTARIES. 

See  Pleading,  f  301. 

PROVINCE  OF  COURT  AND  JURY. 

See  Trial,  §§  186-194. 

PUBLIC  DEBT. 

See  Towns,  SI  46-59. 

PUBLIC  IMPROVEMENTS. 

See   Municipal  Corporations,   §§  294-586. 

PUBLIC  SCHOOLS. 

See  Schools  and   School  Districts. 

PUBLIC  SERVICE  CORPORATIONS. 

See    Carriers ;    Railroads ;     Street    Railroads; 
Telegraphs  and  Telephones. 


PUBLIC  USE. 


See  Dedication. 
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PUNISHMENT. 

See  Criminal  Law,  |  1208. 

PUNITIVE  DAMAGES. 

See  Damages,    §f  87,  94. 

QUALIFICATIONS. 

See  Elections,  |  63;  Jury,  I  53. 

QUANTUM  MERUIT. 

See  Work  and  Labor. 

QUARANTINE. 

See  Health,  g§  18,  24. 

QUASHING. 

See  Indictment  and  Information,  §5  136,  137. 

QUESTIONS  OF  LAW  AND  FACT. 

See  Trial,  §|  136-143. 

QUIET  ENJOYMENT. 

See  Landlord  and  Tenant,  {  130. 

QUIETING  TITLE. 

See  Municipal  Corporations,  §  513. 

I.  RIGHT     OF     ACTION     AND     DE- 
FENSES. 

1 7  (Pa.)  A  suit  in  equity  does  not  lie  to  set 
aside  an  alleged  cloud  on  title,  which  is  void  on 
its  face.— Green  t.  Green,  85  A.  70. 

II.   PROCEEDINGS  AND  RELIEF. 

f  44  (Md.)  Evidence  held  to  show  defendants 
had  no  title  to  a  strip  of  land  in  controversy, 
entitling  plaintiff  to  quiet  title  as  against  a 
deed  and  mortgage  given  by  them. — Stewart  v. 
May,  85  A.  957. 

i  52  (N.J.Ch.)  Under  the  "act  to  compel  the 
determination  of  claims  to  real  estate  and  to 
quiet  title  to  the  same"  (4  Comp.  St.  1910,  p. 
5399),  a  court  of  equity,  if  title  is  shown  to  be 
in  a  defendant,  has  jurisdiction  to  issue  a  writ 
of  assistance  to  put  him  in  possession ;  but  he 
must  plead,  and  the  decree  must  show,  his  right 
to  "immediate  possession,"  as  well  as  title. — 
Brady  v.  Carterett  Realty  Co.,  85  A.  823. 

Where  the  decree  merely  adjudicated  title  in 
defendant,  but  not  the  right  to  possession,  and 
in  ejectment  by  defendant  thereon  its  motion 
for  judgment  over  a  plea  of  not  guilty,  as 
sham,  was  denied,  a  motion  for  writ  of  assist- 
ance, based  on  the  chancery  decree,  was  held 
to  be  denied ;  the  right  to  possession  being  too 
doubtful  to  be  disposed  of  on  motion. — Id. 

QUO  WARRANTO. 

L  NATURE  AND   GROUNDS. 

J  3  (Pa.)  A  justice  of  the  peace,  transacting 
official  business  outside  of  the  borough  for 
which  he  was  elected  may  be  enjoined  and  quo 
warranto  does  not  lie  to  oust  him  from  office. — 
Commonwealth  v.  Smail,  85  A.  1088. 

RACING. 

See  Officers,  |  86;   Theaters  and  Shows. 

RAILROADS. 

See  Accord  and  Satisfaction,  I  21;  Appeal  and 
Error,  §  230 ;  Constitutional  Law,  f  §  48,  62, 
818:  Courts,  §  489;  Limitation  of  Actions, 
i  127;  Master  and  Servant;  Statutes,  g  64; 
Street  Railroads;  Taxation,  ft  390,  452,  493. 

I.  CONTROL  AND  REGULATION  IN 
GENERAL. 

J  9  (Vt.)  Where  Public  Service  Commission 
based  its  order  on  the  investigation  of  its  ex- 


pert without  any  opportunity  for  l 
tion  or  evidence  in  rebuttal,  its  order  was  er- 
roneous.—Sabre  v.  Rutland  R.  Co.,  85  A.  ««■ 

Under  Laws  1906,  No.  126,  and  Laws  VJU*. 
No.  116,  the  Board  of  Railroad  Commisaoocn, 
known  as  the  Public  Service  Commission,  is  sx 
administrative  body  clothed  with  some  quasi  ju- 
dicial functions,  and  also  having  auxiliary  or 
subordinate  legislative  powers. — Id. 

In  construing  minor  provisions  of  Laws  ISO: 
No.  126,  creating  a  Board  of  Railroad  Comix«- 
sioners,  the  policy  of  the  state  in  legislating  as 
this  subject  should  be  regarded,  and  the  car- 
dinal purpose  of  the  Legislature  to  render  thit 
policy  efficient  should  control. — Id. 

V.  RIGHT  OF  WAT  AND  OTHER  IH- 

TERESTB  IN  LAUD. 

8  82  (Conn.)  While,  by  express  provision  of 
Gen.  St  1902,  f  4047,  one  cannot  by  advert 
possession  acquire  title  to  any  part  of  the  laxd 
of  a  railroad,  abandonment  of  its  easemrn: 
in  part  of  its  right  of  way  may  be  found  fn-c 
nonuser,  accompanied  by  adverse  possession,  ci- 
der claim  of  title,  with  recognition  thereof  fc; 
the  railroad,  or  when  such  occupation  is  incon- 
sistent with  existence  of  the  easement. — New 
York,  N.  H.  &  H.  R.  Co.  v.  Cells,  85  A.  52L 

Statements  of  a  decedent  as  to  the  location 
of  the  road  as  originally  constructed  on  land  at 
deceased,  being  entirely  different  from  the  on* 
now  claimed,  are  properly  excluded  in  an  acti-n 
by  a  railroad  for  land  claimed  to  be  part  of 
its  right  of  way,  they  not  appearing  to  have 
referred  to  the  place  in  controversy. — Id. 

VI.  CONSTRUCTION,   MAINTENANCE. 

AND  EQUIPMENT. 

|  86  (Vt.)  It  is  the  duty  of  a  railroad  com- 
pany to  make  the  surroundings  and  approaches 
to  its  stations  reasonably  sale. — Sabre  T.  Rat- 
land  R.  Co.,  85  A.  693. 

1 99  (N.J.)  There  is  power  to  amend  a  con- 
tract between  a  railroad  and  a  municipal. cy 
under  3  Comp.  St.  1910,  pp.  4234,  4258.  42C6. 
for  the  elimination  of  grade  crossings,  provid- 
ed the  amendments  concern  the  objects  of  th* 
legislation,  namely,  the  security  of  life  aw! 
property  to  be  effected. — American  Malleable* 
Co.  v.  Town  of  Bloomfield,  85  A  167. 

X.  OPERATION. 

(B)   Statutory,       Municipal,       aai       OSSdal 
Reffvlattona. 

|243  (Vt)  Notwithstanding  P.  &  4433.  the 
Boara  of  Railroad  Commissioners,  under  sec- 
tion 4611,  can  require  a  dangerous  crossing  oat- 
side  a  city  or  village,  but  which  is  near  a 
station,  and  used  by  large  numbers  of  person* 
going  to  and  from  the  station,  to  be  made  safe 
by  the  erection  of  gates. — Sabre  v.  Rutland  R. 
Co.,  85  A.  693. 

The  Legislature  had  power  to  authorise  the 
Public  Service  Commission  to  make  an  investi- 
gation and  order  the  erection  of  gates  at  a  rail- 
road crossing  near  a  station  as  it  did  by  P.  S. 
4611.— Id. 


(D)  Injuries   to    Licensees   or 
la   General. 

!  274  (Me.)  In  a  town  where  the  last  pawn- 
ger  train  for  the  night  has  gone,  the  turning 
out  of  all  the  lights  is  notice  that  the  station 
is  closed,  and  the  railroad  is  not  liable  for  in- 
juries to  one  stepping  off  the  platform;  such 
person  being  but  a  mere  licensee,  to  whom  its 
duty  was  only  negative. — Sherman  v.  Maine 
Cent  R.  Co.,  85  A.  755. 

{275  (Me.)  A  railroad  company  add  liable 
for  plaintiff's  injuries  while  unloading  potatoes 
into  a  standing  car,  under  the  directions  of  de- 
fendant's servants,  due  to  the  engine  being 
barked  against  the  cars  without  warning. — Gag* 
v.  Maine  Cent  R.  Co.,  85  A  1065. 
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(F)  Accidents  at  Crossings. 

§333  (Pa.)  A  pedestrian  seeing  a  train  a 
very  short  distance  away,  and  attempting  to 
cross  the  track  and  struck  by  the  train,  was 

fuilty  of  contributory  negligence. — Easley  v. 
'ennsylvania  R.  Co.,  85  A.  1132. 

{348  (Pa.)  A  verdict  for  plaintiff  held  sus- 
tained by  the  evidence.— Kauffman  v.  Pennsyl- 
vania B.  Co.,  85  A.  138. 

§  3S0  (Pa.)  The  question  of  the  contribu- 
tory negligence  of  plaintiff  held  for  the  jury. — 
Kauffman  v.  Pennsylvania  R.  Co.,  85  A.  138. 

$330  (Pa.)  In  an  action  for  death  of  plain- 
tiff's husband  at  a  railroad  crossing,  binding 
instructions  for  defendant  held  required  under 
the  evidence. — Weikel  v.  Philadelphia  &  R.  Ry. 
Co.,  85  A.  872. 

|350  (Pa.)  In  an  action  for  injuries  at  a 
grade  crossing,  where  the  evidence  as  to  plain- 
tiffs care  was  conflicting,  question  of  negli- 
gence was  for  the  jury. — Reitler  v.  Pennsyl- 
vania H.  Co.,  85  A.  1000. 

<H)   Injuries  to  Animals  on  or  near  Tracks* 

{443  (Me.)  Evidence  in  an  action  against  a 
railroad  company  held  insufficient  to  sustain  a 
finding  that  the  disposition  of  plaintiff's  colt 
was  injured  by  being  frightened  by  the  negli- 
gent shifting  of  a  car.— Cage  v.  Maine  Cent.  R. 
Co.,  85  A.  1065. 

RATE.      ' 

Of  charge  by  carrier,  see  Carriers,  f  12. 
Of  charge  by  gas  company,  see  Gas. 

RATIFICATION. 

Bee  Brokers,  |  41 ;  Infanta,  g  98 ;  Mortgages, 
g  373;  Principal  and  Agent,  §  166. 

REAL  ACTIONS. 

See  Ejectment;  Partition;  Quieting  Title. 

REASONABLE  DOUBT. 

See  Criminal  Law,  5  561. 

REBUTTAL 

See  Trial,  H  62,  64. 

RECEIPTS. 

3ee  Embezslement,  g  41;  Evidence,  |  353. 

RECEIVERS. 

See  Bankruptcy,  f  144 ;  Corporations,  gg  553, 
621,  622;  Judgment,  gg  815,  828;  Sales,  g 
209. 

CL.   APPOINTMENT.    QUALIFICATION, 
AND  TENURE. 

§  29  (Vt.)  Since  the  Supreme  Court  sits  only 
as  a  court  of  errors  in  chancery  appeals,  it  can- 
int  appoint  a  receiver. — Roberts  v.  W.  H. 
Hughes  Co.,  85  A.  982. 

g  35  (Md.)  A  court  of  equity  will  not  appoint 
i  receiver  without  notice,  unless  the  necessity 
:herefor  is  of  the  most  stringent  character. — 
Snltimore  Trust  Co.  v.  George's  Creek  Coal  & 
Iron  Co.,  85  A.  949. 

§  60  (N..T.Ch.)  A  receiver  will  not  be  dis- 
charged pending:  his  suit  in  another  jurisdiction 
o  set  aside  a  sale  of  the  assets  of  the  corpora- 
ion. — Denver  City  Waterworks  Co.  v.  Ameri- 
ao  Waterworks  Co.,  85  A.  826. 

IV.   MANAGEMENT    AND    DISPOSI- 
TION OF  PROPERTY. 
(A)  Administration  In  General. 

?l  01   (Pa.)  A    trust    company   acting   as   re- 
ver  held  not  chargeable  with  interest  on  re- 
ceivership funds  deposited  in  its  own  bank  sub- 


ject to  check.— Haddock  v.  Plymouth  Coal  Co., 
85  A.  23. 


(B)   Supervision 


and       Instructions 
Court. 


of 


S  1 10  (N.J.Ch.)  A  receiver  is  an  officer  of 
the  court  having  certain  statutory  duties  to  per- 
form, but  at  all  times  subject  to  the  court's  ju- 
risdiction.—Denver  City  Waterworks  Co.  v. 
American  Waterworks  Co.,  85  A.  826. 

V.  ALLOWANCE    AND   PAYMENT    OF 
CLAIMS. 

g  154  (Del.Ch.)  Compensation  to  counsel  for 
a  receivership  should  be  limited  to  such  work 
done  for  the  receivers  as  requires  special  legal 
skill,  and  not  such  things  as  the  receiver  him- 
self is  capable  of  performing.— Deputy  v.  Del- 
mar  Lumber  Mfg.  Co.,  85  A.  668. 

Services  of  an  attorney  of  a  receiver  in  for- 
mulating a  reorganization  plan  will  not  be  al- 
lowed; it  not  being  a  duty  of  a  receiver  to  re- 
organize a,  corporation. — Id. 

VI.  ACTIONS. 

g  174  (N.J.Ch.)  The  action  of  the  Chancery 
Court  on  report  of  a  referee  refusing  to  per- 
mit its  receiver  to  take  proceedings  in  another 
state  to  set  aside  a  foreclosure  sale  of  the  as- 
sets of  his  insolvent  makes  his  right  to  at- 
tack the  sale  res  judicata.— Denver  City  Water- 
works Co.  v.  American  Waterworks  Co.,  85  A. 
826. 

Where  a  suit  is  a  mere  speculative  one  prose- 
cuted as  a  stock  jobbing  operation  or  for  the 
purpose  of  extorting  money,  the  Chancery 
Court  ought  not  to  allow  its  receiver  to  have 
any  hand  in  it. — Id. 

VII.  ACCOUNTING  AND  COMPENSA- 
TION. 

g  196  (Del.Ch.)  The  acta  of  a  receiver,  who, 
as  president,  before  the  receivership,  had  made 
preferential  payments,  should  not  affect  his 
compensation,  when  such  conduct  did  not  affect 
his  administering  the  estate. — Deputy  v.  Del- 
mar  Lumber  Mfg.  Co.,  85  A.  669. 

g  196  (Pa.)  Allowance  of  reasonable  compen- 
sation to  a  receiver  was  not  error  where  an  al- 
leged agreement  for  compensation  was  never 
consummated  or  was  subsequently  waived. — 
Haddock  v.  Plymouth  Coal  Co..  85  A.  23. 

g  197  (Del.Ch.)  It  is  no  duty  of  a  receiver  or 
court  to  establish  a  new  corporation  to  avoid 
the  expense  of  a  receivership,  and  the  receiver 
should  not  receive  compensation  for  endeavors 
in  that  direction.— Deputy  v.  Debnar  Lumber 
Mfg.  Co..  85  A.  669. 

g  198  (Del.Ch.)  While  the  amount  is  discre- 
tionary and  based  upon  the  particular  facts  in 
each  case,  the  court  should:  consider  the  re- 
sponsibility assumed  by  the  receiver,  the  labor 
and  acts  involved,  and  prices  usually  paid  for 
similar  services.— Deputy  v.  Delmar  Lumber 
Mfg.  Co.,  85  A.  669. 

I  198  (Pa.)  Where  compensation  of  a  re- 
ceiver and  allowance  of  counsel  fees  were  based 
on  the  responsibility  assumed  and  successful 
management  of  the  affairs  of  the  corporation, 
an  order  fixing  the  amount  will  not  be  reversed 
without  clear  proof  of  error. — York  Trust  Co. 
v.  Pullman  Automatic  Ventilator  Mfg.  Co.,  85 
A.  143. 

vm.  FOREIGN  AND  ANCILLARY  RE- 
CEIVERSHIPS. 

$210  (N.J.Ch.)  The  extent  of  state  comity 
defined,  and  held,  on  facts  stated,  that  a  re- 
ceiver who  had  been  enjoined  by  the  courts  of 
another  state  from  attacking  a  foreclosure  sale 
of  the  assets  of  the  corporation  in  receivership 
could  not  be  permitted  to  thereafter  attack  such 
injuuction  order.— Denver  City  Waterworks  Co. 
v.  American  Waterworks  Co.,  85  A.  826. 
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RECOGNIZANCES. 

See  Criminal  Law,  H  991,  1001 ;  Scire  Facias, 

i  2  (Md.)  An  instrument  reciting,  "Fine  and 
costs  superseded  by  us  for  six  months,"  signed  by 
one  sentenced  to  pay  a  fine  and  by  two  others, 
is  not  a  recognizance  within  Code  Pub.  Civ. 
Laws,  art.  87,  g  40,  providing  for  a  recognizance 
with  security  for  payment  of  it  within  60  days 
and  a  stay  for  60  days.— Backus  v.  State,  85 
A.  501. 

§7  (Md.)  Till  a  recognizance  has  been  prop- 
erly forfeited,  execution  cannot  issue  on  it- 
Backus  v.  State,  85  A.  501. 

RECORDS. 

See  Acknowledgment:  Aliens;  Appeal  and  Er- 
ror, gg  580-712,  743;  Chattel  Mortgages,  { 
192;    Criminal    Law,    S§    1105-1120;    Liens, 

18;  Registers  of  Deeds,  {  7;  Scire  Facias, 
1 ;  Tenancy  in'  Common,  |  43 ;  Towns,  g  59. 

RECOUNT. 

See  Elections,  if  271,  278. 

REDEMPTION.' 

See  Mortgages,  g  599. 

REFERENCE. 

See  Receivers,  g  174. 

REFORMATION  OF  INSTRUMENTS. 

See  Evidence,  §  596. 

REFRESHING  MEMORY. 

See  Witnesses,  §6  255,  256. 

REFUND. 

See  Executors  and  Administrators,  |  318. 

REGISTERS  OF  DEEDS. 

f  7  (N.J.Sup.)  Liability  of  a  county  clerk  for 
breach  of  his  official  duty  as  to  indexing  a 
mortgage  delivered  to  him  for  record  inures 
only  in  favor  of  one  prejudiced  thereby. — Upton 
v.  Slater,  85  A.  225. 

One  who  has  actual  knowledge  of  a  mortgage 
and  buys  the  property  is  not  damnified  by  the 
failure  of  the  county  clerk-  to  index  the  mort- 
gage when  delivered  to  him  for  record. — Id. 

REGISTRATION. 

See  Chattel  Mortgages,  |  192. 

RELEASE. 

See  Accord  and  Satisfaction;  Bankruptcy,  55 
391-486;  Bills  and  Notes,  j  537;  Executors 
and  Administrators,  f  297;  Injunction,  f 
108;  Principal  and  Surety,  g  108. 

I.   REQUISITES   AND   VALIDITY. 

$  16  (Del.Ch.)  To  invalidate  a  release  because 
of  mutual  mistake,  it  must  relate  to  a  past  or 
present  fact  material  to  the  contract,  and  not  to 
an  opinion  as  to  future  conditions. — Tatman  v. 
Philadelphia,  B.  &  W.  R.  Co.,  85  A.  716. 

Where  a  release  covers  only  particular  per- 
sonal injuries,  while  there  were  others  unknown 
to  both  parties,  there  is  such  a  mistake  of  fact 
as  will  authorize  equitable  relief,  though  the 
specific  description  was  followed  by  general 
language. — Id. 

Where  both  parties  to  a  release  thought  that 
the  injury  was  only  a  slight  one  to  the  cornea 
of  the  eye,  when  in  fact  the  retina  had  been 
penetrated,  resulting  in  subsequent  loss  of  sight, 
there  was  such  a  mistake  of  fact  as  to  author- 


ize enjoining  the  use  of  the   release  to  prrr-: 
further  recovery. — Id. 

g  17  (Del.Ch.)  An  innocent  miarepresentiti'.: 
by  defendant's  physician,  relied  on  by  '•• 
parties,  as  to  the  kind  of  injury  received  :•.- 
plaintiff,  may  avoid  the  release. — Tatmai  1 
Philadelphia,  B.  &  W.  R.  Co.,  85  A.  718. 

g  17  (Me.)  Where  plaintiff  understood  sic 
he  was  doing  in  executing  a  release  of  offad- 
ant's  liability  for  his  injuries,  there  wu  t 
such  inequality  of  condition  or  knowtair?  1. 
made  it  defendant's  duty  to  disclose  its  un- 
belief as  to  the  extent  of  his  injuries.— Btrr-r 
v.  Lewiston,  B.  &  B.  St  Ry.  Co.,  85  A.  %n 

IX    CONSTRUCTION  AND  OPERATI01 

g  29  ( Vt.)  A  release  of  one  joint  tort-fo>  - 
under  seal  is  a  conclusive  discbarge  of  ail '..'. 
an  unsealed  discharge  of  one  will  not  disctwiT. 
all,  unless  the  payment  was  received  ia  i_ 
satisfaction.— Blackmer  v.  McCabe,  85  A.  11. 
■  In  trover  for  an  automobile,  parol  receipt  1 
agreement  given  to  one  of  the  joint  wroogd-r- 
on  recovery  of  damages  for  the  conversioc.  cl- 
ing the  damages  at  $400,  and  holding  •..-' 
wrongdoer  liable  for  $200  upon  a  costme-. 
case,  leaves  plaintiff  the  right  to  proceed  :'•  - 
unsatisfied  damages  either  against  that  wrvsj- 
doer  or  the  other  joint  wrongdoers.— Id. 

m.   PLEADING,  EVIDENCE.  TRIAL 
AND  REVIEW. 

g  57  (Me.)  In  an  action  for  personal  injuria, 
in  which  defendant  pleaded  a  release,  eruJea-* 
held  insufficient  to  snow  a  fraudulent  conceL- 
ment  of  facts  by  defendant — Barrett  v.  Le»£- 
ton,  B.  &  B.  St.  Ry.  Co.,  85  A.  306. 

Evidence  held  insufficient  to  show  that  sout- 
ments  by  a  doctor  employed  by  defendant  u  t 
the  extent  of  plaintiff's  injuries  were  intentfc:- 
ally  false,  or  made  for  the  purpose  of  iaducis 
an  easy  settlement— Id. 

RELIGIOUS  SOCIETIES. 

g  17  (Del.Ch.)  A  conveyance  of  land  to  su- 
ed persons  as  "Trustees  for  the  Baptist  lin- 
ing in  the  Borough  of  Wilmington,  State  of  lv.- 
aware,"  when  the  corporate  name  adopted  n- 
"Trustees  for  the  Baptist  Church  in  the  Bor- 
ough of  Wilmington,  State  of  Delaware,"  »i< 
valid.— Trustees  for  Baptist  Church  of  Boroc;- 
of  Wilmington  v.  Laird,  85  A.  1082. 

g  18  (Del.Ch.)  Where  a  deed  conveyed  lis! 
to  trustees  of  a  charitable  corporation,  who  !ui 
no  active  duties  to  perform  with  respect  to  mi 
land,  both  the  legal  and  equitable  title  voted 
in  the  corporation. — Trustees  for  Baptist  Ckor  a 
of  Borough  of  Wilmington  v.  Laird,  85  A  llK- 

120  (Del.Ch.)  A  conveyance  in  trust  forts* 
sole  purpose  of  a  Baptist  meeting  house,  with  1 
provision  for  perpetuating  the  trust,  was  no: 
a  conveyance  upon  condition,  which  was  bread- 
ed by  a  sale  of  the  land,  but  was  a  convejmt 
in  trust  without  any  implied  restriction  atticst 
the  sale. — Trustees  for  Baptist  Church  of  Bor- 
ough of  Wilmington  v.  Laird,  85  A.  10S2. 

The  power  of  the  chancery  court  to  direct  1 
conveyance  of  a  trust  estate  may  be  exercised  t? 
the  Legislature,  as  was  done  by  26  DeL  Ltn 
c.  252,  authorizing  the  trustees  of  the  Firs 
Baptist  Church  of  Wilmington  to  convey  lacdi 
held  in  trust— Id. 

REMAINDERS. 

See  Wills,  g  634. 

REMITTITUR. 

See  New  Trial,  g  162. 

REMOVAL 

See  Executors  and  Administrators,  f  35:  It- 
sane  Persona  g  38;  Municipal  Corporation 
|  184;  Weights  and  Measures. 


Digitized  by 


Google 


ail 


INDEX-DIGEST 


Sale* 


RENT. 

lee   Landlord  and  Tenant,  If  190-246;  Parti- 
tion,   |  86. 

REPLEVIN. 
3ee   Action,  I  00 ;  Courts,  I  169 ;  Damages,  f 
197  ;    Parties,  §  26. 

[.    KIGHT  OF  ACTION  AND  DEFENSES. 

§  8  (Pa.)  Where  plaintiff  has  the  right  of  pos- 
session of  personalty  in  the  possession  of  an- 
other, replevin  lies  even  if  the  plaintiff  never 
had  possession— Westinghouse  Air  Brake  Co.  v. 
Harris,  85  A.  7a 

fill  (Conn.)  Where  one  comes  lawfully  into 
possession  as  a  bona  fide  purchaser,  a  demand  to 
surrender  possession  and  refusal  were  prerequi- 
sites to  action  of  replevin.— Patchin  v.  Rowell, 
85  A.   511. 

IH.  PROCEEDINGS  FOR  TAKING  AND 
REDELIVERY  OF  PROPERTY. 

§  33  (R.I.)  "Forms,"  in  Gen.  Laws  1900,  c. 
X'M,  §  12,  providing  that  the  district  court,  in 
replevin,  shall  adhere  in  its  proceedings  to  the 
"forms"  herein  prescribed,  refers  not  merely  to 
the  writ  but  to  procedure,  so  that  such  court 
can  order  further  bond  and  surety,  under  sec- 
tion 4,  as  can  the  superior  court  in  cases  in 
its  jurisdiction.— Angell  v.  Sprague,  85  A.  790. 

S  50  (N.J.)  In  replevin,  where  defendants  re- 
bond,  the  suit  is  turned  into  an  action  for  dam- 
ages for  the  value  of  the  property,  or  for  the 
return  of  the  goods  to  the  plaintiff,  at  his  op- 
tion.—Nelson  v.  Bock,  85  A.  1009. 

g  52  (N.J. Sup.)  A  person,  who,  in  replevin, 
filed  with  the  constable  a  claim  of  property  pur- 
suant to  District  Court  Act,  §  190,  but  who 
failed  to  apply  for  a  jury  trial,  was  not  estop- 
ped from  setting  up  ownership  in  the  replevin 
suit,  except  as  against  the  constable ;  such  stat- 
ute being  only  intended  to  protect  the  officer.— 
Nelson  v.  Bock,  85  A.  1000. 

VX  TRIAL,  JUDGMENT.  ENFORCE- 
MENT OF  JUDGMENT.  AND 
REVIEW. 

f  108  (N.J.Sup.)  Under  District  Court  Act, 
I  127,  a  judgment  in  a  replevin  suit  need  not 
specify  how  much  is  awarded  for  the  value  of 
the  goods  and  how  much  for  the  detention. — 
Nelson  v.  Bock,  85  A  1000. 

REPLICATION. 

See  Pleading,  I  217. 

REPORT. 

See  Executors  and  Administrators,  |  315;  Par- 
tition, g  04. 

REPORTERS. 

See  Witnesses,  §  106. 

REPRESENTATIVES. 

See  United  States. 

REPUTATION. 

See  Evidence,  §§  106,  322;  Witnesses,  g  37. 

REQUESTS. 

For  instructions  to  jury,  see  Criminal  Law.  g 
834;  Trial,  ||  256-267. 

RESCISSION. 

See  Contracts,   §§  93,  265,  270;  Mortgages,  § 
369;  Vendor  and  Purchaser,  §{  33,   89. 


RES  GEST/E. 

See  Evidence,  gg  121,  123. 

RESIDENCE. 

See  Attachment,  g  47. 

RES  JUDICATA. 

See  Judgment,  gf  584-743;  Receivers,  |  174. 

RESOLUTIONS. 

See  Towns,  g  46. 

RESULTING  TRUSTS. 

See  Trusts,  g  72. 

RETROSPECTIVE  LAWS. 

See  Constitutional  Law,  g  186;  Statutes,  g 
276. 

RETURN. 

See  Attachment,  gg  164,  328. 

REVENUE. 

See  Taxation. 

REVERSAL. 

See  Appeal  and  Error,  gg  1165,  1175. 

REVIEW. 

See  Appeal  and  Error;  Certiorari:  Criminal 
Law,  gg  1015-1186. 

REVIVAL 

See  Abatement  and  Revival. 

REV0CAT0N. 

See  Equity,  g  393. 

RIPARIAN  RIGHTS. 

See  Waters  and  Water  Courses,  g  176. 

RISKS. 

See  Master  and  Servant,  gg  219,  221,  265,  288. 

ROADS. 

See  Highways. 

RULES. 

See  Carriers,  g  317. 

RULES  OF  COURT. 

See  Appeal  and  Error,  g  589;  Courts,  g  82; 
Trial,  gg  392,  396. 

SALES. 

See  Appeal  and  Error,  g  1052 ;  Bankruptcy,  gg 
257,  268;  Chattel  Mortgages,  gg  15$,  187; 
Constitutional  Law,  g  87 :  Curtesy ;  Deeds ; 
Evidence,  g|  110,  115,  129.  130,  355,  374, 
471  ;  Execution,  gg  258-326 ;  Executors  and 
Administrators,  g§  327,  372-388;  Fixtures, 
g  21 ;  Fraudulent  Conveyances,  gg  3,  47,  147 ; 
Insane  Persons,  g  71 ;  Intoxicating  liquors ; 
Replevin,  g  11 ;  Schools  and  School  Districts, 
g  97;  Trial,  gg  191.  260,  206;  Trusts,  § 
193% ;  Vendor  and  Purchaser. 

I.   REQUISITES  AND  VALIDITY  OF 
CONTRACT. 

g  52  (Conn.)  Evidence,  in  an  action  for  the 
price  of  goods,  where  defendant  claimed  that 
they  were  sold  to  him  individually,  held  suffi- 
cient to  sustain  a  verdict  for  plaintiff  against 
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made  the  tender  at  the  first  opportunity  there- 
after, this  was  sufficient  to  warrant  a  decree 
for  specific  performance. — Schaeffer  v.  Coldren, 
85  A.  88. 

S  101  (Pa.)  Failure  of  a  vendor  to  place  a 
deed  in  escrow,  as  required  by  the  contract, 
held  waived.— Bohlen  y.  Black,  85  A.  470. 

IV.  PROCEEDINGS  AND  RELIEF. 

f  105  (Pa.)  A  vendee  in  possession  held  not 
entitled  to  defend  on  the  ground  of  the  vendors' 
laches  in  instituting  the  suit— Bohlen  v.  Black, 
85  A.  470. 

{  105  (R.I.)  Right  of  purchaser  to  enforce 
land  sale  contract  within  limitation  period  held 
not  barred  by  laches  where  no  time  was  fixed 
for  performance,  and  delivery  of  deed  and  pay- 
ment of  balance  of  purchase  price  were  to  be 
concurrent  acts,  and  vendor  made  no  tender  of, 
or  demand  for,  performance.— Bright  v.  James, 
85  A.  545. 

|  106  (Pa.)  A  bill  for  specific  performance 
should  not  include  as  parties  defendant  persons 
who  claim  no  title  under  the  contract,  but  as- 
sert rights  arising  out  of  a  subsequent  option 
representing  a  different  transaction.— Schaeffer 
v.  Herman,  85  A.  84. 

One  of  two  joint  optionees  to  purchase  land 
may  maintain  specific  performance  without  join- 
ing as  plaintiff  the  other  optionee,  who  has  re- 
pudiated the  contract. — Id. 

{  126  (Pa.)  Where  one  of  two  joint  optionees 
to  purchase  land  repudiates  the  contract,  and 
the  other  sues  for  specific  performance  on  ten- 
der of  the  price,  the  court  can  direct  a  convey- 
ance directly  to  the  plaintiff's  assignees,  who 
have  intervened  as  parties  plaintiff. — Schaeffer 
v.  Herman,  85  A.  94. 

{131  (Pa.)  A  decree  for  specific  performance 
of  a  contract  for  tbe  sale  of  land  held  not  ob- 
jectionable as  calling  solely  for  the  payment  of 
money.— Bohlen  v.  Black,  85  A.  470. 

SPEED. 

See  Evidence,  {  553;  Street  Railroads,  |  114. 

SPIRITUOUS  LIQUORS. 

See  Intoxicating  Liquors. 

SPLITTING  CAUSES  OF  ACTION. 

See  Action,  §  53. 

STATEMENT. 

See  Witnesses,  8  387. 

STATES. 

See  Commerce,  {  58;  Constitutional  Law,  || 
26,  81;  Statutes,  {  04;  Taxation,  |  28; 
United   States. 

II.  GOVERNMENT  AND  OFFICERS. 

|32  (R.I.)  Const  art.  4,  |  9,  limiting  the 
power  of  adjournment  of  each  house  to  not 
more  than  two  days  without  the  consent  of  the 
other,  implies  that  the  General  Assembly  can 
only  adjourn  by  the  joint  action  of  the  two 
houses.— In  re  Opinion  to  Governor,  85  A.  1056. 

§  51  (Pa.)  The  amendment  to  Const  art  4,  { 
21,  did  not  enlarge  the  term  of  the  Auditor 
General  elected  in  November,  1904,  to  four 
years,  but  left  it  at  three  years,  so  that  his  suc- 
cessor would  be  elected  November  4,  1912.  to 
serve  four  years.— Etter  v.  McAfee,  85  A.  857. 

|59  (R.I.)  Under  article  11  of  the  Articles 
of  Amendment,  adopted  in  1900,  giving  mileage 
to  senators  and  representatives,  the  members 
are  not  entitled  to  mileage  in  going  to  and 
returning  each  day  up  to  the  limit  of  60  days' 
attendance  in  any  calendar  year. — In  re  Opin- 
ion to  Governor,  85  A.  1056. 

The  proviso  in  article  11  of  the  Articles  of 
Amendment   to    the    Constitution,    adopted    in 


1900,  that  no  compensation  or  mileage  shall  tr 
allowed  any  senator  or  representative  for  ao 
than  60  days'  attendance  in  any  calendar  jet:. 
is  restrictive,  and  does  not  enlarge  the  prosiski 
for  mileage  in  going  to  and  returning  from  t>. 
General  JHyn  iiililj     Til 

IH.  PROPERTY,  CONTRACT1*,  AJD 
T.TABTT.TTIBS. 

{110  (Pa.)  A  lien  in  favor  of  the  state  re- 
served by  Act  May  13,  1909  (P.  L.  835"),  *;• 
propriating  money  to  the  Western  Pennsyk&ij 
Hospital,  is  prior  to  a  mortgage  snbseejoei.*.- 
executed  by  a  hospital  to  secure  an  issue  a 
bonds.— Booth  &  Flinn  v.  Miller,  85  A.  457. 

STATIONS.  . 

See  Railroads,  {  86. 

STATUTES. 

See  Constitutional  Law,  M  20,  48,  62.  63,  SI «. 

Frauds,    Statute  of;    Limitation    of  Ank-a* 
For  statutes  relating  to  particular  subjects.  *» 
the  various  specific  topics. 

I.  ENACTMENT.   REQUISITES,  ABB 
VALIDITY  IN  GENERAL. 

{26  (N.J.Sup.)  Since  Act  May  X,  1911  (P.L 
p.  690),  authorizing  municipal  light  heat  asl 
power  plants,  though  passed  by  both  boo** 
was  never  approved  by  the  Governor  in  m 
present  amended  form,  bnt  was  approved  b< 
him  in  its  original  form  in  which  it  failed  «f 
passage,  it  will,  as  authorized  by  act  March  3. 
1873  (4  Comp.  St  1910,  p.  4978).  be  decree 
void  both  in  its  amended  and  original  form- 
In  re  Jaegle,  85  A.  214. 

{  64  (Pa.)  Tbe  holding  that  the  provision  of 
Act  May  13,  1909  (P.  L.  835),  reserving  a  Bn 
to  secure  refund  to  tbe  state  of  the  money  ap- 
propriated under  certain  circumstances,  is  »<*i 
would  render  the  whole  act  void  and  annul  tie 
appropriation.— Booth  &  Flinn  v.  Miller,  S5  X 

ijf  an  unconstitutional  part  of  a  statute  i- 
readily  separable,  tbe  constitutional  part  mj 
be  sustained;  but  if  the  part  which  is  void  is 
vital  to  the  whole,  or  tbe  other  provisions  ar» 
so  dependent  on  it  that  the  Legislature  wocU 
not  have  passed  one  without  the  other,  uV 
whole  is  void. — Id. 

{64  (Vt)  Partial  unconstitutionality  of  i 
Btatute  will  not  invalidate  tbe  whole  statute, 
unless  its  provisions  are  bo  related  that  they  an 
not  severable;  but  it  the  invalid  part  can  be 
eliminated  leaving  an  enactment  complete  it 
itself,  it  must  be  sustained.— Sargent  v.  Rutland 
R.  Co.,  85  A.  654. 

Invalidity  of  Laws  1906,  No.  122,  M  &  10 
(P.  S.  4539,  4541),  and  Laws  19i0~No7  147, 1 
1,  fixing  demurrage  charges  as  against  con- 
signees and  consignors,  because  not  limited  to 
intrastate  commerce,  held  inseparable  from  the 
whole  enactments  and  to  render  them  invalid. 
—Id. 

{64  (Vt)  If  Laws  1906,  No.  126,  eonfcn 
powers  on  board  of  railroad  commissioners 
which  cannot  be  conferred  on  an  administratis 
body  under  the  constitutional  provision  that  toe 
departments  of  government  shall  be  kept  sep- 
arate, this  does  not  render  the  statute  as  a 
whole  unconstitutional. — Sabre  ▼.  Rutland  B. 
Co-  85  A.  693. 

The  provision  of  Laws  1906,  No.  126.  au- 
thorizing the  Board  of  Railroad  Commissioners 
to  compel  attendance  by  contempt  proceedings, 
if  invalid,  does  not  render  the  whole  act  invalid, 
in  view  of  other  provisions  for  compelling  at- 
tendance of  witnesses. — Id. 

The  provision  of  Laws  1906,  No.  126,  author 
izing  the  Board  of  Railroad  Commissioner*  to 
enforce  its  decrees  by  suitable  process  issuable 
by  a  court  of  law  or  equity,  if  invalid,  does  not 
render  the  whole  act  invalid. — Id. 

If  Laws  1906,  No.  126,  confers  on  the  Board 
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Railroad    Commissioners    jurisdiction    over 
sitters  over  which  Congress  has  paramount  au- 
ority,  the  act  is  not  thereby  rendered  invalid 
other  respects.— Id. 

:.    GENERAL  AND   SPECIAL  OR  LO- 
CAL LAWS. 

|82  (Pa.)  Act  May  13,  1909  (P.  L.  835), 
aking  an  appropriation  to  the  Western  Penn- 
•lvama  Hospital  and  reserving  a  lien  therefor 
>r  the  use  or  the  commonwealth,  does  not  vio- 
.te  Const,  art  St  |  7,  prohibiting  local  or 
>ecial  laws  authorizing  the  creation,  extention, 
r  impairing  of  liens.— Booth  &  Flinn  v.  Miller, 
5  A   457. 

§  94  (Pal)  Act  May.  6,  1909  (P.  L.  441),  pro- 
iding  a  method  for  securing  moneys  due  sub- 
>ntractors  on  municipal  work  or  public  im- 
rovements,  violates  Const  art.  3,  i  7,  relat- 
ir  to  local  and  special  laws. — Sax  &  Abbott 
'oaat  Co.  v.  School  Dist  of  City  of  Wilkes- 
larre    gg.  a.  91. 

Act' May  6,  1909  (P.  L.  441),  providing  for 
curing  moneys  due  subcontractors  on  munici- 
al  work  or  public  improvements,  is  divergent 
rom  and  an  advance  on  the  law  as  it  stood 
rior  to  Const  1874,  and  is  invalid. — Id. 

§  95  (Pa.)  Act  June  19,  1911  (P.  L.  1044), 
alidating  municipal  elections  for  increasing  in- 
ebtedness  invalid  for  failure  to  observe  stat- 
ltory  requirements,  held  not  special  legisla- 
ion.— Swartz  v.  Borough  of  Carlisle,  85  A.  847. 

3L  SUBJECTS  AND  TITLES  OF  ACTS. 

i  1 07  (Pa.)  That  a  bill  contains  several  provi- 
sions does  not  offend  against  Const,  art.  3,  f  3, 
if  they  are  connected  with  and  germane  to  the 
one  general  subject  or  relate  to  and  are  a 
means  of  carrying  out  the  one  general  provision. 
-Booth  &  Flinn  v.  Miller,  85  A.  457. 

i  109  (Pa.)  The  title  of  an  act  need  not  In- 
clude all  the  distinct  provisions  nor  serve  as 
an  index  or  digest,  but  is  sufficient  if  it  fairly 
gives  notice  of  the  real  subject— Booth  &  Flinn 
v.  Miller,  85  A.  457. 

i  120  (Pa.)  Act  May  24,  1901  (P.  L.  294), 
amending  an  act  providing  for  the  classification 
of  townships,  and  authorizing  township  commis- 
sioners to  contract  for  making  and  repairing 
public  highways  and  bridges,  is  not  violative 
of  Const  art  3,  §  8,  relating  to  titles  of  stat- 
utes, for  failure  to  give  notice  that  Act  June 
12,  1893  (P.  L.  451),  is  extended  to  townships 
of  the  first  class.— In  re  McKeown,  85  A.  1085. 

The  title  to  Act  May  24,  1901  (P.  L.  294), 
gives  sufficient  notice  that  the  court  of  quarter 
sessions  may,  by  its  order,  compel  the  township 
commissioners  to  execute  a  contract  such  as  is 
required  by  Act  June  12,  1893  (P.  L.  461).  to 
"authorize"  the  township  commissioners  to  do  a 
thing,  being  to  invest  them  with  power  to  that 
effect— Id. 

§121  (Pa.)  Act  May  13,  1909  (P.  L.  835),  en- 
titled "An  act  making  an  appropriation  to  the 
Western  Pennsylvania  Hospital,  and  making 
the  amount  appropriating  a  noninterest-bearing 


lien,  does  not  offend  against  Const  art  3,  {  3, 
relating  to  subjects  and  titles  of  acts.— Booth 
&  Flinn  v.  Miller.  85  A.  457. 

IV.   AMENDMENT.  REVISION,  AND 
CODIFICATION. 

{  137  (Pa.)  The  title  of  Act  May  24,  1901  (P. 
L.  294),  is  not  insufficient  because  of  failure  to 

five  notice  of  the  date  when  Act  April  28, 
899,  P.  L.  104,  amended  thereby,  was  approv- 
ed—In  re  McKeown,  85  A.  1085. 

The  tide  to  Act  May  24,  1901  (P.  L.  294), 
amending  Act  April  28,  1899  (P.  L.  104),  is  not 
insufficient  because  of  failure  to  give  notice 
that'  only  the  first  subdivision  of  section  7  of 
the  amended  act  is  to  be  amended. — Id. 

S  138  (Pa.)  Act  May  24,  1901  (P.  L.  294),  is 
not  a  revival,  amendment,  or  extension  of  an- 
other act,  within  Const,  art.  3,  g  6,  prohibiting 
such  revival,  amendment,  or  extension  by  ref- 
erence to  title  to  the  amended  act — In  re  Mc- 
Keown, 85  A.  1085. 

§  142  (Me.)  Where  a  new  statute  covers  the 
same  subject-matter  as  an  existing  statute  and 
the  two  are  plainly  repugnant,  the  old  statute  is 
regarded  as  amended  by  the  new  so  as  to  become 
conformable  thereto.— Jumper  v.  Moore,  85  A. 
485. 

VI.   CONSTRUCTION  AND  OPERA- 
TION. 

(A)  General  Rule*  of  Construction. 

f  181  (Me.)  The  intent  of  the  Legislature  is 
the  law,  when  such  intent  can  be  declared  with- 
out doing  violence  to  the  clear  and  unambig- 
uous language  of  the  statute.— Cheney  v.  Che- 
ney, 85  A.  387. 

1 227  (N.J.Sup.)  Affirmative  words  in  a  stat- 
ute make  it  imperative,  if  they  are  absolute, 
explicit  and  peremptory,  and  show  that  no  dis- 
cretion is  intended  to  be  given.— Jn  re  Van 
Noort,  85  A.  813.. 

(B)  Particular   Classes  of   Statates. 

1238  (Me.)  The  powers  given  by  statute  to 
subordinate  local  authorities  are  strictly  con- 
strued, and  every  reasonable-  doubt  as  to  the  ex- 
istence of  a  particular  power  is  resolved  against 
its  existence. — City  of  Auburn  v.  Paul,  85  A. 
571. 

§  241  (Pa.)  Act  June  4,  1883  (P.  L.  72),  pro- 
hibiting discrimination  by  carriers  in  the  mat- 
ter of  supply  of  cars,  is  a  highly  penal  statute 
and  must  be  strictly  construed. — Walnut  Coal 
Co.  v.  Pennsylvania  R.  Co.,  85  A.  440. 

(D)    Retroactive  Operation. 

1 276  (Conn.)  Gen.  St  1902,  |  1,  which  pro- 
vides that  the  passage  or  repeal  of  an  act  shall 
not  affect  any  pending  action,  is  merely  de- 
claratory of  a  rule  of  construction,  and  is 
effective  only  when  the  repealing  statute  does 
not  make  clear  the  legislative  intent  that  it 
shall  affect  pending  cases. — Neilson  v.  Per- 
kins, 85  A.  686. 


ENGLAND. 

St  57  &  58  Vict  cb.  30. .  109 

UNITED  STATES. 

CONSTITUTION. 
Art  1,  |8 654 

STATUTES   AT  LARGE. 

1887.  Feb.  4,  ch.  104,  "24 
Stat.  379  (U.  S.  Comp. 
St.  1901,  p.  3154) 440 


STATUTES  CONSTRUED 

1887,  Feb.  4,  ch.  104,  24 
Stat.  379  (U.  S.  Comp. 
St.  1901  p.  3154). 
Amended  by  Act  1906, 
June  29,  ch.  3591,  34 
Stat.  584  (V.  S.  Comp. 
St  Supp.  1911,  p.  1284)  426 

1887,  Feb.  4,  ch.  104,  H  1, 
6.  12,  24  Stat  879,  380, 
383  (U.  S.  Comp.  St. 
1901.  pp.  3155,  3156, 
3162).  Amended  by  Act 
1906,  June  29,  ch.  3591, 
34  Stat.  584  (U.  S.  Comp. 
St  Supp.  1911,  p.  1284)  654 


1898,  July  1,  ch.  541,  |  17, 

30  Stat.  550  (U.  S.  Comp. 

St  1901,  p.  3428) 1031 

1906,  June  29,  ch.  3591,  34 

Stat.  584  (U.   S.   Comp. 

St.  Supp.  1911,  p.  1284)  426 
1906,  June  29,  ch.  3591,  34 

Stat.  584   (U.  S.  Comp. 

St.  Supp.  1911,  p.  1284)  654 
1906,  June  29,  ch.  3592,  34 

Stat.    596   (U.    S.   Comp. 

St.  Supp.  1911,  p.  124)  14» 
1906,  June  30,  ch.  3915,  34 

Stat   768   (U.   S.   Comp. 

St.  Supp.  1911,  p.  1354)  396 


For 


in  Dec.  Dig.  &  Am.  Dig.  Key  No.  Series  *  Indexes  see  same  topic  and  section  (|)  NUMBER 


Digitized  by  VjOOQ  IC 


Statutes  Construed 

1908.  April  22,  ch.  149,  35 
Stat  65  ttJ.  S.  Comp. 
St.  Supp.  1911,  p.  13*2)  233 
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Art.  1,  |  8 593 

Art.  4,  i  24 721 
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117)  666 
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Page  668,  ch.  89,  I  1 736 

Page  697,  ch.  92.  12 593 

Page  721   (20  Del.   Laws, 

ch.  115.  8  4)82 1082 

Page  798  (19  Del.  Laws, 

ch.  777)  f  1 883 

Page  851,   ch.   113,   f   3. 

Amended  by  Laws  1909, 

ch.  238 965 

Page  926,  ch.  127,  i  18. . .  693 
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Wilmington,  I  131.     Laws 
1883-85,  ch.  207 760 

LAWS. 

1871-73,  ch.  550,  |  4 965 

1883-85,  ch.  207,  I  131. . .  760 
1883-1885,  ch.  226,  |  2..  797 

1895-97,  ch.  594 721 
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Amended  by  Laws  1909, 

ch.  213,  8  5 561 

1906-07,  ch.  221,  §  20 561 

1909,  ch.  213,  f  5 516 
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MAINE. 

CONSTITUTION. 

Art  1,  |6 491 

Art.  22   1062 

REVISED   STATUTES  1833. 

Oh.  75,  I  1.    Amended  by 

Laws  1895,  ch.  157 387 

Ch.  75,  81,  par.  1 387 

Ch.  75,  H  3,4 387 

REVISED  STATUTES  1903. 

Ch.  6,  II  70,  73 570 

Ch.  21,  »  5.  6 671 

Ch.  22,  $  2.     Amended  by 

Laws  1909,  ch.  231 474 

Ch.  29,  |49 1060 

Ch.  43,  S8  7,  8 160 

Oh.  05,  |  30 39 

Ch.  77,  §  13 387 
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Art.  4,  g  21 857 

Art.  5,  I  11 413 
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1832,  d.  146,  «41 136 

1851,  p.  323,  g  3 994 

1855,  p.  328 Ill 

1855,  p.  368 874 

1867,  p.  1447 143 

1868,  p.  331 143 

1870,  p.  15 875 

1872,  p.  1240 143 

1874,  p.  73 65,  1003 
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Laws  1891,  p.  229;  Laws 
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1895,  p.  4 461 
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Oh.  319.fi  2,  8 630 
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CONSTITUTION. 
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See  Supersedeas. 


STEAM. 

I  6  (Conn.)  The  liability  of  an  engineer  for 
injury  to  another  from  explosion  of  the  boiler, 
due  to  insufficient  water,  depends  on  whether  he 
has  exercised  that  degree  of  care  to  keep  the  wa- 
ter at  the  proper  point  in  the  boiler  which  the  or- 
dinarily careful  engineer  would  use  under  like 
circumstances.— Temple  v.  Gilbert,  85  A.  380. 

STIPULATIONS. 

See  Infants,  {  84. 

STOCK. 

See  Corporations,  gg  88-110,  310,  621. 

STOCKHOLDERS. 

See  Corporations,  |§  151,  182-202,  398,  629. 

STREET  RAILROADS. 

See  Carriers,  g§  12,  295,  317,  320,  347;  Evi- 
dence, §  474;  Negligence,  §  85;  Trial,  g  252; 
Witnesses,  §§  236,  248. 

n.  REGULATION  AND  OPERATION. 

1 86  (Me.)  Where  a  street  railway  in  clearing 
snow  from  its  roadbed  piled  it  up  six  or  seven 
inches  high  and  sloping  to  the  track  in  the 
traveled  part  of  the  highway,  such  trench,  if 
sufficient  to  overturn  a  cab  driven  with  due 
care,  constituted  a  defect.— Mansell  v.  Lewiston, 
A.  &  W.  St  Ry.,  85  A.  473. 

1 86  (N.J.)  In  the  absence  of  statute,  ordi- 
nance, or  contractual  obligation,  the  railway 
is  not  liable  to  a  traveler  who  is  injured  by 
stumbling  over  one  of  its  tracks,  which  is  ex- 
posed by  the  highway  becoming  depressed, 
when  such  depression  was  not  occasioned  by 
the  negligence  of  the  companv. — Johnson  v. 
Public  Service  Ry.  Co.,  85  A.  165. 

S  90  (Me.)  A  street  railroad  company  was  lia- 
ble for  injuries  caused  by  its  motorman's  negli- 
gence in  attempting  to  pass  a  team  and  wagon 
so  near  the  track  that  a  slight  turn  of  the  hors- 
es would  throw  the  wagon  against  the  car. — 
Fickett  v.  Lewiston,  A.  &  W.  St  Ry.,  85  A. 
1067. 

§90  (N.J.Sup.)  It  is  error  to  instruct  that 
it  is  the  duty  of  the  motorman  and  conductor 
to  use  a  high  degree  of  care  to  avoid  a  colli- 
sion with  plaintiff's  automobile.— Clark  v.  Pub- 
lic Service  R.  Co.,  85  A.  189. 

g  99  (Conn.)  A  driver  struck  by  a  street  car 
held  guilty  of  contributory  negligence  as  a  mat- 
ter of  law.— Swayne  v.  Connecticut  Co.,  85  A. 
634,  737. 

g  99  (N.J.  Sup.)  A  city  ordinance,  making  it 
a  misdemeanor  to  refuse  the  right  of  way  or  in 
any  way  obstruct  any  fire  apparatus,  did  not 
abrogate  the  rule  relating  to  contributory  negli- 
gence as  to  a  driver  of  a  fire  apparatus,  injur- 
ed in  a  collision  with  a  street  car. — Woods  v. 
Public  Service  Co.,  85  A.  1016. 

g  103  (Me.)  Street  railroad  company  held  lia- 
ble where  motorman  ran  car  against  wagon 
close  to  the  track,  although  driver  failed  to  look 
back  to  see  if  a  car  was  coming. — Fickett  v. 
Lewiston,  A.  &  W.  St.  Ry.,  85  A.  1067. 

{112  (Conn.)  A  traveler  suing  for  injuries  in 
a  collision  with  a  street  car  has  the  burden  of 
proving  the  negligence  of  the  street  railroad 
company  and  his  own  freedom  from  contribu- 
tory negligence.— Swayne  v.  Connecticut  Co., 
85  A.  634,  737. 

The  burden  of  proving  freedom  from  contribu- 
tory negligence  on  the  part  of  a  traveler  injur- 
ed in  a  collision  with  a  street  car  may  be  sus- 
tained only  by  proving  that  he  made  such  use  of 


his  faculties  as  an  ordinarily  prudent  bu 
would  have  done  under  similar  cbcuinstaneei, 
—Id. 

|  1 14  (Conn.)  In  an  action  against  a  str** 
railway  for  the  wrongful  killing  of  an  infai.. 
on  its  tracks,  evidence  held  to  establish  con- 
tributory negligence  on  the  part  of  deceased.  - 
Jollimore  v.  Connecticut  Co.,  85  A.  373. 

g  1 14  (Conn.)  The  testimony  of  a  traveler 
struck  by  a  street  car  that  the  car  approari-.j 
like  a  chain  of  lightning  is  entitled  to  bat  lit- 
tle weight  in  determining  the  speed  of  the  car. 
where  he  did  not  see  the  car,  bat  only  ti- 
searchlight  coming  directly  toward  hira.- 
Swayne  v.  Connecticut  Co.,  85  A.  634,  737. 

Evidence  held  not  to  support  a  finding  of  neg- 
ligence in  operating  a  street  car  at  too  high  a 
speed.— Id. 

Evidence  held  to  show  that  the  speed  of  a 
street  car  was  not  the  proximate  cause  of  a 
collision  with  a  traveler. — Id. 

g  1 14  (Me.)  That  a  cab  overturned  in  the 
traveled  part  of  a  street  by  contact  with  tat 
rail  of  a  street  railroad  on  both  sides  of  whki 
snow  was  piled  was  strong  evidence  that  the 
street  was  unsafe  for  travelers. — Mansell  t 
Lewiston,  A.  &  W.  St  Ry.,  85  A.  473. 

Evidence  in  an  action  for  personal  injuries  re- 
sulting from  the  overturning  of  a  cab  by  con- 
tact with  the  rail  of  a  street  railroad  held  r< 
sustain  a  finding  that  plaintiff  was  in  the  exer- 
cise of  due  care. — Id. 

8117  (Pa.)  In  an  action  against  a  stmt 
railway  for  injuries  received  in  a  collision  with 
plaintiff's  milk  wagon,  question  of  the  raQrrad 
company's  negligence  and  of  plaintiff's  con:ri> 
utory  negligence  held  for  the  jury. — Chronisur 
v.  York  Rys.  Co.,  85  A.  140. 

g  1 17  (R.I.)  In  an  action  for  death  of  oae 
run  over  by  a  street  car,  where  there  was  no  ev- 
idence that  decedent  exercised  due  care,  or  of 
any  negligence  of  defendant  in  operatim  the 
car,  a  nonsuit  held  proper.— Pashalian  t.  Rhode 
Island  Co.,  85  A  673. 

SUBLETTING. 

See  Landlord  and  Tenant,  g  104 

SUBROGATION. 

g  17  (Me.)  A  junior  mortgagee,  who  redeems 
a  prior  mortgage,  is  subrogated  to  the  right? 
of  the  first  mortgagee  for  the  amount  paid  u 
protect  his  interests.— Allen  v.  Alden,  8SA.3. 

g  17  (Pa.)  If  a  junior  mortgagee  pay  a  prior 
incumbrance  to  protect  his  own  interest,  he  wiii 
be  subrogated  to  the  rights  of  the  senior  in- 
cumbrancer.—Hopkins  Mfg.  Co.  v.  Ketterer,  SS 
A.  421. 

§  31  (Me.)  Where  one  redeeming  from  a  mort- 
gage is  a  surety  for  the  mortgage  debt  be  s 
entitled  to  an  assignment  to  perfect  his  right  of 
subrogation. — Allen  v.  Alden,  85  A.  3. 

g  31  (Pa.)  A  junior  mortgagee  paying  a  prior 
incumbrance  to  protect  his  own  interest  if 
necessary,  may  compel  an  assignment  of  the  se- 
curity.—Hopkins  Mfg.  Co.  v.  Ketterer,  85  A 
421. 

A  lessee  who,  after  issuance  of  sci.  fa.  on  a 
mortgage,  tendered  to  the  attorney  of  record  o! 
the  nonresident  mortgagee  the  deed,  interest 
costs,  etc.,  was  entitled  to  compel  an  assign- 
ment of  the  mortgage  by  bill  for  subrogation. 
-Id. 

Where  a  judgment  note  was  not  executed  for 
more  than  a  year  and  a  half  after  the  record- 
ing of  a  lease  of  premises  of  the  maker,  the 
holder  has  no  superior  equity,  which  would  jus- 
tify him  in  withholding  the  assignment  to  the 
lessee  of  a  mortgage  on  the  leased  premises  to 
protect  the  holder's  subsequent  judgment— Id. 

§41  (Pa.)  On  a  bill  for  subrogation,  it  is  not 
necessary  to  bring  into  court  the  money  tender- 
ed, where  the  bill  avers  readiness  and  ability  of 
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the  plaintiff  to  pay,  and  tenders  payment  of, 
the  amount  due.— Hopkins  Mfg.  Co.  v.  Ketterer, 
So  A.  421. 

SUBSCRIPTIONS. 

See  Corporations,  gf  88,  90. 

SUBSTITUTION. 

See  Wilis,  SS  554,  557. 

SUICIDE. 

See  Insurance,  §§  719,  815. 


See  Action. 


SUIT. 
SUPERSEDEAS. 


(2  (Md.)  Intention  to  confine  the  right  of 
supersedeas  to  judgments  and  decrees  in  civil 
actions  is  shown  by  Code  Pub.  Civ.  Laws,  art. 
17,  §  28,  providing  that  the  clerks  of  certain 
courts,  not  including  the  Criminal  Court  of  Bal- 
timore, shall  have  power  to  take  supersedeas  of 
judgments,  and  by  the  form  of  supersedeas  given 
in  article  52,  }  56,  whereby  judgment  is  con- 
fessed in  favor  of  plaintiff  in  the  original  judg- 
ment—Backus v.  State,  85  A.  501. 

1 5  (Md.)  Even  if  there  were  power  to  take 
supersedeas  in  a  criminal  case,  an  instrument 
signed  by  one  sentenced  to  pay  a  fine  and  by 
two  others,  merely  reciting,  "Fine  and  costs 
superseded  by  us  for  six  months,"  is  invalid  as 
disregarding  the  substantial  requirements  of 
Code  Pub.  Civ.  Laws,  art  52,  |  56,  prescribing 
the  form  of  supersedeas. — Backus  v.  State,  85 
A  501. 

SURETYSHIP. 

See  Principal  and  Surety. 

.  SWINDLING. 

See  False  Pretenses. 

TALESMEN. 

See  Jury,  |  53. 

TAXATION. 

See  Account;    Municipal  Corporations.  II  406- 
586,  99S;   Pleading,  f  35;   Towns,  |{  46-59. 

I.   NATURE  AND  EXTENT  OF  POWBB 
IK    GENERAL. 

{  28  (Me.)  The  Legislature  may  not  delegate 
its  legislative  power  of  taxation,  except  to  mu- 
nicipal corporations,  so  far  as  is  necessary  for 
their  own  purposes,  and  in  such  case  the  power 
must  be  expressly  and  distinctly  granted. — City 
of  Auburn  v.  Paul,  85  A.  571. 

II.   COXSTITCrnOXAX.  REQUIRE- 
MENTS AND  RESTRICTIONS. 

§  49  (Me.)  Priv.  &  Sp.  Laws  1911,  c.  227,  f  5, 

incorporating  Bayville  Village  Corporation,  pro- 
viding for  the  distribution  of  taxes  collected 
from  the  inhabitants  and  estates  within  the  vil- 
lage, is  not  in  violation  of  the  constitutional 
provision  requiring  that  all  taxes  shall  be  appor- 
tioned and  assessed  equally  according  to  the 
just  value  of  the  property  assessed. — Inhabit- 
ants of  Bayville  Village  Corporation  v.  Inhab- 
itants of  Boothbay  Harbor,  85  A.  300. 

HI.  LIABILITY  OF  PERSONS  AND 
PROPERTY. 

(B)  Corporations   and   Corporate   Stock 
and  Property. 

§  166  (Pa.)  New  Jersey  manufacturing  com- 
pany doing  business  in  Pennsylvania  held  sub- 
ject to  capital  stock  tax  under  Act  Jnne  1, 
1S89  (P.  L.  420),  as  amended  by  Acts  June  8, 


1891  (P.  L.  229),  and  June  8,  1893  (P.  L.  353), 
but  not  for  tax  on  evidences  of  indebtedness  in 
deposit  in  the  state. — Commonwealth  v.  Curtis 
Pub.'  Co.,  85  A.  360. 

(D)  Exemptions, 

I  193  (N.H.)  The  Constitution  requires  that 
all  property  be  assessed  for  taxes  upon  the  same 
percentage  of  its  value;  and  hence  the  Legisla- 
ture cannot  exempt  from  taxation  standing  tim- 
ber to  the  extent  of  25  per  cent,  of  its  true 
value,  and  at  the  same  time  leave  other  prop- 
erty to  be  taxed  at  its  true  value. — In  re  Opin- 
ion of  the  Justices,  85  A.  757. 

Laws  1911,  c.  83,  relating  to  the  taxation  of 
money  on  hand  or  at  interest,  and  exempting 
from  taxation  loans  on  New  Hampshire  realty 
at  5  per  cent,  interest  or  less,  is  not  unconstitu- 
tional, though  it  classifies  money  at  interest  so 
as  to  exempt  one  class  and  tax  another. — Id. 

V.  LEVY  AND  ASSESSMENT. 

(B)   Assessors  and  Proceedings  for  As- 
sessment. 

S  317  (Pa.)  Act  Feb.  11.  1895  (P.  L.  4),  does 
not  change  the  duties  or  the  auditor  general 
as  to  taxation;  and  he  is  not  bound  to  obey 
the  rules  and  regulations  of  the  banking  depart- 
ment.— Commonwealth  v.  Union  Trust  Co.  of 
Pittsburgh,  85  A.  461. 

J  318  (N.J.Sup.)  Under  Tax  Act,  H  7,  22, 
378,  37t,  and  37w,  property  not  exempt  on  May 
20th  is  taxable,  although  subsequently  conveyed 
to  a  city  entitled  to  exemption. — Mayor  and 
Aldermen  of  Jersey  City  v.  Montville  Tp.,  85 

A  ssa 

(D)  Mode     of     Assessment     of     Corporate 
Stock,  Property,  or  Receipts. 

5  37 1  J/a  (Pa.)  The  report  required  by  Act 
June  13,  1907  (P.  L.  640),  to  be  filed  by  a  trust 
company  is  not  conclusive  upon  the  auditor  gen- 
eral, but  he  may  inquire  further  and  make  set- 
tlement of  taxable  value  according  to  the  actual 
value.— Commonwealth  v.  Union  Trust  Co.  of 
Pittsburgh    85  A.  461. 

Where  the  return  of  a  trust  company  shows 
that  securities  representing  undivided  profits 
were  appraised  at  their  cost  price,  while  their 
reported  value,  was  greatly  in  excess  thereof,  the 
auditor  general  may  fix  the  higher  value  in  as- 
certaining the  actual  value  for  taxation. — Id. 

{386  (N.J.Sup.)  In  the  taxation  of  a  trust 
company,  it  is  proper  to  compute  the  whole  val- 
ue of  the  capital  stock,  and  to  deduct  the  value 
of  real  estate,  exempted  securities,  and  nontaxa- 
ble mortgages,  even  where  the  total  of  capital, 
surplus,  and  undivided  profits  is  less  than  the 
value  of  real  estate,  exempted  securities,  and 
nontaxable  mortgages. — City  of  Camden  v.  Cam- 
den Safe  Deposit  &  Trust  Co.,  85  A.  1026. 

§  390  (N.H.)  Under  Pub.  St.  1901,  c.  64,  f  1, 
as  amended  by  Laws  1909,  c.  66,  requiring  rail- 
road property  to  be  assessed  at  as  nearly  equal 
a  rate  as  may  be  to  the  average  rate  of  taxation 
upon  all  other  property,  a  railroad  company  is 
not  entitled  to  an  abatement  of  a  tax  if  its 
property  is  not  assessed  for  a  greater  percentage 
of  its  true  value  than  the  average  of  other  prop- 
erty, though  the  assessment  was  otherwise  il- 
legal—Boston &  M.  R.  R.  v.  State,  85  A.  616. 

The  words  "other  property"  in  Pub.  St.  1901, 
cc.  55-66,  and  chapter  64,  {  1,  as  amended  by 
Laws  1909,  c.  66,  requiring  railroad  property  to 
be  taxed  at  a  rate  as  nearly  equal  as  may  be  to 
the  average  rate  of  taxation  upon  other  prop- 
erty, meant  other  "taxable"  property  and  not 
merely  other  property  "taxed,  construing  it  in 
view  of  chapter  59,  {  11,  and  chapter  64,  {  10. 
— Id. 

f  397  (Pa.)  Bills  and  accounts  receivable  of  a 
foreign  corporation  do  not  necessarily  indicate 
capital  employed  wholly  within  the  state,  and 
cannot  be  made  basis  for  settlement  of  a  bonus 
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on  increase  of  capital  under  Act  May  8,  1901 
(P.  L.  150).— Commonwealth  v.  G.  W.  Ellis  Co., 
86  A.  414. 

(O)  Review,   Correction,   or  Setting;  Aside 
of  Anewmeat 

8452  (N.H.)  Pub.  St  1901,  c  64,  {  10,  per- 
mitting any  railroad  corporation  aggrieved  by  a 
tax  to  appeal  to  the  Supreme  Court  for  relief 
which  shall  make  such  orders  aa  justice  may  re- 
quire, was  enacted  to  put  railroad  companies  on 
the  same  basis  as  to  taxation  as  other  taxpay- 
ers.—Boston  &  M.  R.  R.  t.  State,  85  A  616. 

1 485  (N.H.)  In  view  of  Laws  1878,  c.  61,  { 
7,  requiring  the  board  of  equalization  to  deter- 
mine whether  the  personalty  of  the  several 
towns  has  been  uniformly  estimated  according 
to  the  best  information  from  any  source,  and 
Pub.  St.  1901,  c.  63,  1  4,  requiring  the  board 
to  correct  the  assessor  s  returns,  the  board,  in 
determining  the  value  of  other  property  for  as- 
sessing railroad  property  with  reference  there- 
to, pursuant  to  chapter  64,  8  1,  as  amended  by 
Laws  1909,  c.  66,  is  not  confined  to  the  returns 
of  the  local  assessors. — Boston  &  M.  R.  R.  v. 
State,  85  A.  616. 

{  493  (N.H.)  Under  Pub.  St.  1901,  c.  64,  {  10, 
where  a  railroad  company,  aggrieved  by  a  tax, 
appeals  to  the  Supreme  Court,  the  Supreme 
Court  cannot  revise  the  rulings  of  the  board  of 
equalization  at  the  hearing  in  a  proceeding  be- 
fore it  to  abate  a  tax.— Boston  &  M.  R.  R.  v. 
State,  85  A.  616. 

While  in  absence  of  an  agreement  for  judg- 
ment on  a  direct  appeal  to  the  Supreme  Court 
after  exceptions  to  the  admission  of  evidence, 
as  on  petition  for  an  abatement  of  a  tax  on 
real  property,  it  does  not  usually  consider  ques- 
tions of  law,  it  may  do  so  at  any  stage  of  the 
proceedings  if  it  will  hasten  the  disposition  of 
the  controversy. — Id. 

An  appeal  to  the  Supreme  Court  for  the 
abatement  of  a  tax  on  railroad  property  pur- 
suant to  Pub.  St  1901,  c.  64,  §  10,  is  a  judicial 
proceeding  to  which  the  usual  rules  of  evidence 
apply,  so  that  the  company  may  show  facts  go- 
ing to  a  reduction  of  its  tax  only  by  legal  evi- 
dence, though  the  6ame  latitude  is  not  allow- 
able in  producing  evidence  as  in  ordinary  judi- 
cial proceedings. — Id. 

VI.  LIE*  AND  PRIORITY. 

{509  (N.J.Sup.)  The  Legislature  has  power 
to  make  taxes  a  lien  paramount  to  prior  claims. 
—  Mayor  and  Aldermen  of  Jersey  City  v.  Mont- 
ville  Tp.,  85  A.  838. 

§  51 1  (N.J.Sup.)  Purchaser  of  property  after 
October  1st  and  before  tax  previously  assessed 
has  become  a  lien  takes  it  subject  to  the  lien 
when  created  without  notice,  especially  in  view 
of  Tax  Act  §§  57  and  59.— Mayor  and  Alder- 
men of  Jersey  City  v.  Montvilie  Tp.,  86  A.  838. 

VIH.   COLLECTION     AND     ENFORCE- 

MENT  AGAINST  PERSONS  OR 

PERSONAL  PROPERTY. 

(A)  Collectors    and    Proceeding's    tor    Col- 
lection In  General. 

{  557  (Pa.)  Final  settlement  by  borough  au- 
ditors showing  liability  of  a  borough  to  a  tax 
collector  in  toe  settlement  of  his  accounts  is 
conclusive  against  the  borough  if  it  fails  to  ap- 
peal within  the  prescribed  time. — Jones  v.  Shar- 
on Borough,  85  A.  989. 

$561  (Pa.)  Where  reports  of  borough  au- 
ditors fix  a  liability  on  a  borough  tax  collector 
for  uncollected  tax  duplicates,  the  borough  coun- 
cil may,  under  Act  June  26,  1886  (P.  L.  187), 
for  proper  reasons,  exonerate  him.— Jones  ▼. 
Sharon  Borough,  85  A.  989. 

Where  a  tax  collector  is  exonerated  from  li- 
ability for  uncollected  tax  duplicates  under  Act 
June  25,  1885  (P.  L.  187),  such  exoneration 
has  the  same  effect  on  his  liability  as  if  the  par- 
ties had  paid  the  taxes  assessed  against  them. 
-Id. 


XHL  LEGACT,  IMHFUTTAMWII  AND 
TRANSFER  T/ 


{868  (N.J.SupJ  Under  Transfer  Tax  Ac. 
1909,  {  12,  providing  that  property  located  is 
the  state  shall  be  subject  to  a  transfer  ui 
bearing  the  same  ratio  to  the  entire  tax  whin 
decedent's  estate  would  have  been  subject  to  if 
he  had  been  a  resident  of  the  state  aa  such  prop- 
erty in  the  state  bears  to  the  entire  estate,  it  a 
error  to  include  in  the  valuation  real  estate  c 
New  York  in  fixing  transfer  tax  on  stock?  at 
New  Jersey  corporations  belonging  to  such  non- 
resident decedent— Beers  v.  Edwards,  85  A. 
1022. 

S  879  (Pa.)  Where  a  transfer  is  intended  t» 
take  effect  either  in  possession  or  enjoyment, 
after  the  grantor's  death,  the  property  is  sub- 
ject to  the  collateral  inheritance  tax  impose: 
by  Act  May  6,  1887  (P.  L.  79).— In  re  Todd  s 
Estate,  85  A.  845. 

Where  testatrix  bequeathed  legacies,  the  prin- 
cipal of  which  she  conveyed  during  her  lifetime, 
taking  obligations  to  pay  interest  thereon  dar- 
ing her  life,  the  legacies  were  subject  to  inher- 
itance tax  on  testatrix's  death.— Id. 

XIV.  DISPOSITION    OF   TAXES    COL- 
LECTED, AND  FAILURE  OF  LOCAL 
AUTHORITIES  TO  COLLECT. 

|9II  (Me.)  Priv.  ft  Sp.  Laws  1911,  c  227. 
{  5,  incorporating  Bayville  Village  Corporation, 
providing  for  the  apportionment  of  taxes  col- 
lected on  property  and  estates  within  sou 
village  corporation,  held  a  proper  exercise  ci 
legislative  power  for  the  conservation  of  pub- 
lic welfare.— Inhabitants  of  Bayville  Villa** 
Corporation  v.  Inhabitants  of  Boothbay  Har- 
bor, 85  A.  300. 

TELEGRAPHS  AND  TELEPHONES. 

H.   REGULATION    AND     OPERATIOH. 

{42  (N.J.Sup.)  The  addressee  of  a  telegram 
who  was  dealing  in  differences  could  not  render 
damages  for  delay  in  the  delivery  of  a  teletmx 
relating  to  the  condition  of  the  market  by  rea- 
son of  which  he  did  not  buy  until  the  next  day. 
since  such  dealing  is  against  public  polk?.— 
Schnitzer  v.  Western  Union  Telegraph  Col,  S3 
A.  102L 

TENANCY  IN  COMMON. 

See  Executors  and  Administrators,  |  52;   Joint 
Tenancy;   Trial,  {  251. 

II.  MUTUAL    RIGHTS,    DUTIES,    AND 
LIABILITIES  OF  OOTENANTS. 

{ 34  (Del.Ch.)  Where  tenants  in  conunoa 
made  a  deed  in  trust  for  Bale,  the  proceeds  to 
be  applied  to  the  payment  of  liens  of  record.  os< 
of  the  grantors,  who  claimed  to  be  the  equitahi* 
assignee  of  another,  a  judgment  against  wheat 
had  been  paid  by  the  claimant,  waived  any 
right  as  equitable  assignee  by  the  trust  deed.— 
Curlett  v.  Emmons,  85  A.  1079. 

HI.  RIGHTS  AND  LIABILITIES  OF 

OOTENANTS  AS  TO  THIRD 

PERSONS. 

{  43  (Vt)  A  tenant  in  common  is  not  bound 
to  examine  the  records  to  see  whether  his  co- 
tenant  has  given  a  deed  of  timber,  which  could 
not  be  effective  against  his  rights,  even  as  color 
of  title;  and  one  relying  upon  such  a  deed  can- 
not claim  that  his  acts,  in  cutting  timber  from 
the  premises,  charged  such  tenant  with  the  gen- 
eral duty  of  inquiry.— Lee  v.  Follensby,  86  A. 
915. 

{  55  (Vt)  A  deed  to  timber  rights  by  one  of 
four  cotenants,  being  inoperative  as  against  tfc* 
other  three,  was  not  such  a  color  of  title  as  to 
connect  the  grantee  with  the  title,  so  as  to  pre- 
vent, in  an  action  by  one  of  the  three  for  tres- 
pass against  the  grantee,  his  recovery  for  the 
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other  as  well  as  himself.— Lee  v.  Follenshy,  86 
A.  915. 

An  invalid  deed  to  timber  rights  by  a  coten- 
ant  of  plaintiff  does  not  operate  as  a  license  by 
the  plaintiff,  unless  it  is  because  of  some  au- 
thority back  of  the  deed,  which  the  one  claiming 
the  license  has  the  burden  of  showing,  and  evi- 
dence that  plaintiff  left  such  cotenant  in  pos- 
session, with  authority  to  license,  did  not  shift 
it.— Id. 

TENDER. 

See  Attorney  and  Client,  f  98;    Sales,  g  196; 
Specific  Performance,  gg  105,  126. 

|  14  (Pa.)  That  a  tender  is  coupled  with  a 
condition  on  which  the  debtor  has  a  right  to 
insist  and  to  which  the  creditor  cannot  rea- 
sonably object  does  not  invalidate  it— Schaef- 
fer  v.  Herman,  85  A.  94. 

g  15  (Pa.)  If  no  objection  is  made  to  a  ten- 
der of  a  certificate  of  deposit  or  certified  Check 
on  the  ground  that  it  is  not  lawful  money,  such 
tender  is  sufficient— Schaeffer  v.  Coldren,  85 
A.  98. 

i  16  (Pa.)  Acts  insufficient  to  make  a  com- 
plete tender  may  be  proof  of  readiness  to  per- 
form so  as  to  protect  the  rights  of  the1  party 
where  a  proper  tender  is  made  impossible  by 
circumstances  not  due  to  the  fault  of  the  ten- 
derer—Schaeffer  v.  Coldren,  85  A.  98.        * 

TESTAMENT. 

See  Wills. 

TESTAMENTARY  CAPACITY. 

See  Wills,  gg  21-55. 

THEATERS  AND  SHOWS. 

See  Agriculture;    Damages,  f  94. 

g  2  (Md.)  Acts  1912,  c.  132,  providing  for  the 
regulation  and  licensing  of  horse  racing  in  H. 
county,  held  a  proper  exercise  of  police  power.— 
Clark  v.  Harford  Agricultural  &  Breeders'  Ass'n, 
85  A.  503. 

1 3  (N.J. Sup.)  An  ordinance  declaring  that 
any  person  who  shall  publicly,  for  price  or  re- 
ward, dance  without  first  having  obtained  a  li- 
cense, applies  to  an  individual  performer  who 
may  be  hired  to  help  make  up  an  exhibition. — 
Treasurer  of  City  of  Elizabeth  v.  Lytton,  85 
A.  341. 

TICKETS. 

See  Carriers,  §  358. 

TIME. 

See  Abatement  and  Revival;  Covenants;  Elec- 
tions, §  278;  Eminent  Domain,  f  182;  Ex- 
ceptions, Bill  of,  g  40;  Pleading,  §§  58,  199; 
Principal  and  Surety,  S  108;  Recognizances, 
f  2;  Schools  and  School  Districts,  g  80; 
Wills,  {  21. 

TITLE. 

See*  Adverse  Possession ;  Bankruptcy,  f  150; 
Corporations,   ff  151,  182;    Ejectment,  §g  6, 


9,  10,  90;  Eminent  Domainrg  317;  Equity, 
i  47;  Fraudulent  Conveyances,  gg  139,  147: 
Partition,  g  17;  Quieting  Title;  Sales,  g 
234;    Statutes,  £§  107-121,  137,  138;    Tres- 


T0RTS. 

See  Action  on  the  Case:  Arrest;  Assault 
and  Battery;  Death;  False  Imprisonment; 
Fraud;  Landlord  and  Tenant,  §|  162-169; 
Libel  and  Slander;  (Malicious  Prosecution; 
Master  and  Servant,  |j  88-332;  Municipal 
Corporations,  gg  705,  706,  756-816;  Negli- 
gence; Nuisance;  Physicians  and  Surgeons, 
if  14-18;  Release,  g  29;  Trespass;  Trover 
and  Conversion. 


TOWNS. 

See  Account;  Certiorari,  {§  31,  64;  Counties; 
Highways,  f  157;  Libel  and  Slander,  g  50; 
Statutes,  |  120. 

TIT.  PBOFBRTT.  CONTRACTS,  AITD 
LIABTLTTTEg. 

§  36  (Me.)  Town  held  not  entitled  to  sue  wa- 
ter company  for  specific  performance  of  agree- 
ment to  convey  on  payment  of  cost  of  construc- 
tion, with  interest  less  net  income,  until  it 
lawfully  voted  to  purchase,  and  lawfully  provid- 
ed means  of  payment — Inhabitants  of  Strong 
v.  Strong  Water  Company,  85  A  1062. 

g  39  (R.I.)  Where  a  town  was  authorized  to 
bid  for  and  construct  a  state  road  and  to  ob- 
tain road  machinery  therefor,  held  that,  having 
used  the  machinery,  it  was  liable  in  assumpsit, 
though  the  contract  therefor  was  made  by  an 
officer  who  was  not  authorized  to  enter  into  it 
— Pocasset  Ice  Co.  v.  Burton,  85  A  277. 

IV.  FISCAL  MANAGEMENT,  PUBLIC 

DEBT,  SECURITIES,  ANT) 

TAXATION. 

g46  (Me.)  The  raising  of  money  by  a  town 
to  buy  a  waterworks  by  temporary  loans,  fol- 
lowed by  the  formation  of  a  water  district  to 
take  over  the  property  and  issue  bonds  to  pay 
such  loans,  the  tax  provided  for  their  payment 
to  be  then  abated,  would  violate  Const  art  22, 
limiting  indebtedness  which  towns  may  ere- 
ate.— Inhabitants  of  Strong  v.  Strong  Water 
Company,  85  A  1062. 

Vote  of  town  to  purchase  waterworks  and 
issue  promissory  note  for  the  amount  neces- 
sary to  provide  the  purchase  price,  which 
would  exceed  the  debt  limit,  held  unauthorized 
and  invalid  under  Const  art  22.— Id. 

g  46  (N.J.)  Where  a  township  committee  bor- 
rows money  under  Township  Law  1899,  g  81, 
in  anticipation  of  collection  of  sums  voted,  the 
resolution  of  the  committee  need  not  state  that 
the  money  is  borrowed  to  anticipate  collections 
voted  for  township  purposes. — Farmers'  &  Me- 
chanics' Nat.  Bank  of  Woodbury  v.  Franklin 
Tp.,  in  Gloucester  County,  85  A  320. 

g  59  (N J.)  The  township  records  show  how 
much  money  comes  into  a  tax  collector's  hands, 
and,  while  the  moneys  illegally  disbursed  may 
be  unknown,  he  does  not  cease  to  owe  them  to  . 
the  township,  and  the  proper  remedies  against 
him  are  at  law. — Township  of  Franklin  v. 
Crane,  85  A  408 ;  Same  v.  Trammell,  Id.  411. 

TRADE  FIXTURES.     ' 

See  Fixtures,  gg   15,  31-33. 

TRANSFER  TAX. 

See  Taxation,  gg  868,  879. 

TRESPASS. 

See  Action  on  the  Case;  Adverse  Possession,  g 
114;  Depositions,  |_101;  Judgment,  Jg  707, 
743;  Tenancy  in  Common,  g  55;  Trial,  $ 
140. 

H.  ACTIONS. 
(A)  Rlsht  of  Action  and  Defenses. 

g  20  (Me.)  The  gist  of  trespass  quare  claus- 
um  is  injury  to  the  possessory  right,  and  the 
action  will  not  lie  unless  plaintiff  is  in  pos- 
session at  the  time  of  the  alleged  trespass.— 
Linn  Woolen  Co.  v.  Brown,  85  A  404. 

A  tenant  may  not  maintain  trespass  quare 
clausum  aginst  one  in  possession  under  a  sub- 
lease from  him. — Id. 

A  notice  to  a  tenant  to  quit  does  not  of  it- 
self change  possession,  and  trespass  may  not 
be  maintained  against  the  tenant  before  his 
right  of  possession  is  actually  disturbed. — Id. 
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(B)  Jurisdiction,  Partial,  Preliminary 
Proceedings,   and   Pleading-. 

143  (Vt.)  In  trespass  for  cutting  timber, 
where  the  defendant  pleaded  that  he  bad  a  li- 
cense, the  plaintiff  could  recover  for  timber  cut 
after  the  alleged  license  expired,  under  a  denial 
in  his  replication  that  there  was  any  license, 
without  claiming  that  defendants  had  exceeded 
the  license.— Lee  v.  Follensby,  85  A.  915. 

(C)  Evidence. 

g  46  (Pa.)  Plaintiffs  held  to  have  failed  to  es- 
tablish title  and  hence  to  be  not  entitled  to  dam- 
ages for  timber  cut.— Reed  v.  Broad  Top  Lum- 
ber Co.,  85  A.  17. 

TRIAL 

See  Accord  and  Satisfaction,  $  87;  Agricul- 
ture; Appeal  and  Error,  §J  171-275,  694, 
856,  882,  906-984,  1053,  1064-1068,  1071; 
Bills  and  Notes,  g  537;  Boundaries,  §  40; 
Brokers,  }  88;  Carriers,  gg  19,  106,  320,  383; 
Continuance ;  Contracts,  {  352 ;  Corpora- 
tions, gg  308,  521;  Costs:  Criminal  Law,  II 
670-834,  1043,  1050,  1158;  Damages,  §§  87, 
208.  216;  Electricity,  §  19;  Estoppel,  §  119 ; 
Evidence,  I  258;  False  Pretenses;  Fraud, 
I  65;  Highways,  g  213;  Homicide,  §8  282- 
308,  340;  Husband  and  Wife,  g  335;  Insur- 
ance, g  668;  Landlord  and  Tenant,  gg  169, 
285;  Master  and  Servant,  gg  286-293,  332; 
Mechanics'  Liens,  g  288;  Municipal  Corpora- 
tions, g  706;  Negligence,  gg  136-139;  New 
Trial ;  Physicians  and  Surgeons,  g  18 ;  Rail- 
roads, g  350;  Sales,  g  88;  Street  Railroads, 
Sg  90,  117;  Trover  and  Conversion,  g  68; 
Wills,  gg  309-316;    Work  and  Labor,  g  30. 

XX.  SOCKETS,  LISTS,  AMD   CALEN- 
DARS. 

g  9  (N.H.)  The  issuance  of  a  scire  facias  to 
revive  an  action  is  not  the  institution  of  a 
new  action;  and  hence  is  not  subject  to  the 
rule  forbidding  the  entry  of  the  action  on  the 
docket  until  the  writ  or  petition  is  filed. — 
Shea  v.  Starr,  85  A.  788. 

IV.  RECEPTION    OF   EVIDENCE. 

(A)  Introduction,  Offer,  and  Admission  of 

Evidence  In  General. 

{45  (Md.)  In  an  action  on  a  note,  an  objec- 
'  tion  to  a  question  whether  a  third  party  had 
loaned  the  defendants  any  money,  and,  if  so, 
when,  was  properly  sustained,  where  there  was 
no  offer  to  show  the  materiality  of  such  inquiry. 
—Herrman  v.  Combs,  85  A.  1044. 

§  45  (Vt.)  The  question  asked  of  defendant  by 
his  counsel,  immediately  after  plaintiff,  for  the 
purpose  of  laying  a  foundation  for  admission  of 
a  letter,  showed  it  to  defendant,  and  he  identi- 
fied it  and  admitted  that  he  wrote  it,  not  being 
cross-examination,  and  the  expected  answer  not 
being  obviously  disclosed,  an  offer  of  proof  was 
necessary  to  make  erroneous  the  exclusion,  on 
objection,  of  the  question. — Livingstone  Mfg. 
Co.  v.  Rizzi  Bros.,  85  A.  912. 

g  48  (Pa.)  Where  admissible  evidence  is  in- 
cluded in  the  same  offer  with  inadmissible  evi- 
dence, the  whole  offer  may  be  rejected.— Ickes 
v.  Ickes,  85  A.  885. 

(B)  Order  of  Proof,  Rebuttal,  and  Reopen- 

ing; Case. 

g  59  (Conn.)  Order  of  proof  on  a  trifling  mat- 
ter is  within  the  discretion  of  the  trial  court. — 
Holcomb  Co.  v.  Clark,  85  A.  376. 

g  60  (Conn.)  Evidence  that  the  horse,  which 
witness  testified  was  vicious,  was  the  one  which 
kicked  plaintiff,  and  was  defendant's  horse,  is 
sufficient  foundation  as  to  identity  for  admis- 
sion of  the  testimony  as  to  viciousness  though 
the  question  of  the  identity  was  still  for  the 
jury. — Hope  v.  Valente,  85  A.  541. 

g  60  (Vt.)  The  exclusion  of  the  question  ask- 
ed of  defendant  by  his  counsel,  while  defendant 


was  being  questioned  by  plaintiff  in  laying  foun- 
dation to  introduce  a  letter  written  by  defend 
ant,  was  not  error;  its  effect  being  only  to  d- 
fer  the  question  till  defendant  had  the  cast- 
Livingstone  Mfg.  Co.  v.  Rizzi  Bros.,  83  A.  5*12 

g62  (Md.)  It  was  error  to  permit  plaint  J 
to  testify  in  rebuttal,  after  defendants  bad  cine- 
ed  their  case,  concerning  new  matter  op-  •» 
which  defendants  were  denied  the  right  to  intr- 
duce  evidence. — Herrman  v.  Combs,  85  A.  1044 

g64  (Md.)  It  was  error  to  refuse  to  pens^ 
defendants  in  surrebuttal  to  introduce  evidVo  • 
on  new  matter  introduced  by  plaintiff  in  rebut- 
tal.—Herrman  v.  Combs,  85  A.  1044. 

(C)   Objections,  Motions  to  Strike  Omt.  aas 
Exceptions. 

g  85  (Pa.)  Where  offers  of  evidence  sapper;*! 
plaintiff's  cause  of  action,  and  are  objected  tu 
on  the  ground  that  as  a  whole  they  are  imma- 
terial, the  court  commits  reversible  error  if  ii 
rejects  the  offers,  though  they  may  have  con- 
tained irrelevant  matter.— Bausbach  v.  Reiff.  V 
A.  762. 

{89  (Md.)  Where,  in  an  action  on  a  not*, 
defendant  claimed  that  the  note  was  to  be  de- 
stroyed if  a  release  given  of  the  original  debt 
should  be  found,  it  was  improper  to  strike  <rat 
her  testimony  that  she  and  her  husband  oo 
being  requested  to  give  a  new  note  replied  that 
they  found  the  release  and  could  not  give  a  ne« 
note.— Herrman  v.  Combs,  85  A.  1044. 

{  105  (Vt)  It  is  not  error  for  the  court  to 
make  use  of  evidence  which  comes  into  the  caw 
without  objection.— Boville  t.  Dalton  Paper 
Mills,  85  A.  623. 

V.  ARGUMENTS  AND  CONDUCT  OF 
COUNSEL. 

|  1 14  (Pa.)  Remarks  of  counsel,  in  an  actios 
for  personal  injuries,  urging  the  jury  to  con- 
sider the  question  of  amount  of  recovery  ■*  * 
warning  in  fixing  the  damages,  are  improper 
and  ground  for  reversal. — Brown  v.  Central 
Pennsylvania  Traction  Co.,  85  A.  362. 

g  133  (Conn.)  In  a  tenant's  action  for  uV 
death  of  his  wife  resulting  from  a  defective 
stair  railing,  held,  that  reference  to  defend 
ant's  wealth  made  in  plaintiff's  argument  w»> 
not  reversible  error,  where  the  jury  were  cap- 
tioned to  disregard  it— Koskoff  v.  Goldman,  85 
A.  588. 

VI.  TAKING  CASS  OR  QUESTION 
FROM  JURY. 

(A)  Questions  of  Law  or  of  Past  la  «*■- 
eral. 

g  136  (Md.)  In  determining  the  legal  effect  of 
written  instruments,  it  is  the  duty  of  the  conn 
to  discover  and  declare  the  intention  of  tne  par- 
ties, and  what  they  have  written  is  to  be  res*! 
in  the  light  of  the  surrounding  circumstances.— 
Bond  v.  Humbird,  85  A.  943. 

g  139  (Conn.)  The  court  should  not  substi- 
tute its  own  estimate  of  the  weight  and  value 
of  the  evidence  for  the  estimate  of  the  jury 
fairly  made  without  disregarding  any  roles  of 
law. — Raughtigan  v.  Norwich  Nickel  &  Brass 
Co.,  85  A.  517. 

It  is  the  exclusive  province  of  the  jury  to 
weigh  the  evidence. — Id. 

g  139  (Conn.)  The  court  may  direct  a  verdict 
where  the  jury,  as  reasonable  men,  informed  s* 
to  the  law,  could  not  reach  any  other  conclu- 
sion than  that  embodied  in  the  verdict  directed. 
— Swayne  v.  Connecticut  Co.,  85  A  634,  737. 

g  140  (Conn.)  The  credibility  of  witnesses  is 
a  question  for  the  jury. — Stern  v.  Max  Kipp? 
Co.,  85  A.  543. 

g  140  (Pa.)  In  an  action  for  death  of  plain- 
tiff's son  under  the  lawful  age  of  employmen:. 
the  question  of  fraud  in  procuring  employmen: 
held  for  the  jury.— Brennan  r.  Kingston  Coal 
Co.,  85  A.  30. 
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§  140  (Vt.)  In  trespass  for  cutting  timber  un- 
der a  license,  after  receiving  a  notice  to  quit  on 
September  6th,  the  defendant  having  testified 
on  the  stand,  after  looking  at  a  memorandum, 
that  he  cut  timber  after  that  time,  but  when  , 
later  put  on  the  stand  said  that  he  had  not  ' 
cut  any  after  such  date,  the  court  was  justi- 
fied in  submitting  the  question  to  the  jury. — 
Lee   v.  Follensby,  85  A.  915. 

S  142  (Conn.)  Inferences  to  be  drawn  from 
circumstances  is  a  question  for  the  jury. — 
Stern  v.  Max  Ripps  Co.,  85  A.  54a 

§  143  (Del.)  Where  plaintiffs  evidence  alone 
showed  that  the  accident  was  due  to  defend- 
ant's negligence,  while  the  deceased  was  exer- 
cising due  care,  the  court  properly  refused  to  ' 
direct  a  verdict,  though  defendant's  evidence 
conflicted  therewith  and  was  of  a  more  positive 
character.— Philadelphia,  B.  &  W.  R.  Co.  v.  ' 
Uatta,  85  A.  721.  | 

The  court  should  direct  a  verdict  when   the 
evidence  is  not  controverted,  and  the  law  ap- 
plied   thereto    produces    but   one    result :    but  ; 
when  there  is  an  issue  of  fact,  on  which  the  ev- 
idence conflicts  and  is  sufficient  to  support  a  i 
verdict  for  either  party,  such  issue  is  for  the ; 
jury.— Id.  ' 

The  rule  that  positive  testimony  outweighs 
negative  testimony  does  not  conflict  with  the 
rule  that  the  weight  of  conflicting  testimony 
shall  be  left  to  the  jury,  but  is  merely  a  rule  of 
measurement  for  use  by  the  jury. — Id. 

8  143  (Md.)  Where  evidence  is  contradicted, 
the  case  must  be  submitted  to  the  jury,  how- 
ever slight  the  contradictory  evidence  may  be. — 
State  t.  CrUfield  Ice  Mfg.  Co.,  85  A.  615. 

vn.  hcstbxjctions  to  jtjby. 

(A.)  Province  of  Court  and  Jury   In   Gen- 
eral. 

i  186  (Conn.)  Instructions  commenting  on  the 
evidence  held  not  around  for  reversal,  where 
the  judge  did  not  withdraw  such  questions  from 
consideration  of  jury  or  indicate  that  it  was 
not  wholly  with  them  to  decide  such  questions. 
—Temple  v.  Gilbert,  85  A.  380. 

|  191  (N.J.)  To  justify  a  charge  deciding  a 
question  of  law  against  a  plaintiff,  the  proofs 
must  be  such  that  no  inference  on  which  the  le- 
gal question  depends  can  be  legitimately  drawn 
in  his  favor.— McCoy  v.  Millville  Traction  Co., 
85  A  358. 

§  191  (N.J.  Sup.)  In  an  action  for  materials 
sold,  it  is  error  to  instruct  as  a  matter  of  law 
that  the  materials  were  delivered  to  defendant, 
when  they  were  not  installed  in  the  plant  for 
which  they  were  intended,  where  defendant's  ev- 
idence tended  to  show  that  before  they  were  de- 
livered he  notified  plaintiff  not  to  deliver,  as 
they  were  not  needed,  and  plaintiff  said,  "All 
right"— Jaehnig  &  Peoples  v.  Fried,  85  A.  321. 

{191  (Vt.)  Where  plaintiff  suing  for  services 
in  cutting  timber  claimed  the  contract  was 
terminated  by  defendant  and  sought  a  recovery 
on  a  quantum  meruit,  an  instruction  assuming 
that  the  contract  was  still  in  force  was  properly 
denied.— Stalleto  v.  Plumley  &  Sargent,  85  A. 
975. 

8 192  (Conn.)  An  instruction  held  not  errone- 
ous in  assuming  a  state  of  facts  about  which 
there  was  no  controversy.— Temple  v.  Gilbert, 
85  A.  380. 

§  193  (Conn.)  Instructions  indicating  judge's 
opinion  on  controverted  questions  held  not 
ground  for  reversal,  where  he  did  not  withdraw 
such  questions  from  consideration  of  jury  or  in- 
dicate that  it  was  not  wholly  with  them  to  de- 
cide such  questions.— Temple  v.  Gilbert,  85  A. 
380. 

5  194  (Conn.)  The  court  may  properly  direct 
the  attention  of  the  jury  to  evidence  on  a  sub- 
ject, and  comment  on  its  weight. — McLaugh- 
lin   v.  Thomas,  85  A.  370. 


1 194  (Conn.)  Requested  instructions  which 
asked  the  court  to  pass  upon  contested  ques- 
tions of  fact  were  properly  refused.— Temple  v. 
Gilbert,  85  A.  380. 

Instruction  that  plaintiff  claimed  the  explosion 
was  caused  by  the  negligence  of  the  defendant 
locomotive  engineer  held  not  objectionable  as  an 
instruction  that  defendant  caused  the  explo- 
sion.— Id. 

(B)  necessity  and  Subject-Matter. 

}  203  (Md.)  Where  the  evidence  in  an  action 
for  personal  injuries  and  for  injuries  to  plain- 
tiff's horse  and  wagon  from  a  defective  highway 
was  conflicting  on  all  material  questions  ot  fact, 
refusal  of  defendant's  requested  prayers  cover- 
ing his  theory  of  the  case  was  error.— Board  of 
Com'rs  of  Howard  County  v.  Pindell,  85  A. 
1041. 

8  207  (N.J.)  The  refusal  of  the  court  to  in- 
struct as  to  the  probative  effect  of  a  fact  in  evi- 
dence is  within  its  discretion.— Battschinger  v. 
Robinson,  85  A.  317. 

(C)  Form,  Requisite*,  and  Sufficiency. 

8232  (N.J.)  In  an  action  for  attorney's  fees, 
the  court's  statement  of  a  contention  of  counsel 
in  the  charge,  without  approval  or  disapproval, 
held  not  to  constitute  ground  for  reversal. — 
Wescott  v.  Baker,  85  A.  315. 

8  234  (Vt.)  In  an  action,  where  a  deposition 
taken  by  plaintiff  was  not  offered  by  him  nor 
allowed  to  be  introduced  by  the  defendant,  an 
instruction  that  the  jury  could  not  presume 
anything  as  to  its  contents,  nor  use  the  asser- 
tions of  counsel  as  to  it,  but  that  counsel  could 
comment  on  the  fact  that  the  plaintiff  did  not 
use  the  deposition,  and  that  the  only  thing  that 
could  be  presumed  is  that  it  would  not,  on  the 
whole,  be  favorable  to  him,  was  proper.— Lee  v. 
Follensby,  85  A.  915. 

8  236  (Me.)  Where  defendant  testified  as  to 
transactions  with  plaintiff's  decedent  after 
waiver  of  the  statutory  privilege,  it  was  error 
to  instruct  that  defendant  was  thereby  made 
a  competent  witness,  and  the  fact  that  his  in- 
terests were  adverse  to  plaintiff  should  not  de- 
tract from  the  weight  of  his  testimony.— Wil- 
liams v.  Williams,  85  A.  43. 

(D)  Applicability    to    Pleadtaa-a    and    Evi- 
dence. 

8250  (Vt.)  Defendant's  requested  charge  that 
plaintiff  could  not  recover  unless  he  established 
a  written  contract  signed  by  defendant  is  prop- 
erly refused;  plaintiff's  pleading  authorizing  a 
recovery  on  the  ground  of  an  express  or  implied 
contract,  and  his  evidence  not  being  confined  to 
one  only  of  the  grounds.— Boville  v.  Dalton  Pa- 
per Mills,  85  A.  623. 

8251  (Conn.)  In  an  action  for  injuries  claim- 
ed to  have  been  caused  by  a  negligent  blast,  an 
instruction  on  the  defense  of  independent  con- 
tract held  sufficient  under  the  issues  raised.— 
Alexander  v.  R.  A.  Sherman's  Sons  Co.,  85  A. 
514. 

In  an  action  for  injuries  from  a  blast  alleged 
to  have  been  negligently  discharged  without 
proper  notice  and  sufficient  covering,  plaintiff 
was  not  entitled  to  instructions  and  bases  lia- 
bility on  the  theory  that  defendant  is  liable  re- 
gardless of  negligence  because  his  blast  caused 
rock  to  be  thrown  on  the  land  of  another. — Id. 

8  25 1  (Vt.)  Where  the  pleas  set  up  the  plain- 
tiff as  a  tenant  in  common,  the  defendant  can- 
not object  to  an  instruction  that  defendant  ad- 
mitted that  plaintiff  was  a  tenant  in  common.— 
Lee  v.  Follensby,  85  A.  915. 

§  252  (Conn.)  Requested  instructions  which 
contained  hypothetical  propositions  unsupport- 
ed by  the  evidence  were  properly  refused.— 
Temple  v.  Gilbert,  85  A.  380. 
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4252  (Md.)  An  instruction  not  supported  by 
dence  1b  properly  refused.— Doyle  y.  Gibson, 

85  A  961.  ' 

{  252  (Pa.)  In  an  action  by  a  woman  against 
a  street  railway  for  personal  injuries,  it  is  not 
error  for  the  judge  to  suggest  to  the  jury  that 
plaintiff's  failure  to  complain  to  the  conduc- 
tor might  have  been  due  to  her  Buffering,  though 
she  gave  no  such  explanation  in  her  testimony, 
where  her  testimony  suggested  that  reason.— 
Wingrove  v.  Central  Pennsylvania  Traction 
Co.,  86  A  860. 

|252  (R.I.)  Instruction  authorizing  deduc- 
tions from  recovery,  not  warranted  by  the  evi- 
dence, are  properly  refused.— Ralph  v.  Taylor, 

86  A.941. 

(K)  Harvests  or  Prayer*. 

f  256  (Pa.)  The  inadequacy  of  instructions 
as  to  the  measure  of  damages  is  not  ground 
for  reversal,  where  fuller  and  plainer  instruc- 
tions were  not  asked  for.— Powell  v.  S.  Morgan 
Smith  Co.,  85  A.  416. 

}  260  (Conn.)  Refusal  to  instruct  held  not  er- 
ror, where  the  same  matter  was  covered  in  in- 
structions given.— Temple  v.  Gilbert,  85  A.  380. 

§  260  (Conn.)  Requested  instructions  covered 
so  far  as  applicable  by  adequate  and  appropriate 
instructions  are  properly  refused. — Koskoff  v. 
Goldman,  85  A.  688. 

§  260  (Md.)  It  is  not  error  to  refuse  requests 
to  charge  which  so  far  as  correct  are  covered 
by  an  instruction  given. — Knecht  v.  Mooney, 
86   A.   775. 

§260  (Md.)  An  instruction  substantially  cov- 
ered by  one  given  is  properly  refused. — Doyle  v. 
Gibson,  85  A  961. 

§260  (Md.)  The  rejection  of  a  prayer  which 
is  substantially  the  same  as  one  already  given  is 
not  reversible  error. — Board  of  Com'ra  of  How- 
ard County  ▼.  Pindell,  85  A.  1041. 

§260  (N.H.)  An  instruction  that  the  absence 
of  a  light  was  not  a  contributing  cause  of  the 
accident  to  a  servant  held  properly  refused  be- 
cause covered  by  an  instruction  already  given.— 
Marcotte  v.  Maynard  Shoe  Co.,  86  A.  284. 

§  260  (R.I.)  Instructions  covered  by  those 
given  are  properly  refused.— Ralph  v.  Taylor, 
85  A.  941. 

§260  (Vt.)  Where  the  instructions  of  the  court 
were  that,  if  plaintiff  knew  of  a  sale  of  timber 
rights,  before  or  after  the  sale  by  a  cotenant, 
and  permitted  defendants  to  proceed  under  it, 
his  silence  would  prevent  a  recovery,  it  was  not 
necessary  to  give  a  requested  instruction  as  to 
an  express  approval  of  the  sale.— Lee  v.  Fol- 
lensby,  85  A.  915. 

§261  (Md.)  Requests  to  charge,  containing 
much  foreign  and  immaterial  matter  calculated 
to  ponfuse  and  mislead  the  jury,  are  properly 
refused,  though  they  contain  correct  proposi- 
tions of  law.— Knecht  v.  Mooney,  85  A.  7*5. 

§  267  (Conn.)  The  court  need  not  instruct  the 
jury  in  the  language  of  requests,  but  performs 
its  full  duty  where  it  gives  instructions  correct 
in  law  adapted  to  the  issues  and  sufficient  for 
the  jury's  guidance  in  determining  them  upon 
the  evidence.— Koskoff  v.  Goldman,  85  A  588. 

§267  (N.H.)  Defendant  held  not  entitled  to 
object  to  the  refusal  of  an  instruction,  which 
was  given  so  far  as  it  was  applicable  to  conclu- 
sions of  fact  which  might  be  drawn  from  the 
evidence.— Marcotte  v.  Maynard  Shoe  Co.,  85 
A.  284. 

Where  a  request  is  given  in  substance,  it  is 
not  material  that  the  language  is  changed. — Id. 

(F)  Objection*  ud  Exceptions. 

§  280  (V t)  In  an  action  for  services,  where 
plaintiff's  reasons  for  abandoning  the  contract 
as  stated  in  his  direct  and  cross  examination 
conflicted,  exception  taken  by  defendant  held  to 
have  sufficiently  raised  the  question  whether 
the  charge   was  erroneous  in  not  calling   the 


jury's  attention  to  what  he  said  em 
animation. — Stalleto  v.  Plumley  £  Sargent,  85 
A  975. 

(G)  Construction  and  Oneratlom. 

§295  (Conn.)  Where,  from  the  instroctioaa 
as  a  whole  the  jury  could  not  have  been  mis- 
led, the  giving  of  an  instruction  that  the  de- 
fendant was  responsible,  assuming  him  to  ban 
been  negligent,  was  not  erroneous. — Temple  v. 
Gilbert,  85  A  380. 

§  295  (Pa.)  Though  standing  alone  an  in- 
struction might  bear  a  construction  whack 
would  render  it  erroneous,  the  charge  must  be 
read  and  considered  as  a  whole.— Powell  t.  8. 
Morgan  Smith  Co.,  85  A,  416. 

§296  (Pa.)  An  instruction  as  to  negligence 
of  a  foreman  in  directing  plaintiff  to  work,  and 
directing  a  crane  to  be  moved  in  bis  direction, 
held  not  erroneous  in  view  of  farther  instrac- 
tions  given.— Powell  v.  8.  Morgan  Smith  Co, 
86  A.  416. 

§  296  (Pa.)  A  Judgment  will  not  be  reversed 
for  an  inaccurate  instruction,  where  the  court 
subsequently  gave  ample  and  proper  instruc- 
tions, bo  that  the  jury  could  not  have  been  mis- 
led.— Call  v.  Hallam  Const.  Co.,  85  A.  1126. 

§296  (Vt)  Where  the  court  instructed  that 
the  defendant  had  not  introduced  any  evidence 
that  a  certain  person  had  authority  to  sell  de- 
fendant certain  timber,  to  which  the  defendant 
excepted  and  claimed  that  a  certain  witness  so 
testified,  the  error,  if  there  was  any  such  evi- 
dence, was  cured  by  a  supplemental  charge  call- 
ing the  attention  of  the  jury  to  defendant's 
claim,  and  leaving  it  to  them  to  recall  the  tes- 
timony and  determine  just  what  it  was. — Lee  v. 
Follensby,  85  A.  916. 

XX.  VERDICT. 
(A)  General  Verdlet. 

§  330  (Conn.)  Where  both  counts  for  obstruc- 
tion of  easement  alleged  plaintiff's  ownership, 
the  first  alleging  obstruction  by  a  building,  the 
second  by  a  fence,  and  the  court  directed  ver- 
dict for  defendant  on  the  first,  findings  in  the 
verdict  of  "the  issues  in  favor  of  defendant  on  the 
first  count  and  in  favor  of  plaintiff  on  the  sec- 
ond count"  were  not  inconsistent. — Raughtigan 
v.  Norwich  Nickel  &  Brass  Co.,  85  A.  617. 

§  343  (Conn.)  A  verdict  in  the  form  of  a  find- 
ing of  the  ultimate  sum  due  does  not  show  the 
jury  did  not,  as  was  its  duty,  pass  on  each  and 
every  claim  of  the  parties  and  adjudicate  there- 
on.—Holcomb  Co.  v.  Clark,  85  A.  376. 

X.  TRIAL  RT  COURT. 
(A)   Hearing  and  Determination  •(  Caue- 

1386  (N.J.Sup.)  Requests  to  apply  certain 
rules  of  law,  submitted  to  the  court  sitting  with- 
out a  jury,  are  properly  refused,  when  they  are 
unsound  or  inapplicable  to  the  evidence. — Mech- 
lin T.  Pennsylvania  R.  Co.,  85  A.  340. 

(B)  Flndinsm  of  Fact  and  Coneiaalema 
of  Law. 

§392  (Pa.)  Where  a  court  of  equity  replies 
to  requests  for  findings  of  fact  or  conclusions 
of  law  with  an  answer  that  they  are  "refused 
to  the  extent  that  they  are  inconsistent  with" 
the  findings  of  fact  and  conclusions  of  law  filed 
by  the  court  of  its  own  motion,  it  is  reversi- 
ble error,  under  equity  rule  No.  62. — Reid  v. 
Reid,  85  A.  84. 

§  396  (Conn.)  In  an  action  for  breach  of  a 
contract  for  participation  in<  profits  from  the 
purchase,  improvement,  renting,  and  sale  of 
real  property,  a  variance,  in  that  the  finding 
for  plaintiff  recited  the  manner  in  which  the 
profits  were  to  be  derived,  while  the  complaint 
was  silent  on  the  subject,  was  immaterial  within 
Court  Rules,  §  149.— Maguire  v.  Kiesel,  86  A. 
689. 

§404  (Conn.)  A  statement  in  the  memoran- 
dum of  decisions  made  a  part  of  the  finding  that 
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a  creditor  never  intended  to  apply  payments  to 
the  earliest  items  of  the  account  is  but  an  ex- 
pression of  a  legal  conclusion  rather  than  a 
finding  of  fact,  where  it  conflicts  with  a  care- 
fully prepared  finding  of  fact.— American  Wool- 
en Co.  t.  Maaget,  86  A.  583. 

XI.  WAIVER  AITS  CORRECTION  OF 
IRREGULARITIES  AND  ERRORS. 

S  420  (Md.)  Any  error  in  denial  of  a  motion 
to  withdraw  the  case  from  the  jury  at  the  con- 
clusion of  plaintiff's  testimony  is  waived  by 
defendant  subsequently  offering  evidence  in  sup- 
port of  his  defense.— Knecht  v.  Mooney,  86  A. 
775. 

$420  (Md.)  Defendant  waived  right  to  rely 
upon  refusal  to  direct  a  verdict  in  his  favor 
by  proceeding  with  the  trial  after  refusal  of 
that  prayer.— Doyle  v.  Gibson,  85  A.  961. 

§420  (Md. )  An  exception  to  the  overruling 
of  a  prayer  at  the  close  of  plaintiff's  testimony, 
that  there  was  no  evidence  entitling  plaintiff  to 
recover  was  waived  where  the  prayer  was  re- 
newed at  the  close  of  the  case  after  defendants 
had  proceeded  with  testimony  in  their  own  be- 
half.— Herrman  v.  Combs,  8o  A.  1044. 

TROVER  AND  CONVERSION. 

See  Carriers,  f  91;  Embezzlement,  |  39;  Re- 
lease, S  29;    Sales,  I  202. 

1.   ACTS  CONSTITUTING  CONVER- 
SION AND  LIABILITY 
THEREFOR. 

$  9  (Vt.)  Where  defendant  had  used  plaintiff's 
lumber  placing  it  out  of  bis  power  to  restore 
it,  a  demand  for  its  return  was  not  essential  to 
establish  a  conversion. — Allen  Lumber  Co.  v. 
Biguera,  85  A.  979. 

rx  ACTIONS. 

(D)  Damages. 

1 47  (Conn.)  The  proper  measure  of  damages 
for  conversion  of  household  goods  is  not  the 
market  value  of  the  furniture  converted,  but 
rather  the  fair  compensation  of  the  owner  for 
his  pecuniary  loss,  disregarding  any  sentimental 
value. — Mathews  v.  Livingston,  86  A.  529. 

(B)  Trial,  Judgment,  aad  Review. 

§  68  (Vt.)  In  action  for  conversion  of  lumber 
sold,  to  be  paid  for  on  delivery,  finding  held 
not  substantially  insufficient  as  to  the  length 
of  time  elapsing  between  the  various  conversa- 
tions between  the  seller  and  buyer  relative  to 
payment.— Allen  Lumber  Co.  v.  Higuera,  85  A. 
979. 

In  an  action  for  conversion  for  lumber  sold, 
finding  that  plaintiff  refused  credit,  and  that 
the  buyer  agreed  to  pay  cash  on  delivery,  held 
not  insufficient  because  of  the  failure  to  find  as 
to  the  seller's  understanding  as  to  when  pay- 
ment would  be  made. — Id. 

TRUST  DEEDS. 

See  Mortgages. 

TRUSTEES. 

See   Bankruptcy,   {§  139-150,   268,  285,   299; 

TRUSTS. 

See  Corporations.  §|  95,  109;  Equity,  §  29; 
Executors  and  Administrators,  1§  41,  288 ;  Re- 
ligious Societies,  $  20 ;  Wills,  §§  673,  684. 

I.  CREATION,   EXISTENCE,  AND   VA- 
LIDITY. 
(A)  Express  Trusts. 

|44  (Conn.)  Evidence  in  an  action  bv  trus- 
tees held  to  support  a  finding  that  plaintiffs  had 
accepted  the  trust,  although  no  action  by  the 


probate  court  had  been  taken  to  give  effect  to 
such  acceptance.— Goodsell  v.  McElroy  Bros. 
Coy  85  A.  509. 

Evidence  of  plaintiffs'  acts  in  relation  to 
trust  property  held  competent  on  the  issue  of 
whether  they  had  accepted  the  trust.— Id. 

Evidence  held  to  support  a  finding  that  plain- 
tiffs had  undertaken  the  execution  of  the  trust 
and  the  management  of  the  trust  estate  in  the 
capacity  of  trustees. — Id. 

(B)  Resulting-  Trusts. 

{ 72  (Conn.)  In  an  action  for  damages  for 
fraudulently  inducing  plaintiffs  to  enter  in  a 
purchase  of  land  jointly  with  defendant,  the 
fact  that  defendant  took  title  in  his  name  did  ■ 
not  deprive  the  others  of  their  interest,  a  pre- 
sumptive trust  arising;  and  a  finding  that  there 
was  no  consideration  for  money  given  to  de- 
fendant to  invest  in  the  land  wsjb  incorrect- 
Lowe  v.  Hendrick,  86  A.  795. 

IX   CONSTRUCTION    AND    OPERA- 
TION. 

(B)  instate   or  Interest   of  Trustee   aad  of 
Cestui  4nc  Trust. 

!  135  (Pa.)  A  trust  to  support  testator's  sis- 
ters from  interest,  and  principal  if  necessary, 
is  an  active  one,  and  did  not  fail  because  of 
failure  of  the  remainder.— In  re  Gourley's  Es- 
tate, 85  A.  999. 

Wherever  it  is  necessary,  in  order  to  accom- 
plish any  object  of  the  creator  of  a  trust,  that 
the  legal  estate  should  remain  in  the  trustee, 
the  trust  is  a  special  active  one. — Id. 

{136  (Pa.)  A  deed  of  trust  by  a  husband 
and  wife  of  realty  belonging  to  the  husband  to 
a  trustee  for  the  wife  and  children,  under  which 
the  trustee  has  no  active  duties,  creates  a  dry 
and   passive   trust.— McCormick   v.    Sypher,  85 

i  140  (Pa.)  In  a  deed  of  trust  by  a  husband 
and  wife  to  a  trustee  for  the  wife  and  children 
of  the  wife  begotten  by  her  husband,  the  word 
"children"  is  a  word  of  purchase,  and  not  of 
limitation,  and  the  children,  including  those 
born  after  the  date  of  the  deed  of  trust,  take 
a  fee  simple  after  the  death  of  the  wife.— Mc- 
Cormick v.  Sypher,  85- A.  1096. 

HX  APPOINTMENT,    QUALIFICA- 
TION, AND  TENURE   OF 
TRUSTEE 

|  156  (Conn.)  Executors  and  trustees  held  to 
be  holding  property  as  trustees,  although  there 
had  been  no  formal  transfer  as  executors  to 
themselves  as  trustees. — Goodsell  v.  McElroy 
Bros.  Co.,  85  A.  509. 

{  169  (Md.)  Trusts  of  real  estate  on  the 
death  of  the  trustee  devolve  on  his  heir  at  law, 
while  trusts  of  personalty  devolve  on  the  exec- 
utor or  administrator  until  a  new  trustee  is 
appointed,  and  he  is  a  proper  party  in  proceed- 
ings for  the  appointment  of  a  trustee. — Balti- 
more Trust  Co.  v.  George's  Creek  Coal  &  Iron 
Co.,  85  A.  949. 

IV.  MANAGEMENT  AND  DISPOSAL 
OF  TRUST  PROPERTY. 

t  178  (Me.)  Equity  has  jurisdiction  to  in- 
struct trustees  who  fail  to  properly  exercise 
their  discretion,  either  because  of  bad  faith,  or 
because  of  a  misunderstanding  of  their  duties. 
—Woodward  v.  Dain,  85  A.  660. 

§  l93'/2  (Del.Ch.)  Under  Rev.  Code  1852, 
amended  to  1893,  p.  721  (20  Del.  Laws,  c.  115, 
$  4)  $  2,  the  chancellor  may  direct  a  sale  of 
trust  pr  perty  to  apply  the  proceeds  to  the  same 
purposr ,  if  there  be  no  express  prohibition  of 
sale  in  the  instrument  creating  the  trust,  though 
it  directs  that  the  trust  property  be  used  only 
for  a  certain  purpose. — Trustees  for  Baptist 
Church  of  Borough  of  Wilmington  v.  Laird,  85 
A.  1082. 
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§  194  (Pa.)  A  surety  on  a  bond  to  secure 
proper  application  of  the  purchase  money  by 
a  trustee  making  a  sale  under  order  of  court  is 
not  liable,  where  such  trustee  was  also  testa- 
mentary trustee  of  the  lands  so  sold,  and  re- 
ceived the  sum  that  as  trustee  to  make  the  sale 
he  had  received  from  such  sale. — Commonwealth 
v.  Messinger,  85  A.  26. 

Surety  on  a  bond  of  a  trustee  selling  land  un- 
der an  order  by  the  court  is  not  liable,  where 
after  such  sale  the  beneficiaries  under  the  will, 
of  which  the  trustee  making  the  sale  was  tes- 
tamentary trustee,  received  from  him  interest 
on  the  moneys  derived  from  the  sale  of  the 
realty.— Id. 

§219  (Del.Ch.)  Where  testamentary  trustee's 
refusal  to  give  executor  release  was  by  direction 
of  the  cestui  que  trust,  he  was  not  chargeable 
with  interest  in  excess  of  that  paid  by  the  trust 
company,  with  which  the  executor  deposited 
the  fund,  instead  of  paying  it  to  the  trustee. — 
Ford  v.  Wilson,  85  A.  1073. 

§219  (Pa.)  Where  a  trust  company  mingles 
funds  held  by  it  in  trust  for  certain  uses  with 
its  general  deposits,  it  should  pay  the  same 
interest  thereon  as  it  would  pay  to  a  third 
party  carrying  a  deposit  of  like  character.— 
Reid  y.  Reid,  86  A.  85. 

§225  (Del.Ch.)  Where  real  estate  was  con- 
veyed by  tenants  in  common  in  trust  for  sale, 
the  proceeds  to  be  applied  to  the  payment  of 
liens  of  record,  and  the  lien  of  a  judgment 
against  one  of  the  grantors  expired  after  the 
deed  but  before  sale,  and  the  trustee  induced  the 
creditor  to  forbear  to  collect  until  after  the 
sale,  the  trustee  should  be  allowed  as  a  credit 
the  amount  paid  by  him  to  discharge  the  judg- 
ment.—Curlett  v.  Emmons,  85  A  1079. 

§  249  (Conn.)  Trustees  held  entitled  to  sue  on 
notes  without  a  formal  indorsement  as  execu- 
tors to  themselves  as  trustees  under  Gen.  St. 
1902,  §  4219.— Goodsell  v.  McElroy  Bros.  Co., 
85  A.  509. 

VII.   ESTABLISHMENT  AND  EN- 
FORCEMENT OF  TRUST. 

(O)  Action*. 

§365  (Md.)  Where  plaintiff  allows  one,  who 
had  charge  of  her  property,  to  buy  it  in  at  tax 
sale  and  mortgage  it  to  secure  his  own  debts, 
and,  on  his  refusal  to  account,  to  wait  17  years 
without  bringing  an  action,  and  then  not  until 
his  death,  she  was  guilty  of  gross  laches,  and 
could  not  recover  in  equity. — Love  v.  Rogers, 
85  A.  771. 

TUNNELS. 

See  Ejectment,  §  6;    Equity,  §  47. 

ULTRA  VIRES. 

See  Municipal  Corporations,  §  173. 

UNDUE  INFLUENCE. 

See  Wills,   §§  155-166. 

UNITED  STATES. 

See  Courts,  §  489. 

I.   GOVERNMENT  AND  OFFICERS. 

|ll  (N.J.)  The  several  states  can  change 
the  qualifications  for  electors  of  Representa- 
tives in  Congress  by  changing  the  qualifications 
for  electors  of  the  most  numerous  branch  of 
the  state  Legislature.— Carpenter  v.  Cornish. 
85  A.  240. 

UNLOADING. 

See  Commerce,  §  27. 

USAGES. 

See  Customs  and  Usages. 


VACANCY. 

See  Municipal  Corporations,  §  149. 

VACATION. 

See  Judgment,  §§  143-173,  340,  380. 

VALUE. 

See  Evidence,  §§  543,  553. 

VARIANCE 

See  Pleading,  §  388. 

VENDOR  AND  PURCHASER. 

See  Appeal  and  Error,  §  1050;  Deeds;  Fix- 
tures, |  21;  Frauds,  Statute  of,  $  56;  Mort- 
tiges,  §§  357-373;  Religious  Societies,  §  3>: 
ales;  Specific  Performance,  §  101;  Taxa- 
tion, §  511. 

I.  REQUISITES  AND  VAXJDTTT  OF 
CONTRACT. 

§33  (N.J.)  A  representation  by  the  vendor 
of  vacant  lots  that  they  intended  to  build  ■ 
railway  station  and  cement  walks,  if  false.  «i 
ground  for  rescission  of  the  contract. — Roberts 
v.  James,  85  A.  244. 

IIX  MODIFICATION   OR  RE8CISSIOH 

OF   CONTRACT. 

(B)  Rescission  by  Ve»««r. 

§  89  (Me.)  A  contract  for  the  conveyance  «f 
real  estate  and  an  "assignment"  of  two  mort- 
gages thereon,  the  first  of  which  was  own---! 
by  a  third  person,  construed,  and  held,  that  the 
vendor,  unable  to  obtain  a  voluntary  assiira- 
ment,  could  rescind  and  tender  a  return  of  rh* 
partial  price  received,  though  he  could  have  ob- 
tained an  equitable  assignment  by  paying  soch 
first  mortgage. — Allen  v.  Alden,  85  A.  3. 

TV.  PERFORMANCE    OF    CONTRACT. 

(D)  Payment  of   Purchase   Hour. 

§  180  (Pa.)  A  vendee  held  not  entitled  tu 
claim  that  he  was  only  required  to  execute  a 
mortgage  under  the  contract,  and  not  a  bond. 
— Bohlen  v.  Black,  85  A.  470. 

VX  REMEDIES  OF  VENDOR. 

(B)   Actions  for  Purchase  Money. 

i  303  (Pa.)  In  assumpsit  for  the  purchase 
money  of  land,  the  plaintiff  must  be  ready  and 
willing  to  convey  to  defendant  the  land  pur- 
chased.—Keily  v.  Saunders.  85  A.  9. 

§306  (N.J.)  Where  there  is  a  written  eon- 
tract  for  the  sale  of  land  wholly  executory  on 
the  part  of  the  vendor,  and  the  vendee  rescinds 
by  defending  a  suit  on  the  contract,  the  Ten- 
dor  is  sufficiently  protected  against  future 
claims  by  the  record  of  the  suit,  and  hence  the 
vendee  may  defend  an  action  for  the  price  by 
reason  of  the  fraud.— Roberts  v.  James,  85  A. 
244. 

VII.   REMEDIES   OF  PURCHASER. 
(B)  Action*  for  Breach  of  Contract. 

§  349  (Vt.)  Declaration  for  breach  of  contract 
to  pay  assessment  upon  laud  purchased  by 
plaintiff,  alleging  that  defendant  agreed  to  pay 
the  assessment,  held  to  aver  a  sufficient  prom- 
ise.—Thorworth  v.  Blanchard.  85  A.  6. 

In  such  action,  an  allegation  as  to  the  time 
when  the  assessment  was  payable  by  defendant 
is  traversable,  and  such  time  should  be  stated 
with  certainty. — Id. 

In  such  action  it  was  not  necessary  to  aller* 
that  defendant  bad  notice  that  the  assessment 
had  been  sustained  by  the  court,  since  he  could 
find  that  out  as  well  as  the  plaintiff.— Id. 
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VERDICT. 

See  Appeal  and  Error,  gg  1001-1005;   Trial,  gg 
330,  343. 

VERIFICATION. 

See  Evidence,  {  382. 

VESTED  REMAINDERS. 

See  Wills,  gg  630,  634. 

VESTED  RIGHTS. 

See  Constitutional  Law,  g  111. 

VINDICTIVE  DAMAGES. 

See  Damages,  §g  87,  94. 

VOTERS. 

See  Elections,  §  63. 

WAGES. 

See  Exemptions. 

WAIVER. 

Appearance, 

s,  I  94;    Covenants 


See  Appearance ;  Bankruptcy,  f  863 ;  Car- 
riers, |  94;  Covenants;  Estoppel,  §  68;  In- 
fants, |  84;    Landlord   and   Tenant,   g  112; 


Receivers,  §  106;  Sales,  }  202;  Specific  Per- 
formance, J  101 ;  Tenancy  in  Common,  |  34 ; 
Trial,  §  420;   Witnesses,  f  219. 

WARDS. 

See  Guardian  and  Ward. 

WARNING. 

See  Evidence,  |  686;  Master  and  Servant,  Si 
150-158;    Railroads,  {  275. 

WARRANTY. 

See  Bankruptcy,  g  268;    Insurance,  {  291. 

WATERS  AND  WATER  COURSES. 

See  Appeal  and  Error,  §  855;  Corporations, 
§  406;  Eminent  Domain,  §§  47,  84,  126,  182, 
191,  196,  241,  262;  Injunction,  §  59;  Judg- 
ment, g  713 ;  Navigable  Waters ;  Towns,  §§ 
36,  46. 

H.   NATURAL    WATER    COURSES. 
(C)  Pollution. 

g  67  (Pa.)  Where  mine  water  is  diverted 
from  its  natural  course  by  one  operating  a  coal 
mine  on  his  own  land,  and  is  discharged  into 
a  stream  of  pure  water,  which,  by  reason  of  its 
higher  elevation,  _  does  not  form  the  natural 
drainage  of  the  mine,  the  landowner  is  liable  in 
damages. — McCune  v.  Pittsburgh  &  Baltimore 
Coal  Co.,  85  A.  1102. 

i  75  (Pa.)  Pollution  of  a  stream  of  pure  wa- 
ter by  drainage  from  a  mine  will  be  enjoined, 
unless  it  is  impracticable  to  drain  the  mine  in 
any  other  way. — McCune  v.  Pittsburgh  &  Balti- 
more Coal  Co.,  85  A.  1102. 

§  76  (N. J.Ch.)  In  an  action  for  damages  to 
suburban  real  property  caused  by  the  pollution 
of  a  stream,  the  damages  must  be  assessed  on 
the  value  of  farming  property,  even  though  com- 
plainant's experts  testified  as  to  its  problematic 
value  for  city  purposes. — Doremus  v.  City  of 
Paterson,  85  A.  606. 

Measure  of  damages  for  depreciation  in  pres- 
ent sale  value  stated. — Id. 

Where  the  bed  and  banks  of  the  stream  have 
been  permanently  polluted,  property  owners  are 
entitled  to  damages  therefor,  even  though  the 
emptying  of  the  sewerage  has  been  stopped. 
— Id. 

The  amount  of  damages  to  which  landowners 
may  be  entitled  for  the  pollution  of  a  stream  at 


the  end  of  a  given  period  will  not  be  computed, 
where  defendant  claims  that  after  that  time  it 
will  no  longer  pollute  the  stream,  and  it  does 
not  appear  in  what  condition  the  stream  will 
be  left— Id. 

VII.  CONVEYANCES  AND  CON- 
TRACTS. 

{154  (Md.)  Any  right  in  defendants  to  drain 
water  into  an  alley  from  a  building  on  an  ad- 
joining lot  held  abandoned.— Stewart  v.  May, 
85  A.  957. 

,  g  156  (R.I.)  Under  a  father's  deeds  to  his 
children  of  tracts  of  his  farm,  including  the 
right  to  take  water  from  a  nearby  spring,  and 
"to  pass  and  repass  to  and  from  the  shore" 
bordering  his  lands,  the  right  to  take  water  is 
not  limited  by  the  quoted  phrase.— Cram  v. 
Chase,  85  A.  642. 

A  deed  with  a  privilege  to  "take  water"  from 
a  spring  held  to  permit  a  taking  by  pipe  and 
pump  for  use  in  a  summer  hotel. — Id. 

Under  a  deed  including  the  right  to  take  wa- 
ter from  the  grantor's  nearby  spring,  his  suc- 
cessor cannot  complain  because  the  grantee's 
pumping  plant  is  maintained  on  a  tract  other 
than  that  covered  by  the  deed,  unless  water  is 
uesd  on  such  other  tract.— Id. 

Under  a  deed  to  the  grantee,  "her  heirs  and 
assigns,  forever,"  granting  the  privilege  of  tak- 
ing water  from  a  nearby  spring,  the  privilege 
passes  to  the  grantee's  heirs  and  assigns. — Id. 

VIII.   ARTIFICIAL    PONDS,    RESER- 
VOIRS, AND  CHANNELS,  DAMS, 
AND  FLOW  AGE. 

g  160  (Me.)  The  "effective  height"  of  a  mill- 
dam  is  the  height  at  which  the' dam  in  good 
condition  will  flow  land,  unaffected  by  changes 
in  the  seasons  or  occasional  leakage  in  the  dam. 
— Carr  v.  Piscataquis  Woolen  Co.,  85  A.  497. 

Millowners  having  a  prescriptive  right  to 
maintain  a  dam  at  a  certain  height  had  a  right 
to  make  necessary  repairs. — Id. 

g  176  (N.H.)  At  common  law  an  upper  ripa- 
rian owner  had  an  action  for  damages  for 
wrongful  appropriation  of  his  water  power  by 
flowing  back  the  water,  and  could  recover  the 
fair  rental  of  the  value  of  the  power  so  taken. — 
Swain  v.  Pemigewosset  Power  Co.,  85  A.  288. 

g  179  (Me.)  Evidence  on  a  complaint  for  flow- 
age  due  to  the  raising  of  a  milldam  merely  that 
during  a  spring  freshet  of  unusual  severity  the 
water  reached  a  height  unusual  before  the 
change  in  the  dam  did  not  authorize  a  finding 
that  a  radical  and  unauthorized  raising  of  the 
dam  had  occurred. — Carr  v.  Piscataquis  Woolen 
Co.,  85  A.  497. 

IX.  PUBLIC  WATER  SUPPLY. 

(A)  Domestic   and   Municipal    Purposes. 

f  201  (Conn.)  A  water  company  engaged  in 
supplying  the  public  owes  a  duty  to  provide 
such  an  adequate  supply  that  a  scarcity  cannot 
be  reasonably  apprehended,  considering  all  con- 
tingencies and  the  purposes  for  which  the  water 
is  or  may  be  needed. — In  re  New  Haven  Water 
Co.,  85  A.  636. 

f  201  (N.J.Sup.)  Contracts  between  a  private 
water  company  and  municipalities  pursuant  to 
statute  create  a  public  duty  to  supply  consum- 
ers.— Plainfield-Union  Water  Co.  v.  Inhabitants 
of  City  of  Plainfield,  85  A.  321. 

g  206  (N.J.)  A  water  company  having  a  con- 
tract with  a  city  for  a  supply  of  water  is  not 
liable  to  an  inhabitant  for  loss  through  failure 
to  supply  sufficient  water  to  extinguish  a  fire  in 
a  building  owned  by  such  inhabitant. — Hall  v. 
Passaic  Water  Co.,  85  A.  349. 

g  209  (Me.)  Evidence  held  not  to  warrant  a 
finding  that  water  entering  plaintiff's  cellar 
came  from  water  pipes  of  a  water  companv. — 
Littlefield  v.  Newport  Water  Co.,  85  A.  4S2. 
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WAYS. 

See  Basements,  ||  60,  69. 

WEIGHTS  AND  MEASURES. 

§  8  (N.J.Sup.)  The  superintendent  of  weights 
and  measures  of  the  county  of  Morris  is  sub- 
ject to  peremptory  removal  from  his  office  by 
the  board  of  chosen  freeholders  without  charg- 
es or  hearing  unless  he  belongs  to  a  class  pro- 
tected by  statute  from  such  removal.— Bowlby 
▼.  Board  of  Chosen  Freeholders  of  Morris 
County,  85  A.  229. 

WIDOWS. 

See  Descent  and  Distribution,  |  53. 

WILLS. 

See  Appeal  and  Error,  {  1022;  Descent  and 
Distribution;  Evidence,  §  501;  Executors 
and  Administrators;  Infants,  {  84;  Prohibi- 
tion, i§  5,  10.  11;  Taxation,  §§  868,  879; 
Witnesses,  {{  131,  202. 

X.  NATURE  AND  EXTENT  OF  TESTA- 
MENTARY  POWER. 

{  19  (N.J.Ch.)  Testators  have  wide  power  and 
discretion  in  laying  down  rules  to  be  followed 
to  find  out'  who  are  to  be  the  takers  of  their 
bounty  upon  the  happening  at  a  remote  time  of 
various  more  or  less  remote  contingencies. — 
Woolsey  v.  Woolsey,  85  A.  595. 

H.  TESTAMENTARY  CAPACITY. 

{21  (N.J.)  The  point  of  time  at  which  the 
testamentary  capacity  is  tested  is  that  of  the 
execution  of  the  will. — In  re  Buckman's  Will, 
85  A.  246. 

$31  (Del. Super.)  The  question  is  whether  at 
the  time  of  making  the  will  testator  was  of 
sound  and  disposing  mind  and  memory;  the 
degree  of  mind  or  memory,  or  the  wisdom  of 
the  dispositions,  not  counting.— In  re  Miller's 
Will,  85  A  803. 

§37  (Del.Super.)  A  "lucid  interval"  is  not 
merely  a  cessation  of  the  violent  symptoms  of 
an  insane  disorder,  but  a  restoration  of  the 
mind  sufficiently  to  have  a  sound  and  dispos- 
ing mind.— In  re  Miller's  Will,  85  A  803. 

{38  (Del.Super.)  Delusions  will  not  invali- 
date a  will,  unless  the  will  was  a  direct  off- 
spring therefrom. — In  re  Miller's  Will,  85  A. 
803. 

{52  (Del.Super.)  The  burden  of  showing  an 
unsound  mind  in  a  testator  rests  on  the  con- 
testant, and  the  testimony  must  relate  to  the 
time  of  its  execution ;  but,  if  insanity  is  once 
clearly  established,  the  burden  shifts. — In  re 
Miller's  Will,  85  A.  803. 

Neither  from  attempted  suicide  before  the 
making  of  a  will,  nor  the  completed  act  after- 
ward, does  the  law  draw  any  inference  of  in- 
sanity; it  being  but  a  fact,  among  others,  to 
be  considered  by  the  jury.— Id. 

i  55  (Del.Super.)  The  evidence  to  show  lucid 
intervals  should  be  as  strong  as  that  to  show 
insanity— In  re  Miller's  Will,  85  A.  803. 

{ 55  (N.J.)  Evidence  on  application  for  pro- 
bate of  a  will  df  a  man  94  years  of  age  held  to 
show  testamentary  capacity  in  testator. — In  re 
Buckman's  Will,  85  A.  246. 
.  The  fact  that  a  will  is  natural  and  reasonable 
corroborates  the  correctness  of  the  opinions  of 
the  subscribing  witnesses  that  the  testator  pos- 
sessed testamentary  capacity. — Id. 

{ 55  (N.J.)  Evidence  held  to  show  testamen- 
tary capacity. — In  re  Johnson's  Will,  85  A. 
254. 


TV.   REQUISITES  AND  VALIDITY, 
<C)   Execution. 

{  1 08  (Me.)  The  act  of  a  husband  in  placing  a 


in  the  name  of  himself  and  his  wife,  with  a 
statement  that  the  money  "may  be  drawn  by 
either  in  any  event"  if  intended  as  a  gift  to  take 
effect  after  his  death,  was  void  under  the  stat- 
ute of  wills.— Staples  v.  Berry,  85  A.  303. 

{  1 14  (N.J.)  Where  an  attesting  witness  was 
informed  that  he  was  wanted  to  witness  a  pa- 
per, and  the  execution  of  the  will  was  forthwith 
proceeded  with,  and  the  will  was  published  in 
nia  presence,  and  he  and  the  other  attesting 
witness  saw  testator  sign,  and  both  attesting 
witnesses  immediately  signed  In  his  presence 
and  in  the  presence  of  each  other,  the  will  wa> 
sufficiently  executed. — In  re  Johnson's  Win,  & 
A.  254. 

(F)   Mistake,  Undue  IsIiubm,  ul  Fran*. 

{  155  (N.J.)  The  influence  which  ia  undue 
and  will  vitiate  a  will  must  amount  to  moral 
and  physical  coercion  which  destroys  free 
agency  and  constrains  its  subject  to  do  that 
which,  but  for  it,  he  would  not  have  done.— Ia 
re  Buckman's  Will,  85  A  246. 

{  155  (N.J.)  The  "undue  influence"  which 
vitiates  a  will  is  such  influence  as  is  sufficient 
to  destroy  free  agency. — In  re  Johnson's  Will. 
85  A.  254. 

{  163  (N.J.)  The  party  alleging  that  a  will 
was  procured  by  undue  influence  has  the  burden 
of  proving  it.— In  re  Johnson's  Will,  85  A  254. 

{  166  (N.J.)  Evidence  on  application  for  pro- 
bate of  the  will  of  a  feeble  man,  94  years  old. 
held  not  to  show  that  the  will  was  the  r**s!t 
of  undue  influence. — In  re  Buckman's  Wii!. 
85  A.  246. 

{  166  (N.J.)  Evidence  held  to  show  that  a  will 
was  not  procured  by  undue  influence. — In  re 
Johnson's  Will,  85  A  254. 


V.  PRORATE,  ESTAR 

AND  ANNUXMENT. 

(K)  Jurisdiction,  Limitations,  anal  Laehea. 

{249  (N.J.)  Neither  the  prerogative  court, 
nor  any  of  the  surrogates,  have  general  juris- 
diction to  admit  to  probate  the  will  of  a  non- 
resident having  a  domicile  at  his  death  in  as- 
other  state,  though  he  left  property  in  this 
state,  except  as  ancillary  to  probate  at  his  dom- 
icile.—In  re  Chadwick's  Will,  85  A  266. 

(F)  Parties  and  Process  or  Setter. 

{269  (Del.  Super.)  Under  Rev.  Code  1352, 
amended  to  1893,  p.  668.  c.  89,  {  1,  providing 
that  as  to  parties  not  within  the  state  the  regis- 
ter of  wills  may  order  such  service  of  notice  of 
probate  "as  he  may  deem  proper,"  it  is  suffi- 
cient if  the  register  personally  notify  the  intpr- 
ested  party  of  the  time  of  probate. — In  re  Dun- 
can's Will,  85  A  735. 

(HI   Evidence. 

{  302  (N..T.)  Evidence  held  to  show  that  a  will 
duly  executed  consisted  of  the  same  four  sheet- 
presented  for  probate.— In  re  Johnson's  Will. 
85  A  254. 

(I)  Hearing-   or  Trial. 

{  309  (Conn.)  The  probate  court  has  jurisdic- 
tion, on  application  to  admit  a  will  to  probate, 
to  entertain  a  claim  that  the  testatrix  died  a 
resident  of  another  state  and  to  make  a  deri- 
sion thereon.— Whitehead  v.  Roberts,  85  A  53-v 

{316  (Pa.)  An  issue  devisavit  vel  non  on  the 
ground  of  testamentary  capacity  held  properly 
refused— In  re  Long's  Estate,  85  A  90. 

{316  (Pa.)  Under  Act  March  15,  1S32  (P.  L. 
146)  I  41,  an  issue  devisavit  vel  non  is  iiut- 
if 


ter  of  right  where  there  is  a  substantial  dis- 
pute on  a  material  question  of  fact — In  n 
Timmes'  Estate,  85  A.  136. 

An  issue  devisavit  vel  non  should  be  grantrd. 

where  testator  was  enfeebled  in  mind  and  body. 

and  the   evidence  was  doubtful  as  to  whether 

when  he  adopted  the  writing  as  his  will  he  was 

deposit  in  a' savings  bank  so  as  to  make  it  run-1  in  possession  of  his  faculties.— Id, 
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OK)  Bet-tow. 

I  365  (Me.)  Motion  to  dismiss  a  petition  to 
i>e  allowed  to  appeal  from  a  decree  admitting 
m.  will  to  probate,  based  on  the  petition  not 
making  certain  allegations,  is  equivalent  to  a 
demurrer  to  the  petition.— In  re  Carter,  86  A. 
39. 

Under  Key.  St  c.  66,  §  30,  allowing  appeals 
from  a  probate  decree,  where  not  seasonably 
taken,  a  petition  for  leave  to  appeal  must  al- 
lege accident,  mistake  or  defect  of  notice,  and 
'want  of  fault  on  petitioner's  part;  and  do  not 
include  the  fact  that  justice  requires  a  revision. 
—Id. 

The  petition  for  leave  to  appeal  from  a  pro- 
bate decree,  because  of  petitioner,  through  ac- 
cident, mistake  or  defect  of  notice,  without 
fault  on  his  part,  having  omitted  to  seasonably 
prosecute  his  appeal,  need  not  state  with  tech- 
nical precision  matters  of  proof  of  such  ex- 
cuses.— Id. 

S  365  (R.I.)  In  an  application  for  leave  to 
appeal  from  a  decree  admitting  a  will  to  pro- 
bate, evidence  held  to  show  that  petitioner  fail- 
ed to  appeal  in  time  because  she  was  sick  and 
unable  to  attend  to  business,  and  that  her 
uncle,  who  was  executor,  deceived  her  as  to 
the  contents  of  the  will,  and  falsely  represented 
that  he  was  looking  after  her  interest,  entitling 
ber  to  an  appeal.— Eddy  v.  Angell,  85  A.  936. 

<M)   Operation  and  Effect. 

1 433  (N.J.)  Under  Orphans'  Court  Act,  $  20, 
a  transcript  of  a  will  and  showing  that  the  stat- 
utory requirements  have  been  complied  with 
is  prima  facie  proof  of  its  due  execution ;  and 
in  ejectment,  where  the  subscribing  witnesses 
testify  to  facts  inconsistent  with  the  attestation 
clause  and  their  testimony  in  probate  proceed- 
ings the  question  is  for  the  jury. — McDevitt  v. 
Deacon,  85  A.  186. 

VX   CONSTRUCTION. 
(A)  General   Rales. 

$ 456  (Del.Ch.)  As  between  a  rule  which  sup- 
ports the  natural  meaning  of  the  words  and  one 
which  imports  an  artificial  meaning,  the  former 
should  be  chosen. — In  re  Cochran's  Estate,  86 
A.  1070. 

$470  (Del.Ch.)  The  intention  of  testator  to 
be  gathered  from  the  whole  will  is  to  control. — 
In  re  Cochran's  Estate,  85  A.  1070. 

(C)  Survivorship,  Representation,  and 
Substitution. 

1 538  (N.J.)  Where  there  is  a  bequest  to  one 
and  on  his  death  to  another,  the  gift  over  takes 
effect  only  in  the  event  of  the  death  of  the  first 
legatee  before  the  period  of  distribution. — 
Dranow  v.  Sherry,  85  A.  189. 

$  545  (N. J.Ch.)  Where  a  testator  leaves  his 
estate  in  trust  for  a  grandson  and  provides  that, 
in  case  such  grandson  dies  before  majority  and 
without  issue,  the  estate  should  be  divided  as 
though  testator  died  intestate  on  the  date  of  the 
will,  on  the  death  of  such  grandson  before  ma- 
jority the  next  of  kin  of  the  grandson  should  re- 
ceive the  estate  as  against  the  next  of  kin  of 
testator,  taking  by  the  will  and  not  by  intesta- 
cy.—Woolsey  v.  Woolsey,  85  A.  595. 

$545  (Pa.)  Will  construed,  and  held  to  vest 
in  testator's  daughter  H.  a  life  estate  in  one- 
third  of  the  residue,  which,  on  her  death  with- 
out issue,  reverted  to  testator's  estate;  and 
that  H.'s  husband  took  no  interest  therein. — 
In  re  Thompson's  Estate,  85  A  104. 

$554  (Del.Ch.)  Under  a  devise  for  life  and 
over  to  such  of  testator's  children  as  might  sur- 
vive him  and  the  issue  of  such  as  may  have 
died  in  his  lifetime  by  representation,  the  issue 
of  such  deceased  children  take  a  substantive  and 
original  gift,  and  not  by  way  of  substitution 
for  their  parent.— In  re  Cochran's  Estate,  86  A 
1070. 


$  555  (N.J.Ch.)  Under  a  bequest  of  a  certain 
amount  to  11  "cousins,  their  heirs,  executors," 
etc.,  to  be  equally  divided,  and  that,  if  "any 
do  not  survive  me,  their  shares  shall  go  to  the 
others,  and,  if  they  all  die  before  me,  the  heirs 
of  the  one  last  surviving  shall  take  what  the 
survivor  would  have  taken,"  where  part  of 
them  died  before  the  testatrix,  the  survivors 
would  receive  the  whole.— Aikman  v.  Arm- 
strong, 85  A  819. 

yS57  (Del.Ch.)  Under  provisions  of  a  will, 
that,  as  a  son  of  testator  dying  before  his 
will  and  codicil  could  never  have  been  an  orig- 
inal devisee,  his  children  did  not  take  by  sub- 
stitution.—In  re  Cochran's  Estate,  85  A  1070. 

(D)  Description   of  Property. 

y»67  (Pa.)  Will  and  codicil  'construed,  and 
that  testatrix's  grandnephew  was  entitled 
to  receive  from  the  executor  the  full  sum  of 
$20,000—  In   re  Todd's  Estate,  85  A.  843. 

$587  (Conn.)  Where  a  will  specifically  de- 
vised realty  not  including  that  in  controversy 
which  was  south  of  a  lane,  and  the  third  clause 
devised  all  of  the  rest  and  residue  of  the  realty, 
namely,  that  on  the  north  side  of  such  lane, 
such  land  south  of  the  lane  was  devised  by 
the  seventh  clause  devising  to  plaintiff  "all  of 
the  rest  and  residue  of  my  estate."— Raughtigan 
v.  Norwich  Nickel  &  Brass  Co.,  85  A  517. 

$  587  (Pa.)  A  general  residuary  bequest,  con- 
tingent in  terms,  carries  the  intermediate  in- 
come which  is  not  disposed  of,  and,  if  the  will 
is  silent  on  the  subject,  the  law  will  allow  an 
accumulation  within  the  statutory  period. — In 
re  Leisenring's  Estate,  85  A.  80. 

(El)   Nature  of  Estates   and  Interests  Cre* 
ated. 

$  600  (N.J.Ch.)  A  devise  of  an  estate  gen- 
erally, with  a  nower  of  disposition  absolutely 
and  without  limitation,  creates  an  estate  in 
fee,  and  any  devise  over  is  void. — Komp  v. 
Thomas,  85  A.  815. 

$610  (Pa.)  The  rule  that  a  bequest  of  per- 
sonalty with  power  to  consume  is  presumed  to 
be  an  absolute  gift  is  not  a  rule  of  law,  but 
one  of  construction  only,  in  aid  of  discovery  of 
the  testator's  intention. — In  re  Gouriey's  Es- 
tate, 85  A  999. 

$616  (NJ.)  A  will  devising  the  estate  to  tes- 
tator's wife,  her  heirs  and  assigns  if  she  be  liv- 
ing at  his  death,  but  if  otherwise,  directing  the 
estate  be  divided  among  testator's  children  and 
authorizing  her  to  dispose  of  it  by  will,  but  if 
she  die  intestate,  giving  it  to  testator's  children, 
only  gave  the  wife  a  life  estate  with  the  right 
to  dispose  of  it  by  will.— Kellers  v.  Kellers,  85 

$616  (N.J.Ch.)  Will  construed,  and  held, 
that  the  first  taker  had  a  life  estate  in  the 
real  and  personal  property  with  the  right  to 
use  what  might  be  deemed  necessary  for  her 
comfortable  support  and  maintenance. — Komp 
v.  Thomas,  85  A.  815. 


(F)   Vested  or  Contingent  Estates 
terests. 


ad  In- 


$630  (Pa.)  Where  a  contingency  is  annexed 
to  the  tune  of  payment  of  a  legacy  only,  and 
the  legacy  has  been  made  by  a  previous  request, 
it  is  vested;  but,  if  annexed  to  the  legacy,  it 
does  not  vest  till  the  contingency  happens. — In 
re  Grothe's  Estate,  85  A  141. 

Legacies  to  the  children  of  testator's  sdn  liv- 
ing at  testator's  death  of  $1,000,  each  as  they 
become  25  yec.rs  of  age,  are  contingent  on  the 
grandchildren  reaching  that  age. — Id. 

$  634  (N.J.)  Under  a  devise  to  pay  the  in- 
come to  testator's  wife  till  their  youngest  child 
should  reach  the  age  of  21,  and  on  her  death 
to  the  children  or  their  direct  descendants,  or 
when  the  youngest  child  became  21  to  pay  one- 
third  of  the  income  to  his  wife  and  two-thirds 
to  the  children  or  their  direct  descendants,  the 
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children  took  a  rested  interest  in  the  income 
subject  to  the  trusts,  and  on  the  widow's  death 
the  children  or  direct  descendants  of  those  de- 
ceased would  take  the  trust  fund  absolutely. — 
Frelinghuysen  v.  Frelinghuysen,  85  A.  171. 

(H)  Estate*  In  Trust  and  Powen, 

1 673  (Me.)  Direction  of  a  will  that  executors 
should  pay  out  of  the  residuary  estate  "such 
sums  as  might  be  actually  necessary  for  the 
support  of  testator's  sister  held  to  create  a 
trust  therein  for  her  actual  necessary  support, 
superior  to  the  interest  of  the  life  tenant  there- 
in.—Woodward  v.  Dain,  85  A.  660. 

$684  (Pa.)  A  will  leaving  a  fund  in  trust 
for  the  support  of  testator's  sistero  held  not  to 
authorize  the  payment  of  the  fund  to  them  im- 
mediately, on  failure  of  a  remainder  left  to 
a  charity,  because  of  the  testator's  death  with- 
in 30  days  from  the  execution  of  the  will.— In 
re  Gourley's  Estate,  85  A.  099. 

A  trust  to  support  testator's  sisters  from  in- 
terest, and  principal  if  necessary,  was  an  ac- 
tive trust,  and  failure  of  the  remainder  did 
not  advance  time  for  distribution. — Id. 

VII.   BIGHTS  Aim  LIABILITIES  OF 
DEVISEES  AND  LEGATEES. 

(A)  Nature  of  Title  and  Rights  In  Gen- 
eral. 

§728  (Pa.)  Under  a  will  providing  for  an- 
nuities and  the  division  of  surplus  income  be- 
tween children  of  M.,  if  any,  a  child  of  M.  took 
both  a  part  of  the  fund  accruing  after  his  birth 
and  a  part  accruing  before  it— In  re  Leisen- 
ring'g  Estate,  85  A.  80. 

1 729  (Pa.)  Where  a  will  directs  payment  to 
one  of  testatrix's  sons  of  $8,000  per  annum  and 
to  a  second  son  the  same  sum  per  annum  if  the 
income  is  sufficient,  the  first  son  is  entitled  to 
arrearages  out  of  the  subsequent  income  in 
excess  of  $8,000  before  the  second  son  receives 
anything.— In  re  Reed's  Estate,  85  A.  15. 

On  the  failure  of  income  from  which  an  an- 
nuity is  to  be  paid  in  any  year  or  years,  the  ar- 
rearages are  to  be  paid  out  of  the  subsequent 
accumulations  unless  there  is  a  plain  intent  in 
the  will  to  the  contrary.— Id. 

i  733  (Pa.)  A  testamentary  gift  of  surplus  in- 
come held  immediate,  though  the  testatrix 
knew  of  the  nonexistence  of  beneficiaries  when 
she  wrote  the  will.— In  re  Leisenring's  Estate, 
85  A.  80.      . 

(734  (Pa.)  A  granddaughter  of  testatrix  en- 
titled to  an  estate  in  remainder  of  a  legacy,  the 
income  of  which  was  bequeathed  to  testatrix's 
grandson,  not  being  destitute  nor  in  need  of 
an  allowance  for  maintenance,  held  not  en- 
titled to  interest  on  the  legacy  during  the  year 
from  testatrix's  death.— In  re  Todd's  Estate, 
85  A.  845. 

(D)  Election. 

$792  (DeLCh.)  Where  a  testator  owning 
land  made  a  general  devise  of  all  his  property  to 
his  wife,  and  she  survived  him  12  years  and  pos- 
sessed the  land,  and  by  will  gave  all  her  prop- 
erty generally  to  her  daughter,  there  was  a  suf- 
ficient manifestation  of  intention  to  accept  the 
provisions  of  the  will  in  lieu  of  dower;  the 
former  being  more  advantageous. — Wright  v. 
Cella,  85  A.  1078. 

(H)  Void,    Lapsed,    and    Forfeited    Devises 

and    Bequests,   and   Property   and 

Interests  Undisposed  of. 

$  850  (N.J.Ch.)  Wills  Act,  $  34,  providing  for 
the  prevention  of  lapses,  does  not  apply  to 
legatees,  who  are  cousins  to  the  testator.— Aik- 
man  v.    Armstrong,   85   A.   810. 

8  865  (DeLCh.)  Property  bequeathed  in  trust 
for  daughter,   principal  upon  her  death   to  be 

Said  to  children  and  grandchildren,  held  to  be 
isposed  of  as  in  case  of  intestacy,  where  she 
left  no  children  or  grandchildren ;  a  gift  of  a 
remainder  over  to  the  children  of  the  testatrix 


then  living  not  being  implied.— Ford  T.  Wils*. 
85  A.  1078. 

Where  testatrix  gave  property  in  trust  fat 
daughter  during  life,  with  remainder  to  ber 
children  or  grandchildren,  testatrix's  children, 
as  her  distributees,  held  to  take  vested  remain- 
ders, subject  to  be  divested  upon  the  daughter 
leaving  children  or  grandchildren ;  and  hence, 
where  she  left  none,  the  property  would  be  di- 
vided among  the  children  of  the  testatrix  then 
living,  and  the  personal  representative  tat  those 
who  had  died. — Id. 

WITNESSES. 

See  Appeal  and  Error,  J  1008;    Arrest;   Con- 
stitutional Law,  $  55;   Criminal  Law,  f|  553, 


1170%;     Depositions;     Evidence:    Judgment, 
§  675;    Trial,  $$  140,  236;    Wills,  f  114. 

L  ATTENDANCE,  PBODUCTIOH  OF 
DOCUMENTS,  AND  COM- 
PENSATION. 

$ 5  (Del.Super.)  Plaintiffs  counsel  participat- 
ing in  the  actual  trial  of  the  case  was  privileg- 
ed from  being  called  by  the  defendant  as  a  wit- 
ness.—Lupton-  v.  Underwood,  85  A.  965. 

H.   COMPETENCY. 

(A)  Capacity    and    Quallneatloaa    In    Gen- 
eral. 

$37  (N.J.)  A  witness  ignorant  of  the  reputa- 
tion of  accused  in  the  community  in  which  be 
resides  is  not  competent  to  testily  to  his  good 
reputation.— State  v.  Thome,  85  A.  452. 

(O)  Testimony  of  Parties  or  Persons  In- 
terested, for  or  against  Representa- 
tives, Survivors,  or  Successors  in  Ti- 
tle or  Interest  of  Persons  Deceases 
or  Incompetent. 

$  131  (N.J.)  Evidence  Act,  $  4,  relation  n 
testimony  as  to  transactions  with  deceased,  it 
inapplicable  to  probate  proceedings  since  they 
are  not  civil  actions,  but  a  judicial  inquiry  to 
ascertain  whether  the  instrument  is  the  lact 
will  of  deceased. — In  re  Veaxey's  WilL  85  A. 
176. 

(D)  Confidential  Relations  and  Privilege* 
Communications. 

$  188  (Vt.)  In  a  prosecution  for  adultery. 
the  wife  of  accused  may  testify  as  to  his  mar- 
riage, under  P.  S.  1502.— State  v.  Neiburg,  85 
A.  769. 

$  196  (N.J.Sup.)  Where  a  grand  Jury  was 
investigating  a  libel  published  by  a  newspaper, 
the  reporter  who  wrote  the  libel  was  not  priv- 
ileged, by  virtue  of  his  position,  to  refuse  to  dis- 
close the  source  of  his  information. — In  re  Gru- 
now,  85  A.  1011. 

$  199  (Del.Super.)  Attorneys  with  whom  com- 
plainant consulted  held  disqualified  to  testify  to 
communications  between  them,  though  they  de- 
clined to  represent  her. — Lupton  v.  Underwood. 
85  A.   965. 

In  an  action  for  alienation  of  affections,  de- 
fendant's former  attorney  held  not  entitled  to 
testify  that  in  a  conversation  with  the  husband 
the  husband  denied  that  he  ever  had  any  affec- 
tion for  his  wife. — Id. 

$  202  (N.J.)  One  who  acts  as  attorney  of  a 
testator  in  the  execution  of  a  will  may  testify 
with  reference  thereto  in  a  proceeding  for  its 
probate.— In  re  Veasey's  Will,  85  A.  176. 

$  2 1 9  (Me.)  The  right  of  privileged  communi- 
cation may  be  waived,  and  where  waived  can- 
not be  again  asserted  with  effect  upon  a  sub- 
sequent trial  or  appeal  of  the  same  case. — In 
re  Whiting,  85  A.  701. 

XXX.  EXAMINATION. 
(A)  Talcing-  Testimony  In  General. 
$236   (R.I.)  In  an  action  for  death  by  being 

struck  by  a  street  car.  which  decedent  was  wait- 
ing to  board,  questions  whether  the  headlight 
was  of  greater  candle  power  than  the  lights  of 
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the  "can  used  around  the  city,"  and  was  bright- 
er than  the  headlights  on  other  cars,  were  prop- 
erly excluded  as  indefinite.— Canham  v.  Rhode 
Island  Co.,  85  A.  1050. 

§240  (DeLSuper.)  A  question  asked  of  de- 
fendant, in  an  action  for  alienation  of  affec- 
tions, as  to  whether  she  wrote  certain  letters 
with  the  intention  to  induce  plaintiffs  husband 
to  leave  her,  held  objectionable  as  leading.— 
Lupton  v.  Underwood,  85  A.  965. 

$248  (K.I.)  An  answer  to  a  question,  in  an 
action  for  decedent's  death  by  being  struck  by  a 
street  car,  as  to  what  was  done  as  to  signaling 
the  approaching  car,  that  decedent  stepped  down 
to  the  track  to  cross  it  was  not  responsive. — 
Canham  v.  Rhode  Island  Co.,  85  A  1050. 

§248  (Vt)  That  a  witness  in  an  adultery 
case,  in  response  to  question  of  defendant's 
counsel,  told  of  objectionable  conduct  of  third 
parties  on  a  certain  occasion,  and  then  added, 
"How  would  you  like  that?  did  not  present 
error.— State  v.  Snyder,  85  A  984. 

{251  (Vt.)  A  witness  who  testifies  to  an  oc- 
currence may  testify  that  the  occurrence  was  at 
the  time  the  subject  of  a  conversation  between 
himself  and  a  third  person  to  strengthen  his 
recollection.— Miller  v.  Pearce,  85  A.  620. 

§  255  (N.J.)  A  witness  may  refresh  his  mem- 
ory on  the  witness  stand,  but  also  out  of  court, 
by  reading  a  memorandum  by  himself  concern- 
ing the  subject  of  the  testimony.— State  v. 
Kwiatkowski,  85  A  209. 

§  256  (Vt.)  Where  a  plaintiff  was  permitted 
to  refresh  his  memory  from  a  letter  he  had 
written  his  counsel,  and  defendant's  counsel  ask- 
ed to  see  the  letter,  the  court  properly  limited 
his  inspection  to  the  signature  and  the  portion 
the  plaintiff  said  that  he  used  In  refreshing  his 
memory,  where  the  plaintiff's  counsel  suggested 
the  inclusion  of  confidential  communications. — 
Lee  v.  Follensby,  85  A  915. 

§ 260  (N.J.)  Examination  of  a  witness  by  the 
prosecutor  of  the  pleas  as  to  his  testimony  on  a 
former  trial,  not  to  impeach,  bnt  to  revive  his 
recollection,  was  admissible  on  the  theory  that 
the  prosecutor  was  surprised,  subject  to  the 
discretion  of  the  trial  court — State  v.  Kwiat- 
kowski, 85  A.  209. 

(B)    Croaa-Exaatlnatloa  sad  Bc-Bunlu- 
tloa. 

{ 267  (Vt.)  The  extent  of  cross-examination 
is  largely  within  the  discretion  of  the  trial 
court— Miller  v.  Pearce,  86  A.  620. 

In  a  suit  by  a  wife  for  the  alienation  of  the 
affections  of  her  husband,  a  cross-examination 
of  the  husband  testifying  for  defendant  held 
within  the  discretion  of  the  court. — Id. 

{  268  (Pa.)  Where  a  witness  testified  to  cer- 
tain measurements,  it  was  error  for  defendant's 
counsel,  on  cross-examination,  to  ask  him  if  he 
would  accompany  a  person  designated  by  the 
court  to  the  premises  to  verify  the  same. — 
O'Brien  v.  Pennsylvania  Coal  Co.,  85  A.  130. 

§  268  (Vt.)  A  question  asked  by  defendant  of 
plaintiff's  witness  being  on  the  erroneous  theory 
of  there  being  evidence  that  he  was  plaintiff's 
agent,  exclusion  of  it,  as  not  being  proper  cross- 
examination,  with  the  effect  of  deferring  it  till 
defendant  had  the  case,  was  proper.— Living- 
stone Mfg.  Co.  v.  Rizzi  Bros.,  85  A.  912. 

§288  (Vt)  The  subject  of  the  relation  to 
plaintiff  of  G.,  claimed  by  defendant  to  be 
plaintiff's  selling  agent,  having  first  been  touch- 
ed on  cross-examination  of  plaintiff's  witness, 
he  could  testify  thereon  on  redirect— Living- 
stone Mfg.  Co.  v.  Rbasi  Bros.,  85  A.  912. 

IV.    CREDIBILITY.  IMPEACHMENT, 
CONTRADICTION,  AND  COR- 
ROBORATION. 

(A)  la   General. 
§  321   (Vt.)  One  is  not  concluded  by  the  testi- 
mony  of  his  witness,  but  may  show  by  other 


witnesses  that  the  fact  is  not  as  stated  by  his 
first  witness.— Bovine  v.  Dalton  Paper  Mills,  85 
A.  623. 

S  33 1  */2  (Pa.)  Where,  at  the  first  trial,  two 
physicians  testified  that  plaintiff's  rib  had  been 
fractured,  and  on  the  second  trial  they  are 
not  called,  and  plaintiff  offers  no  proof  of  frac- 
ture, the  testimony  of  the  physicians  at  the 
first  trial  is  not  admissible  to  impeach  the  cred- 
ibility of  plaintiff.— Wingrove  v.  Central  Penn- 
sylvania Traction  Co.,  85  A.  850. 

(B)  Character  and  Condaot  of  Witness. 

§350  (Conn.)  Cross-examination  of  plaintiff 
in  slander  suit  as  to  her  previous  arrest  for 
damaging  defendant's  property  and  settlement 
for  same,  not  showing  a  contradiction  of  her 
former  statements,  is  not  proper  to  affect  her 
credibility.— Hayward  v.  Maroney,  85  A.  879. 

§359  (Pa.)  On  the  second  trial  of  an  action 
by  a  husband  and  wife  for  injuries  to  the  wife, 
the  conviction  of  the  husband  and  another,  be- 
tween the  two  trials,  of  conspiracy  to  fabricate 
evidence  cannot  be  proven  by  the  record  of  the 
court  of  quarter  sessions. — Wingrove  v.  Cen- 
tral  Pennsylvania  Traction  Co.,  85  A.  850. 

(C)  Interest  and   Bias  of  Witaess. 

1 372  (Conn.)  Cross-examination  of  plaintiff 
in  slander  suit  as  to  her  previous  arrest  for 
damaging  defendant's  property  and  settlement 
for  same  is  not  proper  as  tending  to  show  bias. 
—Hayward  v.  Maroney,  85  A.  379. 

(D)  Inconsistent    Statements    by    Witness. 

§  387  (DeLSuper.)  Defendant  in  cross-examin- 
ing the  witness  was  not  entitled  to  embody 
Earts  of  letters  which  she  had  identified  as  in 
er  handwriting,  and  which  had  not  been  intro- 
duced in  evidence  in  questions  calling  for 
whether  she  had  -written  the  matter  contained 
in  the  question,  to  affect  her  credibility.— Lup- 
ton v.  Underwood,  85  A.  965. 

§  388  (Vt.)  Where  the  foundation  for  the  inv 
peachment  of  a  witness  by  contradictory  state- 
ment had  not  been  made,  permitting  the  im- 
peaching witness  to  testify  and  thereafter  per- 
mitting the  parties  to  call  the  impeached  wit- 
ness for  examination  as  to  what  was  said,  were 
within  the  court's  discretion. — Miller  v.  Pearce. 
85  A.  620. 

§391  (Del.Super.)  In  an  action  for  alienation 
of  affections,  defendant's  former  attorney  held 
competent  to  testify  that  at  defendant's  sug- 
gestion he  talked  with  plaintiff's  husband  about 
the  case  to  contradict  the  latter,  who  denied 
any  such  conversation. — Lupton  v.  Underwood, 
85  A.  965. 

(H)  Contradiction    aad    Corroboration    of 
Witness. 

§405  (Conn.)  In  an  action  for  death  from  a 
defective  stairway,  where  the  plaintiff's  witness 
testified  to  an  examination  of  the  construction 
of  the  stair  on  a  certain  day  before  it  was  re- 
paired by  defendant  after  the  accident,  and  de- 
fendant's evidence  was  that  on  that  day  it  had 
already  been  repaired;  plaintiff's  evidence  to 
establish  such  time  did  not  conflict  with  the 
rule  forbidding  contradiction  of  a  witness  as  to 
an  irrelevant  fact— Koskoff  v.  Goldman,  85  A. 
588. 

§  406  (Vt)  Where  a  witness  claims  to  have 
been  an  eyewitness  to  the  crime,  the  defense 
may  introduce  evidence  to  show  that  he  could 
not  have  seen  what  he  testified  to. — State  v. 
Snyder,  85  A.  984. 

WORDS  AND  PHRASES. 

"Absolute."— Thompson  v.  Craft  (Pa.)  85  A. 
1107. 

"Accident  mistake,  or  unforeseen  cause." — Dun- 
ham v.  Deslandes  (R.  I.)  85  A.  921. 
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"Accord  and  satisfaction."— Rose  t.  American 
Paper  Go.  (N.  J.)  85  A  864. 

"Actual  dependent"— Blanz  v.  Erie  R.  Co.  (N. 
J.  Sup.)  86  A  1030;  Miller  v.  Public  Serv- 
ice Ry.  Co..  Id.  1030. 

"Alienation  of  affections."— Lupton  v.  Under- 
wood (DeL  Super.)  85  A.  965. 

"AU.'Wames  A.  Banister  Co.  v.  Kriger  (N.  J. 
Sup.)  85  A.  1027. 

"And/'— Aikman  v.  Armstrong  (N.  3.  Ch.)  85 
A.  819. 

"Any  other  offense  at  common  law." — Firmara 
v.  Gardner  (Conn.)  86  A.  670. 

"Appeal."— Appeal  of  Bridgeport  Malleable 
Iron  Co.   (Conn.;  85  A.   o80. 

"Appointed  officers/'— Seltzer  v.  Fertig  (Pa.)  85 
A.    869. 

"Assessors."— Commonwealth  v.  Samuel  (Pa.) 
85  A.  1101. 

"Attachment"— Smart  v.  Burgess  (R.I.)  85  A. 
742. 

"Authorize."— In  re  McKeown  (Pa.)  85  A 
1085. 

"Balance  of  my  estate."— In  re  Thompson's  Es- 
tate (Pa.)  85  A.  104. 

"Care  and  management"— Lunn  v.  City  of  Au- 
burn (Me.)  85  A.  893. 

"Cash  on  hand."— Atlantic  City  Aerie  No.  64. 
Fraternal  Order  of  Eagles,  v.  International 
Fidelity  Ins.  Co.  (N.  J.)  85  A  325. 

"Children/*— McCormick  v.  Sypher  (Pa.)  85  A. 
1096. 

"ChlropractlcB."— Swart*  v.  Siveny  (R.  I.)  85 

"Chiropractor."— Swarts  v.  Siveny  (R.  I.)  85  A. 

88. 
"Claiming  under."— Lee  t.  FoUensby   (Vt.)  85 

A.  915. 
"Collision."— Harris  v.  American  Casualty  Co. 

of  Reading,  Pa.  (N.  J.)  85  A  194. 
"Concealment  — Barrett  v.  Lewiston,  B.  ft  B. 

St  Ry.  Co.  (Me.)  85  A.  306. 
"Condemnation  proceeding." — In  re  New  Haven 

Water  Co.  (Conn.)  85  A.  636. 
"Condition."— Perkins  v.   Kirby   (R.  I.)   85  A. 

648. 
"Conspiracy."— Firmara  t.  Gardner  (Conn.)  85 

A.  670. 
"Consummation."— Morse    v.    Conley     (N.     J. 

Sup.)  85  A  196. 
"Contempt"— In  re  Grunow    (N.  J.   Sup.)   85 

A  1011. 
"Continuous  ride   in  the  same  general   direc- 
tion."— Reed  v.  Inhabitants  of  City  of  Tren- 
ton (N.  J.)  85  A  270. 
"Contract"— Jaxtheimer  v.  Sharpsville  Borough 

(Pa.)  86  A.  994. 
"Conversion."— Higgins   v.   United    States   Exp. 
Co.  (N.  J.  Sup.)  85  A.  450;   In  re  Reed's  Es- 
tate (Pa.)  85  A.  138. 
"Covenant''— Perkins  v.   Kirby   (R.  I.)  85  A. 

648. 
"Culpable  neglect"— Blunt  v.  McCoombs  (Me.) 

85  A.  74a 
"Debt"— Lesser  v.   Warren  Borough   (Pa.)    85 

A    839 
"Deliberation."— State  v.  Clayton  (N.  J.)  85  A. 

173. 
"Desire."— Lincoln   v.   Wakefield   (Pa.)    85    A. 

133. 
"Direct   descendants."— Frelinghuysen    v.    Fre- 

linghuysen  (N.  J.)  85  A.  171. 
"Discretion."— State  v.  Sweeten  (N.  J.  Sup.)  85 

A.  309. 
"Domestic  duties." — Stevenson  v.  Akarman  (N. 

J.)  85  A.  166. 
"Doubtful    or    disputed    claims."— Bidwell    t. 

Beckwith  (Conn.)  86  A.  682. 
"Dry   trust."— Trustees   for  Baptist  Church   of 

Borough  of  Wilmington  v.  Laird  (Del.  Ch.) 

85  A.  1082. 

"Effective  heieht."— Carr  t.  Piscataquis  Woolen 

Co.  (Me.)  86  A  497. 
"Estoppel."— Holt  v.  New  England  Telephone  A 

Telegraph  Co.  (Me.)  85  A.  159. 
"Exempt  fireman."— Bowlby  v.  Board  of  Chosen 

Freeholders  of  Morris  County  (N.  J«  Sup.) 

86  A.  229. 


"False    representation."— Barrett   r.    Lewiston, 

B.  ft  B.  St  Ry.  Co.  (Me.)  85  A.  306. 
"Fiduciary  capacity."— American  Surety  Co.  of 

New  York  v.  Spice  (Md.)  85  A.  1031- 
"Fonns."— Angell    v.    Sprague    (R.    I.)    85   A 

790. 
"Fraud."— Barrett  v.  Lewiston,  B.  ft  B.  St  By. 
Co.  (Me.)  85  A.  306;   Pierce  v.  Cole,  Id.  967. 
"Fraudulent    representation."— McLaughlin    t. 

Thomas  (Conn.)  85  A.  370. 
"Heir  in  descending  line."— Clark  t.  Clark  (X. 

H.)  85  A.  758. 
"Heirs." — Aikman  v.  Armstrong  (N.  J.  Ch.)  s"« 

A.   819. 
"High  crimes  and  misdemeanors." — Firmara  r. 

Gardner  (Conn.)  85  A.  670. 
"Hygiene."— Lunn  v.  City  of  Auburn  (Me.)  Sv> 

A.  893. 
"Hygienic"— Lunn  v.  City  of  Auburn  (Me.)  S" 

A.  893. 
"Immediate   recording."— Gulden   t.   Lucas  Of. 

J.  Ch.)  85  A.  902. 
"Independent  contractor." — Alexander  t.  R  A 

Sherman's  Sons  Co.  (Conn.)  85  A.  514. 
"Injury."— Swain  v.   Pemigewasset  Power  Co. 

(N.  H.)  85  A.  288. 
"Insolvency."— Commonwealth    t.    Tradesmrn'i 

Trust  Co.  of  Philadelphia  (Pa.)  85  A.  && 
"Joint  tenancy."— Staples  v.  Berry  (Me.)  85  A 

303. 
"Judgment  in  such  suit" — Snyder  t.   Pennsy!- 

vania  R.  Co.  (PaJ  85  A.  991. 
"Judicial  inquiry/'— In  re  Veazey'a  Will  (N.  J.» 

85  A.  176. 
"Judicial   sale."— Carney   v.    AverUl    (Me.)   K 

A.  494. 
"Land." — Swain  v.  Pemigewasset  Power  Co.  tN. 

H.)  85  A.  288. 
"Legal   representative."— Snyder  ▼.   Pennsylti- 

nia  R.  Co.  (Pa.)  85  A.  991. 
"Legal  voter."-— Carpenter  v.  Cornish  (N.  J.)  S5 

A.  240. 
"Lodger."— MathewB  t.   Livingston    (Conn.)  S3 

A.  529. 
"Lucid    interval."— In    re    Miller's    Will    (DeL 

Super.)  86  A.  803. 
"Marital   confidence."— State  t.    Neiburg   iVu 

85  A.  769. 
"Material  variance."— Maguire  v.  Kiesel  (Conn.i 

85  A  689. 
"Misdemeanor." — Firmara   t.    Gardner    (Conu-i 

85  A  670. 
"Mistake  of  fact"— Tatman  v.  Philadelphia.  B. 

4  W.  R.  Co.  (Del.  Ch.)  85  A.  716. 
"Money  had  and  received." — Dow  v.  Bradbury 

(Me.)  85  A.  896. 
"NeceBsary."— In    re    New    Haven    Water  Co. 

(Conn.)  86  A.  636. 
"Negligence."— Temple  t.  Gilbert  (Conn.)  85  A. 

380. 
"Negotiable  Instruments." — Linbarger  v.  Board 

of  Education  of  West  New  York  (N.  J.)  85 

A.  235. 
"Nuisance."— Blomen  v.  N.  Barstow  Co.  (B.  L) 

85  A  924. 
"Objects."— Harris  v.  American  Casualty  Co.  of 

Reading,  Pa.  (N.  J.)  85  A.  194. 
"Office."— Walker   v.    Board   of   Chosen   Free- 
holders of  Essex  County  (N.  J.)  85A.M 
"Or."— Aikman  v.  Armstrong  (N.  J.  Ch.)  ST>  A 

819. 
"Other  property."— Boston  ft  M  R.  R.  t.  State 

(N.  H.)  85  A.  616. 
"Otherwise."— McCune  t.   Berry    (Pa.)   85  A 

890. 
"Peddler."— State  v.  Dressner  (DeL  Gen.  Sess.i 

85  A.  881. 
"Peddling."— State  v.  Dressner  (Del.  Gen.  Sesa.) 

85  A.  881. 
"Procuring  miscarriage. "—State  v.  Brown  (Del 

Gen.  Sesa.)  86  A.  797. 
"Property."— Boston  ft  M.  R.  R.  ▼.  State  (N. 

H.)  85  A  616. 
"Proximate  cause." — Swayne  v.  Connecticut  Co. 

(Conn.)  85  A.  634. 
"Reasonable    doubt."— State    v.    Brown    (DeL 

Gen.  Sess.)  86  A.  797. 
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"Reasonable  time."— Perkins  v.   Kirby  (B.  I.) 

85  A.  648. 
"Rent"— Metropole  Const.  Co.  v.  Hartigan  (N. 

J.  Sup.)  85  A.  313. 
"Res  adjudicata."— Hoffmeier  v.   Txost   (N.   J. 

Snp.)  85  A.  221. 
"Res  judicata."— Seigfried  v.  Boyd  (Pa.)  85  A. 

72. 
"Same  as  if  born  in  lawful  wedlock." — Holmes 

v.  Adams  (Me.)  85  A.  492. 
"Scire  facias."— Shea  v.   Starr  (N.  H.)   85  A 

788. 
"Take' water."— Cram  t.  Chase  (B.  I.)  85  A. 

642. 
"Tenant."— Mathews  v.   Livingston   (Conn.)   85 

A.  529. 
"Testamentary  capacity."— In  re  Miller's  Will 

(Del.  Super.)  85  A.  803. 
"Testamentary    expenses." — In    re    Kortright's 

Estate  (Pa.)  85  A.  109. 
"To  be  followed."— Scott  v.  Scott  (N.  J.  Ch.) 

85  A.  1022. 
"Trespass  quare   clausum." — Linn  Woolen   Co. 

t.  Brown  (Me.)  85  A.  404. 
"Trust"— Woodward  v.  Dain  (Me.)  85  A.  660. 
"Trustee."— Baltimore    Trust    Co.    v.    George's 

Creek  Coal  &  Iron  Co.  (Md.)  85  A.  949. 
"Trustee    in    bankruptcy."— Carney    v.    Averill 

(Me.)  85  A.  494. 
"Undue  influence."— In  re  Buckman's  Will  (N. 

3.)  85  A.  246 ;   In  re  Johnson's  Will  (N.  J.) 

85  A.  254. 
"Unity  of  interest."— Staples  v.  Berry  (Me.)  85 

A.  303. 
"Unity  of  time."— Staples  v.  Berry  (Me.)  85  A 

"Usual  place  of  abode."— Missell  v.  Hayes  (N. 

J.  Sup.)  85  A.  818. 
"Waiver."— Holt  v.  New  England  Telephone  A 

Telegraph  Co.  (Me.)  85  A  159. 
"Writ  of  prohibition.''— Whitehead  v.  Roberts 

(Conn.)  85  A.  538. 

WORK  AND  LABOR. 

See  Executors  and  Administrators,  g  205. 

{  10  (Me.)  Where  contractor  misinterpreted 
specifications,  and  owner  had  facts  putting  him 
on  inquiry  as  to  such  mistake,  contractor  held 
entitled  to  recover  on  quantum  meruit  as  if  the 
contract  were  canceled. — Hudson  Structural 
Steel  Co.  v.  Smith  &  Rumery  Co.,  85  A.  384. 


8  14  (Vt.)  One  may  recover  under  the  com- 
mon counts  for  work  done  under  a  special  con- 
tract which  he  has  been  compelled  to  abandon 
by  defendant's  nonperformance. — Boville  V.  Dal- 
ton  Paper  Mills,  85  A.  623. 

{28  (Vt.)  Though  plaintiff,  in  an  action  for 
work,  did  not  in  terms  testify  he  was  compelled 
by  defendant's  failure  to  pay  as  agreed  to  aban- 
don his  contract,  held  the  evidence  was  suffi- 
cient to  show  it— Boville  v.  Dalton  Paper  Mills, 
85  A.  623. 

{30  (Vt)  Where  plaintiff  suing  for  value  of 
work  in  cutting  timber  testified  that  he  was 
told  by  defendant  to  stop  cutting,  a  directed 
verdict  for  defendant  on  the  ground  that  plain- 
tiff had  shown  no  reason  for  abandoning  the 
contract  was  properly  denied.— Stalleto  v.  Plum- 
ley  &  Sargent,  85  A.  975. 

In  an  action  for  cutting  timber,  where  the 
trial  proceeded  until  the  argument  to  the  jury 
on  the  theory  that  timber  cut  on  the  lot  of  an 
adjoining  owner  was  to  be  taken  into  account, 
an  instruction  that  plaintiff  could  not  recover 
therefor  was  properly  denied. — Id. 

Where  plaintiff,  suing  for  services  in  cutting 
timber,  testified  that  the  cutting  of  timber  on 
another's  land  was  due  to  defendant's  fault, 
an  instruction  that  defendants  were  entitled  to 
retain  a  reasonable  sum  of  money  for  their 
own  protection  on  account  of  such  cutting  was 
properly  denied.— Id. 

In  an  action  for  services  in  cutting  timber, 
where  plaintiff's  reasons  for  abandoning  the 
contract  as  given  in  his  direct  and  cross-ex- 
amination conflicted,  failure  of  the  court  to 
direct  the  jury's  attention  to  what  he  said  on 
cross-examination  which,  if  true,  would  have 
prevented  recovery,  held  reversible  error. — Id. 

WORKMEN'S  COMPENSATION   ACT. 

See  Master  and  Servant,  {  250%. 

WRITS. 

See  Attachment;  Certiorari;  Execution;  Gar- 
nishment; Habeas  Corpus;  Injunction;  Man- 
damns;  Process;  Prohibition;  Quo  War- 
ranto; Replevin;  Scire  Facias;   Supersedeas. 

Of  error,  see  Appeal  and  Error;  Criminal  Law, 
|  1105. 
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